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State of Oregon 
Departments of Forestry and Environmental Quality Memorandum 

Date: 

To: 

From: 

Subject: 

September 24, 2004 

Enviromnental Quality Commission and Board of Forestry 

A l:{t;L,l/ccL ~ !), 
Stephanie Hallock, Director and Marvin BroWil, -State Forester 

Enviromnental Quality Commission and Board oWbrestry Joint 
Discussion on Water Quality and Forest Practice~ 
October 21, 2004 EQC Meeting 

Purpose of Item The purpose of this joint Board of Forestry (Board) and Enviromnental 
Quality Commission (Commission) meeting is to discuss the 
Commission's authorities and processes for establishing state water 
quality standards and the Board's authorities and processes for meeting 
water quality standards through implementation of the Forest Practices 
Act (FP A). Discussion will include the statutory direction to the Board 
and Commission for rule revision under the FP A and the current status 
of the FP A rulemaking process and proposed rules. This meeting is a 
follow-up to the Commission's forest practices discussions on February 
6, 2004 and July 7, 2004 and the Board's ongoing meetings since July 
2003 regarding possible riparian protection revisions, and the workshop'• 
on September 7, 2004. ; :· . · ··. 

Background 

The Commission.and the Board will toilr private forestlands in, the '' 
Tillamook area and disci,lss stream prote'ction issues in the morning and 

. ',,_ \' - . k' 

will host a joint public m¢et)ng in the afternoon (See Attachment A for 
Joint Meeting Agenda). The meeting will consist of presentations ' 
regarding the relationship between the Board and the Commission; the 
general history of the interactions between the FP A and water quality· 
standards; decisions that have been made to date regarding the curre1iv· 
rulemaking; and issues of science, law and policy. Discussion of the 
information presented, and any necessary future steps will conclude the 
meeting. ' 

The October, 2002 Sufficiency Analysis: A Statewide Evaluation of 
Forest Practices Act Effectiveness in Protecting Water Qualitv, identified 
a series of recommendations to improve the effectiveness of the FP A in 
achieving and maintaining water quality standards on state and private 
forest lands in Oregon. This joint review was conducted by DEQ and 
ODF staff under a 1998 Memorandum of Agreement. The Board and 

""' 
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Commission unanimously accepted the report, and encouraged ODF and 
DEQ to incorporate its recommendations through appropriate means, 
including rulemaking. 

The Sufficiency Analysis identified twelve recommendations that 
included improvements to the implementing rules or guidance of the 
Forest Practices Act and other recommendations under the Oregon Plan 
for Salmon and Watersheds (e.g., active placement oflarge wood in 
streams to create fish habitat). Attachment B, (Executive Summary of 
the Sufficiency Analysis) provides a summary of the Analysis 
including the specific recommendations on pages 8 through 10. ODF 
has completed rulemaking for recommendations involving roads and 
for those involving harvests on locations prone to landslides (Effective 
January I, 2003). ODF initiated rule development for 
recommendations involving riparian areas, and has held a series of 
stakeholder meetings across the state on draft rule language. DEQ has 
actively participated in this rule development process, including 
attending many of the stakeholder and Board meetings. 

Prior to the Sufficiency Analysis, the Independent Multidisciplinary 
Science Team (IMST) conducted an evaluation of the riparian 
protections of the FP A as part of the Oregon Plan for Salmon and 
Watersheds. IMST recommendations were provided to two stakeholder 
groups evaluating policy changes (i.e., the Forest Practices Advisory 
Committee, or FP AC, and the Eastside Riparian Functions Advisory 
Committee). These advisory groups arrived at many similar 
conclusions that were subsequently reached by the Sufficiency 
Analysis. 

Concurrent with these Forest Practice processes, the EQC reviewed its 
water quality standards related to water temperature. The temperature 
standard review ultimately led to the adoption of new temperature 
standards in March 2004. The standards development process was 
informed by extensive scientific literary work conducted by the EPA at 
the regional level, and was reviewed by the Independent 
Multidisciplinary Team. 

The Board is currently considering sixteen concepts and two statewide 
initiatives that are based on recommendations from the Sufficiency 
Analysis, the advisory committees and the IMST, as well as additional 
recommendations from Oregon Department ofFish and Wildlife 
(ODFW), DEQ, and other stakeholders. Attachment C, (Summary 
Table of the Sufficiency Analysis recommendations and corresponding 
FP A rule concepts) outlines the status ofrecommendations and actions 
to date. 
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The Board has directed the implementation of some recommendations 
as voluntary measures rather than incorporating them into their rules. 
The reason for addressing some of the recommendations through 
voluntary means rather than through rule relates to the Fore st Practices 
Act statute (ORS 527.714) requirement for the Board to consider non
regulatory alternatives and to make certain findings of fact before 
adopting rules. One of the required findings is providing scientific 
documentation that degradation ofresources is likely if forest practices 
continue to be conducted under existing regulations. ODF has 
recommended the use of voluntary measures where it cannot clearly 
document such degradation has or will occur. 

Use of voluntary measures also provides an opportunity to generate 
more definitive information in the future through monitoring. 
Although specific monitoring plans have not been developed for 
proposed voluntary measures, ODF intends to develop voluntary 
measures through Oregon Plan between October 2004 and July 2005. 
If the monitoring results indicate that the voluntary measures are not 
effective in attaining water quality standards, the Board would have the 
information available to consider the appropriate rulemaking. 

Since the initiation of the rulemaking process, the Board has approved 
four of the draft rules to go forward as potential rule requirements, and 
directed ODF staff to revise the proposed language to address concerns 
expressed during the regular Board meeting's public comment periods. 
At the July 2004 meeting, the Board approved revised draft rule 
language and directed ODF staff to proceed with economic cost and 
scientific analyses as required by ORS 527.714 for the following four 
concepts. 

1. Provide habitat above human caused fish barriers 
2. Provide wood for debris flows 
3. Revise the large wood placement rule and active 

management basal areas (size and number of trees) 
4. Increase basal area for medium and small fish bearing 

streams in Western Oregon 

The findings are scheduled to be presented to the Board at the January 
5, 2005 BOF meeting. 

The Board, however, delayed moving forward with the revision of the 
water protection policy statement including Total Maximum Daily 
Load (TMDL) language as proposed by ODF based on a DEQ staff 
recommendation. (See the Key Issues section of this memorandum). 
This request was an addition to the FP AC and SA processes and 



Environmental Quality Commission and Board of Forestry Joint Meeting 
October 21, 2004 
Page 4of11 

recommendations. 

o Clarify the policy statement that outlines the goals of 
the Forest Practices Act's water protection rules 

In addition, the Board approved the following five concepts as 
voluntary measures with the intent that they will be implemented under 
the Oregon Plan. 

1. Treat medium and large non-fish bearing streams as 
same size fish bearing streams 

2. Provide protection for channel migration zones 
3. Limit harvesting within the riparian management areas 

to no more than 40 percent of the basal area 
4. Limit harvesting to the outer half of the riparian 

management area 
5. Retain the largest trees within the riparian management 

area 

The Board deferred action on one concept that would provide for added 
protection on small non-fish streams. ODF plans to present a revised 
draft rule and recommendation to the Board in January 2005 (see the 
Key Issues section of this memorandum). 

o Increase protection on small non-fish bearing streams 
for Western Oregon 

The Board determined the four remaining concepts require further 
monitoring prior to being considered as either rule changes or voluntary 
measures. No further action will occur on these four concepts during 
the current round of FP A's Water Protection and Riparian Function 
rulemaking process. 

1. Modify protection on small non-fish bearing streams 
for Eastern Oregon 

2. Revise desired future condition for Eastern Oregon 
3. Revise basal area retention for Eastern Oregon 
4. Provide harvesting alternatives for Eastern Oregon 

The Board directed changes to ODF's guidance documents and training 
to address a concept related to thinning dense stands within riparian 
management areas. It was determined that this was already available 
under current rules, and simply needed clearer direction. A statewide 
initiative on monitoring small non-fish bearing streams will receive 
emphasis on ODF's monitoring priority list. A policy enhancement 
package addressing funding and staff for this has been included in the 
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agency's 2005-07 biennial budget request. This recommendation does 
not require rule language, however, minor changes are being proposed 
to remove obsolete references in the rule. ODF has decided to 
incorporate the statewide initiative to create incentives for fish habitat 
into other efforts currently under development. 

During the September 7, 2004 the BOF Forest Practices and Water 
Quality Workshop, Bob Baumgartner, DEQ's Policy Program and 
Project Assistance Section Manager, and ODF's Charlie Stone, former 
Forest Practices Program Director, reviewed the historical relationship 
between the Board and Commission regarding water quality protection. 
Additional topics presented and discussed included the geo-physical 
and biological science for riparian functions and stream temperature, 
and the context and ramifications of respective policy decisions made 
by the Board and Commission pursuant to statutory responsibilities. 
Attachment D, (Board of Fores try Workshop - Forest Practices and 
Water Quality Information Package) provides reference materials that 
were given to the Board prior to the September workshop. 

Ian Whitlock and Larry Knudsen, Senior Assistants to the Attorney 
General, briefed the Board on the roles of the Commission and Board 
in protecting Oregon's water quality and the statutory requirements of 
the Board and Commission. The presentation covered issues related to 
the FPA and Oregon's Water Quality Standards. Attachment E, 
(Regulation of Water Quality and Fores! Practices) a briefing paper was 
submitted to the Board. 

One of the issues discussed at the workshop was what is referred to as 
the "BMP shield". ORS 527.770 states that forest operations 
conducted in accordance with BMPs shall not be considered in 
violation of any water quality standards. If at any time, the Commission 
with reasonable specificity believes that nonpoint source discharges of 
pollutants resulting from forest operations being conducted in 
accordance with the best management practices are a significant 
contributor to violations of such standards, the Commission has the 
opportunity to petition the Board to change the FP A rules in such a way 
that there is assurance that water quality standards are met. If the 
Board does not adopt revised standards or find revised standards are not 
required within a two- year timeframe, enforcement of water quality 
standards may be directed against a forest operator even though they 
are complying with existing FP A standards. There is an equal and 
reciprocal opportunity for the Board to petition the Commission if they 
determine the water quality standards are not appropriate for 
forestlands. 
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Key Issues 

Both the Board and Commission are subject to the Administrative 
Procedures Act, however, there is a difference between the rule-making 
requirements of the Board and the Commission. When DEQ proposes 
to alter water quality standards, the proposed rule must be based on the 
best available science at the time to assure full protection for the most 
sensitive designated or existing beneficial uses. Science and policy 
guidance from EPA and concurrence from the National Oceanic and 
Atmospheric Administration, Fisheries (NOAA Fisheries) and the U. S. 
Fish and Wildlife Service (USFWS) are critical elements of the rule
making process. The Legislature has directed the Board to adopt BMPs 
that to the "maximum extent practicable" will meet water quality 
standards. In both authorities, science must be used to support the 
decision-making. In the case of the Board, it is also required to 
integrate a number of different policy objectives into its decision and to 
make specific findings. This set of policy objectives and required 
findings to a large degree define "maximum extent practicable" in the 
context of adopting BMPs. 

1. Riparian Package 

There are four concepts now proposed as rule changes and two 
concepts yet to be determined. If these were to be adopted as rules by 
the Board, there would be added riparian and water quality protections 
to the current Forest Practices rules applicable to western Oregon. 
These changes would address certain recommendations from the 
Sufficiency Analysis that have not been addressed thus far. These draft 
rules would add to the assurance that water quality standards would be 
attained on private and state forestlands. On the other hand, there is 
less certainty that riparian and water quality protection will be added to 
the current Forest Practices in eastern Oregon, since some of the 
proposed rules are applicable only to western Oregon. This is due 
primarily to the Board's determination that applicable scientific 
information to meet the requirements of ORS 527.714 is lacking at this 
time. 

Additionally, if some of the rule concepts still under consideration for 
formal rulemaking result in direction to voluntary measures, there is in 
the opinion ofDEQ less certainty that the water quality standards will 
be attained on private and State forestlands. One of the reasons DEQ 
has consistently encouraged adoption of most concepts in rule form 
rather than voluntary as well as the addition of protections on type N 
streams is to provide greater certainty that practices will lead to 
attainment of water quality standards on private and state forestlands 
since rules are applied uniformly. This is important to DEQ for a 
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number of reasons, including the Enviromnental Protection Agency 
(EPA) authority to approve DEQ's water quality standards, TMDLs, 
and Coastal Zone Management Act Management Measures. 

EPA may influence the Board's actions through their involvement with 
the Commission's implementation of federal programs. The 
Commission is responsible for implementing the Clean Water Act in 
Oregon with EPA's oversight. EPA must approve all of Oregon's 
water quality standards and TMDLs, and if deemed necessary, consults 
with NOAA Fisheries and the USFWS under the Endangered Species 
Act. 

EPA has cited the need for revisions of the FP A in correspondences 
regarding the Coastal Nonpoint Pollution Control Program, which DEQ 
administers in Oregon, and in the approval letter for the North Coast 
TMDL. Since EPA retains authority to redirect federal funds if it is 
determined that Oregon does not have an adequate nonpoint source 
management plan, it is important for DEQ to address outstanding issues 
that EPA raises. 

DEQ, however, acknowledges restrictions placed on the Board by ORS 
527.714 and understands that the Board must fulfill the statutory 
requirements for the FP A. DEQ also understands, as mentioned 
previously, that the use of voluntary measures could provide an 
opportunity to generate more definitive information in the future 
through monitoring and appropriate oversight of the proposed 
voluntary measures. If the monitoring results indicate that the 
measures implemented are not effective in attaining water quality 
standards, the Board would then have the required information to 
consider rulemaking. If voluntary measures are endorsed by the Board, 
DEQ recommends that the implementation of concepts through 
voluntary measures be monitored at the level that will fulfill ORS 
527.714 analysis requirements and the program will be implemented in 
a reasonable timeframe. There is no statutory requirement in the FP A 
for monitoring voluntary measures, so this recommendation will be 
addressed within the development of the voluntary measures. 

2. TMDL and FP A Link 

In July of2004, ODF added the TMD'L language to the revision of the 
water protection rules policy statement at the request of DEQ. The 
Board, however, delayed moving forward with the revision until the 
Board could clarify their statutory responsibilities and further discuss 
this concept at a later meeting. ODF plans to readdress this 
recommendation at the January 2005 Board meeting following internal 
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discussions. 

When a TMDL is approved by the EPA, the TMDL Load Allocations 
provide descriptions of what is necessary to achieve water quality 
standards for that specific part of the watershed. This additional 
wording may clarify that the FPA's riparian rules meet numeric criteria 
or the TMDL Load Allocation. The insertion of this language is 
important to DEQ because it links the TMDL rule to the FP A rules. 
OAR 340-042-0080 (2) states, "The Oregon Department of Forestry 
will develop and enforce implementation plans addressing state and 
private forestry sources as authorized by ORS 527.610 through 527.992 
and according to OAR chapter 629, divisions 600 through 665." Since 
the TMDL rule is fairly new (adopted in December of2002), and it 
reiterates the fact that the FP A is the implementation plan for TMDLs, 
it is, in DEQ's opinion, important to state that the goal of the FPA is to 
meet water quality standards by implementing TMDL load allocations. 
In OD F's opinion, this is true only to the extent that they can address 
load allocations through regulations under the authority of the FP A. 
Both the FP A and Water Quality Management Plan process recognize 
that non-regulatory means are also appropriate. This has been 
particularly recognized for legacy issues. Furthermore, ODF continues 
to have major technical and policy concerns about load allocation 
through the application of maximum potential shade as a surrogate, and 
how TMDL Load Allocations are distributed across the watershed. 

The Water Quality Management Plans that DEQ submits with each 
TMDL to EPA explains that FP A is the mechanism to achieve 
compliance with the TMDL Load Allocations. ODF is concerned that 
a direct rule link is inconsistent with the Board's responsibility under 
ORS 527.714 to ensure that rules it adopts are in proportion to the 
degree that existing practices of the landowners and timber owners, in 
the aggregate, are contributing to the overall resource concern. 

3. Type N Protection 

ODF staff presented draft rule language to the Board in April, 2004, 
and recommended the concept for rule adoption. DEQ testified in 
support ofODF's recommendations to implement these protections in 
rule form. The Board also received fifteen testimonies that were not in 
support of OD F's recommendations. Four members ofFPAC testified 
they no longer supported the FP AC recommendation to provide 
additional protection on small Type N streams due to ongoing scientific 
research information regarding temperature and the physical processes 
for transmission of heat downstream. The Board was provided 
scientific background information at the September workshop. This 
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Next Steps 

presentation is included as part of Attachment E. The Board deferred 
decision and directed ODF to develop a revised recommendation for 
the Board's consideration at a later date. 

A brief history of Oregon's temperature standard is outlined in 
Attachment F. Some stakeholders that have questioned the 
interpretation and application of Oregon's temperature standard and 
pointed to uncertain outcome of currently ongoing research. The 
current temperature criteria, however, has been peer-reviewed and 
deemed scientifically credible from a number of different sources 
including the IMST (Attachment G, IMST Report on Oregon's 
Temperature Standard) and has been approved by EPA (March 2004). 

Since the FP A's riparian rules are the mechanism for ensuring 
compliance with water quality standards, DEQ is concerned that if 
there are not additional protections on Type N streams, there is less 
certainty that the water quality standards for temperature will be met on 
private and state forestlands. DEQ believes Type N stream protection 
is warranted to comply with the cold water protection and is consistent 
with the St1fficiency Analysis recommendations. DEQ has on a 
number of occasions encouraged the Board and the ODF staff to 
proceed with adoption of additional protections on type N streams. 
DEQ will continue to work with ODF and stakeholders on refinements 
to the draft rule language regarding small type N streams that will be 
based on existing and emerging science and present to the Board in a 
reasonable timeframe. 

Although the difference in statutory requirements for rule adoption 
makes alignment of levels of regulation a difficult task for DEQ and 
ODF, we are committed to assisting the Board and the Commission. 
As determined in the Briefing from the Senior Assistants to the 
Attorney General, the legislature has provided the agencies with a 
process and incentives to reach agreement. DEQ and ODF request the 
Board and the Commission to provide guidance for future cooperation 
and collaboration toward a resolution to the issues that have been raised 
in this memorandum. 

The following actions are scheduled before the final rule adoption by 
the Board of Forestry planned for July, 2005. 

January, 2005 BOF Meeting 
ODF plans to present its findings for the ORS 527.714 analysis and 
request approval to initiate formal rulemaking for the five concepts 
the Board has approved to date. 
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EQC/BOF 
Involvement 

ODF plans to present its recommendation for clarifying the policy 
statement that outlines the goals of the Forest Practices Act water 
protection rules. 
ODF may also present draft language to increase protection on 
small type N streams for western Oregon and may request to initiate 
ORS 527.714 analysis as well as formal rulemaking for this concept 
along with the five concepts in the rule package. 

The rulemaking process will continue to include formal public 
comment and hearing processes. 

1. DEQ encourages the Commission to request that the Board continue 
to consider the riparian rulemaking as a priority and make the best 
effort to remain on the current timeline. Although DEQ realizes that 
the Board has a number of tough issues to weigh when adopting new 
rules, there have been agreements between ODF and DEQ on the 
applicability of available science regarding most of the rule concepts. 
The main topic to be explored is whether the current riparian rule 
package is still necessary to adequately address issues raised in the 
Sufficiency Analysis, and to provide reasonable assurance that the 
improved BMPs implemented through the FP A and voluntary measures 
will result in attainment of Oregon's water quality standards. 

In this context, we will need to discuss whether there have been 
changes in policy and/or science that indicate new alternatives need to 
be considered. ODF and DEQ seek guidance in resolving the 
outstanding issue of type N streams as well as inclusion ofTMDL 
language in the policy statement in the FPA's water protection rules. 

2. Another issue to be discussed is whether the current water 
temperature standards and its application adequately consider key 
forest ecosystem processes and temporal and spatial disturbance 
patterns and their influence on beneficial uses. Although the 
Sufficiency Analysis identified recommendations for the FP A to meet 
water quality standards, there are concerns as to how the temperature 
standard should be applied to the forest ecosystems. 

The Board is required by statute to consult with the Commission in 
adoption of practices and other rules to address nonpoint source 
discharges of pollutants resulting from forest operations on forestlands. 
The Commission may initiate procedures to petition the Board of 
Forestry to review the FP A rules and best management practices under 
ORS 527.765 at any point ifthe Commission determines that the rules 
and practices are inadequate to protect water quality standards. There 
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Attachments 

Approved: 

DEQ 

ODF 

is an equal and reciprocal opportunity for the Board to petition the EQC 
if they determine the water quality standards are not appropriate for 
forestlands. DEQ and ODF are not recommending that either the 
Commission or the Board petition each other, but hope to provide the 
Board and Commission an adequate update of the rulemaking process 
and have the opportunity to present any questions and/or issues for a 
joint discussion. 

A. Agenda for the Joint BOF-EQC Meeting, October 21, 2004 
B. Executive Summary of Sufficiency Analysis: A Statewide Evaluation 

of Forest Practices Act Effectiveness in Protecting Water Quality 
C. Summary table of Sufficiency Analysis recommendations and 

corresponding FP A rule concepts 
D. Oregon Board of Forestry Forest Practices and Water Quality 

Workshop Supporting Information Package 
E. Regulations of Water Quality and Forest Practices 
F. A Brief History of the Oregon Temperature Standard 
G. Executive Summary ofIMST Report: Oregon's Water Temperature 

Standard and its Application: Causes, Consequences, and 
Controversies Associated with Stream Temperature 

Section: 

Division: 

Program: 

Division: 

Report Prepared By: Koto Kishida 
Phone: 503-229-6381 

Report Prepared By: Lanny Quackenbush 
Phone: 503-945-7478 
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Board of Forestry I Environmental Quality Commission 
Joint Meeting 

Thursday, October 21, 2004 
ODF Tillamook District Office 
5005 East 3rd Street, Tillamook 

7 :30 - 12:00 Tour to learn about stream protectiou issues on forestland 

12:00 - 12:30 Lunch in route to the meeting from the tour 

12:30-5:00 

12:30 

1:00 

1:15 

1:30 

1:50 

2:15 
2:30 

Joint public meeting, at the ODF Tillamook Headquarters Building, 4907 East 3'd Street, in 
Tillamook, Oregon 

Introductions and purpose of the meeting; Steve Hobbs and Mark Reeve 
Key objectives and values of the Board and Commission 
Overview of recent history and decisions to date; Lanny Quackenbush and Koto Kishida 
Brief review of the sufficiency analysis, FPAC, ERFAC process through rule change process to 
date 
Issues of science; Bob Baumgartner and Gregg Cline 
Brief description of DEQ temperature standard, !MST report and other technical issues. 
Issues of law; Ian Whitlock and Larry Knudsen 
Brief description of BOF and EQC statutory responsibilities and requirements. 
Issues of policy; Paul Slyman and Marvin Brown 
Complementary policies and values; areas where policies and values may conflict. 
Break 
Discussion: What are the areas of interest or concern for Board and Commission members on 
decisions to date or recommendations awaiting action by the Board? 
• Are there decisions to date that warrant discussion given the issues of science, law and policy? 
• In what direction would Board or Commission members like to see the recommendations still 

under consideration go? 
• Generally, what are the areas of opportunity or concern for the application of water quality 

standards in forestlands? 
3:30 Public comment opportunity; open invitation to audience members to provide brief comments to 

Board and Commission members 
4:00 Discussion: What guidance do Commission and Board members have for future cooperation and 

collaboration between DEQ and ODF to ensure that water quality standards are achieved in forest 
lands and that water quality standards are adopted and applied appropriately on forestlands? 

5:00 Adjourn 

6:00 - 9:00 Meet and greet with local officials and interests to discuss local environmental and economic 
issues, Swiss Hall , 4605 Brookfield Rd, Tillamook. 
1. Welcome and presentation of county issues. Tillamook County Chair 
2. Welcome and presentation of City issues. Mayor of Tillamook 
3. General Welcome and discussion. All 
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reg on 
John A. Kitzhaber, M.D., Governor 

Memorandum 

October 17, 2002 

Interested Parties 

Department of Forestry 
State Forester's Office 

2600 State Street 
Salem, OR 97310 

(503) 945-7200 
FAX (503) 945-7212 

TIY (503) 945-7213/800-437-4490 
http:/ /www.odf.state.or.us 

• "STEWARDSHIP IN 
FORESTRY" 

~ 

N 
Oregon Department of Forestry and Department of 
Environmental Quality Sufficiency Analysis: A Statewide 
Evaluation of Forest Practices Act Effectiveness in Protecting 
Water Quality 

i •l =<•1 

The Oregon Department of Forestry (ODF) and Department of Environmental Quality 
(DEQ) are pleased to present this joint evaluation of the sufficiency of the Forest 
Practices Act (FPA) to protect water quality. In recent years increased attention has 
been given to the development of Total Maximum Daily Loads (TMDLs) and the listing of 
303(d) water quality limited streams in the state of Oregon under the Clean Water Act. 
This presented new opportunities for the ODF and DEQ to move forward together to 
address water quality issues on nonfederal forestlands. This report represents the 
culmination of four years of work by our departments, pursuant to an April 1998 
Memorandum of Understanding. 

The ODF is the designated management agency by statute for regulation of water quality 
due to nonpoint source discharges or pollutants resulting from forest operations on 
forestlands. The Board of Forestry, in consultation and with the participation and support 
of the Environmental Quality Commission, has adopted water protection rules for forest 
operations (ORS 527. 765). Forest operators conducting operations in accordance with 
the FPA are considered to be in compliance with Oregon's water quality standards (ORS 
527.770). 

This report draws on available research and monitoring data relevant to current forest 
practices, and demonstrates overall program adequacy at the statewide scale with due 
consideration to regional and local variation in effects. This analysis is based on the 
premise that achieving the goals and objectives of the Forest Practices Act will ensure 
the achievement and maintenance of water quality goals. Conclusions Include the 
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finding that there is some risk current protection may not be sufficient at a site-specific 
scale for some small and medium streams, however, the significance and scope of this 
risk is uncertain. 

The purpose of the recommendations included in this report is to ensure that the FPA 
goals and objectives, and thus water quality standards, are being met. The Board of 
Forestry will consider the recommendations in light of the relevant social, economic, and 
environmental context of the FPA. Accordingly, the recommendations are offered to 
highlight general areas where current practices are either sufficient or could be improved 
in order to better meet the FPA goals and objectives and in tum provide added 
assurance of meeting water quality standards. 

~µ; / f:lrutad~ 
Steplianie Hallock, Director 
Oregon Department of Environmental Quality 
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EXECUTIVE SUMMARY 

Background 

In recent years, increased attention has been given to the development of Total Maximum Daily 
Loads (TMDLs) and the listing of303(d) water quality limited streams1 in the state of Oregon 
under the Clean Water Act. This has presented new opportunities for the Oregon Department of 
Forestry (ODF) and the Department ofEnviromuental Quality (DEQ) to move forward together 
to address water quality issues on non-federal forestlands. To adequately address these issues, 
the ODF and DEQ have agreed through an April 1998 Memorandum of Understanding (MOU) 
to jointly evaluate the sufficiency of the Forest Practices Act (FPA) to protect water quality. The 
MOU outlines five specific water quality parameters that will be addressed: temperature, 
sedimentation, turbidity, aquatic habitat modification, and bio-criteria. 

The purpose of this sufficiency analysis, as described the MOU (Appendix D) is to determine: 

(a) The adequacy of the FPA pursuant to ORS 527.765 in the achievement and maintenance of 
water quality standards, with due consideration to regional and local variation in effects; 

(b) If forest practices contribute to identified water quality problems in listed water quality 
·limited streams; and 

( c) If so, to determine whether existing forest practice rules provide sufficient control to assure 
that water quality standards will be met so that waters can be removed from the 303(d) list. 

Consistent with the MOU, water quality parameters not specifically addressed in the sufficiency 
analysis "are generally not attributable to forest management practices as regulated by the 
EPA." Given the lack of any significant information on "other" parameters that might be 
influenced by current practices since the drafting of the MOU, the ODF and DEQ have agreed 
that an evaluation of parameters beyond those specifically listed in the MOU is not warranted at 
the time of this evaluation. The intent of the MOU and the focus of this report is on those 
parameters where it is known that forest practices have in some cases caused documented 
changes in water quality conditions. 

The overall goal of the water protection rules as stated in Oregon Administrative Rules (OAR 
629-635-0100 (7)) is to provide resource protection during operations adjacent to and within 
streams, lakes, wetlands and riparian management areas so that, while continuing to grow and 
harvest trees, the protection goals for fish, wildlife, and water quality are met. 

(a) The protection goal for water quality (as prescribed in ORS 527.765) is to ensure 
through the described forest practices that, to the maximum extent practicable, non-point 
source discharges of pollutants2 resulting from forest operations do not impair the 
achievement and maintenance of the water quality standards. 

1 Water quality limited streams are those waters included on the 303(d) list maintained by the DEQ. These are 
waterbodies currently identified as not meeting water quality standards (see Appendix E). 
2 Non-point source discharges are those originating from diffuse sources across the landscape and cannot be traced 
to a single point or descrete activity. 



(b) The protection goal for fish is to establish and retain vegetation consistent with the 
vegetation retention objectives described in OAR 629-640-0000 (streams), OAR 629-
645-0000 (significant wetlands), and OAR 629-650-0000 (lakes) that will maintain water 
quality and provide aquatic habitat components and functions such as shade, large woody 
debris, and nutrients." OAR 629-635-0100 (7) 

State policy on water pollution control for state and private forestlands originates from the 
Environmental Quality Commission (EQC) and applicable administrative statutes: 

"To protect, maintain and improve the quality of the waters of the state for public water 
supplies, for the propagation of wildlife, fish and aquatic life and for domestic, 
agricultural, industrial, municipal, recreational and other legitimate beneficial uses." 
[ORS 468B.015(2)] 

"Implementation of any limitations or controls applying to nonpoint source discharges or 
pollutants resulting from forest operations are subject to ORS 527.765 and 527.770." 
[ORS 468B.l 10 (2)] 

Consistent with these statutes, the FPA is Oregon's water quality standard compliance 
mechanism with respect to forest operations on state and private forestlands: 

'The State Board of Forestry shall establish best management practices and other rules 
applying to forest practices as necessary to insure that to the maximum extent practicable 
nonpoint source discharges of pollutants resulting from forest operations on forestlands 
do not impair the achievement and maintenance of water quality standards established by 
the Environmental Quality Commission for the waters of the state. Such best 
management practices shall consist of forest practices rules adopted to prevent or reduce 
pollution of waters of the state. Factors to be considered by the board in establishing best 
management practices shall include, where applicable, but not be limited to: 

(a) Beneficial uses of waters potentially impacted; 
(b) The effects of past forest practices on beneficial uses of water; 
(c) Appropriate practices employed by other forest managers; 
(d) Technical, economic and institutional feasibility; and 
(e) Natural variations in geomorphology and hydrology." [ORS 527.765 (!)] 

"A forest operator conducting, or in good faith proposing to conduct, operations in 
accordance with best management practices currently in effect shall not be considered in 
violation of any water quality standards." [ORS 527.770] 

These Oregon administrative rules are designed to achieve water quality goals consistent with 
the relevant statutes, ORS 468B.015(2), 468B. l IO (2), 527.765, and 527.770 cited above. It is in 
this regulatory and policy context that applicable water quality standards and the FPA are 
implemented to address water quality protection for waters of the state. 

Most of the parameters addressed in this sufficiency analysis are inter-related, and forest 
management activities often have the potential to affect more than one parameter at the same 
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time. For example, habitat can be modified with changes in sedimentation and turbidity, and 
sedimentation can influence stream temperature by altering channel dimensions and subsurface 
hydrology, thus affecting the net heat load to the stream. It is logical to take a holistic approach 
and consider water quality conditions as a result of all the parameters interacting collectively 
rather than attempting to consider each parameter wholly independent of the others. Accordingly, 
this report takes a broad approach to examining the sufficiency of the FPA and considers the 
multiple factors and functions by evaluating water quality standards primarily through the FP A 
rule objectives. 

Given the consistency between the FPA and state water quality statutes and their respective 
administrative rules, achieving FP A goals, as articulated in the administrative rules, will ensure 
achieving and maintaining water quality goals and water quality standards to the maximum 
extent practicable. This sufficiency analysis will therefore consider the adequacy of the rules in 
achieving the objectives and goals of the FP A. If current practices are meeting FP A objectives 
and goals, state water quality standards will be met as well. If the ODF and DEQ find FP A 
objectives and goals are not being met, the BOF will create or modify statewide or regional rules, 
or design other effective measures to address the water quality impairment. 

In analyzing natural resource data and attempting to draw specific cause-and-effect conclusions 
between human activities and natural resource conditions, the quality and/or quantity of data 
necessary for a high level of scientific certainty is often not available. This effort at evaluating 
the sufficiency of the FP A is no exception. Available data pertinent to direct cause-and-effect 
linkages between the FPA and quantitative water quality conditions is very limited. 

There are at least two general points of view regarding such scientific uncertainty. One is to 
assert that since it cannot be determined with certainty that a set of practices is achieving a given 
water quality standard, a conservative approach should be taken and the rules changed to provide 
a higher level of protection in case a significant risk does, in fact, exist. Another view is to assert 
that since it cannot be determined with certainty that a set of practices is not achieving a given 
water quality standard, there is no reason for a change in practices until further monitoring and/or 
research can prove that a significant risk does, in fact, exist. Both points of view are valid when 
scientific findings are uncertain, and values and beliefs play a large role in how these points of 
views utilize limited scientific information. 

One task of the ODF and DEQ sufficiency analysis is to present and analyze all of the applicable 
science and information. Following the completion of this analysis, the Board of Forestry will 
consider the reconunendations in light of the relevant social, economic, and environmental 
context of the FP A. The goal of this approach is to utilize the reconunendations so that 
outcomes are consistent with both the scientific information and the existing socio-economic 
framework of the FP A. 

Social, Economic, and Environmental Framework 

For the report reconunendations to be acted upon following its completion, a review of the legal 
and policy setting, Oregon's forest land base, and forest ecosystem dynamics will need to be 
considered by the Board of Forestry in reviewing the adequacy of the FPA in meeting water 
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quality standards "to the maximum extent practicable" as defined by state statute. Appendix A 
provides this review and describes the overall context in which the FP A operates. There are 
different environmental, social, and economic implications, depending on the interpretation of 
"maximum extent practicable," and these implications should be considered for this evaluation to 
result in an outcome that does not create unintended negative consequences for resource 
protection. For example, increased forestry regulations in Washington state, combined with 
development pressures, are partly responsible for ten-times the area of forestlands being 
converted to other land uses as compared to Oregon over the last decade. While these increased 
regulations may have resulted in some increase in resource protection for forestlands at a site
specific level, it may have been at the cost of losing an area of land (400,000 acres) to other uses 
that may not provide as high a level ofresource protection as forestlands. Taking into account 
the social, economic, and environmental aspects in evaluating FPA-sufficiency early on can help 
to avoid this type of unintended negative consequence, while also ensuring that statutory 
obligations are met. 

Current Scientific Knowledge 

Appendix B is a review and summary of the current scientific fmdings and monitoring results 
relevant to specific forest practice issues directly related to achieving water quality goals. Each 
of the water quality parameters that are the subjects of this report are linked to specific forest 
practice issues that address those parameters. The forest practice issues reviewed here include 
stream temperature, large wood, forest roads, landslides, and fish passage. The technical 
information included in this section of the report is used as the basis of the evaluations and 
recommendations developed in the remainder of this report, and they are referenced accordingly. 

Description of Pollution Control Mechanisms 

Appendix C describes the current pollution control mechanisms implemented to meet or exceed 
eurrent water quality standards. These mechanisms include both the FP A and Oregon Plan 
voluntary measures. They are organized under the same forest practice issues outlined in 
AppendixB. 

Evaluation 

The following conclusions apply to all applicable standards (temperature, sedimentation, 
turbidity, aquatic habitat modification, and bio-criteria). 

Site-Specific Evaluation 

Current protection requirements may be inadequate in the following areas: 

• Standards for some medium and small Type F streams in western Oregon may result in short
term temperature increases at the site level. However, the significance and scope of this 
increase is uncertain, and it may be offset at the landscape scale by other factors. Relevant to 
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the habitat modification standard and criteria, large wood potential for some of these streams 
are less than what was assumed under the 1994 rules. 

• Standards for some small Type N streams may result in short-term temperature increases at 
the site level that may be transferred downstream (this may impact water temperature and 
cold-water refugia) to fish-bearing streams. The significance and scale of this change is 
uncertain, and it may be offset at the landscape scale. Relevant to the habitat modification 
standard and criteria, large wood potential delivered by debris torrents (typically in areas of 
very steep topography) along these streams may be less than optimal. 

For large Type F streams, shade levels appear to be adequate, and large wood outputs for these 
streams is consistent with that assumed under the 1994 rules. 

With the exception of the issue of wet-weather hauling and steep-slope ground skidding and 
those areas noted above, the FPA appears to be adequate when implemented successfully. 

Holistic Evaluation 

Over time and space the forested landscape changes. Disturbance is an important process for 
maintaining productivity and resetting the environment, but it can also have a number of impacts 
to water quality parameters. Human activities can alter the frequency and magnitude of 
disturbance relative to historical patterns. While some human activities, like timber harvesting, 
may be more frequent than historical rates of disturbance, harvesting may also be less intense of 
a disturbance as compared to, for example, historical wildfire. Other impacts, like fire 
suppression, may reduce the frequency of disturbance, but result in somewhat more intense 
disturbances when fires do occur. The frequency and intensity of the event can influence 
vegetative and other disturbance recovery. Human activities to reduce adverse effects, therefore, 
need to be evaluated against historical patterns of disturbance. 

The current distribution of forest stand age classes, the levels of tree stocking in managed 
plantations, and fire suppression have resulted in well-stocked, dense, closed canopy conifer 
stands across a larger portion of the forested landscape than has historically occurred. Thus the 
current rules and practices likely result in an increased level of shade at a landscape scale. At a 
site-specific scale, however, some level of risk exists along some streams, as noted in the next 
section. The significance of this risk in terms of influencing stream temperatures at a watershed 
(or sub-basin) scale is uncertain. 

More arguably, higher conifer stocking levels across the landscape in upland and riparian areas 
may result in an increased potential for large wood delivery. The likelihood of such additional 
stocking resulting in increased large wood production is dependent upon the harvest levels, 
retained trees, natural mortality and other disturbance events. Until the sizes of riparian trees 
increase through normal growth volume may be limited, even though the number of trees may be 
relatively high. Nonetheless, current practices are likely sufficient at a landscape scale. 
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Temperature 

The following is an evaluation of the temperature standard by specific stream types and sizes: 

Medium and small Type F streams: Current research and monitoring results show that current 
RMA prescriptions for western Oregon may result in short-term temperature increases on some 
Type F streams; however the significance of the potential temperature increases at a watershed 
(or sub-basin) scale is uncertain. 

Small Type N streams: Current research and monitoring results show current practices may 
result in short-term (two to three years) temperature increases on some Type N streams. The 
significance of potential temperature increases on Type N streams to downstream fish-bearing 
streams and at a watershed (or sub-basin) scale is uncertain. 

All other streams: Influences on stream temperatures from shade levels resulting from specific 
BMP prescriptions for the other stream category types have not been assessed due to a lack of 
relevant data. However, in light of the data and findings specific to medium and small Type F 
streams, and given the higher level of vegetation retention on large Type F streams, it is likely 
that the standard is being met on large Type F streams. 

Sedimentation Standard 

The intent of the sedimentation standard as it applies to the FP A is to minimize soil and debris 
entering waters of the state. (OAR 629-30-000(3)) With the exception of wet-weather road use, 
complying with the road construction and maintenance rules currently in place is likely to result 
in meeting water quality standards. The rule and guidance recommendations described in the 
next section of this report will work towards ensuring the goals of the FP A and water quality 
standards are being met. 

Turbidity Standard 

Given the lack of quantitative data to specifically address the turbidity numeric standard, the 
turbidity standard is evaluated qualitatively. The intent of the turbidity standard, as it applies to 
the FPA, is to minimize soil and debris entering waters of the state. (OAR 629-30-000(3)). Both 
the FP A and water quality standards are being met when unfiltered surface runoff from road 
construction is entering applicable waters of the state and there is a visible difference in the 
turbidity of the stream above and below the point of delivery of the runoff for less than a two- or 
four-hour duration (depending on the stream grade and with all practicable erosion controls in 
place). When unfiltered surface runoff from general road use is minimized, and/or ifall 
applicable BMPs have been applied, both the FPA and water quality standards are being met as 
well. 

With the exception of wet-weather road use, complying with the road construction and 
maintenance rules and guidance currently in place is likely to result in meeting water quality 
standards. The rule recommendations will help improve compliance and implementation of the 
FP A to ensure the goals of the FP A and thus water quality standards are being met. Specific to 
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wet-weather hauling, construction and maintenance standards should be developed for roads at 
risk for sediment delivery. Prohibiting hauling during periods of wet weather on road systems 
that have not been constructed with specific standards for surface materials, drainage systems, or 
other alternatives (paving, increased numbers of cross drains, sediment barriers, settling basins, 
etc.) will also minimize delivery of sediment streams. 

Habitat Modification Standard 

The FP A standard as it relates to habitat modification is "to grow and retain vegetation [along 
fish-bearing streams] so that, over time, average conditions across the landscape become similar 
to those of mature streamside stands;" and "to have sufficient streamside vegetation [along non 
fish-bearing streams] to support functions and processes that are important to downstream fish 
use waters and domestic water use."(OAR 629-640-0000) 

The following is an evaluation of the habitat modification standard described above by specific 
stream types and sizes: 

Medium and small Type F streams: Monitoring data indicates the assumptions used to determine 
basal area targets for small and medium streams in western Oregon may not be consistent with 
what the RMAs are capable of growing along these streams. The data also shows that 60 percent 
of harvest operations occurring along fish-bearing streams do not result in management within 
the RMAs. There is a reasonable possibility that, under the current rules, some of these streams 
are not likely to result in the "desired future condition" in a timely manner, as described in the 
goals of the FP A. 

Small Type N streams: There is increasing scientific evidence that small non-fish-bearing 
streams prone to debris flows provide an important source of large wood for downstream fish 
habitat. While these streams are providing some level of functional large wood inputs and shade 
production under the current rules, the rules were not specifically designed to retain significant 
sources of large wood and shade in these areas. There is a reasonable possibility that, under the 
current rules, some of these streams are not likely to adequately support functions and processes 
important to downstream fish use waters, as described in the goals of the FP A. 

All other streams: Influences on habitat modification resulting from specific best management 
practices for the other stream category types have not been assessed since they were considered a 
lower priority. However, given the higher level of vegetation retention on large Type F streams, 
and in light of the data and findings specific to medium and small Type F streams, it is likely the 
standard is being met on these streams. 

Fish passage blockages: Since 1994, the FPA has required juvenile fish passage be provided on all 
fish-bearing streams. Current monitoring information does not indicate Forest Practices policies 
need to be significantly changed on how to install fish-passable stream crossings. With few 
exceptions, it appears when the guidelines are implemented correctly, the success rate is high for 
creating conditions believed to provide a high likelihood of fish passage. 
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Biocriteria Standard 

This standard is consistent with multiple FPA purposes and goals that refer to the sound 
management of soil, air, water, fish and wildlife resources, while at the same time ensuring the 
continuous growing and harvesting of forest tree species. Given the general nature of this 
standard and the lack of specific criteria to use in evaluating this standard, biocriteria cannot be 
explicitly evaluated at this time. It is reasonable to assume that, given the inter-related nature of 
the temperature, sediment, turbidity and habitat modification parameters relative to biocriteria, to 
the extent these other parameters are being met, the biocriteria standard is likely to be met as 
well. 

Recommendations 

The FP A goals and objectives, as well as most of the state water quality standards and criteria 
being evaluated in this analysis (temperature and turbidity being the exceptions), are qualitative 
in nature. Thus, conclusions regarding the effectiveness of the rules in meeting the goals and 
objectives are qualitative as well. Available data relevant to those quantitative water quality 
standards (i.e. temperature and turbidity) is inadequate to draw specific and comprehensive 
conclusions about the adequacy of current practices; therefore, the evaluation of these criteria is 
also qualitative. 

Data in many areas is lacking and, in many cases, not comprehensive. In light of this, any policy 
decisions made when this report is completed will depend upon professional judgement 
consistent with available scientific information. As the Board of Forestry considers these 
recommendations, social and economic factors, along with the scientific evidence on the 
adequacy of current practices presented here, will be considered as well. 

The following recommendations are offered to highlight general areas where current practices 
could be improved upon to better meet the FP A goals and objectives and, in turn, provide greater 
likelihood of meeting water quality standards. 

Recommendation #1: The RMA basal area retention standards should be revised, where 
appropriate, to be consistent with achieving characteristics of mature 
forest conditions in a timely manner; and to ensure that RMAs are 
providing desirable amounts of large wood and shade over space and 
time. 

Recommendation #2: Revise current practices so desirable amounts of large wood are available 
along small stream channels that can deliver debris torrents to Type F 
streams. Ensure that adequate shade is maintained or rapidly recovered 
for riparian areas along small perennial Type N streams with the potential 
to impact downstream Type F waters. 

Recommendation #3: Provide additional large wood to streams by actively placing the wood in 
areas where it will provide the greatest benefits to salmonids. 
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Recommendation #4: Reduce the delivery of fine sediment to streams by installing cross drains 
to keep drainage waters from eroding slopes. This will allow filtering of 
sediments and infiltration of drainage water into undisturbed forest soils. 
Cross drains should not be confused with stream crossing culverts. Cross 
drains take water from the road surface and ditch and route it 
under/across the road, discharging the water downslope from the road. 

Recommendation #5: Develop specific standards for roads that will be actively used during the 
wet season. This would include a requirement for durable surfacing of 
roads in locations where fine sediment can enter streams. This would 
also include ceasing to haul if roads have not been constructed with 
effective surface materials, drainage systems, or other alternatives 
(paving, increased numbers of cross drains, sediment barriers, settling 
basins, etc.) that minimizes delivery of sediment into streams. 

Recommendation #6: Develop specific guidance describing how roads in critical locations 
would be reviewed to reduce road length, and determining when, despite 
the relocation, the road location would pose unacceptable risk to 
resources and not be approved. 

Recommendation #7: Construct stream crossings that adequately pass large wood and gravel 
downstream, and provide other means for passage of large wood and 
sediment at those crossings that restrict passage. The transport 
mechanisms for large wood and gravel should include both stream storm 
flows and channelized debris flows. This would reduce the risk of debris 
backing up behind the structure, potentially resulting in catastrophic 
sediment delivery caused by washouts. 

Recommendation #8: Develop specific steep-slope, ground-based, yarding practices, or add a 
prior approval requirement for ground skidding in high-erosion hazard 
locations. 

Recommendation #9: Manage locations most prone to landslides (high-risk sites) with 
techniques that minimize impacts to soil and water resources. To achieve 
this objective, best management practices to protect landslide-prone 
terrain currently in guidance should be incorporated into the forest 
practice rules, while developing a better case history for evaluating the 
effectiveness of those practices. These standard practices are designed to 
minimize ground alteration/disturbance on high-risk sites from logging 
practices. 

Recommendation #10: Provide for riparian functions along stream reaches above impassable 
stream crossing structures that have a high probability ofrecolonization 
by salmonids once the structure is replaced/improved. If an upstream 
reach has the capacity to be a fish-bearing stream, but is currently a non
fish-bearing stream because a stream crossing structure cannot pass fish, 
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the forest practices rules should be amended so the upstream reach is 
classified as a fish-bearing stream. 

Recommendation #11: Facilitate the identification, prioritization, and restoration of existing 
culverts that currently do not pass fish. Culvert replacement should be 
accelerated above what is currently being done, specifically for family 
forestland owners who often do not have adequate resources to address 
this issue in a timely manner. 

Recommendation #12: Provide a more effective and efficient means of classifying streams for 
"fish use." Revise the forest practice rule definition of Type F and Type 
N streams using a physical habitat approach to classify fish-use and non
use streams. 

Compliance and Effectiveness Monitoring 

The goal of the ODF forest practices monitoring program is to evaluate the effectiveness of the 
forest practice rules. Monitoring results are used to guide future management practices through 
the rule revision process. The goal includes a commitment to address specific Oregon Plan 
issues. The forest practices monitoring strategy is currently being revised. The key areas 
identified for improvement include: 

• Building understanding, acceptance and support for the monitoring strategy. 
• Using random sample design to select all sites. This has been used for two current projects. 
• Combining monitoring efforts at each site to increase efficiency (i.e. compliance monitoring 

and riparian function at the same site) 
• Increasing coordination with other Oregon Plan monitoring efforts, most notably DEQ and 

ODF&W. 
• Addressing issues at a watershed scale. 
• Improving communication of project status and results, both internally and externally using 

newsletters and project publications. 

The following are specific recommendations for future monitoring: 

1. Maintain a riparian monitoring program that continues to monitor the effectiveness of 
riparian prescriptions and riparian functions to ensure water quality goals are achieved in the 
future. 

2. Monitor improvement of forest roads at a landscape level, looking specifically at 
implementation of the road hazard and risk reduction project. 

3. Evaluate the need for further road compliance and effectiveness monitoring following the 
completion of the BMP compliance monitoring project relating to road BMPs. Also evaluate 
the progress and effectiveness of current voluntary efforts under the Oregon Plan to upgrade 
existing culverts that do not pass fish. 
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4. Monitoring of watershed-scale effects relative to current practices along small Type N 
streams should be a priority to help narrow the current level of uncertainty. 

The following are remaining issues identified in this report that may warrant future examination 
as additional information is available: 

• Is the occurrence ofblowdown having an effect on meeting the goal of achieving "over 
time, average conditions across the landscape become similar to those of mature forest 
conditions" in RMAs? 

• Are current forest practices meeting the water quality standard with respect to cold-water 
refugia? (This analysis will not be possible until the DEQ develops the specific guidance 
necessary to identify cold-water refugia on the ground that can be evaluated against the 
standard.) 

• What effect, if any, are current practices along small non-fish-bearing streams having on 
downstream sediment regimes? 

The Board of Forestry is currently deliberating the recommendations introduced by the Forest 
Practices Advisory Committee (FPAC) in September 2000. The process of implementing 
changes to current BMPs will occur over the next few years and is likely to consist of both 
regulatory and non-regulatory measures. The ODF monitoring program is also beginning a new 
series of effectiveness monitoring projects to evaluate BMP sufficiency in protecting riparian 
functions and water quality. There may also be some issues with water quality parameters that 
are not specifically addressed in this report that could have an unknown potential for current 
practices to cause changes in water quality conditions. In these cases, the DEQ will coordinate 
with the ODF and its monitoring program to address these parameters as concerns are identified 
and documented. Specific details of future monitoring efforts will be determined once the FPAC 
recommendations are developed further and implemented. ODF's monitoring strategywill 
continue to be developed at that time. 
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Environmental Quality Commission and Board of Forestry Joint Meeting 
October21, 2004 
Attachment C 

Sufficiency Analysis RecommendationslDraft Rule Concepts 

1- revise basal area (size and number 
of trees) targets I achieve mature forest 
conditions and provide large wood and 
shade 

2- revise current practices so desirable 
amounts of large wood is available 
along small stream channels that can 
deliver debris torrents to fish bearing 
streams. Ensure that adequate shade 
is maintained or rapidly recovered for 
riparian areas along small perennial 
non-fishbearing streams with the 
potential to impact downstream fish
bearing waters 

3- provide additional large wood to 
streams by actively placing wood to 
benefit salmonids 

10- provide riparian functions along 
stream reaches above impassable 
culverts that are likely to be 
recolonized by salmonids after 
structures are removed or improved 

12- revise the FPA rule definition offis: 
bearing and non fish-bearing streams 
by using physical habitat approach to 
classify fish use and no fish streams 

Other 

15- provide harvesting altemativ~_(east) 

~':::1;;:~u;r:ih1mmr:~~~w:~m~~~~~mi!,h\f;~\lililll 

No rule change - insufficient science Not proceed approved 3/04 

DEQ/ODF SA Recommendations and Corresponding OFPA Rule Concepts 

Next BOF/ODF Action 

1/05 BOF will make a decision for formal 
rule making based on 527.714 findings 

ODF will revise monitoring priority list 

10104-7/05 ODF wm develop voluntary 
measures through Oregon P!an 

10/04-7/05 ODF will develop voluntary 
measures through Oregon Plan 

10/04-7/05 ODF will develop voluntary 
measures through Oregon Plan 

1/05 BOF will make a decision far fonTial 
rule making based on 527.714 findings 

1/05 ODF will present draft rule language 
toBOF 

ODF will revise monitoring priority list 

1/05 BOF will make a decision for fonTial 
rule making based on 527.714 findings. 
ODF will also revise their monitoring 
priority list 

1!05 BOF will make a decision for formal 
rule making based on 527.714 findings 

10/04-7/05 ODF will develop language 
along with voluntary measures for Oregon 
Plan 

1/05 BOF will make a decision for formal 
rule making based on 527.714 findings 

1/05 ODF will detenTiine its 
recommendation after internal discussion 

10!04-7/05 ODF will develop voluntary 
measures through Oregon Plan 

10/04-7/05 ODF will develop voluntary 
measures through Oregon Plan 
ODF will develop guidance 
This topic will be included in the Dynamic 
Ecosystem white paper discussion 

ODF will revise monitoring prioritv list support no rule change 

Attach....,ent C, Page 1 of 1 
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Regulation of Water Quality and Forest Practices 

Briefing for the Oregon Board of Forestry 
September 7, 2004 

Ian Whitlock, Senior Assistant Attorney General 
Larry Knudsen, Senior Assistant Attorney General 

I. Introduction 

This paper outlines the roles of the Environmental Quality Commission and 
Board of Forestry in protecting Oregon's water quality. The legislature has established a 
partnership between these bodies, and their respective Departments, to achieve the goals 
of federal and state law. 

The Board of Forestry (Board) is charged with responsibility to "supervise all 
matters of forest policy and management under the jurisdiction of the state ... " ORS 
526.016. Under the Forest Practices Act (FPA), the Board is given exclusive authority to 
adopt and enforce rules governing forest practices. ORS 527.610 to 527.770, 527.990(1) 
and 527.992. The Environmental Quality Commission (EQC) is responsible for 
establishing the policies for the operation of the Department of Environmental Quality in 
executing a wide variety of environmental programs, including the state's solid and 
hazardous waste programs, air and water pollution control programs, sewage treatment. 
operations, and prosecution of environmental crimes. ORS 468.015; ORS chapters 465 
and466. 

The regulation of forest practices on private and state lands is almost entirely a 
matter of state law. Although operations on forestlands may give rise to liability under 
such federal laws as the Endangered Species Act and the Clean Water Act, there is no 
federal law governing forest practices on state and private lands, and no mandate that 
states adopt such laws. 

In contrast, the water quality programs under the EQC's jurisdiction are the 
product of both longstanding state statutes and more recent federal delegations of 
regulatory authority. With respect to the latter, the most important legislation is the 
Clean Water Act (CWA). 1 Congress intended the Act to be implemented by the states. 
However, to the extent that states fail to take necessary implementing measures, or if the 
Environmental Protection Agency (EPA) finds state action insufficient to protect water 
quality, the federal government retains ultimate authority to administer and enforce the 
CW A. The legislature also has established a goal of retaining state control over water 
quality regulation by giving the EQC broad authority to take any actions "necessary ... to 
implement" the CW A. ORS 468B.035(1 )2. 

33 USC§ 1251-1387. 
2 That authority is shared with the Board and the Department of Agricnltnre for certain purposes. ORS 
468B.110(2), 468B.200-468B230, 568.900-568.933. 
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II. Water Quality Regulation 

Under Oregon law, water is a public resource and pollution of the public waters 
has been prohibited for many decades. Furthermore, other statutes affecting water quality 
must be construed so that water quality is protected and in the case of conflict, the EQC's 
authority is controlling. See ORS 468B.Ol 03

. 

Added on to this longstanding state authority, Congress adopted the Federal 
Water Pollution Control Act in 1948. The FWPCA was substantially amended, however, 
in 1972 and again in 1987. As amended, it is often now referred to as the Clean Water 
Act. Congress intended that states be delegated the principal role in administering the 
Act, with EPA being responsible for oversight4. With respect to many key provisions of 
the Act, EPA must step in and take over if the State fails to accept the delegation or fails 
to operate the delegated program properly. In other situations, if a state fails to fulfill its 
obligations, EPA is authorized to withhold federal funds. With respect to some 
provisions of the Act, citizens are also authorized to ask federal courts to require EPA to 
act or to impose penalties on persons who fail to comply with the Act. 

The core CW A provisions relevant to this outline are: 

1. States are required to adopt Water Quality Standards. If a state fails to 
adopt standards or EPA determines the standards are insufficient, EPA 
must adopt standards for the state. Water Quality Standards are: 

a. A determination of what the beneficial uses are or should be for 
each water body. This must include protection of all fisheries that 
are present or were present in the streams in 197 4. 

b. The criteria that need to be applied to pollutants or pollution to 
protect the most sensitive of the designated or actual beneficial 
uses. These criteria ordinarily must be numeric, but narrative 
criteria can be used when it is not possible to develop numeric 
criteria. 

c. Provisions that protect existing high quality water from being 
degraded and prohibit new sources of pollution in waters that 
already fail to meet standards. 

The later and more specific provisions in ORS 468B. l 10 and 527 control over the general statements 
found in ORS 468B.015, 020, and 025, and DEQ rules, but only to the extent that they are express and 
unambiguous. 
4 The Corps of Engineers plays a significant role in the permitting of dredged and fill material placed in 
"navigable waters," including wetlands, under Section 404 of the CWA. 33 USC§ 1344. The State of 
Oregon also administers a regulatory program governing the placement and removal of fill material in 
waters of the state, tlnough the Oregon Department of State Lands (DSL). See ORS 196.800 - 196.905 
(DSL removal/fill permits). 
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2. Point sources are required to obtain discharge permits (known as NPDES 
or Section 402 permits) before adding pollutants to waters of the U.S.5 

a. Generally, any discrete conveyance, such as a pipe, a ditch, or 
truck, is a point source. 

b. Pollutants are broadly defined and include sediment and turbidity, 
and in some contexts, heat. 

c. Waters of the U.S. include all navigable rivers and lakes and the 
tributaries to those rivers and lakes. This includes intermittent 
natural and artificial ditches or streams that feed the rivers. 
Adjacent wetlands are also included, although the precise coverage 
is currently being litigated and also is the subject of draft 
regulations. 

d. The NPDES permits must include effluent limits. These are permit 
conditions that require the use of appropriate pollution control 
technology and conditions that prohibit discharges that would 
cause or contribute to a violation of water quality standards. 

e. Traditionally, most silvicultural activities, including ditches and 
culverts have not been treated as point sources. The regulatory 
status of these sources is currently the subject oflitigation in 
federal courts. 

3. Section 319 of the CW A requires states to adopt and implement N onpoint 
Source Management Programs that ensure, to the maximum extent 
practicable, nonpoint source pollution does not cause or contribute to 
violations of water quality standards6

. Unlike the Section 402 permit 
programs, states have a considerable degree of flexibility in developing 
and implementing such programs and EPA has only indirect authorities to 
enforce state compliance. Failure to secure approval of a 319 plan, or to 
implement identified BMPs, can result in loss of federal grant funds. 7 

4. States are also required to determine which water bodies fail to meet water 
quality standards. This is known as the Section 303(d) List8

• A Total 
Daily Maximum Load (TMDL) must be developed for the listed water 
bodies9

. The TMDL is essentially an equation wherein the state or EPA 
determines how much assimilative capacity exists in a water body and 
then allocates portions of that capacity to point sources, non-points 

5 33 USC§ 1362(14) (definition); § 131 l(a) (prohibition of discharges without permits). 
6 33 USC§ 1329. 
7 The Coastal Zone Management ACT (CZMA), 16 USC§§ 1451-1465, also links federal funding to 
approved state management plans. 
8 33 USC§ 1313(c)(2)(A). 
9 33 USC § 1313( d). 
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sources, and reservations for future growth. States are required to 
implement TMDL allocations. Allocations are a matter of policy, subject 
to the usual administrative law requirement of reasoned decisionmaking. 
Point source allocations are implemented directly through permits. 
Nonpoint source allocations are implemented through planning, non
regulatory and regulatory activities such as the Forest Practices Act, and 
Agricultural Water Quality Management Plans under SB 1010. If a state 
fails to implement a TMDL, EPA will require implementation, but since it 
lacks direct authority over most nonpoint sources it is required to further 
reduce loads given to point sources if the state fails to implement nonpoint 
source allocations. 

III. Forest Practices Regulation 

The Forest Practices Act (FPA) gives the Board authority to adopt rules governing 
forest practices. ORS 527.610 to 527.770, 527.990(1) and 527.992. Responsibility for 
enforcement falls to the State Forester and Department of Forestry. For the present 
discussion, the FPA's key elements can be summarized as follows: 

1. Forest practice rules must encourage "economically efficient" forest practices that 
"ensure the continuous growing and harvesting of forest tree species" as the leading use 
of private forestlands. ORS 527.710(2). Consistent with the Act's general statements of 
policy, the rules must "provide for the overall maintenance of the following resources: (a) 
air quality; (b) water resources, including but not limited to sources of domestic drinking 
water; (c) soil productivity; and (d) fish and wildlife." ORS 527.710(2). 

2. The forest practice rules include Water Protection Rules governing activities in or 
adjacent to water bodies, wetlands, and riparian areas. OAR 629-635-0000 to 629-660-
0060. The rules are intended to serve the FPA's resource protection goals for water, fish, 
and wildlife: 

"The overall goal of the water protection rules is to provide resource 
protection during operations adjacent to and within streams, lakes, 
wetlands and riparian management areas so that, while continuing to 
grow and harvest trees, the protection goals for fish, wildlife, and 
water quality are met. 

(a) The protection goal for water quality (as prescribed in ORS 
527.765) is to ensure through the described forest practices that, to the 
maximum extent practicable, non-point source discharges of 
pollutants resulting from forest operations do not impair the 
achievement and maintenance of the water quality standards. 

(b) The protection goal for fish is to establish and retain vegetation 
consistent . . . that will maintain water quality and provide aquatic 
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habitat components and functions such as shade, large woody debris, 
and nutrients. 

( c) The protection goal for wildlife is to establish and retain 
vegetation ... that will maintain water quality and habitat components 
. . . . For wildlife species not necessarily reliant upon riparian areas, 
habitat in riparian management areas is also emphasized in order to 
capitalize on the multiple benefits of vegetation retained along waters 
for a variety of purposes." OAR 629-035-0100(7)(a)-(c). 

3. The FP A contains important substantive limitations on new rules which directly 
affect forest practice standards. ORS 527.714. Rules which implement the FPA's 
resource-protection objectives and which would "provide new or increased standards for 
forest practices" must meet stringent evidentiary criteria. ORS 527.714(1)(c), (5). For 
example, evidence must show that existing practices are likely to cause degradation of 
protected resources, and the proposed rule must reflect available scientific information, 
relevant monitoring, and, as appropriate, adequate field evaluation at representative 
locations in Oregon. ORS 527.714(5)(a)-(c). Proposed rules must be drafted with 
precision to prevent the harm or provide the benefits for the resource requiring protection. 
Rules must directly relate to, and substantially advance, their underlying objective. ORS 
527.714(5)(d). New rules must undergo an alternatives analysis, non-regulatory 
approaches must be considered, and the "least burdensome" alternative must be chosen. 
ORS 527.714(5)(e). The benefits to the resource achieved by the rule must be 
proportional to the harm cause by forest practices. ORS 527.714(5)(1). New rules must 
also be accompanied by a detailed economic impact analysis. ORS 527.714(7). 

4. Subject to ORS 527.765 and 527.770 (the BMP provisions discussed below), 
forest operations must comply with EQC rules and standards relating to air and water 
pollution control, and violations are subject to DEQ and EQC regulations and sanctions. 
ORS 527.724. 

IV. Relationship Between the Commission and Board 

The legislature has given the Commission primary responsibility for complying 
with the mandates of the federal CWA10 and has given the Board exclusive responsibility 
for regulating forest practices. However, the potential for regulatory conflict or overlap 
arises from the fact that forest operations can affect whether a water body meets water 
quality standards. The legislature has dealt with this issue by exempting forest practices 
from certain aspects of the EQC's jurisdiction, providing the Board with limited water 
quality regulatory authority, and providing each body with a process to request that the 
other consider its concerns. 

10 As noted above, this authority is shared with the Department of Agriculture for certain purposes. See 
footnote 3. 
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1. Forestry exemption from effluent limitations. Although the EQC has full 
authority to use TMDLs and related load allocations to protect water quality standards 
(ORS 468B. l l 0(1 )), that authority is limited in the following manner: 

"Unless required to do so by the provisions of the [CWA], neither the 
[EQC nor the DEQ] shall promulgate or enforce any effluent 
limitation upon nonpoint source discharges of pollutants resulting 
from forest operations on forestlands in this state. Implementation of 
any limitations or controls applying to nonpoint source discharges or 
pollutants resulting from forest operations are subject to ORS 527.765 
and 527.770 .... " ORS 468B.110(2). 

This exemption withdraws "forest operations on forestlands" from EQC's 
regulatory jurisdiction (at least as far as "effluent limitations," "limitations" or "controls" 
are concerned) and places jurisdiction in the Board's hands, through the best management 
practice provisions of ORS 527.765 and 527.770. 

The precise meaning of ORS 468B.l 10(2) has not been explored by the courts 
and it contains several ambiguities. Technically it prohibits the EQC and DEQ from 
imposing "effluent limitations" on nonpoint source forest operations. The term is not 
defined in state law, but under federal law an effluent limitation is a condition imposed 
on a NPDES permit to require use of specified technology or ensure compliance with 
water quality standards. We therefore assume that the legislature meant something more, 
particularly in light of the broader terms "limitations or controls" used in the second 
sentence. 

2. Best Management Practices. As a substitute for EQC "limitations or controls," 
the legislature directed the Board to adopt best management practices (BMPs), i.e. "forest 
practices rules adopted to prevent or reduce pollution of waters of the state." ORS 
527.765(1). 

"The State Board of Forestry shall establish best management 
practices and other rules applying to forest practices as necessary to 
insure that to the maximum extent practicable nonpoint source 
discharges of pollutants resulting from forest operations on 
forestlands do not impair the achievement and maintenance of water 
quality standards established by the Enviromnental Quality 
Commission for the waters of the state." 

3. BMP enforcement shield. The FP A provides that forest operations conducted in 
accordance with BMPs "shall not be considered in violation of any water quality 
standards." ORS 527.770. 

4. Enforcement savings clause. The forestry exemption, BMP rules, and BMP 
shield, are narrowly drawn. Apart from these provisions, the EQC retains full 
enforcement authority: 
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"Subject to ORS 527.765 and 527.770, any forest operations on 
forestlands within this state shall be conducted in full compliance 
with the rules and standards of the Environmental Quality 
Commission relating to air and water pollution control. In addition to 
all other remedies provided by law, any violation of those rules or 
standards shall be subject to all remedies and sanctions available 
under statute or rule to the Department of Environmental Quality or 
the Environmental Quality Commission." ORS 527.724. 

V. Cooperation and Collaboration 

We have described how the legislature has divided responsibility for water quality 
regulation between the EQC and Board. Despite the relative clarity of this division, 
possibility of conflict remains because the agencies might disagree over the appropriate 
level of regulation. (In this connection, "the agencies" includes the federal EPA, which 
has ultimate authority under the CW A with respect to water quality standards and 
TMDLs and the authority to cut off federal funds if it detennines that the state does not 
have an adequate nonpoint source management plan.) The EQC might believe that the 
Board has not appropriately applied its BMP authority (ORS 527.765); conversely, the 
Board might take issue with the EQC's water quality standards as they affect forest 
operations (ORS 468B.105). The legislature anticipated disagreement and created 
cooperative mechanisms for the review of water quality rules governing forest operations. 

The scope of potential disagreement includes BMPs established under ORS 
527.765 and WQSs and TMDLs adopted under ORS Chapter 468B. As noted above, 
significant portions of EQC's water quality program are subject to EPA oversight, 
including WQSs and TMDLs. By the terms of the forestry exemption, the EQC is 
prevented from imposing effluent limitations, but not if the EQC is "required to do so by 
the provisions of the [CW A)." ORS 468B.110(2). As a consequence, some water quality 
disputes implicate the EPA as well as the Board and EQC. 

The legislature has established reciprocal processes by which the Board and EQC 
may bring disagreement over water quality standards and BMPs to each other's attention. 
Under ORS 468B.105, upon the Board's request, the EQC "shall review any water 
quality standard that affects direct operations on forestlands." Conversely, under ORS 
527.765, the EQC may petition the Board to review BMPs. 

ORS 527. 765 requires the Board to adopt BMPs and other rules "as necessary to 
insure that to the maximum extent practicable nonpoint source discharges ... do not 
impair the achievement and maintenance of water quality standards established by the 
[EQC]." When developing BMPs, the Board must consider five factors, among others: 

(a) Beneficial uses of waters potentially impacted; 

(b) The effects of past forest practices on beneficial uses of water; 
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( c) Appropriate practices employed by other forest managers; 

( d) Technical, economic and institutional feasibility; and 

(e) Natural variations in geomorphology and hydrology. 

In addition to these factors, the Board applies the FPA's strict rule-setting 
standards, found in ORS 527.714. ORS 527.710(2), 527.714(1)(c). The Board must also 
consult with the EQC in adopting and reviewing BMPs and other rules to address 
nonpoint source pollution. ORS 527.765(2). 

Special procedures govern review of existing BMPs. The Board is required to 
consider petitions seeking review of BMPs, so long as the petitions meet certain 
minimum criteria. ORS 527.765(3)(a). Having initiated review, the Board must dismiss 
a petition if it finds "that forest operations being conducted in accordance with the best 
management practices are neither significantly responsible for particular water quality 
standards not being met nor are a significant contributor to violations of such standards." 
ORS 527.765(3)(b). Dismissal must be by an order that includes findings regarding 
allegations in the petition, and the Board's reasons and conclusions. ORS 527.765(3)(d). 
If the EQC is the entity petitioning for review, the Board has two options: terminate 
review with the EQC concurrence, or begin rulemaking. ORS 527.765(3)( c ). 

If the Board determines that BMPs should be reviewed, rulemaking must begin. 
"Rules specifying the revised best management practices must be adopted not later than 
two years from the filing date of the petition for review, unless the board, with 
concurrence of the [EQC], fmds that special circumstances require additional time." 
ORS 527.765(3)(e). Upon EQC's request, the Board is required to take interim action "to 
prevent significant damage to beneficial uses" while the BMPs are being reviewed. ORS 
527.756(3)(f). 

It is apparent from the structure of the BMP and WQS adoption and revision 
process that the legislature has given the matter considerable thought. With respect to 
WQSs, the process anticipates dialog between the Board and EQC. With respect to 
BMPs, the process anticipates significant public involvement in Board decision making. 
Interested parties have a specific burden of proof, and the Board must justify a decision 
not to revise a BMP in a manner unlike routine petitions for rulemaking under the 
Administrative Procedures Act. 11 Compare ORS 183.390. The EQC is given a special 
role in each stage of the process. Finally, the legislature included a disincentive to 
discourage Board inaction: the "BMP shield" is lost if the Board fails to complete BMP 
revisions, or make a finding that revisions are not required, within the statutory deadline. 
ORS 527.770. In sum, although the legislature has not mandated agreement between 
EQC and the Board on all aspects of water quality regulation, it has provided the agencies 
with a process and incentives to reach agreement. 

11 As noted above, a decision to revise a BMP is also subject to specific statutory criteria. ORS 527.714, 
527.765(1). 
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A Brief History of the Temperature Standard 

Debra Sturdevant, Standards Coordinator 

The first temperature criteria in Oregon were adopted in 1967 for the Willamette River. 
The stated purpose was to keep water temperature as low as possible and maintain normal 
seasonal variation to accommodate fish, and still allow for other reasonable uses of the 
water. In 1979, water temperature criteria were adopted by basin statewide. The criteria 
ranged from 58 to 72°F. 

The Commission adopted comprehensive revisions to the temperature criteria in 1996. 
The Department worked with Technical and Policy Advisory Committees from 1992 to 
1995 and recommended revisions intended to improve the implementation and 
effectiveness of the temperature standard at preventing further warming of the states 
waters and reducing temperatures in waters that had already been warmed to harmful 
levels by human activity. 

After a long review period and consultation with the National Marine Fisheries Service 
(NMFS, now NOAA Fisheries) and the U.S. Fish and Wildlife Service (USFWS), the 
Enviromnental Protection Agency (EPA) approved the revised criteria in July 1999, with 
one exception. EPA rejected the temperature criteria ( 68 degrees Fahrenheit) for the 
Lower Willamette concluding that it was not protective of salmonids. During the EPA 
review and consultation process, the State agreed to a number of conservation measures 
considered vital to the federal agencies to ensure that the new standard would not impair 
federally listed threatened and endangered fish. 

On March 31, 2003, the Federal District Court of Oregon overturned EPA's approval of 
Oregon's temperature criteria when it ruled on the case Northwest Enviromnental 
Advocates (NWEA) v EPA (filed in 2001). In response to the ruling, EPA withdrew its 
approval of the criteria. The court order required EPA to either: I) develop federally
promulgated rules to replace the disapproved state rules, or 2) approve revised state rules 
that address the concerns identified by the Court, by March, 2004. The temperature 
concerns the court said needed to be addressed included the criteria for the lower 
Willamette River, which EPA had disapproved but which had not yet been replaced, and 
clarification in the rules about when and where the various temperature criteria apply. 

DEQ revised its temperature criteria in December 2003, after another 3 years of review. 
The review during this time period included working with a regional group of agencies 
led by EPA to develop EPA temperature criteria guidance to States and Tribes. The 
group included the federal fisheries agencies, Northwest tribes, and the states of 
Washington, Idaho and Oregon. EPA's guidance document was completed in March of 
2003. 
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During this time Oregon also worked with Technical and Policy Advisory Committees on 
the temperature criteria review. The committees provided input to DEQ as we 
participated in the EPA guidance development and provided input into DEQ's 
recommendations for revising our temperature criteria and fish use designations. In 
addition, DEQ formed a Bull Trout workgroup and obtained information from ODFW, 
who was updating its database on fish distribution and received an EPA grant to develop 
needed fish use timing information as well. The information that was developed during 
this time period enabled us to revise our fish use designations in a way that would satisfy 
the court's requirement to better specify where and when the various temperature criteria 
apply. 

The new criteria are primarily based on the EPA guidance document and fish use 
designation information assembled by a team of Oregon and federal agencies, including 
DEQ, ODFW, EPA, USFWS and NOAA Fisheries. EPA reviewed and consulted on the 
revised criteria and approved most of the temperature criteria in March, 2004, meeting 
the court ordered deadline. There are some provisions in the revised temperature criteria 
that EPA has not yet acted on, including the criterion for cool-water species, oceans and 
bays, lakes and borax lake chub. 

DEQ is now working on a guidance document that will describe how the temperature 
standard will be applied and implemented through the State's various water quality 
control programs. 
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EXECUTIVE SUMMARY 

This report was written to fulfill former Governor John Kithzaber's and the State Legislature's 
request to review the scientific basis of Oregon's water quality standards for temperature. To 
accomplish this goal, we discuss the answer to science questions that the Independent 
Multidisciplinary Science Team (IMST) deemed to be relevant to this charge and important to 
accomplishing the goals of the Oregon Plan. While this request was initiated based on concerns 
surrounding the 1996 temperature standards, the discussions in this report are completely 
applicable to the recently adopted 2003 temperature standards. Our primary focus was "non
point" sources of elevated temperature in streams and cumulative sources from across Oregon's 
landscape. 

Stream temperatures and their modifications from changes in environmental conditions, 
including the various land uses within Oregon, are complex issues, and we have attempted to 
highlight areas of apparent conflicting information within the state. Stream temperature is a 
product of complex interactions between geomorphology, soil, hydrology, vegetation, climate, 
elevation, and aspect of the watershed. The relative influence of these factors can vary spatially 
across the landscape and over time. Water temperature can vary along the length of a stream as a 
result oflocal topographical and geological factors. Thermal heterogeneity within streams and 
rivers and can be affected by local energy inputs and outputs. 

Salmonids require relatively cold water during most of their life history stages. Stream 
temperature is closely linked with sahnonids' requirement for dissolved oxygen. As water 
temperatures increase, the amount of dissolved oxygen is reduced. Habitat degradation 
associated with human land uses (urbanization, agriculture, forestry) often increase surface water 
temperatures. Where human activities have caused water temperature to increase, survival and 
productivity of migrating or rearing salmonids may be lowered. 

Human land use activities typically affect stream temperature by altering one or more of the 
following factors: 1) channel morphology 2) streamflow and water quantity, 3) 
surface/subsurface water interactions, and 4) riparian vegetation. These four factors are highly 
interrelated. The overall influence that individual factors may have on stream temperature will 
depend on stream size. Specific stream and watershed conditions cause wide variations in the 
processes affecting the rate of heating and water temperature therefore stream reach-specific 
information is critical to understanding stream temperature responses to human activities. 
Additionally, human activities and management of stream and river systems can shift thermal 
profiles and lead to earlier or later warming of seasonal water temperatures. 

Recent debate in Oregon has been intense regarding the relative importance that shade has on 
influencing stream temperatures. IMST has found that the vast majority of published studies 
document that riparian shade has a significant effect on stream temperature. The scientific 
literature reviewed by the IMST indicates that removal of vegetation along small- to medium
sized streams usually results in increased surface water temperature. In addition, most scientists 
agree that riparian vegetation provides many benefits to stream and terrestrial ecosystems, in 
addition to shading streams (IMST 2000). Therefore, despite the level of public controversy, the 
IMST does not find substantial scientific disagreement on the topic of the importance ofriparian 
vegetation to maintaining stream temperatures. 



The IMST was concerned that the debate among the public, natural resource managers, agencies, 
politicians, and scientists in Oregon has obscured the areas of agreement and disagreement. We 
developed a new report section called Straightforward Answers to Straightforward Questions (p. 
14) to help Oregonians better understand the issues surrounding water temperature and our 
collective actions to protect and restore the natural resources of the state. 

The main body of this report 1) describes the process that the State of Oregon uses to manage 
water quality under the Clean Water Act and its history, 2) answers five major science questions 
posed by the IMST that are critically important in accomplishing the mission of the Oregon Plan, 
3) develops specific recommendations of the IMST to state agencies and other entities, and 4) 
discusses policy implications. 

Science Questions and IMST Conclusions 

Science Question 1. Are the Oregon temperature standards for salmonids technically 
sound? 
1. IMST concludes that the scientific basis for Oregon's temperature standards is credible. 
2. Cool temperatures are vital to salmonids, which evolved in cold-water, oxygen-rich 

systems. Warm streams (in combination with other human impacts) are likely to hinder 
recovery of salmonid stocks. 

3. IMST concurs with EPA and DEQ that the seven day moving average of daily maximum 
temperatures (7DADM) has a sound scientific rationale, and is an appropriate unit of 
measurement for stream temperature criteria. 

4. Redband trout and Lahontan cutthroat trout exhibit higher thermal tolerances than the 
salmonid species examined in the 1995 Issue Paper (DEQ 1995). IMST concludes that it 
is appropriate for the State of Oregon to consider recent data on the physiological 
performance ofLahontan cutthroat trout & redband trout when setting stream 
temperature criteria. 

Science Question 2. How can salmonids occur in streams that are warmer than criteria in 
Oregon temperature standards? Does this indicate a weakness in the standards? 
1. There are numerous reasons why salmonids may be present in waters that exceed the 

temperature criteria in Oregon's water quality standards: 
• Physiological or genetic adaptations allow some individuals or populations to survive 

exposures to high temperatures; 
• Fish observed could be transients, not members of healthy populations resident in a 

warm stream reach; 
• Performance could be impaired (e.g., earlier emergence, faster growth, changes in 

migration timing, increased susceptibility to disease, altered response to competition 
and predation), the effects of which could be cumulative and not apparent until later 
life stages; 

• Variation in stream temperature over the course of a day or week might allow fish to 
survive unexpectedly hot conditions; 

• Fish are utilizing coldwater refugia in these warm streams; 
• Range of temperatures that fish populations can tolerate may be wider than scientists 

realized when Oregon's temperature standards were written. 
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2. Salmonids have physiological and behavioral mechanisms that allow them to survive 
high temperatures, up to some maximum temperature and over a maximum duration. 
Therefore, duration and magnitude of temperature extremes are relevant to setting 
temperature standards. 

3. There is no evidence indicating that salmonids thrive in waters that exceed criteria in 
Oregon's temperature standards for prolonged periods of time. 

4. Presence of individual fish in a stream does not necessarily indicate a population of 
healthy, reproducing fish. There are relatively few data on the response of fish 
populations to waters of different temperature in Oregon. 

5. Temperatures affect sahnonids differently at different life stages; therefore, requirements 
and optimal temperature ranges vary with life history stage. Temperature regulation must 
satisfy the most sensitive of these life stages. 

6. In the future revision and application of temperature standards, the State of Oregon 
should consider recent data on coldwater refugia. Oregon's standard for cold water refugia 
is difficult to implement when these habitats are difficult to identify and their 
distributions are not documented. 

Science Question 3. How do land use activities influence stream temperatures? 
1. Stream temperatures are affected by many environmental factors including, but not 

limited to, direct and indirect solar radiation, watershed elevation, aspect and topography, 
regional and seasonal climate, local climate (air temperature, vapor pressure, humidity, 
wind, etc.), precipitation amounts and timing, channel dimension, streamflow (water 
quantity), groundwater inputs, and riparian vegetation. 

2. Riparian vegetation can reduce stream heating, can regulate temperatures by blocking 
incoming solar radiation, and maintain channel morphology and functioning floodplains. 
Riparian vegetation has direct and indirect effects on stream temperatures. 

3. Human activities can affect stream temperature by modifying channel morphology, 
streamflow, surface/subsurface water interactions, and riparian vegetation. 

Science Question 4. Is the temperature model used by the State of Oregon based on sound 
scientific principles? How can temperature models be used effectively in water quality 
actions under the Clean Water Act? 
1. Heat Source, the temperature model used by the State of Oregon, is scientifically sound. 

The direct and indirect influences of climate, topography, elevation, riparian vegetation, 
channel morphology, hydrology, and point sources are accounted for in Heat Source, 
which can predict patterns of stream temperature at river network scales. 

2. Further sensitivity analyses should be conducted on the current version of Heat Source 
(7. 0) to evaluate the performance of this version of the model. In addition, the model 
should be compared with the output from several major stream temperature models to 
assess the performance of Heat Source. Other approaches to evaluating the consistency of 
model output with observed stream temperatures should be conducted by DEQ. 

3. Temperature models, such as Heat Source, should not be used to set basin-specific 
temperature standards, but can be used to develop basin-specific total maximum daily 
loads for heat. 

4. Oregon's TMDL process (public process, analysis of sources of elevated stream 
temperature, and Water Quality Management Plans) is conducted at the basin scale, 
which is consistent with a landscape approach. Therefore, the IMST concludes that the 
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State's application of the TMDL process and Water Quality Management Plans is 
appropriate for implementation of the water temperature standards at a landscape scale. 

Science Question 5. What are the benefits of alternative watershed and stream evaluation 
methods to 1) identify appropriate actions or 2) effectively involve the public? 
1. When restoring aquatic and riparian conditions, including stream temperature regimes, 

each watershed and stream reach is unique (based on soil, climate, topography, etc.). 
Accounting for these site-specific differences can greatly benefit restoration programs. 

2. Site-specific assessment techniques are a means to evaluate the unique characteristics of a 
site relevant to restoration. 

3. Many site-specific assessment techniques are dependent on understanding the expected 
vegetation and hydrology at a site. To determine expected conditions, scientists and 
managers often turn to local reference sites with minimal human impacts. When these 
reference sites are not available, conditions can be defined by groups of regional experts. 

4. We are currently limited to case studies to determine the effects of channel restoration on 
temperature regimes. However, based on the well-documented relationship between 
riparian and channel degradation and elevated stream temperature, IMST concludes that 
restoring stream and riparian characteristics will often improve stream temperature. 

5. Where water temperature limit salmonid recovery, restoration activities or changes in 
land uses that lead to reestablishing natural flow regimes, erosion rates, and riparian plant 
communities should be promoted. 

6. Oregon Plan monitoring presents the opportunity to examine the effects of channel 
restoration on temperature regimes. Individual restoration projects could provide 
replication in studies evaluating the effectiveness of restoration practices on restoring 
stream temperature regimes. 

7. Given the long time frame and large spatial extent necessary for restoring stream 
temperature regimes, participation oflandowners, community groups, and state & federal 
partners is essential to minimize the non-point sources of elevated stream temperature 
across the landscape. 

8. IMST agrees with NRC (2002) that confidence in the application of Proper Functioning 
Condition would be strengthened if the approach was validated. 

Recommendations 
Based on the five Science Questions and conclusions, the IMST makes the following 
recommendations to the State of Oregon and its entities. The bases for these recommendations 
are elaborated on in the Recommendations section of this report. 

Recommendation 1. IMST recommends the Oregon State University (OSU) Extension Service 
and relevant state agencies develop a coordinated education and information distribution system 
for citizens, watershed councils, and special interest groups on the topic of elevated stream 
temperature. We recommend that OSU Extension Service conduct workshops to summarize 
current relevant scientific information to be included in educational programs. 

Recommendation 2. IMST recommends that Oregon Department of Environmental Quality 
(DEQ) continue systematic evaluation of the performance of the Heat Source Model that is used 
in total maximum daily load (TMDL) planning for stream temperature. 
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Recommendation 3. IMST recommends that Oregon Department of Fish & Wildlife (ODFW) 
and Oregon Department ofEnviromnental Quality (DEQ) conduct or fund studies of temperature 
requirements and/or use of coldwater habitat by redband trout, Lahontan cutthroat trout, and 
other temperature-sensitive aquatic species occurring in more arid areas in the state. 

Recommendation 4. IMST recommends that Oregon Watershed Enhancement Board (OWEB) 
develop consistent guidance on assessment of current conditions of stream and riparian areas 
relative to elevated stream temperature. 

Recommendation 5. IMST recommends that Oregon Watershed Enhancement Board (OWEB) 
and Oregon Department of Enviromnental Quality (DEQ) should jointly monitor effectiveness of 
protection and restoration activities aimed at improving stream temperatures. OWEB and DEQ 
should coordinate with other state agencies involved with temperature issues including ODA, 
ODF, and ODFW. 

Recommendation 6. IMST recommends that the Oregon Water Resources Department 
(OWRD) should continue to promote protection of instream water flows for fish and aquatic life. 

Recommendation 7. IMST recommends that Division of State Lands (DSL) and Oregon 
Department of Agriculture (ODA) should emphasize and implement programs to restore 
wetlands for use as natural water storage systems. 

Recommendation 8. IMST recommends that the Governor's Natural Resource Office and the 
Oregon Legislature complete and implement a statewide program of riparian protection and 
restoration. The Oregon Riparian Policy should be expanded and used as a framework for 
restoring the riparian resources of the State of Oregon. 

Implications for Policy 
IMST suggests that the following actions are consistent with our review of science: 

• Honest scientific inquiry needs to continue. 
• Riparian zone management should be implemented. 
• Over-appropriation of water in Oregon streams is a problem that needs to be resolved. 
• Equity issues should be addressed. 
• The State should continue to involve Oregon citizens in stream restoration and the TMDL 

process. By adopting an approach that allows citizens to become vested in the process 
and the potential benefits of stream restoration, we have a hope of achieving water 
quality goals. 

• Strong educational programs should be implemented. Different state entities charged with 
public education need to deliver consistent messages about stream temperature, and to 
clarify these complex issues, rather than complicate them. 

In some cases, citizen groups have criticized Oregon's temperature standard, and suggested that 
the standard is ''bogus" or not supported by science. Groups have also criticized efforts to restore 
riparian vegetation as uunecessary and ecologically unsound. IMST finds these criticisms to be 
incorrect, misguided, and damaging to Oregon's resources in the long-term. IMST encourages all 
citizens, agencies, and politicians to move beyond these arguments, and to move forward with 
the protection and restoration of streams and riparian areas for the numerous important 
ecological and social functions of these critical features of Oregon's landscape. 
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STRAIGHTFORWARD ANSWERS 
TO STRAIGHTFORWARD QUESTIONS 

Here, we give short answers to questions that are asked frequently about stream temperature and 
Oregon's temperature standards. For more detailed information, see the main body of this report. 

1. What is the purpose of Oregon's water quality standards? 
The purpose of water quality standards is to formally describe the level of water quality 
necessary to protect aquatic life and desired human uses of water bodies. The Clean Water Act is 
a federal law, but it delegates authority to states and tribes to set water quality standards 
appropriate to their areas. The standards include 1) descriptions of the aspects of water quality to 
be protected (beneficial uses) and 2) thresholds that indicate potential problems in water bodies 
(water quality criteria). In simple terms, the criteria serve as a signal to warn that aquatic health 
may be problematic. As we describe in more detail later, once a stream passes these thresholds, 
the state or tribes can begin to examine: 1) ifthere is a problem, 2) potential causes of the 
problem, and 3) what actions can be taken to protect aquatic life and human use of streams. The 
purpose of the water quality standards is not to punish individual landowners, but to indicate 
when a stream may no longer be able to support beneficial uses and where different management 
practices may be needed to improve water quality. 

2. Are temperatnre standards the most critical part of Oregon's management of water 
qnality related to temperature? 

No. The most important part of Oregon's water quality management is what happens on the 
ground---the many actions of citizens that influence the environment and water temperature. 
Standards establish a framework to protect water quality, and assist in the evaluation of 
watershed conditions and appropriate management actions. 

Management actions are generally determined by community or watershed planning processes 
and guided by regulation. Regulations have been effective for controlling discharges from pipes. 
However, community involvement and coordinated management are essential to minimize 
temperature increases from cumulative ("non-point") sources across Oregon's landscape. 
Developing an analysis of the sources of elevated temperature (a "TMDL") and a water quality 
management plan for a basin are the most critical steps in the process leading to actual land 
management. 

3. What is the TMDL process? 
The term total maximum daily load (TMDL) was derived from the idea that one could calculate 
the maximum amount of a pollutant that could be added to a lake or stream without causing harm 
to aquatic life and human uses. This total amount could then be divided up, or allocated, among 
all polluters. In the case of stream temperature, heat is considered the pollutant that is added to a 
stream through human activities and land use. 

In order to allocate allowable levels of each pollutant, the State carries out a multiple step 
process. This "TMDL process" is based on community involvement, development oflocal 
information, and application of sound scientific tools. The TMDL process is designed to apply 
water quality standards to the landscape through three steps. DEQ: 



• Compiles a list of stream segments with impaired water quality needing TMDLs, 
• Prioritizes watersheds for TMDL development, and 
• Works with stakeholders to develop a TMDL analysis and a water quality management 

plan for each watershed (EPA 2003b ). 

4. What are Oregon's temperature standards? 
Oregon revised its temperature standards in December 2003. The standards are designed to 
protect salmonids and other aquatic life. Water bodies must not be warmer than: 

• 16.0 °C (60.8 °F) for core cold water habitat use, 
• 18 °C ( 64.4 °F) for salmon and trout rearing and migration, 
• 20 °C ( 68 °F) for migration corridor use, 
• 20 °C ( 68 °F) for redband trout ( Oncorhynchus my kiss subspecies )and Lahontan cutthroat 

trout ( 0. clarki henshawi) use, 
• 13 °C (55.4 °F) for salmonid spawning, egg incubation, and fry emergence, 
• .12 °C (53.6 °F) for native Oregon bull trout (Salvelinus conjluentus) spawning and 

rearing, and 
• 16.0 °C (60.8 °F) for native Oregon bull trout migration, foraging and sub-adult rearing. 

The numbers are based on the different temperature requirements of salmonids during different 
seasons and life stages. The State has specified both times and locations where the standards 
apply on maps and in tables. 

For other waters, the standards also limit the increase in temperature allowed from human 
activity to 0.3 °C (0.5 °F). These rules apply to: 

• Natural lakes, 
• Oceans and bays, 
• Waters that support cool water species, and 
• Designated rivers and streams that are colder than the numeric standards above and are 

important to endangered and threatened species. 

The standards also describe how the State will implement the standards and how to treat streams 
that are "naturally" warmer than the criteria (see more discussion in No. 17). There are 
exclusions from the standards in cases of extremely low streamflow or high air temperatures. 
The standards also allow a small increase (0.3 °C; 0.5 °F) in water temperature caused by human 
activities. The exact language of the standards can be found on the Department of Environmental 
Quality web site at http://www.deq.state.or.us/wq/standards/WQStdsTemp.htm. 

5. Are Oregon's temperature standards (1996 and 2003) scientifically sound? 
Yes. Oregon's 1996, and now the 2003, temperature standards are based on several technical 
reviews by regional and national scientists. Reviews since the development of the 1996 standards 
have only added additional support. Standards are reviewed and revised on a regular basis to 
incorporate more recent scientific information. The revision and adoption of new standards by 
the Oregon Enviromnental Quality Commission is an appropriate step to keep water quality 
standards up to date with the current state of knowledge. While there are many questions about 
how to best implement the standards, the standards are scientifically sound and provide a 
reasonable framework for developing watershed management plans. Oregon's TMDL process 
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and temperature standards are some of the most well-reasoned and well-developed approaches in 
the United States. We conclude that the standards were based on the best science available at the 
time. 

6. How can trout and salmon live in streams that exceed the criteria in Oregon's water 
temperature standards? 

Trout and salmon can exist in water ranging from just above freezing to 75°F (-24°C) depending 
on how long they are exposed. Some salmonids can even survive temperatures above 75°F for 
short periods of time. This means they can survive, but short-term survival is not the same as 
growing and reproducing effectively. For example, people can tolerate extreme heat in a hot tub 
or sauna for a short time period, perhaps up to a few hours. If a person had to stay in a hot sauna 
for days or weeks, their health would be threatened. Similarly, people could survive for days, 
perhaps longer, at air temperatures well over 100° F (-38°C), yet they could not perform life
sustaining work for any period of time. Similarly, salmonids can persist for extended periods of 
time in warm streams, but are extremely vulnerable to other threats. 

Temperatures in the high 60s to mid-70s °F [approximately 18-24 °C] can harm salmon and 
trout. More food is required and growth can be decreased, ability to compete with warm water 
fish is reduced, and risk of predation is increased. In addition, fish are more susceptible to 
disease and stress at high temperatures. Salmonids also sometimes avoid the highest temperature 
water in the stream. Just as people will sit in the shade on a hot day, salmon and trout are often 
found in colder portions of the streams (deep pools, close to the bottom, near cooler seeps and 
tributaries). Oregon's temperature standards include provisions to protect these "coldwater 
refugia". 

Some evidence suggests that fish can cope with high temperatures if the daily highs do not 
persist too long and/or the daily lows are sufficiently low; however, the ways fish adapt to or 
cope with fluctuating temperatures are not yet well understood. 

7. Other than fish, why is stream temperature an important ecological issue? 
Stream temperatures are often seen as primarily directed at fish -- but in reality are a surrogate to 
overall stream health. Temperature influences many processes in a stream, including nutrient 
cycling and productivity. Temperature is also important because it influences the metabolic rates 
and physiology of aquatic organisms, including fish. In addition, cold water is able to absorb 
more oxygen than is warmer water; therefore, the question of oxygen-riclmess of water is 
directly linked to water temperature. Likewise, many processes influence temperature. For 
example, elevated temperatures are often linked with other signs of stream degradation including 
loss of riparian vegetation and wider than expected stream channels. 

8. What environmental factors affect stream temperature? 
There are a number of physical and biological features that influence water temperature: shade, 
streamflow, elevation, subsurface water flows, wind, climate and weather (e.g., air temperature, 
humidity, cloud cover), time of year (day length and sun angles), watershed orientation, and 
streambank entrenchment. 
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9. Which of these factors are influenced by human actions? 
People change stream temperatures either at single points (e.g., warm water from pipe discharges 
into streams) or by human activities that accumulate over larger areas such as watersheds. In this 
second category, people affect stream temperatures by 1) altering the shade and vegetation along 
a stream, 2) changing the width and depth of a channel, 3) changing the amount of flow in the 
stream, and 4) altering the exchange between the surface water in the stream and the water 
flowing through its streambed and banks. 

10. Do land uses (urbanization, agriculture, forestry, livestock grazing) influence stream 
temperature? 

Yes. All of these land uses, depending upon where and how practiced, typically affect the four 
factors listed in the previous question, and therefore influence stream temperature. 

11. Does shade from riparian vegetation influence stream temperatures? 
Yes. IMST looked for every possible "real-world" experimental study on the influence of 
removing riparian vegetation on stream temperature. Of the 48 studies we found, 45 showed that 
when you removed riparian vegetation, stream temperatures increased. In these 44 studies, the 
stream temperatures increased from as little as 1.09 °C [2 °F] to as much as 12.7 °C [22.9 °F] 
after vegetation was removed. 

The relative influence of shade on stream temperature is greatest for small streams and decreases 
as streams increase in width, depth, and velocity. For example, one would not expect riparian 
vegetation along the Columbia River to significantly influence the temperature of the mainstem 
river. In fact, most of Oregon's stream miles are made up of small streams. Stream size is taken 
into account in the analysis of stream temperatures in Oregon's TMDL process. 

12. Can shade cool a stream? 
No, not directly. Shade cannot cool a stream by physically transferring heat energy from water to 
the surrounding environment. Water temperatures decrease when heat energy is transferred from 
the water to the surrounding environment via evaporation (liquid becoming a gas), convection 
(mass movement of heat within a liquid or gas), and conduction (heat transfer by substances 
coming in direct contact with each other). Temperature indicates the direction heat energy will 
move; heat will move from the warmest to the coolest substance. Temperatures will also 
decrease when heat in the water is diluted by cool water inputs from ground water or 
precipitation. 

The major source of heat added to streams is from solar radiation (both direct and indirect). 
Shade blocks radiation from reaching the surface of the stream and decreases the amount of heat 
added to the water. With increasing amounts of heat blocked and not allowed to reach the 
water's surface, cooling via evaporation, convection, and conduction will be more effective. If 
shaded reaches are long enough, the amount of heat leaving the stream will be greater than the 
amount entering the stream, causing water temperatures to decrease. Therefore, shade from 
riparian vegetation or topography plays a key role in lowering stream temperatures. 
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13. Can the changes in temperature provided by shade really benefit salmonids? 
Yes. The amount of influence shade exerts on salmonid health varies in relation to the 
combination of features at play on a given day and in a given location. Most studies indicate that 
removing shade increases stream temperatures by several degrees over the course of 24 hours, 
and causes wider variation in stream temperatures. These small changes in temperature can affect 
salmonids, especially if the water temperatures are near the critical point for invertebrate 
production and/or fish health. 

14. In addition to providing shade, what else does riparian vegetation contribute to stream 
ecosystems? 

Vegetation provides a myriad of features germane to stream form and function in addition to 
providing shade. These features include, but are not limited to: 

• Roots that stabilize stream banks and protect the banks from erosion; 
• Potential sources oflarge and small wood for pool formation; 
• A source of detritus (decaying material) and terrestrial insects necessary for biological 

food chains; 
• Creation of instream and riparian habitat for fish and other aquatic organisms; 
• Encouragement of infiltration of precipitation into soil and groundwater; 
• Allows soils to act as a sponge storing water and releasing it later in the season, and 
• Encouragement of subsurface water flows and exchange of water in the stream with the 

area underneath the stream bed (called "hyporheic" exchange); 
• Riparian plants that take up nutrients from soil solutions, which is important for 

maintaining water quality; and · 
• Creation of temperature and humidity microclimates that slow stream heating. 

Riparian areas also provide many critical functions and habitat for wildlife communities and 
terrestrial ecosystems. 

15. Are air temperature and elevation more important than direct solar radiation in 
determining stream temperature? 

No. Solar radiation, both direct and indirect, is the principal energy source that causes stream 
heating. Air temperature and elevation are only two environmental factors affecting stream 
temperatures. Solar radiation directly affects air temperatures. Elevation influences the amount 
of solar radiation reaching the earth's surface and therefore, air temperatures. Summer air 
temperatures are often correlated with stream temperatures giving rise to the commonly held 
belief that air temperatures have a major and direct effect on the warming of streams. However, 
heat transfer from air to water is a slow process, and yields minimal heat input into the water 
compared with direct solar radiation. Air temperature influences the exchange of heat between 
water and air; heat will go from the warmer medium to the cooler medium. Oregon accounts for 
the effect of elevation when it models and evaluates stream temperatures in the TMDL process. 

16. Once a stream is placed on the 303(d) list, can it ever be removed? 
Yes. The 303( d) list is composed of all water quality limited waters that do not have a TMDL. 
The Clean Water Act, a federal law, directs states to create these lists. According to EPA, the 
federal agency that oversees the Clean Water Act, water bodies can be removed from the 303( d) 
list for three reasons: 

• A TMDL has been developed for those waters; 
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• New information concludes that the listing was inaccurate; or 
• A formal analysis proves that a designated use in a particular water body is inappropriate. 

In this case, the designated use is then changed. 
Generally, once EPA approves a TMDL document, streams in that watershed are no longer listed 
on the 303(d) list. However, streams and stream segments are considered to be water quality 
limited until they meet all criteria in the State's water quality standards (temperature being just 
one set of criteria). DEQ continues to track all water quality limited streams in its Integrated 
Report. 

17. How does DEQ treat streams that are naturally warmer than the criteria in the water 
temperature standards? 

When carrying out the Clean Water Act, a stream that was historically naturally warmer than the 
temperature criteria does not need to be restored to a temperature lower than the natural 
conditions. 

DEQ estimates natural conditions - or the range of temperatures before human influence - from 
current data, historical data, and stream temperature modeling. DEQ uses modeling because 
historical temperature data are often very scarce. The agency uses a model called Heat Source, 
and conducts its analysis when creating a TMDL for each basin. IfDEQ determines that a stream 
was naturally warmer than the temperature criteria, the agency no longer considers the stream to 
be in violation of the standards. The "natural thermal potential" determined by modeling 
becomes the goal for a water body found to be naturally warmer than the criteria. 

18. Is the Heat Source model used in Oregon's TMDL process scientifically sound? 
Yes. Heat Source, the model used in the TMDL process for developing watershed management 
plans for stream temperature, is a scientifically sound model and incorporates the major physical 
factors that determine stream temperature. Sensitivity analysis of the model has been conducted, 
and we have encouraged the State to continue to explore the sensitivity of the factors in the 
model. The process used by the state of Oregon to assess stream temperature and address the 
human activities that affect stream temperature is based on sound scientific principles and is 
comparable to the best models available. 

19. Have private landowners in Oregon been forced to take actions on private lands as a 
result of temperature standards and the TMDL process? 

IMST asked the Oregon Department of Agriculture (ODA) ifthe Heat Source model or TMDL 
process had been used to force any landowner to take an action on their land to protect or restore 
stream temperature. We were told that the agency knows of no circumstances when the State of 
Oregon required an agricultural landowner to take a mandatory action to protect or restore stream 
temperature. 

As acknowledged in the Oregon Administrative Rules (OAR 603-095-0440), riparian vegetation 
is known to play several roles that ultimately reduce stream heating (control of erosion that 
widens streams, moderation of solar heating, and infiltration of water into the soil profile), and 
state law requires that agricultural activities allow development of riparian vegetation to control 
water pollution. 
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Oregon Board of Forestry Workshop 
Oregon Department of Forestry - Salem Headquarters 

Administration Building #C - Tillamook Room 
2600 State Street 
Salem, Oregon 

Tuesday, September 7, 2004 

1-7p.m. 

1:00 Welcome and Purpose Steve Hobbs, Board of Forestry 

1:10 Historical Perspective -1970 to Present (20 min. presentation; 15 min. Q&A) 

Charlie Stone, Department of Forestry 
Bob Baumgartner, Department of Environmental Quality 

1:45 Legal and Administrative Framework (30 min. presentation; 30 min. Q&A) 

Statutes and Rules for Forest Practices and Water Quality - Background, 
Responsibilities, Decisions and Findings 

Ian Whitlock and Larry Knudsen, Department of Justice 

2:50 Short Break 

3:00 Science Foundation - Riparian Function and Temperature for Small Streams 
(Three presentations totaling 60 min; 50 min. Q&A and discussion) 

Watershed Processes - Vegetation, Stream Temperature, Flow and Solar Radiation 
Arne Skaugset, Oregon State University, Forest Engineering 

Biological and Geomorphic Processes - Patterns and Interactions with Aquatic Habitat 
Gordon Reeves, USDA Forest Service, Pacific Northwest Research Station 

Interrelationships and Limiting Factors 
Stan Gregory and Carl Yee, Independent Multidisciplinary Science Team 

4:50 Short Break 

5:00 Decision Ramifications - Parallel Bodies of Law, Difference Decision Contexts: 
How One Board's Decision Affects the Other's (5 min. launch, 55 min. discussion) 

Conversation with Department of Environmef!fal Quality, Department of Fish and 
Wildlife, Department of Forestry, Department of Justice and Oregon Watershed 
Enhancements Board staffs 

6:00 Stretch Break 

6:05 Was a Common Understanding Reached? Board of Forestry Discussion 

6:30 Board of Forestry Strategic Issues Board of Forestry Discussion 



FOREST PRACTICES AND WATER QUALITY WORKSHOP 

The purpose of this workshop is to provide the Board with an opportunity to 
interact with staffs from various state agencies concerned with water protection rules 
administered under the Forest Practices Act. Board responsibilities and those of other 
state boards and commissions, relative to water-related resources in forested 
environments, are complex and interrelated. Therefore, during this workshop the Board 
will develop a common understanding of: 

• The historical relationship between the Board of Forestry and the 
Oregon Environmental Quality Commission (and respective staff 
agencies) with respect to water quality protection. 

• The legal and administrative framework for adopting resource protection 
rules pursuant to the Forest Practices Act. 

• The geo-physical and biological science for riparian functions and 
stream temperature in and around the fish bearing - non-fish bearing 
stream interface. 

• The context and ramifications of respective policy decisions made by the 
Board of Forestry and the Environmental Quality Commission pursuant 
to each board's statutory responsibility. 

The format for the workshop is informal presentations by invited speakers with 
follow-up question and answer periods and discussion. The Board is free to direct the 
conversation to each other, invited speakers and staff of participating state agencies. 

During the final hour of the workshop, the Board may raise new issues of 
strategic importance for discussion by its members. 

Public testimony will not be taken at this workshop. 



Board of Forestry Workshop - Forest Practices and Water Quality 
Supporting Information Available on the Web 

(1) Oregon Forest Practices Act (ORS 527.610-0RS 527.992). Available on the web at: 
http://www.leg.state.or.us/ors/527 .html ?id=403010601 

(2) Oregon Department of Forestry Forest Practice Administrative Rules (OAR Division 600 - OAR 
Division 665) Available on the web at: 
http://arcweb.sos.state.or.us/rules/OARS 600/0AR 629/629 tofc.html?id=403010601 

(3) ODF/DEQ Sufficiency Analysis: A Statewide Evaluation ofFPA Effectiveness in Protecting 
Water Quality. Available on the web at: http://www.deg.state.or.us/wg/nonpoint/nonpoint.htm 

(4) Oregon Department of Forestry- Forest Practices Monitoring Reports. Available on the web at: 
http://www.odf. state. or. us/ divisions/protection/forest practices/fump/techreport.asp ?id=3060105 

• OFP A Water Protection Rules: Policy and Scientific Considerations. FP Technical Report 1 

• Cooperative Stream Temperature Monitoring Project Completion Report for 1994 - 1995 
(Small Type N Streams). FP Technical Report 2 
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HISTORICAL PERSPECTIVE - FOREST PRACTICES AND WATER QUALITY 

Charlie Stone - Oregon Department of Forestry 
Bob Baumgartner- Oregon Department of Environmental Quality 

Board of Forestry Workshop 
Forest Practices and Water Quality 

1971 -- For est Practices Act 

September 7, 2004 
Salem, Oregon 

• First in the nation-passed with industry support in 1971 Legislative session 
• Key Tenet- Notification of planned operations (not a permitting system) 
• Regulatory standards for reforestation, roads, harvest design, chemical application and slash disposal. 
• Water quality protection from roads, mixing and application of chemicals; provide for fish passage 
• Riparian protection component of harvest design (Class I streams - domestic, recreational or fish importance). 

"" Goal - provide shade, bank stability and water filtering functions 
""Leave hardwoods, shrubs and if necessary merchantable timber to provide 75% of original shade 
""No buffer widths set. If retention not feasible, re-establish forest cover along stream without delay 
""Understory vegetation retained or re-establish on small streams (Class II) influencing Class I stream water quality 

• Authorized criminal enforcement of violations 

1971 - 72 - Adoption of FP A Administrative Rules 

1972 -Amendments to Federal Water Pollution Control Act (also known as Clean Water Act - CWA) 

• Protect sensitive Beneficial Uses by developing Water Quality Standards 
• Classify water bodies that do not meet Water Quality Standards as 303(d) Water Quality Limited 
• Section 303(d) added to gain broad based state and industry support for CW A 
• Determine Total Maximum Daily Loads (TMDL) for listed Water Quality Limited water bodies 
• Implement TMDLs through NPDES Permits (point sources) and Water Quality Management Plans 
• FPA evaluation of water quality protection effectiveness under Section 208 initiated 

1972 -- Coastal Zone Management Act (CZMAl 
• Set stage for substantive 1990 amendments affecting forestry 

1973 - Land Use Planning (Senate Bill (SB) 100) 
• Adopts statewide land use planning goals including Goal 4 relating to maintaining the forestland base 
• Establishes urban growth boundary as a tenet to land use planning so as to protect farm and forestland from sprawl 

1973 - Federal Endangered Species Act 

1973-5 -- Updates and Revisions to the FPA 

• 1973 - Changes to stream channels (natural fish bearing) prohibited. 
• 1974 - Rules defining "waters of the state" required drainage systems to control runoff from timber harvest activity 
• 1975 - Water protection rules relating to surface mining (e.g. rock quarries) 

1978-lncrease FPA Emphasis on Water Protection. 

• 15 day prior notice requirement for all forest operations 
• General structure of riparian protection standards unchanged 
• Prior approval required for several practices, which potentially affect water quality (e.g., before merchantable tree 

removal along streams so as to ensure shade and water filtering functions and prior to developing stream crossings). 



HISTORICAL PERSPECTIVE - FOREST PRACTICES AND WATER QUALITY 

1979 - FP A Gets Best Management Practice (BMPl Certification 

• FPA water protection standards first approved Section 208 "Best Management Practices" certification under CW A 
• FPA revisions placing more emphasis on water quality protection key to BMP certification 
• Initiated annual DEQ/EPA field reviews of forest practices (discontinued in early 1980' s due to budget constraints) 

1979-84-Implementation of Land Use Planning 

• 1979 - HB 3008 squarely put forest practices jurisdiction exclusively with the Board of Forestry 
• 1979 - Basin specific temperature water quality standards developed by DEQ 
• 1983-84 - Several county water protection overlays challenged HB 3008. HB 3008 prevailed in 1987 Oregon 

Supreme Court ruling on Tillamook County vs. 1000 Friends of Oregon 
• FPA revisions emphasized road construction and harvesting rules in response to 1980-81 floods and landslides 
• 1983 Written plan provisions for specifying resource protection adopted related to detailed harvest and road 

engineering in high risk (for landslides) sites 

1985 - Federal Total Maximum Daily Load (TMDL) Regulations Issued 

• 40 Code of Federal Regulations (CFR) Part 130, section 130.7 
• Mandate that states, territories, and authorized tribes list impaired and threatened waters and develop TMDLs 

1986 - Northwest Environmental Defense Center (NEDC) Sues Enviromnental Protection Agency (EPA) over TMDLs 

• Lawsuit claimed EPA not forcing states to develop TMDLs for Water Quality Limited streams 
• EPA under court order to establish TMDLs ifthe State does not establish TMDLs 
• Consent decree signed in 1987 requires that all TMDLs would be developed for the state within five years 

1987 -Tualatin River Total Maximum Daily Load (TMDL) Allocation Initiated 

• Non-point source phosphorus, ammonia, and dissolved oxygen allocation to protect water quality 
• Board of Forestry would not accept load allocations for predominately forested subbasins without critical review 

::::::> Conunissions literature review 
~ Recommends Technical Specialists Panel to review various non-point sources and suitability of load models. 

• Early TMDLs highlight emerging tension over water quality protection jurisdiction on forestlands 
• Process ended 10 years later (1997) with Board of Forestry adoption ofnonpoint source (NPS) control plan 

"" Establishes FP A as best management practices in lieu of adopting load allocations 
"" Adds requirement for additional in-stream monitoring of phosphorus from forested subbasins 

1987 -- Significant Revisions to FPA Riparian Rules 

• Riparian management areas (RMA) explicitly recognized to be maintained on both sides of the stream due to their 
" ... concentration of public values, including timber, wildlife habitat, aquatic habitat, soil and water quality .... " 

• Comprehensive revisions to water protection rules for Class I Streams 
""75% of pre-harvest shade and 50% of pre-harvest tree canopy required to be left 
"" Snags posing no safety hazard and down wood within RMA to be left 
""RMA widths (25 to 100 foot RMAs) established based on average stream width (western Oregon) 
""Tree size, number, basal area (about 10-15% of current rules) set for conifer retention in RMAs (western Oregon) 

• Stream classification an unresolved issue as revisions stick with the Class I and Class II systems 

1987 -- Major Changes to Board and Further Statutory Changes to FPA (HB 3396) 

• Passage of House Bill (HB) 3396 
~Reorganizes Board of Forestry from 12 members to current 7 
~ Major revisions to FP A regarding: 

a State Agency Coordination in land use planning 
a Coordination with the Oregon Fish and Wildlife Commission 
a Site specific protection for: threatened and endangered species; sensitive bird nesting, roosting and watering 

sites; wetlands; and ecologically and scientifically significant biological sites. 
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HISTORJCAL PERSPECTIVE - FOREST PRACTICES AND WATER QUALITY 

=>Written plan requirement (and prior approval) for all operations within 100 feet of Class I streams (administrative 
rules for written plans adopted in 1988) 

=> Civil penalty provisions added to FPA 

1990 - Coastal Zone Act Reauthorization Amendments (CZARA) to Coastal Zone Management Act (CZMA) 

• New section, 6217 Protecting Coastal Waters requires that states with approved coastal zone management programs 
develop Coastal Nonpoint Pollution Control Programs (CNPCP) 

• Envisioned that nonpoint source programs developed under section 319 of the Clean Water Act (CW A) would be 
combined with existing coastal management programs 

• EPA and National Oceanic Atmospheric Administration (NOAA) developed management measures for different land 
uses; states need a combination of enforceable and non-enforceable measures 

• Multi-state working group with NOAAJEPA formed 
=> Oregon Department of Forestry (ODF) participated on forestry subgroup 

a Subgroup reviewed and discussed substantial revisions to management measures for forestry 
a End result was forestry needed additional management measures for water quality protection 
o ODF did not concur with the need for additional measures 

1991 - Reconciliation of Jurisdiction over Water Protection on Forestlands (SB 1125) 

• Senate Bill (SB) 1125 passed 

::::> Calls for review and revision of FPA water classification system and water protection rules 
=::- Stream classification to be based on beneficial uses 
::::>Maintains Board's exclusive authority over Forest Practices regulation including water protection 
=>Differentiates Board of Forestry and Environmental Quality Commission roles in water quality protection 

"The Board shall establish best management practices and other rules applying to forest practices as 
necessary to insure that to the maximum extent practicable nonpoint source discharges of pollutants resulting 
from forest operatlons on forestlands do not impair the achievement and maintenance of water quality 
standards established by the Environmental Quality Commission for the waters of the state (ORS 527. 765)" 

=> Sets up consultation requirements with the Environmental Quality Commission in adoption and review of BMPs 
to address nonpoint source discharges from forest operations. 

=> Sets up Environmental Quality Conunission written petition process for reviewing BMPs for nonpoint source 
discharges from forest operations (ORS 527.765) 

=> Sets up counter measure of Board of Forestry ability to request Environmental Quality Commission to review 
Water Quality Standards (ORS 468.105) 

=>Establishes "good faith" compliance with BMPs as not violating water quality standards (ORS 527.770) 
=>Calls for review and revision ofFPA water protection rules 
=>Adds provisions relating to wildlife leave trees, clearcut size, green-up and scenic highway corridors. 

• Board of Forestry adopts protection rules for significant wetlands 

1992 - Interim FPA Stream Protection Rules 

• RMAs of 3 times the stream width or 25 feet, whichever is greater 
• Retain all non-merchantable vegetation 
• Removal of merchantable trees from RMA consistent with riparian protection only with prior approval 

1992 - Oregon Department of Environmental Quality (DEQ) Initiates Triennial Standards Review 

• According to the CW A, States are to review their water quality standards at least once every 3 years 
• Used best scientific information available; completed in 1996 
• Numeric criteria set to protect the use of the water body 
• Standards are set for wide application, bµt with flexibility 
• Recognized unique local circumstances - when there is reliable evidence, a specific criteria supersedes the general 
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HISTORICAL PERSPECTIVE - FOREST PRACTICES AND WATER QUALITY 

1992 - Northwest Environmental Advocates CNEA) Sues DEQ over 303(d) 

• Lawsuit claims state 303(d) list of Water Quality Impaired Streams inadequate 

1993 -Agricultural Water Quality Management Plans ISB 1010) 

• Authorized ODA as lead agency to deal with agricultural non-point source pollution 
• Oregon Department of Agriculture (ODA) to develop and implement water quality management plans (WQMP) 
• 39 plan areas to address variable agricultural practices and water quality concerns in the state 
• Healthy Streams Partnership created 

1994 - Revised FPA Water Protection Rules 

• Meets statutory direction in SB 1125 
• Stream classification explicitly based on size and beneficial use (current classification) 
• Sets "Desired Future Condition" Goals for vegetation retention for streams 

=>Average conditions across landscape become similar to those in mature (i.e., 120 year old) stands 
=> Conifer basal area is the parameter and measure for achieving desired future condition 
::::> Non-fish bearing or use streams must have sufficient vegetation to support the functions and processes to 

downstream fish use, domestic water use and supplement wildlife habitat (functions and processes include 
maintenance of cool water temperature and other water quality parameters). 

~ Allows alternative and site specific prescriptions (i.e., active management) to achieve desired future conditions 
• Sets RMA widths, active and standard basal area retention targets based on stream size and beneficial use ( 6-10 

fold increases in basal area retention targets compared to 1987 rule standards) 

1995 - Oregon Coastal Salmon Restoration Initiative 

• Initiated by Governor John Kitzhaber in October 1995 
• Effort became known as the Oregon Plan for Salmon and Watersheds (also known as Oregon Plan) 
• Addressed coho Salmon on the Oregon Coast 
• Set of voluntary actions by state, local, tribal, private landowners, non-governmental organizations and individuals. 
• Draft plan for review in August 1996 
• Final Plan Documents in March 1997 

1995-6 - ORS 527.714 Analysis Added to FPA (Proceedings. Findings and Analysis Necessary for Adopting Rules) 

• Originally proposed in 1995 Legislative Session (SB 160) 
• First vetoed by Governor Kitzhaber because of non-related regulatory limit provision also in the original bill. 
• Revised in fall 199 5 and 1996 Special Sessions 
• Establishes types of rules (procedural, definitional and rules that set standards for forest practices) 
• For rules that set standards for forest practices 

~ Clear statement of the purpose of the rule 
~ Findings that the following statements of fact and standards are met 

o Monitoring or research evidence that documents degradation of resources likely under existing FP A standard 
a Biological status of a species the rule addresses has been documented using best available information 
o Proposed rule reflects scientific information and field evaluation relevant geographically to scope of rule 
a Restrictions on forest practices clearly benefit or prevent harm to the resource to be protected 
o The availability, effectiveness and feasibility of alternatives to the proposed rule, including non-regulatory 

alternatives were considered. 
a The proposed rule is the least burdensome to landowners in the aggregate 
a The resource benefits to be achieved by the rule are in proportion to the degree existing forest practices in the 

aggregate are contributing to the overall resource concern 
:::::::> Completion of an economic and fiscal impact statement that 

a Estimates potential change in timber harvest 
o Estimate of the overall statewide economic impact (change in output, employment and income) 
o Estimate of impact to forest products industry and county school and land trust revenues 
o Specific information derived by consultation with potentially affected landowners (case study impacts) 
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1996 - Northwest Environmental Advocates Sues EPA over TMDLs 

• Again, for lack of progress and failing to force states to develop TMDLs 
• Resulted in EP A/DEQ Memorandum of Agreement for TMDLs 
• The court motioned to consolidate this case with the 1986 NEDC case due to overlapping issues and parties. 
• Consent decree was signed in 2000 
• 1987 consent decree was modified to conform to the 2000 consent decree 

1996 -- DEQ Revision of 1967 Temperature Standard Submitted to EPA 

• Standard develop.ed based on findings from 1992-1996 triennial standards review (technical and policy analyses) 

1997 - 303(d) Water Quality Limited Stream List Updated 

• Covers the period 1994-6 [referred to as the 1994-96 303(d) List] 
• More water bodies listed to address the litigation against DEQ by Northwest Environmental Advocates 
• Based on November 1995 EPA "Guidance Document for listing waterbodies in the Region 10 Section 

303( d) Program" 
• Includes priorities and targets for developing TMDLs 

1997 -- State of Oregon and federal National Marine Fisheries Service (NMFS) Memorandum of Agreement (MOA) 

• State commitment to Oregon Coastal Salmon Restoration Initiative 
• State agreement to take additional actions to protect and restore coho Sahnon on the Oregon Coast 
• National Marine Fisheries Service determined Oregon Coast Evolutionary Significant Unit coho sahnon did not 

warrant listing under the federal Endangered Species Act. 
• MOA Committee established to review FPA effectiveness with respect to fish and water quality and later terminated 

upon subsequent NMFS listing decision (see Executive Order 99-01 adopted in early 1999) 

1997 - Oregon Plan adopted in Oregon Statute (SB 924, HB 3 700) 

• Endorsed and funded by State Legislature - Oregon Revised Statutes Chapters 7 (SB 924) and Chapter 8 (HB 3700) 
• Principal documents 

=>Oregon Coastal Salmon Restoration Initiative (March 1997) 
=>The Oregon Plan for Sahnon and Watersheds, Supplement I - Steelhead (January 1998) 

• Established Independent Multidisciplinary Science Team (!MST) (SB 924) 
• !MST is to develop a report regarding the role of forest practices and habitat in protecting and restoring salmonids 

1998 -ODF/DEQ Memorandum of Understanding 

• Further defines respective roles and responsibilities of the Environmental Quality Commission (EQC), the 
DEQ, the Oregon Board of Forestry and ODF 

• Initiated the DEQ/ODF Sufficiency Analysis by defming the process to determine whether forest practices contribute 
to identified water quality problems and if so, determine whether existing forest practices rules provide sufficient 
control to assure that water quality standards will be met so that waters can be removed from the 303( d) list. 

• Describes interagency coordination process for revising FPA rules (if rule revisions necessary) 
• Encourages the use of voluntary and incentive-based regulatory solutions to achieve and maintain water quality 

1998 - Oregon Coastal Coho Salmon Listed as Threatened under federal ESA 

• U.S District Court Orders NMFS to Reconsider non-listing of Oregon Coastal Coho Salmon (June 1998) 
=> NMFS cannot take into account anything in Oregon Plan and MOA that are not enforceable measures 
=> Court concluded MOA was speculative due to fact agreement could be terminated by either party 

• NMFS lists Oregon Coast Evolutionary Significant Unit coho sahnon as "threatened" under federal ESA 
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1999 - Federal EPA Conditional Approval of Temperature Standard 

• Disapproved in part the Oregon temperature, pH, bacteria and dissolved oxygen criteria in July 1999 
• EPA did not accept Oregon's standard of 68 degrees for the Lower Willamette River 
• Based on EPA consultations with NMFS and other technical reviews 
• EPA shifted focus to completing the Regional Temperature Criteria Guidance. 

1999-Governor Kitzhaber's Executive Order CEO #99-01) on the Oregon Plan 

• Central purpose ofMOA eliminated with listing of Oregon coastal coho salmon 
• Incorporates Healthy Stream Partnership (Senate Bill 1010) as part of the Oregon Plan 
• Expands scope of Oregon plan to protection and restoration of all salmonids 
• Maintains Oregon Plan objective to improve water quality 
• Recognizes the IMST role in providing oversight to ensure best use of scientific information as the basis for 

implementation and adaptive changes to the Oregon Plan 
• Recognizes monitoring as a key element to the Oregon Plan 
• Directs Oregon Board of Forestry to determine (with assistance of an advisory connnittee) to what extent changes in 

forest practices are needed to meet state water quality standards and to protect and restore salmonids 
• Calls of Continuation and Expansion of Existing Agency Efforts 

:::;. Hatchery and terminal fisheries management 
""State agency Memorandum of Understanding on fish passage 
""Governors Watershed Enhancement Board Watershed Improvement Grant Fund 
"" Interim Aquatic Habitat Restoration and Enhancement Guidelines 
""ODF and Oregon Department of Agriculture Memorandum ofUnderstanding(s) with DEQ 
:::::;. State agency coordinated monitoring program 
"" State agency incentive program funding to local, tribal and private efforts to Oregon Plan implementation 

• Recognizes other key agency efforts in implementing the Oregon Plan 
:::::;. U.S. Department of Agriculture Conservation Reserve Enhancement Program 
"" ODF Habitat Conservation Plan under Section 10 of the ESA for Clatsop and Tillamook State Forests 
""Senate Bill 1010 Agricultural Water Quality Management Area Plans 
""Instream flow restoration efforts of Oregon Department of Fish and Wildlife (ODFW) and Oregon Water 

Resources Department (OWRD) 
"" Environmental Quality Connnission and DEQ protection to priority areas through in-stream flow 

protection and antidegradation policy for water quality standards pursuant to federal Clean Water Act 
"" Division of State Lands Essential Salmonid Habitat rules 
""Oregon Department of Fish and Wildlife evaluation of effects of predators and Oregon Fish and Wildlife 

Commission adoption of fishery regulations not under jurisdiction of the Pacific Fishery Management Council 
"" Other agency efforts with respect to land use planning, law enforcement, public education and safety 
:::::;. State natural resource agency support of and technical assistance to watershed councils. 

• Executive Order directed state agencies to: 
"" Fully implement the Oregon Plan consistent with their authorities 
"" Work collaboratively with Joint Legislative Connnittee on Salmon and Stream Enhancement, !MST, watershed 

councils and other affected local entities and persons to develop biological and habitat goals and objectives to 
protect and restore salmonids on a basin or regional basis as soon as practicable 

:::::;. Work cooperatively with landowners, local entities and other persons 
""Minimize (to the maximum extent practicable) adverse effects on salmonids or their habitat 
::::> Adopt a conservation benefit to restore sustainable salmonid populations as the goal of their actions 
::::>Consider reorganization of state agency actions on a regional (i.e., watershed) scale 
::::> Continue to work with the federal government and meet state requirements for ESA listed species 
::::> Support efforts to evaluate watershed conditions 
::::> Develop strategic plans to provide for flood management, water quality improvement and salmonid restoration 
::::> Seek appropriate changes in regulations, policies, programs, measures and other areas of the Oregon Plan if 

infonnation shows that existing strategies within state control are not achieving Oregon Plan objectives. 
""Coordinate the use of geographic information system (GIS) data 
::::> Continue the development of standardized watershed assessment protocols including cumulative effects 
:::::>Continue the development of habitat restoration guides to evaluate and direct habitat restoration efforts 
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1999 - !MST Forestry Report 

• Technical report addressing adequacy of FPA rules and Oregon Plan measures in salmon.id recovery 
• Two recommendations for FPA that may require a modified policy framework 

"" Explicitly incorporate the objectives of the Oregon Plan and Executive Order 99-01 into the FPA 
"" Apply site-specific aspects and action-specific strategies in the FPA in the context of landscape management 

• Thirteen recommendations consistent with the existing forest policy framework including: 
"" Treat non-fish bearing streams the same as fish bearing streams 
"" Provide increased riparian protection for the 100-year flood plains and islands 
=> Increase the conifer basal area requirement and the number of trees requirement for RMAs, with increases in 

these requirements for medium and small streams 
"" Complete the study of the effectiveness of the FPA rules in providing large wood for the short and long term 
=> Develop policy that requires roads in critical areas constructed prior to current standards to be at current standards 
=> Provide enhanced certainty of protection for 41core areas" 
=> Four additional recommendations relating to road design, drainage and wet weather surfacing 
"" Two recommendations relating to high risk slopes for debris torrents and landslides 
"" Recommendation to modify culverts and other stream crossing structures to provide for juvenile fish passage 

• F Our reconnnendations for other agencies including 
o; ODF and ODFW develop a collaborative monitoring program to quantify ecosystem condition links to salmonids 
::::> ODFW complete "core area" designation for all wild salmonids 
::::> ODFW should consider consideration of forest, agriculture, urban and other land use practices on core areas 
"" The Oregon Forest Research Laboratory should develop road-stream crossing strategies that pass large wood 

2000 - Report of the Forest Practices Advisory Committee (FPAC) on Salmon and Watersheds 

• Determine to what extent changes in forest practices are needed to meet state water quality standards and to protect 
and restore salmonids per Governor Kitzhaber's 1999 Executive Oregon on the Oregon Plan 

• Addressed Fish Passage, Forest Roads, Landslides and Riparian Functions 
• Considered body of scientific information 

"" !MST report on role of forest practices and forest habitat in protecting 
""Oregon Department of Forestry forest practices monitoring efforts 
::::>Scientific information from National Marine Fisheries Service 
"" Other available scientific information 

• Board of Forestry to determine most effective means to achieve any necessary changes in forest practices: 
"" Regulatory changes 
"" Statutory changes 
::::::) Other programs including programs to create incentives 

• Twenty-four recommendations of either consensus or strong agreement 
""Fish passage (4) 
""Forest roads (10) 
"" Landslides ( 4) 
""Riparian Functions (4) 
""Landscapes (2) 

2000 - DEQ/EPA Memorandum of Agreement (MOA) on Nonpoint Sources 

• Result ofNEDC and NEA lawsuits regarding 303( d) list and TMDLs 
• Defined prioritization and schedule for developing and implementing TMDLs 
• Defined process for listing and delisting water quality impaired water bodies from 303( d) list 
• DEQ agreements with other agencies need to be consistent with DEQ/EPA MOA 

2001 - Northwest Enviromnental Advocates <NEA) Sues EPA over Temperature Standard 

• Alleged that EPA's approval of Oregon's temperature and dissolved oxygen standards was invalid 
· • NEA claims that: 

"" State needs antidegradation implementation plan 
::::> Intergravel dissolved oxygen criterion is not protective 
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HISTORJCAL PERSPECTIVE - FOREST PRACTICES AND WATER QUALITY 

=> Lack of information regarding where and when the temperature criteria apply is a fa ta! flaw 
=> NMFS's "no jeopardy" opinion is not supported by their record 
=> EPA shall either adopt criteria or approve revised State criteria by March 2, 2004 

2002 - ODF/DEO Sufficiency Analysis Report 
• Purpose is to meet statutory responsibility in ORS 527.765 to review best management practices 
• Analysis to determine: 

=> If forest practices contribute to identified water quality problems 
=> If so, determine whether existing FPA provide sufficient control to assure water quality standards will be met. 

• Not a direct test of effectiveness in meeting water quality standards with respect to measured achievement of standard 
=> Considered the multiple factors and fimctions of riparian areas by evaluating water quality standards primarily by 

evaluating effectiveness of forest practices with respect to FPA rule objectives 
=>Achieving FPA goals was the criteria used to determine achievement and maintenance of water quality standards 
=> Available data to direct cause-and-effect linkages between FPA and measured water quality conditions is limited 

• Twelve recommendations 
=> FP A RMA basal area retention standards should be revised 
~ Revise forest practices so desirable large wood are available to debris torrent delivery to fish-bearing streams 
=> Actively place large wood in streams where it will provide greatest benefit to salmonids 
=> Reduce the delivery of fine sediment to streams by installing cross drains on roads 
=> Develop specific standards for roads that will actively be used during the wet season 
=> Develop specific guidance to reduce road length and placement within critical locations affecting water quality 
=> Construct stream crossings to pass gravel and large wood downstream 
=> Develop specific guidance or prior approval for ground skidding in high-erosion hazard locations 
~ Manage locations most prone to landslides to minimize impacts to soil and water resources 
=> Provide for riparian functions along stream reaches above impassable stream crossings 
=> Identify, prioritize and restore existing culverts that do not properly pass juvenile fish 
=>Revise FPA stream classification for fish and non-fish bearing streams using physical habitat approach 

• Recommendations for Compliance and Effectiveness Monitoring 
=> Build understanding, acceptance and support for the monitoring strategy 
=>Use a random sample design to select all study sites. 
::::> Combine compliance and effectiveness monitoring efforts at single study sites 
=>Increase coordination with Oregon Plan monitoring efforts, especially DEQ and ODFW 
=> Address issues at a watershed scale 
=> Improve communication of status of monitoring projects, both internally and externally 

• Priorities for monitoring 
::::> Effectiveness of riparian prescriptions and functions to ensure achievement of water quality goals 
=>Forest road improvement at a landscape level 
=> Road compliance and effectiveness monitoring 
=>Watershed-scale effects relative to current practices along small non-fish bearing streams 

• Issues warranting future examination 
=> Blowdown withio RMAs (consistency of blow-down events with achieving matnre forest conditions 
=> Are FPA rules meeting water quality standard with respect to cold-water refugia 
=>Effects ofFPA rules along small non-fish bearing streams on downstream sediment regimes 

2002 - TMDL Administrative Rules - OAR Division 42 

• Prior to 2002 rule, DEQ operated under MOA with EPA. 
• Adopting rule provides more certainty to the TMDL process and strengthens the ability to meet TMDL schedule 
• Includes Water Quality Management Plan describing strategies to achieve the target TMDL allocations 

2002 - Hinkle Creek Paired Watershed Study and Research Demonstration Area 
• Funded through Oregon State University's Watershed Research Cooperative 
• Hosted by Roseburg Forest Products 
• Investigates the effect of contemporary forest practices on water quality/fish habitat and develops methods to assess 

indirect and cumulative effects of timber harvest in headwater basins on fish populations downstream 
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HISTORICAL PERSPECTIVE - FOREST PRACTICES AND WATER QUALITY 

2002 - Road, Landslide and Public Safety Rule Revisions to FP A 

• Rules on forest roads and harvesting based on recommendations of Forest Practices Advisory Committee 
• Rules addressed recommendations regarding roads and sediment in the ODF/DEQ sufficiency analysis 
• Landslide and public safety rules based on 1997 (SB 1211) and 1999 (SB 12) legislative committee recommendations 

2003 - Court Decision on 2001 Temperature Standard Lawsuit 

• Flexibility in use of BMPs does not meet legal requirements of a water quality standard 
• Standard is not protective of designated beneficial uses of salmonid spawning and rearing 
• Found that EPA should have required a more detailed anti-degradation policy in concert with other water quality 

criteria for salmonids (e.g., temperature) 
• Ordered EPA to rescind the Oregon standard and to prepare and publish a revised standard. 

2003 - North CoastTMDL Approval by EPA 

• Relates back to unresolved issues arising from 1990 Coastal Zone Act Reauthorization Amendments 
• EPA and NOAA raised concerns that the North Coast TMDL does not address additional forestry management 

measures for water quality in: 
=> Harvest in high risk, landslide prone areas 
=> Riparian protection 
=> Cumulative effects 

2003 - Legislative Amendments (HB 3264) Removes Prior Approval FPA Authority 

• Passed to clarify that the State Forester through the FPA is not responsible for ensuring federal ESA compliance 
• Affirmed original tenet that the FP A is not a "permitting" system 
• Eliminates all State Forester authority to require prior approvals and approval of written plans 
• Automatically voided prior approval requirements in administrative rules (OARs) 
• Preserved all substantive resource protection standards contained in the affected rules 

2003 Report of Eastside Riparian Functions Advisory Committee 

• Need - FPAC report developed recommendations for riparian functions primarily from a westside perspective 
• Purpose - Develop recommendations relating to forest practices and eastside riparian functions 
• Thirteen recommendations achieving consensus or strong agreement 

=> Change the "Desired Future Condition" for eastside RMAs to reflect diversity of riparian forest conditions 
=> Retain current FP A RMA widths for eastside streams 
=>Use two site classes for basal area retention in RMAs to reflect variability in site capability 
=> Allow active management within first 20 feet of RMA to address allow for thinning to address forest health 
=> Develop rule language and guidance for stratifying riparian protection standards by site productivity 
=> Develop guidance on desirable level of protection for eastern Oregon Channel Migration Zones 
=>Modify FPA rules for non-fish bearing streams 

o Expand understory vegetation retention requirements 20 feet 
o Reduce risk of sediment delivery from skid trails 
o Apply same recommendations for small fish bearing streams to medium and large non-fish bearing streams 
a Monitor non-fish bearing stream prescriptions 

=> Develop a monitoring strategy for wetlands 
=> Modify FPA rules to provide a broad range of incentives to improve fish habitat 
=> Develop recommendations to Statewide Riparian Management Policy Group regarding impacts of livestock and 

big game on forested eastside RMAs 
=> Designate at least one Riparian Specialist for each ODF District in eastern Oregon 
=> Continue FPA training and education for landowners, operators and the public 
~ Provide training to Forest Practices Foresters to ensure consistency with FPA compliance 
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HISTORJCAL PERSPECTIVE-FOREST PRACTICES AND WATER QUALITY 

2003-4 -- ODF Develops 18 Water Protection Rule Coucepts 

• Eighteen Water Protection Rule Concepts based on recommendations in: 
=> !MST Fores try Report 
=> Forest Practices Advisory Committee 
=> DEQ/ODF Sufficiency Analysis 
=> Eastside Riparian Functions Advisory Committee 

• Board of Forestry Directs ODF to develop draft rule language so as to better understand the rule concepts 
• Non-regulatory paths approved for: 

=> Rule Concept 2 - Fish bearing RMA standards for large and medium non-fish bearing streams 
=> Rule Concept 5 - Monitor, evaluate channel migration zones 
=> Rule Concept 9 - 60% Basal Area Cap (western Oregon) 
=>Rule Concept JO - No harvest within on-half of the RMA (western Oregon) 
=> Rule Concept 11 - Retain largest trees within the RMA (western Oregon) 

• Draft Rule language approved, ORS 527.714 analysis not necessary 
=> Rule Concept 18 - Monitoring of small non-fish bearing streams 

• Draft Rule language approved for ORS 527.714 analysis 
=> Rule Concept 3 -Riparian management areas above fish barriers (approved, pending revision) 
=> Rule Concept 4 - Wood from debris flows and landslides 
=> Rule Concept 7 - Large wood placement 
=> Rule Concept 8 - Increased basal area targets for medium and small fish bearing streams (western Oregon) 

• Deferred for further monitoring because insufficient information to deternrine problem with current rules 
=>Rule Concept 14 -Basal area targets (eastern Oregon) 
=>Rule Concept 15 --Active management within first 20 feet ofRMA (eastern Oregon) 
=>Rule Concept 16 - Small non-fish bearing stream protection (eastern Oregon) 

• Deferred for future discussion 
=>Rule Concept 13 -- Desired future condition (eastern Oregon) 

• Action pending 
=> Rule Concept 1 - Water Protection Rules policy statement 
=> Rnle Concept 2 - Small non-fish bearing stream protection (western Oregon) 

2004 - EPA Approves Revised Temperature Water Quality Standard 

• Revised standard: 
=> Includes DEQ initiated revisions to clarify the temperature criteria 
=> Incorporates 2003 EPA temperature criteria guidance 
=> Respond to the findings of the federal district court 
=> Streamlines DEQ administrative rules for Water Quality Standards 
=> Includes information regarding where & when the temperature criteria apply - use of maps 

2004 - !MST Temperature Report 

• The scientific basis for Oregon's temperature standard is credible and is consistent with scientific literature 
• The temperature model, Heat Source, used by the state is scientifically sound 
• Oregon's TMDL process is conducted at the basin scale, which is consistent with a landscape approach 
• Human activities can affect stream temperature by modifying: 

=> Channel morphology 
:::::;. Stream flow 
:::::;. Surface/subsurface water interactions 
:::::;. Riparian vegetation 

• Riparian vegetation has direct and indirect impacts on stream temperatures 

2004- EPA Conditional Approval ofCZMA Coastal Nonpoint Pollution Control Program 

• Oregon needs to develop and implement additional management measures to comply with CZARA 6217 
• EPA approval for forestry CNPCP management measures is pending current FPA Water Protection Rule revisions 
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U. S. E N V I R 0 N M E N TA l P R 0 T E CT I 0 N A G E N CY 

REGION X 

1200 SIXTH AVENUE 

SEATTLE, WASHINGTON 98101 

•mv 10 Mail Stop 446 
ATTN. OF: 

J. E. Shroeder, State Forester 
Office of State Forester 
2600 State Street 
Salem, Oregon 97310 

Dear Mr. Shroeder: 

After an extensive period of public involvement, review and negotiation, 
I am approving the State and Private Land Forest Practices element of 
Oregon's Water Quality Management Pl an (Wq>M). 

This is EPA's evaluation of the public reaction to the draft Regional 
Administrator's appraisal and proposal to approve with conditions that 
element of Oregon's WQMP. Formal review responses were received from the 
thirteen (13) listed sources. The issues discussed below were identified 
from the following respondents: 

1. Oregon Environmental Council (OEC) 
2. Oregon Student Public Interest Research Groups (OSPJRG) 
3. Western Forestry and Conservation Association (WFCA) 
4. Lane Council of Goverrrnents (L COG) 
5. John L. Frewing, Portland 
6. Norma N. McMillin, Otis 
7. State Department of Forestry (OSFD) 
8. Marguerite N. Watkins, Coos Bay 
9. State Conservationist, SCS, Portland 

10. Stephen M. Levy, Portland 
11. Oregon Forest Industries Council (OFIC) 
12. Weyerhaeuser Company 
13. Oregon Department of Environmental Quality (DEQ) 

Recommendations on EPA's proposed action range from giving "prompt and 
unconditional approval of the Oregon Forest Practices Act as meeting the 

·necessary control and best available technology of forest practices on 
state and private lands" (WFCA) to taking a position of total disapproval 
until such time as adequate protection and regulation of the State's 
water resources can be assured" (OEC). 

During the months since we received your comments, EPA and Oregon's· 
Department of Environmental Quality (OEQ) have been reconciling two of 
the issues in the original appraisal. Agreement has now been reached and 
the following discussion explains the basis for the Region al 
Administrator's approval action. 
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1. Oregon's forest practice rules are not BW's and cannot be 
approved -- too non-s ecific· not clearly enforceable; 
alternatives have not been rationa y examined. OE , 
OSP IRG, UXJG, N. N. Mc:Mil lin, J. Frewing, M. N. Watkins, S. 
M. Levy): 

The State has the authority and is required to establish and 
revise the technical/administrative BM' solutions to resolve 
identified NPS pollution problems and meet 1983 water quality 
goals. The State went through a technical, administrative, 
and regulatory evaluation on the adequacy of forest practice 
rules for accomplishing water pollution control objectives. 
The determination was made and certified by both DEQ and the 
Governor that the submitted rules and administrative program 
are generally adequate to protect water quality. 1 EPA accepts 
this initial water quality management position. the State 
remains responsible for remedying any weaknesses demonstrated 
in plan implementation that may inhibit achievement of pollu
tion control objectives. 

Information supplied to EPA subsequent to preparation of its 
appraisal shows that the State Forest Practices Board adopted 
additional rule changes in December 1977, and September 1978. 
These re vi si ans now total about 8 for the control of pesti
cides and 43 for other forestry operati ans. The overall 
thrust portends improvements for water quality management. 

The determination of whether the State's forest practice 
rules and their application qualify as "Best Management 
Practices" must, in the final analysis, be based on their 
effectiveness in "preventing or reducing the iJllount of pol
lution generated by nonpoint sources to a level compatible 
with water quality goals." This requires on-the-ground 
assessment of the administration of prescribed controls and 
their adequacy in resolving real problem situations. After 
review, EPA concluded Oregon's 208 plan for forest oractices 
on State and private land was deficient in an on-land and 
instream evaluation. EPA has had considerable dialogue with 
DEQ over the past several months attempting to resolve this 
monitoring and evaluation issue. Recently, additional 
information was sent to EPA by [IQ establishing an annual 
evaluation process. This process involves formation of an 
i nteragency technical work group whose charge will be to 
evaluate the effectiveness of forest practices rules and 
their application as BM''s. The information will be 
developed from on-site observations of operations and will 
be used to make adjustments in BM''s, water quality stand
ards, or the water quality management plan. In addition, 
this information can be coordinated with monitoring 
act i vi ti es of at her age nci es. 
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With DEQ and the State of Oregon adopting this on-the-ground 
evaluation process, EPA feels the State has moved in the 
right di recti oo and approves it as an acceptable procedure. 

2. The OSFD administrative rocedures for review and u date are 
adegu ate. DE Q 

EPA received new inf-onnation that indicated significant 
followup by the Board of Forestry in response to suggestions 
during the review process. As stated above, a total of 8 
changes pertaining to use of pesticides and 43 changes for 
other forestry operations were incorporated into the Forest 
Practice Rules in December 1977 and September 1978. This 
infonnation resulted in removal of the administrative condi
tion proposed in the original appraisal. 

3. The Oregon State Department of Forestry cannot be designated 
as a management agency -- the agency does not have adequate 
enforcement authority to achieve the Clean Water Act's 
goals; membership of the Forest Practices Board and Regional 
Forest Practices Committees are not properly balanced; the 
EPA cannot make approval of a plan contingent upon the mem
bership of a rule-making body such as the Oregon Board of 
Forestry. (DEC, N. N. McMillin, M. N. Watkins, S. M. Levy, 
OFIC, Weyerhaeuser Canpany). 

The Oregon Forest Practice Act is a regulatory program with 
sufficient authority to comply with S208 requirements. Vio
lation of~ rule which is pranulgated under the Act is 
punishable upon conviction as a misdemeanor (ORS 527.990). 
Each day of violation of an order issued by the State Forest 
Practices Board is deemed to be a separate offense. 

The Forest Practices Board is legislatively enpowered" ... to 
promulgate and enforce regional rules .•. designed to assure 
the continuous growing and harvesting of forest tree species 
and to protect the soi 1 , air and water resources, incl ucli ng 
but not limited to streams, lakes and estuaries ... " (ORS 
527.630). Membership of the Forest Practices Board and the 
Regional Forest Practices Co1T111ittees also is legislatively 
defined. Any modification of memberships or redefinition of 
their roles and responsibilities has to be through and b.v 
the State legislature, again a political action that must be 
pranulgated within the State. If subsequent events convince 
the EPA the Board is not cbing a satisfactory job, approval 
of the WQMP can be withdrawn based upon the perfonnance 
record. 
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4. EPA' s proposed conditional approval is not in accordance 
with the law -- reliance is placed "on the specifications of 
a recess" and the "Brown re ort" rather than rovidin "the 
specific revisions necessary." 0 C, OSP RG, LCOG 

This presLJTies that (1) water quality requirements and neces
sary plan revisions are precisely known, (2) EPA has the 
infonnation to design universal and reasonable technical or 
legal specificity for all geographic, climatological, and 
operational conditions, and (3) EPA should asslfTle the State's 
responsibilities for determining and prescribing \\Orkable 
control program details. EPA's role is to secure from the 
State a total 208 water quality management pl an for forest 
practices, i.e., a process which describes an intergovernmen
tal arrangement for making water quality management decisions 
leading to 1983 goals. A monitoring and evaluation activity 
that will provide a qualitative and quantitative basis for 
knowing what effects initially established BW' s are having 
on the resolution of i dent ifi ed water quality problems and 
for making necessary changes is an essential part of this 
process. While EPA does not have statutory authority to di
rectly promulgate BW's for State silvicultural activities, 
it does have considerable flexibility to exercise discretion 
in requesting specific revisions to a 5208 plan. 

5. The public participation process was inadequate in the 
assessment and formulation of nonpoint source control 
measures and therefore cannot be approved -- little or no 
rationale was provided by forestry rule making entities to 
explain reasoninq for rejecting or accepting public su0ges
tions; public comment apparently not utilized in decision 
making based on the low percentage of responsive rule 
changes. (OEC, OSPIRG, LCOG, N. N. McMillin, J. Frewing, M. 
N. Watkins) 

The basic problem appears to center on Board and Committee 
responsiveness to environmental concerns rather than on the 
opportunities provided for public input. As evidenced in 
our initial appraisal, there is reason to believe the 208 
planning process has improved public involvement, particu-
1 arly in the procedural area. The public must continue to 
document and press their water quality concerns to assure 
that this initial start becomes effective. The OSDF and DEQ 
must continue to develop their ca pa bi l i ty to communicate, 
provide meaningful infonnation, and be responsive to public 
water quality needs and priorities. The public participation 
process, along with the monitoring and evaluation issue, was 
the other area in which EPA had expressed some concerns and 
i ndi cat ed a defi ci ency. Th at defi ci ency centered on the 
documentation and adoption of a process as oppbsed to the 
public not participating in the planning and management 
process. 
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In early February, OCQ submitted to EPA information that 
satisfies our concerns. DEQ finalized the Public Participa
tion Task Force Report and OSFD is acting on most of the 
recommendations of that report. They have (1) requested a 
citizen participation coordinator position for 1979-81; (2) 

. prepared a citizen par ti ci pati on guide; ( 3) announced a 
method for obtaining input and concerns fran citizens on 
proposed actions (this policy was announced in the January 
1979 issue of Forest Log);· and (4) have developed a compu
terized mailing system which should improve the public 
awareness and input to all issues of concern to particular 
citizens. The OSFD is in the process of drafting a direc
tive for its department staff as well as planning training 
for that staff. These addition al efforts sh:> ul d strengthen 
their program and alleviates EPA' s original ~oncern. 

: 
6. EPA has not made the r uired findi of consistency with 

the water ualit lans of conti uous states' ursuant 
DEC 

An ongoing inter-state coordination activity has been an 
important part of the overall planning process to minimize 
inconsistencies and facilitate the devel opnent of effective 
and workable stateWQW's for forest practices. This has 
included providing guidance in an EPA policy papen entitled 
"Sil vi cultural Non point Source Pollution Control Expecta
tions and Requirements", inter-state coordination meetings, 
and circulation of plan developnent outputs - a process 
which has not surfaced any serious inter-state conflicts. 
However, since Oregon's is the first pl an submitted, no 
final meaningful determination of consistency can be made. 

7. "Request you not certify Oregon forest rules as BW 's. 
Oregon Forestry Board bias shows in consideration of alterna
tives. EPA EIA doesn't evaluate result of usino Ore on 
rules. Request EIS." J. Frewing 

The EPA action which is the subject of the Envirormental 
Apraisal is approval of a portion of Oregon's Statewide 208 
progr1J11 dealing with silvicultural nonpoint source water 
pollution for State and private lands. We feel that Oregon's 
Statewide 208 program dealing with silvicultural nonpoint 
source water pollution for state and private lands fulfills 
the intent of NEPA and the Clean Water Act and applicable 
regulations. 

The intent of the 208 program is to pro vi de means for on
going improvement of water quality. Recent improvements in 
the Oregon Forest Practice Rules indicate that significant 
achievement of this objective is taking place. We therefore 
find that preparation of an EPA EIS is not necessary. 
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Conclusion 

EPA's review findings and recent followup with DEQ are judged to be 
consistent with prescribed authorities and responsibilities. We have 
arrived at the basic con cl usi on to approve the forest practices 
el anent of t.he Oregon Water Quality Managenent Pl an. 

I have enclosed a copy of my letter to the Governor of Oregon indi~ 
eating approval. Thank you for your interest and response to this 
important i ue affecting Oregon's water quality management. 

on al d P. Dubois 
egi on al Administrator 

Enclosure 
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REGION X 

1200 SIXTH AVENUE 

SEATTLE, WASHINGTON 98101 

REPLY TO M/S 446 
ATTN OF: 

MAR 9 1979 
Honorable Victor Atiyeh 
Office of the Governor 
State Capitol 
Salem, OR 97310 

Dear Governor Atiyeh: 

I have completed my review of the-Oregon Water Quality Management 
Plan (WQMP) for state and private forest lands which was transmitted 
with Oregon's letter of certification in May 1978. 

The months that have passed since your original submission have been 
used to afford full public involvement in my decision and fo reconcile 
some substantive i:ssues with the Department of Environmental Quality 
( DEQ). 

Having fully resolved those issues, I am pleased to approve the forestry 
element of the Oregon Plan. DEQ and.the Oregon State Department of 
Forestry deserve recognition for establishing an interagency program for 
protecting water quality and improving forestry practices. I am convinced 
your plan is an excellent step forward in the difficult task of controlling 
silvicultural sources of water pollution. 

In accord with our routine procedures, I expect to hold the first mid-year 
implementation review on this program with DEQ in the spring of 1980. At 
that time, we can bring in the Federal agencies and assess the progress 
of coordinated implementation of the WQMP for silvicultural activities. 

Oregon is establishing a sound overall program for achieving water quality 
goals on state and private lands and we commend you for this effort. 
In addition, with DSDF taking the lead in communicating and coordinating 
with Federal land management agencies to assure similar BMP standards, I 

h level of water quality protection will be achieved on all 
s in your state. 

ald P. Dubois 
Regional Administrator 
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SUMMARY 

Important questions remain to be answered about each category of forest 
practice. Those in the areas of soil, timber harvesting, and road construc
tion are most pressing because of the level of activity and relative lack of 
knowledge in these areas. For each category, research must be directed 
toward development of method and procedures that are applicable in the field 
by field personnel and that will help them make better decisions about the 
management of our forest and aquatic resources. 
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VI. SUMMARY AND RECOMMENDATIONS 

This detailed review of Oregon's Forest Practice Rules has shown that 
these rules, and their implementation by those working with them, have been 
moderately effective in helping to achieve the water quality goals of Oregon" 
and PL 92-500. That is, the rules are recognized as being beneficial in 
meeting water quality objectives but additional improvements in the rules 
or their administration are necessary. These rules do, however, qualify as 
"best management practices." The rules are a practicable means of preventing 
or reducing the amount of silvicultural, nonpoint source pollution to a level 
compatible with the ~1ater quality goals of PL 92-500. They are consistent 
in every case with the finding of scientific studies. 

Improvements necessary to raise the level of achievement for meeting 
water quality goals from "moderately effective" to "very effective" are 
primarily administrative and deal with the implementation of the rules on 
the ground rather than with the rules themselves. Three major categories 
of operational improvements were identified: training, supervision, and 
enforcement. 

A field review of a road construction operation and two tractor harvest
ing operations provided illustration of the need for these operational 
improvements and emphasized the importance of soil in determining the impact 
of forest practices on water quality. 

Better information is required to help forest practice officers and 
timber operators make better decisions in the field. Better fundamental 
knowledge about forest soil, forest streams, and aquatic organisms is required 
in order to predict the impact of management on water quality and water use. 
Better information about alternative harvesting and road construction methods 
methods is necessary to help field personnel match the proper method to the 
conditions encountered in the field. 

Based on our review of published scientific studies, the Forest Practice 
Act Rules, the information gathered from those implementing and enforcing 
them in "the field, visits to operations in the field, and our own professional 
experience with the rules, we recommend to the State Forester that: 

Revision of the Rules 

1. No major structural modification of the rules be made at this 
time. The rules are consistent with the present level of 
knowledge reported in the scientific literature and include 
the presently recognized "best management practices." 
Detailed suggestions for minor revision of specific rules 
or their administration are included in the text and 
Appendix D for consideration by regional rules committees. 

2. Regional rules committees pay particular attention to the 
specificity of the rules and periodically review the rules 
to insure that wording is as specific as appropriate. 
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Administration of the Rules 

1. The State Forester take immediate steps to improve the 
level of training of forest practice officers. Training 
in soils, stream protection, road location and design, 
and harvesting systems is particularly important. 

2. The State Forester encourage development of educational 
programs for training timber operators in stream protection 
methods. recognition of potential landslide and erosion 
problems, and forest practice rules requirements. 

3. The State Forester continue development of guidelines to 
provide field supplements for the Forest Practices Act 
Rules, similar to the stream clearance guidelines. 

4. The turnover rate among forest practice officers (particularly 
those with col l,~ge training) be reduced by whatever means 
deemed appropr~ate, in order to promote and encourage 
stability and Duild field experience. 

5. The percentag<~ of college-trained forest practice officers 
be increased to raise the level of technical expertise in 
the field. Minimum qualifications should be established 
for forest practice officers to insure a specified level 
of expertise and field experience when hiring college 
graduates or promoting those from within the organization. 

6. The number of inspections be increased, particularly 
preoperation inspections on high priority operations. 
Road maintenance inspection should also be increased. 

7. The system for identifying high priority areas by 
improved be requiring submission of a very brief 
operations plan. 

8. Forest practice officers be provided with sufficient 
time to inspect high priority operations by specifying 
a minimum review period between notification and 
initiation of the operation. 

9. Verbal notification of the operations starting date 
be required on all operations if other than that 
specified on the notification. 

10. Technical support be provided for forest practice 
officers especially in soils, hydrology, and forest 
engineering. 
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11. The State Forester continue to emphasize the preventative 
goals of the Forest Practices Act by strengthening the 
"advisory" status of reco111Tiendations made by forest practice 
officers to timber operators as their training and technical 
support improves. 

12. Uniformity of interpretation of the rules among forest 
practice officers be improved. 

13. The State Forester continue the strong liason and 
cooperative working relationships with the Department 
of Fish and Wildlife and other agencies involved in 
forest operations. 

14. Liason with district attorneys be improved at the local 
level. Help them and the courts better understand the 
forest practice rules and their implementation in the 
field. · 

Research 

We recommend that the State Forester actively encourage applied research 
to provide better alternatives and better site-specific prescriptions for 
forest practice officers and timber operators. Research on timber harvesting 
methods applicable to steep terrain and fragile soil, on road construction 
methods in steep terrain, and on stream protection are most important. 
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OREGON DEPARTMENT OF FORESTRY 
OREGON'S FORESTRYNPS CONTROL STRATEGY 

Tualatin River Basin Policy Advisory Committee 
October 9, 1997 

FINDINGS AND CONCLUSIONS 

1. Tualatin basin forest streams contain naturally-occurring phosphorus loadings determined by 
Department of Forestry monitoring to result from the geological parent material through which 
groundwater moves into the streams and by normal organic matter accumulations such as leaf fall. 

2. Monitoring indicates phosphorus loadings in forested stream reaches in the Tualatin River 
basin are independent of the amount of the stream watershed that has been harvested using 
current forestry BMPs. 

3. Forest fertilization uses nitrogen fertilizers, not phosphorus compounds that could contribute 
to the Tualatin River's phosphorus load. 

4. Slash burning is a limited potential source of nutrient release in the Tualatin River basin 
because: 1) it is done primarily by burning piled slash away from watercourses; 2) burning is 
limited by air quality conditions; and 3) BMPs control its effects on retained vegetation. 

5. Fore st Management in the Tualatin River basin is successfully applying effective BMPs that 
prevent man-caused phosphorus pollution of the watershed's streams by limiting erosion of 
phosphorus-bearing soils into streams. 

RECOMMENDATIONS: 

A. Tualatin River basin NPS control strategy should rely upon the Forest Practices Program as 
the NPS control plan for forest management in the basin. The Department of Forestry has 
completed all the sequential steps for determining effectiveness of forest BMPs in its NPS plan. 
The Department will continue appropriate monitoring and will administer BMP implementation by 
forest operators along with responding to complaint investigations and continuing interagency 
coordination. · 

B. DMAs should report any turbid water conditions observed or suspected of being associated 
with commercial forest management to the Department of Forestry local office in Forest Grove 
for investigation and appropriate action. 
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C. In-stream monitoring in the forested reaches of the basin has sufficiently demonstrated the 
sources and levels of phosphorus loadings. This information can be used to coordinate forestry 
NPS control practices with other land uses. The Department of Forestry has now shifted its 
monitoring resources appropriately to other areas and other parameters. 

D. Include the Department ofForestry in the Tualatin River Partnership for Clean Water planning 
and NPS control strategies. 

E. Appropriate basin DMAs should plan for means of controlling erosion and other forms of 
water pollution caused by such forest land uses as residential roads, septic tanks, and off-road 
recreation effects because these are outside the authority of the Forest Practices Act. 

F. The TMDL for the Tualatin River should be modified to be consistent with the river's historic 
condition. The TMDL-setting process should recognize that the low gradient of the valley floor 
reaches, combined with the low rainfall period in the Northwest's climate, constitutes a natural 
condition resulting in the river's failing to meet generalized pH and dissolved oxygen water 
quality standards. Consistent with the EQC' s rules, these naturally-occurring conditions should 
dictate the standard for the Tualatin River. 
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FOREST MANAGEMENT OPTIONS TO CONTROL EXCESS NUTRIENTS 
FOR THE TUALATIN RIVER OREGON 

David Degenhardt, Oregon Department of Forestry 
George Ice, NCASI 

I INTRODUCTION 

The Tualatin River in Oregon has been identified as water quality limited under 
section 303(d) of the Clean Water Act. Beginning in 1987, this 712 mi2 watershed was the 
site of the first Total Maximum Daily Load (TMDL) allocation setting in Oregon. The focus 
of the TMDL has been on controlling phosphorus. Phosphorus limits are designed to reduce 
nuisance algae blooms, maintain dissolved oxygen concentrations, and avoid pH problems. 

As one of many land uses in the basin, forest management practices were evaluated as 
part of the TMDL process. Figure 1 shows the watershed and forested areas of the basin. 
The forestry community felt special concerns about being involved in this process. Just 
under half the watershed area is forested, but nutrients are seldom raised as a water quality 
problem in forest stream reaches. Forest operations were already regulated more strictly, 
under the Oregon Forest Practices Act, than any other nonpoint source (NPS) to protect 
water quality. Research showed little or no phosphorus response to even intensive forest 
management. Phosphorus concentrations for the predominantly forested tributaries are the 
lowest in the watershed. Finally, natural inputs such as groundwater and needle and leaf fall 
were expected to contribute most to phosphorus loads. 

As a result of these concerns the Board of Forestry resisted blanket acceptance of load 
allocations for predominantly forested subbasins without a critical review. Instead, they 
recommended that a Technical Specialists Panel assess the role of various sources in the 
basin and the suitability of proposed load modeling and regulatory methods. The Forestry 
Department also commissioned a literature review (1) of research on phosphorus in forest 
streams. The Board eventually adopted a nonpoint source (NPS) control plan, primarily 
based upon its Forest Practice rules/best management practices (BMPs) with additional in
stream monitoring. This plan contained sequential steps to ensure the effectiveness and 
implementation of sediment-controlling forest practice rules. It also committed the Oregon 
Department of Forestry to monitor water quality in forested tributaries for total phosphorus 
concentrations and related parameters. 

Other agencies, including United Sewage Agency (USA), Oregon Department of 
Environmental Quality (DEQ), Oregon Department of Agriculture (ODA), the United States 
Geological Survey (USGS), Portland State University (PSU), and the Oregon Graduate 
Institute (OGI), established monitoring and research programs in the basin. Interagency 
coordination of phosphorus control measures, from BMPs to public awareness projects, has 
been critical to achieving progress on this complex NPS problem. 
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This paper summarizes: 

• The role of forest management in stream phosphorus chemistry. 

• The conditions that cause the Tualatin River to be susceptible to water quality 
problems. 

• Oregon's forestry NPS control strategy and BMPs. 

• The results of monitoring in the basin dealing with forest management 
activities. 

II PHOSPHORUS CHEMISTRY 

Phosphorus (P) occurs in several forms in water (See Figure 2). These include 
dissolved and suspended phosphorus as: 

• orthophosphate (IlzP04-, HP04-2, P04-3) 
• polyphosphates 
• organic phosphorus 
• reactive phosphorus 
• total phosphorus 

Dissolved and particulate forms are separated by filtering (0 .45 µm filter) 
(4). Phosphorus that responds to colorimetric tests without preliminary hydrolysis or 
oxidation is considered reactive phosphorus and is mostly orthophosphate. The portion of the 
sample that requires preliminary hydrolysis to respond to colorimetric tests is termed acid
hydrolyzable phosphorus. It is mostly condensed or polyphosphates. The sample portion 
requiring preliminary hydrolysis and oxidation to release orthophosphate produces what is 
termed organically-bound phosphorus (2). 

Soluble, reactive phosphorus or orthophosphate is considered to be the only 
biologically available form of phosphorus (3). Phosphorus strongly associates with soil 
particles and is a part of organic material. Suspended phosphorus can represent as much as 
95 percent of the phosphorus load in streams (2). But, for forested watersheds, Salminen 
and Beschta found that soluble orthophosphate represented an average of 40 percent of the 
total phosphorus (1). During critical summer months the orthophosphate from forested 
watersheds may represent 60 percent of total phosphorus. 

McCutcheon et al. concluded that: "The origin of phosphorus in streams is the 
mineralization of phosphates from the soil and rocks, or drainage containing fertilizer or 
other industrial products." (3) Nitrogen and phosphorus are generally considered the critical 
nutrients for aquatic primary production. An NIP ratio of 5 to 10 (by weight) is considered 
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to be optimum for plant growth. Where phosphorus is growth-limiting, additions can 
stimulate growth of photosynthetic aquatic organism. Phosphorus is considered to be limiting 
when concentrations are between 5 and 50 µg/L-P (1). 

Phosphorus dynamics in streams can be complex and involve both chemical and 
biological processes. Organic matter breakdown, by bacteria or fungi can transform organic 
phosphorus to orthophosphate or condensed phosphorus. Algae can utilize orthophosphates, 
transforming them to particulate organic phosphorus (suspended or deposited). Phosphorus 
sorbed on the streambed or particles in suspension will adjust to the relative concentration in 
solution in the water column. At high pH, phosphates can precipitate. At low pH, 
phosphate moves back into solution. Aluminum and ferric iron concentrations can influence 
phosphorus. Figure 3 summarizes the phosphorus cycle for streams. 

III SOURCES OF PHOSPHORUS FROM FORESTS 

Phosphorus sources to the watershed come from dry deposition (dust), wet deposition 
(rain, snow, etc.), and geologic weathering. Dry and wet deposition show large variations 
between watersheds, years, and seasons. Research from the H.J. Andrews Experimental 
Forest suggests that maybe half the amount of phosphorus exported in streams is input as dry 
and wet deposition. About two-thirds of this atmospheric deposition occurred from 
precipitation. 

Geology is a key factor in phosphorus loads from forests. Forest watersheds with 
more easily weathered rock (i.e., sedimentary or volcanic tuff and breccia) have higher in
stream phosphorus concentrations than watersheds with resistant rock (hard, intrusive 
igneous). This shows up clearly in the Tualatin River watershed as described below. 
Drainage density, often associated with geology, may also influence phosphorus 
concentrations. 

Seasonal and stormflow changes in phosphorus concentrations differ between streams. 
In some streams dissolved phosphorus concentrations increase with discharge. The opposite 
is observed for other streams. One explanation for this difference is the relative richness of 
dissolved phosphorus sources between near-surface and deep seepage sources. Streams that 
have increases in dissolved phosphorus concentration with increasing discharge have 
relatively richer near-surface dissolved phosphorus concentration reservoirs. Streams that 
have decreases in dissolved phosphorus concentration with increasing discharge have 
relatively richer deep seepage sources. 

The response of suspended and total phosphorus concentrations to increased discharge 
is varied. Increases in suspended sediment concentration are correlated to increased total 
phosphorus concentration. 
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IV RESEARCH ON CHANGES IN PHOSPHORUS LOADS TO STREAMS 
ASSOCIATED WITH FOREST MANAGEMENT ACTIVITIES 

Forest Best Management Practices (BMPs) have been developed from three types of 
water quality information. These include: 

• Process-based studies which investigate the basic hydrologic, chemical, and 
biological processes affecting water quality (i.e., the Brown equation for 
predicting stream temperature increases). 

• Regional inventories and surveys which catalog widespread, generally visible 
processes (i.e., landslide inventories). 

• Watershed studies which measure response to management using either a 
control watershed or upstream/downstream monitoring (e.g., Alsea Watershed 
Study). 

There is little if any process-based research or inventory data on phosphorus 
specifically designed to address forest management impacts. Broad regional surveys (5) 
showed that the more of a watershed in forest (rather than urban or agriculture), the lower 
the phosphorus concentrations (See Figure 4). 

Oregon has benefited from numerous small watershed studies. The Catalog of 
Watershed Demonstration Projects in Western States and Provinces lists over 40 watershed 
studies in Oregon dealing with forest or range management (1,6). While many of these 
watershed studies found that nitrogen concentrations in streams could be increased for a short 
time following disturbance, phosphorus concentrations generally were not measured or had 
modest if any response to management. For example: 

• Alsea Watershed Study: Nitrate nitrogen increased for Needle Branch which 
was clearcut to the stream and intensively burned. No significant changes 
occurred in orthophosphate concentrations. Suspended phosphorus was not 
measured. 

• Middle Santiam: Between 1971 to 1978, intensive harvesting in a 20,000 ha 
block of the Middle Santiam was monitored using upstream/downstream 
sampling. No significant difference was observed in mean summer 
phosphorus concentration between the intensively managed lower watershed 
and lightly managed upper watershed. Increases in phosphorus for both upper 
and lower sections were related to landslides. 

• H.J. Andrews: The concentration of orthophosphorus was not apparently 
increased following logging but did increase following slash burning (pre
logging phosphorus concentrations not available). Following logging, 
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orthophosphate concentrations for the logged and control watersheds were 24 
and 26 µ,g/L. After burning, the concentrations were 39 and 16 µ,g/L. 

• Bull Run Watershed: No change in total dissolved phosphorus was detected 
for two watersheds, one that was 25 percent clearcut and the other 25 percent 
clearcut and broadcast burned. Monitoring in disturbed and undisturbed 
subbasins of the Bull Run Watershed showed no difference in phosphorus 
concentrations. 

Based on these and other studies, the following general patterns appear. 

• Fire: Wildfires and severe slash burns have been shown capable of increasing 
total phosphorus concentrations in streams. The pattern of response indicates 
that moderate fires, kept away from the riparian zone cause little or no 
increase of in-stream phosphorus concentrations although they may cause 
increases in on-site soil water concentrations. Erosion prevention practices 
were not described in these reports. 

• Harvesting: Mechanisms for increased instream phosphorus concentrations 
include accelerated mineralization of organic matter, reduced plant uptake and 
recycling, increased runoff from the rooting zone due to decreased 
evapotranspiration, and erosion. Despite these hypothetical mechanisms, 
observed increases in phosphorus concentrations are rare without prescribed 
burning. Landslides can increase total phosphorus concentrations. 

• Fertilization: Use of phosphorus fertilizers can cause instream phosphorus 
concentrations to increase but the response appears to be very small. This 
indicates how tightly phosphorus is conserved in forest ecosystems. Nitrogen 
fertilization can cause modest increases in soil water phosphorus concentrations 
but no research is available showing instream concentration increases. 

• Site Preparation: The phosphorus supply mechanisms described for harvesting 
are also possible for various site preparation methods, including herbicides. 
There is little indication of major response to these practices if erosion is 
minimized. 

The summary of these observations is that forest watersheds do not respond to 
management activities with dramatically elevated in-stream phosphorus concentrations. In 
many studies no changes have been observed. In other studies, any increase was temporary. 
Some studies have even found phosphorus concentrations decreasing in soil solutions 
following harvesting of mature forests (4). 



V TUALATIN BASIN 

Willey and LeSieur (7) describe the Tualatin River watershed's characteristics that 
make it prone to water quality problems. 

" ... most of the time and most of the [stream] distance, the water runs slowly 
because of the very gradual drop in the river's elevation. In one, 24-mile 
stretch, the river drops only 12 in. In the summer, the Tualatin often looks 
and behaves more like a pond than a river. Flows in the river vary by season 
because it is fed by rainfall rather than snow melt. During the wet season 
(December through March), median stream flows range from 2000 to 3500 cu 
ft/sec, but during the summer and early fall, flows can drop below 50 cu 
ft/sec. Without reservoirs, the contrast between summer and winter flow 
characteristics would be even greater. Some long-time residents remember 
seeing the river a mere 'inch deep and a foot wide."' 

VI OREGON'S FORESTRY NPS CONTROL STRATEGY 

In 1972, Oregon's Board of Forestry adopted its first NPS control BMPs, the Oregon 
Forest Practice rules. These rules implement the 1971 Oregon Forest Practices Act. Since 
then, the Forest Practices Program has responded with modified and new rules to new 
information about the effects of practices on water quality. In those 23 years an iterative 
process of BMP evolution has developed that is now comprised of these generalized steps. 

• Identifying existing water quality impairment resulting from some pollutant. 

• Identifying known sources of problem pollutants. 

• Designing and implementing NPS control BMPs/rules to address the problem. 

• Monitoring water quality to determine BMP effectiveness and identify 
emerging water quality impairment. 

• Repeating the process as necessary to redesign BMPs to adequately control the 
problem pollutant. 

This is a cooperative process involving interested agencies, organizations, and 
individuals both within and beyond the forestry community. 

The Environmental Protection Agency is a major player with. its responsibility for 
implementing the Clean Water Act and similar federal legislation. The Oregon Department 
of Environmental Quality (DEQ) is delegated the lead role among state agencies with water 



quality responsibilities. DEQ employs the expertise and authority of other agencies as 
designated management agencies (DMAs) to develop and implement water quality 
management programs appropriate to their jurisdictions. The Oregon Department of Forestry 
(ODF) is the DMA for commercial state and private forest management activities. Thus 
ODF's Forest Practices Program, with its statute, BMPs/rules, and administrative structure is 
Oregon's primary NPS control program on nonfederal forest lands. 

VII OREGON'S ON-SITE BMPS 

In Oregon, the forest manager's on-site tools to deal with a watershed scale 
phosphorus problem are erosion control measures for roads and harvested areas. There is no 
stopping the natural supply of phosphorus from groundwater, leaf fall, and rainfall, but the 
entry of soil into drainageways and streams can be controlled. Oregon's forest practice 
BMPs are categorized by the section topics of the Forest Practice rules. 

A. Roads 

Roads get a great deal of attention in the forest practice rules. Road location BMPs 
address accommodations for natural features, particularly steep unstable slopes, streams, 
riparian areas, and wet areas. Road design BMPs require minimizing disturbance to existing 
drainages. Excavating for roads on steep slopes, minimizing road fill size, using stream 
crossing structures, providing road drainage systems, and disposing of end-haul materials in 
stable areas are key topics. Road construction BMPs stress keeping soil and debris out of 
waters during construction and ensuring road stability during and after the process. Road 
maintenance BMPs specify maintaining stable road surfaces and properly operating drainage 
systems on roads whether they are in active use or not. Vacated roads must be prepared for 
permanent drainage and soil stability. 

B. Harvesting 

Harvesting BMPs seek to limit the creation of compacted yarding trails that would 
conduct soil-bearing runoff water into streams. The practices address harvesting system 
selection, use of skidding equipment, landing location and stability, post-operation drainage 
control, and methods to maintain stability of steep slopes. 

C. Slash Disposal 

Slash disposal and site preparation BMPs specify that methods used maintain soil 
stability and protect waters from sedimentation. Treatments such as burning must be 
controlled to maintain vegetation in streamside areas while preparing the site for successful 
reforestation. 



D. Water Protection 

Water protection BMPs provide for riparian management area practices that specify 
corridors along streams. In these, activity is limited to ensure the stability of stream beds, 
banks, and streamside soil and vegetation. Waters, including streams, lakes, and wetlands 
are classified by size and beneficial use to fit riparian management area practices to their 
specific resource values. 

E. Fertilizer Application 

Chemical application BMPs include preventing direct application of fertilizers to 
streams, lakes, significant wetlands, or other open waters. In addition, domestic use streams 
are afforded a 100-foot unfertilized corridor on each side. 

VIII EFFECTIVENESS MONITORING - RESULTS FROM THE 
TUALATIN RIVER WATERSHED 

One of the Department of Forestry's first steps in dealing with the TMDLs for 
phosphorus was to determine possible sources from forest land. The Department and 
Tualatin River basin forest landowners funded a literature review by Oregon State University 
(1). With this background information, monitoring in the Tualatin River watershed started 
with three sites in 1989 and 1990. It expanded to 21 sites in 1991 and 1992. No sampling 
was funded in 1993. In 1994, a maintenance level of sampling was re-established using six 
sites that will be maintained for an extended period provided funding is available. 

Sampling sites have been located to cover a cross-section of the watershed's major 
streams reaching the Tualatin River from predominantly forested reaches. The sites are high 
in the watershed to prevent confusion with effect of any other land uses in the tributaries they 
sample. Samples were tested for ammonia nitrogen, along with the other parameters in 1991 
and 1992. That test was dropped in 1994, and tests are done for total phosphorus, soluble 
phosphorus, nitrate-nitrite, total suspended solids, turbidity, pH, dissolved oxygen, and 
temperature. 

Sampling results in 1991 and 1992 produced a characteristic pattern in each stream's 
water that led to an investigation of the underlying geology upstream of each sample site. 
The outcome was an apparent correlation between the geology of a stream's watershed and 
total phosphorus concentrations in its water. Streams flowing through watersheds with 
igneous geology consistently carry lower phosphorus concentrations than streams flowing 
through sedimentary rock units. Figure 5 demonstrates this correlation graphically. The 
stream sites with higher total phosphorus concentrations are all in drainages with sedimentary 
geology (8). There is little precipitation during the May to October season when phosphorus 
is in excessive supply in the lower Tualatin. The evidence is that groundwater' s interaction 



with subsurface rock is a major factor in the phosphorus carried by these forested stream 
reaches. 

In order to determine whether forest management affects phosphorus concentrations in 
streams, a measure of management activity levels was compared to the sampling results. 
The total acreage harvested during the ten years of 1980 to 1989 in the drainage above each 
sampling site was compiled. In Figure 6 the harvest levels in the sampled drainages are 
visibly random when compared to seasonal mean phosphorus concentrations at the sites 
arranged in order from low to high (8). 

The contrast between Figures 5 and 6 is evidence that groundwater phosphorus 
supplies and not forest management activities are the major source of phosphorus from 
forested stream reaches in the watershed. It is then reasonable to conclude that current 
BMPs have been effective in controlling potential phosphorus contributions from forest 
management in the watershed. 

Water samples continue to display the streams' characteristic phosphorus 
concentrations in the six major tributaries under long-term monitoring. The sampling 
program detected one abrupt rise in total phosphorus levels in the upper Tualatin River. 
Investigation led to a natural slide along the bank upstream as the cause. Detecting changes 
like this so that they can be investigated illustrates one value of long-term monitoring. It 
also creates a record of long-term trends in water quality. 

IX SUMMARY AND CONCLUSIONS 

• The concentration of phosphorus can influence biological activity in waterbodies; 
especially warm, exposed slow-moving streams and lakes prone to high levels of 
primary production by algae and other aquatic plants. 

• Research and monitoring have shown little or no phosphorus response to even 
intensive forest management. 

• Phosphorus from predominantly-forested watersheds is the lowest in the United States 
even when they are actively managed. 

• Natural inputs such as groundwater interactillg with subsurface rock formations and 
needle and leaf fall from riparian vegetation have been shown to contribute to 
phosphorus loads. 

• NPS control is needed across all land uses iri a watershed to restore water quality 
limited stream segments. 
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• Rigorous attention to on-site use of Best Management Practices (BMPs) is needed in a 
watershed like the Tualatin where water quality is naturally near the threshold of 
beneficial use impairment. 

• BMPs, comprised primarily of erosion control, in a phosphorus-affected watershed 
like the Tualatin River, need to be aggressively implemented. The forest manager on
site has the key role in achieving forestry's contribution to the watershed's TMDL by 
using Oregon's rule-based BMPs. Results in the streams are the true measure of 
success. 

• Public awareness and interagency coordination of appropriate forest land stewardship 
practices are as much a part of a successful strategy as on-site BMPs. 

• Oregon's Forest Practices program provides for on-site BMPs, enforcement of rules, 
and effectiveness monitoring. The Nutrient Control Strategy adopted by the Board of 
Forestry provides certainty that the FPA rules will minimize phosphorus load 
increases associated with forest management. It also establishes a water monitoring 
program to ensure water quality protection goals are being met. 
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EXECUTIVE ORDER NO. EO 99-01 

THE OREGON PLAN FOR SALMON AND WATERSHEDS 

The purpose of the Oregon Plan for Salmon and Watersheds (the "Oregon Plan") as stated in the 
Plan and reaffirmed in this Executive Order is to restore Oregon's wild salmon and trout 
populations and fisheries to sustainable and productive levels that will provide substantial 
environmental, cultural, and economic benefits and to improve water quality. The Oregon Plan 
is a long-term, ongoing effort that began as a focused set of actions by state? local, tribal and 
private organizations and individuals in October of 1995. The Oregon Plan'first addressed coho 
salmon on the Oregon Coast, was then broadened to include steelhead trout on the coast and in 
the Lower Columbia River, and is now expanding to all at-risk wild salmonids throughout the 
state. The Oregon Plan addresses all factors for decline of these species, including watershed 
conditions and fisheries, to the extent those factors can be affected by the state. The Oregon Plan 
was endorsed and funded by the Oregon Legislature in 1997 through Oregon Senate Bill 924 
(1997 Or. Laws, ch. 7) and House Bill 3700 (1997 Or. Laws, ch. 8). The Oregon Plan is 
described in two principal documents: "The Oregon Plan," dated March 1997, and "The Oregon 
Plan for Salmon and Watersheds, Supplement I -- Steelhead," dated January 1998. As used in 
this Executive Order, the Oregon Plan also incorporates the Healthy Streams Partnership 
(Oregon Senate Bill 1010, 1993 Or. Laws, ch. 263). 

The Oregon Plan is a cooperative effort of state, local, federal, tribal and private organizations and 
individuals. Although the Oregon Plan contains a strong foundation of protective regulations -
continuing existing regulatory programs and speeding the implementation of others -- an essential 
principle of the Plan is the need to move beyond prohibitions and to encourage efforts to improve 
conditions for salmon through non-regulatory means. Many of the most significant contributions 
to the Oregon Plan are private and quasi-governmental efforts to protect and restore salmon on 
working landscapes, including efforts by watershed councils. 

Salmon and trout restoration requires action and sacrifice across the entire economic and 
geographic spectrum of Oregon. The commercial and sport fishing industries in Oregon have 
been heavily affected by complete or partial closures of fisheries. The forest industry operates 
under the Oregon Forest Practices Act, and has contributed substantially to salmon recovery 
through habitat restoration projects on private lands and by funding a large part of the state 
recovery efforts. The agriculture and mining industries are also taking actions that will protect 
and restore salmon and trout habitat and improve water quality (including financial support of 
restoration efforts by the mining industry). Urban areas are developing water conservation 
programs, spending funds for wastewater treatment improvements to reduce point source 
pollution, reducing non-point source pollution and reducing activities that degrade riparian areas. 
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All citizens of Oregon share responsibility for declining populations of wild salmon and trout, 
and it is important that there be both a broad commitment to reversing these historic trends and a 
sense that the burdens of restoration are being shared by all of society. 

It is also important that there be independent scientific oversight of the Oregon Plan. This 
oversight is being provided by the Independent Mutidisciplinary Science Team (!MST), 
established under Oregon Senate Bill 924 (1997 Or. Laws, ch. 7). Additional legislative 
oversight for the Oregon Plan is being provided by the Joint Legislative Committee on Salmon 
and Stream Enhancement (the "Joint Committee"). 

Under the federal Endangered Species Act (ESA) the U.S. Fish & Wildlife Service (F& WS) and 
the National Marine Fisheries Service (NMFS) are responsible for identifying species that are 
threatened or endangered, and for developing programs to conserve and recover those species. 
F&WS and NMFS have now listed salmonids under the ESA on the entire Oregon Coast, the 
lower Columbia River (including most of the Portland metropolitan area), the Klamath River 
basin, and in the upper Columbia and Snake River basins. More listings are expected within the 
next year. 

To date, the F& WS and NMFS generally have not had the resources to develop and implement 
effective recovery plans for fisheries. In addition, in many areas a large proportion of the habitat 
that listed salmonids depend on is located on private lands, where the regulatory tools under the 
ESA are relatively ill-defined and indirect. Finally, federal agencies alone, even if they take an 
active regulatory approach to recovery, will not restore listed salmonids. The federal ESA may 
work to prohibit certain actions, but there is simply too much habitat on private lands for 
restoration to succeed without pro-active involvement and incentives for individuals, groups, and 
local governments to take affirmative actions to restore habitat on working landscapes. 

In April, 1997 the State of Oregon and NMFS entered into a Memorandum of Agreement (MOA) 
under which the State agreed to continue existing measures under the March 1997 Oregon Plan 
and to take certain additional actions to protect and restore coho salmon on the Oregon Coast. 
On May 6, 1997, NMFS determined that the Oregon Coast Evolutionarily Significant Unit 
(ESU) of coho salmon did not warrant listing as a threatened or endangered species under the 
ESA. 

On June 2, 1998, the U.S. District Court for Oregon ordered NMFS to reconsider itsdecision 
without taking into account any parts of the Oregon Plan or MOA that are not "current 
enforceable measures." The U.S. District Court for Oregon also held that the MOA was 
speculative, due to the fact that it provided for termination by either party on thirty days notice, 
and that therefore the MOA could not be considered by NMFS in its listing decision. 
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Under court order, NMFS reconsidered its decision without talring into account the application in 
the future of the harvest and hatchery measures contained in the Oregon Plan, or the habitat 
improvement programs being undertaken under the Oregon Plan, or the commitments made by 
the State of Oregon in the MOA for improvement of applicable habitat measures. Accordingly, 
NMFS listed Oregon Coast coho as threatened under the ESA on or about October 2, 1998. 

The MOA provided for the State of Oregon to take actions necessary to ensure that Oregon Coast 
coho did not warrant listing as a threatened or endangered species under the federal ESA. Now 
that Oregon Coast coho are listed as a threatened species as a result of the U.S. District Court's 
order, the central purpose of the MOA has been eliminated. Due to the un~rtainties created by 
the District Court's decision and the increasing extent of salmonids listed oi: proposed for listing 
under the federal ESA, it is important that the status of the State of Oregon's substantive 
commitments under the MOA and the purpose of the Oregon Plan be clarified. 

Through this Executive Order, the State of Oregon reaffirms its intent to play the leading role in 
· protecting and restoring Oregon Coast coho and other salmonids through the implementation of 
the Oregon Plan. This Executive Order provides the framework and direction for state agencies 
to implement (to the extent of their authorities) the Oregon Plan in a timely and effective manner. 
This Executive Order also provides a framework for extending the state's efforts beyond a focus 
on Oregon Coast coho, to watersheds and fisheries statewide. Consistent with the principle of 
adaptive management, this Order applies the experience gained to date in implementing the 
Oregon Plan to provide additional detailed direction to state agencies. Finally, this Executive 
Order establishes a public involvement process to prioritize continuing efforts under the Oregon 
Plan. 

NOW THEREFORE, IT IS HEREBY ORDERED AND DIRECTED: • 

(1) Overall Direction 

(a) Agencies of the State of Oregon will, consistent with their authorities, fully implement 
the state agency efforts described in the Oregon Plan and in this Executive Order . 

. (b) The ovei-all objective for state agencies under the Oregon Plan and thi~ Executive 
Order is to protect and restore salmonids and to improve water quality. 

(c) The Governor will, in cooperation with the Joint Committee, !MST, affected state 
agencies, watershed councils, and other affected local entities and persons develop and 
implement a process to set biological and habitat goals and objectives to protect and restore 
salmonids on a basin or regional basis as soon as practicable. Once these goals and objectives 
are established, they will be used by state agencies to evaluate their regulatory and non-
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regulatory programs and measures relating to the protection and restoration of salmonids. 
Through this on-going evaluation, state agencies will determine any changes to their programs or 
measures that may be necessary to meet the biological and habitat goals and objectives. In the 
interim, the following objectives in subsections (d) and (e) shall apply to agencies' 
implementation of the Oregon Plan and this Executive Order. 

(d) Actions that state agencies take, fund and/or authorize that are primarily for a purpose 
other than restoration of salmonids or the habitat they depend upon will, considering the 
anticipated duration and geographic scope of the actions: 

(A) to the maximum extent practicable minimiz:e ani~ mitigate adverse effects of 
the actions on salmonids or the habitat they depend on; and 

(B) not appreciably reduce the likelihood of the survival and recovery of 
salmonids in the wild. 

(e) State agencies will take, fund and/or authorize actions that are primarily for the 
purpose of restoring salmonids or the habitat they depend upon, including actions implementing 
the Oregon Plan, with the goal of producing a conservation benefit that (if taken together.with 
comparable and related actions by all persons and entities .within the range of the speCies) is 
likely to result in sustainable population levels of salmonids in the foreseeable future, and in 
population levels of salmonids that provide substantial environmental, cultural and economic 
benefits to Oregonians in the long tenn. 

(t) With the broadening of the Oregon Plan, prioritizing all agency actions according to 
coho core areas is no longer appropriate. Each state agency participating in the Oregon Plan, in 
consultation with ODFW and other partners involved in the implemenfuion of the Plan and 
through a public involvement process, will modify their existing work programs in the Oregon 
Plan to prioritize agency measures to protect and restore salmonids in a timely and effective 
manner. The work programs will continue to identify key specific outcomes, refine and improve 
designations of priority areas, and establish completion dates. These modifications will be 
submitted to the Governor, the Joint Committee, and to the appropriate boards and commissions 
as soon as possible, but in no event later than June l, 1999. Progress reports on action plans will 
be submitted to the Governor, the Joint Committee, and to the appropriate boards and · 
commissions on an annual basis. In prioritizing their efforts, state agencies shall consider how to 
maximize conservation benefits for salmonids and the habitat they depend on within limited 
resources and whether their actions are likely to increase populations of salmonids in the 
foreseeable future. 
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(g) State agencies will work cooperatively with landowners, local entities and other 
persons taking actions to protect or restore salrnonids. 

(h) As the Oregon Plan grows in geographic scope and in intensity of activity, there is a 
growing need to streamline and prioritize state agency activity at the regional level. One 
proposal has been to organize state natural resource agency field operations along hydrologiC 
units. Therefore, state agencies will consider this proposal and, through the collective efforts of 
state agency directors, develop an organization plan that focuses state agency field effort on the 
activities and areas of highest priority under the Oregon Plan. 

(i) State agencies will continue to encourage and work with agencies· of the U.S. 
government to implement the federal measures described in the Oregon Plan. In addition, the 
state agencies will work with the federal government to develop additional means of protecting 
and restoring salrnonids. Where appropriate, state agencies will request that federal agencies 
obtain incidental take permits under Section 7 of the federal ESA for state actions that are funded 
or authorized by a federal agency. 

(j) State agencies will help support efforts to evaluate watershed conditions, and to 
develop specific strategic plans to provide for flood management, water quality improvement, 
and salrnonid restoration in basins around the state, including the Willamette basin through the 
Willamette Restoration Initiative. 

(k) The IMST will continue to provide oversight to ensure the use of the best scientific 
information available as the basis for irnplementatitm of and for adaptive changes to the Oregon 
Plan. State agencies will ensure that the !MST receives data and other infonp.ation reasonably 
required for its functions in a timely manner. The Governor's Natural Resources Office (GNRO) 
has requested that the IMS T's initial priority be review of the freshwater habitat needs of coho 
and the relationship between population levels, escapement levels, and habitat characteristics. 
The GNRO also will continue to request that the IMST annually review monitoring results and 
identify where the Oregon Plan warrants change for scientific or technical reasons and make 
recommendations to the appropriate agency on those adjustments that appear necessary. 
Agencies will report their responses to any recommendations by the IMST to the Governor and 
to the Joint Committee. Any other changes identified by the IMST as necessary to achieve 
properly functioning riparian and aquatic habitat conditions required to protect and restore 
salrnonids will be forwarded to the appropriate governmental entity for its consideration of the 
adoption of new, changed, or supplemental measures as rapidly as possible while providing for 
public involvement. Each state agency, by June 1, 1999, will ratify a monitoring team charter 
through an interagency memorandum. A draft of the charter is contained in the 1998 Oregon 
Plan Annual Report. 
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(1) Monitoring is a key element of the Oregon Plan. Each state agency will actively 
support the monitoring strategy described in the Oregon Plan. Each affected agency will 
participate on the monitoring team to coordinate activities and integrate analyses. Each agency 
will implement an appropriate monitoring program to assess the effectiveness of their programs 
and measures in meeting the objectives set forth in the Oregon Plan on an annual basis. In 
addition, agencies with regulatory programs that are included in the Oregon Plan will determine 
levels of compliance with regulatory standards and identify and act on opportunities to improve 
compliance levels. 

(m) If information gathered regarding the effectiveness of meJ15ures in the Oregon Plan 
shows that existing strategies within state control are not achieving expected improvements and 
objectives, the agency(ies) responsible for those measures will seek appropriate changes in their 
regulations, policies, programs, measures and other areas of the Oregon Plan, as required to 
protect and restore coho and other salmonids. Such modification or supplementation will be 
done as rapidly as possible, consistent with public involvement. 

(n) Agencies are using geographically-referenced data in their efforts under the Oregon 
Plan, and will be using Geographic Information Systems (GIS) in the analysis of these data. In 
doing so, the State GIS Plan, developed by the Oregon Geographic Information Council (OGIC) 
(see Executive Order 96-40) will be followed, with specific adherence to the Plan guidance on 
data documentation, coordination and data sharing. The agency with primary responsibility for 
gathering and updating the specific data will be responsible for meeting the requirements of the 
Plan, and to ensure coordination with OGIC, the State Service Center for GIS and other 
cooperating agencies. In addition, state agencies will cooperate with the Governor's Watershed 
Enhancement Board (GWEB), Soil and Water Conservation Districts (SWCDs), local watershed 
councils, landowners and others in making these essential data available. 

(o) Geographically-based strategies to assess and achieve habitat needs and adequate 
escapement levels will be used, and the state agencies will continue with the development of 
standardized watershed assessment protocols, including a cumulative effects assessment. State 
agencies will also continue with the development of habitat restoration guides to evaluate and 
direct habitat restoration efforts. 

(2) Continuation and Expansion of Existing Efforts. Without limiting the generality of 
section (l)(a) of this Executive Order, the following subsections of this Executive Order describe 
some of the many efforts in the Oregon Plan where the initial phase of work has been completed, 
and where efforts will be continued. 

(a) The Oregon Fish & Wildlife Commission (OFWC), the Oregon Department of Fish & 
Wildlife (ODFW), and the Pacific Fishery Management Council (PFMC) are managing ocean 
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and terminal fisheries according to the measures set foi:th in the Oregon Plan (ODFW 1-A. l and 
111-A.1). These measures set a maximum mortality rate (resulting from other fisheries) for any of 
four disaggregated stocks of coho of fifteen percent (15%) under poor ocean conditions. In 1997, 
the mortality rate from harvest is estimated to have been between nine and eleven percent (9-
11 %). ODFW and OFWC will continue these measures in state waters, and will actively support 
continued implementation of the ocean harvest measures by the PFMC (Amendment 13 to the 
Council's salmon management plan) until and unless a different management regime agreeable to 
NMFS is adopted. 

(b) The OFWC and ODFW will ensure that the fish hatchery measures set forth in the 
Oregon Plan are continued by the OFWC and ODFW. ODFW is marking all hatchery coho on 
the Oregon Coast. This marking will allow increased certainty in estimating hatchery stray rates 
beginning in 1999. Available data on hatchery stray rates for coho and steelhead are being 
provided to NMFS on an annual basis. The number of hatchery coho released is estimated to 
have been 1. 7 million in 1998 -- substantially below the level called for in the Oregon Plan. This 
number will be reduced to 1.2 million in 1999. In addition, ODFW has, and will continue to 
provide annual reports regarding: (i) the number of juvenile hatchery coho that are released by 
brood year, locations and dates ofrelease, life stage, and broodstock origin; (ii) the number of 
adult coho taken for broodstock for each hatchery, the location and date of collection, and the 
origin (hatchery or natural); (iii) the number of hatchery coho estimated to have spawned in 
natural habitat by basin; (iv) the estimated percentage of hatchery coho in the total natural 
spawning population; and (v) the mortality of naturally-spawning coho resulting from each 
fishery. NMFS may provide comments about hatchery programs affecting coho to ODFW, with 
any concerns to be resolved between NMFS and ODFW. 

-
( c) In addition to recent modifications to hatchery practices and programs, a new vision is 

needed for how Oregon will utilize hatcheries in the best and most effective manner. Therefore, 
the ODFW and the OFWC shall engage in a process to create a strategic plan for fish hatcheries 
in Oregon over the next decade (including state and federally-funded hatcheries, private 
hatcheries, and the STEP program). The essential elements of this process are as follows: 
(i) Impartial analysis -- conduct an impartial analysis of the scientific bases, and the social and 
economic effects of Oregon hatchery programs utilizing existing analyses and review where 
feasible, but conducting new analyses if necessary; (ii) Review the Wild Fish Management 
Policy (WFMP) -- because the future plan for hatcheries in Oregon is dependent on 
implementation of the WFMP, ODFW shall conduct a science and stakeholder review to 
determine if this significant policy should be revised and shall make any revision by July 2000; 
(iii) Frame alternative strategies -- convene a group of stockholders to frame alternative 
strategies, including outcomes and descriptions, of how hatcheries will be used in Oregon over 
the next decade (these strategies will address the use of hatcheries for wild fish population 
recovery including supplementation, research and monitoring, public education, and sport and 
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commercial fishing opportunities); (iv) Public review and selection of a strategy -- the OFWC 
shall, after public review and comment, adopt a strategic plan to guide development of future 
hatchery programs, incorporating the strategy developed and adopted in accordance with subpart 
(iii) of this paragraph. 

( d) Criteria and guidelines directing the design of projects that may affect fish passage 
have been established in a Memorandum of Understanding (MOU) between the Oregon 
Department of Transportation (ODOT), ODFW, the Oregon Department of Forestry (ODF), the 
Oregon Department of Agriculture (ODA), the Division of State Lands (DSL) and the Federal 
Highway Administration. These guidelines apply to the design, cons~tion and consultations 
of projects affecting fish passage. Under the MOU, projects requiring r'egulatory approvals that 
follow these criteria and guidelines are expedited. Oregon agencies will continue to provide 
technical assistance to ensure that the criteria and guidelines are applied appropriately in 
restoration projects, as well as any other projects that may affect fish passage through road 
crossings and similar structures. ODFW will work with state agencies, local governments, and 
watershed councils to ensure that Oregon's standards for fish passage set forth in Exhibit A to the 
MOU are understood and are implemented. 

( e) Fish presence, stream habitat, road and culvert surveys have been conducted for roads 
within ODOT jurisdiction and county roads in coastal basins, the Lower Columbia basin, the 
Willamette basin, and the Grande Ronde/lmnaha basins. Among the results of these surveysis 
the finding that culvert barriers to fish passage affect a substantial quantity of salmonid habitat. 
For example, surveys of county and state highways in western Oregon found over 1,200 culverts 
that are barriers to passage. As a result, ODOT is placing additional priority on restoring fish 
access. For 1998, ODOT repaired or replaced 35 culverts restoring access to 101 miles of 
salmonid habitat. For 1999, the Oregon Transportation Commission will be asked to fund 
approximately $4.0 million for culvert modification. ODOT and the Commission will continue 
to examine means to speed restoration offish passage and to coordinate priorities with ODFW. 

(f) Draft watershed assessment protocols have been developed and are being field tested. 
Beginning in 1999, SWCDs, watershed councils and others will be able to use the protocols as 
the basis for action plans to identify and prioritize opportunities to protect and restore salmonids. 
Watershed action plans have already been completed in a number of basins including the Rogue, 
Coos, Coquille and Grande Ronde. State agencies will work to support these watershed 
assessments and plans to the maximum extent practicable. Where watershed action plans have 
been developed under the protocols, GWEB will ensure that projects funded through the 
Watershed Improvement Grant Fund are consistent with watershed action plans, and other state 
agencies will work with SWCDs and watershed councils to ensure that activities they authorize, 
fund or undertake are consistent with watershed action plans to the maximum extent practicable. 
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(g) The State of Oregon has developed interim aquatic habitat restoration and 
enhancement guidelines for 1998. State agencies involved with restoration activities (ODFW, 
ODF, DSL, ODA, DEQ, and GWEB) will continue to develop and refine the interim guidelines 
for final publication in April 1999. The guidelines will be applied in restoration activities funded 
or authorized by state agencies. The purpose of the guidelines will be to define aquatic 
restoration and to identify and encourage aquatic habitat restoration techniques to restore 
salmonids. 

(h) ODA and ODF have each entered into a Memorandum of Understanding with the 
Oregon Department of Environmental Quality relating to the development ~Total Maximum 
Daily Loads (TMDLs) and Water Quality Management Area Plans (WQMAPs). ODA will 
adopt and implement WQMAPs (through the Healthy Streams Partnership) and ODF will review 
the adequacy of forest practices rules to meet water quality standards. ODF and ODA will 
evaluate the effectiveness of these measures in achieving water quality standards on a regular 
basis and implement any changes required to meet the standards. 

(i) Agencies are implementing a coordinated monitoring program, as described in the 
Oregon Plan. This program includes technical support and standardized protocols for watershed 
councils, stream habitat surveys, forest practice effectiveness monitoring, water withdrawal 
monitoring, ambient water quality monitoring, and biotic index studies, as well as fish presence 
surveys and salmonid abundance and survival monitoring in selected subbasins. State agencies 
are also working to coordinate monitoring efforts by state, federal, and local entities, including 
watershed councils. State agencies will work actively to ensure that the monitoring measures in 
the Oregon Plan are continued. 

G) GWEB has put into place new processes for identifying and coordinating the delivery 
of financial and technical assistance to individuals, agencies, watershed councils and soil and 
water conservation districts as they implement watershed restoration projects to improve water 
quality and restore aquatic resources. Over $25 million has been distributed for watershed 
restoration projects in the last ten years. During the present (1997-99 biennium) GWEB has 
awarded over $12 million dollars in state and federal funds for technical assistance and 
watershed restoration activities to implement the Oregon Plan. GWEB and state agencies will 
continue to seek financial resources to be allocated by GWEB for watershed restoration activities 
at the local and statewide levels. 

(k) State agencies will continue to encourage, support and work to provide incentives for 
local, tribal, and private efforts to implement the Oregon Plan. In addition, state agencies will 
continue to provide financial assistance to local entities for projects to protect and restore 
salmonids to the extent consistent with their budgetary and legal authorities, and consistent with 
their work programs in the Oregon Plan. To the maximum extent practicable, state agencies will 
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also provide technical assistance and planning tools to provide local conservation groups to assist 
in and target watershed restoration efforts. These efforts (during 1996 and 1997) are reported in 
"The Oregon Plan for Salmon and Watersheds: Watershed Restoration Inventory, 1998." Just a 
few of the important efforts that have been completed include: 

(A) Eighty-two watershed councils have joined with forty-five Soil and Water 
Conservation Districts as well as private and public landowners to implement on-the-ground 
projects to protect and restore salmonids. During 1996 and 1997, a reported $27.4 million was 
spent on 1,234 watershed restoration projects on non-federal lands. Both the amount spent and 
the number of projects represent significant increases (of over 300 percent) over prior years. In 
1996-97, watershed councils, SWCDs and other organizations and individuals completed: (i) 138 
stream fencing projects, involving at least 301 miles of streambank; (ii) 196 riparian area 
planting projects, involving at least 111 miles of streams; and (iii) 458 instream habitat 
improvement projects. 

(B) Private and state forest landowners are implementing key efforts under the 
Oregon Plan, including the road risk and remediation program (ODF-1 and 2). Under this effort 
in 1996 and 1997, close to 4,000 miles of roads have been surveyed to identify risks that the 
roads may pose to salmonid habitat. As the risks are identified, they are then prioritized for 
remediation following an established protocol. Already, 52 miles of forest roads have been 
closed, 843 miles of road repair and reconstruction projects to protect salmonid habitat have been 
completed, and an additional 14 miles of roads have been decommissioned or relocated. In 
addition, 530 culverts have been replaced, upgraded or installed for fish passage purposes, 
improving access to a reported 146 stream miles. 

(C) Organizations working in Tillamook County have developed the Tillamook 
County Performance Partnership. The Partnership is implementing the Tillamook Bay National 
Estuary Program by addressing water quality, fisheries, floodplain management and economic 
development in the county. Among the actions that the Partnership has already accomplished 
are: (i) the closure of seven miles of degraded forest roads and the rehabilitation of 469 miles of 
roads to meet current standards, at a cost of $18 million; (ii) the fencing of 53 miles of 
streambank, and the construction of three cattle bridges and 100 alternative cattle watering sites, 
at a cost of$214,000; and (iii) the completion of24 instream restoration projects and 34 barbs 
protecting 4,200 feet of streambank, at a cost of $1.3 million dollars. 

(D) The Confederated Tribes of the Grande Ronde Community of Oregon have 
completed a forest management plan that establishes standards for the protection of aquatic 
resources that are comparable to those found in the Aquatic Conservation Strategy of the 
Northwest Forest Plan. 
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(E) A combination of funding from the Oregon Wildlife Heritage Foundation and 
the National Fish and Wildlife Heritage Foundation (private, non-profit organizations) is 
providing support for seven biologists to design restoration projects. These projects are 
prioritized based on stream surveys, and are carried out with the voluntary participation and 
support oflandowners. A ten-year monitoring plan has been funded and implemented to 
determine project effectiveness. 

(F) The Oregon Cattlemen's Association has implemented its WESt Program that 
is designed to help landowners better understand their watersheds and stream functions through 
assessments and monitoring. The WESt Program brings landowners toge1:hj:r along stream 
reaches, and offers a series of workshops, conducted on a site specific basis, free of charge. The 
workshops include riparian ecology, setting goals and objectives, Proper Functioning Condition 
(PFC), data collection and monitoring. Over 25 workshops have been held, with attendance 
ranging from 5 to 30 landowners per workshop. The WESt Program is sponsored by the Oregon 
Cattlemen's Association, DEQ, Oregon Suite University, and GWEB. 

(G) Within the Tillamook State Forest road network 1,902 culverts have been 
replaced or added to improve road drainage and to disconnect storm water runoff from roads 
reducing stream sediment impacts. Additionally, some of these culverts also improved fish 
passage at stream crossings. In this process, ODF has also replaced six culverts with bridges 
improving fish passage to approximately four miles of stream. The Tillamook State Forest in 
conjunction with many partners, such as the Association of Northwest Steelheaders, GWEB, 
Simpson Timber Company, Tillamook County, the FishAmerica Foundation, Hardrock 
Construction Company, the Oregon Wildlife Heritage Foundation, the F&WS, the Oregon Youth 
Conservation Corps, Columbia Helicopters and Terra Helicopters, has also ~ecently completed 
instream placement of over 400 rootwads, trees and boulders at a cost of $300,000 for habitat 
enhancement. 

(3) Key Agency Efforts. Continuation and completion of the following state agency efforts is 
critical to the success of the Oregon Plan. State agencies will make continuation or completion 
(as appropriate) of the following efforts a high priority. 

(a) The State of Oregon and the U.S. Department of Agriculture have entered into a 
Conservation Reserve Enhancement Program (CREP). This cost-share program; one of the fust 
of its kind, will be used to reduce the impacts of agricultural practices through water quality and 
habitat improvement. The objectives of the CREP are to: (i) provide incentives for farmers and 
ranchers to establish riparian buffers; (ii) protect and restore at least 4,000 miles of stream habitat 
by providing up to 95,000 acres of riparian buffers; (iii) restore up to 5,000 acre.s of wetlands that 
will benefit salmonids; and (iv) provide a mechanism for farmers and ranchers to comply with 
Oregon's Senate Bill 1010 (1993 Or. Laws, ch. 263). 
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(b) ODF will work with non-industrial forest landowners to administer the Stewardship 
Incentive Program and the Forest Resources Trust programs to protect and restore riparian and 
wetland areas that benefit salmonids. 

(c) The Oregon Board of Forestry will determine, with the assistance of an advisory 
committee, to what extent changes to forest practices are needed to meet state water quality 
standards and to protect and restore salmonids. A substantial body of information regarding the 
effectiveness of current practices is being developed. This information includes: (i) the IMST 
report regarding the role of forest practices and forest habitat in protecf;ing and restoring 
salmonids; and (ii) a series of monitoring projects that include the Stor\ns of 1996 study, a 
riparian areas study, a stream temperature study, and a road drainage study. Using this 
information, as well as other available scientific information including scientific information 
from NMFS, the advisory committee will make recommendations to the Board at both site and 
watershed scales on threats to salmonid habitat relating to sediment, water temperature, 
freshwater habitat needs, roads and fish passage. Based on the advisory committee's 
recommendations and other scientific information, the Board will make every effort to make its 
determinations by June 1999. The Board may determine that the most effective means of 
achieving any necessary changes to forest practices is through regulatory changes, statutory 
changes or through other programs including programs to create incentives for forest landowners. 
In the event that the Board determines that legislative changes are necessary to carry out its 
determinations, the Board will transmit any recommendations for such changes to the Governor 
and to the Joint Committee at the earliest possible date. 

( d) Consistent with administrative rule, and statutory and constitutional mandates for the 
management of state forests, ODF State Forest management plans will iiiclude an aquatic 
conservation strategy that has a high likelihood of protecting and restoring properly functioning 
aquatic habitat for salmonids on state forest lands. 

( e) ODF will present to NMFS a Habitat Conservation Plan (HCP) under Section 10 of 
the federal ESA that includes the Clatsop and Tillamook State Forests. ODF has already 
completed scientific review and has public review underway for this draft HCP. The scientific 
and public review comments will be considered by ODF in completing the draft HCP. The draft 
HCP will be presented to NMFS by June 1999. An HCP for the Elliott State Forest was 
approved by the U.S. Fish & Wildlife Service in 1995. In October of 1997, ODF and DSL 
forwarded the Elliott State Forest HCP to NMFS with the request that it be reviewed to 
determine whether it has a high likelihood of protecting and restoring properly functioning 
aquatic habitat conditions on state forest lands necessary to protect and restore salmonids. Based 
on discussions surrounding the NMFS review, ODF and DSL will determine what revisions, if 
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any, are required to the Elliott HCP and/or Forest Management Plan to ensure a high likelihood 
of protecting and restoring properly functioning aquatic habitat for salmonids. 

(f) Before the OFWC adopts and implements fishery regulations that may result in taking 
of coho, ODFW will provide NMFS with all available scientific information and analyses 
pertinent to the proposed regulation where the harvest measures are not under the jurisdiction of 
the PFMC, including results of the Oregon Plan monitoring and evaluation program. 1bis 
information, together with the proposed regulation and supporting analysis, will be provided at 
least two weeks prior to the OFWC's action, to give NMFS time to review and comment on the 
proposed regulations. : 

(g) ODFW will evaluate the effects of predation on salmonids, and will work with 
affected federal agencies to determine whether changes to programs and law relating to 
predation are warranted in order to protect and restore salmonids. 

(h) Under Oregon Senate Bill 1010 (1993 Or. Laws, ch. 263), ODA will adopt 
Agricultural Water Quality Management Area Plans (AWQMAPs) for Tier I and Tier II 
watersheds by the end of2002. The A WQMAPs will be designed and implemented to meet load 
allocations for agriculture needed to achieve state water quality standards. In addition, ODA will 
work with ODFW, DEQ, GWEB, SWCDs, federal agencies and watershed councils to determine 
to what extent additional measures related to achieving properly functioning riparian and aquatic 
habitat on agricultural lands are needed to protect and .restore salmonids, giving attention first to 
priority areas identified in the Oregon Plan. In the event ODA is unable to reach a consensus 
regarding such measures, ODA will ask the IMST to review areas of substantive scientific 
disagreement and to make recommendations to ODA regarding how they shpuld be resolved. In 
the event that legislative changes are needed to implement such measures, ODA will transmit 
any recommendations for such changes to the Governor and to the Joint Committee at the earliest 
possible date. In addition, any measures identified as needed by ODA will be implemented at the 
earliest practicable time. 

(i) ODFW will expedite its applications for instream water rights and OWRD will process 
such applications promptly where flow deficits are identified as adversely affecting salmonids, 
and where such rights are not already in place. The Oregon Water Resources Department 
(OWRD) and the Oregon Water Resources Commission (OWRC) will also seek to facilitate flow 
restoration targeted to streams identified by OWRD and ODFW as posing the most critical low
flow barriers to salmonids. In addition, where necessary, OWRD will continue to work with the 
Oregon State Police to provide enforcement of water use. Where illegal water uses are 
identified, OWRD will ensure outcomes consistent with maintenance and restoration of flows. 
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(j) The Oregon Environmental Quality Commission (EQC) and DEQ will evaluate and 
will make every effort to utilize their authorities to continue to provide additional protection to 
priority areas (as determined under section l(f) of this Executive Order), including in-stream 
flow protection under state law, and antidegradation policy under the federal Clean Water Act 
(including Outstanding Resource Waters designations and high quality waters designations). 

(k) DSL has proposed to adopt changes to its Essential Salmonid Habitat rules that will 
provide additional protection for spawning and rearing areas of anadromous salmonids. In 
addition, ODFW and DSL will consult with the OWRC to determine where it is necessary to 
administratively close priority areas (including work under General Authorizations) to fill and 
removal activities in order to protect salmonids. DSL, ODFW, ODl';<Uld ODA also will work 
together to identify means of regulating the removal of organic material (such as large woody 
debris) from streams where such removal would adversely affect salmonids and would not be 
contrary to other agency mandates. 

(1) DSL will seek the advice of the IMST regarding whether gravel removal affects gravel 
and/or sediment budgets in a manner that adversely affects salmonids. 

(m) The Department of Land Conservation and Development (DLCD), and the Land 
Conservation and Development Commission (LCDC) will evaluate and, to the extent feasible, 
speed implementation of existing Goal 5 requirements for riparian corridors. 

(n) DLCD, DEQ, ODF, ODA, ODFW, and DSL and their respective boards and 
commissions will evaluate and implement programs to protect and restore riparian vegetation for 
the purposes of achieving statewide water quality standards and protecting and restoring aquatic 
habitat for salmonids. 

(o) DLCD, with the assistance ofDSL and ODFW, and in consultation with coastal cities 
and counties, shall review the requirements of Statewide Planning Goal 16 as they pertain to 
estuarine resources important to the restoration of salmonids, and shall, report its findings to 
LCDC for its consideration. 

(p) The Oregon State Police will work to facilitate the existing cooperative relationship 
with the NMFS Office of Law Enforcement, as well as to maintain cooperation with other 
enforcement entities, in order to enhance law enforcement, public awareness and voluntary 
compliance related to harvest, habitat and other issues addressed in the Oregon Plan. 

(q) The Oregon Parks and Recreation Department will continue to work to provide 
information and education to the public on salmon and steelhead needs through park programs 
and interpretive aids. 
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(r) The Oregon Marine Board will work to ensure fish friendly boating and to develop 
boating facilities that protect salmonids. 

(s) State natural resource agencies will continue, to the extent feasible, to support 
watershed councils by providing technical assistance to develop watershed assessments, 
restoration plans and to develop watershed priorities to benefit salmonids. In addition, state 
natural resource agencies will work on a larger watershed scale to develop basin-wide restoration 
priorities. 

(4) Future Modifications; Public Involvement for the Oregon Plan Generally. The GNRO 
will solicit public comments and input from participants in the Oregon Plan regarding whether 
there are refinements or changes to the Plan and/ or the organizational framework for 
implementing the Plan that are necessary or desirable based on the experience gained over the 
past three years, or resulting from the widespread listings and proposed listings of salmon and 
trout under the federal ESA Based on this public involvement, the GNRO will provide a report 
and recommendations to the Governor and the Joint Committee regarding whether modifications 
are necessary to the Oregon Plan in order to protect and restore coho and other salmonids. 

(5) Definitions. For purposes of this Executive Order: 

(a) The "Oregon Plan" means the Oregon Coastal Salmon Recovery Initiative, dated 
March 1997, and the Steelhead Suppleme11t, dated January 1998. "Oregon Plan," as used in this 
Order, is intended to be consistent with the definition of the Oregon Coastal Salmon Recovery 
Initiative in Oregon Senate Bill 924 (1997 Or. Laws, ch. 7), and to include the Healthy Streams 
Partnership (1993 Or. Laws, ch. 263). -

(b) "Protect" has the meaning given in section (l)(d) of this Executive Order. 

(c) "Restore" has the meaning given in section (l)(e) of this Executive Order. Restore 
necessarily includes actions to manage salmonids to provide for adequate escapement levels, and 
actions to increase the quantity and improve the quality of properly functioning habitat upon 
which salmonids depend. 

(d) "Coho" means native wild coho salmon found in rivers and lakes along the 
Oregon Coast. 

(e) "Salmonids" means native wild salmon, char and trout in the State of Oregon. 
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(6) Effective Date; Relation to Federal ESA. This Executive Order will take effect on the date 
that it is filed with the Secretary of State. The State of Oregon will continue to work with NMFS 
to determine the appropriate relationship between the Oregon Plan and NMFS's efforts under the 
federal BSA. 

Done at Salem, Oregon, this 8th day of January, 1999. 

/SI ___________ _ 

John A. Kitzhaber, M.D. 
GOVERNOR 

ATIEST: 

IS/ 
----------~ 

Suzanne Townsend 
DEPUTY SECRETARY OF STATE 
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Regulation of Water Quality and Forest Practices 

Briefing for the Oregon Board of Forestry 
September 7, 2004 

Ian Whitlock, Senior Assistant Attorney General 
Larry Knudsen, Senior Assistant Attorney General 

I. Introduction 

This paper outlines the roles of the Environmental Quality Commission and 
Board of Forestry in protecting Oregon's water quality. The legislature has established a 
partnership between these bodies, and their respective Departments, to achieve the goals 
of federal and state law. 

The Board of Forestry (Board) is charged with responsibility to "supervise all 
matters of forest policy and management under the jurisdiction of the state ... " ORS 
526.016. Under the Forest Practices Act (FPA), the Board is given exclusive authority to 
adopt and enforce rules governing forest practices. ORS 527.610 to 527.770, 527.990(1) 
and 527.992. The Environmental Quality Commission (EQC) is responsible for 
establishing the policies for the operation of the Department of Environmental Quality in 
executing a wide variety of environmental programs, including the state's solid and 
hazardous waste programs, air and water pollution control programs, sewage treatment 
operations, and prosecution of environmental crimes. ORS 468.015; ORS chapters 465 
and466. 

The regulation of forest practices on private and state lands is almost entirely a 
matter of state law. Although operations on forestlands may give rise to liability under 
such federal laws as the Endangered Species Act and the Clean Water Act, there is no 
federal law governing forest practices on state and private lands, and no mandate that 
states adopt such laws. 

In contrast, the water quality programs under the EQC's jurisdiction are the 
product of both longstanding state statutes and more recent federal delegations of 
regulatory authority. With respect to the latter, the most important legislation is the 
Clean Water Act (CWA). 1 Congress intended the Act to be implemented by the states. 
However, to the extent that states fail to take necessary implementing measures, or if the 
Environmental Protection Agency (EPA) finds state action insufficient to protect water 
quality, the federal government retains ultimate authority to administer and enforce the 
CW A. The legislature also has established a goal of retaining state control over water 
quality regulation by giving the EQC broad authority to take any actions "necessary ... to 
implement" the CWA. ORS 468B.035(1)2

• 

33 use§ 1251-1387. 
2 That authority is shared with the Board and the Department of Agriculture for certain purposes. ORS 
468B.l 10(2), 468B.200-468B230, 568.900-568.933. 
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II. Water Quality Regulation 

Under Oregon law, water is a public resource and pollution of the public waters 
has been prohibited for many decades. Furthermore, other statutes affecting water quality 
must be construed so that water quality is protected and in the case of conflict, the EQC's 
authority is controlling. See ORS 468B.0103

. 

Added on to this longstanding state authority, Congress adopted the Federal 
Water Pollution Control Act in 1948. The FWPCA was substantially amended, however, 
in 1972 and again in 1987. As amended, it is often now referred to as the Clean Water 
Act. Congress intended that states be delegated the principal role in administering the 
Act, with EPA being responsible for oversight4

. With respect to many key provisions of 
the Act, EPA must step in and take over if the State fails to accept the delegation or fails 
to operate the delegated program properly. In other situations, if a state fails to fulfill its 
obligations, EPA is authorized to withhold federal funds. With respect to some 
provisions of the Act, citizens are also authorized to ask federal courts to require EPA to 
act or to impose penalties on persons who fail to comply with the Act. 

The core CW A provisions relevant to this outline are: 

1. States are required to adopt Water Quality Standards. If a state fails to 
adopt standards or EPA determines the standards are insufficient, EPA 
must adopt standards for the state. Water Quality Standards are: 

a. A determination of what the beneficial uses are or should be for 
each water body. This must include protection of all fisheries that 
are present or were present in the streams in 1974. 

b. The criteria that need to be applied to pollutants or pollution to 
protect the most sensitive of the designated or actual beneficial 
uses. These criteria ordinarily must be numeric, but narrative 
criteria can be used when it is not possible to develop numeric 
criteria. 

c. Provisions that protect existing high quality water from being 
degraded and prohibit new sources of pollution in waters that 
already fail to meet standards. 

The later and more specific provisions in ORS 468B. l l 0 and 527 control over the general statements 
found in ORS 468B.015, 020, and 025, and DEQ rules, but only to the extent that they are express and 
unambiguous. 
4 The Corps of Engineers plays a significant role in the pennitting of dredged and fill material placed in 
"navigable waters," including wetlands, under Section 404 of the CWA. 33 USC § 1344. The State of 
Otegon also administers a regulatory program governing the placement and removal of fill material in 
waters of the state, through the Oregon Department of State Lands (DSL). See ORS 196.800 - 196.905 
(DSL removal/fill permits). 
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2. Point sources are required to obtain discharge permits (known as NPDES 
or Section 402 permits) before adding pollutants to waters of the U.S. 5 

a. Generally, any discrete conveyance, such as a pipe, a ditch, or 
truck, is a point source. 

b. Pollutants are broadly defined and include sediment and turbidity, 
and in some contexts, heat. 

c. Waters of the U.S. include all navigable rivers and lakes and the 
tributaries to those rivers and lakes. This includes intermittent 
natural and artificial ditches or streams that feed the rivers. 
Adjacent wetlands are also included, although the precise coverage 
is currently being litigated and also is the subject of draft 
regulations. 

d. The NPDES permits must include effluent limits. These are permit 
conditions that require the use of appropriate pollution control 
technology and conditions that prohibit discharges that would 
cause or contribute to a violation of water quality standards. 

e. Traditionally, most silvicultural activities, including ditches and 
culverts have not been treated as point sources. The regulatory 
status of these sources is currently the subject oflitigation in 
federal courts. 

3. Section 319 of the CWA requires states to adopt and implement Nonpoint 
Source Management Programs that ensure, to the maximum extent 
practicable, nonpoint source pollution does not cause or contribute to 
violations of water quality standards6

. Unlike the Section 402 permit 
programs, states have a considerable degree of flexibility in developing 
and implementing such programs and EPA has only indirect authorities to 
enforce state compliance. Failure to secure approval of a 319 plan, or to 
implement identified BMPs, can result in loss of federal grant funds. 7 

4. States are also required to determine which water bodies fail to meet water 
quality standards. This is known as the Section 303(d) List8

• A Total 
Daily Maximum Load (TMDL) must be developed for the listed water 
bodies9

. The TMDL is essentially an equation wherein the state or EPA 
determines how much assimilative capacity exists in a water body and 
then allocates portions of that capacity to point sources, non-points 
sources, and reservations for future growth. States are required to 

33 use§ 1362(14) (definition); § 131 l(a) (prohibition of discharges without permits). 
' 33 use § 1329. 
7 The Coastal Zone Management ACT (CZMA), 16 USC§§ 1451-1465, also links federal funding to 
approved state management plans. 
' 33 use§ 1313(c)(2)(A). 
' 33 use § 1313( d). 
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implement TMDL allocations. Allocations are a matter of policy, subject 
to the usual administrative law requirement ofreasoned decisionmaking. 
Point source allocations are implemented directly through permits. 
Nonpoint source allocations are implemented through planning, non
regulatory and regulatory activities such as the Forest Practices Act, and 
Agricultural Water Quality Management Plans under SB 1010. If a state 
fails to implement a TMDL, EPA will require implementation, but since it 
lacks direct authority over most nonpoint sources it is required to further 
reduce loads given to point sources ifthe state fails to implement nonpoint 
source allocations. 

III. Forest Practices Regulation 

The Forest Practices Act (FPA) gives the Board authority to adopt rules governing 
forest practices. ORS 527.610 to 527.770, 527.990(1) and 527.992. Responsibility for 
enforcement falls to the State Forester and Department of Forestry. For the present 
discussion, the FPA's key elements can be summarized as follows: 

1. Forest practice rules must encourage "economically efficient" forest practices that 
"ensure the continuous growing and harvesting of forest tree species" as the leading use 
of private forestlands. ORS 527.710(2). Consistent with the Act's general statements of 
policy, the rules must "provide for the overall maintenance of the following resources: (a) 
air quality; (b) water resources, including but not limited to sources of domestic drinking 
water; (c) soil productivity; and (d) fish and wildlife." ORS 527.710(2). 

2. The forest practice rules include Water Protection Rules governing activities in or 
adjacent to water bodies, wetlands, and riparian areas. OAR 629-635-0000 to 629-660-
0060. The rules are intended to serve the FP A's resource protection goals for water, fish, 
and wildlife: 

"The overall goal of the water protection rules is to provide resource 
protection during operations adjacent to and within streams, lakes, 
wetlands and riparian management areas so that, while continuing to 
grow and harvest trees, the protection goals for fish, wildlife, and 
water quality are met. 

(a) The protection goal for water quality (as prescribed in ORS 
527.765) is to ensure through the described forest practices that, to the 
maximum extent practicable, non-point source discharges of 
pollutants resulting from forest operations do not impair the 
achievement and maintenance of the water quality standards. 

(b) The protection goal for fish is to establish and retain vegetation 
consistent . . . that will maintain water quality and provide aquatic 
habitat components and functions such as shade, large woody debris, 
and nutrients. · 
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( c) The protection goal for wildlife is to establish and retain 
vegetation ... that will maintain water quality and habitat components 
. . . . For wildlife species not necessarily reliant upon riparian areas, 
habitat in riparian management areas is also emphasized in order to 
capitalize on the multiple benefits of vegetation retained along waters 
for a variety of purposes." OAR 629-035-0100(7)(a)-(c). 

3. The FP A contains important substantive limitations on new rules which directly 
affect forest practice standards. ORS 527.714. Rules which implement the FPA's 
resource-protection objectives and which would "provide new or increased standards for 
forest practices" must meet stringent evidentiary criteria. ORS 527.714(l)(c), (5). For 
example, evidence must show that existing practices are likely to cause degradation of 
protected resources, and the proposed rule must reflect available scientific information, 
relevant monitoring, and, as appropriate, adequate field evaluation at representative 
locations in Oregon. ORS 527.714(5)(a)-(c). Proposed rules must be drafted with 
precision to prevent the harm or provide the benefits for the resource requiring protection. 
Rules must directly relate to, and substantially advance, their underlying objective. ORS 
527.714(5)(d). New rules must undergo an alternatives analysis, non-regulatory 
approaches must be considered, and the "least burdensome" alternative must be chosen. 
ORS 527.714(5)(e). The benefits to the resource achieved by the rule must be 
proportional to the harm cause by forest practices. ORS 527.714(5)(£). New rules must 
also be accompanied by a detailed economic impact analysis. ORS 527.714(7). 

4. Subject to ORS 527.765 and 527.770 (the BMP provisions discussed below), 
forest operations must comply with EQC rules and standards relating to air and water 
pollution control, and violations are subject to DEQ and EQC regulations and sanctions. 
ORS 527.724. 

IV. Relationship Between the Commission and Board 

The legislature has given the Commission primary responsibility for complying 
with the mandates of the federal CW A 10 and has given the Board exclusive responsibility 
for regulating forest practices. However, the potential for regulatory conflict or overlap 
arises from the fact that forest operations can affect whether a water body meets water 
quality standards. The legislature has dealt with this issue by exempting forest practices 
from certain aspects of the EQC'sjurisdiction, providing the Board with limited water 
quality regulatory authority, and providing each body with a process to request that the 
other consider its concerns. 

1. Forestry exemption from ejjluent limitations. Although the EQC has full 
authority to use TMDLs and related load allocations to protect water quality standards 
(ORS 468B. l 10(1 )), that authority is limited in the following manner: 

"Unless required to do so by the provisions of the [CW A], neither the 
[EQC nor the DEQ] shall promulgate or enforce any effluent 

10 As noted above, this authority is shared with the Department of Agriculture for certain purposes. See 
footnote 3. 
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limitation upon nonpoint source discharges of pollutants resulting 
from forest operations on forestlands in this state. Implementation of 
any limitations or controls applying to nonpoint source discharges or 
pollutants resulting from forest operations are subject to ORS 527.765 
and 527.770 .... " ORS 468B.110(2). 

This exemption withdraws "forest operations on forestlands" from EQC's 
regulatory jurisdiction (at least as far as "effluent limitations," "limitations" or "controls" 
are concerned) and places jurisdiction in the Board's hands, through the best management 
practice provisions of ORS 527.765 and 527.770. 

The precise meaning of ORS 468B.110(2) has not been explored by the courts 
and it contains several ambiguities. Technically it prohibits the EQC and DEQ from 
imposing "effluent limitations" on nonpoint source forest operations. The term is not 
defined in state law, but under federal law an effluent limitation is a condition imposed 
on a NPDES permit to require use of specified technology or ensure compliance with 
water quality standards. We therefore assume that the legislature meant something more, 
particularly in light of the broader terms "limitations or controls" used in the second 
sentence. 

2. Best Management Practices. As a substitute for EQC "limitations or controls," 
the legislature directed the Board to adopt best management practices (BMPs), i.e. "forest 
practices rules adopted to prevent or reduce pollution of waters of the state." ORS 
527.765(1). 

"The State Board of Forestry shall establish best management 
practices and other rules applying to forest practices as necessary to 
insure that to the maximum extent practicable nonpoint source 
discharges of pollutants resulting from forest operations on 
forestlands do not impair the achievement and maintenance of water 
quality standards established by the Environmental Quality 
Commission for the waters of the state." 

3. BMP enforcement shield. The FP A provides that forest operations conducted in 
accordance with BMPs "shall not be considered in violation of any water quality 
standards." ORS 527.770. 

4. Enforcement savings clause. The forestry exemption, BMP rules, and BMP 
shield, are narrowly drawn. Apart from these provisions, the EQC retains full 
enforcement authority: 

"Subject to ORS 527.765 and 527.770, any forest operations on 
forestlands within this state shall be conducted in full compliance 
with the rules and standards of the Environmental Quality 
Commission relating to air and water pollution control. In addition to 
all other remedies provided by law, any violation of those rules or 
standards shall be subject to all remedies and sanctions available 
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under statute or rule to the Department of Environmental Quality or 
the Environmental Quality Commission." ORS 527.724. 

V. Cooperation and Collaboration 

We have described how the legislature has divided responsibility for water quality 
regulation between the EQC and Board. Despite the relative clarity of this division, 
possibility of conflict remains because the agencies might disagree over the appropriate 
level ofregulation. (In this connection, "the agencies" includes the federal EPA, which 
has ultimate authority under the CW A with respect to water quality standards and 
TMDLs and the authority to cut off federal funds if it determines that the state does not 
have an adequate nonpoint source management plan.) The EQC might believe that the 
Board has not appropriately applied its BMP authority (ORS 527.765); conversely, the 
Board might take issue with the EQC's water quality standards as they affect forest 
operations (ORS 468B.105). The legislature anticipated disagreement and created 
cooperative mechanisms for the review of water quality rules governing forest operations. 

The scope of potential disagreement includes BMPs established under ORS 
527.765 and WQSs and TMDLs adopted under ORS Chapter 468B. As noted above, 
significant portions ofEQC's water quality program are subject to EPA oversight, 
including WQSs and TMDLs. By the terms of the forestry exemption, the EQC is 
prevented from imposing effluent limitations, but not if the EQC is "required to do so by 
the provisions of the [CWA]." ORS 468B.l 10(2). As a consequence, some water quality 
disputes implicate the EPA as well as the Board and EQC. 

The legislature has established reciprocal processes by which the Board and EQC 
may bring disagreement over water quality standards and BMPs to each other's attention. 
Under ORS 468B.105, upon the Board's request, the EQC "shall review any water 
quality standard that affects direct operations on forestlands." Conversely, under ORS 
527.765, the EQC may petition the Board to review BMPs. 

ORS 527.765 requires the Board to adopt BMPs and other rules "as necessary to 
insure that to the maximum extent practicable nonpoint source discharges ... do not 
impair the achievement and maintenance of water quality standards established by the 
[EQC]." When developing BMPs, the Board must consider five factors, among others: 

(a) Beneficial uses of waters potentially impacted; 

(b) The effects of past forest practices on beneficial uses of water; 

( c) Appropriate practices employed by other forest managers; 

( d) Technical, economic and institutional feasibility; and 

(e) Natural variations in geomorphology and hydrology. 
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In addition to these factors, the Board applies the FPA's strict rule-setting 
standards, found in ORS 527.714. ORS 527.710(2), 527.714(l)(c). The Board must also 
consult with the EQC in adopting and reviewing BMPs and other rules to address 
nonpoint source pollution. ORS 527.765(2). 

Special procedures govern review of existing BMPs. The Board is required to 
consider petitions seeking review of BMPs, so long as the petitions meet certain 
minimum criteria. ORS 527.765(3)(a). Having initiated review, the Board must dismiss 
a petition if it finds "that forest operations being conducted in accordance with the best 
management practices are neither significantly responsible for particular water quality 
standards not being met nor are a significant contributor to violations of such standards." 
ORS 527.765(3)(b). Dismissal must be by an order that includes findings regarding 
allegations in the petition, and the Board's reasons and conclusions. ORS 527.765(3)(d). 
If the EQC is the entity petitioning for review, the Board has two options: terminate 
review with the EQC concurrence, or begin rulemaking. ORS 527 .765(3)(c). 

If the Board determines that BMPs should be reviewed, rulemaking must begin. 
"Rules specifying the revised best management practices must be adopted not later than 
two years from the filing date of the petition for review, unless the board, with 
concurrence of the [EQC], finds that special circumstances require additional time." 
ORS 527.765(3)(e). Upon EQC's request, the Board is required to take interim action "to 
prevent significant damage to beneficial uses" while the BMPs are being reviewed. ORS 
527.756(3)(±). 

It is apparent from the structure of the BMP and WQS adoption and revision 
process that the legislature has given the matter considerable thought. With respect to 
WQSs, the process anticipates dialog between the Board and EQC. With respect to 
BMPs, the process anticipates significant public involvement in Board decision making. 
Interested parties have a specific burden of proof, and the Board must justify a decision 
not to revise a BMP in a manner unlike routine petitions for rulemaking under the 
Administrative Procedures Act. 11 Compare ORS 183.390. The EQC is given a special 
role in each stage of the process. Finally, the legislature included a disincentive tb 
discourage Board inaction: the "BMP shield" is lost if the Board fails to complete BMP 
revisions, or make a finding that revisions are not required, within the statutory deadline. 
ORS 527. 770. In sum, although the legislature has not mandated agreement between 
EQC and the Board on all aspects of water quality regulation, it has provided the agencies 
with a process and incentives to reach agreement. 

GENJ9812 

It As noted above, a decision to revise a BMP is also subject to specific statutory criteria. ORS 527.714, 
527.765(1). 
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DEQ 's Mission: To be an active leader in restoring, enhancing, and maintaining the quality of Oregon's air, water, and land. 

Water Quality Standards 

Water. If there is one thing 

all Oregonians agree on, it's 

that water is one of our most 

precious natural resources. In 

fact, with over 100,000 miles of 

streams and rivers, 360 miles of 

coastline and some of the 

cleanest lakes and reservoirs in 

the world, you could say that 

water defines Oregon. Our 

rivers, streams and lakes not 

"DEQ scientists 

monitor hundreds of 
rivers, streams, lakes, 
groundwater areas and 

estuaries in Oregon." 

Why we need water quality 
standards 

Standards are the benchmarks 

we use to know if we're doing 

our job to protect Oregon's 

water. When a river or stream 

meets the standards, the 

activities the water is used for 

are protected. Standards tell us 

if we can allow more growth 

only provide great natural beauty, they supply 

the water necessary for drinking, recreation, 

industry, agriculture and aquatic life. 

(and the water pollution that comes with 

growth) in a given area and still maintain safe, 

healthy, aesthetically pleasing waters. 



The elements of water 
quality standards 

The first element identifies the 

existing or potential uses of the 

water. This might include 

supporting activities like 

recreation, fishing, and 

irrigation. The second element 

identifies specific benchmarks 

that describe the quality of 

water needed to be able to use 

the water for those purposes. 

These guidelines can be either 

narrative or numeric. 

Narrative guidelines describe 

what Oregon's waters will be 

Hfree from", like oil and scum, 

color and odor, and other 

substances that can harm 

people and fish. Numeric 

guidelines assign numbers that 

represent limits and/ or ranges while exceeding the 

of chemical concentrations, like temperature standard might 

oxygen, or physical conditions have little impact on industry 

like water temperature. or agriculture, salmon and 

trout are profoundly affected 

A water body often has to 

support several uses, including 

cold-water fish like salmon and 

trout, industrial processes and 

agriculture. Federal law 

requires that DEQ protect the 

most sensitive of these uses. So 

by water temperature and must 

still be protected. 

Water quality standards are not 

established to protect against 

detrimental .effects of all water 

pollution 100% of the time - a 

Photos courtesy of City of Portland, B11rea11 of Environn1ental Service; 



certain level of risk is 

allowed. For example, 

standards for human 

carcinogens in water - things 

like arsenic and PCBs - are set 

using a risk estimate of 1 in 

· one million. 

How are water quality 
standards established? 

The most important thing 

DEQ does is look at all of 

the information available from 

scientists in Oregon, at EPA, 

and across the nation. All of 

the written scientific 

information is reviewed. 

Additional studies are 

completed if necessary. 

This information is taken to a 

technical/ scientific advisory 

committee. This committee is 

made up of experts from 

universities, industry, stitte 

and federal agencies, Indian 

tribes and environmental 

groups. The technical 

group rypically develops a 

range of possible standards 

which is forwarded to a 

second group, a policy 

advisory committee, which 

reviews the alternatives and 

selects one. The Oregon 

Environmental Quality 

Commission actually adopts 

the standards, after extensive 

public review. 

DEQ examines its standards 

every three years to make sure 

they are up to date 

scientifically. 



How are water quality 
standards measured and 
applied? 

DEQ scientists monitor 

hundreds of rivers, streams, 

lakes, groundwater areas and 

estuaries in Oregon. The 

monitoring process involves 

many techniques ranging from 

on-the-spot measurement of 

things like pH and alkalinity to 

taking water samples for later 

laboratory analysis for things 

like heavy metals or bacteria. 

DEQ also has computerized 

equipment that continuously 

monitors and records 

conditions including 

temperature and oxygen in a 

stream over a period of days, 

weeks or months. All data is 

reviewed for precision and 

accuracy using strict, 

scientifically sound protocols 

and EPA approved quality 

For more information contact: 

DEQ Water Quality Division 
811 SW Sixth Avenue 

Portland, Oregon 97204-1390 
(503) 229-5279 or (800) 452-4011 

www.deq. state. or. us 
www.epa.gov 

assurance methods. A report is 

prepared every two years 

showing which waters in 

Oregon don't meet standards. 

DEQ is a partner in the Oregon Plan for Salmon and Watersheds. 
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Improving Water Quality: 
TMDLs in Oregon 
Background 
Oregon's rivers, streams and lakes are a valuable 
resource for the State. Not only do they provide 
great natural beauty to Oregon, but they also 
supply the water necessary for drinking water, 
aquatic life, recreation, industry, and agriculture. 
With these demands in mind, the Oregon 
Department of Environmental Quality (DEQ) 
uses a comprehensive approach to maintaining 
and improving water quality. 

Using a comprehensive approach 
Water quality.problems in Oregon's waterways 
are nothing new. In 1938, the State Sanitary 
Authority (now known as the DEQ) was created 
to clean up pollution in the Willamette River 
with a focus on regulating end-of-pipe or "point 
source" discharges from cities and industry. This 
focus continued with passage of the federal 
Clean Water Act in 1972. During the last 25 
years, as point source discharges have been 
regulated, it became n1ore evident that there are 
other sources of pollution other than from pipes. 
These "nonpoint" sources come from diffuse 
runoff and habitat destruction, and originate both 
in urban and rural areas. 

Water quality improvement now requires a 
comprehensive watershed approach to solving 
pollution problems. This reflects the cumulative 
effect any activity in a watershed has on overall 
water quality. To solve water quality problems in 
a stream, river, lake or estuary, we need to 
consider the cumulative impact from all 
upstream sources including groundwater. 

Total Maximum Daily Loads (TMDLs) 
Under this new comprehensive strategy to 
addressing water quality problems, DEQ looks at 
the water quality of the entire river and 
watershed rather than whether or not a specific 
discharge meets its permit requirements. 
DEQ calculates pollution load limits, known as 
Total Maximum Daily Loads (TMDLs), for 
each pollutant entering a body of water. TMDLs 
describe the amount of each pollutant a 
waterway can receive and still not violate water 
quality standards. TMDLs take into account the 
pollution from all sources, including discharges 
from industry and sewage treatment facilities; 
runoff from farms, forests and urban areas; and 
natural sources such as decaying organic matter 
or nutrients in soil. TMDLs include a safety 

margin for uncertainty and growth that allows 
for future discharges to a river or stream 
without exceeding water quality standards. 

In the past, rivers and streams may have had 
several different TMDLs, each one determining 
the limit for a different pollutant. With its new 
comprehensive approach, DEQ takes into 
account all pollutants entering a waterbody and 
develops TMDLs that will control all pollutants 
in a particular geographic area, such as a 
watershed or sub-basin. 

The process for establishing a plan to improve 
water quality begins when the waterbody 
appears on DEQ's 303(d) list, which lists 
waterbodies that do not meet water quality 
standards. 

Developing water quality plans 
Federal law requires that streams, rivers, lakes 
and estuaries that appear on the 303(d) list be 
managed to meet state water quality standards. 
In most cases, rivers and streams receive 
discharges from both point and nonpoint 
sources of pollution. 

DEQ's comprehensive watershed approach for 
protecting water quality includes developing 
TMDLs for both point and nonpoint sources. 
DEQ is committed to having federally approved 
TMDLs on all waterbodies listed on the 1998 
303(d) list by the end of the year 2007. This 
time frame takes into account the urgency to 
save declining salmon runs, the desire of 
landowners to begin working on restoration 
efforts, and the desire of communities to 
safeguard their drinking water sources. 

Sediment from eroding banks is carried downstream and 
can impact fish habitat and agriculture. 
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When establishing TMDL limits, DEQ: 
• Reviews existing data and monitors to 

determine what pollutant is causing 
water quality problems and in what 
amounts it is entering the water. The 
review and monitoring also attempts to 
detennine how much of the pollution 
comes from point sources, nonpoint 

pollution, such as surface runoff, and 
how much is naturally occurring. 

• Uses techniques such as computer 
modeling to determine what affect the 
pollution is having on the stream or 
river, and how much of the pollutant 
can be discharged without exceeding 
water quality standards in the 
watershed. 

• Uses this inforn1ation to establish 
permit limits on the amount of pollutant 
each pipe can discharge and limits on 
nonpoint sources that are controlled 
through various water quality 
management plans. 

This comprehensive approach focuses on 
watershed plans developed locally. 

How plans are developed 
Management plans to restore streams and rivers 
to water quality standards will be developed by 
government agencies in cooperation with 
landowners. 

• If the land adjacent to a waterbody is 
agricultural, then the Oregon 
Department of Agriculture would work 
with the landowners in the watershed to 
devise and implement a management 
plan (as stipulated by Senate Bill 1010). 

• If the land is private or state forest, then 
the Oregon Department of Forestry 
implements the Forest Practices Act. 

• Federal agencies (such the U.S. Forest 
Service or the Bureau of Land 
Management) would have responsibility 
to develop watershed management 
plans for federal lands. 

• In urban and rural areas not covered by 
other state or federal agencies, cities 
and counties would develop 
management plans, working closely 
with local watershed councils. 

These plans are sent to DEQ for inclusion in an 
overall water quality management plan, which 
DEQ then submits to the U.S. Environmental 
Protection Agency (EPA) along with the TMDL. 
EPA has the responsibility for approving the 
TMDL. 

Not all basins will have TMDLs developed at 
once. DEQ has prioritized the order for 
allocating resources to develop TMDLs through 
the year 2007. 

Protecting our future 
Through careful planning and through such 
approaches as the Total Maximum Daily Load, 
we can not only address pollution today but also 
maintain the quality of Oregon's waterways for 
the future. 

For more information about TMDLs, or about 
how you can help prevent water pollution, write 
the Oregon Department of Environmental 
Quality, Water Quality Division, 811 SW Sixth 
Ave., Portland, OR, 97204. You may also 
contact Greg Aldrich, Watershed Management 
Section Manager, at (503) 229-6345. 

Further information on TMDLs and other 
programs can be found at DEQ's Web site at 
www.deq.state.or.us 

This document is available in an alternative 
format (e.g. large type or Braille) by calling 
DEQ's Office of Communications & Outreach at 
(503) 229-5766 or (toll-free within Oregon) 1-
800-452-4011. People with hearing impairments 
may call DEQ's TTY line at (503) 229-6993. 

Riparian shade is an important component for maintaining 
cool stream temperatures. 



The 2002 303(d} List of 
Impaired Waters in Oregon 
The Clean Water Act and the "303(d)" List 
The Oregon Department of Environmental 
Quality (DEQ) has the responsibility for 
developing water quality standards that protect 
beneficial uses of rivers, streams, lakes and 
estuaries. Beneficial uses include drinking water, 
cold water fisheries, industrial water supply, 
recreation and agricultural uses. Once standards 
are established, the state monitors water quality 
and reviews available data and information to 
determine if these standards are being met and 
water is protected. 

Section 303( d) of the federal Clean Water Act 
requires each state to develop a list of water 
bodies that do not meet standards, and to submit 
this list to the U.S. Environmental Protection 
Agency (EPA) every two years. The "303(d) 
list" provides a way for Oregonians to identify 
and prioritize water quality problems. The list 
also serves as a guide for developing and 
implementing watershed pollution reduction 
plans to achieve water quality standards and 
protect beneficial uses. 

Gathering the 2002 data 
DEQ recently completed the 2002 303(d) list. 
Beginning in July 2001, DEQ requested data 
indicating whether Oregon's surface water is 
exceeding water quality standards. The 303(d) 
list includes data submitted by individuals, 
organizations and government agencies as well 
as DEQ's own monitoring data. DEQ developed 
a draft list and presented the list for public 
comment from Aug. 5 through Nov. 1, 2002. All 
public comments were reviewed and a final list 
was developed. The final list is accompanied by 
a list of priorities that target resources for 
correcting water quality problems. 

The 2002 303(d) List 
The 2002 303(d) list includes more than 13,300 
stream miles that are listed for at least one water 
quality pollutant. Exceedances of temperature 
and bacteria are the most prevalent, followed by 
dissolved oxygen. The 1998 303(d) list included 
more than 13,700 stream miles that were listed 
for at least one pollutant. About 5,000 miles have 
been added since the 1998 303(d) list for at least 
one pollutant. 

Since 1998, DEQ has "de-listed" or removed 
more than 6,000 miles for at least one pollutant. 

Water bodies are de-listed because: 
• EPA has approved water quality 

management plans and Total Maximum 
Daily Load (TMDL) detenninations for 
listed segments of rivers and streams. 
TMDLs outline how much pollutio.n a 
water body can safely handle to support 
beneficial uses. 

• New data indicates the water body 
meets water quality standards. 

• The assessment methodology has 
changed since the previous 303(d) list. 

DEQ, since 1998, has completed TMDLs for 
several major basins as well as for the Columbia 
River and Grande Ronde River. New listings will 
be incorporated into TMDLs being developed in 
2003 or later. By 2004, DEQ will complete 
TMDLs in more than 40 additional basins, 
including the North Coast and Rogue River 
basin. 

Streams and rivers are not placed on the 303( d) 
list until sufficient data are available that indicate 
an exceedance of water quality standards has 
occurred. Currently, DEQ does not have . 
information on all Oregon water bodies due to 
insufficient data and/or the quality of the data. 
Those waters lacking information are not 
included on the 303 (ct) list. Streams and rivers 
with suspected problems are identified as ''Water 
Bodies of Potential Concern." 

DEQ anticipates EPA approval of the 2002 303 
(d) list 30 to 60 days after submission. 

For more information 
For more infonnation on the 303(d) list, contact 
Marilyn Fonseca, Portland, at (503) 229-6804 or 
via e-mail at: fonseca.marilyn@deg.statc.or.us. 

The complete 2002 303 (d) list of impaired water 
bodies in Oregon is available by accessing 
DEQ's Web site at: 
http: / !www. deg.state. or. us/wq/3 03 dlist/3 03dpage. hnn 

Alternative formats 
Alternative fonnats (such as Braille or large 
type) of this document can be made available by 
contacting DEQ's Office of Communications & 
Outreach, Portland, at (503) 229-5317. 
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DEQ's Temperature 
Standards 
Why Is Water temperature Considered So 
Important? 
Water temperature has a profound effect on 
organisms that live or reproduce in the water. 
This is particularly true of Oregon's native 
11 cold-watern fish such as salmon, Bull Trout, 
Steelhead and some amphibians (frogs and 
salamanders). When water temperature becomes 
too high, salmon and trout suffer a variety of 
ill effects ranging from decreased spawning 
success to death. For these reasons it is important 
to protect the state's water from unnecessary 
warming. 

How Did Oregon Develop The Water 
Temperature Standards? 
DEQ protects water quality by establishing 
standards to protect beneficial uses such 
recreation, aquatic life, fisheries, irrigation, and 
drinking water. While there may be competing 
beneficial uses in a river or stream, federal law 
requires DEQ to protect the most sensitive of 
these beneficial uses. The temperature standard 
is designed to protect cold water fish such as 
salmon and trout. 

The temperature 11 standard" is a very flexible and 
important set of criteria. There is no one number 
that dictates how the temperature issue will be 
applied on every single stream or river. The goal 
of the criterion is to protect fish and aquatic life. 

Specifically, it's based on a scientific analysis of 
the needs of cold-water aquatic species. The 
standard sets a criterion at 64 degrees unless 
there is cold-water fish spawning or bull trout 
habitat. These special habitat areas have 
standards of55 degrees and 50 degrees 
respectively. In the lower Columbia and 
Willamette rivers it is set at 68 degrees. 

DEQ's previous temperature standard was very 
rigid. To develop a new standard that offered 
more flexibility DEQ formed a committee of 
scientific experts from Oregon State University, 
industry, tribes, and state agency scientists from 
the Oregon departments of Agriculture, Forestry 
and Fish and Wildlife to develop a better 
standard. This group studied the temperature 
issue for more than a year before making its 
recommendations to DEQ. 

DEQ incorporated the reconunendations into a 
proposed rule that addressed a11 reviewed 
standards options, and then held a public 
comment period with a series of public 
workshops and hearings to solicit suggestions 
and comments prior to submitting it to the 
Environmental Quality Commission (EQC) for 
adoption. After the EQC adopted the rule, it was 
sent to the U.S. Environmental Protection 
Agency (EPA) for approval. 

How Can The Same Standard Be Applied 
Statewide When Temperatures Naturally 
Vary Across The State? 
The temperature standard is designed to protect 
cold-water aquatic species such as trout and 
salmon throughout their lifecycles. These needs 
are the same regardless of where the fish live. 
Scientific evidence has shown that these species 
have existed in all 19 basins of the state, and that 
they begin to show negative physiological effects 
beginning at about 58 degrees Fahrenheit. Based 
on this requirement there is no reason for setting 
separate standards based on geography or 
climate. 

How Will Stream Temperature Be 
Measured To See If It Meets Standards? 
To get stream temperature infonnation, 
continuous recording temperature sensors 
are placed at well mixed water locations in 
streams during the seasons when maximum 
temperatures are expected. The monitoring 
locations must be representative of the 
waterbody, have presence or passage of salmon, 
trout or other fish species, and be accessible. 
Quality assurance requires calibration and 
periodic auditing of sensors. People overseeing 
the monitors download from the sensors to a 
portable computer, then format and send to an 
electronic database used to determine instream 
compliance with the temperature standards. 

Determining whether the stream temperature is 
above or below the temperature standard is based 
on the average of the maximum daily water 
temperatures for the stream's warmest, 
consecutive seven-day period during the year. A 
one time measurement above the standard will 
NOT be considered a violation of the standard. 
When stream flow is exceptionally low or air 
temperature is exceptionally high the emperature 
standard is waived (an example is when the 

~ 

r.t.= 
I •l i(•l 
State of Oregon 
Department of 
Environmental 
Quality 

Water Quality 
811 SW 6lh Avenue 
Portland, OR 97204 
Phone: (503) 229~5696 

(800) 452-4011 
Fax: (503) 229-5850 
www.deq.srate.or.us 

Last Updated: 10/02/00 



flow is less than the expected ten year low flow 
or the air temperature is above the 90th 
percentile of a seven day average). 

Are There Exceptions To The Standard 
When The Weather Is Unusually Hot? 
Yes. If stream temperatures are above the 
standard during a time when the air temperatures 
are exceptionally hot, it is not considered a 
violation. Exceptionally hot air temperatures are 
measured against the average maximum 
temperature that would be expected to occur over 
a seven-day period once every ten years. Water 
temperature information collected on these hot 
days aren't used for 303(d) listing purposes even 
if they exceed the standard. 

Doesn't The Sun On Hot Summer Days 
Make Streams Naturally Hot? 
Yes, streams are warmer in summer and in direct 
sun than in winter. But, most aren't usually 
hotter than the standard unless changes have 
occurred in the landscape from human activities 
that affect shading and the width and depth of 
the stream. 

Some streams in Oregon likely always reached a 
summer maximum temperature greater than the 
temperature criteria. The number of such streams 
is unknown. The standard recognizes that not all 
streams will be able to comply. It says that if all 
feasible efforts to improve the temperature have 
been taken then, the temperature achieved can 
become the criteria for that specific stream as 
long as beneficial uses are protected. 

Does Shade Cool Streams? 
No. Instead, shade will reduce the rate of 
heating. A slower rate of heating, however, 
results in a cooler stream temperature at any 
given time. 

What Happens If The Water Upstream Of 
My Property Is Over The Standard? 
Water temperature is cumulative, and typically 
becomes warmer as it goes downstream, so 
people at the bottom of a watershed may find 
stream temperatures are already high because of 
what happened upstream from them. An 
individual land owner will not be expected to 
make the stream comply with the temperature 
standard as it goes past his/her land. But, all 
those who contribute to warming of the streams 
will be asked to work to reduce their 
contributions to the warming of the water. 

What Happens To Businesses And Cities 
Who Discharge To Rivers And Streams If 
The Temperature Is Over The Standard? 
Businesses and cities that are already discharging 
to the river or stream will be monitored to ensure 
that their discharges are not contributing to an 
increase in temperature. 
• Dischargers who are contributing to a 

temperature increase will have their permits 
modified when they come up for renewal 
(every five years) to ensure that the 
discharge does not contribute to the 
problem. 

• New or increased discharges will not be 
allowed if the discharge contributes to the 
temperature problem until a TMDL is 
approved for that watershed. Temperature 
limits set in the TMDL will be written into 
the dischargers permit. 

Will People Be Expected To Plant Trees 
Along Their Streambanks? 
Not necessarily. Tree planting will be requested 
only where it's feasible and where it would make 
sense because of stream size, depth, soil type, 
and other factors that indicate that stream 
shading will reduce the wanning of the stream. 
While shade along a river that is IOO feet wide 
may not prevent warming, that same shade along 
smaller tributaries will significantly reduce 
stream warming and allow cooler water to enter 
the larger waterbody. 

Do Agricultural Or Past Forest Practices 
Increase Stream Temperature? 
Yes. Many increases in stream temperatures 
were caused by past forest practices that 
removed streamside vegetation. A study in the 
Alsea watershed using one stream from a clear 
cut area and one as a control area with no change 
(I 966-67), showed that the stream temperature 
increased by 14 degrees F during the first 
summer after being logged. (Forest practices no 
longer occur in this manner.) 

A 20 year record of stream temperature on Cedar 
Creek, a tributary of Steamboat Creek in the 
Umpqua Basin, showed that immediately after 
clear-cut in 1969, the temperature during the 
warmest 14 measurements averaged 78 degrees 
F. By I 995, after more than 20 years of re
growth of trees, the temperature on the warmest 
14 days was between 64-65 degrees F. 

In one case, the average stream temperature of 
the Deschutes River through an enclosure that 
was ungrazed for 10 years was 12 degrees F 
lower than stream temperatures in grazed 
sections where riparian vegetation had not been 
allowed to re-grow. 



If A Stream or River Is Listed On The 
303(d) List For Temperature How Can It 
be Removed? 
A strean1, river, lake or estuary is removed from 
the list when there is evidence that: 
• it is meeting water quality standards; 
• it is violating water quality standards due 

only to natural conditions (meaning that 
there is no human-caused influence); 

• a TMDL has been approved (TMDLs 
describe the maximum amount of pollutants 
from pipes and surface runoff sources, 
including natural background, that may enter 

• the river or stream without exceeding water 
quality standards.); or 

• was placed on the list in error. 

What Can I Do? 
Landowners are encouraged to continue using 
their best efforts to reduce temperatures on 
streams and rivers. A landowner can seek help 

from agencies such as the Oregon Department of 
Agriculture, the Natural Resource Conservation 
Service, the Oregon State Extension Service and 
the Oregon Department of Fish and Wildlife to 
devise methods for reducing temperatures and 
protecting fish and aquatic life. 

Urban residents can help by protecting 
streamside vegetation that provides shade. This 
includes not mowing lawns to the waters 1 edge 
and supporting local programs to restore 
streamside grasses, bushes and trees. Urban 
residents are encouraged to contact their local 
watershed council, city or county government 
for advice on reducing temperatures in urban 
streams and protecting fish and wildlife. 

This document is available in alternate format 
(e.g. large type or Braille) by calling DEQ 
Public Affairs (503) 229-5766 or to// free within 
Oregon (800) 452-4011. People with hearing 
impairments may call DEQ 's TTY at (503) 229-
6993 
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,,. 303(d) List 

"' §401 Certs 
Oregon TMDLs Approved by USEPA - May 2000 through July 2004 

II- Drinking Water Total TMDL Segments completed to date: 421 

II- Fact Sheets 

,,. Groundwater 

,,. Links 

I> Loans/Grants 

,,. Nonpoint 

"' Notices 

"' Septic Systems 
(Onsite) 

I>- Permits 

I>- Rules 

I>- Standards 

I>- Storm Water 

ii> TMDLs 

I>- UIC 

I>- Willamette 

TMDLs approved Rrior to 2000 

Waterbody 
(Basin/TMDL Water Quality 

Segments) Concern Addressed 

Upper Grande Ronde Temperature, pH, 
Sub-basin Algae, DO, 
(Grande Ronde/73) Sedimentation 

Upper South Fork 
Coquille River Temperature 
(South Coast/4) 

Temperature, pH, 
Umatilla River Basin Sedimentation, 
(Umatilla/45) Turbidity, Aquatic 

Weeds, Algae 

Tillamook Temperature, 
(North Coast/40) Bacteria 

Temperature, 
Tualatin 
(Willamette/101) 

Bacteria, DO, Algae, 
pH 

Little River Temperature, pH, 
(North Umpqua/16) Sedimentation 

Western Hood Temperature 
(Hood/7) 

Nestucca Bay Temperature, 
(North Coast/6) Bacteria, Sediment 

Lower Sucker Creek 
Watershed Temperature 
(lllinois/3) 

Lobster Creek 
Watershed Temperature 
(Rogue/3) 

Upper Klamath Lake Temperature, pH, 
Drainage DO, Chlorophyll a (Klamath/32) 

TMDL Parameters 

Temperature, 
Sediment, Nitrogen, 
Phosphorous 

Temperature 

Temperature, pH, 
Sedimentation, 
Turbidity, Aquatic 
Weeds, Algae 

Temperature, 
Bacteria 

Temperature, 
Bacteria, DO, 
Settleable Volatile 
Solids, Ammonia, 
Chlorophyll a, pH, 
Phosphorus 

Temperature, pH, 
Sediment 

Temperature 

Temperature, 
Bacteria, Sediment 

Temperature 

Temperature 

Temperature, pH, 
DO, Chlorophyll a 

US EPA Completed 

Approval TMDL 

Date Segments 
(cumulative) 

05/03/2000 73 

03/23/2001 77 

05/09/2001 122 

07/31/2001 162 

08/07/2001 263 

01/29/2002 279 

01/30/2002 286 

05/13/2002 292 

05/30/2002 8 
06/13/2002 298 

08/07/2002 330 

7/?C)/?004 
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Lower Columbia 
River Total Dissolved Gas Total Dissolved Gas 
(Lower Columbia/7) 

North Coast Temperature, Temperature, 
Subbasins 
(North CoasU56) Bacteria Bacteria 

Alvord Lake 
Temperature, Temperature, Subbasin 

(Malheur Lake/7) 
Dissolved Oxygen Dissolved Oxygen 

Applegate Subbasin Temperature, Temperature, 
(Rogue/17) Sediment Sediment 

Snake River-Hells Temperature, Total 
Temperature, Total 
Dissolved Gas, 

Canyon Reach Dissolved Gas, DDT, DDT, ODE, ODD, 
(Snake River/4) DOE, DOD, Dieldrin 

Dieldrin 

For more information contact Greg Aldrich at (503) 229-6345. 

DEQ Online is the official Web site for the Oregon Department of Environmental Quality. 
If you have questions or comments, please gQntact us. 

Last updated: Wednesday June 09 ·2004 

httn://www.dea.state.or.us/wo/TMDLs/AoorovedTMDLs.htm 
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11/18/2002 337 

08/20/2003 393 

02/11/2004 400 

02/11 /20041 417 I 
03/01/2004 G 

7/29/2004 
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APPENDIX D: ODF/DEQ MOU 

MEMORANDUM OF UNDERSTANDING BETWEEN THE 
OREGONSTATEDEPARTMENTOFENVIRONMENTAL 
QUALITY AND THE OREGON STATE DEPARTMENT OF 

FORESTRY 

I. Introduction and Statement of Purpose 

A. Introduction 

1. The Environmental Quality Commission (EQC) and the Oregon Departinent of 
Environmental Quality (DEQ) are responsible for implementing the Federal Clean Water 
Act in Oregon, ORS 468B.035, including adoption of water quality standards. The DEQ 
has adopted and the U.S. Environmental Protection Agency (EPA) has approved Oregon's 
water quality standards and its 1994/1996 303(d) list. DEQ intends to update and resubmit 
its 303(d) list to EPA in 1998 and subsequent years as required by federal regulations. DEQ 
is setting priorities for TMDL preparation. 

2. Subsection 303(d) of the Federal Clean Water Act (the Act), 33 U.S.C. §1313(d), requires 
states to identify waters for which effluent limitations or other pollution control 
requirements required by local, State, or Federal authority are not stringent enough to 
implement applicable water quality standards, 40 C.F.R. §130.7 (b). These water bodies are 
referred to as "water quality limited." For each water on the 303(d) list that is not removed 
from the list by findings of water quality impairment due to natural conditions or best 
management practice (BMP) effectiveness, the state must establish a total maximum daily 
load (TMDL) allocation at a level necessary to implement the applicable water quality 
standards with seasonal variations and a margin of safety which takes into account any lack 
of knowledge concerning the relationship between effluent limitations aqd water quality. A 
TMDL is the sum of the individual wasteload allocations for point sources and load 
allocations for non-point sources and natural background, 40 C.F.R. §130.2(i). 

3. TMDLs must be incorporated into the continuing planning process required by Section 
303(e) of the Act and the continuing planning process must be included in the state's water 
quality management plan. Sections 208 and 319 of the Act, 33 U.S.C. §1288 and §1329, 
require the state to prepare non-point .source management plans. 

4. ORS 527.765 requires the Oregon Board of Forestry (the Board), in consultation with the 
EQC, to establish Best Management Practices (BMPs) and other rules applying to forest 
practices to ensure that to the maximum extent practicable non-point source discharges of 
pollutants resulting from forest operations do not impair the achievement and maintenance 
of water quality standards established by the EQC. The Oregon Department of Forestry 
(ODF) is the Designated Management Agency (DMA) by DEQ for regulation of water 
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quality on nonfederal forestlands. Forest operators conducting operations in accordance 
with ODF BMPs are considered to be in compliance with Oregon's water quality standards. 

5. The Board in consultation and with the participation and support ofDEQ, has adopted 
water protection rules in the form ofBMPs for forest operations, including, but not limited 
to, OAR Chapter 629, Divisions 635-660. These rules are implemented and enforced by 
ODF and monitored to assure their effectiveness. DEQ participates in the design and 
implementation of these monitoring efforts. The EQC, DEQ, the Board and ODF 
determined that pollution control measures required as BMPs under ORS 527.765 will be 
relied upon to result in achievement of state water quality standards. 

6. The EQC, DEQ, the Board, and ODF are all committed to restoring salmon and meeting 
water quality through the Healthy Streams Partnership and Oregon Plan for Salmon and 
Watersheds, 1997 Oregon Laws, Ch. 7. 

B. Purposes of MOU 

The purposes of this memorandum of understanding: 

I. To further define the respective roles and responsibilities of the EQC, the DEQ, the Board, 
and ODF in preventing, controlling and reducing non-point source discharges to achieve 
and maintain water quality standards; 

2. To explain the process for determining whether (a) forest practices contribute to identified 
water quality problems in listed water quality limited streams; (b) if so, to determine 
whether existing forest practice rules provide sufficient control to assure that water quality 
standards will be met so that waters can be removed from the 3 03 ( d) list; 

3. To describe the process for interagency coordination in revising forest practice rules, if 
necessary, to assure the achievement of water quality standards; and 

4. To encourage the use of voluntary and incentive-based regulatory solutions to achieve and 
maintain water quality. 

II. Forest Practice BMPs and Water Quality Standards 

Since ODF is the DMA for water quality management on nonfederal forestlands and OD F's 
BMP's are designed to protect water quality, ODF and DEQ will jointly demonstrate how the 
Forest Practices Act (FPA), forest practice rules (including the rule amendment process), and 
BMP's are adequate protection pursuant to ORS 527.765. This demonstration of the ODF BMP 
program adequacy will be done at the statewide scale with due consideration to regi·onal and 
local variation in effects including non-anthropogenic factors that can lead to water quality 
standard violations. 
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Water quality impairment related to aquatic weeds, bacteria, chlorophyll a, dissolved oxygen, 
flow modification, many nutrients, total dissolved gas, or toxins are generally not attributable to 
forest management practices as regulated by the EPA. However, it is generally accepted that 
forest management practices have in some cases caused documented changes in temperature, 
habitat modification, sedimentation, turbidity, and bio-criteria. Therefore, this statewide 
demonstration of FP A effectiveness in protection of water quality will address these specific 
parameters and will be conducted in the following order: 

a. temperature (draft report target completion date Spring, 1999), 
b. sedimentation and turbidity (draft report target completion date Summer, 1999), 
c. aquatic habitat modification (draft report target completion date fall 1999), 
e. bio-criteria (draft report target completion date end 1999), and 
f. other parameters (draft report target completion date spring 2000). 

The analyses will be presented in a format compatible with EPA region 10 g11oidance (pages 4-6, 
dated November 1995) regarding BMP effectiveness determinations, and will include: 

a. "Data analysis of the effectiveness of controls relative to the problem": analyze 
relevant data and studies on the parameter and known control methods, 

b. "Mechanisms requiring implementation of pollution controls": give a clear exposition 
of the rules/programs that are designed to provide for protection, 

c. "Reasonable time frame for attaining water quality standards": discuss expected 
recovery times which may be long for some parameters because the ecological 
processes that bring recovery are long-term, and 

d. "Monitoring to track implementation and effectiveness of controls": describe the scope 
and extent the effectiveness and implementation monitoring program and how they tie 
back to program changes for adaptive management. 

In addition, these analyses will address attainment of state anti-degradation policy. These 
demonstrations will be reviewed by peers and other interested parties prior to final release. 
While analysis is being conducted and unless or until changes are made in accordance with 
ORS527.765, the EPA and implementing rules will constitute the water quality BMP program 
for forestlands. These sufficiency analyses will be designed to provide background information 
and techniques for watershed based assessments ofBMP effectiveness and water quality 
assessments for watersheds with forest and mixed land uses. 
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III. ODF and DEQ coordination for listed waterbodies (i.e., 303(d) list) 

A. Waterbody Specific Coordination 

The following coordination will occur between ODF and DEQ regarding the TMDL process and 
water quality management plans: 

1. For basins where agreement is reached that water quality impairment is not attributable to 
forest management practices (Figure I), the forest practice rules will constitute the water 
quality compliance mechanism for forest management practices on nonfederal forestland. 
ODF will not participate in the development of the TMDL or water quality management plan 
except as requested to assist DEQ as ODF budgeted resources permit. If the basin associated 
with a listed waterbody is entirely or almost entirely on federal land or non-forestland ODF 
will have little or no involvement (Figure I). 

2. For basins where water quality impairment is attributed to the long-term legacy of historic 
forest management and/or other practices, but ODF and DEQ jointly agree that the forest 
practice BMP's are now adequately regulating forest management activities and not adding to 
further degradation of water quality, the forest practice rules will be designated in the water 
quality management plan as the mechanism to achieve water quality compliance for forest 
operations. ODF will participate with the other DMAs in developing the water quality 
management plan as necessary. 

3. For basins where water quality impairment may be attributable to forest management 
practices and ODF and DEQ cannot agree that the current BMPs are adequately regulating 
forest management activities (Figure I), the current forest practice rules will be designated in 
the water quality management plan as the mechanism to achieve water quality compliance 
for forest operations. However, ODF will design and implement a specific monitoring 
program as part of the basin plan to document the adequacy of the best management 
practices. The schedule and scope of the monitoring program will be jointly agreed to by 
DEQ and ODF. During the interim, while monitoring is being conducted, the current rules 
will constitute the water quality compliance mechanism. If the monitoring results indicate 
that changes in practices are needed in a basin, the DEQ and the Board will use OAR 629-
63 5-120 to create watershed specific protection rules or use other existing authority to ensure 
that forest management activities do not impair water quality. 

4. For basins where both ODF and DEQ agree that there are water quality impairments due to 
forest management activities even with FPA rules and BMP's, the DEQ and the BOF will use 
OAR 629-635-120 to create watershed specific protection rules or use other existing 
authority to ensure that forest management activities do not impair water quality. 
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In deciding between conditions (a)-(d) above, tbe statewide rule sufficiency analysis (described 
in II) will be critical in determining which situation exists. If the practices and impairments are 
found by DEQ and ODF to be regional or statewide in nature the BOF will create or modify 
statewide or regional rules or design other effective measures to address the impairment. 

B. Removal or Reclassification ofWaterbodies 

DEQ will propose removal ofwaterbodies (Figure 1) on the 303(d) list when: 

I. additional data indicates that the waterbody is not in violation, 

2. water quality parameters are found to be in violation for reasons other than human activities, 

3. TMDL's, or water quality management plans or their equivalents, have been established in 
compliance with the Clean Water Act §303, or " 

4. the FPA, forest practice rules and BMP's are found to be adequate for a given water quality 
parameter in a given basin via the statewide demonstration or watershed based demonstration 
(see section n above) and all land affecting the listed waterbody is deemed forestland that is 
regulated under the FPA. Forest basins that have water quality impairment due to legacy 
conditions that will not be corrected by the current BMPs alone, remain listed witb their 
present status until voluntary or incentive based actions are implemented that are intended to 
restore watershed conditions such that water quality standards can be met. 

IV. Voluntary and Incentive-Based Approaches 

DEQ and ODF will work jointly with landowners and watershed councils, as resources permit, to 
use innovative approaches to resolving water quality problems. DEQ and ODF will use other 
pollution control requirements when appropriate to restore watershed conditions such tbat water 
quality standards can be met in waterbodies listed under Section 303(d) of the.Clean Water Act. 
These pollution programs include but are not limited to the following: 

1. Oregon Laws 1997, ch. 553, The Green Permits Act,; 

2. Oregon Laws 1995, ch. 413, The Forest Stewardship Act,; 

3. Oregon Laws 1997, ch. 7, Healthy Streams Partnership and the Oregon Plan for Salmon and 
Watersheds; 

4. DEQ's Environmental Management Systems Incentives Project; 

5. Habitat Conservation Plans adopted and approved under the Endangered Species Act; 

6. Project XL agreements with tbe EPA; and 
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7. Pollution Prevention Partnership agreements with the EPA Some of these alternative 
approaches will become critical and complementary to the forest practices program when 
attempting to restore water quality in streams with significant legacy conditions caused by 
past actions such as channel simplification from splash damming and stream cleaning. 

V. Other key coordination points for DEQ and ODF 

There are two other issues that will require special coordination between DEQ and ODF. These 
coordination issues regard: 

I. Outstanding Resource Water designations and management measures, and 
2. Coordination between the two agencies when there is a land use conversion. 

Both agencies agree to open discussion on how to coordinate on these issues but they are 
separate issues that are not covered by this particular MOU. 

VI. Signatures 

Signed: ___________ _ 
James E. Brown, State Forester 
Oregon Department of Forestry 

Signed: ___________ _ 
Langdon Marsh, Director 
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"STEWARDSHIP IN 
FORESTRY-

Oregon Department of Forestry and Department of 
Environmental Quality Sufficiency Analysis: A Statewide 
Evaluation of Forest Practices Act Effectiveness in Protecting 
Water Quality 

The Oregon Department of Forestry (ODF) and Department of Environmental Quality 
(DEQ) are pleased to present this joint evaluation of the sufficiency of the Forest 
Practices Act (FPA) to protect water quality. In recent years increased attention has 
been given to the development of Total Maximum Daily Loads (TMDLs) and the listing of 
303(d) water quality limited streams in the state of Oregon under the Clean Water Act. 
This presented new opportunities for the ODF and DEQ to move forward together to 
address water quality issues on nonfederal forestlands. This report represents the 
culmination of four years of work by our departments, pursuant to an April 1998 
Memorandum of Understanding. 

The ODF is the designated management agency by statute for regulation of water quality 
due to nonpoint source discharges or pollutants resulting from forest operations on 
forestlands. The Board of Forestry, in consultation and with the participation and support 
of the Environmental Quality Commission, has adopted water protection rules for forest 
operations (ORS 527. 765). Forest operators conducting operations in accordance with 
the FPA are considered to be in compliance with Oregon's water quality standards (ORS 
527.770). 

This report draws on available research and monitoring data relevant to curre_nt forest 
practices, and demonstrates overall program adequacy at the statewide scale with due 
consideration to regional and local variation in effects. This analysis is based on the 
premise that achieving the goals and objectives of the Forest Practices Act will ensure 
the achievement and maintenance of water quality goals. Conclusions include the 
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finding that there is some risk current protection may not be sufficient at a site-specific 
scale for some small and medium streams, however, the significance and scope of this 
risk is uncertain. 

The purpose of the recommendations included in this report is to ensure that the FPA 
goals and objectives, and thus water quality standards, are being met. The Board of 
Forestry will consider the recommendations in light of the relevant social, economic, and 
environmental context of the FPA. Accordingly, the recommendations are offered to 
highlight general areas where current practices are either sufficient or could be improved 
in order to better meet the FPA goals and objectives and in tum provide added 
assurance of meeting water quality standards. , 

mes E. Brown, State Forester 
Oregon Department of Forestry 

~µ; ,< ¢tfeu:4,cA 
StepHanie Hallock, Director 
Oregon Department of Environmental Quality 
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British ColLJmbia's Environmental 
Forestry Policy Record 

i n Pe rs p e. c: t iv e 

fii Benjamin Cashore and Graeme Auld 

Some environmental groups and US forest companies, each for their own reasons, have criti
cized forest policy in British Columbia as lax. and the US Congress and rnedia have taken up the 
call for stricter regulations in Canada. A comparison of BC forest policy with the policies ofthe 
USDA Forest Service and six major softwood-harvesting states reveals that British Columbia 
has more stringent regulations than has been supposed. Focusing on dearcutting, riparian 
zone management, and protected areas, we find that BC policy in spring 2001 was generally 
comparable to that of Washington State and Oregon; only the Forest Service had stricter rules. 
State practices in Texas, Alabama, Mississippi, and Georgia were less stringent. 

Keywords: Canada; conservation; industry; regulation 

F
orest policies· in British Colum
bia, Canada, have come under 
increasing international scrutiny 

from two fundamentally different 
sources: US, European, and transna
tional environmental groups that wish 
to protect and preserve the unique eco
logical character of British Columbia's 
rainforests (Bernstein and Cashore 
2000; Stanbury 2000) and the Coali
tion for Fair Lumber Imports, a group 
of US companies that say BC forest 
policies constitute an unfair subsidy to 
their Canadian competitors (Cashore 
1997a, 2001). By the early 1990s, 
some members of both groups had de
veloped an informal "bootleggers and 
Baptists" relationship through their 
shared interest in increasing the cost of 
harvesting British Columbia's publicly 
owned timber. They asserted in the US 
media and in the US Congress that 
Brirish Columbia's environmental reg
ulations were lax compared with those 
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in the United Stares (Balmer 1993; 
Canadian Press 1994; Vancouver Sun 
1994; Saunders 1995; Cashore 1997a; 
Vogel and Rugman 1997; Olsen 1998; 
Coalition for Fair Lumber Imports 
2000; Price 2000). Such claims res
onated with some senators. Max Bau
cus (D-MT) argued on the Senate floor 
in 1999 that in an era of globalization, 
"One continuing issue is Canada's rela
tively weak environmental standards 
for timber harvesting" (Baucus 1999). 

Following the expiration of 'the 
Canada-US softwood lumber agree
ment in spring 2001, these arguments 
became particularly pro11ounced. Some 
environmental groups charged that the 
absence of"costly" environmental pro
tections was, in effect, a subsidy for BC 
and other Canadian companies (Envi
ronmental Media Services 2001), be
cause unlike their US competitors, 
they were not burdened with rules to 
protect threatened species and sensitive 

habitats and Were allowed· to-clearcut 
their forests (Associated Press 2001). 
Senator Baucus and then:-House- Ma
jority Leader Dick Gephardt (D-MO) 
wrote to President Bush to ask that he 
"make environmental prote:c_tions a pri
ority in any new [softwood lumber 
trade] agreement" with Canada (Asso
ciated Press 2001). In the New. York 
Times> former President Jimmy Carter 
(2001) criticized Canadian forest pol
icy for· causing over harvesting and con
tributing to global warming. These 
charges strained US-Canada relations, 
with the Canadian and BC govern
ments vehemently denying a lack of 
environmental protection. 

Were the assertions about the BC 
environmental record true? Could it be 
legitimate to say, in spring 2001, that 
British Columbia was lax in its envi
ronmental regul~tions compared with 
the United States? This article asks just 
how the BC record compared with the 
US record at that time. Our purp~se is 
not to address the dynamic nature of 
forest policy change that other studies 
have explored ( Cas ho re 1997b; 
Cashore et al. 2001), ·but rather, to as
certain whether the assertions about 
BC forest management were accurate. 

Methods 
Conducting such a comparison is 

fraught. with methodological chal
lenges. Do we compare jurisdictions' 



explicit policy goals? Do we study the 
various policy inscruments used to cre
ate and implement forest policies? Do 
we study enforcement mechanisms? 
Existing analyses have often avoided 
these issues by presenting rhe BC envi
ronmental forestry record in isolation 
from other jurisdictions (Tollefson 
1998; Wilson 1998; Cashore et al. 
2001) or selectively comparing it with 
rules governing US national forest 
lands in the Pacific Northwest (Hoberg 
1993). (For two important exceptions, 
see Haddock 1995 and Westland Re
source Group 1995.) Yet data from 
1996 (the latest available) rel! us that 
the national forests in the Pacific 
Northwest accounted for 1.3 percent 
of total US forests and rhat the entire 
harvest from all US national forests ac
counted for only 6 percent of the tim
ber harvest (USDA Forest Service 
2000) (fig. I). As Hoberg (1997) has 
noted, "BC rules are more stringent 
than the state government rules that 
regulate private lands in [Oregon and 
Washington], and private lands com
prise both.more area and a higher per
cenrage of the harvest level· than [For
est Service] lands. [Forest Service] rules 
would almost cerrainly not be as strin
gent if the forest economy in the US 
northwesr was not so reliant on less 
regulated private lands." 

Likewise, environmental groups 
(Rowland 1994) and former Forest 
Service Chief Dale Robertson (1990) 
have noted that increased forest preser
vation on US national forests could be 
offset by continued supply from pri
vate lands. Cashore's (1999) analysis of 
the development of forest practices and 
protection rules in the US Pacific 
Northwest empirically confirmed these 
assertions, revealing fundamentally dif
ferent approaches to forestry regula
tions on federal land compared with 
private land regulations. 

What regions to compare? In the 
United States, both the federal and the 
state governments are important arenas 
of policy authority, creating a funda
mental problem for a comparison of 
this type: Just which states' regulations 
do we compare! An analysis of all 50 
states is beyond the scope of this arti-

US Softwood Removals 

National forests 

Nonindustrial private 
51°/o 

BC Harvest 

Public (SBFEP) 
13% Private 

110/o 

Public (licenses) 
76o/o 

Figure I. Proportion of total US softwood removals by ownership for 1996 (left) and proportion 
of total BC annual harvest by ownership for 2000-01. Notes: BC data include waste and firm wood 
rejects (-1,440,000 m3) and hardwood harvest volume billed (3,071,000 m3, or 4 percent of total 
harvest). SBFEP =Small Business Forest Enterprise Programme. Sources: USDA Forest Service 
(2000); British Columbia Ministry of Forests (2002). 

cle, and an analysis of only federal or 
private policy would present mislead
ing comparative data. We have ad
dressed this problem by taking the top 
softwood-harvesting states whose com
bined share of the US softwood harvest 
roughly amounts to 50 percent_.:..._.the 
same general share rhat British Colum
bia has of the total Canadian softwood 
harvest (Council of Forest Industries 
2001). These states are Georgia, Al
abama, Oregon, Washington, Missis
sippi, and Texas (see USDA Forest Ser
vice 2000). 

We have also decided to include 
rules governing US national forests, for 
three reasons. First, national forests 
contribute 10 percent of the commer
cial softwood extraction on the West 
Coast. Second, many groups have 
made national forests their point of 
comparison with BC practices. Third, 
as noted above, there appears to be an 
(inverse) relationship between the fed
eral rules governing forest practices on 
national forests and the primarily state 
rules governing forest practices on pri
vate forestlands~that is, because most 
commercial harvesting comes from pri
vately owned forestlands, stringent reg
ulations on federal lands do not have 
the same effect as they would have on 
the forest sector if they provided the 
bulk of the fiber supply (as is the case 
with publicly owned forests in British 
Columbia). We have excluded BC pri-

vate lands from this analysis because 
they play a limited role in the province 
(fig. I) and because they were not the 
focus of the US timber lobby's criti
cisms of BC forest policy. 

What rules to compare? Forest man
agement is incredibly complex, and 
the rules and procedures have resulted 
in volumes of field guides and instruc
tions for policy implementation in 
both Canada and the United States. 
We have chosen to focus on three of 
the most scrutinized rules in British 
Columbia that have come to represent 
measures of sustainable forest man
agement: (1) maximum clearcut sizes, 
(2) streamside buffer zone rules, and 
(3) the amount of land off limits to 
harvesting and other forms of indus
trial activity, commonly referred to as 
"protected areas policy." We encourage 
future comparisons to cover other im
portant arenas. We do not seek to ex
plain why these policies have arisen or 
justify their existence but instead in
tend to show where, and to what de
gree, differences exist. 

Results 
Clearcutting. One of the most con

troversial and highly scrutiniz~d forest 
harvesting practices in even-aged silvi
cultural management is clearcutting 
(Kimmins 1992). Concerns about 
clearcutting arise from the impacts of 
this method on forest ecosystems 
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Figure 2. Clearcut size restrictions (expressed in acres) for British Columbia; the US states of Washington (WA), Oregon (OR), Texas (TX), Alabama (AL), 
Mississippi (MS), and Georgia (GA); and the US national forests (NF). Nole: The conditional category refers to situations in which written justification is 
required for gaining approval for increasing clearcut size. In British Columbia the district manager does have discretion to allow for larger clearcuts 
based on written justification presented by the forest manager. Sources: Robertson (1992); British Columbia Ministry of Forests (1994). 

(Franklin and Forman 1987; Kimmins 
1992), the visual impacts of clearcut
ting, and the resulting public criticisms 
(Bliss 2000). 

Clearcut sizes are most restricted on 
US national forest lands (fig. 2), and a 
1992 directive permits them only 
when "essential" for meeting forest 
plan objectives (Robertson 1992; Had
dock 1995). British Columbia had the 
second most stringent rules. Since the 
implementation of its Forest Practices 
Code in 1995, British Columbia's max
imum clearcut has been 98.8 acres (40 
ha) for coastal areas and 148.2 acres 
(60 ha) for its interior region. Georgia, 
Mississippi, Alabama, and Texas have 
no rules governing maximum clearcut 
size. And, although Oregon and Wash
ington State have developed such rules, 
British Columbia's coastal clearcutting 
rules are stricter. 

There are exceptions, however. BC 
law permits exceptions to its clearcut 
size rules when the district manager 
concludes that "the larger cutblock is 
designed to be consistent with the 
structural characteristics and the tem
poral and spatial distribution of natural 
openings" (BC Forest Practices Act, 
Section 11 (3) (b) (ii), see www.for. 
gov.bc.ca/tasb/legsregs/fpc/fpcaregs/op 
lanreg/opr-3.htm). Oregon regulations 
permit up to 240-acre clearcuts if ap-
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proved by a state forester (Oregon State 
Legislature 1999). 

Streamside riparian rules. Forest 
management practices in riparian 
zones have been a major concern to 
forest sector stakeholders and have 
been subject to numerous studies in 
the United States and Canada. The 
issue gained particular attention fol
lowing the northern sported owl con
troversy (Yaffee 1994) and the ultimate 
adoption of an ecosystem management 
approach for national forests (Com
mittee of Scientists 1999). Interest in 
riparian management on private and 
stare-owned forests spiked in the late 
1990s in Oregon and Washington be
cause of considerable reductions in 
coho and other salmon stocks (North
west Renewable Resources Center 
1998). Likewise, environmental groups 
focusing on British Columbia have ar
gued that achieving sustainable forest 
management means better enforce
ment of existing practices and expan
sion of rules to small fish-bearing and 
non.fish-bearing streams (Sierra Legal 
Defence Fund 1997). 

A multifaceted regulatory approach 
to streamside harvesting rules in British 
Columbia, Washington State, and 
Oregon and US national forest lands 
makes comparisons challenging. In the 
other states under review, less complex 

guidelines for best management prac
tices (BMP) have emerged as the dom
inant approach ·to address .riparian 
management. Establishing BMPs al
lows state and private landowners to 
avoid direct regulation under _the Clean 
Water Act (Aust et al. 1996). British 
Columbia. represents a hybrid case of 
legally binding rules and guidelines. 
Rules governing fish-bearing streams 
with an average channel width of less 
than 4.9 feet (1.5 meters) fall under 
BMP guidelines rather than legal re
quirements. BC environmental groups 
have criticized such a voluntary ap
proat;h because, they argue; it leads to 
poor compliance rates (Sierra Legal 
Defence Fund 1997). Such a critique 
suggests the need for a rigorous com
parison of compliance and enforce
ment across the jurisdictions. 

A review of riparian zone policies 
among our cases reveals a distinction 
between buffer zones in which harvest
ing is forbidden altogether and those in 
which harvesting is limited (e.g., 
clearcutting is not permitted but other 
types of harvesting are). For a broad re
view of what types of harvesting are 
permissible within these zones, see 
Blinn et al. (2000). 

Figure 3 (see "Requirements for 
Streamside Management") reveals that 
.when the US Congress was being told 



Requirements for Strearnside Management 
The data in figure 3 represent guide
lines or rules governing all srream cate
gories in the jurisdictions under review. 
In most jurisdictions, the typical dis
tinction is between fish- and nonfish
bearing streams (for more detailed in
formation on BMPs for each state, in
cluding the effects of federal and state 
legislation, see usabmp.net). However, 
some states classify streams into addi
tional categories, with increasingly 
complex rules governing buffer strips. 
This is particularly the case for Oregon 
and Washington but also for British 
Columbia (Blinn et al. 2000). As of 
spring 2001, for the four fish-bearing 

stream classifications in BC (Sl-54), 
only large 51 streams (> 1 km in 
length, > 100 m wide, and > 100 m 
wi~; flood plain) an~, 54 streams had 
no no harvest reserve zones; the pther 
three classifications have "no harvest re
serves" exceeding all those required in 
all the US states under review. In 
Washington, riparian management as 
of spring 2001 was based on both the 
type of stream, as well as the site class, 
in determining how "inner" and 
"outer" management zones are ro be 
managed. For strean1s classed as fish
bearing, the size ofi~core" management 
zone (no harvest reserve) remains con-

NF 

·.•. WA 
'::.:.(east). 

TX 

MS· 

GA 

AL 

Seasonally flowing or intermittent nonfish streams 
Permanently flowing nonfish streams 

Fish-bearing 

S6 (no fish and channel <3 m wide) 
SS (no fish and channel >3 m wide) 

S4 (fish and/or domestic water, channel <1.5 m wide) 
83 (fish and/or domestic water, channel 1.5-5 m wide) 
S2 (fish and/or domestic water, channel 5-20 m wide) 
S1 (fish and/or domestic water, channel >20 m wide) 

S1 (LR) (fish and/or domestic waler, channel >20 m wide) 

Class II (SI at 50 yrs <76 feet) 
Class IV (SI at 50 yrs 76--96 feet) 

Class Ill {SI at 50 yrs 97-118 feet) 
Class IJ (SI at 50 yrs 119-136 feet) 

Class I (SI at 50 yrs >136 feet) 

Class V (SI at 100 yrs <61 feet, channel width <15 feet) 
Class IV (SI at 100 yrs 61-80 feel, channel width <15 feet) 

Class Ill (SI at 100 yrs 81-100 feet, channel width <15 feet) 
Class V (SI at 100 yrs <61 feel, channel width >15 feet) 

Class IV (SI at 100 yrs 61-80 feet, channel width >15 feet) 
Class Ill (SJ at 100 yrs 81-100 feet, channel width >15 feet) 

Class II {SI at 100yrs101-120 feet) 
Class I (SI at 100.yrs >120 feet) 

Small Type N (Other) 
Medium Type N (Other) 

Large Type N (Other) 
Small Type D (domestic water) :-

Medium Type D (domestic water) 
Large Type D (domestic water) 

Small Type F (fish and/or domestic water) 
Medium Type F (fish and/or domestic water} 

Large Type F (fish and/or domestic water) 

Intermittent 
Perennial 

Intermittent 
Perennial 

Ephemeral 
Trout 

Intermittent 
Perennial 

Intermittent 
Perennial 

stant across site classes: In western and 
eastern Washington, respectively, the 
core zone is 50 feet and 30 feet either 
side of the bank full width or the chan
nel migration zone, whichever is 
greater (Washington Department· of 
Natural Resources 2001). Oregon 
takes a similar approach, excluding the 
consideration· for site class. Three 
stream types and three stream sizes 
(large ~ annual flow > 1 O· cubic feet; 
medium= annual flow 2-10 cubic feet; 
and small ~ annual flow < 2 cubic feet) 
con1bined to create nine different pos
sible riparian management prescrip
tions. 

• Mandatory, no harvest zone 

0 Voluntary, no harvest zone 

D Mandatory, special management zone 

~ Voluntary, special management zone 

2 0 2 0 3 0 350 
Feet 

Figure J. Mandatory and voluntary requirements for streamside management for categories of forest streams in BC and the US states of Washington 
(WA), Oregon (OR), Texas (TX), Alabama (AL), Mi55i55ippi (MS), and Georgia (GA). Sources: Alabama Forestry Commission (1993); Georgia Forestry 
Commi55ion (1999); Blinn etal. (2000); Mi55i55ippi Forestry Commi55ion (2000); Texas Forest Service (2000). 
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Figure 4. Protected areas as a proportion of total land area in British Columbia and the US states 
of Oregon (OR), Washington (WA), Georgia (GA), Alabama (AL), Texas (TX), and Mississippi (MS). 
Note: "Strictesr' protection refers to areas where no c~mmercial and/or development activity is 
permitted. "Relaxed" protection refers to areas where limited types of development are permitted. 
Source: DellaSala et al. (2001 ), 

in spring 2001 that BC environmental 
forestry regulations were relatively lax, 
this province had in place streamside 
riparian rules comparable to those gov
erning forest practices in western 
Washington and slightly stricter than 
those in Oregon and eastern Washing
ton, Rules in Oregon, Washington, 
and British Columbia required wider 
riparian zones and more stringent legal 
requirements than did the BMP ap
proaches in Alabama, Mississippi, 
Texas, and Georgia. The Forest Service, 
with its ecosystem management ap
proach, had the most stringent rules in 
this comparison, with no harvesting at 
all permitted within 300 feet of fish
bearing strea1ns and smaller no-har
vesting zones for nonfish-bearing 
streams. 

Protected areas record, In 1987, the 
World Commission on Environment 
and Development (1987) (the 
"Brundtland report") recommended a 
tripling of the world's protected land 
from its then-4 percent level. Envi
ronmental groups and other parties 
have pressured governments to com
mit to protecting additional land 
under their jurisdiction (World 
Wildlife Fund 1998), A lack of "stan
dardized protected areas inventories" 
(DellaSala et aL 2001) prompted the 
World Wildlife Fund and the Conser
vation Biology Institute to develop a 
protected area database that distin
guishes between Gap status 1 protec
tion (where no economic development 
occurs) and Gap status 2 (where only 
limited economic development is per-
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mirted), Applying this dataset to our 
cases and including all forest owner 
types-federal, state, and private-we 
find that British Columbia's 11 per
cent Gap status 1 protection in spring 
2001 was surpassed only by that of 
Washington State (fig, 4), The other 
five states fell well short, In Mississippi 
arid Alabama no lands are reported to 
fall under strict Gap status 1 protec
tion, and all four of the southern states 
set aside less than 2 percent of their 
land base for either Gap status 1 or 
Gap status 2 protection. 

Additional and related work indi
cates that the data on protected areas 
present an overly optimistic picture in 
all regions. Many of the protected areas 
are small, occur in nonforested ecosys
tems, and do not adequately capture 
the most globally significant North 
American ecoregions. For instance, 
British Columbia has been criticized 
for protecting a greater share of "rocks 
and ice" than commercially productive 
low-elevation forest ecosystems (World 
Wildlife Fund 1999), And in the US 
South, only 0.8 percent of the south
eastern conifer forest ecoregion receives 
strict protection (DellaSala et aL 
2001)-an atea deemed globally sig
nificant (Olson and Dinerstein 1998), 
Despite the caveats, what is clear is that 
the northwestern US states and the 
province of British Columbia have set 
aside a far greater share of their lands 
for protection than their southern US 
counterparts, and there is no large gap 
in BC rules about protected areas, as 
critics contend. 

Conclusion 
This analysis has not found support 

for the contention made in spring 
2001 in the US media and US Con
gress that British Columbia's environ
mental forestry -rules were more lax 
than t:hose governing harvesting in the 
United States, Exploring this claim was 
important because the assertion was 
made to bolster efforts by the US 
Coalition for Fair Lumber Imports to 
seek administered trade protection 
from their Canadian competitors. 
What our review has revealed is that 
British Columbia's rules regarding 
clearcutting, riparian zones, and pro
tected areas were either comparable to 
or more stringent than rules developed 
by the top five softwood-harvesting US 
states. Our study also makes clear that 
riparian and clearcutting rules govern
ing the relatively small commercial har
vest on US national forests are the 
most stringent of any jurisdiction 
under review. 

This review does not address the 
old-growth and other unique environ
mental qualities of the British Colum
bia forest environment that have made 
its forest resource management such a 
hotly contested issue. Clearly, those 
wishing to preserve some of the world's 
remaining intact ancient forests will 
necessarily turn to British Columbia 
which, unlike the United States, has 
considerable remaining old-growth 
(BC Ministry of Forests 2001), Those 
who support more stringent forest 
practice rules in British Columbia 
might be well advised to focus on the 
uniqueness of the BC forest environ
ment rather than advance arguments 
that BC harvesting rules are compara
tively lax. 

This atticle does not address the dy
namic nature of forest policy regula
tions, which continue to change as elec
tions on both sides of the border pro
duce administrarions that appear to 
place different weight on environmen
tal and economic goals. Indeed, we be
lieve that if we are to move toward mu
tual understanding and achieve sustain
able forest management that transcends 
a single region or country, Canada and 
the United States would do well to de
velop a binational North American For
estry Commission. Such a commission 



could become a center for binational 
collaborative research among industry, 
environmental groups, governments, 
and other parties interested in develop
ing the forest resource in a way that bet
ter addresses ecological functions of the 
forest and the social and economic im
pacts of doing so. 
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Vegetation, Stream Temperature, Flow and Solar Radiation 
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Stream Temperature 

o What's wrong with warm stream water? 
• Salmon & trout are coldwater animals, body temp 

similar to their environment 
+ Fish die directly from heat exposure (77-78°F) or 

• Decrease immunity to disease 

• Provide favorable habitat for competitors (dace & suckers) 

• Inhibit spawning activity 

• Affect food quality & quantity 

• Alter feeding activity and metabolism 

+Reduce dissolved oxygen 

• Water Quality Criteria: 
+ Bull trout 50°F (10.0°C) 

+ Salmonids 55°F (12.8°C) 
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How is stream temperature increased? 

o Biggest cause: removal of riparian shading 
vegetation 

o Time of Year= mid-July to end of August 
• Q is lower and solar angle 

o Water withdraws (decreases Q) 

o Sediment (Q) 

o Scour 

o Others? 
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How can we cool stream water? 
o Shade (retention of 

riparian vegetation) 

o Groundwater input 
• Hyporheic exchange 

• Structure? 

o Increase Q 

o Reduce surface area 
exposed 

Transient Storage Mechanisms 
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Stream Energy Balance 

Seattle 

South 

Shortwave 

Latent Heat Flux 

Riparian 
vegetation 
to the North 
does not 
block direct 
solar 
radiation 

Sat. Vapor 
pressure at 
water 

V~or pressure of air 

Longwave 
radiation 
exchange 
with riparian 
vegetation 

Longwave 

Longwave radiation 
exchange with atm 

Convection 
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Solar Radiation Transfer to the Stream bed: 
Conduction 

Absorptivity of the stream bed for 
shortwave radiation is high, - 95°/o 

Little shortwave radiation 
is absorbed directly by 

the stream 

Shortwave solar radiation 
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The Stream Energy Balance 

DLH=Rn+Qa+H+E+G 
• LH =increase in stored heat energy, 

• Rn= net radiation into the water [radiation], 
=[incident shortwave - reflected shortwave]- [incident longwave -

reflected longwave - emitted longwave] 

• 0 8 = net advected energy into the water body [advection] 
• Water flowing in or out of stream (mixing) 

• H =sensible heat flux [convection] 
=energy transfer driven by temperature difference between water 

surface and air 

• E = latent heat input [evaporation/condensation] 
= latent heat of condensation - latent heat of evaporation 

• G = heat exchanged with the stream bed substrate [conduction]. 

6 
FE434 



(]) 
(.) 
c 
ro -ro 

((} 

~ 
C) 
L. 
(]) 
c 
w 
-ro 
c 
L. 
:J ·-0 

'xn1.; 1'0CJ3N 3 NIW -,1.:l/ nl8 
,-~-r~-.~--',,.,f--~,--~~Nr-~..---r---,--~~o~,......rr--TI' ~ 

N 

z 
0 
0 z 

a: 
N ::> -o 

:r: 

<D 

.__,~__,___1__ _ _,_---<,_J..L_J___J 0 
V N Q N 
ci b ci 

' NIW-,WJ/111 '.l -8 'Xnl.:l J.8tl3N3 

w 
0 g 

z 

a: 
N ::> -o :r: . 



NIW-,1.01n1s 'xn1.o AD<l3N3 
r0 N 0 

0: z 
0 

I 
0 

c'f 

CD N ~ <.D <;)- N 0 ~ 0 ci ci 
(..) NIW-,W'.l /111'.l-D 'Xnl;J AD<l3N3 

c 
ro NIW -,l;!/ n1s 'xnl;J AD<i3N3 -ro r0 N 0 

ca 
~ 
O') 
'-
CD I c 0 

w 
-ro 
c 
'-
:::J N ~ <.O ¢ <'! 0 ·- 0 ci ci 0 

0 NIW -,W:> /111'.l -D 'xm.o AD<l3N3 

z 
0 
0 z 

0 
0 

N 
ci 
' 

w 
0 z 

0 
0 z 

N 
ci 
I 

>!! 

°' N :::> -o 
:i: 

"' 

0 

¢ 
N 

~ 

°' N ::> -o 
:i: 

0 

( 

00 "" M 
¢ 
ill 
IL 



>< ro 
~ 
-ro 
:::s 
c 
c 
<( 
• • .c 
(.) 
c 
ro 
L-

ea 
Q) -"O 
Q) 
Q) 

z 

I 



f~-1)~:1·1 ""'-' 9 

Stream Heating Processes 
Typical Summer Energy Balance for an Unshaded Stream 

(Data from Boyd, 1997) 
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Impact of a Clearcut on Stream Temperature 
Stream depth = 0.1 m 

Fwsky = 0.1 
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The tendency for a stream to try to maintain an equilibrium with its surroundings is 
shown in the diagrams. Here a very long stream reach of constant surrounding 
conditions has been simulated. This situation probably never occurs in the field, but it 
is easy to simulate with an energy budget model. This has the advantage of showing 
the result for all stream depths; they always try to achieve an equilibrium with their 
surroundings. In each of the cases shown here and below a very long section of 
stream that requires four days to traverse results in an equilibrium with the same daily 
average temperature and the same daily fluctuations in temperature. This is followed 
by a section of clearcut where the view of the sky is nearly wide open. Both the 
average stream temperature and daily fluctuations increase due to the increased solar 
input. At eight days, when the stream reenters a section identical to the first section 
before the clearcut, the stream temperature pattern returns quickly to its pre-clearcut 
pattern, i.e. it returns to equilibrium with its surroundings after establishing a different 
equilibrium in the clearcut. 
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Impact of a Clearcut on Stream Temperature 
Stream depth = 0.3 m 

Fwsky = 0.1 
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The same general pattern is shown for this larger stream: initial 
equilibrium with one condition, a new equilibrium is established after a 
short period in the clearcut, and a return to the original equilibrium when 
the stream leaves the clearcut. The response time for this larger stream 
is longer. This is the pattern in the next two diagrams. Larger streams 
take longer to equilibrate. Note that the equilibration for the diurnal 
variations is very rapid, but the equilibrium for the average temperature 
takes longer. 
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Impact of a Clearcut on Stream Temperature 
Stream depth = 0.6 m 

Fwsky = 0.1 Fwsky = 0.1 

35.J-----

o+--~-......J 

0 2 4 6 8 10 12 14 

Days 

Again, very rapid equilibration of the diurnal variations followed by 
slower equilibration of the average temperature. 
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Impact of a Clearcut on Stream Temperature 
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With this very large stream the impact of the clearcut is very modest, 
but the pattern of the previous examples hold. 
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Relaxation Time 
as a Function of Stream Depth 
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The temperature of forest streams changes in response to changing 
environmental conditions. The temperature always tries to "relax" 
toward the local equilibrium temperature. This equilibrium temperature 
is a function of groundwater input, shade, wind conditions, etc. as well 
as the time of day. As the water passes through sections with different 
conditions the stream water changes temperature in the direction of the 
local equilibrium. 

The response (or relaxation) time depends on the depth of the stream, 
which also dictates the stream's response to diurnal variations. The 
graph above shows an approximate range of response times as a 
function of stream depth. 
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Adaptations to Dynamic 
Ecosystems 

•Persist throughout all ecological 
stages 

•Exist in refugia and move among 
patches 



Adaptations of Anadromous 
Salmonids to Dynamic Environments 

• Straying of adults 

• High fecundity 

• Mobility of juveniles 



I/) 
c ·-cu -c. 
'tJ 
0 
0 -LL 
Q) 
'tJ 

~ 



' 

il 

Fan - Specific Effects 

100 -,----
90 

'E ao -c: 70 
~ 60 
ns 
~ 50 -w 40 
~ 30 

:;:::; 
.!!! 20 
Q) 

0::: 1 0 
0 - .. 

0 

Sheep Creek Long Profile 

--Long Profile 

e Trib Junctions 

t::. Recent Fan Edges 

!Ii Old Fan 

x Canyon Wall 

o Major Bend 

500 1000 1500 2000 

Horizontal Distance (m) Moving Upstream 
·-------· 

2500 30001 
i 

I 



~ 

"·~ 
No direct evidence of a LWD jam 

Channel complex; width, depth and sediment 
texture highly variable; LWD diagonal to flows; 
lateral scour pools and diagonal riffles dominate; 
banks undercut; small LWD steps frequent 

More than SO years since LWD jam formation 

Channel morphology complex; bedform diverse; side
channel development; resembles channel with "no 
direct evidence of a LWD jam" 

Based on Hogan et a/.1998 
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10 to 20 years since LWD jam formation 

. Upstream: number of channels reduced; sinuosity and gradient 
· increased; bed texture coarser; pools associated with LWD. 
. Downstream: single main channel with mid-channel bar 

development; bed sediment texture reduced; pools associated 
withLWD. 
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30 to SO years since LWD jam formation 

Downcutting through retained sediment wedge; pool 
types diverse and stable; diagonal riffles; buried LWD 
exhumed and functioning 



Sources of Large Wood in 
Cummins Creek 

Source 

Stream 
Adjacent 
Riparian 

Upslope 

% of Total 
Volume 

52 

48 



Primary Studies About Source of 
Large Wood from Stream Adjacent 

Riparian Areas 

Murphy & 1989 AK 
Koski 

I RobiSOn & 11990 \AK 
I Beschta I \ 

McDade et al. 1990 OR 

1Lienkaemper & \ 1987 l OR 
! 

·LSwanson \ [ _J 
Van Sickle & 1990 Model 
Gregory 



Consideration of Upslope Sources of 
Large Wood 

14 i'o of 
Murphy & 1989 AK total 
Koski amount 

\Robison & j1990 
1 AK Not 

lBeschta considered 

McDade et al. 1990 OR Not 
considered 

r Lienkaemper & 1987 OR Not 
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L._~ 

Van Sickle & 1990 Model Not 
Gregory considered 
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Percent of Wood Volume Delivered from 
Streamside and Upslope Sources in Different 

Sections of Cummins Creek, OR 
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From: Reeves et al. in press. Sources of wood in a fourth order watershed in coastal Oregon. Canadian Journal of Forest Research.. 



Suggested Riparian Management Scheme 

Active Management 
(commodity, wildlife, etc.) 

Managed for large 
trees to be delivered 
to stream 
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Natural Human 
Disturbance Disturbance 

Magnitude High Low 

Frequency Low High 

Coupling of Maintained Decoupled 
System 

Legacy Sediment Sediment 
Wood 
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Interrelationships and 
Limiting Factors 

Stan Gregory, Carl Yee 

Independent Multidisciplinary 
Science Team 



IMST Reports Relevant to the Board of Forestry Workshop 

Representative of the Independent Multidisciplinary Science Team will present an overview of 
major IMST findings that are relevant to riparian management on state and private lands. The IMST 
was formed by the Oregon Legislature in cooperation with the Governor's Office to evaluate the 
scientific basis for the implementation of the Oregon Plan for Sahnon and Watersheds. Technical 
reports of the IMST can be obtained from the IMST website 
(http://oregonstate.edu/ fsl/imst/techni cal.html ) . 

The IMST released a major report on forestry in Oregon in September 1999. The report focused on 
topics involving the management of (a) riparian areas, (b) large wood, ( c) sedimentation from roads and 
landslides and ( d) fish passage at road-stream crossings. The geographic scope of our report was 
forested lands west of the Cascades and in the Siskiyous. We excluded forest lands on the east side in 
part because grazing and forestry are so strongly intermingled on these lands and in many instances it 
will be difficult to segregate the effects on aquatic habitat of one land use from the other. IMST will 
address this intermixed land use on the eastside and their different policies in a report to be released this 
coming fall or early winter. The Forestry Report noted that the concepts articulated for the westside 
forestlands can likely be extended by ODF, ODFW and the FRL to the eastside forests. 

The IMST found that some specific aspects the Oregon Forest Practices Rules and the Measures of the 
Oregon Plan need improvement in dealing with riparian buffers, large wood management, sedimentation 
and fish passage at road-stream crossings. We believed that these changes could be accommodated 
within the existing policy framework. However, even with these changes, we felt that the cun-ent site
specific approach ofregulation and voluntary actions is not sufficient to accomplish the recovery of wild 
salmonids. A landscape scale approach with flexible or adaptive management will be needed. Our report 
recommended this approach for forestlands. We also felt that the forest policy framework of the State 
would need to be changed before it would be feasible, equitable and attractive. 

In reading our reports, it is important to realize that there are two levels ofresolution and two general 
time scales involved. One level ofresolution is at the operational level involving changes to existing 
Rules and Measures and their implementation. This level of resolution can be accomplished in the near
term future. The second level ofresolution is at the policy level, which will require a longer period of 
time. 

Overview of Findings 

The IMST has provided the following summaries of our conclusions from three important reports-the 
Forestry Report, the Temperature Report, and the Lowlands Rep01t.-to assist the Board in our 
workshop presentation. We will be happy to explain any of these findings, the recommendations related 
to these findings, or the scientific literature on which these conclusions were based. 



IMST Forestry Report 1999-1 (http://oregonstate.edu/fsl/imst/technicalreports.html) 
Science Questions and IMST Conclusions 

Question 1. What is the scientific basis for maintaining fish habitat/water quality in forested 
ecosystems with respect to riparian buffers, large wood, sedimentation, and fish passage at 
road-stream crossings? 

Riparian Protection 

1. Managing riparian areas differently than upslope areas as a strategy for protecting fish habitat 
is scientifically valid only if it is done with the goal of maintaining the dynamics of 
landscape structure and function. Sharp demarcations between riparian forest and upslope 
forest, and between fish-bearing and nonfish-bearing streams are not consistent with the 
historic pattern. 

Large Wood Management 

2. Large wood is a key structural and functional component of aquatic systems. Most models of 
large wood recruitment focus on riparian areas as the source, ignoring the important 
contributions made by upslope sources, especially from landslides. There is a critical need to 
restore the ecological processes that produce and deliver large wood to the streams from 
riparian as well as upslope areas. 

Sedimentation 

3. Sediment is a natural part of forest stream systems, as are the more coarse elements of stream 
structure, such as large wood, boulders, and gravel. Roads and landslides increase the 
amount of fine sediment in streams, but do not always add the more coarse elements. Iu 
addition, fine sediment production from roads is chronic rather than episodic. Management of 
sedimentation from roads and landslides at the watershed level is more difficult, and the 
scientific basis for it is less well developed, although the concepts are !mown and provide a 
basis for reasonable conjecture on how to proceed. In essence, the concept is to vary the 
extent and intensity of disturbance in a watershed over space and time, emulating the 
historical pattern of disturbance. 

Fish Passage at Stream Crossings 

4. The road-stream crossing guidelines developed by ODFW (ODFW 1996) are based on 
science, although often not the result of explicit experimentation. They provide a 
scientifically sound basis for management of such crossings, although better information 
should result from monitoring. 

Question 2. Are current forest practice Rules and Measures with regard to riparian buffers, 
large wood, sedimentation, and fish passage at road-stream crossings adequate to achieve the 
mission of the Oregon Plan? 

1. IMST concludes that current rules for riparian protection, large wood management, 
sedimentation, and fish passage are not adequate to reserve depressed stocks of wild 
salmonids. They are not adequate because they are dominated by site- and action-specific 



strategies. While these are important as an initial step in accomplishing the mission of the 
Oregon Plan, they are not sufficient for the recovery of critical habitat for wild salmonids. 

Question 3. What strategies are needed in the management of forest resources to achieve the 
mission of the Oregon Plan? 

1. Recovery of wild salmonids requires, among other things, habitat that is functional across the 
landscape. This means that policy, management, regulation, and voluntary actions must also 
work across the landscape. Current State forest policy focuses on specific actions occurring 
within defined periods of time at specific sites. As an example, the rules provide for riparian 
protection on a site-by-site basis, rather than at the landscape level. Sharp distinctions in the 
management of riparian zones (as compared to upslope forests), based on the size of the 
stream and the presence or absence of fish, will result in a failure to maintain the dynamics of 
structure and function of riparian zones across the landscape. In other cases, hazardous sites 
on forest roads and railroad grades are exempt from current OFP A Rules because the actions 
occurred before the Rules were in effect. Mechanisms are needed to solve these problems on 
critical sites that are exempted from current rules. Similar examples can be drawn from 
conclusions about the recruitment of large wood and the management of sediment and fish 
passage. A policy framework that incorporates landscape perspectives and makes regulation, 
management, and voluntary actions possible at this scale is needed. 

2. There are three major areas in which shifts in policy are needed: 

a. Incorporate the objectives of the Oregon Plan and Executive Order 99-01 into the 
OFPA. This will place an emphasis ofregulation on the protection and enI1ancement 
of habitat needed for the recovery of wild salmonids. 

b. Develop policy that extends the management of forest resources to the landscape 
level. This does not delete the site-specific aspects of current rules, but applies them 
in a different context. It will entail a shift from prescriptive rules applied uniformly 
across the landscape to site-by-site regulations that take into account cumulative 
disturbance in the watershed, landscape features, and climatic variation. 

c. Develop policy that brings roads not constructed to current standards and other 
hazardous settings in critical locations into compliance with current standards. This 
means having the current OFPA Rules applied to actions taken before the current 
Rules were in force. In many cases, the operator acted in good faith and within the 
rules of the day, but the outcome is not scientifically consistent with the mission of 
the Oregon Plan; thus, a provision by which remediation is accomplished is needed. 

3. Evaluating policy options within the complexity of contemporary forestry is a challenge. 
Extending these options to the landscape level and over time makes the job enormously more 
difficult. Fortunately, there are analytical approaches and models that can help. Examples of 
these are in the CLAMS research project, the Umpqua Land Exchange Project, and others. 



IMST Temperature Report 2004-1 (http://oregonstate.edu/fsl/imst/technicalreports.html) 
Science Questions and IMST Conclusions 

Science Question 1. Are the Oregon temperature standards for salmonids technically sound? 
1. IMST concludes that the scientific basis for Oregon's temperature standards is credible. 
2. Cool temperatures are vital to salmonids, which evolved in cold-water, oxygen-rich systems. 

Warm streams (in combination with other human impacts) are likely to hinder recovery of 
salmonid stocks. 

3. IMST concurs with EPA and DEQ that the seven day moving average of daily maximum 
temperatures (7DADM) has a sound scientific rationale, and is an appropriate unit of 
measurement for stream temperature criteria. 

4. Redband trout and Lahontan cutthroat trout exhibit higher thermal tolerances than the 
salmonid species examined in the 1995 Issue Paper (DEQ 1995). IMST concludes that it is 
appropriate for the State of Oregon to consider recent data on the physiological performance 
of Lahontan cutthroat trout & redband trout when setting stream temperature criteria. 

Science Question 2. How cau salmouids occur in streams that are warmer than criteria in 
Oregon temperature standards? Does this indicate a weakness in the standards? 
1. There are numerous reasons why salmonids may be present in waters that exceed the 

temperature criteria in Oregon's water quality standards: 
• Physiological or genetic adaptations allow some individuals or populations to survive 

exposures to high temperatures; 
• Fish observed could be transients, not members of healthy populations resident in a waim 

stream reach; 
• Performance could be impaired (e.g., earlier emergence, faster growth, changes in 

migration timing, increased susceptibility to disease, altered response to competition and 
predation), the effects of which could be cumulative and not apparent until later life 
stages; 

• Variation in stream temperature over the course of a day or week might allow fish to 
survive unexpectedly hot conditions; 

• Fish are utilizing coldwater refugia in these warm streams; 
• Range of temperatures that fish populations can tolerate may be wider than scientists 

realized when Oregon's temperature standards were written. 
2. · Salmonids have physiological and behavioral mechanisms that allow them to survive high 

temperatures, up to some maximum temperature and over a maximum duration. Therefore, 
duration and magnitude of temperature extremes are relevant to setting temperature 
standards. 

3. There is no evidence indicating that salmonids thrive in waters that exceed criteria in 
Oregon's temperature standards for prolonged periods of time. 

4. Presence of individual fish in a stream does not necessarily indicate a population of healthy, 
reproducing fish. There are relatively few data on the response of fish populations to waters 
of different temperature in Oregon. 

5. Temperatures affect salmonids differently at different life stages; therefore, requirements and 
optimal temperature ranges vary with life history stage. Temperature regulation must satisfy 
the most sensitive of these life stages. 



6. In the future revision and application of temperature standards, the State of Oregon should 
consider recent data on coldwater refugia. Oregon's standard for coldwater refugia is difficult 
to implement when these habitats are difficult to identify and their distributions are not 
documented. 

Science Question 3. How do land use activities influence stream temperatures? 
1. Stream temperatures are affected by many environmental factors including, but not limited 

to, direct and indirect solar radiation, watershed elevation, aspect and topography, regional 
and seasonal climate, local climate (air temperature, vapor pressure, humidity, wind, etc.), 
precipitation amounts and timing, channel dimension, streamflow (water quantity), 
groundwater inputs, and riparian vegetation. 

2. Riparian vegetation can reduce stream heating, can regulate temperatures by blocking 
incoming solar radiation, and maintain channel morphology and functioning floodplains. 
Riparian vegetation has direct and indirect effects on stream temperatures. 

3. Human activities can affect stream temperature by modifying chaimel morphology, 
streamflow, surface/subsurface water interactions, and riparian vegetation. 

Science Question 4. Is the temperature model used by the State of Oregon based on sound 
scientific principles? How can temperature models be used effectively in water quality actions 
under the Clean Water Act? 
1. Heat Source, the temperature model used by the State of Oregon, is scientifically sound. The 

direct and indirect influences of climate, topography, elevation, riparian vegetation, channel 
morphology, hydrology, and point sources are accounted for in Heat Source, which can 
predict patterns of stream temperature at river network scales. 

2. Further sensitivity analyses should be conducted on the current version of Heat Source (7.0) 
to evaluate the performance of this version of the model. In addition, the model should be 
compared with the output from several major stream temperature models to assess the 
performance of Heat Source. Other approaches to evaluating the consistency of model output 
with observed stream temperatures should be conducted by DEQ. 

3. Temperature models, such as Heat Source, should not be used to set basin-specific 
temperature standards, but can be used to develop basin-specific total maximum daily loads 
for heat. 

4. Oregon's TMDL process (public process, analysis of sources of elevated stream temperature, 
and Water Quality Management Plans) is conducted at the basin scale, which is consistent 
with a landscape approach. Therefore, the IMST concludes that the State's application of the 
TMDL process and Water Quality Management Plans is appropriate for implementation of 
the water temperature standards at a landscape scale. 

Science Question 5. What are the benefits of alternative watershed and stream evaluation 
methods to 1) identify appropriate actions or 2) effectively involve the public? 
1. When restoring aquatic and riparian conditions, including stream temperature regimes, each 

watershed and stream reach is unique (based on soil, climate, topography, etc.). Accounting 
for these site-specific differences can greatly benefit restoration programs. 

2. Site-specific assessment techniques are a means to evaluate the unique characteristics of a 
site relevant to restoration. 



3. Many site-specific assessment techniques are dependent on understanding the expected 
vegetation and hydrology at a site. To determine expected conditions, scientists and 
managers often tum to local reference sites with minimal human impacts. When these 
reference sites are not available, conditions can be defined by groups of regional experts. 

4. We are currently limited to case studies to determine the effects of charmel restoration on 
temperature regimes. However, based on the well-documented relationship between riparian 
and channel degradation and elevated stream temperature, IMST concludes that restoring 
stream and riparian characteristics will often improve stream temperature. 

5. Where water temperature limit sahnonid recovery, restoration activities or changes in land 
uses that lead to reestablishing natural flow regimes, erosion rates, and riparian plant 
communities should be promoted. 

6. Oregon Plan monitoring presents the opportunity to examine the effects of channel 
restoration on temperature regimes. Individual restoration projects could provide replication 
in studies evaluating the effectiveness of restoration practices on restoring stream 
temperature regimes. 

7. Given the long time frame and large spatial extent necessary for restoring stream temperature 
regimes, participation of landowners, community groups, and state & federal partners is 
essential to nrinimize the non-point sources of elevated stream temperature across the 
landscape. 

8. IMST agrees with NRC (2002) that confidence in the application of Proper Functioning 
Condition would be strengthened if the approach was validated. 



IMST Lowlands Report 2002-1 (http://oregonstate.edu/fsl/imst/techuicalreports.html) 
Selected Science Questions and IMST Conclusions 

Question 2. How have conditions in western Oregon lowlands changed from conditions prior to 
EuroAmerican settlement? 

The quality and quantity of native salmonid habitat in lowland rivers, streams, and estuaries has been 
significantly reduced since EuroAmerican settlement. Recovery of wild salmonids requires habitat 
that is functional across the landscape. For example, management of lowland riparian zones in 
conjunction with those on adjacent uplands is needed to maintain the dynamics ofriparian structure 
and function across the landscape. Other areas that need to be addressed both within and beyond the 
boundaries of the western Oregon lowlands include roads and sediment, large wood, fish passage, 
pesticides, and nutrient inputs to streams. We conclude that management practices must be 
considered on a large spatial scale, among agencies, and across different land uses. 

Riparian vegetation provides many important ecological functions to aquatic systems: habitat 
diversity, organic matter inputs, large wood input, regulation of channel morphology and 
streamflow, hydrologic connectivity, temperature mediation, sediment interception, and nutrient 
uptake. 

Lowland ecosystems of western Oregon have been greatly altered during the past 150 years by 
human disturbances resulting from a variety of land uses. The basic processes by which water and 
sediment move from uplands - via streams, rivers, and estuaries - to the ocean have been highly 
altered. 

Question 4. What is the scientific evidence for the importance of vegetation within riparian areas in 
enhancing ecological processes and functions critical to salmon id recovery in western Oregon 
lowland ecosystems? 

Protection of intact, functional aquatic habitats should be the first priority for salmonid recovery 
efforts. Many land use practices in lowlands can be changed to halt and reverse the degradation of 
streams, floodplains, and salmonid habitat. Restoration of structure and function of lowland systems 
- including the geomorphic, hydro logic, and biological processes that create and maintain salmonid 
habitat - can have beneficial effects on salmonids and on lowland ecosystems in general. Because 
vegetation and large wood within riparian areas contribute important hydro logic and biologic 
functions to lowland rivers and estuaries, they should receive protection and be restored toward their 
historic level of function within river networks. 

Question 5. What general actions are needed in the western Oregon lowlands to facilitate recovery 
of salmonid populations? 

Addressing salmonid recovery in western Oregon low lands presents tremendous challenges for a 
number ofreasons, including high human population density, diverse land ownership, and 
significant reduction in salmonid habitat quality. Creative thinking is needed to move forward in the 
face of these challenges. In particular, solutions that will work across boundaries of land ownership, 
agencies, and ecosystems are needed. 
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The Importance of Wood in 
Headwater Streams of the Oregon 
Coast Range 

Debris flows in steep, 
headwater streams often 
convey sedi1nent and \Vood to 
downstrean1 reaches, leav
ing behind a channel that has 
been scoured to bedrock. 
The erosion of a channel to 
bedrock provides a unique 
opportunity to measure the 
rate at which wood and sedi
ment accumulate, and to gain 

' 
Cooperative Forest 

Ecosystem Research 

insight into the processes that refill a channel and rebuild channel structure. As part of the 
Cooperative Forest Ecosystem Research (CFER) program, USGS scientists Christine May 
and Robert Gress well exan1ined the processes and rates of sedi1nent and \vood replenish
ment to head\vater strean1s in the Oregon Coast Range. Their objectives \Vere to: (1) quan
tify the rate of \Vood and sediment accun1ulation in lowworder streams that \Vere prone to 
erosion by debris fiO\Vs; (2) identify the inechanisins for sedin1ent storage in these steep, 
lo\V-order channels; and (3) assess the potential of lo\v-order strean1s to serve as storage 

sites for hillslope-derived sediment. 
In the Oregon Coast Range, debris flows are one of the dominant sedin1ent transport processes in head\vater catchn1ents. 

These episodic disturbances have the potential to scour sedin1ent and \Vood that have been stored in small strean1s for decades 
to centuries and deliver this 1naterial <lo\vnstrean1 to larger rivers. Because the quality of do\vnstrean1 habitats is detennined, in 
part, by how often such disturbances occur and how much material is delivered downstream, it is important to understand the 
dynamics of sediment and wood accumulation in head\vater strea1ns during the interval bet\veen debris ft.o\vs. To gain a better 
understanding of the role of headwater streams in routing wood and sediment throughout the stream network, May and 
Gresswell used dendrochronology to estimate the time since the previous debris 
flow in two unlogged, third-order basins, Skate and Bear creeks, in the central 
Oregon Coast Range (Figure I). Within these two basins they examined sediment 
and wood accumulation in 13 tributaries that ranged from 4 to 144 years post 
disturbance. All wood in contact with the channel or valley floor with an average 
diameter >20 cm and length >2 m was measured. The volume of sediment in the 
channel network was also 1neasured, including the proportion of scdin1ent that 
was directly stored behind wood and boulders. 

Although a high degree of variability of in-stream wood abundance was 
observed, the volume of wood was found to be strongly correlated with the tin1c 
since the previous debris lio\v (Figure 2). Sedin1ent accuinulation rates had less 
variation; however, the sedin1ent volun1e increased out of proportion to tin1c. 
Lo\ver accumulation rates \Vere observed in1111ediatcly follcnving a debris !ltnv, 
\Vhereas higher accun1ulation rates \Vere observed as the tin1e since the previous 
debris liow increased (Figure 3). May and Gress\vell interpreted this pattern as 

CFE~~~ Cooperative forest !._~Ecosystem Research 

U.S. Department of the Interior 
U.S. Geological Survey 

an increased ability of the channel 
to store seditncnt over tin1e. After a 
channel is scoured by a debris flo\v. 
ne\vly acquired sedi1ncnt is quickly 
transported do\vnstrcan1. 1-lo\vcver, 

FS 2004-3055 
April 2004 
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Figure I. Site 111op of Skate and Bear creeks, Siuslair River drainage in the 
central Oregon Coast Range. Dark solid lines represent channels inl'estigated 
.for tt'ood and sedi111ent storage. !)ashed lines represent tributaries in1pacred 
by tin1ber harvest and not investigated. Thin solid line (ST2) is only 
tributary 1-vith no evidence of delivering debrisflon1s to the rnainstenI. Solid 
circles represent sa111ple sites for the dendroclzronology-based.fire histo!)' 
reconstruction. Contour interval:::: JUn1. 

as \Vood begins to accu111ulate in the channel. the 
capacity of the channel to store sc<lirncnt increas
es and a series of positive feedbacks arc initatcd. 
Sedin1ent that accu111ulatcs behind \Vood in the 
channel increases the strean1bed roughness. 
decreases the local slope of the channel, and fur
ther reduces the capacity for scdin1ent transport. 

On average, 73% of the sedi1nent in these steep, 
debris flo\v prone channels is stored directly 

behind \Vood. Because heacl\.vater streams occupy 
the majority of the channel length, they have the 
potential to store large volumes of hillslope
derived se<li1neJ_1t. In an intensive investigation of 
Skate Creek, May and Gresswell found that 72% 
of sediment in the entire drainage net\vork \Vas 

stored in debris flo\V prone tributaries. 
Based on their observations, the research-

ers created a conceptual diagran1 that depicts the 
changes in channel n1orphology that occur in 
head\vater streains follo\ving a debris ftO\V (Fig
ure 4). Immediately following the disturbance. the 
channel is predo111inantly bedrock, \Vith aln1ost 
sedi1nent or wood in storage. During the follo\v
ing 50 years. small discrete patches of sediment 
arc stored behind individual logs, but the channel 

re1nains predo1ninantly bedrock. One hundred 
years after the debris flow almost half of the channel length is still exposed bedrock. By 144 years, the maximum age of chan
nels investigated by May and Gresswell, discrete patches of sediment had coalesced to form larger, more contiguous patches. 

These changes in channel morphology are largely attributable to \Vood accumulation, \Vhich provides the cornerstone for sedi
ment storage in channels that would other\vise ren1ain in a bedrock state. 
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Figure 4. Conceptual illustration of the changes in chonne/ 111orphology in steep head11•ater srrea111.s, bosed 011 the ti111e since the 

previous debris ffo1v. 

With an adequate supply of in-stream \Vood, sn1all strean1s have the potential to store large volt1111es of sedi1nent in the inter
val bet\veen debris fto\vs and can function as one of the do1ninant storage reservoirs for sedin1ent in n1ountainous terrain. May 
and Gress\vell \Varn that if these lo\v-order strean1s are depleted of present or future sources 
of wood, the sediment storage capacity of the basin may be drastically reduced. Without the 
input of wood. channels that have been scoured to bedrock by a debris flow may persist in a 
bedrock state for a greater length of titne. Because there is no sedin1ent storage in bedrock 
channels, these channels becon1e an effective conveyor of sedin1ent delivered fron1 the adja
cent hillslopes. This continual sedi1ncnt transport \vould represent a nlajor shift in processes. 
\Vi th head\vater streams beco1ning a chronic source of sedi1nent to do\vnstrea1n areas instead 
of an episodic source. 

Jn a companion study, May and Gresswell (2003b) investigated the processes associated 
\Vith \vood recruit1nent to channels of different size and topographic position. They found 
that landslides contributed the 1najority of \Vood to sn1all head\vater strean1s. In contrast, 
larger channels received the 1najority of wood fro111 \Vind thro\V in the adjacent forest stands. 
Consequently. sn1all head\vater strean1s received \VOod fro1n farther upslope than larger 
strea1ns that flowed through alluvial valleys. This inforn1ation n1ay be useful for developing 
forest 111anagen1ent strategies that ain1 to protect the sources of \VOocl to strean1s. 



Research Highlights 

• Wood and sediment accumulation rates in the chaunel were strongly correlated with the time since the previous debris 
flow. 

• Large wood was the focal point for sediment accumulation because it provided a physical obstruction to sediment 
trausport. 

• Sediment that was stored behind wood in the chaunel increased the streambed roughness, decreased the local slope of 
the channel, and further reduced the capacity for sediment transport. 

• With an adequate supply of wood, small streams have potential to store large volumes of sediment and can function as 
one of the dominant storage reservoirs for sediment in mountainous terrain. 

This fact sheet is one in a series of information products developed by the Cooperative Forest Ecosyst!>m Research (CFER) program on the 

production and function of large wood in the riparian zone. Funding for this research was provided to the CFEfF{program by the Bureau of Land 

Management, USGS Forest and Rangeland Ecosystem Science Center, the Oregon Department of Forestry, and Oregon State University. 

Scientists who Contributed to this Fact Sheet 

Christine May received her doctoral degree from Oregon State University in December of 200 I. Currently she is a post· 

doctoral researcher in the Department of Earth and Planetary Sciences at the University of California, Berkeley. 

Robert E. Gresswell is an aquatic ecologist with the USGS Forest and Rangeland Ecosystem Science Center and a scientist 
on the CFER research team. 
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Fish and Aquatic Ecosystems of the Oregon Coast Range 

Gordon H. Reeves, Kelly M. Burnett, and Stanley V. Gregory 

Introduction 
As in other parts of the Pacific Northwest (PNW), 
(Stouder et al. 1997), fish are important elements of 
human cultural, social, and econo111ic systen1s and 
of natural ecosystems of the Oregon Coast Range. 
Many species provide sources of income, recreation, 
and food as well as having cultural significance to a 
variety of people (Schoonmaker and von Hagen 
1996). Several species are integral components of 
aquatic and terrestrial ecosystems. Some, par
ticularly t11e anadromous salmonids, are considered 
indicators of environmental conditions in marine 
and freshwater ecosystems. Certain anadromous 
species also may be food sources for a large suite of 
aquatic and terrestrial vertebrates and invertebrates 
(Cederholm et al. 1989; Willson and Halupka 1995; 
Bilby et al. 1996), as well as nutrient sources for 
riparian vegetation (Bilby et al. 1996). 

This chapter will review the general ecology and 
biology of fishes in Coast Range streams and rivers, 
examine patterns of distribution and abundance, 
and discuss impacts of land management activities 
on fish and their habitats. We then consider 
restoration ai1d future managen1ent directions for 
these populations and their freshwater ecosystems. 

The Fish Fauna 
of the Oregon Coast Range 

Streams in the Coast Range have only a fraction of 
tl1e fish species that are found in sin1ilar-sized 
streams elsewl1ere. This pattern is similar to that 
seen in other parts of the PNW and western United 
States, which have about half as many fish families 
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and one quarter of the fish species found in the 
eastern United States (Smith 1981; Mincklcy et al. 
1986). Primary reasons for the low number of fish 
species in the Coast Range are relatively recent 
tectonic activity, the inability of species to move 
across the Continental Divide, and lack of direct 
faunal connections with other conti11ents. 

The primary types of fishes found in Coast Range 
streams and lakes are lampreys (Petromyzontidae), 
salmon and trout (Salmonidae), minnows 
(Cyprinidae), and sculpins (Cottidae). Suckers 
(Catostomidae) and sticklebacks (Gasterosteidae) 
occur in a number of river systems, but they are i1ot 
as widely distributed as those fish mentioned above. 
Fish occupy the full range of habitats available in 
Coast Range river systems; however, not all fish are 
found in all parts of the stream network. Com
munity co1nposition varies depending on location 
in the stream network (Reeves et al. 1998). 

Although the number of species is low, there is a 
wide variation in phenotypic (physical attributes), 
genetic, and 1ife-history features within and among 
populations of n1any fish in the Coast l<.ange. Speciet'.. 
or populations can exhibit n1ultiple life-history 
patterns. Reimers (1973) identified five distinct life
history variations within a population of oi:ean-type 
chinook salmon (Oncorhynchus tshawytscha) in Sixes 
River; ocean-type juveniles rear in streams and 
estuaries for a relatively short period before entering 
the ocean. Individuals spend from one month, to 
five to six months, to one year in freshwater before 
moving to the estuary, where residence time also is 
variable. Cutthroat trout (0. clarkii) may have 
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resident for1ns, which spe11d their entire life in 
freshwater, and anadromous forms, which make 
repeated trips to large rivers or to the marine 
environment. Resident forms often reside above 
n1igratio11 barriers and are reproductively isolated 
from anadromous for111s. However, in some 
situations resident populations may produce 
anadromous individuals (Griswold 1996). Non
salmonids, such as the Pacific lamprey (Lampetra 
tridentata), also have wide variation in life histories. 
Individuals may spend two to n1ore than five years 
in freshwater before moving to the ocean (van de 
Wetering 1998). 

Fish populations in coastal Oregon streams may 
also exhibit variation among populations. Nicholas 
and Hankin (1988) documented the variation in size 
and age of return to freshwater and in fecundity 
among coastal Oregon chinook populations. T. H. 
Williams (personal communication) found large 
genetic and 1norphological variation among 
populations of coastal cutthroat trout populations 
in Oregon. Locally variable populations have also 
been reported for speckled dace (Rhinichthys osculus; 
Zirges 1973), longnose dace (R. cataractae; Bisson and 
Reimers 1977), and sculpins (Cottus spp.; Bond 1963) 
in coastal Oregon streams. This diversity within and 
among populations is a response to varying 
environmental conditions (Healey and Prince 1995) 
and likely has genetic and environmental compo
nents. Such variation within and among populations 
is also common in other parts of the PNW (Snyder 
and Dingle 1989; Swain and Holtby 1989) but does 

not appear to be as extensive in other parts of the 
United States (Smith 1981; Mahon 1984). 

Anadromous fish are the dominant component 
of the fish fauna in the streams and rivers of the 
Coast Range, particularly coastal systems. These are 
fish that begin life in freshwater, move to the marine 
environment to grow and mature, and then return 
to freshwater to reproduce. Native species with 
an.adron1ous life histories include lampreys, Pacific 
salmon and trout (Oncorhynchus spp.), and candle 
fish (Tluileichthys p11ciji'cus). Introduced <111.idrunlLlU> 

species include striped bass (Marone saxatalis) and 
American shad (Alosa sapidissima). 

The predominance of anadromous life histories 
in this region is likely attributable to two factors. 
Gross and others (1988) argued that in areas where 
freshwater productivity is less than marine product
ivity, such as along the Oregon coast, anadromous 
life histories predominate. Oregon is in the transition 
zone between changes in relative productivity of the 
n1arine ai1d freshwater environment. Moving to the 
more productive mari11e environment allows 
individuals to grow to a larger size sooner than if 
they had remained in freshwater. Larger fish have a 
greater chance of reproducing successfully and can 
produce more offspring than smaller individuals. 

Pacific salmon and trout (Oncorhynchus spp.) are 
the best known of the anadromous fishes in Coast 
Range rivers and streams (Table 4-1). Their general 
life cycle is shown in Figure 4-1 (in color section 
follovving page 84). All Pacific saln1on and trout 
begin life as eggs deposited in the freshwater gravel. 

Table 4-1. life history characteristics of Pacific salmon and trout ( Oncorhynchus spp.) found in coastal 
Oregon. 

Con1n1on name/species Other names Anadron1ous Resident/non- Years in fresh Years in salt Repeat 
anadromous water water spawners 

Pink salmon/O. gorbuscha Hun1pback salmon x 0 2 No 

Chum salmon/O. keta Dog salmon x 0 2-4 No 
{but 1-3 mo. estuary) 

Coho salmon/O. kisutch Silver salmon x x 2 No 

Chinook salmon/ King salmon x x <1 2-5 No 
0. tshawytscha Tyee salmon ("ocean type") 

Spring salmon 1 - 2 
Blackn1outh ("freshwater type,,) 

Steelhead/O. rnykiss Rainbow trout x x 1 - 3 2-3 Yes 

Sea-run cutthroat trout Harvest trout x x 2-3 <1 - 2 Yes 
0. clarki Blueback 
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Figure 4-2. Location of Oregon relative to ocean 
transition zone between northern cool, nutrient-rich 
currents and southern warm, nutrient-poor currents 

Alevins are the developing embryos. Upon emer
gence from the gravel, the small fish are known as 
fry or fingerlings. These fish are identified as "O+" 
individuals. Juveniles are older fry. Juveniles that 
have spent a winter in freshwater are identified as 
"1 +" individuals. Smolts are individuals in the 
process of transitioning from freshwater to the 
ocean. This entails changes in such things as 
behavior (from defending territories to swimming 
in schools), body color (from various colors to 
silvery), and kidney operation (from retaining salt 
to excreting salt). 

Each species has a unique life history (Table 4-1). 
Some, like pink (0. gol"buscha) and chum (0. keta) 
salmon, spend very little time in freshwater before 
moving to the ocean. In contrast, cutthroat trout and 
steelhead (0. mykiss) may spend two years or more 
in freshwater before migrating to the ocean. Time 
spent in the ocean also varies among species. Some, 
like pink salmon, spend a fixed amount of time (two 
years) in the ocean before returning to freshwater; 
for others, like chinook salmon, the ti1ne is quite 
variable (two to six years). 

Ocean conditions for anadrornous salmonids in 
Oregon are variable. Oregon is at the oceanic 
bounda1y between cool, nutrie11t-rich currents ai1d 
warm, nutrient-poor currents (Figure 4-2) and 
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(Fulton and LaBrasseur 1985). (Reprinted by 
permission from Washington Sea Grant Program, 
University of Washington l 

productivity of the ocean off the Oregon coast 
depends on the location of these currents. During 
productive years, which are generally associated 
with a weak winter Aleutian low-pressure system 
(Hare et al. 1999), nutrient-rich currents move south 
towards the Oregon coast. Conversely, nutrient-rich 
currents move north, away from the Oregon coast, 
during a strong winter Aleutian low-pressure 
system and ocean productivity declines. This 
pattern generally occurs on a 20- to 30-year cycle 
(Mantua et al. 1997). The last productive period off 
the Oregon coast was from 1947 to 1976 (Miller et 
al. 1994); less productive conditions had occurred 
from 1925 to 1946 and have been prevalent since 
1976. Survival rates of wild and hatchery pop
ulations of coho salmon (0. kisutch) are similar 
during more favorable conditions (Nickelson 1986; 
Coronado and Hilborn 1998). However, survival 
rates of wild populations are two to four times 
greater than hatchery stocks during tin1es of poor 
ocean conditions (Nickelson 1986) 

Estuaries are sites of early marine grln'Vth for 
anadromous salrnonids, an important determinant 
of ocean survival (Pearcy 1992). They may be 
particularly important during tin1es of low ocean 
productivity. However, there are few well
developed estuaries along the Oregon coast. The 
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combination of sparse near-shore habitats and 
variable ocean conditions n1akes freshwater habitat 
more crucial for the survival and persistence of 
anadromous salmonid populations in Oregon than 
in more northerly areas. 

Distribution of Fish in 
Coast Range Rivers and Streams 

Organization of rivers and stream systems 

River and stream systems consist of disti11ct spatial 
units that are organized hierarchically (Frissell et 
al. 1986). The units oforganization dealt with in this 
chapter (from finest to coarsest spatial scale) are the 
habitat unit, the reach, and the watershed. The two 
primary types of habitat units are riffles and pools. 
Riffles, at base flow, are fast water units that are 
shallow and have a steep water-surface gradient. 
In contrast, pools are deeper and generally have a 
gentle surface slope with slow flow (O'Neil and 
Abrahams 1987). These units can be further 
classified into several types (Hawkins et al. 1993), 
which can be useful in some situations. Tl1ey range 
in size from a few yards to 200 or more yards. 

Habitat w1its may not always have clear physical 
bonndaries, but they are distinct ecologically. Fish 
inhabiting them differ markedly in taxonomic 
composition and morphological, physiological, and 
behavioral traits. For example, pool dwellers, such 
as cutthroat trout and coho and chinook salmon, are 
often fou11d in aggregations and are more active 
swimmers with 1nore slender bodies and s1naller 
paired fins (Figure 4-3a). 

Fish that inhabit riffles, such as dace, are bottom
oriented fish, often possessing large pectoral fins to 
help maintain position (Figure 4-3b). Some, such as 
sculpins (Figure 4-3c), lack an air bladder or can 
adjust the air in the swim bladder to reduce 
buoyancy. Riffle dwellers are solitary or part of 
small, loose-knit groups. 

A reach is an integrated series of habitat units that 
share a common landform pattern (Grant et al. 1990; 
Montgomery and Buffington 1997). Reaches are 
influenced by variation in channel slope, local side 
slopes, valley floor width, and riparian vegetation 
(Frissell et al. 1986). Gregory and others (1989) 
classified reaches as constrained (active channel to 
valley floor width ratio < 2; Figure 4-4a) and 
nnconstrained (active channel to valley floor width 
ratio> 2; Figure 4-4b). Reaches vary in length from 

Figure 4-3. Fishes commonly found in coastal Oregon 
headwater streams: (a) cutthroat trout; (b) speckled 
dace; and (c) riffle sculpin (Reeves et al. 1998). 

Figure 4-4. Reach types found in streams in the 
Oregon Coast Range: (a) constrained and (b) 
unconstrained (Reeves et al. 1998). 

(Figures 4-3 and 4-4 reprinted from G. H. Reeves, 
P.A. Bisson, and J.M. Dambacher. 1998. Fish 
communities, pp. 200-234 in River Ecology and 
lvlanagement: Lessons from the Pacific Coastal 
Ecoregion, R.J. Naiman and R.E. Bilby, eds. Springer
Verlag, New York. By permission of the publisher) 
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102 to 103 yards. A watershed contains a collection 
of reaches and the surrounding upslope areas to the 
drainage divide. The physical and biological 
characteristics of the watershed are determined to 
a large extent by the aggregate features of the 
reaches within it. 

Sizes of watersheds can vary widely. For pur
poses of this chapter, we define watersheds as either 
being 4th or 5th order (Strahler 1957), or 6th or 7th 
field hydrologic units (HU). The size of watersheds, 
as used in this chapter, averages 4,500 to 5,000 acres. 
Understanding and explaining patterns of fish 
distribution and abundance and the factors 
influencing them are difficult, in part because of the 
hierarchical organization of streams and rivers. The 
pattern at a given level is influenced by factors at 
that level as well as factors at higher and lower 
organizational levels. For example, the assemblage 
of fishes in a reach varies with reach type. Abun
dance and distribution of fish within the reach are 
determined, in part, by these types, the condition 
of the habitat units, the position of the reach in the 
watershed, and the watershed condition. 

Watersheds 

Fish can be found throughout a watershed, and the 
structure and composition of the species assemblage 
change with location in the network (Figure 4-5 in 
color section following page 84). Generally, the 
number of fish species increases from the head
waters to lower portions of river systems in the 
Coast Range. As one moves downstream, some 
species are lost from the assemblage, while others 
are added; the latter process generally exceeds the 
former, resulting an overall increase in the number 
of species present. Reeves and others (1998) found 
a significant increase in the number of species 
moving from headwaters downstream in a northern 
and a southern coastal Oregon river system. This 
pattern has been observed in other parts of the PNW 
(Li et al. 1987) and the United States (Sheldon 1968; 
Horowitz 1978; Boschung 1987; Schlosser 1987). 

Few fish species, primarily trout, sculpins, and 
dace, are present in headwater streams in the Coast 
Range. The trout are generally cutthroat and may 
include resident and anadromous forms. Resident 
fish do 11ot move to the marine environment and 
often reside above migratory barriers. Such 
populations are generally small but nonetheless are 
ecologically important. Resident populations can in 

some circumstances produce offspring that can 
become anadromous1 and some may contain very 
unique genetic infonnation (C~risvvold 1996). 

Reeves and others (1998) argued that physical 
co11ditions and not biological processes n1ay be n1ure 
important in deter1nining the structure and 
composition of headwater assemblages in the PNW. 
Schlosser (1987) suggested that competition is 
generally the dominant process influencing the 
diversity of fishes in headwater streams. He 
reasoned that physical conditions are less influential 
because of the relatively low diversity of habitat 
types and envirorunental conditions il1 headwater 
streams. However, headwater streams, including 
those in the Coast Range, are very dynamic over 
multiple time scales. During the course of a year, 
stream flow fluctuates dramatically. Over longer 
periods (decades to centuries), stream channels may 
alter between bedrock following a debris torrent to 
large accumulations of sediment and wood. Also, 
the diversity of habitats (number of types) is 
relatively low. As a result of these variable 
conditions, the species pool is somewhat lilnited in 
these streams. 

Many headwater streams n1ay not contain fish, 
but they are important ecologically nonetheless. Fish 
inay be precluded fron1 these parts uf the network 
because of geological barriers, such as waterfalls, 
or because they are too steep (> 10 percent slope). 
These streams, however, can be important habitats 
for several amphibians. Headwater streams also are 
sites where materials such as leaves and twigs, 
which form the food base for a myriad of aquatic 
insects, are stored behind pieces of large wood or 
large rocks and boulders. These materials and 
insects can be carried downstream to areas irlhabited 
by fish, where they enter into the food chain. 

Headwater streams are influenced by riparian 
and upslope vegetation (Naiman et al. 1992). These 
streams generally have relatively narrow riparian 
zones and they are strongly influenced by nearby 
upslope vegetation and surrounding topography. 
Headwater streams are generally in constrained 
reaches so the surrounding vegetation hillslopes 
shade the stream. Therefore, a relatively narrow 
riparian zone may effectively maintain water 
temperatures. 

The reduction of light reaching headwater 
chanrtels as a result of surrounding vegetation ai1d 
steep canyon walls limits primary production, and 
production of fish is limited by this combination of 
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Fish community diversity and productivity of 
lower trophic levels are positively correlated at the 
reach scale. Trophic production is composed of 
primary production and secondary production. 
Primary production is the production of biomass 
by plants, which in Coast Range streams are algae 
and diatoms. Secondary production is production 
of biomass by organisms that feed on plants and 
other food sources. Secondary production in mid
order streams is supported by organic material 
produced in the channel, termed autochthonous, 
and organic matter derived either from the sur
rounding riparian zone and forest or from upsh·earn 
areas, termed allochthonous (Vannote et al. 1980). 
Autochthonous production is primarily from algae, 
diatoms, and other plants that occur in the stream. 
These materials are eaten by aquatic insects, which 
in turn are eaten by fish. Allochthonous production 
is derived from materials such as leaves and needles 
that are colonized by fuogi and bacteria. The bacteria 
and fungi in turn are eaten by aquatic insects that 
are eaten by fish. 

Primary and secondary production are generally 
greater in unconstrained reaches than in constrained 
reaches. Unconstrained reaches are open and receive 
more light than constrained reaches, thus primary 
production is greater (Zucker 1993). The low 
gradient and wide floodplains of unconstrained 
reaches also result in the deposition and storage of 
allochthonous materials (Lamberti et al. 1989). The 
combination of high primary production and large 
amounts of allochthonous materials results in 
greater densities of aquatic insects and other 
organisms that are important food resources for fish 
(Zucker 1993). 

Unconstrained reaches are also areas of greater 
hyporheic zone exchange (subsurface exchange of 
water between the floodplain and the stream 
channel) (Grimm and Fisher 1984; Triska et al. 1989; 
Edwards 1998). Hyporheic zones provide sites for 
storing and processing nutrients, insect production, 
and cool water, which contribute to the productivity 
of unconstrained reaches. 

The presence of spawning anadromous fish can 
also contribute to the productivity of unconstrained 
reaches. Spawning, particularly by salmon, is 
generally greater in unconstrained reaches than 
constrained reaches (Frissell 1992). Juvenile 
salmonids and other fish may feed on eggs that drift 
in the water column during spawning activities. 
Eggs are nutrient ricl1 and provide large amounts 

of energy. When salmon die after spawning, the 
carcasses are both colonized by fungi and bacteria 
and eaten directly by aquatic insects and fish (Bilby 
et al. 1996; Wipfli et al. 1999). Carcasses also provide 
food for a suite of mammals and birds (Cederholm 
et al. 1989; Willson and Halupka 1995) and nutrients 
for riparian vegetation (Bilby et al. 1996). Juvenile 
sahnonids in streams with larger returning adult 
runs grow faster than do juveniles in streams with 
smaller runs (Bilby et al. 1998). 

Unconstrained reaches are particularly suscep
tible to impacts from land management activities. 
These reaches are natural deposition zones because 
of their low gradient and wide valley. Accelerated 
erosio11 fron1 activities such as timber harvest and 
road building in areas above unconstrained reaches 
can aggrade channels in these reaches, which can 
fill in, causing a reduction in complexity or loss of a 
pool. Roads and improperly constructed culverts 
located in valley bottoms reduce connectivity 
between channels and their floodplains. The 
consequence is the reduction or elimination of access 
to areas of habitat that may be particularly important 
during high flows. 

Constrained reaches are sources of cool water for 
unconstrained reaches. Cooler water fron1 upstream 
constrained reaches helps maintain water tem
peratures in unconstrained reaches in the range 
favorable to fish and other organisms. Increases in 
the temperature of water entering unconstrained 
reaches can affect the biota and h,l\'L' signifil',1111 
impacts on watershed productivity. 

Constrained reaches provide several other 
important ecological functions. They are the 
transport portion of the stream network. Large 
wood in constrained reaches often forms temporary 
jams that often break during high flows; the wood, 
sediment, and organic material from them then 
move through these reaches to unconstrained 
reaches. Sediment and wood form the fundamental 
materials that create and maintain habitat for fish 
and other aquatic biota. 

The influence ofriparianzones differs with reach 
type. The zone of influence is generally narrower in 
constrah1ed reacl1es than in unconstrained reaches. 
In constrained reaches, the ecological function.:; 
provided by riparian zones, such as sources of 
wood, shade, and allochthonous materials, comes 
from within the height of one site potential tree (i.e., 
the mean size of a 200-year-old tree that can be 
grown at the site) fron1 the ch<1nnel (Figt1rt' 4-RJ_ The 
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cool waters and low primary production. Creating 
openings in the riparian vegetation may increase 
fish production (Murphy and Hall 1980). However, 
these increases may be offset by losses of production 
in downstream areas because of the cumulative 
effects of resulting temperature increases. Elevated 
temperatures in headwater streams can lead to 
higher temperatures in downstream areas, which 
may reduce habitat suitability and thus fish 
production. 

Wood from surrounding riparian zones is 
important in headwater streams. Wood creates 
collection areas for sediment and organic materials, 
the latter providing the energy base for the food 
chain. Wood also creates pools, an important habitat 
for fish in these streams. Bilby and Ward (1989) 
found that relatively small pieces of wood could 
serve these functions. 

Headwater streams and small tributaries may 
also be important sources of wood for mid-order 
channels. Headwater channels are frequently 
subjected to landslides and debris torrents that can 
deposit wood and sediment in fish-bearing head
water or middle-order streams. McGarry (1994) 
found that 49 percent of the wood volume in fish
bearing sections of Cummins Creek, a stream in a 
small wilderness area near Yacl1ats, Oregon, was 
derived from landslides in headwater streams. 
Benda (unpublished data) examined some coastal 
streams following the 1996 floods and found up to 
80 percent of the wood in a roadless watershed to 
be derived from landslides. May (1998) reported that 
landslides in managed streams may also be 
important sources of wood. 

Not all headwater streams have the same 
potential to deliver wood to fish-bearing channels, 
however. Benda and Cw1dy (1990) identified the 
attributes of first- and second-order streams in the 
central Oregon coast that have the greatest potential 
for delivering desirable material to fish-bearing 
streams via debris torrents (Figure 4-6 in color 
section following page 84). These channels generally 
have gradients of 8 to 10 percent, depending on 
stream size, and jw1ction angles of less than 45". 
Leaving trees along potential debris-torrent routes 
obviously increases the potential for delivery of 
wood to higher-order, fish-bearing streams. 

The number of fish species increases in the middle 
portion of the stream network (Figure 4-5). Species 
commonly found here include those found in 
headwaters as well as additional species that are 

n1orphologically and behaviorally sirnilar to then1 

In coastal streams, this includes coho and chinook 
salmon and steelhead, along with other species, 
primarily minnows (Cyprinids) such as the red-side 
shiner (Richardsonius balteatus). Valley Coast Range 
streams draining to the Willamette River generally 
lack anadromous salmon and trout. Resident 
cutthroat trout and native minnows, such as the 
northern pike minnow (Ptychocheilus oregonsis ), are 
found in these streams. 

Reaches 

One reason tl1at the number of fish species increases 
in the middle portion of the stream network is that 
there are n1ore types of reaches clnd \'klhit<lts ht:rl' 

than in headwater::;. In C'odst RangL' strL'd1n..; 

salmonid assemblages differ in cun1~1usitiun 
between the two reach types, constrained and 
llnconstrained (Reeves et al. 1998). (~oho and 
cl1inook salmon and age 1 +trout are generally n1ore 
abundant in unconstrained than in constrained 
reaches (Figure 4-7a in color section following page 
84). Age 1+ cutthroat trout and steelhead are 
nun1erically domina11t in constrained reaches 
(Figure 4-7b in color section following page 84). 

Unconstrained reaches generally have higher 
total numbers of fish than constrained reaches. In 
upper Elk River on the southern Oregon Coast, un
constrained reaches contain only about 15 percent 
of the total available habitat but accoW1t for 30 to 50 
percent of the estimated number of juvenile 
anadromous salmonids (G. Reeves, unpublished 
data). Similar patterns have been observed in 
streams in southwestern Washington (Cupp 1989). 
Densities of cutthroat and rainbow trout (0. 111ykiss) 
il1 unconstraii1ed reacl1es were more than twice 
tl1ose in constrained reaches of the McKenzie River 
in Oregon (Gregory et al. 1989). 

The difference in the composition of the So1ln1llnid 
con1munities between the two reach types is 
attributable to two factors. Unco11strained reaches 
contain a greater diversity of habitat types than 
constrained reaches (Gregory et al. 1989; Schwartz 
1990). Constrained reaches are typically dominated 
by fast-water habitats, such as rapids and cascades, 
whereas unconstrained reaches contain a variety of 
pool and riffle habitats and provide lateral refuges 
in backwaters and overflow areas of floodplains 
during floods. A greater variety of niches, which 
support more species, is created by more habitat 
types. 
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Figure 4-8. Zone of influence of selected ecological 
processes within riparian zones (FEMAT 1993). 

role of riparian vegetation in providing shade may 
be reduced in constrained reaches with steep side 
walls that reduce the amount of solar radiation 
reaching the channel. 

The riparian zone in unconstrained reaches is 
larger than in constrained reaches because it 
includes the valley floor as well as immediately 
adjacent side slopes. In in tact unconstrained reaches, 
the stream channel often consists of multiple 
channels that migrate periodically across the valley 
floor. As it moves, the channel will interact with, 
and be influenced by, vegetation in all parts of the 
valley floor as well as on the adjacent hillsides. The 
extent of influence of the side-slope riparian zone is 
similar to that in constrained reaches (Figure 4-8). 

Habitat units 

The greater variety and production of fish in middle 
portions of the strea1n network con1pared with 
upper portions is due, in part, to the greater diversity 
of habitat types. Habitat types in headwater streams 
generally are restricted to pools, riffles, or cascades. 
Middle portions of the watershed have a greater 
variety of each habitat type. Units are also larger 
and deeper. There are, as a result, a greater nun1ber 
and variety of niches available. For example, deeper 

units allow species to partition habitat vertically, 
which cannot occt1r in shallower units. Within a 
habitat unit, structural features such as the amount 
of wood or boulders, substrate composition, flow 
velocity, and depth influence the nun1ber and 
biomass of species present (Sheldon 1968; Evans and 
Noble 1979; Angermeier 1987). Different com
binations of these factors create an array of 
n1icrohabitats. 

Habitat complexity is directly related to the 
number and variety of microhabitats present in a 
unit, but it is difficult to explicitly quantify. It is 
usually determined by the amount of structural 
elements, such as wood or boulders, and the depth 
of a unit, and as a result, habitat complexity is 
usually expressed in relative terms. 

Increased habitat complexity provides protection 
from predators, alters foraging efficiency (Wilzbach 
1985), and influences social interactions (Pausch and 
White 1981; Glova 1986). In a Washington strt'ilrn, 

Lonzarich and Quinn (1995) observed a general 
i11crease in the number of fish species and the 
abundance of each with increasing complexity of 
pools, measured by pool depth and amount of 
wood. However, each species responded to habitat 
features differently. Numbers of juvenile coho 
salmon, age 1 + steelhead, and cutthroat trout were 
directly correlated with pool depth. Numbers of 
Coast Range sculpin (Coitus aleuticus) did not 
respond to alteration of any habitat features. D. H. 
Olson (USDA Forest Service, Pacific Northwest 
Research Station, Corvallis, Oregon) found that 
numbers of salmonid species in a small coastal 
Oregon stream increased with maximum pool 
depth, pool surface area, and volume of wood. 
Cederholm and others (1997) found an increase in 
coho salmon smolt numbers with increased wood 
levels in a Washington stream, but steelhead showed 
no response. 

The relative biomass of fish in Coast Range 
streams is also influenced by habitat complexity. 
More complex habitats result in rnore even dis
tribution of biomass among species. Biomass of 
speckled dace, reticulate sculpin (C perplexus). riffle 
sculpin (C gulosus), and juvenile cutthroat trout 
increased with increasing levels of habitat com
plexity in a small Alsea River tributary (Fieth and 
Gregory 1993). In contrast, bion1ass of coho saln1on 
showed no response to changes in habitat C'om
plexity in the sun1mer, even though hab1tdt 

complexity may influence coho salmon density at 
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other seasons (Nickelson et al. l992a; Quinn and 
Peterson 1996) and life history stages (McMahon 
and Holtby 1992). Densities of fish also decreased 
in southeastern Alaska streams (Dolloff 1986; Elliott 
1986) and a rnidwestern stream (Berkman and 
Rabeni 1987) when habitat structure was reduced 
by the removal of wood and increased sediment 
deposition, respectively. 

Stream fishes partition habitat by interactive and 
selective segregation (Nilsson 1967). In interactive 
segregation, species are capable of using the same 
niche, but one species is dominant and precludes 
the subordinate species from preferred habitats. The 
dominant species is generally more aggressive or 
more efficient at exploiting a particular resource. 
Therefore, the subordinate species will move into 
preferred habitat only if the dominant species is 
absent. Habitat use by juvenile coho salmon and age 
1 +trout is influenced, in part, by interactions among 
species. Juvenile coho salmon are aggressive and 
preclude steelhead (Hartman 1965) and cutthroat 
trout (Glova 1978) from the heads of pools, where 
food resources are highest. Steelhead in turn 
dominate cutthroat trout and generally preclude 
them from habitats in larger stream systems (> 15 
square kilometers) in British Columbia (Hartman 
and Gill 1968). Similar patterns of segregation have 
been observed between rainbow trout and cutthroat 
trout (Nilsson and Northcote 1981) and cutthroat 
trout and Dolly Varden (Salvelinus malma; Andrusak 
and Northcote 1971) in lakes. Reeves and others 
(1987) found that habitat use by redside shiner 
(Richardsonius balteatus) and juvenile steell1ead was 
determined by interactive segregation. In cool water 
( < 20"C), steelhead excluded shiners from riffles, 
where food was most abundant, by aggressively 
driving the shiners away. Shiners then formed loose 
aggregations in pools in the presence of trout. When 
steelhead were absent, shiners moved to riffles. 

Selective segregation involves differential use of 
available resources (Nilsson 1967). Each species uses 
different habitat for other resources such as food and 
occupies the same habitats whether alone or in the 
presence of the other species. Differences in habitat 
use arise from d~fferences in behavior or body 
morphology. For example, selective segregation 
between juvenile summer steelhead and spring 
chinook salmon reduced interaction for space iI1 
Idaho streams (Everest and Chapman 1972). The fish 
use similar habitats when they are a given size, but 
because chinook salmon spawn in the fall and 

steelhead in the spring, chinook salmon emerge 
earlier and tend to be larger than co'occurring O+ 
steelhead at all times. Consequently, interactions 
between juveniles for food and space are minin1al. 
Similar patterns of segregation were observed 
between juvenile coho and chinook salmon (Lister 
and Genoe 1970). Differences in life history features 
or behavior, such as those described above, which 
lead to selective segregation are genetically cncodL'd 
over time (Nilsson 1967). 

Both types of segregation, particulc1rly \Yith 
regard to salmon and trout, ni.ay occL1r in strL-'ams 

in the Coast Range. HJving knt)Y\llL'dgL' tif hu\\. t1~h 
partition habitat and other resourcL'S ~1ruvide..; 

insight into how fish con1n1unities are urg.Hl.!Lt:d 
and provides a basis for evaluating proposed 
management actions. For example, juvenile coho 
salmon and steelhead portion habitat by interactive 
segregation. The potential to increase numbers of 
one species, either through natural means or 
through supplementation, may be reduced if the 
other species currently occupies available habitat 
(Reeves et al. 1993). Conversely, if two species 
segregate selectively, as coho and chinook salmon 
do, the pote11tial to increase numbers of one species 
may be greater. Understanding the type of segre
gation also provides insights in evaluating the 
response of the community to environ1nental 
alterations. 

Seasonal distribution 

Distribution of fish species and age classes through
out a vvatershed and vvithin habitat units ,.Jries 
seasonally, particularly for anadrun1ous ~dln1onids. 
We will illustrate seasonal changes in distribution 
using the work of Sleeper (1993), who described this 
pattern for the portion of the watershed used by 
juvenile ai1adromous salmonids in Cummins Creek, 
a s1nall watershed near Yachats, Oregon. Several 
other sources are used to describe seasonal cl1anges 
in habitat use by the various species and age classes. 
Understanding these patterns is important for 
managing freshwater habitats, projecting potential 
impacts of land management activities, and 
developing restoration efforts. 
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Spring 
In the spring, age 1 + coho salmon and age 2+ 
steelhead (a fish that has spent two or more winters 
in freshwater) are found primarily in the lower 
portions of the system (Figure 4-9 in color section 
following page 84). Many of these are pre-smalls, 
older fish that are preparing to move to the ocean. 
Larger cutthroat trout (> 20 centimeters) are most 
abundant in the lowest portion of the network, 
which is where these fish spend the winter. Larger, 
older cutthroat trout (1 +) and steelhead also will be 
in the main channel during the spring (Figure 4-10 
in color section following page 84). These fish are 
found in pools and are generally oriented to the 
bottom (Hartman 1965). Pools with the most 
complexity will have higher densities of 1+ 
steelhead (Lonzarich and Quinn 1995). Complexity, 
usually in the form of boulders and/ or large wood, 
reduces current velocities and provides cover 
(Bisson et al. 1987). This is particularlyimportantin 
the spring because the metabolic performance of the 
fish is reduced at lower water temperatures. Few 
fish are found in riffles and other fast water units at 
this time of year. Some age 1 + steelhead may use 
these units, but the high velocities associated with 
higher flow make these areas unfavorable for 
growth. 

Recently emerged coho salmon in Coast Range 
streams are concentrated near spaw11ing areas, 
V\rhich in Cummins Creek are in the upper portions 
of the watershed. The swimming abilities of recently 
emerged salmonid fry are limited because of their 
small size and, therefore, they use off-channel areas 
and quiet areas along stream margins (Figure 4-10). 
These areas provide !ow-velocity habitat and are 
created by boulders and pieces of large wood on 
and along stream margins (Moore and Gregory 
1988). Small debris and detritus accumulate in these 
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Figure 4-12. Spawning tin1e of selected species of 
Pacific saln1on (Oncorhynchus spp.) in coastal 
Oregon streams. 

areas and, as a result, production of smaller 
invertebrates, such as midges (Chironomidae) and 
early life stages of other aquatic invertebrates, is 
high. ~fhese organisms are irnportant food iteins lu1 
s1naller saln1onids. Loss of these off-channel and 
margin habitats will negatively impact the growtl1 
and survival of recently emerged fish. Species of 
recently emerged fish found in off-channel and 
stream-n1argin habitats will vary over the spring. 
In most coastal streams, coho and chinook salmon 
fry will be the first to emerge from redds. There may 
be little overlap of these two species, however, 
because they spawn in different parts of the 
watersheds (Figure 4-11 in color section following 
page 84) and at different times (Figure 4-12). 
Recently emerged steelhead will be found in these 
same habitats but later in the spring or in early 
summer because steelhead spawn after the salmon. 

Summer 
In early summer, the relative distribution pattern 
varies with species and age-classes. Coho that 
emerged this year are in the middle and parts of the 
upper portions of the systen1 (Figurt· 4-13 in l.:olur 
section following page 84); recently emerged 
steelhead are 1nore evenly distributed througlhllll 
the watershed. These differences are a ttribut<1bll1

, in 
part, to differences in spavvning hdb1tat::.. c·ulll1 
salmon spawn in lower-gradient areas of the strean1 
system, reaches 5 to 7 (these reaches are based in 
distance from mouth, not geomorphic settings). 
Steelhead spawn in a wider range of gradients and 
as a result spawn over a wider area. Numbers of 
larger cutthroat trout are also proportionately higher 
around coho spawning areas because they are likely 
preying on recently emerged coho salmon and 
steelhead. Both age-classes of steelhead are 
relatively evenly distributed throughout the 
watershed. There are no pre-smolts because these 
fish have migrated to salt water by this time. As 
summer flows decrease in Coast Range streams, so 
does the amount of off-channel habitat. Recently 
emerged steelhead use available off-channel habitat 
as well as strean1 n1argins (Figure 4-14 in color 
section following page 84). 

Fish in backvvatcr habitats can g1\1V\· rL·l.:iti\ L'l\ 
rapidly at this tin1e because of thl' large nunibt'r 1i1 

in vertebrci te::, pre:::.e11 t (l\ilourL' a 11d C.i"L __ ·gur_\ i 'J<'·,,'> 1. \.-. 
age O+ steelhead grow, they shift to riffles in the n1a1n 
channels (Figure 4-15 in color section following page 
84). Here food availability is high, consisting 
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primarily of aquatic insects drifting in the current. 
However, the energetic cost to obtain food is also 
high because of the increased water velocities. Thus, 
fish hold in lower-velocity pockets, which are 
formed by larger substrates or wood in fast water 
units, and dart into t11e water column to capture 
drifting invertebrate prey. This strategy minimizes 
energy expenditure and maximizes growth po
tential. Age O+ steelhead are territorial at this time. 

Territory size is dependent on habitat complexity 
and food availability (Chapman 1966; Dill et al. 1981; 
Scrivener and Anderson 1982); the more complex 
the habitat and the greater the amount of food, the 
smaller the territories will be, and the greater the 
number of fish that can occupy a given area. 

Coho salmon in coastal streams move from 
backwaters and stream margins into pools in 
summer (Figure 4-15). They tend to occupy the 
upper portions of the water column in the upstream 
portion of the pool (Hartman 1965), where they feed 
on a combination of aquatic and terrestrial il1sects 
(Chapman 1965). Coho salmon form dominance 
hierarchies within the pool (Mundie 1969). In this 
social system, the largest fish dominates all other 
individuals, the second-largest dominates all 
individuals except the largest, etc. Interactions 
among individuals are either through direct contact 
or through rather elaborate behavioral displays 
(Hartman 1965). The large, colorful fins of coho 
salmon are used extensively in these displays. 
Habitat complexity and food availability determine 
the strength of the hierarchy and the number of fish 
that a habitat unit can hold. The more complex the 
habitat and the greater the amount of food, the fewer 
interactions there will be among individuals. Older 
(;o, 1 +) cutthroat trout and steelhead occupy the 
bottom of pools (Hartman 1965). Partitioning the 
habitat this way minimizes interactions with coho 
salmon. Lonzarich and Quinn (1995) found that 
trout numbers were directly related to the depth of 
pools. 

Fall 
The distribution patterns of fish shift downstream 
in early fall (Figure 4-16 in color section following 
page 84), primarily as a result of declining flows, 
which reduce available habitat, particularly in the 
upper portions of the watershed. Elevated water 
temperatures in Coast Range streams also may 
reduce habitat availability and suitability at this 
time. Fish may concentrate in areas of cool water, 

frequently ll1 pools at or near cool-water tributaries. 
This situation is especially true for strean1s in the 
eastern part of the Coast Range. Habitat use will 
generally be similar to that seen in the summer. The 
primary difference is that larger O+ steelhead will 
move from riffles into pools and occupy habitats 
similar to age 1 + stee!head (Hartman 1965; Figure 
4-17 in color section following page 84). Pools, 
especially deeper ones, are more abundant in lower 
reaches. Additionally, channels in lower parts of the 
network may have less variable streamflows than 
those in upper areas, potentially providing better 
overwintering conditions. 

Winter 
Because of difficult working conditions, such as high 
water and turbidity, little research has been done in 
Coast Range streams at this time of year. As a result, 
little is known about the winter distribution of 
juvenile anadromous salmonids in the Coast Range. 
We believe that the winter distribution is probably 
similar to those observed in late fall and early spring. 
Fish, especially older age-classes, are in the rmddle 
to lower portions of the watershed. Nickelson and 
others (1992a) found the highest densities of coho 
salmon in off-channel habitats, which suggests that 
areas of the watershed with wide floodplains are 
probably the most heavily used in winter. The 
stream network, and with it the amount of habitat, 
expands with the onset of winter in Coast Range 
streams. 

Small streams that are dry during other times of 
the year begin to flow. Intermittent valley-bottom 
streams that have water in them may provide 
overwintering habitat for juvenile salmonids. 
Studies in the Rogue River in southern Oregon 
(Everest 1977) and in northern California (Kralick 
and Sowerwine 1977) found that juvenile cutthroJt 
trout and steelhead moved into small, low-gradient, 
intermittent streams when flows increased in late 
fall and early winter and remained there untli flows 
dropped in the spring. 

Juvenile sa1mo11ids also move from n1ain 
channels to off-channel habitats in the winter 
(Tschaplinski and Hartman 1983; Nickelson et al. 
1992a). Winter off-channel habitats include alcoves 
and side-channels, which may only be present 
during high flows, as well as permanent floodplain 
habitats, such as beaver ponds, which become 
connected to the main channel at high flows. 
Peterson (1982) found that juvenile coho salmon 
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Figure 4-18. Estimated annual production and mean 
weight of young-of-the-year in the East Fork of the 
North Fork of the Mad River, California (Reeves 
1978). 

migrated as much as 20 miles before moving into 
off-channel ponds in a coastal Washington stream 
with the onset of high flows. 

Direct loss or isolation of these habitats can reduce 
overwinter survival and production of saln1onids 
(Tschaplinski and Hartman 1983). Fish that remain 
in the main channel in the winter concentrate in 
pools. Rodgers (1986) found coho salmon in 
Knowles Creek, a tributary of the Siuslaw Rive1~ in 
pools formed by debris-torrent deposits in the 
mainstem. Highest numbers were in deep pools 
with large amounts of wood. Such pools were 
formed at tributary junctions with small streams that 
had recently experienced debris torrents. Deep pools 
with large wood provide refugia for fish during high 
flows (McMahon and Hartman 1989; Harvey and 
Nakamoto 1998). Steelhead numbers are also greater 
in pools than riffles in winter (Grunbaum 1996). 

In contrast to areas with 11arsh winters, winter 
may be a period of growth for fish in coastal Oregon 
streams. Water temperatures are mild, generally 
greater than 10'C for extended periods. Large 
amounts of organic materials that form the base of 
tl1e food web, such as leaves and needles, are prese11t 
in the channel. Carcasses of adults may also be 
present. These materials tend to accumulate in 
backwaters and behind concentrations of large 
wood (Moore and Gregory 1988) and provide food 
for invertebrates, which are in turn eaten by fish. 
Grunbaum (1996) found that age 1+ steelhead in 
coastal streams were active during the day in the 

winter and appeared to be feeding actively. Reeves 
(1978) found that more than 50 percent of the annual 
production of age O+ steelhead in a small coastal 
northern California stream occurred over the·wlnter 
(Figure 4-18). Mean size of individuals more than 
doubled at this tinlL'- Lo~s lll- \Yintv1· f'n1dut·l:l111 

could hdvesignificant in1pciLts <lll ..;cJlrnt111.111d tr(lt11 

populatio11s in Oregon strean1s. 

Human Impacts on Fish and Fish Habitat 

All species of Pacific salmon found in the Coast 
Range have been considered for listing under the 
Endangered Species Act. Species that have been 
listed include coho salmon coastwide; chum salmon 
in the lower Columbia River; steelhead on the 
southern Oregon coast; and spring chinook saln1on 
in the Willamette Valley Pink salmon were not listed 
primarily because they have already been extirpated 
from the coast. Fall chlnook salmon coastwide and 
steelhead north of the Rogue River were not listed 
because of high population numbers. Lampreys are 
likely to be considered for listing in the near future. 

The structure and composition of native fish 
communities in the Coast Range have been im
pacted by past and present hun1an activities. A suitL-' 

of factors is associated with the decline of native 
anadromous fishes in the Coast Range. These 
include loss or degradation of habitat, over
harvesting in sport and comn-iercial fisheries, anJ 
influence of hatchery fish (Nehlsen et al. 1991). 
Variable ocean conditions also influence population 
nu1nbers and may exacerbate the effects of these 
various human impacts. Habitat alteration is cited 
most frequently as being responsible for the decline 
of these fish (Nehlsen et al. 1991; Bisson et al. 1992). 

Physical habitats in rivers and streams of all sizes 
throughout the Coast Range have been altered and 
simplified by human activities. Early settlers 
extensively channelized and diked the lower 
portions of larger rivers to facilitate transportation, 
control flooding, and develop pastures for agri
culture by early settlers. The lower Coquille 
provides a typical example of this type of develop
ment. Prior to the arrival of Euro-Americans, the 
lower Coquille River had broad forested floodplains 
with well-developed side-channels and sloughs 
(Benner 1992). The main chaimel was sinuous and 
occupied the valley bottom. Beaver ponds were 
extensive and there vvere large accurnulations uf 
wood in the channel and estuary. As settlement 
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Figure 4-19. Location of permanent splash dams in 
the Oregon Coast Range, 1890-1910 (from J. R. 
Sedell). 

Figure 4-20. A splash dam similar to those 
used in the Oregon Coast Range (fron1 J. R. 
Sedell). 

proceeded, the channel was straightened dnd 
confined so that the floodplain is no longer 
connected to or interacts witl1 the river. The 
floodplain was then often drained to create pastures 
for livestock. Large pieces of wood and rocks were 
removed from the channel to facilitate navigation 
and log transport. Secondary channels, backwaters, 
and oxbows, which are important habitats for many 
juvenile fishes, were lost as a result. In coastal 
streams, such habitats were historically important 
for coho salmon. Similar changes occurred on the 
Willamette River (Sedell and Froggatt 1984). 

Smaller streams were also extensively affected by 
early development. Splash dams were built on many 
streams throughout western Oregon (Figure 4-19) 
to move logs from harvest sites to mills. These were 
pern1anent or temporary structures constructed 
across the channel to create a pond behind them, 
into which hzirvcsted trees \YL'rl.:' ~1!(1LL'd (Figurv ~ 

20). During high flows, either the g.1tc· llt" 
pern1anent dan1 wa::-. rt.:'lllll\ L'd ur lhL· v1it1rv l\'ln 

porary structure was blown up, and the logs \·Vere 
carried downstream to processing facilities. 
Channels downstream of splash dams were 
straightened and obstructions removed to facilitate 
the movement of logs, resulting in very simplified 
channels, many of which persist today. 

More recent activities have also altered habitat 
in many streams in the Coast Range. Timber harvest, 
urbanization, and agricu1t11re have reduced the 
quantity and quality of habitat (Bisson et al. 1992). 
In the 1960s and 1970s, federal- and state-sponsored 
programs actively removed large wood from 
channels in the belief that accumulations of large 
wood impeded the upstream movement of fish. 
Additionally, ma11agement activities in riparian 
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areas, particularly thnber harvest, increased along 
streams throughout the Coast Range. This reduced 
the amount of large wood that could be recruited to 
streams. The combination of loss of wood from 
active channel clearance ai1d ll1creased harvest, and 
increased levels of sedimentation in streams frorn 
timber harvest resulted in the loss of habitat, 
particularly pools. Mcintosh and others (2000) 
found that the number of large pools (about 3 feet 
or n1ore deep and 25 square yards or 111ore in surface 
area), which are important habitats for many species 
and age-classes of fish, declined more than 75 
percent in some coastal streams between the late 
1930s to early 1940s and the mid 1980s. 

Agricultural activities and growth of urban areas 
continue to impact aquatic systen1s and fish also. 
These activities occur primarily in the lower 
portions of watersheds, and reduce riparian habitats 
along main channels and smaller streams in the 
floodplain by diking and channelization. These 
impacts are particularly detrimental to coho salmon. 

It is difficult to generalize about the response of 
fish to habitat alterations because responses vary 
with species, life-history stage, and location. 
Freshwater fish exist over a wide range of con
ditions, but the range that is generally most 
favorable for a species is relatively narrow (Larkin 
1956). When environmental conditions change, 
relative abundances of the species in a community 
may shift. Those species favored by the new 
conditions increase, and those for which changes 
are less suitable decline. The result of this differential 
response is generally a decrease in diversity of the 
community, not usually from loss of species (the 
richness component of biodiversity) but rather 
because of changes in relative abundances of 
individuals of different species (the evenness 
component of biodiversity. 

Reeves and others (1993) found that assemblages 
of juvenile anadromous salmonids in coastal Oregon 
watersheds where less than 25 percent of the basin 
was subjected to timber harvest and associated 
activities were more diverse than the assemblages 
in basins where more than 25 percent of the basin 
was harvested (Figure 4-21). The differences were 
primarily a result of increases in numbers of juvenile 
coho salmon and decreases in cutthroat trout 
numbers. Streams. in systems with lower levels of 
timber harvest had more pools and more wood than 
those in systems with higher harvest levels. In 
steeper streams, coho salmon numbers declined as 
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Figure 4-21. Mean diversity of juvenile anadromous 
salmonid assemblages in coastal Oregon watersheds 
with low levels(< 25 percent) and high levels(> 25 
percent) of timber harvest (Reeves et al. 1993). 
(Reprinted by permission from Transactions of the 
American Fisheries Society.) 

habitat complexity decreased. Cutthroat trout 
numbers decreased in lower-gradient systems. Coho 
salmon are more suited to slower water and trout 
to faster water (Bisson et al. 1988). Loss of structure 
in higher-gradient streams means the loss of slow
water habitats, and thus conditions were less 
favorable for coho salmon. On the other hand, loss 
of large wood in lower-gradient streams results i11 
reduced cover and habitat suitability for cutthroat 
trout. 

Similar responses have been observed in Car
nation Creek, British Columbia (Hartman 1988; 
Holtby 1988), where cutthroat tmut and stcc•lh,·.;cl 
nu1nbers declined following tin1ber harvest and 
coho salmon numbers increased. Chu1n salinun 
numbers also decreased following timber harvest 
(Scrivener and Brownlee 1989). Bisson and Sedell 
(1984) also noted a similar pattern of differential 
response in streams in Washington. In that case, O+ 
steelhead were the dominant species in a stream 
following intensive timber harvest. Relative 
abundances of coho salmon and older than age 1 + 
cutthroat trout and steelhead were more even in a 
nearby pristine stream. The structure and com
position of fish communities were similar in terms 
of species richness, but evenness was greater in a 
pristine stream than in an urban stream flowing in to 
Puget Sound, Washington (Scott et al. 1986). A 
species' positive response to a change may not 
necessarily result in an increase in the species at a 
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later life-history stage, however. Murphy and others 
(1986) found more O+ coho salmon during the 
summer in stream sections in southeast Alaska with 
clearcuts than in sections where riparian zones were 
patch cut or not harvested. They attributed this 
increase to increased primary production resulting 
from increased sunlight reaching the stream in 
clearcut sections. However, overwinter survival in 
clearcut sectio11s was less than in the other sections 
because habitat suitability decreased as a result of 
the reduction in the amount of large wood. 
Consequently, survival decreased and numbers in 
clearcut sections were less than in the other sections 
after the winter. 

Coho salmon increased in numbers and grew 
faster following timber harvest in Carnation Creek, 
British Columbia (Holtby 1988). These changes were 
attributed to increased water temperatures and 
benthic invertebrate production. Following timber 
harvest, the majority of coho salmon smolts were 
age 1 +compared to a mixture of age 1+and2+ prior 
to harvest (in more northerly areas such as British 
Columbia and Alaska, coho salmon may spend two 
years in freshwater before moving to the marine 
enviromnent compared to only one year in Oregon). 
However, increased adult returns were smaller than 
the increased smolt numbers because the timing of 
ocean migration was about 12 to 14 days earlier 
following timber harvest than it had been prior to 
harvest. It was believed that this earlier ocean entry 
resulted in increased predation by hake (Merluccius 
productus), which migrate along the coast at this time 
of year (Hartman and Scrivener 1990). Nomrnlly, 
coho salmon would enter the ocean after the hake 
had moved through the area. Therefore, the increase 
in smolt numbers was offset by decreased ocean 
survival, and adults returning to Carnation Creek 
declined over time. 

Changes in environmental conditions that are not 
necessarily lethal can alter the structure and 
composition of fish communities by changing the 
outcome of interactions among potential com
petitors. Water temperature mediates interactions 
between redside shiners and juvenile steelhead 
(Reeves et al. 1987). At temperatures of 19" to 22°C 
(62" to 67"F), shiners displaced trout by exploitative 
competition; that is, they were able to obtain food 
more efficiently. Steelhead dominated at cooler 
temperatures, 12" to lS"C (51" to 56"F), because of 
interference competition; they prevented competitor 
access to food by establishing and defending 

territories. DarnbaL·her (199!) cJtt1·ibutt.::d thL' 
distribution pattern of trout and shiners in Stea1n
boat Creek, Oregon, to changes in cun1petitivt'. 
interactions associated with water temperature and 
reach gradient. Shiners dominate in vvarn1er, lDvv

gradient reaches and trout in cooler, higher-gradient 
reaches. Water temperature also mediated inter
actions for food and space between redside shiner~ 
and juvenile chinook saln1on in the Wenatchee River, 
Washington (Hillman 1991). 

Ecosystem Restoration 
Current approaches 

The most cited factor associated with the decline of 
anadromous salmonids in the PNW and northern 
California is alteration of freshwater habitats 
(Nehlsen et al. 1991). Freshwater habitats used by 
anadromous salmonids have been simplified by a 
suite of human activities (Hicks et al. 1991; Bisson 
et al. 1992; Spence et al. 1996). Simplification 
includes loss of habitat quantity, quality, diversity, 
and complexity. Lawson (1993) argued that the 
continuing decline of the quantity and quality of 
freshwater habitats must be reversed if 21nadron1uu~ 
salmonid populations are to be protected from 
further decline and extirpation. 

Manage1nent agencies and private individuals 
and companies througl1out coastal Oregon have in 
recent years imple1nented a number of restoration 
projects to improve the condition of freshwater 
habitats and to increase fish populations. These 
efforts have primarily focused on improving 
conditions in the stream channel. Reeves and others 
(1991) cite several examples of early restoration 
projects (late 1960s to early 1970s). These included 
blasting pools in bedrock stream reaches, placing 
gravel-filled wire gabions or baskets in streams to 
collect and retain spawning gravels, and placing 
boulders and large wood in charmels. Many of these 
techniques, such as using wire gabions and blasting 
pools, have since been abandoned because they 
failed to produce the desired results. 

Son1e recent in-charu1el restoration efforts in the 
Coast Range focused on increasing habit,1t con1· 
plexity by placing wood in channels or creating 
off-channel habitats. The most successful projects 
created alcoves or small backwaters just off the n1ain 
channel by excavation, or by creating a channel thaL 
connects naturally occurring alcoves with the n1ain 
channel (Nickelson et al. 1992b; Crispin et al. 1993; 
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Solazzi et al. 2000). Pieces of large wood were placed 
in the alcove to enhance complexity. These projects 
increased the number of coho salmon smolts (House 
and Boehne 1985; House 1996) and migrant 
cutthroat trout and steelhead (Solazzi et al. 2000). 

The likelihood that in-channel restoration efforts 
will be successful is increased by creating ag
gregations of wood at strategic locations in the 
stream network (Dewberry and Doppelt 1996). A 
watershed analysis (see Doppelt et al. 1996 and 
Cissel et al. 1998) provides the context for locating 
structures. Usually the best sites will be at or below 
tributaryjunctio11s in unconstrained reaches, which 
are natural deposition and collection areas, 
Aggregations should be anchored by "key pieces" 
of wood, which Dewberry and Doppelt (1996) 
recommend be larger than 2.5 feet in diameter and 
at least as long as the width of the active channel. 
The most effective pieces will be logs with the root 
wad attached. Structures should not be placed at 
every tributary junction; fewer larger structures are 
more effective than several small ones. In-channel 
restoration has produced mixed results at best. 
Frissell and Nawa (1992) found that the vast 
majority of restoration structures, many of which 
were i11 coastal Oregon and were primarily single 
pieces of wood, single boulders, and boulder 
clusters placed in streams on public lands, did not 
achieve their expected results. Structures failed 
because they were not properly placed in the stream 
or they were incorrect for a given situation 
(Nickelson et al. 1992b). For example, log structures 
placed in unconstrained reaches were often 
stranded when channels shifted after high flows. 
Kondolf (2000) provides guidelines for geomorphic 
aspects of habitat restoration. 

Failure to include watershed-level considerations 
into restoration efforts greatly limits the contribution 
of in-channel work. Structure placement has been 
viewed as the end step in restoration efforts, but 
successful restoration of fish habitat is dependent 
on restoration of both in-channel and upslope 
conditions (Hartman et al. 1996). Reeves and others 
(1997) evaluated the effectiveness of habitat-forming 
structures, primarily boulders and large wood, to 
restoring pools for steelhead in Fish Creek, a 
tributary of the Clackamas River near Estacada, 
Oregon. Five years after completion of structures, 
the amount of pool habitat had increased to the 
desired level and steelhead smolt numbers had 
increased by 27 percent. Then the basin experienced 

major floods in November 1995 and February 1996, 
and 236 landslides occurred in the watershed, most 
originating from roads or timber harvest units. More 
than half of the structures were lost and the lower 
channel aggraded as a result. 

Failure to consider large-scale watershed con
ditions and to halt activities that cause habitat 
degradation will negate any positive effects of in
channel manipulations (Jones et al. 1996). It is 
unlikely that focusing only on in-channel restoration 
will improve habitats and increase fish numbers to 
legally and socially demanded levels. The amount 
of degraded habitat that can be treated Is a re!ativel!1 

sn1all proportion ul the tut~d. !t 1.':i l'~t1rr1dll'd tlic1t 

currently the vast majority of streams in the C:oast 
Range are deficient in large wood. Generally, treated 
areas are those that are readily accessible to needed 
equipment (Frissell 1997). As a result, sites that have 
the greatest need for restoration or have the greatest 
potential to respond to restoration are often ignored. 
In addition, many improvements are relatively 
simple and do i1ot create the rar1ge or diversity of 
conditions required by multiple species (Cederholm 
et al. 1997). Streams in the Coast Range are dynamic. 
Conseque11tly, in-cha11nel structures have a 
relatively short life expectancy (10 to 20 years) and 
need to be replaced periodically. It is not clear 
whether responsible agencies, organizations, and 
businesses are willing to make the necessary long
term commitments to restoration programs. 

Ecosystem approach 

There is an emerging recognition thdt cl n1on: 
comprehensive ecosystem approach is necessary to 
assist in the recovery of imperiled fish populations 
and species. Williams and others (1989) reported 
that, between 1979 and 1989, no fish species listcJ 
under the Endangered Species Act were delisted 
because of improved status. They believed that the 
focus on restoring in-cha1mel conditions and the 
failure to address ecosystem-level concerns were 
primary factors responsible for this lack l)f in1-
prove1ne11t. l~ecovery of anadrornout> salmonids in 
the Coast Range is doubtful unless restoration 
efforts are focused on ecosystems and watersheds. 

Curre11t efforts, particularly on private lands, 
continue to focus on in-channel restoration and are 
unlikely to make significant contributions to habitat 
or population recoveries. In-channel work should 
be considered a catalyst for, rather than the sole 
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means of, achieving habitat and watershed recovery 
(Reeves et al. 1991). Structures may provide the 
initial recovery, particularly in more degraded 
situations, but there must also be efforts to restore 
watershed and ecological processes that create and 
maintain necessary habitat and enviro11mental 
conditions. Having only an in-channel focus will 
result in short-lived results at best. 

A primary goal of watershed/ ecosystem res
toration is to restore biological integrity, which is 
the ability of an ecosystem to recover from periodic 
disturbances and to express the historical range of 
ecological conditions (Angermeier 1997). Res
toration policies and goals generally assume fuat 
societal demands, both material and nonmaterial, 
can be met from landscapes operating somewhere 
within their historical range of conditions. Thus, 
efforts to restore ecological conditions and 
processes, such as joining off-channel habitat 
connections and ensuring wood and sediment 
delivery and water flow, do not have to restore the 
full suite of conditions and processes found in 
natural systems. Rafuer, fuey need to restore the key 
ecological processes that will create the desired 
conditions across tl1e landscape seasonally and over 
longer periods, such as decades to centuries. 

Preventing initial degradation, which includes 
direct damage to habitat as well as the ecological 
processes that create and maintain habitat, is fue 
most prudent and econo1nical approach to eco
logical restoration. Repairing damage can be costly 
(Toth et al. 1997) and is not always successful; some 
impacts simply cannot be repaired. Mitigation 
measures, such as the credit provision in the Oregon 
State Forest Practices Rules that allow for harvest 
of trees from riparian areas if logs are placed in 
streams, can be expensive and less than effective. 
Clearly, past damages require restoration, but 011r 
efforts at habitat restoration and watershed 
management should put a strong priority on 
implementing land management policies and 
practices that protect and maintain the integrity of 
watersheds and their ecological processes. A 
primary principle of any successful watershed 
restoration program is that existing areas of good 
habitat must first be protected from degradation, 
particularly in the short term (McGurrin and 
Forsgren 1997). 

Areas of good habitat are relatively rare in coastal 
Oregon today and future management could 
fureaten many of these areas. Protecting these areas 

is essential in the short term to protect existing 
populations that supply colonists to other areas as 
they recover. TI1is principle should be applied at all 
spatial scales fron1 the site to the landscape. For 
example, at the site scale, emphasis should be placed 
on riparian areas that currently have desirable slcJnd 
conditions. Management.in these areas should be 
minimized to protect their integrity. Botkin and 
others (1995) concluded that the riparian manage
ment requirements on private lands in the Oregon 
State Forest Practices Act would do this. However, 
the Independent Multidisciplinary Scientific Team 
(1999) was less certain that riparian integrity is 
sufficiently protected by fue act. The Forest Practices 
Act allows removal of larger trees over repeated 
entries, protects a relatively small area, and places 
primary emphasis on riparian zones along fish
bearing streams. These actions will likely 
compromise or eliminate necessary ecological 
functions and processes, such as large-wood 
recruitment. 

Entire watersheds that currently are in good 
condition should also be protected from 
degradation. These watersheds should be 7th field 
HUs or larger. A watershed of this size is sufficiently 
large to wllow anadro1nous sa!rnonids lli l:u1r1t1lL'tv 

most of their freshwwter life cycle, and could -'il'rYL' 

as a key source of migrants that can colun1zc: ne\t\: 
areas if fuey recover. A portion of fue key watersheds 
established in the Northwest Forest Plan for federal 
lands fulfills this role. Unfortunately, these 
watersheds are generally limited to watersheds 
higher in river basins and are somewhat restricted 
in their distribution across the Coast Range. 
Therefore, their role in aiding the recovery of 
declining populations is restricted. 

Because funds and time are always limited and 
fue number of watersheds fuat are in good condition 
is small, priorities must be established for areas to 
be restored. Frissell (1996) presents a classification 
scheme for assigning such priorities: 

(1) Focal habitats are critical refuge areas that have 
high-quality habitats. These can vary in size from a 
reach to a watershed. They have the highest priority 
because: (a) their protection will benefit multiple 
species; (b) potential biological/ ecologica 1 benefits 
are high relative to costs of protection/restoration; 
and (c) the likelihood of neJr-tern1 success is high. 

(2) Adjunct habitats are areas immediately adjacent 
to focal habitats that have been degraded by hun1'1n 
activities and do not currently support a high 
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diversity or abundance of native species. They have 
high priority for restoration because the potential 
buffering effect and influence of adjacent focal 
habitats gives them a relatively good chance for 
recovery. 

(3) Nodal habitats are areas with high species 
diversity or strong populations that are not 
connected to focal or adjunct habitats. They contain 
critical habitats required by certain life-history 
stages (e.g., spawning and early-rearing areas, 
overwinter habitats, etc.). These can be located 
throughout a watershed. 

(4) Critical contributing areas are portions of the 
watershed that do not provide habitat directly but 
are important sources of materials that may create 
and maintain habitat or influence the quality of the 
existing environment. These n1ay include tributaries 
that are sources of wood and sediment (see Figure 
4-6) or cold water for fish-bearing streams. 

(5) Grubstake habitats are areas where restoration 
costs will be high because much effort is generally 
required to restore them. However, because these 
habitats are often rare but essential for fish, the 
potential benefits may be large. Areas with 
grubstake habitats tend to be located in lower 
portions of the stream network, where alteration as 
a result of agriculture and urbanization has been 
extensive. Biotic and physical responses are likely 
to take a long time, perhaps decades. Examples 
include floodplains, estuarine marshes, and 
mainstems of lowland rivers. 

(6) Lost-cause habitats are areas so severely 
degraded that recovery of any significance is 
unlikely. Examples include portions that are in 
heavily urbanized areas, or where activities such as 
timber harvest and agriculture are very intensive. 
Investing scarce resom·ces in tl1ese habitats is simply 
not worthwhile. Biota are likely to benefit more from 
investment in other habitats. 

Because social, political, and economic factors 
influence watershed and aquatic ecosystems, they 
must be considered in restoration efforts (McGurrin 
and Forsgren 1997). Issues associated with these 
factors include: (1) securing dependable long-term 
funding; (2) obtaining landowner interest and 
cooperation; (3) receiving understanding and 
support from local governments; (4) motivating 
agencies to work with citizens; and (5) influencing 
government planning decisions that potentially 
influence activities in the watershed. Overcoming 
these problems can be as formidable as the actual 

restoration work. McC~urrin and Forsgren ( J LJL-J7) 

present several concepts for watershed groups to 
use in dealing with these concerns. 

The Future: 
Ecosystem and Landscape Management 

Our understanding of what constitutes the fresh
water ecosystems of anadromous salmon and trout 
is continually evolving. To date, much of the focus 
has been on relatively small spatial scales, such as 
habitat units (Bisson et al. 1982; Nickelson et di. 
1992a), reaches (Murphy and Koski 1989), and, to a 
lesser extent, watersheds (Reeves et al. 1993). There 
is an emerging need to move from these small spatial 
scales to the larger scale of ecosystems and 
landscapes bec21use, in pdrt, uf thl' nvi.._'L'::,::,ity t,1 
recover the fresl1water habitats of anadro1nous 
salmonid.s with low or declining populatiun 
numbers across the Coast Range. 

A variety of sources, including interested publics, 
interest groups, scientific review and evaluation 
teams (National Research Council 1996; Inde
pendent Multidisciplinary Scientific Team 1999), 
regulatory agencies, and policy- and decision
makers, are ca1ling for the development of policies 
and practices to manage the freshwater habitats of 
at-risk salmon and trout at ecosystem and landscape 
levels. Scientists are only beginning to work at these 
scales, so understanding of the broad-scale behavior 
of aquatic ecosystems over extended time periods 
is li1nited. Therefore, responsible agencies are 
struggling with the challenge to develop ap
propriate and effective policies and programs. 

It is important to recognize that an ecosystem and 
a landscape are different entities and hence their 
mai1agement requirements differ. Ecosystems are 
vague entities with boundaries that may shift in 
space and time (Caraher et al. 1999). Hovve\'Pr, \VL' 

consider the spatial scale of an ecosysten1 to be ,1 
watershed that is a 6th or 7th field 1·1 U, \'\'hi,~h 1~ 

consistent with the definition of Hw1ter (1996). A 
landscape is a mosaic or collectio11 of ecosystems 
(Hunter 1996) that occupy a relatively large area 
(2.47x105 to 2.47 x 107 acres; Concannon et al. 1999). 
Multiple watersheds that are contiguous are 
considered a landscape. 

The foundation and principles for managing 
terrestrial systems and biota at the ecosystem and 
landscape levels are much more developed than 
they are for aquatic systems. Major paradigms of 
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ecosystem management include (Lugo et al. 1999): 
(1) Ecosystems are not steady state but are 

constantly changing through time. 
(2) Ecosystems should be managed from the 

perspective of resilience, as opposed to stability. 
(3) Disturbance is an integral part of any 

ecosystem and is required to maintain ecosystems. 
Ecologists (Holling 1973; White and Pickett 1985) 

and managers recognize the dynamic nature of 
terrestrial ecosystems and how the associated biota 
and physical characteristics change through time. 
They are also aware that the range of conditions that 
an ecosystem experiences is determined to a large 
extent by the disturbances it encounters (a wildfire, 
hurricane, timber harvest and associated activities, 
etc.). Resilience is the ability of an ecosystem to 
recover to pre-disturbance conditions following a 
disturbance (Lugo et al. 1999). An ecosystem 
demonstrates resilience after a disturbance when the 
environmental changes caused by the disturbance 
are within the range of conditions that the system 
experienced before the disturbance. Reduced 
resilience results in a decrease in the diversity of 
conditions of a particular ecological state, the loss 
of a particular ecological state, or both (Lugo et al. 
1999). Biological consequences of reduced resilience 
may include extirpation of some species, increases 
in species favored by available habitats, and an 
invasion of exotic species (Levin 1974; Harrison and 
Quinn 1989; Hansen and Urban 1992). 

Yount and Niemi (1990) modified the definition 
of Bender and others (1984) and referred to a 
disturbance regime that maintains the resiliency of 
an ecosystem as a "pulse" disturbance. A pulse 
disturbance occurs infrequently, and there is 
sufficient time between dishirbances to enable the 
ecosystem to recover to pre-disturbance co11ditions. 
A pulse disturbance allows an ecosystem to remain 
within its normal bounds to exhibit the same range 
of states and conditions that it does naturally. A 
"press" disturbance, on the other hand, reduces the 
resiliency of an ecosystem. It is a frequent or 
contil1uous impact that does not allow time for 
recovery to pre-disturbance conditions. 

The less management actions resemble the 
disturbance regime under which an ecosystem 
evolved, the less resilient an ecosystem will be. The 
obvious challenge for ecosystem management is to 
make management actions resemble the natural 
disturbance processes and regime as closely as 
possible. The management disturbance regime 

should be more pulse-like and less like a press. 
Factors that must be considered in developing 
ecosystem management plans and policies are the 
frequency, magnitude (White and Pickett l 985; 
Hobbs and Huenneke 1992), and legacy (the 
conditions that exist immediately following the 
disturbance; Reeves et al. 1995) of disturbance 
regimes in the managed ecosystem. The impact on 
the ecosystem will depend on how closely the 
rnanagernent disturbance regin1e rese1nbll1 S the 
natural disturbance regime with regard to these 
factors. 

Landscape managen1ent strives to maintain a 
variety of ecological states in some desired spatial 
and temporal distribution. To do this, landscape 
management must consider (1) the development oi 
a variety of conditions or states in individual 
ecosystems within the landscape at any point in 
time; and (2) the pattern resulting from the range of 
ecological conditions that are present (Gosz et al. 
1999). Management must address the dynamics of 
individual ecosystems, the external factors that 
influence the ecosystems that comprise the land
scape, and the dynamics of the aggregate of 
ecosystems. Obviously, understanding the dyn
amics of an individual ecosysten1 is de1nanding. 
Understanding the dynamics of the aggregate of 
ecosystems is much more challenging (Concannon 
et al. 1999). 

Although a dynamic pt>rspecti\'e of aquCltic 

ecosystems is not widely held in thc scienti fil' 
community, the nu1nber of proponents is growing 
steadily (Minshall et al. 1989; Reeves et al. 1995; 
Benda et al. 1998). To establish a dynaniic J,111dsc<1pL' 
perspective, the range of natural variability must 
be characterized at different spatial scales. Lower 
spatial scales (site, habitat unit) generally have a 
wider range of variation than do large scales 
(watershed, landscape). Wimberly and others (2000) 
demonstrated this for old-growth forests in the 
Coast Range. The amo1mt of old growth at the finest 
spatial scale, the late-successional reserve (100,000 
acres), ranged from zero to 100 percent over the time 
period of centuries. The variation was 15 to 80 
percent at the scale of a national forest (7.27 x 105 

acres). It was 25 to 73 percent at the province scale 
(5.6 x 106 acres). · 

The remaining challenge is to then determine 
how the location of each ecological condition n1oves 
across the landscape through time. The movement 
to ecosystem and landscape management for 
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aquatic systems requires the articulation of 
principles and a conceptual basis to guide the 
development of policies and practices. However, 
there is little in the scientific literature to help with 
this. A major reason for this deficiency is that there 
is little or r10 consideration of time as an essential 
component of aquatic ecosystems. The major 
paradigms that shape the thinking about aquatic 
ecosystems, such as the River Continuum Co11cept 
(Vannote et al. 1980), do not consider time or its 
influence. Similarly, classification schemes such as 
that of Rosgen (1994) identify a single set of 
conditions for a given stream or reach type; no 
consideration is given as to how these conditions 
may vary over time. As a result, the dynamics of 
ecosystems and landscapes over long time periods 
(several decades to centuries) are not recognized, 
and the condition of aquatic ecosystems is expected 
to be relatively consistent tl1rough time. Therefore, 
a stream is expected to be in good condition at all 
times; any variation from this is considered to be 
unacceptable. 

To develop effective ecosystem and landscape 
management policies for aquatic systems in the 
Coast Range, it is essential to understand the natural 
disturbance regime, how it has affected ill-channel 
habitat within and among watersheds (6th and 7th 
HUs), and how it has been modified by human 
activities. To develop effective guidelines for 
management of aquatic ecosystems, it is critical to 
acknowledge that periodic disturbance is an integral 
part of these systems. Natural disturbances 
episodically delivered materials, sediment and 
wood, that formed the habitat over time. Also, 
suitability of the habitat for anadromous salmonids 
varied from good to poor through time in the past. 

This perspective is not yet held very widely in 
the scientific community and is not even considered 
in setting management policies. We believe that it 
is necessary to assume that human activities, such 

as ti1nber harvest and associated activities, hdvc 
replaced wildfire and floods as the major dis
turbances in the Coast Range today. We must 
compare features of the natural disturbance regime 
and the human disturbance regime with regard to 
frequency, magnitude, and legacy. It should be made 
clear that we do not believe it is possible that the 
human disturbance regime will exactly mimic the 
natural regime. The challenge is to make the human 
disturbance regime more of a pulse disturbance than 
a press disturbance. 

A case study 

Understanding the natural disturbance regime is 
one of the first steps required for ecosystem and 
landscape management. The following is an 
example of the foundation for ecosystem and 
landscape management for timber harvest and 
associated activities in the central Coast Range. 
Reeves and others (1995) described the long-term 
dynamics of sandstone watersheds in the central 
Oregon coast. A brief synopsis of this follows. It 
should be noted that this case study is based on the 
examination of three watersheds that had little ur 
no impact from human activities; however, they 
differed in the time since the last large wildfires and 
catastrophic landsliding event. Harvey Creek had 
most recently experienced landsliding and debris 
flows, perhaps 80-100 years before the study. 
Franklin Creek was estimated to have experienced 
such a disturbance 140 to 160 years before, and Skate 
Creek more than 200 years before. 

We acknowledge that the small sample size-a 
consequence of the fact that watersheds in the Coast 
Range without a strong signal of human impact are 
very rare-may not fairly represent the central 
Oregon coast. Nonethe1ess, we believe that th is case 
study provides an initial basis for understanding 
the natural disturbance regime of aquatic syste1T1s 

Table 4-2. Physical conditions and composition of the juvenile assemblage in three streams in the Oregon 
Coast Range at different times from the last disturbance. 

-·----
Strean1 Years since Mean depth of Percent gravel Mean pieces fg_L(_Ql_t_g.i_.:_1i_'i_L1n1l2fE£!} 

last n1ajor pools (n1) of wood 
disturbance (700 m) Coho Steelhead Cutthroat 

Franklin Creek 90-100 0.87 70 7.9 98.0 l.O l.() 

Harvey Creek 160-180 0.67 60 12.3 85.0 12.5 2. l 

Skate Creek > 300 0.08 10 23 5 100.0 0.0 U.O 

Data from Reeves et al. 1995. 
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in the Coast Range. The historical natural dis
turbance regime in the central Oregon coast was 
dominated by infrequent wildfires and frequent, 
intense winter rainstorms (Benda 1994). Wildfires 
reduced the soil-binding capacity of roots. When 
h1tense rainstorms saturated the soils, there were 
catastrophic landslides and debris flows into the 
valley bottoms and streams. Such disturbances 
typically occurred on average every 300 years 
(Benda 1994). 

Harvey Creek was the studied stream that most 
recently had experienced landsliding and debris 
flows. Its channels were aggraded with gravel-sized 
sediment 2+ meters deep. The result was that the 
stream had long expanses of riffle-like habitat with 
few pools (Reeves et al. 1995; Table 4-2). The few 

· pools present were relatively deep, while the 
amount of large wood was relatively low (Table 4-
2). Although large amounts of wood from upslope 
areas were delivered to the channels, much of it was 
buried in the sediments and did not immediately 
function to create habitat. 

The likely immediate impacts of such a large 
disturbance event were direct mortality of fish, 
habitat destruction, elimination of or reduction in 
access to spawning and rearing areas, and tem
porary req_uction or elimination of food resources. 
The diversity of fishes in Harvey Creek was 
relatively low (Reeves et al. 1995; Table 4-2). Coho 
salmon dominated the salmonid assemblage. Only 
a few juvenile cutthroat trout and steelhead were 
present, most likely because pools lacked large 
wood and the complexity it creates. Over time we 
would expect conditions in Harvey Creek to become 
more favorable to fish. Franklin Creek best ap
proximated the complex habitat conditions that 
develop 80 to 140 years after a catastrophic 
disturbance. The amount of sediment in the channel 
would have declined over that period because of 
downstream transport and erosion (Benda 1994), 
exposing wood and large substrates that had been 
buried initially. There was also the recruitment of 
wood from the surrounding riparian zone, vvhich 
now had trees that had become large enough to 
create habitat in the channel. Pools in Franklin Creek 
are shallower than those in Harvey Creek (Table 4-
2), but they are more complex as a result of the 
increased amount of wood. Based on modeling the 
amount of sediment in channels as a result of natural 
wildfire and landsliding, Benda (1994) estimated 
that approximately 60 percent of the sandstone 

streams in the central Coast Range were in t11is 
condition at any point in time historically. 

The diversity of the salmonid assemblage 
changed at this time as a result of the changes in 
physical conditions. Coho salmon still numerically 
dominate the assemblage in Franklin Creek (Table 
4-2). However, cutthroat trout and steelhead make 
up a much larger proportion of the assemblage than 
they do in Harvey Creek. After an extended time 
since the last major disturbance(> 200 years), habitat 
conditions for juvenile anadromous salmonids were 
thought to decline), as in Skate Creek (Table 4-2) 
Old-growth forests in riparian zones would have 
delivered large cirnounts of \\'oud to thl' Lh.:i1111t•I, :-;(l 

the amount of wood in the channel of Skate Creek 
is now very high. However, the amount of gravel 
has declined because of erosion and downstream 
transport (Benda 1994). TI1e result is thatthe stream 
has long expanses of bedrock. Pools are very shallow 
and not very suitable for fish. Juvenile coho salmon 
were the only fish found in this stream. 

Life-history features of anadromous salmon and 
trout allowed them to persist in such a dynamic 
environment. Adaptations include straying by 
adults, relatively high fecundity rates, and move
ment by juveniles. Straying by adults is directly or 
indirectly genetically controlled (Quinn 1984) and 
aids the reestablishment of depressed or extirpated 
populations (Ricker 1989; Tallman and Healey 1994). 
The high fecundity of anadromous salmonids 
permits relatively quick establishment and growth 
in new areas with favorable conditions (Reeves et 
al. 1995). juveniles may move from natal streams 
into unoccupied habitats and grovv rapidly 
(Tschaplinski and Hartman 1983), thus helping to 
establisl1 populations in the new areas. 

Conclusions 
We believe that human demands on aquatic 
ecosystems in the Oregon Coast Range will only 
continue to increase in the future. Given that, it will 
11ot be possible for the historical natural disturbance 
regime to operate, even in a relatively small n1m1ber 

of watersheds. If aquatic ecosystems are to be 
conserved and restored, humai1 activities will have 
to be viewed in the context of a disturbance regime 
that can sustain their long-term productivity. The 
challenge is to make the human disturbance regime 
resemble the natural regime as closely as possible; 
in other words, make hun1an activities more of a 
pulse disturbance than a press disturbance (Yount 
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and Niemi 1990). It is therefore necessary to identify 
those activities that can be modified to maintain 
required ecological processes and leave the legacy 
required for the resilience and persistence of the 
ecosystems. 

A new disturbance regime 

Th_e recovery of degraded aquatic ecosystems in tl1e 
Coast Range will be dependent on developing a new 
disturbance regime. One of the necessary steps is to 
compare the elements of the natural disturbance 
regime to those in the 11runan disturbance regime, 
with respect to legacy, frequency, successional states, 
and size and spatial patterns of disturbance. The 
following example is for timber harvest. We have 
focused on timber harvest for this example because 
we feel that it offers the best opportunities for 
ecosystem and landscape management. Other 
11un1an activities, such as agriculture and urban
izatio11, need to be considered; 11owever, they are 
very strong press disturbances and do not lend 
themselves to modification to the degree needed to 
develop disturbance regimes that are more pulse
like than press-like. 

We recognize that timber harvest strategies vary 
with ownership and the owner's objectives. We will 
generalize about ecosystem management for aquatic 
systen1s in wl1icl1 tin1ber i11anagement is the primary 
disturbance. The following compares timber harvest 
and the historic disturbance regime of aquatic 
ecosystems in the Coast Range. A more detailed 
discussion is presented in Reeves and others (1995). 
The timber harvest disturbance regime differs from 
the stand-replacing wildfires that affected aquatic 
ecosystems in several respects. One difference is the 
legacy of each. Wildfires left large amounts of 
standing and downed wood that was delivered, 
along with sediments, in landslide and debris 
torrents to fish-bearing streams in the valley bottoms 
(Benda 1994). The wood delivered via these hillslope 
processes can be a substantial an1ount of the total 
volume of wood found in streams (McGany 1994). 
As described previously, once the amount of 
sediment declined to intermediate levels, high
quality habitats developed (Benda 1994). Landslides 
associated with timber harvest, on the other hand, 
contain prhnarily sediments, because trees along the 
landslide tract have been removed (Hicks et al. 
1991). As a consequence, channels are simpler after 
timber harvest (Hicks et al. 1991; Reeves et al. 1993; 
Ralph et al. 1994) than they are after wildfire. 

Timber harvest and wildfire also differ with 
regard to the frequency of disturbances. The interval 
between disturbances affects the rangL' of conditions 
and ecological states that can develop 'vvithin cin 
ecosystem (Hobbs and Huenneke 1992). The 
extended time interval between natural disturbance 
events (300 years; Benda 1994) allu'vved cl vv1dL' r,1ngv 
of conditions to develop in aquatic ecosysterns in 
the Coast Range. Ti111ber harvest generally occurs 
at intervals shorter than this, generally 40 to 50 years 
on private lands and 80 to 100+ years on federal 
and state lands. The physical habitat conditions 
necessary to support the variety of fish naturally 
found in coastal streams n1ay not develop in such 
relatively short periods, especially on private lands. 

Another difference between the disturbance 
regime of timber harvest activities and of wildfire 
is the spatial distribution of successional stages 
under each regime. In the watersheds of the central 
coast area, Benda (1994) estimated that historically 
on average 15 to 25 percent of the forest would have 
been in early-successional stages. On federal lands 
in these watersheds approximately 35 percent are 
currently in early-successional stages (J. Martin, 
Siuslaw National Forest, personal con1n1unicatiun) 
(The total percentage in early-successional stugL·~ 
would be larger if pri\'Jtt' land:-, 'r\ l'rL' includt•d 1 ·1 hi-, 

increase in early-successiona! stagt'S hds rL.•sultL1d i11 
a concomita11t decrease in the percentage oJ clreJ u! 

rnid-successional forests, and those central coast 
watersheds with larger amounts of mid
successional forest appear to contain the most 
favorable habitats for anadrornous salrnonids 
(Botkin et al. 1995; Reeves et al. 1995). 

A fourth difference between the natural distur
bance regime and the current tilnber harvest 
disturbance reghne is the size of the disturbance 
events and the landscape pattern created by the 
disturbance. Timber harvest activities generally 
occur in small individual actions t11at "disturb" 
areas of 40 to 120 acres and are distributed across 
the landscape. In contrast, wildfires resulted in 
larger but more concentrated areas of disturbance. 
In the central Coast Ran_ge, the n1ean size was 7,500 
acres (Benda 1994). 

Variation among watersheds in their suitability 
for fish ls reduced under the tin1bL'r hdrVl'Sl rL·ginlL' 

con1pared to the wildfire regin1e. Dispersal of tin1bl'r 
harvest activities over relatively large areas subjeL't::, 

a greater number of watersheds to disturbance at 
any point in tin1e and has degraded strean1s across 



90 Forest and Stream Management in the Oregon Coast Range 

the landscape, while the concentration of wildfire 
in a relatively small proportion of the landscape 
re.sulted in a variation in watershed co11ditions, 
ranging from poor to good, at any point in time 
(Reeves et al. 1995). 

The legacy of timber harvest needs to include 
more large wood. Leaving large trees in riparian 
zones along selected landslide-prone channels will 
result in the delivery of more wood to fish-bearing 
streams and will increase the potential of aquatic 
ecosystems to develop conditions favorable for 
anadromous salmonids. The model of Benda and 
Cundy (1990) can be used to identify which 
landslide-prone channels have the greatest potential 
for delivering wood to fish bearing chaimels. This 
model was shown to be more than 90 percent 
accurate in identifying these channels in Coast 
Range watersheds impacted by the February 1996 
storms (Robinson et al. 1999). Figure 4-6 shows an 
example of the distribution of these channels in a 
watershed. 

Responsible agencies and landowners seem 
reluctant to extend riparian zones into intermittent 
and small nonfish-bearing streams on state and 
private lands. Opponents cite the scientific literature 
to argue that the vast majority of the wood found in 
fish-bearing streams is recruited from within a 
relatively short distance from the stream. However, 
we believe that cited papers do not support this 
contention. For example, McDade and others (1990) 
found that 90 percent of the wood came from within 
66 feet of the stream. This result is based on using 
only a fraction (about 50 percent) of the total amount 
of the wood in the channel. The authors excluded 
wood pieces for which the origin in adjacent riparian 
zones could not be identified (McDade et al. 1990), 
thus excluding any landslide-delivered pieces. 
Additionally, only stream reaches that were not 
impacted to any extent by landslides were examined 
in the study (F. Swanson, Pacific Northwest 
Research Station, personal communication). 
Therefore, the results of this study showed the 
ar11ount of wood coming from only one source
the immediately adjacent riparian zone. Riparian 
zone standards based on these kinds of results need 
to be re-evaluated in the development of ecosystem 
and landscape management plans and policies to 
ensure that all sources of wood are protected. 

Extended time periods between disturbances 
from timber harvest could also be part of any 
ecosystem and landscape management plan. The 

ii1terval between disturbar1ces determines to a large 
extent the range and types of conditions that can 
develop in an ecosystem. Based on the limited 
observations of Reeves and others (1995), it appears 
that favorable conditions in central Oregon coast 
streams begin to appear 80 years or so following a 
disturbance; this is a rough approximation that 
requires more supporting research. The longer 
rotation between disturbances may not have to 
apply to an entire watershed if riparian zones are 
sufficiently large and include appropriate landslide
prone nonfish-bearing and intermittent streams. 

Policies and practices for landscape management 
should consider allowing management activities to 
be concentrated at the ecosystem level rather than 
distributing activities over wider areas (Reeves et 
al. 1995). An example of this is shown in Figures 4-
22 and 4-23 (in color section following page 84). The 
amountofactivity allowable in a watershed is often 
limited by rules and regulations governing cum
ulative effects (Figure 4-22), but ecosystem and 
landscape effects may be lower if activities are 
concentrated in a given area rather than being 
dispersed (Figure 4-23). Grant (1990) modeled both 
sce11arios to deter111ine their effects on pattern of 
peak flow and found little difference between the 
two approaches. Concentrating rather than dis
persing activities also confers benefits to terrestrial 
organisms tl1at require late-successional forests 
(Franklin and Forman 1987). 

Watershed reserves could also be considered in 
the development of ecosystem- and landscape
managernent policies, but only as short-term 
components. Reserves, such as the Key Watersheds 
identified in FEMAT (1993) or the Class I waters of 
Moyle and Yoshiyama (1994), are essential to protect 
watersheds that are currently in good condition. 
However, in dynamic environments reserves such 
as these simply act as holding islands that fWrsist 
for relatively short ecological periods (White and 
Bratton 1980; Hales 1989; Gotelli 1991). Thcrdc>re. 
given the dynamic nature of aquatic ecosystems in 
the Coast Range, and elsewhere in the PNW, any 
single watershed reserve will not and should not 
be expected to provide high quality for extended 
periods. The challenge of ecosystem and landscape 
management is to manage for the future generations 
of "reserves" so that as good habitats become 
degraded, either through human or natural 
disturbances or through development of new 
ecological states (i.e., succession), others become 
available. 
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Many hurdles must be overcome to make viable 
ecosystem and landscape policies for aquatic 
systems work. Biologists, managers, and planners 
must consider much longer time frames than they 
are generally accustomed to using (Reeves et al. 
1995). They need to acknowledge and understand 
the dynamics of ecosystems and landscapes in space 
and time. Legal and regulatory constraints may have 
to be reconsidered. For example, current cumulative 
effects regulations would prevent concentration of 
activities. Or, water quality standards for tem
perature or suspended sediment may be violated 
in some watersheds following disturbances, which 
may be a vital component of ecosystem and 
landscape management. There will also be social 
and economic barriers. In n1uch of the Coast Range, 
there are multiple landowners with differing 
objectives. Coordinating objectives and timing of 
activities i11 sucl1 a mosaic so as to achieve ecosystem 
and landscape management will not be easy. 

It is important that disturbance be recognized as 
an integral component of ecosystem and landscape 
management (Reeves et al. 1995; Gosz et al. 1999; 
Lugo et al. 1999). This will require helping man
agers, scie11tists, administrators, politicians, and the 
public to realize that periodic disturbances to 
aquatic ecosystems are essential to maintain long
term productivity and that they are not necessarily 
negative. Adjusting expectations that all watersheds 
should be in "good" condition at all times may be 
the biggest change required for successful ecosystem 
and landscape management of aquatic syste1ns in 
the Oregon Coast Range. 
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EXECUTIVE SUMMARY 

Background 

In recent years, increased attention has been given to the development of Total Maximum Daily 
Loads (TMDLs) and the listing of303(d) water quality limited streams1 in the state of Oregon 
under the Clean Water Act. This has presented new opportunities for the Oregon Department of 
Forestry (ODF) and the Department of Environmental Quality (DEQ) to move forward together 
to address water quality issues on non-federal forestlands. To adequately address these issues, 
the ODF and DEQ have agreed through an April 1998 Memorandum of Understanding (MOU) 
to jointly evaluate the sufficiency of the Forest Practices Act (FPA) to protect water quality. The 
MOU outlines five specific water quality parameters that will be addressed: temperature, 
sedimentation, turbidity, aquatic habitat modification, and bio-criteria. 

The purpose of this sufficiency analysis, as described the MOU (Appendix D) is to determine: 

(a) The adequacy of the FPA pursuant to ORS 527. 765 in the achievement and maintenance of 
water quality standards, with due consideration to regional and local variation in effects; 

(b) If forest practices contribute to identified water quality problems in listed water quality 
limited streams; and 

( c) If so, to determine whether existing forest practice rules provide sufficient control to assure 
that water quality standards will be met so that waters can be removed from the 303( d) list. 

Consistent with the MOU, water quality parameters not specifically addressed in the sufficiency 
analysis "are generally not attributable to forest management practices as regulated by the 
EPA." Given the lack of any significant information on "other" parameters that might be 
influenced by current practices since the drafting of the MOU, the ODF and DEQ have agreed 
that an evaluation of parameters beyond those specifically listed in the MOU is not warranted at 
the time of this evaluation. The intent of the MOU and the focus of this report is on those 
parameters where it is known that forest practices have in some cases caused documented 
changes in water quality conditions. 

The overall goal of the water protection rules as stated in Oregon Administrative Rules (OAR 
629-635-0100 (7)) is to provide resource protection during operations adjacent to and within 
streams, lakes, wetlands and riparian management areas so that, while continuing to grow and 
harvest trees, the protection goals for fish, wildlife, and water quality are met. 

(a) The protection goal for water quality (as prescribed in ORS 527.765) is to ensure 
through the described forest practices that, to the maximum extent practicable, non-point 
source discharges of pollutants2 resulting from forest operations do not impair the 
achievement and maintenance of the water quality standards. 

1 Y./ater quality limited streams are those waters included on the 303(d) list maintained by the DEQ. These are 
vvaterbodies currently identified as not meeting water quality standards (see Appendix£). 
2 Non~point source discharges are those originating from diffuse sources across the landscape and cannot be traced 
to a single point or descrete activity. 



(b) The protection goal for fish is to establish and retain vegetation consistent with the 
vegetation retention objectives described in OAR 629-640-0000 (streams), OAR 629-
645-0000 (significant wetlands), and OAR 629-650-0000 (lakes) that will maintain water 
quality and provide aquatic habitat components and functions such as shade, large woody 
debris, and nutrients." OAR 629-635-0100 (7) 

State policy on water pollution control for state and private forestlands originates from the 
Environmental Quality Commission (EQC) and applicable administrative statutes: 

"To protect, maintain and improve the quality of the waters of the state for public water 
supplies, for the propagation of wildlife, fish and aquatic life and for domestic, 
agricultural, industrial, municipal, recreational and other legitimate beneficial uses." 
[ORS 468B.015(2)] 

"Implementation of any limitations or controls applying to nonpoint scmrce discharges or 
pollutants resulting from forest operations are subject to ORS 527. 765 and 527. 770." 
[ORS 468B.l 10 (2)] 

Consistent with these statutes, the FPA is Oregon's water quality standard compliance 
mechanism with respect to forest operations on state and private forestlands: 

"The State Board of Forestry shall establish best management practices and other rules 
applying to forest practices as necessary to insure that to the maximum extent practicable 
nonpoint source discharges of pollutants resulting from forest operations on forestlands 
do not impair the achievement and maintenance of water quality standards established by 
the Environmental Quality Commission for the waters of the state. Such best 
management practices shall consist of forest practices rules adopted to prevent or reduce 
pollution of waters of the state. Factors to be considered by the board in establishing best 
management practices shall include, where applicable, but not be. limited to: 

(a) Beneficial uses of waters potentially impacted; 
(b) The effects of past forest practices on beneficial uses of wat(Or; 
( c) Appropriate practices employed by other forest managers; 
( d) Technical, economic and institutional feasibility; and 
(e) Natural variations in geomorphology and hydrology." [ORS 527.765 (1)] 

"A forest operator conducting, or in good faith proposing to conduct, operations in 
accordance with best management practices currently in effect shall not be considered in 
violation of any water quality standards." [ORS 527.770] 

These Oregon administrative rules are designed to achieve water quality goals consistent with 
the relevant statutes, ORS 468B.015(2), 468B.J 10 (2), 527.765, and 527.770 cited above. It is in 
this regulatory and policy context that applicable water quality standards and the FPA are 
implemented to address water quality protection for waters of the state. 

Most of the parameters addressed in this sufficiency analysis are inter-related, and forest 
management activities often have the potential to affect more than one parameter at the same 
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time. For example, habitat can be modified with changes in sedimentation and turbidity, and 
sedimentation can influence stream temperature by altering channel dimensions and subsurface 
hydrology, thus affecting the net heat load to the stream. It is logical to take a holistic approach 
and consider water quality conditions as a result of all the parameters interacting collectively 
rather than attempting to consider each parameter wholly independent of the others. Accordingly, 
this report takes a broad approach to examining the sufficiency of the FPA and considers the 
multiple factors and functions by evaluating water quality standards primarily through the FP A 
rule objectives. 

Given the consistency between the FPA and state water quality statutes and their respective 
administrative rules, achieving FPA goals, as articulated in the administrative rules, will ensure 
achieving and maintaining water quality goals and water quality standards to the maximum 
extent practicable. This sufficiency analysis will therefore consider the adequacy of the rules in 
achieving the objectives and goals of the FPA. If current practices are meeting FPA objectives 
and goals, state water quality standards will be met as well. If the ODF and tlEQ find FPA 
objectives and goals are not being met, the BOF will create or modify statewide or regional rules, 
or design other effective measures to address the water quality impairment. 

In analyzing natural resource data and attempting to draw specific cause-and-effect conclusions 
between human activities and natural resource conditions, the quality and/or quantity of data 
necessary for a high level of scientific certainty is often not available. This effort at evaluating 
the sufficiency of the FPA is no exception. Available data pertinent to direct cause-and-effect 
linkages between the FP A and quantitative water quality conditions is very limited. 

There are at least two general points of view regarding such scientific uncertainty. One is to 
assert that since it cannot be determined with certainty that a set of practices is achieving a given 
water quality standard, a conservative approach should be taken and the rules changed to provide 
a higher level of protection in case a significant risk does, in fact, exist. Another view is to assert 
that since it cannot be determined with certainty that a set of practices is not achieving a given 
water quality standard, there is no reason for a change in practices until further monitoring and/or 
research can prove that a significant risk does, in fact, exist. Both points of view are valid when 
scientific findings are uncertain, and values and beliefs play a large role in how these points of 
views utilize limited scientific information. 

One task of the ODF and DEQ sufficiency analysis is to present and analyze all of the applicable 
science and information. Following the completion of this analysis, the Board of Forestry will 
consider the recommendations in light of the relevant social, economic, and environmental 
context of the FPA. The goal of this approach is to utilize the recommendations so that 
outcomes are consistent with both the scientific information and the existing socio-economic 
framework of the FP A. 

Social, Economic, and Environmental Framework 

For the report recommendations to be acted upon following its completion, a review of the legal 
and policy setting, Oregon's forest land base, and forest ecosystem dynamics will need to be 
considered by the Board of Forestry in reviewing the adequacy of the FPA in meeting water 
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quality standards "to the maximum extent practicable" as defined by state statute. Appendix A 
provides this review and describes the overall context in which the FPA operates. There are 
different environmental, social, and economic implications, depending on the interpretation of 
"maximum extent practicable," and these implications should be considered for this evaluation to 
result in an outcome that does not create unintended negative consequences for resource 
protection. For example, increased forestry regulations in Washington state, combined with 
development pressures, are partly responsible for ten-times the area of forestlands being 
converted to other land uses as compared to Oregon over the last decade. While these increased 
regulations may have resulted in some increase in resource protection for forestlands at a site
specific level, it may have been at the cost of losing an area of!and ( 400,000 acres) to other uses 
that may not provide as high a level of resource protection as forestlands. Taking into account 
the social, economic, and environmental aspects in evaluating PP A-sufficiency early on can help 
to avoid this type of unintended negative consequence, while also ensuring that statutory 
obligations are met. 

Current Scientific Know ledge 

Appendix Bis a review and summary of the current scientific findings and monitoring results 
relevant to specific forest practice issues directly related to achieving water quality goals. Each 
of the water quality parameters that are the subjects of this report are linked to specific forest 
practice issues that address those parameters. The forest practice issues reviewed here include 
stream temperature, large wood, forest roads, landslides, and fish passage. The technical 
information included in this section of the report is used as the basis of the evaluations and 
recommendations developed in the remainder of this report, and they are referenced accordingly. 

Description of Pollution Control Mechanisms 

Appendix C describes the current pollution control mechanisms implemented to meet or exceed 
current water quality standards. These mechanisms include both the FP A and Oregon Plan 
voluntary measures. They are organized under the same forest practice issues outlined in 
Appendix B. 

Evaluation 

The following conclusions apply to all applicable standards (temperature, sedimentation, 
turbidity, aquatic habitat modification, and bio-criteria). 

Site-Specific Evaluation 

Current protection requirements may be inadequate in the following areas: 

• Standards for some medium and small Type F streams in western Oregon may result in short
term temperature increases at the site level. However, the significance and scope ofthis 
increase is uncertain, and it may be offset at the landscape scale by other factors. Relevant to 
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the habitat modification standard and criteria, large wood potential for some of these streams 
are less than what was assumed under the 1994 rules. 

• Standards for some small Type N streams may result in short-term temperature increases at 
the site level that may be transferred downstream (this may impact water temperature and 
cold-water refugia) to fish-bearing streams. The significance and scale of this change is 
uncertain, and it may be offset at the landscape scale. Relevant to the habitat modification 
standard and criteria, large wood potential delivered by debris torrents (typically in areas of 
very steep topography) along these streams may be less than optimal. 

For large Type F streams, shade levels appear to be adequate, and large wood outputs for these 
streams is consistent with that assumed under the 1994 rules. 

With the exception of the issue of wet-weather hauling and steep-slope ground skidding and 
those areas noted above, the FPA appears to be adequate when implemented successfully. 

Holistic Evaluation 

Over time and space the forested landscape changes. Disturbance is an important process for 
maintaining productivity and resetting the environment, but it can also have a number of impacts 
to water quality parameters. Human activities can alter the frequency and magnitude of 
disturbance relative to historical patterns. While some human activities, like timber harvesting, 
may be more frequent than historical rates of disturbance, harvesting may also be less intense of 
a disturbance as compared to, for example, historical wildfire. Other impacts, like fire 
suppression, may reduce the frequency of disttJrbance, but result in somewhat more intense 
disturbances when fires do occur. The frequency and intensity of the event can influence 
vegetative and other disturbance recovery. Human activities to reduce adverse effects, therefore, 
need to be evaluated against historical patterns of disturbance. 

The current distribution of forest stand age classes, the levels of tree stocking in managed 
plantations, and fire suppression have resulted in well-stocked, dense, closed canopy conifer 
stands across a larger portion of the forested landscape than has historically oc_curred. Thus the 
current rules and practices likely result in an increased level of shade at a landscape scale. At a 
site-specific scale, however, some level of risk exists along some streams, as noted in the next 
section. The significance of this risk in terms of influencing stream temperatures at a watershed 
(or sub-basin) scale is uncertain. 

More arguably, higher conifer stocking levels across the landscape in upland and riparian areas 
may result in an increased potential for large wood delivery. The likelihood of such additional 
stocking resulting in increased large wood production is dependent upon the harvest levels, 
retained trees, natural mortality and other disturbance events. Until the sizes of riparian trees 
increase through normal growth volume may be limited, even though the number of trees may be 
relatively high. Nonetheless, current practices are likely sufficient at a landscape scale. 
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Temperature 

The following is an evaluation of the temperature standard by specific stream types and sizes: 

Medium and small Type F streams: Current research and monitoring results show that current 
RMA prescriptions for western Oregon may result in short-term temperature increases on some 
Type F streams; however the significance of the potential temperature increases at a watershed 
(or sub-basin) scale is uncertain. 

Small Type N streams: Current research and monitoring results show current practices may 
result in short-term (two to three years) temperature increases on some Type N streams. The 
significance of potential temperature increases on Type N streams to downstream fish-bearing 
streams and at a watershed (or sub-basin) scale is uncertain. 

All other streams: Influences on stream temperatures from shade levels resulting from specific 
BMP prescriptions for the other stream category types have not been assessed due to a lack of 
relevant data. However, in light of the data and findings specific to medium and small Type F 
streams, and given the higher level of vegetation retention on large Type F streams, it is likely 
that the standard is being met on large Type F streams. 

Sedimentation Standard 

The intent of the sedimentation standard as it applies to the FP A is to minimize soil and debris 
entering waters of the state. (OAR 629-30-000(3)) With the exception of wet-weather road use, 
complying with the road construction and maintenance.rules currently in place is likely to result 
in meeting water quality standards. The rule and guidance recommendations described in the 
next section of this report will work towards ensuring the goals of the FPA and water quality. 
standards are being met. 

Turbidity Standard 

Given the lack of quantitative data to specifically address the turbidity numerio-standard, the 
turbidity standard is evaluated qualitatively. The intent of the turbidity standard, as it applies to 
the FPA, is to minimize soil and debris entering waters of the state. (OAR 629-30-000(3)). Both 
the FPA and water quality standards are being met when unfiltered surface runoff from road 
construction is entering applicable waters of the state and there is a visible difference in the 
turbidity of the stream above and below the point of delivery of the runoff for less than a two- or 
four-hour duration (depending on the stream grade and with all practicable erosion controls in 
place). When unfiltered surface runoff from general road use is minimized, and/or if all 
applicable BMPs have been applied, both the FPA and water quality standards are being met as 
well. 

With the exception of wet-weather road use, complying with the road construction and 
maintenance rules and guidance currently in place is likely to result in meeting water quality 
standards. The rule recommendations will help improve compliance and implementation of the 
FPA to ensure the goals of the FPA and thus water quality standards are being met. Specific to 
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wet-weather hauling, construction and maintenance standards should be developed for roads at 
risk for sediment delivery. Prohibiting hauling during periods of wet weather on road systems 
that have not been constructed with specific standards for surface materials, drainage systems, or 
other alternatives (paving, increased numbers of cross drains, sediment barriers, settling basins, 
etc.) will also minimize delivery of sediment streams. 

Habitat Modification Standard 

The FPA standard as it relates to habitat modification is "to grow and retain vegetation [along 
fish-bearing streams J so that, over time, average conditions across the landscape become similar 
to those of mature streamside stands;" and "to have sufficient streamside vegetation [along non 
fish-bearing streams J to support functions and processes that are important to downstream fisb 
use waters and domestic water use."(OAR 629-640-0000) 

The following is an evaluation of the habitat modification standard described.above by specific 
stream types and sizes: 

Medium and small Type F streams: Monitoring data indicates the assumptions used to determine 
basal area targets for small and medium streams in western Oregon may not be consistent with 
what the RMAs are capable of growing along these strean1s. The data also shows that 60 percent 
of harvest operations occurring along fish-bearing streams do not result in management within 
the RMAs. There is a reasonable possibility that, under the current rules, some of these streams 
are not likely to result in the "desired future condition" in a timely manner, as described in the 
goals of the FP A. 

Small Type N streams: There is increasing scientific evidence that small non-fish-bearing 
streams prone to debris flows provide an important source oflarge wood for downstream fish 
habitat. While these streams are providing some level of functional large wood inputs and shade 
production under the current rules, the rules were not specifically designed to retain significant 
sources of large wood and shade in these areas. There is a reasonable possibility that, under the 
current rules, some of these streams are not likely to adequately support functions and processes 
important to downstream fish use waters, as described in the goals of the FP A._ 

All other streams: Influences on habitat modification resulting from specific best management 
practices for the other stream category types have not been assessed since they were considered a 
lower priority. However, given the higher level of vegetation retention on large Type F streams, 
and in light of the data and findings specific to medium and small Type F streams, it is likely the 
standard is being met on these streams. 

Fish passage blockages: Since 1994, the FPA has required juvenile fish passage be provided on all 
fish-bearing streams. Current monitoring information does not indicate Forest Practices policies 
need to be significantly changed on how to install fish-passable stream crossings. With few 
exceptions, it appears when the guidelines are implemented correctly, the success rate is high for 
creating conditions believed to provide a high likelihood of fish passage. 
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Biocriteria Standard 

This standard is consistent with multiple FP A purposes and goals that refer to the sound 
management of soil, air, water, fish and wildlife resources, while at the same time ensuring the 
continuous growing and harvesting of forest tree species. Given the general nature of this 
standard and the lack of specific criteria to use in evaluating this standard, biocriteria cannot be 
explicitly evaluated at this time. It is reasonable to assume that given the inter-related nature of 
the temperature, sediment, turbidity and habitat modification parameters relative to biocriteria, to 
the extent these other parameters are being met, the biocriteria standard is likely to be met as 
well. 

Recommendations 

The FPA goals and objectives, as well as most of the state water quality standards and criteria 
being evaluated in this analysis (temperature and turbidity being the exceptiops), are qualitative 
in nature. Thus, conclusions regarding the effectiveness of the rules in meetiag the goals and 
objectives are qualitative as well. Available data relevant to those quantitative water quality 
standards (i.e. temperature and turbidity) is inadequate to draw specific and comprehensive 
conclusions about the adequacy of current practices; therefore, the evaluation of these criteria is 
also qualitative. 

Data in many areas is Jacking and, in many cases, not comprehensive. In light of this, any policy 
decisions made when this report is completed will depend upon professional judgement 
consistent with available scientific information. As the Board of Forestry considers these 
recommendations, social and economic factors, along with the scientific evidence on the 
adequacy of current practices presented here, will be considered as well. 

The following recommendations are offered to highlight general areas where current practices 
could be improved upon to better meet the FPA goals and objectives and, in turn, provide greater 
likelihood of meeting water quality standards. 

Recommendation #1: The RMA basal area retention standards should be revised, where 
appropriate, to be consistent with achieving characteristics of mature 
forest conditions in a timely manner; and to ensure that RMAs are 
providing desirable amounts of large wood and shade over space and 
tin1e. 

Recommendation #2: Revise current practices so desirable amounts of large wood are available 
along small stream channels that can deliver debris torrents to Type F 
streams. Ensure that adequate shade is maintained or rapidly recovered 
for riparian areas along small perennial Type N streams with the potential 
to impact downstream Type F waters. 

Recommendation #3: Provide additional large wood to streams by actively placing the wood in 
areas where it will provide the greatest benefits to salmonids. 
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Recommendation #4: Reduce the delivery of fine sediment to streams by installing cross drains 
to keep drainage waters from eroding slopes. This will allow filtering of 
sediments and infiltration of drainage water into undisturbed forest soils. 
Cross drains should not be confused with stream crossing culverts. Cross 
drains take water from the road surface and ditch and route it 
under/across the road, discharging the water downslope from the road. 

Recommendation #5: Develop specific standards for roads that will be actively used during the 
wet season. This would include a requirement for durable surfacing of 
roads in locations where fine sediment can enter streams. This would 
also include ceasing to haul if roads have not been constructed with 
effective surface materials, drainage systems, or other alternatives 
(paving, increased numbers of cross drains, sediment barriers, settling 
basins, etc.) that minimizes delivery of sediment into streams. 

Recommendation #6: Develop specific guidance describing how roads in critical locations 
would be reviewed to reduce road length, and determining when, despite 
the relocation, the road location would pose unacceptable risk to 
resources and not be approved. 

Recommendation #7: Construct stream crossings that adequately pass large wood and gravel 
downstream, and provide other means for passage oflarge wood and 
sediment at those crossings that restrict passage. The transport 
mechanisms for large wood and gravel should include both stream storm 
flows and channelized debris flows. This would reduce the risk of debris 
backing up behind the structure, potentially resulting in catastrophic 
sediment delivery caused by washouts. 

Recommendation #8: Develop specific steep-slope, ground-based, yarding practices, or add a 
prior approval requirement for ground skidding in high-erosion hazard 
locations. 

Recommendation #9: Manage locations most prone.to landslides (high-risk sites) with 
techniques that minimize impacts to soil and water resources. To achieve 
this objective, best management practices to protect landslide-prone 
terrain currently in guidance should be incorporated into the forest 
practice rules, while developing a better case history for evaluating the 
effectiveness of those practices. These standard practices are designed to 
minimize ground alteration/disturbance on high-risk sites from logging 
practices. 

Recommendation #I 0: Provide for riparian functions along stream reaches above impassable 
stream crossing structures that have a high probability of recolonization 
by salmonids once the structure is replaced/improved. If an upstream 
reach has the capacity to be a fish-bearing stream, but is currently a non
fish-bcaring stream because a stream crossing structure cannot pass fish, 

9 



the forest practices rules should be amended so the upstream reach is 
classified as a fish-bearing stream. 

Recommendation #11: Facilitate the identification, prioritization, and restoration of existing 
culverts that currently do not pass fish. Culvert replacement should be 
accelerated above what is currently being done, specifically for family 
forestland owners who often do not have adequate resources to address 
this issue in a timely manner. 

Recommendation #12: Provide a more effective and efficient means of classifying streams for 
"fish use." Revise the forest practice rule definition of Type F and Type 
N streams using a physical habitat approach to classify fish-use and non
use streams. 

Compliance and Effectiveness Monitoring 

The goal of the ODF forest practices monitoring program is to evaluate the effectiveness of the 
forest practice rules. Monitoring results are used to guide future management practices through 
the rule revision process. The goal includes a commitment to address specific Oregon Plan 
issues. The forest practices monitoring strategy is currently being revised. The key areas 
identified for improvement include: 

• Building understanding, acceptance and support for the monitoring strategy. 
• Using random sample design to select all sites. This has been used for two current projects. 
• Combining monitoring efforts at each site to increase efficiency (i.e. compliance monitoring 

and riparian function at the same site) 
• Increasing coordination with other Oregon Plan monitoring efforts, most notably DEQ and 

ODF&W. 
• Addressing issues at a watershed scale. 
• Improving communication of project status and results, both internally and externally using 

newsletters and project publications. 

The following are specific recommendations for future monitoring: 

I. Maintain a riparian monitoring program that continues to monitor the effectiveness of 
riparian prescriptions and riparian functions to ensure water quality goals are achieved in the 
future. 

2. Monitor improvement of forest roads at a landscape level, looking specifically at 
implementation of the road hazard and risk reduction project. 

3. Evaluate the need for further road compliance and effectiveness monitoring following the 
completion of the BMP compliance monitoring project relating to road BMPs. Also evaluate 
the progress and effectiveness of current voluntary efforts under the Oregon Plan to upgrade 
existing culverts that do not pass fish. 
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4. Monitoring of watershed-scale effects relative to current practices along small Type N 
streams should be a priority to help nmrnw the current level of uncertainty. 

The following are remaining issues identified in this report that may warrant future examination 
as additional information is available: 

• Is the occurrence of blowdown having an effect on meeting the goal of achieving "over 
time, average conditions across the landscape become similar to those of mature forest 
conditions" in RMAs? 

• Are current forest practices meeting the water quality standard with respect to cold-water 
refugia? (This analysis will not be possible until the DEQ develops the specific guidance 
necessary to identify cold-water refugia on the ground that can be evaluated against the 
standard.) 

• What effect, if any, are current practices along small non-fish-bearing'streams having on 
downstream sediment regimes? 

The Board of Forestry is currently deliberating the recommendations introduced by the Forest 
Practices Advisory Committee (FPAC) in September 2000. The process of implementing 
changes to current BMPs will occur over the next few years and is likely to consist of both 
regulatory and non-regulatory measures. The ODF monitoring program is also beginning a new 
series of effectiveness monitoring projects to evaluate BMP sufficiency in protecting riparian 
functions and water quality. There may also be some issues with water quality parameters that 
are not specifically addressed in this report that could have an unknown potential for current 
practices to cause changes in water quality conditions. In these cases, the DEQ will coordinate 
with the ODF and its monitoring progrmn to address these parameters as concerns are identified 
and documented. Specific details of future monitoring efforts will be determined once the FP AC 
recommendations are developed further and implemented. ODF's monitoring strategy will 
continue to be developed at that time. 
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I am pleased to transmit the final report of the Ad Hoc Forest Practices Advisory 
Committee on Salmon and Watersheds. The report represents the culmination of 
eighteen months of hard work by the Committee. It includes scientific and technical 
reviews as well as regulatory and non-regulatory recommendations relating to fish 
passage, forest roads, landslides, and riparian functions. 

Following lengthy and sometimes tough deliberations, the committee achieved 
consensus or strong agreement on 24 recommendations that included not only 
regulatory changes but also incentives and voluntary activities. The recommendations 
were supported by members of the committee in the spirit of making significant and 
positive contributions for salmon and watersheds and to advance the Oregon Plan. 
For some recommendations, the views of individual committee members differed, 
and these differences are noted in the report. With regard to the riparian functions 
recommendations, these recommendations should be considered as a package 
because of the delicate balance that was achieved in reaching agreement on it 

Although the work of the FPAC is complete, I believe that it is important to point out 
specific follow-up actions that will need to be addressed by the Board of Forestry, 
These tasks are: 

• 

• 
• 

Further exploration of incentives through the Board charging the Family 
Forestland Committee to explore and build on the incentive options developed 
by the FPAC. 
Directing the Department to work with interests in Eastern Oregon to develop 
riparian measures for eastern Oregon forests. 
Ensuring the rule proposals are supported by the findings required under 
ORS 527.714. 



Letter to David Gilbert 
August 15, 2000 
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We look forward to presenting this report to you at your upcoming meeting on 
September 6, 2000. 

Sincerely, 

(f?r-Y[ ~ 
Ronald C. Cease 
Chair, Ad Hoc Forest Practices Advisory Committee 
on Salmon and Watersheds 
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c: Members of the Ad Hoc Forest Practices Advisory 
Committee on Salmon and Watersheds 

James E. Brown, State Forester 
Ann Hanus 
Charlie Stone 
Ted Lorensen 
Paula Burgess 
Peter Green 
Dick Pedersen 
Jeff Beechler 
Vicki Willis 
Connie Green 



Executive Summary 
Forest Practices Advisory Committee on Salmon and Watersheds 

Consensus and Strong Agreement Recommendations 

The following is a summary of the recommendations that have received either "consensus" or 
"strong agreement" among committee members. "Consensus" support means all committee 
members present or represented by proxy at the meeting where the recommendation was 
discussed expressed support. "Strong Agreement" means no more than three of the thirteen
committee members expressed non-support. "Majority" support referenced in the body of the 
report means at least seven committee expressed support, but four to six committee members 
expressed non-support. 

Fish Passage 

Recommendation A: The forest practice rules should be revised to ensure that if an upstream 
reach has the natural capacity to be a fish-bearing stream but is currently a nonfish-bearing 
stream because of a stream crossing structure that cannot pass fish, the reach will be classified as 
a fish-bearing stream. The extent of potential fish use upstream of the blockage will be 
determined using guidance to be developed based on field fish presence surveys and interim 
criteria. (See Option #I under Fish Pas sage for more information) 

Recommendation B: Forest landowners should accelerate the identification, prioritization, and 
restoration of existing stream crossing structures (typically culverts) that currently do not pass 
fish on streams inhabited at any time of the year by anadromous or game fish species or fish that 
are listed as threatened or endangered species under the federal or state endangered species acts. 

A new source of funding is necessary to encourage stream crossing repair work. The new funds 
could be generated based on forestland ownwership, on timber harvested, on acres harvested, on 
road miles, or through some other mechanism (a preference for a per acre assessment based on 
forestland ownership was expressed by the committee). Landowners could then apply for a 
credit against expenses incurred in voluntarily remediating legacy road and culvert problems. 
(See Option #2 under Fish Passage for more information) The funding mechanism would be 
phased out as landowners completed repair work. 

Recommendation C: The forest practice rules should be revised to incorporate a physical habitat 
approach to designating fish use and non-fish use streams. ODF has developed interim 
classification guidelines to designate fish use based upon the physical characteristics of a stream. 
These guidelines were based upon fish presence survey data and could be used to classify 
streams that are fish use. The guidelines use either mapped or on-the-ground physical 
characteristics. The current stream classification rules would be amended to establish that fish 
use streams are any streams that meet the habitat criteria. The habitat criteria may need to be 
modified and improved based upon more recent and complete survey data. Key issues that will 
need to be addressed include the acceptable margin of error in applying a habitat model and 
opportunities for landowners to request field verification of habitat criteria. Fish presence survey 
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data, when available, will supercede the guidelines in designating fish or non-fish use. (See 
Option #3 under Fish Passage for more information) 

Recommendation D: A funding source should be created for family forest landowners or the 
state should otherwise assist family forest landowners in obtaining funds from existing sources to 
expand the current voluntary road assessment effort to non-industrial private forestlands. This 
financial assistance would also be used to help family forest landowners replace stream crossings 
that are not adequately passing fish. (See Option #4 under Fish Passage for more information) 

Forest Roads 

Recommendation E: To address existing roads constructed using past practices or methods, such 
roads should be systematically evaluated and mitigated where appropriate for negative impacts 
or risks to: 
1. Waters of the state; 
2. Passage of juvenile/adult anadromous fish; and 
3. Downstream passage of habitat elements. 

"Other land-use" roads should use at least the same best management practices (BMPs) as 
required for forestlands. 

The department should create specific road maintenance guidelines for high hazard locations, by 
developing and making available to operators and regulators improved guidance. The 
department should be given general authority to require additional cross drainage installation as a 
maintenance requirement prior to an operation when current road condition and a proposed use 
will impair water quality. (See Option #6 under Forest Roads for more information) 

Recommendation F: Cross drainage structures on new roads should be installed so that the risk 
of sediment delivery to waters of the state from new roads is minimized. 

While this is the current standard, department should provide better guidance and training for 
achievement of the rules. Current rules provide authority for installation and maintenance of 
road cross-drains. Training and improved guidance would be developed and implemented for 
operators/landowners and regulators that would emphasize the need for adequate spacing and the 
proper installation of road cross drains. 

The forest practice rules should be revised to better clarify the objectives for cross-drainage. For 
example, the rules might state that the objectives are to ensure that cross drains are installed in 
adequate numbers and in proper locations so that: 
I. Road surfaces are protected from erosion and water retention; 
2. Erosion of the roadside ditch is minimized; 
3. Ditch water is not discharged onto unstable slopes; and 
4. The amount of ditch water (and associated sediment) discharging directly into a stream is 

minimized. (See Option #7 under Forest Roads for more information) 
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Recommendation G: The forest practice rules should be modified to more specifically address 
wet-weather hauling. This should include development of two criteria, probably in rule form, to: 

1. Address road use in wet weather to ensure that durable surfacing or other effective methods 
are used on road segments that can deliver sediment to streams; and 

2. Require operators to cease heavy truck traffic on roads when the road surface is breaking 
down (only for segments that are delivering sediment to streams). "Breaking down" would 
be defined by both depth of ruts and by depth of muddy fine sediment on the road. (See 
Option #8 under Forest Roads for more information) 

Recommendation H: The department should develop clear decision-making criteria for 
evaluating proposed road locations in areas where there is a high risk of landslides, surface 
erosion, or of direct physical alteration to streams, riparian areas, lakes or wetlands. The criteria 
should identify preferred locations and construction practices that will result in roads being 
constructed in a manner that results in the lowest overall impact to water quality and fish habitat 
while allowing the landowners to achieve their management objectives (Method 5). The criteria 
should also direct the Department of Forestry to not approve road construction or reconstruction 
in the sensitive areas described above, if viable alternatives exist. (See Option #10 under Forest 
Roads for more information) 

Recommendation I: Means should be developed or provided for the movement of large wood 
and sediment downstream at those crossings which may otherwise restrict movement. The 
transport mechanisms for large wood and sediments may be either stream storm flows or 
channelized debris flows. (See Forest Roads Option #12/or more information) 

Recommendation J: Improved cooperative road system planning, maintenance and use is needed 
between federal and private forest landowners. (See Option # 16 under Forest Roads for more 
information) 

Recommendation K: Future forest road best management practice compliance and effectiveness 
monitoring should be implemented within the context of the Forest Practices Program's strategic 
monitoring plan and prioritized in context with available monitoring resources and other 
monitoring needs (See Option #18 under Forest Roads for more information) 

Recommendation L: Additional training on forest road construction and maintenance should be 
provided for landowners and operators. (See Option #19 under Forest Roads for more 
information) 

Recommendation M: The forest practice rules should be changed to require prior approval for 
ground based harvesting on steep slopes where there is a significant risk of sediment delivery to 
streams. (See Option #57 under Forest Roads for more information) 

Recommendation N: A road closure program should be developed that forest landowners, the 
Department of Forestry, and local law enforcement can use to limit public access onto sensitive 
road systems that have a high risk of delivering sediment to streams, or that directly impact 
aquatic habitat. (See Option #59 under Forest Roads for more information.) 
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Landslides 

Recommendation 0: All landslide prone locations (now called "high risk sites") should be 
identified prior to timber harvest operations. During the notification process, the department 
should inform the operator of the likely presence of high risk sites in the operation area, based on 
coarse screen maps. The operator would then be expected to more specifically locate sites within 
the operation area by field reconnaissance. There is also the expectation that "significant" areas 
of high risk sites which are not mapped will also be identified by the operator. (See Option #45 
under Landslides for more information) 

Recommendation P: The department should identify stream channels which are prone to debris 
flows and torrents. Identifying those channels which are capable of transporting large wood to 
Type F streams could make it possible to focus riparian prescriptions on those streams where 
greater benefit to aquatic habitats are likely. 

The department should inform the operator during the notification process of the likely presence 
of debris flow prone channels, based on coarse screen maps. The operator would then be 
expected to more specifically locate debris flow prone channels by field reconnaissance. ODF 
would provide specific criteria to be used in field identification. (See Option #46 under 
Landslides for more information) 

Recommendation Q: The locations most prone to landslides (now called "high risk sites") 
should be managed with techniques that minimize impacts to soil and water resources. 

To achieve this objective, the best management practices used to protect high risk sites that are 
currently in guidance should be incorporated into the forest practice rules (Method 1) and a 
better case histo1y basis for evaluating the effectiveness of those practices should be developed 
(Method 6). These standard practices are designed to minimize ground alteration/disturbance on 
high risk sites from logging practices. (See Option #47 under Landslides for more information.) 

Recommendation R: It is important to leave trees or downed wood in locations where they 
provide wood to be moved by debris flows into fish-bearing streams. 

To achieve this objective, it is realistic or appropriate to use a menu of potential methods to leave 
trees or downed wood, depending upon likelihood of wood delivery and operational efficiency. 
It is not appropriate to rely on a single strategy to provide this potential source oflarge wood. 
The operator should be required to select an appropriate option in cooperation with ODF. (See 
Option #61 under Landslides for more information.) 

Riparian Functions 

Recommendation S: The active placement of large wood or other structure in streams deficient 
in wood or other structure is necessary for short-term aquatic habitat improvement, but it 
should be done in a manner that still assures the timely achievement and maintenance of 
characteristics of mature forest conditions in the riparian management area in the longer term. 
A menu of methods should be developed to prioritize and guide placement of large wood. This 
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menu should include as one method placing wood along streams during an adjacent entry for 
harvesting. (See Option #20 under Riparian Functions for more information) 

Recommendation T: Additional department resources should be allocated to monitoring the 
effectiveness of the water protection rules. At a minimum, current levels of monitoring must be 
maintained. Adequate resources should also be provided to enable the department to conduct 
effectiveness monitoring related to the large wood objectives of the Oregon Plan for Salmon and 
Watersheds and water quality standards, as well as continued best management practices 
compliance monitoring. Coordination with other agencies on monitoring projects is essential. 
(See Option #30 under Riparian Functions for more information) 

Recommendation U: The State of Oregon should develop a clearer and more comprehensive 
policy on riparian management that addresses all land uses. The committee did not discuss 
whether such a policy should require uniform protection on all land uses. However, the policy 
should, at a minimum, establish a baseline standard for resource protection and both clarify and 
explicitly describe Oregon's expectations for different land uses if some land uses will be 
required to meet a higher protection standard than others. (See Option #41 under Riparian 
Functions for more information) 

Recommendation V: The following list of changes are recommended to increase the protection 
and restoration ofriparian functions. Further clarification and/or guidance on a number of these 
points will be needed to further develop these concepts. 

1. Harvesting Cap 40% 
In western Oregon, manage any harvesting within the RMA so that the retained conifer 
basal area exceeds the basal area standard target, or 60 percent of the pre-harvest basal 
area, whichever is greater. 

2. No Touch areaY2 ofRMA 
The no-touch width will be equal to one-half the width of the entire RMA. 

3. Largest Trees 10 out of20 largest 
Retain 10 of the 20 largest trees per 1,000' outside of the no-touch width that will best 
achieve aquatic riparian functions. Subject to FPF approval, the landowner would 
identify tree locations in a written plan demonstrating how this objective will be met. 
There would be discretion to also consider operational issues and the value of the trees, as 
long as best achieving aquatic riparian functions remains the primary objective. 

4. Type N Streams FPF discretion 
a. Small Type NT streams are: I. Perennial Small Type N (temperature) streams 

that are tributary and contribute at least 30% of the flow to small and medium 
Type F streams and that have a drainage area larger than X acres (basin size to be 
set be georegion, 40 acres for the coast range). Initial classification will be based 
on basin size, but landowners may delis! streams or stream segments verified as 
non-perennial. 2. Small Type N (torrent) streams with drainage basins greater 
than 30 acres, in which more than 75% of the basin has been mapped as "high" or 
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50% "extreme" debris flow hazard (by the State Forester) and which have a high 
probability of wood delivery to Type F streams. 

b. Small NT stream protection: I. Up to the first 500 feet of Type NT (temperature) 
stream above the confluence with a Type F will have a 50 foot search zone, each 
side. Within the search zone, retain 4 square feet of trees per each I 00 feet of 
perennial flow (up to 500') and all non-merchantable conifer on each side of the 
stream. Trees left along these streams to satisfy the basal area requirement can be 
counted as in-unit leave trees. 2. "Torrent" type NT streams will be protected as 
follows - FPF, working with the landowner, has discretion to direct retention of 
in-unit trees to 50 x 500' search zone (each side). 

5. In-growth 25% adjustment for small streams 
The standard target will be recalculated for small Type F streams using the same per-acre 
basal area as large streams, minus 25 percent for in-growth. The standard target will also 
be recalculated for medium Type F streams, using the same per-acre basal area as large 
streams. 

6. Riparian Specialist 
The Oregon Department of Forestry will designate a riparian specialist in each 
administrative area who will be available to inventory and prepare riparian prescriptions 
for landowners, at their request. These specialists will be new positions funded by funds 
other than the harvest tax. 

7. Similar Prescriptions for All Large and Medium Streams 
Large and medium Type N stream prescriptions will be the same as the equivalent size 
TypeF. 

8. Monitoring 
The effectiveness of the small Type N stream prescription will be a monitoring priority. 

9. Alternative Vegetation Retention Prescriptions 
The existing alternative vegetation retention prescriptions (e.g., hardwood conversions) 
may be applied to all riparian management areas (RMA's). 

I 0. Preventing Sediment Delivery 
The purpose statement for harvesting rules will be modified to better describe the 
objective of preventing sediment delivery to channels. The current requirement not to 
locate skid trails within 35 feet of Type For D streams will be extended to all streams. 
Skid trails will be defined as an excavated trail used to yard logs with more than one turn. 

11. Measurement of Riparian Management Area/Channel Migration Zone 
The riparian management area (RMA) will be measured from the current points of 
measurement except for areas designated by the State Forester as a channel migration 
zone (CMZ). A CMZ is an unconstrained reach of stream that in the judgment of the 
forester is likely to have channel movement that can go outside the RMA widths within 
the period of a rotation (50-100 years). Within the CMZ, the no touch area will be 
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measured from the high water mark of the channel (same as current rules). The outer 
edge of the CMZ will be based upon guidance to be developed by a technical committee. 
Retained trees in the CMZ shall be no less than the basal area standard target. 

12. Type N and Small Type F Streams: Landowners would get credit for in-unit leave trees. 

13. Conceptual agreement about the use of"stratification." 
In recognizing that riparian stands are not homogenous and that applying a single target 
for the RMA can prevent appropriate management in patches with conifer "over" 
stocking, agreement was reached on the concept of stratification. The details of how to 
do it in the field are to be developed. Stratification could allow an RMA to be divided 
into segments with a different management approach applied to each segment; based on 
the specific conditions in the segment. 

14. "Provide for placement of large wood" is supported as a concept. 
(See "Subcommittee" Riparian Option under Riparian Functions for more information) 

Landscapes 

Recommendation W: The Board of Forestry should ask the Governor to: 

• Convene a collaborative process for landscape scale approaches to protect and recover 
salmonids and provide and protect clean water across land uses and ownerships: 

1. Identifying and evaluating current policy frameworks and scientific findings related to 
landscape management; 

2. Developing common protocols for watershed assessment and monitoring; 

3. Review existing and proposed watershed assessment protocols and recommend a means 
to achieve an effective assessment; 

4. Identifying research needs, regulatory and non-regulatory policies, and technical methods 
to support landscape scale approaches; and 

5. Improving cooperative approaches and partnerships among local, state, and federal 
governments and private landowners. 

• Strengthen "Oregon Plan for Salmon and Watersheds" support for basin and watershed scale 
assessment, collaboration, and restoration by: 

I. Linking funding support for OWEB projects to basin and watershed priorities and those 
projects that are supportive of the goals of the Oregon Plan; 

2. Increasing long term financial support for watershed councils and coordinators; 

3. Boosting funding to state agencies to enhance technical support to watershed councils 
and restoration activities of watersheds; 

4. Setting priorities, where possible, according to the identification of limiting factors on 
fish runs; 

12 



5. Assembling a local/state/federal team to solve watershed and landscape level problems 
that involve multiple governmental agencies. The team would recommend positive 
changes to reduce/eliminate duplication, do away with actions that are counter to the 
Oregon Plan, and improve communications. Where appropriate, non-governmental 
representatives should be included; and 

6. Ensuring the long term viability of the Oregon Plan by implementing Executive Order 
E099-0l. 

• Support increased funding for scientific research and the establishment of a natural resource 
research institute to address landscape/watershed scientific questions and Oregon Plan policy 
issues using a multi-disciplinary approach; and 

• Strengthen policies to encourage maintenance of the forestland base and increase it through 
afforestation of suitable lands since forests provide the best and most essential habitat 
components for salmonids. 

Recommendation X: The Board of Forestry should: 

• Include the policy objectives of the Oregon Plan for Salmon and Watersheds as part of its 
next revision of the Board's strategic plan, The Forestry Program for Oregon; 

• Investigate, develop, and promote incentives--such as expanding the federal Conservation 
Reserve Enhancement Program, providing financial assistance, using forest stewardship 
plans, and easing anti-trust restrictions-so as to encourage forest landowners to encompass 
broader landscape goals in their management plans; and 

• Continue to investigate and analyze forest conditions across the landscape through: 

I. The Department of Forestry's Forest Assessment Project which has forged partnerships 
with Oregon State University and the Pacific Northwest Research Station; and 

2. Data and models developed in other projects such as the Umpqua Land Exchange and the 
Sierra Nevada Project. 
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"STEWARDSHIP 
IN FORESTRY" 

I am pleased to transmit the final report of the ad hoc Eastside Riparian Functions Advisory 
Committee (ERF AC). The report represents the culmination of twenty months of work by the 
committee. ERF AC was convened by the Department of Forestry as recommended by the ad 
hoc Forest Practices Advisory Committee on Salmon and Watersheds, and as approved by the 
Board on July 20, 2001. ERFAC's deliberations focused on forest practices and riparian 
functions in eastern Oregon. The report presents recommendations for regulatory and 
nonregulatory actions to meet water quality standards and to protect and restore salmonids in 
eastern Oregon. 

The Department of Forestry selected representatives for the eleven-member committee with the 
intention of providing a cross-section of viewpoints, both from a geographical and an interest 
group perspective. The intended bala.oce was impacted when the tribal representative and 
subsequently the designated alternate left their positions with the Confederated Tribes ofWa1m 
Springs before the committee's final deliberations. ERFAC deliberations were lengthy a.od at 
times challenging as committee members witl1 diverse backgrounds struggled to develop 
recommendations based on the limited scientific and teclmical inforniation available for eastern 
Oregon. The report presents the committee's support for specific recommendations related to 
riparia.o functions a.od an explanation of the basis for each recommendation. The report also 
presents dissenting viewpoints from members who indicated that they did not support a 
recommendation. 

A central concept in connnittee deliberations was the potential need for active management 
within riparian areas because of the role of frequent fire in the natural history of the arid eastside 
ecosystems, and the increasing impacts of disease a.od insect outbreaks attributed to decades of 
fire suppression. Some committee members felt that the committee had effectively focused on 
protecting riparia.o functions, while others felt the focus was on active management and 
silviculture, with a lack of consideration for what was needed to meet water quality standards 
and improve fish habitat. These conflicting viewpoints are reflected in the tallies of support for 
each reconnnendation. 



Howard Sohn, Chair 
February 19, 2003 
Page 2 

l am hopeful that the recommendations contained in this report, along with those from the 
preceding efforts of Forest Practices Advisory Committee, tl1e Independent .Multidisciplinary 
Science Team, and Sufficiency Analysis reports, will be usefol as the Board of Forestry 
considers potential changes to forest practices. 
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Chair, Eastside Riparian Functions Advisory Committee 
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Executive Summary 
Report of the Eastside Riparian Functions Advisory Committee 

Introduction 

In 1999, then-Governor John Kitzhaber issued Executive Order No. EO 99-01 to outline the 
responsibilities of state agencies under the Oregon Plan for Salmon and Watersheds. The 
executive order directed the Board of Forestry to determine what, if any, changes were needed to 
forest practices to meet water quality standards and to protect and restore salmonids. In 1999, 
the Board convened the ad hoc Forest Practices Advisory Committee (FP AC), which provided its 
report to the Board in 2000. The FPAC report addressed a range of issues, including riparian 
functions. However, the committee recognized that its recommendations relating to riparian 
functions were developed primarily from a western Oregon perspective, and that additional 
review from an eastern Oregon perspective was needed. In response to this need, the Oregon 
Department of Forestry convened the Eastside Riparian Functions Advisory Committee 
(ERF AC) in 2001. ERF AC completed its deliberations late in 2002, providing the 
recommendations outlined in this executive summary. 

ERF AC's goal was to reach consensus on a set ofrecommendations related to forest practices 
and riparian functions. The language of the charter and decision protocol indicates that 
consensus agreement was the most desirable outcome, but that if consensus could not be reached, 
strong agreement or majority support would still be considered valuable. The committee held 
extensive discussions in its attempt to achieve consensus, visiting field sites, reviewing scientific 
and monitoring information, and looking at the wide range of viewpoints of committee members. 
At its final meeting (on October 30, 2002) ERF AC members indicated their level of support for 
the package of thirteen recommendations outlined in this executive summaiy. Ten members 
were present at this meeting. Eight members supported the package; two members opposed it. 
According to the decision protocol, this would constitute strong agreement, but not consensus. 
Committee members also indicated their level of support for the individual recommendations 
that made up the package. Six of those recommendations received consensus support, and seven 
received strong agreement. 

Individual Recommendations 

Recommendation A: Desired Future Condition for Fish Use Streams 
The following definition for the "desired future condition" should be used for eastern Oregon 
(OAR 629-640-000 (2)(a)): 

"Eastern Oregon has a tremendous diversity of riparian forest conditions. The desired 
future riparian condition for fish use streams is to grow and retain vegetation so that over 
time and across the landscape riparian forests are vigorous and structurally diverse. 
Riparian forest structures vary across the eastern Oregon landscape and within the limits 
of site productivity there exists a broad range of tree species, size and age classes with an 
understory of shrubs and herbs. The functions and values of riparian forests include water 
quality, hydrologic function, the growing and harvesting of trees, and fish and wildlife 
resources. These riparian forests provide ample shade over the channel, a relative 
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abundance of large woody debris in the channel, channel influencing root masses along 
the edge of the high water level, snags, and regular inputs of nutrients through litter fall." 

Strong agreement: Nine committee members supported Recommendation A; one member 
opposed it. 

Recommendation B: RMA Widths for Fish Use Streams 
Retain current RMA widths (50, 70, and 100 feet for small, medium, and large Type F streams, 
respectively). 

Consensus support: Ten conm1ittee members supported Recommendation B. 

Recommendation C: Basal Area Retention Along Fish Use Streams 
Use two site classes for basal area retention in RMAs to reflect variability in site capability in 
eastern Oregon riparian management areas, as follows: 

For partial harvest or Type 1 (square feet of basal area/I 000 ft) 
40%GBA Large Medium Small 
Site 4/5* (moist) 170 120 85 
Site 617 I drvl 110 80 55 

For final harvest (Type 2 & 3), and 
For 'brush credit' or 'ungulate alternative' (partial harvest or Type 1) 
(square feet of basal area/I 000 ft) 

30%GBA Large Medium Small 
Site 4/5* (moist) 130 90 65 
Site 617 (dry) 90 65 45 

*Much of the discussion was on whether the distinction between site 4 and 5 could be consistently made on 
the ground, but the understanding was that site 2 and site 3 ground would be included in the site 4/5 
category. 

The following conditions must be present in order for the 'brush credit' or 'ungulate 
alternative' basal area targets to be applicable: existing understory vegetation (grasses, 
shrubs, and non-merchantable trees) retained along the stream has a high likelihood to persist 
over time. 

Strong agreement: Eight committee members supported Recommendation C; two members 
opposed it. 

Recommendation D: Near Stream Protection for Fish Use Streams 
Near-stream protection under an active management approach within the RMA will be provided 
by the protections described below. If this approach is not utilized in the RMA, then the default 
is the 20-foot no-harvest zone: 
1. Retain all trees leaning over the channel, as required by current rule. 
2. Retain all channel-stabilizing trees that have exposed roots within the active channel. 
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3. For large and medium Type F streams, retain the five largest trees within the first half of the 
RMA, per 1000 feet of stream length. 

• Create an active placement incentive as an alternative for meeting this requirement. 
• Encourage site specific plans to alter the requirements if necessary to address forest health 

issues. 
4. For small Type F streams, retain five trees 20 inches DBH or larger within the first half of 

the RMA, per 1000 feet of stream length. If no trees at least 20 inches D BH are present, 
retain the five largest trees. 

• Create an active placement incentive as an alternative for meeting this requirement. 
• Encourage site specific plans to alter the requirements if necessary to address forest health 

issues. 
5. Within the first 20 feet adjacent to Type F streams, retain all understory vegetation and all 

trees up to 6 inches in DBH, unless management is necessary for regeneration or pre
commercial thinning to achieve the desired future condition. 

6. A thirtycfive-foot equipment exclusion zone on all fish use streams would be the standard 
prescription. Prior approval for entering the 35-foot zone would be allowed under certain 
circumstarices and would be addressed in a written plan. 

Note: The retention requirements in items Dl through DS would not necessarily be mutually 
exclusive. For example, a tree required to be retained for bank stabilization could be one of the 
five largest trees if it met the size requirement, and might also fulfill other near stream protection 
requirements. 

Level of Support for Recommendation D with item D3: Strong agreement. Eight committee 
members indicated support; two members indicated opposition. 

Level of Support for Recommendation D with Item D4: Strong agreement. Seven committee 
members indicated support; three members indicated opposition. 

Recommendation E: Stratification 
ERP AC agrees with the concept of stratification and recommends that the department develop 
rule language arid guidance specific to eastern Oregon. All trees should be retained in segments 
of the RMA that are below the standard basal area target, and trees retained within the 
'overstocked' area can be at or above the standard target. 

Strong agreement: Nine committee members supported Recommendation E; one member 
opposed it. 

Recommendation F: Channel Migration Zones (CMZs) 
ERFAC recommends that the department develop guidance on eastern Oregon CMZs to help 
evaluate the current level of CMZ protections, and make a detern1ination on the desirable level of 
protection for these areas. 

Consensus support: Ten committee members supported Recommendation F. 
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Recommendation G: Protection of Type N Streams 
The following additional protections are to apply to Type N streams: 
I. Extend the current vegetation retention requirements along small perennial Type N streams 

out to 20 feet during harvest operations. 
2. The forest practice rules should be modified to more specifically address the risk of sediment 

delivery from skid trails1 located near small Type N streams. 
3. For medium and large Type N streams, apply the protection standards ERFAC recommends 

for small Type F streams. 
4. The effectiveness of the small Type N stream prescriptions should be a monitoring priority. 

Strong agreement: Seven committee members supported Recommendation G; three opposed it. 

Recommendation H: Monitoring Strategies for Wetlands 
The department should develop monitoring strategies that will include evaluating the 
effectiveness of the forest practice rules for significant and other wetlands. 

Strong agreement: Nine committee members supported Recommendation H; one member 
declined to indicate support or opposition. 

Recommendation I: Incentives 
The department should recommend to the Board of Forestry that the forest practice rules be 
modified, as necessary, to provide a broad range of incentives to improve fish habitat. It should 
be recognized that multiple methods are available to address protection issues related to 
ungulates (e.g. see Recommendation C above and OAR 629-640-0110). 

Consensus support: Ten committee members supported Recommendation I. 

Recommendation J: Statewide Riparian Policy; Wild and Domestic Ungulates 
Urge the Board of Forestry to provide a recommendation to the Statewide Riparian Management 
Policy Group concerning the impacts of both wild and domestic ungulates on forested eastside 
RMAs. The recommendation should discuss the roles of other regulatory and land-use agencies 
concerning the maintenance and enhancement of high-quality riparian areas. 

Consensus snpport: Ten committee members supported Recommendation J. 

Note: The committee asked the Oregon Department of Forestry to prepare a clarifying redraft, if 
it could be done without changing the meaning of the statement. However, the committee did 
not reach agreement on the proposed redraft. For more information on this process, see 
Recommendation Jin the full ERFAC report. 

1 As determined by the Department, skid trails include, but arc not limited to, any area where equipment constructs a trail by 
excavating, filling, and/or compacting. Ground used for a single pass by mechanical shears or feller-bunchers is not considered 
a skid trail unless ruts develop or the surface organic material is removed. 
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Recommendation K: Riparian Specialists 
The department should designate at least one riparian specialist for each district in eastern 
Oregon to inventory and prepare riparian prescriptions for operators and landowners. 

Consensus support: Ten committee members supported Recommendation K. 

Recommendation L: Training for Landowners, Operators, and the Public 
The department is encouraged to emphasize Forest Practices Act training and education 
opportunities for landowners, operators, and the public. 

Consensus support: Ten committee members supported Recommendation L. 

Recommendation M: Training for Forest Practices Foresters (FPFs) 
The department is encouraged to emphasize FPF training to ensure compliance and consistency 
with the Forest Practices Act. 

Consensus support: Ten committee members supported Recommendation M. 
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State of Oregon 

Department of Environmental Quality Memorandum 

To: Environmental Quality Commission Date: September 28, 2004 

From: Mikell O'Mealy, Assistant to the Commission and Director 

Subject: Materials for the October 21 joint meeting with the Board of Forestry 

Enclosed are your materials for the Thursday, October 21 joint meeting with the Board of 
Forestry (BOF), including a joint staff report from the Oregon Department of Forestry 
and the DEQ, profiles of BOF members, and a master itinerary for the October 21-22 
meeting. 

The EQC will hold a regular business meeting on Friday, October 22, and we will send 
staff reports for that meeting to you later this week. 

Andrea Bonard will contact you shortly to schedule a pre-meeting briefing for you and 
our administrators to go over key discussion items for the joint meeting with the BOF, 
and other topics of the October 22 meeting. Andrea will also provide assistance with your 
travel arrangements, including driving directions and any other support you may need. 

As you know, we'll be meeting in the beautiful City of Tillamook, and we have reserved rooms 
for Wednesday and Thursday night, October 21 and 22, at the Best Western Holiday Motel 
(located at 1722 North Makinster Road in Tillamook, phone: 503-842-7599, fax: 503-842-7930). 

If you have any questions about the meeting or these materials, please contact me at 503-
229-5301, or toll-free at 1-800-452-4011 ext. 5301 in the state of Oregon. Again, look 
for a second mailing from us with October 22 meeting materials later this week. Thanks. 



Board of Forestry I Environmental Quality Commission 
Joint Meeting 

Thursday, October 21, 2004 
ODF Tillamook District Office 
5005 East 3rd Street, Tillamook 

7:30 - 12:00 Tour to learn about stream protectiou issues on forestland 

12:00 - 12:30 Lunch in route to the meeting from the tour 

12:30-5:00 

12:30 

1:00 

1:15 

1:30 

1:50 

2:15 
2:30 

Joint public meeting, at the ODF Tillamook Headquarters Building, 4907 East 3'a Street, in 
Tillamook, Oregon 

IntroduCtions and purpose of the meeting; Steve Hobbs and Mark Reeve 
Key objectives and values of the Board and Commission 
Overview of recent history and decisions to date; Lanny Quackenbush and Koto Kishida 
Brief review of the sufficiency analysis, FPAC, ERFAC process through rule change process to 
date 
Issues of science; Bob Baumgartner and Gregg Cline 
Brief description of DEQ temperature standard, !MST report and other technical issues. 
Issues of law; Ian Whitlock and Larry Knudsen 
Brief description of BOF and EQC statutory responsibilities and requirements. 
Issues of policy; Paul Slyman and Marvin Brown 
Complementary policies and values; areas where policies and values may conflict. 
Break 
Discussion: What are the areas of interest or concern for Board and Commission members on 
decisions to date or recommendations awaiting action by the Board? 
• Are there decisions to date that warrant discussion given the issues of science, law and policy? 
• In what direction would Board or Commission members like to see the recommendations still 

under consideration go? 
• Generally, what are the areas of opportunity or concern for the application of water quality 

standards in forestlands? 
3:30 Public comment opportunity; open invitation to audience members to provide brief comments to 

Board and Commission members 
4:00 Discussion: What guidance do Commission and Board members have for future cooperation and 

collaboration between DEQ and ODF to ensure that water quality standards are achieved in forest 
lands and that water quality standards are adopted and applied appropriately on forestlands? 

5:00 Adjourn 

6:00 - 9:00 Meet and greet with local officials and interests to discuss local environmental and economic 
issues, Swiss Hall , 4605 Brookfield Rd, Tillamook. 
1. Welcome and presentation of county issues. Tillamook County Chair 
2. Welcome and presentation of City issues. Mayor of Tillamook 
3. General Welcome and discussion. All 



L~Jaster 

Environmental Quality Commission Meeting 
October 21-22, 2004 

October 21-22 Lodging: Best Western Holiday Motel, 1722 North Makinster Road, Tillamook, Oregon, 
Phone: 503-842-7599, Fax: 503-842-7930 

Wednesday, October 20 

Afternoon 
6:00 

Travel to Tillamook 
Dinner with DEQ regional staff to discuss local environmental issues, location TBD 

Thursday, October 21 Joint meeting with Board of Forestry 

7:30-12:00 
1200- 1230 
12:30-5:00 

Tour to review stream protection issues on forestland 
Lunch in route to the meeting from the tour 
Joint public meeting, ODF Tillamook Headquarters Building, 4907 East 3'd Street 
See attached agenda 

6:00 
7:00-9:00 

Dinner with EQC and BOF members, DEQ and ODF staff, location TBD 
Meeting with local officials to discuss local environmental and economic issues, ODF Tillamook 
Headquarters Building 

Friday, October 22 Regular EQC business meeting 

Location: Tillamook Connty Building, 201 Laurel, Tillamook, Oregon, Phone: 503-842-3403 

7:30 
9:00-

3:30 

Executive Session 
Regular EQC meeting 

9:00 - 9:05 A. Approval of Minutes 
9:05 - 9:25 B. Action Item: Mass Load Policy Interpretation- City of Salem Wastewater Treatment 

9:25-10:20 
10:20 -10:35 
10:35 - 11 :30 
11:30-11:45 
11 :45 - 12: 15 

12:15- 1:00 
1:00-1:15 
1:15 -1:45 
1:45-2:30 

2:30-2:45 
2:45-3:00 

3:00-3:45 

3:45-3:50 

Facility, Mike Kortenhof and Mark Hamlin 
C. Contested Case No. AQ/AB-NWR-03-099 regarding Vladimir Petrovich Ozemga 
Break 
D. Contested Case No. AQ/AB-NWR-03-134 regarding William M. McClannahan 
Public Forum 
E. Informational Item: Overview of Proposed Changes in Environmental Enforcement and 
Compliance Rules, Anne Price and Jane Hickman 
Lunch 
F. Director's Dialogue 
G. Informational Item: UMCDF Update, Dennis Murphey 
H. Informational Item: Portland Area Carbon Monoxide Plan and the Oxygenated Fuel 
Requirement, Annette Liebe, David Collier and Dave Nordberg 
Including a public comment opportunity 
Break 
I. Rule Adoption: Pollution Control Facilities Tax Credit Permanent Rules, Helen 
Lottridge and Maggie Vandehey 
J. Informational Item: Independent Spent Fuel Storage Installation Tax Credit 
Certification, Helen Lottridge and Maggie Vandehey 
Including a comment opportunity for PGE 
K. Commissioners' Reports 

Travel home 
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Oregon Department of Forestry 

Steve Hobbs 
Stephan Hobbs is Associate Dean for Research in 
OSU's college of Forestry. He's served as director of 
the Coastal Oregon Productivity Enhancement 
(COPE) Program. COPE is a multi-disciplinary 
research effort aimed at obtaining a better 
understanding of forest and stream resources in the 
Oregon Coast Range and how they can be managed 
more effectively. Hobbs says he has a "strong 

commitment to the sustainable use of Oregon's forest resources. 
Serving on the state Board of Forestry will provide me with an 
opportunity to make a significant contribution to the policies that 
support how forest resources are managed." Hobbs holds a BS in 
Forestry and a Ph.D. in Forestry Science. 

Contact Information: 

College of Forestry 
109 D Richardson Hall 
Corvallis, OR 97331 
phone: 541-737-2222 
FAX: 541-737-3008 

Content-related questions? 
Jl!e~Usek I 2600 State St. I Salem, OR 
97310 
Phone: (503) 945-74141.Fax: (503) 945-
7490 

Designed hy Jeremiah Tenneson 
Maintained by Alicia Andrews. 

Questions? Contact the 
W.ebm.nster. 
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Marvin Brown 
Marvin Brown became Oregon State Forester in June 
2003. The former Missouri State Forester brought 
diverse experience in forest policymaking at the state, 
national and international levels to the job. He has 
worked extensively as a professional forester in both 
the private and public sectors. 

As head of the Oregon Department of Forestry, 
Brown administers the agency under policies set by the Oregon 
Board of Forestry. The department provides wildfire protection to 
16 million acres of private and public forestland, implements the 
Oregon Forest Practices Act, and manages 800,000 acres of state
owned forests. In addition, the department provides technical 
assistance to the state's many family forestland owners. 

"Oregon has a truly special forest resource that is highly valued by 
its citizens," Brown said. "Our job in the department is to work 
closely with those interests to see that our forests are in a 
sustainable condition now, and for future generations to come." 

Brown held several management positions within the Missouri 
Department of Conservation over the course of some 22 years and 
served the last seven years of his tenure as Missouri's State 
Forester. 

As director of forest policy for Willamette Industries (now merged 
with Weyerhaeuser) from 1999-2002, he was responsible for 
certification of environmental standards on the company's 1.7 
million acres of forest holdings. He also developed Willamette's 
corporate-wide forest policy. As the CEO's representative, he 
helped develop and refine the Sustainable Forestry Initiative, an 
internationally recognized certification standard for sustainable 
forest management that is currently in use by major forest 
products companies throughout the U.S. and Canada. 

Brown was director of private forestland management for the 
American Forest and Paper Association prior to becoming Oregon 
State Forester. In that position he directed private lands-related 
policy, regulatory and legislative activities for the trade association, 

http://www.oregonforestry.org/board_info/bios/mbrown.htm 9/28/2004 
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which represents the forest-products industry in the U.S. and 
abroad. 

During his career, Brown has served as technical advisor to the 
U.S. State Department, and as a non-governmental representative, 
on numerous international delegations to United Nations forest 
policy negotiations. As a panel member of the intergovernmental 
Montreal Process, he assisted in developing a set of criteria and 
indicators of sustainable forestry that are recognized worldwide. 

Throughout his career, Marvin Brown has served in key forest 
policymaking roles with several professional associations including 
the National Association of State Foresters (elected president in 
1998) and the Society of American Foresters. 

He holds both master's and bachelor's degrees in forestry. Brown 
and his wife, Pamela, reside in Salem. 

Contact Information: 

Secretary/State Forester 
Oregon Dept. of Forestry 
2600 State Street 
Salem, OR 97310 
503-945-7211 
FAX: 503-945-7212 

Content-related questions'? 
J<ieJ\'ll~ek I 2600 State St. I Salem, OR 
97310 
Phone: (503) 945-74141 ]fax: (503) 945-
7490 

Designed by Jeremiah Tenneson 
Maintained by Alicia Andrews. 

Questions'? Contact the 
Webm<1!lter. 
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Oregon Department of Forestry 

Jennifer Phillippi 
Jennifer Phillippi is Business Manager of Rough and 
Ready Lumber Co. She is also President of Perpetua 
Forests Company, and is a third-generation family 
sawmill and forest landowner. Phillipi served as a 
core stakeholder in the development of the Board of 
Forestry's strategic plan, the 2003 Forestry Program 
or Oregon , a public process about which she says she 

was "heartened to see a thoughtful and balanced 
attitude towards an issue that in other settings often becomes 
politically diverse with ineffective results," Phillipi views the 
current Oregon Forest Practices Rules as both "productive and 
flexible, allowing landowners to respond to the conditions of 
different forest types while accommodating diverse individual 
objectives. Having grown up in a rural, forested area, she has a 
particularly close connection to the woods. 

Contact Information: 

Rough and Ready Lumber Co. 
PO Box519 
Cave Junction, OR 97523 
541-592-3116 x 113 

Term Expires 1/31/08 
Content-related questions? 
.foe_l\'Jillek I 2600 State St. I Salem, OR 
97310 
Phone: (503) 945-74141 Fax: (503) 945-
7490 

Designed by Jeremiah Tenneson 
.Maintained by Alicia Andrews. 

Questions? Contact the 
· 1¥eb1na.~tcr.. 
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Oregon Department of Forestry 

Diane Snyder 

Diane Snyder is executive director of Wallowa 
Resources, a non-profit corporation established in 
1996 with a stated mission to "promote community, 
forest and watershed health while creating family
wage jobs and business opportunities." Snyder has 
served as chair of the Wallowa County Economic 
Development Council and as Director of the Wallowa 
County Planning Department. 

Contact Information: 

Wallowa Resources 
P.O. Hox274 
Enterprise, Or 97828 
541-426-8053 
FAX: 541-426-9053 
Term Expires: 4/17/06 

Content-related questions'? 
,lQel\:'l:ii;ek I 2600 State St. I Salem, OR 
97310 
Phone: (503) 945-74141 ]<'ax: (503) .945-
7490 

Designed by Jeremiah Tenneson 
Maintained by Alicia Andrews. 

Questions'? Contact the 
Wel!masti;1:. 
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Oregon Department of Forestry 

Barbara Craig 
Barbara Craig is a natural resources attorney with 
the law firm of Stoel Rivers LLP, as well as a 
professional forester. Craig's practice involves 
Endangered Species Act issues, including the 

·. Shortnose and Lose River suckers, the Oregon 
silverspot butterfly and the Northern spotted owl. She 
has served on the Oregon Department of Fish and 
Wildlife Advisory Committee for revisions to the 

Oregon Endangered Species Act, and on the Oregon State 
University Forest Research Laboratory Advisory Committee. "I 
care deeply about Oregon's forests and natural resources," Craig 
says, "Oregon must continue to take strong leadership in the 
management of our private, state, and federal forestlands." 

Contact Information: 

Stoel Rives LLP 
900 SW 5th A venue, Suite 2600 
Portland, OR 97204 
503-294-9166 
Term Expires 1/31/08 

Content-related questions? 
.. foe.Misek 12600 State St. I Salem, OR 
97310 
Phone: (503) 945-74141 Fax: (503) 945-
7490 

Designed by Jeremiah Tenneson 
Maintained by Alicia Andrews. 
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Oregon Department of Forestry 

William Hutchison 
William Hutchison is an attorney with the law firm of 
Tooze, Duden, Creamer, Frank, and Hutchison in 
Portland. He has been engaged in forest management 
issues throughout his career. His professional 
affiliations include Oregon State Bar, Multnomah 
County Bar Association, and American Bar 
Association. His practice emphasis has been on 
cooperateive, corporate, real property, and 

environmental law. 

Contact Information: 

Tooze, Duden, Creamer, Frank & Hutchison 
333 SW Taylor 
Portland, OR 97204 
503-219-8133 
FAX: 503-223-5550 
Term Expires 6/30/06 

Content-related questions'? 
J9~Misek I 2600 State St. I Salem, OR 
97310 
Phone: (503) 945-7414 I .Fax: (503) 945-
7490 

Designed by Jeremiah Tenneson 
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Oregon Department of Forestry 

Chris Heffernan 
Chris Heffernan is a rancher and farmer from North 
Powder and owns and actively manages 1,332 acres of 
grazing and forest lands. He owns the North Slope 
Hay Company, Inc., and manages H & H Ranches, an 
alfalfa farm and livestock grazing operation. 
Heffernan and his family's ranch earned the national 
honor of the 2002 Rural Sportsman Big Game 
Management Farm of the Year as well as the Wildlife 

Stewardship Farm of the Year award. Heffernan has served as the 
Eastern Oregon representative on the Committee for Family 
Forestlands. He is a committee member of the Rocky Mountain Elk 
Foundation and committee chairman of the Northeast Oregon 
Regional Fire Protection Board. Heffernan holds a baccalaureate in 
Agriculture Education from California State University. 

Contact Information: 

North Slope Hay Co. 
63600 Viewpoint Lane 
North Powder, OR 97867 
541-786-2257 
FAX: 503-898-2203 
Term Expires 4/3/05 

Content-related questions'? 
Jm~Mis!)k I 2600 State St. I Salem, OR 
97310 
Phone: (503) 945-74141 Fax: (503) 945· 
7490 

Designed by Jeremiah Tenneson 
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Oregon Department of I<orestry 

Larry Giustina 
Larry Giustina has been managing general partner of 
Giustina Land and Timber Company since 1990. His 
family has been in the wood products business for 
three generations. His father helped institute the 
Oregon Forest Practices when he served on the Board 
of Forestry in the early 1970s. Giustina holds a B.S. in 
Business from Oregon State University. 

Contact Information: 

Giustina Land & Timber Co. 
P.O Box 989 
Eugene, OR 97440 
541-345-2301 
FAX: 503-345-2305 
Term Expires 4/17/06 

Content-related questions'? 
,[lie Mis~k 12600 State St. I Salem, OR 
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Phone: (503) 945-74141 Fax: (503) 945-
7490 

Designed by Jeremiah Tenneson 
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Oregon Environmental Quality Commission Meeting 
October 21-22, 2004 
Held in Tillamook, Oregon 

On Wednesday, October 20, the Environmental Quality Commission (EQC, Commission) will meet 
join Department of Environmental Quality (DEQ) staff for dinner to discuss local environmental 
issues and agency work. The dinner will begin at 6:00 p.m. at The Fem, located at the 1000 North 
Main Street (Highway 101) in Tillamook. 

Thursday, October 21, 2004 

Beginning at 7:30 a.m. on Thursday morning, the Commission will join the Oregon Board of 
Forestry (BOF, Board) for a tour to observe stream protections on private forest land. After the tour, 
the Commission and Board will hold a joint public meeting beginning at 12:30 p.m. at the Oregon 
Department of Forestry ( ODF) Tillamook District Office, located at 5005 East 3rd Street in 
Tillamook. Below is the agenda for the joint meeting. 

Environmental Quality Commission and Board of Forestry Joint Meeting 
12:30 p.m. - 5:00 p.m. 

ODF Tillamook District Office 
5005 East 3rd Street, Tillamook 

12:30 Introductions and purpose of the meeting; Steve Hobbs and Mark Reeve 
Key objectives and values of the Board and Commission. 

1 :00 Overview of recent history and decisions to date; Lanny Quackenbush and Koto Kishida 
Brief review of the Sufficiency Analysis, Forest Practices Advisory Committee, and Eastside 
Riparian Functions Advisory Committee processes through the current rulemaking process. 

1:15 Issues of science; Bob Baumgartner and Gregg Cline 
Brief description of the DEQ temperature standard, the Independent Multidisciplinary 
Science Team report, and other technical issues. 

1 :30 Issues of law; Ian Whitlock and Larry Knudsen 
Brief description of BO F and EQC statutory responsibilities and requirements. 

1 :50 Issues of policy; Paul Slyman and Marvin Brown 
Complementary policies and values; areas where policies and values may conflict. 

2:15 Break 

2:30 Discussion: VVhat are the areas of interest or concern for Board and Commission members 
on decisions to date or recommendations awaiting action by the Board? 
• Are there decisions to date that warrant discussion given the issues of science, law and 

policy? 
• In what direction would Board or Commission members like to see the 

recommendations still under consideration go? 
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• Generally, what are the areas of opportunity or concern for the application of water 
quality standards in forestlands? 

3:30 Public comment opportunity; open invitation to audience members to provide brief 
comments to Board and Commission members. 

4:00 Discussion: What guidance do Commission and Board members have for future 
cooperation and collaboration between DEQ and ODF to ensure that water quality 
standards are achieved in forest lands and that water quality standards are adopted and 
applied appropriately on forestlands? 

5:00 Adjourn 

On Thursday evening, the EQC and BOF will hold and informal gathering with local and tribal 
officials to discuss environmental and economic issues. The gathering will be from 7:30 p.m. until 
9:00 p.m. in the Swiss Hall, located at 4605 Brookfield Road in Tillamook. 

Friday, October 22, 2004 

The EQC will hold a regular business meeting on Friday at the Tillamook County Building, located at 
201 Laurel Avenue in Tillamook. Prior to the regular meeting, beginning at 7:30 a.m., the 
Commission will hold an executive session to consult with counsel concerning legal rights and duties 
regarding current and potential litigation against the DEQ. Executive session is held pursuant to ORS 
192.660(l)(h). Only representatives of the media may attend, and media representatives may not 
report on any deliberations during the session. 

Regular Environmental Quality Commission Meeting 
9:00 a.m. - 4:00 p.m. 

A. Approval of Minutes 

Tillamook County Courthouse 
201 Laurel A venue, Tillamook 

The Commission will review, amend if necessary, and approve draft minutes of the 
September 9, 2004 EQC meeting. 

B. Action Item: Mass Load Policy Interpretation - City of Salem Wastewater Treatment 
Facility 
Mike Kortenhof, DEQ Western Region Water Quality Manager, will recommend that the 
EQC approve a rule interpretation involving renewal of the National Pollutant Discharge 
Elimination System Permit for the City of Salem's wastewater treatment facility. The 
proposed permit will provide for treatment of longstanding sewage overflows, and will 
increase pollution limits because treatment cannot remove the pollution load from the 
overflows. The Department will recommend that the overflows be considered existing loads 
because they are not new and are allowed under the existing permit. 

C. Contested Case No. AQ/AB-NWR-03-099 regarding Vladimir Petrovich Ozeruga 
The Commission will consider a contested case in which Vladimir Petrovich Ozeruga 
appealed a proposed order and $7,132 civil penalty for failing to require a DEQ-licensed 
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asbestos abatement contractor to conduct an asbestos abatement project on a facility he 
owned in Northeast Portland. 

D. Contested Case No. AQ! AB-NWR-03-134 regarding William M. McClannahan 
The Commission will consider a contested case in which William M. McClannahan 
appealed a proposed order and $10,000 civil penalty for failing to require a DEQ-licensed 
asbestos abatement contractor to conduct an asbestos abatement project on a facility he 
owned in Hermiston. 

E. Informational Item: Overview of Proposed Changes in Environmental Enforcement and 
Compliance Rules 
Anne Price, DEQ Office of Compliance and Enforcement Administrator, will update the 
Commission on proposed changes to DEQ's rules governing the enforcement of Oregon's 
environmental regulations and statutes, including civil penalty assessments and orders. Ms. 
Price will briefly describe the history of the rulemaking, key issues, and next steps, leaving 
time for questions and comments from Commissioners. 

F. Director's Dialogue 
Stephanie Hallock, DEQ Director, will discuss current events and issues involving the 
Department and the state with Commissioners. 

G. Informational Item: Status of Chemical Agent Destruction Activities at the Umatilla 
Chemical Agent Disposal Facility 
Dennis Murphey, DEQ Chemical Demilitarization Program Administrator, will give an 
update on the status of recent activities at the Umatilla Chemical Agent Disposal Facility 
(UMCDF). In August, the Commission gave approval to start chemical weapon destruction 
at the facility, and DEQ' s Chemical Demilitarization Program continues close oversight of 
work at the facility. 

H. Informational Item: Portland Area Carbon Monoxide Plan and the Oxygenated Fuel 
Requirement 
Annette Liebe, Acting DEQ Air Quality Division Administrator, will brief the Commission 
on issues related to the proposed Portland Area Carbon Monoxide (CO) Maintenance Plan. 
The DEQ plans to bring the plan to the Commission for consideration at the December 9-10 
EQC meeting. A controversial element of the plan is whether or not to continue the existing 
oxygenated fuel requirement. The Commission plans to take public comments on the 
proposed plan at the October 22 meeting. 

I. *Rule Adoption: Addressing Inconsistencies between the Pollution Control Facilities Tax 
Credit Law and Rules 
Helen Lottridge, DEQ Management Services Division Administrator, and Maggie 
Vandehey, DEQ Pollution Control Facilities Tax Credit Coordinator, will propose 
permanent rule changes to address inconsistencies between the pollution control facilities 
tax credit statutes and rules relating to filing deadlines. The tax credit statutes changed in 
2001 to shorten the application filing time from two years to one year after construction of a 
facility is substantially completed. DEQ rules stated that an application must be filed within 
two years of completion. In May 2004, the Commission adopted a temporary rule to address 
the inconsistency, and will consider a permanent rule at this meeting. 
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J. Informational Item: Independent Spent Fuel Storage Installation Tax Credit Certification 
Helen Lottridge, DEQ Management Services Division Administrator, and Maggie 
Vandehey, DEQ Pollution Control Facilities Tax Credit Coordinator, will seek direction 
from the Commission on the breadth and depth of discussion desired at the December 9, 
2004 EQC meeting with regard to the Independent Spent Fuel Storage Installation (ISFSI) 
tax credit. The Commission granted preliminary certification to the ISFSI as a pollution 
control facility in September 2000, and will consider final certification of the facility at its 
December meeting. 

K. Commissioners' Reports 

Adjourn 

The next Environmental Quality Commission meeting will be held December 9-10 in Portland 
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Agenda Notes 

*Rule Adoptions: Hearings have been held on Rule Adoption items and public comment periods 
have closed. In accordance with ORS 183.335(14), no comments may be presented by any party to 
either the Commission or Department on these items at any time during this meeting. 

Staff Reports: Staff reports for each item on this agenda can be viewed and printed from DEQ's web 
site at http://www.deg.state.or.us/about/egc/egc.htm. To request a particular staff report be sent to you 
in the mail, contact Andrea Bonard in the Director's Office of the Department of Environmental 
Quality, 811 SW Sixth Avenue, Portland, Oregon 97204; telephone 503-229-5990, toll-free 1-800-
452-4011 extension 5990, or 503-229-6993 (TTY). Please specify the agenda item letter when 
requesting reports. If special physical, language or other accommodations are needed for this meeting, 
please advise Andrea Bonard as soon as possible, but at least 48 hours in advance of the meeting. 

Public Forum: The Commission will break the meeting at approximately 11 :30 a.m. on Friday, 
October 22 to provide members of the public an opportunity to speak to the Commission on 
environmental issues not part of the agenda for this meeting. Individuals wishing to speak to the 
Commission must sign a request form at the meeting and limit presentations to five minutes. The 
Commission may discontinue public forum after a reasonable time if a large number of speakers wish 
to appear. In accordance with ORS 183.335(13), no comments may be presented on Rule Adoption 
items for which public comment periods have closed. 

Note: Because of the uncertain length of time needed for each agenda item, the Commission may hear 
any item at any time during the meeting. If a specific time is indicated for an agenda item, an effort 
will be made to consider that item as close to that time as possible. However, scheduled times may be 
modified if participants agree. Those wishing to hear discussion of an item should arrive at the 
beginning of the meeting to avoid missing the item. 
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Environmental Quality Commission Members 

The Environmental Quality Commission is a five-member, all volunteer, citizen panel appointed by 
the governor for four-year terms to serve as DEQ' s policy and rule-making board. Members are 
eligible for reappointment but may not serve more than two consecutive terms. 

Mark Reeve, Chair 
Mark Reeve is an attorney with Reeve Kearns in Portland. He received his A.B. at Harvard 
University and his J.D. at the University of Washington. Commissioner Reeve was appointed to the 
EQC in 1997 and reappointed for a second term in 2001. He became Chair of the EQC in 2003. 
Commissioner Reeve also serves as a member of the Oregon Watershed Enhancement Board. 

Lynn Hampton, Vice Chair 
Lynn Hampton serves as Tribal Prosecutor for the Confederated Tribes of the Umatilla Indian 
Reservation and previously was Deputy District Attorney for Umatilla County. She received her 
B.A. at University of Oregon and her J.D. at University of Oregon School of Law. Commissioner 
Hampton was appointed to the EQC in July 2003 and lives in Pendleton. 

Deirdre Malarkey, Commissioner 
Deirdre Malarkey graduated from Reed College and received her M.A. and Ph.D. from the 
University of Oregon. She has served previously on two state natural resource boards and on the 
Water Resources Commission and retired as a land use planner. Commissioner Malarkey was 
appointed to the EQC in 1999 and reappointed in 2003. Commissioner Malarkey lives in Eugene. 

Ken Williamson, Commissioner 
Ken Williamson is head of the Department of Civil, Construction and Environmental Engineering at 
Oregon State University and serves as Co-Director of the Center for Water and Environmental 
Sustainability. He received his B.S. and M.S. at Oregon State University and his Ph.D. at Stanford 
University. Commissioner Williamson was appointed to the EQC in February 2004 and he lives in 
Corvallis. 

The f"Jfth Commission seat is currently vacant. 

Stephanie Hallock, Director 
Department of Environmental Quality 

811 SW Sixth Avenue, Portland, OR 97204-1390 
Telephone: (503) 229-5696 Toll Free in Oregon: (800) 452-4011 

TTY: (503) 229-6993 Fax: (503) 229-6124 
E-mail: deg.info@deg.state.or.us 

Mikell O'Mealy, Assistant to the Commission 
Telephone: (503) 229-5301 
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Approved_ 
Approved with Corrections_ 

Minutes are not final until approved by the Commission. 

Oregon Environmental Quality Commission 
Minutes of the Three Hundredth and Twenty First Meeting 

September 9, 2004 
Regular Meeting' 

On Wednesday, September 8, the Environmental Quality Commission (EQC, Commission) met with 
Department of Environmental Quality (DEQ, Department) staff for dinner at 5:30 p.m. at the Cedar Grill, 
located at 201 Central Avenue in Coos Bay, to hear an update on the agency's work. At 7:00 p.m., the 
EQC met with local officials to discuss environmental and economic issues on Oregon's south coast. The 
meeting was held in the Myrtlewood Room of the Coos Bay Public Library, located at 525 Anderson 
Street in Coos Bay, Oregon. 

Beginning at 8:30 a.m. on Thursday morning, September 9, the Commission toured local environmental 
projects for an on-site inspection of PEQ's activities. After the tour, the Commission met in an executive 
session beginning at 11 :30 a.m., to consult with counsel concerning legal rights and duties regarding 
current and potential litigation against the DEQ2, and to review and evaluate the employment-related 
performance of the Director pursuant to standards, criteria and policy directives previously adopted by the 
Commission3

• The executive session was held in the Cedar Room of the Coos Bay Public Library, 

The following EQC members were present for the regular meeting, held in the Myrtlewood Room of the 
Coos Bay Public Library. 

Mark Reeve, Chair 
Lynn Hampton, Vice Chair 
Deirdre Malarkey, Member 
Ken Williamson, Member 

Chair Reeve called the meeting to order at approximately 1 :1 O p.m., and introduced Commission 
members, DEQ Director Stephanie Hallock, Assistant Attorney General Larry Knudsen, and Commission 
Assistant Mikell O'Mealy. Agenda items were taken in the following order. 

D. Informational Item: Status of Chemical Agent Destruction Activities at the Umatilla 
Chemical Agent Disposal Facility 
Dennis Murphey, DEQ Chemical Demilitarization Program Administrator, gave the Commission 
an update on the status of recent activities at the Umatilla Chemical Agent Disposal Facility 
(UMCDF), including the start of chemical agent operations, recent events at the facility, and 
activities of other demilitarization facilities nationwide. Commissioners discussed work at the 
UMCDF with Mr. Murphey, and thanked him for his presentation. 

A. Approval of Minutes 
The Commission reviewed draft minutes of the July 15-16, 2004 EQC meeting and the August 13, 
2004 EQC meeting. Commissioner Malarkey moved that the Commission approve draft minutes 
of the July 15-16, 2004 meeting. Commissioner Hampton seconded the motion and it passed with 

1 The staff reports for this meeting can be viewed and printed from DEQ's Web site at 
http://www.deq.state.or.us/about/eqc/eqc.htm. To request a copy to be sent by mail, contact DEQ, Office 
of the Director, 811 SW Sixth Avenue, Portland, Oregon 97204; phone: (503) 229-5990. 
2 pursuant to ORS 192.660(1 )(h) 
3 pursuant to ORS 192.660(1 )(i) 
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four "yes" votes. Commissioner Hampton moved that the Commission approve draft minutes of 
the August 13, 2004 meeting. Commissioner Malarkey seconded the motion and it passed with 
four "yes" votes. 

B. Contested Case Number LQ/HW-NWR-02-123 regarding Dura Industries, Inc. 
The Commission considered a contested case between the DEQ and Dura Industries, Inc., in 
which the company appealed a proposed order and $9,400 civil penalty for hazardous waste 
management violations. Dura Industries, Inc. is a metal finishing business in Portland whose 
processes include cleaning aluminum and steel parts with corrosives, painting metal parts, and 
conducting chromic conversions. Larry Knudsen, Assistant Attorney General, summarized the 
findings of fact made by the Administrative Law Judge and asked Commissioners to declare any 
ex parte contacts or conflicts of interest regarding the case. All Commissioners declared that they 
had no ex parte contacts or conflicts of interest. John Burns and Jerry Hauser presented 
arguments on behalf of Dura Industries, Inc., and Jeff Bachman, DEQ Environmental Law 
Specialist, presented arguments on behalf of the Department. 

Commissioners raised a number of questions about some of the evidence in the case and the 
findings of fact made by the Administrative Law Judge. Commissioners discussed their questions 
with Mr. Burns, Mr. Hauser, Mr. Bachman and Director Hallock. After consideration, 
Commissioner Hampton moved that the Commission remand the case to the Administrative Law 
Judge for further consideration of the evidence supporting the findings of fact. Commissioner 
Williamson seconded the motion and it passed with four "yes" votes. 

C. Action Item: Consideration of a Pollution Control Facilities Tax Credit Requests 
Helen Lottridge, DEQ Management Division Services Administrator, and Maggie Vandehey, DEQ 
Tax Credit Program Coordinator, presented recommendations on Pollution Control Facility Tax 
Credit applications for facilities that control air and water pollution, recycle solid and hazardous 
waste, and reclaim plastic products. In 1967, the Oregon Legislature established the tax credit 
program to help businesses meet environmental requirements. The program was later expanded 
to encourage investment in technologies and processes that prevent, control or reduce significant 
amounts of pollution. In 1999, facilities that control nonpoint sources of pollution (such as wood 
chippers) were made eligible for the program. 

Ms. Vandehey recommended that the Commission certify forty pollution control facility tax credit 
applications as presented in the Department's staff report. In addition, Ms. Vandehey stated that 
applications #6555 and #6556, which the Department had recommended be denied in the staff 
report, were pulled from the agenda at the company's request to allow time for submitting 
additional information. After considering the Department's recommendation, Commissioner 
Hampton moved that the Commission approve final certification on the forty applications as 
proposed. Commissioner Malarkey seconded the motion and it passed with four "yes" votes. 

E. Rule Adoption: Truck Engine Tax Credit 
Annette Liebe, Acting DEQ Air Quality Division Administrator, and Kevin Downing, DEQ Air 
Quality Specialist, proposed rules to establish DEQ policies and procedures for issuing tax credits 
to Oregon taxpayers who purchase qualifying diesel truck engines. Ms. Liebe explained that as 
part of a state funding package for constructing new highways and bridges in Oregon, the 2003 
Legislature passed a bill to create a tax credit for purchasing "cleaner" diesel truck engines 
(model years 2003-2007} that have been certified by the federal Environmental Protection 
Agency as emitting low nitrogen oxides. The bill made DEQ responsible for administering the tax 
credit, similar to the Pollution Control Facilities Tax Credits that DEQ has administered since 
1967. 

Commissioners discussed the proposed rules with Ms. Liebe and Mr. Downing, and made two 
clarifying changes: 
• The first change was made to the proposed Oregon Administrative Rule (OAR) 340-016-0230 

(3), which stated, "The taxpayer may submit more than one application in a calendar year but 
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may not claim a truck engine more than once." The second portion of the sentence, "but may 
not claim a truck engine more than once" was deleted. 

• The second change added subsection {10) to OAR 340-016-0230, stating "DEQ will not 
accept an application for a truck engine that has previously received a tax credit." 

After discussion, Commission Malarkey moved that the Commission adopt the proposed rules as 
amended. Commissioner Hampton seconded the motion and it passed with four "yes" votes. 

Public Forum 
At approximately 4:10 p.m., Chair Reeve asked whether any members of the audience wished to provide 
public comment to the Commission. No one expressed a desire to comment. 

F. Director's Report 
Stephanie Hallock, DEQ Director, discussed current events and issues involving the Department and the 
state with Commissioners, including progress of the Governor's Global Warming Advisory Group. 

G. Commissioners' Reports 
Related to global warming, Commissioner Williamson suggested that the Department explore possibilities 
for recycling used concrete. He stated that recycling concrete would help conserve our concrete and 
aggregate resources, conserve the fuel that is used to generate new concrete, and reduce the concrete 
waste that is taken to landfills. Director Hallock thanked him for his suggestion and said she would 
discuss it with DEQ's Land Quality Administrator. 

Commissioner Malarkey mentioned the status of the Southern Willamette Valley Groundwater 
Management Area, and commended DEQ employees Nina DeConcini and Jennifer Boudin for leading a 
recent successful event that encouraged use of alternative lawn care practices. 

Chair Reeve described his recent experience touring the Hinkle Creek Watershed Demonstration project, 
which is funded in part by the Oregon Watershed Enhancement Board, and mentioned that part of the 
project will investigate the effects of forest practices on water quality. 

Chair Reeve adjourned the meeting at approximately 4:45 p.m. 
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Agenda Item B, Action Item: Mass Load Rule Interpretation - City of Salem 
Wastewater Treatment Facility 
October 22, 2004 EQC Meeting 

Department 
Recommendation 

The Department recommends that the Environmental Quality Commission 
(EQC, Commission) approve this rule interpretation involving the renewal of 
the National Pollutant Discharge Elimination System (NPDES) Permit for 
the City of Salem's wastewater treatment facility. The proposed permit (see 
Attachment A) provides for treatment of longstanding sewage overflows and 
increases the mass load limits in the permit because treatment cannot remove 
the entire mass load from the overflows. The Department recommends that 
the overflows be considered existing loads because they are not new and are 
allowed under the existing permit. As such, the new mass load limits would 
not be an increase in the allowed load, which is restricted under the EQC 
1977 Antidegradation/Growth Policy (see Attachment B). 

Background The City of Salem Willow Lake Water Pollution Control Facility 
(WLWPCF) serves a population of over 207,000 and discharges to the 
Willamette River at River Mile 78.4. The WLWPCF can only treat about 
105 million gallons of wastewater per day (MGD) as an instantaneous peak 
flow, and several large raw sewage overflows occur each winter from the 
collection system. The City was issued a Mutual Agreement and Order 
(MAO) on January 21, 1998. The MAO requires the City to provide system 
improvements necessary to comply with rules regarding overflows. As 
mandated by rule, the MAO requires that the City comply by December 31, 
2009. The City of Salem's NPDES permit expired on May 31, 1998, and the 
Department has proposed renewal of the permit to allow the City to construct 
the new treatment facilities in time to meet the MAO schedule. 

The current facility was built in 1975 and operates under a DEQ issued 
NPDES permit that covers treatment and discharge of domestic and 
industrial wastewater. The treatment facility has mass load limits for two 
parameters, carbonaceous biochemical oxygen demand (CBOD5 ) and total 
suspended solids (TSS). 



Agenda Item B: Mass Load Rule Interpretation - City of Salem Wastewater Treatment Facility 
October 22, 2004 EQC Meeting 
Page 2 of 5 

The existing NPDES permit limits during the winter are: 

•_tvfo)lt)il y ..•.. ·. 
•·····.•···············•

3
······· ·.••·p.verage··•••·•············ 

Parameter dl:>Jda 
CBODs 13,000 
TSS 16,000 

19,000 
23,000 

D;l.ily. 
. M;iXfrrrum 
lbs 
26,000 
31,000 

In the winter the sewers overflow before they get to the treatment plant. For 
the worst case month, the sewage overflows are estimated to average 71 
MGD, carrying 55,000 lbs/day CBOD5 and 57,000 lbs/day TSS. For the 
worst case day, the sewage overflows are estimated to be 131 MGD, carrying 
101,000 lbs/day CBOD5 and 106,000 lbs/day TSS. These overflows are 
allowed under the existing permit because they were considered unavoidable, 
but the CBOD5 and TSS loads are not regularly measured and do not tally 
against the load limits in the permit. 

The City of Salem has proposed construction of a new and innovative Peak 
Excess Flow Treatment Facility (PEFTF), as well as upgrades at the 
WLWPCF. The PEFTF will be located about four miles upstream from the 
WLWPCF to avoid expensive work to increase sewer system capacity. The 
upgraded and new treatment facilities will essentially eliminate the raw 
sewage overflows by providing treatment and discharge for flows up to a 
maximum month average of 205 MGD. 

The City of Salem has requested new three tiered mass load limits starting 
when the "winter monthly average flow" treated by the combined PEFTF and 
WLWPCF exceeds 90 MGD (winter is defined as November through May). 
The Department supports the City's request, as described below. The 
Department is proposing that new CBODs and TSS mass load limits be 
applied to the combined discharges from the WLWPCF and the PEFTF. The 
proposed limits are: 

(1) When monthly average flows are greater than or equal to 90 MGD and 
less than 110 MGD 

Monthly· 
A,vt\rage· 

Parameter lb/da 

CB ODs 19,000 
TSS 23,000 

Paily .......• 
Maxirllllm 
lbs 
38,000 
45,000 
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Key Issues 

(2) When monthly average flows are greater than or equal to 110 MGD and 
less than 140 MGD 

CBODs 23,000 46,000 
TSS 28,000 55,000 

avera e flows are reater than ore ual to 140 MGD 

. Monthly \Vel'.I<l:i :I'.l;iily < 
A#iMe }\.vera.ge •· J\fqJ[ihiulll. 

Piritilietet lb/da ·· .•.... · ·., lb/da Lbs 
CBODs 29,000 44,000 58,000 
TSS 35,000 53,000 70,000 

Taking into account the existing overflows, the proposed limits represent a 
net load reduction from current loading because the overflows will be 
captured and treated. The current maximum WLWPCF monthly load plus 
the worst case monthly overflows load is estimated to average approximately 
68,000 lb/day CBOD5, whereas under the proposed permit the new treatment 
capacity will lower the load to a monthly average of 29,000 lb/day CBODs. 
When the facility upgrades are complete there will be a significant 
improvement in water quality during winter storm events. 

New or Increased Discharged Loads 
The purpose of the Antidegradation Policy, OAR 340-041-0004, is to guide 
decisions "such that unnecessary degradation from new or increased point or 
nonpoint sources of pollution is prevented" (see Attachment B, page 1 (1)). 
Specifically, the Growth Policy, OAR 340-041-0004 (2), requires "that 
growth and development be accomplished by increased efficiency and 
effectiveness of waste treatment control such that measurable future 
discharged waste loads from existing sources do not exceed presently 
allowed discharged loads" (see Attachment B, page 1 (2)). 

The permit raises a legal question. How should OAR 340-041-0004(2) be 
interpreted in situations where the existing municipal permit acknowledges 
routine overflows but does not quantify the mass load from these discharges? 
The proposed permit reduces the overall loading to the receiving water but 
includes nominally larger load limits in the permit because overflows will be 
treated. For the purposes of applying the Growth Policy, the Department 
views the existing load to include the overflows, rather than limit it to the mass 
loads quantified in the existing permit. The Department does consider this to 
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EQC Authority 

Summary of 
Public 
Comments 

be a precedent setting action. Previous mass load increase approvals have 
involved growth and would still have been necessary under this rule 
interpretation. Likewise, this interpretation would apply to any other 
community that may be found to have an existing load not related to growth. 

Under Oregon law, the courts will give considerable weight to the 
Commission's interpretation of its own rule. Similar deference is typically 
not provided to an interpretation made by the Director or 
Department. Therefore, the Department is recommending that 
the Commission make the determination. 

The proposed limits, antidegradation review, and individual draft findings 
are detailed in the Draft NPDES Permit (Attachment A) and the Draft 
NPDES Permit Evaluation Report (Attachment C). 

Recommendation 
The Department recommends that the Commission approve the 
determination that the overflows should be counted as existing load when 
applying the Growth Policy. 

The EQC has the authority to take this action under the Antidegradation 
Policy, OAR 340-041-0004, and Oregon Revised Statutes 468B.010 to .048, 
which provide the statutory authority for the Antidegradation Policy. 

The proposed permit was placed on public notice on August 10, 2004 (see 
Attachment D). A public hearing was held on September 9, 2004 and the 
public comment period ended on September 20, 2004. Only DEQ and City 
of Salem staff attended the public hearing and no comments were presented. 

Written comments were received from the U.S. Environmental Protection 
Agency (EPA) and from the Northwest Environmental Defense Center 
(NEDC); see Attachments E and F. The public comments received only 
have bearing on the requested EQC action as it relates to the Antidegradation 
Policy interpretation described above. The recommended EQC action is 
intended to clarify the distinction between existing load and mass load 
increases. 

DEQ is working separately with EPA to address the other issues raised 
during public comment process and believes that the proposed permit can be 
modified to accommodate these concerns. An update on those discussions 
will be provided to the Commission at the October 22 meeting. 
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Attachments A. Draft NPDES Permit 
B. An tide gradation Policy/Growth Policy ( OAR 340-041-0004) 
C. Draft NPDES Permit Evaluation Report with Attachments 
D. NPDES Permit Notice of Public Hearing 
E. Comment letter from EPA (dated Sept. 17, 2004) 
F. Comment letter from NEDC (dated Sept. 20, 2004) 

Available Upon • Oregon Administrative Rules 
Request 

Approved: 

Section: 

Division: A!li((f ~ IJ,d"' 
Report Prepared By: Mark E. Hamlin 
Phone: (503) 378-8240 x239 



SALEM 

ATTACHMENT A 

PUBLIC NOTICE DRAFT NPDES 
PERMIT 



~' ! .. 
PUBLtC NOTICE 

Expiration Date: 
Permit Number: 101145 
.File Number: 78140 

. Pag!l 1 of 28 Pages 

. NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM 
. . . WASTE DISCHARGE PERl\flT · . 

Department of Envirolimental Quality 
· Western Re$ion .,- Salem Office · · 

750 Front Street NE1 Suite 120, Salem, OR 97301-1039 
Telepnone: (503)378-8240 . · 

Issued pursuant to ORS 468B.050 and The Federal Clean Water Act 

ISSUED.TO: SOURCES COVERED BY THIS PERMIT: 

City of Salem · · 
59[5 Windsor Island Road N 
Salem, OR 97303 

North River Rd Overflow 
Union· Street Overflow 

. Claggett Creek Overflow 
Airport Pump Station 
Aldersgate Pump Station 
Battle Creek Pump Station 
Birch Pump Station 
Chemawa Pump Station · 
ChurCh Pump Station 
C()rdon Pump StatiO!J. 
Dearborn Pump Station 
EliZabetli Primp Station 
Feny Pump Station 
Greenbriar Pump Station 
HayesviJle Pump Station 
. Jade St. Pump Station 
JoplinPump Station 
. KeiZer Pump Station 
· Labish Pump Station · 
Larmer Pump Station 
Mahrt Pump Station 
Middlegrove Pump Station 

. Mission Pump Station'' 
Rivercrest Pqinp Station 
. Sandt:a Lane Pump Station 
Satter .Pump Station · 
State Pump Station · ·. 
Stoneway Pump Station 
Sunset Meadows Pump Station 
Turn¢rPµmpStation .. 
Wallace Pump Station 

· West Salem Pump Station 
Windstone Pump Station 

. Manhole 36-454-037 
Manhole 36,454,079 
Manhole 36-474c023 · 

Manhole 36-474-041 

Manhole 39-460-033 

Manhole 39-470,040 

;.~ 

Type 11fWaste. 
Treated Municioal Wastewater 
WL WPCF ?viuftiport Diffuser 
WL WPCF Bank OutfaJI 
PEFTF QutfaJI 
Emergency Overflows: 
3045 N. River Road 
445 Union Street NE 
5450 River Road North 
Air Way Dr. at RR tracks 
Turner & Mill Creek Rd. 

· Battle Crk on S. Commercial 
Turner & Birch St. 
Indian School Rd. & Blossom 
Church & BeJlevue 
5055 MacleayRd. SE 
Dearborn & Shoreline 
EliZabeth & Shoreline 
Ferry at Front · 
793Finch Ct. NE 
HayesviJle at Harlan 
4900 Jade St. NE 
loplin & Croisan Scenic Way 
Keii:er and Ridge · 
Labish &York . 
Broadway ./Jr, Behnont · 
Mahrt in the Drive:-In Theater · 

. sooo Silverton Rd. NE 
West end of Mission St. 
Rivercrest &Dennis 

· Turner.& Sandra Ln. 
Lancaster & Satter 
State & Coug1W Ct. . 
Stoneway&Dallas Hwy. 
5350 Lando.p St. SE 
Turner & 5 St. 

Outfall 
Number 

.OOlA 
OOlB 
002A .. 

002B 
003 
005 
101 
102 
103 
104 
105 
106 
107 
108 
109 
110 
111 
112 . 

Wallace Rd. & Musgrave . 
·Wallace Rd. & Brush College 

113 
114 
115 . 
116 
117 
118 
U9 
r20. 
121 
122 
123 
124 
125 
126 
127 
128 
129 
130 
131 
132 
133 

4974 Windstone Wy. NE . 
Cumberland Ct. at Boone Rd. SE 
Arlene Ave. 8G Clarence Ct. SE 
Rosemont at Ruge St. NW 

Gerth at 3rd St. NW 134 . 

NofEwaldAve. & Seneca St. 135 
SE . . .. . ·. ·.· 
Saginaw atMiller SE 136 

Outfall 
Lo.cation 

RM 78.4 Willamette R. 
RM 78.4.Willamette R 
RM 82.6 Willamette R 

RM 82.6 Willamette R 
· RM 84.0 Willamette R 
R;M. 4.0 Claggett Crk 
Pringle Creek . · 
Mill Creek 
Battle Creek 
Mill Creek 
Claggett Creek 
Pringfe Creek 
Fruitland Creek 
Willamette River 
Willamette Riwr 
Willamette River 
Fruitland Creek 
Little Pudding River 
Pndding Creek · 
Croisan Creek . 
Cla~gett Creek 
Lab1sh Ditch 
Mill Creek 
Mill Creek 
Pudding Creek . 
Willamette River 
Willamette River · 
Mill Creek 
Cla~gett Creek 
Fruitland Creek 
Willamette River. · 
Willamette River 

· Mill Creek · 
Willamette River . 
Glen Creek · 
Frnitland Creek 
Pringle Creek 
Pringle Creek 
Storm Drain to 
Willamette River · 
Storm Drain to . 
Willamette River 
Clark Creek 

· · Storm Drain to 
Willamette Slough 



. . ; ... ·' ,-" ... ,, . 
. ''·; ;J'. 

··.' 

'Emergency Overflows (continued): 

Manhole 42-454-002 · · . Boxwood Ln at 7th Ave .. SE 

Manhole 42-462,010 Ratcliff at Willow Ct, SE . 
Manhole 42-462-037 S of Vista Ave. & Winter St. SE · 
Manhole 42-464-065 N of Vista Ave. & Summer St. SE. 
Manhole 42-464-073 N of Vista Ave. & Bluff SE 
Manhole 42-468-084 N ofLeffelle St. & Yew St. SE · 
Manhole 42-472-038 Church St. N of Leslie St. SE 
Manhole 45-460-087 S of 1888 Ewald Ave. SE 
Manhole 45-468-002 Cross St. & 13th St. SE 

. Manhole 45-468~062 20th St S of Mission St. SE 
Manhole 45-474-074 B St. &-14th St. NE 

Manhole 45-478-045 Jefferson St. & Fairgrounds Rd NE 

Manhole 45-480-065 ·Myrtle atHighlandNE 

Manhole 45-480-068 Myrtle at Academy NE 

Mallhole 45-484-032 E of Salem Parkway & Broadway 
St. NE .. 

· Manhole 48-458-025 Strong Rd atjeed Rd SE 
Manhole 48-474-032 ."B" St. at 19 

Mallhole 48-476,032 Kansas W of 17th St. NE 

Manho1e 48-476,044 · Nebraska St. E of 17th St. NE 

· .. Manhole 51-474-032 D St. at Evergreen NE 

Manhole 51-474-039 ParkAve. N ofD St .. NE 

Manhole 51-4 7 6'040 Market St. at Evergreen NE 

Manhole 51-476-059 Englewood at Evergreen NE 

Manhole 51-4 7 6-069 Englewood at Park Ave. NE 

Manhole S1-478-004 Grant E of 19th St. NE 

Wayside Terrace E of Portland Rd Manhole 51-486-013 
NE . 

Manhole 57,484-019 Sandringham N of Silverton Rd NE 
Manhole 60-488-037 Satter Dr. E of Merrimac Ct NE . 

Manhole 63-468-004 Arrowood Ct W of Cordon Rd. SE 

Manhole 63-468·007 · Powderhorn·ct W of Cordon Rd. 
SE 

· FileNumber: 102894 
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Outfall · Outfall 
Number. LOcation 

137 Storm Drain to 

138 
. Prin~le Creek 

Clar. Creek 
139 Clark Creek 
140 Clark Cre.ek 
141 Clark Creek 
142 Pringle Creek . 
143 Pringle Creek 
144 Pringle Creek 
145 · Pringle Creek 
146 . Shelton Ditch 
147 · Storm ])rain to Mill 

Creek 
148 ·Storm Drain to 

Willamette River 
149 Storm Orain to · 

Willamette ;River 
150 StormDrain to 

Willamette River 
151 Storm Drain to 

Willamette River 
152 Pringle Creek 
153 Storm Drain to Mill 

Creek · 
154 · Storm Drain to Mill · 

Creek 
155 . Storm Drain to 

156 
C!aggett Creek 
Storm Drain to 

157 
· Claggett Creek 
Storm Drain to· 

i58 
Willamette River 

· Stori:li Drain ,to 

159 
· Claggett Creek 

Storm Drain to 

160 
Claggett Creek 
Storm Drain to. 

161 . 
· Claggett Creek 

Storm Drain to 
Willamette River 

162 Claggett Creek 

163 Claggett.Creek 
164 Storm Drain to 

165 
Claggett Creek · 
Storm Drain to 
Fruitland Creek 

166 Storm Drain.to 
Fruitland Creek · 



FACILITY TVPE AND LOCATION: 

Activated Sludge - Trickling Filter 
Willow Lake Wastewater Treatment Plant 
5915 Windsor.Island Road N 
Salem, Oregon 
Treatment System Class: Level IV 

. Collection System Class: Level IV 

EPA REFERENCE NO: OR002640-.9 

FileNumber: 102894 
Page 3 of28 Pages 

RECEIVING STREAM INFORMATION: 

13asin: Willamette 
Sub,J3asin: Middle Willamette 
Receiving Stream: Willamette River 
LLID: 1227611M56S80 - 78.4 - D 
County: Marion 

Issued lnresponse to Application No. 991640 received December 15, 1997. This permit is issued based on the land 
use findings in the permit record; . 

. . . . . 

. . Michael H. Kortenhof, Wes~rn Region Water Quality Manager · Date 

PERMITTED ACTIVITIES 

Until this permit expires or is modified or revoked, the permittee is authorized to construct, install, modify, or operate 
a wastewater collection, treatmen!, cont;i-ol and disP.osal sys!em and d~schart:e to public waters adeq!1ately treatei:I 
wastewater. s only from the authorized discharge J?Omt or pomts established m Schedule A and only m conformance 
with all the requirements, limitations, and ccini:litions set forth in the attached schedules a~ follows: . . · 

·· .. · · . ' · Page · 
. · , Schedule A - W~te Dischar~e ~imitations. not !o be Ex~eeded ...........•..........•................ .4 . 

· · Schedule 13 - Mmunum Momtormg and Report111g Requirements .. , ... :,; .................. , ......... 7 
. S.chedule C - Compliance C:<fnditions .and Schedules ...... , ..... ; ..... :.:; ...... : .•.................... : ... 12 
Schedule D - Special Conditions ...................... : .............. :.'. .......................................•...... 13 

. Schedule E • Pretreatment Activities .......•...........................................................•............ 16 
'· Schedule F- General Conditions ............................................... : .............................. , ....... 18 

Unless specifically authorized by this permit, by another NPDES or WPCF permit, or by Oregon Administrative Rule, 
!ln.Y o~her direct or indirect discharge to waters of the state is prohibited, including 1iscliarge to an underground 
mJection control system; · . · · · · · · 

,. 
. ' 

! •• • -· 
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1. Waste Discharge Limitations not to be exceeded after permit issuance (see Note 1). · 

a. Treated Effluent Outfall OOlA, Outfall OOlB.and Outfall 002A (see Note 2) 

* 

** 

*** 

(3) November l ~May 31 (when tnonthlyaverage flows.are greater .. than or equal to 90 MGD and 
lessthanllOMGD: 

(4) November l - May 31 (when monthly average flows are greater than or equal to 110 MGD 
and less than 140 MOD : · · 

These concentration limits are less stringent than the minimum design criteria found in OAR 340-041-
0345. Upgraditi.g to the more stringent requirements will be deferred until it is necessary to expand or 
otherwise modify or replace the existing secondiiry treatment facilities. . 
The summer massJoad limits are based on the average dry weather flow to the facility of 35 MGD. The : 
daily mass load limit is suspended on any day when the flow to the treatment facility exceeds 70 MGD 
(twice the design average dry weather flow). The permittee shall operate the treatment facility at the . 
highest and best practicable treatment'and control. · 
The low flow winter mass load limits are based on the average wet weather flow to the facility of 62 
MGD. The daily mass load limit is suspended on any day when the flow to the treatment facility 
exceeds 70 MGD (twice the design average dry weather flow). The permittee shall operate the treatment 
facility at the highest and best practicable treatment atid control. 
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**** The high flow winter period mass ,load limits are based .on the minimum month average flow for the 
appropriate range and the concentration limit. The daily mass )oad limit is suspended on any day when 
tlie flow to the treatment facility exceeds 7Q MGD (twice the design average dry weather flow). The 

· perihittee shall operate the treatment facilify at the highest and best practicable treatment and control. . . 

E. coli Bacteria Shall not exceed 126 organisms per 100 mL monthly 
geometric mean. No single sample shall exceed 406 
or anisms er 100 mL. See Note 4 

Total Residual Chlorine Shall not exceed a monthly average concentration of 0,09 . 
mg/L and a daily maximum concentration of 0 .23 mg/L. 
See Note 5 

H Shall be within the ran e of 6.0 - 9.0 
CBODs Removal Efficiency (on a 
inonthly average concentration basis) 

(1) Shall not be less than 85% when monthly average daily 
flow is 54 MGD or less · · 
(2) Shall not be less than 78% when monthly average daily 
flow is greater than 54 MGD but less than 9,0 MGD 
(3) Sha.II not be l\lSS than 65% When monthly av\lrage daily 
flow is \later than 90 MGD 

TSS Removal Efficiency (on a 
mont:l!:IJ:' _average concentration basis) 

(1) Shall not be less than 85% when monthly average daily 
flow is 54 MGD or less · 

b. 

.) 

'(}) 

(2) Shall not be less than 72% when monthly average daily 
flow is eater than 54 MGD . 

Except as provided for in OAR 340'045-0080, no wastes shall be discharged and no activities 
. shall be conducted which violate Water Quality Standards. as adopted in OAR 340-041 except 
in the following defined mixing zone: · · · · 

The allowable mixing zone for Outfall OOlA is that portion of the Willamette River contained 
within a band extending out ten (10) feet from each side of the discharge diffuser and extending 

• from a point ten (10) feet upstreruµ of the diffuser to a point one hundred fifty (150) feet 
downstreain fr01n the diffuser, The ,Zone of Initial Dilution {ZlD) shall be defmed as that 
portion of the allowable mixing zone that is Within fifteen (15) feet of the point of discharge. · 

The allowable milpng zone for Outfall 00 lB is that portion of the Willamette River contained 
•·within a band.extendillg oµ( eyenty(20) feet from the east bank of the riv.er ood extending from. 

a point ten (10) feet upstream of the disc)large to a point one hundred fifty (150) feet 
dowristream from the discharge. The Zone of fuiti11l Dih,1tion (Zlp)shall be·defmed.\ls that 
portion of the. allowable mixjng z0ne !hat is within fifteen ( 15) feet of the. polnfof c:liscliarge . 

. Treated EmuentOutfall 002A Peak Excess Ffow Treatment facility (PEFTF) 
These limitation become effective upon initiatfug operations of the PEFTF 

'., .. , ,, -

. ~ . 
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Shall not.exceed 126 organisms per 100 niL monthly· 
geometric mean. No single sample shall exceed 406 
or anisrils er 100. DIL. See Note4 

(3) Except as provided for in OAR 340-045-0080, no wastes shall be discharged and no activities 
shall be conducted which violate Water Quality Standar<is as adopted in OAR 340c04 l except 
in the following defined mixing zone: 

· The allowable mixing zone for Outfall 002A is that portion of the Willainette River contained 
within a band extl)nding out twenty (20) feet on each side of the discharge and extendillg from 
a point ten (10} feet upstream of the discharge to a point one hundred fifty (150) feet 

. downstream from the discharge; The Zone of Initial Dilution (ZID) shall be defmed as that 
. poition of the allowable mixing zo11e that is within fifteen (15) feet ofthe point of discharge. 

( 4) · Oischilrges from the PEFTF shall be limited to those periods when the second;p-y treatment 
. c11pacity of the Willow Lake Wastewater Treatment Plant has been or is likely to be exceeded. 

c. Emergency Overflow Oµtfalls 002!3 through 166 · · ·• 

(1) No wastes shall be discharged from these outfalls, unless the cause of the discharge is due to . 
storm events as allowed nnder OAR340-041-0009 (6) or (7) as follows: 

(2) Raw sewage discharges are prohibited to waters of the State from May 22 through October 
31, except during .a storm event greater than the one-in-ten-year,. 24-hour .duration storm. If 

.. an overflow occnrs between May 22 and Jiine l, .and if the permittee demonstrates to the 
Department's satisfaction that no increase in risk to benefiCial uses occurred because of the . 
overflow, no violation shall be triggered if the storm associated with the overflow was greater 
than the one-in-five-year, 24-hour duration storm. 

d. .No 11ctivities shall be conductep that could cause:) an adverse impact on existing or potential beneficial 

NOUS:· 

.. uses .of gr.oundwater. All wastewater and process related residuals shall be.managed and disposed in a 
manner that will prevent a violation of the Groundwater Quality Protection Rules (OAR 340-040). 

L At the pciirif0f discharge, the Willamette River is \Yater q~ality limited for tefuperature (summer), fecal 
.colif9tiij (fal,1,\vinter and spring), dissolv¢d oxygeri d\µ:mg.tl\~ spawning season; it9n and niercUty year-round 
and biological criteria (due to skeletiil defonnities ih juvenile.Northern Pike Mipnow) ... Just d.oWJ1stream from 
the discharge; the Willamette River is water quality limited for several toxic parameters .(PCB, aldrin, dieldrin, 
DDT and DDE) year around. A Total Maximum Daily LOad (TMDL) has Ilotbeen issued for any of these . 
parameters at the time of permit iss'uance. UpollEPA approyaj of a TMDL addie~sfug any of these pollutants, 
this permit may be reopened to inclu<ie ;illy Waste Lo11d AJlocatiori. {WLA), best ml\llagement practice or any 
other condition required by the TMDL. · . · 

2. The CBODs and TSS ci>~centration limits and all other piii:ariieter limits in Schedule A, Condition I .a. apply 
to the discharge from Outfalls OOIA and OOJB. The CBOOs and TSS concelitra);ii>n limits and all other 
parame~r limits in Schedule A, Condition l.b. apply fu the discharge from Outf~ 002A.' The CBODs and . 
TSS mass load limits ill Schedule A, Condition La app!yto the combined discharge from Outfalls OOlA, 
OOIB and 002A. , · · . 

3. The CBOD5 c~ncentration limits are considered equivalent to the minimum design criteria for BODs specified 
· in Oregoi,i Aclministrative Rules (OAR) 340-041. These limi~ l\lld CBO:Os ma5s limits may be adjusted (up or 
doWD,) by perniit action if more accurate information regarding.QBODs/BODs beccillles available: · 
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4. · If a single sample exceeds 406 organisms per 100 mL, then five consecutive re-samples may be taken at four
hour intervals beginning within 28 hours after the original sample was.taken. If the log mean of the five re
samples is less than or equal to 126 organisms per 100 lllL, a violation shall not be triggered. 

5. . When the total tesid11al chlorine limitation is lower than 0.10 mg/L, the Department' will use 0.1 O mg/Las the 
compliance evaluation level (i.e. daily maximum concentrations below 0.10 mg/L will be considered in 
compliance with the limitation). . ' 

·.-.,. 
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1; Minimum Monitoring and Reporting Reguirements to be met after permit issuance (unless otherwise 
approved in writing by the Department) · 

The permittee shall monitor the parameters as specified below at the locations indicated. The laboratory used 
by the permittee to analyze samples shall have a quality assurance/quality. control (QA/QC) program to verify 

· the accuracy of sample analysis. ·If QA/QC requirements are not met for any analysis, the results shall be 
included in the report, but not used in calc11lations required by this permit. When possible, the permittee shall 

.. re-sample in a timely manner for parameters failing the QA/QC requirements, analyze the samples, and report 
the results. · 

a. Influent 

Flow Meter Calibration 
CBODs 
TSS 
H 

Toxics: 
Metals (Ag, As, Cd, Cr, Cu, Hg, Mo, Ni, 
Pb, Se, Zn) & Cyanide, measured as total 
in m See.Note 1 

Dail 

. Quarterly using 3 consecutive 
days between Monday and 
Frida , inC!usive 

b. Treated Effluent Outfall OOlA and Outfall OOlB 

Continuous 

24-hour ciaily composite 
(See Note 2) 

The facility effluent grab and composite samples and all measurements are taken from the 72-inch outfalljust 
downstream from the final combined effluent flow control box except bacteria samples.which are taken from 
the end of the chlorine contact basin. The com osite sam !eris located ad'acentto the box. . 

.. Dissolved Ox en 
E.coli 
Quanti Chlorine Used 
Chlorine Residual 
Pounds Dischar ed CBOD5.and TSS · 
Average Percent Removed . (CBODs and 
TSS . 

Maximum 

Metals (Ag, As, Cd, Cr, Cu, Hg, Mo, Ni, 
Pb, Se, Zn) & Cyanide, measured as total 
inm I. See Notes 1,3and4 

see Note 3 
See Notes 3 and 9 
Dail 
3/Week 
3/Week 
Dail. 
Dail 
3/Week 
Monthly 

Dail 

I/Week Ma -Oct 

Quarterly using 3 consecutive 
days between Monday and 
Frida , inclusive · · 

Grab 
Grab See Note 5 
Measurement · 
Grab 
Calculation · 
Calculation 

Continuous see Note 6 

24-hollf Com osite · 

24chour daily composite 
(See Note 2) 
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h. Treated Effluent Outfall 00 IA and Outfall 0018 

Iton 
· Whole Effluent Toxici 

Priori Pollutants 24-hour .Com osite 

c. Treated Effluent Outfall 002A Peak Excess Flow Treatment Facility (PEFTF) 
These monitoring requirements become effective upon initiating operations of the PEFTF 

Flow Meter Calibration 
CBODs 

·Ammonia (NH3-N) 

TSS 

Bardness · m · CaC03 · 

pH 

E.coli 

UV Radiation Jntensity 

Po.unds Discharged (CBODs 
andTSS. 
Toxics: 
Metals (measured as total in 
mg/L ), Cyanide artd organic· 
Priori Pollutants 
Iton 

Whole Effluent Toxici 

. Sludge analysis including: 
. Total Solids (% dry wt.) 
Volatile solids(% dry wt.) 

Biosolids nitrogen for: 
NH,"N; NO,-'N; & TKN 
(%di-ywt.) 
Phosphorus (% dry wt.) 
PotaSsium (%dry wt.) 
H standard units · 

Daily (when discharging for longer than 2 
hours durin an calendar da see Note 16 
Daily (when discharging for longer than 2 Composite 
hours durin an · calendar da · 
])aily (when discharging for longer than 2 Composite 
hours during any calendar day) (see Notes 3 
and 16 · 
SeeNote9 
Daily(when disivhargfug for longer than 2 
hours durin an . calendar da 
Daily (when discharging for longer than 2 
hours durfu an calendar da 
Daily (when discharging for longer than 2 
hours durin an calendar da 
Daily (when discharging for longer than 2 
hours durin an calendar da 

Annually (see Note 17) 

Mo11thly (whendischarging for longer than 2 
hours durin an . calendar da see Note 7 
Annuall 

Grab 
Continuous 

Grab (See Note 5) 

Reading (See Note 10) 

. Calculation 

24-hoilr daily composite 
(see Note 1) · 

24-hour daily composite 

. Acute 

Quarterly · Composlte'sample to be 
. representative cif the product 
prior to being sold or given . 
away (See Note 12) 
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representative of the product 
prior to being sold or given 
awav <See Note 12) 

Record of% voliltile solidneduction Monthly Calc).llation (See Note 13) 
accomplished throu"h stabilization 
Record· of digestion days (mean cell 
residence tinie) · · 

f. · Willamette River 

Cadinium measured as total in 
mg/L 

TSS 
Hardness m · CaC03 

·Monthly ' 

' 

Each Occurrence 

Calcuiaiion (See Note 14) 

Record of date, volume & 
locations where biosolids were · 
applied recorded on site ·. 
location map. · 

· Semi-amiually dming one Grab 
. day of the 3 .coniie.cutive 
days of eftluent 
monitorin See Note 15 
See Note 15 Grab 
.See Note 15 Grab 

2. · Reporting Procedures 

3.' 

a. 

b. 

c. 

. Monitoring results shall be repcirted on approved forms. The reporting period is the calendar month, 
· Reports must be sub111itted to the appropriate Department office by the 15th day of the following 

. month .. 

State monitoring repo~s shall identify the iiaine; certificate classification and grade level of each 
principal operator designat¢d by the pe@ittee as responsible for· supervising the wastewater 
collection and treatment systems during the .reporting period .. Monitoring reports shall also identify 
each system classification as found on page one of this permit. . 

· MonitOring reports shall alsd. include a record of the quantity and method.of ).lse of all sludge removed 
from the treatnfeirt facllity,an(J a record of aII applicable ,equipmentbie!lkdowns and bypassing. 

RePorfSubniitta111 · · 
... ' .. ,. ,,. 

"" .. 

a. The permittee shall have in place a program to identify and reduce inflow and infiltration into the 
sewage· collection system. Ah. annual report shlill be submitted' to the Deparlment by September 1 
each year, which details sewer collection rilaintenatice activities that reduce inflow and infiltration. 
The report shall state those activities that have been dorie in the previous year and those activities 
planned for the following year. · The report shall clefil:ly indicate those activities conducted in · 
accordance with the .updated Inflow Removal Plan required by Schedule C; Condition 1. If any 
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.... · ' . - . 

· activities required· by the Plan are not conducted, the report shall include a strategy for conling back 
. into compliance with the Plan. · · 

b. For any year in which biosolids are land applied, a report shall be submitted to the Department by 
February 19 of the following year that .describes solids handling activities for the previous year and 

. , includes, but is not limited to, the required information outlined in OAR 340-050-0035(6)(a).(e). · 

. c, An annual report covering effluent temperature monitoring done in. the calendar year is due ]Jy 
February 15th of the following year. The report shall also include results of any temperature 
monitoring conducted on the influent, sidestreams or the Willamette River. The. report shall include 
calculations of the weekly averages of the daily maximum temperatures of the effluent. Effluent 
moniforing data may be sllbmitted electronically to the Department. 

NOTES: 

1. For influent and effluent cyanide samples, at least siX (6) discrete grab samples shall b~ collected .over the, 
operating day .. Each aliquot shall not be less than 100 mL and shall be collected and composited into a larger · 
container, whichhas been preserVed with sodium hydroxide for cyanide samples to insure sample integrity. 

2. Daily 24-hour composite samples shall be analyzed and reported separately. Toxic 'monitoring results and 
· ·. toxics removal efficiency calcU!ations shall be tabulated and submitted with the Pretreatment Program Annual 
, Report• as required in Schedule E. Submittal of toxic monitoring results with the monthly Discharge 

Monitoring Report is not required. · 

3. Duririg the first two years after permit issuance, special monitoring for cadmium shall be condu~ted on the 
effluent during at least one of the three consecutite days of quarterly monitoring. TSS and hardness· shall be 
monitored simultaneously. The special monitoring for cadmium shall be conducted using a "clean" sampling · 
method, an "ultra-clean" sampling method, EPA method 1669 or any other test method approved by the 

· Department. . After the first two years, special monitoring of the effluent for cadmium may be· eliminated 
· tinless otherwise notified in writing by the Department. For all tests, the method detection limit shall be 
· reported along with the sample result. · · · 

4. During the frrst two years after permit issuance, special monitoring for mercury shall be conducted on the 
effluent at least semi-annually during at least one of the .three consecutive days of quarterly monitoring. The 
special monitoring for mercury shall be conducted in accordance with EPA Method .1631. At the permittee's 
option, the results bf the special monitoring may be used for one or more of the ·three. consecutive days 
monitoring that is required on a quarterly basis. After the first tWo years, special monitoring of the effluent 
for mercuiy inay be elimiriated unless· otherwise notified in writing by the Department. For ,.11 tests, the 
method detection limit shall be reported along with the sample reslllt. · · · 

5. E .. coli monitoring must be conducted according to any of the following' test procedures as specified in 
Stan.dard Methods for the Exaniination of Water anil Wastewater, 19th Edition, or according to any test 
procedllie that has been authoriied and approved in Writing by the Director or an authorized representative: 

Method 
niTEC agar, MF 
NA-:MlJG,MF 
Chromogenic Substrate, MPN 
ColilertQT 

Reference 

Standai-d Methods, 18th Edition 
Standard Methods, 19th Edlticin 
Standard Methods, 19th Edition 
Idex:l( Laboratories, Inc. ·. 

Pae:e · 

9-29. 
9-63. 
9-65 

Method Number 

9213D 
9222G 
9223B 

When continuous monitors. are used, indicate the time interval between temperaflire readings, and results are 
· to be tabulilted and submitted in ai:J. annual report~ Continuous teniperatUre monitors must be aUdited in June 
arid December, following procedures described in DEQ Procedural Guidance for Water. Temperature 
Monitoring. Continuous tem.peratur!l monitors are to be checked Visually m!)nthly to insure tha(the devices 

· • are still in place and submerged. · · 
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7. ·. Dliring the first year after permit i~suance, monitoring for iron shall be conducted on Outfalls 00 IA and 00 lB 
at the frequency specified. During the first year after start up, monitoring for iron shall be conducted. on 
Outfall 002A at the frequency specified.· The·method detection limit must be lower than 0.3 mg/L. After the 
first year of iron monitoring, iron monitoring of the effluent may be eliminated unless otherwise notified in 
writing by the Department. .For all tests, the method detection limit shall be reported along with the sample 
result. 

8. · Beginning rio later than calendar year 2005, the permittee shall conduct Whole Effluent Toxicity testing for a 
period of four (4) years in accordance with the frequency specified above. If the Whole Effluent Toxicity 
tests show that the effluent samples are not toxic at the dilutions determined to occur at the Zone of Immediate · 
Dilution and the Mixing Zone, no further Whole Effluent Toxicity testing will be required during this permit 
cycle. Note that four Whole Effluent Toxicity test results will be required along with the next NPDES perniit 
.renewal application. · 

' . . . 

9. .•The.permittee shall perform all testing required in Part D.of EPA Form 2A. The testing includes all metals· 
(tqtal recoverable), cyatiide, phenols, hardness and the 85 pollutants included under volatile organic, .acid 

· eXtractable and base-neutral compounds. In addition, the permittee shall monitor for the pesticide pollutants 
listed in Table II of Appendix D of 40 CFR Part 122. Three scans ar.e required during the 4 Yz years after · 
permit issuance. Two of the three scans must be performed no fewer than 4 months and no more than 8 
months apart. The effluent samples shall .1:>e. 24-hour daily composites, .except where sampling volatile 
compounds. In this case, six (6) discrete samples {not less than 40 mL) collected over the operating day are 

· acceptable. The permittee shall take special precautiC)ns in compositing the individuaigrab samples for the 
.volatile organics to insure sample int11grity (i.e. no exposure to the outside air). Alternately, the discrete. 
samples collected for volatiles may be analyzed separately and averaged. 

Hi. . The intensity of UV radiation passing through the water column will affect the systems ability to kill 
organisms. To track the reduction in intensity, 'the UV disinfection system must include a UV intensity meter 
with a sensoflocated in the water column at a specified distance from the UV bulbs. This meter will measure 
the intensity of UV radiation in m Watts-seconds/cm2. The daily UV radiation intensity shall be determined by 
reading the meter each day. If more than one meter is used, the daily recording will be an average of all meter 
readings each day; · 

11. If alternative methods of demonstrating compliance with federal pathogen reduction and/or vector attraction 
reduction requirements are used, the monitoring and sampling frequency shaU be. based on 40 CJIR.Part 503 · 
and shall conform to the approved Biosolids Management Plan. 

12. Composite samples from the digester withdrawal line shall consist of ljt least 4 aliquots of equal volume 
collected over an 8 hour period and combined. · · 

Inorganic pollutant monitoring inust be 9onducted according to Test Methods for Evaluating Solid Waste, · 
· PhysicaVChemical. Methods, Second Edition (1982) with Updates I and II and third. Edition (1986) with 

Revision I. 

· 13. Calculation of the % volatile solids reduction is to be based· on comparison of a representative grab sample of 
total and volatile solids entering each digester (a weighted blend of the primary and secondary clarifier solids) 
.and a representative composite sample of solids exiting each digester withdrawal line (as defmed in note 11 
above). 

. . 

14. The day~ of digestion shall be calculated by. dividing the effective digester volume by the. average daily 
· volume of sludge production~. · 

't 5. Durfug the first two years after permit issuance, the Willamette River .shall be monitored for. cadliliilm, TSS 
.. and hardness when special monitoring of effluent cadlilinm is conducted (see Note 3). The Willamette.River 
rnoriitoring. for .cadmium shall be conducted using a "clean" sampling method, an· ''ultra-clean" sampling 
method, EPA method 1669 or any other test method approved by the Department. After the first two years, 
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Willamette River monitoring may be eliminated. For all tests, the method detection limit shall be reported 
along with the sample result. The Willamette River shall be sampled for hardness and TSS atthe same time 
the river is sampled for metals. · · · 

16.. It is anticipated that the Peak Excess Flow Treatment Facility (PEFTF) will discharge to Outfall 002A on an 
intermittent basis as necessary to prevent sanitary sewer overflows. · The weekly average effluent 
concentration limits shall be reported for all discharges from the PEFTF having a duration of 7 days or less 
continuous discharge. The monthly average effluent concentration limits shall be reported for all discharges · 
from the PEFTF having a duration of greater thari 7 days continuous discharge in the month or when the total 
number of days of PEFTF operation <luring the month exceecls 15 clays. 

17. The permittee shall perform all testing required in Part D of EPA Form 2A. The testing inclucles all metals. 
(total recoverable), cyanicle, phenols, hardness ancl the 85 pollutants incluclecl uncler volatile organic, acid 
extractable ancl base-neutral compouncls. In adclition, the permittee shall monitor for the pesticicle pollutants 

· listecl in Table II of Appen<iix D of 40 CFR Part 122. Annually during l.lny year the facility is operated, scans 
are require<! <luring each winter operational season after facility start up. The effluent samples shall be 24-
hour daily composites (except where sampling volatile conipounds) or the. operating clay, which ever is 
shorter. In the case of volatile compouncls, one or more discrete samples (not less than 40 mL) collectecl every 

· four hours over the operating day are acceptable. The permittee shall take special precautions in compositing · 
the individual grab samples for the volatile organics to insure sample integrity (i.e. no exposlire to the outside 
.air). Alternately, the discrete samples collected for volatiles may be analyzed separately and averaged. 
During the f'rrst two years after start up, monitoring for mercury shall be conducted in accorclance with EPA ·' 
Metho.d J 631. · 
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1. Within 180 days of permit issuance, the permittee shall submit to the Department for review and approval a 
proposed updated program and time schedule for identifying and reducipg inflow. Within 60 days of 
receiving written Department comments, the permittee shall submit a final approvable program and time 

. schedule: The program shall consist ofthe following: ' · 

a. Identification of all overflow points and verification that sewer system overflows are 11ot occurring up · 
to a 24~hour, 5-year.storm event or equivale11t; · 

b. Monitoring of all pump station overflow points; 

c. · .. A pr~gralll for identifying and removing all inflow sources into the permittee's sew¢r system over 
whicli the permittee has legl)l control; and · · 

d. · If the permittee does 11ot have the necessary legal authority for all portions of the .sewer system or 
treatment facility, a program and schedule for gaining legal authority to·reqilire inflow reduction and a 
program and .schedule for removing inflow sources: · 

2. Within two (2) years of initiating operations at the Peak Excess Flow Treatment Facility (PEFTF), . the 
pertnittee shall subriiii the results of a nlixing zone study that indicates the dilutions available durhlg periods 
when the facility might be in operation. 

3. The permittee is expected to meet the compliruice dates which have been established in this schedµle. Either 
prior to or no later than 14 days following any lapsed compliance date, the permittee shall submit to the 
Department a notice of compliance or noncompliance with the established schedule. The Director may revise 
a schedule of compliance if he/she determines good and valid cause resulting from events over which the 
permittee has little or no control. · · 

. _,. 
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· 1. Unless otherwise approved in writing by the Department, all inflow sources are to be permanently 
disconnected from the sanitary sewer system in accordance with the program for identifying and removing all 
inflow sources required by Schedule C, Condition 1. 

2. All bioso!ids shall b~ managed in accotdance with the current, DEQ approved biosolids management plan, 
and the site authotization letters issued by the DEQ. · Any changes in solids management activities that 
significantly differ from operations specified under the approved plan require the prior written approval of the 
DEQ.·. 

All new biosolids application sites shall meet the site selection criteria set forth in OAR 340-050-0070 and 
must be located within state of Oregon. All currently approved sites are located in state of Oregon. No new 
public notice is required for the continued use of these currently approved sites. Property owners adjacent to 
any newly approved application sites shall be notified, in writing or by any method approved by DEQ, of the 
proposed activity prior fo the .start of application. For proposed new application sites that are deemed by the 
DEQ to be sensitive with respect to residential hbusing, runoff potential or threat to groundwater, an. 
opportunity for public comment shall be provided in accordance with OAR 340-0S0-0030. . · 

3. This permit may be modified to incorporate any applicable standard for biosolids use or disposal promulgated 
under se<;tion 405(d) of the Clean Water Act, if the standard for biosolids use or disposal is more stringent 
than 111).y requirements for biosolids use or disposal in the permit, or controls a pollutant or practice not limited 
iri this penii.it. 

4. Whole Effluent Toxicity Testing 

a. · ·The permittee shall condrn;:t whole effiuent toxicity tests as specified in Schedule B of this permit. 

b. cc: Whole. Effluent Toxicity tests may be dual end-point tests, only for the fish tests, in which both acute· 
and chronic end-points can be determined from the results of a single chfonic test (the acute end•point 
shall be based upon.a 48·hour tiµie period). · · 

c. Acute Toxicity Testing - Organisms and Protocols 

(1) The permittee shall conduct 48chour static renewal tests with the Ceriodaphnia dubia (water 
· flea) and the Pimepb4les promelas (fathead.minnow). 

(2) The presence of acute toxicity wiil be determined as specified in Methods for Measuring 
the Acute Toxicity of Effluents and Receiving Waters .. to Freshwater and Marine 

·Organisms, Fourth Edition, EPA/600/4-90/027F, August1993. · 

· (3) An acute Whole Effluent Toxicity test shall be considered to show toxicity if there is a 
statistically significant difference in survival between the pontrol and 100 percent effluent,. 
unless the permit specifically provides for a Zone of Itnmediate Dilution (ZID) for 
biotoxicity. If the permit specifies such a ZID, acute toxicity shall be indicated when a 
statistically significant difference in survival occurs at dilutions greater than that which is 
fol!lld. to occur at the edge of the ZID. Until the mixing zone study for Outfall 002A is 
complete, mi assiimed dilution of4:1 will be used to evaluate acute toxicity at the ZID. Upon· 
,completion of the study,. the acfual dilution will be.used. · 

· d. Chronic Ti>ICicity Testing • Q~gariismsand Protocols 

(l) ... tiie petmittee siuill ~ori.Cluct t~sts with: Cerlodaphnia dubia (water flea) for reproduction and 
·. survival test endpofut, Pimephales promelas (fathead minnow) for growth and survival test 
endpoint, and Raphidocelis subcapitata (green alga formerly known as Selanastrum . 
capricornutum) for growth test endpoint. · · 
'· 
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(2) The presence of chronic toXicity shall be estimated as specified in Shoi'.t-Term Methods for · 
Estimating the Chronic Toxicity of Effiuents and Receiving Waters to Freshwater 

·Organisms, Third Edition, EPA/600/4-91/002,July 1994. 

(3) A chronic Whole Effluent Toxicity test shall be considered to show toxicity if a statistically . 
· . significant difference in· sUrvival, growth, or reproduction. occtlrs at dilutions greater than that 

which is known to occur at the edge of the mixing zone. If there is no dilution data for the 
edge of the mixing zone, any chronic Whole Effluent ToxiCity test that shows a statistically 
significant effect in 100 percent effluent as compared to the control .shall be. considered to 
show toxicity. · · · 

e. . · Quality Assurance · · 

(l) Quality assurance criteri~ statistical analyses and data reporting for the Whole Eftlnent 
Toxicity tests shall be in accordance with the EPA documents stated in this condition and the 
Department's Whole Emuent Toxicity Testing Guidance Document, January 1993. 

f. Evaluation of Causes and Exceedances 

(1) 

(2) 

. If toxJcity is shown, as defined in sections c.(3) or d.(3) of this permit condition, another 
· toxicity test using the same species and Department approved methodology shall be 

conducted within two weeks, unless otherwise approved by 'the Department. If the second test 
also indicates toxicity, the permittee shall follow the procedure described in section f.(2) of 
this permit condition. · 

·. If two consecutive Whole Eftluent Toxicity test.results indicate acute and/or chronic toxicity, 
as defined in sections c.(3) or d.(3) of this permit condition, the permittee shall evalu.ate the 

· source of the toxicity and submit a Plan and time schedule for d(lmo11strating compliance with 
water quality standards. Upon approvalby the Department, the perinittee shall implement the 
plan until compliance has been achieved. Evaluations shall be completed and plans submitted 
to the Department within 6 months unless otherwise approved in writing by the Department. 

· g. Reporting 

. i, 

(l) Along with the test results, the permittee shall inch1de: l. the dates of sample collection and 
initiation of each toxicity test; 2. the flow rate at the time of sample collection .. Effluent at the 
time of sampling for Whole Eftluent Toxieity testing should include analytical results of 
samples ofreqwred parameters stated uridet Schedule ]3, condition l of this permit. 

(2) The permittee shall make available to the Department, on request, the written standard 
. operati)ig procedures they, or the laboratofy performing the Whole Effluent Toxicity tests, are 

using for all toxicity tests required by the Department. 

h. . Reopenei' 

(l) . If .Whole Effluent Toxicity testing fudicates acute and/or chronic toxicity, the Department 
may reopen and modify this permit to include new lil!).itations . and/or conditions as 
determined.by.the.Departmentto be appropriate; and in accordance with procedures outlined 
in Oregon Administrative Rules, Chapter340, Division 45 . 

.l. The perlnittee sh;tll comply with Oregon Administrative. Rt1les (OAR), Chapter 340, Division 49, . · 
"Regulations Pertaining To Certification of Wastewater System Operator Personnel" and accordingly: 

a. " .. The permittee shall have its wastewater syste~ supe1'Vised by one or more operators who. are certified . 
in a classification and grade level (equal to or greater) that corresponds with the classificatfon 
(collection and/or treatment) of the system to be supervised as specified on page one of this permit. 



File Number: 102894 
Page 17 of 28 Pages 

Note: A "supervisor" is defined as the person exercising authority for establishing and executbtg the specific 
. practice and procedures of ~perating the system In accordauce with the policies of the permittee and 

requirements of the waste discharge permit. "Suvervise" means responsible for the technical operation 
of a system, which may affect its performance or the quality of the effluent produced. Supervisors are 
no.t required to be on-site at all times. · 

b. the permittee's wastewater system may not .be witho~t supervision (as required by Special Condition 
5.a. above) for mpre than thirty (30) days. During this period, and at any time that the supervisor is 
not available to respond on-site . (i.e. vacation, sick leave or off-call), .the permittee must make 
available another person who is certified at no less than one grade lower then the system 
classification. ·. 

c. If the wastewater system has more than one daily shift, the permittee shall have the shift supervisor, if 
any, certified at no less than one grade lower than the system classification. 

d. · The perinittee is responsible for ensuring the wastewater sy~tem has a properly certified supervisor 
. available at all times to respond on-site at the request. of the permittee and to any other operator. 

e. The perinittee shall notify the Department of Environmental Quality in writing within thirty (30) days 
of replacement or redesignation Of certified operators responsible for supervising wastewater system 

. ; operation .. The notice shall be filed with the Water Quality Division, Operator Certification Program, 
:• 811 SW 6th Ave, Portland, OR 97204; .This requirement is in addition to. the reporting requirements 
·~contained underScheduleB ofthispermit 

f. . Upon written .request, the. Department may grant the permittee reasonable time, not to exceed 120 
. days, to obtain the services of a qualified person to supervise the wastewater system. The written 

"'request must include justification for the time needed, a schedule for recruiting and hiriJJ.g, the date 
the system supervisor availability ceased and the name of the alternate system supervisor( s) as 
required by 5.b. above.. '' ' 

6. The permittee shall notify the DEQ Western Region - Salem Office (phone: (503) 378-8240)in accordance 
with the response times noted in the General Conditions of this permit, of any malfunction so that corrective 
action can be coordinated between the permittee and the Department 

. . . . . 

7. The permittee shall not be required to perform a hydrogeologic characterization or groundwater monitoring . 
'during the term of this permit provided: · · 

a. The facilities are operated in accordance with the permit conditions, and; . 

b. There are n(l 'adverse groundwater quality impacts (complaints or other indirect evidence) resulting 
tfqm th,e facility's operation. · · 

If warranted, at permit renewal. the Department may evaluate the need for a full assessment of the facilities 
impact on groundwater quality.. · · 

· ...... '· .. ·.- , .. 
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. Pretreatment Activities . 
SCBEDULEE 

The permittee shall implement the follo\\'ing pretreatment activities: 

2. 

3. 

·. 

The permittee shall conduct and enforce its Pretreatment Program, . as approved by the Depaftlrient, and 
comply with the General Pretreatment Regulations ( 40 CFR Part 403). The permittee shall secure and 
maintain sufficient resources .and qualified personnel to carry out the program 1mplementation procedures 
·described in this permit. 

The permittee shall adopt all legal authority necessary to fully implement its approved pretreatment program 
and to comply with. all applicable State and Federal pretreatment regulations. The permittee must also 

. establish, where necessary, contracts or agreements with contributing jurisdictions to ensur~ compliance with 
pretreatment requirements by industrial t1sers within these jurisdictions. .These contracts or agreements shall 
identify .the agency responsible for .all implementation and enforcement activities to be performed in the 
contributing jurisdictions. Regardless of jurisdictional situation, the. permittee is responsible for ensuring that 
all aspects of the pretreatment program are fuliy implemented and enforced. · 

J . . • . • . 

· The permittee shall update. its inventory of industrial users ilt a frequency and diligenC!) adequate to ensure 
proper identification of industrial users subject to pretreatment standards, but no less than once per year. The 
permittee shall. notify these industrial users of applicable pretreatment· standards in accordance with 40 CFR § 
403:8(t)(2)(iii). . . . 

.· The permittee shall !Jnforce categoricalpretreatment standards promulgated pursuant to Section 307(b)'and (c) 
. of the Act, prohibited discharge standards as set forth in 40 CFR § 403.S(a) and (b ), or local limitations 
· developed by the permittee in. accordance with 40 CFR § 403 .5( c ), whichever are more stringent, or are 
applicable to nondomestic users discharging wa8tewater to the collection system .. Locally derived discharge 
limitations shall be defined as pretreatment standards under section 307(d) of the Act 

. A technical evaluation of the need to revise local limits shall be performed at least once during the term of this 
·.permit and must be submitted to the Department as part of the permittee's NPDEs permit application, unless 
the Department requires in writing that it be submitted sooner. Limits development will be in accordruice with 
the procedures established by the Department. 

5. The permittee shall issue individual discharge permits to all Significant Industrial Users in a timely manner. 
The permittee shall also reissue and/or modify perniits; where necessary, in a timely manner: Discharge 
permits must contain, at ii minimum, the conditions identified in 40 CFR § 403.S(t)(l)(iii). Unless a more 
stringent defitiition has been adopted by the permittee, the defmltion of Significant Industrial User shall be as 
stated in 40 CFR §.403.3(t). . . 

. . . 

6. The permittee shall randomly sample and analyze industrial user effluents at a frequency commensurate with 
the character, consistency, and volume of the discharge. At a minimum, the permittee shall sample ·all 
Significant Industrial Users for all regulated pollutants twice. per year. Alternatively, at a minimum, the 
permittee shall sample all Significant Industrial Users· for all regulated pollutants once per year,. if the 
permittee has pretreatment program ·criteria in its approved procedures for determining appropriate sampling 
levels for industrial users, and provided the sampling criteria indicate (lnce per year sampling is adequate .. At 
a minimum, the permittee shall conduct a complete facility inspecticm,once per year. Additionally, at least 
once every two years the permittee shall evaluate the need for each Significant Industrial User to develop a 

. slug control plan. Where a plan is deemed necessary, it shall conform to. the requirements of 40 CFR § 
403.8(t)(2)(v). 

· Where the permittee elects to conduct all industrial user moJiitoring in lieu of requiring self-monitormg by the . 
user, the permittee shall gath!'r all information which would otherwise have been submitted by the user. The 
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permittee shall also perform the sampling and analyses in accordance with the protocols established for the 
· nser. 

Sample collection and arialysis, and the gathering of other compliance data, shall be performed with sufficient 
care to produce evidence admissible in enforcement proceedings or in judicial actions. Unless specified 
otherwise by the Director in writing, all sampling and analyses shall be performed in accordance with 40 CFR 
Part 136. . 

. The pen:riittee shall review reports submitted by industrial users and identify all violations of the user's permit 
or the permittee's local ordinance. 

The permittee shall investigate all instances of illdustrial user noncompliatice and shall take all necessary 
steps to return users to compliance. The permittee's enforcement actions shall track its approved Enforcement 

·Response Plan, developed in accordance with 40 CFR § 403 .8(t)(5). · If the permittee has not developed an 
approved Enforcement Response Plan, it shall develop and submit a draft to the Department for review within 
90 days of the issuance of this permit. · · / 

The permittee shall publish, at least annually in the largest daily newspaper published in the permittee's 
service area, a list of all industrial users· which, at any time in the previous 12 months, were in Significant 
Noncompliance with applicable pretreatment requirements. For the purposes of this requirement, an industrial 
user is in:Significant Noncompliance if it meets orie or more of the criteria listed in 40 CFR 403.8(f)(2)(vii). 

10. · The permittee must develop and maintain a data management system designed to track the status of the 
industrial user inventory, discharge characteristics, l!lld compliance. In accordance with 40 CFR § 403.12(0), 

•· .the permittee shall retafu all records relating to pretreatment program activities for a minimum ofthfee years; 
·: . , and shallcmake such records available to the Department and USEPA upon request. · The pemittee shall also 

provide public access to infor!'nation considered effluent data urider 40 CFR Part 2. 

1 L The permittee shall submit by March 1 of each year, a report that describes the permittee's ·pretreatment 
program during the previous calendar year. The eontent and format of this report shall be as established by 
the Departm..ent. · · . . 

12. The permittee shall submit in writing to the Department a statement of the basis for any proposed 
inodificatiori of its approved program. and a description of the proposed modification in accordance With 40 
CFR § 403.18. No .substantial program modifications may be implemented by the permittee prior to receiving 
'written authorization from the Department. · 
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.. NPDES GENERAL CONDITIONS .•.. 
. .. . (SCHEDULEF) ··. . 

SECtrON A; STANDARD CONDITIONS .. 

L Dirty to Comply 
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The pennittee must comply with all conditions of this permit. Any permit noncompliance constitutes a violation 
of Oregon Revised Statutes (ORS) 468B.025 and is grounds for enforcement action: for permit terminati<in, 
suspension, or modification; cir for denial of a permit renewal application. · · · 

2. . Penalties for Water Pollution and Permit Condition Violations 

Oregon Law (ORS 468.140) allows 'the Director to impose civil penalties up to $10,000 per day for violation of a 
term, condition, or requirement of a permit. · · · · · · · · 

Jn addition, a person who unlawfuily pollutes water as specified in ORs 468.943 or ORS 468.946 is subject to 
criminal prosecution. · 

3. Duty to Mitigate 

the permitttle shall take all ~easonable steps to minimize or prevent any discharge, or sludge use or disposal in . 
violation of this permit which .has a reasonable likelihood o( adversely affecting human health cir the 
. environment. Jn addition, upon request of the Department,· thi; penni~ shall correct any adverse impact on the 
environment or human health resulting ftom noncompliance with this perinit, including such accelerated or 

· addition!!l monitoring as necessary to determine the nature and impact of the noncomplying discharge. 

4. Duty to Rearu>lv 

If the permittee wishes to continue an activity regulated by this pennit after the expiration date of this permit, the 
pennittee must apply. for and have the permit renewed. The application shall be submitted at least 180 days 
before the expiration date ofthis·permit. · · 

. - . . . . ·- . ' 

The Director may grant· permissicin to submit aiJ. application less than · t 80 days in advance but. no later than the 
pennit expiration date. 

5. Permit Actions 

This permit may be modified, suspended, revoked and reissued, or terminated for cause including,· but not limited 
to, the following: 

· · a. Violation of any term, condition, or requirement of this permit, a rule, or a statute; 

b. . Obtaining this permit by misrepresentatl~n ~r fl!ilure to disclose fully all mat1Jrial facts; or 

c. A change in any condition that requires either .!l ten;ip~rary or permanent reduction or elimination of the 
. authorized discharge. . . . . ' . > . . . . • . . . . . ' . . 

. . ' . - . . 

The filing of a' request by the permittee for a perinit modificatioir or a notification of planned changes or 
anticipated noncompliance, does not stay any permit condition. · ··· 

6. Toxic Pollutants 

The permittee shall comply with any applicable eftlu~nt standards or prohibitions es~blished under Section 
307(a) of the Clean Water Act for toxic pollutants within the time provided in the regulations that establish those 
standards or prohibitions, even if the permit has not yet been modified to incorporate the requirement. 
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. . .- . 

. The issuance of this pennit does not convey any property rights of any sort, or any exclusive privilege. 

8. Permit References 

Except for effluent standards or prohibitions established under Section 307(a) of the Clean Water Act for toxic 
pollutants and standards for sewage sludge use or disposal established under Section 405( d) of the Clean Water 
Act, all rules and statutes referred to in this.pennit are those in effect on the date this permit is issued. 

SECTION B. OPERATION AND MAINTENANCE OF POLLUTION CONTROLS 

1. Proper Qperation and Maintenance 

The permittee shall at all times properly operate and maintain all facilities and systems of treatment and control 
(and related appurtenances) which are installed or used by the pennitte.e to achieve compliance with the 

. conditions of this permit. Proper operation and maintenap.ce also includes adequate laboratory controls, and 
appropriate quality assurance procedures. This provision requires the opefl!tion of back-up or auxiliary' facilities 
or similar systems which are installed by a permittee only when the operation is necessary to achieve.compliance 
with the conditions of the permit. · 

2. · Duty to Halt or Reduce Activity 

For ind,us1rial or commercial facilities, upon reduction, loss, or failure of the treatment facilify,ithe permittee 
shall, to··the extent necessary to maintain compliance with its pennit, control production or all discharges or both 
until the facility is restored or an alternative method of treatment is provided. This requirement applies,· for 

. example, when the primacy souree of power of the treatment facility fails or is reduced or lost. It shall not be a 
defense for a permittee in an enforcement action that it would have been necessary to halt or reduce the pennitted 
activity in order to maintain .compliance with the conditions of this pennit. · 

3. Bypass ~fTreatment Facilities 

a. Defmii:ions 

(1) "Bypass" means intentional diversion of waste streams from any. portion of the treatment 
facility. The term "bypass" does not include nonuse of singular or multiple units or processes of 
a treatment works when the rionuse is insignificant to the quality and/or quantity of the effluent 

· . produced by the treatment wor)cs. The tenn "bypails'' does not apply if the diversion does not 
cause effluent limitations to be exceeded, provided the diversion is to allow essential 
maintenance to assure efficient operation. . 
l . . 

(2) .·· · "Severe property damage" meanssubstantial physical damage to property, ruin;age to the 
treatment f&cilities. or treatment processes which causes them to become inoperable, or 
substantial and permanent loss of natural resourees which can reasonably be expected to occur 
in the absence of a bypass. Severe property damage does not mean economic loss caused by 
delays in production. 

b. Prohibition of bypass. 

(1) Bypass is prohibited unless: 

(a) · · · Bypass was . necessary to . prevent loss of life, personal injury; ot severe property 
damage; · · 

(b) There were no feasible aiternatives to the bypass, such as the use of auxiliary treatment . 
facilities, retention of untreated wastes, or maintenance . during normal periods of 
equipment downtime. This condition· is not satisfied if adequate backup equipment · 

. should· have been installed in the exercise ·of teasotmble engineering judgement to 
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prevent a bypass which occurred during nonnal periods of equipment downtime or 
· preventative maintenance; and ·. . . . · · · · · 

. . 

( c) The permittee SIJbmitted notices and requests as required under General Condition 
B.3.c. 

(2) The Director may appro'i'e an anticipated bypass, after considering its adverse effects and any 
·alternatives to. bypassing, when the Director detennines that it will meet the three conditions 
listed above in General Condition B .3, b.(l ). 

c. Notice andrequestfor bypass. 

(l) Anticipated. bypass. Ifthe permittee knows in advance of the need for a bypass, it shall submit 
prior written notice, if possible atleasrten days before the date of the· bypass. . · 

· . (2) Unanticipated bypass. The pennittee shall submitnotice of an unanticipated bypass as required 
in General Condition D.5. 

a. Defmition. "Upset" mearis an exceptional incident in which there is unintentional and temporary 
noncompliance with technology based permit effluent limitations becau5e of factors beyond the 
reasonable control of the pennittee. An upset does not include noncompliance to the extent caused by 
operation error, improperly designed treatment facilities, inadequate treatment facilities, lack of 
preventative maintenance, or careless or improper operation. · 

b; Effect of an upset. An upset constitutes an affmnative defense to· an action brought for noncompliance 
with such technology base4 pennit effluent limitations if the requirements of General Condition B.4.c 
are met. No detennination made during· adininistrative ·review of claims that noncompliance was caused 
by upset, and before an action for noncompliance, is final adtniriistrative action subject to judicial · 
review. · ' 

c. Conditions necessary for a demonstration of upset. A permittee who wishes to establish the affmnative 
defense of upset shall demonstrate, through properly signed, contemporaneous operating logs, or other 
relevant evidence that: 

(1) . An upset occurred and that the pennittee can identify the causes(s) of the upset; 

(2) The permitted facility was at.the time being properly operated; 

(3) The. pennitte~ submitted notice ~f the upset as required in General Condition 0.5, hereof (24-
hour notice); and · · 

· ( 4) The pennitte~ coniplied with illly remedial mea8ures required under General Condition A.3 
hereo£ · · · 

d. Burden of proof. Jn any enforcement proceeding the pennittee seeking to establish the occurrence of an 
upset has the burden of proo£ 

5. Treatment of Single Operational Event 

For purposes of this. pennit, A Single Operational Evertt which' leads to Simultaneous violations of more than one . 
. pollutant parameter shall be treated as a single violation. A single operational event is an exceptional incident 
which causes simultaneous, unintentional, unknowing (not the result of a knowing act or omission), temporary 
noncompliance with more than one Clean Watet Act effluent discharge pollutant parameter. A single operational 
event does not include Clean Water Act violations involving. discharge without a NPDES permit or 

. noncompliance to the extent cau.sed by improperly designed or inadequate tre.atment facilities. Each day of a 
single operational event is a violation. · · · · 

-/ 'i 
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6. Overflows from Wastewater Conveyance Systems .and Associated Pump Stations 

a. Definitions 

(1) "Overflow" means the diversion and discharge of waste streams from any portion of the 
. wastewater conveyance system includfug pump ~tions, through a designed overflow device or 

structure, other than discharges to the wastewater treatment facility. 

(2) "Severe property damage" illeaµs substantial physkal damage to property, dainage to the 
conveyance systein or pump station which causes them to become inoperable, or substantial and 
permanent loss of natural resources which can reasonably be expected to occur in the absence of 
an overflow. 

(3) "Uncontrolled overflow"· ineans the diversion of waste streams other than through a designed 
overflow device or structure, for example to overflowing .manholes or overflowing into 
residences, commerci!!I establishments, or industries that may be connected to ll conveyance 
system. 

b. Prohibition of overflows. Overflows are prohibited unless:· 

(1) 

•.(2) 

(3) 

Overflows were unavoidable to prevent an uncontrolled overflow, Ios.s of life, personal itijury, or 
severe property damage; 

There were no feasible alternatives to the overflows,. such as ·the use of auxiliary pumping or 
conveyance systems, or maXimiz.ation of conveyance system storage; and ' 

The overflows· are the result of an upset as defined in General Condition B.4. and meeting all 
requirements of this condition. 

c. Uncontrolled overflows are prohibited where waStewater is likely to escape or be carried into the waters 
of.the State by any means. · · 

d. Reporting required. Unless otherwise specified in writing by the Department, all overflows and 
uncontrolled overflows must be reported orally to the Department within 24 hours from the time the 
permittee becomes aware of the overflow. Reporting procedures are .described in in ore detail in General 
.Condition D .5. · · 

7. Public Notification ofEftluent Violation or Overflow 

· If effluent limitations specified in this permit are exceeded or. an overflow occurs, ~pon request by the 
. Department, the permittee shall take such steps as are necessary to alert the public about the extent and nature of · 
.the discharge. Such steps may include, but are not limited to, posting of the river at access points and other 
places, news releases, arid paid announcements on radio and television. 

8. Removed Substances 

Solids, sludges; filter backwash, ot other pollutants removed in the <:outse of treatment or control of wastewaters 
sha'll be disposed of in such a manner as to prevent any pollutant from such materials from entering public 
waters, causing nuisance conditions, or creating a public health hazard. ' 

SECTION C. MONITORING AND RECORDS 

Remesentative Sampling 

Sampling and measurements taken as required herein shall be representative of the volume and nature of the 
· monitored discharge. .All samples shall be taken at the monitoring points specified in this permit and shall be 
taken, unless otherwise specified, before the eftluent joins or is diluted by any' other waste stream; body of water, 

. or substance. Monitoring points shall not be changed without notification to and the approval of the pirector. 
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Appropriate flow. measurement devices and methods· consistent with accepted scientific practices shall be 
selected and used to ensure the acc\lracy and reliability of measurementS. of the volume of mon,itored discharges. · 
The devices shall be installed, calibrated and maintained to insure that the accuracy of the meilsurements is 
consistent with the accepted capability of that type of device. · Devices. selected shall be capable of measuring . 
flows with a maximum deviation of less than ± 10 percent from true discharge rates throughout the range of 
expected discharge volumes. · · · · 

· 3. Monitoring Procedures 

MonitQring must be conducted according to test procedtires approved under 40 CFR Part 136, unless otlier test 
procedures have been specified in this permit. · 

4. Penalties of Tampering 

The. Clean Water Act provides that any person who falsifies, tampers with, or knowingly renders inaccurate, any . 
monitoring device or method required to be maintained under this permit shall, upon conviction, be punished by 
a fme of not more than $10,000 per violation, or by imprisonment for not more thantWo years, or by both. If a 
conviction of a person is for a violation committed after a fttst copviction of such person, punishment is a fine 
not more than $20,000 per day of violation, or by imprisonment of not more than four years or both . 

. 5. Rerorting of Monitorillg Results · 
• 

Monitoring.results shall be summariz,ed each.month on a Discharge Monitoring Report Jorm approved by the 
Department. The reports shall be submitted monthly and are tci be mailed, delivered or otherwise transmitted by 

· the 15th day of the· following month unless specifically approved otherwise in Schedule B .of this permit. 
. . t . ' .... . .· .. ' .· ' . . 

6. Additional Monitoring by the Permittee 

. . If the permittee monitors any pollutant more frequently than required by this permit, using test procedures 
approved under 40 CFR 136 or as specified in this permit, the results of this monitoring shall be included in. the 
calculation. and reporting of the data submitted in the Discharge Monitoring Report. Such· increased freq ii ency 
shall also be indicated. For a pollutant parameter that may be sampled more than once per day (e.g., Total 
Chlorine Residual), only the average daily value shall be recorded unless otherwise specified in. this permit. 

7. Averaging of Measurements 

Calculations for.all limitations which req~ averaging of measurements shall utilize an.arithmetic mean, except 
for bacteria which shall be averaged as specified in this permit. 

8. . Retention ofRecords 

Except for records of monitoring information required by this permit related to th.e permittee's sew8_ge sludge use 
and disposal activities, which shall be retained for a period of at least five years (or longer as required by 40 CFR 

. part 503), the permittee shall retain reco~ds of all monitoring information, including all. calibration and . 
. · maintenance records of'all original Strip chart recordings for continuous monitoring instrumentation, copies of all 

reports required by this permit, and. records of all data used to complete the application for this permit, for a 
period of at least 3 years from the date of the sample, measurement, report or application. This period·may be · 
extended by request of the Director at any time. · · · · · · 

Records. Contents 

Reeords of m011itoring information shall include: 

a. The date, exact place, time and iµethods of sampling or measurements; 

b. The individual(s) who performed the sampling or me115urements; 



c. The dilte(s) analyses were performed; 

d. The individual(s) who performed the analyses; 

e. The analytical techniques or methods us.ed; and 

f. The results of such analyses. 
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10. fuspection and Entry 

The permittee shall allow the Dirootor, or an authorized representative upon the presentation of credentials to: 

a. Enter upon the permittee's premises where a regulated facility or activity is located or conducted, or 
where records must be kept under the conditions of this permit; 

b. Have access to and copy, at reasonable times, any records that must be kept under the conditions of this 
permit; · · · 

c. fuspect at reasonable times any facilities, equipment (including monitoring and control equipment), 
practices, or operations regulated or required under this permit, and · 

d. Sample or monitor at reasonable times, for the purpose of assuring permit compliance or as otherwise 
. authorized by state law, any substances or parameters at any location. 

;.r> SECTION D. REPORTING REQUIREMENTS 

1. Planned Changes 

The permittee shall comply with Oregon Administrative Rules (OAR) 340, Division 52, "Review of Plans and 
Specifications". Except where exempted under OAR 340-52, no construction, installation, or modification, 
involving disposal sYStems, treatment works, sewerage systems, or conimon sewers shall be commenced until the 

· plaris and speeifications are submitted tO and approved by the Department. The permittee shall give notice to the 
Department as soon as possible of any planned physical alternations or additions to the permitted facility. 

2. Anticipated Noncompliance 

The permittee shall give advance notice to the Director of any planned changes in the permitted facility or 
activity which may result in noncompliance with permit requirements. · · 

3. Transfers 

This permit may be transferred to a new permittee provided the transferee acquires a property interest in the 
permitted activity and agrees in writing to fully comply with all the terms and conditions of the permit and the 
rules of the Commission. ·No permit shall be transferred to a third party without prior written approval fro-m the 

·Director. The permittee shallnotify the .DeJ?artinent when a transfer of property interest takes place. · · 

4. . Compliiin~e Schedule 

Reports. of compliance ·or noncompliance . with, or any progress reports . on interiti;i and final requirements 
contained. in any compliance schedule. of this permit shall be .submitted no later than 14 days following each 
schedule date.' Any reports of noncompliance shall include the cause of noncompliance, any remedial actions 
taken, and the probability pf meetillg the next scheduled requirements. · · 

5. Twenty-Four Hour Reporting 

The permittee shall report any noncompliance which may endanger health or the environment. Any information 
· shall be provided orally (by telephone) within 24 hours, unless otherwise specified in this permit, from the time . 



File Number:· 102894 
Page 26 of 28 Pages 

the permittee becomes. aware ·of the circumstances.. During nonnal ·business hours,. the Department's Regional 
office shall be called. Outside ofnonnal business hours, the Department shallbe·contacted at 1-800-452-0311 
(Oregon Emergency Response System). · · 

A written submission shall also be provided within 5 days of the. time the permittee becomes aware of the 
circumstances. If the permittee is establishing an affumative defense of upset or bypass to any offense iJnder 
ORS 468.922 to 468.946, and in which case if the original reporting notice was oral, delivered written notice 
must be made to the Department or other agency with regulatory jurisdiction within 4 (four) calendar days. The . 
written submission shall contain: · 

a. A description of the noncompliance and its cause; 

b. Th11 period of noncompliance, including exact .dates and times; 
. . . 

c. The estimated time noncompliance is expected to continue if.ithas not been corrected;. 
. , . 

d.. ·Steps taken or planned to reduce, eliminate, and prevent reoccurrence of the noncompliance; and 

· e. Public notification steps taken, pursuant ti> General Condition B. 7. 

The following shall be included as infonnation which must be reported within 24.hours under this paragraph: 

a. Any unanticipated bypass which exceeds any effluent limitation in this .pennit. 

b. Any upset which exceeds any effluent limitation in this pennit. · 

c. Vii>Jation of maximtim daily discharge limitation for any of the pollutants listed by the Director in this 
pennit. · · 

The Department may waive the written report on a case-by-case basis if the oral report has been received within 
· 24hours. ·· 

6. Other Noncompliance 

The pennittee shall report all instances of noncompliance not reported under General Condition D.4 ot D.5, at 
the time monitoring reports are submitted. The reports shall contain: · 

a. · A description of the noncompliance and its cause; 

b. The period of noncompliance, including exact dates and times; • 

c. The estimated time noncomplianceis expected to continue, if it has not been corrected; and 
, .. 

d. Steps taken or planned to reduce, eliminate, and prevent reoccurrence of the noncompliance. 

7. . Duty to Provide Infonnation 

The pennittee shall furnish to the Department, within a reasonable time, any infonnation which the Department .· 
may request to determine compliance with this pennit. The pennittee shall also furnish to the ·Department, upon 
request, copies of records reqiiired to be kept by this penitlt. 

· Other Infonnation: When the permi~ ~comes aware that it failed to submit any relevant facts in a permit 
application, or submitted inoorrect information in a:perinit application or any report to the Department, it shall 
.promptly submit such facts or information. . · · 

8~ Sienatory Requirements 
. ''.. » . . . . - i'. . . . - . ,' ; .• ' . . . . . . 

All applications, reports or lrifonnation sqbmitted to the Department shall be signed and. certified in accordance 
with 40 CFR 122.22. . . 
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9. Falsification of Information 
' 

A person who supplies the Department with false information; or omits material or required information, as 
specified in ORS 468.953 is subject to criminal prosecution. · 

10. Changes to fudirect Dischargers" [,\pplicable to Publicly Owned Treatment Works (POTW) only) · 

The permittee must provide adequate notice to the Department of the following: 
' 

a. Any new introduction of pollutants into the POTW from an indirect discharger which would be subject 
. to section 301 or 306 of the Clean Water Act if it were directly discharging those pollutants and; 

b. Any substantial change in the volume or character of pollutants being introduced into the POtw by a 
source introducing pollutants into the POTW iit the time of issuance of the permit. 

. . . ' 

c. . For the purposes of this paragraph, adequate notic!l shall include information on (i) the quality and · · 
quantity of effluent introduced into the POTW, and. (ii) any antfoipated impact of the change on the 
quantity or quality ofeffluent to be discharged from the POTW. 

" 11: Changes to Discharges of Toxic Pollutant - [Applicable to existing manufacturing, commercial, mining, and 
· siMcultural dischargers only] 

.. ; The permittee .must notify the Department as soon as they know or have reason to believe of the following: 

a. That any actiVity has occurred or will occur which would result in the discharge, on a routine or frequent. 
basis, of any toxic pollutant which is not limited in the permit, if that discharge will exceed the highest of 
the following "notification levels: 

(1) One hundred micrograms per liter (100 µgil); 
·'' 

(2) 

(3) 

(4) 

Two hundred micrograms per liter (200 µgil) for acrolein and acrylonitrile; five hundred 
micrograms per liter (500 µgil) for 2,4-dinitrophenol and for 2-methyl-4,6-dinitrophenol; and 
one milligram per liter (1 mgil) for antimony; · 

Five (5)..times the maximum concentrati011 value reported for that pollutant in the permit 
· application in.accordance with 40 CFR 122.2l(g)(7); or· · 

The level estab.liShed by the Department in accordance with 40 CFR 1~2.44(f). 

b. That any activity has occurred or will occur which would rtisult in any discharge, on a non-routine or 
infrequent basis, of a toxic pollutant which is not limited in the permit, if that discharge will exceed the 
highest of the following ''notification levels": · 

· (1) Fivehiindredmicrogiamsperliter(500 µg/l); 

(2) One milligram per liter (l' mg/I) for antimony;. · 

(3) Te.n (10) times the maximum concentration value reported for that pollutant in the permit .. 
. application in accordance with 40 CFR 122,2l(g)(7); or 

(4) . The level established by the Department in accordanee with 40 CFR 122.44(f) . 

.>ECTION E. DEF1NITIONS . , 

1. BOD means five-day biochemical oxygen demand. 

2. TSS means total suspended solids. · 



3. mg/I means milligrams per liter. 

4. kg means kilograms . 

. 5. m3/d means cubic meters per day. 

6. MGD means million gallons per day. 
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' . 

7. Composite sample means a sample formed by collecting and mixing discrete samples taken periodically and 
.based on time or flow. · · 

· 8. FC means fecal coliform bacteria. 

9. Teclmology based Permit·efflueilt limitations ineans teclmology"based treatment requirements as defined in 40 . 
CFR 125.3, and concentration and mass load effluent limitations that are based' on minimum design criteria 
specified in OAR 340-41. · ' 

10. CBOD means·five day carbonaceous biochemical oxygen demand. 

11: . Gfab sample means an individual discrete sample collected over a period of time not to exceed 15 minutes. 

12. Quarter means January through March, April through June, July through September, or October through 
December. 

' 13. Month means calend!lf month; 

14. · Weekmeans a calendar week of Sunday tlirough Saturday. 

15. Total residuafchlorine means combined chlorine forms plus free residual.chlorine. 

16. · The term "bacteria" includes but is-not limited to fecal coliform bacteria, total coliform bacteria, and E. coli 
bacteria. 

17 ... · POTW means a publicly owned treatment works. 
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Attachment B 

Antidegradation Policy/Growth Policy 

OAR 340-041-0004 

(1) Purpose. The purpose of the Antidegradation Policy is to guide decisions that affect 
water quality such that unnecessary further degradation from new or increased point and 
nonpoint sources of pollution is prevented, and to protect, maintain, and enhance existing 
surface water quality to ensure the full protection of all existing beneficial uses. The 
standards and policies set forth in OAR 340-041-0007 through 340-041-0350 are 
intended to supplement the Anti de gradation Policy. 

(2) Growth Policy. In order to maintain the quality of waters in the State of Oregon, it is 
the general policy of the Commission to require that growth and development be 
accommodated by increased efficiency and effectiveness of waste treatment and control 
such that measurable future discharged waste loads from existing sources do not exceed 
presently allowed discharged loads except as provided in section (3) through (9) of this 
rule. 

(3) Nondegradation Discharges. The following new or increased discharges are subject to 
this Division. However, because they are not considered degradation of water quality, 
they are not required to undergo an antidegradation review under this rule: 

(a) Discharges Into Existing Mixing Zones. Pollutants discharged into the portion of a 
water body that has been included in a previous mixing zone for a permitted source, 
including the zones of initial dilution, are not considered a reduction in water quality, so 
long as the mixing zone is established in accordance with OAR 340-041-0053, there are 
no other overlapping mixing zones from other point sources, and the discharger complies 
with all effluent limits set out in its NPDES permit; 

(b) Water Conservation Activities. An increase in a pollutant concentration is not 
considered a reduction in water quality so long as the increase occurs as the result of a 
water conservation activity, the total mass load of the pollutant is not increased, and the 
concentration increase has no adverse effect on either beneficial uses or threatened or 
endangered species in the water body; and 

(c) Temperature. Insignificant temperature increases authorized under OAR 340-041-
0028(11) and (12) are not considered a reduction in water quality. 

(d) Dissolved Oxygen. Up to a 0.1 mg/I decrease in dissolved oxygen from the upstream 
end of a stream reach to the downstream end of the reach is not considered a reduction in 
water quality so long as it has no adverse effects on threatened and endangered species. 

(4) Recurring Activities. Since the baseline for applying the antidegradation policy to an 
individual source is the water quality resulting from the source's currently authorized 

1 



discharge, and since regularly-scheduled, recurring activities remain subject to water 
quality standards and the terms and conditions in any applicable federal and state permits, 
certifications and licenses, tbe following activities will not be considered new or 
increasing discharges and will therefore not trigger an antidegradation review under this 
rule so long as tbey do not increase in frequency, intensity, duration or geographical 
extent: 

(a) Rotating grazing pastures, 

(b) Agricultural crop rotations, and 

( c) Maintenance dredging. 

(5) Exemptions to the Antidegradation Requirement. Some activities may, on a short term 
basis, cause temporary water quality degradation. However, these same activities may 
also have substantial and desirable environmental benefits. The following activities and 
situations fall into this category. Such activities and situations remain subject to water 
quality standards, and must demonstrate tbat they have minimized adverse affects to 
threatened and endangered species in order to be exempt from the antidegradation review 
under this rule: 

(a) Riparian Restoration Activities. Activities that are intended to restore the 
geomorphology or riparian vegetation of a water body, or control invasive species need 
not undergo an antidegradation review so long as the Department determines that there is 
a net ecological benefit to tbe restoration activity. Reasonable measures that are 
consistent with the restoration objectives for the water body must be used to minimize the 
degradation; 

(b) Emergency Situations. The Director or a designee may, for a period of time no greater 
than 6 months, allow lower water quality without an antidegradation review under this 
rule in order to respond to public health and welfare emergencies (i.e., a significant threat 
ofloss of life, personal injury or severe property damage); and 

(c) Exceptions. Exceptions authorized by the Commission under (9) of this rule. 

( 6) High Quality Waters Policy: Where the existing water quality meets or exceeds those 
levels necessary to support propagation of fish, shellfish, and wildlife and recreation in 
and on the water, and other designated beneficial uses, that level of water quality must be 
maintained and protected. However, the Environmental Quality Commission, after full 
satisfaction of the intergovernmental coordination and public participation provisions of 
the continuing planning process, and witb full consideration of sections (2) and (9) of this 
rule, and 340-041-0007(5), may allow a lowering of water quality in these high quality 
waters if it finds: 

(a) No other reasonable alternatives exist except to lower water quality; and 
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(b) The action is necessary and benefits of the lowered water quality outweigh the 
environmental costs of the reduced water quality. This evaluation will be conducted in 
accordance with DEQ's "Antidegradation Policy Implementation Internal Management 
Directive for NPDES Permits and section 401 water quality certifications," pages 27, and 
33-39 (March 2001) incorporated herein by reference; 

( c) All water quality standards will be met and beneficial uses protected; and 

(d) Federal threatened and endangered aquatic species will not be adversely affected. 

(7) Water Quality Limited Waters Policy: Water quality limited waters may not be 
further degraded except in accordance with section (9)(a)(B), (C) and (D) of this rule. 

(8) Outstanding Resource Waters Policy. Where existing high quality waters constitute an 
outstanding State or national resource such as those waters designated as extraordinary 
resource waters, or as critical habitat areas, the existing water quality and water quality 
values must be maintained and protected, and classified as "Outstanding Resource Waters 
of Oregon." 

(a) The Commission may specially designate high quality water bodies to be classified as 
Outstanding Resource Waters in order to protect the water quality parameters that affect 
ecological integrity of critical habitat or special water quality values that are vital to the 
unique character of those water bodies. The Department will develop a screening process 
and establish a list of nominated water bodies for Outstanding Resource Waters 
designation in the Biennial Water Quality Status Assessment Report (305(b) Report). The 
priority water bodies for nomination include: 

(A) Those in State and National Parks; 

(B) National Wild and Scenic Rivers; 

(C) State Scenic Waterways; 

(D) Those in State and National Wildlife Refuges; and 

(E) Those in federally designated wilderness areas . 

. (b) The Department will bring to the Commission a list of water bodies that are proposed 
for designation as Outstanding Resource Waters at the time of each triennial Water 
Quality Standards Review; and 

(c) When designating Outstanding Resource Waters, the Commission may establish the 
water quality values to be protected and provide a process for determining what activities 
are allowed that would not affect the outstanding resource values. After the designation, 
the Commission may not allow activities that may lower water quality below the level 

3 



established except on a short term basis to respond to public health and welfare 
emergencies, or to obtain long-term water quality improvements. 

(9) Exceptions. The Commission or Department may grant exceptions to this rule so long 
as the following procedures are met: 

(a) In allowing new or increased discharged loads, the Commission or Department must 
make the following findings: 

(A) The new or increased discharged load will not cause water quality standards to be 
violated; 

(B) The action is necessary and benefits of the lowered water quality outweigh the 
environmental costs of the reduced water quality. This evaluation will be conducted in 
accordance with DEQ's "Antidegradation Policy Implementation Internal Management 
Directive for NPDES Permits and section 401 water quality certifications," pages 27, and 
33-39 (March 2001) incorporated herein by reference; and 

(C) The new or increased discharged load will not unacceptably threaten or impair any 
recognized beneficial uses or adversely affect threatened or endangered species. In 
making this determination, the Commission or Department may rely upon the 
presumption that if the numeric criteria established to protect specific uses are met the 
beneficial uses they were designed to protect are protected. In making this determination 
the Commission or Department may also evaluate other State and federal agency data 
that would provide information on potential impacts to beneficial uses for which the 
numeric criteria have not been set; 

(D) The new or increased discharged load may not be granted if the receiving stream is 
classified as being water quality limited under OAR 340-041-0002(62)(a), unless: 

(i) The pollutant parameters associated with the proposed discharge are unrelated either 
directly or indirectly to the parameter(s) causing the receiving stream to violate water 
quality standards and being designated water quality limited; or 

(ii) Total maximum daily loads (TMDLs), waste load allocations (WLAs) load 
allocations (LAs), and the reserve capacity have been established for the water quality 
limited receiving stream; and compliance plans under which enforcement action can be 
taken have been established; and there will be sufficient reserve capacity to assimilate the 
increased load nnder the established TMDL at the time of discharge; or 

(iii) Effective July 1, 1996, in water bodies designated water-quality limited for dissolved 
oxygen, when establishing WLAs under a TMDL for water bodies meeting the conditions 
defined in this rule, the Department may at its discretion provide an allowance for WLAs 
calculated to result in no measurable reduction of dissolved oxygen (DO). For this 
purpose, "no measurable reduction" is defined as no more than 0.10 mg/L for a single 
source and no more than 0.20 mg/L for all anthropogenic activities that influence the 
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water quality limited segment. The allowance applies for surface water DO criteria and 
for Intergravel dissolved oxygen (IGDO) if a determination is made that the conditions 
are natural. The allowance for WLAs applies only to surface water 30-day and seven-day 
means; or 

(iv) Under extraordinary circumstances to solve an existing, immediate and critical 
environmental problem, the Commission or Department may, after the completion of a 
TMDL but before the water body has achieved compliance with standards, consider a 
waste load increase for an existing source on a receiving stream designated water quality 
limited under OAR 340-041-0002(62)(a). This action must be based on the following 
conditions: 

(I) That TMDLs, WLAs and LAs have been set; and 

(II) That a compliance plan under which enforcement actions can be taken has been 
established and is being implemented on schedule; and 

(III) That an evaluation of the requested increased load shows that this increment of load 
will not have an unacceptable temporary or permanent adverse effect on beneficial uses 
or adversely affect threatened or endangered species; and 

(IV) That any waste load increase granted under subparagraph (iv) of this paragraph is 
temporary and does not extend beyond the TMDL compliance deadline established for 
the water body. If this action will result in a permanent load increase, the action has to 
comply with sub-paragraphs (i) or (ii) of this paragraph. 

(b) The activity, expansion, or growth necessitating a new or increased discharge load is 
consistent with the acknowledged local land use plans as evidenced by a statement of 
land use compatibility from the appropriate local planning agency. 

(c) Oregon's water quality management policies and programs recognize that Oregon's 
water bodies have a finite capacity to assimilate waste. Unused assimilative capacity is an 
exceedingly valuable resource that enhances in-stream values and environmental quality 
in general. Allocation of any unused assimilative capacity should be based on explicit 
criteria. In addition to the conditions in subsection (a) of this section, the Commission or 
Department may consider the following: 

(A) Environmental Effects Criteria: 

(i) Adverse Out-of-Stream Effects. There may be instances where the non-discharge or 
limited discharge alternatives may cause greater adverse environmental effects than the 
increased discharge alternative. An example may be the potential degradation of 
groundwater from land application of wastes; 

(ii) Instream Effects. Total stream loading may be reduced through elimination or 
reduction of other source discharges or through a reduction in seasonal discharge. A 
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source that replaces other sources, accepts additional waste from less efficient treatment 
units or systems, or reduces discharge loadings during periods of low stream flow may be 
permitted an increased discharge load year-round or during seasons of high flow, so long 
as the loading has no adverse affect on threatened and endangered species; 

(iii) Beneficial Effects. Land application, upland wetlands application, or other non
discharge alternatives for appropriately treated wastewater may replenish groundwater 
levels and increase streamflow and assimilative capacity during otherwise low 
streamflow periods. 

(B) Economic Effects Criteria. When assimilative capacity exists in a stream, and when it 
is judged that increased loadings will not have significantly greater adverse 
environmental effects than other alternatives to increased discharge, the economic effect 
of increased loading will be considered. Economic effects will be of two general types: 

(i) Value of Assimilative Capacity. The assimilative capacity of Oregon's streams is 
finite, but the potential uses of this capacity are virtually unlimited. Thus it is important 
that priority be given to those beneficial uses that promise the greatest return (beneficial 
use) relative to the unused assimilative capacity that might be utilized. Jn-stream uses that 
will benefit from reserve assimilative capacity, as well as potential future beneficial use, 
will be weighed against the economic benefit associated with increased loading; 

(ii) Cost of Treatment Technology. The cost of improved treatment technology, non
discharge and limited discharge alternatives may be evaluated. 

Stat. Auth.: ORS 468.020, 468B.030, 468B.035, 468B.048 
Stats. Implemented: ORS 468B.030, 468B.035, 468B.048 
Hist.: DEQ 17-2003, f. & cert. ef. 12-9-03 
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INTRODUCTION 

The City of Salem owns and 6Rerates a secondary wastewater treatment facility located in Salem, Oregon · 
(see Attachment 1). The treatment facility serves the Salem/Keizer area. Domestic, commercial and 
industrial wastewater is treated and discharged to the. Willlllllette River in accordance with Nat.icinal 
Pollutant Discharge Elimination System (NPDES) Permit number 101145. The NPDES Permit for the · 
facility was originally issued on June 26, 1991 as Permit number 100783 in response to Application 
number 998162. The City appealed the permit and the appeal was resolved with the reissuance of the 
permit on August 25, 1993 as Permit number 101145. · 

On May 2, 1996, the City requested a mcidificati~n of the Permit. The Permit modification was issued on 
January 21, 1998. The changes included new emergency overflow points, a much lower total residual 
chlorine limit, bacterial limits based on E. coli rather than fecal coliform, le~s stringent carbonaceous 
biochemical oxygen demand (CBOD;) and total suspended solids (TSS) removal efficiency limits during . 
periOds of high flow, a Zone of Initial Dilution (zID) was included in the mixing zone definition, 
modifications to the overflow prohibition, monitoring requirements. for bacteria and. ammonia were 
changed and a study on ammonia discharges was required. · · 

The Permit expired on May 31, 1998. The Departntent received a renewal application on December 15, 
1997. The peirnit shall not be deemed to expire until fmal action has been taken on the renewal 
application as per Oregon Admiriistrative Rules (OAR) 340-045-0040. A renewal permitis necessary to 
discharge to state waters pursuant to .provisions of Oregon Revised Statutes (ORS) 468B.050 ·and the . 
Federal Clean Water Act. The Department proposes to renew the permit. This permit evaluation report 
describes the basis and methodology used in developing the permit. 

.This permit is· a joint federal and state permit and subject to federal and state regulations. The Clean 
Water Act, the Code of F.ederal Regulations, and numerous guidelines of the Enviromnental Protection 
Agency (EPA) provide the fedetal permit requirementS. The Oregon Revised. Statutes, Oregon 
Administrative Rules, and policies and guidelines of the Departinent of Environmental · Quality 
(Department) provide the state permitting requirements. · 

FACILITY DESCRIPTION 

The treatment facility receives wastewater primarily froni residential, commercial, and industrial sources 
from a population of approximately 210,000. The ~xisting treatment plant (see Attachment2) is located 
near the Willamette River in the northwestern coine(ofthe Salein/Keizer urban groWth boundary (T)GB). 
The treatment plant is composed of two distlti.ct sets of facilities, which were largely' constructed between 
1960 and 1975. The older portion of the plant, typically referred to as the North Plant, consists of an 
influent, pump station, headworks, twci prilliary center-feed cifculill' clarlfiers, four tock media trickling 
filters, and a .circular center-feed secondary clarifiet/cl'ilorine contact tank. These liquid processes, along 
with two gravity thickeners and three anaerobic digesters, have been in operation since 1963. An addition 
constructed in 1975, which was initially intended to operate in parallel with the trickling filter process, 
consists of two primary clarifiers, a pure-oxygen activated sludge process, four secondary clarifiers, a 
chlorine contact chamber, an additional gravity thickener, and four anaerobic digesters. These facilities 
comprise the· South Plant. A project that allows the North Plant and the South Plant to operate in series 
and/or parallel was added in the mid-1980s. · · · · 

Facilities that currently serve both the North and South Plants include a bar screen (added in 1989), 
temporary sodium hypochlorite chlorination a11d sodium bisulfite dechlorinati\)li facilities (added from 
2000 to 20(11), and solids thickelling 'iU)d dewatering processes (adde4 in 1998 to aid dewatering and to 
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replace/augment the. aged dissolved air flotation system). Effluent is discharged through a 72-inch outfall 
to a riverbank discharge at Willamette River at river mile 78.4. 

Dry Weather Non-Canning - The existing permit identifies the treatmeqt facility design average dry· 
weather flow (ADWF) capacity as 35 million gallons per day (MOD). Currently the plant operates at 
approximately 32;5 MGD duririg the dry season based upon an average of flows over the past five years. 
The treatment plant complies }Vii:h permit limits. Even though the treatment facility is nearing its design 
capacity, the treatment plant produces high quality treatment, particularly during the dry weather season. 
During the wet weather season, the City's col1ection system experiences sanitary sewer overflow during 
major storm events. 

Canning Season - When canning season loads. begin to arrive at the Willow Lake Water .Pollution 
Control Facility (WL WPCF) (typically in July), the process train is altered to account for loa41imitations 
at the trickling filters. The filters can be loaded only up to approximately 20 lb per day of biochemical 
oxygen demand (BOD5) per 1,000 cubic feet of media volume (lb/dil,000 cf) before odor generation 
becomes a serious problem. Under typical canning season loading conditions, this limits flow to the 
North Plant to approximately B MGD. The trickling filter effluent (TFE) is pumped across the site to 
receive additional secondary treatment in the South secondary process. The bulk of the flow (up tci 30. 
MGD) is routed directly from the headworks to the South primary clarifiers, and intci the south .. 
secondary process. · 

Process variation in. the South Plant is required under the canning season loading condition, to handle the 
frequently high and variable BOD !Oads arriving at the WL WPCF. The system, which is 9perated as an' 
a:ir activated sludge process during the majority of the year, is converted to high purity oxygen activated 
sludge (HPOAS) system to handle BOD loads that are frequently in excess of 500 mg/L. Effluent from<· 
the North trickling filters is combined with South primary effluent, and treated with the HPOAS system. 
Clarified South secondary effluent is chlorinated and dechlorinated prior to discharge. · · 

, ··-.-

Wet Weather - As load.s from the canning season subside in late October, flows to the facility begin to· 
increase in response to the wet weather season. During this condition, wet weather flows up to 40 MGIY 
can be treated across the North Plant, with up to 30 MGD of trickling' filter effluent receiving 
disinfection through the North secondary clarifier prior to discharge, Series treatment through tile 
trickling filters and air activated sludge processes occurs for up to 10 MGD of TFE. When influent flow 
. exceeds 40 MGD, a flow split downstream of the pll!Ilt headwor~s diverts up to 30 MGD to the South 

. primary clarifiers l!Ild secondary pro(;ess. This flow is <;larifled in the South secondary clarifiers priOr to 
disinfection l!Ild then dischrulge, · . · · · · · 

When influent flow exceeds 80 MGD, it is necessary for the WL WPCF staff to employ select treatment 
to avoid process .overloads. Flow to the North P!l!Ilt, limited to 40 MGD by hydraulic restrictions; is 
treated across the trickling filters (of which 10 MGD is then pumped to the South Plant secondary 
treatment system). The remaining influent (up to 65 MGD) is diverted to the South primary clarifiers. Up. 
to .50 MGD is treated in the South Pll!Ilt secondary treatment system (activated sludge) and up to 30 
MGDis treated in the North Pll!Ilt secondary treatment system. Flow in excess of 80 MGD is given . 
primary treatmenf and disinfection and then discharged. . · 

· Changes in Operation 

Since the last pennit wasissued, de~hlorination f~cilities have .been added, a pilot wetll!Ilds constructed, 
and solids de:Wateting has been placed into operation: In additiqn, chlorine was converted from gas to 
liquid and a new bar screen h~ jleel) illstalleci. · 
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· . New Facilities 

The City is ctirrently completing preliminary and final design of new wastewater treatment facilities. , 
·These facilities are to be located at the existing Willow Lake Treatment Plant, and the new Peak Excess 
Flow Treatment Facility (PEFTF) at North River Road Park, the site of an· existing wastewater· pump 
station and an emergency overflow outfall which discharges to the Willamette River at river mile 82.6. 
This is the site of the original wastewater treatment plll!lt for the City of Salem and the outfall was part of · 
that facility. The new facilities are being designed to eliminate sanitary sewer overflows in accordance 
with Mutual Agreement and Order No. WQ/M-WR-97-12. 

Willow Lake Water Pollution Control Facility -The. Willow Lake Water Pollution Control Facility· 
improvements are being designed to increase the capacity of the treatment plant to 155 MGD (wet 

·weather maximum month). The improvements are being· constructed in phases. The first group of· 
projects are scheduled to be completed by December 2009, and include a new influent pump station and · 
headworks to provide 100 MGD of capacity, four new circular pnmary c1arifiers, two new gravity 
thickeners for thickening primary sludge, expanded WAS thickening and biosolids dewatering facility, 
permanent chI6rinatioil and dechlorination facilities, an. additional pass on the existing chlorine contact 
basin, a new parRllel outfall and diffuser structure and improvements to the electrical distribution system 
and other treatment plant infrastructure (see Attachment 3). · · 

The size, number, and wet weather capacity of the e)\isting and planned liquid stream treatment plant 
components are summarized in the table below. · · 

Process Number I Size mach) Wet Weather Caoacitv <Total)· New I Existine . 
Influent Pumn Station 11- lOOMGD New 
Influent Pumn Station 11- >55MGD Existine · · 
In;fluent Screens ·' 

2/ 7' wide lOOMGD ·New 
Influent Screens 2I10' Wide 

-· -. 
>SSMGD Eiisiin" 

Primmv Clarifiers 4I140' dia. lOOMGD ' New 
South Prim•rv Clarifiers 2/ 140' dia. 65MGD Existine 

' 

Trickling Filters · 3 I 225' dia. . ±30MGD Existing 
Aeration Basins 3 I 1.43 Meal 60MGD Existin1> 
Sec1;mdarv Clarifiers ' 4I140' dia. 60MGD Existin" 
Chlorine Contact Basin 1/ 1.59 Meal 155MGD Exoanded Existine 

There are 3 distinct seasons of operation at the facility: 

Wet Weather Season. Upori completion of the projects in December 2009, the WLWPCF will have 
hydraulic capacity to treat up to 155 MGD of wet weather flow through a combination of primary and . 
secondary treatment. Fiow into the plant wjll be split between the new headworks/primaries.(100 MGD), 
and .the existing screens/pumps/primaries (up to 55 MGD). Flows up to 60 MGO will receive secondary 
treatment in the activated sludge. treatment system and up to 30 MGD will receive secondary treatmentin 
the trickling filter treatment system. Flows in excess of 90 MGD will receive primary treatment thi6'iigJi 
a combination of new and existing clarifiers. All effluent will be disinfected through the expanded 
chlorine contact basin. 

Dry Weather Season. The dry weather season is the period when flows are low, and l<ia,ds are not 
impacted by industrlal (primarily fruit and vegetable packaging) activities. During this period all influent 
is treated by· the new. head works and· primary clarifiers. Primary effluent will be split between trickling 
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filter/activated sludge and conventional activated sludge secondary treatment. All effluent will. be 
disinfected through the expanded chlorine contact basin. 

Canning Season. During the cannfug season, flows and loads are impacted by industrial (primarily fruit 
and vegetable packaging) activities. 'During this period all influent is treated by the new headworks and 
primary clarifiers. Primary effluent will be split between trickling filter/activated sludge and high purity 

. o:Kygen activated sludge (HPOAS) secondary treatment. All flow will· be treated through the HPOAS 
process doting the· c8nning season. The· flow through the trickling filters, which are limited in their 
capacity to treat BOD without generating odors, also is routed through HPOAS. All effluent will be 
disinfected through the expanded chlorine contact basin. 

North River Road Park Facilities - The proposed North River Road Park Peak Excess Flow Treatment 
Facility (PEFTF) (see Attachment 4) is designed to provide secondary treatment to wet weather flows .· 
j:hat exceed the capacity of the trunk sewer that conveys flow to the Willow Lake Water Pollution 
Control Facility. Because the operaµon of the PEFTF is more expensive than conventional secondary . 
treatment, the operation will be limited to those periods of time when the secondary treatment capacity of 
the WL WPCF is exceeded. 

The PEFTF includes an overflow structure in the sewer, an influent pump station, influent screens, a high 
rate ballasted sedimentation process, ultraviolet (UV) disinfection, .and effluent pumpillg for use at high 
river stage. The ballasted sedimentation process utilizes polymer, coaiulant (alum or similar product) and 
microsand, to provide high rate treatinent. The settled sludge and microsand mixture is recycled to 
hydrocyclones Where the microsand is re-injected into the process and the sludge is put back into the 
trunk sewer for subsequent treatment at the Willow Lake Water Pollution Control Facility. ·· · · · -

Based on pilqt testillg performed in 2001, it is expected that this ballasted sedimentation process will 
provide:.greater thari 85 percent TSS removal and greater than 55 percent BOD5 removal. This level or·· 
treatment is equivalenfto or better than treatment achieved through conventional secondary J)focesses'·:''' 
treating similarly dilute influerits (!> SO mg/L BOD5/TSS). The pilot testing also demonstrated that when · 
coupled with downstream UV disillfection, the PEFTF treatment train at North River Road Park will" 
consistently meet Oregon bacterial standards. 

Biosolids Management and Utilization 

All waste sludge .must be managed in accordance with the Department approved Biosolids Management . 
Plan to ensure compliance with the federal biosolids regulations (40 CFR Part 503) and the state rules 
(OAR 340-050). The permittee' s biosolids management plan was originally approved on October 11, 
1989. A revised plan was submitted to the Department and approved on April 23, 1992. An updated · 
management plan was submitted in March 2003. The Department is proposing to approve the plan (see 
Attachment5);. 

Pathogen reduction. and vector attraction reduction.is achieved through anaerobic digestion. Generally the 
solids residence time exceeds 40 days at a temperature of 36.6 degrees Centigrade. Volatile solids 
reductions exceed the required 38 percent. Biosolids meet and exceed the requirements of 40 CFR 
Part 503. . 

Primary and secondary solids are. generated in the primary and secondary clarifiers respectively . .Grit is 
removed by touting primary, solids through cyclone degritter~. Screenings and grit are transported to the 
Marion County Waste To Energy Facility for incineration. 
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Solids are thickened to approximately five percent prior to mesophilic primary/secondary anaerobic 
digestion in one of two digester facilities. Primary solids are thickened in one of three gravity thickeners. 
Typically, waste activated solids are thickened on the gravity belt thickener, however the gravity 
thickeners and a dissolved air floatation facility are available as redundant thic~ening·processes. 

. . 

The north digester facility is composed of two mechanically mixed, fixed cover, primary digesters which 
overflow to a floating dome, secondary digester. The south digester facility is composed of two gas 
mixed, fixed cover, primary digesters which overflow to two, fixed cover, secondary digesters. · 

The digester facilities gas systems are common and provide fuel for the cogeneration system. All four 
primary digesters are externally heated. with coiled heat exchangers using a modified hot water loop from 
the cogeneration system as a heat source. Additionally, e11ch facility houses boilers as a redundant heat · 
source. 

Each digester facility has mechanical grinders for particle size reduction and its own loading dock 
· Liquid biosolids, at approximately 2.9 percent total solids, are loaded into pressurized tanker trucks for 

hauling to application sites. Typically, liquid biosolids from the south digester facility are pumpe\i 
through a mechanical grinder to the solids handling facility for dewatering on the belt filter press and 
storage in a loading hopper. Dewatered biosolids, at approximately 19 percent total solids, are loaded 
into semi-end dunip trucks for hauling to application sites.· · 

Based on _the Biosolids Management Plan submitted by the City in March 2003, the annual volume of 
biosolids for 2002 was 4,258 Metric Tons. Biosolids are land applied in both liquid form and at about 
19% pressed cake solids. The metals analysis for the May 2004 biosolids is summarized below: 

18.1 
.2.34 
101 
604. 19.3 
29.7 858 
0.68 

Inflow and Infiltration (I/I) 

During the 2002 and 2003 dry weather periods (June 1 through October 31), the plant's average flow was 
28.1 MGD with a daily maximum flow of 33.7 MGD in September 2003. Based on the current flows, 
this facility is near secondary treatment design capacity. During the 2002/03 and 2003/04 wet weather· 
periods (November 1 through May 31); the average flow to the facility was 46.4 MGD with a maximum 
daily flow as high as 100.5 MGD in February 2003. 

Peak flow in the system exceeds the capacity of the conveyance and treatment system. Raw sewage 
overflows occur most winters. An extensive assessment of alternative was completed as part of the 
Willow Lake Wastewater Treatment Plant Facilities Plan, March 2002, prepared for the City by Carollo 
Engineers and Black & Veatch. The recommended plan includes a. combination of added treatment ·· 
capacity at the Willow Lake Treatment Plant and the construction of the Peak Excess Flow Treatment 
Facility (PEFTF) as described under the New Facilities description. 

Page6of 38 



l J_ . ' 

Collection system maintenance activities are condueted each year to keep the system operating properly, · 
extend its life, remove sources of inflow/infiltration (III) and to prevent the introduction of new III intO 
the system. Maintenance activities include the following: 

TV Inspection: _ 
Includes inspection of existing sewer lines as well as all new' sewer lines that are added to the 
system. A written evaluation of each line segment is recorded in the Infrastructure Management 
System. Defects found in the collection system are noted and referred for appropriated corrective 
action. These actions include cleaning, repair, chemical grouting, chemical root treatment, or 
evaluation of rehabilitation/replacement. 

Sewer Main Grouting: __ 
This activity restores the integrity of the pipe joint resulting in removal of III from the collection -
system. This method is used when the main is of acceptable condition and only the pipe joints are 
leaking an excessive amount. · 

Sewer_Main Repairs I Replacement: 
This activity directly decreases III into the collection system. Sewer lines replaced under this 
activity are in addition to lines replaced under other programs (i.e. CJP projects). 

Manholes Repaired I Sealed: 
Manhole repairs restore integrity of the structure as well as removing III sources. -Work is 
,accomplished.includes work done by City crews and work done by contractor. -

Sewer Line Cleaning: 
All sewer lines in the collection system are cleaned on varying cycles (1 month to 72.nmnths) 
depending on need; The cleaning schedule and work requests are part of the City's computerized 
maintenance management system. -- -

Permanent and Temporary Flow Monitors /Rain Gauges: 
These monitors are used to collect flow data needed for designing system upgrades, monitoring 
overflow events, calibrating the collection system hydraulic model, and evaluating the condition 
of the colle_ction system (dry weather vs. wet weather flows), 

Sewer Service f Storm Drainage Service Inspections: 
The City inspects all sanitary sewer services lines when installed or repaired. All sanitary sewer 
hookups are required to pass a 15-minute no-loss air test or hydrostatic test in conformance with 
the Uniform Plumbing Code before they are accepted. No-loss requirements are strictly enforced 
to prevent I/l from entering the collection system via new sanitary service lines. Storm· drainage 
connections are also inspected to assure thl!t no illicit connections are_ made to the sanitary 
system and that the drains are properly installed_. 

Smoke Testing /Dye Testing: 
Smoke testing and dye testing of the_ collection systeiµ are performed to inspect for, or confirm 
the presence of pipeline defects, manhole defects and improper connections. Defects found are 
noted and referred for · appropriate correc.tive action. Corrective actfons may included -
replacement of niissing clean-out caps, removal of rain drains from the collection system, and 
repair of pipelfue breaks. · · · - · · 
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Collection System Rehabilitation I Repiacement is undertaken by the City on an annual basis in the 
Capitol Improvements Program (CIP). This program rehabilitates and I. or replaces· sewer mains which· 
are deteriorated. This activity removes sources of III in the collection system by eliminating pipes with 
structural defects that contribute III. On average, it is assumed that the sewer pipes will be replaced after 
75-years of service. · 

Besides the normal maintenance, rep;.n. and replace~ent programs, the City also implemeQts several 
· specific programs that reduce the amount of extraneous water entering the collection system. 

• Positive Protection Program - Started in 199.7 to reduce basement flooding from sanitary sewer 
backups. Through FY 02/03, the program has protected 323 homes at a cost of approximately 
$4,400,000. ·. . . ·. I . 

• Extraneous Water Program - Started in FY 99/00 to provide zero-interest deferred-payment loans 
for removing extraneous flows. The program is funded a $400,000 per year. 

• Lateral Replacement Program - Started in FY 01/02 to help low income property owners replace 
failed service laterals. The program is funded at $250,000 per year. 

• Lateral Retrofit Program - .Started in FY 01/02 to replace laterals in areas where the sewer .rriain 
was replaced in the 1980s .. The program is funded at $250,000 per year. 

The 1996 Master Plan included a Capital Improvement Program with numerous projects to reduce SSOs 
to tributary streams. Additional Phase II projects were included .in 2000: Completion of all projects and 
elimination of tributary overflows is required by January I, 2005. 

The City bas also conducted ¢xtensive III reduction programs and continues to make improvements to the 
collection system for the reduction of inflow. The City spends approximately $4,000,000 per year in 
sewer rehabilitation projects to reduce III. Assessment of the program has demonstrated that conveyance 
and treatment of peak flows is more .cost effective than rehabilitation of the collection system. 

Industrial Pretreatment 

The City of Salem implements an industrial pretreatment program approved by the Department on April 18, 
1983. Federal and state pretreatment requirements were included in the NPDES permit for this facility when 
the existing permit was issued. 

The City of Salem currently permits a total of27 significant industrial users (Sills) of"'.hich 8 are federally 
designated categorical industrial users. Annual pretreatment program reports including updated industrial 
waste surveys are submitted yearly. A Pretreatment Compliance Audit of tile industrial. pretreatment 
program was conducted by the Department on May 14-15, 2002. The primary focus ·ofthea:udit wa8 to · 
assess the core pretreatment program functions including legal authorities, inter-jurisdictional agreements, 
industrial waste survey methods, pennitting and compliance oversight activities. 

As a result of this audit, the Department issued a Notice of Noncompliance (NON WQ/WR-02-129) for the 
failure to modify the City's pretreatment ordinance to reflect industrial user permitting requirements, failure 
to obtain a Final Compliance Report from categorical industry, and allowing legal agreements with 

. contributing jurisdictions to expire, among other minor.program issues Jdentifie\i by theJ;?~artment. On 
October 29, 2002, the City was assessed a civil penalty in the amount of $1,200.00 for two of these 
violations. On October 15, 2003, the Department acknowledged the City complied with all of the 
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requirements identified in the Notice of Noncompliance and is considered in compliance with pretreatment 
program requirements at this time. · · 

Schedule E, Condition -12, of the current permit requires the City to submit substantial and non-substantial 
pretreatment program modification requests to the Department for approval. The .DEQ hiis approved tile 
following non-substantial pretreatment program modifications and are incorporating these program changes 
herein by reference: approval of intergovernmental agreements between the City of Salem and the Labish 
Village Sewer and Drainage District; and, the East Salem Service District, DEQ approval October 15, 2003: 
and, approved revisions to the. municipal ordina~ce entitled, SEWER AND WATER CHAPTER 74 
PRETREATMENT PROVISIONS, effective 30 days following June 11, 2003. . 

Outfalls 

The current NPDES Permit allows the. treatment facility to discharge treated. effluent into Willamette 
River at River Mile 78.2. However, the Department's GIS tool identifies the discharge location as River 
Mile 78.4. The renewal petmit will include a river mile of 78.4. The existing outfall has a bank side 
discharge from a 72-inch diameter pipeline . 

. A new outfall diffuser is being designed and constructed at the end of the . existing outfall by. the _ 
Permittee and is scheduled to be operational at the time the revised permit is effective.' This will be. 
Outfall OOlA. The main purpose of the new diffuser is to increase the available dilution and improve the 
water quality at both the edge of the zone of initial dilution and the regulated mixing zone. The basis for 
design of the new diffuser is established in the report entitled Mixing .Zone Study Report for the Willow 
Lake Wastewater Treatment Plant Discharge to the Willamette River. Oregon, dated August 1 I, 2003, 
and prepared by Limno-Tech, Inc . .A new 1-foot by 8-foot box culvert side discharge outfall (OUtfall- -
OOIB) will be constructed and used when the Willamette River is at a high level and the diffuser ~apacity' ' 
needs to be augmented to achieve peak necessary capacity in the outfall system. 

The multi-port. diffuser configuration that has been designed will fully attain water quality stahdards - ' 
given the ambient and effluent conditions specified. The diffuser consists of a round pipe laid on the .
bottom of the river, with 41 evenly spaced ports on top. The port openings point downstream and extend --

.. approximately one foot above the channel bed. Each port has an opening diameter of 10 inches. 
CORMIX modeling results for this diffuser configuration are as follows:. · 

• Predicted dilution at the RMZ = 25:1 
• Predicted dilution at the ZID = 12: 1 
. . . 

Diffuser length is limited by the,need to provide free passage of aquatic organisms past the mixing zone 
established for the WL WPCF discharge {see Mixing Zone Analysis below). It was determined, through 
model simulations, that dilution increased significantly with diffuser length and that it would be possible 
to attain a dilution of25:1 with a diffuser with a length of 120 feet: 

Tlie existing outfall at the North River Park (Outfall 002) will be used as th;i outfall for the discharge 
from the PEFTF. This is a 72-inch bypass sewer and was constructed as a part of the original sewerage 

· treatment works at the River Road Park site. Under norinal operating' .conditions, all flow that is 
discharged from Outfalr 002A will be· first treated in the PEFTF. An emergency overflow will also be 
maintained at this facility (Outfall 002B). · 

. ·. "· ' . 

The 002 outfall structure is !Ocated at the riverbank and is a rectangular, closed top, cast-iii-place 
. i . - • - - . . 

concrete structure.The outfall consists of'a low rivet level outfall and high rivet level, high flow outfall.· 
The low river level outfall is a 30-inch concrete pipe extending into the Willamette River 'to rui. uriknoWil · 
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depth. The information available shows that the 30-inch pipe was most likely constructed at a grade 
similar to the river bed slope and may extend to an assumed approximate elevation of 104 feet. At the 
outfall structure, the invert elevation of the 3.0-inch pipe is approximately 114.64 feet. The high river 
level, high flow outfall is a 5-footby 25-foot square opening in the side of the rectangular standpipe 
facing the river, This opening has an embedded, weathered steel' grating across .its entire area. · 

The existing Permit identifies 85 emergency overflow points (3 relief points, 31. pump stations and 51. 
manholes). The proposed Permit identifies 69 emergency overflow poitits (3 relief points, 30 pump · 

· stations and 36 manholes). Six pump station emergency overflows have been eliminated.while five new 
· ones have been identified. Fifteen manhole overflow points were elimitiated but no new ones were.· 
identified. The Permittee has made improvement to the collection system and constructed additional 
pump stations. The new permit reflects these chljllges with the addition of the pump stations and the 
elimination of numerous manholes that will no longer overflow. 

The Permittee has. had numerous overflows and i~ under an ord~r from the Environmental Quality 
Commission to correct overflows. By December 31, 2009, the Permittee is required to eliminate all sewer 
system· overflows up to storms of 24 hour storm event with a one-in-five-year recurrence in the winter 

· ·and orie-in-ten-year recurrence in the summer. ' . 

Groundwater Issues 

· The treatment plant is constructed entirely of im~ervious structures .. It is not anticipated thafthe treatment 
process and/or the discharge from this facility to surface waters will cause any groundwater impacts. 
Schedule A of the. proposed permit prohibits adverse impacts to groundwater. A conditio11 in Schedule D 
states that no groundwater evaluations will be required during this pel'mit cycle. · · 

The City also operates a Natural Reclamation System (NRS) adjacent to the Willow Lake treatment facility. · 
This is a pilot project to evaluate the feasibility of polishing Willow Lake effluent prior to discharge. The 
NRS operates under. a separate Watei Poilution Control Facility (WPCF) Permit. The WPCF permit 
requires regular. groundwater monitoring. The Department has deterinined that. the local groundwater has 
not been impacted by the NRS or the Willow Lake treatment facilify. ' 

Stormwater Issues 

General NP DES permits for storm water are required for wastewater treatment. facilities with a design flow 
of greater tha:ri l MGD if stormwater is .collected and discharge from, the plant site, ·All rain water at this . 
facility is directed to the influent wet well and receives full secondary treatment. There is no discharge of 
stormwater from this facility. · · · 

RECEIVING WAT~R 

. Receiving Stream Water Quality 

. The City's discharge is to Willamette at River Mile 78.4. The basin riame is the Willamette River Basin , 
and the sub-basin name is the Middle Willamette sµb-basin. The designate<l beneficial uses of the 
receiying stream are: pµblic 11114 private domestic water supply,.industrialwater supply,,irrigation, .lives.tci(l!> 
watering, fish and aquatic life (including salmonid rearing, passage .and spawning), wildlife and hunting, 
fishing,. boating, water ~ntact recreation, aesthetic quaiity, and commercial navigation and transportation. 
The water quality ·standards for the Willamette River Basin{ OAR 340-041) wete deveioped to protect 
the beneficial uses for the basin. 
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The Willamette River is included on: the Department's List of Water Quality Liniited Water Bodies (al sci 
called the 30~( d) List) as water quality limited for the following parameters: · 

6040 Willamette R. 54,9to108 Fecal Coliform Wlnter/S rln Fall 

5865 · Willamette R. 54.8 to 108 Tern erature Summer REiarin : 17.8 C 

8382 Willamette R. 54.8 to 108 Iron Year Around Table.20 
Dissolved 

8524 WillametteR. 54.8 to 108 0 en October 1 - Ma 31 

7088 Willamette R. 54.8 to 108 Mercu Year Around 
Biological 

6126 Willamette R. 54.8 to 109· Criteria· 

~ addition, the Willamette· River is water quality. limited downstream from the discharge for the 
following paranieters: 

9221 Willamette River 24.8 to 54.8 Aldrin Year Around ublic health advisories 

9223. Willamette River 24.8 to 54.8 Dieldrin Year Around ubllc health advisories 

9224 Willamette River 24.8 to 54.B DDT Year Around ubllc health advisories 

9225 Willamette River 24.8 to 54.8 DDT Metabolite DOE Year Around ublic health advisories 

A Total Maximum Daily Load (T'MDL) addressing temperature, mercury, and fecal bacteria is scheduled . , 
to be issued in 2004. The TMDL will likely assign Waste Load Allocations (WLA) to this source. The 
WLA may be incorporated into the permit by modification or during the next permit renewal. 

.Fecal Colitorm Issues 
As stated, fecal bacterial levels exceed the standard during fall, winter and spring but no TMDL has been. 
developed. The Ni>PES Permitrepresents the Bacteria Control Management Pian for the Cify of Salem. 
As long as the discharge remains in compliance with the permit's bacteria limits, the treated effluent 
discharge :will not have a negative impact on the water quality of the Willamette River with respect to 
bacteria: The sewage. collection system has experienced several raw sewage overflows. during each of the 
last several years. These overflows have contributed an unknown amount to the violations of the fecal 
bacteria standard. As these overflows are captured and treated at either Willow Lake or PEFTF 
treatment facilities, the impacts will be reduced. · 

Temperature Issues . . . . . 
Water temperature affects the biological cycles of aquatic species and is .a critical factor in maintaining 
and restoring healthy salmonid populations throughout the state. It is the policy of the Enviroinnental · 
Quality Commission (EQC) to protect aquatic ecosystems from adverse temperature changes caused by 
anthropogenic activities. The purpose of the temperature criteria listed in OAR 340-041-0028 is to . 
protect designated beneficial uses that are temperature sensitive, including salmonids in waters of the . . 

State. 

The Department utilizes Fish Use Designation: and Salmon and Steelhead Spawning Use Designations 
. maps to identify applicable temperature criteria for each basin. The Willamette Basin maps are contained 
in OAR 340-041, Figure~ 340A and 340B, respectively. According to the approved use designation map~ 
salmon and steelhead spawning is a designated use of the Willamette River from October 15 to May 15. 
During this period, the applicable numeric temperature criteribn is 13 .°C. For the remainder of the year; 
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' salmon and trout rearing and mi~ation is the designated use with an applicable numeric temperature 
criterion of 18 °C. · · 

Rearing and Migration Period · 

The Department's List of Water Quality Limited Water Bodies (also called the 303(d) List) for 20.02 
indicates the Willamette River is water quality limited for temperature duringthe summer rearing and 
migration season. Prior to the completion of a temperature TMDL, each NPDES point source that . 
discharges into a temperature water quality limited water is allowed a "Human Use Allowance". Each 
point source may cause the temperature of the water body to increase up to 0.3 degrees Celsius above the · 
applicable criteria after mixing with either twenty five (ZS) percent of the stream flow, or the mixing 
zone, whichever is more restrictive . 

. ' Based on the existing discharge, the Department calculated in-stream temperature increases (usiiig the 
existing facility design flow and maximum effluent temperatures) by two separate methods as required 
by rule (OAR 340-041-0028(12)(b)): 

• Based on 25 percent of the 7Ql0 stream flow (see Attachment 6a) 

• Based on the estimated dilution achieved in the mixing zone at 7Q 10 stream flow (see 
Attachment 6b) · 

Because the in-stream temperature increase is significantly smaller than.the allowable increase, this. 
facility has no reasonable potential to violate the temperature standard, Therefore, an Excess 'Thermal 
Load limit has not been included in this permit. · 

Winter Spawning Season 

The Departmenfs List of Water Qualify L~ited Water B~dies ( al~o called the 3 o3( d) Li;t) for 2002 
indicates the Willamette River is not water quality limited for temperature during the Winter spawning 
season, Each NPDES point source must protect cold water that complies with the water quality standard 
for temperature. Each pointsource may cause the temperature of the water body to increase up to 0.5 

· degrees Celsius above the applicable criteria after completely.mixing with the stream flow . 

.Based on the existing discharge and the 7Q10 stream flow, the Department calculated in-stream· 
temperatureincreases (see Attachment 6c) using the existing facility design flow and maximum effluent 
temperatures as required by rule (OAR 340-041-0028(1 l)(b)). Because the in-stream temperature 
increase is significantly smaller than the allowable increase, this facility has no reasonable potential to 
violate the temperature standard. Therefore, an Excess .Therm11I Load limit has not been incliided in this 
permit. · · · 

The. permit may be reopened and a maximum allowable thermal load limit included when more accurate 
· temperature data becomes available. If the Total Maximum Daily Load (TMDL) for temperature for this 
.sub-basin assigns a Waste Load Allocation (WLA) to this source, this permit may be re-opened to 
establish new thermal load limits an.cl/or new temperature conditions or requirements. 

Mercury Issues · · . · · · · · . ·.. · ·. .· · . · 
The Department has some information about discharges of mercury by the permittee. The discharge does · 
not cause violations of the acute and · chronic criteria but it is · uilknown how much the discharge 
contributes to the public health advisories caused by bioaccumulation of methylmercury in fish tissue.· 
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As. stated, a TMDL addressing mercury shoUld be issued in 2004. The TMDL will likely require many 
sources to obi:ain a Geiieral NP DES Permit addressing mercury issues. The General Permit may reqmre 
monitoring and implementation of Best Management Practices (BMP). Jn this permit, the Department 
proposes to require semi.,annual ·monitoring for mercmy during the first two years after permit issuance. 
Monitoring for mercmy must be perfonned in accordance with EPA Method 163 l. If the Department 
detei:mines thiit there is an impact from the effluent for inercmy, the permit may be modified to include 
limitations, additional monitoring or other requifements. 

· Iron1ssues 
The Willamette River is listed for iron in the reach. in which· the point of discharge for the WL wPCF is 
located. The listing is based on four samples in which the background iron concentration exceeds the 
limitssetfortlie protection of human health in Table 20 of the water quality standards. The TMi>Lto be. 
issued in 2004 will not address iron. 

Data have been collected for the effluent since the start of 2004 and the effluent iron concentration has 
ranged from 0.10 mg/I to 0.16 mg/I with an avenige concentration of0.128 mg/I .. This compares to the 
human health criteria set for water and fish ingestion of 0.30. mg/I. The proposed permit will include a . 
monthly effluent monitoring requirement for iron for one year after permit issuanee. The monitoring will . 
allow the ·Department to determine if iron in. the discharge has a reasonable potential for causing or · 
contributing to water qriality Standard violations. Jn such case, the Department rqay require additional 
monitoring or reopen the permit to include new limits, conditions or requirements. The permit will not 
include a limitation. The pennit may also be reopened should a future TMDL assign an iron WLA to this 
source. - . '. l 't :. 

. .- ",, __ ..;;; 

Dissolved Oxygen . . . . . . . . . 
The· Willamette River violates the dissolved oxygen criteria during the salmonid spawning period 
(originally assiimed to be October 1 through May 31). The spawning period violations occurred wheil: · 
stream flows were low. Due to recent rUle changes, the salmonid spawning period has been established 
as October 15 through May 15. It is unkiiown whether the Willamette River will continue tO be;· 
considered water quality limited for dissolved.oxygen during the salmonid spawning period. 

.. __ ... <;· . . . . '. 

1J:ier-Department evaluated. the impact of the effluent on the dissolved ox).gen concentration downstream· 
from the discharge. During critical November conditions (low river flow, maximum temperature and 
pollutant loads), the discharge could cause up to a 0.37 mg/L decrease in the ambient dissolved oxygei). 
concentration just prior to Willamette Falls (see A~chment 7a). At more average wll:iter conditions 
and actual discharged loads, the discharge wolild likel}'caitse oiily a 0.059 mg/L deerease in the ambient 
dissolved oi<yge.n concentrationjust·prior to Willamette Falls (seeAttachment 7b). 

' The City ofSalem has never experienced a month with an average plant flow approaching 90 MGD. ~.· 
evalriation (see Attaciiment. 8) of existing. winter period fiver flows and. plant flows (both on a monthly 
average basis) indicates the river flow wowd likely exceed 90,000 .cfs when plant flows exceeded 90 
MGD. This river flow exceeds the monthly average high flow with a probabilitY of recurrence every 25 
years; However, as the raw sewage overflows are captured and treated, it is possible the discharged 
floW8 could exceed a monthly average of 90 MGD; It is possible that the City could exj>erience monthly 
average flows of 90 MGD with river flows as low as 75,000 cfs. This monthly average river flow could 

. Qc.citr approximately every other year. · · · · . . . . ' . 

The City bas requeSt'e!l' a mass loiid fucrease when monthly · ~verlige. plant flo~s exceed 90 :Mon. 
Tlietefoie, the Depal1Jn,ent also evaliiated the dissolved oxygen oon~ntration impacts. using maximi,mi . 
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discharged flow (190 MGD) into 75,000 cfs along with the currently permitted CBOD5 load (see 
Attachment 7c) and the requested CBODs load (see Attachment 7d). · 

With the currently permitted loads, the discharge would likely cause a 0;025 mg/L decrease in the 
ambient dissolved . oxygen concentration just prior to Willamette Falls. With the increased loads 
requested by the City, the discharge would likely cause a 0.026 mg/L decrease in the ambient dissolved 
oxygen concentration at the same location. The 0.001 mg/L difference is far Jess than measurable. · 

Future TMDLs may assign WLAs on oxygen demanding pollutants (carbonaceous and/or nitrogenous) 
that could reduce the permitted limits. This permit may be reopened to incorporate any WLA. 

Other Toxics fpcB.' Aldrin. Dieldrin. DJJT. DDE!. 
The TMDL to be issued in 2004 will not address these pollutants but it.is not likely this discharge is a 
significant source of these pollutants. However, the Department has little information concerning the 
discharge of these pollutants under this permit. Therefore, the proposed permit includes the pesticide 
fraction in the monitoring requirement for priority pollutants in Schedule B. 

' . .. . . . 

The Departm~11t is not aware of any other water quality violations that may be attributable to this source. 
A future TMDL.will determine the corrective actions necessary to bring the Willamette River back into 
compliance. That TMDL may assign one or more pollutant WLA to this point source discharge. This 
permit may be reopened to incorporate any WLA, 

Hydrologic Characteristics 

The. nearest USGS gage on the Willamette River is at about river mile 84.16. The period of record is in 
excess of 90 years although the flow has been regulated by upstream reservoirs since the mid 1960's. The 
drainage area is about 7,280 square miles, · 

The outfall location is about six'. miles downstream of the nearest gage (Gage No. 14191000). Low river 
flow at the WLWPCF was estimated using gage data from 1965 through 2002. Monthly 7Q10 flows and 
7Q10 flows for the spaWning season (October 15 through May 15) and the rearing and migration season 
(May 16 through October 14) are shown below in cfs: 

June 6030. December 

·Spawning season 7Ql0- 6,910 cfs 
Rearing and Migration season - 5460. cfs . 

5590 
6290. 
8330 
9400 
10300 

Darrow Bar splits the flow in the Willamette River at the project site under a range of flow conditions. 
Because any flow passing around the west side of Darrow Bar is not available for dilution of the effluent 
from the .WL WPCF, the flow division must be estimated. The splitting of river flow around Darrow Bar 
at the 7Q 10 flow was· estimated by assuming that the distribution of flow oil each side of Darrow Bar is 
proportional to the· cross-sectional area of flow under any given flow conditions. Channel cross-section 
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surveys provided by Black & Veatch provided channel bathymetry immediately upstream and 
downstream of Darrow Bar. By interpolating between.these two surveys, the minimum bed elevation for 

·the portion of the river on the west side of Darrow Bar was estimated. Bank elevations were obtained 
. from the .USGS 7.5 minute topographic map that included the project site. The bank and bed elevations 

were then used to represent the channel on the west side of Darrow Bar as a triangle, a reasonable ·. · 
approximation. The cross-section was then compared to the cross~section of the main channel under the 

· same flow conditions. 

This approach indicates that at the 7Q 10 flow conditions, 92-percent of the river flow passes by the 
outfall side ofthe bar. Based on this condition, the July 7Ql0 flow at the outfall is estimated at 5,051 cfs 
while the rearing season and spawning season 7Ql0s are 5023 cfs and 6357 cfs, respectively. 

Mixing Zone Analysis . 

Federal regulations (40 CFR Bi.13) allow forthe use of mixing zones, also known as "allocated impact 
zones~'. When using mixing zones, acute toxicitY to ·drifting organisms must be prevented and the 
integrity of the waterbody as a whole may not be impaired. Mixing zones allow the initial mixing of · 
waste and receiving water, but are not designed to allow ,for treatment. EPA does not h,ave specific 
regulations pertaining to mixing zones. Each state must adopt its own mixing zone regulations that are 
subject to review and approval by EPA. In States that lack approved mixing zone regulations, ambient 
water quality standards must be met at the erid of the pipe. 

The Departnient has adopted the chronic and acute aquatic life criteria and developed mixing zone 
regulatio.ns with respect to that. The regulations a.re primarily narrative arid essentially require the permit 

. writer tO use .best professional judgment in establishing the size of the mixing zone. Based on EPA ' 
guidance and the Department's mixing wne regulations, two mixing zones may be developed for each 
discharge that reflect acute and cfuonic effects:. 1) The· acute mixing zone;. also known as• the "zone of 

. initial dilution" (ZID), and 2) the chronic.mixing zone, usually.referred to as."the mixillg zone".· The 
acute mixing zone is designed to prevent lethality to organisms passing through the ZID. The Chronic 
mixmg zone is designed to protect the integrity of the entire water body as a whole. The allowable siie 
of the mixing zone should be based upon the relative size of the discharge to the .receiving stream, the 
beneficial uses of the receiving stream, location of other discharges to the same water body, location of. 
drinking water intakes, and other considerations. More specific guidance is .available from EPA 
regarding ctiteria used in appropriately sizing a ZID. Primarily the ZID must be desigi:ted to prevent 
lethality to drifting orgallisms. · 

The Department's mixing zone regulations state the mixing zone must be less than the. total stream width 
as necessary to allow passage. of fish and other aquatic organisms. The current pel'll).it provides for a 
mixing zone that consists of·that portion of the Willamette River within a quarter circle with a one 
hundred fifty (150) foot radius of each discharge point. The Zone of Initial Dilution (ZID) is defined as 
th.at portion of the allowable mixing zone that is within fifteen (15)feet of the point of discharge. 

The mixing zone for the new outfall diffuser (currently under constniction) as Outfall 00 IA is defined as 
. · the area between the outfall diffuser ilnd · 150 feet downstream. The zone of initial dilution is between the 

diffuser and 15 foetdownstr¢am. Construction contract documents including drawings.and specifications 
. for the new diffuset have been reviewed and approved. by the department. . Construction is scheduled for 

the summer of2004. 
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. PERMIT msTORY 

Previous Permit Actions 

National Pollu.tant Discharge Elimination System (NPDES) Permit number permit number 101145 was 
issued on August 25, 1993 and expired on May 31, 1998. The Department received a renewal application 
on December 15, 1997. The permit shall not be.deemed to expire until final action has been taken on the 
renewal applicatfon. An Antidegradation Review was completed with a reconunendation to proceed with 
this permit action (see Attachment 9). · 

A modification to the permit was issued on January 21, 1998 that added new emergency overflow points 
to. be covered by the permit, ·deleted fecal coliform bacteria requirements which are replaced by the 
E, Coli bacteri11 limits, changed the removal efficiency for high flow pedods, reduced the total chlorine 

· residual liinit, changed the overflow prohibition, added· a ZID, provided . for additional sampling 
requirements, and stipulated that an ammonia study be submitted. · 

Current Permit Limits 

The current permit limits are as follows: 

Outfall 001 - Treated Effluent 

· (1) June 1 - October 31 (Normal Canning' Season): 

(2) 

* The summer. and winter Mass Load Limits are based on the average dry weather flow to the 
facility of 35 MOD and an estimated average wet weather flow of 62 MOD. Daily mass load 
limits. are suspended on any day when the flow to the treatment facility exceeds 70 MOD 
(twice the design average dry weather flow). Th.e permittee shall operate the treatment facility. 
at the highest and best practicable treatment and control. 1 · · . 

**The· CBOD, concentration limits are considered equivalent to the minimum design criteria for 
BOD, specified in OAR 340-4L These limits and.the CBOii5 mass load limits may be adjusted 
bypennit action up or down if more accurate information regarding CBOD,!BODs 
equivalency becomes available. 
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(3) 

BOD5 and TSS Removal Efficiency 
(on a monthly average concentration 
basis) 

· Notes: 

Shall not exceed 126 organisms per I 00 mL 
monthly geometric mean. No single sample 
shall exceed 406 organisms per I 00 mL. (See 
Not!' I . 
(I) When monthly average daily flow is 54 

MGD or less, not less than 85 percent 
(2) When monthly average daily flow is 

greater than 54 MGD, not less than 78 
ercent for BOD and 72 ercent for TSS 

I . If a single saniple exceeds 406. organisms per 100 mL, then five consecutive re-samples may 
be taken at four hour intervals beginning with in 28 hours after the original sample was taken. 
If the log mean of the five re-samples is less than or equal to 126 organisms per I 00 mL, a 
violation shall not be. triggered .. 

(4) Notwithstanding the effluent limitations established by this permit, except as provided for in 
OAR· 340-45-080, no wastes shall be discharged and no activities shall be conducted which 

·violate Water Quality Standards as adopted in OAR 340,41-445 except in the defined mi:Xing 
zone: 

That portion of the Willamette River within a quarter circle with a l)O foot radius of each point 
of discharge. hi addition, the Zone of Initial pi!ution (ZID) shall be def'med as that portion of he 
allowable mixing zone that is within fifteen (15) feet of the outfall. 

b. Outfall Number 002 through 005, 101through117and119 through 184 

No waste shall be discharged fi:om these outfalls and no activities shall be conducted which violate Water: 
Quality Standards as adopted in OAR 340-41 "445, unless the cause. of the discharge is an upset as 
def'Uied in condition B4 and B6 of the attac)led General Conditions or.is due to storm events as allowed 
under OAR 340-41-120(13) and (14). Overflows clue to storm event shall be minimized. Overflows in 
winter due to storms less than the on-iri-five year , 24-hour duration storm shall be eliminated as soon as 
practicable arid not later than completion of the facilities required in paragraph 13 .. C.4 of the Mutual 
Agreement and Order #WQ/M-WR-97c147. 

Raw sewage discharges are prohibited to waters of the State. from May 22 through October 31, except 
during a storm event greater thati the one-in-ten-year, 24-hour duration storm. If an overflow occurs 
between May 22 and June 1, and if the Permittee demonstrates. to )le Departmetit's s11tisfaction that 110 
increase in risk to beneficial uses occurred because of the overflow, no violation shall be triggered if the 
storm associated with the overflow was greater than the on-in-five-year, 24~hour duration sform. · 

Compliance History 

This facility was last inspected on September 30, 2003. and was found to be.operating in compliance with 
the permit. The following Notices ofNoncomplian,ce (NON) h~ve been issu!ld. for violations documented 
at this facility since 1994: · 
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Notice of Noncompliance 

·December 31, 1997 Notice ofNoncom Hance 
Ma 3, 1999 Notice ofNoncom Hance 
November 2, 2000 Notice of Noncom Hance Raw Sewa e Overflow 
Ma 24 2002 .Notice of Noncom Hance Industrial Pretreatment Schedule E 

NON's are informal enforcement aetions. Formal enforcemenf actions include Notice of Permit Violation 
(NPV), Civil Penalties (CP) and adniinistrative orders (such as an MAO). The City was issued a MAO on 
·January 21, _1998. The MAO· indudes. a schedule of improvements necessary to eliminate additional 
violations. On February 28, 2001, the. City received a civil penalty for the raw sewage overflow included· 
in the November 2, 2000 NON. On October 29, 2002, the City received a civil penalty for the Industrial 
Pretreatment Program violations included in the May 24, 2002 NON. 

PERMIT LIMITATIONS 

Two categories of effluent limitations exist fot NPDES permits: 1) Tei;hnology based effluent limits, and 
2) Water quality based effluent limits .. Technology based effluent limits have been established by EPA 
rules. Techllology based effluent liffiits were established to require a minimum level of treatment for. 
indµstrfal or municipal sources using ·available technology. Water quality based effluent limits are 
designed to be protective of the beneficial uses of the receiving water and are independent of the 
available treatment technology. 

Technology~Based Effluent Limits 

EPA has established secondary treatmer{t standards for domestic wastewater treatment facilities. The 
staridards are found in 40 CFR Part 133. This facility must achieve biochemical oxygen demand _(BOD,) 
and suspended solids (TSS) compliance limits that are a combination of municipal wastewater 
requirements and requirements established for food processors that discharge into the POTW. 

According to the federal rules, domestic facilities must achieve a biochemical oxygen demand (BOD5) 

monthly average Of 3.0 mg/L and a weekly average of 45 mg/L or a carbonaceous biochemical' oxygen 
demand (CBOD5) 1Uonthly average of 25 mg/L and a. weekly average of 40 mg/L. The facility must also 
achieve a suspended solids (TSS) monthly average of 30 mg/L and a weekly average of 45 mg/L. The 
pH mustbe between 6.0 and 9.0. In addition, the facility must remove at least 85% of the influent BOD, 
or CBOD5 and TSS. 

In addition, Oregon Administrative Rules establish minimum design criteria for domestic treatment 
facilities. In the Willamette Basin, the BOD5 andTSS minimum design criteria is 10 mg/Las a monthly 
average in the summer period and secondary treatment in the winter period. In addition, there· are· 
requirements for disinfection and dilution of oxygen demanding pollutants. 

· Improvements planned for the WL WPCF are designed to increase the peak flow treatment capacity as 
part of the strategy for compliance with the MAO for elimination ofsanitary sewer overflows. Planning 
for expansion of the average dry weather . flow and load capacity is underway but construction and. 
operation of these improvements is not scheduled for the time period covered by this permit: 
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Water Quality-Based Effluent Limits 

Pollutant parameters should be limited if there is a reasonable pot~ntial for the· discharge to cause or 
contribute to an ·eii:cursion above. any state water quality criteria or standard. Futµre Total Maximum 
DailyLoads (TMDL) may assign Waste Load Allocations (WLA) to this source to address in-stream 
violations of water quality criteria. 

The Department is required to deterffiine whether the discharge has the reasonable potential to cause or. 
contribute to an excee~ance of a water quality criterion. BP A has developed a method to make this 
determination for toxic pollutants called a reasonable potential analysis (RP A). An RP A relies on 
statistical probability to determine the likelihood that a discharge will violate an instream criterion based 
on the effluent data, its variability, available dilution,. and the receiving water background concentration. 
The Dqiartment has developed RP A spreadsheets that employ EPA's methodology. · · 

The RP A (see Attachment 10) was conducted on metals, toxic organics and ammonia based on acute 
and chronic water quality criteria and the available dilution. The evaluation indicated that none ofthe 
pollutants in the effluent except cadmium have a reasonable potential to cause an excursion above the 
state water quality criteria. · 

The Department monitors background concentrations of cadmium in the Willamette River. Because the 
Department's method detection limit is higher than both the acute and chronic criteria, the spreadsheet 
indicates. there is a reruionable potential for cadmium to c;ause an excursion above the state water quality 
criteria. Regular sampling of plant effluent has ·been conducted by the City for cadmium. For 2003, 36 
samples .Y.,ere analyzed and only three detections were . encountered. These samples had a cadmium 
concentration of 0:021 µgll, 0.030µ@1 and 0.026 j.tg/lwhich are many orders of magnitude less than the . 
water quality standard. Cadmium from the WL WPCF is not considered a significant source and no 
permit limit is warranted. Low level monitoring of the river and effluent have been proposed. 

PERMIT DRAFT DISCUSSION 

The. proposed permit limits and conditions are. described below. Refer to the proposed permit and the 
discussion above when reviewing this section. · · 

Face Page 

The face page provides information about the permittee, the waste stream, outfall locations, receiving 
stream information, permit approval authority, and a description of permitted activities. The permittee is 
authorized to construct, install, modify, or operate a Wastewater collection, treatment, control and 
disposal system. Permits discharge of treated effluent to the Willamette River within limits set by 
Schedule A and the following schedules. All other discharges ate prohibited. 

In accordance with OAR 340, Division 49 all permitted municipal wastewater collection and treatinent 
faeilities are to receive a classification based on the size and complexity of the systems. The Department 
has incorporated the classification of the collection and treatment systems intO the· NPDES. discharge 
permit .. The treatment system and collection system are both considered to be Class IV systems. Both 
systems were reevaluated to determine the appropriateness of the current classification for operator 
certification requirements ~eeAttachinent #11). No changes are proposed to the system classifications. 
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Schedule A, Waste Discharge limitations 

Schedule A contains the effluentJunitations established for this facility. Requirements in the tables 
apply to the combined discharge from: the listed outfalls. · 

a. Outfall OOlA OOlB and 002A •Treated Effluent 

(1) June 1 - October 31: 

(2) 

(3) · November l '-May 31: Monthly average effluent flows greater than or equal to 90 MGD 
atid less thim 110 MGD · 

(4) November! -May 31: Monthly average effluent flows greater than or equal to 110 MGD 
and less than 140 MGD 

(5) 

* The sulilmer and winter Mass Load Lirilits are based oti the average di'y weather flow to the··. · 1 

facility of 35 MGD and an estimated average wet weather flow of 62 MGD. Daily mass load 
limits are suspended on any day when the flow to the treatment facility exceeds 70 MGD 
(twice the design average di'y weather flow). The pern)ittee shall operate the treatment facility 
at the highest and best practicable treatment and control. 

Page 20 of ,38 · 

• • .. . .. 



. ' 
' 0 

(6) 

•• The high flow winter period mass load limits are bajed on the minimum month average flow 
· ·· for the appropriate tlinge and the concentration lmut. Th~ diiily mass load limit is suspended 

on any daywhen the flow to the freljtment faciliiy exceeds 70 MGD (twice the desigii average 
· dry weather flow); The permittee shaII operate the treaiment facility at the highest ilnd best 
·· practicable treatment and control, . 

Total Residual Chlorine 

E, coli Bacteria 

CBOD5 Removal Efficiency (on a 
monthly average concentration basis) 

CBOD5 and TSS Rem.oval Efijcicmcy 
(on a monthly average concentration ' 
basis) · 

Shall iiofexceed a.monthly average of O. 09 
m ·and adail mllxilnum of0.23 m 
Shall not exceed 126 organisms per l 00 mL 
monthly geometric m,ean, No single sample 
shall exceed 406 organisms per l 00 mL (See 
Note l 
(1) When monthly average. daily flow is 

54 MGD or less, not less than 85 percent 
(2) . When monthly average daily flow is 

greater than 54 MGD, not less than 
. 78 percent for CBOD5 

(3) When the monthly average daily flow is 
90 MGD or greater; not less 65 perco:int 
forGBODs .. 

(1) when. ,monthly average daily flow is.. . 
54 MGD or less, rtotless than 85'jlercent · 

(2) when monthly average daily flow is 
· grc:!ater than 54 MGD, not less tha,n.72 

ercent for TSS 
Notes: . . . . . . . . 
(l) If a single sample exceeds 406 organisms per 100 l!IL, then· five consecutive re-saniples may · 
be. taken at four hour intervals begilinilig with ili 28 ·hours after the origiliaI sample was taken, If . 

· the log mean of the five re-samples is less than or equal to 126 organisms per 100 'mL, a violation 
shaII not be triggered. · . · · · · · · ·. · 

(7) Notwithstanding the. effluent limitations established by this permit, no wastes shall be 
discharged and no activities shall be conducted which violate Water Quality Standards as 

.. adopted in OAR 340-41 except in the defmed miXing zone: · . 

. That portion of the Willamette River within! 5 feet upstream and 150 feet downstream of 
the. diffuser, In addition,· the. Zone. of Initial Dilution (zID) shall be defmed as that 
portion of th!' allowable mixing zone that is within 15 feet of the outfall diffuser. 

b, Outfall Number 002B through 166 

· No waste . shall be dischat'.ged from these outfalls an(! no activities shall be co~ducted which 
violate Water Quality Standards as adopted in OAR 340..041; unless the cause of the discharge is 

.. an upset as dtifmed in condition B4 ;md B6 of the attllched General Conditions or is due to storm 
events as allowed underQAR 340~041-0009 (6) and (7),. . 

Raw sewage overflows due to storm events shaii be minim~das follows: . 
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. Overflows in ,winter (November l through May 21) due to storniS ies~ thrut the on-in-five year, 
. 24-hour duration storm shall be eliminated as soon as practicable and not later than completion 

of the upgraded facilities requifed m .paragraph B.C.4 of the Mutual Agreertient. and Order . 
#WQ/M-WR-97~147.. . . . .... . . . . 

Raw sew11ge discharges are.prohibited.to waters of the State from May 22through October 31, · 
except during· a storm· event greater than the one-in-ten-year, .24-hour duration storm.· If an 
overflow occurs between May 22 and June 1, and if the Permittee demonstrates to he 
Department's satisfaction that no increase in risk to benefidal uses occurred becau.se of the 
ovei:flow, no viol11tion shall be triggered if the storm ,associated with tlieovei:flow was greater · 

. than the one-in-five-year, 24-hour duration storm. · · · · · · · 

c .. Reclaimed Wastewater 
. . 

The City operates a Natural Reclal:Uation System (NRS)adjacent to the Willow Lake .· 
· . treatment facility. The NRS operates under a separate Water Pollution Control Facility 

(WPCF) Pemrit #102495. The discharge limits and monitoring requifements relating to · 
reclaimed water as established under thatpermit. 

d. Groundwater 

No activities shall be conducted thafcould cause an adverse impact on existing or potential 
· beneficial uses of groundwater .. Ali wastewater and process related residuals shall be managed 
and disposed in a manner that will prevent a violation of the Groundwater Qµality Protection 
Rules (OAR 34()-040). · · · 

CBOD and TSS Concentration and Mass Limits , · 
Bailed on the Willamette Basin minimum design criteria, wastewater treatment resulting in . a monthly 
average effluent concentration of 10 mg/L for CBOD5 and TSS must be provided from June 1 through 

. October 31. From November 1 through May 31, a minimUm of secondary .treatment is requited. 
Secondary treatment in Oregon is defined as monthly average concentration limitof 30 mg.IL for BODs 

· or 25 mg/L for Carbonaceous Biochemical Oxygen Demand (CBODs) and 30 mg/L for TSS. 

The CBOD5 concentration limits are considered equivalentto the mlnimum design criteria for BODS 
specified in OAR 340-41. These. Jimits and the CBOD5 mass load limits may be adjusted by permit action 
up or down if more accurate information regarding CBODS/BODS equivalencybecomes available.· 

. The summer discharge limits were developed during the 1981 perniit renewal process. An explanation of 
the limits was included' in a Department letter dated August 25, 1983 (see Atfachinent 12). The mass 
limits ate based on contributions from both the domestic population and the mass loading from food 
processors that discharge into the POTW: According to 40 CFRPatt 133.103(b), the BODs and TSS 
secondary treatment standards may be adjusted upwards when industrial wastes are introduced into a 

·publicly owned treatment works. The reqhlrements are: (1) The penriitted discharge of such pollutants, 
attributable to the industrial category; would not be greater thap that Which would be permitted under the 
effluent. limit gµideline if such industrial· category were to discharge directly info the navigable ·waters, 
and (2) the flow or loading of such pollutants introduced by the industrial category exceeds 10 percent of 
the design flow or loading of the publicly owned treatment workS. When such an adjustment is made, the 
values for BOD5 and TSS should be adjusted proportionately; ·· · 

The concentration limits were "back calculated" from the mass load limit of 11,000 pounds per day. . . . 
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11,000 lbs BOD and TSS/day I (35 MGD X 8.34 lbs/gal)= 37 mg/L BOD and TSS 

The BODs limits were reduced slightly when the limitations were changed from BODs to CBOD5 with. 
the 1993 permit action. The Department is proposing to retain the existing summer concentration an.d 
mass limits from the previous permit. The proposed monthly average CBOD5 concentration limit is 32 · 
mg/L with a weekly average limit of 40 mg/L. The proposed montltly average TSS concentrati<ln limit is 
37 mg/L with a weekly average limit of45 mg/L. The proposed monthly average CBOD5 mass limit is 
9,300 lbs/day with a weekly average limit of 12,000 lbs/day and a daily maximum of 14,000 lbs/day. 
The proposed monthly average TSS mass limit is 11,000 lbs/day with a weekly average limit of 13,000 
lbs/day and a daily maximum of 15,000 lbs/day. · · 

The summer concentration limits are based on a minimum design criteria of 30 mg/L for the domestic 
portion of the wastewater. The existing treatment facility is not designed to meet the Willamette Basin · 
minimum design criteria forBOD5 or TSS inthe summer. In accordance with OAR340-04I-0061(4)(c), · 
meeting the more stringent levels of treatment will be deferred until it is necessary to expand or 
otherwise modify or replace the existing treatment facilitie~. · · 

The proposed monthly average winter CBOD5 concentration limits are 25 mg/L with a weekly average 
limit of 40 mg/L. The proposed monthly average winter TSS concentration limits are 30 mg/L with a 
weekly average limit of 45 mg/L. These limits are in accordance with the federal secondary treatment 

· standards and the Willamette Basin minimum design criteria. No changes are proposed for the CBOD5 · 

and TSS winter concentration limits. The existing facility can comply with the winter period minimum 
design criteria; · · 

The existing winter mass load limits (monthly and weekly average and daily maximum) for CBOD5 are 
based on the design average wet weather flow of62 MGD and the appropriate cbllcentration limits. The · 
winter CBOD5 calculations are: ' , ·. · . ' · ' 

a) 62 MGD,x 8.34 lbs/gal x 25 mg/L = 12,927 (13,000) lbs/day monthly avg. 
b) 12,927lbs/dayx1.5=19,390 (19,000) lbs/day;weeklyavg. · · 
c) 12,927 lbs/dayx2 =25,854 (26,000) lbs daily maximum 

The existing winter mass load limits (monthly and weekly average and daily maximum) for TSS are 
based on the design average wet weather flow of 62 MGD and the appropriate concentration limits. The 
winter TSS calculations are: · 

a) 62 MGD x 8.34 Ibs/gal x30 mg/L= 15,512(16,000) lbs/day monthly avg. 
b) 15,512 ibs/day x 1.5 = 23,269 (23,000) lbs/day weekly avg. · 
c) 15;512 Ibs/day x 2 = 31,025 (31,000) lbs daily maximum 

AU mass limitations have been rounded to two significant digits. On any day that the daily flow exceeds 
70 MGD (twice the design ADWF), the daily mass load limits shaII not apply. In accordance with OAR 
340-041-006l(IO)(a)(G), the permittee is required to remove all inflow sources from the collection. 
system because the winter mass limits are based on the design average wet weather flow (A WWF). The 
proposed permit includes a Schedule C condition requiring submittal of an updated program and time 
schedule fot identifying and removing inflow. · 

The City is proposing to construct new treatment facilities (including upgrades at the Willow La:ke Water 
Pollution Control Facility al1d new PEFTF treatmerttfacilities at North River Road Park) during this 
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permit cycle. •The Department is proposing that the CBODs and TSS mass load llmits be applied to the 
·combined discharges from the WL WP.CF and the PEFTF. By having combined mass limits, the entire 
system must be operated in a manner that will minimize the total load discharged. The oxygen' · 
demanding impacts are exerted many miles downstream from the City (far-fo::ld rather than near-field or 
mixing zone impacts). Therefore, combined or "bubble" limits make sense . and will result in the 
minimum impact on the environment. · · . 

. ' . . . 

The Permittee has petitioned for a mass load increase when the monthly average flow treated by the 
. combined PEFTF and WL WPCF exceeds 90 ,MGD. The reason for the increase. in load is because flows 
that puttently overflow the.sewer system and enter the river.as raw wastewater will be treated in the new 
facilities. Since the concentration and mass loads of the overflows have not been included in the eitjsting 
permit, existing mass loads understate actu.al discharge conditions. 

The Department is proposing increased mass load limits during winter periods of high flow as r~quested 
by the City. The maximum month flow to be treated at the WL WPCF is 140 MOD and the maximum 
month flow to be treated at the North River Road Park Facility is 50.MGD. The calculations for the 
proposed winter period CBOD5 mass Jim.its when flows are greater than or equal to 90 MGD are: 

a) 90 MGD x 8.34 lbs/gal x.25 mg/L = 18;765 (19,000) lbs/day monthly avg. 
b) 1.5 x 18,765 lbs/day= 28,148 (28,000) lbs/day weekly avg. 
c) 2.0 x 18,765 !bs/day;, 37,530 (38,000) lbs daily maximum 

The calculations for the proposed winter period TSS niass limits when .flows are greater than or equal to 
90MGDare: . . 

a)· 90 MGD x 8.34 lbs/gal x 30 mg/L =o 22,518 (23,000) lbs/day monthly avg. 
b) 1.5 x 22,518 = 33,777 (34,000) lbs/day weekly avg. · 
c) 2.0 x 22,518 lbs/day= 45,036 (45,000) lbs daily maximum 

. . ' . 

The calculations for the proposed winter period CBOD5 mass limits when flows lire greater than or equal 
to llO MGD and less than 140 MGD are: 

a) 110 MGD.x 8.34 lbs/gal x 25 mg/L = 22,935 (19,000) lbs/day monthly avg. 
b) 1.5 x 22,935 lbs/day= 34,403 (34,000) lbs/day weekly avg. 
c) 2.0 x 22,935 lbs/day= 45,870 (46,000) lbs daily maximum 

The calculations for the proposed winter period TSS mass limits when flows are greater than or equal to 
110 MGD and less than 140 MGD are:• 

.a) 110 MGD x 8.34 lbs/galx SO mg/L = 27,522 (28,000) lbs/day monthly avg. 
b) l.5 x27;522=41,283 (41,000)lbs/dayweeklyavg. 
c) 2.0 x 27,522 lbs/day= $5,044 .(55,000) lbs daily maximum 

The calculations for the proposed winter period CBOD, mass limits when flows are greater tfum or equal 
to 140 MGD are: · 

a) 140 MGD x8.34 lbs/gal x 25 mg/L= 29,190 (29,000) lbs/day monthly avg. 
b) 1.5 x29,190 lbs/day= 43,785 (44,000)lbs/dayweekly avg: 

. c) 2.0 x 29,190 lbs/day= 58,380 (58,000) lbs daily maximum 
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The calculations for the proposed winter period TSS mass limits when flows are greater than or equal to 
140MGDare: 

a) 140 MGD x 8.34 lbs/gal x 30 mg/L = 35,028 (35,000) lbs/day monthly avg. 
b} 1.5 x 35,028 = 52,542 (53,000) lbs/day weekly avg. 
c) 2.0 x 35,028 lbs/day= 70,056 (70,000) lbs daily maximum 

A review of monitoring data (see Attachment #13) for the last three years indicate the City should be 
able to comply with the proposed permit limits. The City of Salem has never experienced a month with 
an average plant flow approaching :90 MGD, However, as the raw sewage overflows are captured and 
treated; it is possible the discharged flows could exceed 90 MGD on a: regular basis. It is anticipated that 

· the City· could experience monthly average flows of90 MGD with river flows as low as 75,000 cfawhich 
could occur about every other year. 

·The Willamette River is considered water quality limited for dissolved oxygen during the spawning 
season. All of the dissolved oxygen violations occurred during periods of!ow flow. However; since the 
Willamette River is listed for dissolved oxygen during the facility's wet season, no load increase can be 
granted that will cause a.measurable decrease in the dissolved·oxygen (DO) of the river. An analysis of 
the impact of the increased load has been completed and submitted to the Department A very 
conservative assessment of the impact of the mass load increase was conducted using river flows of 9400 
cfs (the November 7Ql0). 

The average DO depletion (using the entire wet weather season proposed discharge load limit). will be 
0.01 mg/l at the start of the Newberg Pool. The maximum depletion will be in April and would be 0.02 
mg/I at the same location. In this later condition, about 50 percent of full depletion has been reached. 

· Therefore, this increase will not cause a measurable decrease in the DO of the river. 

Currently, a significant fraction of the mass load is discharged unmeasured in the raw sewage overllows. 
By capturing and treatment these flows, the City of Salem will actually reduce their impact on the 
dissolved oxygen of the Willamette River. However, the above limits represent an increase from the 
current permit. The Department has evaluated the analysis of the impact and believes the increased 
winter mass load limits to be acceptable. . The limits cannot be increased without approval of the · 
Environmental Quality Commission (EQC). In accordance with OAR 340-041-0004(9), the EQC is 
obligated fo make certain findings. Below is a list of the required fmdings and consi<!Grations thatrelate 
to dissolved oxygen followed by the Department's conclusions: 

Findings: 

The proposed wasteload must not cause water quality standards to be violated. 

Conclusion: 

The current permit does not account for pollutant load currently being discharged to the 
Willamette Riverthrough untreated Sanitary Sewer Overflows (SSO). The SSO load to the 
Willamette River is very significant in wet weather periods. However, the SSO load is infrequent 
and typically of short duration. The permittee must anticipate load increases that cover the 
planning period and all conditions. The following improvements will exist: 

(l) The initial improvements planned will increase the ~ount of flow received and treated 
by 85 million gallons per day (MGD). Initially 50 MGD will receive the equivalent of 
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secondary treatment and 35 MGD will receive primary clarification and disinfection. 
The proposed improvements will markedly reduce pollutant load to the Willamette 
River and will improve water quality. . · 

(2) Existing bacterial contamination from SSOs, resulting in violation of in-stream 
standards, will be elirninate<l up to the 5 .year storm event. The mass load limits for 
Carbonaceous Biochemical Oxygen Demands (CBOD) and Total Suspended Solids 
(TSS) in the existing permit do not account for wet weather (SSO) pollutant load that is 
discharged without treatment. This untreated flow will be treated as improvements are 
made and an allowance must be provided for CBQD and TSS discharged in the treated 
eftluent. · 

· (3) The wet weather period mass load allowed in the Permit will have to be increased, even 
with all future flow receiving secondary treatment. The improvements will result in a 
significant net reduction in CBOD, TSS, bacteria, phosphorous, and toxic metals. 

The increased .wasteload must not impair any recognized beneficial uses. 

Conclusion: 

The increase in the permitted wasteload reflects a decrease in the actual wasteload discharged to 
the Willamette River. The pollutant load from the existing SSOs is not currently accounted for in 
the City of Salem's current NPDES permit. The treatment plant improvements proposed by the. 
City of Salem will eliminate the wasteload due to SSOs but will increase the volume of treated 
wastewater discharged from the City's wastewater treatment facilities. This will result in a 
reduction of the overall pollutant load released into the Willamette River. 

' The SSOs discharge about 66,000 and 57,000 lbs/day BOD and TSS, respectively, during the 
maximum month and about 121,000 and 106,000 lbs/day BOD and TSS, respectively, on the 
maximum day. This mass load is not counted against the permit limits. The proposed permit. 
includes monthly ,average increases of 22,000 and 14,000 lbs/day BOD and TSS, respectively, 
and daily maximum increases of 44,000 and 29,000 lbs BOD and TSS, respectively. With the 
planned improvements to the. City's treatment facilities and with the elimination of SSOs, the 
requested mass. load limit increases reflect a net reduction of pounds of 44,000 pounds average 
day maximum month CBOD and 43,000 pounds average day maximum month TSS. On a peak 
dity, the net reduction will be 77,000 pounds for both CBOD and TSS. Additionally, there will be . . . 

a 4 log reduction in E. coli concentration. 

Because the requested mass load increase actually represents a reduction in the wasteload 
discharged to the Willamette River, there will be improved water quality and reduced impairment 
of beneficial uses .. 

If the receiving stream is water quality limited, the increased wasteload must be co~sistent with the 
waste load allocation assigned in the TMDL. · · · · 
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Conclusion: . 

The planned improvements wilf eliminate SSOs to the 5-year, 24-hour design storm to the 
Willamette River and therefore will reduce Biochemical Oxygen Demand (BOD) and TSS loadings 
compared to current conditions. The Willamette River is. listed as water quality limited for 
dissolved oxygen but a TMDL has not been established. In order to proceed with the projects to 
eliminate SSOs to the Willamette River, a ''worst case" scenario was used to determine potential 

. loadiligs released to the river at the projected flow conditions in 2025. These projected mass 
kiads were based on lower monthly and weekly effluent concentrations than the current permitted 
effluent concentration limits and effluent concentration limits lower than the basin standard. 
Based on this approach; the requested mass loads will result in load reductions of 37, 33, and 46 
percent in maximum monthly, weekly, and daily pounds respectively, compared to the pollutant 
load that would resiJlt without thes.e improvements.· · 

While the permitted load must increase, the end result will be significantly less pollutant load on · 
the Willamette River and a high performance standard for wet weather secondary treatment. 
Therefore the following findings, consistent with the requirements established in OAR 340-41-
0026(3) can be made: 

(1) The proposed National Pollutant Discharge Elirilination System (NPDES) ''winter'' 
mass load limits will not cause water quality standards to be violated since they are 

-lower than what is currently discharged and what· is implicitly allowed by the cW:rent 
NPDES Permit. 

(2) The proposed NPDES "winter" season mruis load limits will not unacceptably threaten 
· . or impair any recognized beneficial uses since they are lower than what is currently 
·discharged and what is implicitly allowed by the currimtNPDES Permit. · ''" 0 

(3) The Willamette River has been identified as water quality limited for dissolved oxygen 
during the wet season. No TMDL for dissolved oxygen has been developed or. iS 
anticipated prior to expiration of the Permit. Proposed mass limits are lower .than what 
is currently discharged and what is implicitly allowed by the currentNPDES Permit. 

. This will result in improved water quality and improved dissolved oxygen conditions in · 
the Wiilamette River. 

. _, . 
The activity associ.ated with the waste load must be consistent with the acknowledged local land 
use plans.· · 

Conclnsion: 

The proposed increase will serve existing conditions and customers within the service area and . 
will provide for additional growth in the area through the pliµming. period. The . activity is 
consistent with the adopted and approved Facility Plan for-wastewater treatment and control and 
the Comprehensive Pian for the City. ,The Department has received a Land Use Compatibility 
Statement for this project. · · · '' 

The Commission shan consider the possible negative impact of removing the discharge from the · 
stream. · · · 
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Conclusion: 
. . ·. . . - . . . . · .. 

The proposed discharge will meet all water·quality st!indards. The requested mass load increase 
is for periods of high wet weather flows when there is virtually no opportunity for alternative use 
of the effluent .. · The permittee. will be required to expand treatment capacity and improve 
treatment quality during the Facility Planning period. These improvements are expected to cost 
in excess of $350 million dollars during the planning period. It is likely the cost to permanently 
remove the flows from the river would be significantly higher, if at all possible. 

. ' 
. . 

The Commission shall consider instream effects, for example if the increased discharge is offset by , 
other decreases. . · 

Conclusion:. 

· The proposed discharge will result in ii net reduction in the discharge of pollutants to the 
· Willamette River. While the permitted mass load for CBbD ·and TSS from the City of Salem's 

wastewater treatment · facilities would be increased, . actual · pollutant load and pollutant 
concentrations will be decreased for CBOD, TSS phosphorus, bacteria and certain toxic metals. 
The treatment process that the City is proposing to use at the Peak Excess Flow Treatment 
Facility has been demonstrated to ·be more· effective than traditional biological secondary 
treatment at reducing the concentration of phosphorus and certain toxic metals. 

The Commission must consider the possible beneficial use of the effluent in non-discharge 
alternatives. 

Conclusion: 

This request specifically addresses high .flow· discharges. The winter flows·· could not be 
beneficially used since nearly all reuse options occur during the summer months. 

The Commission shall consider the economic value of assimilative capacity. 

· Conclusion: 

The requested increase in the permitted mass load that can be discharged from the City's 
wastewater treatment facilities actually represents a reduction in the mass load discharged to the · 
Willamette River. The increase is needed because the City is eliminating SSOs and will be 
discharging more treated effluent a8 a result. Therefore the proposed increase in the permitted 
mass load for CBOD and TSS will not result in a reduction in assimilative capacity. 

The requested mass load increase is for discharges that would occlir only during times of rainfall 
induced. high flow conditions. These occurrences will be associated .with high river levels and 
flows, lower receiving. stream ~d discharge temperatures, ·.and therefore wilt occur during 
periods when dissolved oxygen Saturation levels and assimilative capacity is at its greatest. ·, 
Existing data indicates that in-stream dissolved oxygen levels are in excess of 11 mg/I during the 
periods this increa8ed discharge would occur and. that the current discharge is assimilated at the 
edge of the regulatory mixing zone. ' 
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The Commission shall consider the cost of treatment technology necessary to remain within the . 
assigned mass loads. . . · 

Conclusion: 

In order to remain within the current winter time niass load limits the permittee would be 
required to perform tertiary treatment on a significant percentage or all of the . projected. 
maximum month flow. This would result in an additional cost of approximately $35 million.· · 

Recommendation 

Based on the above findings and considerations, the Department recommends that the Commission · 
approve the requested mass load increase. · 

CBOD and TSS Percent Removal Efficiency . . . . 
A minimum level of percent removal for BODS and TSS for municipal dischargers is· required by the 
Code of Federal Regulations (CFR) secondary treatment standards (40 CFR, Part 133). An 85 percent 
removal efficiency limit is generally included iii permits in order to comply with federal requirements .. 

However, federal regulations include special coiisiderations for less concentrated influent wastewater for 
separate sewers. 40 CFR 133.103 (d) states that "A.:.State Director is authorized to substitute either a 
lower percent removal requirement or a mass loading limit for the percent removal requirements.; .. " 
provided that the permittee satisfactorily demonstrates that: · · 

1. The treatment works is consistently meeting, or will consistently meet, its permifeffluent 
concentration limits, but its percent removal requirements cannot be met due to less concentrated 
influent wastewater; 

2. · To meet the percent removal reqtiireinents, the · treatment works would have to achieve 
significantly more stringent limitations (defined as at least 5 mg/I more stringent 'than the 
.otherwise applicable concentration-based limitations) than would otherwise be required by the 
concentration-based standards; and, 

· 3. The less concentrated influent wastewater is not the result of excessive infiltration and inflow 
(III). 

When these three conditions are met, federal• regulations allow relaxed percent removal and mass load 
requirem!)nts during wet weather. The specific allowable percent removal requirements under these 
conditions are .not constrained by the federal regulations.. · 

Wet weather CBOD and TSS influent concentrations to the WLWPCFcurrently reach levels of between 
40 mid 70 mg/I duririg high flow events (flows between 85 and 105 MGD). When these events occur, 
effluent CBOD and TSS concentrations are consistently below the limits set in the existing NPDES 
pennit. However,· an 85 percent removal requirement for these constituents would result in required 
effluent concentrations as low. as 6 mg/I. According to the federal definition, attaining this percent 
removal requirement would result in a significantly more stringent limitation than the concentration 
limits within the permit of 30 mg/I. These are the first two conditions that must be met in order to be 
granted a modification of percent removal and mass load requirements. 

Excessive III is defined within 40 CFR 3 5 .2005 (b) (16) as "the quantities of infiltraticin/inflow which 
can be economically eliminated from a sewer system as determined in a C()St-effectlve analysis that 
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compares the costs for correcting the infiltratiori/inflow conditions to the total costs for transportation 
and treatment of the infiltratiori/inflow." The September 2002 Willow Lake Wastewater Treatment Plant 
Facilities Plan established that the less concentrated influent wastewater is not the result of "excessive . 

· III". As a result, the City meets all three of the conditions. 

The City has previously qualified for a lower percentage removal of BOD and TSS pursuant to 40 CFR 
· 133.103(d) because the.above conditions have been demonstrated. In the City's current pennit, reduced

removal efficiently limitations are triggered when average monthly flows to the plant exceed 54 MOD, 
an event which happens approximately 3 5 percent of the time during the wet weather season, typically in. 
the months of December, January, and February. When these events occur, the permit allows average 
monthly percent removals of 78 for BOD and 72 percent for TSS. · 

As planned; new_ facilities will be constructed· to treat and disinfect wastewater which is currently 
discharged as untreated sanitary sewer overflows (SSOs ). The September 2002 Willow Lake Wastewater 
Treatment Plant Facilities Plan outlines the planned improvements necessary .to provide secondary' 
treatment of all 2025 wet weather flows less than those generated by the 5-year, .24-hour storm event. 
Prior to 2025, some of the flow will receive "select treatment" at the WL WPCF but all of the flow will 
be disinfected prior to discharge to comply with Oregon's bacterial standard. 

The design of improvements are premised on the following: 

• 155 MOD of capacity at the WLWPCF by year 2010 with select treatment for 55 percent of 155 
MGD. 

• The West Salem Pump Station capacity will be increased from 20 MGDto 35 MGD by 2015. 
• 20 percent reduction in CB0D5 and 25 percent reduction in TSS through select treatment based 

on current treatment performance data. 
• 50 MGD of PEFTF secondary treatment capacity by year 2010. 
• Wet weather monthly average effluent CBOD and TSS concentrations of 20 mg/I for secondary 

·treatment at WL WPCF. 
• Wet weather monthly average effluent CBOD concentration of 30 mg/I and monthly average 

effluent TSS concentration of 15 mg/I from the PEFTF. 
• · Influent wastewater concentrations remain the same as currently observed during wet weather. 

By2010, it will be difficult for the City of Salem to meet the percent removal requirements established in 
the current permit. While more flow is receiving treatment each month, as little as 45 percent may 
receive secondary treatment at the WL WPCF during peak flow events. The remainder is receiving 
treatment at the PEFTF or receiving select treatment at the WL WPCF. TSS removal is less of a problem 
in 2010 because of the excellent TSS temovai performance of the PEFTF-during wet weather. 

Since even secondary treatment of the dilute wastewater cannot consistently meet the permit removal .· 
requirements at higher flows, a 65 percent CBOD removal efficiency limit will be required when flows in 
the treatment systems exceed 90 MGD. 

The City of Salem is committed to continue taking an aggressive and innovative approach to controlling 
SSOs. Since more traditional III reduction efforts have no{ proven effective nor cost-effective, the City is. 
now phµming on conveying and treating flows up to the five-year 24-hour winter storm event, either at 
the Willow Lake Water Pollution Control Facility or at the Peak Excess Flow Treatment Facility to be 
located in River Road Park. 

One-in-Five-Year Storm 

Page 30.0f38 

" . " 



' ' 
' CITY OF SALEM NPDES Reuewal Evaluation Report 

The Perinittee is required to eliminate SSOs for all storms with a recurrence of less than one-41.-five 
years. A phased approach is being used by the City for construction of improvements to ensure efficient 
investment in system improvements. Based on historical plant flow data and measurements of overflows, · 

. a one-in-five-year storm is estimated to generate 190 million gallons of .wastewater over a 24-hour 
period. Therefore, the system should be sized to treat this volume of wastewater and ifthe system treats 
at least 190 mg over a 24-hour period, the Permittee will be in compliance with the SSO rule. 

Operation of the system will need to be carefully managed to allow for peak flows during such. an event 
that may be higher than the maximum capacity of the system. Operators will need to anticipate major 
storm responses and operate the PEFTF early ill the process. This will maintain conveyance storage,· 
maximum hydraulic capacity for pump stations and treatment units. These units will need · to be· 
employed, and system response will need to be carefully monitored to ensure compliance with. this 
provision. 

!ill . 
. The Willamette Basin Water Quality Standard for pH is found in OAR340-041-0345(l)(a). The allowed 
range is 6.5 to 8.5. The proposed permit limits pH to the range 6.0 to 9.0. This limit is based on Federal 
wastewater treatment guidelines for sewage treatment facilities, and is applied to the majority ofNPDES 
Permittees in the state. Within the permittee's mixing zone, the water quality standard for pH does not 
have to be met. The Department's Reasonable P<;>tential Analysis (RPA) calculates the pH of the 
discharge combined with the receiving stream at the edge of the mixing zone. Based on the assumed 
critical case conditions, the RPA (see Attachment #14) demonstrates that mixing with ambient water 
within the mixing zone ensures that the pH meets the standard. The Department considers the proposed 
permit limits to be protective of the water quality standard. 

' .· 

Chlorine Residual 
Chlorine is added to the discharge to disinfect the plant effluent and comply with the waste discharge 
limitations for bacteria. The minimum design criteria (OAR 340-041-0007) for sewage wastes requires 
the City to provide disinfection facilities capable of achieving 1.0 mg!L total chlorine residual. This 
level could be considered a technology based minimum concentration. · 

Chlorine is a known toxic substance ~d as such is subjectto limitation under Oregon Administrative;> 
Rules. The tule (OAR 340-041) states in part that toxic substances shall not be discharged to waters of 
the state at levels that adversely.affect public health, aquatic life or other designated beneficial uses. In 
addition, levels of toxic substances shall not exceed the criteria list.ed in Table 20, which were based on · 
criteria established by the EPA and publish¢d in Quality Criteria for Water (1986), linless otherwise 
noted. . 

However, OAR 340-041c0053 states that the Department may allow a desiguated portion of a receiving 
water to serve as a zone of dflution for wastewaters ·and receiving waters to mix tho toughly and this z<ine 
will be defined as a inixing zone. The Department may suspend all or part of the Water quality standards, 
or set less restrictive standards, in the detmed mixing zone, provided the water within the miXing zone is 
free of materials in concentrations that will cause acute toxipity to aquatic life as measured by the acute 
Whole Effluent Toxicity method and outside the boundary of the mixing zone is free of materials in 
concentrations that will cause chronic toxicity.· · · 

Furthermore, 40 CFR § 122.44( d) states that permit limitations must control all pollutants or pollutant 
parameters which are or may be discharged at a level which will cause, have the reasonable potential to 
cause, or contribute to an excursion above any §tate water qualitY standard, including state narrative 
criteria for water quality. The fresh water criteria for chlorine were used to calculate permit limitations. · . . 
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According to OAR 340-041, Table 20, chlorine concentrations of 11 µg/L can result in chronic toxicity 
in fresh waters while 19 µg/L can result in acute chlorine toxicity in fresh waters. 

Compliance with acute toxicity criteria is required at the edge of the Zone of fuitial Dilution (ZID) and 
compliance with chronic toxicity criteria is required at the edge of the mixing zone. 
For the facilify, outfall, and mixing zone as presently 'configured, the dilution factor is 2.4 at the edge of 
the ZID and 8.3 at the edge of the mixing zone during criticai low stream flow conditions .. Permit limits 
based on these dilutions and the acute and chronic criteria were calculated and . incorporated into the 
permit with the January 21, 1998 modification. The current total residual chlorine limit is a daily 
average of 0.05.mgll. · 

·with the installation of the new outfall diffuser, the available mixing is improved which allows for a 
somewhat higher total chlorine residual limit during normal operations. New total residual chlorine limits 
based on a dilution of 12 at the edge of the ZID and 25 at the edge of the mixing zone were calculated · 
using. a DEQ spreadsheet program and are proposed. The proposed total residual chlorine monthly 
average limit is 0.09 mg/L with a daily maximum of 0.23 mg/L (see Attachment #15). 

' ' 

The current permit limits total residualchlorilie to a daily average of 0.05 mg/L. The water quality based 
limit is more restrictive than the technology based minimlll1l. The previous permit limits no longer apply 
since they were based on circumstances that have materially and substantially changed since the permit 
was issue<:!. The Department is proposing to include total residual chlorine limits of 0.09 mg/L monthly 
average and a daily maximumof0.23 mg/L. · 

The City currently has the ability to dechlorinate effluent flows up to 45 MGD and less. The MAO 
requires the City to comply with the total chlorine residual limit of 0.05 mg/L up to that flow and 
minimize the <:lischarge of chlorine during periods of higher flow. 

A file review of recent effluent monitoring data shows that the chlorine residual does not exceed this 
limit and the City should generally be.able to comply with the new limits. 

The. :water quality based effluent limits for total residual chlorine proposed in this permit are lower than 
the Minimum Level (ML) for chlorine of 0.1 mg/L pnblished by EPA. lri accordance with.EPA Region 
X Guidance for WQBELs Below Analytical Detection Limits issued in 1996, the perinit shpuld include 
the ML as a "compliance evalu.ation level". The Department is proposing to include a note in Schedule A 
establishing 0.10 mg!L as a compliance evaluation level for total residual chlorine. 

' ' 

Bacteria 
The· current permit was modified to· include limitations on. E. coli bacteria. The limits are a monthly 
geometric mean ofl26 E.coli per 100 nlL, witlinosingle sample exceeding 406 E.coli per 100 mL. The 
bacteria standard allows that if a single sample ex9eeds 406 E coli per l 00 mL, then the petmittee may' 
take five consecutive re-samples. If the log mean of the five re-samples is less than or equal to 126; a 
violation is not triggered. The re-sampling must be taken at four hour intervals beginning within 28 
hours after the original sample was taken. The fecal. bacteria effluent limitations are achievable through 
proper operation and maintenance. · 

Mixing Zone 
The available mixing zone has .been modified to reflect the mixing that will be provided by the new 
outfall diffuser. The proposed <iefmition for the mlxing :zpne and ZID for Outfall 00 IA is: 
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I . . 

The allowable mixing zone for Outfall 001A is that portion of the Willamette River cc:mtained 
within a band extending out ten {l 0) feet from each side of the discharge diffuser and extending 
from a point ten (10) feet upstream of the diffuser to a point one hundred fifty (150) feet 
downstream from the diffuser. The Zone oflnitial Dilution (zID) shall be defmed as that portion 
of the allowable mixing zone that is within fifteen (15) feet of the point of discharge. 

The proposed definition for the mixing zone and ZID. for Outfall OOIB is: 

The allowable mixing zone for Outfall OOIB is that portion of the Willamette River contained 
.within a band extending out twenty (20) feet from the east bank of the river and extending from a 
point ten (10) feet upstream of the discharge to a point one hundred fifty (150) feet downstream 
from the discharge. The Zone of Initial Dilution (ZID) Shall be defmed as that portion of the 
allowable mixing zone ihat is within fifteen (15) feet of the point of discharge. . 

The proposed illteriin defmition for the mixing zone and ZID for Outfall 002A is: 

The allowable mixing zcine for Outfall 002A is that portion of the Willamette River contained 
within a band extending out twenty (20) feet on each side of the discharge and extending from. a 
point ten (10) feet upstream of the discharge to a point one hundred fifty (150) feet downstream 
from the discharge. The Zone of Initial Dilution (ZID) shall be defined as that portion of the 

. allowable mixing zone that is withill fifteen(15) feet of the point of discharge, 

The permit includes a requirement to perform a mixing zone study on Outfall 002A within two years of 
initiation of operations at the PEFTF facility. The permit may be reopened to modify the defmed mixing 
zone, limitations and/or monitoring requirements. · · 

Emergency Ovetflows 
Improvements have been made to. the collection system and pump stations and the list of emergency 
outfalls has been modified to reflect the current conditions. Schedule A contai11s a condition prohibiting 
discharges from these outfalls unless the cause of the overltow is in accordance with the rules. · ·· 

Groundwater 
Based on the Department's current information, this facility has a low potential for adversely impacting . 
groundwater quality. Therefore, the permit includes a condition in Schedule A that prohibits any adverse 
impact on groundwater quality. In addition, Schedule D of the proposed permit states that no 
. groundwater evaluations will be required during this permit cycle · 

Schedule B - Minimum Monitorillg and Reporting Requirements 

· Schedule B describes the ;ninimum monitoring and reporting necessary to demonstrate compliance with ·· 
the conditions of this permit. The authority to require periodic reporting by permittees is .included in ORS 
468.065(5); Self~monitoring requirements are the primary means .of ensuring that permit limitations are . 
being met. However, other parameters need to be monitored to collect information when insufficient 
information exists to establish a limit, but where there is a potential for a water quality concern .. 

In 1988, the Department developed a monitoring matrix for CO!lllllonly monitored parameters. The matrix 
was updated in 2004. ·Proposed monitoring frequenCies for all parameters are based on the updated 
matrix and, in sonie cases, may have changed from the current permit. The proposed monitoring 
frequencies for all parameters correspond to those of facilities of similar size and complexity in the state: 

The Permittee is required to have a .laboratory Quality Assurance/Quality Control program. The 
Department recognizes that some tests do not accurately reflect the performance of a treatment facility 
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due to quality assurance/quality control problems. ·.These tests should not be considered when evaluating · 
the compliance o{ the facility with the permit limitations. Thus, the Department is also proposing to 
include in the opening paragraph of Schedule B a statement recognizing that some test results may be 
inaccurate, invalid, do not adequately represent the facility's performance and should .not be used in 
calculations required by the permit. 

Beiow is a discussion of some of the minimum monitoring requirements contained in the proposed 
permit: · · 

Influent and Outfalls OOlA and OOlB (Treated Effluent). 
Daily nionitoring of influent flow is required in this permit. The flow meter must be calibrated quarterly . 

. Monitoring of the influent for CBODs has been substituted for BODs monitoring. Monitoring the 
effluent for BODs has been deleted. Both influent and effluent TSS monitoring is required. The 
frequency of CBODs and TSS moriitoritig is retained at three times per week. Effluent ammonia 
monitoring is required because CBOD5 replaces BODS. Ammonia monitoring is proposed at three times 
per week and should be performed on the same samples as CBOD5• 

. . . . . 

Pounds of effluent CBODs and TSS must be calculated at the same frequency as the effluent testing. 
Federal secondary treatment standards require municipal sources to achieve a specific CBOD5 and TSS 
removal efficiency as a monthly average. Reporting of the removal efficiencies is required . .in the · 
proposed permit. · 

The proposed permit requires monitoring of the quantity of chlorine used. and the total chlorine residual 
on a daily basis to confirm consistent performance of the disinfection system. The frequency of bacteria. 

·monitoring for E. coli has been increased from twice per week to three times per week. Monitoring for 
E. qo/i must be performed in accordance. with one of the .methods approved by :the. Department. · 
Monitoring of the influent and effluent for pH has been retained at daily. · · 

The proposed pennits .includes new monitoring req~irements for effluent temperature and dissolved 
·oxygen. The effluent temperature must be monitored on a continuous basis year-round with the daily 
maximum reported. As discussed above, monitoring of the effluent for dissolved oxygen is proposed at 
three times per week. 

In order to tiJlly characterize. the facility's contribution of nutrients to the receiving stream, . the 
Department is proposing effluent monitoring for nutrients. Weekly monitoring of Total Kjeldahl 
Nitrogen. (TKN), nitrate plus nitrite and phosphorus is proposed for .the period from May through 
October each year. There is no change in this requirement except to delete ammonia as a parameter .. 

The City previously monitored the influent and effluent for 9 me.tals and. cyanide monthly for three 
consecutive days and .total phenols semi-annually for three consecutive days. The proposed pennit 
requires monitoring the influent and effluent for Ii metals and cyanide quarterly for three consecutive 

. days. The total phenols monitoring requirement has been deleted. Monitoring results are to be submitted 
in the annual pretreatment report and are not required to be submitted with the monthly DMR 

For the first two years after permit issuance, the City must perform special toxics monitoring on the 
effluent for cadmium durmg one of the. three consecutive days of toxics nioriitorjng. The special toxics · 
monitoring shall be conducted using a "clean" silmpling method, a1l "ultra-clean" sampling method; EPA . 
method 1669 or any other test method.approved by the Department with a detection.limit of 0.1 µg/L or 

·less. This is a new requirement. · 
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For the first two years after permit issuance, the City must perform special toxics monitoring .on the 
effluent for mercury semi-annually during one. of the three consecutive days of toxics monitoring. The 
special toxics monitoring for mercury shall be conducted iri accordance with EPA Method 1631. 

After two years of special toxics monitoring, the City may eliminate special moriitoririg of the effluent 
unless otherwise notified by the Department. The Department will base its determination upori the . · 
ability of the permittee to consistently comply with the water quality criteria. 

The permittee must perform "priority pollutant" scans in order to complete Part D of EPA Form 2A for 
the next renewal application. Three scans are required during the 4 Y, years after permit issuance. Two , 
of the three scans must be performed no fewer than 4 months and no more than 8 months apart. As stated 
above, the proposed permit requires that the pesticide fraction be included in the monitoririg of priority 
pollutants. This is a new requirement. · · · · · 

The Department·previously required quarterly whole effluent toxicity (WET) tests during the first year 
. using at least two species. The proposed permit requires annual WET tests using three species. Ii'. the 
results of the first four tests show that the effluent is not toxic, no further WET testing will be required 

·. during this permit cycle. WET tests are to be conducted in accordance with EPA test methods and 
procedural' requirements as defined iri Schedule D. ' . 

As discussed above, the proposed permit will include a monthly effluent monitoring requirement for iron 
for .one year after permit issuance. This is a new requirement. The monitoring will allowthe Department 
to determine if iron in the discharge has a reasonable potential for causing or contributing to water 
quality standard violations. In such case, the Department may require additional monitorinjfor reopen 
the permit to include new limits, conditions or requirements. The permit may also be reopened should a 
future TMDL assign an iron WLA to this source. · 

.'\ ,, 

Outfall 002A(Treated Effluent) . · · 
Additional monitoring will be required to quantify ·and characterize · the quality. of the . wastewater 
discharged at Outfall 002A. Flow monitoririg is required daiiy while the flow meter must b6'calibrated 
quarterly. Sampling for CBOD5, ammonia, TSS, pH and E. coli will be required for every day during 
which the PEFTF is operated for more than tw'<i hours in any calendar day. Daily composite samples will 

·be required and monitoring for effluent CBOD5, ammonia and suspended solids. Daily grab samples will 
be required for E. coli bacteria while pH must be monitored continuously. The pounds of CBOPs and 
TSS must be calculated daily. 

Disinfection at this facility will be performed with ultraviolet (UV) radiation. The intensity of UV 
radiation passing through the water column affects the systems ability to kill organisms. To track the 
reduction in intensity, ·the UV disinfection system must include· a UV intensity meter with a sensor 
Ioca~ed in the water column at a specified distance from the UV bulbs. This meter will measure the 
interisity of UV radiation in mWatts-secorids/cm2. The UV radiation intensity must be recorded daily 
when discharging. 

Monitoring for metals, cyanide, organic priority pollutants, pesticides and acute whole effluent .toxicity 
(WET) will be required annually·duririg each winter season that the, facility is operated. When possible, 
samples for toxicity should be 24 hour composites but will be limited to the period of operation when it 
is less than 24 hours. · · 

Biosolids 
OAR 340, Division 50, "Land Application of Domestic Wastewater Treatment Facility Biosolids, 
Biosolids Derived Products, and Domestic Septage" requires monitoring and reportirig of specific sludge 

• 
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. parameters under Section 3 5. These parameters are identified iri Schedule B under "Biosolids 
Managemenf'-.and include: Total solids, Volatile soli<ls, Nitrogen, eleven metals {Ag, As, Cd, Cr, c.u, 
Hg, Mo, Ni, .Pb, Se & Zn), Phosphorus, Potassium and pH. 

Volatile solids reduction in the biosolids is the process used to demonstrate compliance with vect<ir 
attraction reduction requirements. Monitoring of volatile. solids reduction is proposed in the renewal 
permit. Digestion of the biosolids is the process used to demonstrate compliance with pathogen 
reduction requirements. Monitoring the .duration an<I temperature of biosolids digestion is proposed in 
the renewal permit. The City must also record information about the beneficial use of biosolids that are 
land applied. · · · 

Outfalls 002B to 166 ffimergency Overflows) . . 
The estimated duration and volume of each overflow from the emergency outfalls must be recorded. 
There is no change in this requirement except for the deletion of 21 overflow points and addition of 5 
new overflow point.s'. · · 

Receiving Stream 
The Willamette Rivet shall be monitored for cadmium at the .same time llS the speciahni>nitoring of the 
effluent. The Willamette River shall be sampled for hardness and TSS at the same time the river is 

· sampled for metals. Monitoring for hardness and TSS is necessary to determine the appropriate criteria 
since .the new toxic standards .will likely be based on dissolved metals. These are new requirements. 
After two ye\U'S of special toxics n10nitoring, the City may eliminate monitoring of the Willamette River.· 

Reporting . . . . . . . . . . . 
The reporting period is the calendar ·month. Discharge monitoring reports must be submitted to the 

· Department monthly by the 15th day of the following month. The monitoring reports need to identify the 
principal operators designated by the Permittee to supervise the treatment and collection systems. The 

· reports must also include records. concerning application of biosoiids and all applicable equipment 
breakdowns.and bypassing. · · 

Schedule B of the permit includes the requirement for. the submittal of annual reports. The conditions are 
standard language requirements concerµing: · 

1) Submittal of an annual Inflow and Infiltration Report by September 1 each year .. 

2) Submittal of an annual Biosolids Report by February_ 19 each year. 

3) Submittal ofTempernture Monitoring Report by February 15 each year. 

Schedule (:, Compliance Schedules and Conditions . 

The permit contains two compliance conditions with deadlines: 
.. - . . -· ;. . 

,,., .. 

1. Within 180 days of permit issuance, the· penrtittee must submit a proposed program and tirile 
schedule for identifying and reducing iilffow. . . . 

2. Within 2 years of initiating operations at the PEFTF facility, the permittee must submit the results of 
a mixing zone study that indicates the dilutions available during periods when the facility might be in 
operation. · · · · 

The final c6nditfon requires the perinittee tci meet the compliance dates established in this schedule or 
notify the Department within 14 days following any lapsed compliance date. 
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Schedule D - Special Conditions 

The permit contains seven special conditions. The requirements include: 

1. Unless otherwise · approved in writing by the Department, all . inflow sources are to. be 
permanently disconnected from the sanitary sewer system. 

2. Schedule D of this permit includes.conditions requiring biosolids be managed in accordance with 
the approved biosolids management plan. · · 

3. The permit may be modified to incorporate changes in federal biosolids standards .. 

4. The requirements for Whole Effluent Toxicity (WET) testing are specified. . 

5. The permittee must have the facilities supervised by personnel certified by the Department in the 
operation of treatment and/or collection systems. 

6. The permittee must notify the Department of malfunctions. 

7. The permittee shall not be required to perform a hydrogeologiC characterization or groundwater 
monitoring due during the term of this permit. 

Schedule E.,- Pretreatment 

The current permit contains a Schedule E which requires the City to conduct and enforce an industrial 
waste pretreatment program as approved by the Department and the General Pretreatment Regulations 
(40 CFR Part 403). The Departmentis proposing to il).clude similar but updated conditions in the new 
permit. 

Schedule F; NPDES General Conditions 

All NPDES permits issued in the State of Oregon contain certain conditions that remain the same 
regardless of the type of discharge and the activity causing the discharge. These conditions are called 
General Conditions. These conditions can be changed or modified only on a statewide basis. The latest 
edition of the NPDES General Conditions is December 1, 1995 and this edition is included as Schedule F 
of the draft permit. 

Section A contains standard conditions which include compliance with the permit, assessment of 
penalties, mitigation of noncompliance, permit renewal application, ·enforcement actions, toxic 
discharges, property rights and referenced rules and statutes. Section B contains requirements for 
operation and maintenance of the pollution control facilities. This section includes conditions for proper 
operation and maintenance, duty to halt or reduce activity in order to maintain compliance, bypass of 
treatment facilities, upset conditions, treatment of single operational events, overflows from wastewater 
conveyance systems and associated pump stations, public notification of effluent violation· or overflow, 
and disposal of removed substances. Section C contains requirements for monitoring and reporting. This 
section includes conditions for representative sampling, flow measurement, monitoring procedures, 

. penalties of tampering, reporting of monitoring results, additional monitoring by the. permittee, averaging 
of measurements, retention of records, contents ofrecords, and inspection and entry. Section D contains · 
reporting · requirements and includes · conditions for reporting planned changes, anticipated 
noncompliance, permit transfers, progress on compliance schedules; noncompliance which may endanger 
public health or the. environment, other noncompliances, and other information. Section D also contains 
signatory requirements and the· consequences of falsifying reports. Section E contains the defmitions 
used throughout the permit. · · 
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PERMIT PROCESSING/PUBLIC COMMENT/APPEAL PROCESS 

The beginning and end date of the public comment period to receive written comments regarding this 
pennit, and the contact name and telephone number are inciuded in the public notice. The permittee is the 
only party having standing to file a permit appeal. If the Permittee is dissatisfied with the conditions of 

· the permit When issued, they may request a hearing before the EQC or its designated hearing officer, 
within 20 days of the fmal permit being mailed. The request for hearing must be sent to the Director of 
the Department. Any hearing held shall be conducted pursuant to regufations of tlie Department; 
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Attachment 5 
June2004 

Biosolid Management Plan 
for 

City of Salem 
Willow Lake Waste Water Treatment Facility 

File Numb.er: 78140 
PermitNumber: 101145 

I. Treatment Facility 

Introduction: 

PUBLIC NOTICE 

The City of Salem (population approximately 210,000) owns and operates a municipal 
sewage collection and treatment system under National Discharge Elimination System 
(NPDES) permit number (101145). Wastewater processed by the sewage treatment works 
is principally of domestic origin. We in fact receive a large food processing load during 
several months of the year. The secondary treatment facility was built 1964, and 
upgraded in 1977 and 1988. Septage is accepted at the City Shop dump station 
approximately 8 miles from the Willow Lake Waste Water Treatment Facility. There are 
several industrial discharges to the City of Salem facility, and therefore the City has 
regulations under a local pretreatment permit. Treated effluent from the treatment plant is 
discharged to the Willamett~_River (78.4 River Mile), in Marion County, Oregon. 

A) Wastewater Processing: 

The City of Salem operates the Willow Lake Waste Water Treatment Facility (WWTF) an 
activated sludge plant with anaerobic digesters. Designed average dry weather flow is 35 
million gallons per day (MOD). Willow Lake WWTP is sited on 40 acres between the 
City of Keizer' s url;>an growth boundary and the Willamette River. 'fhe original trickling 
plant (north plant) was built in 1964 to provide treatment or residential, commercial, light 
industrial and industrial users. In 1977, a high purity oxygen activated sludge (HPOAS) 
plant (south plant) was sited immediately south of the original plant. The HPOAS process 
was specially selected to treat seasonal loading associated with the food processing 
industry. In 1988, rising energy costs inspired a facility up grade which included a 
mechanical bar screen, a cogeneration facility fueled by digester gas and design flexibility 
providing trickling filter activated sludge (TF AS) as a secondary treatment option. In 
1998, increasing solids production prompted the purchase of a gravity belt thickener 
(GBT) and a belt filter press (BFP) which are housed in a new solids handling facility. 

Wastewater passes through mechanical bar screens which remove trash and large debris 
prior treatment. Trash and debris are removed, dewatered, and compacted. Grit is · 
removed by routing primary solids through cyclone degritters. ·Screenings and grit are 

. transported the Marion County Waste to Energy Facility for incineration. 

During the height of the canning season, (August, September, anci October) flows up to 43 

·; ,, 
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MGD must be split between the north and south primary clarifiers to lower trickling filter 
loading rates and reduce odors. The increased organic loading requires two aeration 
basins using high purity oxygen and mechanical mixers. 

During wet weather, flows up to·75 MGD received secondary treatment from components 
of both the north and sciuthtreatmerit plants. Trickling filter effluent not routed to the · 
south plant is settled and disinfected in the north secondary clarifier, North and South 
final effluents are mixed and dechlorinated in the plant effluent channel. 

Flows 75 to 105 MGD bypass secondary treatment. Selective treatment flow passes 
through the south primary clarifiers, the chlorine contact chambers, and is dechlorinated 
in the plant effluent channel.· Flows greater than 105 MGD per day are by passed to the 
Willamette River at North River Road park approximately 6 miles from the treatment 
facility. 

Flow from the collection system enters the plant through a 75 inch interceptor and 
immediately passes through two mechanically raked bar screens in parallel operation en 
route to the raw pump station. Raw pumps discharge wastewater to the headwork channel 
where the gates control flow to the north and/or south plants. 

During dry weather, prior to canning season, flows up to 43 MGD are pumped to the 
north plant's two (2) primary clarifiers (687,240 gal. each) and four (4) trickling filters 
(318,000 ft3 each). Trickling filter effluent is then pumped to the south plant for 
additional secondary treatment in one of three (3) aeration basins (1,420,000 gaL each) 
using fme bubble diffusers. Following aeration, mixed liquor is settled in one of four (4) 
south plant secondary clarifiers (l,730,000 gal. each) and clarifier eftJuent is disinfected 

· in one of four ( 4) .chlorine contact chambers (302,400 gal. each) and1dechlorinated in the 
plant effluent channel. See Attachment 5A for a Willow Lake WWTP liquid flow 
schematic. 

bl 'll kWWTU' Ta e 1. W1 ow La e p mt Process Canac1t1es. 

Unit process <) Unit Capacity Quantity Total Capacity 
North Primary 
Clarifiers 

687 ,240 gal. 2 1.36MG North Trickling 
filter 

318,000 ft3 4 1.272 North Secondary 
kcf Clarifiers 

1,753,515 1 1.75MG North Gravity 
Thickeners 

0.11 MG 2 022MG North Primary 
Digesters 
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0.96MG 
,., 
' 2 

North Secondarv pigesters 0.89MG 
,., 

South primarv Clarifiers 1,111,109 gal. 
South Aeration Basins 1,420,000 gal. 

1,730,000 gal. 4 
South Gravity Thickeners 0.14MG 

1.26MG 2 
Soutli Secondarv Digesters 1.15 MG 
Gravity Belt Thickeners 200gpmfeed 

Belt Filt~r Press 120 gpmfeed 
, 

', , 

Dissolved Air Floatation 200 gpmfeed 
'.c 

'i1-

l.55MG 
,. 

4 ~· 

302,400 gal. 4 

B) Solids Processing: 

l.92MG 
1 0.89MG 
2 2.22MG 
3 4.26 MG South 

Secondary 

' Clarifiers 
6.9MG 
1 0.14 MG South 

Primary 
Digesters 

2.52MG 
2 2.30MG 
1 43,000ppd at 

18,000 muff, 
1 18 dry tons/day 

at 25,000 mg/L 
2- 86,000 ppd at 

h 18,000mg/L 
Solid Storage 
Lagoons 

6.2MG Chlorine 
Contact 
Chambers 

1.21 MG 

Salem's treatment facility utilizes an activated sludge process. The treatment facility 
wastes primary sJUdge and activated sludge from primary and secondary clarifiers to 
primary and secondary anaerobic digesters. Solids that are thickened to approximately 
five (5) percent prior to mesophillic primary/secondary anaerobic digestion are one of the 
City's two digester facilities. Primary solids are thickened in one of three gravity 
th\ckeners. Typically, waste activated solids {WAS) are thickened on the gravity belt 
thickener (GBT), however the gravity thickeners and a dissolved air floatation (DAF) 

_ -fac;ility are avaifable as redundant thickening processes. _ - -
. :~ . . / 

The north digester facility is composed of two (2) mechanically mixed, fixed cover, 
primary digesters which overflow to a floating dome, secondary digesters. The south 
digester facility is @mposed two (2) gas mixed, fixed cover, primacy digesters which 

. -~ . 
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overflow to two (2) secondary digesters. 

The digester facilities gas systems are common and provide fuel for the cogeneration 
system. All primary digesters are externally heated with coiled heat exchanges using a 

· modified hot water loop from cogeneration system as a heat source. Additionally, each 
facility houses boilers as a redundant heat source. 

Each digester facility has mechanical grinders for particle size reduction and its own 
loading dock. Liquid biosolids, at approximately 2.9 percent total solids, are loaded into 
pressurized tanker truck and hauled to land application sites. Typically, liquid biosolids 
from the south digester facility are pumped through a mechanical grinder to the solids 
handling facility for dewatering on the belt filter press (BFP) and storage in a loading 
hopper. Dewatered biosolids, at approximately 19 percent total solids, are loaded into 
semi-end dump trucks for hauling to land application sites. 

The digesters sludge under go a minimum mean cell residence time and minimum 
temperatures of between 15~days at 35C to 55C, and 60-days at20C prior to the removal 
of sludge and performing a volatile solids reduction calculation. For.the past three (3) 
years the solid residence time (SRT) averaged 48.9 days at an average temperature of 97 .8 
degrees Fahrenheit (36.6 degrees Celsius), which satisfies the Class b biosolid 
requirement of the EPA's 40 Code of Federal Regulations (CPR) Part 503.32 (b) 
Alternative 2, by providing in excess of 15 days SRT at or between 35 and 55 degrees 
Celsius. An average 67.0 percent volatile solids reduction has been achieved which 
satisfies the 40 CPR part 503.33 Vector Attraction Reduction requirements. 

Solids piping flexibility allows any digester in the north or south digester facilities to be 
pumped to any other digester, to the loading docks, or to any of the lagoons. After 
settling, lagoon supernatant can be decanted to the plant influent channel at a non
interfering rate, further reducing solids volume by as much as 30 percent. See 
Attachment SB, for a Willow Lake WWTP Solids flow schematic. 

There are Four (4) potential end routes for biosolids from this facility and they are: 

1) Biosolids removed from the anaerobic digesters, 
2) Biosolids from gravity filter press, 
3) Biosolids from the belt filter press, and 
4) Biosolid ft:om storage lagoons. 

C) Solids Storage Stru,cture: 

Willow Lake WWTP has four (4) sludge storage lagoons for solids storage with a 
combined storage capacity of 6.2 million gallons. 
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D) Septage Receiving Facility: 

Septage from septic haulers is dumped at the City shops facility, approximately 8 miles 
from the treatment plant. 

E) Pretreatment Program: 

The City of Salem Revised Sewer Ordinances, Chapter 74 addresses Sanitary 
Pretreatment and manages a pretreatment program overseeing permitted 
commercial/industrial users and septic haulers. The <:;ity has a formal industrial 
wastewater pretreatment program for 39 permitted industries and 8 categorical users. The 
City's biosolid has low metal concentrations compared to the EPA 40 CFR Part 503 
Biosolid standards. 

II So lid Treatment Processes 

·The EPA's 40 CpRPart 503 andDEQ's OAR340-50 allowthepermittee to use EPA 
approved alternatives to satisfy Class A and B biosolids pathogen and vector attraction 
reduction criteria. The permittee must notify the Department in writing and get approval 
prior to any process change that would utilize pathogen reduction or vector attraction 
reduction alternatives other than their primary reduction alternatives contained in.this 
management plan. }'he permittee must also certify that the alternatives used are EPA . 

. approved and that Sampling and monitoring conforms to the 40 CFR 503 and OAR 340-
050 regulations. 

Pathogen Reduction 

To meetthe Part 503 regulatory requirements, pathogen reduction must be met before 
vector attraction reduction or at the same time vector attraction reduction is achieved. 

Class A Biosolids 

With all Class A alternatives microbial monitoring for fecal coliforms or Salmonella sp. is· 
required (see section A and B below). This management plan lists the primary alternative 
and options employed by the permittee to meet Class A and Il biosolids criteria. 

A) Monitoring for Fecal Coliform or Salmonella sp. 

Monitoring for Fecal Coliform or Salmonella sp. is required to detect growth of 
bacterial pathogens. Because Class A biosolids may be used without site restrictions, 
all Class A material must be tested to show that the microbial requirements are met at 
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the time when it is ready to be used, disposed, sold or given away. In addition to 
meeting process requirements, Class A biosolids must meet one of the following 
requirements: 

Either the density of the fecal coliform in the biosolids be less than 1,000 MPN per 
gram total solids (dry gram weight), Or the density of Salmonella sp. Bacteria in the 
biosolids be less than 3 MPN per 4 grams of total solids (dry weight basis). 

Unlike Class B biosolids, Class A requirements are not based on an average value. 
Sampling for Class A biosolids consists of at least seven (7) discrete samples taken 
over a 2-week period. Test results are required before Class A material can be release 
for use or disposal. The microbial requirement that a Class A biosolids must meet is 
either: · 

At the time of use or disposal, or at the time the biosolids are prepared for sale or 
given away in a bag or other container for land application, or at time the biosolid or 
material derived from the biosolid is prepared to meet the requirements in 503.IO(b), 
503.10 (c), 503.10 (e) or 503.10 (f). 

B) Class A Pathogen Reduction Alternatives 

Alt. 3)Sewage Sludge treated in known Processes 503.32(a) (5) 

This requirement relies on comprehensive monitoring of bacteria, enteric viruses and 
viable helminth ova to demonstrate adequate reduction of pathogens: 

Either the density of the fecal coliform in the sewage sludge be less than 1,000 MPN 
per gram total solids (dry gram weight), Or the density of Salmonella sp. Bacteria in 
the sewage be less than 3 MPN per 4 grams of total solids {dry weight basis). 

The density of enteric viruses in the sewage sludge must be test prior to pathogen 
reduction treatment and then again after pathogen treatment at which time the enteric 
viruses must be less than l PFU per 4 grams of total solids (dry weight basis). 

The density of viable helmith ova in the sewage sludge must be test prior to pathogen 
reduction treatment and then again after pathogen treatment at which time the viable 
helmith ova must be less than 1 PFU per 4 grams of total solids (dry weight basis). 
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Alt. 5) Processes to Further Reduce Pathogens (PFRP) # 1 Composting. 
Using either the within vessel composting method or the static aerated pile 
composting method, the temperature of the sewage sludge is maintained at SSC· 
(13 lF) for three days. Noted must meet Class A compost criteria at the same time you 
meet Class B compost pathogen reduction criteria. 

Class B Biosolids 

Class B biosolids can be met by using one of three alternatives, the two primary alternatives 
used by this facility are Alt. 1) Monitor sewage sludge for fecal coliform S03.32(b )(2), 
and Alt. 2) Use Process to Significantly Reduce Pathogen (PSRP) S03.32(b )(3). 

Alt. 1) Monitor sewage sludge for fecal coliform S03.32(b) (2) requires that seven 
samples of treated sewage sludge (biosolids) be collected and that the geometric mean 
fecal coliform density of these samples be less than 2 million MPN per dry gram 

· biosolid (dry weight basis). 

Alt. 2) Use Process to Significantly Reduce Pathogen (PSRP) S03.32(b )(3) considers 
sludge treated in one of the PSRPs listed in Appendix B of the 40 CPR Part S03 to 
meet Class B biosolid criteria for pathogen reduction. 
For this facility the following PSRPs are primarily used: 

#1 Anaerobic digestion, sludge is treated in the absence of air/oxygen for a specified 
residence time at a specified temperature. Values of the mean cell residence time and 
temperature shall be between lS days at 3SC to SSC and 60 days at 20C. · 

At this time the Willow Lake wastewater treatment facility does not use any of the 
· ·following 3 treatment methods, but may in the future depending on solids treatment at 

this facility. 

#2 Air Drying, sludge air dried on beds for minimum of 3 months (ambient 
temperature above OC (32F) 2 out of the 3 months, . 

#4 Composting, the temperature of the sewage sludge is raised to 40C (104F) or 
higher and remains at 40C or higher for S days. For 4 hours during the S-day period, 
the temperature in the compost pile must exceed SSC (13 lF), and 

#S Lime stabilization, sufficient lime is added to the sewage sludge to raise the pH of · 
the sewage sludge to 12 with no further addition of alkali agent, and maintain sludge 
pH of 12 active-mix for 2-hours. 
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B) Vector Attraction 

This facility primarily uses Option .1 to meet Vector Attraction Reduction 
requirement, but in the future this facility may choose to use any of the following 
vector attraction reduction options: 

Opt. 1) The % volatile solid reduction calculation to use for anaerobic digester that is 
decanted and that does not have.appreciable grit accumulation would be the Van 
Kleeck or Approximate Mass balance (AMB) equation depending upon the percent 
solids in the decantate (Attachment SC). 

To meet the biosolid vector attraction reduction requirements an anaerobic digester 
must provide a 15 day detentfon time at 35 to (95F) in a completely mixed high rate 
digester in order to achieve a volatile solids reduction of38 % or more. There are 
other volatile solid reduction methods that are deemed equivalent to the 3 8% volatile 
solid reduction criteria under the EPA's and the DEQ's regulations. 

Opt. 2) When the 38% volatile solids reduction can not be met for anaerobically 
treated solids vector attraction reduction can be demonstrated by showing a less than 
17% additional volatile solid loss during bench-scale aerobic. batch digestion (2% TS 
or less) of the sewage sludge for 40 additional days at temperatures between 30 and 
37C .. 

Opt.5) Aerobic treatment of sludge for at least 14 days at over 40C (104F), during the 
process the average temperature must be over 45C (Compost). 

Opt. 6) The pH of the sewage sludge shall be raised to a pH of 12 or higher by the 
addition alkali agent and without the addition of more alkali agent. The batch shall 
remain at a pH of 12 or, for two hours or more active mix; and at a pH of n .5 of 
higher for an additional 22. hours. 

Opt. 7) The sewage sludge must achieve 75% solid by drying prior to mixing with 
other materials. Sewage sludge treated in aerobic or anaerobic process (i.e. Sewage 
sludge that does not contain ui1stabilized solids generated in primary wastewater 
treatment). 

Opt 10) Sewage sludge land applied and shall be immediately incorporated into the 
· soil after application on the land . 

. C) Batch Processes 

Class A Biosolids 
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Alt. 5, PFRP Compost, compost pile must meet PFRP) of 3 consecutive days at a 
minimum pile temperature of 55C. (Note: Class A PFRP must be met within the Class 

· B PSRP treatment parameter, EPA requirement). 

Class B Biosolids 

Alt. 3, # 4 PSRP) Compost, Process that Significantly Reduces Pathogens (PSRP) 
showing an average pile temperature of 45C and minimum temperature of 40C in the 
pile within 14 consecutive days. · 

Note: Class B compost (PSRP) has to be demonstrated through aerobiC (time and 
temperature) before or at the same time vector attraction reduction satisfied the PSRP 
composting process. 

1, The City has a Biosolid Fact Sheet it can provide customers and the.public upon 
request. (See Attachment SD). 

III Biosolid Characteristics 

For 2003, City of Salem has generated and land applied approximately 7225548 dry 
pound or 3613 dry US tons of biosolids. Under the 40 <;;FR Part 503 monitoring 
requirement City of Salem is required to sample their biosolid once per 60 days (6 times a 
year). Monitoring depends on the amount biosolid generated (metric tons) that are sold or 
given away, land application .and surface disposal. · 

Sampling 

l) Anaerobic Digester 
Sainple location: Sample port on discharge line from the digester. 

Number and type of sample taken per day: Composite of seven (7) or more 
representative samples to be collected from digester outlet pipe. 

Sample storage and transport: Samples are stored at 4 degrees C in ice chest or 
refrigerator. Samples are transported in ice chest to maintain temperature during 
delivery to laboratory. Pathogen samples are delivered to lab within 6 hour of sample 
collection. 1 

· 

Sample analysis method: EPA 9015; EPA 160.3;EPA 160.4; SM 4500-NH3B; EPA 
353.2; EPA 365.3; EPA 351.3; SW-846 7060; SW-846 6010; SW-846; SW-846 7481; 
SW-847 7471; SW-846 7740; SM 18th, 9221E.l; SM 18:9260D.l; ASTMD 4994-89; 
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EPA 600/1-87/014; EPA 8240; EPA 1613; EPA 8270; EPA 1613B; EPA 1668 (*may 
include one or more of the referenced methods, see Attachment E). 

2) Solid Storage Lagoons 

Sample location: Center from the basin divided up into equal quadrants, plus several 
random and/or authoritative samples. 

Number and type of sample taken per event: A composite of at least seven (7) 
representative samples from the mixed storage basin is required. Samples should 
include the entire proposed sludge column (not the water cap above the sludge layer). 

Sample storage and transport: Composite sample is stored at 4 degrees C in icechest or 
refrigerator. Samples are transported in ice chest to maintain temperature during 
delivery to laboratory. Pathogen samples are delivered to lab within 6 hour of sample 
collection. 

Sample analysis method: EPA 9045; EPA 160.3;EPA 160.4; SM 4500-NH3B; EPA 
353.2; EPA 365.3; EPA 351.3; SW-846 7060; SW-846 6010; SW-846; SW-846 
7481; SW-847 7471; SW-846 7740; SM 18th, 9221E.1; SM 18:9260D.1; ASTMD 
4994-89; EPA 600/1-87/014; EPA 8240; EPA 1613; EPA 8270; EPA1613B; EPA 
1668 (*may include one or more of the referenced methods). 

3) Gravity Belt Thickeners and Belt Filter Presses 

Sample location: Sample conveyor line on discharge line from the thickening units. 

Number and type of sample taken per day: Composite of seven (7) or more 
representative samples collected throughout the thickening dewatering process. 

Sample storage and transport: Samples are stored at 4 degrees C in ice chest or 
refrigerator. Samples are transported in ice chest to maintain temperature during 
delivery to laboratory. Pathogen samples are delivered to lab within 6 hour of sample 

. collection. 



Biosolid Management Plan 
Willow Lake Waste Water Treatment Facility 
File Number: 78140 
Page11 of15 

Sample location: Center from each GBT/BFP divided up into equal quadrants, plus 
. several random and/or authoritative samples. 

Number and type of sample taken per biitch: A minimum of seven.(7) discrete samples 
(Class A) from the GBT/BFP in service over a two (2) week period or the geometric 
mean of seven (Class B) or more samples mixed together to form a composite sample 
to a representative sample each year. The Department suggests the permittee run more 
samples than minimum required by the 40 CFR Part 503, 

Sample storage and transport: Samples are stored at 4 degrees C in ice chest or 
refrigerator. Samples are transported in ice chest to maintain temperature during 
delivery to laboratory. Pathogen samples are delivered to lab within 6 hour of sample 
collection. 

Sample analysis method: EPA 9045; EPA 160.3;EPA 160.4; SM4500-NH3B; EPA 
'353.2; EPA 365.3; EPA 351.3; SW-846 7060; SW-846 6010; SW-846; SW-846 7481; 
sw~847 7471;SW-846 7740; SM 18th, 9221E.1; .SM 18:9260D.1; ASTMD 4994-89; 
EPA 600/1-87/014; EPA 8240; EPA 1613; EPA 8270; EPA 1613B; EPA 1668 (*may . . 

include one or more of the referenced methods). 

4) Compost 
.Sample location: Random depths and locations within the compost pile 

. Number and type of sample taken per batch: A minimum seven (7) discrete 
representative samples are mixed together to form a composite sample for nietal 
analysis. For Class A Biosolid seven (7) discrete representative samples over a two
week period are required for pathogen testing. 

Sample storage and transport: sample is stored at 4 degrees C in ice chest or 
refrigerator. Samples are transported in ice chest to maintain temperature during 
delivery to laboratory. Pathogen samples are delivered to lab within 6 .hour of sample 
collection. 

Sample analysis method: EPA 9045; EPA l60.3;EPA 160.4; SM 4500-NH3B; EPA 
353.2; EPA 365.3; EPA 351.3; SW-846 7060; SW-846 6010; SW-846; SW-846 7481; 
SW-847 7471; SW-846 7740; SM 18th, 9221E.1; SM 18:9260D.1; ASTM D 4994-89; 
EPA 600/1-87/014; EPA 8240; EPA 1613; EPA 8270; EPA 1613B; EPA 1668 (*may 
indude one or more of the referenced methods). 

Biosolid Analysis: 

Biosolid Chemical Analysis: 
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In 2003 the City land applied 3613 dry tons ofbiosolid in two forms, approximately 60% 
cake (5297761lb}and40 % liquid (1927787 lb.) biosolid. The following is 
representative sampling of the biosolid metal concentrations in the City's 2003 biosolid. 

Metal 
Arsenic (As) 
Cadmium (Cd) 
Chromium (Cr) 
Copper(Cu) 
Lead (PB) 
Mercury (Hg) 
Molybdenum (Mo) 
Nickel (Ni) 
Selenium (Se) 
Silver( Ag) 
Zinc (Zn) 

Biosolid. Nutrient Analysis: 

#/-yr. 
116.3 
13.6 
425.2 
4037.1 
184.9 
8.0 
64.7 
128.7 
27.5 
167.3 
5530.4 

For the year 2003, the biosolid contained about 762978, total nitrogen pounds (lb.) total 
nitrogen (N) of which about (6) lb. was in the nitrate form (N03-N02) and (185939) lb. 
was in the artnnoniaform (NH3). Other nutrients include about (167455) lb., phosphorus 
(P), (41904) lb., potassium (K), and has a pH of approximately 8. From the analysis the 
City of Salem needs approximately (1150) acres to land apply on to handle their annual 
biosolid nitrogen production. For year 2003 the approximate biosolids analysis and 
loading are found in Attachment F. 

IV Biosolids Beneficial Reuse Program 

Transportation and Land Application: . 

Biosolids are off loaded into tanker trucks at the plant. The biosolids loading areas are 
impounded in case of accidental spillage ofbiosolids during the truck loading process. 
These areas drain that tie back into the facility. During the summer months City of 
Salem's biosolids are land applied on several sites. For the year 2003 City of Salem land 
applied to several DEQ authorized sites totaling about 1637-acres. The biosolid land 
application sites are capable of assimilating City of Salem's annual total nitrogen 
production. The agronomic biosolid land applfoation rate for pastures and grass is 120 lb. 
available N per acre-yr. The agronomic land application rate for perennial ryegrass, the 
predominate crop utilized by City of Salem's land application program, is 120 lb. 
available N per acre"yr. 
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Land application: City of Salem land applies on authorized pastures, farmlands, and forest 
sites. All DEQ site authorizations for City of Salem are part of City of Salem's Biosolid 
Management Plan. The City of Salem currently has a total of 11700 acres that are 
authorized for land application. 

Table 2. Example of some of the City's biosolids site management information: 

Site Use/ acres lb. N/acre lb. N/site 
Salem Site # 1 Pasture/ 15 acres 120 1800 

Salem Site #2 Pasture/ 13 acres 120 1560 

Salem Site #3 Pasture/ 20 acres 120 2400 

Salem Site #4 Pasture/ 20 acres 120 2400 

. Salem Site #5 Pasture/ 19 acres 120 2280 

Salem Site #6 Pasture/ 3 acres 120 360 

Salem Site #7 Pasture/ 12 acres 120 1440 

Salem Site #8 Pasture/ 5 acres 120 600 

Salem Site #9 Pasture/ 10 acres 120 1200 
' 

Salem Site #10 Pasture/ 10 acres 120 1200 
.··r;, 

Long term biosolid application rates and site restrictions are contained in the biosolid site 
authorization letter. References to the OAR 340-50, The 40 CPR Part 503, ·site setbacks, 
site agronomic loading rates, land application restrictions and site restrictions are also 
detailed out in the site authorization letter. 

V Contingency Options 

In the event biosolids are spilled between the treatment facility and the land application 
site, City of Salem's treatment facility shall contain the spill, lime, absorbent (for example 
sand) and remove spilled sludge solids spills with a front end loader or shovels and 
dispose of the spillage at a DEQ authorized application or disposal site. All spills into 
waters of the state or spills on the ground surface that are likely to enter waters· of the state 
shall be reported immediately to Oregon Emergency Response System (OERS) at I "800-
452-0311 and your regional biosolids coordinator at (541) 440-3338. All spills of25 
gallons or more on the ground surface shall be report to the regional biosolids coordinator 
at (541) 440-3338. 

YI Reporting 
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Daily Reporting and Recordkeeping: 

Each year prior to land application of biosolids the source operators shall check to see if 
. contiguous property owners have changed. The operators shall keep a record of contact 

(date, and/or written log of phone/letter call w/ name and number, and/or xerox of 
postcard w/ name itnd address, etc.,) with all contiguous land application property owners, 
and notify any new neighbor at the beginning of the land application season of the city=s 
intent to land apply biosolid. Operator shall provide this documentation in the annual 
biosolid report. · 

Annual Reporting 

The Annual Biosolid Report is due February 19, of each year for the previous years land 
applied biosolids. Part of this report is the submittal of the daily site logs, which have the 
date, time, and quantity gal-lb. N/acre land applied for each day-tank-batch land applied. 
Site logs shall have a scaled map showing the site and the land application location that 
coincides 'Yith the daily site loading methods (truck spreader bar, irrigation cannon). 
Daily recorc\s should clearly show the location of daily biosolid loading site log. 

Annual Report shall have a signed copy of the certification statements for pathogen 
reduction. vector attraction reduction and biosolids has been land applied at approved 
agronomic loading. Person signing statements should be the operator ofrecord at the 
treatment plant. The operator shall show how the vector attraction reduction was met i.e., 
volatile solids reduction was achieved by time and temperature, the Van Kleeck equation 
filled out with digester records (MCRT), bench scale test, sour test or any other EPA 
approved alternative method appropriated for biosolid generated at your facility. 
Certification of pathogen reduction is required and is satisfied by submittal of test results 
in the Annual Biosolid Report. All the previous year's biosolids sampling and analysis 
that is required by the permit shall be included in City of Salem's Annual Biosolid Report 
(in the year's annual report appendix). 

VII Certification Statement 
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Salem's facility is capable of meeting their primary alternatives for achieving Class A 
or B biosolid pathogen and vector attraction reduction criteria. As required under 
40CFR 503.17 a signed Class A. and/or B biosolid and vector attraction certification 
statements shall accompany allbiosolids that are land applied (below). For Class A or 
B biosolid annual biosolid analysis must be provided upon request. Certification 
statements must also show confonnance with nutrient and land application loading 
rates where applicable. 

"I certify, under penalty oflaw, thatthe pathogen requirements in [insert either 503.32(a) or 
503.32(b)], the management practices in 503.14 and the vector attraction reduction 
requirements in [insert 503.33(b) (1) through 503.33(b) (10)] have been met. This 
determination has been made under my direction and supervision in accordance with the 
system designed to ensure that qualified personnel properly gather and . evaluate the 
information used to determine that the pathogen requirements and vector attraction reduction 
requirements have been met. I also certify that all biosolids were land applied at the approved 
agronomic loading rate .noted in the respective Department site authorization letter. I am 
aware that there are significant penalties for false certification including the possibility of fine 
and imprisonment." 

Signature __________ Date _________ _ 
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Attachment 5C: 
Volatile Solids Reduction Calculation 

Calculation of the% volatile solids reduction for the anaerobic digesters is to be based on 
comparison of arepresentative grab sample of total and volatile solids entering the digestion 
process (a weighted blend of the primary and secondary clarifier solids) and a representative 
composite sample of the solids existing the sludge holding tanks. 

Typically in the past we've used the Van Kleeck equation for digesters, ·The assumption is 
that there is no grit accumulation in the digester. This volatile solids equation assilmes the 
fixed solids input equals the fixed solids output. The Van Kleeck equation is appropriate if 
the digester decantate is low in total solids. The Van Kleeck equation can be used to calculate 
the volatile solids reduction for a digester that decants provided VSb equal VSd 

FVSR: Fractional Volatile Solids Reduction 

FVSR= 1- VSb * (1-VSf)/VSf(l- VSb) 

VSf Feed Sludge Fractional Volatile Solid, (kg/kg) 
VSb Digested Sludge (digester bottom) Fractional Volatile Solids, (kg/kg) 
VSd Decantate Fractional Volatile Solids 

For this equation to be valid VSb must equal VSd. 

For digesters with decant withdrawal (decant high in solids) and no grit accumulation, where 
the volatile and fixed concentrations are koown for all streams as well as the volumetric flow 
rates fot the decant and digester sludge then the Approximate Mass Balance equation should 
be used. 

FVSR: Fractional Volatile Solids Reduction 

Fyb 

Byb 

Dyd 

FVSR = Fyb - Byb - Dyd I Fyb 

(F) 
(yb) 

(B) 
(Bb) 

(D) 
(yd) 

Feed Sludge Volumetric Flow Rate (m3/d) 
Feed Sludge Volatile Solids Concentration (kg/ m3) · 

Digester Sludge (bottom) Volumetric Flow Rate (m3/d) 
Digester Sludge (bottom) Volatile Solids Concentration (kg/ m3) 

Decantate Volumetric Flow Rate (m3/d) 
Decantate Volumetric Solids Concentration (kg/ m3) 

Assumptions: Fixed Solids and Volatile Flows Streams. 



FIGURE 9: BIOSOLIDS FACT SHEET 

FACT SHEET FOR CLASS "B" BIOSOLIDS 

DESCRIPTION:. 

Biosollds are biologically stabilized residuals derived from secondary treatment of domestic wastewater by 1he 
City of Salem's Willow Lake Wastewater Treatment Plant (WWTP). 
These residuals have undergone anaerobic digestion, a controlled process recognized by the Environmental 
Protection Agency (EPA) and Department of Environmental Quality (DEQ) to make them suitable for 
transportation and land application. Digestion processes and Biosolids quality is regularly monitored to assure 
.Federal and State pathogen reduction {(40) CFR, pari 503.13 (b)(3) & OAR340"50-26 (2)(b)}, vector 
attraction {40 CFRpart 503.13 (b)(l) & OAR 340-50-26 (2Xc)), and trace metal pollutants {40 CFR 503.13 
(bXl) & 340-50-026 (2)(a)}levels are within regulatory standards. 

The Oregon Envirorunental Quality Cominission (EQC) and EPA actively promote Biosolids recycliog via land 
application. The City of Salem's Biosolids·are a beneficial recyclable material which improves soil tilth, 
fertility, and stability. · 

!nformation on the City of Salem's Biosolids is available upon request from Willow Lake WWTP at 
503-588-6380. 

HAZARDS: 

Willow Lake WWTP's Biosolids are not considered RCRA subtitle C ba7.ardous waste nor are 1hey toxic, 
biological or radioactive waste. bi the event of a spill, call the City of Salem Dispatcher at 503-588-6333,. or 
Willow Lake WWTP at 503-588-6380. · 

HANDLING AND PPE REOUIREMENTS: 

Willow Lake WWTP Biosolids present little threat to hauler or public health and safety. The potential exists for 
disease-<:ausing microorganisms to remain in the solids transported from the WWTP to the land application site. 
The following Safety Practices shall be observed to minimize exposure: 

· L Wash hands before eating, drinking, or smoking. 
2. ·Use waterless disinfectant soap for washing hands where water is not available. 
3. Avoid nibbing eyes, nose and mouth after handling or unloading Biosolids. 
4. Do not eat, drink, or smoke while or during the loading or unloading ofBiosolids. 
5. Wear gloves during loading and unloading ofBiosolids 
6. Wear protective clothing when there is to be more than causal contact with the Biosolids. 
7. When clothing or body parts are el{posed io Biosollds, wash skin with soap and water, change clothing 

before leaving tlte area. 
8. Clean and disinfect all cuts or scrapes. Keep wounds protected from contarnioation. 
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Attachment 5E 
Biosolid Analytical Test Methods 

B' l'dPh . !Anal . IOSO I lYSICa lYSIS: 

Parameter: . EPA Method: Standard Method 18-19 Editions: Total 
Solids 

EPA 160.3 2540B Volatile Solids 
. 

EPA 160.4 pH . .• 

EPA 150.l 4500-H+B 

Biosolid Metal Analysis: 

Pollutant: EPA Method: Standard Method 18-19_Edjtions: 
Arsenic Total 

EPA206.2 3113 B Cadmium Total 

.EPA213.2 3113 B Chromium Total 
. 

EPA218.2 3113 B Conner Total 

EPA220.l 3113BorC Lead Total 

EPA239.2 3113 B Mercury Total .. 

EPA245.l 3113 B Molvbdenum Total 

EPA246.2 3113 B Nickel Total 
. 

EPA249.2 3113 B Selenium Total 

EPA270.2 3113 B Zinc Total 

EPA289.l 3113 B 

B' l'dN . An!. IOSO I utnent a1ys1s: 

Parameter: EPA Method: Standard Method 18-19 Editions: Total 
K,ieldahl Nitrogen (TKN as N) 

EPA 351.3 4500 N-org B or Organic Nitrogen 
c 

EPA351.3 EPA 351.3 Ammonia Nitrogen · 
(TKN parameter 
minus ammonia 

. N parameter) 

EPA 350.2 ·. 4500NH-3 Nitrate Nitrogen 

EPA353.l 4500-N03•E Total Phosphorus 

EPA365.3 4500-P E Total Potassium 

EPA258.l 3111 B 



Biosolid Analysis Y.ea.r 
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Attachment 6F 

NOTE"* THIS ANA YL.s1s IS AN EXAMPLE CALCULATION OF 60% OF WILLOW LAKE 2003 ANNUAL BIOSOLID PRODUCTION. 

Source 
File No. 
Phone No. 
Contact 

Lab analysis Date 
•used in spreadsheet 

Nutrient and metals analysis 11.re an average of representative aamp6ng events taken over the year biosolida ara Jarid applied. 

Nutrient and metal coricentrations aJU detennDri.ad from the cunentYear's representative aolid11 an11lyais. 

Site loadiflg nda• for nutrients and metal mu11t be adjusted .baaed on current analysis to m&et 11iuthorized stta loading rates. 

. COLORKEY 

SOLIDS ANALYSIS 
Cake Blosolld 
Liquid Blosolid 
% Total Solids 
%.Volatile Solids 

. PAlliOGEN REDUCTION 
ciass A Biosolid 
Class B Blosolid 

requires entered value 
calculated value 
repl.ice 1 with coefficienttrom selection 

Fecal Coliform <2,0oo,ooo /dry gr. Total Solids 
org.-100ml/1 dry gr. 

VECTRO ATTRACTION REDUCTION (DIGESTION MElliOD) 
Volatile Solids Reduction Method 



ik:,;; 

Source 
File No. 

VOLATILE SOLIDS REDUCTION ,.cD[iilG[iiE[iiS[iiTI[iiO[iiN[ii[iiM[iiE[iiT[iiHOOOD)mmmmiii1i'111!'m:iiii'1~i'l!l[ii[ii 
Volatile Solids Reduction Method 8Eri 

pg.2 

Anaerobic D. 
AerobicD. 
Drying Bed 
Gal/yr. * Note If cake blOSOiidS are _generateCf theri-iS totar CUbiC ya-rcts inStead of total gallons 

Dry TS US ton/yr. 
lb. TS/yr. 
Total US tons 

Conversion 
US.;;. Metric tons multiply by 1.11 
Metric ...;;. US tons multiply by -0.9 

NUTRIENT ANALYSIS 

Total Organic 
TKN 
NH4 
N03 
Phosphorus 
Potassium 

Phosphorus 
Potassium 

pH 

Note biosolid cake conversion is 0.66 ton/ yd' 
Pounds Equation 

.lb. TS/yr.= %TSx8.34xgal/yr. 

Total Metric tons 

Organic N = {% TKN-%NH4) 
Inorganic N = {o/.NH4 + %N03} 

··Cubic yards hauled 
Total US tons 



,-~ 

Source 
File No. 

NITROGEN 
Total Organic 
TKN 
NH4 
N03 
lb. mineralized orgariiC"N/i 
lb. Inorganic N/dry ton. 
Total lb. avalJable NI ton 

NUTRIENT LOADING 

2003 

Crop nitrogen loading rate N lbJacre 
Total acres land applied tor year. 

Number dry tons land applied per acire . 
Jb. Nitrogen Per dry ton 
Total lb. Org~ produced per Year 

.Total lb. NH4 produced per year 
Total lb. N03 produced per year 
Total lb. AvaRable N per year 
Min. number Of acres required per year (Nitrogen) 

~mrmmwkg1ha 

flfl!!iiJl!iiJl!ifJ[lmJIDJl~metric ton/ha 

pg.3 

lb. N/ydS 
lb. N/gallon 



Source 
Fiie No. 

BIOSOUD METALS ANALYSIS AND CALCULATIONS 
Sample calculation: 
[([{6.0 mg Asf1000000 mg TS X 140000 Jb. Total·Solids) = 0.07 lb. As/yr. 
(((6.0 mg As/ 1000000 mg TS)x 140000 lb. TS)/62 ac=0.013 lb.As/ac~. 
(EPA cumulative loading 41 total lb. Aslac I 0.013 lb. Asiac/yr.) = 2719.3 yr. site life for As 
(0:013 lb. Asfilc>yr.) x·1.12 conversion factor= 0.016 k9/ha-yr. 
(2.6 tons biosolid is equivalent to a loading rate of 100 lb. total available N/ac). 

Metal Analysis 
Arsenic 
Cadmium 
Chromium 
Copper 
Lead 
Mercury 
Molybdenum 
Nickel 
Selenium 
Zinc 

Ceiling Ceiling 
Biosolid Limits Limits 

concentration 503.13 503.13 Yearly 
Table 1 Cone Table 1 metal lb. Metal per 

Meta.rs mg/kg mg/kg lbJton biosolid ton biosolidS 
Arsenic 75 0.150 122.60985 
Cadmium 85 0.170 14.17629 
Chromium 1200 2.400 452.43486 
Copper · 4300 8.600 4222.72535 
Lead 840 1.680 193.79293 
Mercury 57 0.114 5.95706 
Molybdenum 75 0.150 67.63901 

. Nick.el 420 '0.840 137.23857 
Selenium 100 ·a.200 27.74934 
Zinc 7500 15.000 5874.11258 

Yearly 
Loa~_ing 
lb./a:c.yr. 

There is no Ceiling ~mit for Chromium, table value is a past limit that is. no longer valid, used here for loaditlQ-caiCUiatiOiiS-Orily. 

pg.4 

Yearly 
Loading.· 

kg/yr. 
0.069 
0.008 
0.253 
2.365 
0.109 
0.003 
O.D38 
0.077 
0.016 
3.290 



. 

Source 
File No. 

Metals 
Arsenic 
Cadmium 
Chromium 
Copper 
Lead 
Mercury 
MolybdenUm 
Nickel 
Selenium 

·Zinc 

2003 

Ill 
Analysis 
Biosolid 

cone. 
mg/kg 

cumulative 
Pollutant 'Limits 
CFR503.13 40 CFR503.13 

Table2 Table 2 metal 
mg/ha lbJac biosolid 

41 45.920 
39 43.680 

1200 1344.000 
1500 1680.000 
300 336.000 
17 19.040 
75 84.000 
420 470.400 
100 112.000 

2800 3136.000 

Yearly 
lb. M_etal per · 
ton biosolids 

2.276-
0.263 
8'400 
78.400 
3.598 
0.111 
1.256 
2.548 
0.515 

109.060 
There are no limits far Chromium-or Ma[ybdenum under Table 2, Ma concentration comes from Table 1 "."Ci 

Pollutant Table3 
Biosolid Cone. Limits 

Table3 lb. Metal per . Loading 
Metals mg/kg mg/ha lac biosolid lbJac-yr. 
Arsenic 41 45.920 0.061 
Cadmium 39 43.680 0.007 
Chromium 1200 1344.000 0.226 
Copper 1500 1680.000 2.111 
Lead 300 336.000 0.097 
Mercury ·17 19.040 - 0.003 
Molybdenum 75 84.000 0.034 
Nickel 420 470.400 O.D69 
Selenium 100 112.000. 0.014 
Zinc 2800 3136.orio 2.937 

Biosolid 
Loading 
lbJac-yr. 

Loading 
kg/ha-yr. 

0.069 
0.008 
0.253 
2.365 
0.109 
0.003 

. 0.038 
o.r111 
0.016 
3.290 

. There are no limits far Chromium .or Molybdenum under Table 3, Ma concentration comes from Table 1. Ceiling Limit. 

40 CFR503.13Tables1-4. 

pg.5 

T1, Ceiling loading, bulk biosolids sold or given away, bag or container, can not exceed pollutant concentration Table 1. 
T2, Cumulative Loading, has to meet Table 1 and 2 limits, no lawn/garde;n Class A no ability to tract. 
T3, Pollutant Concentration , bulk biosolld land applied on agriculture land, forest, 

public contact site or reclamation site has to meet Tables 1 &3. 
T4, Annual Pollutant loading Rate, for land application of Class A biosolid 

given away in bag ot contajner, has to meet T~le 1 & 4 . 

Biosolid 
Loading 
kg/ha-yr. 

0.001 
0.000 
0.005 
0.044 
0.002 
0.000 
0.001 
0.001 
0.000 
0.061 

Site Life 



Attachment 6a 

· Facility Name: Salem Willow Lake 

25%of7Q10= 

25% dilution = 

1255.8 cfs 

24 dilution = (Qe+Qr)/Qe 

Date: 6/25/2004 
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Attachment Sc 

Facility Name: Salem Willow Lake Date: 6/25/2004 

•· 

100% dilution = 118 dilution= (Qe+Qr)/Qe 
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Attachment 7A 

0. SS 10.18 
0. 58 10.18 
o. 62 10.19 

28.00 6.00 0.08 0.065 10.19 10.09 0.10 
29.00 7.00 0.09 0.068 10.19 10.08 0.11 
30.00 8.00 0.1 0.071 10.20 10.08 0.12 
31.00 9;00 0.1 .0.074 10.20 10.07 0.13 
32.00 10.00 0.13 0. 78 1Q.20 10.06 0.14 
33.00 11.00 . 0.14 0. 81. 10.21 10.os · 0.16 
34;00 12.00 0.16 0.084 10.2.1 10.04 0.17 
35.00 13.00 0.17 0.088. 10.21 10.04 0.18 
36.00 14.00 0.18 0.091 10.22 .· 10;03 0.19 
37.00 15.0Q 0.19 0.29 0.094 . 10.22 10.1)2 .. . 0.20 
38.00 · 16.QO 0.21 0.29 0.098 10.23 10.01 0.21 
39.00 17.00 0.22 0.30 0.101 10.23 10.00 0.23 
40.00 18:00 0.23 0.30 0.104 . 10.23 10.00 0.24 
41.00 19.00 0.25 0.31 0;108 10.24 9.99 0.25 
42.00 20.00 0.26 0.31 0.111 10.24 9.98 o.26 
43.0.0 . 21.00 . 0.27 0;32 0.114 10.24 9.97 0.27 
44.00 .. 22.00 0.28 0.32 . 0.118 10.25. 9.96 0.29 
45.00 23.00 o.s.o .0.33 ·. 0.121. ·10.25 9.95 0.30 
46.00 24.00 0.31 0.33 0.125 10.2(; 9.95 0.31 
47.00 25.0.0 0 .. 32 0.34. 0.128 10.211 9;94 0.32 
48.00 26.00 0.34 0.34 0.132 10:26 9,93 0.33 

'49.00 27.00. \J;3S. 0.35· Q.135 10.27 9.92 0.35 
50.00 28.00 0.36 0.35 0.138 10.27 9.91 0;36 

29.00 0.37 0.35 0.142 10.27 9.90 

Page I 
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Attachment 7C · 

~~-

25.00 3.00 o.oo 0.03 11.52 0.01 
26.00 4.00 O,QJ 0.03 11.52 o.o 
27.00 5.0() 0.01 0.03' 11.52 0.01 
28.00 6;00 0.01 0.03 0;001 · 11.52 0.01 
29.00 7.00 0.01 0.03 0.001 11.52 0.01 
30.00 8.00 0.01 0.03 0. 01 11.52 0.01 
31.00 9. o.or 0.03 0. 02 '11.52 0.01 
32.00 10.0,0 0.0 0.03 0.002 11.52 0.01 
33.00 11.00 0.02 0.03 0. 02 11.52 0.01 
34.00 12.00 0,02 0,03 0.002 11.5,2 0.01 
35.00 13.00, 0.02 0.03. 0.002 ' 11.52 0.01 
3(i;QO 14,00 o;o ', Q.03 o. 02 p.52 0.02 
37,,QO 1s;oo. 0.()2 '· Q.03 0.002 11,$'2 0.02 
38:09 ~fi;QO 0;03 0.03 0.00,2 !J.s;! 0;02 

,', 39.00 17.0.0 0;03. 0.03' 0.002' 11.52 0.02 
40.QO 1Q.()Q : 0;0.3 0.03 ,· O.OQ2 · 1.1.52, Q.02 
41.00 1~;00 0;03 o.o~ '0.002 11.s2 '.0.02 
42 .• 0 20.00 0;0$' 0.03 ·. 0.0.02' 11.S<Z 0.02 
43.00 21.QQ' Q\03 •. Q.0~. 0.002 u.s2 0.02 
44.0() 22.00 (),04 0,04 ·. 0.002' 11.52 0.02 
45.Q() 23;0Q 0·04 0.04. 0. 02 11.~· '0.02 
46,()0 ' 24,CTO. Q;Q4 . ''•. 0.04 '' 0.003' 11.s2• Q;02 
4.Z,C)a 25;(fQ 0:04' Q.04 0.003' 11.52 '0.02 
48:0 2i:;;op Q;Q4 0.04. 0.003 11;52' 0;02 
49;00 21;0Q Q;04' 0;04 0.003 1{.52 ·. 0.02 
5Q;(JO 2$.0Q.' 0.{15. 0.01 · 0:003 U.S .. 0.02 

29:00 0.05' 0;04 0.003 '11.5,2' 

. ,.,, 
Page 1 
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Attachment #8 
Willow Lake Q vs. Willamette River Q 
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Attachment 9 

Appendix B: Antidegradation Review Sheet 

· ANTIDEGRADATION REVIEW SHEET 
FOR A PROPOSED INDMDUAL NPDESDISCHARGE 

1. What is the name of Surface Water that receives the discharge? Willamette 
River 

Briefly describe the proposed activity: Mnnicipal Wastewater Treatment 

Is this review for a~ OR new (circle one) permit application? 
Go to Step 2. C7 · . 

2. IS this surface water an Outstanding Resource Water or upstream from an 
Outstanding Resource Water? 

No. Go to Step 3. 

3. Is this surface water a High Quality Water? 
Yes. Go to Step 8. 

4. Is this surface water a Water Quality Limited Water? 
Yes. GotoStep14. 

14. Will the proposed activity result in a Lowering of Water Quality in the Water 
Quality Limited Water? [see OAR 340-041-0004(3)-(5) for a description in rule 
of discharges that do not result in lowering of water quality or do not constitute a 
new and/or increased discharge or are otherwise exempt from antidegradation 
review; otherwise see "Is an Activity Likely to Lower Water Quality?" in 
Antidegradation Policy Implementation Internal Management Directive for NP DES 
Permits and Section 401 Water Quality Certifications.] 

No. Proceed with Permit Application. Applicant should provide basis for 
conclusion. Go to Step 21. 

The Department performed modeling of the dissolved oxygen reductions caused 
by the City of Salem's current permitted discharge and the proposed permitted 
discharge. The difference in ambient dissolved oxygen just prior to Willamette 
Falls (the point of maximum dissolved oxygen sag prior to extreme reaeration that 
cannot be modeled) was 0.001 mg/L. According to OAR 340-041-0004(3)(d), 
decreases up to 0.1 mg/Lare not considered a reduction in water quality. (see full 

. discussion of dissolved oxygen in the evaluation report under "Receiving Water". 

In addition, the current permit does not account for pollutant load currently being · 
discharged to the Willamette River through untreated Sanitary Sewer Overflows 



(SSO). The SSOs discharge about 66,000 and 57,000 lbs/day BOD and TSS, 
respectively, during the maximum month and about 121,000 and 106,000 lbs/day 
BOD and TSS, respectively, on the maximum day. This mass load is not counted 
against the permit limits. The facilities provided under this perinit will actually 
result in a net reduction of pounds of 44,000 pounds average day maximum 
month CBOD and 43,000 pounds average day maximum month TSS. On a peak 
day, the net reduction will be 77,000 pounds for both CBOD and TSS. 

21. On the basis of the Antidegradation Review, the following is recommended: 
_ x_· _ Proceed with Application to Interagency Coordination and Public 

Comment Phase. 
Deny Application; return to applicant and provide public notice. 

Action Approved 

Section: DEQ Western Region WO 

Review Prepared By: Mark E. Hamlin 
Phone: (503) 378-8240. ext. 239 
Date Prepared: July 16. 2004 

. Please provide the following information and submit with the completed application form 
to: 
Department of Environmental Quality 
Water Quality Division-· Surface Water Managemenf 
811 SWSixthAvenue 
Portland, Oregon 97204-1390 

Name: 
Name of Company: 
Address: 

Phone: 
Fax: 



Reasonable Pot< 31 Analysis - Metals 

Facility Name: Citv of Salem Attachment 10 Date: 

NOTES: 

(Hardness-values should · 
be >25 and <400 mg/L) 

•1m11~;:1~~r ~;~1 

All units in ug/L 
* Insufficient data to develop criteria; value presented is the Lowest Observed Effect Level 
+ Hardness dependent criteria 
* · No acute standard. The tMC is estimated as 2X the CCC. 
t - Not DEQ Criteria 
A Marine acute criterion has insufficient data to develop criteria;.value = Loa 

Page 1 

06/28/2004 



Reasonable Potential A1 sis - Chlorine and Ammonia 

Facility Name: City of Salem Attachment 10 · 

,!'$f~ 

:-~~~{%ffli. 

1i~:;i:::1l;j:,,::•11:=1 :~1. '' ;e IMM@i~E 

*-NOTES: 
Temperature must be between O and 30 • C 
pH must be between fr.5 and 9 
Ammonia is totai ammonia as NH3 

Page 1 

Date: 6/25/2004 
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Wastewater System Classification Worksheet for Operator Certification 
OAR 340-049-0020 

-M\ CA~\{"~ \ \ 
General Requirements (OAR 340-049-0015) - Each owner of a regulated wastewater system must have its 
system supervised by one or more operators who hold a valid certificate for the type of system, wastewater 
treatment or collection, and at a grade equal to or greater than the wastewater system classification as defined 
in OAR-340-049-0020 and 0025. DEQ will advise system owners of the classification of their systems as a 
permit action. As the classification establishes the operator certificate type and grade required for 
compliance, it needs to be set prior to "start-up" of a new or upgraded and/or expanded facility. 

Wastewater treatment system classifications will be derived from the total points assigned based on criteria 
shown in OAR 340-049-0025 (see Classification Worksheet). Collection system classifications are based on 
design population or population equivalent to be served by a wastewater treatment system (see Worksheet). 

Upon written notice to the wastewater system owner, OEQ may classify a wastewater treatment system higher 
than the classification based on accumulated points if the complexity of a treatment system is. not reflected in 
the criteria(see Worksheet examples). ·If deemed appropriate, DEQ may classify a wastewater collection 
system higher than the classification based on population when a Class I by population will have significant 
pumping of sewage including STEP or other pumping that may warrant a Class JI designation. In either case, · 

· designation must be consistent with the intent of the classification system (see OAR 340-049-0020(4) & (5)). 

Classification of Wastewater Systems (OAR 340-049-0020) All wastewater systems regulated under OAR 
340-0.49 will be classified by DEQ as wastewater treatment systems and/or wastewater collection systems, as 
appropriate, in accordance w.ith the following·classification system: · 

· Wastewater Treatment Systems 
' . . . Wastewater Collection Systems 

.. 

Class I - 30 total points or less Class t-1,500 or le$S design population 

Class II - 31-55 total points Class U -1,501 to 15,000 design population 

Class Ill - 56-75 total points Class Ill" 15,001 to 50,000 design population 

.Class IV - 76 or more P4:>ints Class IV - 50,001 or more design population 
. 

. 

Definitions used in these regulations .unless otherwise required by context (see OAR 340-049-0010}: 

"Average Dry Weather Flow'' (ADWF) means the design average dry weather flow capacity of th~ wastewater treatment 
system in gallons pet day or Million Gallons pet Day (MGD), as approved by the Department. 
"Industrial Waste" means liquid wastes from an Industrial or commercial process discharged into a wastewater system for. 
conveyance and treatment · · · 
"NPOES Permit" means a waste.discharge .permit issued in accordance with requirements and procedures of the National 
Pollutant Discharge Elimination System authorized by Sectiqn 402 of the Federal Clean Waier Act arid OAR 340, Division ' 
~ . . ... . 

"Population" means the design 'population i>Hhe wastewater.system represented'as the number of people or the population 
equivalent th.e system is designed to serve.Equivalent population ordin;uily is determined based on 70 gallons per person 
per day average dry weather flow (ADWF) or Oo17 lbs. BODS per person per day, Whichever is great<0r . 

. "Wastewater" or "sewage" means the water-'C;!rried human: or anim!ll wast~ from residences, buildings, industrial 
establishments or other places, i0,gether wJth. stlch groundwater Infiltration and surta~ water as may be present. The 
admixture of domestic and industrial waste or other by~prod(icts, such as sludge, is llfsi) .considered wastewater or sewage. 
"Wastewater Treatment System" or "Sewage Treatment System" means any structure, equipment or process for treating 
and disposing of, or recycling or reusing wast<0water and sludge (including industrial waste) that is discharged to the 
wastewat<0r system. 
'Wastewater Collection System" or"Sewage Collection System'' means .the trunks, arterials, pumps, pumpmtt stations, 
piping and othe·r appurtenances necessary to coll<0ct and carry away wastewater or other liquid waste treatable in a 
community or ·privatewastewater treatment facility. . 
"Wastewater System" means "Sewage TreatrrientWorks" defined in ORS 448.405 as. any structure, equipment or process 
required to collect, carry away a9d treat domestic waste ahd dispose ofSewage as d<0fined in ORS 454.010. Typically, 
components of awastewater $,Y&tem includ,e a wastewater collection system and a wastewater treatment system. · 
''WPCF Permit" means a Wate(pollution Control Facilities permit to construct and operate a collection", treatment and/or 
disposal system .with no discharg;e to navigable waters. 



Wastewater System Classification Worksheet for Operator Certification 
OAR 340-049-0020 

WW System Common Name: City of Salem Willow Lake Water Pollution Control Facility 

Facility ID: '""'78"""'1'""'4_,,_0 ____ _ Location: 5915 Windsor Island Road N.E. 

Total Points (from page 3): =22=9~----

Design Population1
: =83=8=0=0=0,__ ____ _ 

WWT Class (check): D I D II D Ill ~ IV 

WWC Class (check): D I D II D Ill ~ IV 

Design ADWF load (Influent MGD) =35,,__ __ 

Classified by: Mark E. Hamlin 

Design BOD load (Influent lbs./day) 142 500 

Date: June 29 2004 

Date this classification filed with the Operator Certification office: -----------

System start-up date for this classification (new, upgrade or expansion): =.20=0"-1,__ _____ _ 

Is this a change from a prior classification? (check): D Yes ~No 

Criteria for Classifying .Wastewater Treatment Systems (OAR 340-049-0025) 

(1) Design Population or Population Equivalent Points (10 Points Maximum) 

D Less than 750 
D 751to2000 
D 2001 to 5000 

0.5 points 
1 point 
1.5 points 
2 points D 5001to10,000 

~Greater than 10,000 
Point subtotal 

3 points plus 1 per 10,000 
87 

(2) Average Dry Weather Flow (Design Capacity) Points (10 points Maximum) 
' 

D Less than 0.075 MGD 0.5 point 
D Greater than 0.075 to 0.1 MGD 1 point 
D Greater than 0.1 to 0.5 MGD 1.5 points 
D Greater than 0.5 to 1.0 MGD 2 points 
~ Greater than 1.0 MGD 3 points plus 1 per 1 MGD 

Point subtotal 38 
(3) Unit Process Points (Check all that apply) 

Preliminary Treatment and Plant Hydraulics: 
D Comminution (includes shredders, grinders, etc.) 
D Grit Removal, gravity 
D Grit Removal, mechanical 
~ Screen(s), in-situ or mechanical 
~ Pump/Lift Station(s) (pumping of main flow) 
D Flow Equalization (any type) 

Primary Treatment: 
D Community Septic Tank(s) 
~ Clarifier(s) 
D Flotation Clarifier(s) 
D Chemical Addition System 
D Imhoff Tank (or similar) 

Point subtotal 

Point subtotal 
Total Points Page 1 

1 point 
1 point 
2 points 
1 point 
2 points 
1 point 
g_ 

2 points 
5 points 
7 points 
2 points 
3 points 
§. 
133 

Page 1 of 3 

1 See "Population" definition. Use the design average daily per person load for Influent Flow or Influent BODS, whichever 
is greater. This value is also used to determine the Collection System Classification. 



Wastewater System Classification Worksheet 

Unit Process Points -Continued (Check all that apply) 

Secondary, Advanced, and Tertiary Treatment: 
0 Low Rate Trickling Filter(s) (no recirculation) 
0 High Rate Trickling Filter(s) (recirculation) 
[2S] Trickling Filter - Solids Contact System 
0 Activated Sludge (any type) 
[2S] Pure Oxygen Activated Sludge 
0 Activated Bio Filter Tower less than 0.1 MGD 
0 Activated Bio Filter Tower greater than 0.1 MGD 
0 Rotating Biological Contactors 1 to 4 shafts 
0 Rotating Biological Contactors, 5 or more shafts 
0 Stabilization Lagoons, 1 to 3 cells without aeration 
0 Stabilization Lagoons, 1 or more cells with.primary aeration 
0 Stabilization Lagoons, 2 or more cells with full aeration 
0 Recirculating Gravel Filter 
0 Chemical Precipitation Unit(s) 
0 Gravity Filtration Unit(s) 
0 Pressure Filtration Unit(s) 
0 Nitrogen Removal, Biological or Chemical/Biological System 
0 Nitrogen Removal, Designed Extended Aeration Only 
0 Phosphorus Removal Unit(s) . 
0 Effluent Microscreen(s) 
0 Chemical Flocculation Unit(s) 
0 Chemical Addition System(s) (6 points maximum) 

Point subtotal 
Solids Handling: 

.. 0 Anaerobic Primary Sludge Digester(s) w/o Mixing and Heating 
0 Anaerobic Primary Sludge Digester(s) with Mixing and Heating 
[2S] Anaerobic Primary and Secondary Sludge Digesters 
[2S] Sludge Digester Gas reuse 
0 Aerobic Sludge Digester(s) 
0 Sludge Storage Lagoon(s) (or tanks, basins etc.) 
0 Sludge Lagoon(s) with aeration 
D Sludge Drying Bed(s} 
[2S] Sludge Air or Gravity Thickening 
0 Sludge Composting, In Vessel 
[2S] Sludge Belt(s) or Vacuum Press!Dewatering 
0 Sludge Centrifuge(s} 
0 Sludge Incineration 
0 Sludge Chemical Addition Unit(s} (alum, polymer, etc.) 
0 Non-Beneficial Sludge Disposal 
0 Beneficial Sludge Utilization 

Disinfection: 
[2S] Liquid Chlorine Disinfection 
0 Gas Chlorine Disinfection 
[2S] Dechlorination System 

Point subtotal 

0 Other disinfection systems incl. ultraviolet and ozonation 

Point subtotal 

7 points 
10 points 
12 points 
15 points 
20 points 
6 points 
12 points 
7 points 
12 points 
5 points 
7 points 
9 points 
7 points 
3 points 
2 points 
4 points 
4 points 
2 points 
4 points 

· 2 points 
3 points 

@ 2 points 

32 

5 points 
7 points 
10 points 
3 points 
8 points 
2 points 
3 points 
1 point 
3 points 
12 points 
5 points 
5 points 
12 points 
2 points 
1 point 
3 points 

~ 

2 points 
5 points 
4 points 
5 points 

§ 

Total Points Page 2 59 

OpCertClassWorksheet.rev5 (10/9/03) 

Page 2 of 3 



Wastewater System Classification Worksheet 

(4) Effluent Permit Requirement Points (Check as applicable): 

~ Minimum of secondary effluent limitations for BOD and/or TSS 
0 Minimum of 20 mg/L BOD and/or Total Suspended Solids 

· 0 Minimum of 10 mg/L BO.D and/or Total Suspended Solids 
0 Minimum of 5 mg/L BOD and/or Total Suspended Solids 
0 Effluent limitations for effluent oxygen 

Point subtotal 

2 points 
3 points 
4 points 
5 points 
1 point 

i 
· (5) Variation in Raw Waste Points. (6 points maximum) Points in this category will be 

awarded only when conditions are extreme to the extent that operation and handling 
procedure changes are needed to adequately treat waste du.e to variation of raw waste 

0 Recurring deviations or excessive variations 100% to 200% ? points 
~ Recurring deviations or excessive variations of rhore thim 200% or 

conveyance and treatment of industrial wastes by Pretreatment.program 4 points 
. 0 Septage or other hauled waste (control and/or preliminary treatment) 2 points · 

Point subtotal ~ 

(6) Sampling and Laboratorv Testing Points (check as applicable - maximum 11 points) 

0 Sample for BOD, Total Suspended Solids performed by outside lab . 2 points 
~ BOD or Total Suspended Solids analysis performed at treatment plant 4 points 
0 Bacteriological analysis performed by outside lab 1 point 
~ Bacteriological analysis performed at WNT plant lab 2 points 
0 Nutrient, Heavy Metals or Organics analysis performed by outside lab 3 points 
~ Nutrient, Heavy Metals or Organics analysis performed at WNT plant 5 points 

Point subtotal .· 11 
(7) . Points For Other Complexities Not Reflected Above: (see OAR340-049 0020(4) & (5)) 

~ Odor Control (2 points maximum) 
~ Standby Power Units 

1 to 2 points 
@ 1 point· 

~ Solids Composting or Land Application of Biosolids 
0 Alkaline Stabilization (3 points maximum) 

10 points 
. 2 to 3 point$ 

~Other Effluent Limits [ammonia, Cl2, temp., etc. (list or attach list)] 
0 Pond(s) (advanced treatment polishing or irrigation holding) 

@ 1 point 

0 Effluent Land Disposal - Evaporation (surface or subsurface) 
0 Effluent direct Reuse or Recycle 
~ SCADA or similar for data (limited to extensive total process operation) 
0 Chemical/Physical advanced waste treatment following secondary 
0 Chemical/Physical advanced waste treatment wlo secondary 
0 Biological or Chemical/Biological advanced waste treatment 
D Reverse Osmosis, Electro-dialysis or Membrane Filtration techniques 
0 Other complexities (list or attach list): -.,..-----------

2 points 
2 to 4 points 
6 points 
2 to 6 points 
10 points 
15 points 
12 points 
15 points 

Point subtotal 20 
Total Points Page 3 37 

Total Acculllulated Points (3 pages) 229 

A COPY OF THIS COMPLETED WORKSHEET .IS TO BE FILED WITH THE OPERA TOR 
CERTIFICATION PROGRAM, WATER QUALITY DIVISION, PRIOR TO SYSTEM START-UP 

Page 3 of 3 , 
! ,' 
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Department of Environmental Quality 

VICTOR ATIYEH 
· Governo< · 522 S.W. FIFTH AVENUE, BOX 1760, PORTLAND, OREGON 97207 PHONE' 15031229-6696 

.Hr, Thoma11 Heineoke, P,E. 
Departlllent of Publio.WoJ:lte 
City of Bale111 
555 Liberty st. s.E, 
Salem, Ott 97301 

AU9U•t 25 1 1983 

Sorry tor the delay in getting' tht• Wo:mation to you. This is in follo;,...up to 
. y0ur inquixy d~ing City Council 111eetlng ~t 1ll regard.1119 e.x!rtlng loads on 

the Willamette and bow current saiem effluent linLl.u were calculated. 

H;Y. response aonebts of •evu-al parts, Firet; plHlle refer to your copy of the 
lotter I sont sue Harris dated August 22 1 11183, · .lleoonll, belQW are llOl!le lo..sing 
fiqures to the W!llametta txaa our .0 0.Ued ol.u• of •major- di•ohaxvars, I do 
not have the intoxmllt:ion on the id.non, 

. . . --1' ' . 

Major Induatrillll, Bummer 198l. (Monthly Jl005 average, poundll/day)I 

ffeyerha~ser·, SpdngfioJ.d 
Halsey Pulp, Han:'iebw:9 
ffastem JCratt, Albmy 
Publisher• Paper, ·Newberg 
Publishers Paper, Oregon City 
crown Zolierbaoh, Wost Linn 

,, '·· A~al Diaol\!!J;S!! 

2Jl50 
1080 
2249 

. 3800 
4800 
1077 

Ma;!or Jlunicipalitiea, l?Ummer 19701 

Albany 
Balllll 

. Springfield 
. NO\tbe1:9; 

MoNinnville 
Lebanoq 
Corvallis 

· Cottage Grove 
.~gene · 
Portlan4, Tryon Creel!. 
OaJc Lodge 
Or~ City 
ICallOCJ creek 

154 
2124 
2213 
163 
103 
197 
214 
229 

4083. 
270 
237 
210 
366 

Pe:rmit1ted Diecharqe 

3000 
2500 
2500 

. 6000 
8000 
3300 

1'\150 
11000' 

1125 
334 
670 
210 
810 
375 

4300 
834 
667 
750 

1670 
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~. TbOlllM Btiineoke 
·~a9• 2 
All'JUSt 25, 1983 

( 

Thlrd, ~ fo11ovil19 rill 1.Uu•tl:'ate _. of our oa1oulat:iona1 

J,, · Salm Area AJ.loo&tion (."l\uw 1-oot.31) - eonnnt A9ret11M1111:1 · 

Mpn1:bly WHltl.y 
AVUACJ! f/dg .Averaqe f /dAy 

llOD5 11,067 13,UO 
'1'88 U,067. 13,150 
llllrl'I 3,000 -

2, Willow Lake ST.P. -- NPDBS P.z,dt1~ 

(Junll 1 - October 31) .I 
BOD5 11,000 
'l'SS 11, 000 

.NH3•N 3 1 00~ 

' (Novambar l - June 30) a 
. '0005 e,757 
'TSS 8,757 

(JUM 1 - oatober 31) 
0005 
'1'1iB 
NHrN 

<tiovember l - Kay 31) • ..,,_,,... 
BOD5 . 10,.000 
TSB lG,580 
Nll3-N 101 000 

-----

• 

Daily 
Maxillum f /dAI 

15,133 
15,133 

3,500 

15,000 -
15,000 

3;500 

7 ,514 
7,514 

12,000 
30,800 
u,ooo 

17,250 
30,BOO 
15,000 

'1'h0t Willow Lake si'P effluent' limit. were caloulated as followaa 

1. Xndu1t.ry BPT Allownce - Baled on NWJ'PA raw paQk projectiolia for Slllm 
111...w.rs 1:hrOIJ¢1 1983 and llUPl'lemllnted with operationlll inforination f.ran 
John Schlueter, lUIFPA AHiatant Ma11&9er, 

lla.•ed uPQn operational infomation (length of proc•••inv weok, lell11th 
and calendar illlASOI\ of individual crop procHaing, eto.), th• wrat 
allowable BPT affluent.oaaa,,... 4etu'ldned, 

,/ 
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Mr. 'fhQ!JA• lleinooke 
· · l'a119 3 

AU91J81: 25, 198l 

( 

Dai1x l'roduotJ.cm 
1000 lb/day 

Ba>-s <1bLcSaz2 'l'll 11bL44ll 
l'ro<'uat 

. 8911118 

Cbtrrh• 
Benriu 
I' ... 
Beet.I 

4,372.375 
1,142.667 

lN.Ul 
166.667 
801.714 

l'oi:.nti&l J!l"l' Al1owanoe 
(40 CJ'R Put 407, 10-21•75) 

sso,a.v. 

4,6J5 
l,J71 

15!1 
298 
433 

6,8116 

2, Jlon-CA!U!J.n!r Sunlllar Contribution 

dailYlllllX• lllOaav. daily ll\IUl:o 

7,171 7,520 10,887 
2,u, 2,560 3,462 

246 265 379 
457 50 740 
649 1,018 1,243 ·-// 
~- ll,90tl 16,'711 
0 &?1 . I 

a. 23 MGlO 0 30 ""1/1 (HoondUY treatment.) • s, 7!15 lb/day. 

3. 

b. 85\ reinoval of Udluent loading (28,800 lb/day each ~ l!OD5 111 'l'SS) • 
. (O.U) (28,SOO lb/day) - 4,320 lb/day . .5755 lb/day, ther•fore, 
4320.lb/daY' vorexn•. 

Total Allowabl• au-er Ettlu.nt . Ootobllr 31 

!!!. 
Cc?mponent • aver. daily·IW: • 

. Induatry I lll>T 11,906 16,711 

Noll"'induatry a 
SoQOllduy treatment 8,640 4,320 8,640 

Toul 11,216 19,27'r 16,226 25,351* 

Preaent l'endt. 
Allovanoo u,ooo 1.5,000 11,000 15,000 

PreviOUll Pendt 
Allowance 11,000 15,000 7,300 12,000 

SCA Allowance 11,067 15,133 11,067 15,133 

NO'l'!:1 at 35 MGD, 111 000 lb/day •37 m<J/l. 

* 'l'he•e oaloullitod pot:entiAl higher Ulllita not allowed by the 
COl!illiHion becauae 1 · 
a, 'Reoeivin<; •trNlll do.• :not appear to have D,(), capacity. 
b, They are oalculat:ed fX'(m the "maxhtull .c!vuH ooDdition"., 

an unlikely aqe. 
o. STP pertomanoo hiatory .•hon oepal>Wty superior to adverse aaso. 
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Hr. Tw:ml·Uoinecke 
1119• • . 
Auvuat 25, 1983 

( 

4, Allowablo Winter Bftluent. LiaiU ~H~ ! "' Juno 30) 

No .ln&iat.rial all-cu, •bo• caapanie• are doing ropac:k, Tberotoro~ 
U.1DJ.t1 U• ballod on plant'• JS JIGD 4-fip oa,paoity -.n<l •eooridery troat-
unt iJrJ.terio (l0/45/60 111g/l) • · 

moothly 11vera9• • (30 Jll\l'/l) (8,341 (35 JCD) • 8 1757 lb/day 
weekly avera90 • (45 Wi/1)(8,34)(38 MOD)• ~,136 lb/day 
daily IWWlulD • (60 ing/l) (8,J4) (35 ~l • 17 ,514 lb/de.y 

I hope this aMresao•JOUr ciM•t:J.ona. Plea .. fool freo to oall ••at 
379-8240, . 

Sinoaroly, 

·.mt~ 

001 Larry Patterson, Mater Qlial.t. 

·• • ',<" .. ·"..., 



Att 13a f 

INFLUENT I - ' 
MONTH FLOW BOD TSS 

·rota! AVER Peak mg/I lbs .%cap mgn lbs %cap 
· Jun-02 - 839 28.0 - 33.6 225 52449 37 199 - 46388 61 

Jul-02 874 28.2 30.5 262 61576 43 221 51940 68 
Aug,02 887 28.6 30.3 328 78287 55 241 57522 76, 
Sep-02 · 847 28.2 - 31.7 402 - 94694 66 280 65956 87 
oct-02 840 27.1 31.0 392 - 88536 62 - 242 54658 72 
Nov-02 - 843 28.1 35.1 263 -61610 43 216 ·50599 67 

-Dec--02 1584 - 51.1 ·96.o 191 81374 57 174 74131 98 
Jan-03 1887 60.9 98 - 99.6 125 63469 45 12_1 61438 81 
Feb-03 1517 54.2 87 100.5 143 64613 45 119 53769 71 

_ Mar-03 1661 53.6 86 84.3 140 - 62548 44 128 57187 75 
-Apr-03 - 1571 52.4 92.5 134 58538 41 127 -55430 73 
- May-03" 1151 -- 37,1 49.2 193 59762 42 - 167 51711 68 
- Jun-03 · _; .870 29.0 .33.4 222 53689 38 190 --45950 - 60 
\ Jul-03 856 27;6 29.2 - 245 56416 40 217- 49969 66' 
Aug-03 848 27.4 28;9 296 67544 47 226 51571 68• 
Sep-03 - 876- ·29.2 33.7 296 72046 51 227 55251 73 
Oct-03 857 27.6 31.8 297 68473 - 48 - 247 56945 75 
Nov-03 911 30.4 50.4 -243 61551 43 203 51419 68 
DeC-03 1761 56.8 92 94.2 135 63967 45 125 59228 78 
Jan-04 2110 68.1 _110 97.4 103 58476 41 97 55069 72 
Feb-04 1695 94 84.5 116 - 56537 40 107 52151 69 
Mar-04 1169 61 61.4 184 57870 41 162 50951 67 

_ Apr-04 954 31.8 51 41.1 220 58334 41 "194 51440 68 
May-04 Sq? 29.2 47 33.9 242 59020 41 202 49265 65 

Mass loac;ls are calcua!E!d 

Page 1 



Alt 13b 

EFFLUENT %REMOVAL 

MONTH CBOD BOD TSS NH3 
mg/I lbs mg/I . lbs . mg/I lbs mg/I BOD TSS 

Jun-02 3.6 839 8.2 1911 6.5 1515 16.8 . . 96 97 
Jul-02 4.0 940 11.6 2726 6.5 

. 
1528 14.3 96 97 

Aug-02 5.6 1337 9.1 .2172 9.2 2196 . 10.3 97 96 
Sep-02 4.2 989 . 6.5 1531 7.4 1743 . 10.3 98 97 
Oct-02 5.1 1152 8.2 1852 8.0 1807 13.4 98 97 
Nov-02 . 5.1 1195 .9.0 2108 7.7 1804 18.4 ·97 96 
Dec-02 8.3 3536 12.8 5453 11.8 5027 12.9 93. 93 
Jan-03· 7.6 3859 10.1 5128 10.f 5128 7.4 92 92 

F~b-03 6.5 . 2937 9.1. 4112 8.8 3976 8.0 94 93 
Mar-03 7.2 3217 9.9 4423 7.8 3485 8 .. 7 93 94 
Apr-03 5:0 2621 8 .. 0. 3495 8 .. 0 3495 9.1 94 94 

.. 
May-03. 4.4 1362 . 5.8 1796 . 5.3 1641 12.3 971 97 

Jun,-03 3.3 798 6.4 1548 5.4 1306 16.4 97 97 

Jul-03 2.9 .668 6.4 1474 5.5 1266 13.6 97 97 
Aug-03 3.8 867 5.8 1324 5.5 1255 11.5 98 98 
Sep.03 4.8 1168 7.9 1923 6.7 1631 9.6 97 97 
Oct-03 5.1 1176 7.7· 1775 

. 
7.6 1752 13.2 97 97 

. Nov-03 · 5,3 1469 9.6 2432 7.6 1925 16.6 . 96 96 
Dee-03 9.1 4312 11.2 5307 10.4 4928 9.4 92 92 

Jan-04 13.1 7437 15.2 8629 13.3 . 7551 8.1 85 86 
Feb-04 11.5 5605 13:1 6385 11.4 5556 7.6 89 89 
Mar-04 6.9 2170. 9.3 2925 7.8 2453 13.8 95 95· 

Apr-04 4.8 1273 7.7 2042 5.8 1538 17,1 97 97 
May-04 3.8 92.7 6.6 1610 5.4 1317 .16.6 97 97 

Mass loads are calcuated from monthly aver.ones and are not as reoorted on the DMR ... 

Page 1 l 
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Attachment 14 

1. DILUTION FACTOR AT MIXING ZONE BOU DARY 

1. UPSTREAM/BACKGRO ND CHARACTERISTICS 
Temperature (deg C): 
pH: 
Alkalinity (mg CaC03/L): 

2. EFFLUENT CHARACTERISTICS 

Upstream/Bae ground pKa: 
Effluent pKa; 

2. IONIZATION FRACTIONS 
Upstream/Bae ground Ionization Fraction: 
Effluent Ionization .Fraction: 

3, TOTAL INORGANIC CARBON 
Upstream/Bae ground Total Inorganic Car on (mg CaC03/L): 
Effluent Total Inorganic Carbon (mg CaC03/L): 

4. CONDffiONS AT MIXING ZONE BOUNDARY 
Temperature (de C): 
Alkalinity (mg CaC03/L): 
Total Inorganic Carbon (mg CaC03/L): 
pKa: 

pH at Mixing Zone/ZID Boundary: 

25 25 

22.0 . 22.0 
7.1 7.6 
25 25 

6.37 6.37 
6.36 6.36. 

0.84 0.94 
0.52 0.87 

29.64 26.47 
143;73 85.89 

22.04 22.04 
27.00 27.00. 
34.20 28.84 
6.37 6.37. 

6.9 7.5. 



Permit Limits - C~. tine and Ammonia ! 

Facility Name: Citv of Salem Attachment 15 Date: 6/28/2004 

!l11~~1ifl¥:filfilil 
,~!f.-~ttlit~~i01 · 

( 6.5-9) 
"C 

~' 

7.5 7.5 ( 6.5~9) 
14.2 14:-f "C 

~f~', 

ll'!ll~ll[ni~lllll 
99

%! 

0.231 
0.23 ::2:1 

o.61 
0.6 ::1 

0.071 
0.07 

0.151 
0.15 

. :: """"······'··' 0 0;1 0:09 

0.0 ; '"'0JJ9 
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SALEM 

ATTACHMENT D 

PUBLIC NOTICE 



. . 

·Notice of Public llearing - Septen1ber 9, 2004 

\J~\_\C~O\~ 
Prop6sed NPDES PermitRene~al, P · ;:__·· .. :M 
Biosolids Management Plan Approval and·· ~ 

MAO Modification for Willow Lake 
Wastewater Treatment Plant' 
Notice issued: August 10, 2004 

Hearing date: . 
September 9, 2004 

Hearing Time: 2:00 P.M 

Hearing location: 
Anderson Meeting Rooni B 
·Salem Public -Library 
585 Liberty Street 
Salem, OR 97301 

Written comments due: 5 p.m. September 
'20, 2004 

Where can I send comments and gefmore 
\nformati<ln? DEQ accepts comments by 
mail, fax and email. 

Name: Dottie Reynolds 

Phone: (503}.378-8240, extension238 or 
Toll free in Oregon (800) 349-7677 

Malling address: · · . · · 
Western Region·- Salem Office, 750 Front .. 
Street NE, Suite 120, Salem, OR 973CH•l039 · ., 
Fax: (503) 373-79~4 · 

~mail: reynolds.dottie@deq.state.or.u8 

· (lfthere is adel~y between servers,·e~mails 
· mar. not be received before th,e dea?lme. E-

. mails received after the deadlme will not be 
considered,) , .· 

How can I review doc.uments? 
You can review the draft permit, permit 
lJEPlication, Biosolids Mana,gement Plan 
(HM;P) and MAO inodification at: . 

DEO Salem Office · 
750 )!'tont S1;reet NE; Suite 120 
Salem, OR 973_01 •1039 

Toschedtilean appointment in Salem, please 
.call (503) 378-8240, extension 238. : 

. Vh~t a~e DEQ's responsibilities? . . · 
Tue Ore~nDepartment ofEnvironmenta. I 
Qi!ality (UEQ) IS the regtilatory a~ency that 
helps protect and 'preserve Oregon s . . . 

environment. DEQ is responsible for protecting' 
and enhaµcing.Or~go.n's wate.r and air quality, 

· for cleanmg up spills and releases 

of hazardous materials, arid for managiµg .the . 
prop.er disposal ofhazardou. s lil:\d solid wastes. · 
One way DEQ does this is by requiring permits 
for certain act1Vities. · 

The purpose of this notice isto invite you I'! 
make oral comments on this. proposed pernut; 
BMP and MAO modification at a hearmg. You 
also may comment in writfug. · · · 

Who is the flpplicant? 
City of Salem 

Where ls the facility located? 
5915 Windsor Island Road N 
Salem, Oregon 

What is proposed? . . . · 
DEQ propose_ il to take three actions. They are: 

1) renewal of the a National Pollutant . 
Discharge Eljmination Syst,ein (NPDES) 
wastewater discharge permit; . 

2_) approval of a revised Biosolids . 
Management Plan· and, . · 

3) issuance of an addendum to the City's 
Mutual Ae;reement and·Order (MAO) 
revising tlie interim chlorine .residual 

• limits. ' 

Tue facilitr disch~ges into the Willam~t!~ River 
at !'lver mile \11.4 .. At.the poin~ of ~is~ge, the 
Willamette River 1s water qµah!}'. limited for 
temperature (summei;), fecalcohform (fall, . 
winter and spring), dissolved oxygen during the 
. s11awning season, iron and·metcll[Y. year !!f~un.d 
,g1olosjciil criteria~· _ue to Sk;e .. /eta! ,deform1t1es Ill 
Jnvemle squawfish . In addition, Just 
downstream from e discharge the river is 
water quality' limited for severaI to. xk jllll'ameters 
(PCB, illdrin, dieldrln, DDT an~ DDE)year . 
around. A Total Maxnnnm Daily Load ('.['MDL) 
has not been issued for any of these parameters 
at this time. The permit requires monitoring f9r 
these_ p. ara1lle.te!'ll an. d may 6.e ~.·eopened to include 
any Waste. Load A,lloca!ioft (WLA), best. 
management practice or any .otlier concUtion 

. required by tlie TMDL; . . ' . . . 

. This permit.ii)cludes. cqncehtration mass and ' 
removal effic1enC)' limits on CJ!ODs and TSS. It 
also has limits on E. colt•baeteria, plf, and total .. 
residual chklrine;· With three- ei.ceptions, the 
limits are the same as the P!'evious pemnt. . Tue 
exceptions ate: I) new total residual chlorine 
limitati<ltts (based on dilution achieved with the 
new outfall-difftiser) have been proposed; 2)a 

' . ~ .. ~ . - .. ·-;· :• .,': . . . . 

I •):(•I 
.StateofOregon. 
Department of 
Elivironmental 

· aua111y 

Western Region 
Water Quality · · 
750 Front St. Suite 120, 
Salem, OR 97301 
Phone(503) 378-8240 
Toi/free mmtber · 

' (800) 349'7677 
Fm; (503) 373-7944 
Permtt Writer: 

·Mark Hamlin 
www.d!!c/~~tate.or.us 



·.;,'···· 

ne'.wlowedJBOOs rernovill efti.Ciency limit . )) oitnecemhetS 1; 1997 a Notice Of . . . . . . . 
. iS proposed w:ben m<intltly average flows . noncompliance was issued for Failure to meet 
. exceea 90 MGD; and;·~) new CBOD~.and compliance schedule. . · . . · 
TSS mass load limits are proposedwneri • · »Ori Augl.!st 8, 1997 a Notice of noncompliance 
monthly average flows exceed 90 MGD. was issued for Permit limits and compliance 

schedule. ·· · 
The Department proposes to delete twenty- » On June SA 1995 a Notice of noncompliance 
one 11inergericy overflow ·points and add five was issued ror Exceeding permit limits. 
newpote~tial overflow points. »On October 29, 2002 a Civil penalty was 

issu. ed for Pretreatment Progt.ilin vi.olatio.ns. 
Per. mit type: National Pollutant Discharge »On Febfl!lll'Y28, 2001 a Civil penalty was 

· issued for Raw sewage overflow. 
Bliuiillation System (NPDBS) Permit »On January 21, 1998 a Mutual AS!"eement and 

Permit expiration: 
Not mote than 5 years after permit iSsuance. · 

. What are the special conditions of this 

. ~~~~~t allo~s the ~onstruction ~d 
·operation ofa new Peak Excess Flow . 
Treatment Facility <PEFTF) located at North 
River Road Park; the permit establishes 
monitoring requirements and discharge limits 
for this facility. The limits include CBO~~ 
and TSS concentration and mass limits, pH 
limits and limitations on E. coli bacteria. The 
Permit also requires submittal of a mixing 
zone dilution study with two years of start up 
of the facility. 

The. Willamette River is water qualify limited 
for several pollutant parameters at the point 
of discharge. This permit requires , 
.monitoring of those pollutant parameters. 

rhe winter mass load.limits for CBOD5 and 
rss are based on the design average wet 
weather flow. Because of this, the pr.oposed 
permit includes a Schellule C condt1ion · 
~uirlng submitlal of an updated progrant 
ilnd time schedule for identifying and 
removing inflow. · 

The CB ODS anci TSS do not meet the 
Willamette Basin's summer period MinimlllD 
Desip Criteria. However, compliance with 
Minifuinn Design Criteria will oe deferred 
until the next upgrade in accordance with 
OAR 340-041-0061(4)(c). · 

Order requiring upgraded facilities for the · 
control of raw sewage overflows was· issued. · 

The above violations appear to be ongoing and . 
the result of inadequate treatment facilities, 

. which will take more than six months to cottect . 
Therefore, the Department has negotiated a 
Mutual Agreement and Order that specifi¢s a 
schedule for correcting the violations, interim 
effluent limits, and penalties for either missing 

· any schedule requirements or interim effluent 
limits. The facility is due .to come into . 
compliance by no later than December 31, 2009. 

Who is affected? . . . 
The proposed actions will affect residents of 
Salem and Keiz.er who are or will be served by 
the wastewater facilities. They also affect users 
of the Willamette River downstream of river· 
mile· 78.4 and J>fOP!lrtY. owners and residents in 
the vicinity <iflhe facilities. 

What other DEQ permits are required? 
None · 

. What legal requirements appl,r? . . .. 
The·NPDES permit is required m accordance· . 
with ORS 4688.050 and the federal Clean Water 
Act in order to discharge treated wastewater to 
public waters. · . . · 

What !liscretionary !lecision.s did DEQ make 
· 1n decidilJ.g to iss.ue the permit1 · 
· The De,Partment used the ap~opriate Oregon · 
AdinfuiStrative Rules (OAR and standard 
lanfillllge for this permit. . A easo!1able J'.otential 
:Analysts· was performed to determine which 

Compliance history: . . ·.. ·pollutants neelled permit limits and/or · 
This facility was last inspected September 30, · monitoring requirements. An Anti-degradation 
2003 and was found to oe operating in . · . review was conducted in order to deterinine 
compliance. . . ·. · .whether the Department could allow· iii.creased · 

The monitoring reports for this facility were 
reViewed for tlie period since the Clirrent · 

· permit was issued, including any actions ·. . 
taken relating to effluent violations. The 
permit compliance conditions. were reviewed 
and all inspection reports for the same period · 

. were reviewed. Based on this review, the 
· following violations have been doctunented 

at this facility during the term of the Cl!frent 
permit.· · 

»On May 24, 2002 a Notice of · 
noncompliance was issued for ·Pretreatment 
Program violations. . 
» Oit November 2, 2000 a Notice of 
noncompliance was issued for Raw sewage .. · 
overflow. . · · · 
»On.May 3A 1999 a N!JtiCe ofl!on,co!DPliance . 
was issued ror Exceeding permtt limits. · · 

discharges to·\va.ters of the.state. All evaluations 
. showed that the discharge meets the . . 
requirements and exceptions of the applicable · • 
regulations except as olherwise indicated in the . 

. permit and evaluation report. 

What happens next? . · · . · 
DEQ will review and consider all comments 
received during the hearing and comment period. 
Following this review DEQ may issue the . 
permit and MAO modification and approve the 
BMP 8s proposed or the permit, MAO 
modification and BMP approval could be 

· . modified, or deny the permit, MAO modification · 
ilnd BMP approval. · 

Accessibility Information · · 
DEQ is committed to accomlliodating people 
with disabilities at our hearings. Please notify 

·. _...,. 



• • 
DEQ of any ~pecial P.hysical or \im~ge, . 
accommodiitions or if you need information 
in large print, Braille or another format. To 
make these arran~ements, contact DEQ 
Public Affa.irs at 503 }229-5696 or toll free 
in Oregon ai (800 452-4011. 

People with hearing impairments may call 
DEQ's TTY number, (503) 378-3684. 

Which of the facility's activities are not 
under DEQ's jurisdiction? ·. 
Employee health and safety issues are 
regiilated by the Occupational Safety and 
Health Adrilinistration (OSHA). Facility 
siting locations are under the jurisdiction of 
loCaI zoning authorities. Associated building 
(excavation, grading, plumbing and 
electrical) P.ermits are under the jurisdiction 
of local 6mldingauth()rities. 

What similar activities take plac~ in the . 
. vicinity of the facility? . . . . . 
Although somewhat smaller m size, the cities 
ofAlhany, Corvallis and Woodburn operate 
·wastewater treatment facilities utilizing 

' activated sludge. 

What other facilities does this owner 
operate? · ·· . 
The City of Salem operates a Natural 
R~lamation System (NllS) !14iacel\t tp the 
Willow Lake treatment facdity. This IS a 
pilg!&~je. ct to evaluate the feasih\lity of 
po · · g Willow Lake effiue. nt pnor to 
lischarge. The NRS pperates under I! . 
~ate Water Pollution Control Fac1hty 
( WPCF) Permit. 

The City of Salem has been issued a NP DES 
Municipal Separate Storm Sewer System 
CMS4) Perini! for stormwater discharges from 
the City's st.Qrm sewer system . 

. fiii; City.of Salem also. b.as a N.i.'.DES General 
· 120Q-Zl'ermitfor .stormwater discharges 
from the .. airport and a NPDES General 1200-
CA Permit for stormwater discharges from 
small construction sites . 

. '· -,-.· . 

.. , ' '-. :.-- } 

. j .. 

·._ .. _,, .. 

.."' .. 
What are .tiie kiiown bealtlt effects or 
environmental impacts of the permitted 
substances stored, dispo~ed of, discharged or 
emitted by,the facility? · .·. 
• Bacteria and other human ·pathoge11s are 

presenfln untreated se";~~ however 
. . tt:eatme11t processes incl · 1g. disinfection 

occur that reduce the levels down to . 
instream standards pfior ti> disi::h!ll'ge. 

• Several metals at low q(!llcentrations are also 
ofle!l found in dom,e. stjc ~ew.l!l!.<'i~'!~ich may 
origm11te, in ~e· commll)llty. ,W:!Jll<~ water, 
from res1c;lential plumhmg, mdustriiil or . 
commercial discharges or· :from other human 
activities. A portion of the metals.is 
removec;I in tlie .• tre11tment process and may 
· accurii11late bi the .biosolids: The metals . 
rem~iriipg!Jfe requited to.meet instream 
water qqality standards at the edge. of the 

• 18i~~p7fct:0to the e11vironment (mostly 
dissolved oxygen depletion and solids 
deposition) are .likely min.or d .. ue to the large 
. dif ution.available iii, the. Willamette River. 

• Itiadequately disinfected. wastevyater c~uld · 
. Impact pubiic health. The periluttee will use 
chlorine to kill pathogenic organisms in the 
wastewater effiuen~. High eftluen~ residual 
chlorine concentrations. can be tmac to 
aquatic organisms in the re~eiying ~ter. 
Therefore, the Departme. nt 1s including a 
chlorine limit in the .Permit to meet the 
ambient acute ahd cbronic chlorine criteria. 

How are the permitted sulistan~es measured? 
Schedul~ il Of the permit r0qujies lll;onitoring of 
various irifluent, effluent 8n4 bios91ids . 
parameters at specified = .. · · um freqµenc1es. 
Monitoring must be perfonned lli accordance 
with fajeriU r~guliiiiolls (4Q <:;FR Part J36) 
unless othel'Wlse specified m.the permit. 
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RECEIVED 
SEP 2 3 2004 

uNrrEosrATESENVIRONMENTALPROTECTIONAGENg~o-sALEM OFF1cE 
REGION10 

1200 Sixth Avenue 
Seattle, WA98101 

Reply To 
AttnOf: OWW-130 SEP 1 7 2004 

Mr. Mike Kortenhof 
Oregon Department of Environmental Quality 
Western Region - Salem Office 
750 Front Street NE, Suite 120 
Salem, OR 97301-1039 

Re: City of Salem Willow Lake Water Pollution Control Facility Draft NPDES Permit and Permit 
Evaluation and Fact Sheet 

Dear Mr. Kortenhof: 

BP A has reviewed the draft National Pollutant Discharge Elimination System (NPDES) permit 
for the City of Salem Willow Lake Water Pollution Control Facility (WLWPCF). Listed below 
are our general comments and recommendations that we hope will assist you in preparing the 
permit for final issuance. BP A requests that ODEQ provide a copy of the proposed permit, 
prepared after the close of the public comment period, to BP A Region 10 for our review prior to 
issuance. This request is in accordance with procedures identified in the NPDES MOA between 
ODEQ and EPA and in the NPDES regulations (40 CFR § 123.44). If the proposed final permit 
does not adequately address our concerns, BP A will, within 90 days of receipt of the proposed 
permit, transmit a detailed statement of the reasons for EPA's continuing objection and the 
actions that ODEQ must take to eliminate this objection ( 40 CFR § 123.44(b )(2)). ODEQ may 
not issue a final NPDES permit for this facility until BP A's objection is resolved ( 40 CFR § 
122.4(c)). 

In addition to authorizing the discharges from the WL WPCF, the permit establishes limits for a 
new separate wastewater treatment facility, the Peak Excess Flow Treatment Facility (PEFTF). 
The City is in the design phase for the facility. The PEFTF's outfall will be located 4.2 miles 
upstream from the outfall of the existing WLWPCF. It is our understanding that the City is 
under a Mutual Agreement and Order (MAO) with ODEQ to eliminate all sewer system 
overflows up to a 24-hour storm event with a one-in-five-year recurrence in the winter and one
in-ten-year recurrence in the summer by December 31, 2009. The PEFTF is part of the City's 
preferred alternative to meet the MAO. 

In general, the nature of our objections to the draft permit includes the following three concerns: 
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.. · L The effluent Hl:nitations do not meet secondary treatment regulations. Each treatment works 
must meet effluent limitations based on secondary treatment regulations and any more 
stringent effluent limitations necessary to meet water quality standards. 

2. Salem experiences extremely high volumes of inflow and infiltration (III) during wet weather 
events. We are concerned about the high volumes of III, since it can be a symptom of a 
deteriorating infrastructure. We beliey<;,;i splution to address I/I that focuses its efforts on 
building higher treatment capacity (i.e.''tlie PEFTF) instead of rehabilitation and replacement 
of the infrastructure may be short-sighted. Further, the Fact Sheet does not provide adequate 
justification that excessive III has been removed from the collection system. The permit 
should include additional requirements to address III, collection system capacity, and system 
deficiencies. · 

3. The permit authorizes the discharge of raw sewage from numerous "emergency overflow 
outfalls" in a manner that will not ensure compliance with Oregon's EPA-approved water 
quality standards. 

More specific comments are as follows: 

Percent Removal Requirements for PEFTF 
The draft permit does not appear to include separate percent removal requirements for the 
PEFTF. Schedule A.1.a.(6) Waste Limitations lists CBODs and TSS removal efficiencies. 
Based on Schedule A Note (2) it is unclear if these percent removal limits apply to both the 
PEFTF and the WFWPCF. Further, Schedule B Minimum Monitoring and Reporting 
Requirements omits monitoring and reporting requirements for CBODs and TSS percent removal 
for the PEFTF. 

The permit must include separate percent removal requirements for BOD and TSS for each 
. facility. The secondary treatment regulations establish that the 30-day average percent removal 
not be less than 85 percent. An exception to the percent removal requirement can be granted 
under the special considerations portion of the secondary treatment regulations for dilute influent 
wastewater (40 CFR § 133.103(d)). ODEQ is authorized to substitute either a lower percent 
removal requirement or a mass loading limit for the percent removal requirement provided that 
the permittee satisfactorily meets the requirements set forth in 40 CFR § 133.103(d). · 
Nonetheless, the permit must include separate limits for each facility. 

Combined Mass-based Limits for the PEFTF and the WL WPCF 
The draft permit includes only combined mass loading limits for the PEFTF and the WL WPCF, 
which is unacceptable for technology-based requirements. The PEFTF is a separate facility. The 
permit must include separate mass-based loading limits for each facility. 

The WL WPCF does not meet the requirements for reduced percent removal requirements. 
The draft permit allows less than 85 percent removal limitations when flow exceeds 54 mgd. In 
accordance with 40 CFR § 133.103(d), treatment works that receive less concentrated wastes 
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from separate sewer systems can qualify to have their percent removal limits reduced provided 
that all of the following conditions are met: 

• The treatment works is consistently meeting, or will consistently meet, its permit effluent 
concentration limits but its percent removal requirements cannot be met due to less 
concentrated influent wastewater. 

• The facility would have been required to meet significantly mote stringent limitations than 
would otherwise be required by the concentration-based standards and 

• · The less concentrated influent is not the result of excessive inflow/infiltration (I/I). 

The WL WPCF does not meet the first condition. Based on WLWPCF data, from June 2002 to 
May2004, the BOD and TSS percent removal was greater than or equal to 85 percent every 
month. Therefore, the facility does not qualify for a reduction in the percent removal 
requirements. In addition, as discussed below, there are unanswered questions regarding the 
third condition. 

High I/I in the Salem collection system raises questions and concerns. 
Salem has extremely high III which results in numerous overflows to water quality limited 
waters. Because of this situation and as a condition for authorizing the PEFTF, additional permit 
requirements are necessary to address I/I, collection system capacity and collection system 
deficiencies. 

• The permit allows speeial consideration for percent removal requirements for the PEFTF 
· based on the assertion that excessive I/I has been.removed. The basis provided in the Fact 
Sheet is reference to the September 2002 Willow Lake Wastewater Treatment Plant Facilities 
Plan which established that the less concentrated wastewater is not the result of "excessive 
III." What were the alternatives that the permittee examined? Were there other feasible 
alternatives? What were the costs associated with the alternatives? 

• Although the Fact Sheet describes Salem's efforts in removing I/I, the permit requirements 
for addressing I/I are. limited considering the extent of the SSOs and the fact that the permit 
allows special consideration for percent removal requirements. Schedule B(3) and Schedule 
C(l) of the permit require an I/I reduction program and an annual I/I report documenting I/I 
reduction 'maintenance activities. However, specific permit required activities address only 
removal of inflow sources, not infiltration reduction. 

• The excessive I/I analysis does not assure Salem has addressed collection system 
deficiencies. There are no special permit requirements to address system deficiencies. 

Raw Sewage Overflows 
The permit identifies 69 emergency overflow outfalls (3 relief points, 30 pump stations, and 36 
manholes). The only EPA-approved water quality standards for bacteria are the numeric criteria 
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found at OAR 340-041-0009(1 ). It is unclear how the permit, by authorizing discharges of raw 
sewage from these 69 emergency overflow outfalls will ensure compliance with these numeric 
criteria. In addition, we have the following questions and comments regarding the SSOs: 

• Does the permit impose any limitations on.the discharges from the emergency overflow 
outfalls during the winter months? · Schedule A. l .c states that no discharge is allowed from 
the outfalls unless due to storm events "as allowed under OAR 340-041 ·0009 ( 6) or (7) as 
follows: ... " The permit then includes only the overflow language for summer months i.e. 
OAR 340-041-0009 (7). Schedule A.1.c does not include the overflow language for the 
winter months i.e. OAR 340-041-0009 (6) or any other limit on SSOs during the winter 
months. Page 21 of the Fact Sheet states that overflows in winter due to storms less than the 
one-in-five year, 24-hour duration storm shall be eliminated as soon as practicable and not 
later than completion of the upgraded facilities required in the Mutual Agreement and Order, 
but there does not appear to be any parallel language to this effect in the permit. 

• Does the permit allow violation of water quality standards at the 69 overflow points? The 
permit requirement to meet the Water Quality Standards is included in the permit as a 
requirement under the permit limits for WL WPCF and the PEFTF, but is omitted under the 
emergency outfalls section. Page 21 of the Fact Sheet acknowledges that the authorization 

. of SSOs will violate water quality standards: "No waste shall be discharged from these 
outfalls and no activities shall be conducted which violate Water Quality Standards as 
adopted in OAR 340-041, unless the cause of the discharge is an upset as defined in 
condition B4 and B6 of the attached General Conditions or is due to stotm events as allowed 
under OAR 340-041-0009 (6) and (7)." Page 25 of the FactSheet acknowledges the gravity 
of the SSO load to the Willamette River and the fact that the permit is not written to protect 
the receiving water under these circumstances: "The current permit does not account for 
pollutant load currently being discharged to the Willamette River through untreated Sanitary 
Sewer Overflows (SSO). The SSO load to the Willamette River is very significant in wet· 
weather periods." 

• Allowing overflows from 36 manholes also appears to conflict with the general conditions 
section of the permit, which prohibits uncontrolled overflows from manholes. General 
Conditions Section B.6. states: "Uncontrolled overflows are prohibited where wastewater is 
likely to escape or be carried into the waters of the State by any means." and . "(3) 
'Uncontrolled overflow' means the diversion of waste streams other than through a designed 
overflow device or structure, for· example to overflowing manholes or overflowing into 
residences, commercial establishments, or industries that may be connected to a conveyance 
system" (emphasis added). 

Flow Receiving Primary T.-eatment and Disinfection Only 
The permit has no specific monitoring requirements to insure that effluent receiving only 
primary treatment and disinfection will meet the permit limits. Currently, flows to WL WPCF in 
excess of 80 mgd, receive primary treatment and disinfection only. With the planned 
improvements, the secondary treatment capacity ofWLWPCF will be increased to only 90 mgd, 
whereas the influent pump capacity will be 155 mgd. So farin 2004, the WLWPCF maximum 
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month flow (i.e. the average flow during the highest month) was 68 mgd. It would appear that 
there is the potential for the facility to provide only primary treatment and disinfection to a 
significant amount of flow, and during a significant amount of time. The permit does notlimit 
the amount of time or the quantity of flow that will receive only primary treatment and 
disinfection. Nor does the permit require the facility to document the quantity of flow that 
receives only primary treatment and disinfection. Further, the permit has no specific monitoring 
requirements during this treatment scenario to insure that the effluent meets the permit limits and · 
to assess potential water quality impacts associated with the effluent. 

Monitoring and Reporting Reqnirements for PEFTF 
We have. concerns that the draft requirements are not representative of the PEFTF effluent. The 
monitoring and reporting requirements must be clarified and additional requirements are needed. 
Some of the problems include the frequency of the metals and priority pollutant sampling, 
absence of chronic WET testing, lack of CBOD5 and TSS sampling during the first two hours of 
facility operation, and the average weekly and average monthly reporting requirements for 
CBOD5 and TSS. 

Prohibition of Discharge from the PEFTF (Outfall 002A) from June 1 to October 31. 
The draft permit establishes effluent limits for the PEFTF only during the period from November 
1 to May 31. The permit must prohibit discharges from the facility (Outfall 002A) during the 
remainder of the year when no limits are in place. 

Adjustment of Permit Limits Requires a Major Permit Modification 
Note 3 in Schedule A of the draft permit states that the CBOD5 concentration and mass limits 
may be adjusted (up or down) by permit action if more accurate information regarding 
CBODs/BODs becomes available. In accordance with 40 CFR 122.62, any action that results in 
less stringent conditions is a major modification which requires public notification. 

If you have any questions regarding these comments, please contact Susan Poulsom at (206) 

553~258. 1rs.~u fa uu,Wl~Io. =-:~~;;z;a . 
. chael F. Gearheard 

cc: Janet Taylor, Mayor City of Salem 
Mark Charles, ODEQ 

Director 
Office of Water 
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·NORTHWEST ENVIRONMENTAL DEFENSE CENTER 
10015 S.W. Terwilliger Blvd., Portland, Oregon 97219 

Phone: (503) 768-6673 Fax: (S03) 768-6671 

September 20, 2004 

Dottie Reynolds 
DEQ Western Region- Salem Office 
750 Front Street NE, Suite 120 
Salem, OR 97301 

Re: City of Salem's Proposed NPDES Permit 

Dear Dottie: 

www.nedc.org 

These comments are submitted on behalf of the Northwest Environmental 
Defense Center, Willamette Riverkeeper, and Northwest Environmental Advocates 
Gointly "commenters"). The draft NPDES permit for the City of Salem represents a 
significant lost opportunity to restore the degraded condition of the Willamette River. 
While we recognize the value of the future facility upgrades, the manner in which Oregon 
DEQ has clearly abdicated its responsibility to insure discharges from the City of Salem's 
POTW comply with the Clean Water Act to date and from this point forward until those 
upgrades are fully completed is simply deplorable. The agency sat on this expired permit 
for nearly 6 Y, years, and is now finally taking action to issue the permit, completely 
divorced from any findings or allocations established under the Willamette Basin TMDL 
process due to conclude, at least for some parameters, very shortly. Given the concerns 
set forth below in more detail, we strongly encourage the Department to revisit this draft 
permit and revise it to insure it is consistent with the Clean Water Act and applicable 
federal and state regulations. Please directly respond to the bold questions that follow. 

I. THE CITY OF SALEM'S POTW DOES NOT QUALIFY FOR A PERCENT 
REMOVAL REDUCTION 

The J!P A's Secondary Treatment Regulations state that a permit shall not exceed 
an 85 percent CBOD5 and SS removal efficiency rate. 40 C.F.R. 133.102( 4)(iii), (b )(3). 
This proposed permit sets the CBOD5 removal efficiency rate at 78 percent when 
mont.'lly average daily flow is greater than 54MGD, and at 65 percent when monthly 
average daily flow is greater than 90MGD. Clearly, this permit fails to comply with 
EPA's 30-day average percent removal rate limitations. 

The Department contends that the facility is allowed to decrease the removal 
efficiency rate because it meets the three requirements for special consideration under the 
federal regulations. 40 C.F.R. 133.103(d). 40 C.F.R. 133.103(d) establishes that the 



regional administrator may substitute a lower percent removal requirement to compensate 
for a less concentrated influent provided the facility satisfy all three of the following 
criteria: 

(1) The treatment works is consistently meeting, or will consistently meet, its permit 
effluent concentration limits but its percent removal reql\irements cannot be met due to 
less concentrated influent wastewater 
(2) to meet the percent removal requirements, the treatment works would have to achieve 
significantly more stringent limitations than would otherwise be required by the 
concentration- based standards, and 
(3) the less concentrated influent wastewater is not the result of excessive Inflow and 
Infiltration. 

In the aggregate, the requirements of this proposed permit actually allow an 
increase in pollutants carried by the influent. The permit proposes a less stringent 
limitation on BODS and TSS due to waste attributable to the industrial category 
exceeding 10 percent. NPDES. Permit 101145, p22. Also, the DEQ is proposing to 
"eliminate the wasteload due to SSOs by increasing the volume of treated wastewater 
discharged from the City's wastewater treatment facilities." NPDES Permit 101145, p26. 
Furthermore, the "pollutant load from the existing SSOs is not accounted for in the 
current NPDES permit" 
(Id) resulting in permitted loadings contained in the draft permit that aie substantially 
above those in the current permit. 

Additionally, the total flow to the POTW must be less than 275 gallons per capita 
per day if the Department wishes to utilize the percent removal exemption discussed at 40 
C.F.R. 133.103 (d), yet the fact sheet includes no reference to this important ratio in its 
discussion of the granted exemption. Elsewhere in the fact sheet are the following 
figures: the POTW services an area with a "population of approximately 210,000" (Fact 
Sheet at 2); and during wet weather, flows to the facility have been "as high as 100.5 
MGD in February 2003. These figures lead to a ratio that is nearly double the necessary 
maximum 275 gallons per capita per day in order for the City of Salem to qualify for a 
lower percent removal efficiency. 

Question #1: Has a current test, that takes into account the influent pollutant 
contributions from the SSOs, been administered that measures the levels of CBOD and 
TSS? 

Question #2: Has the department taken into account that the proposed less stringent 
effluent concentration limits ofCBOD5 and TSS facilitate meeting the 40 C.F.R. 
133.103(d) criteria? 

Question #3 : Is the total flow to the POTW ever greater than 275 gallons per capita per 
day? 
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II. THE ANTIDEGRADATION FINDINGS ARE GROSSLY INADEQUATE AND 
MISLEADING . 

Water quality-limited waterbodies may not be further degraded via new or 
increased permitted discharge loads absent findings consistent with OAR 340-001-0004, 
and an express exception granted by the EQC. This provision expressly requires 
numerous findings, including the requirement that the new load will not cause water 
quality standards to be violated. In one of the more patently evasive attempts at avoiding 
this provision the commenters have seen to date, the Department disregards the spirit of 
these requirements entirely. With this permitting action, the Department is authorizing an 
increased discharge load for pollutants both directly and indirectly related to pollutants 
for which the Willamette River is already in exceedance, not only until the new treatment 
system is completed (if at all during this permit cycle), but even thereafter. Since no 
TMDLs have yet been developed for the parameters of concern, the exception may not be 
lawfully granted. 

The Department disingenuously suggests that the future winter mass load limits 
"will not cause water quality standards to be violated since they are lower than what is 
currently discharged ... " (Fact sheet at 27). The City of Salem may, if all goes as planned 
(an unlikely assumption given the history of this source), violate water quality standards 
somewhat less at an indeterminate future date than they do now, but the fact that their 
exceedances will have lessened in scope or scale does not lead to the conclusion that they 
will not be violating those standards. 

The Department relies on this same deceptive and unsupportable logic in its 
assessment that the increased loadings requested under this permit will not threaten or 
impair any recognized beneficial uses of the Willamette River merely because loadings at 
some indeterminate future point in time may be "lower than what is currently 
discharged ... " (Fact sheet at 27). 

Question #4: Is the Willamette River in the vicinity of the City of Salem's discharge 
water-quality limited for Fecal Coliform in winter/spring/fall? 

Question #5: Does the City of Salem's discharge cause or contribute to that exceedance 
currently? 

Question #6: Will the City of Salem's discharge continue to cause or contribute to that 
or any other water quality standard exceedance prior to the completion of facility 
upgrades? · 

Question #7: Assuming that all upgrades are eventually completed as planned, will there 
be absolutely no potential for discharge from the City's new POTW to cause or 
contribute to a violation of the Fecal Coliform standard or any other water quality 
standard? 



III. THE DEPARTMENT ERRED IN SETTING CBODS LIMITS IN THE 
DRAFT PERMIT EQUAL TO BODS LIMITS IN THE PRIOR PERMIT 

The proposed permit is flawed in basing its CBODS limits on the notion that they 
are eqUivalent to BODS limits. By setting CBODS limits equal to BODS limits the draft 
permit authorizes an increase in the effluent's biochemical oxygen demand on the 
Willamette River. 

The biochemical oxygen demand test recognizes two types of organisms 
responsible for oxygen depletion. Secondary Treatment Information, 48 Fed. Reg. 
S2272, S2273. The first type of organism is a heterotrophic organism that breaks down 
carbonaceous sources (fecal waste), and the second is an autotrophic organism that uses 
nitrogenous sources (urine and proteins). Id When performing the CBODS test, a 
chemical is added to the effluent, killing the nitrifiers, and subsequently inhibiting the 
autotrophic organisms from depleting oxygen. Id. Thus, the CBODS only measures the 
carbonaceous biochemical oxygen demand and ignores the substantial oxygen depletion 
effects of the autotrophic organisms (NBOD). Id. 

The Environmental Protective Agency recognizes a difference between CBODS 
and BODS concentration limits by setting different minimum levels of quality 
parameters. Id at S227S. "[T]he test results BODS and CBODS parameters will not 
necessarily be equivalent. These differences indicate that substitution of the CBODS 
parameter for the BODS parameter without a change in the effluent limitations to account 
for the residual NOD exertion may be inappropriate." Id Under 40 CFR §133.l02(a), for 
the two measurements to be considered equivalent, BODS minimum levels are set higher 
then the minimum levels using CBODS. Id at S2273 ("analyses were conducted to 
determine if appropriate adjustments should be made to account for the differences in the 
measurement of oxygen demand by the two test procedures [CBODS and BOD4]"; 40 
CFR §133.102(a). 

In fact the EPA has already considered the implications of allowing CBODS · 
limitations to be eqUivalent to BODS limitations: 

Id at S2273. 

"The Agency is aware that some facilities are being 
intentionally operated in a mode that inhibits the growth of 
nitrifying bacteria to improve BODS test results and 
compliance with secondary requirements. Such measures 
to inhibit nitrification in facilities usually result in poorer 
effluent quality .... ~nd may often result in greater sludge 
production and higher operation and maintenance costs." 

The Department, in stating "[t]he CBODS concentration limits are considered 
equivalent to the minimum design criteria for BODS specified in Oregon Administrative 
Rules (OAR) 340-041" ignores this inconsistency and sets the rate of oxygen 
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consumption to levels higher then sanctioned under OAR 340-041. NPDES Permit 
101145, note 4 p 6. To not act to remedy this flaw would be in violation of the CWA, 
and will allow for dangerously high levels of biochemical oxygen demand in the 
Williamette River in the vicinity of the discharge, depleting the oxygen and causing 
substantial damage to the river's wildlife and aesthetic value. 

III. INAPPROPRIATE OMISSION OF TOTAL IMPACT ON DISSOLVED 
OXYGEN LEVELS (NOD) 

There is no mention within the permit pertaining to the omission of imposed 
requirements for NOD. The EPA states that "determination of whether NOD reduction is 
required should be a case-by-case decision for each receiving water segment," In 
keeping in line with the overall objective of the NPDES program, the proposed permit 
should, at the least, demonstrate a logical and reasonable reason for omitting limitation 
requirements for NOD. 

The objective of the NPDES is to eliminate the discharge of pollutants into our 
Nations waters. 33 U.S.C. § 1251(a),(a)(l). A major source of biochemical oxygen 
depletion (BOD Pollution) is from the unregulated, uncontrolled NOD. Secondary 
Treatment Regulation, 49 Fed. Reg. at 36999. The EPA recognizes that "NOD accounts 
for the majority of the oxygen demand remaining in the effluent once secondary 
treatment is achieved." Id 

In Maier, P .E. v. U .S.E.P .A, the court recognizes EPA' s ability to "routinely" 
administer NOD and nutrient limitations in the NPDES permit on a case-by-case basis. · 
114 F.3d 1032, 1043. The reason EPA states for justifying its discretion is because the 
impact of NOD is "highly variable and dependent upon such factors as temperature and 
rate of flow of the receiving water body." Id. at 1036. This however does not justify the 
lack of analysis to determine whether NOD limitations are needed; especially considering 
that today's technology allows for the testing and controlling of NOD levels to be 
feasible and cost-effective. Id 

Taking into account the aforementioned, the Department should include within its 
proposed permit an analysis supporting its decision to exclude or include limitations on 
NOD. Also, the technological advances allowing the testing and control of NOD to be 
feasible and cost-effective support, at the least, an analysis to determine whether NOD 
limitations are warranted. 

IV. DEQ INAPPROPRIATELY COMBINED POINT SOURCE DISCHARGES 
WHEN CALCULATING THE EFFLUENT LIMITATIONS 

Appling CBODS and TSS mass load limits to the combined discharges from the 
listed outfalls (OOlA, OOlB, 002A) is in violation of the CWA, CFRs and OARs. The 
CW A and applicable federal and state regulations are clear in requiring each point source 
to meet the sanctioned effluent pollution limitations. Therefore, the permit needs to be 



corrected to state that each specific outfall needs to be in compliance with the permit's 
effluent limitations. 

The outfalls listed in this permit clearly fall within the CW A's and OAR's 
definition of a "point source." The CWA and Department of Environmental Quantity 
have both defined a point source as "a discemable, confined, and discrete conveyance, 
including but not limited to a pipe, ditch, channel, tunnel, conduit , ... from which 
pollutants are or may be discharged." 33 U.S.C. §1362; OAR 340-041-0002. The CWA 
and OARs require that each outfall comply with the permit's effluent limitations. The 
CWA states that "Effluent limitations established pursuant to this section or section 1312 
of this title shall be applied to all point sources of discharge of pollutants in accordance 
with the provisions of this chapter." 33 U.S.C. 1311. The outfalls in question are at 
. considerable distances from each other, and there is simply no support for the 
Department's decision to treat them as one. 

Question #8: How far are outfalls OOlA, OOlB and 002A from each other? 

Question #9: What are the effluent limitations applicable to overflows 002B through 
166 other than estimating flow duration and volume? 

Question #10: Do the effluent limitations imposed on overflows 002B through 166 
require compliance with state water quality standards? 

Question #11: What is the legal justification for the blanket authorization of discharges 
from any and all overflow points in the event of anything less than a 1 in 5 year storm 
event with absolutely no control or effluent limitation? 

V. THE EFFICIENCY LIMITS SET BY THE PERMIT ARE IN VIOLATION OF 
EPA'S ANTI-BACKSLIDING REGULATIONS 

Federal regulations provide that "effluent limitations, standards or conditions" 
must be at least as stringent as effluent limitations, standards, or conditions in the 
previous permit. 40 C.F.R. §122.44(1)(1); see also 33 U.S.C. §1342(0). This permit 
proposes a CBODS removal efficiency rate of 65 percent when monthly average daily 
flow is greater than 90MGD compared to a removal efficiency rate of 72 percent in the 
previous permit. 

The exceptions to EPA' s anti-backsliding provisions are not applicable in this 
situation. The proposed permit claims that increased influent mass load from SSOs is the 
reason for adjusting the effluent limitations. This reasoning is flawed because treating 
the increased influent mass load from SSOs is required under 40 C.F.R. §122.26 and 
OAR 340-041-0009(2). Allowing violations of permit parameters merely because a 
facility will have difficulty meeting the limit is counter-intuitive and a violation of federal 
and state law. 



• ' . 

VI. THE PERMIT FAILS TO TAKE INTO ACCOUNT ALLOCATIONS 
ESTABLISHED THROUGH THE WILLAMETTE TMDL PROCESS 

The Willamette River TMDLs are due out in a month or two. This permit expired on 
May 31, 1998 nearly 6 Y:z years ago. 

Question #12: Why, after nearly 6 Y:z years, is the agency finally acting on this permit 
just prior.to completion of the Willamette River TMDLs? 

VII. THE DEPARTMENT IS PERMITTING THE DISCHARGE OF TOXICS IN 
TOXIC AMOUNTS 

The fact sheet states that the Department has "little information concerning the 
discharge of [toxics] under this permit", and therefore requests the permittee to monitor 
for select toxics. This is yet another example of the Department's typical approach of 
"permit first and ask questions later". The end result is that the permit authorizes the 
discharge of toxics in toxic amounts, and places absolutely no restriction on those toxics 
at all. 

Question #13: How, particularly given that the City's permit expired nearly 6 Y:z years 
ago, can the Department possibly justify a failure to ever require the City to conduct 
monitoring for the toxics it is authorizing under this permit? 

Thank you for the accepting and considering these comments. We look forward 
to your response. 

Sincerely, 

Mark Riskedahl and Adam Friedman, 
NEDC 
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On December 15, 2003, Vladimir Petrovitch Ozeruga (Petitioner) appealed the 
Proposed Order (Attachment G) which assessed him a $7,132 civil penalty for 
failing to require an asbestos abatement contractor licensed by the Department of 
Environmental Quality (Department) to conduct an asbestos abatement project on a 
facility he owned. 

The Department issued Petitioner a Notice of Civil Penalty Assessment (Notice) 
(Attachment K) on July 3, 2003. The Notice alleged that Petitioner violated 
Oregon Revised Statute (ORS) 468A.715(1) and Oregon Administrative Rule 
(OAR) 340-248-0110(2) by failing to require a Department-licensed asbestos 
abatement contractor to conduct an asbestos abatement project on a facility he 
owned. 

On July 23, 2003, Petitioner appealed the Notice. On October 7, 2003, a 
contested case hearing was held, and on or about November 28, 2003, the 
Administrative Law Judge (ALJ) issued a Proposed Order (Attachment G) 
holding that Petitioner was liable for the violation. The ALI reduced the 
Department's civil penalty assessment from $8,332 to $7,132, however, after 
finding that Petitioner was cooperative. 

Petitioner filed a petition for Environmental Quality Commission (the 
Commission) review of the Proposed Order on December 15, 2003. 

Findings of Fact (FOF) made by the ALJ in his Proposed Order are summarized as 
follows: 

/ 

Petitioner owns property located at 5633 NE 1 S'h Avenue in Portland, Oregon (the 
Property). Petitioner periodically purchases homes to resell for a profit. Petitioner 
holds a degree in civil engineering from a Russian university and has extensive 
experience in construction. The City of Portland formerly employed Petitioner as a 
building inspector. Jn early April 2003, Petitioner engaged in a renovation of the 
Property. (see FOF 1 in Attachment G) 
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On or about April 11, 2003, Petitioner and approximately three other workers 
removed cement asbestos board (CAB) siding and asbestos-containing sheet vinyl 
flooring from the Property. Petitioner and his workers placed some of the CAB 
siding and flooring in bags, but allowed some of this material to accumulate in the 
yard of the Property. The workers placed a majority of the material in a large 
uncovered dump truck at the Property. (see FOF 2) 

On or about April 11, 2003, a member of the public lodged a complaint with the 
Department, asserting that Petitioner was removing asbestos-containing material 
from the Property without taking appropriate precautions. (FOF 4) 

On April 14, 2003, David Wall of the Department inspected the Property and 
observed CAB siding and sheet vinyl flooring strewn about the Property and 
accumulated in a large dump truck at the Property. The failure to correctly bag the 
material resulted in a potential for public exposure to asbestos. (FOF 5) 

Mr. Wall checked State records and determined that the workers were not licensed 
asbestos abatement contractors. (FOF 5) Mr. Wall estimated that Petitioner and his 
workers had removed between 1,000 and 2,000 square feet of CAB siding from the 
house at the Property. (FOF 5) Mr. Wall sampled the CAB siding and the flooring, 
and laboratory analysis confirmed that the materials contained between 10 and 
20% chrysotile asbestos. (FOF 6) 

Upon being informed of the presence of asbestos, Petitioner hired a licensed 
asbestos abatement contractor to complete the removal of the CAB siding and the 
flooring from the Property at a cost of approximately $500. 

After speaking with multiple licensed asbestos abatement contractors, Mr. Wall 
estimated that it would have originally cost Petitioner approximately $2,500 to hire 
a licensed asbestos abatement contractor to complete the entire job of properly 
removing and disposing of the Property's CAB siding and flooring. Based upon 
this estimate, the Department assessed Petitioner an economic benefit of$1,132 for 
removing the flooring and CAB siding himself, instead of hiring a licensed 
asbestos abatement contractor.1 (FOF 7) 

1Petitioner's economic benefit was based on the fact that Petitioner avoided $2,000 in total costs, 
as the Department offset the $2,500 that Petitioner should have spent to remove the CAB siding 
and flooring by the $500 that Petitioner ultimately spent to have the remaining CAB siding and 
flooring removed from the Property by a licensed abatement contractor. (Attachment K, Exhibit 
8, page 2) 
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Issues On 
Appeal: 

In his Conclusions of Law, the ALJ found that: 

1. Petitioner allowed unlicensed workers to perform an asbestos abatement 
project on his property. 

2. The civil penalty assessed by the agency was not appropriate. 

In his Exceptions and Brief (Attachment D), Petitioner requests that the 
Commission adopt alternate findings of fact and alternate conclusions oflaw, and 
reverse the Administrative Law Judge's conclusion that Petitioner is liable for the 
violation. 

In its Response Brief (Attachment A), the Department requests that the 
Commission uphold the Proposed Order. 

Petitioner's First Exception 

First, Petitioner argues that the house is not a "facility" because it is not equipped 
to serve others, and therefore not subject to the requirements of ORS 
468A.715(1 ), which provides, in relevant part, that "an owner or operator of a 
facility containing asbestos shall require only licensed contractors to perform 
asbestos abatement projects.'' 

The Department responds that the house owned by Petitioner is a facility because 
the relevant definition of"facility'' at OAR 340-248-0110(24) includes "all or 
part of any public or private building ... ". 

The ALJ found that Petitioner is the owner of the house, and therefore subj eel to 
the requirements of ORS 468.715(1). (see Attachment G, p. 3) 

Petitioner's Second Exception 

Petitioner argues that the people who helped him perform the asbestos abatement 
project were not "workers" because they were his family members. Petitioner 
also argues that he and his family members do not need to be licensed by the 
state of Oregon to conduct an asbestos abatement proj eel on his house. 

The Department replies that the relevant rules do not distinguish between 
workers and family members; thus family members are considered workers if 
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they are doing the work. 

Workers must be licensed to conduct an asbestos abatement project unless the 
abatement project is conducted inside a residence that is occupied by the owner, 
and the owner-occupant is performing the abatement project. (OAR 340-248-
0250(2)) Therefore the Department notes that the exception to the requirement 
that a worker must be licensed in order to conduct an asbestos abatement project 
does not apply to Petitioner for two reasons. First, Petitioner has never argued or 
presented evidence that he occupied the house at the time of his unlicensed 
asbestos abatement project. Second, even ifhe were the owner-occupant of the 
Property, the project was performed outside the Property and not on the inside, 
which is required for the licensing exception to apply. 

The Department notes that the ALJ found that Petitioner's workers were not 
licensed asbestos abatement contractors. (FOF 5) 

Petitioner's Third Exception 

Petitioner argues that he did not openly accumulate asbestos-containing waste 
material (ACWM) - with the exception of "small pieces" of CAB siding and 
sheet vinyl flooring- because he and his workers placed the ACWM in plastic 
bags. 

The Department responds that Petitioner's argument is contradicted by Finding 
of Fact Number 5, which refers to the open accumulation of asbestos-containing 
cement siding and sheet vinyl flooring strewn about the Property and in a large 
uncovered dump truck. 

Additionally, the Department notes that Petitioner's act of placing some of the 
ACWM in plastic bags was an inadequate method of packaging and labeling the 
ACWM. OAR 340-248-0280(2)(b) requires a person performing an asbestos 
abatement project to package and label the ACWM in leak-tight containers such 
as two plastic bags each with a minimum thickness of 6 millimeters, or a fiber or 
metal drum, and to label the containers as asbestos-containing. Petitioner openly 
accumulated the ACWM in the plastic bags because he did not satisfy these 
requirements. 
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EQC 
Authority 

Petitioner's Fourth Exception 

Petitioner questions Mr. Wall's estimate that he and his workers removed 1,000 
to 2,000 square feet of CAB siding, arguing that the facts do not support Mr. 
Wall's estimate. 

The Department replies that Petitioner's argument is contradicted by the Finding 
of Fact Number 5, which is a conclusion, based on testimony provided by Mr. 
Wall, that Petitioner and his workers removed 1,000 to 2,000 square feet of CAB 
siding. The Department argues that Findings of Fact are to be determined by the 
ALI, especially when there is conflicting evidence in the record, and the ALI 
found Mr. Wall's testimony regarding the amount of CAB siding removed by 
Petitioner aud his workers to be credible and supported by the facts. 

Petitioner has the burden of demonstrating that evidence supporting his assertion 
is in the record. (ORS 183.450(2)) The Petitioner has not submitted the record 
or a portion of the record showing this purported evidence. If the Commission 
determines that the assertions in Petitioner's Exceptions are based on evidence that 
is not in the existing record, it may not consider this evidence when evaluating 
Petitioner's Exceptions. 

Petitioner's Fifth Exception 

Petitioner argues that the Department's evidence demonstrating his degree in 
Civil Engineering aud his experience as a Building Inspector for the City of 
Portland should not have been considered by the ALI when determining whether 
or not his conduct was negligent. 

The Department argues that this evidence is relevant because it supports the 
allegation that Petitioner acted negligently. Through his education and 
experience Petitioner lmew or should have known that there are public safety 
laws that govern who may perform certain tasks aud how those tasks may be 
done. 

The Commission has the authority to hear this appeal under OAR 340-011-0132. 
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2 ORS 183.635. 

The Department's contested case hearings must be conducted by an ALI.2 The 
proposed order was issued under current statutes and rules governing the ALI 
Panel.3 

Under ORS 183.600 to 183.690, the Commission's authority to change or 
reverse an ALI' s Proposed Order is limited. 

The most important limitations are as follows: 

(1) The Commission may not modify the form of the ALJ's Proposed Order in 
any substantial manner without identifying and explaining the 
modifications. 4 

(2) The Commission may not modify a recommended finding of historical fact 
unless it finds that the recommended finding is not supported by a 
preponderance of the evidence. 5 Accordingly, the Commission may not 
modify any historical fact unless it has reviewed the entire record or at least 
all portions of the record that are relevant to the finding. 

(3) The Commission may not consider any new or additional evidence, but may 
only remand the matter to the ALI to take the evidence. 6 

The rules implementing these statutes also have more specific provisions 
addressing how Commissioners must declare and address any ex parte 
communications and potential or actual conflicts of interest. 7 

In addition, the Commission has established by rule a number of other procedural 
provisions, including: 

(1) The Commission will not consider matters not raised before the ALI unless it 
is necessary to prevent a manifest injustice. 8 

(2) The Commission will not remand a matter to the ALI to consider new or 
additional facts unless the proponent of the new evidence has properly filed a 

3 ORS 183.600 to 183.690 and OAR 137-003-0501to137-003-0700. 
4 ORS 183.650(2). 
5 ORS 183.650(3). A historical fact is a determination that an event did or did not occur or that a 
circumstance or status did or did not exist either before or at the time of the hearing. 
6 OAR 137-003-0655(5). 
7 OAR 137-003-0655(7), referring to ORS Chapter 244; OAR 137-003-0660. 
8 OAR 340-0l 1-0132(3)(a). 
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Alternatives 

written motion explaining why evidence was not presented to the hearing 
officer.9 

The Commission may: 

1. As requested by Petitioner, reverse the ALI' s decision, based on the 
reasoning offered by Petitioner. Making this determination would require the 
Commission to make a finding that Petitioner's Exceptions are supported by 
the record and do not constitute new evidence. 

2. As requested by the Department, uphold the ALI' s Proposed Order that 
Petitioner failed to require a Department-licensed asbestos abatement 
contractor to conduct an asbestos abatement project on a facility he owns 
and is liable for the $7,132 civil penalty. Making this determination would 
require the Commission to make a finding that the Department's Response 
to Petitioner's Exceptions is supported by the record and does not constitute 
new evidence. 

3. Uphold the ALJ's decision, but adopt different reasoning. 
4. Determine that the case cannot be decided without considering the new 

evidence, and therefore remand the case to the ALJ for a further proceeding 
to consider new evidence. 

Attachments A. Department's Response to Petitioner's Exceptions and Brief, dated February 
19, 2004. 

B. Letter from Mikell O'Mealy to Bryan Smith, dated February 17, 2004. 
C. Letter from Bryan Smith to Mikell O'Mealy, dated February 12, 2004. 
D. Petitioner's Exceptions and Brief, dated January 11, 2004. 
E. Letter from Mikell O'Mealy to Petitioner, dated December 18, 2003. 
F. Petitioner's Petition for Commission Review, dated December 10, 2003. 
G. Proposed Order for Assessment of Civil Penalty, dated on or about November 

28, 2003. 
H. Notice ofHearing and Contested Case Rights, dated September 17, 2003. 
I. Petitioner's Answer and Request For Hearing, dated July 20, 2003. 
J. Notice of Assessment of Civil Penalty, dated July 3, 2003. 
K. Exhibits from Hearing of October 7, 2003. 

1. Photographs taken by David Wall of the Department on April 14, 2003. 
2. Diagram of the house on the Property made by David Wall. 
3. Email from Liliana Echeverria to David Wall, dated April 15, 2003. 

9 Id. at (4). 
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4. Asbestos sampling results. 
5. Inspection Report, written by David Wall, dated April 14, 2003. 
6. Notice of Noncompliance sent to Petitioner, dated April 21, 2003. 
7. Asbestos Abatement Project Notification Form, dated April 16, 2003. 
8. Memo regarding Petitioner's Economic Benefit, written by Les 

Carlough, dated June 23, 2003. 
9. Email from David Wall to Bryan Smith, dated June 18, 2003. 
10. Pollution Complaint, dated April 11, 2003. 

Report Prepared by: Mikell O'Mealy 
Assistant to the Commission 

Phone: (503) 229-5301 
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. . . . . Office oHhe Director 

The Department ofEnvrronmental Quality (Department) submits this Answermg Bnefto 

the Environmental Quality Commission (Commission) for its consideration in the appeal of the 

Administrative Law Judge's (ALJ's) Proposed Order in Notice of Assessment of Civil Penalty 

(Notice) No. AQ/ AB-NWR-03-099, filed by Vladimir Ozeruga, Respondent. 

I. CASE HISTORY 

1. Respondent periodically purchases houses to resell for a profit. Jn early April, 2003, 

13 Respondent engaged in a renovation of a house, which he owns, at 5633 NE 15th Avenue in 

14 Portland, Oregon. As part of that renovation, Respondent and his workers broke and removed 

15 asbestos-containing cement siding from the outside of the house, as well as asbestos-containing 

16 sheet vinyl flooring from the inside of the house. The workers were not licensed to perform 

17 asbestos abatement projects. 

18 2. On July 3, 2003, the Department assessed Respondent a civil penalty of$8,332 for 

19 allowing unlicensed persons to perform an asbestos abatement project on a facility that he owned. 

20 Respondent appealed and a contested case hearing was held on October 7, 2003. On November 28, 

21 2003, the Administrative Law Judge issued a Proposed Order finding that Respondent allowed 

22 unlicensed workers to perform an asbestos abatement project on his property. The Proposed Order 

23 upheld the Department's assessment of a civil penalty, but reduced the an10unt of the civil penalty 

24 to $7,132. 

25 II. COMMISSION ACTION REQUESTED 

26 The Department requests that the Commission issue a Final Order upholding the 

27 Administrative Law Judge's Proposed Order. 
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1 ill. ADMINISTRATNELAW JUDGE'S CONCLUSIONS 

2 The ALJ concluded that: (1) Respondent allowed unlicensed workers to perform an 

3 asbestos abatement project on his property, and (2) Respondent is subject to a civil penalty in the 

4 amount of$7,132. 

5 N. ARGUMENTS 

6 A. The Private Building owned by Respondent is a Facility: Respondent argues that 

7 the residential house he owns, and upon which he and his workers performed an unlicensed 

8 asbestos abatement project, is not a "facility," and therefore not subject to the requirements of 

9 ORS 468A.715(1), which provides, in relevant part, that "an owner or operator of a facility 

10 containing asbestos shall require only licensed contractors to perform asbestos abatement 

11 projects." (emphasis added). Respondent's argument is in error. The ALJ properly applied OAR 

12 340-248-0110(24), which defines the term "facility" as "all or part of any public or private 

13 building, structure, installation, equipment, vehicle or vessel, including but not limited to ships," 

14 and found that Respondent's house is a private building, and therefore a facility. The ALJ then 

15 found that Respondent is the owner of the house, and therefore subject to the requirements of 

16 ORS 468A.715(1). 

17 B. Respondent and His Workers were Required to be Licensed: Respondent argues 

18 that the people who helped him perform the asbestos abatement project were not "workers" 

19 because they were his family members. Although there is no Finding of Fact about whether the 

20 workers were Respondent's family, such a Finding would not be relevant to any issue in this case 

21 because the rules do not distinguish between workers and family members. Respondent also 

22 argues that he and his family members do not need to be licensed by the state of Oregon to 

23 conduct an asbestos abatement project on his house. There are only two exceptions to the 

24 requirement that a worker must be licensed in order to conduct an asbestos abatement project. 

25 I. The first exception, OAR 340-248-0250(2)(a), states that an asbestos 

26 abatement project conducted inside a private residence is exempt from Oregon's licensing 

27 requirement if the residence is occupied by the owner and the owner occupant is performing the 
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1 asbestos abatement work. This exception does not apply because Respondent performed the 

2 asbestos abatement project outside the house. Furthermore, Respondent has never suggested that 

3 he occupied the house, as would be required for the first exception to apply. 

4 II. The second exception, OAR 340-248-0250(2)(b ), pertains to asbestos 

5 abatement projects performed outside of a home, as in this case, but this rule only exempts the 

6 owner of the home from certain notification requirements contained in OAR 340-248-0260. 

7 Whether or not Respondent complied with notification requirements is not at issue. Respondent 

8 is incorrect that he and his workers could perform an asbestos abatement project outside of a 

9 private residence without first being licensed by the Department. 

10 C. Respondent Openly Accumulated Asbestos-Containing Waste Material 

11 (ACWM): Respondent argues that he and his workers did not openly accumulate ACWM, 

12 although he admits that at least some ACWM did openly accumulate. Respondent's argument is 

13 contradicted by the Findings of Fact, which repeatedly refer to open accumulation of asbestos-

14 containing cement siding and sheet vinyl flooring strewn about the yard and in a large uncovered 

15 dump truck. Respondent also argues that he placed some of the ACWM in plastic bags. 

16 However, OAR 348-240-280(2)(b) requires all ACWM to be adequately wetted and then 

17 packaged in leak-tight containers such as two plastic bags each with a minimum thickness of 6 

18 mil., or fiber or metal drum, and the containers must contain a warning label identifying them as 

19 asbestos-containing. As an unlicensed worker, Respondent was not aware of the packaging and 

20 labeling requirements, and did not meet them during the abatement project. The ALJ's Findings 

21 of Facts recognized the failure to properly handle the ACWM, stating that Respondent's failure 

22 to correctly bag the ACWM resulted in a potential for public exposure to asbestos. After the 

23 Department notified Respondent of this on-going violation, Respondent hired a licensed asbestos 

24 abatement contractor who supervised the cleanup. The ALJ found that this was a reasonable 

25 affirmative effort to minimize the effects of the violation and concluded that the penalty should 

26 be mitigated based on Respondent's cooperation. 

27 //Ill 
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1 D. Respondent abated at least 160 square feet of asbestos-containing material 

2 (ACM): The ALJ concluded that Respondent had abated more than 160 square feet of ACM, 

3 based in part upon testimony from Dave Wall, the Department's inspector, that the workers 

4 removed 1,000 to 2,000 square feet of ACM. While Respondent does not explicitly disagree 

5 with that Finding, he questions whether that testimony is credible. Findings of Fact are to be 

6 determined by the Administrative Law Judge, especially when there is conflicting evidence in the 

7 record. These findings are often based on the demeanor or credibility of the witness. The ALJ 

8 found Mr. Wall's estimate that Respondent removed 1,000 to 2,000 square feet of ACM to be 

9 reliable, and included this estimate in his Findings of Fact. 

10 E. Respondent's Experience and Education Support the ALJ's Determination of 

11 Negligence: Respondent appears to argue that his degree in Civil Engineering and his experience 

12 as a Building Inspector for the City of Portland should not have been considered by the ALJ 

13 when determining whether or not his conduct was negligent. Pursuant to OAR 340-012-

14 0030(11), "negligence" means failure to take reasonable care to avoid a foreseeable risk. The 

15 ALJ's Finding that Respondent held a degree in Civil Engineering and worked as Building 

16 Inspector for the City of Portland is relevant because it shows that he has the education and 

17 experience to understand that there are public safety laws that govern who may perform certain 

18 tasks and how those tasks maybe done. Furthermore the ALJ also found, based on Respondent's 

19 testimony, that Respondent periodically purchases homes to resell for a profit. This distinguishes 

20 Respondent from a casual homeowner repairing his or her own home. Respondent chose to 

21 engage in the profitable industry of remodeling homes, and therefore he has an obligation to 

22 perform that work in a safe workman-like manner in compliance with all applicable laws. The 

23 ALJ was correct to find that Respondent was negligent "at best" because, on the basis of his 

24 education and his experience, he either knew or should have known that the siding he removed 

25 was asbestos-containing material. 

26 /Ill/ 

27 ///// 
Page 4 - DEPARTMENT'S ANSWERING BRIEF 

CASE NO. (AQ/AB-NWR-03-099) 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

V. CONCLUSION 

In his brief, Respondent expresses his belief that the amount of asbestos at issue is 

"practically nothing," considering that it was only found in a small amount of sheet vinyl 

flooring, and that the cement siding contained only 10% asbestos. This shows a fundamental 

misunderstanding of the dangers of asbestos and the reasons the laws require asbestos abatement 

contractors to be trained and licensed. When friable asbestos-containing material is ripped or 

broken, microscopic asbestos fibers are released and become airborne. These fibers float with air 

currents and may be inhaled into the lungs, where they may cause asbestosis, mesothelioma, lung 

cancer, and other serious illnesses. The danger of contracting these diseases increases with the 

amount of exposure, but there is no known safe level of exposure. Respondent assumes that ten 

percent asbestos is a small amount. He is mistaken. Because of the extreme hazards of the 

material, state and federal laws require that persons handling material containing more than one 

percent asbestos be licensed and trained to handle the material in a manner that does not release 

fibers into the neighborhood. In reviewing the evidence and the testimony, the ALJ found that 

Respondent had violated OAR 340-248-0110(2) by allowing unlicensed persons to perform an 

asbestos abatement project on a facility he owns, and that Respondent is liable for a civil penalty 

in the amount of$7,132. For the reasons stated above, the Department asks the Commission to 

issue a Final Order upholding the Proposed Order. 

f1rv ~~ 
Bryan slllitlfEnvironmental Law Specialist Date 
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CERTIFICATE OF SERVICE 

I hereby certify that I served the Hearing Memorandum within on the 19th day of 

February, 2004 by PERSONAL SERVICE upon 

The Oregon Environmental Quality Commission 

c/o Mikell O'Mealy, Assistant to the Commission 
811 SW Sixth Avenue 
Portland, OR 97204 

and upon 

Vladimir Ozeruga 
PO Box 11778 
Portland, OR 97211 

by mailing a true copy of the above by placing it in a sealed envelope, with postage prepaid at the 
U.S. Post Office in Portland, Oregon, on February 19, 2004. 
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Attachment B 

reg on 
Theodore R. K:ulongoski, Governor 

Department of Environmental Quality 
811 SW Sixth Avenue 

Portland, OR 97204-1390 
503-229-5696 

TTY 503-229-6993 

Febmary 17, 2004 

Via Certified Mail 

Bryan Smith 
OregonDEQ 
811 SW Sixth Ave. 
Portland, OR 97204 

RE: Agency Case No. AQ/AB-NWR-03-099 

Dear Mr. Smith: 

On February 12, 2004, the Environmental Quality Commission received your request for a 
one week extension for filing exceptions and briefs in the above-referenced case. The 
Commission has granted your request. The exceptions and briefs are now due on February 
20, 2004. To file, please mail these documents to Mikell O'Mealy, on behalf of the 
Environmental Quality Commission, at 811 SW 6th Avenue, Portland, Oregon, 97204, 
with copies to Vladimir Ozeruga. 

If you have any questions, please contact me at 503-229-5301or800-452-4011 ext. 5301 
within the state of Oregon. 

Sincerely, 

W1il'tlt DVJJ~J--, 
Mikell O'Me£y 
Assistant to the Commission 

cc: Vladimir Ozeruga, P.O. Box 11778, Portland, OR 97211 

, DEQ-1 



regon 
Theodore R. Kulongoski, Governor 

Febrnary 12, 2004 

Mikell O'Mealy 
Assistant to the Environmental Quality Commission 
Oregon Department of Environmental Quality 
811 SW 6'h Avenue 
Portland, OR 97204 

Re: Vladimir Petrovitch Ozernga 
Notice of Violation and Assessment of Civil Penalty 
No. AQ/AB-NWR-03-099 
Multnomah County 

Dear Ms. O'Mealy: 

Attachment C 

Department of Environmental Quality 
811 SW Sixth Avenue 

Portland, OR 97204-1390 
503-229-5696 

TTY 503-229-6993 

RECE\\IED 
H'..B 1 2 7.0011 

QregonDEO 
Ofllce of tne Director 

I am writing to request a one week extension of the Febrnary 13, 2004, deadline for the 
Department of Environmental Quality (the Department) to submit its Brief in Reply to Vladimir 
Petrovitch Ozeruga's Exceptions and Brief. 

The Department requests this extension because I have been ill. 

Thank you for your consideration of this request. 

Sincerely, 

R. !'Cf""· 2)'(V\;,.x1-•• 

Bryan Smith 
Environmental Law Specialist 

cc: Vladimir Petrovitch Ozernga, PO Box 11778, Portland, OR 97211 

DE()-1 
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January 11, 2004 

Delivered myself to the office on Januaiy 13, 2004 

Mikell O' Mealy 
811 SW 6th Ave. 
Portlai1d OR, 97204 

Re: Agency Case No. AQ/AB-NWR-03-099 

Exceptions and Brief 

Dr. Mikell O' Mealy, 

Attachment D 

RECEIVED 
JAN 1 3 2004 
Oregon CEO 

Office of the Dlr111ctor 

Thank you for giving me a privilege to file "Exceptions and Brief' within thirty 
days of the filing of my request for commission review. 

These are the brief "Findings and Conclusions" that I object to in the Proposed 
Order by the Agency. I hope I will have the opportunity to explain more extensively, if it 
is necessaiy. 

On, or about October 7, 2003, a hearing was held on the matter of Case No. 
AQ/AB-NWR-03-099. (Now I am going to go through the result of this hearing, which I 
received in writing). In the paragraph "Evidentiary Ruling" it says: "The ALJ admitted 
exhibits 1 through 10 into the record as evidence without objection." 

1. We are talking about a "residential house" or "single family dwelling" owned 
by family. I do not assume my house as a "facility". 

2. On, or about April 11, 2003, two of my sons, my brother, and I, (not workers) 
removed pmt of the siding from my house. We placed all removed siding in 
black plastic bags, except for small pieces. All was loaded into dump truck. 
We did not accumulate any asbestos material in the yard, like it is stated in the 
paragraph. Mr. Walls' photographs and his letter (Inspection Repmt, April 
14, 2003) justify this. The letter says, "I walked around the house and found 
small pieces of cement siding and some remnant pieces of sheet vinyl." The 
ALJ admitted "some of the material to accumulate in the yard." I disagree 
with this statement. No materials which contained asbestos were accumulated 
in the yard except for, which stated above- small pieces. 

3. My sons, my brother, and I are not licensed by the State of Oregon to perform 
asbestos abatement projects, which is true as stated in report. I believe we do 
not need to be licensed to work on our own house. This action was perfo1med 
only on this house. I did not find in the "Division 12, Enforcement Procedure 
and Civil Penalties," sent to me by the agency, anything which states that 
owner must be licensed to work on his own prope1ty. Not only can an 
individual take siding off, but according to the Building Codes in the state of 
Oregon, the individual himself, can perform work such as plumbing, 
electrical, and mechanical on his own property. 

4. According to Mr. Wall, "asbestos is a cancer causing material that poses a 
health hazard to individuals who are exposed to it." If this is true, for what 



reason must my family and I have to be punished twice? First, we were 
exposed to this siding not knowing the hazardous risk. Now, I am penalized to 
pay an enormous fine of$7,132.00. Such an amount is approximate to one
third of my yearly gross income. I simply cannot afford this. 

5. OnApril 14, 2003, Mr. Wall inspected the site. It says: "cement siding and 
sheet vinyl was strewn on the property and accumulated in a large uncovered 
dump truck." Like I mentioned earlier, only small pieces were found around 
the house and on the truck. All material was placed in plastic bags. Evidence 
to justify this are the photographs taken by Mr. Wall. The building debris, 
small pieces of siding, and vinyl between them, can be clearly visible. The 
rest of the siding was placed in plastic bags. This was done as a regular 
procedure, not because we knew that the siding contained asbestos. After we 
knew there was asbestos in that siding, we immediately called for a licensed 
contractor and followed his recommendations. I myself removed the black 
plastic bags from the dump truck and placed them in special yellow bags with 
labels on them. I then placed them into the contractor's special container. 
This job was done in the presence of the licensed contractor. This paragraph, 
however, states that the material was bagged incorrectly. I disagree with that. 
This paragraph also says that "Mr. Wall checked state records to confirm that 
the workers were not licensed asbestos abatement contractors." I do not 
understand how he could do that, without knowing the names of the 
"workers?" Next: "Mr. Wall estimated that the workers had removed 1000-
2000 square feet of cement siding." Once again this is not understandable. 
Mr. Wall came on the site when the siding was already removed. The house 
was in the stage for preparation to painting in that pmiicular time. This means 
that the house was power washed beforehand and old paint had already been 
scraped partially. In the beginning of exterior work, the house was partially 
covered with cement. What facts justify his numbers? When we placed siding 
into black plastic bags, the total amount of bags was about 6-8, all loaded up 
to about one-third or one-fourth of its capacity, (weight of material was 
greater than bags could withhold). This means that if placed in bags to 
maximum capacity, only 2-3 bags would be required. This can be assured 
with Ken Brien, representative of ''Lake Oswego Insulation Company," which 
completed the rest of the job. 

6. It says: "Mr. Wall collected four samples of the siding and flooring debris in 
the yard and also took photos of the site." I would like the commission to pay 
attention to the photographs. There were two different piles of debris. One 
pile was located on the ground and the second one was on the truck. These 
piles consisted of building debris on both photographs, but small pieces of 
siding are visible on them. Photos had been taken of the same piles but from 
different angles. Also, according to laboratory report crysotile asbestos was 
found only in beige vinyl and only in backing. It means that a very 
insignificant amount of asbestos was presented on the job site. A 2x3 feet 
staircase landing was covered by this vinyl. Also 10% asbestos was found in 
cement siding. What would 10% of 2-3 bags of siding be? Practically 
nothing. 



7. I really did not know that "cementitious with grooved smface siding," 
contained asbestos. Moreover, I could not even assume that asbestos could be 
present in a 100 year old vinyl. Nonetheless, after a telephone conversation 
with Mr. Wall, I hired a licensed contractor to complete the job and do it in 
good manner, without any violation ofDEQ law. 

In the paragraph, "Conclusion of Law" it states: "Mr. Ozeruga allowed unlicensed 
workers to perform an asbestos abatement project on his property." Once again, I would 
like you to pay attention, that there were no workers. My sons, my brother, and I did the 
work on the house. 

In the paragraph, "Liability," (from my point of view). To fully understand 
ORS468A.715(1) please read also (2) of this section. It is clearly talking about the owner 
of the facility, his own employees, and does not say anything about residential house or 
its owner and members of his family. I still disagree with the tenn "facility." I am not a 
professor of the English language, but to determine meaning of this word I used 
Webster's Dictionary, American Heritage Dictionary, Japanese/English Dictionary, 
Russian/English Dictionary, and Internet resomces. Even agency's own definition 
OAR340-248-0l 10(24) states: "[F]acility means all or part of any public or private 
building, structure, installation, equipment, vehicle or vessel, including but not limited to 
ships." It does not mention anything about "residential house" or "single family 
dwelling," despite these terms used in the "Administrative Rules." For instance, 340-
012-0030 (16) and others. But this paragraph says: "Mr. Ozeruga's home on NE 15th 
Ave. is a private building. Mr. Ozeruga is the owner of that building, and as such, he is 
subject to the requirements in ORS468A.715(1)." This is co!Tect. My house or any 
house is a building, not a facility unless you or I install equipment there to serve others. 
After that it becomes a "facility." Another example: there is a three story building. We 
still call it a building, but after we occupy it with elderly people, it becomes a "facility" 
or a foster home. 

There is a lot of inaccuracy or lack of clarity in these papers, sent to me by the 
Agency. It is not easy to accept and agree with it; moreover, with this huge fine. Mr. 
Smith compared this with a police ticket. Once I called the Agency and Mr. Wall 
personally, and informed them that on the house next to mine, people removed the same 
siding- cement siding and loaded it into a regular dumpster. On the hearing I asked Mr. 
Smith why nobody came to inspect the house. The answer was more than simple: "If 
there are 10 cars going on the freeway in the left lane at 80mph and the sign next to the 
road limits speed at 50. I am the last one in the row and I'm caught by the police officer. 
So I will be fined and the rest will get away with it. The same principle is here in om 
Agency." Of course, it is very hard for me to understand this kind of logic. First, it is 
very good if the policeman has a brain, but if that brain works that's even better. That 
means he understands yom explanation and he has the right to forgive you or punish you. 
Second, from my perspective you cannot compare a traffic ticket and asbestos ticket, 
consequences in traffic violation and consequences with asbestos violation. If this is true 
what Mr. Wall says about asbestos exposme to yourself and others, which can cause 
serious illnesses, the Agency cannot ignore any inspections or calls. All ten of them have 



to be caught and taken care of. The Declaration of Independence states "that all men are 
created equal." Consequently, they should be treated equally. 

In the paragraph, "Civil Penalty Assessment," there is kind of an interesting 
thinking or calculation. Quote: "The Agency appropriately credited a value of 2 to the 
respondent's conduct factor (R), because Mr. Ozeruga either knew or should have known 
that the siding he removed was asbestos containing material. Mr. Ozeruga holds a degree 
in Civil Engineering and formerly worked as a building inspector for the City of 
Portland." 

Sometimes we think, if I !mow something ... it is strange that the other person I 
am talking to about it, does not know it. In other words, ifI hold a degree in Civil 
Engineering, it doesn't mean that I must know how to cook eggs, or if I am a Building 
Inspector, it doesn't mean I am supposed to know which eggs are from the natural store, 
or which eggs are from Fred Meyer, without the receipt. I really !mow what is asbestos 
and what is cement siding, but to know how much asbestos contains particular siding, can 
be determined only in a lab. 

In the end of my letter I would like to apologize to everyone who read it. If I was 
not polite enough, or gave a bad example, or wrote something else not quite appropriate. 
I ask Commission to consider this case more closely and be more sensitive to me in this 
situation. This happened first time in my life and it was not done purposely; and I think 
there were a lot of misunderstandings in communication. 

According to these policies the Agency sent to me, you have the right to dismiss 
the case. Therefore, I apologize one more time for what had happened and ask you, 
please, be flexible in resolving this case and if possible dismiss it. 

/ 

ThankYoJJ/ 
S ince_re(y: 

~=JfD 

/ 

/ 
/ 

__..--~~ 

Vladimir Petrovich Ozeruga 

cc: Bryan Smith, Oregon Depmtment of Environment Quality 
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Theodore R. I<ulongoski, Governor 

December 18, 2003 

Via Certified Mail 

Vladimir Ozeruga 
P.O. Box 11778 
Portland, OR 97211 

RE: Agency Case No. AQ/AB-NWR-03-099 

Dear Mr. Ozeruga: 
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On December 15, 2003, the Environmental Quality Commission received your timely request for 
Commission review of the Proposed Order for the above referenced case. 

The Proposed Order outlined appeal procedures, including filing of exceptions and briefs. The 
hearing decision and Oregon Administrative Rules (OAR 340-011-0132) state that you must file 
exceptions and brief within thirty days from the filing of your request for Commission review, or 
January 14, 2004. Your exceptions should specify the findings and conclusions that you object to 
in the Proposed Order and include alternative proposed findings. Once your exceptions have been 
received, a representative of the Department of Environmental Quality may file an answer brief 
within thirty days. I have enclosed a copy of the applicable administrative rules for your 
information. 

To file exceptions and briefs, please mail these documents to Mikell O'Mealy, on behalf of the · 
Environmental Quality Commission, at 811 SW 6th Avenue, Portland, Oregon, 97204, with 
copies to Bryan Smith, Oregon Department of Environmental Quality, 811 SW 61

h Ave., 
Portland, Oregon 97204. 

After both parties file exceptions and briefs, this item will be set for Commission consideration 
at a regularly scheduled Commission meeting, and I will notify you of the date and location. If 
you have any questions about this process, or need additional time to file exceptions and briefs, 
please call me at 503-229-5301or800-452-4011 ext. 5301 within the state of Oregon. 

Sincerely, 

~~ 0 iili~Y\" 
Mikell O'M~alt . 
Assistant to the Commission 

cc: Bryan Smith, Oregon Department of Environmental Quality 

Postmark 
Here 

DBQ-1 



Message 

please feel free·to contact me with any questions. 

Best regards, 

Chuck Findley 
Ross & Associates 
206.447.1805 l 
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Oregon Administrative Rules 340-011-0132 

Alternative Procedure for Entry of a Final Order in Contested Cases Resulting from Appeal of 
Civil Penalty Assessments 

(1) Commencement of Review by the Commission: 
(a) Copies of the hearing officer's Order will be served on each of the participants in accordance 

with OAR 340-011-0097. The hearing officer's Order will be the final order of the 
Commission unless within 30 days from the date of service, a participant or a member of the 
Commission files with the Commission and serves upon each participant a Petition for 
Commission Review. A proof of service should also be filed, but failure to file a proof of 
service will not be a ground for dismissal of the Petition. 

(b) The timely filing of a Petition is a jurisdictional requirement and cannot be waived. 
(c) The timely filing of a Petition will automatically stay the effect of the hearing officer's Order. 
(d) In any case where more than one participant timely serves and files a Petition, the first to file 

will be the Petitioner and the latter the Respondent. 
(2) Contents of the Petition for Commission Review. A Petition must be in writing and need only 

state the participant's or a Commissioner's intent that the Commission review the hearing 
officer's Order. 

(3) Procedures on Review: 
(a) Petitioner's Exceptions and Brief: Within 30 days from the filing of the Petition, the Petitioner 

must file with the Commission and serve upon each participant written exceptions, brief and 
proof of service. The exceptions must specify those findings and conclusions objected to, and 
also include proposed alternative findings of fact, conclusions of law, and order with specific 

·· references to the parts of the record upon which the Petitioner relies. Matters not raised before 
the hearing officer will not be considered except when necessary to prevent manifest injustice. 

(b) Respondent's Brief: Each participant will have 30 days from the date of filing of the 
Petitioner's exceptions and brief, in which to file with the Commission and serve upon each 
participant an answering brief and proof of service. If multiple Petitions have been filed, the 
Respondent must also file exceptions as required in (3)(a) at this time. 

(c) Reply Brief: Each participant will have 20 days from the date of filing of a Respondent's 
brief, in which to file with the Commission and serve upon each participant a reply brief and 
proof of service. 

(d) Briefing on Commission Invoked Review: When one or more members of the Commission 
wish to review a hearing officer's Order, and no participant has timely filed a Petition, the 
Chairman will promptly notify the participants of the issue that the Commission desires the 
participants to brief. The Chairman will also establish the schedule for filing of briefs. The 
participants must limit their briefs to those issues. When the Commission wishes to review a 
hearing officer's Order and a participant also requested review, briefing will follow the 
schedule set forth in subsections (a), (b), and (c) of this section. 

(e) Extensions: The Chairman or the Director, may extend any of the time limits contained in this 
rule except for the filing of a Petition under subsection (1) of this rule. Each extension request 
must be in writing and be served upon each participant. Any request for an extension may be 
granted or denied in whole or in part. 



(f) Dismissal: The Commission may dismiss any Petition if the Petitioner fails to timely file and 
serve any exceptions or brief required by this rule. 

(g) Oral Argument: Following the expiration of the time allowed the participants to present 
exceptions and briefs, the Chairman will schedule the appeal for oral argument before the 
Commission. 

(4) Additional Evidence: A request to present additional evidence will be submitted by motion 
and be accompanied by a statement specifying the reason for the failure to present the 
evidence to the hearing officer. If the Commission grants the motion or decides on its own 
motion that additional evidence is necessary, the matter will be remanded to a hearing officer 
for further proceedings. 

(5) Scope of Review: The Commission may substitute its judgment for that of the hearing officer 
in making any particular finding of fact, conclusion of law, or order except as limited by OAR 
137-003-0665. 

Stat. Auth.: ORS 183.335 & ORS 468.020 
Stats. Implemented: ORS 183.430 & ORS 183.435 
Hist.: DEQ 78, f. 9-6-74, ef. 9-25-74; DEQ 115, f. & ef. 7-6-76; DEQ 25-1979, f. & ef. 7-5-79; 
DEQ 7-1988, f. & cert. ef. 5-6-88; DEQ 1-2000(Temp), f. 2-15-00, cert. ef. 2-15-00 thru 7-31-
00; DEQ 9-2000, f. & cert. ef. 7-21-00 



(f) Dismissal: The Commission may dismiss any Petition if the Petitioner fails to timely file and 
serve any exceptions or brief required by this rule. 

(g) Oral Argument: Following the expiration of the time allowed the participants to present 
exceptions and briefs, the Chairman will schedule the appeal for oral argument before the 
Commission: 

(4) Additional Evidence: A request to present additional evidence will be submitted by motion 
and be accompanied by a statement specifying the reason for the failure to present the 
evidence to the hearing officer. If the Commission grants the motion or decides on its own 
motion that additional evidence is necessary, the matter will be remanded to a hearing officer 
for further proceedings. 

(5) Scope of Review: The Commission may substitute its judgment for that of the hearing officer 
in making any particular finding of fact, conclusion of law, or order except as limited by OAR 
137-003-0665. 

Stat. Auth.: ORS 183.335 & ORS 468.020 
Stats. Implemented: ORS 183.430 & ORS 183.435 
Hist..: DEQ 78, f. 9-6-74, ef. 9-25-74; DEQ 115, f. & ef. 7-6-76; DEQ 25-1979, f. & ef. 7-5-79; 
DEQ 7-1988, f. & cert. ef. 5-6-88; DEQ 1-2000(Temp), f. 2-15-00, cert. ef. 2-15-00 thru 7-31-
00; DEQ 9-2000, f. & cert. ef. 7-21-00 



12-10-03 

Enviromnental Quality Commission 
CIO DEQ- Assistant to the Director 
811 SW 61h Avenue 
Portland, OR 97204 

Vladimir Ozemga 
P.O Box 11778 
Portland, OR 97211 
OAHNo. 110484 
Agency Case No. AQ/AB-NWR-03-099 

Petition for Review 

Attachment F 

Dear Assistant to the Director, I am not satisfied with this decision(# AQ/AB-NWR-03-
099) and would like to petition the Environmental Quality Commission for review. 

RECEIVED 
DEC 15 2003 



BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS 
for the 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

IN THE MATTER OF 

VLADIMIR PETROVITCH OZERUGA 

) PROPOSED ORDER 
) 
) 
) OAHNo. 110484 

Attachment G 

) Agency Case No. AQ/AB-NWR-03-099 

HISTORY OF THE CASE 

On July 3, 2003 the Department of Environmental Quality (the Agency) issued a Notice 
of Violation and Assessment of Civil Penalty (Notice) that imposed a fine of$8332. The Notice 
alleged that Mr. Ozeruga violated OAR 340-248-0110(2). 

On July 20, 2003, Mr. Ozeruga filed a request for hearing. In that request, Mr. Ozeruga 
denied violating OAR 340-248-0110(2). The Agency referred the request to the Office of 
Administrative Hearings on August 25, 2003. 

On or about October 7, 2003, a hearing was held on the matter. Mr. Ozeruga appeared 
and represented himself. Bryan Smith represented the Agency. David Wall appeared and 
testified on behalf of the Agency. Administrative Law Judge (ALJ) Jonathan Micheletti 
presided. The record closed on October 7, 2003. 

ISSUES 

(1) Whether Mr. Ozeruga allowed persons who were not licensed to perform asbestos 
abatement projects to engage in an asbestos abatement project on property owned by 
Mr. Ozeruga. 

(2) Whether the civil penalty assessment proposed by the Agency is appropriate. 

EVIDENTIARY RULING 

The ALJ admitted Exhibits 1 through 10 into the record as evidence without objection. 

FINDINGS OF FACT 

(1) Mr. Ozemga owns property located at 5633 NE 15 Avenue in Po1iland, Oregon, A 
home is located on the property. Mr. Ozeruga periodically purchases homes to resell for a profit. 
Mr. Ozeruga holds a degree in civil engineering from a Russian University. Mr. Ozeruga has 
extensive experience in construction. The City of Portland formerly employed Mr. Ozeruga as a 
building inspector. In early April 2003, Mr. Ozeruga engaged in a renovation of the property at 
5633 NE 15 Avenue. (Test. ofOzeruga.) 

In the Matter of Vladimir Petrovich Ozeruga, Page 1 of 8 
Office of Administrative Hearings Case No. 110484 



(2) On or about April 11, 2003 Mr. Ozeruga, and approximately three other workers, 
removed cement siding and vinyl flooring from the home on the property. The workers placed 
some of the siding and flooring in bags but allowed some of the material to accumulate in the 
yard. The workers placed a majority of the construction waste in a large uncovered dump truck. 
(Test. ofOzeruga and Wall.) 

(3) None of the individuals working on the project were licensed by the State of Oregon 
to perform asbestos abatement projects. (Test. ofOzeruga and Wall.) 

(4) On or about April 11, 2003, a member of the public lodged a complaint with the 
Agency asserting that Mr. Ozeruga was removing cement siding, presumably containing 
asbestos, from the home on his property without taking appropriate precautions. Asbestos is a 
cancer causing material that poses a health hazard to individuals who are exposed to it. (Test. 
of Wall.) The complaint was referred to David Wall who is a Natural Resources Specialist for 
the Agency. Mr. Wall investigates complaints for the Agency. (Test. of Wall.) 

(5) On April 14, 2003, Mr. Wall inspected the site to investigate the allegations 
contained in the complaint. Cement siding and sheet vinyl was strewn on the property and 
accumulated in a large uncovered dump truck. Mr. Wall suspected that the sheet vinyl and the 
cement siding was asbestos-containing waste material. The failure to correctly bag the material 
resulted in a potential for public exposure. Mr. Wall contacted Mr. Ozeruga and told him that 
the cement siding and vinyl flooring he removed from his home contained asbestos. Mr. 
Ozeruga disagreed with Mr. Wall. Mr. Wall impressed upon Mr. Ozeruga that in his experience 
the type of material he was removing from his home usually contained asbestos. Mr. Wall 
checked State records to confirm that the workers were not licensed asbestos abatement 
contractors. Mr. Wall estimated that the workers had removed 1000 to 2000 square feet of 
cement siding. (Test. of Wall.) 

(6) Mr. Wall collected four samples of the siding and flooring debris in the yard and 
took photos of the site. On or about April 14, 2003, Mr. Wall submitted the samples to the 
Department of Environmental Quality (DEQ), Laboratory Division. The laboratory tested the 
samples for asbestos on April 14, 2003. (Test. of Wall.) The laboratory issued a preliminary 
report indicating that the samples did contain asbestos. (Ex. 3.) On April 30, 2003 the 
laboratory published an analytical report. That report indicated that the samples taken from the 
property contained asbestos. Asbestos comprised between 10 and 20 percent of the material 
tested. (Ex. 4 page 3 .) 

(7) Mr. Wall informed Mr. Ozeruga that the material removed contained asbestos. Mr. 
Ozeruga then hired licensed asbestos contractors to complete the removal of the material from 
the property at a cost of approximately $500. (Test. of Ozeruga.) Subsequently, Mr. Wall 
spoke with multiple licensed asbestos contractors to determine what it would have cost Mr. 
Ozeruga to have hired a licensed asbestos abatement contractor to complete the entire project. 
Mr. Wall concluded that it would have cost Mr. Ozeruga approximately $2,500 to perform the 
job based on the estimates provided by the licensed contractors. (Test. of Wall.) Based on the 
estimated figure, Mr. Ozeruga received an economic benefit of $1, 132, by removing the 
flooring and siding himself. (Ex. 8.) 

In the Matter a/Vladimir Petrovich Ozeruga, Page 2 of7 
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CONCLUSIONS OF LAW 

(1) Mr. Ozeruga allowed unlicensed workers to perform an asbestos abatement project 
on his property. 

(2) The civil penalty assessed by the Agency is not appropriate. 

OPINION 

Although the Agency asserted at hearing, and in its order, that Mr. Ozeruga violated 
several rules regarding asbestos abatement, the Agency only assessed a civil penalty for an 
alleged violation of OAR 340-248-0110(2). That will be the only violation addressed in this 
decision. The first issue is whether Mr. Ozeruga allowed workers without asbestos abatement 
certification to perform an asbestos abatement project on his property. If it is determined that 
Mr. Ozeruga did violate the rule, then the appropriateness of the civil penalty assessment will be 
addressed. 

Liability 

ORS 468A.715(1) states "[e]xcept as provided in subsection (2) of this section, an 
owner or operator of a facility containing asbestos shall require only licensed contractors to 
perform asbestos abatement projects." 

The first issue is whether Mr. Ozeruga is subject to the rule regarding asbestos licensed 
contractors. Mr. Ozeruga admitted at hearing that he is the owner of the property at 5633 NE 15 
Avenue, in Portland, Oregon. Mr. Ozeruga argued that ORS 468A.715(1) does not apply to him 
because he is not an owner of a "facility." Mr. Ozeruga depended on the dictionary definition 
of the term facility to support this argument. However, OAR 340-248-0110(24) specifically 
defines the term "facility" for the purpose of enforcing ORS 468A. 715(1 ). The rule states that 
"[f]acility means all or part of any public or private building, structure, installation, equipment, 
vehicle or vessel, including but not limited to ships." Mr. Ozeruga's home on NE 15 Avenue, is 
a private building. Mr. Ozeruga is the owner of that building, and as such, he is subject to the 
requirements in ORS 468A.715(1). 

The next issue is whether workers performed an asbestos abatement project on Mr. 
Ozeruga's property. OAR 340-248-0110(6) states: 

"Asbestos abatement project" means any demolition, renovation, repair, 
construction or maintenance activity of any public or private facility that 
involves the repair, enclosure, encapsulation, removal, salvage, handling, 
or disposal of any asbestos-containing material with the potential of 
releasing asbestos fibers from asbestos-containing material into the air. 

On or about April 11, 2003 Mr. Ozeruga and approximately three other workers 
removed cement siding and vinyl flooring from the property. Mr. Wall took samples of the 
siding and flooring after responding to a complaint. Mr. Wall delivered the samples to a DEQ 
laboratory to be tested for asbestos. The results indicated that the cement siding and vinyl 
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flooring both contained asbestos. Mr. Ozeruga engaged in an asbestos abatement project when 
he removed the asbestos-containing siding and flooring from his property. 

Because it has been determined that Mr. Ozeruga engaged in an asbestos abatement 
project on his property, the next issue is whether the asbestos abatement project was performed 
by workers licensed to perform such work. Mr. Ozeruga admitted that none of the workers who 
removed the asbestos-containing material were licensed to do so. Mr. Wall noted that none of 
the workers who removed the asbestos-containing waste material were registered with the State 
as licensed to perform asbestos abatement projects. 

The Agency provided sufficient evidence to establish that it is more probably true than 
not true that Mr. Ozeruga engaged in an asbestos abatement project and failed to use licensed 
asbestos abatement workers to perform the job in violation of ORS 468A.715(1 ). Therefore, I 
conclude that Mr. Ozeruga violated DEQ air quality regulations. 

Civil Penalty Assessment 

The Agency is authorized to impose civil penalties for air quality violations pursuant to 
OAR 340-012-0042, et al. OAR 340-012-0050 provides classifications for air quality violations 
and states: 

Violations pertaining to air quality shall be classified as follows: 

(1) Class One: 

* * * * * 
(u) Failing to hire a licensed contractor to conduct an asbestos 
abatement project which results in the potential for public exposure 
to asbestos or release of asbestos into the environment. 

The Agency appropriately concluded that Mr. Ozeruga committed a Class I violation, 
because Mr. Ozeruga failed to use licensed workers to perform an asbestos abatement project on 
his property which resulted in a potential for public exposure to asbestos. 

OAR 340-012-0090 provides the magnitude categories to determine the appropriate civil 
penalty, and states: 

(1) Magnitudes for select violations pertaining to Air Quality may be 
determined as follows: 

* * * * * 
( d) Asbestos violations: 

(A) Major - More than 260 lineal feet or more than 160 
square feet or more than 3 5 cubic feet of asbestos
containing material. 

The Agency established that Mr. Ozeruga committed a Major Violation because his 
workers removed in excess of 160 square feet of asbestos-containing siding and flooring. 
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Mr. Ozeruga committed a Class I, Major violation. The Agency imposed a civil penalty 
of $8,332. The amount of the civil penalty assessed is determined through the use of a matrix 
and formula contained in OAR 340-012-0042. The Agency appropriately imposed a base 
penalty (BP) of $6000.00 for the Class I, Major magnitude violation under OAR 340-012-
0042(1 )(a). The Agency appropriately credited a value ofO to the prior significant actions 
factor (P), because Mr. Ozeruga has no prior violations. The Agency appropriately credited a 
value of 0 to the past history factor (H), because Mr. Ozeruga has no prior violations. The 
agency appropriately credited a value of 0 to occurrence factor (0), because the violation only 
lasted for one day or less. The Agency appropriately credited a value of2 to the respondent's 
conduct factor (R), because Mr. Ozeruga either knew or should have known that the siding he 
removed was asbestos containing material. Mr. Ozeruga holds a degree in civil engineering, 
and formerly worked as a building inspector for the City of Portland. Mr. Ozeruga's conduct 
was negligent at best. The Agency inappropriately credited a value of 0 to cooperativeness 
factor (C), because Mr. Ozeruga did cooperate with the Agency in cleaning the property after 
accumulating asbestos-containing material on it. Mr. Ozeruga was cooperative and made 
reasonable, affirmative efforts to minimize the effects of the violation. Mr. Ozeruga hired a 
licensed asbestos abatement contractor clean up the property at a cost of $500. The Agency 
appropriately credited an amount of$1,132 to the economic benefit factor (EB). The Agency 
completed a BEN calculation which is designed to determine what economic benefit, if any, is 
derived by failing to follow Agency regulations. The Agency presented reliable evidence 
indicating that Mr. Ozeruga benefited by $1,132 by not using a licensed asbestos abatement 
contractor. 

Based on this record, the Agency's civil penalty assessment is reduced from $8,332 to 
$7,132.1 

PROPOSED ORDER 

It is hereby proposed that: 

Vladimir Petr vich Ozeruga is subject to a civil penalty in the amount of $7,132 for violating 
ORS 468A. 5(1) OAR 340-248-0110(2). 

Law Judge 

REVIEW 

If you are not satisfied with this decision, you have the right to petition the 
Environmental Quality Commission for review. To have the decision reviewed you must file a 
"Petition for Review" within 30 days of the date of service of this Order, as provided in Oregon 
Administrative Rule (OAR) 340-011-0132(1) and (2). Service is defined in OAR 340-0110097, 
as the date the order is mailed to you, not the date you receive it. The Petition for Review must 
be filed with: 

1 The penalty calculation assessed is set out in full in the Appendix, which is incorporated by reference in this order 
as if fully set forth herein. 
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Environmental Quality Commission 
Clo DEQ-Assistant to the Director 
811 SW 6th Avenue 
Portland, OR 97204 

Within 30 days of the filling the Petition, you must also file exceptions and a brief as 
provided in OAR 340-011-0132(3). 
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VIOLATION 1: 

MAGNITUDE: 

CIVIL PENALTY FORMULA: 

APPENDIX 

Allowing a person other than a licensed asbestos abatement contractor to 
perform an asbestos abatement project, in violation of ORS 468A. 715(1) and 
OAR 340-248-0110(2). 

The magnitude of the violation is major pursuant to OAR 340-012-0090(1)( d)(A), 
because the amount of asbestos-containing waste material (ACWM) abated was 
more than 160 square feet. 

The formula for detenuining the amount of penalty of each violation is: BP + 
[(0.1 xBP)x(P+ H + O+ R +C)] +EB 

"BP" is the base penalty which is $6,000 for a Class I, major magnitude violation in the matrix listed in OAR 340-012-
0042(l)(a). 

"P" is Mr. Ozeruga's prior significant actions as defined in OAR 340-012-0030(14) and receives a value ofO because Mr. 
Ozeruga has no prior significant actions. 

"H" is the past history of Mr. Ozeruga in taking all feasible steps or procedures necessary to correct any prior significant 
actions and receives a value ofO, because Mr. Ozeruga has no prior significant actions. 

"011 is whether or not the violation was a single occurrence or was repeated or continuous during the period of the violation 
and receives a value of 0 pursuant to OAR 340-012-0045(l)(c)(C)(i) because the violation existed forone day or less 
and did not recur on the same day. 

"R" is the cause of the violation and receives a value of2 pursuant to OAR 340-012-0045(1)(c)(D)(ii), because Mr. 
Ozeruga's conduct was negligent. Mr. Ozeruga failed to take reasonable care to avoid the foreseeable risk of 
allowing a person other than a licensed asbestos abatement contractor to perform an asbestos abatement project. 
Mr. Ozeruga is the owner of the Property and failed to either analyze the cement siding and the sheet vinyl flooring 
for the presence of asbestos or to conduct an asbestos survey of the Property. Furthermore, Mr. Ozeruga has 
extensive construction knowledge and either knew or should have known that the siding and flooring contained 
asbestos. 

"C" is Mr. Ozeruga's cooperativeness in correcting the violation and receives a value of -2 pursuant to OAR 340-012-
0045(1 )( c )(E)(ii), because Mr. Ozeruga was cooperative and made reasonable, affirmative efforts to minimize the 
effects of the violation. Mr. Ozeruga hired a licensed asbestos abatement contractor clean up the property at a cost 
of$500. 

"EB" is the approximate dollar sum of the economic benefit pursuant to OAR 340-012-0045(1)(c)(F) that the Mr. Ozeruga 
gained through noncompliance and receives a value of $1, 132, which represents the amount Mr. Ozeruga saved by not 
having a licensed asbestos abatement contractor properly remove, package and label the ACWM. The economic benefit 
is calculated by the US EPA BEN computer model, pursuant to OAR 340-012-0045(1)(c). 

PENALTY CALCULATION: 

Penalty ~BP + [(0.1 xBP)x(P +H + O+ R + C)]+ EB 
~ $6,000 + [(0.1 x $6,000) x (0 + 0 + 0 + 2 + -2)] + $1,132 
~ $6,000 + ($600 x 0) + $1,132 
~ $6,000 + 0 + $1,132 
~ $7,132 
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CERTIFICATE OF SERVICE 

I certify that on November 28, 2003, I served the attached Proposed Order by mailing certified 

and/or first class mail, in a sealed envelope, with first class postage prepaid, a copy thereof 

addressed as follows: 

VLADIMIR PETROVITCH OZERUGA 
PO BOX 11778 
PORTLAND OR 97211 

BY FIRST CLASS MAIL AND CERTIFIED MAIL 
BY CERTIFIED MAIL RECEIPT# 70011940 0000 1117 5890 

BRYAN SMITH 
OREGONDEQ 
OFFICE OF COMPLIANCE AND ENFORCEMENT 
811 SW6THAVE 
PORTLAND OR 97204 

BY FIRST CLASS MAIL 

Ann Redding, Admin · strative Speci:i.I t 
Office of Administrative Hearings 
Transportation Hearings Division 



Oregon 
Theodore R. Kulongoski, Governor 

NOTICE OF HEARING 

Date Mailed: September 17, 2003 

Attachment H 
Office of Administrative Hearings 

Transportation Hearings Division 
Employment Department 

1905 Lana Avenue NE 
Salem, OR 97314 

(503) 945-5547 
FAX (503) 945-5304 
TTY 1-800-735-1232 

VLADIMIR PETROVITCH OZERUGA 
PO BOX 11778 

BRYAN SMITH 
DEQ 

PORTLAND OR 97211 811 SW 6TH AVE 
PORTLAND OR 97204 

BY FIRST CLASS AND CERTIFIED MAIL. 
CERTIFIED MAIL RECEIPT #7001194000001117 5531 

RE: In the Matter of Vladimir Petrovitch Ozeruga 
For the Oregon Department of Environmental Quality 
Office of Administrative Hearings Case No. 110484 
Agency Case No. AQ/AB-NWR-03-099 

<\.hearing has been set in the above-entitled matter before the Office of Administrative Hearings. 

Hearing Date: 

Location: 

October 7, 2003 

DEQ 
811SW6th Avenue 
Portland, Oregon 

Hearing Time: 9:00 a.m. 

The Office of Administrative Hearings is an impartial tribunal, and is independent of the agency for whom the 
hearing is held. Your case has been assigned to Administrative Law Judge Jon Micheletti, an employee of the 
Office of Administrative Hearings. 

A request for reset of the hearing must be submitted in writing prior to the hearing. A postponement request 
will only be granted on a showing of good cause and with the approval of the administrative law judge. 

If you are hearing impaired or need a language interpreter at the hearing, immediately notify the Office of 
Administrative Hearings at (503) 945-5547 or TDD at 1-800-735-1232. The Office of Administrative 
Hearings can arrange for an interpreter at the hearing. Interpreters must be certified or qualified in 
order to participate in a contested case hearing and may not have a conflict of interest with the hearing 
participants. 

Please notify the Office of Administrative Hearings at (503) 945-5547 immediately if you change your address 
or telephone number at any time prior to a final decision in this matter. 



DEPARTMENT OF ENVIRONMENTAL QUALITY HEARINGS 

IMPORTANT INFORMATION FOR PREPARING FOR YOUR HEARING 

NOTICE OF CONTESTED CASE RIGHTS AND PROCEDURES 

Under ORS 183.413(2), you must be informed of the following: 

1. Law that applies. The hearing is a contested case and it will be conducted under ORS 
Chapter 183 and Oregon Administrative Rules of the Department of Environmental Quality, 
Chapters 137 and 340. 

2. Rights to an attorney. You may represent yourself at the hearing, or be represented by an 
attorney or an authorized representative, such as a partner, officer, or an employee. If you are a 
company, corporation, organization or association, you must be represented by an attorney or an 
authorized representative. Prior to appearing on your behalf, an authorized representative must 
provide a written statement of authorization. If you choose to represent yourself, but decide 
during the hearing that an attorney is necessary, you may request a recess. About half of the 
parties are not represented by an attorney. DEQ will be represented by an Assistant Attorney 
General or an Environmental Law Specialist. 

3. Administrative law judge. The person presiding at the hearing is known as the administrative 
law judge. The administrative law judge is an employee of the Office of Administrative Hearings 
under contract with the Environmental Quality Connnission. The administrative law judge. is not 
an employee, officer or representative of the agency. 

4. Appearance at hearing. If you withdraw your request for a hearing, notify either DEQ or the 
administrative law judge that you will not appear at the hearing, or fail to appear at the hearing, a 
final default order will be issued. This order will be issued only upon a prima facie case based 
on DEQ's file. No hearing will be conducted. 

5. Address change or change of representative. It is your responsibility to notify DEQ and the 
administrative law judge of any change in your address or a withdrawal or change of your 
representative. 

6. Interpreters. If you have a disability or do not speak English, the administrative law judge 
will arrange for an interpreter. DEQ will pay for the interpreter if (1) you require the interpreter 
due to a disability or (2) you file with the administrative law judge a written statement under oath 
that you are unable to speak English and you are unable to obtain an interpreter yourself. You 
must provide notice of your need for an interpreter at least 14 days before the hearing. 

7. Witnesses. All witnesses will be under oath or affirmation to tell the truth. All parties and 
the administrative law judge will have the opportunity to ask questions of all witnesses. DEQ or 
the administrative law judge will issue subpoenas for witnesses on your behalf if you show that 
their testimony is relevant to the case and is reasonably needed to establish your position. You 
are not required to issue subpoenas for appearance of your own witnesses. If you are represented 
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by an attorney, your attorney may issue subpoenas. Payment of witness fees and mileage is your 
responsibility. 

8. Order of evidence. A hearing is similar to a court trial but less formal. The purpose of the 
hearing is to determine the facts and whether DEQ's action is appropriate. In most cases, DEQ 
will offer its evidence first in support of its action. You will then have an opportunity to present 
evidence to oppose DEQ's evidence. Finally, DEQ and you will have an opportunity to rebut 
any evidence. 

9. Burden of presenting evidence. The party who proposes a fact or position has the burden of 
proving that fact or position. You should be prepared to present evidence at the hearing which 
will support your position. You may present physical, oral or written evidence, as well as your 
own testimony. 

10. Admissible evidence. Only relevant evidence of a type relied upon by reasonably prudent 
persons in the conduct of their serious affairs will be considered. Hearsay evidence is not 
automatically excluded. Rather, the fact that it is hearsay generally affects how much the 
Commission will rely on it in reaching a decision. 

There are four kinds of evidence: 

a. Knowledge ofDEQ and the administrative law judge. DEQ or the administrative law 
judge may take "official notice" of conclusions developed as a result of its knowledge in 
its specialized field. This includes notice of general, technical or scientific facts. You 
will be informed should DEQ or the administrative law judge take "official notice" of any 
fact and you will be given an opportunity to contest any such facts. 

b. Testimony of witnesses. Testimony of witnesses, including you, who have knowledge of 
facts may be received in evidence. 

c. Writings. Written documents including letters, maps, diagrams and other written 
materials may be received in evidence. 

d. Experiments, demonstrations and similar means used to prove a fact. The results of 
experiments and demonstrations may be received in evidence if they are reliable. 

11. Objections to evidence. Objections to the consideration of evidence must be made at the 
time the evidence is offered. Objections are generally made on one of the following grounds: 

a. The evidence is unreliable; 

b. The evidence is irrelevant or immaterial and has no tendency to prove or disprove any 
issue involved in the case; 

c. The evidence is unduly repetitious and duplicates evidence already received. 



12. Continuances. There are normally no continuances granted at the end of the hearing for you 
to present additional testimony or other evidence. Please make sure you have all your evidence 
ready for the hearing. However, if you can show that the record should remain open for 
additional evidence, the administrative law judge may grant you additional time to submit such 
evidence. 

13. Record. A record will be made of the entire proceeding to preserve the testimony and other 
evidence for appeal. This will be done by tape recorder. This tape and any exhibits received in 
the record will be the whole record of the hearing and the only evidence considered by the 
administrative law judge. A copy of the tape is available upon payment of a minimal amount, as 
established by DEQ. A transcript of the record will not normally be prepared, unless there is an 
appeal to the Court of Appeals. 

14. Proposed and Final Order. The administrative law judge has the authority to issue a 
proposed order based on the evidence at the hearing. The proposed order will become the final 
order of the Environmental Quality Commission if you do not petition the Commission for 
review within 30 days of service of the order. The date of service is the date the order is mailed 
to you, not the date that you receive it. The Department must receive your petition seeking 
review within 30 days. See OAR 340-011-0132. 

15. Appeal. If you are not satisfied with the decision of the Commission, you have 60 days from 
the date of service of the order, to appeal this decision to the Court of Appeals. See ORS 
183.480 et seq. 
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July 20, 2003 

To: Oregon Department of Environmental Quality 
Stephanie Hallock 
Deborah Nesbit 
Bryan Smith 

From: Vladimir Ozeruga 
P.O. BOX 11778 
P01tland, OR 97211 
Tel. (503)-969-8395 
Fax. (503)-655-1322 

Re: Notice of Violation and Assessment of Civil Penalty 
No. AQ/AB-NWR-03-099 
Multnomah County 

Dear Department of Environmental Quality, 
I am writing to: 

1) Appeal the notice. 
2) Want contestant case hearing. 
3) Want an informal discussion. 
4) Deny the allegations in the notice. 

Attachment I 

I believe that this notice should be cancelled. I met and talked with inspector Mr. Dave 
Wall at house. I followed all of his recommendations. In other words, siding was packed 
in special bags by "Lake Oswego Insulation Co." Then their people removed the 
remaining siding, cleaned the house, and truck. This company I found in the list of 
contractors provided by Mr. Dave Wall. Before they started this job they discussed an 
issue with Mr. Wall. Therefore, it is hard to understand why this notice contains 
information which is not quite correct. 

1) Line 13. Property was mine and people who have been working on the 
property were my brother and two of my sons; Tony, Edward, and Roman Ozeruga. 

2) Line 17. I have never seen any laboratory analysis. When representative from 
above mentioned company came, he determined that vinyl does not contain any asbestos. 
Nonetheless, in that particular time, I believed Mr. Wall and did everything that he 
recommended. But now, when I have this notice which contains inaccurate information, 
I am in doubt of Mr. Wall's laboratory analysis, if they even existed. 

3) Line 21/24. Siding was never accumulated on the ground. Siding was 
accumulated on the truck. The next day after Mr. Wall visited the job site, siding was 
packed into special bags, labeled, and was delivered to the "Lake Oswego Company" 

\ 



main office, and stored into special containers there. This same day, close to midday, Mr. 
Wall came again to the job site and saw the results of the job which was done. He also 
recommended special treatment to the truck and the house. I told him that this issue, I 
already discussed with contractor and that representative of this company will contact 
Mr. Wall for further instruction. A few days later, house, truck, and area around house 
was cleaned and treated by this company (two people). I spent lots of money for this 
activity and I am still in doubt about this siding containing asbestos without laboratory 
proof. 

4) Line 26. As to me, this statement is incorrect. If "Lake Oswego Company" 
failed to properly package and label the ACWM, this issue has to be between Mr. Wall 
and "Lake Oswego Company." We did not pack nor label the ACWM. But I am a 
witness of how they packed the ACWM. As far as I know, before "Lake Oswego 
Company" started to do anything, they contacted Mr. Wall. 

Now, I will go through the letter which contains three pages and will try to give 
my explanation for some of the issues here. 

1) I have never seen laboratory analysis, but letter says that siding contains 10% 
asbestos and vinyl 20%. Like I mentioned em·lier, contractor had different 
opinion about vinyl. 

2) To me, the number of square feet seems incorrect. 
3) Opposite information about wetting siding. When Mr. Wall came, the house 

was wet. He told us that we created even more problems by doing so. Now, 
he said, asbestos set into ground. 

4) We did not package and label waste. We started the job and special contractor 
finished it. 

5) Page 2 says: "You have failed to have an asbestos abatement contractor 
perform the asbestos abatement project of the property." This is not true. I 
hired an asbestos abatement contractor and they did 95% of the work. Mr. 
Wall knows it very well. I started the job and I apologize for that, I did not 
know that siding contained asbestos. 

If you need any other confirmation of my allegations, please let me know. I am 
going to be out of the country until the 5th of August. If you need to send any 
written response, here is my address and fax number: P.O BOX 11778 Pmtland 
OR, 97211; Fax. (503)-655-1322, or you can call and leave a voicemail at (503)-
969-8395. Thank you for your prompt attention to this matter. 



Attachment J 

reg on 
Theodore R. Kulongoski, Goverrior 

Department of Environmental Quality 
811 SW Sixth Avenue 

Portland, OR 97204-1390 
503-229-5696 

TTY 503-229-6993 

July 3, 2003 

CERTIFIED MAIL NO. 700124100002 2229 6537 

Vladimir Petrovitch Ozeruga 
PO Box 11778 
Portland, OR 97211 

Re: Notice of Violation and Assessment of Civil Penalty 
No. AQ/AB-NWR-03-099 
Multnomah County 

On April 11, 2003, the Department of Environmental Quality (the Department) received a 
complaint that asbestos-containing cement siding was being removed improperly at a building 
you own located at 5633 NE 15th in Portland, Oregon (the Property). Dave Wall of the 
Department inspected the Property on April 14, 2003 and spoke with you. 

You explained that your workers removed cement siding and sheet vinyl flooring from the 
building during the course of a re-modeling project at the Property. Mr. Wall observed cement 
siding on the ground, and cement siding and sheet vinyl flooring in a flatbed truck in the 
driveway. Laboratory analysis revealed that the cement siding contained 10% chrysotile 
asbestos, while the sheet vinyl flooring contained 20% chrysotile asbestos. ' 

Your workers removed approximately 1,500 square feet of asbestos-containing cement siding 
and approximately 20 square feet of sheet vinyl flooring. That removal constituted an asbestos 
abatement project. In addition, you told Mr. Wall that your workers did not wet the asbestos
containing material before removing it, which is a failure to follow proper safety precautions for 
the safe handling of asbestos. 

Oregon Revised Statute (ORS) 468A.715(1) and Oregon Administrative Rule (OAR) 340-248-
0110(2) require an owner or operator of a building that contains friable asbestos to ensure that 
anyone conducting an asbestos abatement project at the building is licensed by the Department. 
Allowing unlicensed workers to perform the asbestos abatement project is a Class I violation of 
Oregon's environmental laws. 

In addition, your workers' failure to properly package and label the asbestos-containing waste 
material (ACWM) resulted in the open accumulation of ACWM, which is a violation of OAR 
340-248-0205(1). This accumulation of ACWM likely released asbestos fibers into the air and 
exposed workers, the public and the environment to asbestos. 

Asbestos fibers are a respiratory hazard proven to cause lung cancer, mesothelioma and 
asbestosis. Asbestos is a danger to public health and a hazardous air contaminant for which there 

DEQ-1 
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is no !mown safe level of exposure. To protect the public from asbestos exposure, the 
Department requires training and licensing for those who handle asbestos-containing material. 
You have failed to have an asbestos abatement contractor perform the asbestos abatement project 
at the Property. 

You are liable for a civil penalty assessment because you violated Oregon enviromnental law. In 
the enclosed Notice, I have assessed a civil penalty of $8,332. In determining the amount of the 
penalty, I used the procedures set forth in Oregon Administrative Rule (OAR) 340-12-045. The 
Department's findings and civil penalty determination are attached to the Notice as Exhibit 1. 

The steps you must follow to request a review of the Department's allegations and 
determinations in this matter are set forth in Section N of the enclosed Notice. If you wish to 
have a hearing on this matter, you must specifically request a hearing in writing. Attached to the 
hearing request must be your Answer in which you admit or deny each of the facts alleged in 
Section I1 of the Notice. In your Answer, you should also allege all affirmative claims or 
defenses and provide reasons why they apply in this matter. You will not be allowed to raise 
these issues at a later time, unless you can later show good cause for your failure. The applicable 
rules are enclosed for your review. You need to follow the rules to ensure that you do not lose 
your opportunity to dispute the Department's findings (see OAR 340-011-0107 and OAR 137-
003-0528). If the Department does not receive your request for a hearing and Answer within 20 
calendar days from the date you received the Notice, a Default Order will be entered against you 
and the civil penalty will become due at that time. You can fax your request for hearing and 
Answer to the Department at (503) 229-6762. 

If you wish to discuss this matter, or if you believe there are mitigating factors which the 
Department might not have considered in assessing the civil penalty, you may request an 
informal discussion by attaching your request to your appeal. Your request to discuss this matter 
with the Department will not waive your right to a contested case hearing. 

I look forward to your cooperation in complying with Oregon enviromnental law in the future. 
However, if any additional violations occur, you may be assessed additional civil penalties. 

Copies ofreferenced rules are enclosed. Also enclosed is a copy of the Department's internal 
management directive regarding civil penalty mitigation for Supplemental Enviromnental 
Projects (SEPs). If you are interested in having a portion of the civil penalty fund an SEP, you 
should review the enclosed SEP directive. Exceptional pollution prevention could result in 
partial penalty mitigation. 
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If you have any questions about this action, please contact Bryan Smith with the Department's 
Office of Compliance and Enforcement in Portland at (503) 229-5692 or toll-free at 1-800-452-
4011. 

Sincerely, 

Alq:J-c/iltfadt_ 
Stephanie Hallock 
Director 

Enclosures 

cc: Dave Wall, Northwest Region, DEQ 
Audrey O'Brien, Northwest Region, DEQ 
Neil Mullane, Northwest Region, DEQ 
Air Quality Division, DEQ 
Oregon Department of Justice 
Environmental Quality Commission 
Multnomah County District Attorney 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OFTHESTATEOFOREGON 

IN THE MATTER OF: 
VLADIMIR PETROVITCH OZERUGA, 

Respondent. 

) 
) 
) 
) 
) 
) 

NOTICE OF VIOLATION 
AND ASSESSMENT OF 
CIVIL PENALTY 
No. AQ/AB-NWR-03-099 

MULTNOMAH COUNTY 

7 I. AUTHORITY 

8 This Notice of Violation and Assessment of Civil Penalty (Notice) is issued to 

9 Respondent, Vladimir Petrovitch Ozemga, by the Department of Environmental Quality 

10 (Department) pursuant to Oregon Revised Statutes (ORS) 468.126 through 468.140, ORS 

11 Chapter 183; and Oregon Administrative Rules (OAR) Chapter 340, Divisions 11 and 12. 

12 II. VIOLATIONS 

13 1. On or about April 11, 2003, Respondent allowed an unlicensed person to perform 

14 an asbestos abatement project on a facility he owns, in violation of ORS 468A.715(1) and OAR 

15 340-248-0110(2). Specifically, Respondent owns a building located at 5633 NE 151
h in Portland, 

16 Oregon (the Property) and allowed his workers to remove asbestos-containing cement siding and 

17 asbestos-containing sheet vinyl flooring from the Property. Respondent's workers were not 

18 licensed to perform asbestos abatement projects. According to OAR 340-012-00SO(l)(u), this is 

19 a Class I violation, because the asbestos abatement project resulted in the potential for public 

20 exposure to asbestos or release of asbestos into the environment. 

21 2. On or about April 11 through April 17, 2003, Respondent openly accumulated 

22 asbestos-containing waste material (ACWM) in violation of OAR 340-248-0205(1 ). 

23 Specifically, Respondent's workers removed asbestos-containing cement siding and asbestos-

24 containing sheet vinyl flooring from the Property and left the ACWM on the ground around the 

25 residence and in a flat bed truck in the driveway of the Property. Respondent then failed to 

26 properly package and label the ACWM. This is a Class I violation according to OAR 340-012-

27 
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1 0050(1 )( q), because such storage or accumulation of ACWM caused a potential for public 

2 exposure to asbestos or release of asbestos into the environment. 

3 III. ASSESSMENT OF CNIL PENALTIES 

4 The Director imposes a civil penalty of$8,332 for Violation 1 cited in Section IL The 

5 findings and determination of Respondent's civil penalty pursuant to OAR 340-012-0045 are 

6 attached and incorporated as Exhibit No 1. 

7 IV. OPPORTUNITY FOR CONTESTED CASE HEARING 

8 Respondent has the right to have a contested case hearing before the Environmental 

9 Quality Commission (Commission) or its hearings officer regarding the matters contained in this 

10 Notice, provided Respondent files a written request for a hearing and an Answer within twenty 

11 (20) calendar days from the date of service of this Notice. If Respondent fails to file either a 

12 timely request for a hearing, a late filing will not be allowed unless the reason for the late filing 

13 was beyond Respondent's reasonable control. If Respondent fails to file a timely Answer, the 

14 late filing will not be allowed unless Respondent can show good cause for the late filing. (See 

15 OAR 340-011-0107 and OAR 137-003-0528) 

16 The request for a hearing must either specifically request a hearing or state that 

17 Respondent wishes to appeal this Notice. In the written Answer, Respondent shall admit or deny 

18 each allegation of fact contained in this Notice, and shall specifically state all affirmative claims 

19 or defenses to the assessment of the civil penalty that Respondent may have and the reasoning in 

20 support of any claims or defenses. The contested case hearing will be limited to those issues 

21 raised in this Notice and in the Answer. Unless Respondent is able to show good cause: 

22 

23 

1. 

2. 

Factual matters not disputed in a timely manner shall be presumed to be admitted; 

Failure to timely raise a claim or defense will waive the ability to raise that claim 

24 or defense at a later time; 

25 3. New matters alleged in the Answer will be presumed to be denied by the 

26 Department unless admitted in subsequent pleading or stipulation by the Department or 

27 Commission. 
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1 Send the request for hearing and Answer to: Deborah Nesbit, Oregon Department of 

2 Environmental Quality, 811 S.W. 6th Avenue, Portland, Oregon 97204 or via fax at (503) 229-

3 6762. Following the Department's receipt of a request for hearing and an Answer, Respondent 

4 will be notified of the date, time and place of the hearing. 

5 If Respondent fails to file a timely request for hearing and Answer, the Notice and Order 

6 shall become a final and enforceable Order of the Environmental Quality Commission by 

7 operation of law without any further action or proceeding. If the Order becomes final by 

8 operation oflaw, the right to judicial review, if any, is outlined within ORS 183.480. 

9 Failure to file a timely request for hearing or an Answer may result in the entry of a 

10 Default Order for the relief sought in this Notice. 

11 Failure to appear at a scheduled hearing may result in an entry of a Default Order. 

12 The Department's case file at the time this Notice was issued may serve as the record for 

13 purposes of entering a Default Order. 

14 V. OPPORTUNITY FOR INFORMAL DISCUSSION 

15 In addition to filing a request for a contested case hearing, Respondent may also request 

16 an informal discussion with the Department by attaching a written request to the hearing request 

17 and Answer. 

18 VI. PAYMENT OF CNIL PENALTY 

19 The civil penalty is due and payable ten (10) days after the Order imposing the civil 

20 penalty becomes final by operation oflaw or on appeal. Respondent may pay the penalty before 

21 that time. Respondent's check or money order in the amount of $8,332 should be made payable 

22 to "State Treasurer, State of Oregon" and sent to the Business Office, Department of 

23 Environmental Quality, 811 S.W. Sixth Avenue, Portland, Oregon 97204. 

24 

25 

26 

27 

Date 
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EXHIBIT 1 

FINDINGS AND DETERMINATION OF RESPONDENT'S CIVIL PENALTY 
PURSUANT TO OREGON ADMINlSTRATIVE RULE (OAR) 340-012-0045 

VIOLATION 1: 

CLASSIFICATION: 

MAGNITUDE: 

Allowing a person other than a licensed asbestos abatement contractor to 
perform an asbestos abatement project, in violation of ORS 468A.715(1) 
and OAR 340-248-0110(2). 

This is a Class I violation pnrsuant to OAR 340-012-0050(1 )(u), because the 
violation resulted in the potential for public exposnre to asbestos or the release 
of asbestos into the environment. 

The magnitude of the violation is major pnrsuant to OAR 340-012-
0090(1 )(d)(A), because the amount of asbestos-containing waste material 
(ACWM) abated was more than 160 square feet. 

CIVIL PENALTY FORMULA: The formula for determining the amount of penalty of each violation 
IS: 
BP+ [(0.1 xBP)x (P+ H +0+ R +C)] +EB 

"BP" is the base penalty which is $6,000 for a Class I, major magnitude violation in the matrix listed in 
OAR 340-012-0042(1)(a). 

"P" is Respondent's prior significant actions as defined in OAR 340-012-0030(14) and receives a value 
of 0, because Respondent has no prior significant actions. 

"H" is the past history of Respondent in taking all feasible steps or procedures necessary to correct any 
prior significant actions and receives a value of 0, because Respondent has no prior significant 
actions. 

"O" is whether or not the violation was a single occurrence or was repeated or continuous dnring the 
period of the violation and receives a value of 0 pnrsuant to OAR 340-012-0045(1 )( c )(C)(i) because 
the violation existed for one day or less and did not recnr on the same day. 

"R" is the cause of the violation and receives a value of2 pnrsuant to OAR 340-012-0045(1)(c)(D)(ii), 
because Respondent's conduct was negligent. Respondent failed to take reasonable care to avoid the 
foreseeable risk of allowing a person other than a licensed asbestos abatement contractor to perform 
an asbestos abatement project. Respondent is the owner of the Property and failed to either analyze 
the cement siding and the sheet vinyl flooring for the presence of asbestos or to conduct an asbestos 
survey of the Property. 

"C" is Respondent's cooperativeness in correcting the violation and receives a value of 0 pnrsuant to 
OAR 340-012-0045(1)(c)(E)(ii), because there is insufficient information to make a finding. 

"EB" is the approximate dollar sum of the economic benefit pursuant to OAR 340-012-0045(1)(c)(F) that 
the Respondent gained through noncompliance and receives a value of $1, 132, which represents the 
amount Respondent saved by not having a licensed asbestos abatement contractor properly remove, 

(VLADIMIR OZERUGA.exh.doc) 
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package and label the ACWM. The economic benefit is calculated by the US EPA BEN computer 
model, pursuant to OAR 340-012-0045(l)(c). 

PENALTY CALCULATION: 

Penalty= BP + [(0.1 x BP) x (P + H + 0 + R + C)] +EB 
= $6,000 + [(0.1 x $6,000) x (0 + 0 + 0 + 2 + O)] + $1,132 
= $6,000 + ($600 x 2) + $1,132 
= $6,000 + $1,200 + $1,132 
= $8,332 

(VLADIMIR OZERUGA.exh.doc) 
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Attachment K-1 

SITE NAME: Residential, 5633 NE 15t\ Portland, Oregon 97211 
DATE: April 14, 2003 TIME: 2pm PHOTOGRAPHER: Dave Wall JOB#: 28619 
COMMENTS: Photo shows back of house after siding removal. 

SITE NAME: Residential, 5633 NE 151
h, Portland, Oregon 97211 

DATE: April 14, 2003 TIME: 2pm PHOTOGRAPHER: Dave Wall JOB#: 28619 
COMMENTS: Photo shows piece of cement siding attached to house after siding removal. 

EXHIBIT# j /;'] I 
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SITE NAME: Residential, 5633 NE 15th, Portland, Oregon 97211 
DATE: April 14, 2003 TIME: 2pm PHOTOGRAPHER: Dave Wall JOB#: 28619 
COMMENTS: Photo shows cement siding debris in yard around the house. 

SITE NAME: Residential, 5633 NE 15111
, Portland, Oregon 97211 

DATE: April 14, 2003 TIME: 2pm PHOTOGRAPHER: Dave Wall JOB#: 28619 
COMMENTS: Photo shows more cement siding pieces around house foundation. 

(I ( 
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( SITE NAME: Residential, 5633 NE 151
h, Portland, Oregon 97211 

DATE: April 14, 2003 TIME: 2pm PHOTOGRAPHER: Dave Wall JOB#: 28619 
COMMENTS: Photo shows debris pile at back of ho~1se with siding pieces. 

~ 

SITE NAME: Residential, 5633 NE 15111
, Portland, Oregon 97211 

DATE: April 14, 2003 TIME: 2pm PHOTOGRAPHER: Dave Wall JOB#: 28619 
COMMENTS: Photo shows sheet vinyl remnants from debris pile in back of house. 
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SITE NAME: Residential, 5633 NE 15th, Portland, Oregon 97211 
DATE: April 14, 2003 TIME: 2pm PHOTOGRAPHER: Dave Wall JOB#: 28619 
COMMENTS: Photo shows sample point for sheet vinyl. Sample# 24401. 
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SITE NAME: Residential, 5633 NE 151
h, Portland, Oregon 97211 

DATE: April 14, 2003 TIME: 2pm PHOTOGRAPHER: Dave Wall JOB#: 28619 
COMMENTS: Photo shows close up of debris pile in back of flatbed truck in driveway and 
sample point for cement siding. Sample #Z4406. 

SITE NAME: Residential, 5633 NE 15111
, Portland, Oregon 97211 

DATE: April 14, 2003 TIME: 2pm PHOTOGRAPHER: Dave Wall JOB#: 28619 
COMMENTS: Photo shows sample bag of sheet vinyl over old vinyl tile. Sample# Z4403. 



SITE NAME: Residential, 5633 NE 151
h, Portland, Oregon 97211 

DATE: April 14, 2003 TIME: 2pmPHOTOGRAPHER: Dave Wall JOB#: 28619 
COMMENTS: Photo shows sample point for sheet vinyl in back of the flatbed truck in driveway. 
Sample #Z4405. 

SITE NAME: Residential, 5633 NE 151
h, Portland, Oregon 97211 

DATE: April 15, 2003 TIME: 2:30pm PHOTOGRAPHER: Dave Wall JOB#: 28619 
COMMENTS: Photo shows flatbed truck moved from driveway. 

I .\ 
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SITE NAME: Residential, 5633 NE l 51
h, Portland,· Oregon 97211 

DATE: April 14, 2003 TIME: 2pmPHOTOGRAPHER: Dave Wall JOB#: 28619 
COMMENTS: Photo shows back of flatbed trnck where asbestos contaminated debris was 
removed and put in garbage bags by contractor and owner of house. 

EXHIBIT! ~ T 
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WALL Dave 

l"rom: 
Sent: 
To: 
Subject: 

ECHEVERRIA Liliana 
Tuesday, April 15, 2003 9: 19 AM 
WALL Dave 
20030314Preliminary asbestos results 

Case No.20030314; Residence, 5633 NE 15th, Portland, OR 

Item 1; Z4401: 20% chrysotile asbestos (found in backing only) 

Item 2; Z4405: 20% chrysotile asbestos (found in backing only) 

Item 3; Z4403: Tan layer: 20% chrysotile asbestos (found in backing only) 
Blue layer: No asbestos found 

Item 4; Z4406: 10% chrysotile asbestos 

1 
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Agenda Item C: Contested Case No. AQ/AB-NWR-03-099, Vladimir Petrovitch Ozeruga 
October 22, 2004 EQC Meeting 
Page 7 of8 

Alternatives 

written motion explaining why evidence was not presented to the hearing 
officer.9 

The Commission may: 

1. As requested by Petitioner, reverse the ALJ' s decision, based on the 
reasoning offered by Petitioner. Making this determination would require the 
Commission to make a finding that Petitioner's Exceptions are supported by 
the record and do not constitute new evidence. 

2. As requested by the Department, uphold the ALJ's Proposed Order that 
Petitioner failed to require a Department-licensed asbestos abatement 
contractor to conduct an asbestos abatement project on a facility he owns 
and is liable for the $7,132 civil penalty. Making this determination would 
require the Commission to make a fmding that the Department's Response 
to Petitioner's Exceptions is supported by the record and does not constitute 
new evidence. 

3. Uphold the ALJ' s decision, but adopt different reasoning. 
4. Determine that the case cannot be decided without considering the new 

evidence, and therefore remand the case to the ALI for a further proceeding 
to consider new evidence. 

Attachments A. Department's Response to Petitioner's Exceptions and Brief, dated February 
19, 2004. 

B. Letter from Mikell O'Mealy to Bryan Smith, dated February 17, 2004. 
C. Letter from Bryan Smith to Mikell O'Mealy, dated February 12, 2004. 
D. Petitioner's Exceptions and Brief, dated January 11, 2004. 
E. Letter from Mikell O'Mealyto Petitioner, dated December 18, 2003. 
F. Petitioner's Petition for Commission Review, dated December 10, 2003. 
G. Proposed Order for Assessment of Civil Penalty, dated on or about November 

28, 2003. 
H. Notice of Hearing and Contested Case Rights, dated September 17, 2003. 
I. Petitioner's Answer and Request For Hearing, dated July 20, 2003. 
J. Notice of Assessment of Civil Penalty, dated July 3, 2003. 
K. Exhibits from Hearing of October 7, 2003. 

1. Photographs taken by David Wall of the Department on April 14, 2003. 
2. Diagram of the house on the Property made by David Wall. 
3. Email from Liliana Echeverria to David Wall, dated April 15, 2003. 

9 Id. at (4). 
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Final Report Approved by: 

Mary Abrams, Laboratory Manager Chris Redman, Laboratory QA Manager 
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OREGON DEPARTMENT OF ENVIRONMENTAL QUALITY LABORATORY 
Analytical Report 

Sampling Event: 20030314 5635 N.E. 15th, Portland, OR 

The official final laboratory report carries the original signatures of the laboratory Quality Assurance Officer and Division Administrator, and Is 
retained by the laboratory. All unsigned and electronic copies of this report are unofficial copies of the original document. The tltle page of the 
report bears the name of the primary document recipient. Questions as to the integrity of the data contained in this report should be directed first to 
the report's primary recipient and second to the laboratory. The laboratory maintains all raw data and records from which this report has been 
generated for a period of no less than five years. Additional electronic and/or printed copies of this report can be obtained by contacting the 
laboratory. 

The DEQ Laboratory employs in its operations standard analytical methods that have been adopted by governing agencies for their specific 
application to sample matrices and regulatory programs of interest. In cases where standard analytical methods have not been promulgated, the 
laboratory has developed "ln~house" methods which are consistent with best laboratory operating practices that will result in data of a quality 
appropriate for the intended use of information. Furthermore, all data has been scrutinzed for adherence to established Quality Assurance/Quality 
Control (QNQC) guidelines, Unless otheiwl_se noted, the information contained in this report meets all the aforementioned requirements as 
documented in the laboratory's Quality Assurance Manual and Standard Operating Procedures. Specific deviations from these requirements are 
noted, as appropriate, in this report. Questions or concerns regarding the contents of this report can be addressed by contacting the DEQ 
laboratory at 503.229.5983. 

Att: Request for Analysis Sample Collector: 
Dave Wall, Oregon Department of Environmental Quality 

cc: DEQ Laboratory File 
Analytical Laboratory: 

Oregon Department of Environmental Quality 

20030314AR.PDF 0413012003 15:36 Page 2 of6 



OREGON DEPARTMENT OF ENVIRONMENTAL QUALITY LABORATORY 
Analytical Report 

Sampling Event: 20030314 5635 N.E. 15th, Portland, OR 

The official final laboratory report carries the original signatures of the laboratory Quality Assurance Officer and Division Administrator, and is 

retained by the laboratory. All unsigned and electronic copies of this report are unofficial copies of the original document. The title page of the -

report bears the name Of the primary document recipient. Questions as to the integrity of the data contained in this r~port should be directed first to 

the report's primary recipient and second to the laboratory. The laboratory maintains all raw data and records from which this report has been 
generated for a period of no less than five years. Additional electronic and/or printed copies of this report can be-obtained by contacting the 

laboratory. 

The DEQ Laboratory employs in its operations standard analytical methods that have been adopted Dy governing agencies for their specific 

application to sample matrices and regulatory programs of interest. In cases where standard analytical methods have not been promulgated, the 

laboratory has developed "in~house" methods which are consistent with best laboratory operating practices that will result in data of a quality 
appropriate for the intended use of information, Furthermore, all data has been scrutinzed for adherence to established Quality Assurance/Quality 

Control (QA/QC) guidelines. Unless otherwi_se noted, the information cont8.ined in this report meets all the aforementioned requirements as 
documented in the laboratory's Quality Assurance Manual and Standard Operating Procedures. Specific deviations from these requirements are 

noted, as appropriate, in this report. Questions or concerns regarding_ the contents of this report can be addressed by contacting the DEQ 
laboratory at 503.229.5983. 

Att: Request for Analysis Sample Collector: 

Dave Wal!, Oregon Department of Environffiental Quality 

cc: DEQ Laboratory File 

Analytical Laboratory: 

Oregon Department of Environmental Quality 

20030314AR.PDF 04/30/2003 15:36 Page 2 of 6 



OREGON DEPARTMENT OF ENVIRONMENTAL QUALITY LABORATORY 
Analytical Report 

Sampling Event: 20030314 5635 N.E. 15th, Portland, OR 

Sampling Event Summary 

Sampling Subproject: 
16 (26302) Asbestos Monitoring 

Sample Summary 

Item QA Station Sample Matrix 

001 s 30203 5633 N.E. 15th, Portland, OR Backyard In roll, vinyl Const. Material 

002 s 30203 5633 N.E. 15th, Portland, OR Truck #1 

003 s 30203 5633 N.E. 15th, Portland, OR Truck #2 

004 s 30203 5633 N.E. 15th, Portland, OR Truck #3 

Key to QA/QC Types 

S =Sample 

20030314AR.PDF 

Const. Materlal 

Const. Material 

Const. Material 

04/30/2003 15:36 

Sample Date I Time 

14~Apr~2003 14:00 

14-Apr-2003 14:00 

14-Apr-2003 14:00 

14-Apr-2003 14:00 

Page 3of6 



OREGON DEPARTMENT OF ENVIRONMENTAL QUALITY LABORATORY 
Analytical Report 

Sampling Event: 20030314 5635 N.E. 15th, Portland, OR 

Item Parameter Method Result 

001 S 30203 5633 N.E. 15th, Portland, OR Backyard in roll, vinyl, 04/14/200314:00 

General Chemistry 
Percent Asbestos DEQ Asbestos Macro: Betge flooring with a paper-like backing. 

Micro: 20°/o chrysotile asbestos (found in backing only) 
plant fiber 
non-fibrous minerals 
synthetic material 

002 S 30203 5633 N.E.15th, Portland, OR Truck#1, 04/14/200314:00 

Percent Asbestos DEQ Asbestos Macro: Beige flooring with a paper-like backing. 

Micro: 20% chrysotile asbestos (found in backing only) 
plant fiber 
non-fibrous minerals 
synthetic material 

003 S 30203 5633 N.E.15th, Portland, OR Truck #2, 04/14/200314:00 

Percent Asbestos DEQ Asbestos 

Macro: Two layers Beige flooring with a paper-like 
backing and blue flooring with dark brown mastic. 

Micro: 

Beige layer: 20o/o chrysotile asbestos (found In backing 
only) 
plant fiber 
non-fibrous minerals 
synthetic material 

Blue layer: No asbestos found 
non-fibrous mfnerals 
synthetic material 
mastic 

004 S 30203 5633 N.E. 15th, Portland, OR Truck #3, 04/14/200314:00 

Percent Asbestos 

20030314AR.PDF 

DEQ Asbestos Macro: Gray cementitious material with one surface 
grooved and painted greenish blue. 

Micro: 10% chrysotile asbestos 
carbonate material 
non-fibrous minerals 

0413012003 15:36 Page 4 of 6 



OREGON DEPARTMENT OF ENVIRONMENTAL QUALITY LABORATORY 
Analytical Report 

Sampling Event: 20030314 5635 N.E. 15th, Portland, OR 

Item Parameter Method Result 

001 S 30203 5633 N.E. 15th, Portland, OR Backyard in roll, vinyl, 04/141200314:00 

General Chemistry 
Percent Asbestos DEQ Asbestos Macro: Beige flooring with a paper-like backing. 

Micro: 20% chrysotile asbestos (found in backing" only) 
plant fiber 
non-fibrous minerals 
synthetic material 

002 S 30203 5633 N.E. 15th, Portland, OR Truck #1, 04114/2003 14:00 

Percent Asbestos DEQ Asbestos Macro: Beige flooring with a paper-like backing, 

Micro: 20% chrysotile asbestos (found in backing only) 
plant fiber 
non-fibrous minerals 
synthetic material 

003 S 30203 5633 N.E.15th, Portland, OR Truck #2, 04/141200314:00 

Percent Asbestos DEQ Asbestos 

Macro: Two layers Beige flooring with a paper-like 
backing and blue flooring with dark brown mastic. 

Micro: 

Beige layer: 20% chrysotile asbestos (fciund in backing 
only) 
plant fiber 
non-fibrous minerals 
synthetic material 

Blue layer: No asbestos found 
non-fibrous minerals 
synthetic material 
mastic / 

004 S 30203 5633 N.E.15!h, Portland, OR Truck #3, 0411412003 14:00 

Percent Asbestos 

20030314AR.PDF 

DEQ Asbestos Macro: Gray cementitious material with one surface 
grooved and painted greenish blue. 

Micro: 10% chrysoti!e asbestos 
carbonate material 
non-fibrous minerals 
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Attachment K-5 

INSPECTION REPORT ASBESTOS FILE 

COUNTY: Multnomah SOURCE NAME: Residence 

SOURCE ADDRESS: 5633 NE 15'h 
Portland, Oregon 97211 

OFFICIAL (S) CONTACTED: Vladimir Ozeruga, owner 

Source #: 28619 
Inspection#: 1 

Inspection Date: April 14, 2003 

Trans Time: 15 min. 
Paper Time: 1 hr. 
Monitoring & reporting: N 

Prep Time: 5 min. 
Inspection Time: 40 min. 
Performance Reqts: No 

Violations: No notification, open accumulation, non licensed cpntractor, no wetting. 
Safety Equipment Used: Gloves 

ADDITIONAL INFORMATION: 

This inspection was done because of a citizen complaint. The complainant said that workers were 
tearing off asbestos siding with no precautions and it was strewn all around the house. 

When I got to the site I talked with several workers (Russian I think) who said they didn't koow 
anything about the siding removal and they referred me to the owner Mr. Ozeruga. I walked around 
the house and found small pieces of cement siding and some remnant pieces of sheet vinyl. There 
was a Ford F550 flat bed truck there, license# ZMP 131, that had debris from the residence in it. I 
found two different types of sheet vinyl and cement siding. I sampled these materials. The sheet 
vinyl, samples Z4405 (reddish in color), Z4403 (beige), Z4401 (beige) all contained 20% asbestos. 
The cement siding, sample Z4406 contained 10% asbestos. 

After collecting the samples I called Mr. Ozeruga and tried to explain to him what was going on. I 
related that he needed to hire a licensed asbestos contractor to clean up around the house and to 
decontaminate the truck. Ozeruga argued that the material did not contain asbestos and said he 
would have samples taken for analysis. I told him that was okay but that he needed to initiate clean 
up right away. He kept arguing that the material was not asbestos and then hung up. 

I left one of Ozeruga' s workers a list of asbestos contractors and a copy of our rules and explained 
to the worker that the ff needed to be cleaned up. I'm not sure ifl was successful explaining to 

a th gravity of the situation. 

Signature: 
Date: April 14, 2003 



April 21, 2003 

V ALDIMIR OZERUGA 
PO BOX 11778 
PORTLAND OR 97211 

RE: NOTICE OF NONCOMPLIANCE 
NWR-ASB-03-025 
MULJ:NOMAH COUNTY 

Dear Mr. Ozeruga: 

Attachment K-6 

Department of Environmental Quality 
Northwest Region Portland Office 

2020 SW 4ih Avenue, Suite 400 
Portland, OR 97201-4987 

(503) 229-5263 
FAX (503) 229-6945 
TTY (503) 229-54 71 

On April 11 2003 DEQ received a complaint that asbestos-containing. cement siding was being 
removed improperly by workers at the residence located at 5633 NE 15th in Portland, Oregon. I 
inspected the site on April 14, 2003. During that inspection I found evidence of qement siding 
on the ground around and in the driveway of the above residence. I also found sheet flooring and 
cement siding in a flatbed truck in the driveway of this residence. Sheet vinyl flooring and 
cement siding are known to contain asbestos. I sampled these materials and the DEQ lab made a 
determination that the sheet flooring contained 20% asbestos and that the cement siding 
contained I 0% asbestos. 

Asbestos fibers pose a significant health threat to public and the environment. Persons exposed 
to asbestos fibers can contract a number of diseases including asbestosis and cancer. DEQ 
asbestos regulations were written to prevent asbestos fiber release.and exposure. Allowing you,r 
workers to remove or disturb asbestos containing material is a violation of the asbestos 
regulations. The specific violations are listed below: 

Class of violation is meant to weigh the severity of the violation. A class I violation is the most 
severe and a class III violation is the least severe. 

Class I Violations: OAR 340-012-050(1) (p) .& (r) 

OAR 340-248-0205(1) 

No person may openly accumulate friable asbestos materials or asbestos-containing waste 
material. 

.. ~· 

"1 1( 



OAR 340-248-0110(3) 

Any contractor that performs an asbestos abatement project must be licensed by the Department 
under the provisions of OAR 340-248-120. 

Class II Violation: OAR 340-012-050( 1) (i) 

OAR 340-248-0260 

Except as provided for in OAR 340-248-0250, written notification of any asbestos abatement 
project must be provided to the. Department on a form prepared by and available from the 
Department, accompanied by the appropriate fee. 

I am sending you this notice to inform you about the violations of the asbestos rules. By 
allowing your workers to remove asbestos siding in a manner that rendered the siding into a 
friable condition and remove friable asbestos sheet flooring from the basement staiI"Well of the 
above residence several very serious violations of the asbestos rules were committed. This 
resulted in the likelihood of exposure to your employees and to neighboring residences. 

These are Class I and Class II violations and are considered to be serious violations of Oregon 
environmental law. Therefore, we are referring this violation to the Department's Office of 
Compliance and Enforcement with a recommendation to initiate a formal enforcement action. A. 
formal enforcement action may include a civil penalty assessment for each day of violation. 

I have enclosed copies of our rules and other documents for your information and use.·. If you 
have any questions about this matter please contact me at (503) 229-5364. 

Sincerely, 

David E. Wall 
Asbestos Control Analyst 

DEW:d 
Enclosure 

cc: Enforcement Section, DEQ 
Oregon OSHA, Region 1 

111.•,>·I"-'' 



OAR 340-248-0110(3) 

Any contractor that performs an asbestos abatement project must be licensed by the Department 
under the provisions of OAR 340-248-120. 

Class II Violation: OAR 340-012-050(1) (i) 

. OAR 340-248-0260 

Except as provided for in .OAR 340-248-0250, written notification of any asbestos abatement 
project must be provided to the. Department on a form prepared by and available from the 
Department, accompanied by the appropriate fee. 

I am sending you this notice to inform you about the violations of the asbestos rules. By 
allowing your workers to remove asbestos siding in a manner that rendered the sicifug into a 
friable condition and remove friable asbestos sheet flooring from the basement staiNiell of the 
above residence several very serious violations of !he asbestos rules were committed. This 
resulted in the likelihood of exposure to your employees and to neighboring residences. 

These are Class I and Class II violations and are considered to be serious violations of Oregon 
environmental law. Therefore, we are referring this violation to the Department's Office of 
Compliance and Enforcement with a recommendation to initiate a formal enforcement action. A 
formal enforcement action may include a civil penalty assessment for each day of violation, 

I hav~ enclosed copies of our rules and other documents for your information and use.·. If yciu 
have any questions about this matter please contact me at (503) 229-5364. 

Sincerely, 

David E. Wall 
Asbestos Control Analyst 

DEW:d 
Enclosure 

cc: Enforcement Section, DEQ 
Oregon OSHA, Region 1 
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Attachment K7 

For DEQ use only J\SN l 
I~ 
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DEQ PROJECT NOTIFICATION FORlV1 D'te Received APR 1 6 200] 

For Removal or Encapsulation of 
Friable Asbestos-Containing lVIaterial 

Amoun! Rr:cr:i'lr:d ~2~ 5' 0 

Chock Numbor 2-IO I '-f L} 
Project Number '9. '3 b 5;2_ 

/\ TTE.NTlON! This notification mus~ be complete and reccivi::d by DEQ at least 10 days before the stn.rt date of any friable asbesto.s 
ab_atement project and accompan!ed by the notification fee. (PLE.:X.SE TYPE OR PRINT CLEA.Af.. Y) ·' 

Elv1ERGENCY (Emergency notifi.c:ition.s require a 50°/o fee incre::ise) / 
,-7 \ / / PROJECT CATEGORY AND NOTIF1CATION FE£ 
rERVA~€ 1--£~~.J- · 

A. ;/ 
8. 
c._ 
D. 

SJ5 for each projecr with !ess 1han 40 linear or 80 squ~re Ceet ofasbestos~concaining ma1crial or for each residenrial abatement project. 
$/Q for projects from 40 co 259-!ini::ar feet or 80 to I 59 square feet of asbesros~contalning materia!, 

E. 
F 
G. 
H 
I. 

:5275 for projecrn from 260 to \299 \ine!lr ti:i:t or \60 10 799 square feet ofa.sbcstos~concalning material. 
$375 for projects from 1300 10 2599 line& feet or 300 to 1599 square teer of asbestos-containing materio.t. 
$650 for project1 from 2600 to 4999 line;r feel or 1600 to 3499 squar< feet ofasbesios-containing material. 
$750 for proJ'ccts from 5000 ca 9999 !\near feet or 3500 to 5999 square feet of a.sbcstos~conc<iining material. 
S 1,200 for projects from I 0,000 to 25.999 lineor feet or 6000 to 15 .999 square feet of a.sb<Stos·contoining material. 
$2,000 far projects from 26,000 to 259,999 linear feet or l6,000 to \59,999 squnre feet ota.sbe.!:toi.;.containing material. 
$2,500 for projcc•s 260,000 \in ear fee~ or more or 160,000 square feet or more of a..sbestos~conta[nlng material. 

1. ls this a revision to a pn:vio1)s not\ficacion? Yes No _ _o/ __ _ 
2, ,'\sbcs10s abatemenr project s1arting date; 4 // J? /03 • 

Completion date: ____ 4_L0.:._~..;?:,..::;/C_:;:o;3"-.------
]. Project sire Mme: VL/7.0//>//~ 02~V<j?A 

Address: .Sb 3 3 ,/\/ £'"' /.:2 /77' ;4VC 
? ""'5 / £1 "5\/C:«== 

/£?,,zr 
(APl ~. F1o.:ir J, Bldg JI-) (City'/ 

1. Present use: or:;r:rucrure: (faL:JE< _E....J"".7oO,c;rL-

.. h"a RC'.5/.o~.e::G""" · 
''· 

8. W.rri aSLlrvey performed? Yes: Na:_/_ 

:, Who perfonn;d the survey')_~/?.~;.g=g;S=~//-/"7_,_-'e=-'V'-·----

(County} 

9. ~\vili'~~is b~ "<!.complete de~o\ltlon? Yes: __ ··_ No: / 
N /4 1 15. Oregon Cerri!ied Supervisor on ~his project: 

' /L:7v'C ~.<o-7-?)L C-oc.)( 
If.Yes·, give de:molicion start da~e; 

10. Type Ofasbestos·coruaining rniuerial and where lt is located in fo.ci\iry: ~ 

<?r.z.11 
(Zli') 

fe-7.NAV'r' t:!A8 ,)/Q/df /lkf&vfi/O h,;- Orego;Certifi°'tion#: ..:)O Y.593 

~;,oz~? , ,_;#=- /7{,;,,z ~O-"'f dr1c1<: 16. Asbe<tos disposal sire: )?$.&4....o Z/V.o,A' "-- L
eoR Z,.-,,...v <)/A/& - //l1'PA 01 "- 8~<:'. Addr•ss· .3'.ZCJ.:) .:)E /1#.N.7.>=- 512-,,€0 

l L Quan Hy at asbestos marena! to be rem6ved or encapsulated. ~ " · ~ 

Linear feec: Square feet S SO 
0 

Rf!vc-JZ 17. Ws.sk Hauler: fi,+,v,v~y ./"'A<-'£.(#,1 
. Phone; ..52?3-7_77-Zf>I'f 

.orabaieme. -~" L.RK'e 01...JryD ...::Z,...V-5V£..4?7cu/ Z. · 
~ . Date: 4//6 fa:5 Phone: ..JJ3-2"1.J-6°46C 

/' 7 7 
19. Signarure: 

Sign thi.s (orm ::i.od m9.il ·with the fee to the DEQ Business Office, 811 SW 6th, Portb.nd, OR 97204. 1'vlllke checks payable to "OEQ 1
'. 

Revisions ~o notifications may be faxed to the appropri9.te DEQ regionill office in Panland NWR (503) 229·5265, Bend ER(54l) 3S8·828J, 
Medford WR (541) 776-6262. or Salem WR (503) 178-4196. :, .. , ii: 1-
( R~vifod l 2/0 \) 11 

\J 



State of Oregon 
Department of Environmental Quality 

Date: 
To: 

June 23, 2003 

File ~< 

Attachment K-8 

Memorandum·· 

From: 
Subject: 

Les Carlotl , Senior Policy Advisor, Office of Compliance and Enforcement 
Ben calculation for Vladimir Petrovitch Ozeruga. 

General Purpose and Authority 

The economic benefit portion of the civil penalty formula is simply the monetary benefit that 
an entity gained by not complying with the law. It is designed to "level the playing field" by 
taking away any economic advantage the entity gained and to deter potential violators from 
deciding it is cheaper to violate and pay the penalty than to pay the costs of compliance. 

Oregon Revised Statute 468.130(2)(c,h) directs the Environmental Quality Commission to 
consider economic conditions of the entity in assessing 11 penalty as well as other factors that 
Commission makes relevant by rule. Accordingly, the Commission specified in Oregon 
Administrative Rule (OAR) 340-012-0045(l)(c)(F) that the penalty will contain an 
"approximated dollar sum of the economic benefit." That rule also specifies that, "[i]n 
determining the economic benefit component of a civil penalty, the Department may use the 
U.S. Environmental Protection Agency's BEN computer model ... "and must use it on 
request of a respondent. 

Theory of Economic Benefit 

Compliance with environmental regulations may require an entity to expend financial 
resources. These expenditures support the public goal of better environmental quality, but 
often do not yield direct financial return to the entity. "Economic benefit" represents the 
financial gain that a violating entity accrues by delaying and/or avoiding such expenditures. 
Funds not spent on environmental compliance are available for other profit-making activities 
or, alternatively, the entity avoids the costs associated with obtaining additional funds for 
environmental compliance (opportunity cost). Economic benefit is the amount by which an 
entity is financially better off from not having complied with environmental requirements in a 
timely manner. 

Economic benefit is "no fault" in nature. An entity need not have deliberately chosen to delay 
compliance (for financial or any other reasons), or in fact even have been aware of its 
nonqJmpliance, for it to have accrued the economic benefit of noncompliance. 

An appropriate economic benefit calculation represents the amount of money that would make 
the entity indifferent between compliance and noncompliance. If DEQ does not recover, 
through a civil penalty, at least this economic benefit, then the entity will retain a gain. 
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Because of the precedent of this retained gain, other regulated companies may see an economic 
advantage in similar noncompliance, and the penalty will fail to deter potential violators. 
Economic benefit is designed to be neither punitive nor tort damage, but instead is the 
minimum amount by which the entity must be penalized so as to return it to the position it 
would have been in had it complied on time. 

Basis of the Costs Considered 

Mr. Ozeruga should have hired an asbestos abatement contractor to remove asbestos-containing 
siding and flooring at a cost of approximately $2,500, Instead, he had his workers perform 
that work. The cost of cleaning up the area after the work was done incorrectly was $500, 
yielding a net avoided cost of $2,000. By avoiding $2,000 in costs of the project, Mr. Ozeruga 
benefited by $1,132. 

Applicability of Standard Rates Presumed by Rule 

The BEN model relies on income tax rates, inflation rates, and discount rates. The model 
allows the operator to input particular rates, but in the absence of operator input, the BEN 
model uses standard values based on the entity's corporate status, whether it acted for profit, 
and the state where the violations occurred. It calculates inflation rates from the Plant Cost 
Index published by the magazine Chemical Engineering and from the Consumer Price Index. 
EPA updates the standard values annually. 

Pursuant to OAR 340-012-0045(1)(c)(F)(iii), the "model's standard values for income tax 
rates, inflation rate and discount rate shall be presumed to apply to all Respondents unless a 
specific Respondent can demonstrate that the standard value does not reflect the Respondent's 
actual circumstance. " 

Description of the Attached Run 

BEN calculates the economic benefits gained from delaying and avoiding required 
environmental expenditures. Such expenditures can include: (1) capital investments (e.g., 
larger pollution control or monitoring equipment, costs of design and installation), (2) one-time 
nondepreciable expenditures (e.g., permit fees, clean-up costs, setting up a reporting system, 
acquiring land needed for a capital improvement), (3) annually recurring costs (e.g., routine 
operating and maintenance costs, utilities). Each of these expenditures can be either delayed or 
avoided. BEN's baseline assumption is that capital investments and one-time nondepreciable 
expenditures are merely delayed over the period of noncompliance, whereas annual costs are 
avoided entirely over this period. 
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Because of the precedent of this retained gain, other regulated companies may see an economic 
advantage in similar noncompliance, and the penalty will fail to deter potential violators. 
Economic benefit is designed to be neither punitive nor tort damage, but instead is the 
minimum amount by which the entity must be penalized so as to return it to the position it 
would have been in had it complied on time. 

Basis of the Costs Considered 

Mr. Ozeruga should have hired an asbestos abatement contractor to remove asbestos-containing 
siding and flooring at a cost of approximately $2,500, Instead, he had his workers perform 
that work. The cost of cleaning up the area after the work was done incorrectly was $500, 
yielding a net a,voided cost of $2,000. By avoiding $2,000 in costs of the project, Mr. Ozeruga 
benefited by $1,132. 

Applicability of Standard Rates Presumed by Rule 

The BEN model relies on income tax rates, inflation-rates, and discount rates. The model 
allows the operator to input particular rates, but in the absence of operator input, the BEN 
model uses standard values based on the entity's corporate status, whether it acted for profit, 
and the state where the violations occurred. It calculates inflation rates from the Plant Cost 
Index published by the magazine Chemical Engineering and from the Consumer Price Index. 
EPA updates the standard values annually. 

Pursuant to OAR 340-012-0045(l)(c)(F)(iii), the "model's standard values for income tax 
rates,\ inflation rate and discount rate shall be presumed to apply to ill Respondents unless a 
specific Respondent can demonstrate that the standard value does not reflect the Respondent's 
actual circumstance. " 

Description of the Attached Run 

BEN calculates the economic benefits gained from delaying and avoiding required 
environmental expenditures. Such expenditures can include: (1) capital investments (e.g., 
larger pollution control or monitoring equipment, costs of design and installation), (2) one-time 
nondepreciable expenditures (e.g., permit fees, clean-up costs, setting up a reporting system, 
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avoided. BEN's baseline assumption is that capital investments and one-time nondepreciable 
expenditures are merely delayed over the period of noncompliance, whereas annual costs are 
avoided entirely over this period. 
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The calculation incorporates the economic concept of the "time value of money." Stated 
simply, a dollar today is worth more than a dollar tomorrow, because you can invest today's 
dollar to start earning a return immediately. Thus, the further in the future the dollar is, the 
less it is worth in "present-value" terms. Similarly, the greater the time value of money (i.e., 
the greater the "discount" or "compound" rate used to derive the present value), the lower the 
present value of future costs. To calculate an entity's economic benefit, BEN uses standard 
financial cash flow and net-present-value analysis techniques based on modern and generally 
accepted financial principles, which were subjected to extensive national notice-and-comment 
processes .1 

Inputs to the model include costs specific to the situation of the entity as well as the presumed 
standard indexes and rates described in the section above. These values are listed in the lower 
three-quarters of the table. Using these values, BEN makes a series of calculations listed at the 
top of the table as follows: 

A) On-Time Capital & One-Time Costs. What compliance would have cost had the entity 
complied on-time, adjusted for inflation and tax deductibility. The number is a present 
value as of the date of initial noncompliance. BEN derives this value by discounting the 
annual cash flows at an average of the cost of capital throughout this time period. 

B) Delay Capital & One Time Costs. What late compliance did cost, adjusted for inflation and 
tax deductibility. The number is a present value as of the date of initial noncompliance. 
BEN derives this value by discounting the annual cash flows at an average of the cost of 
capital throughout this time period. This value will be zero if the costs were avoided. 

C) A voided Annually Recurring Costs. This sum is a present value as of the date of initial 
noncompliance. BEN derives this value by discounting the annual cash flows at an average 
of the cost of capital throughout this time period. 

D) Initial Economic Benefit (A - B+C). The delayed-case present value is subtracted from the 
on-time-case present value plus the sum of the avoided costs to determine the initial 
economic benefit as of the noncompliance date. 

1 See Calculation of the Economic Benefit of Noncompliani::e in EPA' s Civil Penalty Enforcement Cases, Request 
for comment, 61 Fed. Reg. 53025-53030 (Oct. 9, 1996); Calculation of the Economic Benefit of Noncompliance 
in EPA's Civil Penalty Enforcement Cases, Extension of time for request for comment, 61 Fed. Reg. 65391 
(Dec. 12, 1996); Calculation of the Ecouomic Benefit of Noucompliance in EPA's Civil Peualty Enforcement 
Cases, Advance notice of proposed action, response to comment, and request for additioual comment, 64 Fed. 
Reg. 32947-32972 (June 18, 1999); Calculation of the Economic Benefit of Noncompliance in EPA's Civil 
Penalty Enforcement Cases, Advance notice of proposed action, response to comment, and request for additional 
comment, 64 Fed. Reg. 39135-39136 (July 21, 1999). 
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E) Final Economic Benefit at Penalty Payment Date. BEN compounds the initial economic 
benefit forward to the penalty payment date at the same cost of capital to determine the 
final economic benefit of noncompliance. 

Calculated Economic Benefit Likely an Underestimate 

The economic benefit calculated above may underestimate the total economic benefit that the 
respondent received to date because it does not address uncertain indirect financial benefits, 
including: 
• Advantage-of-risk - the value of (1) the risk of never getting caught and (2) keeping future 

options open by delaying a decision to institute a process or purchase capital. 
• Competitive advantage - (1) beginning production earlier than would be possible if in 

compliance; (2) attracting clients by avoiding compliance costs, having a higher profit 
margin and therefore being able to offer goods or services at a lower cost than competitors; 
(3) keeping those clients attracted by lower prices because of brand loyalty or high 
switching costs; or (4) using the time or money saved to increase production. 

• Illegal profits - selling illegal products or services. 
However, I consider these other economic benefits to be "de minimis" in light of the 
difficulties in calculation. Pursuant to OAR 340-012-0045(1)(c)(F)(ii), the Department need 
not calculate an economic benefit if that benefit is de minimis. 
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difficulties in calculation. Pursuant to OAR 340-012-0045(l)(c)(F)(ii), the Department need 
not calculate an economic benefit if that benefit is de rninirnis. 
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Present Values as of Noncom Hance Date NCD 11-A r-2003 
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<_::_)i\_1!9jsj"-g_t,_11_11_ll_'!]\yg,,__9~Ir:l!19_<_:;_9_~t~-------------------- _____________ $0 
D Initial Economic Benefit A-B+C $1 097 
l::Lf"i_n_;i!.!=.£9_11, f!~__11_,__'!!J'<:>_llal!)'.J"_'!Yl11-"'-"!__[l;i!<:>, _______ _________________________ , 

01-Aua-2003 $1.132 

E2r:E'.!QOUJ72l_C::<_::_9rp_Lvv!._Qf5_!§!!'.!."-f"-s ________ __________ 
1 
_________________________ 

1 

Discount/Compound Rate 10.8% 
_Qi_s.<::Q_unti<_:;_9_rnP9un!JRa!§.faJ.<::ul?!<eslJ'ly:__ ______________ _ ______ s_i::N 
Com Hance Date 01-Au -2003 
Capital Investment: 

Cost Estimate I $0 
, __ ('.;_()_~!_i::_s~_rna!<l __ Q;;it,,_ ______________________________ J_ _________ NIA_ 

--~~~'.~~~:9:~~~~~~,,_~;~"tuLl,~----- __ l ___ ~lt\_;_~~~ 
Proiected Rate for Future Inflation NIA 

1
0ne-Time. Nondepreciable Expenditure: ---------------------------------axgisjed 

Cost Estimate $2.000 
Cost Estimate Date 18-Jun-2003 ----·--·-·····-·-·----·---·-·-·-·-------·-·-·-·-·-------·-·-·-·-----·--·-·--·-·--------·-·-·-·--· !------·------·--····-
Cost Index for Inflation PCI 

, __ I§!1'_Q§_cjuc_!!l:>l_<l'.? _________________________________ _J ___________ y_ 
Annually Recurrina Costs: 
,___c::_g§!J~~tlrn_a!<l________________________________________________ _ _____________ _$0 

Cost Estimate Date NIA 

__ Q9_~t_l_11__g,,_~_f9_~_1_r:ifla!!2_11_ ______ ------------------------------- _____ l'lLA 
User-Customized Soecific Cost Estimates: NIA 
_Q_11_:Ilrn<?_c::_9111plia_'l~J> _ _Qflpital_J11_y"-str11_,,_11_! ___________ J __________________ , 
Delay Compliance Capital Investment 

L9.'l:Ilm,,__c:;_om2!i_a'l.\'.§._g,,_p_l__fl9'?rn_oent _<_::__apltal ----------;------------------,-
Delay Compliance Replacement Caoital 

__ Q!1J>.:TJ111_e Cg_rnpJfil119"--~-g11_g_e.Qf<?9iaJ:>!!L _____________ J_ ________________ , 
Delav Comoliance Nondeoreciable 

Case = Vladamir Ozeruga; Analyst = Carlough, DEQ; 6/2312003 BEN Y. 2.0, 1999.e; Page 1 of 1 



Attachment K-9 
SMITH Bryan 

From: 
3ent: 
To: 
Cc: 

Okay here it is. 

WALL Dave 
Wednesday, June 18, 2003 1 :19 PM 
SMITH Bryan 
WALL Dave 

I called Lake Oswego Insulation (They did the clean up) and Ken Brien told me that he charged Mr. Ozeruga $500.00 for 
the clean up. The clean up consisted of workers picking up what was left of the CAB pieces around the house, HEPA 
vacuuming the back stairwell and landing (kitchen to basement), and cleaning the flat bed truck. The material that was in 
the truck had been removed and put into garbage bags by Ozeruga and taken to Lake Oswego's Office where Brien 
provided Ozeruga with bags so he could repackage the material. (Brien did not tell him to bring the stuff over, Ozeruga 
just showed up. 

Brien told me he thought they would have charged about $2500.00 to remove the siding and flooring. 

I estimated the flooring at 20 to 30 square feet and the siding to 1500-2000 square feet. 

I still don't think Ozeruga knew that there was asbestos in these materials. 

Let me know if you need anything else. 

fJ(JJ)-Q; ~Valf 
(503) 229-5364 
wall.dave@deq.state.or.us 

1 

r 
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Issues On 
Appeal: 

In his Conclusions of Law, the ALJ found that: 

1. Petitioner allowed unlicensed workers to perform an asbestos abatement 
project on his property. 

2. The civil penalty assessed by the agency was not appropriate. 

In his Exceptions and Brief (Attachment D), Petitioner requests that the 
Commission adopt alternate findings of fact and alternate conclusions oflaw, and 
reverse the Administrative Law Judge's conclusion that Petitioner is liable for the 
violation. 

In its Response Brief (Attachment A), the Department requests that the 
Commission uphold the Proposed Order. 

Petitioner's First Exception 

First, Petitioner argues that the house is not a "facility" because it is not equipped 
to serve others, and therefore not subject to the requirements of ORS 
468A. 715(1 ), which provides, in relevant part, that "an owner or operator of a 
facility containing asbestos shall require only licensed contractors to perform 
asbestos abatement projects." 

The Department responds that the house owned by Petitioner is a facility because 
the relevant definition of"facility" at OAR 340-248-0110(24) includes "all or 
part of any public or private building ... ". 

The ALJ found that Petitioner is the owner of the house, and therefore subject to 
the requirements of ORS 468.715(1). (see Attachment G, p. 3) 

Petitioner's Second Exception 

Petitioner argues that the people who helped him perform the asbestos abatement 
project were not "workers" because they were his family members. Petitioner 
also argues that he and his family members do not need to be licensed by the 
state of Oregon to conduct an asbestos abatement project on his house. 

The Department replies that the relevant rules do not distinguish between 
h" workers and family members; thswfere family members are considered workers 
''-Jl , II 

'-f'\IGWJ 



Attachment K-10 
Number ___ _ 

STATE OF OREGON 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

811 SW 6th Avenue Date Resolved ______ _ 
Portland, OR 97204 

I 

•ion Type: 
POLLUTION COMPLAINT l} -ft .11 ll -- •' I 

Date:-~/-~ __ /._. ___ _ 
', / 

AQ ___!.'.c_ WQ __ HW __ sw __ Time: _________ _ 
Odor __ BYB __ Oil __ oss __ 

Date and Time Observed: ~·/_1 -_i_i_·-',,._<'_' _.·;::_• _____ _ 

Source: -.L1,r~1 1 _/ t=~~I~, /_1~:· /...,,~' ~;;~<:~1J.,_i~~1 ___ 1.~·~; 
1

~L=~;-= ~}'~h~;-· ·~; /-' 1_
1 ·c..,v-+.1,,,-+·,.·,·~,-·-::·~-1~,~/~l-·l~·'.,,,..:'j-rt·_-'7. ~t-'.-1_-'~:~·~ ~/~./_. I_.<,_,_+./~)~/~-· _1c-i-1!_r_·~t·=;~·: ·...,·'~"'/::-· ·~:l~1:~7/~">'=l-~,o,·_-::Y-+:'::,_----.-+· ~-

t ·, 1A _.,7~:(·_~{.t:c// /A /1J d .. li~~>' - i>Cl ~ /l f' ,.(,,.(l/t,/.\_,'.t1~ ;.i':!~/;.-_i.i' 
I 

u ___ IJ 

Description: ----'-/-'-! 'L:-1 'L' --'..:Li .LL_L<_~~=-'--4-l~'L'.!LL--'---'----··Li/+l i,,if}.L-')--'--"'L'..C"(=·· ="-·4-·{_,,,..,:1.,,:··'_:.d>.c.. kCLi 4+'----'LLIL.'_'L·1 -------

11,'';-1 / 

Reportedby:Name: __ ~'-1-+':_•~/~! ____ ,~·.~_··~l!-+•l_i~/~J-+1_"_·~1·_· _____________________ _ 

Address: ______________________________________ _ 

City: _____________________________ Zip ________ _ 

County: ______________ H_o_m_e_P_h_o_n_e_: _____ .L~-/~~-S'~·~~.--W_o_r_k_P_h_o_n_e_: _______ _ 
/ .• · ~ A I j 

In person D Letter D Phone EJ' ··· Complaint taken by __ ".1oz1c..'_·C_,,_. _1-c..'_t._'_··_·~--,'-/-· _1(_,Lc.···•_Y-'("'",~2"'~'"'·1~'"'•'-("'(_l_-c..,;.~1 ___ _ 

Referred to: (Agency or Person) --"c"co··,.,\~·"1_t_•_ ... _. 1'_·· ·.,"--~-' ~-~=~)_c.~_Y-_-~ .. ·,!'_ .. ~----------,----------
/i/ /i I 'I I ,. : 

Action Taken: --"''cc"":._-J . .c:.· .. ~---...LI .~'_o:-"/c_:·t_f.-l../'... ·1f _ _.::._ _ _,,::.'· .. -~/ ,t_i ll7:.J.?~.!~2·;i'.:.:_:-:·11:J-t.c:·:.1r_""~·1'Cc:. • .'c'i"''..: _ __:::::.:.:::::::'::::':.'::J(_' _ __,_;_i:::l/_::<t::_<_' :._:._ __ _ 

,, ,I 
/' 

-~--/-~/ :;-_7 
I 
I 

/",i /) i) 
"- /'' .l/ !' 
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State of Oregon 

Department of Environmental Quality Memorandum 

Date: 

To: 

From: 

Subject: 

Appeal to 
EQC 

Background 

September 30, 2004 

Environmental Quality Commission 

/,,,""71 {U1 ·~·.r 
Stephanie Hallock, Director(__ 4A ,;V~1Vu"·c.--:..::..::_. 

Agenda Item D: Contested Case No. AQ/AB-NWR-03-134 regarding William M. 
McClannahan, October 22, 2004 EQC Meeting 

On May 11, 2004, William M. McClannahan (Petitioner) appealed the Proposed 
Order (Attachment I) which assessed him a $10,000 civil penalty for failing to 
require a Department-licensed asbestos abatement contractor to conduct an 
asbestos abatement project on a facility he owned. 

The Department issued Petitioner a Notice of Civil Penalty Assessment (Notice) 
(Attachment L). The Notice alleged that Petitioner violated Oregon Revised 
Statute (ORS) 468A.715(1) and Oregon Administrative Rule (OAR) 340-248-
0110(2) by allowing Palmer's & Sons Construction, Inc., an unlicensed contractor. 
to perform an unlicensed asbestos abatement project on a facility he owned. 

On September 23, 2003, Petitioner appealed the Notice. On March 4, 2004, a 
contested case hearing was held, and on April 19, 2004, the Administrative Law 
Judge (ALJ) issued a Proposed Order (Attachment I) holding that Petitioner was 
liable for the violation and upholding the Department's $10,000 civil penalty. 
Petitioner filed a petition for Environmental Quality Commission (the 
Commission) review of the Proposed Order on May 11, 2004. 

Findings of Fact (FOF) made by the ALJ in her Proposed Order are summarized 
as follows: 

Petitioner owns property located at Theater Lane, off of Highway 395, in 
Hermiston, Oregon (the Property). The Property includes a drive-in-theater. (see 
FOF 1 in Attachment I) The theater's movie screen was approximately 60 feet 
wide by 100 feet high, and was composed of friable asbestos- containing material 
(ACM). The movie screen was badly weathered, and some of the screen panels 
had fallen to the ground of the Property. (see FOF 2) 

On or about May 1, 2003, Petitioner entered into a contract with Palmer's & Sons 
Construction, Inc. (Palmer's) 1 for demolition and removal of the movie screen. 

1 The Department assessed Palmer's a civil penalty of $9,600 for the open accumulation of 
asbestos-containing waste material. A contested case hearing was held and the ALJ upheld the 
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(FOF 4) On or about May 7, 2003, Palmer's and its agents demolished the screen 
and then piled the broken pieces of the friable asbestos-containing waste material 
(ACWM) in the back of Palmer's open truck. (FOF 6) 

On or about May 7, 2003, Patty Jacobs of the Department inspected the Property 
and observed a large quantity of broken pieces of theater screen in the back of 
Palmer's truck. Denis Pahner of Pahner's told Ms. Jacobs that a laboratory had 
already confirmed that the screen contained asbestos, but he believed that the 
screen was non-friable. Ms. Jacobs was concerned that the pieces of the screen 
were friable because they were irregularly broken. (FOF 6) 

Ms. Jacobs took a sample of the theater screen, with Mr. Pahner' s permission. 
(FOF 6) Laboratory analysis confirmed that the screen material contained 10% 
chrysotile asbestos. (FOF 8) Ms. Jacobs did not order Mr. Pahner to stop the 
demolition project because Mr. Palmer indicated to her that this was the "last 
load." (FOF 7) The asbestos-containing theater screen material in the truck 
caused the potential for public exposure to asbestos or the release of asbestos into 
the enviromnent. (FOF 9) 

Tom Hack of the Department determined that Petitioner was the owner of the 
property. Mr. Hack also learned that Denis Palmer had hired Maurice McDaniel 
as the foreman for the demolition project, and that Pahner's had also hired six 
workers from Atkinson Reforestation (Atkinson), a temporary labor service, to 
help perform the demolition project. Mr. Hack checked the Department's 
database and confirmed that neither Mr. Pahner, Mr. McDaniel, nor the six 
workers from Atkinson were licensed to perform asbestos abatement projects. 
(FOF 10) 

On June 9, 2003, Mr. Hack contacted Petitioner, who acknowledged being the 
owner of the property. Petitioner also acknowledged that his son had told him 
that the screen might contain asbestos, and that the screen had become badly 
weathered. On June 9, 2003, Mr. Hack sent Petitioner a Notice of 
Noncompliance (NON) (Exhibit A6) for allowing Pahner's to perform an 
unlicensed asbestos abatement project. (FOF 11) 

Department's assessment of the civil penalty. Pahner's appealed to the EQC, but failed to file its 
Exceptions and Briefs by the EQC's deadline. The Department filed a Motion to Dismiss 
Palmer's appeal, and that Motion is pending. 
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On June 11, 2003, Mr. Hack inspected the Property and observed approximately 
sixty square feet of broken screen material on the ground at an entirely different 
part of the Property than where Palmer's had demolished the screen. Mr. Hack 
took samples of the material, and laboratory analysis confirmed that the screen 
material contained 10% chrysotile asbestos. (FOF 12) 

On June 25, 2003, Mr. Hack sent Petitioner a second NON. (Exhibit Al4) This 
NON ordered Petitioner to have the remaining screen material abated from the 
Property by a licensed asbestos abatement contractor by June 30, 2003. 

On July 1 and July 3, 2003, Becky Hillwig of the Oregon Occupational Safety and 
Health Administration (OSHA) inspected the Property and observed screen 
material on the ground of the property. Ms. Hillwig sampled the screen material, 
and laboratory analysis confirmed that the screen material contained between 10% 
and 20% chrysotile asbestos. (FOF 16) 

On August 22, 2003, Mr. Hack inspected the Property and observed that the 
screen material was still present. (FOF 17) On August 27, 2003, Mr. Hack sent 
Petitioner a third NON (Exhibit Al 0) ordering him to immediately have the 
screen material abated from the Property by a licensed asbestos abatement 
contractor. (FOF 18) 

On November 7, 2003, Mr. Hack inspected the property with Petitioner's 
attorney. The Property had been significantly altered due to construction on the 
adjoining parcel. Mr. Hack and Petitioner's attorney were unable to determine 
where Mr. Hack had previously seen the asbestos-containing screen material on 
the ground on June 11 and August 22, 2003. (FOF 19) 

In order to determine the economic benefit that Petitioner received through failing 
to hire a licensed asbestos abatement contractor to properly demolish the theater 
screen, Mr. Hack spoke with a licensed asbestos abatement contractor who 
estimated that the cost to have a licensed asbestos abatement contractor properly 
abate and dispose of the theater screen would have been between $16,000 and 
$18,000. (FOF 21) 

In her Conclusions of Law, the ALJ found that: 

1. Petitioner allowed unlicensed asbestos abatement contractors to perform 
an asbestos abatement project on his property. 



Agenda Item D: Contested Case No. AQ/AB-ER-03-134 regarding William M. McClannahan 
October 22, 2004 EQC Meeting 
Page 4 of9 

Issues On 
Appeal: 

2. Petitioner allowed the open accumulation of asbestos-containing materials 
on his property. 

3. The samples taken by the Department were properly tested to determine 
that they contained more than one percent asbestos by weight. 

4. The Department's civil penalty assessment is appropriate. 

In his Exceptions and Brief (Attachment F), Petitioner requests that the 
Commission adopt alternate findings of fact and alternate conclusions oflaw, and 
reverse the Administrative Law Judge's conclusion that Petitioner is liable for the 
violation. 

In its Reply Brief (Attachment A), the Department requests that the 
Commission uphold the Proposed Order. 

Petitioner's First Exception 

Petitioner argues that the screen could have been legally demolished by an 
unlicensed contractor because the screen was non-friable due to its weight and 
composition, as Palmer's "took a sample of the material to a scale and weighed 
it and by the volume to be removed it was less than Y2 the amount allowed." 
Petitioner also adds that "proof of this is in the receipt from the disposal site." 

The Department responds that even if the record included this new evidence, the 
evidence would be irrelevant because it would not be possible to estimate a 
percent asbestos by weight in the manner suggested by Petitioner. Further, the 
Department maintains that the ALJ found that the samples taken by the 
Department were properly tested to determine that they contained more than 
one percent asbestos by weight. (Conclusion of Law 3) 

The Department also maintains that this is new evidence that was not 
introduced at the hearing and was not considered by the ALJ. Only the ALJ can 
consider new evidence. (OAR 137-003-0655(5)) The Commission's rules 
require that a request to present additional evidence must be submitted by motion 
and be accompanied by a statement specifying the reason for the failure to present 
the evidence to the ALJ. (OAR 340-011-0132(4)) Petitioner did not submit a 
motion or a statement specifying the reason for his failure to present this evidence 
to theALJ. 
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Petitioner has the burden of demonstrating that evidence supporting his 
assertion is in the record. (ORS 183.450(2)) The Petitioner has not submitted 
the record or a portion of the record showing this purported evidence. If the 
Commission determines that the assertions in Petitioner's Exceptions are based 
on evidence that is not in the existing record, it may not consider this evidence 
when evaluating Petitioner's Exceptions. 

Petitioner's Second Exception 

Petitioner argues that he was not liable for the violation of open accumulation 
of friable asbestos-containing material because the screen material was loaded 
onto a truck, immediately wrapped, and taken directly to the licensed landfill. 

The Department replies that Petitioner's arguments are directly contradicted by 
the ALJ's Findings of Pact and the evidence in the record. The ALJ found that 
the screen material was not securely wrapped or packaged. (FOP 6) The ALJ 
did not find that the screen material was immediately taken to the landfill. 
Ultimately the ALJ concluded that Petitioner allowed the open accumulation of 
asbestos-containing materials on his property. (Conclusion of Law 2) 

Petitioner has the burden of demonstrating that evidence supporting his 
assertion is in the record. (ORS 183.450(2)) The Petitioner has not submitted 
the record or a portion of the record showing this purported evidence. If the 
Commission determines that the assertions in Petitioner's Exceptions are based 
on evidence that is not in the existing record, it may not consider this evidence 
when evaluating Petitioner's Exceptions. 

The Department notes that Petitioner was not penalized for the open 
accumulation of friable asbestos-containing material. 

Petitioner's Third Exception 

Petitioner states that "DEQ was contacted and asked if a special license was 
required" and the Department replied that no special license was required. 

The Department maintains that this is new evidence that was not introduced at 
the hearing and was not considered by the ALJ. Only the ALJ can consider new 
evidence, and OAR 340-011-0132(4) requires that a request to present additional 
evidence must be submitted by motion and be accompanied by a statement 
specifying the reason for the failure to present the evidence to the ALJ. Petitioner 

·!' 
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EQC 
Authority 

2 ORS 183.635. 

did not submit a motion or a statement specifying the reason for his failure to 
present this evidence to the ALJ. 

Petitioner has the burden of demonstrating that this new evidence is in the 
record. The Petitioner has not submitted the record or a portion of the record 
showing that this purported evidence is in the record. If the Commission 
determines that Petitioner's new evidence is not based upon evidence in the 
existing record, it may not consider this evidence when evaluating Petitioner's 
Exception. 

The Department also argues that the ALJ did not find that the Petitioner or 
Petitioner's contractor contacted the Department prior to demolishing the 
screen. 

The Commission has the authority to hear this appeal under OAR 340-011-
0132. 

The Department's contested case hearings must be conducted by an ALJ.2 The 
Proposed Order was issued under current statutes and rules governing the ALJ 
Panel.3 

Under ORS 183.600 to 183.690, the Commission's authority to change or 
reverse an ALJ' s proposed order is limited. 

The most important limitations are as follows: 

(1) The Commission may not modify the form of the ALJ's Proposed Order in 
any substantial manner without identifying and explaining the 
modifications.4 

(2) The Commission may not modify a recommended finding of historical fact 
unless it finds that the recommended finding is not supported by a 
preponderance of the evidence.5 Accordingly, the Commission may not 
modify any historical fact unless it has reviewed the entire record or at least 
all portions of the record that are relevant to the finding. 

3 ORS 183.600 to 183.690 and OAR 137-003-0501to137-003-0700. 
4 ORS 183.650(2). 
5 ORS 183.650(3). A historical fact is a determination that an event did or did not occur or that a 
circumstance or status did or did not exist either before or at the time of the hearing. 
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Alternatives 

(3) The Commission may not consider any new or additional evidence, but may 
only remand the matter to the ALJ to take the evidence. 6 

The rules implementing these statutes also have more specific provisions 
addressing how Commissioners must declare and address any ex parte 
communications and potential or actual conflicts of interest. 7 

In addition, the Commission has established by rule a number of other 
procedural provisions, including: 

(1) The Commission will not consider matters not raised before the ALJ unless 
it is necessary to prevent a manifest injustice. 8 

(2) The Commission will not remand a matter to the ALJ to consider new or 
additional facts unless the proponent of the new evidence has properly filed 
a written motion explaining why evidence was not presented to the hearing 
officer. 9 

The Commission may: 

1. As requested by Petitioner, reverse the ALJ' s decision, based on the 
reasoning offered by Petitioner. Making this determination would require 
the Commission to make a finding that Petitioner's Exceptions are 
supported by the record and do not constitute new evidence. 

2. As requested by the Department, uphold the ALJ' s Proposed Order that 
Petitioner failed to require a Department-licensed asbestos abatement 
contractor to conduct an asbestos abatement project on a facility he owns 
and is liable for the $10,000 civil penalty. Making this determination would 
require the Commission to make a finding that the Department's Response 
to Petitioner's Exceptions is supported by the record and does not constitute 
new evidence. 

3. Uphold the ALJ' s decision, but adopt different reasoning. 
4. Determine that the case cannot be decided without considering the new 

evidence, and therefore remand the case to the ALJ for a further proceeding 
to consider new evidence. 

6 OAR 137-003-0655(5). 
7 OAR 137-003-0655(7), referring to ORS Chapter 244; OAR 137-003-0660. 
8 OAR 340-0l 1-0132(3)(a). 
9 Id. at (4). 
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Attachments A. Department's Response to Petitioner's Exceptions and Brief, dated August 
10, 2004. 

B. Letter from Andrea Bonard to Bryan Smith, dated July 22, 2004. 
C. Letter from Bryan Smith to Mikell O'Mealy, dated July 22, 2004. 
D. Letter from Mikell O'Mealy to Petitioner, dated July 9, 2004. 
E. Letter from Petitioner to Mikell O'Mealy, dated July 7, 2004 
F. Petitioner's Exceptions and Brief, dated June 16, 2004. 
G. Letter from Mikell O'Mealy to Petitioner, dated May 18, 2004. 
H. Petitioner's Petition for Commission Review, dated May 11, 2004. 
I. Proposed Order for Assessment of Civil Penalty, dated on or about April 19, 

2004. 
J. Notice of Hearing and Contested Case Rights, dated February 10, 2004. 
K. Petitioner's Answer and Request For Hearing, dated September 2S, 2003. 
L. Notice of Assessment of Civil Penalty, dated September 12, 2003. 
M. Exhibits from Hearing of March 4, 2004. 

Rl. Sample of possible asbestos-containing material (not included with 
Staff Report). 

R2. Facsimile of correspondence between Pamela and Maurice McDaniels, 
on Fahner' s & Son's Construction, Inc. letterhead, dated May 10, 2003. 

R3. Special Waste Permit and Instructions, signed by Pamela Pawelek, 
dated March 2 and April 30, 2003. 

R4. Letter written by Denis Fahner, undated. 
RS. Diagram of the Property. 
Al. Asbestos sampling results, received by the Department on June 20, 

2003. 
A2. Photographs taken by Patty Jacobs on May 7, 2003. 
A3. Umatilla County Assessment & Taxation documents sent from Tom 

Hack to Bryan Smith on February 2S, 2004. 
A4. Insurance Policy for Pahner's, and Contract between Pahner's and 

Petitioner, received by the Department on June 9, 2003. 
AS. Phone memo written by Tom Hack, dated June 9, 2003. 
A6. Notice of Noncompliance sent by Tom Hack to Petitioner on June 9, 

2003, and certified mail receipt signed by Petitioner June 11, 2003, 
received by the Department on June 12, 2003. 

A7. Photographs taken by Tom Hack on June 11, 2003. 
AS. Asbestos sampling results, received by the Department on July 11, 2003. 
A9. Asbestos sampling results for asbestos samples taken by Rebecca 

Hillwig, sent from Kermit McCarthy to Bryan Smith on February 2S, 
2004. 
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AlO. Notice of Noncompliance sent by Tom Hack to Petitioner on August 
27, 2003. 

Al 1. Photographs taken by Tom Hack on November 7, 2003. 
Al2. Phone memo written by Tom Hack, dated June 30, 2003. 
Al 3. Memo regarding Petitioner's Economic Benefit, written by Les 

Carlough, dated September 2, 2003. 
Al4. Notice of Noncompliance sent by Tom Hack to Petitioner on June 25, 

2003, and Certified mail receipt signed by Petitioner on June 30, 2003, 
received by the Department on July 1, 2003. 

Al5. Email sent from Tom Hack to Petitioner, dated June 16, 2003. 

Report Prepared by: 

Phone: 

Mikell O'Mealy 
Assistant to the Commission 
(503) 229-5301 
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Attachment A 

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OF THE STATE OF OREGON 

IN THE MATTER OF: 
3 WILLIAM M. McCLANNAHAN, 

) 
) 
) 
) 
) 
) 

DEPARTMENT'S ANSWERING BRIEF 
No. AQ/AB-ER-03-134 

4 RECEIVED 
5 PETITIONER, UMATILLA COUNTY AUG '1 0 7nO~ 
6 

7 

8 

9 

10 

11 

12 

Oregon DEO 
The Department of Environmental Quality (Department) submits this AnsweQlimietffie Director 

the Environmental Quality Commission (Commission) for its consideration in the appeal of the 

Proposed Order in Notice of Violation, Department Order, and Assessment of Civil Penalty (Notice 

and Order) No. AQ/AB-ER-03-0134, filed by William M. McClannahan (Petitioner). 

I. CASE HISTORY 

1. Petitioner is the owner of property located on Theater Lane, off of Highway 395, in 

13 Hermiston, Oregon (the Property). The Property included a drive-in-theater. The theater's movie 

14 screen was approximately 60 feet wide by 100 feet high, and was composed of friable asbestos-

15 containing material (ACM). The movie screen was badly weathered, and some of the screen 

16 panels had fallen to the ground of the Property. On or about May 1, 2003, Petitioner entered into a 

17 contract with Palmer's & Sons Construction, Inc. (Palmer's), for demolition and removal of the 

18 movie screen. On or about May 7, 2003, Palmer's and its agents demolished the screen. Palmer's 

19 and its agents then piled the broken pieces of the friable asbestos-containing waste material 

20 (ACWM) in the back of Palmer's' open truck, and did not package or label the friable ACWM. 

21 The demolition of the movie screen was an asbestos abatement project, and Palmer's and its agents 

22 were not licensed to perform asbestos abatement projects. 

23 2. On September 12, 2003, the Department assessed Petitioner a civil penalty of 

24 $10,000 for allowing unlicensed contractors to perform an asbestos abatement project on property 

25 he owned. Petitioner appealed and a contested case hearing was held on March 4, 2004. On April 

26 19, 2004, the Administrative Law Judge's (ALJ) issued a Proposed Order finding that Petitioner 

27 ///// 
Page I - DEPARTMENT'S ANSWERING BRIEF 

CASE NO. (AQ/AB-ER-03-134) 

/f 



1 allowed unlicensed contractors to perform an asbestos abatement project on property he owned. 

2 The Proposed Order upheld the Department's assessment of a $10,000 civil penalty. 

3 II. COMMISSION ACTION REQUESTED 

4 The Department requests that the Commission issue a Final Order upholding the 

5 Administrative Law Judge's Proposed Order. 

6 III. ADMINISTRATIVE LAW JUDGE'S CONCLUSIONS 

7 The Administrative Law Judge concluded that: (1) Petitioner allowed unlicensed 

8 contractors to perform an asbestos abatement project on property he owned, and (2) Petitioner is 

9 subject to a civil penalty in the amount of$10,000. 

10 IV. ARGUMENTS 

11 A. The Screen Material was Friable Asbestos-Containing Material: Petitioner 

12 argues that the screen could have been legally demolished by an unlicensed contractor because 

13 the screen was non-friable due to its weight and composition. Petitioner argues that Palmer's 

14 "took a sample of the material to a scale and weighed it and by the volume to be removed it was 

15 less than Yz the amount allowed." Petitioner also adds that "Proof of this is in the receipt from 

16 the disposal site." However, this is new evidence that was not introduced at the hearing, and OAR 

17 340-011-0132(4) requires that a request to present additional evidence must be submitted by motion 

18 and be accompanied by a statement specifying the reason for the failure to present the evidence to 

19 the hearing officer. Petitioner's request does not comply with this requirement. This new evidence 

20 would also be irrelevant because it would not be possible to estimate a percent asbestos by 

21 weight in the manner suggested by Petitioner. The ALJ, in evaluating all the evidence admitted 

22 at the hearing, determined that the movie screen was composed of 10% chrysotile asbestos by 

23 weight, and that the movie screen was friable. 

24 B. Petitioner is Liable for the Open Accumulation of Friable Asbestos-Containing 

25 Material: Petitioner argues that he was not liable for the violation of open accumulation of 

26 friable asbestos-containing material because the screen material was loaded onto a truck, 

27 immediately wrapped, and taken directly to the licensed landfill. As support for this argument, 
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1 Petitioner argues that the Department's inspector said that when she left Petitioner's property the 

2 material was wrapped, labeled and driven to the landfill. Petitioner's arguments are contradicted 

3 by the ALJ' s opinion and the evidence in the record. The ALJ found that the screen material was 

4 not securely wrapped, or even packaged, and was not immediately taken to the landfill. 

5 Additionally, the ALJ did not find that the Department's inspector testified that the screen 

6 material was wrapped and labeled when she left the Property. Instead, the ALJ found that the 

7 Department's inspector testified that she before she left the Property she told Palmer's to securely 

8 wrap and label the material, and further encouraged Palmer's to wet the material, because the 

9 screen material was unpackaged and unlabeled. The ALJ concluded that Petitioner was liable for 

10 the open accumulation of the screen material, causing the potential for public exposure to 

11 asbestos. 

12 c. The Department Did Not Inform Petitioner that an Unlicensed Contractor 

13 Could Demolish the Movie Screen: Petitioner states that some unnamed person at the 

14 Department was contacted and asked if a special license was required in order to demolish the 

15 movie screen, and that the unnamed person replied that such a license was not required. This is 

16 new evidence that was not introduced at the hearing, and OAR 340-011-0132(4) requires that a 

17 request to present additional evidence must be submitted by motion and be accompanied by a 

18 statement specifying the reason for the failure to present the evidence to the hearing officer. 

19 Petitioner's request does not comply with this requirement. The ALJ did not find that Petitioner, or 

20 Petitioner's contractor, Pahner' s, contacted the Department prior to demolishing the movie screen. 

21 · V. CONCLUSION 

22 When friable asbestos-containing material is ripped or broken, microscopic 

23 asbestos fibers are released and become airborne. These fibers float with air currents and may be 

24 inhaled into the lungs, where they may cause asbestosis, mesothelioma, lung cancer, and other 

25 serious illnesses. The danger of contracting these diseases increases with the amount of 

26 exposure, but there is no known safe level of exposure. In reviewing the evidence and the 

27 testimony, the ALJ found that Petitioner allowed unlicensed contractors to perform an asbestos 
Page 3 - DEPARTMENT'S ANSWERING BRIEF 

CASE NO. (AQ/AB-ER-03-134) 



1 abatement project on property he owns, causing the potential for public exposure to asbestos, and 

2 that Petitioner is liable for a civil penalty in the amount of $10,000. For the reasons stated above, 

3 the Department asks the Commission to issue a Final Order upholding the Proposed Order. 
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Attachment B 

Dreg on 
Theodore R. Kulongoski, Governor 

Department of Environmental Quality 
811 SW Sixth Avenue 

Portland, OR 97204-1390 
503-229-5696 

TTY 503-229-6993 

July 22, 2004 

Via Personal Delivery 

Bryan Smith 
Department of Environmental Quality 
811SW6th Avenue 
Portland, OR 97204 

RE: AQ/AB-ER-03-134 

Dear Mr. Smith: 

Today, the Environmental Quality Commission received your request for clarification on the 
deadline for submitting the Department's reply brief in the above referenced case. You are 
correct that on July 9, 2004, the Commission granted William McClannahan's request for an 
extension of filing time of his exceptions and briefs until July 17, 2004. The Department now 
has 30 days, or until August 16, 2004 to submit a reply brief. 

If you have any questions, please contact me at 503-229-5990. 

Sincerely, 

Civ\Q~.Y.tu\_/--\0-'7Vl;t ktG 
Andrea Bonard 
Acting Assistant to the Commission 

cc: William McClannahan, P.O. Box 224, Umatilla, OR 97882 

DEQ-1 @ 



reg on 
TI1eodore R. Kulongoski, Governor 

July 22, 2004 

Department of Environmental Quality 
Office of the Director 
Mikell O'Mealy 
811SW6'h Avenue 
Portland, OR 97204 

Re: William M. McClannahan 

Attachment C 

Department of Environmental Quality 
811 SW Sixth Avenue 

Portland, OR 97204-1390 
503-229-5696 

TTY 503-229-6993 

Notice of Violation, Department Order and Assessment of Civil Penalty 
No. AQ/AB-ER-03-134 
Umatilla County 

Dear Ms. O'Mealy: 

On July 9, 2004, you sent a letter to William McClannahan informing him that in response to his 
July 7, 2004 letter, the Environmental Quality Commission (the Commission) has granted his 
request for an extension of filing time for his Exceptions and Briefs in this case until July 17, 
2004. 

Accordingly, my understanding of this letter is that, as the lay representative for the Department 
of Environmental Quality (the Department) in this case, I have until August 17, 2004, to file the 
Department's Response to Mr. McClannahan's Exceptions and Briefs. 

Please inform me whether the Department's deadline is August 17, 2004, or some other date. 

Sincerely, 

Bryan Smith 
Environmental Law Specialist 

DRQ-1 



reg on 
Tl1eodore R. Kulongoski, Governor 

July 9, 2004 

Via Certified Mail 

William McClannahan 
P.O. Box224 
Umatilla, OR 97882 

RE: Agency Case Number AQ/AB-ER-03-134 

Dear Mr. McClannahan: 

Attachment D 

Department of Environmental Quality 
811 SW Sixth Avenue 

Portland, OR 97204-1390 
503-229-5696 

TTY 503-229-6993 

On July 8, 2004, the Environmental Quality Commission (Commission) received your July 7, 
2004 letter asking for a new hearing date. Based on my telephone conversation with you on July 
7, I understand that you mean to ask for an extension of time to file your exceptions and briefs in 
the above-referenced case, because you misunderstood the filing deadline. Your exceptions and 
briefs were due on June 14, 2004, and you filed them on July 17, 2004. The Commission's legal 
counsel has advised that the Commission may grant an extension of filing time "after the fact," to 
accept your exceptions and briefs in this case and thus proceed with the appeal. 

In response to your July 7 letter, the Commission has granted your request for an extension of 
filing time to July 17, 2004, and accepts your exceptions and briefs in this case. The Department 
now has the opportunity to file a reply brief, and you will receive a copy of this document. If you 
have any questions about this process, please call me at 503-229-5301 or 800-452-4011 ext. 5301 
within the state of Oregon. 

Sincerely, ;l, 
I~~ t· vt( 6r1A.L · 
Mikell O'Mealy 
Assistant to the C · ssion 

cc: Bryan Smith, Oregon Department of Environmental Quality 

DEQ-1 



Oregon Administrative Rules 340-011-0575 

Review of Proposed Orders in Contested Cases 

(1) For purposes of this rule, filing means receipt in the office of the director or other office of 
the department. 

(2) Following the close of the record for a contested case hearing, the administrative law judge 
will issue a proposed order. The administrative law judge will serve the proposed order on each 
participant. 

(3) Commencement of Review by the Commission: The proposed order will become final unless 
a participant or a member of the commission files, with the commission, a Petition for 
Commission Review within 30 days of service of the proposed order. The timely filing of a 
Petition is a jurisdictional requirement and cannot be waived. Any participant may file a petition 
whether or not another participant has filed a petition. 

(4) Contents of the Petition for Commission Review. A petition must be in writing and need only 
state the participant's or a commissioner's intent that the commission review the proposed order. 
Each petition and subsequent brief must be captioned to indicate the participant filing the 
document and the type of document (for example: Respondents Exceptions and Brief; 
Department's Answer to Respondent's Exceptions and Brief). 

(5) Procedures on Review: 

(a) Exceptions and Brief: Within 30 days from the filing of a petition, the participant(s) filing the 
petition must file written exceptions and brief. The exceptions must specify those findings and 
conclusions objected to, and also include proposed alternative findings of fact, conclusions of 
law, and order with specific references to the parts of the record upon which the participant 
relies. The brief must include the arguments supporting these alternative findings of fact, 
conclusions of law and order. Failure to take an exception to a finding or conclusion in the brief, 
waives the participant's ability to later raise that exception. 

(b) Answering Brief: Each participant, except for the participant(s) filing that exceptions and 
brief, will have 30 days from the date of filing of the exceptions and brief under subsection 
(S)(a), in which to file an answering brief. 

(c) Reply Brief: If an answering brief is filed, the participant(s) who filed a petition will have 20 
days from the date of filing of the answering brief under subsection (S)(b), in which to file a reply 
brief. 

(d) Briefing on Commission Invoked Review: When one or more members of the commission 
wish to review the proposed order, and no participant has timely filed a Petition, the chair of the 
commission will promptly notify the participants of the issue that the commission desires the 
participants to brief. The participants must limit their briefs to those issues. The chair of the 
commission will also establish the schedule for filing of briefs. When the commission wishes to 
review the proposed order and a participant also requested review, briefing will follow the 
schedule set forth in subsections (a), (b), and (c) of this section. 



(e) Extensions: The commission or director may extend any of the time limits contained in 
section (5) of this rule. Each extension request must be in writing and filed with the commission 
before the expiration of the time limit. Any request for an extension may be granted or denied in 
whole or in part. 

(f) Dismissal: The commission may dismiss any petition, upon motion of any participant or on its 
own motion, if the participant(s) seeking review fails to timely file the exceptions or brief 
required under subsection (5)(a) of this rule. A motion to dismiss made by a participant must be 
filed within 45 days after the filing of the Petition. At the time of dismissal, the commission will 
also enter a final order upholding the proposed order. 

(g) Oral Argument: Following the expiration of the time allowed the participants to present 
exceptions and briefs, the matter will be scheduled for oral argument before the commission. 

(6) Additional Evidence: A request to present additional evidence must be submitted by motion 
and must be accompanied by a statement showing good cause for the failure to present the 
evidence to the administrative law judge. The motion must accompany the brief filed under 
subsection (5)(a) or (b) of this rule. If the commission grants the motion or decides on its own 
motion that additional evidence is necessary, the matter will be remanded to an administrative 
law judge for further proceedings. 

(7) Scope of Review: The commission may substitute its judgment for that of the administrative 
law judge in making any particular finding of fact, conclusion of law, or order except as limited 
by OAR 137-003-0655 and 137-003.-0665. 

(8) Service of documents on other participants: All documents required to be filed with the 
commission under this rule must also be served upon each participant in the contested case 
hearing. Service can be completed by personal service, certified mail or regular mail. 

Stat. Auth.: ORS 183.341 & 468.020 
Stats. Implemented: ORS 183.460, 183,464 & ORS 183.470 
Hist.: DEQ 78, f. 9-6-74, ef. 9-25-74; DEQ 115, f. & ef. 7-6-76; DEQ 25-1979, f. & ef. 7-5-79; 
DEQ 7-1988, f. & cert. ef. 5-6-88; DEQ l-2000(Temp), f. 2-15-00, cert. ef. 2-15-00 thru 7-31-
00; DEQ 9-2000, f. & cert. ef. 7-21-00; Renumbered from 340-011-0132 by DEQ 18-2003, f. & 
cert. ef. 12-12-03 



( e) Extensions: The commission or director may extend any of the time limits contained in 
section ( 5) of this rule. Each extension request must be in writing and filed with the commission 
before the expiration of the time limit. Any request for an extension may be granted m denied in 
whole or in part. 

(f) Dismissal: The commission may dismiss any petition, upon motion of any participant or on its. 
own motion, if the participant(s) seeking review fails to timely file the exceptions or brief 
required under subsection (5)(a) of this rule. A motion to dismiss made by a participant must be 
filed within 45 days after the filing of the Petition. At the time of dismissal, the commission will 
also enter a final order upholding the proposed order. 

(g) Oral Argument: Following the expiration of the time allowed the participants to present 
exceptions and briefs, the matter will be scheduled for oral argument before the commission. 

(6) Additional Evidence: A request to present additional evidence must be submitted by motion 
and must be accompanied by a statement showing good cause for the failure to present the 
evidence to the administrative law judge. The motion must accompany the brief filed under 
subsection (5)(a) or (b) of this rule. If the commission grants the motion or decides on its own 
motion that additional evidence is necessary, the matter will be remanded to an administrative 
law judge for further proceedings. 

(7) Scope of Review: The commission may substitute its judgment for that of the administrative 
law judge in making any particular finding of fact, conclusion of law, or order except as limited 
by OAR 137-003-0655 and 137-003.-0665. 

(8) Service of documents on other participants: All documents required to be filed with the 
commission under this rule must also be served upon each participant in the contested case 
hearing. Service can be completed by personal service, certified mail or regular mail. 

Stat. Auth.: ORS 183.341 & 468.020 
Stats. Implemented: ORS 183.460, 183,464 & ORS 183.470 
Hist.: DEQ 78, f. 9-6-74, ef. 9-25-74; DEQ 115, f. & ef. 7-6-76; DEQ 25-1979, f. & ef. 7-5-79; 
DEQ 7-1988, f. & cert. ef. 5-6-88; DEQ 1-2000(Temp), f. 2-15-00, cert. ef. 2-15-00 thru 7-31-
00; DEQ 9-2000, f. & cert. ef. 7-21-00; Renumbered from 340-011-0132 by DEQ 18-2003, f .. & 
cert. ef. 12-12-03 



July 7, 2004 

Ms. Mikell O'Mealy 
Environmental Quality Commission 
811 SW 6th Ave. 
Portland, OR 07204 

Dear Ms. O'Mealy: 

Attachment E 

I regret that I sent my request for a hearing late and I apoligize for any 
inconvenience this has caused .. 

I would like to ask the board of the Environmental Quality Commission for 
a new hearing date. Your consideration will be appreciated. 

Sincerely, 

1/!tz!!fd/;t;/ '°~?/r!?Jf;;;:::~·· 
Wm. McClannahan 

5'/l-
H>W.t ~ 927- 38CJ'I 

wwiz;<;t{f-C/22- 325& 

WMM/vj 

RECEIVED 
JUL 0 9 2004 
Oregon DEQ 

Office of the Director 



June 16, 2004 

Mikell O'Mealy 
Environmental Quality Commission 
811SW6th Ave. 
Portland, OR 07204 

Dear Mr. O'Mealy: 

Attachment F 

In regards to the 60 square foot of material Mr. Hock claimed to have found, where he 
said it was, was not on my property. The other areas shown in the pictures he 
presented were also not on my property. Mr. Hock apparently was not aware of my 
property boundaries and refused to let me go with him onto the property. 

Later Mr. Hock lied about it in a conference call with Mr. Brian Smith, Attorney Tom 
Ditton and myself, stating that I had told him that I had other meetings and was unable 
to meet him there. This can be substantiated. 

Respectfully, 

Wm. McClannahan 

WMM/vj 
cc: Bryan Smith 

RECEIVED 
IUN 1. 7 2004 
Oregon OEQ 

Oh l¢if tne Director 



Answers to issues 

1 1 weather Respondent allowed unlicenced contractors to perform an abatement project. 

2 The DEQ guidelines stated that a licenced contractor may not be required for non friable material 

3 depending on the weight and the composition of the material being disposed of. 

4 Palmers & Sons took a sample of the material to a scale and weighed it and by the volnme to be 

5 removed it was less than Y, the amount allowed. 

6 Proof of this is in the receipt from the disposal sight. 

7 The material was inspected and was deemed non friable by several qualified people and by DEQ 

8 guidelines,( to be friable it must be able to be broken to dust with hand pressure.) 

9 The material is concrete and could not be broken by hand. There for no license was required 

i 0 2. Wether Respondent allowed the open accumulation of asbestos containing material. 

11 The material in question was picked up of the ground and loaded onto a truck immediately 

12 wrapped and taken directly to the licenced land fill. It is not possible to pick anything up and 

13 place it in a sealed container without first having it open. The DEQ rep who was present said the 

14 material was mostly on the truck when she was there and when she left the material on the truck 

15 was wrapped labeled and driven to the dnmp. The material was neither accnmulated or stored, 

16 and it was a non friable. Cement based product. 

17 3. Some of the material in question contained asbestos. By DEQ guidelines it was and 

18 remained non friable. Friable was and is the issue not weather it contained asbestos as DEQ 

1 guidelines are for Friable asbestos containing material. 



1 4. There can not be a penalty for doing everything required by DEQ rules and if 

2 interpretation is allowed then the regulations need rewritten. How can any one be fined when the 

3 questions are asked of those officials responsible and all of the requirements are met or exceeded. 

4 1 DEQ was contacted and asked if a special license was required the reply was (not required 

5 because of 

6 1 the volume 

7 2 it was not friable 

8 3 it was disposed of as recommended and in a fast efficient manner 

9 in addition 

10 DEQ was not present more than 30 minutes and at least one DEQ agent lied and we have proof 

recorded and in testimony and in pictues. 

12 If a fine is to be issued it must be to the DEQ agent who lied. I am required to be responsible for 

13 my actions and the actions of those I hire. Therefore DEQ must be responsible for their actions 

14 and actions and lies of those hired also. 



Dreg on 
Theodore R. Kulongoski, Governor 

May 18, 2004 

Via Certified Mail 
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William McClannahan 
P.0.Box224 
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RE: Agency Case Number AQ/AB-ER-03-134 

ru 
Total Postage & F< 

ru o "s""en"1 "'roc----
D 
l"- srre-ecJtp·r:r10:;·--·· 

or PO Box No. 

William McCJannahan 
P.O. Box224 
Umatilla, OR 97882 

CitY;-state;z, p:;::f ••· 
Dear Mr. McClannahan: 

On May 14, 2004, the Environmental Quality Commission (Commission) received your timely request 
for Commission review of the Proposed Order for the above-referenced case. 

The Proposed Order outlined appeal procedures, including filing of exceptions and briefs. The hearing 
decision and Oregon Administrative Rules (OAR 340-011-0575) state that you must file exceptions and 
brief within thirty days from the filing of your request for Commission review, or June 14, 2004. Your 
exceptions must specify the findings and conclusions in the Proposed Order that you object to, and also 
include proposed alternative findings of fact, conclusions of law, and an alternative order with specific 
references to the parts of the record upon which you rely. The brief must include the arguments 
supporting these alternative findings of fact, conclusions of law and order. Failure to take an exception 
to a finding or conclusion in the brief waives your ability to later raise that exception. Once your 

· exceptions have been received, a representative of the Department of Environmental Quality may file an 
answering brief within thirty days. The Commission may extend any of the time limits contained in OAR 
340-011-0575(5) if an extension request is made in writing and is filed with the Commission before the 
expiration of the time limit. I have enclosed a copy of the applicable administrative rules for your 
information. 

To file exceptions and briefs, please mail these documents to Mikell O'Mealy, on behalf of the 
Environmental Quality Commission, at 811 SW 6th Avenue, Portland, Oregon, 97204, with a copy to 
Bryan Smith, Oregon Department of Environmental Quality, 811SW6th Avenue, Portland, Oregon 
97204. If you fail to timely file the exceptions or brief, the Commission may dismiss your petition for 
review. At the time of dismissal, the Commission will also enter a final order upholding the proposed 
order. 

After both parties file exceptions and briefs, this item will be set for Commission consideration at a 
regularly scheduled Commission meeting, and I will notify you of the date and location. If you have any 
questions about this process, or need additional time to file exceptions and briefs, please call me at 503-
229-5301or800-452-4011 ext. 5301 within the state of Oregon. 

Sincerely, 

l%~tlt O'iJ.t~ / . 
Mikell o'Me.aly ~O . 
Assistant to the Commission 

cc: Bryan Smith, Oregon Department of Environmental Quality 

'DEQ-1 @ 



May 11, 2004 

Environmental Quality Commission 
Clo D EQ - Assistant to the Director 
811 SW 6'h Avenue 
Portland, OR 97204 

RE: OAH Case No. 112574 
Agency Case Number AQ/AB-ER-03-134 

PETITION FOR REVIEW 

I do hereby request that the Commission review the proposed, order. 
J ·. 

:l / j . ,;:/ . ~l,~,7 / ) 

1/f!l;:l/!?6f%7//,?#~>~/ ~ ./' 

William McClannahan 

Attachment H 



Attachment I 

BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS 
STATE OF OREGON 

for the 
ENVIRONMENTAL QUALITY COMMISSION 

IN THE MATTER OF: 

WILLIAM M. MCCLANNAHAN, 
Respondent, 

) PROPOSED AND FINAL ORDER 
) 
) 
) 
) OAH Case No. 112574 
) Agency Case Number AQ/ AB-ER-03-134 
) Umatilla County 

HISTORY OF THE CASE 

On September 12, 2003, the Department of Environmental Quality (Department) issued a Notice 
of Assessment of Civil Penalty (Notice) to Respondent William M. McClannahan. The Notice alleged 
that Respondent violated ORS 468A.715(1)1

, OAR 340-248-0110(2)2 and 340-248-0205(1)3.. 

On September 23, 2003, Respondent requested a hearing, which was held on March 4, 2004, in 
Pendleton, Oregon. Andrea H. Sloan, from the Office of Administrative Hearings, presided as the 
Administrative Law Judge (ALJ). Respondent William M. McClannahan appeared in person with 
counsel Thomas J. Ditton, and testified at the hearing. Also testifying on behalf of Respondent was 
Walter Curry. Environmental Law Specialist Bryan Smith represented the Department. Witnesses for 
the Department were Tom Hack and Patty Jacobs. 

ISSUES 

( 1) Whether Respondent allowed unlicensed contractors to perform an asbestos abatement 
project on property he owned. 

1 ORS 468A.715 provides as follows: 
(!)Except as provided in subsection (2) of this section, an owner or operator of a 
facility containing asbestos shall require only licensed contractors to perform asbestos 
abatement projects. 
(2) A facility owner or operator whose own employees maintain, repair, renovate or 
demolish the facility may allow the employees to work on asbestos abatement projects 
only ifthe employees comply with the training and certification requirements 
established under ORS 468A.730. 

2 OAR 340-248-0110(2) provides that "An owner or operator of a facility may not allow any persons 
other than those employees of the facility owner or operator who are appropriately certified or a licensed 
asbestos abatement contractor to perform an asbestos abatement project in or on that facility." 
3 OAR 340-248-0205(1) provides that "No person may openly accumulate friable asbestos material or 
asbestos-containing waste material." 

In the Matter of William M McC/annahan, Page 1 of 12 
Office of Administrative Hearings #112574 



(2) Whether Respondent allowed the open accumulation of asbestos-containing material 
on property he owned. 

(3) Whether the Department properly determined that the samples taken from 
Respondent's property contained more than one percent by weight of asbestos; and 

( 4) If so, whether the civil penalty assessment calculated by the Department is 
appropriate. 

EVIDENTIARY RULINGS 

Department Exhibits Al through Al5 and Respondent's Exhibits Rl through RS were admitted 
into the record. Respondent objected to Exhibits A9 and Al2, arguing lack of foundation, and to 
Exhibit A13, arguing that the exhibit was entitled to little weight. These exhibits were admitted over 
objection and the record was closed at the end of the hearing. 

FINDINGS OF FACT 

(1) Respondent is the owner of property located on Theater Lane, off of Highway 395, in 
Hermiston, Umatilla County, Oregon. The property is commonly referred to as the Hermiston 
Drive-In Theater. (Ex. A3, testimony of Hack and Respondent.) 

(2) Respondent purchased the drive-in theater approximately 20 years ago. The d1ive-in 
had been in existence for about 50 years, and consisted of a large screen (approximately 60 feet 
high by 100 feet wide, including a ten foot "skirt" at the bottom of the screen), a concession 
building, and a projection building. Throughout the years, a few screen panels were replaced 
with panels that did not contain asbestos, although the majority of the screen was made up of the 
original panels. About six to eight years ago, Respondent decided to close the drive-in theater. 
During the intervening years, the theater screen was not maintained and experienced weathering 
and deterioration. As a result, some of the screen's panels broke off and fell to the ground. 
(Testimony of Respondent and Hack.) 

(3) In 2000, Respondent sold some of the drive-in property to Bruce Humphrey. 
Respondent retained ownership of about six acres, including the land where the drive-in screen 
was located. (Testimony of Respondent.) 

( 4) Respondent became concerned about the deterioration of the screen because he knew 
that "hobos" camped out on his property and he was worried that someone would be injured if 
the screen fell down. Denis L. Palmer, owner of Palmers & Sons Construction, Inc, a local 
company, had previously done work for Respondent. On or about May 1, 2003, Respondent 
entered into a contract with Palmers & Sons for demolition and removal of the screen. Mr. 
Palmer wrote the contract that both he and Respondent signed. Respondent contracted to pay 
Pahners & Sons $5,000, and agreed that "any and all usable materials removed become the 
property of Pahners and Son's Inc." (Ex. A4-3; testimony of Respondent.) 
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(5) On May 7, 2003, Patty Jacobs, an environmental engineer with the Department,4 
received a call from Frank Messina, with the Department's air quality program office in Bend. 
Mr. Messina reported receiving an anonymous complaint about an asbestos project in Hermiston. 
Mr. Messina asked Ms. Jacobs to investigate the complaint because she was much closer to 
Hermiston than he was. (Testimony of Jacobs.) 

(6) During the early afternoon of May 7, 2003, Ms. Jacobs arrived at the drive-in property 
with a digital camera. She noticed a large truck and about three or four people near the truck. 
She approached and contacted Mr. Palmer, who identified himself as the foreman on the project. 
Mr. Palmer explained that he was demolishing and removing the movie screen, which he said 
was about 60 feet by 100 feet in size. Ms. Jacobs observed a large black plastic tarp on the 
ground near the truck. She saw piles of broken lumber on the tarp and pry bars nearby. Ms. 
Jacobs also saw a large amount of broken gray and white material, which she understood to be 
pieces of the theater screen, in the bed of the truck. The pieces of screen were of varying size. 
Mr. Palmer told Ms. Jacobs that this was the "last load," and that they were almost done with the 
project. Mr. Palmer also told Ms. Jacobs that he was taking the load to the Boardman dump. 
Because Mr. Palmer indicated that this was the "last load," Ms. Jacobs surmised that other 
"loads" had already been taken to the dnmp. Mr. Palmer told Ms. Jacobs that a laboratory had 
tested the screen and that he believed the screen was made of non-friable asbestos-containing 
material (ACM). Ms. Jacobs was concerned that the pieces of screen in the truck were actually 
friable ACM because they were irregularly broken.' Mr. Palmer gave Ms. Jacobs permission to 
take a sample of the screen material from the back of the truck. Ms. Jacobs reached into the 
truck and broke off a comer piece of the screen material by hand. Before she left, Ms. Jacobs 
took several digital photographs. (Ex. A2-l-5 and testimony of Jacobs.) 

(7) Ms. Jacobs did not order Mr. Palmer to stop work on the theater site because it was 
clear to her that most of the screen had already been removed before she arrived. And, Mr. 
Palmer's statement that the truck contained the "last load" confirmed her belief that the job was 
mostly complete. Ms. Jacobs did not see any screen material other than what was in the truck. 
Ms. Jacobs was new to the job and did not know whether she had authority to shut down the 
work site. The material in the truck was not wet, and Ms. Jacobs did not see a source for water 
near the truck. Ms. Jacobs advised Mr. Palmer to securely wrap and label the material. She 
further encouraged Mr. Palmer to wet the material. Ms. Jacobs !mew that requiring Mr. Palmer 
to remove the pieces of screen from the truck could increase the risk of exposure to friable ACM 
to the people nearby and to the environment. (Ex. A2-5 and testimony of Jacobs.) 

(8) Ms. Jacobs returned to her office with the sample. She contacted Mr. Messina, told 
him what she had seen and sent him the sample. Mr. Messina then sent the sample to the 
Department's laboratory for analysis. The laboratory determined that the sample taken from the 

4 Ms. Jacobs joined the Department's Pendleton office on April 22, 2003. Her previous experience was as 
an engineer responsible for overseeing removal of asbestos from the Hyperion Waste Water Treatment 
Plant in Los Angeles, California. (Testimony of Jacobs.) 
5 Ms. Jacobs does not have specific training or experience in identifying asbestos, but she suspected, 
because the pieces in the truck were irregularly broken and dusty and based on what Mr. Palmer had told 
her, that the ACM was friable. (Testimony of Jacobs.) 

Jn the Matter of William M McClannahan, Page 3 of 12 
Office of Administrative Hearings #112574 



drive-in contained 10 percent chrysotile asbestos. (Exs. Al, A2-6 and testimony of Jacobs and 
Hack.) 

(9) The ACM in the truck has the potential for public exposure to asbestos or for the 
release of asbestos into the environment. (Testimony of Jacobs.) 

(10) Tom Hack, a natural resource specialist for the Department, spoke with Ms. Jacobs 
shortly after May 12, 2003. Ms. Jacobs showed Mr. Hack the photographs she had taken at the 
drive-in and explained what she had seen during her May 7, 2003 inspection. Mr. Hack 
reviewed the laboratory analysis report. Mr. Hack believed, based on the photographs and on his 
training and experience, that the ACM in the truck was friable. Mr. Hack determined, through 
Umatilla County records, that Respondent was the owner of the drive-in property. Mr. Hack also 
learned that Denis Pahner was in charge of the demolition project, that Maurice McDaniel was 
the job foreman, and that Atkinson Reforestation, a temporary labor service, provided workers 
for the job. Mr. Atkinson provided Mr. Hack with the names of six workers from his company 
that had worked for Mr. Palmer and Mr. McDaniel on the drive-in demolition job. Mr. Hack 
confirmed, by checking Department databases, 6 that neither Mr. Palmer nor Mr. McDaniel were 
licensed asbestos abatement contractors, and that none of the six workers provided by Atkinson 
Reforestation were certified asbestos abatement workers. (Testimony of Hack.) 

(11) On June 9, 2003, Mr. Hack contacted Respondent, who acknowledged being the 
owner of the property. Respondent further aclmowledged that his son had told him that the 
screen might contain asbestos. Respondent told Mr. Hack that he had a contract with Denis 
Palmer that released Respondent of all liability. Respondent also told Mr. Hack that the screen 
had become badly weathered. After speaking with Respondent, Mr. Hack sent him a Notice of 
Noncompliance (NON), dated June 9, 2003. (Exs. AS and A6 and testimony of Hack.) 

(12) On June 11, 2003, Mr. Hack inspected the drive-in property. The site was cleaned 
"fairly well," but he saw approximately 60 square feet of broken screen material on the ground in 
the southeast comer of the property. The material Mr. Hack saw was comparable to the material 
Ms. Jacobs saw in the truck during her inspection on May 7, 2003. Mr. Hack concluded that the 
material on the ground looked friable. He took digital photographs and collected two samples of 
the material. The material was irregularly broken and left powdery residue inside of the sample 
bags. Mr. Hack submitted the samples to the Department's laboratory, which determined that 
the samples each contained 10 percent chrysotile asbestos. Mr. Hack believed that the ACM he 
saw on the ground had the potential to expose the public to asbestos, or to release asbestos into 
the environment. (Exs. A7 and AS and testimony of Hack.) 

(13) After receiving the June 9, 2003 NON, Respondent decided to visit the drive-in site. 
Respondent asked Walter Curry, whom he had known for 30 years, to accompany him. Mr. 
Curry had previously done work for Respondent at the drive-in, although he had not been on the 
property for several years. Respondent told Mr. Curry that he was being "bothered" by DEQ and 
that he wanted a "disinterested party" to inspect the site with him. Respondent and Mr. Curry 

6 The Department maintains a database of all licensed abatement contractors and all certified abatement 
workers. A certified worker is required to complete 40 hours of asbestos abatement training. A licensed 
contractor must also complete 80 hours of supervisory training. (Testimony of Hack.) 
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visited the drive-in on June 18, 2003 and they searched the area directly under where the screen 
would have fallen. Respondent found and removed a small, very hard piece of material that he 
believed was from the screen.7 Respondent never sent the piece of material that he picked up to 
a laboratory to determine ifthe piece contained asbestos. (Ex. Rl and testimony of Respondent 
and Curry.) 

(14) Following his June 11, 2003 inspection, Mr. Hack sent Respondent a second NON on 
June 25, 2003, advising Respondent that he was in violation of Oregon Environmental law by 
openly accumulating ACM on his property. Respondent was ordered to have all remaining 
ACM abated from his property by an Oregon licensed abatement contractor no later than June 
30, 2003. Mr. Hack also emailed Respondent with the results of his inspection and the 
laboratory analysis results, and advised Respondent that the ACM on his property was friable. 
(Exs. A14 and A15 and testimony of Hack.) 

(15) Respondent did not contact the Department following the second NON. The 
Department did not receive notification from an Oregon licensed abatement contractor that the 
ACM on Respondent's property had been abated. (Testimony of Hack.) 

(16) On July 1 and July 3, 2003, Becky Hillwig, an inspector with the Oregon 
Occupational Safety and Health Administration (OSHA), inspected Respondent's drive-in 
property. Mr. Hack contacted OSHA because workers had been exposed to ACM during the 
screen demolition job. Ms. Hillwig also found broken screen material on the ground. Ms. 
Hillwig took three samples of the material, which was tested by the Oregon Department of 
Consumer and Business Services Occupational Health Laboratory on July 24, 2003. The 
laboratory determined that each of the samples contained between 10 and 20 percent chrysotile 
asbestos. (Ex. A9 and testimony of Hack.) 

(17) On August 22, 2003, Mr. Hack returned to Respondent's property and determined 
that the ACM he had seen earlier was still on the ground in the southeast comer of the drive-in 
property. (Testimony of Hack.) 

(18) On August 27, 2003, Mr. Hack sent a third NON, advising Respondent that he was in 
violation of Oregon Environmental law by continuing the open accumulation of ACM on his 
property. Mr. Hack also advised Respondent ofOSHA's inspection, and noted that, since the 
second NON, all of Mr. Rack's attempts to contact Respondent had been unsuccessful. Mr. 
Hack advised Respondent that he was required to immediately hire an Oregon licensed 
abatement contractor to remove the ACM from the property. (Ex. Al 0 and testimony of Hack.) 

(19) On November 7, 2003, Mr. Hack and Respondent's attorney, Mr. Ditton, viewed the 
property. Between August 22, 2003 and November 7, 2003, the property had been significantly 
altered due to construction on the adjoining parcel. The drive-in property had been graded and 
cleared and in some areas, graveled, and the frame for a large cinema had been erected. The 
property did not look as it had on August 22, 2003. Mr. Hack and Mr. Ditton were not able to 

7 Mr. Ditton brought the piece to hearing, where it was admitted as Exhibit Rl. Respondent never had 
Exhibit Rl tested by a laboratory to determine whether or not it contained asbestos. Exhibit Rl is very 
hard and could not be broken by hand pressure alone. Exhibit Rl is not painted. 
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determine where Mr. Hack had twice seen ACM on the ground. (Ex. Al 1 and testimony of 
Hack.) 

(20) Respondent did not contact Mr. Hack or the Department in response to the NONs 
because he disagreed with everything the Department said and was "disgusted." After his June 
18, 2003 inspection Respondent did not contact Mr. Hack or the Department to say that he did 
not seen any ACM on his property. (Testimony of Respondent.) 

(21) Mr. Hack spoke with Fred Kubrik, a project manager with Tektonics in Walla Walla, 
Washington. Mr. Kubrik has experience removing asbestos-containing movie screens. He 
estimated that the cost of proper abatement of a screen comparable in size to Respondent's screen 
would be approximately $15,000. He further estimated that disposal costs would add another 
$1,000 to $3,000 to the cost of the project. The total estimated cost would be between $16,000 
and $18,000. (Exhibits Al2, A13 and testimony ofHack. 

CONCLUSIONS OF LAW 

(I) Respondent allowed unlicensed asbestos abatement contractors to perform an asbestos 
abatement project on his property. 

(2) Respondent allowed the open accumulation of asbestos-containing materials on his 
property. 

(3) The samples taken by the Department were properly tested to determine that they 
contained more than one percent by asbestos by weight. 

(4) The Department's civil penalty assessment is appropriate. 

OPINION 

Respondent argued that the Department's action was improper for a number ofreasons. 
First, Respondent contended that he did not own the screen at the time of the demolition project, 
and thus was not liable for any violation resulting from the project. Second, Respondent argued 
that the screen material was not friable, based on the Exhibit RI. Third, Respondent contended 
that he was cooperative with the Department, and that the penalty assessment should reflect this 
fact. Finally, Respondent asserted that the record does not contain sufficient evidence to 
establish that the first sample tested by the Department contained more than one percent by 
weight of asbestos. 

"The burden of presenting evidence to support a fact or position in a contested case rests 
on the proponent of the fact or position." ORS 183 .450(2). Here, the Department has the 
burden of proving its allegations by a preponderance of the evidence. See Harris v. SAIF, 292 
Or 683, 690 (1982) (general rule regarding allocation of burden of proof is that the burden is on 
the proponent of the fact or position.); Cook v. Employment Div., 47 Or App 437 (1980) (in the 
absence of legislation adopting a different standard, the standard in administrative hearings is 
preponderance of the evidence). Proof by a preponderance of evidence means that the fact 
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finder is persuaded that the facts asserted are more likely true than false. Riley Hill General 
Contractors v. Tandy Corp., 303 Or 390 (1989). In this case, the Department has the burden. 
After reviewing the record, I conclude that the Department has met its burden. 

Asbestos abatement project 

The legislature has given the Environmental Quality Commission authority to "adopt such 
rules and standards as it considers necessary and proper in performing the functions vested by 
law in the commission." ORS 468A.020(1 ). In addition, ORS 468A. 707 requires the 
Environmental Quality Commission to promulgate rules to "(a) Establish an asbestos abatement 
program that assures the proper and safe abatement of asbestos hazards through contractor 
licensing and worker training." Within this authority, the Environment Quality Commission 
developed rules relating to environmental quality issues, including rules relating to asbestos 
abatement and the definition of applicable statutory terms. 

The Department defines an "asbestos abatement project" as follows: 

[ A]ny demolition, renovation, repair, construction or maintenance activity of 
any public or private facility that involves the repair, enclosure, encapsulation, 
removal, salvage, handling, disturbance, or disposal of any asbestos containing 
material with the potential of releasing asbestos fibers from asbestos 
containing material 8 into the air. 

OAR 340-248-0010(6). 

The record in this case establishes that Respondent hired Palmers & Sons Construction to 
demolish and remove the drive-in theater screen on Respondent's property. At that time, 
Respondent !mew that all but a few of the screen panels probably contained asbestos-containing 
material. Department testing established that the samples taken by Ms. Jacobs and Mr. Hack 
were, in fact, ACM. Palmers & Sons were not licensed asbestos abatement contractors, and none 
of the workers they hired through Atkinson Reforestation were licensed asbestos abatement 
workers. Generally, licensed abatement contractors and workers must conduct all asbestos 
abatement projects. The Department has carved out exceptions to this requirement at OAR 340-
248-0250(2),9 but based on the facts adduced at hearing, the demolition of the drive-in screen 
does not qualify as an exception under this rule. The demolition of the screen was, therefore, an 
asbestos abatement project. 

8 "Asbestos-containing material" is defined at OAR 340-248-0010(8) to include "any material, including 
particulate material, that contains more than one-percent of asbestos as determined using the method 
specified in 40 CFR Part 763 Appendix E, Subpart E, Section 1, Polarized Light Microscopy." 
9 OAR 340-248-0250(2) exempts the following projects from the general requirements OAR 340 division 
248: asbestos abatement conducted within a single private residence; abatement conducted outside of a 
single property if the residence is not a rental property, a commercial business, or intended to be 
demolished; residential buildings with less than four dwelling units (constructed after 1987); projects 
removing "mastics and roofing products that are fully encapsulated with a petroleum-based binder and are 
not hard, dry, or brittle;" projects involving removal ofless than three square feet or three linear feet of 
ACM; and projects to remove ACM that are sealed "from the atmosphere by a rigid casing;" 
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I reject Respondent's argument that he had no liability for the demolition project because 
he was not the owner of the screen. ORS 468A.715(1) requires that "an owner or operator ofa 
facility containing asbestos shall require only licensed contractors to perform asbestos abatement 
projects." The statute does not define "owner or operator," however, that phrase is defined by 
the Department's administrative rules. '"Owner or operator' means any person who owns, 
leases, operates, controls or supervises a facility being demolished or renovated or any person 
who owns, leases, operates, controls, or supervises the demolition or renovation operation, or 
both." OAR 340-248-0010(33). The Department has established that Respondent was the owner 
of the drive-in theater property. The fact that Denis Palmer was allowed to salvage the screen 
materials after demolition does not transfer ownership of the screen from Respondent to Mr. 
Pahner. Respondent was ultimately responsible for ensuring that the screen demolition was done 
in compliance with environmental law. 

For this particular violation, I do not have to decide whether the ACM samples were 
friable because friability is not required within the definition of an asbestos abatement project. 

Open accumulation of ACM 

I do, however, need to decide whether the material sampled by the Department is friable in 
order to determine whether Respondent openly accumulated ACM. There is no statutory 
definition of "open accumulation." Within its statutory authority, the Department has defined 
"open accumulation" of ACM as "any accumulation, including interim storage, of friable 
asbestos-containing material or asbestos-containing waste material other than material securely 
enclosed and stored as required by this chapter." OAR 340-248-0010(32). 

The Department alleges that the ACM found on the ground on Respondent's property 
during Mr. Rack's June 11, 2003 and August 22, 2003 inspections was openly accumulated, in 
violation of environmental rules. Respondent counters that he did not see any ACM, other than 
Exhibit Rl, during his inspection of the property on June 18, 2003. Respondent further argues 
that Exhibit Rl is not friable. 

I must first determine whether the samples taken from Respondent's property were friable 
ACM. Both Ms. Jacobs and Mr. Hack testified that the samples they took from Respondent's 
property were friable. Ms. Jacobs testified that she easily broke off the sample she took from a 
larger piece of material. She further testified that she used one hand to break off her sample. 
Mr. Hack testified that he believed that the material in the truck was friable based on his review 
of Ms. Jacob's photographs, and on his discussion with her. He also relied on his experience 
with ACM. Mr. Hack determined that the material he saw on the ground looked friable. He 
further testified that this material was similar in appearance to the material Ms. Jacobs saw in the 
truck. The pieces on the ground, and in the truck, were irregularly broken. Mr. Rack's samples 
left a powdery residue inside of the sample bags. 

Respondent argues that Exhibit Rl is a representative sample of the material tested by the 
Department, and it is not friable because it cannot be broken by hand pressure. I note, however, 
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that Respondent never sent Exhibit Rl to a laboratory to determine whether it contained 
asbestos. 

ORS 468A.700(8) defines "friable asbestos material" as "any asbestos-containing material 
that hand pressure can crumble, pulverize or reduce to powder when dry." The Department's 
definition of "friable asbestos material" mirrors the statutory definition. OAR 340-248-
0070(25). 

The samples taken by the Department meet the definition of "friable asbestos material" 
because the samples were breakable by hand. The record does not support Respondent's 
argument that the material tested by the Department was not friable because Respondent's 
Exhibit Rl cannot be broken by hand pressure. Both Mr. Hack and Ms. Jacobs testified that 
Exhibit RI looked similar to the samples they collected, but there is no evidence before me that 
Exhibit Rl is from the same source as the Department's samples, or that it contains ACM. By 
contrast, there is evidence that the samp !es taken by the Department contained 10 percent 
chrysotile asbestos. Thus, the Department has established that the samples collected from 
Respondent's property contained "friable asbestos material." And, because the ACM in the truck 
and on the ground was not "securely enclosed and stored," it was openly accumulated in 
violation of environmental law. OAR 340-248-0205(1) ("No person may openly accumulate 
friable asbestos material or asbestos-containing waste material.") 

Results of laboratory testing 

Respondent further argues that the Department failed to prove that the samples tested by 
the Department's laboratory contained more than one-percent asbestos by weight, as required by 
statute. ORS 468A.700(5) defines "asbestos-containing material" as "any material containing 
more than one-percent asbestos by weight." The Department's rules mirror the statutory 
definition. 

According to Exhibit Al, the Department's laboratory determined that the sampled taken 
by Ms. Jacobs contained "10% chrysotile asbestos." Exhibit A8 indicates that the two samples 
taken by Mr. Hack also contained "10% chrysotile asbestos." OAR 340-248-0205(4) provides 
that "[t]he content of asbestos in any asbestos-containing material must be determined using the 
method specified in 40 CFR Part 763, Subpart E, Appendix E, Section 1, Polarized Light 
Microscopy or another method approved by the Department." Page two of Exhibit A8 contains 
the following explanation: "For asbestos analysis, samples are quantified by matrix reduction 
and visual estimation by microscopic examination using a dissecting microscope and polarized 
light microscope." (Emphasis added.) 

I am persuaded that the Department has established, by a preponderance of the evidence, 
that the Department's laboratory analysis complied with regulations, and that the samples tested 
contained ACM, in violation of environmental law. 

Assessment of Civil Penalty 
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Finally, Respondent argues that the penalty assessed by the Department is incorrect. 
Specifically, Respondent questioned the propriety of the Department's finding that he was not 
cooperative, and the amount of the economic benefit used by the Department. 

The Director of the Department is authorized to assess civil penalties for any violations of 
the Department's rules or statutes. OAR 340-012-0042. The amount of civil penalties assessed 
is determined through use of a matrix and formula contained in OAR 340-012-0045. 

In this case, the Department determined that Respondent was liable for $10,000 in civil 
penalties based on Respondent allowing unlicensed persons to conduct an asbestos abatement 
project on his property. The Department did not seek a penalty for Respondent's open 
accumulation of ACM. The penalty was determined by calculating the base penalty (BP) and 
considering other factors, such as prior significant actions (P), past history (H), the number of 
occurrences (0), the cause of the violation (R), Respondent's cooperation (C), and the economic 
benefit that Respondent gained by noncompliance with the Department's rules and statutes. The 
formula for determining civil penalties in this case is expressed as follows: "BP+ [(0.1 x BP) x 
(P + H + 0 + R + C)] + EP." 

Because the violation had the potential for public exposure to asbestos, or to the release of 
asbestos into the environment, the Department determined that the based penalty (BP) should be 
$6,000. 10 Respondent challenged the determination that he committed a major magnitude, Class 
1 violation. He argued that Mr. Hack and Ms. Jacobs could not have been concerned about 
exposure of the public to asbestos, or about release of asbestos into the environment, because 
they did not quarantine the site, or require Respondent to repackage the material in the truck. 
Ms. Jacobs satisfactorily explained why she did not shut down the work site or require 
Respondent to repackage the ACM in the truck. Respondent's argument is not persuasive. The 
Department's determination of this factor was correct. 

The Department also determined that the P, H and 0 factors should all be assigned values 
of "0." Respondent did not challenge these determinations. The Department concluded that the 
R factor should be assigned a value of 2 because Respondent was negligent in committing this 
violation. I agree. Respondent !mew that most of the screen panels contained asbestos, but he 
did not hire a licensed abatement contractor to demolish the screen. Respondent did not 
specifically challenge this determination, which was correctly made. 

Respondent did, however, challenge the Department's determination that the C factor was 
properly assigned a value of 2. Specifically, Respondent argued that he did cooperate with the 
Department, but Mr. Hack was rude to him and prevented him from attending the inspections. 
Mr. Hack testified that he left several messages, by telephone and email, for Respondent in 
addition to sending Respondent three NONs which detailed the violations and the corrective 

10 According to OAR 340-012-0050(1)(u), "Failing to hire a licensed contractor to conduct an asbestos 
abatement project which results in the potential for public exposure to asbestos or to the release of 
asbestos into the environment" is a Class 1 violation. This violation was determined to be major (rather 
than minor or moderate) because the amount of asbestos improperly abated was more than 160 square 
feet. OAR 340-012-0090(1 )( d)(A). This Class 1 major magnitude violation is assigned a base penalty of 
$6,000. OAR 340-012-0042(l)(a). 
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action that the Department expected Respondent to take. Respondent testified that he was 
"disgusted" with the Department and that he chose not to respond to Mr. Hack or anyone else 
from DEQ. He further testified that he did not see any reason to tell Mr. Hack that he was unable 
to find any ACM during his June 18, 2003 inspection of the property. Because Respondent did 
not contact the Department in response to the three NONs, the Department is justified in 
determining that Respondent was uncooperative. Respondent's argument to the contrary is not 
persuasive. 

Respondent also argued that the economic benefit (EB) calculation11 was incorrect because 
Respondent did not save any money by having Palmers & Sons remove the screen. Respondent 
argued that he paid $5,000 and allowed Mr. Palmer to keep any materials that he could salvage 
from the job. The EB value used by the Department is based on a finding that Respondent would 
have spent between $16,000 and $18,000 for a proper asbestos abatement of the screen. The 
Department chose to apply the lower figure in this case. Respondent's argument is contrary to 
regulations and without merit. 

The Department actually calculated a penalty of $14,697 for this violation. 12 ORS 
468.140(3)(b) provides, however, that no more than $10,000 may be assessed for each penalty 
per day. Because the Department considered Respondent's violation to be completed on one day, 
the Department reduced Respondent's penalty from $14,697 to $10,000. 

Based on this record, the civil penalty assessment of$10,000 is warranted. 

11 An economic benefit is "the monetary benefit that an entity gained by not complying with the law." 
ORS 468.130(2)(h) authorizes the Department to consider "any relevant rule of the commission" in 
calculating the economic benefit. The Department is required to include in its penalty assessments an 
"approximated dollar sum of the economic benefit." OAR 340-012-0045(1)(c)(F). The Department "may 
use the U.S. Environmental Protection Agency's BEN computer model" to calculate the economic benefit 
component of a penalty assessment. OAR 340-012-0045(1)( c)(F)(iii). 
12 The penalty was calculated as follows: 

penalty= $6,000 + [(0.1 x $6,000) x (0 + 0 + 0 + 2 + 2)] + $6,297 
= $6,000 + ($600 x 4) + $6,297 
= $6,000 + $2,400 + $6,297 
= $14,697 
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PROPOSED ORDER 

I propose that the Board issue the following order: 

Respondent is subject to a civil penalty in the aruount of$10,000. 

ISSUANCE AND MAILING DATE: 

REVIEW 

If you are not satisfied with this decision, you have a right to petition the Environmental 
Quality Commission for review. To have the decision reviewed, you must file a "Petition for 
Review" within 30 days of the date of service of this Order, as provided in Oregon 
Administrative Rule (OAR) 340-011-0132(1) and (2). Service is defined in OAR 340-011-0097, 
as the date the Order is mailed to you, not the date you receive it. The Petition for Review must 
be filed with: 

Environmental Quality Commission 
c/o DEQ - Assistant to the Director 
811 SW6thAvenue 
Portland OR 97204 

Within 30 days of filing the Petition, you must also file exceptions and a brief as provided in 
OAR 340-011-0132(3). 
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CERTIFICATE OF SERVICE 

I certify that on April 19, 2004, I served the attached Proposed and Final Order by mailing 
certified and/or first class mail, in a sealed envelope; with first class postage prepaid, a copy 
thereof addressed as follows: 

WILLIAM M MCCLANNAHAN 
POBOX224 
UMATILLA OR 97882 

BY FIRST CLASS MAIL AND CERTIFIED MAIL 
BY CERTIFIED MAIL RECEIPT# 7002 2410 0001 7411 0752 

THOMAS J DITTON 
ATTORNEY AT LAW 
PO BOX 802 
HERMISTON OR 97838 

BY FIRST CLASS MAIL AND CERTIFIED MAIL 
BY CERTIFIED MAIL RECEIPT# 7002 2410 0001 7411 0769 

BRYAN SMITH 
OREGONDEQ 
OFFICE OF COMPLIANCE AND ENFORCEMENT 
811 SW6THAVE 
PORTLAND OR 97204 

BY FIRST CLASS MAIL 

DEBORAH NESBIT 
OREGONDEQ 
OFFICE OF COMPLIANCE AND ENFORCEMENT 
811 SW6THAVE 
PORTLAND OR 97204 

BY FIRST CLASS MAIL 

Ann Redding, Administrative Spe iali t 
Office of Administrative Hearings 
Transportation Hearings Division 
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Oregon 
Theodore R. Kulongoski, Governor 

NOTICE OF HEARING 

Date Mailed: February 10, 2004 

Attachment J 
Office of Administrative Hearings 

Transportation Hearings Division 
Employment Department 

· 1905 Lana Avenue NE 
Salem, OR 97314 

(503) 945-5547 
FAX (503) 945-5304 
TTY 1-800-735-1232 

THOMAS .T DITTON 
ATTORNEY AT LAW 
POBOX802 
HERMISTON OR 97838 

BRYAN SMITH 
DEQ 
811 SW6THAVE 
PORTLAND OR 97204 

BY FIRST CLASS AND CERTIFIED MAIL. 
CERTIFIED MAIL RECEIPT #70011940 0000 1117 6972 

RE: In the Matter of William M McC!annahan 
For the Oregon Department of Environmental Quality. 
Office of Administrative Hearings Case No. 112574 
Agency Case No. AQ/AB-ER-03-134 

A hearing has been set in the above-entitled matter before the Office of Administrative Hearings. 

Hearing Date: 

Location: 

March 4, 2004 

DEQ Office 
700 SE Emigrant, Ste 330 
Pendleton or 97801 

Hearing Time: 8:30 a.m .. 

The Office of Administrative Hearings is an impartial tribunal, and is independent of the agency for whom the 
hearing is held. Your case has been assigned to Administrative Law Judge Andrea H. Sloan, an employee of 
the Office of Administrative Hearings. 

A request for reset of the hearing must be submitted in writing prior to the hearing. A postponement request 
will only be granted on a showing of good cause and with the approval of the administrative law judge. 

If you are hearing impaired or need a language interpreter at the hearing, immediately notify the Office of 
Administrative Hearings at (503) 945-5547 or TDD at 1-800-735-1232. The Office of Administrative 
Hearings can arrange for an interpreter at the hearing. Interpreters must be certified or qualified in 
order to participate in a contested case hearing and may not have a conflict of interest with the hearing 
participants. 

Please notify the Office of Administrative Hearings at (503) 945-5547 immediately if you change your address 
or telephone number at any time prior to a final decision in this matter. 

WILLIAM M McCLANNAHAN 
POBOX224 
UMATILLA OR 97882 

BY FffiST CLASS AND CERTIFIED MAIL. 
CERTIFIED MAIL RECEIPT #70011940 0000 1117 6989 



DEPARTMENT OF ENVIRONMENTAL QUALITY HEARINGS 

IMPORTANT INFORMATION FOR PREPARING FOR YOUR HEARING 

NOTICE OF CONTESTED CASE RIGHTS AND PROCEDURES 

Under ORS 183.413(2), you must be informed of the following: 

1. Law that applies. The hearing is a contested case and it will be conducted under ORS 
Chapter 183 and Oregon Administrative Rules of the Department of Environmental Quality, 
Chapters 137 and 340. 

2. Rights to an attorney. You may represent yourself at the hearing, or be represented by an 
attorney or an authorized representative, such as a partner, officer, or an employee. If you are a 
company, corporation, organization or association, you must be represented by an attorney or an 
authorized representative. Prior to appearing on your behalf, an authorized representative must 
provide a written statement of authorization. If you choose to represent yourself, but decide 
during the hearing that an attorney is necessary, you may request a recess. About half of the 
parties are not represented by an attorney. DEQ will be represented by an Assistant Attorney 
General or an Environmental Law Specialist. 

3. Administrative law judge. The person presiding at the hearing is known as the administrative 
law judge. The administrative law judge is an employee of the Office of Administrative Hearings 
under contract with the Environmental Quality Commission. The administrative law judge is not 
an employee, officer or representative of the agency. 

4. Appearance at hearing. If you withdraw your request for a hearing, notify either DEQ or the 
administrative law judge that you will not appear at the hearing, or fail to appear at the hearing, a 
final default order will be issued. This order will be issued only upon a prima facie case based 
on DEQ's file. No hearing will be conducted. 

5. Address change or change of representative. It is your responsibility to notify DEQ and the 
administrative law judge of any change in your address or a withdrawal or change of your 
representative. 

6. Interpreters. If you have a disability or do not spealc English, the administrative law judge 
will arrange for an interpreter. DEQ will pay for the interpreter if (1) you require the interpreter 
due to a disability or (2) you file with the administrative law judge a written statement under oath 
that you are unable to spealc English and you are unable to obtain an interpreter yourself. You 
must provide notice of your need for an interpreter at least 14 days before the hearing. 

7. Witnesses. All witnesses will be under oath or affirmation to tell the truth. All parties and 
the administrative law judge will have the opportmlity to ask questions of all witnesses. DEQ or 
the administrative law judge will issue subpoenas for witnesses on your behalf if you show that 
their testimony is relevant to the case and is reasonably needed to establish your position. You 
are not required to issue subpoenas for appearance of your own witnesses. If you are represented 



by an attorney, your attorney may issue subpoenas. Payment of witness fees and mileage is your 
responsibility. 

8. Order of evidence. A hearing is similar to a court trial but less formal. The purpose of the 
hearing is to determine the facts and whether DEQ's action is appropriate. In most cases, DEQ 
will offer its evidence first in support of its action. You will then have an opportunity to present 
evidence to oppose DEQ's evidence. Finally, DEQ and you will have an opportunity to rebut 
any evidence. 

9. Burden of presenting evidence. The paiiy who proposes a fact or position has the burden of 
proving that fact or position. You should be prepared to present evidence at the hearing which 
will support your position. You may present physical, oral or written evidence, as well as your 
own testimony. 

I 0. Admissible evidence. Only relevant evidence of a type relied upon by reasonably prudent 
persons in the conduct of their serious affairs will be considered. Hearsay evidence is not 
automatically excluded. Rather, the fact that it is hearsay generally affects how much the 
Commission will rely on it in reaching a decision. 

There are four kinds of evidence: 

a. Knowledge of DEQ and the administrative law judge. DEQ or the administrative law 
judge may take "official notice" of conclusions developed as a result of its lmowledge in 
its specialized field. This includes notice of general, technical or scientific facts. You 
will be informed should DEQ or the administrative law judge talce "official notice" of any 
fact and you will be given an opportunity to contest any such facts. 

b. Testimony of witnesses. Testimony of witnesses, including you, who have lmowledge of 
facts may be received in evidence. 

c. Writings. Written documents including letters, maps, diagrams and other written 
materials may be received in evidence. 

d. Experiments, demonstrations and similar means used to prove a fact. The results of 
experiments and demonstrations may be received in evidence if they are reliable. 

11. Objections to evidence. Objections to the consideration of evidence must be made at the 
time the evidence is offered. Objections are generally made on one of the following grounds: 

a. The evidence is unreliable; 

b. The evidence is irrelevant or immaterial and has no tendency to prove or disprove any 
issue involved in the case; 

c. The evidence is unduly repetitious and duplicates evidence already received. 



12. Continuances. There are normally no continuances granted at the end of the hearing for you 
to present additional testimony or other evidence. Please make sure you have all your evidence 
ready for the hearing. However, if you can show that the record should remain open for 
additional evidence, the administrative law judge may grant you additional time to submit such 
evidence. 

13. Record. A record will be made of the entire proceeding to preserve the testimony and other 
evidence for appeal. This will be done by tape recorder. This tape and any exhibits received in 
the record will be the whole record of the hearing and the only evidence considered by the 
administrative law judge. A copy of the tape is available upon payment of a minimal amount, as 
established by DEQ. A transcript of the record will not normally be prepared, unless there is an 
appeal to the Court of Appeals. 

14. Proposed and Final Order. The administrative law judge has the authority to issue a 
proposed order based on the evidence at the hearing. The proposed order will become the final 
order of the Environmental Quality Commission if you do not petition the Commission for 
review within 30 days of service of the order. The date of service is the date the order is mailed 
to you, not the date that you receive it. The Department must receive your petition seeking 
review within 30 days. See OAR 340-011-0132. 

15. Appeal. If you are not satisfied with the decision of the Commission, you have 60 days from 
the date of service of the order, to appeal this decision to the Court of Appeals. See ORS 
183.480 et seq. 



Attachment K 

ATTORNEY 

THOMAS J. DITION 

State of Oregon 

THOMAS J. DITTON, P. C. 

ATTORNEY AT LAW 

P. 0. BOX802 

OFFICE ADDRESS 
210 EAST MAIN STREET 

HERMISTON. OREGON 97838 

September 23, 2003 

Department of Environmental Quality 
811 SW Sixth Avenue 
Portland, OR 97204-1390 

Re: Case No. AQ/AB-ER-03-134 

TELEPHONE 
(541) 567-8365 

Fax (541)567-2055 

William M. McClanuahan does hereby request a review hearing on the Notice of Violation dated 
September 23, 2003. 

Issues as defenses are as follows: 

1. There was not any significant amount of asbestos removed. 

2. The theater screen did not belong to Mr. McClannahan. The asbestos did not belong 
to him. He has nothing to do with its removal. 

3. Proper disposal permits were obtained by the owner of the screen. 

4. The screen was removed ina safe manner by the owner of the screen so as to ensure 
no particles escaped. 

5. No weathering of the asbestos occurred after removal. No fibers were released. 

6. DEQ Inspector Jacobs told the owner of the screen the removal process looked fine 
to her and did not see any problems with the process being used. 

7. There is no justification for the fine. 

8. The right to a contested case hearing is reserved . 

. 
~_./- .., ~ Dated ~ V' , 2003. 

or ·'': .• 1.,.:.:-iUAf\JCE. 
:;,Oi4CfL~F;·~r 

DEPAS1, ;,,:.:...'·; r or: uw· :;,cMEITTALOl!M.!'!'V 

Thomas J. Ditton #74078 
Attorney for William McClannahan 



reg on 
Theodore R. Kulongoski, Governor 

September 12, 2003 

CERTIFIED MAIL NO. 7001 1140 0002 3546 6604 

William M. McClannahan 
PO Box 224 
Umatilla, OR 97882 

Attachment L 

Department of Environmental Quality 
811 SW Sixth Avenue 

Portland, OR 97204-1390 
503-229-5696 

TTY 503-229-6993 

Re: Notice of Violation, Department Order and Assessment of Civil Penalty 
No. AQ/AB-ER-03-134 
Umatilla County 

On May 5, 2003, the Department of Environmental Quality (the Department) received a 
complaint concerning the demolition of the former drive-in theater screen, located on Theater 
Lane, just off of Highway 395 in Hermiston, Oregon (the Property). The complaint alleged that 
the screen, which was one hundred (100) feet wide and sixty (60) feet tall, contained asbestos and 
was being improperly demolished. You are the owner of the Property,· and the theater screen. 

On May 7, 20.03, Patty Jacobs of the Department responded to the complaint and inspected the 
demolition project taking place at the Property. Ms. Jacobs observed an open-ended truck 
containing at least three (3) cubic yards of badly broken up white screen material mixed with a 
black tar material. Ms. Jacobs took a sample of the screen material, and laboratory analysis 
revealed that the screen material contained 10% chrysotile asbestos. 

During her inspection, Ms. Jacobs spoke with Denis Palmer, who told her that the demolition 
project was completed by Maurice McDaniel and a labor crew of workers hired from Atkinson 
Reforestation Inc. (Atkinson). Mr. Palmer also stated that he and Mr. McDaniel were aware that 
the screen contained asbestos prior to arranging its demolition. 

You hired Mr. Palmer to perform this demolition project, and he made arrangements with Mr. 
McDaniel and Atkinson to complete the project. Mr. Palmer supervised the workers as they used 
pry bars to demolish the screen, rendering it friable. Because the demolition constituted an 
asbestos abatement project, the workers were required to be licensed to conduct asbestos 
abatement projects. None of the workers were licensed. 

On June 9, 2003, Tom Hack of the Department sent you a Notice of Noncompliance (NON) 
informing you that allowing unlicensed workers to perform the asbestos abatement project is a 
Class I violation of Oregon's environmental laws. The NON also informed you that you would 
be referred to the Deriartment's Office of Compliance and Enforcement with a recommendation 
to initiate a formal enforcement action. 
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On June 11, 2003, Mr. Hack inspected the Property to ensure that all asbestos-containing waste 
material (ACWM) had been properly cleaned up by a licensed asbestos abatement contractor. 
However, Mr. Hack observed approximately sixty (60) square feet of screen material on the 
ground of the Property. Mr. Hack took a sample of the screen material, and laboratory analysis 
revealed that the screen material contained 10% chrysotile asbestos. 

On June 16, 2003, Mr. Hack sent you an email explaining that this screen material was asbestos
containing and must be abated by a licensed asbestos abatement contractor, and on June 25, 
2003, Mr. Hack sent you a second NON informing you that you were in violation of OAR 340-
248-0205(1 ), which prohibits the open accumulation of friable asbestos-containing material. 
This is a Class I violation of Oregon's environmental laws. 

This NON also requested that you arrange for the material to be abated no later than June 30, 
2003, and to then provide the Department with a receipt for this abatement no later than three 
days after completion of the abatement project. 

However, you did not provide the Department with a receipt for an asbestos abatement project, 
and on July 1 and July 3, 2003, Rebecca Hillwig, an industrial hygienist of the Oregon 
Occupational Safety and Health Administration's Bend office observed that the screen material 
had not been abated. On August 22, 2003, Mr. Hack observed that the screen material still had 
not been abated. 

I am especially concerned at the length of time you have left the ACWM lying exposed. 
Weathering of the ACWM likely released asbestos fibers into the air and exposed workers, the 
public and the environment to asbestos. 

Asbestos fibers are a respiratory hazard proven to cause lung cancer, mesothelioma and 
asbestosis. Asbestos is a danger to public health and a hazardous air contaminant for which there 
is no known safe level of exposure. To protect the public from asbestos exposure, the 
Department requires training and licensing for those who handle asbestos-containing material. 

You are liable for a civil penalty assessment for the failure to require a 1icensed asbestos 
abatement contractor to perform an asbestos abatement project on a facility you own. In the 
enclosed Notice and Order, I have assessed a civil penalty of $10,000. In determining the 
amount of the penalty, I used the procedures set forth in Oregon Administrative Rule (OAR) 340-
012-0045. The Department's findings and civil penalty determination are attached to the Notice 
and Order as Exhibit 1. 

In addition to the civil penalty assessment, the enclosed Order requires you to immediately make 
arrangements for a licensed asbestos abatement contractor to abate all the asbestos-containing 
theater screen material on your property, and to send the receipt for this abatement project to the 
Department's Pendleton Office, located at 700 SE Emigrant, Suite 330, Pendleton, OR 97801. 

The steps you must follow to request a review of the Department's allegations and 
determinations in this matter are set forth in Section VI of the enclosed Notice and Order. If you 
wish to have a hearing on this matter, you must specifically request a hearing in writing. 



WILLIAM M. McCLANNAHAN. No. AQ/AB-ER-03-134 
Page 3 

Attached to the hearing request must be your Answer in which you admit or deny each of the 
facts alleged in Section III of the Notice and Order. In your Answer, you should also allege all 
affirmative claims or defenses .and provide reasons why they apply in this matter. You will not 
be allowed to raise these issues at a later time, unless you can later show good cause for your 
failure. The applicable rules are enc~osed for your review. You need to follow the rules to 
ensure that you do not lose your opportunity to dispute the Department's findings (see OAR 340-
011-0107 and OAR 137-003-0528). If the Department does not receive your request for a 
hearing and Answer within 20 calendar days from the date you received the Notice and Order, a 
Default Order will be entered against you and the civil penalty will become due at that time. You 
can fax your request for hearing and Answer to the Department at (503) 229-6762. 

If you wish to discuss this matter, or if you believe there are mitigating factors which the 
Department might not have considered in assessing the civil penalty, you may request an 
informal discussion by attaching your request to your appeal. Your request to discuss this matter 
with the Department will not waive your right to a contested case hearing. 

I look forward to your cooperation in complying with Oregon environmental law in the future. 
However, if any additional violations occur, you may be assessed additional civil penalties. 

Copies ofreferenced rules are enclosed. Also enclosed is a copy of the Department's internal 
management directive regarding civil penalty mitigation for Supplemental Environmental 
Projects (SEPs). If you are interested in having a portion of the civil penalty fund an SEP, you 
should review the enclosed SEP directive. Exceptional pollution prevention could result in 
partial penalty mitigation. 

If you have any questions about this action, please contact Bryan Smith with the Department's 
Office of Compliance and Enforcement in Portland at (503) 229-5692 or toll-free at 1-800-452-
4011, extension 5692. 

Sincerely, 

Stephanie Hallock 
Director 

Enclosures 

cc: Tom Hack, Pendleton Office, DEQ 
Patty Jacobs, Pendleton Office, DEQ 
Rebecca Hillwig, Bend Office, OR-OSHA 
Peter Brewer, AQ Manager, Bend Office, DEQ 
Joni Hammond, Eastern Region Administrator, Pendleton Office, DEQ 
Air Quality Division, DEQ 
Oregon Department of Justice 
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Environmental Quality Commission 
Umatilla County District Attorney 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OF THE STATE OF OREGON 

IN THE MATTER OF: 
WILLIAM M. McCLANNAHAN, 

Respondent. 

) 
) 
) 
) 
) 
) 
) 

NOTICE OF VIOLATION, 
DEPARTMENT ORDER, AND 
ASSESSMENT OF CNIL 
PENALTY 
No. AQ/AB-ER-03-134 

UMATILLA COUNTY 

7 I. AUTHORITY 

8 This Notice of Violation and Assessment of Civil Penalty (Notice) is issued to 

9 Respondent, William M. McClannahan, by the Department of Environmental Quality 

10 (Department) pursuant to Oregon Revised Statutes (ORS) 468.126 through 468.140, ORS 

11 Chapter 183; and Oregon Administrative Rules (OAR) Chapter 340, Divisions 11 and 12. 

12 II. FINDINGS OF FACT 

13 1. On or about May 5, 2003, Respondent allowed unlicensed persons to perform an 

14 asbestos abatement project on property located at Theater Lane, just off of Highway 395 in 

15 Hermiston, Oregon (the Property). 

16 

17 

2. 

3. 

Respondent owns the Property. 

On May 7, 2003, Patty Jacobs of the Department observed an open-ended truck 

18 containing at least three (3) cubic yards of badly broken up white theater screen material mixed 

19 with a black tar material. Ms. Jacobs took a sample of the screen material, and laboratory 

20 analysis revealed that the screen material contained 10% chrysotile asbestos. 

21 4. Respondent's workers used pry bars to demolish the asbestos-containing theater 

22 screen on the Property, and then stored the ACWM in an open-ended truck and on the ground of 

23 the Property. 

24 

25 

5. 

6. 

Respondent's workers failed to properly package and label the ACWM. 

On June 11, 2003, Tom Hack of the Department inspected the Property and 

26 observed approximately sixty (60) square feet of theater screen material openly accumulated on 

27 the ground of the Property. Mr. Hack took a sample of the screen material, and laboratory 
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1 analysis revealed that the screen material contained 10% chrysotile asbestos. 

2 7. On June 25, 2003, Mr. Hack sent Respondent a Notice of Noncompliance (NON) 

3 informing Respondent that he was in violation of OAR 340-248-0205(1 ). The NON requested 

4 that Respondent arrange for the material to be abated no later than June 30, 2003, and to then 

5 provide the Department with a receipt for this abatement no later than three days after 

6 completion of the abatement project. 

7 

8 

8. 

9. 

Respondent did not have the ACWM abated by June 30, 2003. 

On August 22, 2003, Mr. Hack observed that the screen material still had not been 

9 abated. 

10 10. On August 27, 2003, Mr. Hack sent Respondent a NON informing Respondent 

11 that he was in violation of OAR 340-248-0205(1 ), and requesting that Respondent arrange for 

12 the material to be abated immediately. 

13 

14 

15 

11. 

1. 

To date, Respondent has.not had the ACWM abated. 

III. VIOLATIONS 

On or about May 5, 2003, Respondent allowed unlicensed persons to perform an 

16 asbestos abatement project on a facility he owns, in violation of ORS 468A.715(1) and OAR 

17 340-248-0110(2). Specifically, Respondent owns property located at Theater Lane, just off of 

18 Highway 395 in Hermiston, Oregon (the Property). Specifically, Respondent allowed workers to 

19 demolish an asbestos-containing theater screen on the Property. The workers used pry bars to 

20 demolish the asbestos-containing theater screen on the Property and were not licensed to perform 

21 asbestos abatement projects. According to OAR 340-012-0050(1)(u), this is a Class I violation, 

22 because the asbestos abatement project resulted in the potential for public exposure to asbestos or 

23 release of asbestos into the environment. 

24 2. On or about May 5, 2003, through the present, Respondent openly accumulated 

25 asbestos-containing waste material (ACWM) in violation of OAR 340-248-0205(1 ). 

26 Specifically, Respondent's workers demolished an asbestos-containing theater screen on the 

27 Property. Respondent's workers used pry bars to demolish the asbestos-containing theater 
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1 screen on the Property, and then stored the ACWM in an open-ended truck and on the ground of 

2 the Property. Respondent's workers failed to properly package and label the ACWM. 

3 Respondent then allowed the ACWM to openly accumulate in the open-ended truck and on the 

4 ground of the Property. This is a Class I violation according to OAR 340-012-0050(1)(q), 

5 because such storage or accumulation of ACWM caused a potential for public exposure to 

6 asbestos or release of asbestos into the environment. 

7 N. DEPARTMENT ORDER 

8 Based upon the foregoing FINDINGS AND VIOLATIONS, Respondent is 

9 hereby ORDERED TO: 

10 1. Immediately initiate actions necessary to correct all of the above-cited violations 

11 and come into full compliance with Oregon's laws and rules. 

12 2. Within twenty (20) days of the Order, have a licensed asbestos abatement 

13 contractor abate all the asbestos-containing theater screen material on the Property. Evidence of 

14 proper abatement and disposal must be provided to the Department within five ( 5) days of 

15 completion. All submissions under this Order should be sent to Department of Environmental 

16 Quality, 700 SE Emigrant, Suite 330, Pendleton, OR 97801. 

17 V. ASSESSMENT OF CNIL PENALTIES 

18 The Director imposes a civil penalty of$10,000 for Violation 1 cited in Section III. The 

19 findings and determination of Respondent's civil penalty pursuant to OAR 340-012-0045 are 

20 attached and incorporated as Exhibit No 1. 

21 VI. OPPORTUNITY FOR CONTESTED CASE HEARING 

22 Respondent has the right to have a contested case hearing before the Environmental 

23 Quality Commission (Commission) or its hearings officer regarding the matters contained in this 

24 Notice, provided Respondent files a written request for a hearing and an Answer within twenty 

25 (20) calendar days from the date of service ofthis Notice. If Respondent fails to file either a 

26 timely request for a hearing, a late filing will not be allowed unless the reason for the late filing 

27 was beyond Respondent's reasonable control. If Respondent fails to file a timely Answer, the 
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1 lat.e filing will not be allowed unless Respondent can show good cause for the late filing. (See 

2 OAR 340-011-0107 and OAR 137-003-0528) 

3 The request for a hearing must either specifically request a hearing or state that 

4 Respondent wishes to appeal this Notice. 1n the written Answer, Respondent shall admit or deny 

5 each allegation of fact contained in this Notice, and shall specifically state all affirmative claims 

6 or defenses to the assessment of the civil penalty that Respondent may have and the reasoning in 

7 support of any claims or defenses. The contested case hearing will be limited to those issues 

8 raised in this Notice and in the Answer. Unless Respondent is able to show good cause: 

9 

10 

1. 

2. 

Factual matters not disputed in a timely manner shall be presumed to be admitted; 

Failure to timely raise a claim or defense will waive the ability to raise that claim 

11 or defense at a later time; 

12 3. New matters alleged in the Answer will be presumed to be denied by the 

13 Department unless admitted in subsequent pleading or stipulation by the Department or 

14 Commission. 

15 Send the request for hearing and Answer to: Deborah Nesbit, Oregon Department of 

16 Environmental Quality, 811 S.W. 6th Avenue, Portland, Oregon 97204 or via fax at (503) 229-

17 6762. Following the Department's receipt of a request for hearing and an Answer, Respondent 

18 will be notified of the date, time and place of the hearing. 

19 If Respondent fails to file a timely request for hearing and Answer, the Notice and Order 

20 shall become a final and enforceable Order of the Environmental Quality Commission by 

21 operation of law without any further action or proceeding. If the Order becomes final by 

22 operation oflaw, the right to judicial review, if any, is outlined within ORS 183.480. 

23 Failure to file a timely request for hearing and Answer may result in the entry of a 

24 Default Order for the relief sought in this Notice and Order. 

25 Failure to file a timely request for hearing or an Answer may result in the entry of a 

26 Default Order for the relief sought in this Notice. 

27 Failure to appear at a scheduled hearing may result in an entry of a Default Order. 
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1 The Department's case file at the time this Notice was issued may serve as the record for 

2 purposes of entering a Default Order. 

3 VII. OPPORTUNITY FOR INFORMAL DISCUSSION 

4 In addition to filing a request for a contested case hearing, Respondent may also request 

5 an informal discussion with the Department by attaching a written request to the hearing request 

6 andAnswer. 

7 VIII. PAYMENT OF CNIL PENALTY 

8 The civil penalty is due and payable ten (10) days after the Order imposing the civil 

9 penalty becomes final by operation of law or on appeal. Respondent may pay the penalty before 

10 that time. Respondent's check or money order in the amount of$10,000 should be made payable 

11 to "State Treasurer, State of Oregon" and sent to the Business Office, Department of 

12 Environmental Quality, 811 S.W. Sixth Avenue, Portland, Oregon 97204. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Date Stephanie Hallock, Director 
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EXHIBIT 1 

FINDINGS AND DETERMINATION OF RESPONDENT'S CNIL PENALTY 
PURSUANT TO OREGON ADMINISTRATNE RULE (OAR) 340-012-0045 

VIOLATION 1: 

CLASSIFICATION: 

MAGNITUDE: 

Allowing persons other than a licensed asbestos abatement contractor to 
perform an asbestos abatement project, in violation of ORS 468A.715(1) 
and OAR 340-248-0110(2). 

This is a Class I violation pursuant to OAR 340-012-0050(1 )(u), because the 
violation resulted in the potential for public exposure to asbestos or the release 
of asbestos into the environment. 

The magnitude of the violation is major pursuant to OAR 340-012-
0090(1 )( d)(A), because the amount of asbestos-containing waste material 
(ACWM) abated was more than 160 square feet. 

CNIL PENALTY FORMULA: The formula for determining the amount of penalty of each violation 
1s: 
BP+ [(0.1 xBP)x(P+ H +O+ R+C)] +EB 

"BP" is the base penalty which is $6,000 for a Class I, major magnitude violation in the matrix listed in 
OAR 340-012-0042(l)(a). 

"P" is Respondent's prior significant actions as defined in OAR 340-012-0030(14) and receives a value 
of 0, because Respondent has no prior significant actions. 

"H" is the past history of Respondent in taking all feasible steps or procedures necessary to correct any 
prior significant actions and receives a value of 0, because Respondent has no prior significant 
actions. 

"O" is whether or not the violation was a single occurrence or was repeated or continuous during the 
period of the violation and receives a value of 0 pursuant to OAR 340-012-0045(1 )( c)(C)(i) because 
the violation existed for one day or less and did not recur on the same day. 

"R" is the cause of the violation and receives a value of 2 pursuant to OAR 340-012-0045(1 )( c )(D)(ii), 
because Respondent's conduct was negligent. Respondent failed to take reasonable care to avoid the 
foreseeable risk of allowing a person other than a licensed asbestos abatement contractor to perform 
an asbestos abatement project. Respondent was aware that his theater screen contained asbestos, yet 
failed to hire a licensed asbestos abatement contractor to perform an asbestos abatement project on 
the theater screen. 

"C" is Respondent's cooperativeness in correcting the violation and receives a value of 2 pursuant to 
OAR 340-012-0045(1 )( c )(E)(iii), because Respondent was uncooperative and did not take reasonable 
efforts to correct the violation or minimize the effects of the violation. Respondent was notified in 
writing on June 25, 2003, and August 27, 2003, that the ACWM must be cleaned up by a licensed 
asbestos abatement contractor, yet Respondent has failed to arrange for a proper abatement of the 
ACWM. 

(WILLIAM M. McCLANNAHAN exh.doc) 
Page 1 - Case No. AQ/AB-ER-03-134 



"EB" is the approximate dollar sum of the economic benefit pursuant to OAR 340-012-0045(1)(c)(F) that 
the Respondent gained through noncompliance and receives a value of $6,297, which represents the 
amount Respondent saved by not having a licensed contractor properly remove, package and label 
the ACWM. The economic benefit is calculated by the US EPA BEN computer model, pursuant to 
OAR 340-012-0045(1)(c). 

PENALTY CALCULATION: 

Penalty= BP + [(0.1 x BP) x (P + H + 0 + R + C)] +EB 
= $6,000 + [(0.1 x $6,000) x (0 + 0 + 0 + 2 + -2)] + $6,297 
= $6,000 + ($600 x 4) + $6,297 
= $6,000 + $2,400 + $6,297 
= $14,697 

Pursuant to ORS 468.140(3)(b ), the amount of a penalty may not exceed $10,000 per day. Therefore, the 
penalty for this violation is reduced to $10,000. 

= $10,000 is the total amount of Respondent's penalty for Violation 1. 

(WILLIAM M. McCLANNAHAN exh.doc) 
Page 2 - Case No. AQ/AB-ER-03-134 



Attachment M 

Exhibits from Hearing 
of March 4, 2004 



MRR-9-2003 01:00P FROM: 
~ '::f::JQ.:j 

** 10"39~d 1~101 •• 
MAY-1-2003 ~2:08P FROM: TO: f ... •

95 
Attachment R-2 

_.1g 5~91 P: 1 

...,, Po.lmers & Son's Construction, Inc. 
.....__.,.... • CCB # 151885 

'\b rv\Q..W'I~ 
€ SA\- 51_pL\-Otl9 

Our Plan for removal of the 0$bestos siding on the old theater screen in Hermiston 
is TO place plastic sheeting on the ground cover the sheeting with lumber to protect the shf:eting 011d 
drop the screen onto tlle protec:til1e lurnbe.r then disassemble the screen loadi119 the wooden structure 
onto one truck and all delwis wtd asbestos sidi"g onto a different tnick to be taken to the disposal sight 
in Board!Mn Oregon, th" sidillg will be contained in Cl plastic tai'p during tratlSjlOrt. If ther~ are any 
corrections to this procedure pleas" advise.. 

Thank you 

Maurice 

32218 Stanfield AM.ad-s ~. • St...,field, OR• 97875 • (541) 449·3556 •fax (541) 449-3515 

Ii) 
~· 

J0/10"d 6ll9•BS1P£1 Ol 1605 S690J 3J~nOS3~ ~1swn10J ~~ Wd 1c:21 C002 10 A~W 



APR 30 2003 3:01 PM FR COLUMBIA RESOURCE C0695 5091 TO 15415640179 P.02 

.... hw-ffls 
~ LANDFILL 
~--COMPANY 

Attachment R-3p.o. BOX 61726 
VANCOUVER, WA i;B666 

503/288-7844 • 360/695-4858 
FAX 360/695-5091 

SPECIAL WASTE PERMIT AND INSTRUCTIONS 

• The generator n1ust detem1ine if the waste is hazardous or dang~rous before con1pleting a pennit application. 

• The special waste permit application must be in the name of the generator oftbe waste and signed by an authorized 
representative who is responsible for the accuracy of all information submitted. 

• Recenificacion is required for on-going special waste streams prior to the expiration date. 

• A copy of the approved special waste permit must be shown to the gatehouse attendant upon delivery at the facility. 

- To be completed by disposal CQmpany -

Generator: 

Customer: 

Waste: 

McDavid, Maurice 

Non-Friable Asbestos Siding per customer 
Tipper Only 

Non-Friable- Columbia Self-Propelled 

Instructions: As required by OAR 340-248-290 temporary rules - Non-friable Asbestos. Any waste that 
contains nonfriable asbestos material must be handled and disposed of using methods that will prevent the 
release of airborne asbestos-containing material. All asbestos containing waste must be accompanied by DEQ 
waste shipment record (form ASN·4 ). 

Date: April 30. 2003 

Permit No: 1-03-039 

Expiration date: July 31, 2003 

New/Recert: New (Copy to Sales) 

Previous No: J:!Ql.6pplicable 

Landfill report: Yes 

Environmental approval: 

IJ.\ 0~~~/£.1 nn R~vrJtm Pi;ui-Ar 

MAR-2-2003 SUH 02: 10PM ID: PAGE:2 
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To whom it may concem: 
Attachment R-4 

Case# AQ /AB-ER-03-128 

l Mr Mc Clannahan noticed a hazard on some property he owned but because he is over 80 
years old he was not physically able to remove the hazard. Mr. Mc Clannahan conlllcted 11 

Contractor friend. 
2 On or about May lst ,2003 . I did obtain the theiiter 51:reen and support structure. Jn a contract 
with Mr. Mc Clannahan. 
3. I and or any agent of mine have at no time accumulated any asbestos containing mate.rial 
4. 1 nt no time or have I had any workers disassemble asbestos containing material using crow 
bars or any other tool. 
S. Before obtaining the theater screen I had my agent check out the requirements, obtain the 
required perrnits, and vrnfy any procedures J was going to use. 
6. There was no asbestos abatement project. 
7. A. The ground where the theater screen was dismantled was entirely covered pith a 

plastic barrier. 
B. The screen was dropped onto (his barrier, the structure was removed !Tom the back 
side of the screen material. 
C. Leaving the 1x6 long and groove hoards and paper some asbesto:i containing boards 
and the plastic barrier then the ground. 
D. The workers then removed the I x6 tong and groove hoards using no tools simply lifted 

them up and carried them over and stacked them up and started pulling nails. 
E. Workers put a plastic bed liner into the truck this liner was large and extended out the 

back of the truck and over the sides and over the front of the truck so as to be able to 
completely envelope any material loaded into the truck 

F. Workers then l!lMed some non asbestos containing material into the truck. 
At this point Ms Jacobs visited our sight and ask if she could have a sample of the 

material we thought might contain asbestos I said yes. She said every thing looked fine 
and left with her sample of my material. 

G. My wife Kathy and I and our boys loaded the asbestos containing panels carefully onto 
Our truck witch hnd a plastic liner placed in the bed and over top of the non asl)estos 
containing items previously loaded. None of the asbestos containing boards were 

broken by the disassembly or the loading of them into the truck. 
H. the plastic barrier from the ground was then rolled up by my wife and me. The rolled 

up plastic barrier was loaded on top of the asbestos containing boards. 
I. All th.: items in Our Truck were then wrapped in the plastic liner it was taped closed 

and labeled asbestos containing waste. ]be truck was immediately driven to the 
disposal sight !IS per \'ur pemtlt and inst!'\!Ctions. 

J. The wood material !lull was stacked on the premise$ was then cleaned up a.'ld hauled to 
my place for use afterwards the areas where work was perfonned were cleaned of all 

wood materials and metal that we had removed from the SCT'eell. 

All Alll:lc.atlons presented in this cuse are false, and misrepresentation of the true facts. 
All the statements in this arc documented photographically. And will be presented if this 
is not dropped and action taken against Mr Hack for bis fabrication of lies to make a case. 
And an apology for our inconvenience and loss of business opportunities. 



points in this case 
I. Licensed contractors are required except as noted, a faciiity owner or operator 

whose own employees demolish may allow employcCll to 
our observ<IJICe of this part indicates employees must be ceniiied but omits the owner. 

Therefor the owner may at his or her discretion remove the material in question. As long as the 
proper disposal permits arc obtained, and all precautions lll"C observed. We did the work of the 
asbestos removal as owners of the material. 

2. Accumulation no material was added to this location, and open storage nom material 
wil$ stored openly or otherwise, the entire loading and removal process took only a couple hours 
artd was completed in a truck, that had both sides and a tailgate, and all the material in the truck 
asbestos containing and otherwise w.is wrapped in plastic the plastic was then taped closed to 
eliminate the possibility of any leakage, 

J. The age of the truck, tbe tailgate being removed to faciliiare loading and other items 
presented in this case are blatant fabrications and anyone who uses his or her office to threaten or 
do monetary damage to anyone should be brought before the courts for disciplimuy action. 

your attention in this case must be forthcoming. 

Denis L. Palmer pres. Owner 
Palmers and Sons Construction lnc. 

3 
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Final Report Approved by: 

;J_, r/11J;uJ7 /or ~fl~ 
Mary Abrams, Laboratory Manager 
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Chris Redman, Laboratory QA Manager 
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State of Oregon 
Department of 
Environmental 
Quality 

Laboratory Division 

1712 SW 11th Avenue 

Portland, OR 9720 l 

Phone: (503) 229-5983 

(800) 452-4011 

Fax: (503) 229-6924 

www.deq.s((;.te.Or.us 

CE~VfE[[J 
JUN 2 0 2003 

Star;;i of Oregon 
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OREGON DEPARTMENT OF ENVIRONMENTAL QUALITY LABORATORY 
Analytical Report 

Sampling Event: 20030409 Hermiston Cinema 

Sampling Event Summary 

Sampling Event Comment: 

Preliminary results by E-mail 05-15-03. 

Sampling Subproject: 
16 (26302) Asbestos. Monitoring 

Sample Summary 

Item QA Station Sample Matrix 

001 S 10000 Old theater screen sample, dumpster Const. Material 

Key to QA/QC Types 

S =Sample 

20030409AR.PDF 06/0212003 13:31 

Sample Date I Time 

07-May-2003 13:30 

[RECE~VE[J) 
JUN 2 0 2003 

Stah!.l of Oregon 
llJ12r.st. of Environmarn.a! Qualit;; 

E8s-tem Region - Pendleton 

Page 3 of 5 
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OREGON DEPARTMENT OF ENVIRONMENTAL QUALITY LABORATORY 
Analytical Report 

Sampling Event: 20030409 Hermiston Cinema 

Item Parameter Method Result 

001 S · 10000 pidthl{~!er scre"ri sample, dumpster, 05/07/2003 13:30 

Genera/ Chemistry 
Percent Asbestos 

20030409AR.PDF 

DEQ Asbestos 

06/02/2003 13:31 

Macro: Gray cementitious material with one surface 
painted white. 

Micro: 10% chrysotile asbestos 

carbonate material 
nonMfibrous minerals 
paint 

Page 4 of 5 
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OREGON DEPARTMENT OF ENVIRONMENTAL QUALITY LABORATORY 

Analytical Report 

Sampling Event: 20030409 Hermiston Cinema 

Request for Analysis 

LI w ? Cr S' ,J.... T~fDEPA~T~ENTOFENVIRONMENTALOVALllY 
ff '( ..> -I • r~ ~bora1otyDM1bn t-f ~ t {) K... 1 s.,,,11n119 ewntt 1_o6 '?o Lt 0 Q . 
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,.-(;LI'."~ rT-~ w /_ ¥: t.A~ I 

~~ ,·"" , cH1~ 1;30,,...,.Mlcnlfor~• 
1 • -, - I 
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3 

: ~'.~/ i v ; 
s ; 

LEGAL $AMPLE; Clllln gfCJ!llocly 119<:!!1! 

To4ollcf- I (. I 
-~~pg;; rJ~ ' ... 5 J2.tfJ.J, to:J~ 
-~ -11 fl _,,"J)J D-.0 rtt~~~' fJ.'S-0 
-~~:~~.}/. l __ :;_' Olllall'mt S~f- ; /( 5) 

..- \odood ., -11'1 JI: C*'llfN 

20030409AR.PDF 

End Report 
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MENTAL QUALITY -
Sampttng Event# 1-._o 6 '? 0 1t 0 2 j 

Collected By r C0 ii'{; 7 T lA, t 0 1£2: l 
Date Collected: S ( f .O , 3 l 

I 

LASAR Station Number: _________________ _ Sampling Subproject (fund code): 26302 JUN o:s ioo3 
Lal/Long (decimal degrees): ~ (Only required if new LASAR Station) 

Sampling Location Sam13le description Bag or Container 1.0. Time I Tests Required I comments I j! 
~ y~ 

· ~.-:tf_~ 
~ 

0~ cA?) 
-z:: err <3 0 / ; 3 0 f'M1 Micro for Asbestos 
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~ I , lk/ 
v 

Chain of Custody Record 

~~~~c ate!Time 5 ·(J ],_I{)_)/ / 0 ;)~ 
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02/25/04 11: 51 '5'5412780168 DEQ - PENDLETON ~001 

Attachment A-3 
UMATILLA COUNTY ASSESSMENT & TAXATION USE ONLY 
AT8.2 118737 R 08-01 4N2803-D0-01200 11:39:00 Feb 25 2004 

'CLANNAHAN WILLIAM M THRU: MCCLANNAHAN WILLIAM M 
LOAN# 

PO BOX 224 
UMATILLA OR 97882 

j)ROP CLASS 300 MAINT AREA 3 
APPR# 29 PLNG ZONE M-1 

AT OOPR CLASS ACRES 
Ll OSD 
L2 L 5.95 
* 5.95 

STUDY AREA 1 

VALUE 
3,540 

342,070 
345,610 

NON-OOPR ---
LAND VALUE: 

----- 2003 (CURRENT) ----
TOTAL R.M.V. TOTL ASSESSD 

100.00% 

------ 2002 (PRIOR) -----
TOTAL R.M.V. TOTL ASSESSD 

100.00% 

TOTAL VALUE: 

APPRAISAL YEAR: 
TREND PERCENT: 

2003 BALANCE DUE 
0.00 

TRN DATE ETCH 
11-15-03 233 

'02 BALANCE DUE 
0.00 

TRN DATE BTCH 
11-15-02 224 

2001 BALANCE DUE 
0.00 

TRN DATE BTCH 
11-15-01 226 

END 

Fax4f 

345,610 
345,610 154,660 

LAND BLDG & ETC. 
01 

4% 

ADVAL TAX 
3,242.30 
RECEIVED INT/DISC 

-3,145.03 -97.27 

ADVAL TAX 
2,998.15 
RECEIVED INT/DISC 

-2,908.21 -89.94 

ADVAL TAX 
2,986.88 
RECEIVED INT/DISC 

-2,897.27 -89.61 

2.Z.'1 - Z. Fax# 

439,640 
439,640 150,160 

MFD STRUCT 

JRNL RCPT# DESCRIPTION 
c 90 38388 

JRNL RCPT# DESCRIPTION 
c 90 37642 

JRNL RCPT# DESCRIPTION 
c 90 32993 



02/25/04 11:51 '0'5412780168 DEQ - PENDLETON 

\ ... _.... · ... ._...,· 
UMATILLA COUNTY ASSESSMENT &. TAXATION USE ONLY 
AT8.2 118737 R 08-01 4N2803-D0-01200 10:18:24 Jun 06 2003 

CLANNAHAN WILLIAM M 

PO BOX 224 
UMATILLA OR 97882 

THRU: MCCLANNAHAN WILLIAM M 
LOAN# 

PROP CLASS 300 MAINT AREA 3 STUDY AREA 1 
APPR# 29 PLNG ZONE M-1 

Ll 
L2 
* 

AT OOPR CLASS 
OSD 
L 

NON-OOPR ---
LAND VALUE: 

TOTAL VALUE: 

APPRAISAL YEAR: 
TREND PERCENT: 

2002 BALANCE DUE 
0.00 

TRN DATE ETCH 
11-15-02 224 

ll BALANCE DUE 
0.00 

TRN DATE ETCH 
11-15-01 226 

2000 BALANCE DUE 
0.00 

TRN DATE ETCH 
11-15-00 255 

END 

ACRES VALUE 
3,540 

5.95 436,100 
5.95 439,640 

----- 2003 (CURRENT)----
TOTAL R.M.V. TOTL ASSESSD 

100.00% 

------ 2002 (PRIOR) -----
TOTAL R. M. V. ·TOTL ASSESSD 

. 100.00% 
439,640 
439,640 

LAND 
01 

ADVAL TAX 
2,998.15 
RECEIVED 

-2,908.21 

ADVAL TAX 
2,986.88 
RECEIVED 

-2,897.27 

ADVAL TAX 
3,016.98 
RECEIVED 

-2,926.47 

NO CURR.AV 
439,640 
439,640 150,160 

BLDG & ETC. MFD STRUCT 

INT/DISC JRNL RCPT# DESCRIPTION 
-89.94 c 90 37642 

INT/DISC JRNL RCPT# DESCRIPTION 
-89.61 c 90 32993 

INT/DISC JRNL RCPT# DESCRIPTION 
-90.51 c 90 34471 

141002 
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selep_t,ric inc 15419224328 
10:23a f ",:,' 

POLICY NUMBER 
36 X!0762-0l 

1<1<1ERICAN FAMILY MUTUAL INSURANCE COMPANY 
MADISON, WISCONSIN 53783-0001 

COl<lMERCIAL GENERAL LIABILITY COVERAGE PART 
• DECLARATIONS 

NAMED 
INSURED 

MAILING 
ADDRESS 

PALHERS !. SONS C· STRUCTION IN 

32218 STANFIELD · \DOWS RD 
STANFIELD OR 97< ·-5022 

LIMITS OF INSURANCE 
. GENERAL AGGREGATE LIMIT fOTHER THAN PRODUCTS-COMPLETED OPERATIONS) 

PRODUCTS-COMPLETED OPE flONS AGGREGATE LIMIT 
PERSONAL & ADVERTISING l'JjURY LIMIT 
EACH OCCURRENCE LIMIT 
DAMAGE TO PREMISES RENl ED TO YOU LIMIT · ANY ONE PREMISES 
MEDICAL EXPENSE LIMIT - ANY ONE PERSON 

LOCATION OF ALL PREMISES YOU OWN, n1'NT OR OCCUPY 

LOCATION 0001 PREMISES 001 

32218 STANFIELD HEADOh .. RD 
STANFIELD UMATILLA COUNTY OR 97875-5022 

CLASSIFICATION 

CODE 

91340 

DESCRIPTION 

CARPENTRY -
CONSTRUCTION OF 
1-4 FAMILY 
DWELLINGS 

8=EMPLOYEE MONTH 

PREMIUM 
BASIS . 

12 

(8) 

ALL 
OTHER 

RATE 

34.333 

(D) 

PR/ 
GO 

(INCL) 

D=PER EMPLOYEE MONTH 

TOTAL ADVANCE PREMIUM 

Forms and endorSemenls applying lo this coverage part and made part ol lhis policy al lime ol issue: 

i,. 
36 '·" 10762-01 001 SKW 

COMPANY CODE 

0000-'BLBK-OR 

$1,000,000 
$1,000,000 

$500,000 
$500,000 
$100' 000 

$5,000 

ADVANCE PREMIUM 

ALL • PR/ 
OTHER . co 

$41Z.OO (INCL) 

$412.00 

CG 00 01 07 98 
IL 75 02 06 99 
CG 77 14 04 02 

CG 74 01 .. ) BB 
CG 21 60 09 98 
CG 21 69 OI 02 

CG 21 47 07 98 
CG 00 57 09 99 
CG 22 80 07 98 

CG 21 50 09 89 
CG 74 02 10 97 
CG 77 12 05 00 

IL 00 21 04 98 
CG 77 13 04 02 
CG 03 00 01 96 

AUTHORIZED 
REPRESENTATIVE 

·~·-

COUNTERSIGNED 
LICfNS(O RESIDENT AGfNT 

PAGE 01 

p.2 

AGENT 007-506 
JON D THACKER 
254 E /'!AlN ST 
HERMISTON 

BRANCH SKW 01-12 
ENTRY DATE 09/04/2002 

OR 9 '··-1840 

CG AF 01 07 90 AGENT 

/ 



CONTRACT 

This Agreement (this "Agreement") is made effective as of May l, 2003, by and between 
William McClannahan, of 124 Reo Senda Dr, Umatilla, Oregon, and Palm:ers & Sons 
Constn1ction, Inc. CCB# 151885, of32218 Stanfield Meadows Rd., Stanfield, Oregon. 
In this Agreement, the party who is contracting to receive the services shall be referred to 
as "Mac", and the party who will be providing the services shall be referred to as "P&S". 

1. DESCRIPTION OF SERVICES. Beginning on May 1, 2003, P&S will provide the 
following services, (collectively, the ("Services"): Demolition and removal of outside 
theater screen to ground level, not included as removal of any material below grade 
and any concrete. Included are all labor, tools and equipment used. Hauling of debris 
and disposal of such, and Disposal fees. Sight will be completely cleaned of material 
from demolishing screen and structure; any and all usable materials removed become 
the property of Palmers and Son's Inc. 

2. PAYMENT FOR SERVICES. Mac will pay compensation to P&S for the Services 
in the amount of $5000.00. This compensation shall be payable $1000.00 deposit and 
$4000,00 upon completion. Inspection will be completed within 24 hours of 
completion, and payment upon 8atisfactory inspection. Any and all costs & liabilities 
ofremoving the outdoor theater screen shall be P&S. 

3. ENTIRE AGREEMENT. This agreement contains the entire agreement of the 
parties, and there are no other promises or conditions in any other agreement whether 
oral or written. ' 

4. SEVERABILITY. If any provision of this Agreement shall be held to be invalid or 
unenforceable for any reason, the remaining-provisions shall continue to be valid and 
enforceable. If a court finds that any provision of this Agreement is invalid or 
unenforceable, but that by limiting such provision i(would become valid and 
enforceable, then such provision shall be deemed to be written, construed, and 
enforced as so limited. 

Party Contracting Services: 
William McClannahan 

Service Provider: 
Palmers & Sons Construction, Inc. CCB# 151885 

B2Et22SltSl 

State of Or!'gon 
@apt of env1ronrrrentatl Quallt~ 

15.eatom Reg.Ion ~ Pendleton 
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State of Oregon 
Department of 
Environmental 
Quality 

MEMO D 
Phone Memo 

Department of Environmental Quality 
Eastern Region - Pendleton Office 

Attachment A-5 
File: 

Project: He.-(\') ;,e,ton D c: v e , Tb £ n fo <"(.em e;o-b c Cl.:; e 
Date: <a /o'1 I z.oa 3 Time: 3; 4o P· m. 

Call To/From: ·\JV;/lic0 )/J MSC/r:n1vi0iban/ Tovvi Hoc.}< 
Title & Company: Pcci f' i:;. "'t:, :f o, 11 "l ;;." .,. 

Address: po. 8 o>< 2 z.4 1 tJn>g &;11 41 oR Cf'fglfz. Phone: Cf zz -32 rt? 
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DEQIER-101 

reg on 
TheOdOre R. Kulongoski, Governor 

June 9, 2003 

Department of Enviro~ental Quality 
Eastern Region 

700 SE Emigrant 
Suite 330 

Pendleton, OR 97801 
(541) 276,4063 Voice/TTY 

FAX (541) 278-0168 

William M. M'Clannahan 
P.O. Box 224 
Umatilla, OR 97882 

f 

Dear Mr. M'Clannahan: 

RE: NOTICE OF NONCOMPLIANCE 
No. AQ-ERP-03-032 

·Allowing the Conduct of a Friable Asbestos 
Abatement project. on Your Property by 
Unlicensed Workers. 
AQ Asbestos - Umatilla County 

On May 5, 2003, the Department received a complaint concerning the demolition of the 
former Hermiston drive-in theater screen, located on Theater-Lane, just off Highway 395 
in Hermiston. The complaint alleged the screen contained asbestos and was being 
impro.,!?erly demolished and loaded into an old truck by a work crew. 

In response to the complaint, Patty Jacobs of the DEQ Pendleton Office, arrived at the 
site oP: the afternoon of May 7, 2003 to conduct an investigation. She arrived at the site 
towar& the end of the project. She observed several unidentified wrapped packages on 
the ground. Then she observed an open-ended truck _containing badly broken up white 
screen material mixed with a black tar material. A plastic liner was observed in the bed 
of the truck partially wrapping the material. Ms. Jacobs estimated the volume of friable 

. asbestos in the truck to be approximately three (3) cubic yards. 

While at the site, Ms. Jacobs discussed the project with Mr. Denis Palmer. Mr. Palmer 
said the project was being completed by Mr. Maurice McDavid and a labor crew of four 
workers hired from Atkinson Reforestation. Mr. Palmer informed her the screen had the 
dimensions of 160' x 60' and was presently in the process of being hauled to Finley 
Buttes Landfill. He informed her that he knew the screen contained asbestos. She 
obtained a sample of the screen material to be analyzed for asbestos content. On May 15, 
2003 the DEQ Laboratory in Portland reported the sample to contain 10% asbestos in the 
chrysotile form. 

.@ 



.William McClannahan 
NON of June 9, 2003 
Page 2 of 3 Pages 

On May 19, 2003 I contacted Mr. Palmer concerning the project. He explained that other 
than l6aning Mr. McDavid his CCB license number, he had very little involvement with 
the project. He informed me that he had made very brief site visits. He was aware the 
semen contained asbestos in advance of the project. He also informed me the screen had 
been cracked and naturally weathered over the years. He felt the natural weathering of 
the screen was the primary reason for breakage rather than the work crew. Furthermore, 
it was his belief the screen was not entirely comprised of asbestos. Over the years, 

. portions of the sqeen had been replaced with a non-asbestos material painted to blend in 
with the color of the asbestos screen material. 

After conducting some research at the Umatilla County Courthouse, it was confirmed that 
you are the owner of the property where the project took place. 

r 
We discussed the project on June 9,·2003. You informed me the screen was more than 
thirty years old. You said much of the screen had been badly weathered, cracked, and 
broken over time. Many of the pieces had previously been blown off by the wind. You 
also believed that some portions of the screen had worn away and was replaced with a 
non-asbestos material. 

VIOLATION: 

AlloWlng the conduct of a friable asbestos abatement project on your property by 
uncertified workers is a violation of Oregon Administrative Rules (OAR) 340-248-
0110(2). Please note that although the broken portions of the screen had probably been 
broken due to weathering and age, the portions of broken screen was still in a friable 
condition and was requited to be abated by an Oregon-licensed asbestos abatement 
contractor. 

This is a Class I violation and is considered to be a significant violation of Oregon 
Environmental law. Therefore, we .are referring your case to the Department's Office of 
Compliance and Enforcement with a recommendation to proceed with a formal 
enforcement action which may result in a civil penalty assessment. Civil penalties can be 
calculated for each day of violation. 

The hazards of asbestos have been known for over twenty years. When the fibers are 
inhaled, terminal illnesses such as asbestosis, mesothelioma, and lung caricer may 
develop. Therefore, it is prudent for friable asbestos to be handled by trained contractors 
using appropriate safety equipment. 



William McClannahan 
NON of June 9, 2003 
Page 3 of 3 Pages 

Should you have any questions concerning this Notice, please feel free to contact me in 
Pendleton at (541) 278-4626. 

Sincerely, 

Thomas G. Hack 
Air Quality Program 
ER - Pendleton 

cc: Peter Brewer, AQ Manager, ER-Bend 
Bryan Smith, Office of Compliance & Enforcement, HQ 
Michelle Butler, AQ Program Development, HQ 
Roy Kraker, OF, O§HA, Salem 
Oregon Construction Contractor's Board 
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Final Report Approved by: 

s, Laboratory Manager Chris Redman, Laboratory QA Manager 
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OREGON DEPARTMENT OF ENVIRONMENTAL QUALITY LABORATORY 
Analytical Report 

Sampling Event: 20030515 Former Hermiston Drive-In Theater 

The official final laboratory report carries the original signatures of the laboratory QualitY.ASsurance-Officer and Division Administrator, and is 

retained by the _laboratory. All unsigned and electronic copies of this report a_re __ unofficial copies of the_ original d~cum(;!ri!. ··The title page of t~e 
report bears 'the name of th_e prtriiafY Qq9urnent recipient. -_aue§tiqns as to the integrity_ of_.the dal? -conialned li:i_thi_s_ repOrt should b~ directed first 
to the report's primary reciPien_t an_d. secOnct to the labarata_ry: -The laboratarY ma·i~talnS au:·faW d_ata 8nct re_COr~_s· ~~Om _which this re PO rt haS been 
gen;rated for a period of no iess· ihan five years. Additional electron!~ ·and/or printed CO pies of this r9p0rt'car{b8 o5_iarned by c;ntactin·g the -
laboratory. · · ,. · ,. -

' ,-_, •' . . . 
. . :, ' -. --. ·_, -:·-' . -

The DEQ Laboratory employs in its operations standard analytical methods that have been adopted by governing agen~ies for tlleir specific 

application to sample matrices and regulatory programs of interest. In cases where standard analytical_methods have not been promulgated, the 
laboratory has developed "in-house" methods which are consistent with best laboratory operating practices that Wm result in data of·a quality 
appropriate for the intended use of information. Furthermore, al! data llas been scrut!nzed for adherence to established Quality Assurance/Quality 
·control {Q'A!QC) §tii08Hnes. UilJess other.vise noted, the info-rmation-contained- in this report meets all the aforef!1entioned requirements as 
documented in the laboratory's Quality Assurance Manual and Standard Operating Procedures. Specific deviations from these requirements are 
noted, as appropriate, In this report. Questions or concerns regarding the contents of this report can be addressed by contacting the DEQ 

l~borat?ry at 503.229.5983, 

For asbestos analysis, samples are quantified by matrix reduction and visual estimation by microscopic examination using a dissecting mi~roscope 
and polarized fight microscope (PLM). The DEQ Laboratory participBtes in quarterly Bulk Asbestos Proficiency Testing which is offered by the 
American Industrial Hygiene Association (AIHA). 

Att Request for Analysis Sample Collector: 

Tom Hack, Oregon Department of Environmental Quality 

cc: DEQ Laboratory File 

.Analytical Laboratory: 

Oregon Department of Environmental Quality 

20030515AR.PDF 07/01/2003 10:39 Page 2 of 5 



OREGON DEPARTMENT OF ENVIRONMENTAL QUALITY LABORATORY 
' . . . Analyti.cal Report 

·.Sampling Eve~t: 2bo30S1 S F~rm~r H~rmiston Drive-lnTheaier 

The offi~ial fi~ai laboratory repo_rt carries the origina_I signatures of _th8 1ab0rat_orY Quality_ASSurance-.Office~ and oivision._Ad~inistrator, and is 
retai11e·d· br the 1abo_ratory. An u~s:igried ~nd eiectron.ic copi8s_ of this repOrt.ar_e unofficial coP_ies ~f the.original do:c.un:ieriL ·'The. tit!e.pa'ge of the': ___ ,._ 
report bears "the nafne of th~ p[trfiary QQ_gurnent rScipiel)t. ··ou~siions._as to the iOtegri~- o_f the_ data ·contained in_~6i_s rePOrt_shO~ld.be- 9irected first_ 
to the report's primary rec(Pient·an_d ~e-c6nd tO th_e:laboraiOry: :-Th~ IBboraiOrY maJ;fain~ ~;ir~~W'd~ta Snd reC6r~s-fi:~rri -w~lch ·thi.~-iePOrt ~ba_S beer 

gen;rat8d fOr a period of no 18.~.s··_fh~~ five:ye.arS.· Addfdon61 electronfb ~i-id/or p~inted C~pies ofthis repOrt'ci=lf{be·.OB;iafned by Conlact1n;Q_th~. - ,;,,-~~ 
laboratory.· ~- ··· · ·· :. · ·' ... ··. · · ·· '·".\ .,., · .''-,·~>· '"·, · ,. ~-

·,,·. . '\'., 

The DEQ laboratory empl;ys ln its operatio~s stand~rd ana!yfica/ meth~ds that ha~e bee.n adopted b; go~S~~-it")Q·~~ge:~~ies f~r th~ir ~~eclfic .. . . . 
"" '<I 

application to sample matrices and regulatory programs of interest. In cases where standard analytical.methods have not been promulgated, the 
laboratory-has developed "in-house" methods which are consistent with best laboratory operating practices that Will result in data ·of'a quality 
appropriate for the intended use of information. Furthermore, all data has been scrutinzed for adherence to established Quality Assurance/Quality 

C"6fjli6J {aAZQ.C) 9iiiae11nes. LJhJess otherwise noted, the in'fo·rmation .contained' in-this report meets all the afcirer!Jenlioned requirements as 
documented in the laboratory's QuaHty Assurance Manual and Standard Operating Procedui:es. Specific deviations from these requirements are 
noted, as appropriate, ifl this report. Questions or concerns regarding the contents of this report can be addressed by contacting the DEQ 
l~bor~tory at 503.229.5983, 

For asbestos analysis, samples are quantified by matrix reducflon and visual estimation by microscopic examination using a dissecting mi~roscope 
and polarized light microscope (PLM). The DE.Q Laboratory particip.3t.es in quarterly Bulk Asbestos Proficiency Testing which is offered by the 
American Industrial Hygiene Association (AIHA) . 

. Att: ~equest for Analysis Sample Collector: 

Tom Hack, Oregon Department of Envlronmental Quality 

cc: DEQ Laboratory File 

.Analytical Laboratory: 

Oregon Department of Environmental Quality 

20030515AR.PDF 0710112003 10;39 Page 2 of 5 
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I . . 
OREGON DEP ARTMtNT OF ENVIRONMENTAL QUALITY LABORATORY 

Analytical Report 

Samplihg Event: 20030515 Former Hermiston Drive-In Theater 

Sampling Event Summary 

Sampling Event .Comment: 

Preliminary results by E-mail 06-16-03. LE 

Sampling Subproject: 
16 (26302) Asbestos Monitoring 

· Sample Summary 

Item QA Station 

001 s 

002 s 

30530 Former Hf!rmiSton- Drive-In Theater Possible piece of 

screen, gray smooth surface white backing 

30530 Fornier Hermiston Drive-In Theater Possible piece of 

screen, gray smooth surface white backing 

Key to QAJQC Types 

S =Sample 

2003051 SAR.PDF 07/01/200310:39 

Sample Matrix 

Const. Material 

Const. Material 

Sample Date I Time 

11-Jun-2003 11:30 

11-Jun-2003 11 :30 

IJiECE~VfE[[) 
JUl 11 2003 

bii:..!\G vr v1etJon 
iG@pt. o1 EnvlrnnrnG~W.I Qua!ih· 

E:::i3tern Aegkl!1" Pendle!cr- · 

Page 3 of 5 



OREGON DEPARTMENTOF ENVIRONMENTAL QUALITY LABORATORY 
Analytical Report 

j Item Parameter 

General Chemistry 
Percerit Asbestos 

Percent Asbestos 

2003051 SAR.PDF 

Sampling Event: 20030515 Former Hermiston Drive-In Theater 

Method 

DEQ Asbestos 

DEQ Asbestos 

Result 

Macro: Gray cementitious material with one surface 

painted white. 

Micro: 1 Oo/o chrysoti!e asbestos 
non-fibrous minerals 

carbonate material 
paint 

Macro~ Gray cementitious material with one surface 

painted white. 

Micro: 1 O'Yo chrysotile asbestos 

non-fibrous minerals 
carbonate material 

paint 

07/01/200310:39 

Notes 

Page4of5 



OREGON DEP ARTMENTOF ENVIRONMENTAL QUALITY LABORATORY 
Analytical Report 

I Item Parameter 

General Chemistry 
Percerit Asbestos 

Percent Asbestos 

2003051 SAR.PDF 

Sampling Event: 20030515 Former Hermiston Drive-In Theater 

Method 

DEQ Asbestos 

DEQ Asbestos 

Result 

Macro: Gray cementitious material with one surface 

painted white. 

Micro: 10% chrysotile asbestos 

non-fibrous minerals 
t:af5onate m,,;tenaJ 
paint 

Macro: Gray c8mentitioys niaterial with one surface 

painted white. 

Micro: 10% chrysotile asb$sfo_s 

non-fibrous minei"als 
carbonate material 

paint 

07/01/200310:39 

Notes 

Page 4 of 5 
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OREGON DEPARTMENT OF ENVIRONMENTAL QUALITY LABORATORY 
Analytical Report 

Sampling Event: 20.030515 Former Hermiston Drive-In Theater 

Request for Analysis 
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4 ... ,. 
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fo1·,,,e.1' Her·i·":.!Jto,~ Pr:ve· :" 

lJEP.AR. TMENT OF ENVIRONMENTAL QUALITY / 
. . Lar -,tory Division ·Loo) O )[ ) 
T~eute!' Sampling Event# · 

Sile (address or name): TI~ f, Ci. fa f. r• L 0, n I'!. 

H erY\-\:61'..Ch\ '0 R 
' 

LASAR Station Number: '] c $' 3 0 · 
LaULong {dooim'I d•orm)·'N:l"A4. ;";5r-'.~'6~S:;--,(,,~'f;c;;· -----------

(Only required ·1r new LASAR Sta!lon) 

\rJ - l t 'L 2 Cl(') IJ. 
~amp11ng Locauon >::>amp1e oescnp11on ~ag or vonta1ner 1.u. 

5£ C:or,.,ar of Dr;v,;- PJss::v1 e. p;pc,.e, <P.P .GC . ..r"'Bcl.l"\. 
Z.4119 :;'" Fro('C!«l;:i, /o,5 i"'.') 9 f'O. ~. S f\n,oc~t.i..e. i;(,,,... Ft1c.e,, 

Cl" bh e. 0\ V-0"",,j 'W i f;i_. '°"''h; l-,e,, ho. etc :,.,,3. 
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.. 

LEGAL SAMPLE: Chain of Custody: Record 

Total# or containers: ? 

Relinqui:hed by: ~-. ,. U 0c r IC DalefTime 6/j3(;1ai:l-!@ \?:ODq."" 
'V' /y' lJV' , ·fi (fr, [fJ-ao') It-- I J :o o Ml Received by: I ; . Datemme 

Received by analys 
j;!,11 I ,. " 41t-.E .,. -

. · OalefTime 

or locked in Room U51 B; Da!efTime 

lRi [E c e· i v E [)) 
.JUL 11 2003 

b'"'""' ui Urngon 
Df<pL of Environmurltiil Quall~ 

Eastern Region - Penclleten; 

v ( Ut /too 7 (l,. J(:orJ g/7 

Collected By: Tom Hci1~j( 1 AO Pr<>jf'<!v)·· f"ev.olletol\ 
Dale Collected: G / / I J Z. 0 () 3 
Sampling Subproject(fund- coOe): 26302 

JUl 0 2 2003 

1rme 1 ests KequirelJ vomrnents 

fl :J(Jq_,.._ Micro for·Asbestos 

I { :30 11.1'1. i'I\ ;c..ro .f •. , '16b~6J!:> 
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Attachment A-9 

Department of onsumer and Business Services Oregon 
Occu ational S e and Health Division OR-OSHA · 
505 SE 12th Av , Portland, OR 97214--2408 
Phone: (503) 73 -8398 • Fax: (503) 731-8388 

Date: Number of pages (includine this paee):. 

,. 

To: 

Office: 

Fax Number 

From: 

Phone: (50 ) 731-8398 

Comments/ essage: These pages that have been faxed are confidential records. 

To 5...-1-
1 l/'I sf-( '-"' ULJi'V'> 

~J. 

If they have been faxed to the wrong address, please 
notify the Lab at the phone number listed above and 
destroy the faxed pages. Thank you. 
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DEQIER~101 

reg on 
Theodore R. Kulongoski, Governor 

William M. M'Clannahan 
P.O. Box 224 
Umatilla, OR 97882 

Dear Mr. M'Clannahan: 

Attachment A-10 

Department of Environmental Quality 
Eastern Region 

700 SE Emigrant 
Suite 330 

August 27, 2003 Pendleton, OR 97801 
(541) 276-4063 Voice/TIY 

FAX (541) 278-0168 

RE: NOTICE OF NONCOMPLIANCE 
No. AQ-ERP-03-066 
The Continuing Open Accumulation of a 
Friable Asbestos - Containing Material. 
AQ Asbestos - Umatilla County 

On June 9, 2003 you were issued a Notice of Noncompliance (NON) No. AQ-ERP-03-
032 for allowing the conduct of a friable asbestos abatement project (demolition of an 
asbestos-containing drive-in screen) by unlicensed contactors at the former Hermiston 
Drive-In Theater property. The property was found to be owned by you and located on 
Theater Lane in Hermiston. The project took place in early May, 2003 and was 
discovered the Department in response to a complaint. 

On June 11, 2003 I returned to the property to determine whether the asbestos-screen 
material had been completely removed from the property. The site looked relatively 
clean. However, I observed that approximately sixty (60) square feet of broken screen 
material at the southeast corner of the property. On June 25, 2003, you were issued NON 
No. AQ-ERP-03-040. This NON was issued for the open accumulation of an asbestos
containing material. The NON required the material to be abated by an Oregon-licensed 
asbestos abatement contractor by no later than June 30, 2003. I included a list of asbestos 
abatement contractors with the NON. 

An inspector from Oregon Occupational Safety and Health Adininistration (OSHA) 
inspected the site on July 1 and July 3, 2003. She found the broken screen material 
present at the property. Since the second NON was issued, all my attempts to contact you 
by telephone and e-mail have failed, 

On August 22, 2003 I returned to the site. I observed the broken screen material to 
remain at the site. It was in the same location and configuration as it was during my 
inspection of June 11, 2003. 



Willian;i M. McClannahan 
NON of August 27, 2003 
Page 2 of2 Pages 

VIOLATION: 

This is the continuing open accumulation of a friable asbestos-containing material, and is 
a violation of Oregon Administrative Rules (OAR) 340-248-0205(1). 

This is a continuing Class I violation and is considered to be a significant violation of 
Oregon Enviromnental law. 

REQUIRED ACTION: 

You are required to immediately hire an Oregon-licensed asbestos abatement contractor 
to abate the remaining screen material on the property. I have enclosed another list of 
Oregon asbestos abatement contractors. Please commence the hiring process and have 
the material abated in an expedient manner. 

Shollld you have any questions concerning .this Notice, please feel free to contact me in 
Pendleton at (541) 278-4626. · 

Sincerely, 

[f~..d.\~ 
Thomas G. Hack 
Air Quality Specialist 
ER-Pendleton 

enclosure: List of Licensed Oregon Asbestos Abatement Contractors 

cc (without enclosures): Peter BreWer, AQ Manager, ER~Bend 
Bryan Smith, Office of Compliance & Enforcement, HQ 
Michelle Butler, AQ Program Development, HQ 
Becky Hillwig, OR OSHA 
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I•] 3•1 
State of Oregon 
Department of 
Environmental 
Quality 

Phone Memo 

Department of EnvironmentaL Quality 
Eastern Region - Pendleton Office 

14l_Q01 -

Attachment,,..,.A_,,,-_,_1.:;:2~_,_~ 

File: 

Project: Hecrn:.st,o11l Qrivc/Ib Fofr1n:..evvie•1t. CO!st' 
Date: L/3t;/zoo<. . Time: 4:4o p·Po· 
Call To I From: F1c ,~ nJ j<' ,1bc: J(

1 
Te 1< bo r.; c.5 ,//:lei C.k' 

Title&Company: Pcoi"ct; f\!\Q\hu,gec J \AJoi/Jo,.. wc.110. 1 1;J!l 

Address: 1itl'-l/e>f !l0oote S,L. Phone: (509)r,19-g1?4 1ext, 

Subject: [covio,on:c Re"ef:,f £.,,.the (ac.<"". · 1310 
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( Attachment A-13 

State of Oregon 
Department of Environmental Quality Memorandum 

Date: September 2, 2003 
To: 
From: 
Subject: 

File I,,,,,/---"'~ 
Les Cart6itg'h, &?nior Policy Advisor, Office of Compliance and Enforcement 
Ben calculation for William McClannahan. 

General Purpose and Authority 

The economic benefit portion of the civil penalty formula is simply the monetary benefit that 
an entity gained by not complying with the law. It is designed to "level the playing field" by 
taking away any economic advantage the entity gained and to deter potential violators from 
deciding it is cheaper to violate and pay the penalty thau to pay the costs of compliance. 

Oregon Revised Statute 468.130(2)(c,h) directs the Environmental Quality Commission to 
consider economic conditions of the entity in assessing a penalty as well as other factors that 
Commission makes relevant by rule. Accordingly, the Commission specified in Oregon 
Administrative Rule (OAR) 340-012-0045(1)(c)(F) that the penalty will contain an 
"approximated dollar sum of the economic benefit." That rule also specifies that, "[i]n 
determining the economic benefit component of a civil penalty, the Department may use the 
U.S. Environmental Protection Agency's BEN computer model . . . " and must use it on 
request of a respondent. 

Theory of Economic Benefit 

Compliance with environmental regulations may require an entity to expend financial 
resources. These expenditures support the public goal of better environmental quality, but 
often do not yield direct financial return to the entity. "Economic benefit" represents the 
financial gain that a violating entity accrues by delaying and/ or avoiding such expenditures. 
Funds not spent on environmental compliance are available for other profit-making activities 
or, alternatively, the entity avoids the costs associated with obtaining additional funds for 
environmental compliance (opportunity cost). Economic benefit is the amount by which an 
entity is financially better off from not having complied with environmental requirements in a 
timely manner. 

Economic benefit is "no fault" in nature. An entity need not have deliberately chosen to delay 
compliance (for financial or any other reasons), or in fact even have been aware ofits 
noncompliance, for it to have accrued the economic benefit of noncompliance. 

An appropriate economic benefit calculation represents the amount of money that would make 
the entity indifferent between compliance and noncompliance. If DEQ does not recover, 
through a civil penalty, at least this economic benefit, then the entity will retain a gain. 



Memo To: File 
09102103 
Page 2 

Because of the precedent of this retained gain, other regulated companies may see an economic 
advantage in similar noncompliance, and the penalty will fail to deter potential violators. 
Economic benefit is designed to be neither punitive nor tort damage, but instead is the 
minimum amount by which the entity must be penalized so as to return it to the position it 
would have been in had it complied on time. 

Basis of the Costs Considered 

William McClannahan should have had a licensed asbestos abatement contractor to properly 
demolish and dispose of the asbestos containing waste from a theater screen on property he 
owned at an estimated cost of $16, 000. Instead Mr. McClannahan paid $5, 000 for an 
improper demolition by an unlicensed contractor. By avoiding a net cost of $11, 000, Mr. 
McClannahan benefited by $6,297. 

Applicability of Standard Rates Presumed by Rule 

The BEN model relies on income tax rates, inflation rates, and discount rates. The model 
allows the operator to input particular rates, but in the absence of operator input, the BEN 
model uses standard values based on the entity's corporate status, whether it acted for profit, 
and the state where the violations occurred. It calculates inflation rates from the Plant Cost 
Index published by the magazine Chemical Engineering and from the Consumer Price Index. 
EPA updates the standard values annually. 

Pursuant to OAR 340-012-0045(l)(c)(F)(iii), the "model's standard values for income tax 
rates, inflation rate and discount rate shall. be presumed to apply to all Respondents unless a 
specific Respondent can demonstrate that the standard value does not reflect the Respondent's 
actual circumstance. " 

Description of the Attached Run 

BEN calculates the economic benefits gained from delaying and avoiding required 
environmental expenditures. Such expenditures can include: (I) capital investments (e.g., 
larger pollution control or monitoring equipment, costs of design and installation), (2) one-time 
nondepreciable expenditures (e.g., permit fees, clean-up costs, setting up a reporting system, 
acquiring land needed for a capital improvement), (3) annually recurring costs (e.g., routine 
operating and maintenance costs, utilities). Each of these expenditures can be either delayed or 
avoided. BEN's baseline assumption is that capital investments and one-time nondepreciable 
expenditures are merely delayed over the period of noncompliance, whereas annual costs are 
avoided entirely over this period. 

'\ 
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The calculation incorporates the economic concept of the "time value of money." Stated 
simply, a dollar today is worth more than a dollar tomorrow, because you can invest today's 
dollar to start earning a return immediately. Thus, the further in the future the dollar is, the 
less it is worth in "present-value" terms. Similarly, the greater the time value of money (i.e., 
the greater the "discount" or "compound" rate used to derive the present value), the lower the 
present value of future costs. To calculate an entity's economic benefit, BEN uses standard 
financial cash flow and net-present-value analysis techniques based on modern and generally 
accepted financial principles, which were subjected to extensive national notice-and-comment 
processes. 1 

Inputs to the model include costs specific to the situation of the entity as well as the presumed 
standard indexes and rates described in the section above. These values are listed in the lower 
three-quarters of the table. Using these values, BEN makes a series of calculations listed at the 
top of the table as follows: 

A) On-Time Capital & One-Time Costs, What compliance would have cost had the entity 
complied on-time, adjusted for inflation and tax deductibility. The number is a present 
value as of the date of initial noncompliance. BEN derives this value by discounting the 
annual cash flows at an average of the cost of capital throughout this time period. 

B) Delay Capital & One Time Costs. What late compliance did cost, adjusted for inflation and 
tax deductibility. The number is a present value as of the date of initial noncompliance. 
BEN derives this value by discounting the annual cash flows at an average of the cost of 
capital throughout this time period. This value will be zero if the costs were avoided. 

C) Avoided Annually Recurring Costs. This sum is a present value as of the date of initial 
noncompliance. BEN derives this value by discounting the annual cash flows at an average 
of the cost of capital throughout this time period. 

D) Initial Economic Benefit (A - B +C). The delayed-case present value is subtracted from the 
on-time-case present value plus the sum of the avoided costs to determine the initial 
economic benefit as of the noncompliance date. 

1 
See Calculation of the Economic Benefit of Noncompliance in EPA' s Civil Penalty Enforcement Cases, Request 

for comment, 61 Fed. Reg. 53025-53030 (Oct. 9, 1996); Calculation of the Economic Benefit of Noncompliance 
in EPA's Civil Penalty Enforcement Cases, Extension of time for request for comment, 61 Fed. Reg. 65391 
(Dec. 12, 1996); Calculation of the Economic Benefit of Noncompliance in EPA 's Civil Penalty Enforcement 
Cases, Advance notice of proposed action, response to comment, and request for additional comment, 64 Fed. 
Reg. 32947-32972 (June 18, 1999); Calculation of the Economic Benefit of Noncompliance in EPA's Civil 
Penalty Enforcement Cases, Advance notice of proposed action, response to comment, and request for additional 
comment, 64 Fed. Reg. 39135-39136 (July 21, 1999). 
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E) Final Economic Benefit at Penalty Payment Date. BEN compounds the initial economic 
benefit forward to the penalty payment date at the same cost of capital to determine the 
final economic benefit of noncompliance. 

Calculated Economic Benefit Likely an Underestimate 

The economic benefit calculated above may underestimate the total economic benefit that the 
respondent received to date because it does not address uncertain indirect financial benefits, 
including: 
• Advantage-ojcrisk - the value of (1) the risk of never getting caught and (2) keeping future 

options open by delaying a decision to institute a process or purchase capital. 
• Competitive advantage - (1) beginning production earlier than would be possible if in 

compliance; (2) attracting clients by avoiding compliance costs, having a higher profit 
margin and therefore being able to offer goods or services at a lower cost than competitors; 
(3) keeping those clients attracted by lower prices because of brand loyalty or high 
switching costs; or (4) using the time or money saved to increase production. 

• Illegal profits - selling illegal products or services. 
However, I consider these other economic benefits to be "de rninimis." in light of the 
difficulties .in calculation. Pursuant to OAR 340-012-0045(1)(c)(F)(ii), the Department need 
not calculate an economic benefit if that benefit is· de minirnis, · 
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Run Name =I one 
Present Values as of Noncom liance Date NCO 07-May-2003 

t.l9n-Time Capital & Q~:IJm.,__QQsl.•------ _________ -------------~-§&42 
,_13) Delay Capital & One-Time Costs $0 

~l~;;;~~~~~~~o:i_~i~~~~";;r,~~6~~·1§ - ----- - --------- - - --$60~ 
J::J!'iQ "-_LJ::<::Qo:i., _[!_.,__!}, <i_! !'_.,_i:i_~_l)y_!'~m~_!!! __ J:)ate,_________ ______________ _ __ 

01-0ct-2003 $6.297 

~;;~~~~i~~~~~;r;~;.QB!?XLei!'§ _________ r-----;o~a% 
,Qi_~<::o!! nt/QQ11JP-9_!!_11_tJ_B!!!"_Q9lc_l!!<i__t_.,_g__13y: __ ____ _______ __L ____________ J:l_E;_~-
Compliance Date 01-0ct-2003 
Capital Investment: 

Cost Estimate 
--- -------------------- ----~------ -- -- ------ ····-$()" ···-·-···--··-· 

_9Q§.t Es_~i:nate J2fil"-----------------
Cost Index for Inflation N/A 

~;j~;~~a_~~~"~;~~;~;!~i~~:;~~~if"-----------+--- _N/i\;_~~~ 
One-Time. Nondepreciable Expenditure: ___________ _ 

Cost Estimate 

' 
..... ?..Y.Q.Ltj~Q_ 

$11.000 

__ QQ§t_E;§!l'!'<:!!!' pate____ _ _ ___ ---------------------------- ----~-Q:~u'l:~QQ_~ 
Cost Index for Inflation PCI 

, __ J_<l_~ __ Q_.,_9_1!Q\ii:J_L"-_7________ --- .. -- - --- ---- ------------------+-------·------------- •--1 

Annuallv Recurrina Costs: 

_<:;9-§t§_~!l11J?!-"----- ____ __ ______ ___ __ _ ____ L _______ ~Q 
Cost Estimate Date J N/A 

u~~;:~:-~~x~~~~~a~~:~fi~-c;~;-Esti~~!~~-: --------f-----NIA: __ N0, 

____ Q'l:Ii'!ll'>_QQllJP!i<l.'lC:!'.<::?PJ!?L!nvestm_enL ___________ + _____ _ __________ 
1 

Delay Compliance Capital Investment 

1

_Qn:IJ11J_.,__<::0_11JP!i?!!C:<;> ___ g.,_pl_?<::e.!!!-".!li.<::."-PJl~L--------c-----------------------
Delay Compliance Replacement Capital 

_ _Qo _ _.,_,Ii_'!ll;> QQ11Jpli?QC:e.N<:J0-9!'P!.-"']'3_!JJ-" 
Delav Comoliance Nondeoreciable 

Ca0 - =William McClannahan; Analyst = Carlough, DEQ; 9/2/2003 BEN v_ 2.0, 1999.e; Page < of 1 
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Theodore R. Kulongoski, Governor 

William McClannahan 
P.O. Box 224 
Umatilla, OR 97882 

Dear Mr. McClannahan: 

June 25, 2003 

Department of Environmental Qualitv 
Eastern Regic 

700 SE Emigrai 
Suite 3c 

Pendleton, OR 978C 
(541) 276-4063 Voice/TI 

FAX (541) 278-016 

RE: NOTICE OF NONCOMPLIANCE 
No. AQ-ERP-03-040 
The Open Accumulation of a Friable 
Asbestos-Containing Material. 
AQ - Umatilla County 

On June 9, 2003 you were issued a Notice of Noncompliance (NON) No .. AQ-ERP-03-
. 032 for allowing the conduct of a friable asbestos abatement project on your property by 
·'work crew and a supervisor not licensed to handle asbestos. This project took place in 
~arly May, 2003. 

As part of my investigation, I interviewed several individuals, including you, regarding 
their involvement in the project. From speaking with everyone it was my understanding 
the project was completed and all asbestos-containing screen material had been removed 
from the property. 

On June 11, 2003 I returned to the property to conduct a site clean-up inspection. For the · 
most part the site looked relatively clean. However, I observed approximately sixty (60) 
square feet of broken white and gray material on the ground in the southeast comer of the 
property. This looked very similar to the material in the photographs taken by Patty 
Jacobs, of the Department, on May 7, 2003 and testing positive for asbestos. I obtained 
two samples and sent them to the DEQ Laboratory in Portland for analysis. On June 16, 
2003, both samples were reported to contain 10% asbestos in the chrysotile form. 

The same day I sent you an e-mail reporting my findings. In the e-mail I explained the 
screen material at the site contains asbestos and must be abated by an Oregon-licensed 
asbestos abatement contractor. I also recommended that you continue to prevent public 
access to the property as you have been doing. 

VIOLATION: 

. nis is open accumulation of a friable asbestos-containing material and is a violation of 
Oregon Administrative Rwes (OAR) 340-248-0205( l ). 

! 



William lvicC/annahan 
NON of June 25, 2003 
Page 2 o/2 Pages 

This is a Class I violation and is considered to be a significant violation of Oregon 
Environmental law. Therefore we are referring your case to the Department's Office of 
Compliance and Enforcement with a recommendation to proceed with a formal 
enforcement action which may result in a civil penalty assessment. Civil penalties can be 
calculated for each day of violation. 

CORRECTIVE ACTION: 

By no later than June 30, 2003 all remaining asbestos-containing material at the site must 
be abated by an Oregon licensed asbestos abatement contractor. For your information I 

. have once again enclosed a list of Oregon licensed asbestos abatement contractors. 
Please submit a copy of the receipt for the work to the Department no later than three 
days following completion of the abatement. · · 

Please be .aware the Department considers the OR CCB licensed contractor, Denis 
Palmer, the unlicensed contractor, Maurice McDavid, and the owner of the temporary 
labor service, Mike Atkinson, equally responsible for the violations taking place in early 
May, 2003. 

Should you have any additional questions concerning this Notice, please feel free to 
contact me in Pendleton at (54 I) 278-4626. 

Sincerely, 

Thomas G. Hack 
Air Quality Program 
ER-Pendleton. 

enclosure: List of Oregon-Licensed Asbestos Abatement Contractors 

cc (without enclosures): Peter Brewer, AQ Manager, ER-Bend · 
Bryan Smith, Office of Compliance & Enforcement, HQ 
Michelle Butler, AQ Program Development, HQ 
Stan Thomas, OR OSHA, Salem 

. r , 

! 



HACK Tom 

~rom: 

.>ent: 
To: 
Subject: 

Hello Mr. McClannahan: 

HACK Tom 
Monday, June 16, 2003 5:36 PM 
'selectri@selectricinc.com' 
Hermiston Drive-In Screen Demolition Project 

Attachment A-15 

On June 11, 2003 I returned to the Hermiston drive-in property. I entered from the west end as you had requested. For 
the most part the site looked relatively clean and I was hoping not to find any screen material remaining at the site. 
However, I observed some (approximately 60 square feet) of broken white and gray material at the southeast corner of the 
property. It looked very similar to the broken screen material photographed by Ms. Jacobs during her May 5, 2003 
inspection. I took two samples and sent them to the DEQ Laboratory in Portland for analysis. Today the samples were 
reported to me as 10% asbestos in the chrysotile form. 

This message is to inform you the asbestos-containing screen material at the site is in a broken (friable) state. Therefore, 
under Oregon environmental law, it can not legally be handled or abated by anyone who is not an Oregon-licensed 
asbestos abatement contractor. In the near future I will send you a follow-up letter with a clean-up timeline in addition to a 
list of Oregon-licensed asbestos abatement contractors. However, in the meantime you are strongly urged to avoid or 
allow contact of the material by anyone who does not have the proper license. Continuing to prevent public access to the 
site, as you are doing, is also a good means to protect the public. 

Thank you for your attention to this matter. Please feel free to call me with any questions you may have. We'll be in touch 
again soon. 

Tom Hack, ODEQ 
Air Quality Program 
ER-Pendleton 

3lephone: (541) 278-4626 
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State of Oregon 

Department of Environmental Quality Memorandum 

Date: 

To: 

From: 

Subject: 

Purpose of 
Item 

Presentation 
Outline 

September 30, 2004 

Environmental Quality Commission 

,,:D~4-~& 
Stephanie Hallock, Director \) ' Cd) 

Agenda Item E: Overview of Proposed Changes in Environmental 
Enforcement and Compliance Rules (Division 12, Phase I) 

To update the Environmental Quality Commission (EQC, Commission) 
on a proposal by the Department of Environmental Quality (DEQ, 
Department) to amend the Department's rules governing the procedures 
for enforcing Oregon's environmental regulations and statutes, including 
civil penalty assessments and orders (specifically, Oregon Administrative 
Rules (OAR) Chapter 340, Division 12; referred to as "Division 12"). In 
July, you each received a copy of the public notice version of the Division 
12 rules. It may be helpful for you to have that with you for the October 
meeting, and if you would like another copy, please contact Mikell 
O'Mealy or Anne Price, DEQ Office of Compliance and Enforcement 
Administrator. At the October 22 EQC meeting, Aune Price will briefly 
describe the history of this rulemaking, key issues and next steps, as 
outlined below, while leaving time for your questions and comments. 

Background - How did we get here? 

1) In 2002, the Department initiated a review of its enforcement process 
to ensure implementation of an effective compliance and enforcement 
program that is understandable, equitable, encourages compliance, 
and appropriately responds depending on the severity of the violation. 

2) After an initial round of public comment on a rulemaking package at 
the end of 2003, the Department proposed revisions to certain parts of 
the Division 12 rules (Phase I) and saved other proposed revisions for 
a Phase II rulemaking. 
a) Phase II rulemaking (scheduled to begin in 2005) will cover the 

selected magnitude and violation classification issues. 
b) Phase I will cover everything else. The key changes are described 

below. 
3) Two of the main objectives for this Phase I rulemaking are to provide 

greater clarity to the regulated community on the enforcement process 
and to evaluate potential inequities associated with the penalty 
calculation formula. 
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Key Proposed Changes to Division 12 

1) Divides the former Notice of Noncompliance into two types of informal 
enforcement notices - warning letters and pre-enforcement notices. 

2) Improves overall rule organization to follow the flow of the civil 
penalty calculation process. 

3) Creates an umbrella section of violations relating to all programs. 
4) Changes a few classifications to address key issues and recent 

program rule changes (e.g., on-site program rule changes); also 
reorganizes some of the classifications for clarity (e.g., breaks out dry 
cleaner violations into a separate section). 

5) Adds a new mid-range ($6,000) base penalty matrix; increases values 
in the $10,000 matrix (now called the $8,000 matrix); provides a set 
penalty for Class III violations in each matrix. 

6) Provides greater differentiation of violations across different matrices. 
Smaller or potentially less sophisticated violators are assigned to 
lower penalty matrices. Some penalties will be lower as a result of 
these base penalty changes; others (especially for larger, potentially 
more sophisticated violators) will be higher. 

7) Provides a greater range of options for a respondent to get credit for 
addressing past violations (the "history" factor). 

8) Provides a greater range of options under the "occurrence" factor 
(number of days or number of occurrences of the violation). 

9) Proposes language to the "mental state" factor to better clarify what 
will be considered to assess whether a party knew or should have 
known it was committing a violation. 

10) Provides that a respondent can receive a broader range of credit for 
efforts to correct the current violation (the "cooperativeness" factor). 

11) Allows Department to increase the penalty matrix by a level if doing 
so achieves specific deterrence. 

12) Gives the Department discretion to increase any penalty assessed 
pursuant to Division 12 to $10,000 per violation per day of violation 
based upon the facts and circumstances of the individual case. 

13) Gives the Department discretion to decline to issue a formal 
enforcement action if the Department determines that it has caused 
excessive delay in issuance. 

Rulemaking Process Update 

1) Two public hearings were held, one in Portland and one in Salem, and 
no one testified on the record; 11 attended the informational sessions 
before the hearings. 

2) The public Comment period was extended to respond to a request, and 
closed on September 101

h. Ten parties provided comments, including: 
Center for Environmental Equity, Weyerhauser, Center for Tribal 
Water Advocacy, U.S. Army (Umatilla Chemical Depot), Northwest 
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EQC 
Involvement 

Pulp and Paper Association, Associated Oregon Industries, Oregon 
Association of Clean Water Agencies, Water Watch, U.S. 
Environmental Protection Agency, and Boise Cascade Corporation. 

3) DEQ is now developing the response to comments and the staff report. 

What will be in the EQC package? 

1) All the main rule package components (e.g., the rule, staff report, 
response to comments). 

2) An implementation plan (e.g., enforcement guidance, staff training 
and database improvements). 

3) A copy of the draft enforcement guidance. 

Other Issues to Highlight 

1) Underground Storage Tanks Rule Proposal - This rulemaking 
proposal also includes amendments to OAR Chapter 340, Division 
150, the rules pertaining to expedited enforcement of underground 
storage tank (UST) rules. Those amendments will allow the 
Department to consider whether some Class I violations will be 
handled through the expedited enforcement field ticket program. The 
proposed amendments set a field penalty amount of $100 for all Class 
I violations and $50 for all Class II violations handled in the expedited 
enforcement process (field penalties for some Class II violations are 
currently set at $75). 

2) Effective Date of the Rule - To effectively train all relevant staff and 
to ensure the database changes are made prior to the effective date, the 
Department will be proposing a rule amendment at the December 
EQC meeting to create a delayed effective date for the Warning Letter 
(WL)/Pre-Enforcement Notice (PEN) portions of the rule. Should the 
EQC promulgate these rules in December: 
a) The proposed effective date for the WL/PEN portion of the rule 

will be April 1, 2005, or possibly later. 
b) All other parts of the rule will be proposed as effective 

immediately upon filing with the Secretary of State. 

Guidance from the Commission 

1) Is there anything in particular you would like have emphasized or 
addressed? 

2) Do you have any issues or concerns? 

The Department plans to bring Phase I of the Division 12 rules to the 
Commission for adoption at the December 9-10, 2004 EQC meeting. 

Report Prepared By: Anne Price 
Phone: (503) 229-6585 
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State of Oregon 

Department of Environmental Quality Memorandum 

To: Environmental Quality Commission Date: October 20, 2004 

From: Paul Slyman, Deputy Director 

Subject: Director's Dialogue 

Updates on DEQ's 2005-2007 Budget and Legislative Concepts 
Budget In May and July 2004, Director Hallock and Lauri Aunan, DEQ Legislative and Budget 
Coordinator, briefed the Commission on DEQ's 2005-2007 budget request. In August, Chair Reeve 
certified our request and we submitted our budget to the Department of Administrative Services 
(DAS) by their September 1 deadline. DAS is now reviewing our budget (along with all other state 
agency budgets), and will make recommendations to the Governor in November. The Governor 
will then review DAS' recommendations, together with information from the agencies and the 
public, and make decisions to craft his "Governor's Recommended Budget" reflecting his top 
priorities. State law requires the Governor to present a balanced budget - that is, one in which 
proposed expenditures balance projected revenues. 

As part of developing his Recommended Budget, the Governor announced his "Oregon 
Principles" Budget earlier this month based on six principles that he feels are the basis for a 
prosperous Oregon - Education, Health, Economy, Livability, Safety and Accountability (see 
Attachment A for a description of each). The Governor's website1 provides budget "worksheets" 
listing agency programs under each principle, and DEQ programs fall under Health, Economy, 
Livability and Safety. The Governor plans to take public comments on his principles and budget 
worksheets to inform his decisions on his Recommended Budget. 

During the July EQC meeting, we talked about the list of potential General Fund cuts that we were 
required to submit with our budget request (see Attachment B), and briefed you on our requests for 
additional General Funds (see Attachment C). Because the State faces a projected budget shortfall of 
up to $1 billion for 2005-2007, DAS will recommend ten percent General Fund cuts for all state 
agencies and denial of any requests for new General Funds. DEQ will have the opportunity to appeal 
DAS' recommendations to the Governor in November. 

A top priority for appeal is our water quality permit program budget request. The Blue Ribbon 
Committee2 strongly recommended "keeping the program whole" and adding five additional staff 
over the next two biennia to support long-term program health. The Committee supported a mix of 
public and fee funding increases to achieve this, and affirmed that these resources "will enable the 

1 http://www.govemor.state.or.us/Gov/budget/future.shtml 
2 In April 2003, Director Hallock launched an initiative to reduce permit backlogs in DEQ's wastewater 
program and identify long-term solutions for adequate funding and managing program workload. As part of 
that effort, we formed a Blue Ribbon Committee of stakeholders on wastewater permitting to identify 
needed improvements, including streamlining permit processes, restructuring fees, and identifying rule or 
statute changes needed for long term program health. In July 2004, the Committee finished their work and 
unanimously agreed to findings and recommendations to ensure the DEQ's wastewater program health. 

1 
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wastewater pennitting program to effectively and efficiently fulfill its responsibilities under state and 
federal law to protect Oregon's water quality." 

Funding to cover increased Laboratory costs is also a top priority. DEQ reduced its 2005-2007 debt 
service requirements by more than $900,000 through good bond management, and we have asked to 
shift this ongoing savings to pay for increased program costs incurred by relocating the Laboratory. 
Without this funding, programs - particularly Water Quality programs that use Laboratory services 
more than other DEQ programs - will have to reduce existing work even more than we have thus far 
as a result of previous and expected future General Fund cuts. 

Legislative Concepts DEQ has five legislative concepts, listed in Attachment D, that are now being 
drafted by Legislative Counsel. The Governor's Office will make decisions in December on which 
concepts will be submitted to the Legislature. 

Building Purchased for Relocating the DEQ Laboratory 
As you know, we have been working with the DAS and the Oregon Public Health Laboratory 
(PHL) over the last two years to relocate the DEQ Laboratory and PHL in a combined facility. In 
July, DAS entered a sales agreement on a new, vacant building in Hillsboro with enough space to 
house DEQ's 75 lab staff and PHL's 75 staff. Since then, DAS successfully completed the due
diligence review on the new building and no problems were discovered. In early October, DAS 
reached a milestone by successfully finalizing the purchase agreement and taking ownership of the 
building. In addition, DAS received approval from the Legislative Emergency Board to issue 
about $22.5 million in bonds for design and construction of the building's interior. We are on 
track to reach our goal of moving into the new facility in late 2006 or early 2007. 

Governor, Mark Reeve Announce West Coast Diesel Collaborative 
In late September, Governor Kulongosk:i, Environmental Protection Agency (EPA) officials, and 
EQC Chair Mark Reeve and others came together to announce the West Coast Diesel Emissions 
Reduction Collaborative - a joint effort of federal, state and local government agencies, private
sector interests and non-profit organizations from California, Oregon, Washington, Alaska and 
British Columbia to reduce emissions from diesel sources. The new collaborative arose in part out 
of the Global Warming Initiative the West Coast Governors launched in 2003 to address the issues 
of global warming and greenhouse emissions. EPA identified this effort as an opportunity to create 
a West Coast corridor program for truck stops as part of a larger effort to reduce diesel emissions 
in several sectors, including marine and railroads. 

As part of the Collaborative, Governor Kulongoski highlighted Oregon's Truck Stop 
Electrification Project to reduce truck idling at commercial truck stops along I-5. Kevin Downing, 
DEQ' s Diesel Emissions Coordinator, has been the lead on this project to provide new technology 
eliminating the need for overnight or extended idling when professional truck drivers stop to rest 
at commercial truck stop areas. When connected to a hook-up, trucks can access electricity, 
heating/cooling systems, phones, and the internet without the use of their engines. Oregon's goal 
is to equip 600 parking spaces at truck stops along I-5 in Oregon with electrification technology, 
providing truck drivers a net savings of $1.8 million per year in reduced fuel costs and engine 
wear and tear. The electrified spaces will reduce carbon dioxide emissions by over 33,000 tons per 
year and reduce carbon monoxide, nitrogen oxides, hydrocarbons and particulate matter by over 
852 tons per year. These reductions translate to public health and environmental benefits of at least 
$6.6 million per year. The media event succeeded in drawing attention to the Collaborative and 

2 
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Oregon's truck stop electrification work. 

West Coast states are now beginning to identify diesel projects to be part of a future federal 
funding proposal, and DEQ and truck stop electrification partners are moving forward to solicit 
nominations for the 600 parking spaces that will be electrified. 

Draft Report from the Governor's Advisory Group on Global Warming Now Available 
In September, Director Hallock briefed you on the work of the Governor's Advisory Group on 
Global Warming, consisting of approximately 30 business, community, and environmental 
leaders, elected officials, and agency heads. Director Hallock represents DEQ as a member of the 
Advisory Group, which is charged with recommending actions to the Governor that Oregon 
should pursue to reduce our contribution to greenhouse gases. The Group is supported by seven 
technical subcommittees that have looked at energy conservation, electricity generation, 
transportation, forestry/agriculture, materials/wastes, government operations, and other emission 
sources. DEQ staff David Allaway and Pat Vernon have chaired the subcommittees on 
materials/wastes and government operations (respectively). The Oregon Department of Energy is 
the lead agency on the entire project. 

This month, the Advisory Group released their draft report including approximately 60 program 
and policy actions. The Group will take public comments on the report this fall and produce final 
recommendations for the Governor by year's end. The report is available on the Energy 
Department web site at http://www.energy.state.or.us/climate/warming/Draft Intro.htm, and we 
will send you a copy if you are interested. 

Innovative TMDLs Released for Public Comment 
DEQ is seeking public comments on two new Total Maximum Daily Loads (TMDLs) for the 
Willamette and Sandy River Basins. Both TMDLs incorporate new and innovative approaches, as 
described below. 

Willamette TMDLs available for public comment on October 25 
Next Monday, DEQ's Water Quality Division will release proposed Willamette TMDLs for public 
comment. These TMDLs address three main pollutants - temperature, mercury and bacteria - and 
are DEQ's first basin-scale TMDLs covering all twelve subbasins in the Willamette (previous 
TMDLs focused only on a single or series of subbasins). They are the culmination of four years of 
hard work by a dedicated team of DEQ staff, working in partnership with a broad stakeholder 
group including representatives from agriculture, forestry, municipalities, environmental groups, 
the Tribes, recreational and commercial fishing interests, industry, and state and federal 
agencies. They represent significant progress in our strategic priority to take a "watershed 
approach" to protecting water quality in Oregon. Informational meetings and outreach will be held 
throughout the Willamette basin in November and December, and public hearings will be held in 
early January. After the public comment period closes on January 14, DEQ will revise the TMDLs 
based on public input and issue the TMDLs as orders. EPA will then have 30 days to approve the 
TMDLs. 

Sandy River Basin TMDLs released for public input on September 27 
Through December 3, DEQ is seeking comments on the Sandy River Basin TMDLs, which 
address temperature and bacteria problems in innovative ways. The temperature TMDL is the first 
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to be released under DEQ's new temperature standard, which was adopted by the Commission in 
December 2003, and the two major sources of elevated water temperatures addressed are dams. To 
lower river temperatures as directed by the TMDL, PGE has proposed to decommission dams in 
the Sandy and Little Sandy River in 2007 and 2008 that now divert flows and raise water 
temperatures in certain reaches, In addition, the City of Portland is proposing to release more water 
from the Bull Run System, which provides Portland area drinking water, and construct multiple 
elevation intakes to lower water temperatures in the lower Bull Run River and meet Endangered 
Species Act (BSA) requirements for fish. DEQ used a number of innovative approaches in 
developing both the temperature and bacterial TMDLs, and the work was done ahead of schedule 
with funding from the City of Portland, US Forest Service and Bureau of Land Management. The 
TMDL was also done in conjunction with BSA work in the basin. Greg Geist, water quality 
specialist in DEQ's Northwest Region Office, did an outstanding job on this TMDL. We plan to 
hold a public hearing in Sandy on November 9. 

Comments on Proposed Medford-Ashland Air Quality Plan Available for Review 
At the December 9-10, 2004 EQC meeting, DEQ Air Quality staff will propose for adoption 
an updated PMlO (air particulates) plan for the Medford-Ashland area. Public hearings on the 
initial plan proposal were held in late 2003 and early 2004, and DEQ received a tremendous 
public response - over 5,000 comments. We have carefully reviewed those comments this year 
and will bring a comment summary and the Department's response to you for consideration in 
December (consistent with our process for all rulemaking items). In response to some 
stakeholder requests, however, we have committed to make available to you the actual public 
record of complete comments received. This includes over 5,000 emails, petition cards, phone 
call records, and letters from the public, stakeholders and local government in the Rogue 
Valley. The comments are organized in three full binders, and copies are available for your 
review. Please let us know if you'd like a copy. 

Replacing a Member of the Air Toxics Science Advisory Committee 
In October 2003, the Commission adopted rules to establish a new state air toxics program 
targeting urban-area air toxic emissions from mobile and other small sources of pollution, 
complementing the industrial focus of the federal program that DEQ has implemented since 1990. 
The state program is taking a community-based approach by adopting concentration limits for 
certain air pollutants, identifying high-risk areas of the state, and implementing local emission 
reduction plans. DEQ is applying the program first to the Portland area and then plans to move to 
other cities statewide as resources allow. 

The October 2003 air toxics rules establish a standing technical committee, called the Air Toxics 
Science Advisory Committee (ATSAC), of five to seven people to provide scientific advice on 
developing the program. Based on stakeholder recommendations, the air toxics rules specify that 
ATSAC members will be appointed by the Director with concurrence by the Commission. In May 
2004, the EQC concurred with appointment of the seven new ATS AC members, and the 
committee began meeting in September 2004. Members of the ATSAC have expertise in certain 
disciplines, including toxicology, environmental science, risk assessment, epidemiology, public 
health and air pollution sciences. 

One of the ATSAC members, Dr. Catherine Neumann, is now unable to work on the committee 
because of unexpected new work demands. Because the Department wants to maintain full 
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membership on the ATSAC, it recommends replacing Dr. Neumann with a previously qualified 
candidate with expertise in environmental science and toxicology. Iu recommending ATSAC 
candidates to the EQC in May 2004, the Department identified Dr. Staci Simonich as a potential 
alternate candidate. Based on advice from the Department of Justice, Dr. Simonich could be added 
as a replacement ATS AC member following appointment by the Director, concurrence by the 
Commission, and an opportunity for public comment as posted on the web and to electronic lists. 
The Director is now seeking the Commission's concurrence with this appointment. Attachment E 
provides more information about Dr. Simonich and her work. 

5 
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Attachment A 
Governor's Principles for a Prosperous Oregon 

Governor Ted Kulongoski believes that the future of Oregon will be determined by the 
investments we make in our children, our economy and our quality of life. The following 
principles are the foundation of a prosperous future for Oregon. 

EDUCATION - Children's basic educational needs are met and adults have opportunities to 
develop career skills through training and higher education. 

To be successful, children must be ready to learn by the time they enter school and the 
education they receive must prepare them to be successful in college or in the workforce. 
Communities should be engaged in supporting children and their families so they will be safe, 
healthy, educated and productive. 

We must invest in post-secondary education to enable future economic prosperity. As our 
economy grows and changes, adults must have opportunities to receive training and education 
that permits access to family wage employment. 

HEALTH- Oregon's most vulnerable have their basic health, food and shelter needs met. 
A prosperous Oregon is a place where we value taking care of those who are the most 
vulnerable, including children, seniors and people with disabilities. All of us benefit and our 
communities are healthier when our citizens' basic health, food and shelter needs are met. 

ECONOMY - Oregon has a positive business climate and invests in economic development in 
order to create and retain sustainable businesses and family-wage jobs. 

The future of Oregon depends on the number of jobs that we can create and growing the 
capacity of our economy. We must foster and encourage business development and create 
receptive conditions for business to create and retain enduring jobs for Oregonians. 

LIV ABILITY - Oregon has a healthy balance between growth, infrastructure development and 
environmental protection. 

Oregon's environment and its economic health are inextricably linked. We must enhance and 
protect our natural resources while also contributing to Oregon's economic growth through 
responsible infrastructure development. 

SAFETY - Oregonians are safe in their homes, communities and in state institutions. 
Public safety is essential to our citizens. We must hold criminals accountable for their actions, 
prevent crime and reduce recidivism. We must also provide for safe buildings and places of 
work, prevent fraud and abuse, and maintain the ability to prepare for and swiftly respond to 
emergencies to preserve life and property. 

ACCOUNTABILITY - State government is stable, responsive and accountable to Oregonians. 
There is no more business as usual with state government. We have to be responsible stewards 
of the public's money. This means we must work in a cooperative and coordinated manner 
with our partners in the private sector and with local government - counties, cities, and special 
districts. We serve the same constituency and they must know that our mutual goal is to 
provide them with superior customer service. 

See the Governor's website for more information: http://govemor.oregon.gov/Gov/budget/fnture.shtml 
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c::t:: ACTIVITY OR PROGRAM 
Water Quality (002) - F319 
(move to grant) 

Air Quality (001) - Rules 
coord. & financial oversight 

:\Ol_Reduction options OF.doc (1) (812612004) 

HOUSE BILL 3182 REDUCTIONS 

GENERAL FUND REDUCTION OPTIONS 

DESCRIBE REDUCTION AMOUNT AND FUND TYPE RANK AND JUSTIFICATION 

Shifts position (319 GF - $142,000 GR01 - Shift to federal funds to 
coordinator) onto the 319 grant administer federal grants. 
with a commensurate reduction Additional General Funds in 
in available grant funds. the form of Other Funds for 
Position would continue to the payment of Agency 
oversee grant distribution and Management Indirect 
administration. 1 position charges appear as 
amounting to 1 FTE is reduced reductions on the Other 
in 2005-07 and 2007-09. Funds reduction worksheet. 
Reduces training and other GF - $169,000 GR02 - Combination of factors: 
support for air quality Least harm to environmental 
rulemakings. Increases rules Additional General Funds in protection; Maintain strategic 
coordination work for technical the form of Other Funds for priorities; Least harm to staff and 
staff. Reduced oversight of the payment of Agency service delivery. 
time accounting, expenditures, Management Indirect 
position management and charges appear as 
grant administration may result reductions on the Other 
in financial errors or Funds reduction worksheet 
interruption of federal funds. 1 
position amounting to 1 FTE is 
reduced in 2005-07 and 2007-
09. 

_x_ Agency Request Governor's _Legislatively Adopted Budget Page __ _ 



HOUSE BILL 3182 REDUCTIONS 

Air Quality (001) - Clerical Reduces air quality clerical GF - $117,000 GR03 - Combination of factors: 
support HQ/NWR support at Headquarters and Least harm to environmental 

Northwest Region, shifting Additional General Funds in protection; Maintain strategic 
work to other staff and the form of Other Funds for priorities; Least harm to staff and 
increase wait time to the public the payment of Agency service delivery 
when they request file reviews. Management Indirect 
O positions amounting to 0.85 charges appear as 
FTE is reduced in 2005-07 and reductions on the Other 
2007-09. Funds reduction worksheet 

Land Quality (003) - Cuts .25 FTE of direct GF - $130,000 GR04 - Combination of factors: 
Hazardous Waste Technical technical assistance to Least harm to environmental 
Assistance and Data businesses and .25 FTE of Additional General Funds in protection; Maintain strategic 
Management data collection and the form of Other Funds for priorities; Least harm to staff and 

management work. Business the payment of Agency service delivery 
will lose non-regulatory Management Indirect 
assistance to come into charges appear as 
compliance with regulations. reductions on the Other 
Lack of access to Funds reduction worksheet 
environmental data decreases 
the ability to target compliance 
and technical assistance 
efforts and decreases 
customer service. A total.SO 
FTE (0 positions) are reduced 
in 2005-07 and 2007-09. 

:\Ol_Reduction options GF.doc (2) (8126/2004) _x_ Agency Reqnest Governor's _Legislatively Adopted Budget Page __ _ 
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HOUSE BILL 3182 REDUCTIONS 

Air Quality (001) - Lane Reduces General Fund GF - $21,380 GROS - Combination of factors: 
Regional Air Pollution support for Lane Regional Air Least harm to environmental 
Authority Pollution Authority by 18%. protection; Maintain strategic 

priorities; Least harm to staff and 
service deliverv 

Water Quality (002) - Reduce Stops development of GF - $202,000 GROG - Combination of factors: 
Standards and Data biological criteria as a water Least harm to environmental 
Management. quality standard. 1 position Additional General Funds in protection; Maintain strategic 

amounting to 1 FTE is reduced the form of Other Funds for priorities; Least harm to staff and 
in 2005-07 and 2007-09. the payment of Agency service delivery 

Management Indirect 
charges appear as 
reductions on the Other 
Funds reduction worksheet 

Air Quality (001) - Planning & Delays the Salem ozone GF - $250,000 GR07 - Combination of factors: 
Emission Inventories attainment plan technical work Least harm to environmental 

beyond 05-07 and delays Additional General Funds in protection; Maintain strategic 
beyond 07-09 DEQ's the form of Other Funds for priorities; Least harm to staff and 
commitment to lead the payment of Agency service delivery 
stakeholder outreach for the Management Indirect 
Columbia River Gorge Visibility charges appear as 
project. 1 position amounting reductions on the Other 
to 1 FTE is reduced in 2005-07 Funds reduction worksheet 
and 2007-09. 
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HOUSE BILL 3182 REDUCTIONS 

Air Quality (001) - PM10 Reduces PM 10 sampling GF- $50,000 GROS - Combination of factors: 
Sampling Frequency frequency by 50% in the winter Least harm to environmental 

season. Less sampling Additional General Funds in protection; Maintain strategic 
reduces likelihood of sampling the form of Other Funds for priorities; Least harm to staff and 
on days of high particulate the payment of Agency service delivery 
levels, the days of highest Management Indirect 
interest and impact. Zero charges appear as 
positions amounting to 0.25 reductions on the Other 
FTE is reduced in 2005-07 and Funds reduction worksheet 
2007-09. 

Air Quality (001) - CO/PM10 Eliminates 1 of 2 carbon GF - $71,000 GR09 - Combination of factors: 
monitoring monoxide (CO) measurement Least harm to environmental 

sites and a PM 10 site in Additional General Funds in protection; Maintain strategic 
Medford. These sites provide the form of Other Funds for priorities; Least harm to staff and 
useful information on pollution the payment of Agency service delivery 
levels to a community with a Management Indirect 
long history of CO problems. charges appear as 
Eliminates only CO site in reductions on the Other 
Klamath Falls, a former CO Funds reduction worksheet 
non-attainment area. (Requires 
EPA approval.). 1 position 
amounting to 0.375 FTE is 
reduced in 2005-07 and 2007-
09. 
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HOUSE BILL 3182 REDUCTIONS 

Water Quality (002) - Reduces training and other GF - $272,000 GR10 - Combination of factors: 
Program Support support for water quality Least harm to environmental 

rulemakings. Increases rules Additional General Funds in protection; Maintain strategic 
coordination work for technical the form of Other Funds for priorities; Least harm to staff and 
staff. 1 position amounting to 1 the payment of Agency service delivery 
FTE is reduced in 2005-07 and Management Indirect 
2007-09. charges appear as 

reductions on the Other 
Funds reduction worksheet 

Water Quality (002) - 401 Removes all General Fund GF - $207,000 GR11 - Combination of factors: 
Dredge & Fill from the program, which now Least harm to environmental 

pays for DEQ review of smaller Additional General Funds in protection; Maintain strategic 
401 projects (under 500 cubic the form of Other Funds for priorities; Least harm to staff and 
yards of dredge removal or 2 the payment of Agency service delivery 
acres of fill) to ensure the Management Indirect 
projects will not harm water charges appear as 
quality. Certification of these reductions on the Other 
projects would be waived; DEQ Funds reduction worksheet 
would no longer evaluate their 
effects on water quality. 1 
position amounting to 1 FTE is 
reduced in 2005-07 and 2007-
09. 
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HOUSE BILL 3182 REDUCTIONS 

Air Quality (001) - NWR Reduces to .5 FTE Northwest GF - $216,000 GR12 - Combination of factors: 
Community Outreach Region's outreach work with Least harm to environmental 

business associations and Additional General Funds in protection; Maintain strategic 
neighborhood groups targeted the form of Other Funds for priorities; Least harm to staff and 
at voluntary reductions of air the payment of Agency service delivery 
toxics. Cuts in half technical Management Indirect 
assistance to small sources of charges appear as 
air pollution. 1 position reductions on the Other 
amounting to 1 FTE is reduced Funds reduction worksheet 
in 2005-07 and 2007-09. 

Water Quality (002) - Data Reduce work to develop and GF - $202,000 GR13 - Combination of factors: 
Management maintain small database Least harm to environmental 

systems such as the septic Additional General Funds in protection; Maintain strategic 
system and 303d databases. 1 the form of Other Funds for priorities; Least harm to staff and 
position amounting to 1 FTE is the payment of Agency service delivery 
reduced in 2005-07 and 2007- Management Indirect 
09. charges appear as 

reductions on the Other 
Funds reduction worksheet 

Air Quality (001) - Air Toxics Eliminates air toxics grant GF - $150,000 GR14 - Combination of factors: 
grant writing & ATSAC writing (e.g. grant writing that Least harm to environmental 
support resulted in $500,000 toxics Additional General Funds in protection; Maintain strategic 

monitoring grant in 03-05). the form of Other Funds for priorities; Least harm to staff and 
Reduces technical support for the payment of Agency service delivery 
air toxics monitoring, delaying Management Indirect 
data available for sound charges appear as 
scientific decision making, and reductions on the Other 
delaying reduction of air toxics Funds reduction worksheet 
in Oregon. 0 positions and 0.6 
FTE reduced in 2005-07 and 

2007-09. 
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Pkg# Title 

General Fund 
120 Restore and Enhance 

Wastewater Program 

121 Clean and Healthy Willamette 
River Basin 

2005-07 Agency Request Budget Policy Package List 

Funding 

$419,906 GF 
$544,372 OF 
Phase in fee 

increase 7°/o/05; 

$835,558 GF 

FTE Short Description 

Continue 4 existing FTE, Implements Blue Ribbon Committee recommendations. Continues 4 existing 
add 1.25 FTE in mid-2006 staff; adds staff to reduce wastewater permit backlog; issue permits by 

watershed; improve compliance & inspections; implement streamlining & 
accountability efforts. 

4.5 FTE to continue 
Willamette River clean 

water plan 

Carry out the Willamette River clean water plan {TMDL) by helping businesses 
and cities reduce pollution from their operations, stormwater runoff and mercury. 
Develop streamlined compliance procedures and assistance for small 
communities along the Willamette. Ensure that DEO's innovative approaches 
meet tough legal review from EPA and third parties. 

133 Clean Up Willamette Basin 
Orphan Sites 

$5,000,000 OF Cleans up Willamette Basin contaminated orphan sites, including industrial 
lands & abandoned mines 

193 Will. Orphans - Debt Service $200,000 GF 
$120,000 OF 

0507 Bond Debt service (GF) for $7 million bond. 
Funds bond issuance cost 194 Will.Orphans - Bonds 

171 AO Laboratory Rent increase 
172WO 

$273,165 AO 
$445,921 WO 
$46,631 LO 
Total shift of 

$774,717 GF 

DEO reduced its 0507 debt service requirements by more than $900,000, 
through good bond management. We request to shift this ongoing savings to 
pay for increased program costs incurred by relocating our Laboratory from 
existing space at PSU (approved by the 2003 Legislature). Without this funding, 
programs will have to reduce existing work to pay for increased costs. 

173 LO 

113 

130 

123 

126 

151 

152 

191 

192 

bgt_book/C 

savings 
Fees 
Continue Staff for Vehicle 
Inspection Program 

existing $21 fee Continue 36 existing FTE Maintain Vehicle Inspection Program 

Maintain Underground Storage 
Tank Program 

existing fee Continue 5 existing FTE Funds federally required work to prevent leaks and contamination from gasoline 
(reinstates storage tanks; allows DEO to continue to seek delegation to implement the 

$85/tank fee) federal tanks law in Oregon. 
Federal Fund 
Drinking Water Protection $584,511 federal Continue 4 existing staff Help communities protect public drinking water supplies. 

grant (3 FTE) 

Coastal beach bacteria $199,306 federal Add 1 LD FTE Monitor Oregon's coastal beaches for bacteria pollution. 
monitoring grant 
Environmental Information $304,476 federal Continue 1.75 existing 
Exchange Network grant FTE 

Homeland Security- Terrorism $662,365 federal Continue 1 existing FTE 
Response grant 

Clean Water State Revolving $9,010,000 OF 
Fund - Bond Debt Service 
CWSRF - Loans Federal as Other 

Final List of policy packages 9-1-04 

Allows completion of project to simplify and improve environmental reporting 
required by the federal EPA. 

Funds chemist and $500,000 of specialized equipment to help DEO, the Public 
Health Laboratory, Oregon State Police, and local responders plan, train, and 
implement Oregon's response to chemical terrorism events. 
Full Debt Service of $9M bond sale to provide match for Federal grant. 

$30 million in federal grants used for low interest loans to local governments for 
wastewater treatment improvements. $90k of bond issuance costs. 

Page 1 of 1 10/18/2004 



October 21-22, 2004 EQC Meeting 

DEQ's 2005 Legislative Concepts 
October 11, 2004 

Attachment D 

DEQ is discussing these legislative concepts with interested and affected parties. These concepts 
are subject to approval by the Governor. Our goal is to work with interested and affected parties 
to reach agreement before the 2005 Legislative Session. For more information, contact Lauri 
Aunan, 503-229-5327. 

1. LC 656: Effective Wastewater Program: Recommendations from DEQ's Blue Ribbon 
Wastewater Committee 
DEQ's Blue Ribbon Wastewater Committee included representatives of industry, local 
governments and environmental organizations. The Committee comprehensively reviewed the 
state's wastewater program and made recommendations for improving program effectiveness. 
Based on these recommendations, DEQ has budget and legislative proposals that will achieve the 
following results: 

• Reduce the wastewater permit backlog (currently it is 34% for "major" permitted facilities 
and 25% for "minor" permitted facilities) 

• Improve accountability including annual permit issuance plans and tracking; annual 
inspection plans and tracking, and individual performance expectations. 

• Issue permits by watershed, resulting in improved emphasis on key water quality problems 
and more holistic watershed based solutions 

• Timely review of compliance data and increased compliance inspections 
• Regulatory streamlining by allowing General Permits to be issued as an order rather than 

through rulemaking 

2. LC 629: Streamlining the Toxics Use Reduction Law 
The 1989 Oregon Legislature passed a law (ORS 465.003 to .037) requiring users of large 
amounts of toxic substances to develop plans on how to reduce that use. The Toxics Use 
Reduction law was updated by the 1997 Legislature after DEQ reviewed it with stakeholders. 
During the 2003 legislative session, DEQ committed to again review the law. We have taken 
public input through meetings and the web, and have had a series of meetings with our hazardous 
waste stakeholder work group. 

Based on this input, DEQ proposes to update the Toxic Use Reduction law by better matching 
Oregon's law to reporting already required under federal law; recognizing an environmental 
management system as a replacement for a toxics use reduction plan; and moving to web-based 
reporting of what actions companies have taken to reduce their use of toxics, which will be 
valuable information for other businesses and DEQ's technical assistance staff as they work to 
reduce the use of toxics and the generation of hazardous waste. 

3. LC 630: Ratification of Water Quality Fee Changes (bill should be introduced by DAS) 
Oregon Revised Statute 291.055 provides that any new state agency fees or fee increases adopted 
after July 1 of any odd-numbered year "are rescinded on July 1 of the next following odd
numbered year, or on adjournment sine die of the regular session of the Legislative Assembly 
meeting in that year, whichever is later, unless otherwise authorized by enabling legislation setting 
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forth the approved fees." 
The Department of Administrative Services typically introduces fee ratification legislation. This 
is a placeholder to ensure that any fees adopted by the Environmental Quality Commission during 
2004 that fall under this statute and are not already authorized in statute, are addressed in a 
legislative concept. 
Fees that may be covered include: 
• Advisory Committee approved changes to make the fee schedule more equitable for Clean 

Water Act §401 dredge and fill certification fees 
• Technical change in small municipal separate storm sewer systems (MS4) fees 
• Septic system ("onsite" wastewater treatment) fees that were changed as a result of advisory 

committee recommendations for program improvements including streamlining and 
efficiencies 

4. LC 658: Maintain Underground Storage Tank Assistance and Oversight 
In the late 1980s, the U.S. Congress and Oregon passed laws to respond to leaking underground 
gasoline storage tanks that were contaminating land and water. The laws required tanks to be 
upgraded and maintained to prevent leaks. The Oregon law also set a "per tank" fee to pay for 
DEQ's tanks work. The 2001 Legislature modified the law and set the annual per-tank fee at $85 
until December 31, 2005, when the fee is repealed. The law directed DEQ to gain program 
delegation from EPA. DEQ and fee payers agreed to the fee and the repeal, and agreed to discuss 
the tanks program and fee prior to the 2005 legislative session. A legislative change is needed to 
continue the tanks fee so that DEQ can continue federally required work to prevent leaks and 
contamination, and seek delegation to implement the federal law in Oregon. DEQ has been 
working closely with fee payers on this concept. 

5. LC 352: Increase maximum loan repayment term for Clean Water State Revolving Fund 
The Clean Water State Revolving Fund uses proceeds from bond sales as a match for federal 
grants, and funds low-interest loans to local governments for wastewater treatment improvements. 

This concept changes the Clean Water State Revolving Fund statute to redefine the maximum term 
for repayment of loans from "any period not to exceed 20 years" to "not later than 20 years after 
project completion." The statute does not currently allow for the most favorable loan terms as 
intended under EPA' s regulations. The change will add approximately 2-5 years to the loan 
repayment term for wastewater treatment plant construction projects, making loan terms consistent 
with EPA' s expectations and more favorable for borrowers. 
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Attachment E 

ATSAC Membership 

Background: In October 2003, the Oregon State Air Toxics Program (OAR 340-246-0010) was 
adopted by the Environmental Quality Commission. This rule was the result of a five-year 
process guided by two stakeholder advisory committees. It requires DEQ to form, with the 
concurrence of the EQC, an Air Toxics Science Advisory Committee (ATSAC). 

The purpose of the ATSAC is to provide DEQ, and in its jurisdiction, the Lane Regional Air 
Pollution Authority, with advice on the state air toxics program that is scientifically and 
technically sound, independent, balanced, useful, and timely. The ATSAC addresses technical, 
risk assessment, and engineering issues, as well as the adequacy of the scientific foundation on 
which a DEQ policy position is based. It does not address policy issues, risk management 
decisions; or the non-technical aspects of any DEQ policy position. The ATSAC is intended 
solely as a technical advisory body and not as a committee designed to reflect stakeholder views. 

Per OAR 340-246-0070(2), the ATSAC must have at least 5, but no more than 7, members with 
relevant air toxics experience in the following six disciplines: (1) toxicology; (2) environmental 
science or engineering; (3) risk assessment; ( 4) epidemiology & biostatistics; (5) public health 
medicine (physician); and (6) air pollution modeling, monitoring, meteorology or engineering. 
One member could have more than one field of expertise (e.g., toxicology and risk assessment) or 
more than one member could be in the same general field but possess different specialties (e.g., air 
pollution engineering and air pollution modeling). 

This spring the EQC concurred with the Director's 7 appointments to the ATSAC. 

Replacing a Vacancy: Unfortunately, committee member Dr. Catherine Neumann had to resign 
from ATSAC at about the same time the committee started meeting. Dr. Staci Simonich was on 
DEQ' s original list of qualified candidates meeting similar expertise and the Department 
recommends that the EQC concur with the Director's appointment of Dr. Simonich to fill the 
vacancy on the ATSAC. 

Candidate Biographical Information: 

Dr. Staci Simonich is currently an Assistant Professor at Oregon State University with a joint 
appointment in the Department of Environmental and Molecular Toxicology and Department of 
Chemistry. Dr. Simonich received her Ph.D. in Chemistry from Indiana University in 1995. Her 
graduate research focused on the global and regional atmospheric transport of persistent organic 
pollutants and their removal from the atmosphere by natural vegetation. This research resulted in 
publications in the journals Science, Nature, and Environmental Science and Technology. 

Following graduate school, Dr. Simonich worked for six years as a Senior Environmental and 
Atmospheric Chemist for the Procter & Gamble Company in Cincinnati, Ohio. Her research there 
focused on the environmental and atmospheric fate of high production volume fragrance materials 
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that are used in consumer products and resulted in publications in the journals Environmental 
Science and Technology and Environmental Toxicology and Chemistry. 

She joined Oregon State University in 2001. Dr. Simonich's expertise is primarily in the area of 
air pollution monitoring and environmental science. Her 10-member research group at OSU is 
focused on studying the trans-Pacific and regional atmospheric transport and deposition of air 
toxics (primarily persistent organic pollutants) to high elevation ecosystems. Her laboratory's air 
monitoring research sites include Marys Peak in Oregon's Coast Range, the Olympic Peninsula of 
Washington, and a site on Mt. Bachelor. The air monitoring research sites are funded through a 5-
year grant from the National Science Foundation. Dr. Simonich' s laboratory is also studying the 
atmospheric deposition of air toxics to high elevation ecosystems located in eight Western U.S. 
National Parks. 

Dr. Simonich is also experienced in the fields of toxicology and risk assessment because of her 
past employment at the Procter & Gamble Company in Consumer Product Safety and her 
appointment in OSU's Department of Environmental and Molecular Toxicology. Dr. Simonich is 
actively involved in the Society of Environmental Toxicology and Chemistry and has served on 
several committees, including the planning committee for the World Congress meeting in 
Portland, Oregon in 2004. 
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Umatilla Chemical Demilitarization Program 
Status Update 

Environmental Quality Commission 
October 22, 2004 

(Agenda Item G) 

Umatilla Chemical Demilitarization Program 

Significant Permit Modification Requests (PMRs) Under Review: 
• Liquid Incinerator 1 GB Agent Trial Burn Plan - UMCDF hopes to conduct the GB agent 

trial burn in April 2005. 
• Deactivation Furnace System GB Agent Trial Burn Plan - UMCDF hopes to conduct the 

drained rocket agent trial burn in January 2005 and the gelled rocket agent trial burn in 
May 2005. 

• New Airborne Exposure Limits (AELs) -The new AELs go into effect on January 1, 
2005 for GB and VX. The new AELs go into effect for mustard on July 1, 2005. 

Agent Operations 
On September 7, 2004, the first pallet of 15 GB rockets was removed from a storage igloo and 
transported to UMCDF. On September 8 (after a delay of several hours due to an inadvertent 
activation of a stop feed switch), one rocket was processed: two drain holes and one vent hole 
were punched in the rocket, the chemical agent was drained from the rocket and collected in the 
agent holding tank, the rocket was chopped into eight pieces, and each piece was dropped into 
the rotary kiln of the deactivation furnace system (DFS) and destroyed. The resulting DFS ash (a 
combination of ash plus aluminum and fiberglass residues) was collected in the heated discharge 
conveyor bin. 

Over the next few days, UMCDF proceeded slowly in processing more rockets on both the A 
and B processing lines. The Department has maintained a significant on-site presence to observe 
the loading and transport of rockets from UMCD to UMCDF and the processing of rockets at 
UMCDF since the start of chemical agent operations. 

On September 14, UMCDF initiated a safety stand down due to incidents that had occurred 
during the first week of operation, including a brine spill from the brine reduction area (BRA) 
surge tank into a secondary containment area and the entry of site personnel into the Toxic 
Cubicle (the room where the chemical agent holding tank is located) while only wearing level C 
personal protective gear. Fortunately for the workers, the concentration of chemical agent in the 
Toxic Cubicle was low enough that their respirators and protective clothing were sufficient to 
prevent their exposure to GB. 
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During the safety stand down a root cause analysis was performed of the site entry incident and 
several corrective measures were implemented prior to resumption of operations to ensure that 
such a situation would not recur. Since the resumption of operations following the stand down, 
reports from UMDCF have indicated that subsequent entries have gone well and there have been 
no further worker entries into areas with inadequate levels of personal protective gear. 

Although there have been a variety of mechanical problems with the rocket processing 
equipment (a couple of rockets got stuck in the rocket metering machine that moves the rockets 
onto the conveyor system and difficulties have occurred with the agent drain/quantification 
system on the A line), the DFS has worked very well and feed rates up to 24 rockets/hour have 
been sustained for short time periods (a couple of hours) on the Bline. The problem with the 
rocket metering machine appears to have been corrected, but UMCDF is still troubleshooting the 
agent quantification system for the A line. 

As of October 10, UMCDF had processed 660 GB rockets (which leaves 90,715 to be 
destroyed). On October 11, UMCDF began a maintenance outage (projected to last 4- 5 days) 

· while the first batch of liquid agent was being analyzed in anticipation of it being destroyed in 
the liquid incinerator #1 (LICl). LICl has already been used successfully to process 12,000 lbs. 
of spent decontamination solution in its secondary combustion chamber and no operational 
difficulties were encountered. On October 15 or 16, UMCDF plans to incinerate the first batch 
(approximately 500 gallons) of liquid agent. Approximately one gallon of chemical agent is 
drained per rocket and it was necessary to accumulate more than 500 gallons in the agent 
collection system prior to beginning the destruction of liquid agent in LICl. 

The BRA seems to be working well and the site has been able to process all brines generated 
from processing rockets thus far. 

Agent Monitoring 
In response to preliminary information from the investigation into A CAMS monitoring problems 
experienced at the Tooele Chemical Agent Disposal Facility (TOCDF), UMCDF has reported 
that they have taken several actions: 

• Ensured that the air monitoring technicians challenge the A CAMS units with an agent 
standard before they make any adjustments during calibration checks and after any 
adjustments are made. 

• Provided additional staff training on laboratory ethics in general and on the specifics of 
the TOCDF ACAMS monitoring issues. 

• Increased tracking and trend analysis of adjustments made to all ACAMS units. 
• Incre.ased oversight of air monitoring technicians by the laboratory quality control 

department during ACAMS challenges. 
UMCDF will also review future investigation reports from TOCDF and associated oversight 
agencies regarding this issue to identify additional correction actions that should be 
implemented. 

After the investigation reports from the incident at TOCDF are made available, the Department 
will evaluate the need for any further regulatory action to minimize the potential for improper 
adjustments being made to the agent monitors at UMCDF. 
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Other Topics of interest 

Approval for Off-site Disposal of Demilitarization Residues 
A temporary authorization has been granted to Chemical Waste Management's hazardous waste 
landfill in Arlington so they can accept DFS ash and BRA salt for disposal while a Class 2 
permit modification is processed for the Arlington landfill to accept the waste codes for chemical 
demilitarization residues on a permanent basis. All off-site shipments of hazardous wastes must 
be agent-free. 

Umatilla Chemical Depot (UMCD) Power Outage Problems 
UMCD has implemented several measures and will continue to complete other measures to 
minimize the disruption of power supplied to the emergency operations center (EOC) and to 
ensure that all critical functions of the EOC are maintained in support of chemical operations at 
UMCD andUMCDF. Chemical operations at UMCD and UMCDF are suspended in the event 
of power outages at the EOC or the loss of critical EOC functions. 

The installation of a separate new power line to the EOC from the offsite power supplier should 
be completed in November. Uninterruptible power supplies have been provided to critical EOC 
equipment necessary for preparing plume dispersion models and communicating with the off
post community. Contracting is underway for other electrical upgrades that will further 
minimize potential power disruptions. The Depot Commander has assured the Department that 
funding is available for all of the actions identified to resolve the power outage problems. 
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Agenda Item H, Informational Item: Portland Area Carbon Monoxide 
Plan and the Oxygenated Fuel Requirement. 
October 22, 2004 EQC Meeting 

At the December meeting of the Enviromnental Quality Commission 
(EQC), the Department of Environmental Quality (DEQ) will present the 
Portland Area Carbon Monoxide (CO) Maintenance Plan for 
consideration. A controversial element of the plan is whether or not it 
will continue the existing oxygenated fuel requirement. Tbis agenda item 
is to inform the EQC of issues related to that element of the proposed 
plan. 

CO is a colorless, odorless, poisonous gas. It decreases the oxygen
carrying capacity of blood. High concentrations can severely impair 
the function of oxygen-dependent tissues including the brain, heart and 
muscle. The major human-caused source of CO is incomplete 
combustion of fossil fuels, primarily from gasoline-powered motor 
vehicles. Oregon's most serious CO problems occur during the winter 
in urban areas when CO from traffic is trapped near the ground where 
humans are readily exposed. CO is one of six criteria pollutants 
regulated under the Clean Air Act. 

The use of oxygenated fuel lowers CO emissions from motor vehicles 
by providing additional oxygen to gasoline that improves fuel 
combustion. It is especially effective at reducing emissions in older 
vehicles and during winter when CO emissions are highest. 
Oxygenated fuel was originally mandated for the Portland area and 
three other Oregon communities by the 1990 Clean Air Act 
Amendments and was first required in 1992. The requirement only 
applies from the beginning of November through the end of February. 
The history of oxygenated fuel in Oregon is detailed in Attachment 1. 

CO levels in the Portland area improved as a result of the oxygenated 
fuel requirement and more significantly due to federal new motor 
vehicle emissions standards. In 1996, DEQ developed an air quality 
plan demonstrating how CO levels in the region would remain below 
the air quality standard. 
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This plan supported DEQ's request that the Environmental Protection 
Agency (EPA) redesignate the Portland area from nonattainment to 
attainment for CO. At that time, DEQ's analysis showed that the 
oxygenated fuel requirement was no longer necessary to meet CO 
standards. When DEQ proposed the plan for public comment p1ior to 
EQC adoption, DEQ suggested a range of options for continuing or 
phasing out the oxygenated fuel requirement. The majority of 
responses favored keeping the oxygenated fuel requirement for a 
nnmber of reasons, including the additional safety margin in achieving 
the air quality standard and a perceived oxygenated fuel benefit of 
reducing emissions of air toxics. After considering cmmnents, DEQ 
noted that the new "enhanced" vehicle inspection program would 
further decrease motor vehicle emissions and recommended to the EQC 
that they repeal the oxygenated fuel requirement after the winter of 
1997-1998. Given stakeholder interest in the benefits of oxygenated 
fuel, the EQC decided to retain the oxygenated fuel requirement and 
directed DEQ to reevaluate it in two years (1998). In November 1997, 
the EPA redesignated the Portland area to attainment for CO with the 
oxygenated fuel requirement in place. 

DEQ's 1998 analysis again showed that oxygenated fuel was not 
needed to maintain compliance with CO standards, but stakeholder 
support for oxygenated fuel remained strong as a way to provide an 
added margin of safety. DEQ recommended retaining the program for 
an additional two years (through 2000), at which time it would be 
reevaluated again. The 2000 assessment would take into account the 
benefit of the new enhanced vehicle emissions test, and incorporate 
improvements to EPA's computer model for estimating motor vehicle 
emissions. Due to delays in the release of EPA's new motor vehicle 
emissions model, DEQ decided to incorporate the next evaluation of 
the oxygenated fuel program into the 2004 CO plan. 

Over the years, CO concentrations in the Portland area have decreased 
substantially as shown by the graph in Attaclunent 1. Much of this is 
due to emission improvements in newer vehicles that are equipped with 
more efficient catalytic converters and computerized engine controls 
that automatically provide correct combustion conditions. 

A consequence of these improvements is that oxygenated fuel has 
become less effective in providing additional CO reductions. As a 
result, recent CO maintenance plans adopted for Grants Pass, Klamath 
Falls and Medford all eliminated the oxygenated fuel requirement. In 
those communities, DEQ received no comments that oxygenated fuel 
should be retained. 
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Key Issues 

Other Issues 

Next Steps 

DEQ met with stakeholders in the Portland area to discuss eliminating 
the oxygenated fuel requirement as part of the 2004 Portland Area CO 
Maintenance Plan. Despite showing that oxygenated fuel is not needed 
to meet the CO standard, some stakeholders still favor keeping this 
requirement for the following reasons: 
• If oxygenated fuel is discontinued, total wintertime CO levels will 

increase approximately 5%, (but will remain less than half the CO 
standard). 

• Ethanol (the oxygenate used in Oregon) may reduce greenhouse 
gas emissions.1 

• Ethanol is renewable and promotes energy independence. 
• Ethanol may slightly reduce air toxics from motor vehicle 

em1ss10ns. 

There are economic and technical reasons why ethanol may still be 
used that are independent of the current wintertime oxygenated fuel 
requirement. The most significant reasons for doing so are that ethanol 
boosts a fuel's octane rating, and that ethanol used as fuel enjoys a 
federal subsidy of 52¢ per gallon. On the other hand, fuel oxygenated 
with ethanol has the disadvantage oflowering fuel efficiency 2% 
(approximate average). 

A repeal of the oxygenated fuel requirement would allow increased 
flexibility in fuel storage and distribution, and potentially provide 
economic benefits for the petroleum industry and consumers. 

The timing of the Portland Area CO Maintenance Plan's proposal for 
adoption is driven by two issues: 

• The Clean Air Act (and an existing commitment to EPA) requires 
Oregon to adopt a new CO maintenance plan by the end of2004. 

• The current emissions allowance for transportation sources in the 
Portland area needs to be updated using new growth projections 
and EPA's latest computer model for estimating motor vehicle 
emissions. This revision is necessary to ensure that Metro and 
local jurisdictions can continue to approve transportation projects 
without delays. 

The proposed plan is open to public comment from September 7th 
through October 25th, with a public hearing in Portland scheduled for 
October 20'h . The plan is due to be considered by the EQC for 

1 The use of ethanol can reduce greenhouse gases, however, estimates of the reduction vary widely, and 
there is no consensus among researchers as to the benefit. The Oregon Department of Energy cites a 
study showing the greenhouse gas benefit of ethanol to range from zero to 70 % depending on the type of 
feedstock and source of energy used for ethanol production. 
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EQC 
Involvement 

Attachments 

Approved: 

adoption in December 2004. 

This informational item will be discussed at the October 22, EQC 
meeting. Further information is available in the Notice of Proposed 
Rulemaking for the Portland CO Maintenance Plan on DEQ's 
website. 

A graph of Portland area CO concentrations and chronology of 
oxygenated fuel in the Portland area is shown in Attachment 1. 

Section: 

Division: i>-~ .. (_ ' 

Report Prepared By: Dave Nordberg 

Phone: (503) 229-5519 
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Portland Area Oxygenated Fuel 
Carbon Monoxide Reduction Strategies 

A Chronology 

Ambient carbon monoxide (CO) concentrations in the Portland area decreased 
dramatically over the last several decades. CO levels of more than twice the air quality 
standard in the early 1970s are less than half the standard today. CO concentrations for 
the last two decades in relation to the 9 ppm federal health standard are shown below: 
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Date 

Following is a general chronology of the CO reduction strategy and key milestones for 
the oxygenated fuel requirement in Portland: 

1972 The Portland area exceeds the CO standard approximately 1 out of 3 
days. Motor vehicles produce the overwhelming majority of CO 
ennss1ons. 

Ongoing Federal standards for new vehicle emissions tighten repeatedly since the 
1960s and produce the largest improvements in air quality. Lower 
federal emission standards for motor vehicles continue to reduce 
emissions throughout the 1980s and 1990s. 
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1975 The Department of Environmental Quality (DEQ) begins a vehicle 
emissions testing program in the Portland area. 

1975 Portland adopts the Downtown Parking and Circulation Policy 
(including the parking lid) to decrease CO concentrations by reducing 
downtown traffic. 

1990 Despite years of steadily reducing CO concentrations, the Portland area 
still fails to meet CO standards and is designated as a CO nonattainment 
area under the 1990 Clean Air Act Amendments. The Clean Air Act 
Amendments require CO nonattainment areas to use oxygenated fuel 
during the coldest months. 

1992 Oxygenated fuel requirements take effect Nov. 1st in Portland, Grants 
Pass, Medford and Klamath Falls. 

1996 The Portland area complies with CO standards for the fifth consecutive 
year. DEQ develops the first Portland Area CO Maintenance Plan and 
applies to EPA for redesignation to attainment. DEQ evaluates the need 
to continue the oxygenated fuel program. Key points from DEQ's 1996 
assessment include: 

• Oxygenated fuel is no longer needed to maintain good air 
quality. The safety margin for compliance without oxygenated 
fuel is projected to be 11 % in 1997, 28 % in 1999 and 21 % in 
2007. 

• The proposed CO maintenance plan published for public 
comment offers several options for the oxygenated fuel program. 

• Approximately 2 out of 3 comments favor keeping oxygenated 
fuel requirements in place. Oxygenated fuel proponents include 
many local elected officials. 

• DEQ reports to the Environmental Quality Commission (EQC) 
that oxygenated fuel is no longer needed as a CO reduction 
strategy and recommends that the oxygenated fuel requirement 
be repealed after the winter of 1997-1998. DEQ also proposed 
to conduct an evaluation of actual CO air quality data by March 
1998, and based on that assessment, recommend to the EQC 
whether to maintain the repeal or reinstate the oxygenated fuel 
program. 

• The EQC adopts the Portland CO plan and decides on the basis 
of public comment to continue the oxygenated fuel requirement. 
The EQC asks DEQ to reevaluate the need for oxygenated fuel 
after the winter of 1997-1998. 
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1997 EPA approves the Portland area CO plan and redesignates the area to 
attainment for CO. 

1998 DEQ presents an update to the EQC on the need to continue the 
oxygenated fuel program (report requested by the EQC in 1996). 

• DEQ reports that oxygenated fuel is not needed to maintain 
compliance with the CO standard but notes many elected 
officials support keeping the oxygenated fuel program. 

• DEQ suggests further evaluation after the winter of 2000-2001 
when the enhanced vehicle testing program is fully implemented, 
and after EPA's finalizes a new computer model for estimating 
motor vehicle emissions. EPA's new model will allow a more 
accurate evaluation of CO concentrations and the need for 
oxygenated fuel. 

• The EQC concurs and asks DEQ to return with updated 
information when it becomes available. 

2000 Oxygenated fuel is discontinued in Grants Pass with no opposition. 

2001 The release of EPA's new Mobile6 emission factor model is delayed 
repeatedly. DEQ discontinues an oxygenated fuel advisory committee 
effort when decreased resources cause DEQ to reevaluate discretionary 
work. Reconsideration of oxygenated fuel is deferred until the CO 
maintenance plan is updated in 2004. 

2001 Oxygenated fuel is discontinued in Klamath Falls with no opposition. 

2002 Oxygenated fuel is discontinued in Medford with no opposition. 

2004 DEQ develops the second CO maintenance plan. Emission projections 
demonstrate that CO levels in the Portland area will remain less than 
half the CO standard even if oxygenated fuel is eliminated. The 
oxygenated fuel requirement provides an approximate 5 % reduction in 
total CO emissions. If oxygenated fuel is discontinued, wintertime CO 
levels will increase approximately 5 % but still remain less than half the 
9 ppm CO standard. Oxygenated fuel is no longer needed as a CO 
reduction strategy. DEQ proposes the Portland area CO plan for public 
comment from September 7th through October 25th. The plan includes 
a proposal to repeal oxygenated fuel effective October 31, 2005. DEQ 
will hold a public hearing on the plan October 20th, and the EQC will 
hear information related to the oxygenated fuel requirement at their 
meeting on October 22nd. That meeting will be held in Tillamook, 
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Oregon and will offer the public an opportunity to speak directly to the 
EQC. Adoption of the Portland CO maintenance plan is scheduled for 
consideration by the EQC during their December 9-10, 2004 meeting in 
Portland. 



State of Oregon 

Department of Environmental Quality Memorandum 
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From: 
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Environmental Quality Corr;;;/;(, ({JA.tvt,_p,,,.
Stephanie Hallock, DirectU v- {g:j.. · · 
Agenda Item I, Rule Adoption: Pollution Control Facilities Tax Credit, 
Permanently Align Rule to Statue 
October 22, 2004 EQC Meeting 

Department 
Recommendation 

The Department of Environmental Quality (DEQ, Department) recommends 
that the Environmental Quality Commission (EQC, Commission) permanently 
adopt Pollution Control Facilities Tax Credit (PCTC) rule OAR 340-016-0055. 

Background and 
Need for 
Rulemaking 

The Commission adopted a temporary rule on May 21, 2004, to align filing 
deadlines in rule with state statute (ORS 468.165(6) and 468.170(4)). The 
temporary rule is effective through December 5, 2004. The proposed rule, 
identical to the temporary rule, would pem1anently align filing deadlines in 
rule with state statute. 

The inconsistency between the PCTC statute and the tax credit rules had to do 
with filing deadlines and the sunset dates that changed in 2001. The 2001 law 
shortened the time for filing an application from two years to one year after 
construction of a facility is substantially completed. The law also extended the 
last date to file an application (sunset) to December 31, 2008. Prior to 
adopting the temporary rule, DEQ rules required the taxpayer to file the 
application within two years after construction is substantially completed but 
no later than December 31, 2003. 

Prior to adoption of the temporary rules, an applicant that relied solely on 
DEQ's rules without reference to the statute, the website, or application 
documents, could have mistakenly thought they had two years after completion 
to file, or that they missed the filing deadline (sunset) altogether. 

The C01nmission is responsible for adopting rules and providing policy 
direction for the PCTC program. The Commission also has direct 
responsibility for certifying all pollution control investments before an Oregon 
taxpayer may use the credit to reduce their Oregon tax liability. 



Agenda Item I, Rule Adoption: Pollution Control Facilities Tax Credit Rule 
October 22, 2004 EQC Meeting 
Page 2 of3 

Effect of Rule The proposed rule, like the temporary rule, would permanently align: 

• OAR 340-016-0055(2) with ORS 468.l 70(4)(d) by changing the time 
for filing an application from two years to one year and changing the 
final date to file an application from December 31, 2003, to 
December 31, 2008. 

• OAR 340-016-0055(6) with ORS 468.165(6) by changing the last 
date that the Commission may extend the filing deadline from 
December 31, 2003, to December 31, 2008. 

Commission The Commission has authority to take this action under ORS 468.020. 
Authority 

Stakeholder Stakeholder involvement was unnecessary because the proposed rule merely 
Involvement conforms to statute. 

Public Comment The public comment period opened on June 15, 2004, and closed at 5:00 PM 
on July 15, 2004. The Department of Environmental Quality did not receive 
any written comments and there was no public hearing. 

Key Issues Failure to adopt the proposed permanent rule could result in prejudice to the 
interest of applicants for certification of pollution control facilities. This 
issue cannot be fully resolved without amending the rule. 

If the temporary rule expires without a permanent rule in effect: 

• An applicant with an otherwise qualifying facility could miss the one
year application deadline if they relied solely on DEQ's rules even 
though the one-year application deadline is in statute, in DEQ's 
application materials, and on DEQ's website. 

• An applicant relying solely on DEQ's rules could mistakenly 
determine that it is ineligible for certification after December 31, 
2003, and forego applying for a certification to which it might 
otherwise be entitled. The rule would indicate that an application 
would be rejected if the applicant submits it after December 31, 2003. 
It also indicates that the Commission may not extend the application 
deadline beyond December 31, 2003. 
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The proposed effective date of the permanent rule is upon filing with the 
Secretary of State. There is no need for an implementation plan. In the first 
quarter of 2002, the Department included the conect dates on all 
applications, Fact Sheets, and on the website. 

A. 
B. 
C. 
D. 

1. 
2. 
3. 

Proposed Rule Revisions (redlined version) 
Statement of Need and Fiscal and Economic Impact 
Land Use Evaluation Statement 
Relationship to Federal Requirements Questions 

ORS 468.150 to 468.190 
Cover Memorandum from Public Notice 
Rule Implementation Plan 

Section: 

Division: 

Report Prepared By: Maggie Vandehey 
Phone: (503) 229-6878 



340-016-0055 

Attachment A 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

DIVISION 16 
POLLUTION CONTROL TAX CREDITS 

Application Procedures 

Any Oregon taxpayer may apply for the certification of a pollution control facility to take relief 
from their Oregon tax liability. The applicant and the facility shall be eligible under ORS 
307.405, ORS 315.304, and ORS 468.150 to 468.190. The applicant shall submit the application 
to the Department on the application form provided by the Department. 

(1) Application for Preliminary Certification. An applicant may apply for preliminary 
certification of a pollution control facility to determine if a future facility would meet the 
certification requirements as set forth in OAR 340-016-0060. The applicant may submit the 
optional preliminary application anytime before the construction of the pollution control facility 
is complete. If the Commission issues a preliminary certificate and if the applicant constructs the 
facility as represented on the preliminary application and the preliminary certificate then the 
facility shall meet the requirements as set forth in OAR 340-016-0060. The preliminary 
certification of a facility does not exempt the applicant from submitting a timely application for 
final certification as set forth in section (2) of this rule. 

(2) Application for Final Certification. The applicant shall submit all information, exhibits and 
substantiating documents requested on the application for final certification. The Department 
shall reject the application for final certification if the applicant fails to submit the application: 

(a) After the construction of the facility is substantially complete and the facility is placed in 
service; 

(b) Withint'No years one year after construction of the facility is substantially completed; and 

(c) On or before December 31, WW2008. 

(3) Complete Application. The applicant shall submit to the Department an application as set 
forth in section (1) or section (2) that is complete and ready to process. For an application to be 
complete and ready to process, the applicant shall: 

(a) Complete all required application fields; 

(b) Provide all appropriate exhibits; 
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( c) Explain how the facility is eligible for a pollution control tax credit as set forth in OAR 340-
016-0060. The applicant shall include supporting documentation ifthe facility is eligible for 
certification based upon orders or permit limitations; 

(d) Include the appropriate fees established in OAR 340-016-0065; 

( e) Provide documentation that substantiates the facility cost as claimed on the application for 
final certification and as set forth in OAR 340-016-0070; 

(f) Contain a statement that the facility is in compliance with Department statutes, rules and 
standards, and any documentation regarding non-compliance; 

(g) Sign the application certifying that all claims made on the application are true and accurate; 

(h) Provide a copy of a written agreement between the lessor and lessee designating the party to 
receive the tax credit ifthe applicant is claiming a tax credit for a leased facility. The applicant 
shall provide a copy of the cover, first and signature pages of the complete and current lease 
agreement for the facility. The Department may request a copy of the complete agreement; and 

(i) Provide a copy of a written and signed agreement between the owners designating the party or 
parties to receive the tax credit certificate if the applicant is claiming the tax credit for a facility 
with more than one owner. 

(4) Department Notification. The Department shall notify the applicant in writing when: 

(a) Rejecting an application for the applicant's failure to file a timely application as set forth in 
sections (1) and (2) of this rule or rejecting an application for failure to provide a timely response 
as set forth in subsection (5)(a) of this rule. 

(b) Requiring additional information from the applicant. The Department shall request additional 
information within 60 days from the date the Department received the application ifthe 
Department is unable to complete the review; 

( c) Requiring additional infonnation, for applications for final certification only, if the 
Department is unable to determine the actual cost of the facility or the portion of the actual cost 
of the facility properly allocable to pollution control; 

(d) Notifying the applicant of the date, time and place of the Commission meeting where the 
Commission shall take action on the application; and 

(e) Notifying the applicant of the action taken by the Commission. If the Commission rejects an 
application for certification; certifies a lesser actual cost of the facility; or certifies a lesser 
portion of the actual cost properly allocable to pollution control, material recovery or recycling 
than the applicant claimed in the application for certification, the Commission shall cause written 
notice of its action, and a concise statement of the findings and reasons therefore, to be sent by 
registered or certified mail to the applicant. 

( 5) Applicant Response to Notification. The applicant: 
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(a) Shall respond to the Department within 60 days of receipt of the Department's written 
notification when the Department requests additional information as set forth in section ( 4) of 
this rule. The applicant shall respond by providing the additional information requested or by 
submitting a written estimate of the time needed to provide the information necessary to 
complete the application. 

(b) May appeal from the rejection or reduction as provided in ORS 468.170(3) and ORS 
468.110. 

( 6) Extension of Time. The Commission may grant an extension of time to submit an application 
for final certification. An extension of time: 

(a) Shall only be considered for applications that may exceed the time limits set forth in section 
(2) of this rule; 

(b) Shall not extend the period for filing an application beyond December 31, ;;uJfil2008; and 

( c) Shall only be granted for circumstances beyond the control of the applicant that would mal<e 
filing a timely application unreasonable. 

[ED. NOTE: The Application referenced in this rule is available from the agency.] 

Stat. Auth.: ORS 468.~020 
Stats. Implemented: ORS 468.~165 and ORS 468.-t-9Gl 70 
Hist.: DEQ 5-1998, f. 4-24-98, cert. ef. 5-1-98 
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Title of Proposed 
Rulemaking: 

Need for the Rule(s) 

Attachment B 

DEPARTMENT OF ENVIRONMENTAL QUALITY 
Chapter 340 

Proposed Rulemaking 
STATEMENT OF NEED AND FISCAL AND ECONOMIC IMPACT 

This fonn accompanies a Notice of Proposed Rule1naking 

Pollution Control Facilities Tax Credit-Align Rule to Statute 
Oregon Administrative Rule Chapter 340, Division 16 

The proposed amendment would make permanent the Pollution Control Facilities Tax 
Credit (PCTC) temporary rule adopted by the Environmental Quality Commission 
(EQC) on May 21, 2004. The temporary rule and this permanent rule address 
inconsistencies between Oregon Administrative Rule (OAR) 340-016-0055 and state 
statute [Oregon Revised Statute (ORS) 468.](i5(6) and 468.170(4)]. 

The inconsistency bas to do with filing deadlines and the sunset dates that changed in 
200 l. The 2001 Jaw shmtened the time for filing ru1 application from two years to one 
year after construction of the facility is substantially completed. The law also extended 
the last date to file an application (sunset) to December 31, 2008. The Department of 
Environmental Quality (Department) rule says that the taxpayer must file the 
application within two years after constructi?n is substantially completed but no later 
than December 31, 2003. 

Documents Relied Upon The Department relied upon state statute [ORS 468.165(6) and 468.170(4)] and 
for Rulemaking Department rule (OAR 340-016-0055). These documents are located at 

http://www.oregon.gov or at the offices of the Deprutment of Environmental Quality at 
811 S.W. 6th Avenue, Portland, Oregon. Please contact Maggie Vandehey for times 
when the printed documents are available for review. 

Fiscal and Economic 
Impact 

Overview 
The Department requests written public comment. There is no public hearing for this 
minor alignment of the rule to statute. The proposed rule does not have a negative 
financial impact on business. ORS l 83.335(2)(G) 

Oregon taxpayers may use the credit to reduce their Oregon income tax liability to the 
state, thereby, reducing tax revenues collected. Cooperatives and non-profit 
corporations may use the credit against ad valorem taxes, thereby, reducing prope1ty tax 
revenues collected. These revenue reductions diminish the amount of revenue available 
for other services. 

This proposed rule amendment would eliminate the inconsistency between the statute 
and the rule. It does not change the amount of the credit or any process for obtaining a 
credit. 

General public 
The proposed rule does not change the impact on the general public. 

Small Business 

I The proposed rule does not change the impact on small businesses. 
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Large Business 
The proposed rule does not change the impact on large businesses. 

Local Government 
The proposed rule does not change the impact on local governments. Local 
governments cannot use the PCTC because they do not have an Oregon tax liability. 

Generally, any change in tax credit benefits could potentially result in an increase or 
decrease in ad V<llorem tax collections by local governments. Additionally, any change 
could affect the amount of the General Fund revenue available to support local 
government efforts. 

State Agencies The proposed rule amendment does not affect operating revenue, expenses or FTE of 
any state agency. 

DEQ 
The proposed rule amendment has no significant impact on DEQ. Program materials 
currently reflect the dates in the statute. 

,Qther agencies 
The Department of Revenue processes the credits submitted with income tax reporting 
forms. The proposed rule does require any form or system modifications. 

Assu1nptions 
This proposed rule amendment is minor because it aligns the dates in the rule with the 
dates in the statute. 

Housing Costs 
The Department has determined that this proposed rulemaking will have no effect on 
the cost of development of a 6,000 square foot parcel and the construction of a 1,200 
square foot detached single-family dwelling on that parcel. 

Administrative Rule 
The Depaiiment did not use an Advisory Committee in the development of this Advisory Committee 
proposed rule. The proposed amendment would permai1ently adopt the PCTC 
temporary rule that aligns dates in Depa1iment rule with dates in state statutes. The 
EQC adopted the temporary rule on May 21, 2004. 

Maggie Vandehey 
Printed naine Date 

Jiln Ro s s-)y/oy 
Printed name Date 
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Attachment C 

State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Rulemaking Proposal 
for 

Pollution Control Facilities Tax Credit - Align Rule to Statue 

Land Use Evaluation State1nent 

1. Explain the purpose of the proposed rules. 
The Depmiment proposes permanently amending the Pollution Control Facilities Tax Credit (PCTC) rule 
temporarily adopted by the Environmental Quality Commission (EQC) on May 21, 2004. The temporary 
rule and this proposed permanent rule address inconsistencies between Oregon Administrative Rule 
(OAR) 340-016-0055 and state statute [Oregon Revised Statute (ORS) 468.165(6) and 468. J 70( 4)]. 

2. Do the proposed rules affect existing rules, programs or activities that are considered land 
use programs in the DEQ State Agency Coordination (SAC) Program? 

Yes No__K_ 

a. If yes, identify existing program/rule/activity: 

b. If yes, do the existing statewide goal compliance and local plan compatibility 
procedures adequately cover the proposed rules? 

Yes__ No __ (if no, explain): 

c. If no, apply the following criteria to the proposed rules. 

6/15/04 

Staff should refer to Section III, subsection 2 of the SAC docun1ent in completing the evaluation form. Statewide 
Goal 6 - Air, \/later and Land Resources is the pri1nary goal that relates to DEQ authorities. 1-:fowcver, other 
goals may apply such as Goal 5 - Open Spaces, Scenic and Historic Areas, and Natural Resources; Goal 11 -
Public Facilities and Services; Goal 16 - Estuarine Resources; and Goa! 19 - Ocean Resources. DEQ progran1s 
and rules that relate to statewide land use goats are considered land use progran1s if they are: 

I. Specifically referenced in the statewide planning goals; or 

2. Reasonably expected to have significant effects on 
a. resources, objectives or areas identified in the statewide planning goals, or 
b. present or future land uses identified in ackl10\vledged con1prehensive plans. 

In applying criterion 2 above, two guidelines should be applied to assess land use significance: 
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- The land use responsibilities of a progranJrule/action that involved 111(?f'C than one agency, are considered the 
responsibilities of the agency with .pri1nary authority. 

A detern1ination of land use significance n1ust consider the Departn1ent's inandate to protect public health and 
safety and the environinetJ.t. 

In the space below, state if the proposed rules are considered programs affecting land 
use. State the criteria and reasons for the determination. 

The PCTC is not a land use program. The proposed rules do not affect land use. 

3. If the proposed rules have beeu determined a land use program under 2. above, but are 
uot subject to existing land use compliance and compatibility procedures, explain the new 
procedures the Department will use to ensure compliance and compatibility. 

Di\liJ 1011 

6/15/04 

s -\ c _(yi 
Date 
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Attachment D 

Relationship to Federal Requirements 

Answers to the following questions identify how the proposed rulemaking relates to federal 
requirements and potential justification for differing from federal requirements. The 
questions are required hy OAR 340-011"0029. 

1. Are there federal requirements that are applicable to this situation? If so, exactly 
what are they? 

The Pollution Control Facilities Tax Credit is a state program and there are no applicable federal rules. 
The rules provide a credit against an Oregon taxpayer's state tax liability, or for Cooperatives and non
profit corporations, a credit against ad valorem taxes. 

2. Are the applicable federal requirements performance based, technology based, or both 
with the most stringent controlling? 

Not applicable. 

3. Do the applicable federal requirements specifically address the issues that are of 
concern in Oregon? Was data or information that would reasonably reflect Oregon's 
concern and situation considered in the federal process that established the federal 
requirements? 

Not applicable. 

4. Will the proposed requirement improve the ability of the regulated community to 
comply in a more cost effective way by clarifying confusing or potentially conflicting 
requirements (within or cross-media), increasing certainty, or preventing or reducing the 
need for costly retrofit to meet more stringent requirements later? 

Not applicable. 

5. Is there a timing issue which might justify changing the time frame for implementation 
of federal requirements? 

Not applicable. 

6. Will the proposed requirement assist in establishing and maintaining a reasonable 
margin for accommodation of uncertainty and future growth? 
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Not applicable. 

7. Does the proposed requirement establish or maintain reasonable equity in the 
requirements for various sources? (level the playing field) 

Not applicable. 

8. Would others face increased costs if a more stringent rule is not enacted? 

Not applicable. 

9. · Does the proposed requirement include procedural requirements, reporting or 
monitoring requirements that are different from applicable federal requirements? If so, 
Why? What is the "compelling reason" for different procedural, reporting or monitoring 
requirements? 

No. 

10. Is demonstrated technology available to comply with the proposed requirement? 

Not applicable. 

11. Will the proposed requirement contribute to the prevention of pollution or address a 
potential problem and represent a more cost effective environmental gain? 

Not applicable. 
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State of Oregon 

Department of Environmental Quality Memorandum 

Date: 

To: 

From: 

Subject: 

October 1, 2004 

Environmental Quality Commission 

Stephanie Hallock, Directo('~~~t.l"'" /; ,,--

Agenda Item J, Action Item: Trojan Independent Spent Fuel Storage Installation 
Tax Credit 
October 22, 2004 EQC Meeting 

Department The Department of Environmental Quality (DEQ, Department) requests that the 
Reconunendation Environmental Quality Commission (EQC, Commission) provide direction to 

the Department on the breadth and depth of discussion desired at the December 
9, 2004 EQC meeting with regard to the Independent Spent Fuel Storage 
Installation (ISFSI) tax credit. The Commission granted preliminary 
certification to the ISFSI as a pollution control tax credit facility in September 
2000, and will consider final certification of the facility at its December 9 
meeting. 

At the December 9 meeting, should the Department provide discussion on: 

1. Only those facts necessary to grant final certification; or 

2. All options available to the EQC, including denial of final 
certification? 

The Department asks for this direction because of the nature of and 
circumstances surrounding both the preliminary certification and the 
application for final certification, including: 

1. Four years have elapsed since the EQC reviewed the preliminary 
application; 

2. The Commission granted the preliminary certification by a split vote 
on September 29, 2000; 

3. Commission membership has changed; 

4. The Commission may want to explore the full range of legal options; 

5. The claimed facility cost is $62.6 million. It is the second largest 
claimed cost in the Pollution Control Facilities Tax Credit's 37-year 
history. 
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Background In September 2000, the EQC granted preliminary certification for four of six 
major components of the ISFSI, located at the Trojan Nuclear Power Plant 
site in Rainier, Oregon. 

The ISFSI provides storage of radioactive waste generated during the plant's 
energy production years between 1975 and 1992. 

The preliminary Pollution Control Facilities Application is an option 
available to any applicant. Applicants file it before completing the 
construction of a facility, often to gain some confidence that the facility will 
qualify for a tax credit when completed. The Department's review for 
preliminary certification is limited to whether: 

a. The facility meets the definition of a pollution control facility, 
and 

b. The facility is necessary to satisfy the intents and purposes of 
DEQ administered regulations. 

ORS 468.170( 4 )(a) provides guidance for the technical qualifications of 
facilities claimed on preliminary and final applications. The preliminary 
review is limited to a facility's technical qualifications. It does not include an 
examination of what costs should be allocated toward any potential tax credit. 
That review takes place after an applicant files an application for final 
certification. 

The Department's staff report for the September 29, 2000 EQC meeting 
recommended that the Commission deny preliminary certification based 
primarily on staff's conclusion that the ISFSI did not have a pollution control 
purpose, which is part of the definition of a pollution control facility in ORS 
468.155(l)(a). The Department concluded that the installation did not meet: 

1. the principal purpose test because neither the DEQ nor EPA regulate 
radioactive waste; or 

2. the sole purpose test because the applicant does not use the claimed 
facility exclusively for pollution control and the claimed facility 
would not reduce a significant quantity of pollution. 

After discussion with the applicant and Department representatives, the 
Commission concluded that parts of the installation would qualify as a 
pollution control facility, and by a vote of three in favor and two against, 
granted preliminary certification for four of the six major components of the 
ISFSI. 
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Key Issues 

The EQC issued the Final Order for the preliminary certification on March 
15, 2001, as shown in Attachment A. 

When the EQC approves the preliminary application, the taxpayer must then 
file the final application within one year after constructing the facility. The 
applicant completed construction of the ISFSI on September 3, 2003, and 
submitted a final tax credit application for the four preliminarily certified 
components within the required period. 

Key issues: 

1. When the Commission approves a preliminary application, the 
approval is prima facie evidence that the approved facility qualifies as 
a pollution control facility. It does not ensure that the facility will 
receive the final certification under the tax credit regulations. The . 
Commission has the authority to make a different determination than 
reached in the preliminary certification. 

2. Should the Commission wish to explore the full range of options, 
there are at least three pathways to consider: 

a. Approve all four components that received preliminary 
certification; 

b. Approve only a portion of the four components for final 
certification; or 

c. Deny final certification for the entire facility. 

For options (a) and (b) above, the Commission would need to verify 
that the applicant constructed the approved components as 
preliminarily certified and then determine the eligible cost of those 
components and the percentage of that cost allocable to pollution 
control. 

For option (c), the Commission would need to notify the applicant by 
certified mail of the denial that includes a concise statement of the 
Commission's findings and the reasons for the findings. 

3. If the Commission revisits the technical eligibility of any of the four 
components, the burden of proof will shift to the Commission to 
justify the findings and conclusions that the facility does not meet the 
definition of a pollution control facility or the facility is not necessary 
to satisfy the intents and purposes of the DEQ administered 
regulations. 
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EQCAction 
Alternatives 

Attachments 

Approved: 

For the December 9, 2004 EQC meeting, the Commission may direct the 
Department to: 

1. Limit the discussion to: 

a. determining if the applicants constructed the ISFSI according 
to the EQC's order; and 

b. determining the eligible facility cost and the percentage of 
those costs allocated to pollution control, with the assumption 
that the eligibility determined in the preliminary certification 
holds; or 

2. Revisit the eligibility of the ISFSI as a pollution control facility. If the 
Commission provides this direction, the Department would present its 
conclusions about the ISFSI and its components and whether they 
meet the definition of a pollution control facility. The Department 
would determine if the ISFSI is necessary to satisfy the intents and 
purposes ofDEQ administered regulations. The Department, with 
EQC Counsel, would present and explain the various legal options 
available to the Commission. 

Attachment A: Application No. 5009; Findings of Fact, Conclusions of Law 
and Final Order dated March 15, 2001 

Attachment B: Agenda Item B, September 29, 2000 EQC meeting 
Attachment C: Transcript September 29, 2000 EQC meeting 
Attachment D: Excerpt from pertinent regulations 

Section: 

Division: 

Report Prepared By: Maggie Vandehey 

Phone: (503) 229-6878 



Attachment A 

1 

2-

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION . 
. OF THE STATE OF OREGON 

3 

4 

5 

6 

7 

8 

ill THE MATTER OF THE 
TAX CREDIT APPLICATION OF 
PORTLAND GENERAL ELECTRIC 
COMPANY 

APPLICATION NO. 5009 

FINDil\fG-S OF FACT, CONCLUSIONS OF LAW · 
AND FINAL ORDER . . 

I. INTRODUCTIOWCONTENTS 

This order provides final agency disposition. pf an application by Portland General 

1
: Electri~ CompanJ(PGE or the appfo~an:t) for prelimioazy certification of a p0Uuti6n c?ntroI ·_ 

11 facility. Tue·c~nteiJ.ts of the order are as follows: 

12 IL BACKGROUND AND PROCEDURES 

13 
A·· The 1995 Legislation and Implementing Rules 

.. 
14 B: Agency Review of and Decision~b~ the Application 

15 
III. FINDINGS OF FACT 

16 

17 

rv. LEGAL STANDARDS, CONCLUSIONS AND STATE:tv:r:BNT OF REASONS 

A, Sole Purpose Test and Alternative Methods 

18 
.Ei. Exdllsions. Inc hiding "'Insignificant Contribution" 

19 v. CONCLUSION AND ORDER 

20 II. BACKGROUND AND PROCEDURES 

21 
A. Tlie.1995 LegiSlation and Impiernentinz Rules 

22 
Ill 

23 

24 
lll 

25 . Ill 

Lv Ill 
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1 In 1995, the Oregon Legislative Assembly amended the polhrtion cm:1trol tax credit 

2 statutes to .include an optional preliminary certification process. 1 1995 Or_ Laws, Chapter 746 

3 (the Iiew statutory provision, which is codified as ORS 468J 67, is set forth in.~ts entirety in. 
4 

5 

6 

.7 

8 

9 

10 

11 

12 

14 

15 

16 

Appendix A} · : .i 

The EQC adopted new rules impkmenting the 1995 legislation, and the rules became 

effective'on May 1, 1998. PGE filed this application for preiiminary certification the fuy before, 

on April 30, 1998. Therefore, DEQ reviewedPGE's application nnder the "old" rules. DEQ's · . . . . 

position is that fue rules ori preJ.iWIDary certification, although ~otlegally binding, may stiil be. 
. ' ' . . ,- , .. 

examined for guidance .. 

B. Ag-ency Review of and Decis:lon on the Application 

DEQ received PGE' s application for preliminary. qertlfication on April 30, 1998. DEQ 

met with representatives of PGE, explained the scope of review fo{a prelirniPar:Y certification, 

and ihfotmed them about the type o~ questions :Staff would be asking duiing: review of fue 

application. On November) 8, 1999, the EQC held a work session to learn about the project in 

. 17 . question and to provide initial guidance to staff. The EQC heard presentations from Maggie 
• . . ! 

18 

19 

20 

21 

22 

23 

24 

25 

Vandehey, Tax Credit Manager forDEQ, andbave Stewart-Smith with the Oregon Office 0f -
' . . ... '• ' 

Energy. ·After receiving add:itional information from PGE, DEQ determined that the application . . 

wa.S substantially complete on April 27; 2000. 

The application was then scheduied for considei;ation and possible action at the 

September 29, 2000, meeting oftheEQC. After hearing further from staff and PGE 

26 1 The 1995 legislation primarily uses fue term "precertification," although the tenn "preliminary certification'' is 
used atieast once. ORS 468.167(2)( c ): The agency pr<iferied the term "prel:ip:dnary certificati 

) 

two tenns sholli\i be considered interchangeable, this order uses the terril "prel:imiliary certific2 Attachment A - Page 2 
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1 representatives, the EQC deliberated on the matter and ultimately voted (3-1) to approve the 

2 · application with the exclusions discussed below. This final order memorializes that deCision. 

3 

4 

5 

6 

7 

ill FINDINGS OF FACT 

1. The claimed facility consists qf a vertical dry cask storage system, which will provide 

.temporary storage of spent nuclear fuel assemblies, fuel debris and radio.active waste ma!erials. 

" 2. Fission product gamma rays, which are emitted from the spent fuel, are a continuing' 

8 
. source of radiation after shutdown of a reactor. The spent fuel assemblies are currently stored ill 

9 

10 

11 

12 

14 

15 

16 

17 

18 

19 

20 

il 

22 

. 23 

24 

the spent :fuel pool. A spent :fuel assembly typically consists of 264 spent fuel pins. The spe:ri.t · 

:fuel pins are about one centimeter in diameter (less than 1/2 ll:tch) arid 12 feet long. Each pin is a 
. . 

zirconium alioy tube sealed at each end and filled with ceramic uranium fuel pellets, lftl:ie seal 
~ . ' - . . ' . 

of a pin is broken, water will enter and become contaminated with radioactive materials in the_ 

. form offi.ssion products. These fusion products emit gan:rrna rays, alpha particies and beta 

particles. Some of the.fission products are gaseous, including krypton 85 and xenon isotopes, 

primarily tritium. Tritium is a radioactive form of hydrogen that is chemically ID.distingui~hable 

from regular hydrogen, so it easily forms water molecules. Therefore, the fission products may 

become airborne in the gaseous space above the spent fud pool. The total amount of radioactive 

gaseous efflue~ts amount.to about 50 curies pe:i: year. 

3, Radiation is unique and clifferent.from the substances regularly encountered by DEQ 
.J 

m the tax credit program. It not only interacts with the body on a chemical basis, it directly · 

impinges upon genetic material. The scientific principle underlying radiation protection is that 

the only safe exposure is zero~ Radiation causes genetic damage that may b.e latent in some 

25 · individuals but still threatens several succeeding generations. 

26 

Page 3 -

4. The spent :fuel pool and silpporting plant systems are being dismantled and 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

i9 

20 

21 

22 

23 

24 

26 

decontaminated as part of the ongoing decommissio:cing of the Trojan Nuclear Plant. The dry 

cask stornge system will take the place of the spent fuel pool until the spent fuel assemblies can 

be transferred to a federally operated disposal site. The dry cask storage system elllrrinates 

approximately 1200 gallons of contamiiiated resin used annually .to process the water that 

circulated tbroughout th.e pool. 

5. The applicant claimed the following major components as part of the pollution control 

facility: 

a. ThITty-four PWR (pressurized water reactor) andtWo GTCC (greater thari dass · 

C) sealed metal baskets used to. store radioactive materiais. The baskets are about 

16 feet tall and 5-i/2 feet in diameter. The outside of the basket is tnade of 

%-inch thick stainless steel. The PWR ba.Skets are capable of storing up to 24 

' . . 

spent fuel assemblies. The GTCC baskets are capable of storing up to :28 . . 

ind.iVidual canisters containing other radioactive.waste. 

. . .~~· 
b. A vacuum drvin.'2: system used to remove water from each basket following 

l~ading of radioactive waste. tach PWR basket is loaded with up to 24 spent fuel 

assemblies underwater in the spent fuel pool, and therefore each has residiial 

water. 

c. A semi-automatic welding system used to seal weld the baskets. A structural lid 

is welded onto the baskets and a shield lid is welded on after the contents are dry: 

d. A ventilated concrete storage cask for each basket. Each cask is made of high 

density concrete about 29 inches thick and provides structur,,:J support for the 

basket. It also provides shieldi.Jig.ofthe radiation produced by the radioactive 

materials in the spent fuel. 
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IO 

11 

12 

14 

i5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

26 

e. A transfer station and associated transfer equinment. The transfer station is used 

for basket transfer operations. Lateral and vertical support is provided with the 

transfer station to prevent a loaded cask from ov'?rtw::Oing or falling during 

tr.ansfer operations. A transfer cask is used to move a loai;led basket from the 

spent fuel pool to the concrete cask. It is also designed to be used to transfer a:. 

basket to a shipping cask or to a basket overpack. An air pad system is used to 

move a loaded cask. Air pads are inserted under _the cask and inflated with an air 

compressor. A specially modified.vehicle wciuld then be used to move the 

coric;rete ca~ from one lopation to another. 

f A reinforced concrete storage pad used to support the storage system baskets. 

The storage pad is 170 foot by 105 foot and 18 iriChes thick. The concrete casks · . . 
. will be 611 the pad until the U,S. Government is prepared to take the sperit fuel. 

6. The ISFSI is not required under any Jaw. PGE voluntarily chose to decommission and 

. ' 
once that decisio)l was made, it was then required to coinply with applicable statutes and 

regulations tO provide safe stcirage of spent nu<::.lear fuel and bigh level radioactive waste. While 

not.required, ISFSI-type dr'y interim sj:orag~ of spent fuel is preferred over active spent fuel 

storage by tbe NRC. It is also being installed to comply' with Chapter 26 of OAR 345, 
~ 

administered by the Oregon Office of Energy for spent nuclear fuel storage. 

7. Even when compared to _the wet storage system (the spent fuel pool) rather than no 

storage facility, elements of the ISFi)I significantly decrea.Se the risk oftbe radioactive material. 

polluting the waters of the state. The Columbia Rivet proVided a source of ein~rgency cooling 

Water c:iur1ng operation. Sealing the radioactive spent fuel waste in the ISFSI stainless steel 
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1 

2 

3 

canisters eliminates the source of perpetual generation of liquid and gaseous radioactive waste. 

Vilbi.lethe ISFSI reduces this aspect of the risk, some risk remains as long as there is any. 

radioactive waste on site: The risk is elevated by the fact that, because of problems in siting a 
' . 

4 
permanent disposal site, a dry storage facility is going to be needed at this site for 3 0-50 years 

5 

6 

7 

8 

and possibly more. 

IY. LEGAL STM"DARDS, CONCLUSIONS AND STATENIENTOF REASONS. 

A. I. Sole Purpose Test and Alternative Methods 

9 The applicant asserts that the ISFSI is an eligible.polli.rtion control facility by virtue of the 

1.0 

JI 

12 

13 

14 

15 

16 

17 

18 

"sole purpose" test of the tax credit statutes. Under this test, a facility is eligible if its "sole 

purpose" is "to prevent, control _or reduce a substantial quantity of air; >yater or noise pollution or 

s01id_0r hazardous waste .... ~' ORS 468.155(1)(a)(B). The applicant asserts that it meets the 

sole purpose test i:ry controlling, preventing or reducing a substantial quantity of mr and wate~ 

polhrtien. 

In addition to the sole purpose test, the applicant ;piust demonstrate that the pollution 

preventio~, control or reduction is achieved by one of the alternative methods recognized byth.e 

fax credit statutes and rules. In this cai!e, PGE contends that it complies with the i;nethod of 

19 · disposal or eliio.ination of industrial waste and the use oftre~tment works for industrial waste. 

20 

21 

22 

23 

OAR 340-016-002S(2)(a). PGE further contends that tbe claimed facility wilf be used to detect, 

deter or prevent spills or unauthorized releases, a method recognized in the EQC rules. · 

OAR 340~0i6-0025(2)(g). 

24 A2. EQC Concl"usion · 

- "i A maj or±ty of the Commission concludes that the sole purpose of.the facility is to preyent 

26 and control a substantial quantity ofwate'r pollution. Such prevention and Gilniml io 
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1 accomplished by the disposal and elimination of industrial waste and the use of treatment wo:Cks 

2 for industrial waste. 

3 A.3. Statement ofReasons/Ana1vsis 

4 

5 

6 

DEQ and the EQC have tried to distinguish between the basi9 purpose of a facility and 

the secondary or incidental ·benefits that co=only come With proj,ects, such as the operation and 

7 
. maintenance cost savings 9ften associ~ted with controlling pollution. In this case, the claimed 

8 

9 

. 10 

11 

12 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

facility appears to have a number of"pluses," including significant financial savings over the 

fo:ri.g term. Nonetheless, amajorify of the Cominissionis persuaded that these pluses are the 

secondary benefits to the facility's sole purpose of preventing, controlling or reducing water 

pollution. 

A tnajorify of the Commission is satisfied that the approved eiements redu('e a substantial 

quantity of water pollution, especially when compared to the spent fuel pool. The ISFSI 

eliminates 50 curie~· of radioactive gases and tritii.Jm released annually into the atmosphere by the 

spent foel pool. The ISJ;ISI would encapsula:te both the source and the means of production of 

these raclioactive substances. Without this encapsulation, the radioactive gases will continue to 

form into water molecules that will then fall back to tJ:i.e surrounding waters, primarily the 

Coli.Jmbia River. Tritium is espeda1ly susceptible to forming water mo]ecli!es as it is a 

I 
radioactive fon'n of hydrogen that easily forms water mokcules. In addition, the ISFSI 

· elioiinates approxiruateiy 1200 gallons of contaminated resin used annually in the spent fuel 

pbol. Finaily, the ISfSI reduces the risk of pollution :fro:rn_catastrophic occurrences, and such 

occurrences should be a legitimate cori:cerh in appropriate cases. In this case, because of the · 

2-" uniqiie dangers in a release of radioactive material, such concern is appropriate. It is these 

26 
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1 circumstances that distinguish this case from other cas~s in which the EQC has declined to 

2 approve facilities with limited pollution control function. 

3 . . B.1. Exclusicin:s .. _Incluclins>: "Insiimificant Contribution" 

4 

5 

6 

7 

8 

9 

IO 

11 

. 12 

13 

14 

15 

16' 

17 

18 
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20 
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22 

23 

24 
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26 

' In the definition of"pollution control facility," the statutes expressly exclude certain 

. items :from eligibility. In adclition, the statutes ~liminate :from eligibility "[a]ny diStinct portion 

of a pollution control facility that makes an inSignificant contribution to the ... sole purpose of 

the facility., .. " ORS 468.155(3)(d). 

B.2. EQC Conclusion 
) .. 

A majonty of the Commission concludes that the ISFSI's baskets, concrete storage casks, 

.vacmnn drjing equipment and welding system make a significant contribution to the pollution 

control purpose. At the same fune, a majority offue Co=ission concludes that theISFS1's 

.. concrete storage pad and transfer system do not mak~ the requisite contribution. 

B.3. Statement ofReil.sons/AnalYsis 

Tue purpose of the concrete storage pad is to maintaill sti:udural integrity for the weight 
' . '. 

of the casks and to provide structural iritegcity for the baikets in the event of a natural event such 

as an earthquake or flood. The pad does not contribute significantly to any pollution control. . 

. The pUrj:Jose of the transfer system is to provide for material. handling during the transfer 

of P'WR baskets from the spent fuel pool to the concrete casks and from the c?ncrete caskS to the 

transportation containers. Material handling is not a pollution control purpo·se, and therefore, the 

transfer system is excluded from eligibility. 

The other elements of the ISFSI, specifically the bas_kets, the concrete storage casks, the 

vacuum drying equipment, and the welding system, <ire more integ'rru to tbe pollution control 
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1 purpose and therefore make the requisite contribution. 

2 

3 

4 

5 

6 
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8 

9 

10 

n 
-12 

i4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 
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26 

v. CONCLUSION.AND ORDER 

A majority of the Commission has det=ined that Portland General Electric Company 

:0.Ud the elements of the ISFSI Will be eligible for tax relief under ORS 307:405 or 315.304 if the 
' 

elernents are erected, constructed, reconstruded, added to, installed, impmyed or used in 

accordance with this application for preliminary certification. Therefore, undei: ORS 468.167(3), 

the BQc hereby grants preliminary c~rti:fication for the facility by approving the designated 

elements of the application with the ·exceptions and conditioris discussed above. 

It is so ordered: 

Dated tbis / 5 f;day of March, 2901. 

~-<2~7-
_7/t,. 44.~~ 

Melh1di ~en, Cl:taU 
Environmental Quality Commission 

' 

NOTICE OF- iu:oICIAL REVIEW: Yott are entitled to judicial review oftbis order. J\ldicial 
review is pursuant to the provisions of ORS 468..167(5), 468.170(3) and 468J 10. 

Page 9 - FINDINGS OF FACT, CONCLUSIONS OF LAW AND FINAL ORr 
lviJ3Hl!anJGEN77343.DOC 

Attachment A - Page 9 

I 



APPENDIX A 

468.167 Application for precertification. (I) Any person proposing to apply for 
certification for tax relief under ORS 468.155 to 468.190 may apply, before the 
completion of a pollution control facility, for precertification of the facility with the 
Environmental Quality Commission. 

(2)(a) The application shall be made in writing in a form prescribed by the Department of 
Environmental Quality. The application shall contain the following information: 

(A) A statement of the purpose of prevention, control or reduction of air, water or noise 
pollution or solid or hazardous waste or recycling or appropriate disposal of used oil 
served or to be served by the facility. 

(B) A description of the materials for incorporation into the facility or incorporated into 
the facility, machinery and equipment to be made or made a part of the facility and the 
proposed or existing operational procedure of the facility. 

(C) Any further information the Director of the Department of Environmental Quality 
considers necessary before precertification is issued. 

(b) The application need not contain information on the actual cost of the facility or the 
portion of the actual cost properly allocable to the prevention, control or reduction of air, 
water or noise pollution or solid or hazardous waste or to recycling or appropriately 
disposing of used oil. 

( c) The application shall be accompanied by a fee as provided under ORS 468.165 (5). 
The fee may be refunded if the application for preliminary certification is rejected. 

(3) If the commission determines that the person and the pollution control facility will be 
eligible for tax relief under ORS 307.405 or 315.304 ifthe facility is erected, constructed, 
reconstructed, added to, installed, improved or used in accordance with the application 
for precertification, the commission shall precertify the facility by approving the 
application. 

(4) If the facility is erected, constructed, reconstructed, added to, installed, improved or 
used as proposed in the application for precertification, the commission's approval of the 
application shall be prima facie evidence that the facility is qualified for certification for 
tax relief under ORS 468.170. However, precertification shall not ensure that a facility 
erected, constructed, reconstructed, added to, installed, improved or used by the 
precertified person will receive certification under ORS 468.170 or tax relief under ORS 
307.405 or 315.304. 

(5) If the commission fails or refuses to precertify a person and facility, the person may 
appeal as provided in ORS 468.170 (3). [1995 c.746 s.6] 

GRN70755 
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Environmental Quality Commission 
DRule Adoption Item 
X Action Item 

Dinforrnation Item 

Title: Preliminary Certification Denial 

Attachment B 

Agenda Item _!! 
September 29, 2000 Meeting · 

Application 5009 - Independent Spent Fuel Storage Installation 
Portland General Electric Company 

Summary: Staff recommends the denial of tax credit application number 5009. 

Portland General Electric Company requested the preliminary certification of their 
Independent Spent Fuel Storage Installation (ISFSI) as a pollution control facility for tax 
credit purposes. PGE is constructing the ISFSI to replace the spent fuel storage pool that 
will be dismantled and decontaminated as part of the Trojan Nuclear Power Plant 
decommissioning plan. 

Staff recommends that the Commission deny application number 5009 because the 
claimed facility does not meet the definition of a pollution control facility in ORS 
468.155(1) in that it does not: 

1. Control a substantial quantity of air and water pollution over what is currently 
being provided in the spent fuel storage pool. 

2. Have an exclusive purpose of pollution control, p~evention or reduction. 

3. Make a significant contribution to the sole purpose. 

Please read the transcript in Attachment C for a full description of the ISFSI. 

Deny preliminary certification of the facility presented on application number 5009 as presented in 
the Staff Report and supporting documents. . " 

, I 

1rh6F'-t{l.~v~~~ f11!/th1 I t!tt1f 
. D~c9)r Report Author Division Administrator 

September I, 2000 
1 Accommodations for disabilities are available upon request by contacting the Public Affairs 
Office at (503) 229-5317 /(503) 229-6993 (TTD). 
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State of Oregon 
Department of Environmental Quality 

Date: 

To: 

From: 

Subject: 

September I, 2000 

Environmental Quality Commission 

Langdon Marsh, Director 

Agenda Item B, September 29, 2000, EQC Meeting 
Denial of Preliminary Certification 
Application 5009 -- Independent Spent Fuel Storage Installation 
Portland General Electric Company 

Statement of the Need for Action 

Memorandum 

This report presents staffs analysis of preliminary application number 5009 and their 
recommendation for Commission action. Portland General Electric Company (POE) requested 
the preliminary certification of their Independent Spent Fuel Storage Installation (ISFSI) under the 
"pollution control facility tax credit" laws. 

Legislation approved in 1995 provided for the preliminary certification of any facility that would 
otherwise be eligible for a pollution control facility tax credit. The Environmental Quality 
Commission is the authority that approves or denies preliminary certification that a claimed 
facility is, in fact, a pollution control facility according to ORS 468 .155 to 468 .190. 

Preliminary Applications 

On May I, 1998 rules (new rules) became effective that implemented 1995 legislation. This 
legislation reinstated the preliminary certification process. The Department reviewed PGE's 
preliminary application according to the 1995 legislation and the 1990 rules (old rules) that were 
in effect on April 30, 1998 - the date POE submitted their application. 

An applicant may submit a preliminary application anytime prior to completing the construction 
of a facility. POE submitted their preliminary application within this timing. 

The Department reviewed the claimed facility to determine if it met the definition of a pollution 
control facility. The Department did not review any financial details. 

The Commission's approval of a preliminary application is prima facie evidence that the facility 
meets the definition of a pollution control facility under ORS 468.170. However, it does not 
ensure that the facility will receive certification under ORS 468.170 or tax relief under ORS 
307.405 or 315.304. 

Should the claimed facility be approved for preliminary certification and if the applicant builds 
the facility as planned then the final application would be reviewed under the new rules and would 
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Memo To: Environmental Quality Commission 
Agenda Item B: September 29, 2000 
Page 3 

focus on the facility cost and the percentage of the cost allocable to pollution control. 

Background of the Claimed Facility 
PGE is constructing the ISFSI to replace a spent fuel storage pool that will be dismantled and 
decontaminated as part of the Trojan Nuclear Power Plant decommissioning plan. 

The claimed facility is a dry storage system that will provide temporary storage of spent nuclear 
fuel assemblies, fuel debris, and radioactive waste materials. The ISFSI consists of the following 
major components. 

1. Thirty-four sealed metal baskets used to store the sealed zirconium tubes containing the 
radioactive waste. 

2. A vacuum drying system used to remove water from each basket following loading of the 
sealed zirconium tubes containing the radioactive waste. 

3. A semi-automatic welding system used to seal-weld the baskets. 
4. A ventilated concrete storage cask for each basket. 
5. A transfer station and associated transfer equipment. A transfer cask is used to move a 

loaded basket from the spent fuel pool to the concrete cask. It is also designed to be used 
to transfer a basket to a shipping cask, or to a basket overpack. 

6. A reinforced concrete storage pad used to support the storage system baskets. 

The facility is further described in the attachments to the Staff Report. 

PGE permanently ceased operating the Trojan Nuclear Power Plant in 1992 and is required to 
decommission Trojan. PGE must provide for the temporary safe-storage of spent nuclear fuel 
until the federal government provides a permanent storage site for its disposal. The U.S. 
Department of Energy estimates that it will not begin accepting spent nuclear fuel until after 2010. 
On November 18, 1999, staff briefed the Environmental Quality Commission regarding the 

physical aspects of claimed facility, the background of the Trojan Nuclear Power Plant, the nature 
of the spent fuel and PGE's decommissioning plan. The transcript from tliat session is in 
Attachment B. 

Definition of a Pollution Control Facility 

For a claimed facility to be certified for tax credit purposes it must meet the definition of a 
"pollution control facility" in ORS 468.155(1) but it must not be excluded from the definition as 
set out in ORS 468.155(2). 

There are two parts to the definition of a pollution control facility- the first part must apply to 
the claimed facility before the second part is considered. The first part defines the purpose of the 
facility and the second part defines how the pollution control must be accomplished. 
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Part 1 Pollution Control Purpose 
The claimed facility must have a "principal purpose" or a "sole 
purpose" of pollution control. 

• If the Commission determines that the claimed facility or any 
distinct portion of the claimed facility has a pollution control 
purpose then the Commission must consider how the pollution 
control would be accomplished as described in Part 2. 

Any distinct portions of the claimed facility that do not have a 
pollution control purpose are not eligible for preliminary 
certification and are not provided a second opportunity to be 
eligible under Part 2. 

The statute also provides exclusions from the 
definition of a pollution control facility in ORS 
468.155(2). One of those exclusions is for 
any distinct portion of a claimed facility that 
makes an "insignificant contribution" to the 
principal or sole purpose of the facility. 

• If the Commission determines that the claimed facility does not 
have a pollution control purpose then the claimed facility must be 
denied preliminary certification as a pollution control facility. If 
the Commission determines that distinct portions of the claimed 
facility make an insignificant contribution to pollution control 
those portions must be removed from consideration. 

Part2 How Pollution Control is Accomplished 

The pollution control must be accomplished in a specific manner. 

• 

• 

If the Commission determines that the pollution control would he 
accomplished in one of the specific manners described in statute 
and rule then the Commission must issue preliminary certification. 

If the pollution control is not accomplished in a specific manner 
described in statute and rule then the Commission must deny the 
claimed facility preliminary certification. 
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Part 1 - Purpose of the Facility 

DEQ, the federal Environmental Protection Agency (EPA) or a regional air pollution authority 
does not require the ISFSI. Therefore, it is not a "principal purpose" facility. The applicant 
claimed the "sole purpose" of the installation is to control, prevent, or reduce a substantial 
quantity of air and water pollution. To meet the definition of Part 1 of the definition of a pollution 
control facility, the ISFSI must meet each of the items below. 

Media Protected The claimed facility must control 1air pollution as defined by air 
quality statute or water pollution as defined by water quality statute. 

Substantial Quantity The claimed facility must control a substantial quantity of air or water 
pollution. 

Exclusive Purpose The claimed facility must have an exclusive pollution control 
purpose. 

Ifitems 1, 2, and 3 above are met for ISFSI as a whole then the ISFSI has a pollution conh·ol 
purpose. 

If items 1, 2, and 3 above are met for any distinct portions of the facility that make a significant 
contribution to the sole purpose of pollution control then those distinct portions have a pollution 
control purpose. 

If any one of items 1, 2, or 3 above is not met then the ISFSI does not meet the definition of a 
pollution control facility and must be denied certification. 

Media Protected The applicant claims the sole purpose of the ISFSI is pollution 
control, and that it controls air and water pollution. The spent fuel assemblies in the spent fuel 
pool contain radioactive substances. Radioactive substances meet the definition of a water 
pollutant (ORS 468B.005) and an air pollutant (ORS 468A.005.) Radioactive material is 
specifically excluded from the definition of a Hazardous Waste in ORS 466.005. 

The Department concludes that radioactive waste may meet the definition of an air pollutant as 
defined by the air quality statute or water pollution as defined by the water quality statute. 

Substantial Quantity To meet the second "sole purpose" criteria, the ISFSI must control a 
substantial quantity of air or water pollution. 

Dry storage controls, prevents, or reduces a substantial quantity of pollution control over no 

1 "Control" is used as a shortened form of "prevent, control or reduce." For used oil facilities 
it means "to recycle or appropriately dispose of." 
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storage as indicated by 10 CPR 20 (Standards For Protection Against Radiation.) However, the 
applicant did not provide evidence that dry storage would control, prevent, or reduce a substantial 
quantity of air or water pollution over what is provided by the existing wet storage system. 

Policy Implication 

• For final certification, the Department compares conditions that 
existed prior to installation of the pollution control with the 
conditions that exist as a result of the installation of the pollution 
control. 

• For preliminary certification, the Department compares the 
conditions that currently exist to the conditions that would exist as 
a result of installing the pollution control. 

Ignoring the conditions that existed or currently exist prior to the 
installation of the claimed facility would deviate from previous 
program implementation. The Department considers that this would 
expand the program. 

The application requires that the applicant describe how the impact on the environment would be 
reduced or minimized. The application also requires the applicant provide quantitative data if it is 
available. 

In the case of application number 5009, the applicant did not provide evidence that releases from 
the spent fuel pool to the atmosphere or spills to waters of the state is more than infinitesimal. In 
the spent fuel pool, the vast majority of any possible releases would be captured by the water 
treatment systems for disposal. The balance would be gaseous fission-products but the applicant 
did not provide a discussion of how this would pose a threat to the environment. In the ISFSI, the 
spent fuel assemblies would be encapsulated in the baskets and casks. 
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The Department did not review any part of the claimed facility from the perspective of protecting 
the environment from pollution occurring as a result of a catastrophic events such as earthquakes; 
terrorist attacks. 

Policy Implication 

The Department considers that it is at the discretion of the 
Commission to determine when protecting the enviromnent from 
catastrophic events is within the scope of the pollution control 
facility tax credit program. 

The Department considers that reviewing applications from this 
perspective would expand the program. 

The Department concludes that the ISFSI would not control a substantial quantity of pollution as 
compared to what is provided by the existing wet storage system. 

Exclusive Purpose 
To meet the third "sole purpose" criteria, the ISFSI must have an "exclusive" pollution control 
purpose. 

Concern for public health and safety as relates to nuclear materials was specifically separated 
from other types of environmental concerns: 

On June 1, 1976, the U.S. Supreme Court held that pollutants subject to regulation under the 
Federal Water Pollution Control Act do not include source, byproduct, and special nuclear 
materials, ... " Train v. Colorado PIRG, 426 US. 1 at 25. 

10 CFR 51, Subpart A - National Environmental Policy Act -
Regulations Implementing Section 102 (2) 

In Oregon, the regulatory agency that applies the Federal Rules governing the release of 
radioactive materials into the environment is the Oregon Health Division, Radiation and 
Protection Services. The Health Division established the standard for levels of safety for 
releases of radioactive material to the atmosphere. 

Safe storage of the spent and failed fuel is required under 10 CPR 20 (Standards For Protection 
Against Radiation.) Safe storage meets the requirements of OAR 345-026-0390 for Spent 
Nuclear Fuel Storage as administered by the Oregon Office of Energy. The requirements are, in 
part, for protection of the environment. 

There is no regulatory requirement for PGE to install a dry storage system in place of a wet 
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storage system other than the legal obligation to implement its decommissioning plan approved by 
the NRC and the Oregon Energy Facility Siting Council (EFSC.) Both dry storage and wet 
storage meet the requirements for safe storage set out in the U.S. NRC's Standards For Protection 
Against Radiation, 10 CFR 20. 

PGE' s Decommissioning Plan includes the Independent Spent Fuel Storage Installation. The 
Oregon criteria under which the plan was approved are contained in Division 26 of OAR 345. 
Now that the plan has been approved, the applicant is legally bound to meet these conditions or 
request approval of an amendment to the plan from the Energy Facility Siting Council (EFSC). 

As a result of the installation, most of the Trojan site would be available for unrestricted use. At 
that time, PGE would operate the facility under a Part 72 license - Licensing Requirements for the 
Independent Storage of Nuclear Fuel and High Radioactive Waste (10 CFR 72). The site is a 
prime Oregon location; transportation is readily available with a rail line running through the 
property, access to the I-5 corridor and sited on the Columbia River. The site is suitable to be 
used as a power plant fueled by natural gas and the applicant is considering donating most of the 
site for recreational purposes. 

The cost savings appear to be a significant factor in PGE's decision to move from wet storage to 
dry storage at this time. The decommissioning plan tracks the costs associated with operation and 
maintenance of the independent spent fuel storage installation ($3 .6 million a year) and the spent 
fuel pool ($10.4 million a year), which represent a savings of $6.8 million per year. 

The applicant is required to provide safe storage of spent nuclear fuel and high level radioactive 
waste, and is legally obligated to meet the conditions of the approved decommissioning plan. The 
financial benefits to decommissioning seem to be significant as they are set out in the Trojan 
Decommisisoning Plan. 

Part 1 - Discussion of the Significant Contribution of Distinct Portions 

The applicant identified the following distinct portions of the facility and the Department 
reviewed each portion to determine if they each made a significant contribution to the sole 
purpose of the pollution control as follows. 

Baskets 
The purpose of 34 PWR and two GTCC sealed metal-baskets is for temporary storage of the spent 
fuel assemblies while in Oregon, during transportation within and outside Oregon, and then for 
permanent storage at the federal repository. The sealed metal-baskets would provide the 
secondary containment for the spent fuel pellets should the primary containment (sealed 
zirconium tubes) fail. Currently, the majority of any releases within the spent fuel pool would be 
captured by the water treatment system. The remaining releases would be gaseous fission
products but the applicant did not demonstrate that this would pose a threat to the environment. 
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The applicant did not demonstrate the probability and the conditions under which the current 
system could release contaminants to the atmosphere or spill to public waters. 

Vacuum Drying Equipment 
The purpose of the vacuum drying equipment is to remove residual water from each basket after 
they are loaded with the spent fuel assemblies within the spent fuel pool. The Department 
concludes that the vacuum drying equipment makes an insignificant contribution. The equipment 
has a one-time use. The 1998 rule formalized the Commission's practice to remove the cost of 
equipment purchased for the purpose of installing the pollution control because that equipment 
makes an insignificant contribution to the purpose of the facility- OAR 340-0016-0070 (3)( o ). 

Welding System 
The purpose of the semi-automatic welding system is to weld the baskets closed. The Department 
concludes that the welding system makes an insignificant contribution to the pollution control 
purpose and it does not have an exclusive pollution control purpose. The 1998 rule formalized the 
Commission's practice to remove the cost of equipment purchased for the purpose of installing 
the pollution control because that equipment makes an insignificant contribution to the purpose of 
the facility-OAR 340-0016-0070 (3)(o). 

Concrete Storage Casks 
The concrete storage casks have openings in the top and bottom to allow air to circulate through 
the inside of the cask. They do not have the ability to prevent, control, or eliminate releases to air 
or water pollution should the spent fuel assemblies and baskets fail. The purpose of the concrete 
storage casks is to provide shielding of gamma-rays and to provide structural integrity for the 
baskets to withstand a man-made or natural catestrophic event such as an earthquake, flood, 
tsunami or tornado etc. 

Policy Implication 

Shielding has not previously been approved for tax credit purposes. 
Approval would mean medical and industrial x-ray shielding would then 
become eligible for a tax credit. 

Tertiary containment has not been approved for tax credit purposes. -

The Department considers that providing a pollution control facility tax 
credit for sheilding and terciary containment would expand the program. 
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Transfer Station 
The transfer station and associated transfer equipment provides for the safe movement of the spent 
fuel during the transfer of spent fuel assemblies from the spent fuel pool to the baskets and then 
during transportation to the federal repository. The transfer station must remain with the storage 
system as long as the fuel is on site. The transfer station provides an essential material handling 
function. Though essential, material handling is not a pollution control purpose.2 The 
Department concludes that the transfer station provides an insignificant contribution to the 
pollution control purpose. 

Policy Implication 

The Department considers that the approval of this type of material 
handling system would expand the program. 

Concrete Storage Pad: 
The concrete storage pad is not capable of preventing, controlling or reducing releases to the air or 
spills to the water should the spent fuel assemblies and the baskets fail. The pad provides 
structural support for the casks. 

Part 1 Conclusion Considering each of the factors in Part 1, the Department concludes that the 
claimed facility does not have a pollution control purpose. Staff also concludes that the ISFSI 
includes distinct portions that make an insignificant contribution to the pollution control purpose. 
For these reasons the Department concludes that these other purposes are more than incidental and 
that the applicant has not demonstrated that the exclusive purpose of the facility is pollution 
control. 

Because the facility does not meet all three of the "sole purpose" criteria, the Department 
concludes that the ISFSI does not meet the definition of a pollution control facility, and 
recommends the Commisision deny certification. 

2 Material handling is allowable in the material recovery or alternatives to open field burning 
parts of the tax credit program. 
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Part 2 - How the Pollution Control Is Accomplished 

Should the Commission determine that the ISFSI (or any distinct portions) does have a pollution 
control purpose, then the Commission must also determine whether the facility accomplished the 
pollution control by one of the methods in statute. The statute explicitly provides five categories 
of pollution contrnl. ORS 468.155(b)(A). 

The Department offers the following analysis of several systems and their ability to accomplished 
the prescribed pollntion control even thongh the Department concludes that the ISFSI does not 
have a pollution control purpose. 

The applicant claimed the facility as an air and water pollution control facility that prevents spills 
or unauthorized releases. The pollution control facility tax credit statute specifically identifies 
how pollution control must be accomplished for both air and water pollution control facilities. 
The applicant claims that the facility accomplishes the pollution control by preventing spills and 
unauthorized releases as provided in rule. 

Air Pollution Control 
The air pollution control must be accomplished by disposing of or eliminating air contaminants, 
air pollution or air contaminant sources. The pollution control must also be accomplished by the 
use of air cleaning devices. 

The Department concludes that the ISFSI does not meet the definition of an air-cleaning device 
because it does not remove, reduce, or render the air contaminants less noxious prior to discharge 
to the atmosphere. The radioactive waste is only stored until it can be removed from Oregon and 
rendered less noxious to Oregonians over time and distance. 

Water Pollution Control 
Water pollution control must be accomplished by disposing of or eliminating industrial waste. The 
pollution control must also be accomplished by the use of a treatment works. 

Baskets 
The 34 PWR and two GTCC sealed metal-baskets serve as a secondary containment for the 
spent fuel with the spent fuel assemblies serving as primary containment. The spent fuel 
assemblies will permanently reside in the baskets. The baskets would meet the definition of 
"disposal" because they are the permanent container for the spent fuel assemblies, though 
Oregon is not the permanent location for the baskets. The baskets would be considered a 
"treatment works" because they hold waste. 

The Depmiment determined that the baskets would accomplish pollution control as prescribed 
in statute. 
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Concrete Storage Casks 
The concrete storage casks do not eliminate or dispose of industrial waste and they do not meet 
the definition of a treatment works. They are not capable of "holding" industrial waste should 
the primary and secondary containment fail. 

Concrete Storage Pad 
The concrete storage pad does not eliminate or dispose of industrial waste. The pad does not 
meet the definition of a treatment works because it does not treat, stabilize or hold wastes as 
required in the definition of"treatment works." 

Spills or Unauthorized Release Prevention 
The applicant claims that the sole purpose of the claimed facility is accomplished by detecting, 
deterring, or preventing spills or unauthorized releases as provided by this rule. [OAR 340-016-
0025(2)(g) - 1990] There is no longer any express authority in the tax credit statutes for this 
particular rule. However, legal counsel has advised the Department that the EQC may have 
sufficient general rulemaking authority to support such a rule and, further, that agencies must 
generally presume their own rules to be valid. 
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Other Tax Credits Issued at Trojan 
The EQC certified the following seven facilities located at the Trojan site in Rainier during 1983 
and 1984. Staff concludes that the ISFSI or any of its distinct portion are not considered 
replacement facilities as defined in ORS 468.155(2). 

App. Certified Percent 
No. Description of Facility Cost Allocable 

1603 AIR POLLUTION CONTROL: Radioactive emission controls associated $13,243,985 100% 
with the containment building. 

1604 WATER POLLUTION CONTROL: A 499' high natural draft cooling $10,355,754 100% 
tower and a circulating cooling water system. 

1606 WATER POLLUTION CONTROL: Dechlorination system consisting of $210,778, 100% 
2 sampler pumps, 2 pH sampler pumps, sulfite injection equipment, an 
instrument panel, piping, valves and instruments. 

1638 AIR POLLUTION CONTROL: Radioactive emission controls associated $4,774,207 100% 
with fuel and auxiliary buildings: 

1639 WATER POLLUTION CONTROL: A liquid waste radioactivity $6,927,850' 100% 
control system consisting of five subsystems: 
• A clean radioactive waste treatment system 
• A dirty radioactive waste treatment system 
• A steam generator blowdown treatment system 
• A solid radwaste system 
• A liquid radiation monitoring system. 

1675 WATER POLLUTION CONTROL: A water treatment filter backwash $628,971 100% 
solids settling system consisting of: 
• A 70,000 gal reinforced concrete basin 
• A wet well discharge pumping station with two 5-hp pumps 
• A sludge collection system and 3-hp pumps 
• Electrical flow panels, flow recorders, and alarms 

1677 AIR POLLUTION CONTROL: Ce1tain elements of the containment $7,263,820 100% 
building consist of containment- cleanup re-circulating units, spray 
system, cooling-water system and isolation valves. 
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Conclusions 
Staff concludes that the claimed facility does not meet the definition of a pollution control facility. 
The Department concludes that staffs recommendation is consistent with statutory provisions 
and administrative rules related to the pollution control facility tax credit program. 

Recommendation for Commission Action 
The Department recommends the Commission deny certification of the facility claimed on 
application number 5009 and as represented in this Agenda Item. 

Intended Follow-up Actions 
Staff will notify applicant of the Environmental Quality Commission's action by Certified Mail. 

Attachments 
Attaclnnent A 
Attachment B 
Attachment C 
Attaclnnent D 

Review Report - Application 5009 
Department Position on PGE letter to Commission 
Transcript from November 18, 1999 Commission Briefing 
Relevant Citations 

Reference Documents (available upon request) 
I. ORS 468.150 through 468.190. 
2. OAR 340-016-0005 through 340-016-0050. 

Approved: 

Section: 

Division: 

0009 _Staff Report.doc 

Report Prepared by: Margaret Vandehey 
Phone: (503) 229-6878 
Date Prepared: September 1, 1999 
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Review Report 

EQC 0009 

Pollution Control Facility: Water and Air 
ORS 468.150-- 468.190 
OAR 340-016-0005 -- 340-016-0050 

Applicant Identification 
The applicant is a C corporation operating an 
electric utility company. The applicant's 
taxpayer identification number is 93-0256820 
and their address is: 

121 SW Salmon Stre.et 
Portland, OR 97204 

Technical Information 

PRELIMINARY APPLICATION 

Director's 
Recommendation: DENY 

Applicant Portland General Electric 
5009 Application No. 

Estimated Facility Cost 
Claimed Useful Life 

Facility Identification 

$ 55,000,000 
10 years 

The applicant claimed the following facility: 

An Independent Spent Fuel Storage 
Installation. 

The applicant is the owner of the facility located 
at: 

Trojan Nuclear Plant 
71760 Columbia River Highway 
Rainier, OR 97048 

The claimed facility consists of a ve1iical dty cask storage system, which will provide temporary 
storage of spent nuclear fuel assemblies, fuel debris, and radioactive waste materials. Sierra Nuclear 
Corporation designed the passive TranStor Storage System. 

Fission product gamma rays, which are emitted from the spent fuel, are a continuing source of 
radiation after shutdown of a reactor. The spent fuel assemblies are currently stored in the spent fuel 
pool. The spent fuel assemblies are about one centimeter in diameter (less than 1/2 inch) and 12 feet 
long. Each assembly consists of 144 fuel spent fuel pins. Each pin is a zirconium alloy tube sealed at 
each end and filled with ceramic uranium fuel pellets. If the seal of a pin is broken, water will enter 
and become contaminated with radioactive materials in the form of fission products; these fission 
products emit gamma rays, alpha particles, and beta particles. Some of the fission products are 
gaseous, including krypton and xenon isotopes; therefore they may become airborne in the gaseous 
space above the spent fuel pool. All.of the spent fuel at Trojan has been out of the reactor for over 
five years and is no longer required to be cooled with water. 
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The spent fuel pool and supporting plant systems will be dismantled and decontaminated as part of 
the ongoing decommissioning of the Trojan Nuclear Plant. The dry cask storage system will take the 
place of the spent fuel pool until the spent fuel assemblies can be transferred to a federally operated 
disposal site. 

The applicant claimed the following major components as part of the pollution control facility. 

1. Thirty-four PWR (pressurized water reactor) and two GTCC (greater than class C) sealed 
metal baskets used to store radioactive materials. The baskets are about 15 feet tall and 5-
112 feet in diameter. The outside of the basket is made of%-inch thick stainless steel and 
the internal structures are made of high carbon steel, coated to prevent corrosion. The 
PWR baskets are capable of storing up to 24 spent fuel assemblies. The GTCC baskets 
are capable of storing up to 28 individual canisters containing other radioactive waste. 

2. A vacuum drying system used to remove water from each basket following loading of 
radioactive waste. Each PWR basket is loaded with up to 24 spent fuel assemblies in the 
spent fuel pool and the residual water must be removed. 

3. A semi-automatic welding system used to seal weld the baskets. A shield lid and a 
structural lid are seal-welded in place after the contents are dried. 

4. A ventilated concrete storage cask for each basket. Each cask is made of high density 
concrete about 21 inches thick and provides structural support for the basket. It also 
provides shielding of the radiation produced by the radioactive materials in the spent fuel. 

5. A transfer station and associated transfer equipment. The transfer station is used for 
basket transfer operations. Lateral and vertical support is provided with the transfer 
station to prevent a loaded cask from overturning or falling during transfer operations. A 
transfer cask is used to move a loaded basket from the spent fuel pool to the concrete cask. 
It is also designed to be used to transfer a basket to a shipping cask, or to a basket 
overpack. An air pad system is used to move a loaded cask. Air pads are inserted under 
the cask and inflated with an air compressor. A specially modified vehicle would then be 
used to move the concrete cask from one location to another. 

6. A reinforced concrete storage pad used to support the storage system baskets. The storage 
pad is 170 foot by 105 foot and 18 inches thick. The concrete casks will be on the pad 
until the U.S. Government is prepared to take the spent fuel. 
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Eligibility 

ORS 468.155 The sole purpose of this new equipment is not to prevent, control or reduce a 
(!)(a) substantial quantity of air or water pollution. The applicant did not provide 

evidence that dry storage (ISFSI) would provide a substantial quantity of 
pollution control over what is provided by the existing wet storage system (spent 
fuel pool.) The radioactive materials that would be stored in the ISFSI are 
presently stored in the spent fuel pool, thereby controlling radiation releases. 
The applicant did not provide evidence that radiation releases result in a 
substantial guantity of air or water pollution being emitted to the environment 
from the present storage system; therefore, the ISFSI dry storage would not 
provide a substantial quantity of air or water pollution prevention, control, or 
reduction. 

The ISFSI would serve purposes other than pollution control such as to facilitate 
decommisioning.3 The vacuum drying system; the semi-automatic welding 
system; the ventilated concrete storage casks; the transfer station and associated 
transfer equipment; and the reinforced concrete storage pad have purposes other 
than pollution control or they make an insignificant contribution to the claimed 
pollution control purpose. 

ORS 468.155 The ISFSI does not dispose of or eliminate air contaminants with the 
(I )(b )(B) use of an air cleaning device as defined in ORS 468A.005. 

ORS 468.155 The baskets would dispose of industrial waste with the use of a 
(l)(b)(A) treatment works as defined in ORS 468B.005. The other systems 

either do not dispose of or eliminate industrial waste or the control is 
not accomplished by the use of a treatment works. 

OAR-016-0025 The applicant claimed the installation would be used to detect, deter, or prevent 
(2)(g) spills or unauthorized releases. The applicant did not demonstrate the probability 

that releases to the atmosphere or spills to waters of the state with the current 
system is more than infinitesimal. 

Timeliness of Application 
Application Received 5/5/1998 The application was submitted prior to 

the completion of construction. Application Substantially Complete 4/27/2000 

Reviewers: Maggie Vandehey, DEQ 
SJO Consulting Engineer 
Elliot Zais, PhD, DEQ 

3 See Director's Letter 5/17/00 for full discussion. 
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Transcript 
Agenda Item B 
September 29, 2000 EQC Meeting 

Melinda Eden, Chair of the Environmental Quality Commission 
Next is Agenda Item B, consideration of request for preliminary certification of tax credit 
number 5009; which is Portland General Electric Company's Independent Spent Fuel 
Storage Installation. Ms. Vandehey is here. 

Maggie Vandehey, Tax Credit Program Manager, Department of Environmental Quality 
Good Morning Madam Chair and Commissioners. I'm Maggie Vandehey with the tax 
credit program at DEQ. 

Portland General Electric submitted application for preliminary certification of its dry 
storage system. That is what is presented in Agenda Item B. It was submitted under the 
pollution control facility tax credit program. The facility claimed for certification is located 
in Rainier at the Trojan Nuclear Power Plant site. It is estimated that the cost will be 
about $55 million once it's constructed. The application is numbered 5009. 

The November 18, 1999, EQC work session provided background information on Trojan, 
decommissioning, wet storage and dry storage. And a transcript of that has been 
provided in the staff report. I'll cover some of that information again here today for the 
benefit of the Commissioners who were not in attendance at that work session. 

However, first, I would like to briefly describe preliminary certification. 1995 legislation 
provided for the preliminary certification of a pollution control facility. New rules 
implementing preliminary certification went into effect on May 1, 1998. However, PGE 
submitted their preliminary application the day before, on April 30, 1998, under the old 
rules. And it is under these old rules that we reviewed this preliminary application. 

According to the legislation, the department considers that the applicant submitted the 
preliminary application as required. And that is, prior to completion of the construction. 

The review was limited to the claimed facility's ability to meet the definition of a pollution 
control facility. The actual cost and the percentage of the cost that could be attributed to 
pollution control were not considered. 

The new rule provides that pre-certification means the facility meets the definition of a 
pollution control facility. Of course if PGE constructed it (microphone noise) ... facility 
presented in these documents. 

At this point, a bit of background of Trojan Nuclear Power Plant may be a bit helpful to 
you. 

The commercial production of power began in 1976. In January of 1993, PGE notified 
the Nuclear Regulatory Commission that they decided to stop commercial operations of 
the power plant. PGE based the decision on several uncertainties; uncertainties about 
the plant's reliability, particularly the reliability of the steam generators; uncertainty about 

Transcript, PGE Tax Credit Application No. 5009 
EQC, September 29, 2000 

Page I 
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the cost of operation; and uncertainties about the availability of low-cost replacement 
power. 

Once a nuclear power plant ceases to operate, the NRG requires that the plant be 
completely decommissioned in 60 years. And I noticed in the transcript that it said 16 
years; I just want to clarify that. PGE began this process as the first large commercial 
power plant to undergo decommissioning. The claimed facility is part of that 
decommissioning plan. 

In 1995, PGE moved four contaminated steam generators and a pressurizer tank to the 
regional commercial low-level waste disposal site at Hanford. The steam generators and 
the pressurizer tank contained about 10% of the nonspent fuel radioactivity. 

In 1996, the NRG and the Oregon Energy Facility Siting Council approved the plan for 
decommissioning the Trojan plant. 

And in 1999, PGE moved the reactor vessel to Hanford for disposal with about 90% of the 
nonspent fuel radioactivity. 

Here is where the claimed facility's role in the decommissioning comes in. The spent fuel 
assemblies, fuel debris, radioactive waste materials still reside within the spent fuel pool 
at the Trojan site. As the name implies, this is a wet storage system. 

The spent fuel, in the form of ceramic uranium fuel, is contained in sealed zirconium-alloy 
tubes. During commercial operations at Trojan, these tubes were placed in the spent fuel 
pool after they were removed from the reactor. The water in the pool provided for the 
heat transfer when the spent fuel assemblies first came out of the reactor. And the water 
also provides for shielding. 

Less than 1 % of the tubes became unsealed as a result of temperature and pressure in 
the reactor. For this reason, the wet storage system also includes a radioactive waste 
treatment system to remove the contamination from the water. This low-level radioactive 
waste from the treatment system is disposed of at Hanford. 

The claimed facility, the Independent Spent Fuel Storage Installation, or ISFSI for short 
(that's a hard one to come off the tongue) provides for the dry storage of the spent fuel 
assemblies that are now in wet storage. It is a passive storage system with several 
distinctive portions. 

PGE claimed thirty-four pressurized water reactors, or PWRs, capable of storing up to 24 
spent fuel assemblies. They also claimed two greater than class C, or referred to as 
GTCC, sealed metal baskets capable of storing up to 28 individual canisters containing 
other radioactive waste. These baskets are about 15 feet tall and 5-1/2 (Background 
Noise .. ) They are on the inner core of the storage system. All of the elements of the 
storage system are shown in this second (microphone noise) from the door. The baskets 
are loaded with the spent fuel and radioactive waste and then moved out of the spent fuel 
pool. 
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The applicant claimed a transfer station and various transfer equipment to be used in this 
operation. And the station scheme is found right next to the door. The transfer station 
will also be used to load the basket into the concrete casks. It will also be used to 
transfer to shipping casks or to a basket overpacks. The applicant also claimed various 
equipment for moving the concrete cask from one location to another. 

Once the baskets are out of the spent fuel pool, a vacuum drying system would remove 
any of the residual water. The vacuum drying system will be contaminated after this one
time use and then it would be disposed of as radioactive waste. 

The applicant also claimed a semi-automatic welding system to seal weld the baskets 
closed after the contents are dried. After its one-time use, the welding system will most 
likely be contaminated. If it is, then it would be disposed of as radioactive waste. 

Each basket is then placed in its own ventilated concrete storage cask. These casks, 
they are giants. They are about 17 feet tall, 11 feet in diameter, their walls about 21 
inches thick. And they weigh about 145 tons once they are fully loaded. The casks 
provide structural support for the basket and shielding of the radiation. After use, the 
casks will be contaminated and disposed of as radioactive waste. 

As you might guess, it will take a pretty hefty pad to hold those 32 to 34 casks. And I say 
32 to 34 because PGE, I think, has probably adjusted the number of casks that will 
actually be needed. The applicant claimed a reinforced concrete storage pad for this 
purpose. The concrete casks will remain on the pad until the U.S. Government is 
prepared to take the spent fuel. 

All together, these distinct portion make up the ISFSI. 

Before I talk about the Department's recommendation for preliminary certification, I would 
like to emphasize that I am not talking about the importance of the Independent Spent 
Fuel Storage. I am not talking about its importance to decommissioning Trojan. I am not 
talking about the importance to PGE's ratepayers. I am only talking about the 
relationship of the claimed facility to the pollution control facility tax credit regulations. 
(Background Noise.) 

Kitty Purser, Assistant to the Director and Commission 
Can you speak up a little bit? 

Ms. Vandehey 
Okay. For the ISFSI to meet the definition of a pollution control facility it must have a 
pollution control purpose. It must not include distinct portions that make an insignificant 
contribution to that purpose. (Microphone noise.) And if the facility does have a pollution 
control purpose then the facility must accomplish the pollution control in one of the 
manners describe in law. 

Here today, I'm only going to address the purpose portion of the definition. I won't go into 
how the pollution control is accomplished. The staff report contains the full discussion of 
that. 
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The ISFSI was not required by DEQ or EPA. Therefore, it does not have a "principal 
purpose" of pollution control. 

The applicant claimed the facility would have a sole purpose addressing a substantial 
quantity of air and water pollution. The Department reviewed the application from this 
perspective. 

The statute provides, in part, that the sole purpose of the installation must be to prevent, 
control or reduce a substantial quantity of air or water pollution. Both the old and new 
rules gave additional meaning to mean "exclusive" purpose. 

I'll describe the criteria contained in the sole purpose portion of the definition and I'll relate 
them to this facility. 

One, the claimed facility must control air pollution as defined by air quality statute, or it 
must control water pollution as defined by water quality statute. The amount controlled 
must be a substantial quantity of air or water pollution. The facility purpose must be 
exclusively for pollution control. 

The Department concluded that the claimed facility meets the first sole purpose criterion 
in that radioactive waste is included in the definition of an industrial waste as defined in 
water quality rule. The Department also concludes that radioactive waste could meet the 
definition of an air pollutant as defined by the air quality statute. 

The Department was not able to conclude that the second and third sole purpose criteria 
were met. The ISFSI, in the Department's consideration would not control a substantial 
quantity of water or air pollution. And the purpose of the ISFSI is not exclusively pollution 
control. 

In reviewing this second criterion, the applicant did not provide evidence that dry storage 
would control a "substantial quantity" of water or air pollution over what is currently 
provided in the wet storage system. 

The applicant is required to provide safe storage of spent nuclear fuel and high level 
radioactive waste. Both dry storage and wet storage meet the requirements for safe 
storage. 

The applicant disagrees with the Department's comparison of the conditions that would 
exist as a result of the dry storage system with the conditions that currently_ exist with wet 
storage system. Both the existing system and the claimed system provide for the storage 
of spent fuel - the same spent fuel - not a new waste stream. Both systems provide safe 
storage according to the Nuclear Regulatory Commission's Standards for Protection 
Against Radiation. 

Looking at the quantity of pollution controlled under the current conditions is consistent 
with the program implementation. Using that information as a benchmark to determine if, 
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in fact, the facility would provide substantial quantity of pollution control is consistent with 
program implementation. 

I'd like to mention here that staff did not review any part of the claimed facility from the 
perspective of protecting the environment from pollution occurring as a result of any 
catastrophic event such as earthquakes or terrorist attacks. The Department does not 
consider that it has the discretion to determine determine when the protecting the 
environment from catastrophic events is within the scope of this tax credit program. Staff 
considers this perspective expands previous program implementation. 

The Department does not consider that the ISFSI controls a substantial quantity of air or 
water pollution over what is currently being provided by the spent fuel pool. The 
recommendation to deny preliminary certification of application 5009 is based on this 
criterion. 

If the Commission determines that the ISFSI controls a substantial quantity of pollution, 
the Commission must then consider the the third sole-purpose criterion. However, if the 
Commission determines that the ISFSI does not control a substantial quantity of air or 
water pollution then the Commission must deny the application. 

Under the third sole-purpose criterion, the ISFSI must have an exclusive pollution control 
purpose. 

Looking at the entire claimed facility rather than its distinct portions; the cost savings 
appear to be a significant factor in PG E's decision to move from wet storage to dry 
storage at this time. 

The evidence available to the Department came from PGE's decommissioning plan. 
noticed that the excerpt at the last page of attachment "B" was missing the last page. 
However, that did show, it did track the costs associated with operations and 
maintenance of both the existing system and the claimed facility. 

According to the plan, the ISFSI would provide a $6.8 million per year savings in 
operating and maintenance costs. 

The staff report also includes an analysis of each distinct portion of the claimed facility. 
The Department concludes that distinct portions of the claimed facility make an 
insignificant contribution to the sole and exclusive purpose. 

The vacuum drying equipment, the welding system, and the transfer station and various 
transfer equipment are used for installation and material handling. Including equipment 
purchased for the purpose of installation is not consistent with previous program 
implementation. 

The concrete storage casks have openings in the top and bottom to allow air to circulate 
through the inside of the cask. They do not have the ability to prevent, control, or 
eliminate releases should the zirconium alloy tubes and baskets fail. The casks do 
provide shielding of gamma rays and they do provide structural integrity for the baskets to 
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withstand a man-made or natural catastrophic events. Likewise, the concrete pad 
provides structural support for the casks. 

The purpose of the sealed metal-baskets is for temporary storage of the spent fuel 
assemblies while in Oregon, during transportation within and outside Oregon, and then 
for long term storage at a federal repository. The Department considers that these 
baskets provide secondary containment and the tubes provide the primary containment. 

To recap, staff concludes that the ISFSI does not control a substantial quantity of air or 
water pollution over what is currently being provided by the spent fuel pool. And on this 
point recommends denial of preliminary application number 5009. Additionally, the 
claimed facility would provide a $6.8 million savings, sufficient enough to keep the facility 
from having an exclusive pollution control purpose. Staff also concludes that distinct 
portions of the ISFSI have purposes other than pollution control. 

Chair Eden, I'd be glad to answer any questions. Also Dave Stewart-Smith from the 
Office of Energy is also here to answer any questions. And PGE representatives are also 
here. 

Chair Eden 
Thank you. First, let me ask counsel if there was any problem with PGE representatives 
speaking to us. Three people have signed up from the corporation. 

Larry Knudsen, Legal Counsel to the Environmental Quality Commission 
No, I think that it's fine and probably appropriate. 

Chair Eden 
Are there questions or comments from the Commission at this point? 

(Background Talk.) 

Commissioner Tony Van Vliet 
(Indistinguishable.) 

... and the Department of Energy. (Indistinguishable.) 

Chair Eden 
Do you have questions for him? Is Mr. Stewart-Smith available? 
(Background Talk.) 
Good Morning. 

Dave Stewart-Smith, Oregon Office of Energy 
Good Morning, Madam Chair. My name is Dave Stewart-Smith, Oregon Office of Energy. 
I'd be glad to answer any questions the Commission may have. 

Chair Eden 
(Background Talk.) 
Do you have any questions? 
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Commissioner Tony Van Vliet 
No, not at this point. 
(Background Talk.) 

Chair Eden 
Three folks from PGE have signed up to address us on this issue. Well, they signed up 
for the eleven thirty public forum. And let me back up a little bit. We do have a public 
forum at eleven thirty and anyone who wishes to speak to us on any issue except on 
those on which public comment has closed are free to do so at eleven thirty. 

However, I think it's appropriate for the PGE folks to address us at this point. And that 
would be Mr. Lei, Mr. Dursek, and Mr. Quennoz. I'm sorry if I'm butchering those names. 
Please join us. Please introduce yourselves for the record. 

(Background Talk.) 
I don't know if everyone has seen the video; I have seen the video. Have you seen the 
video? 

Unidentified Person 
This is as an outline the presentation ... 
(Indistinguishable.) 

Chair Eden 
I'm going to give you about fifteen minutes. 
(Background Talk.) 
That doesn't include questions. 

Steve M. Quennoz, VP of Nuclear and Thermal Operations at Portland General Electric. 
Madam Chair, Commissioners, thank you for this opportunity. For the record, I'm Vice 
president of Nuclear and Thermal Operations at Portland General Electric. I have 
responsibility for the Trojan plant. In addition to that, Boardman, Beaver-Coyote, 
ownership share of (indistinguishable.) A plant person, I've been responsible for the 
Trojan decommissioning throughout the shutdown period. So, I think I'm in a good 
position to try to explain the motivation behind the construction of the dry storage facility. 

Feel free to ask any questions at any point. We have a summary that we handed out and 
also, a presentation. With me today I have Dr. Wayne Lei, who is the Director of 
Environmental Policy at Portland General Electric. Lanny Dursek, who's behind to work 
the slides. Lanny is the Manager of Nuclear Regulatory Affairs at the Trojan Plant. And 
also in the audience is Denise Saunders, who is outside counsel for the company. 

The first slide just shows you a picture of the ISFSI. And the emphasis here is that it's a 
new facility comprised of sealed containers that are ready for disposal purpose. We put 
this in just to show you the comparison of this facility with the next slide; which is the 
spent fuel pool. We want to emphasis here that this pool was our fact of normal 
operations. It's designed to be open to facilitate the transfer of between the reactor and 
the pool. When we built the plant it was to support a closed-in fuel cycle where fuel was 
being continually discharged on a periodic basis from the reactor and sent to a 
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reprocessing facility where it was, the fissile material was reclaimed and put back into the 
fuel. So, it was to support the operational aspect. It was designed under that basis. 

We don't feel, on the next slide, that there's evidence to justify a comparison between the 
two facilities. They have two very different purposes. The ISFSI is for storage, which is 
more than temporary, of the spent fuel. And it's a disposal system. It packages those 
fuel assemblies in a medium and a manner that is acceptable to an off-site geological 
(indistinguishable) where the pool is an operational component of the plant. It was forced 
into service to store this fuel because of lack of performance by Department of Energy. 

So, to point out here that DEQ does agree that the ISFSI is not a replacement facility and 
the DEQ sites no statute or rule requiring comparison. But if there is a comparison to be 
made, I think the company has submitted sufficient evidence in the record to that it does 
reduce a substantial quantity of air and water pollution. 

I go back to this, these values, it eliminates 50 curies of radioactive gases and Tritium 
that's released annually to the atmosphere. Having an ISFIS would totally eliminate that 
source of radiation. The spent fuel pool at this point in time is the only source of off-site 
release left at the plant, especially after we finish this year of the decommissioning 
process. So, it would be a big advantage to bring about this system. It also eliminates 
the need to dispose of about 1200 gallons of contaminated resins annually that we use to 
process the water that circulates though this pool. And it does prevent pollution from 
catastrophic occurrences. 

So, let me just give you some level of where we're at as a company with regard to 
substantial because I think that it's conceded that it does control pollution itself as far as 
the purpose of the facility. I go back to Admiral (indistinguishable) who started this whole 
nuclear power program. One of his basic tenants that we learned as an officer in his 
program was to respect even small amounts of radiation. And it continues in the 
commercial nuclear industry with a tenant or a doctrine called "as low as reasonably 
achievable." That we have a duty (indistinguishable) to reduce radioactive discharges, 
the effects on the environment and our occupational workers; as low as reasonably 
achievable, as low as practical. This is consistent with orders of excellence of the nuclear 
industry. So, we have a long history of operating under this type of doctrine. 

Another thing that I think you want to take into account is the fact that this 50 curries - I 
do think that we underestimate environmental impact of this spent fuel. It is very serious 
and we take it very seriously. It is the single most potential environmental hazard that 
resides within the state. The proper operation and care of that fuel is tantamount to the 
protection of the general public. To say that it is not substantial, if you invite a 
comparison between the spent fuel pool and dry storage. I don't think I want to be on the 
record to say that it is not substantial. Fifty curries of radiation over a short duration say 
over a year or two could probably make that argument but the fuel is going to be here for 
30 years, 40, perhaps 50 years or more. Those add up. So, I just want to emphasize that 
I think we're looking a short-term analysis where we're looking at a much longer term and 
it is substantial. Radiation is unique and among the substances that you deal with. And, 
in fact, it not only interacts with body on a chemical basis such as other pollutants through 
chemical reactions, oxidation that would cause cellular damage. But also directly, the fact 
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that it can directly impinge upon genetic material. So, most of the substances that you 
deal with outside of radiation, there is a threshold value where the body can 
accommodate that level of pollutant; it can repair itself. Radiation is not; even small 
amounts of radiation can cause genetic damage, latent to the individuals or succeeding 
generations. There is a distinct difference there that requires us to go lower than 
regulatory limits. 

I again do not want to go on the record to say that this is not substantial. I mean our 
necessity to earn the trust of the general public would require me to disagree with that 
assessment, that this is not substantial. 

To give you example after example, but one of them would be that of that 50 curries, 24 
of that is Tritium. Tritium is a just a hydrogen molecule. It is common to the body. The 
body can't differentiate between Tritium and regular hydrogen within a water molecule. 
That Tritium, that 24 curries if diluted in water would contaminate about 300 million 
gallons of water above the federal limits. It is a significant amount of radioactivity. With 
that said, I want to go on the record that I disagree with the assessment that it is not 
substantial as compared to the spent fuel pool. And that the company believes strongly 
in this aspect. 

The last bullet on this slide, I want to go back to it because there was a comment that the 
Commission has or the DEQ is not or would not allow comparisons with catastrophic 
occurrences. I think the precedence has already been made. It is not going to expand the 
program. I pointed out the double hulling of barges and the diapering of substations; all 
of which have been approved and are strictly there for catastrophic-type occurrences. 
So, we're not setting precedence that we can't deal with catastrophic occurrences. 

The next series of pictures, is one that I think you had a great presentation last time about 
this system. The first one just shows the baskets and the transfer casks. Again, we are 
the first to come through with a system. It's quite a good technology and offers a 
significant reduction in pollution. 

The next slide is the concrete casks. There was an assertion that it was only there for 
shielding. Quite the contrary, it is there for structural integrity. A by-product of that is 
shielding. I know, I asked my engineers if we just did it for structural integrity would it look 
any different? And they said, "no." No, because for a right circular cylinder to have 
proper stability against tip-over from ground motions, it has to have a certain height-to
width ratio for that. So, you get the, you have, you achieve first the structural stability of 
this integrated package first and then you get shielding. 

The pad and the transfer station again, I want to emphasis there that you would want 
these system unshielded sitting out in the gravel in the lower portion of the site. This 
system will work. It's one integrated package that is needed to achieve the purpose. So, 
the pad is important to us. The transfer station is important and even the final equipment, 
the welding and the vacuum drying equipment is integral to achieving the integrity, the 
confinement, the containment that is the hallmark of this system. Contrary to what is 
said, they are not a one-time use system, we will keep these things, these pieces of 
equipment throughout the life of ISFSI. Because they would be use in an over-pack 
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situation if we had problems with a basket on the pad. They have a design feature that 
we would encapsulate it in another (indistinguishable.) So, we would expect to evacuate 
that container with the vacuum drying system and also weld it up with that automatic 
welding system. So it is, these systems have no use outside of the ISFSI and they have 
more than a one-time use. 

Go back to the heart of the matter on the next slide, the sole purpose again is pollution 
control and we think we have met the dual criteria. The fact that it does have the purpose 
and that it does meet the requirement for the acceptable manner which it meets that 
purpose. 

I don't think I need to read those. I hope that I have justified the substantial. I think you 
all agree that it does prevent pollution. Maybe a little more emphasis on the two 
acceptable manners that this is a disposal system and it does qualify as a treatment 
works. A treatment works is to treat, hold or stabilize waste. And it is certainly holding. It 
is consistent with past approval of tanks as treatment works. It does meet the treatment 
works definition and it is a disposal system. Its only purpose is to facilitate the disposal of 
this high-level waste. 

The second tenant there is 2g and that it's used to detect, deter or prevent spills and 
unauthorized releases. And again this is the air pollution prevention from this stream and 
other radioactive gases. I think we disagreed with the conclusions in there that it needed 
to be prior to the discharge to the atmosphere. We felt that that was not a correct reading 
of the rule and that only had to be read in conjunction with rendering such gases as less 
noxious before discharge. So I think we feel we are on the side of the angels on both of 
those two requirements as far as acceptable methods for accomplishing pollution control 
purpose. 

Again, this next slide is a reiteration ... 

Tape Change 

This slide again reiterates our position that it does accomplish pollution control because it 
is a disposal system. And it does accomplish pollution control because it does prevent 
spills and a release of air contaminates. 

The next slide again is to clarify our position on insignificant contributions. Because it 
was asserted that portions of this system have no significant contribution to the purpose 
of the facility. I'd just like you to revisit the ORS on what is an insignificant contribution 
and it does reference parking lots, and road improvements, landscaping, external lighting, 
signs and things of that nature. I honestly feel these supporting systems to this ISFSI do 
not meet that. I think we're well within statute with regard to insignificant contribution. 
We take exception (indistinguishable) with certain aspects would make an insignificant 
contribution. They are all needed exclusively to support that ISFSI, to provide the 
containment and the integrity that the system would enjoy. 

In the next slide really is the heart of the matter ... 
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Commissioner Van Vliet 
Let me interrupt you. Are you saying that those are included in your request or are not 
included in your request? 

Mr. Quennoz 
They are. What we've included we feel are well within ... 

Commissioner Van Vliet 
All of those things right there? 
(Background Talk.) 
Those are not included in your ori. .. ? 

Mr. Quennoz: 
They are not, excuse me. What we have included meets that test. They are not 
landscaping and lighting. 

Commissioner Van Vliet 
Those are out? 

Mr. Quennoz 
Those are out. 

Chair Eden 
But they've included the pad and the welding ... 

Commissioner Van Vliet 
I understand ... I just want to make sure 

Mr. Quennoz 
It gets down to the assertion of the exclusive purpose of this system. And I think there 
has been a lot of statements that have sent mixed-messages and I'll gladly clarify them 
here. 

The purpose again is not to comply with regulations. This is not a principal purpose 
facility. It is not required. We did not have to do it other than (indiscernible) beyond 
regulations. The purpose is not for economic benefit. There is a focus in the denial that 
shows there was some 0 & M gains, I think missing a big part of the picture. You know, 
when a company, when it spends capital money up front does not just look at those cash 
flow (indiscernible). It has to look at the whole project. Normally you look at the payback 
period on a project like this of 5 years. With deregulation of the industry those metrics 
have been down to one to three years. Just an easy mental arithmetic on this, if it costs 
$55 million and it's saving you six million a year then the pay-back period is nine years. 
Actually, we know we can drive that down. So the payback period is much longer than 
ordinarily would be acceptable for a company to invest those capital dollars. It's not 
because of financial considerations that we built this ISFSI. 

I want to say here that it's, we're driven as our core value of our company on 
environmental stewardship. That's our business tenant and to make a decision strictly on 
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financial considerations is generally a wrong decision. (Indiscernible) It generally costs 
you more money. So, we didn't do this because of financial considerations. 

Another one that was mentioned, lower insurance costs. We provided evidence that it 
won't reduce our insurance costs. 

Another assertion was that it was done to facilitate decommissioning. Again, I want to 
point out we have 60-years (indiscernible) various methods equally acceptable as far as 
decommissioning. When we went into decommissioning process we looked at the 
economics of either path -- either safe storage or prompt decom and from a net present 
value both of them were the same. There was no financial gain between one or the 
other. Our motivation to go into prompt decommissioning was primarily, besides 
environmental stewardship, to bring Trojan into conclusion because it was our 
responsibility and not some other generation's responsibility. But other than that it was 
strictly to protect the company and the ratepayer against burial costs. And those burial 
costs are predicated on curie content and volume. And even with the spent fuel in the 
pool as it is, we've got rid of 99 point (indiscernible) percent of all non-fuel radioactivity on 
the site. We've just worked around the spent fuel pool and we've gotten rid of 80% of the 
volume that has to be sent off for burial. Of the 20% left most of that can be sent to a de 
minimis landfill by a waste processor at a much-reduced price. So, we have, without 
putting the spent fuel in dry storage, accomplished those objectives of decommissioning. 
Again, we can sit back, revise our decommissioning plan and go into a safe store, let 
nature, mother nature work on the rest of the site for a number of years and then come 
back and finish it. So, I don't see where people can say we that we did this to facilitate 
decommissioning. 

Chair Eden 
I want to ask you a question then. I understand that part of the fuel that part of the fuel 
that is in the spent fuel pool can be reused or (microphone interference) correctly. If this 
was just strictly for just operational purposes or if this was a pollution control system, why 
didn't you build this storage slash disposal system for the fuel that you couldn't reuse 
initially? Other words, why didn't you think this storage and disposal facility was 
important at the time the plant was operational -- important enough to build then? 

Mr. Quennoz 
One thing is when we did start it up (microphone interference). We were mandated by 
the Department of Energy, for nuclear proliferation concerns, that we have to take all the 
fuel and put it in a repository. So, those options really weren't open. We didn't have the 
latitude. At that point, all of the fuel had no economic value once it was discharged from 
the reactor. We can manage our flux within the reactor from cycle to cycle by reusing 
more and more of the fuel in different loading patterns but it really had no commercial 
value as far as reclaiming the isotopes or fissile materials once the decision was made by 
the Department of Energy. So, we were just stuck and no economic value to the fuel 
after that (indiscernible.) 

Chair Eden 
Well, that kind of begs my question or I'm not understanding your response. Why didn't 
you build this dry storage facility at that time if you had fuel that could no longer be ... ? 
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Mr. Quennoz 
Oh, because ... 

Chair Eden 
... had commercial value, could no longer be used. I mean as a country we're in the 
same place as we were then ... 

Mr. Quennoz 
Exactly, and ... 

Chair Eden 

Dr. Lei 

Dr. Lei 

... we still don't have a repository. 
(Background Talk.) 

Commissioner Eden, if I may, the longer history is actually very interesting. We just 
started (indiscernible) most recently. I can show you actual textbook that communicated 
that the spent fuel in a spent fuel pool will be held there for about six months and they'd 
do something else with it. In fact what they could have done as something else was 
actually reprocess the fuel. About two-thirds of the uranium was actually unused 
(indistinguishable.) The idea there of reprocessing was to reclaim it. As well as reclaim 
some of the plutonium that was actually created during the fission process. And then 
reuse that back into the nuclear fuel cells. As late as 1980 these kinds of possibilities 
were still on the table. At that time you wouldn't have built a structure that would load this 
stuff in a deep hole in the ground until the United States actually assumed the 
responsibility for the fact that was probably the best thing to do. (Indiscernible) 

(Background Talk.) 

... and also to follow along ... 

Langdon Marsh, Director of Department of Environmental Quality 
Excuse me, could you identify yourself for the record? 

Dr. Lei 
I'm Wayne Lei, Director of Environmental Policy for Portland General Electric 

Mr. Quennoz: 
This technology didn't exist until most recently and there were some prototype 
configurations in the late '80s where utilities had one of these storage canisters on their 
site and were evaluating it. It wasn't until the time of about '92 there were a couple of 
other facilities, nuclear facilities that had ordered these systems. At the time we started, 
there were no licensed dual-purpose systems today, presently. We're the only ones that, 
well, there are about six of them in the process of being licensed. The technology just 
didn't exist. But now that the technology exists, I think it's again our duty to build a 
system like that because it offers an advantage. 
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What I'm trying to emphasize here is that there's a confusion, I believe, between benefits 
and the purpose of the facility. Hopefully, I've eliminated the fact that these benefits, they 
may or may not exist, but the only purpose of the facility is to control pollution. I think it 
would be poor policy on the part of the Commission to nullify the structure just based on 
concerns over those benefits. Cause if there are economic benefits, they certainly don't 
qualify for tax credits and I think that you can direct the staff to eliminate such benefits 
through the return-on-investment calculations, if you should agree that this is a facility that 
qualifies on the merits of purpose and acceptable methods. That's what we're trying to 
get at. I think we need to be very clear on the purpose. And hopefully, there is no 
purpose cited. There are only benefits. 

Chair Eden 
Commissioner Bennett 

Commissioner Harvey Bennett 
Back on your spent fuel pool (microphone noise) 

Chair Eden 
Can you speak up please? 

Commissioner Bennett 
Yes, back on you spent fuel pool (microphone noise.) It says that you need to eliminate 
1200 gallons per year. Where do those go? 

Mr. Quennoz 
Those are resins (microphone noise). They are put in a high integrity container, and de
watered and packaged properly and transported by an exclusive carrier to Hanford and 
there they are buried in a low-level facility. 

Commissioner Van Vliet 
I take it the NRC has been interested in the various techniques of doing this. Have they 
been watching this particular design at all? 

Mr. Quennoz 
Yes. 

Commissioner Van Vliet 
... and they've passed on it as an acceptable design? 

Mr. Quennoz 
We're still, we have a storage license. There's a two part because it's a dual-purpose 
facility. You need to license it for storage. You need to license it for transportation. We 
have the storage license. We need to gain the transportation license and that's the 
responsibility of our vendor. That requires them to construct a part scale models and 
(indistinguishable) ensure that it can meet the hypothetical and normal conditions of 
transport accidents that you'd expect on transportation over public highways. We haven't 
got that yet and it looks like it's going to be a year, several years before we can get that. 
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Commissioner Van Vliet 
I was going to say with that kind of tonnage in that container you probably couldn't get it 
on a semi, you're going to put it on a rail-car, aren't you? 

Mr. Quennoz 
Exactly. 

Commissioner Van Vliet 
Second question was, there's been a lot of talk about encapsulating this in glass over the 
years and putting it in salt. Where is Yucca Flats now ready to take it? Do you have any 
indication from the NRC, which hasn't been greatly helpful in disposing of waste? How 
far are you going to have to store this stuff on your site before you can look at storing it at 
the national level? 

Mr. Quennoz 
Well, we know that their latest schedule for implementation of Yucca Mountain was based 
on 201 O date. They are ten years off before they can fully construct (microphone noise) 
at Yucca Mountain. One of the interesting things that you may not know is that fact that 
the commercial industry paid into a fund to support this facility. So we put in $45 
(indistinguishable million/billion) dollars worth of private money to build this facility. But 
everybody wants access to it and the DOE has said that it would accept fuel on oldest 
fuel first basis. It won't accept all our fuel at anyone time. There is a cue and based on a 
3,000 metric ton per year acceptance rate, it would take approximately twenty years for 
them to accept all fuel within our spent fuel pool and clear the pool out. So, that would 
mean ten years plus twenty years - a thirty-year period. Now the DOE because of 
funding considerations has most recently stated that it can only accept fuel on a 900-ton 
per year acceptance schedule because of, even though it is fund separate it is still a 
budget item and there is still budget consideration. So, with 900 you can expect that 
twenty years will expand out, I really haven't analyzed that; but it's at least going to 
double it. So, you're talking, honestly, forty, fifty years before all fuel. .. 

Commissioner Van Vliet 
You've gone way beyond your pay-back period of nine years because you're going to 
have maintenance of those for a long, long time. Is that calculated in your cost? 

Mr. Quennoz 
That pay-back period, we would expect to recover moneys for damages for 
nonperformance of DOE and to off-set those extended delays but I think it would be 
speculative how much money we will capture. But I think, one thing I can say, when we 
look at the economics of this project, it doesn't go to the corporate books. What it does is 
serve to reduce the cost of service to our ratepayers. That's our ratepayer's money 
that's constructing this facility. So, it reduces the cost of service, reduces 
(indistinguishable), reduces our prices. So, we're not looking at this as a windfall for the 
corporation. It is good for the ratepayers. I'm here today to really to meet our fiduciary 
responsibility to the ratepayers to get value for the money that they have. 

Commissioner Van Vliet 
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Well, I understand that (indistinguishable.) The question is if you didn't have the tax 
credit, as you know, the tax credits have been under fire for a long time as maybe not 
being viable anymore. But, if you didn't have the tax credit would you be pursuing this 
particular technological avenue? 

Mr. Quennoz 

Dr. Lei 

Well, you (indistinguishable.) I would say, I probably should ask my accountant 
(indistinguishable), but I would say we're going to do it anyway. Because no matter what, 
it is quite (indistinguishable.) It's going to pay off one way or another, whether it's tax 
credits or whatever reasons because it's the right thing to do for the people of Oregon. I 
think in my mind, I remember very distinctly at that time there was a big crisis with the 
(indistinguishable) basins at Hanford. And we interact with the people at Hanford quite a 
bit, for the Columbia Generating Station and also because our waste disposal site is 
there. That was really on my mind that the people of Oregon deserve something better 
than those (indistinguishable) where you have fuel that is disintegrating in those pools 
that are very close to the Columbia River. The company, you know you're dealing with a 
company that is going to do the right thing. But I think from those incentive basis, 
companies that are not regulated and driven by the bottom line, they need those 
incentives. So, those incentives, I don't think you should discount them. If you want 
people to go beyond regulation and you want environmental benefit for people of Oregon, 
those incentives are powerful motivators. 

Commissioner Van Vliet, if I may add also, there is a draft environmental impact 
statement that's been issued by the Department of Energy out now for Yucca Mountain. 
It is expected to be finalized next year. That would be quite a milestone when that moves 
forward. The DOE expects to have licensing application in sometime around 2003 to the 
Nuclear Regulatory Commission. This is a facility that has to be licensed by the NRC. 
And an optimistic but a certainly doable date is somewhere around 2010 
(indistinguishable) if you're subscribing to the question of pay-back and how long you'd 
have to (indistinguishable.) The DOE, and certainly this country has not had a great 
record in trying to close this nuclear fuel cycle. And so, but you can always get lucky, I 
mean that's part of the point there. I should add that this is the only fuel cycle out of all 
the others out there that actually is trying to be closed. 

Commissioner Van Vliet 
And that technology if you had to store it for fifty years on your hard pad would hold? 

Mr. Quennoz 
(indistinguishable) ... designed for forty years (indistinguishable.) 
It would have to re-licensed but we feel comfortable that we can re-license but it can't be 
re-licensed forever but one of the virtues of our system is that we can take and handle it 
and put it in new over-pack. And meet the re-licensing (indistinguishable.) 

Chair Eden 
Commissioner Malarkey? 
(Background Talk) 
Excuse me? 

Transcript: September 29, 2000 EQC 
PGE Tax Credit Application No. 5009 

Page J 6 

Attachment C - Page 16 



Lanny Dursek, Manager of Nuclear and Regulatory Affairs for PGE 
Lanny Dursek speaking. The system is designed to for fifty years (indistinguishable) 
licensed for forty years. Typically what would happen when you get to the end of the forty 
years is to do a reassessment of (indistinguishable.) 

Mr. Quennoz 
(Indistinguishable) ... what happens to an operating reactor !(microphone noise) ... many of 
them are coming on to a protracted process of re-evaluating components and seeing if 
they are acceptable to continued operation. We've had several that have been brought 
up to re-licensing. (Indistinguishable) ... feel comfortable that people understand the 
effects of radiation on metals and (microphone noise) ... 

Chair Eden 
Commissioner Malarkey 

Commissioner Deidre Malarkey 
I think I understand (indistinguishable) what I'm going to repeat Mr. Stewart-Smith said 
this last year at the hearing ... 

Ms. Purser 
Commissioner Malarkey could you speak up? 

Commissioner Malarkey 
I'm sorry. Mr. Stewart-Smith said this last year at the 1999 meeting on this point; which is 
while there is no regulatory requirement for dry spent fuel facilities either at the state or 
federal level, other than time (indistinguishable.) The Nuclear Regulatory Commission 
has made it very clear that their preference for a closed reactor is dry interim storage of 
spent fuel rather than an active spent pool storage. So you can see the quandary, there's 
no specific regulatory requirement. 
The fact that you may be extending your storage time there for longer than we expected 
does that eliminate the opportunity using for using the additional lands for either the park 
and recreation (indistinguishable) speaking of for an additional power source? 

Mr. Quennoz 
Yes and that's (indistinguishable.) There was a mention that we were doing this so we 
could release the land for unrestricted use and possible sell it. Maybe, I can clear that up. 
We have tried very hard to develop that land. There is six hundred acres. We work 
there and it's a very good site. Unfortunately, we have had no success in trying to attract 
tenants on that site. (Indistinguishable,) It's just too far from the current population 
sources. We've had a couple of tenants, small time people that have leased buildings or, 
excuse me, rooms within building. But we have tried very hard even attracting our own 
people to come out within Portland General Electric to locate at the site. We have not 
been successful. 

So, the site from a commercial value is very low. It has probably the most value as a 
park. And there was mention that we would want to develop that part of the site for future 
generations. Well, with SB 1149 and electric restructuring of the Oregon electrical 
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industry, it's very clear that our large industrial customers want choice. And want to go on 
the market to buy what they think would be a cheaper source of power and long-term 
contracts for supplies of power from energy providers. 

So, we're in the process of looking at our future load and finding that we have right now 
much more generation than we ordinarily need because of the expected loss of these 
customers. 

So, I don't think re-powering is in the future for us at that site anytime this decade. That's 
just, you know, me speaking. But I do follow that. I don't think we could sell the site to a 
developer because the real money that's being made on developing the 
(indistinguishable) project is the natural development itself and also the marketing of that 
power. Just the land itself, most of these developers come in, they want the land free. In 
addition, they want a bunch of tax cuts. other wise, they'll go to someplace else. So, 
we're not going to make a lot of money for our ratepayers on the land itself. So, 

Commissioner Malarkey 
A gas-fired plant is not an option (indistinguishable?) 

Mr. Quennoz 
It's an option we preserve and it's just for prudence (indistinguishable.) We've got 
excellent infrastructure there but the fact of it is we're submitting our rate case for 1149 
this next month and we realize that we're not going to be building a lot more generation 
because have more generation currently than we need to supply our residential 
customers. 

So, maybe in conclusion then, hopefully I have eliminated any of these other assertions 
that we are doing these for reasons other than pollution control. I really think that we 
need the letter of the law and we need the spirit of the law. And it's really consistent with 
Governor Kitzhaber's desire to provide incentives for people who go beyond the 
regulation. This is what we've done and we've provided substantial evidence. This has 
been our claim. (Indistinguishable) on the merits of it and not be concerned about the 
benefits of it because you'll have ample opportunity to control those concerns. 

Chair Eden 
Thank you. Are there other questions of Portland General Electric representatives at this 
time? Ms. Vandehey do you have any response? 

Ms. Vandehey 
I would like to emphasis that radiation or radioactivity is not a recognized pollutant - it is 
not regulated by air quality rules - it is not regulated by water quality rules. To have a 
sole purpose the pollution control, the facility must reduce, control or eliminate air or 
water pollution. 

I would like to briefly discuss replacement facilities. The Department did not, as PGE 
mentioned, did not consider that the Independent Spent Fuel was a replaced facility 
according tax credit regulation. Replacement facilities are a term reserved for those 
facilities that have been previously certified. That is not the criterion on which the 
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Department compared the spent fuel pool and the claimed facility. The department made 
that comparison based on the fact that we're looking at the same spent fuel. We made 
the comparison on the fact that the department looks at conditions as they currently exist 
to determine if a substantial quantity of pollution will be controlled as a result of the 
claimed facility. 

Chair Eden 
So, are you saying that 50 curries and 1200 gallons of resin are not substantial quantities 
because they don't have air or water pollution or because those amounts are not 
substantial? 

Ms. Vandehey 
Madam Chair, may I ask Dave Stewart-Smith to address the quantities. 

Mr. Stewart-Smith 
Thank you Madam Chair, again, my name is Dave Stewart-Smith, Oregon Office of 
Energy. Maybe some perspective will help. It's kind of hard to get your arms around 
measurements like curries. It's not something that all of us deal with on a regular basis. 
PGE has stated that about half of 50 curries a year released from the spent fuel pool is 
Tritium. Tritium is a radioactive isotope of hydrogen. Most of the Tritium in the 
environment is naturally produced in the upper atmosphere. About three curries an hour 
of Tritium in the Columbia River, I estimate, flow by the Trojan plant as a result of the 
natural amount of Tritium that there is in surface water in the state of Oregon. 

The rest of it is a noble gas, Krypton 85; it's a gas with about a ten-year half-life. Twenty
five curries a year of Krypton 85 is probably similar to the amount of noble gases released 
from a larger metropolitan area medical facility. But they release a different radioactive 
isotope primarily Xenon 133 - it's a radioactive noble gas used in medical imaging 
systems - probably on the order of the same radioactivity of the material of a shorter half
life material. 

The 1200 gallons of resin is low-level radioactive waste. Part of a radioactive waste 
treatment system that PGE has had in place to extract radioactive isotopes from the 
water in the spent fuel pool. There's perhaps on the order of one percent of the spent 
fuel in the spent fuel pool, the individual pins are no longer hermetically sealed. That's 
typical for spent nuclear fuel. That's a pretty harsh environment inside a reactor in terms 
of temperatures and pressures. Some of the pins are no longer hermetically sealed and 
that results in a small amount of radioactive fission products leaching from the spent fuel 
ceramic into the surrounding waters. That's also the source of the Krypton 85 - it is also 
a fission product. But the material that is dissolved in that water is removed from it 
through a low-level rad-waste treatment system. It's similar to a water softener - ion 
exchange resins that take dissolved components out of aqueous solution and concentrate 
them in styrene matrix beads; small plastic beads that have an affinity for absorbing 
dissolved chemicals in solution. 
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Commissioner Mark Reeve 
The one percent of the fuel rods that may be leaking; is there a design life, is there an 
expectation over like 5, 10 perhaps even 50 years if we were to stay with the fuel pool 
that that number would increase substantially? 

Mr. Stewart-Smith 
I don't believe so. Most of the damage to spent fuel pins happens in the active nuclear 
energy process - in the reactor itself. Once it is in the spent fuel pool, the purpose of the 
spent fuel pool is to provide, initially, cooling for the spent fuel. There is enough residual 
heat in spent radioactive fuel that it must remain in an active aqueous cooling system for 
five years. After five years the amount of residual heat in the spent fuel could be dealt 
with through air circulation which is what the dry spent fuel storage cask is designed to do 
- to keep the fuel cool through air circulation. But for the initial five-years, it must be done 
with water because water is more efficient for transfer. But in the spent fuel pool, I would 
not expect there would be any additional damage to the spent fuel. 

Ciommissioner Van Vliet 
So what you are saying is that that is basically a very safe structure for forty years in the 

water of the spent fuel. 

Mr. Stewart-Smith 
Properly maintained, there is no reason why the spent fuel pool could not continue to 
store spent fuel like it does. It is an active system. It requires ongoing staff, ongoing 
maintenance to keep the pump and radioactive waste treatment system operating 
properly. So, it has the disadvantage over the dry spent fuel storage in that it takes active 
maintenance on the part of Portland General Electric. That's one of the advantages of 
dry storage that once the baskets are welded shut and place inside the concrete silos, it 
is much more of a passive protective system. It is not completely without active 
intervention, for example, there are air vents at the bottom and the top of the spent fuel 
storage casks that must be kept clear. There are active radiation detection and heat 
detection sensors that must be kept in proper working order. And there are security 
requirements. So, it's not without, it's not like you can put it in the cask and walk away 
from it. But it requires less active intervention on the part of staff than the spent fuel pool 
does. But the spent fuel pool functions well. It's similar to spent fuel storage at active 
reactor sites around the country - over a hundred of those. 

Commissioner Reeve 
How about in terms of comparing the low-level (microphone noise) generation - obviously 
with a fuel pool your looking at whatever, however many years of use or service times the 
1200-gallons or what ever it turns out to be as far as the resin generation? And it 
appears to me that the transfer to the ISFSI would likely result in a one-time creation or 
generation of a low-level waste, what with the vacuum system, etc. Has any comparison 
been made with the two competing systems as far as the waste generation? 

Transcript: September 29, 2000 EQC 
PGE Tax Credit Application No. 5009 

Page 20 

Attachment C - Page 20 



Mr. Stewart-Smith 
It is correct that the spent fuel pool will continue to generate low-level radioactive waste. 
Although the amount of radioactivity in that waste, even if the volume stays the same will 
continue to go down over time as fission products in the spent fuel undergo natural 
radioactive decay. They will reach a point of diminishing returns and I don't think they've 
reached that yet. Some years in the future, they will reach a point where there will be 
little decrease in the concentration of radio-nuclides in the rad-waste treatment storage 
resin over time. But it would generate a low-level radioactive waste stream for as long as 
the spent fuel pool were kept in active operation. I think your analogy is correct; keeping 
the spent fuel in operation results an annual production of low-level radioactive waste. By 
putting the spent fuel storage in dry storage casks would not have an annual amount 
And the spent fuel pool itself would become decommissioned and become a low-level 
radioactive waste stream and that would be roughly a one-time event 

Commissioner Van Vliet 
We have dealt a lot in the last several years with catastrophic events (indistinguishable) 
scenarios such as Umatilla and things like that. Talk about earthquake and pump and 
redundant systems going down in the waste pool. 

Mr. Stewart-Smith 

Tape 3 

The spent fuel pool, I don't think we have a graphic of it available. I don't know if there is 
one available or not The spent fuel pool is a substantial structure. The walls of the spent 
fuel pool are about 5' thick, the base is about 8' thick reinforce concrete and it's built on 
solid basaltic bedrock. Trojan is built on a basalt outcropping adjacent to the Columbia 
River. There is no cover over the top of the spent fuel except for about 20', or so, of de
ionized water. The de-ionized water both serves as a cooling medium and as shielding 
for the radiation given off by the spent fuel. Twenty feet of water is a pretty good radiation 
shield as is the concrete in the dry spent fuel casks. The spent fuel pool is a substantial 
structure. PGE has estimated what kind of earthquake energy that it would take to 
damage the structure. And I can't recall it right off hand but it would take, I believe more 
that a credible earthquake in the Trojan area to actually damage the spent fuel pool. Now 
you'd probably slosh a lot of water out of it in the event of a significant earthquake with a 
significant amount of horizontal acceleration gravity. If the earth under the spent fuel 
pool moved sideways, quickly, you would loose a fair amount of water out of it And that 
water would need to be replaced. It could result in damage to the equipment, the pumps, 
perhaps some of the piping that connect the rad-waste treatment system to the spent fuel 
pool itself. But it is a substantial structure and I would expect that any natural event, the 
spent fuel pool would withstand this kind of forces. 

Commissioner Bennett 
... covering radiation in general. So if you want to think about it in terms of ambient 
radiation, that's not with your purview (microphone noise) definition of pollutants for the 
purposes for this program. 
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Mr. Stewart-Smith 
I think that's what Maggie's position is. 

Unidentified Person 
If I could just (indistinguishable.) I think radioactive substances such as the Tritium that 
we're talking about (indistinguishable), that does come within (indistinguishable) of an air 
pollutant under this Department's rules. 

(Microphone Noise.) 

Mr. Stewart-Smith 
... that the Krypton, Tritium and solid waste - these are all materials that are radioactive 
materials. It is not radiation, it is the actual energy that's being emitted by these 
radioactive substances (indistinguishable) that radiation ... 

Unidentified Person 
... and so, it is our position that the radioactive substances given off by the pool 
(indistinguishable) are significant and obviously the Department has a different 
(microphone noise) ...... 

Chair Eden 
... and so the Department is saying that (microphone noise) are not. Is that correct? 

Ms. Vandehey 
That's correct. We were not able to determine that those amounts were significant with 
the information that we have. 

Chair Eden 
Maggie, you sound like an attorney. 

Ms.Vandehey 
Thank you - or maybe not. 

Mr. Stewart-Smith 
Again, my name is Dave Stewart-Smith, Office of Energy. When Maggie asked me to 
help her understand some of these issues. One of the questions she had for me was, 
"Well, so what?" "What's a curie and how can a curie be significant?" One of the things I 
told her was that not all curies are created equal. 

A curie of Tritium, which is a radioactive isotope of hydrogen, is much less significant 
from an environmental and public health standpoint than a curie of iodine 131; which is a 
biologically significant radioisotope - concentrates in a portion of the body - and per unit 
of radioactivity taken into the human body can produce a great deal more radiation dose 
and potential biological damage than Tritium does. So not all curies are the same. And 
that's one of hard things to get your arms around. 

The same can be said of noble gases. A noble gas has little or no biological 
significance. By that I means if you are surrounded by a cloud of air that contains a 
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concentration of noble gases, and we all are because there are natural isotopes of noble 
gases that we breathe all the time. The noble gas itself is inhaled and exhaled. It's not 
the type of chemical that has a great deal of biological significance. That probably 
doesn't have much to do with your rules but she was trying to get a handle on what's 
significance. 

So, 50 curies sounds like a big number and if it were 50 curies of Strontium 90 or Iodine 
131, or Radium 226, I'd be real exited. Taking a look at 50 curies of Tritium and Krypton 
85, primarily, being released from the surface of the spent fuel pool, it would be difficult to 
estimate the amount of radiation dose from the general public from that amount of 
material. Now I applaud Portland General Electric for taking actions to reduce that. I am 
a radiation protection professional. And I too live by the maxim begun by the early 
nuclear industry that we are to maintain radiation doses and releases to the environment 
as low as reasonably achievable. And I believe that PGE is taking responsible action by 
proposing a facility like this. Were I to try and do a calculation for the amount of radiation 
dose to a member of the public from that 25 (or so) of Tritium and that 25 (or so) of noble 
gases released from the spent fuel pool, it would be a very small number and a very 
difficult calculation to do because of the nature of those isotopes. 

Chair Eden 
Dr. Lei 

Dr. Lei 
Again, Wayne Lei with Portland General Electric. 

I'll expand on some of his comments. I'll even expand a little bit more graphically, if I 
may. If you were to bring 50 curies in here, and Dave would react the same way, and 
didn't tell us what the 50 curies were, our very first inclination would be to get very far 
away from it. The reason is, precisely what he just said, you just don't know what it is. It 
could be very (indistinguishable) you just can't sense it otherwise. The underlying 
scientific principal that all of the standards and regulations in the United States as 
radiation protection, together with the world in fact, is this theory is that the only safe 
exposure is zero. And any incremental piece beyond that can be deleterious. It's very 
arguable scientifically as low dosage, that in order to be conservative and protective, the 
scientific body in this country, and it was done 45-50 years ago. And then world came to 
the agreement that this would be the conservative principal in which case, all protection 
standards. And in fact, this only operating philosophy that I know of for any industry that 
is actually mandated by law. You'll find that in 10 CFR 20. In fact when I worked at 
Trojan for five years, that actually was the department that I ran. There is called as low 
as reasonably achievable department by the way. (Indistinguishable) Every nuclear 
power plant will have one of these. In fact it even specified how many staff you have to 
have at a minimum to address these issues. There's a lot of science in how you do it, 
plenty of engineering, and a little bit of art in how you do that. (Indistinguishable.) That is 
in the philosophy of radiation (indistinguishable.) 
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Chair Eden 
Commissioner Bennett. 

Commissioner Bennett 
(Indistinguishable.) Are we listening to good on the one hand, a policy on the other-hand, 
and the question of opening a policy beyond where the funding structure works? Is that 
what we're listening to here? I mean it sounds like no one would want to suggest that we 
want to build facilities less than what is going on here. On the other-hand we have a 
policy that doesn't fit this process and in that process we have other agencies or 
institutions which would come under this same opening. I think we could go on and on 
about trying to define whether this is good or not, I don't hear anyone challenging whether 
that's the case. I'm just wondering where we go in a one day meeting with this project -
how much further? 

Chair Eden 
Commissioner Van Vliet. 

Commissioner Van Vliet 
Talk about the general public understanding what we're talking about today. They don't 
understand the difference between fusion and fission and they are only interested in 
whether they will glow in the dark, so to speak, from some kind of facility. But one of the 
things that interests me about this because it doesn't fit tightly in our requirements. It is 
new technology which we have tried to foster in our outlook And, I hate to be talking on 
the positive side of this because I have been anti- tax credits for a long, long time. But 
also, there is a factor of what I consider environmental safety that has to be considered 
that is a little difficult with radiation than it is with other types of pollutants that we deal. 
One of the questions that was in Maggie's first statement, "If the Commission determines 
that the claimed facility or any distinct portion of the claimed facility has a pollution control 
purpose then the Commission must consider how the pollution control would be 
accomplished as described in 2." And I fall under that particular area of thinking that it 
has a pollution control purpose. Then if you look under 2, "If the Commission determines 
that the pollution control would be accomplished in one of the specific manners described 
in statute and rule" and that's where I think the hang-up is right now is on that number 2. 

And, I guess we could argue about whether it meets the letter of the law in all the 
particular areas but I do feel that it basically is a jump into new technology, which meets 
one of our requirements - the one on recoverable materials, it does not. But then when 
dealing with radiation, you're dealing with diminishing materials basically overtime and so 
you have a different kind of standard that we never addressed in the law. So how do we 
dance on the head of a pin? 

Commissioner Bennett 
On the edge. 

Chair Eden 
I want to move to the next issue for a few minutes and that is if you could tell me how you 
determine what is sufficient to persuade you that the saving is part of the purpose. 
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Ms. Vandehey 
What I used, (microphone noise) the evidence that was before us in the 
decommissioning plan. In the decommissioning plan it listed the 0 & M costs for both the 
dry storage and the wet storage. That was from 1997 figures; of what we had available to 
us. That shows $6.8 million savings. 

Chair Eden 
I can do the math. And I have done the math and I've figured out that over the period of 
what we're talking about, 40 or 50 years, there's a net savings of $217 million. And my 
question is, "What's the standard by which the Department is saying that something is 
sufficient enough or something is large enough to move into the realm of that's the real 
purpose rather than the exclusive purpose being pollution control?" I just want to 
understand your thinking. 

Ms. Vandehey 
The thinking is based on past Commission discussions, past Commission direction. And 
we looked at the amount of the entire facility and looked at the amount of $6.8 million 
over 10 years. That was within the bounds of what the Commission has directed the 
Department before. We did not look at specific cost analysis. That is beyond the scope 
of this preliminary application process. 

Chair Eden 
And what specific are you talking about when you say previous Commission direction? 
mean, I hate it when you throw it back at us where it belongs. But I mean in terms of is 
there some kind of percentages? 

Ms. Vandehey 
No, there is not a percentage ... 

Chair Eden 
... you're just talking about past cases and ... 

Counsel 
... Again, I don't know if this will be helpful but let me give it a shot, this has come up in 
previous cases, in Tidewater, for example, and others. And I think the Commission has 
taken the position that when you're operating under the sole purpose test, you can only 
have one purpose. And so if there are any other benefits, they must truly be incidental. 
And I think you've also taken the position previously, that in making that determination, 
you would apply an objective test - what a reasonable person might find incidental or not. 
And beyond that I don't think I can provide any assistance but I do believe that is true. 

Chair Eden 
Maybe incidental might have been decreased insurance premiums for the double-hulled 
barges as opposed to the purpose that we ultimately decided. 
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Counsel 
Well, actually, I believe the Commission's view was that a decreased insurance premium 
was more than incidental and would have controlled the matter. But in Tidewater, we 
actually had affidavits establishing that it wasn't going to affect the insurance premiums. 

Chair Eden 
Okay. 

Mr. Quennoz 
Madam Chair, Steve Quennoz again. I just want to try to clarify the idea of cost savings. 
The company does not earn any return on cost of service - only on investment in that 
plant. So whether the cost of operating the facility is ten million dollars or four million 
dollars, it is irrelevant to the corporation. There is no saving in it for the corporation. 
There is a savings associated with the ratepayer. And the ratepayer, we're going to 
proceed (indistinguishable) against the Department of Energy to make them whole 
(indistinguishable), in any case. But it's not about the money because it doesn't enter into 
the equation. 

Commissioner Bennett 
It's got to be about money. That's what we've been talking about all morning. Cost to 
build or tax credits or something else. 

Chair Eden 
Are there other questions or comments? 

Ms. Saunders 
I'd just like to add, Denise Saunders again (microphone noise) ... the cost savings, the 
statute says, when it talks about sole purpose it asks you to look at primary purpose and 
it does specifically, the rules (indistinguishable) were filed under says there may be other 
economic benefits and that's not going to be tracked from the sole purpose requirement. 
Those are going to be taken into account when you do the return on investment 
calculations. In terms of looking at whether this qualifies as a sole purpose, the economic 
benefits shouldn't come into play; those need to be looked at in the next round when you 
do final application. 

Counsel 
As your legal counsel, I'm not sure I concur with that advice. Certainly, I don't disagree 
with the notion that there may be incidental benefits. And that those incidental benefits 
can be addressed through the cost allocation equation if it's a qualifying tax credit facility. 
But it is clear under the sole purpose test that you can have only one purpose and if 

those other benefits are sufficient to become a purpose then you are not a sole purpose 
facility. If we loose sight of that then we loose sight of the statutory distinction between 
the primary purpose test and the sole purpose test. 
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Chair Eden 
We've been at this for an hour or more - two hours. And so, we need to table this or we 
need to (indistinguishable.) 

Commissioner Bennett. 

Commissioner Bennett 
We had a very brief statement somewhere in this that said, I believe from PGE, that said 
review it and take the business gain out of it and see what's left. I thought I heard that 
somewhere in the discussion. 

Counsel 
I think what you heard was the notion that the company believes that this facility qualifies 
under the sole purpose test. And if you do that and if you make that determination and 
then when they come back for their actual tax credit, you will be able to back out these 
economic benefits, 0 & M savings and what not, you'd be able to back them out at that 
time. I think that was the point of those comments. 

Commissioner Malarkey 
How would that mean, in a sense the motion would be to approve or deny the preliminary 
(indistinguishable.) 

Counsel 
Yes, today, you'd need to either approve it or deny it or send it back to us with some 
instruction to get you some more information. 

Ms. Vandehey 
I would like also like to clarify that if you do approve it then we will not revisit any of the 
distinct portions. We will not revisit it if this facility is built as planned then it meets the 
definition of a pollution control facility. We will review the cost of the facility and we will 
review the percentage of that cost that is properly allocable to pollution control. 

Counsel 
My recommendation would be quit frankly that we address this in segments. Both in 
terms of whether or not it meets the sole purpose test and then also the other two points: 
how it does so or does not and the issue of divisible components. I think we should 
address all those in an order. 

Chair Eden 
Well, assuming the preliminary certification is approved, then we would have a separate 
motion on each of the components? 

Counsel 
Yes. 

Chair Eden 
What's the pleasure of the Commission? 
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Commissioner Malarkey 
Prior to the, following the (Indistinguishable.) Correct? Not within the motion? 

Counsel 
For example, you might find that it qualifies as a sole purpose, that it does so in the 
following ways and that each of the components contribute significantly or that only some 
of the components contribute significantly. I think that is what we are looking for. 

Ms. Vandehey 
That's correct. We would have to look at all the distinct portions. Distinct portions are 
eliminated under what is not included as a pollution control facility. It states that any 
distinct portions that does not contribute to the sole purpose of the facility should be 
eliminated as being eligible. 

Commissioner Van Vliet 
You want to get the ball rolling Madam Chair? I'll move that we accept preliminary 
certification of application 5009. 

Commissioner Malarkey 
Seconded. 

Chair Eden 
It has been moved and seconded that we approved preliminary certification of tax credit 
application number 5009. Is there further discussion? 

Commissioner Reeve 
Madam Chair? 

Chair Eden 
Commissioner Reeve 

Commissioner Reeve 
I'll put my thoughts on the table for a moment here. I would not be able support the 
motion simply because, although I applaud PGE for what it is trying to do, I can't in good 
conscience under our statutes and rules as written, believe that this is a qualifying facility. 
I think they are doing the right thing but under our current statute, I don't think they are 

entitled to a tax credit for doing so. I think that at least when we looked at the Tidewater 
application and I think a couple of others, but certainly Tidewater comes to mind. We did 
at that point look closely at the statute and the sole purpose section of the statute really 
does require an exclusivity of purpose and it does require reduction of a substantial 
amount of pollutants. I'm persuaded by the Department's analysis and I concur in it that 
essentially we are not dealing with a facility that qualifies under the statute as a sole 
purpose facility. 

I think it would be a much different analysis if for example, the NRC got off its tail and 
said, "All these pools all over the country are not quite as safe as they ought to be. They 
are not as low as reasonably achievable. And that we should not have pools; we should 
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have dry cask storage" in the regulation. Then we'd be looking at the primary purpose. 
They haven't done so. 

I'm persuaded by Mr. Stewart-Smith's analysis of the radiation and the fact that the rules 
don't require the dry storage and that what is occurring in the pool is safe even if it isn't as 
safe as possible. 

Just in summary, I don't think this facility qualifies as (indistinguishable.) 

Commissioner Van Vliet 
If the argument is over sole purpose, I think I would be probably be long gone if I wait for 
the NRC to take any kind of definitive action. And I'm not prepared to probably subject 
the people of State of Oregon to waiting for the NRC, which hasn't been forthright in their 
actions for getting things done. Sole purpose to me, in this particular case, is the general 
protection of the public by sealing up radioactive material. That's as simple as I can put 
it. And I think that under sole purpose, and I think that's where the argument comes in 
our definition between what is how we call the shots as far as the law is stated now. I 
guess the question is whether that is a valid conclusion that the safety of the general 
public in dealing with radioactive material can be classified as a sole purpose and I look 
at. .. (microphone noise.) 

Chair Eden 
Comments? Are we ready to vote? It's been moved and seconded the Commission 
approved preliminary certification of tax credit application number 5009. We'll probably 
need a role call. 

Director Marsh 
Commissioner Malarkey - Aye 
Commissioner Van Vliet - Aye 

Commissioner Reeve - No 
Commissioner Bennett -- Aye 
Chair Eden - No 

Chair Eden 
So, that's three to two. So, the preliminary certification has been approved. What's the 
next step? 

Counsel 
Madam Chair, we need to understand whether or not that applies to all the components of 
the facility or not? 

Ms.Vandehey 
Additionally, Madam Chair, I would like to know if this extends to medical and industrial 
applications - if it sets precedence? 
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Chair Eden 
Well that's a question that will be determined as we go down the road. 

So, if you want to make a motion on each particular component or if you want to make a 
motion that indicates that all of the components in (indistinguishable.) 

Counsel 
Are we all clear what the components are? 

(Background Talk.) 

Ms. Vandehey 
Would you like me to? The vacuum drying station, the welding system, the transfer 
station and the associated equipment (the vehicles), the pad ... 

(Background Talk.) 

Counsel 
Perhaps the best way to do it would be to see if there is a motion to exclude any of those 
items on the theory that it doesn't contribute a significant amount. 

Chair Eden 
Commissioners? I won't be making that motion. 

Commissioner Van Vliet 
I need an explanation on the transfer station whether that is something that is really into 
the future or whether that is something basically an integral part of the system right now. 

Ms. Vandehey 
(Microphone Noise.) 
(Background Talk.) 
Yes, the transfer station and auxiliary materials will be used to move the casks. 

Madam Chair, there is also another policy decision inherent in approving the transfer 
station. And that policy decision is that in the past the Department has not allowed costs 
associated with material handling. Also inherent in the decision for all of the equipment, 
with the exception of the baskets and the casks, those components used for the 
installation or during the movement of the facility have not been allowable. 

Chair Eden 
Like air ducts? 

Ms.Vandehey 
Like air ducts. Like conveyor belts. 
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Commissioner Van Vliet 
But you would do that in your analysis as you go through it. 

Ms. Vandehey 
No, I would not be able to. According to the 1998 rules, as you have approved 
certification of this facility, we will not look at the individual parts because you would have 
already approved the purpose of the facility. 

Denise Saunders 
Madam Chair, if I might make a suggestion. It might be better to put this off until the next 
meeting and then we can address each one of the components. It might be more helpful 
to you to do that. For example, we do disagree that they haven't granted certification for 
facilities like these in the past. (Indistinguishable) at our Boardman plant we have 
(indistinguishable) certification for our ash handling system. There are a number of 
considerations that go into looking at the individual components. The one option might be 
to put that off to the next meeting. Just a suggestion. 

Commissioner Van Vliet 
Is the next meeting 2005? 

Chair Eden 
The next meeting is November 30th - December 1 ' 1

• And what does that meeting look 
like? 

Ms. Purser 
It's horrible. 

Chair Eden 
So we either do it today - it doesn't sounds like we don't have time to do it next time. So 
we either do it today or we do it in the meeting after that. 
(Background Talk.) 
And the Department is indicating displeasure with that decision. 

Lydia Taylor, Deputy Director 
Could we go into it later in this meeting and we could come back to you? And see if that 
would be satisfactory for you to look at a little more detail, so we could map it out? 

Commissioner Van Vliet 
Great. 

Chair Eden 
Sure. At the end of the end of the agenda, is that what you want to do? Like 3:00 o'clock 
in the afternoon? 

Ms. Vandehey 
You set the time and we'll be ready with what we can (indistinguishable.) 

(Background Talk.) 
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Commissioner Van Vliet 
Two forty-five. 

Helen Lottridge, Administrator Management Services 
We could come - Helen Lottridge - if we could have an hour or more that would be good. 

(Background Talk.) 

Ms. Vandehey 
After the rest of the tax credits. 

Chair Eden 
Right, we have to do the rest of the tax credits and ... 
(Background Talk) 
... then we'll probably want an hour after that. And then the corporation would rather ... 
(Background Talk) ... 
we put this off so they can come back. 

Ms. Saunders 
We're willing to come back this afternoon. Whatever your pleasure is. 

Chair Eden 
All right. Then why don't we take this up at one o'clock; right after lunch. 

Ms. Purser 
You have a time-certain public comment at one o'clock. 
(Background Talk.) 

Chair Eden 
Time certain public comment is ... oh, we can do it right after that though. Can we not? 
Okay. So right after the public comment on Agenda Item "J", we can take up this tax 
credit again. 

Ms. Lottridge 
Okay. 

Commissioner Bennett 
Madam Chair? 

Chair Eden 
Commissioner Bennett? 

Commissioner Bennett 
Before we leave, the Environmental Quality Commission memo that was sent on 
September 291

h, on page 2. You outline six items. Are there more than six items. 
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Ms. Vandehey 
Those items are what PGE identified as the distinct portions. 

Commissioner Bennett 
So, is there either six or fewer? 

Ms. Vandehey 
Well, no, there are more, less-distinct components within these. 

Commissioner Bennett 
Thank you. 

Chair Eden 
Okay. So, let's take a break until 10: 15 on the clock at the back of the room. 

(Background Talk.) 

Application 5009 Reconvened 

Chair Eden 
Okay, are we back to Agenda Item B? 

Ms. Purser 
I've got to switch the tape before we do this. 

TAPE 7 

Counsel 
... if that's okay with her. 

Ms. Purser 
Okay then. 

Chair Eden 
Counsel? 

Counsel 
Yes, I want to just clarify what you decided in our earlier proceedings. And what I think 
were decided by implication but I'm not sure, so I'd like to get it on the record. The earlier 
vote, you determined that the facility did meet the sole purpose of pollution control. But 
there is still an issue about which method allowed by statute was used to meet that 
purpose. And I'm assuming, there are three, it could have been air pollution air cleaning 
device, it could have been water pollution treatment works, or a solid waste process. And 
my understanding, based upon what is in the staff report, is that the Commission was 
assuming that this would be a water pollution treatment works. Because the staff report it 
essentially said that if you were to make the earlier determination that is was a pollution 
control facility that staff didn't believe that is could meet the air pollution air cleaning 
device test or the material recovery process test. So, for purposes of drafting an order 
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when we get there, I'd like to know whether or not I can assume this is a water pollution 
treatment works method. 

Ms. Saunders 
Madam Chair, can I just say something? I think there is another method that we ... 

Chair Eden 
Identify yourself, please. 

Ms. Saunders 
I'm sorry. Denise Saunders, counsel for PGE. There was another method that we 
identified in our various letters and that was under the rule, I don't know exactly which 
one, it was subpart "g" under the rules that were in effect at the time we filed our 
application. It said that is it could be accomplished by detecting, deterring, or preventing 
(indistinguishable.) And that's the portion that we maintain that it falls under. 

Chair Eden 
Counsel? 

Counsel 
Counsel for PGE is correct, although the statute doesn't encompass another test, there is 
one in the rules for spill prevention. My recollection is that the staff report did not 
recommend the acceptance of that on the notion that this really not really the type of 
product that would spill in the traditional sense of the word. But counsel for PGE is 
correct that that is forth method that is at least envisioned by the rule. 

Ms. Saunders 
It doesn't just talk about spills, it talks about released too. And if you'll recall the 
discussion this morning, we have a lot of (indistinguishable) releases such as Tritium 
from the spent fuel pool. (Indistinguishable.) We think it falls under all three but we think 
that is the most evident. (Indistinguishable.) 

Commissioner Malarkey 
We (indistinguishable) motion, person (indistinguishable) made the motion. 
(Background Talk.) 

Chair Eden 
I can't hear what you are saying. 

Commission Malarkey 
Oh, I'm waiting ... Tony made the motion (indistinguishable.) 

Commissioner Van Vliet 
Well, it goes to releases and spills, it changes really what the Department has looked at 
as their particular interpretation of this. I personally like releases and spills but it doesn't 
include both air and water. The more narrow interpretation is to look at the water only. 
And so, I think that so be a decision by the Commission here, which one they want to 
operate under on this. 
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Ms. Lottridge 
For the record, my name is Helen Lottridge, I'm the Administrator of the Management 
Services Division for DEQ. Would you want to hear from staff at this point? 

Chair Eden 
Certainly. 

Ms. Vandehey 
Considering that the Commission determined that the sole purpose was pollution 
control. .. 
(Background Talk.) 

Ms. Lottridge 
Madam Chair, let me clarify, I understood that wanted to know what staff's consideration 
was as far as the spill portion of the regulation. Is that the clarification that you would like 
at this point? 
(Background Talk.) 

Ms. Vandehey 
I had asked counsel to help me come up with where the spill portion of the rule was 
derived. We were not able to tell where the authority came through. Our best guess is 
that it is a left over from when spills had an eligible component under the pollution control 
tax credit law. However, that is still a part of the rule. And by that, we thought that spills 
came under water quality versus under air. And that is why we looked at the water quality 
component. 

Commissioner Van Vliet 
And you didn't look at air at all. .. 
(Background Talk.) 
... under the release part? 

Ms. Vandehey 
Yes, we did. However, we could not track back to the authority. 

Commissioner Van Vliet 
You just tracked the water side. 

Ms.Vandehey 
That's right because we had clearer indications that it came out under (microphone noise) 
spills to waters of the state (microphone noise.) 

(Indistinguishable. Background Talk.) 

Chair Eden 
... Well, it's the wish of the Commission probably is that this was the method in the state 
that probably was applicable. But it sounds to me as though we need a motion. 
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Counsel 
It would be helpful. Otherwise, I will have to suppose when I draft this order. And I would 
prefer not to. 

Commissioner Bennett 
I so move. 

Ms. Purser 
What is he moving? 

Chair Eden 
Yes, what are you moving? That the method by which the Commission is applying the ... 

Counsel 
... that the sole purpose of pollution control is accomplished by virtue of this being a 
treatment works by disposing of or eliminating water pollution. 

Chair Eden 
That would be your motion? 

Commissioner Bennett 
Yes. 

Commissioner Malarkey 
I second it. 

Chair Eden 
Okay, it has been moved and seconded that the rational for meeting the sole purpose test 
under the previous action by the Commission was under the water pollution portion of the 
statute. 
(Background Talk.) 
Do we need a role call again? All those in favor signify by saying "aye." Opposed? 

Vote from Written Record 
Commissioner Malarkey - aye 
Commissioner Van Vliet - aye 
Commissioner Reeve - no 
Commissioner Bennett - aye 
Chair Eden - no 

Chair Eden 
Three to two. 

(Background Talk.) 

Chair Eden 
Do you wish to continue? Counsel? 
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Ms. Lottridge 
Thank you counsel. Chair Eden, we appreciate your taking the time to give us that 
clarification on the actions that were taken this morning. So, we'll move now then to the 
request, as we understood it, of the Commission that the Department come back with a 
recommendation on each of the discrete elements of the pollution control facility. And in 
order to approach that recommendation, the question that needs to be answered is, 
"Does this distinct portion of the facility make a significant contribution to the sole purpose 
of pollution control?" So, that's the question really to be asked of each of the distinct 
portions, each of the six. And so I'm going to ask Maggie to present the Department's 
recommendation for each of the six elements of the facility. And I think you'll find those 
six elements listed in your staff report. I'm sorry, I don't have the page number. 

Chair Eden 
Let me ask a question of Larry first. Should we do a separate motion for each of these 
distinct components? 

Counsel 
It would be helpful. I hate to have you take the time but I think it would be helpful. 

Chair Eden 
Okay. We'll do it that way then. 

Ms. Vandehey 
We did look at how pollution control was accomplished for each of the distinct portions of 
the facility. 

Number one, we looked at the baskets. The baskets are a clear fit under the pollution 
control tax credit regulations considering that you determined that the sole purpose of the 
facility is pollution control. They provide secondary containment of spent fuel, debris, and 
other radioactive waste. The baskets control industrial waste with the use of a treatment 
works as allowed in the tax credit regulations and water quality statutes. The reason that 
it's defined as a treatment works is because it "holds" the waste. 

Chair Eden 
Questions or comments of staff regarding the baskets? ... Let's do them one-by-one. 
(Background Talk.) 

Commissioner Van Vliet 
(Background Talk.) ... move to accept the baskets. 

Ms. Saunders 
Madam Chair (indistinguishable) ... 

Chair Eden 
Why would you object to this? 
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Ms. Saunders 
We're not objecting. It's just in terms of the process. Our fundamental premise in this is 
that you can't break it up into individual components. And that you need to look at it as a 
whole. So, we kind of put together an outline based on that premise. So, if I might ask 
that we present our whole thing as one piece after they get done and then maybe you 
vote individually on each component after you've had a chance to see it. 

Chair Eden 
I'll go along with that but I'm going to give you five minutes at the end of this presentation. 
Staff. 

Ms. Vandehey 
Number two - the casks. The casks provided structural support for the baskets. 
Structural support of pollution control facilities are allowable costs. However, the casks 
do provide shielding of radiation. Radiation is not a pollutant regulated by DEQ, it's not a 
pollutant that is eligible under the tax credit regulations. Shielding is required by the NRC 
(indistinguishable) Siting Council. Therefore, the casks do not have an exclusive pollution 
control purpose. 

Number three - the pad. The pad provides structural support of the cask. However, the 
casks do not have an "exclusive" pollution control purpose. 

Items 4, 5 and 6 -- the vacuum drying system, the welding system and the transfer station 
are equipment used to install the baskets. It is difficult for us to determine where the 
pollution control begins and ends. We have brought that before the Commission many 
times. Where is the beginning and end of a pollution control? Inclusion of items used to 
install a pollution control facility is beyond current program practices. Upon final 
application, the Department would not be able to include this equipment because it will no 
longer be in use at that time - with the facility having been constructed already. These 
items make an insignificant contribution to the sole and exclusive purpose of water 
pollution control. 

Thank you Madam Chair, Commissioners. 

Chair Eden 
Is that all you have to say about these individual components? (Indistinguishable.) Okay. 
Counsel? (Background Talk.) I thought this was going to take a lot longer. They have 

five minutes 

Mr. Quennoz 
Okay. I'll improvise here. Madam Chairman, Commissioners. Thanks again for the 
opportunity to come back and actually present more information with regards to the major 
components. 

Chair Eden 
Would you identify yourself again, please for ... 
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Mr. Quennoz 
Yes, Steve Quennoz, Portland General Electric. We did take the time to during this 
interim period to look at the ISFSI major components and we addressed all six of them; 
the same components that DEQ has mentioned. 

I would like to show again a slide or at least talk to you on the Oregon statute regarding 
insufficient contribution. And it's very clear what level, what threshold is presented by 
those statute with regard to what is and what is not within the letter of the law regarding 
insufficient contribution. And again I don't need to mention, it's landscaping and company 
related signs and things like that. I don't think any of the components associated with this 
fall into that range. 

With that being said, Id' like to go back. The sole purpose again is to prevent pollution all 
based on integrity. If you provide integrity, you prevent the pollution. So, when we get 
into baskets, again the baskets I think we are in agreement there. We acknowledge that 
the baskets meet the disposal definition, that they are considered a treatment works, and 
they function by providing integrity preventing pollution. 

Now the vacuum drying system. It is the next one on your list and it removes water, 
residual water, evacuates the baskets and also allows, facilitates the helium. All of those 
are need to provide the integrity of the baskets. Without it, you have corrosion. Without 
the helium, you have overheating of the pins. High stresses and strains due to 
(indistinguishable), a phenomenon, it would jeopardize the integrity of the fuel pins if we 
didn't have the proper thermal coupling. 

The welding system again, it's a seal. You need to have that system to provide that seal. 
Without the seal, without the integrity, you're not preventing pollution. 

The storage casks, I do agree that there is a provision there, incorporated in the design 
with regard to shielding. But the primary purpose of those casks are to provide structural 
integrity included natural circulation cooling. Without the cooling, you're going to overheat 
the pins and you're going to have a problem. Without the structural integrity, you're going 
to have a problem. Again I want to mention that you wouldn't want to have these things 
unshielded on the lower portion of the sight in a pole barn. It's just not integral to the 
safety of that system. 

The transfer system, something that we use as far, if you consider it a disposal system 
that it processes the fuel from the reactor building to the pad then also to eventual 
shipment to a geological repository. Those supporting systems such as the transfer 
station, such as the transfer casks are all integral to the safe and pollution free handling 
of that package through that disposal process. We also feel there that the approval of the 
transfer station won't expand the tax credit program. The Commission has already 
approved the handling such as the Boardman fly-ash transfer system. 

The concrete pad. I'll make the same appeal to logic there. Without that pad, you're 
subjecting the system to tip-over and other types of events due to external. It would 
jeopardize the integrity of the package and jeopardize the pollution free nature of it. 
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So, the conclusion we have, again, I applaud you because I know you are struggling with 
some policy issues and I know you have concerns with the overall dollar amounts that 
you are approving. But I think you have been extremely judicious by looking at the 
statutes and seeing if it meets the statutes and voting on its merit. I just ask you again to 
please consider these on its merits. And if there is the concern about costs and I would 
say, and I wouldn't disagree that there is incidental benefits that need to be eliminated by 
the staff through their return-on-investment calculations. But this is not the process to do 
it. If you want to be consistent and you want to be fair, you need to understand that all of 
these work as an integral package. By consistency and fairness, I mean that when you 
voted for vehicles, for example, you didn't say just the engine, we're going to just allow 
the tires and headlights. I think you look at insignificant along those lines. You look at it 
as a package. And I encourage you to do the same way. We've look at other things 
that have been approved and I think you don't disallow it because of the structural 
integrity. If you've approved a waste neutralizati.on system, you approved it as a 
package. The approval was through things of hydraulics and pneumatics and 
instrumentation and charts. And I think to be consistent and fair, you need to do that 
here. So, integrity is the only, the primary function of this system we've designed. And all 
these directly support this. 

Chair Eden 
Thank you very much. 

Commissioner Malarkey 
Madam Chair? 

Chair Eden 
Yes, Ma'am, Commissioner Malarkey. 

Commissioner Malarkey 
As I see it and I'm not a physicist and I can't give any argument you. But you speak of 
the structural integrity and the prevention of over-heating. To me these are the elements 
that are at issue as far as the potential of water pollution. But the very fact that, as 
Maggie say's, that radiation shielding is not part of the rules, limits us (indistinguishable) 
how we view (indistinguishable.) Myself, I see three things in here that are acceptable in 
how I (indistinguishable) but which would limit some of the others in the integrity of 
(indistinguishable.) 

Mr. Quennoz 
Yes, I know you're concern there and again, there may be some off-set and balance 
between integrity and shielding. One follows the other in my mind. I mean, we designed 
the system for structural integrity, it provides for shielding. Other designs use all metals, 
for example. And do that for (indistinguishable.) You can use a number of materials. But 
to have a robust design, you're not going to come up with a package that is much 
different from what we have here. Because, when we designed it, we designed it strictly 
for structural considerations and then we go back and analyze it for the shielding effects. 
Those calculations, we have never have had yet to revise that, the structural design to get 
adequate shielding. 
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Chair Eden 
Dr. Lei. 

Dr. Lei 
Wayne Lei, Director of Environmental Policy, Portland General Electric. 
I should have addressed that point for you because this is probably one of the most 
fundamental pieces of confusion about radioactivity and radiation. There is kind of a 
serious disconnect about how you view these kind of things because if you're worried 
about the radioactivity, which this certainly contains. Fundamentally, following that, 
you're worried about the toxic nature of it. And the relatively unique nature of it is the 
radiation comes off it. That's just the fact of the matter here. And it does make 
radioactivity a unique pollutant in that regard. It is the only pollutant that I know that has 
(indistinguishable) that can literally penetrate (indistinguishable.) And that's pretty much 
what you are worried about. So that (indistinguishable) toxicity. So, you're really worried 
about one, contain the one, really you have to understand the quality of it 
(indistinguishable.) 

Chair Eden 
Other questions or comments? Thank you very much. Then if the Commission is to 
move forward on this then we need a motion with respect to each of these components 
that staff has, despite the companies position, that staff has delineated. 

Commissioner Van Vliet 
I think we have already done number one, the baskets. (Background Talk.) 

Chair Eden 
We stopped, didn't we? 

Counsel 
The motion was made. (Background Talk.) 

Ms. Purser 
I don't have it down. 

Chair Eden 
I don't think we did baskets, I think we figured out the method of pollution control. So we 
haven't done any of the components. Is that correct? 

Ms. Purser 
Yes. 

Chair Eden 
So, is someone moving to approve? 

Commissioner Van Vliet 
I'm moving to approve baskets. 
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Commissioner Malarkey 
Second. 

Chair Eden 
To include baskets under the tax credit application ... 

Counsel 
I think to make the baskets make are a significant contribution ... (Background Talk. 

Chair Eden 
Do you want to read back Tony's motion to him? 

Commissioner Van Vliet 
You just said make a significant contribution. 

Chair Eden 
Okay. All those in favor signify by saying "aye." 

Vote from Written Record 
Commissioner Malarkey - aye 
Commissioner Van Vliet - aye 
Commissioner Reeve - no 
Commissioner Bennett - aye 
Chair Eden - no 

Chair Eden 
Number 2 - Casks. 

Commissioner Van Vliet 
I move that we accept casks as making a significant part of the pollution control. 

Chair Eden 
Second? 

Commissioner Malarkey 
Second. 

Chair Eden 
(Indistinguishable.) Discussions? All those in favor signify by saying "aye." How many is 

that? Three? Opposed? 

Vote from Written Record 
Commissioner Malarkey - aye 
Commissioner Van Vliet - aye 
Commissioner Reeve - no 
Commissioner Bennett - aye 
Chair Eden - no 
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Chair Eden 
Pad. 

Commissioner Van Vliet 
I don't think you can store those things without the pad, Madam Chair. So, I'll move that 
the pad be accepted (indistinguishable) contribution. 

Chair Eden 
Contribution? 
(Background Talk.) 
Is there a second? 

Commissioner Bennett 
Second. 

Chair Eden 
Discussion? All those in favor signify by saying "aye." Opposed? 

Vote from Written Record 
Commissioner Malarkey - no 
Commissioner Van Vliet - aye 
Commissioner Reeve - no 
Commissioner Bennett - aye 
Chair Eden - no 

Chair Eden 
That one failed, 3-2 

Chair Eden 
Vacuum-drying system. 

Commissioner Van Vliet 
Since you're drawing water out of there, Madam Chair. I move that we accepted the 
vacuum drying system as part of the significant purpose. 

Chair Eden 
Is there a second? 

Commissioner Malarkey 
Second. 

Chair Eden 
Discussion? All those in favor signify by saying "aye." Opposed? 
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Vote from Written Record 
Commissioner Malarkey - aye 
Commissioner Van Vliet - aye 
Commissioner Reeve - no 
Commissioner Bennett - aye 
Chair Eden - no 

Chair Eden 
Transfer station. 

Commissioner Van Vliet 
(Indistinguishable) from "A" to "B'', Madam Chair. I move that the transfer station is part 
of the significant process. 

Chair Eden 
Is there a second? 

Commissioner Bennett 
Second. 

Chair Eden 
Discussion? All those in favor signify by saying "aye." Opposed? 

Vote from Written Record 
Commissioner Malarkey - no 
Commissioner Van Vliet - aye 
Commissioner Reeve - no 
Commissioner Bennett - aye 
Chair Eden - no 

Chair Eden 
That one failed. The welding system. 

Commissioner Van Vliet 
(Indistinguishable.) Madam Chair, without putting the lid on, I move that we accept it as 
part of the process. 

Chair Eden 
Is there a second? 

Commissioner Malarkey 
Second. 

Chair Eden 
Discussion? All those in favor signify by saying "aye." Opposed? 
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Vote from Written Record 
Commissioner Malarkey - aye 
Commissioner Van Vliet - aye 
Commissioner Reeve - no 
Commissioner Bennett - aye 
Chair Eden - no 

Chair Eden 
That one passed. Is there anything more to be decided, or discussed or be asked about, 
or voted upon? 

Counsel 
Only one more, I'm afraid. I need to have you decide if you want to do the order or if you 
would like to delegate the Director to sign the order on this since there is possibility of 
appeal we want to prepare a formal written order. 

Chair Eden 
I'd like to see the order. 

Counsel 
So, we'll bring it back at the next meeting. 

Chair Eden 
Yes. Tony wants to see it, too. 

Commissioner Van Vliet 
In writing that order, I think there ought to be some wording in there that we were dealing 
with a special kind of pollution in this particular case that would somewhat explain why we 
deviated probably from the strict interpretation of some of the previous interpretation of 
the statute. 

Chair Eden 
Commissioner Bennett 

Commissioner Bennett 
Would you just review quickly, what we did and didn't pass (indistinguishable)? 

Counsel 
My understanding is that the Commission determined that this was a sole purpose 
pollution control facility. It accomplishes pollution control as a water pollution treatment 
works. That baskets, casks and vacuum drying systems were significant components but 
that the pad, transfer station and welding system were not. 
(Background Talk) 

Chair Eden 
No, the welding system was approved as making a significant contribution. 
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Counsel 
I'm sorry. Yes, the transfer system and the pad were not. (Indistinguishable.) 

An aside on the order denying of the Willamette Industries tax credit ensued. 

Chair Eden 
This was a difficult decision, we appreciate your coming down here and arguing with us 
about it. (Indistinguishable) your information, it's very helpful. We don't always decide 
what you want us to and sometimes we do. This is a first, in my tenure on this 
Commission. 

Mr. Quennoz 
I'd just like to equally extend the company's gratitude. In my observation, this is the first 
time I've been before this Commission. And I'm very impressed with your deliberations 
and time (indistinguishable) time you've taken. Thank you for all consideration on this 
(indistinguishable.) 

Chair Eden 
Yes, and thank you for the materials. I think they were quite helpful. 
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Attachment D 

Excerpt from Pertinent Regulations 

468.155 Definitions for ORS 468.155 to 468.190 and 468.962. 

(l)(a) As used in ORS 468.155 to 468.190 and 468.962, unless the context requires otherwise, 
"pollution control facility" or "facility" means any land, structure, building, installation, 
excavation, machinery, equipment or device, or any addition to, reconstruction of or 
improvement of, land or an existing structure, building, installation, excavation, machinery, 
equipment or device reasonably used, erected, constructed or installed by any person if: 

(A) The principal purpose of such use, erection, construction or installation is to comply 
with a requirement imposed by the Depmiment of Environmental Quality, the 
federal Environmental Protection Agency or regional air pollution authority to 
prevent, control or reduce air, water or noise pollution or solid or hazm·dous waste or 
to recycle or provide for the appropriate disposal of used oil; or 

(B) The sole purpose of such use, erection, construction or installation is to prevent, 
control or reduce a substantial quantity of air, water or noise pollution or solid or 
hazardous waste or to recycle or provide for the appropriate disposal of used oil. 

(b) Such prevention, control or reduction required by this subsection shall be accomplished by: 

(A) The disposal or elimination of or redesign to eliminate industrial waste and the use 
of treatment works for industrial waste as defined in ORS 468B.005; 

(B) The disposal or elimination of or redesign to eliminate air contaminants or air 
pollution or air contamination sources and the use of air cleaning devices as defined 
in ORS 468A.005; 

( C) The substantial reduction or elimination of or redesign to eliminate noise pollution 
or noise emission sources as defined by rule of the Environmental Quality 
Commission; 

(D) The use of a material recovery process which obtains useful material from material 
that would otherwise be solid waste as defined in ORS 459.005, hazardous waste as 
defined in ORS 466.005, or used oil as defined in ORS 459A.555; or 

(E) The treatment, substantial reduction or elimination of or redesign to treat, 
substantially reduce or eliminate hazardous waste as defined in ORS 466.005. 
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468.167 Application for pre-certification. 

(1) Any person proposing to apply for ce1iification for tax relief under ORS 468.155 to 468.190 
and 468.962 may apply, before the completion of a pollution control facility, for pre
certification of the facility with the Environmental Quality Commission. 

(2)(a) The application shall be made in writing in a form prescribed by the Department of 
Environmental Quality. The application shall contain the following information: 

(A) A statement of the purpose of prevention, control or reduction of air, water or noise 
pollution or solid or hazardous waste or recycling or appropriate disposal of used oil 
served or to be served by the facility. 

(B) A description of the materials for incorporation into the facility or incorporated into 
the facility, machinery and equipment to be made or made a part of the facility and 
the proposed or existing operational procedure of the facility. 

(C) Any further information the Director of the Department of Environmental Quality 
considers necessary before pre-certification is issued. 

(b) The application need not contain information on the actual cost of the facility or the portion 
of the actual cost properly allocable to the prevention, control or reduction of air, water or 
noise pollution or solid or hazardous waste or to recycling or appropriately disposing of 
used oil. 

(c) The application shall be accompanied by a fee as provided under ORS 468.165(5). The fee 
may be refunded if the application for preliminary certification is rejected. 

(3) If the commission determines that the person and the pollution control facility will be 
eligible for tax relief under ORS 307.405 or 315.304 ifthe facility is erected, constructed, 
reconstructed, added to, installed, improved or used in accordance with the application for 
pre-certification, the commission shall pre-certify the facility by approving the application. 

( 4) If the facility is erected, constructed, reconstructed, added to, installed, improved or used as 
proposed in the application for pre-certification, the commission's approval of the 
application shall be prima facie evidence that the facility is qualified for ce1iification for tax 
relief under ORS 468.170. However, pre-certification shall not ensure that a facility 
erected, constructed, reconstructed, added to, installed, improved or used by the pre
certified person will receive certification under ORS 468.170 or tax relief under ORS 
307.405 or 315.304. 

(5) If the commission fails or refuses to pre-certify a person and facility, the person may appeal 
as provided in ORS 468.170(3). 

[1995 c.746 §6] 
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468.170 Action on application; rejection; appeal; issuance of certificate; certification. 

(4)(a) The commission shall certify a pollution control, solid waste, hazardous waste or used oil 
facility or pmiion thereof, for which an application has been made under ORS 468.165, if 
the commission finds that the facility: 

(A) Was erected, constructed or installed in accordance with the requirements of 
ORS 468.165 (1); 

(B) Is designed for, and is being operated or will operate in accordance with the 
requirements of ORS 468.155; and 

(C) Is necessary to satisfy the intents and purposes of ORS 454.010 to 454.040, 
454.205 to 454.255, 454.505 to 454.535, 454.605 to 454.755, ORS chapters 
459, 459A, 466 and 467 and ORS chapters 468, 468A and 468B and rules 
thereunder. 
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