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VIA FACSIMILE '

Mark Reeves, Environmental Quality Commission Chair Fax: (503) 225.0276

Stephanie Hallock, Department of Environmental Quality Director Fax: (503) 229-6124

Dennis Murphy, Chemical Demilitarization Program Administrator Fax: (541) 567-4741

Oregon Department of Environmental Quality (DEQ)
811 SW Sixth Avenue

Portland, OR 97204-1390

RE:  Request for a Contested Case Hearing, G.A.8.P, et al. Comments
Change in Incinerator Emissions Compliance Point Modification
UMCDF-03-041-PFS (3)

Umatilla Chemical Agent Disposal Facility (UMCDF)
No. ORQ 000 009 43)

Dear Commission Members, Director Hallock, and Administrator Murphy:

I write on behalf of G.A.8.P., Oregon Wildlife Federation, Sierra Club, Karyn Jones, Mark
Jones, Susan Jones, Judy Brown, Marilyn Post, Heather Billy, Deborah Burns, Janice H,
Lohman, Leandra Phllhps Cindy Beatty, Andrea E. Stine, Dorothy Irish, Mary Bloom, Robext J,
Palzer, Janet Negy, Ladonna King, John Spomer, Christine Clark, Geil Homing, David Busns,
Pius A. Homing, Karla Stuck, and Melanie Beltane regarding the Environmental Quality
Commission’s recent decision on the above referenced modification to the Umatilla Chemical
Agent Disposal Facility permit.

As you recell, we submitted written comments on the proposed medification during the
November 2003 “first round” and the March 2004 “second round” review periods. For many
reasons, including those in writing and those orally provided at the Cominission public hearing
held in Hermiston on May 20, 2004, we must request a contested case hearing on the approved
permit modification,. We seek relicf under Oregon Revise Statutes and under other applicable
State laws and regulations, and under those laws and regulations provided and protected by the
federal government.

The EQC approval to change the momtunng pomt of compliam:e supports our December 18,
Requess f - , ha ef (#98-1247). In addition, the
Department of Env:runme.ntal Quahty offered whnt we Bee ag new evidence to the Commission

that clearly demonstrates the trueness of our earlier statements. We believe the change in the
point of emijssions monitoring paves the way for the start of incinerator operations; therefore, it
represents imminent harm to our lives, our communities, and our livelihoods.
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We sequest 8 comested cage hearing in order to iest the validity of Army end Department
statements and data given the extensive information now in the Administrative Record.
Furthermore, we expect & timely hearing with ali accoutrements afforded to our concerns and to
dug process.

Sincerely,

mhéxwuﬁ Director G.AS.P.

James R. (JR) Wilkinson, Legal Coordinator and Researcher
Richard Condit, Esquire
Stuart Sugarman, Esquire

26" d T2LE6 9LT TIPS HMOSNINTIIM ar we PES ba“baaz-*tz.—-ﬂﬂf




| - (/> 156
‘ - Thom A Gortoorcd (e
PLEASER AoE ORBIVALT .;@3@% i CU I-‘% %ﬁ{mg@,

Ly

CASE NAME: C»\Jl\j

j*é : é’ \f\) fl \f(@i ;}iﬁfms\_b o

AL Canciea OO gww
Ve oy |
sl S L

CASE NUMBER:

N

RE:

‘B Complete items 1, 2, and 3. Also complete ~Rlgnature -
itam 4 if Restricted Delivery is desired,

\ ) / . Agent
# Print your name and address on the reverse \\ b, 0 dressee

so0 that we can return the card to you. ' ceiveckby ( Printed, '%)7., ) c/pate pt,Delivery
# Aftach this card to the back of the mallpiece, E-Q’:L R . @/@ A
i 4 SQ_ e o] ‘

ar on the front if space permits. \ _ ;
D. Is delivery address different from fter 17 [ Yes

1. Article Addressed fo; If YES, erter delivery address below: O No
o i
JAN V BETZ, v
OFFICE OF THR CITY ATTORNEY .
1221 SW FOURTH SUITE 430 3. Service Type

‘ﬁ Gertifled Mail [ Express Mall
[ Registered I-] Return Recelpt for Merchandise
[ Insured Mail [ C.O.D.

PORTLAND OR 97204

4. Restricted Delivery? (Extra Fee) T Yes
2. Artlcle Number T R R mim M. e - o
(Transfer from service labsl} . 7001 1940 DDDD 51'1'3 She?
- PS Form 3811, August 2001 Demestic Return Receipt 102695-01-M-2508

)

Postagae | 4

Certlfied Fee

Postmark

Return Receipt Fea
Here

(Encorsement Required)

Hestricted Delivery Fea
(Endorsement Required) 1

Total Postage & Fees | J

| JAN VBETZ
Sisias s OUFICE OF THE CTTY ATTORNEY
ox Mo 1221 SWFOURTH SUITE 430

Iy, State, ZIR PORTLAND OR 97204

700% 1940 0000 53113 5uz?




: . Pr 10]

CERTIFICATE OF MAILING

T hereby certify that I served
Notice of Assessment of Civil Pe_naltl Case

_CITY OF PORTLAND.
c/o DEAN \[ARRIOTT DIRECTOR
BUREAU OF E“TR(“‘T\[E‘JTAL SERVICES

2T SWRIFTIFAVENEE " ROON TO00

PORTLAND OR 97204

of the above by placing it in a sealed envelope, with postage

nd, Oregon, on __

Department of Environmental Quality

F’Dstage

Cerillied Fap

. Returp Receipt Foa

= ‘
= (l%dm“unpm Recuirad) | - Fostmayl

Harg

[ I’shrcledDeJ‘Ive Fo
[ (Fhdorsemeny Ref?{illé[;’) —

MIARRI()TT DIR TOR :
OFENV RONMENT AT SERVICF:

T . ) S
IFTH AV ‘EN.'UE ROOM 1000

o ) pﬁb"l"f '\"\‘T\ XY

WO M AR Ol




P“f 0

) : /
e e - - .

PLEASE PLACE IN ORIGINAL FILE

CASE NAME: QJJ% (%*Pomda/;@,

CASE NUMBER: [0 tf5 R

ALJ: Q/w-cb,m, Sloou
RE: li{f;zr,[ g/;—? e

Thanks, Ann ©

. Complets items 1, 2, and 3. Also complete -9 Y c .

itern 4 if Restricted Delivery is desired. x{V .,44 LI Agent i

" B Print your name and address on the reverse '] - 1 Addressee

: so that we can return the card to you. iy :

. # Attach this card to the back of the mailpiece, & Rooolveg (Fr”nmd Nami)w\/% }%' i %

or oh the frorit if space permits. m W—-:; -’Z}@’ i

[ Is delivery acidress different from item 17 O Yas

If YES, enter delivery address below: T3 No

1. Avligle Addressed to:

IAN V BETZ

QFFICE OF THE CITY ATTORNEY

1221 SW FOURTH SUITE 430 " |'3. Service Type

PORTLAND OR 97204 , Micertified Mait I Express Mail

T} Registared 2 Return Receipt for Merchandise
T Insured Mail T C,0.D,

4. Restricted Delivery? (Exira Fes) Tl Yes

2. Article Number

(Transfar from service iapel) /1 O C{ q 5%0{3 D / 5 7 3\ ’ L{ 92 (l L{?

PS Form 3811, August 2001 Domestic Return Recalpt 102605-01-M-2509"

Postage | §
Certified Fee
Postimark
Return Asceipt Fee Here

{Endorsement Required)

Resiricted Delivery Fae
{Enciorsement Hequired)

b Clpgrrdis. dnin_mmnlnfnd_hl raltod ——

“TAN V BETZ
Siset Avi N OFFICE OF THE CITY ATTORNEY
.............. 1221 SW FOURTH SUITE 430

Biata, 71
City, State NADTT AN MR 07704

o089 3ung 0O0LS 7214 2R7S




i

PLEASE PLACE IN ORIGINAL FILE
CASE NAME: Q/\)CM oL, yodond
CASE NUMBER: ID&JJ( =

A Ondnie Shoon

RE: \D\'Ldl Mg\) ML

Thanks, Ann ©

B Complete items 1, 2, and 3. Also complete
item 4 if Restricted Delivery is desired.

& Print your name and address on the reverse )
50 that we can return the card to you.

& Attach this card to the back of the mailpisce,
or on the frent if space permits.

1. Ariole Addrassed 1o D. s delivery addrass different from item 17 O Yes
- Artiele rssea to: I£ YES, anter defivery address below: &I No

UANVBETZ

OFFICE OF THE CITY ATTORNEY

1221 8W FOURTH SUITE 430 ‘
3. Service Type

PORTLAND OR 97204 ertifizg Mail O Express Mail N

O Registered [ Return Recelpt for Merchanmse .
[ Insured Mail & C.OD.

4, Hestnctsd Dellvery? {Extra Fee)

[J Yes

2. Article Number

(Transfer from service label) 7099 3400 001 5 721 4 3331

PS Farm 3811, August 2001

Domestic Return Receipt

102595-01-M-2509

Postage

Cettifiad Fee postmark

Hera
Heturn Recelpt Fee

{Enciorsament Required)

Restricted Delivery Fee
{Endorsamant Required)

Total Postage & Fess

Reciplent’s Name » (Ploase_Print Clear JiLL o be completed by mailer) maiter)
. JANVBETZ [
SiEt ARl OFFCE OF THE CITY ATTORNEY
 J221 SW FOQURTH SUTEA30 e
“Eily, Sigte, 2 PORTLAND OR G§7204

»p99 3400 ORLL 72LH 3334




State of Oregon

Department of Environmental Quality Memorandum
To: Environmental Quality Commission Date:  June 23, 2004
From: Mikell O’Mealy, Assistant to the Commission and Director

Subject: July 15-16, 2004 meeting materials

Enclosed are your materials for the June 15-16 EQC meeting, which will be held here in
Portland at DEQ Headquarters. Andrea Bonard will be contacting you soon to confirm
your travel plans and offer assistance with any lodging or transportation needs you may
have.

We will begin on Thursday moming with a tour of the City of Portland’s combined sewer
overflow control program, including stops at a number of “big pipe” construction sites.
This packet includes background information on the big-pipe project. Please plan on
meeting in the ground-floor lobby of DEQ Headquarters by 8:30 a.m. for the tour. We'll
start the regular meeting Thursday afternoon after lunch and conclude on Friday by mid-
afternoon. I’ ve enclosed a “master agenda” for the meeting showing approximate
timelines for all items.

In addition to these materials, I will soon send you a staff report for Item L: Informational
Item on the Board of Forestry’s Water Protection and Riparian Function Rules. We are
making final changes to this report now.

If you have any questions about the meeting or these materials, please contact me at 503-
229-5301, or toll-free at 1-800-452-4011 ext. 5301 in the state of Oregon. Unfortunately,
I will not be able to join you for the July meeting, but will be thinking of you and how
much fun you’ll be having in room 3A. I'll give you a call shortly before the meeting to
check in on whether there’s anything I can help you with. Thanks.




Bluster Agenda ~ showing presenters and approximate fming of egenda ftems

July 15-16, 2004 EQC Meeting
DEQ Headquarters, Room 3A
811 SW Sixth Ave., Portland OR 97204

Meet in the ground-floor lobby of the DEQ Headquarters building (811 SW Sixth Ave,,
Portland) and join rented school bus for tour.

Attending: Commissioners; Dick Pederson, DEQ Northwest Region Administrator; Neil
Mullane, DEQ Northwest Region Water Quality Manager; Richard Santner, DEQ Northwest
Region Water Quality Specialist; Anne Price, DEQ Office of Compliance and Enforcement
Administrator; Mary Abrams, DEQ Laboratory Administrator; Helen Lottridge, DEQ
Management Services Division Administrator Virgil Adderley and Paul Gribbon, Portland
Bureau of Environmental Services (BES); other BES staff will meet us at the tour sites:

e Nicolai shaft site at NW Front Street

Swan Island Pumyp Station site

Columbia Blvd. plant site

Rarosey Lake at Kelly Point

Possibly City of Portland BES lab if have time

Return to DEQ headquarters for a working lunch in room 3B

Regular EQC Meeting, DEQ headquarters, room 3A

A. Contested Case Number WQ/M-NWR-01-100, regarding the City of Portland, Ankeny
Pump Station; Attorneys Lynn Perry, Oregon DOI; Jeff Bachman, DEQ; Jan Betz, City of
Portland

B. Contested Case Number AQ/AB-NWR-02-181, regarding Vickers/Nelson & Associates,
Construction Program Management, Inc.; Attorneys Shelley Mclntyre, Oregon DOJ; Bryan
Smith, DEQ; and David Meyers

Break

C. Director’s Dialogue

D. Informational Item: Update on DEQ’s 2005-2007 Budget Request, Lauri Aunan

E. Rule Adoption: Oregon Title V Operating Permit Program Fee Increase, Annette Liebe, Pat
Vernon, Kathleen Craig

Executive Session, DEQ headquarters, Room 3B

Regular EQC Meeting, DEQ headquarters, Room 3A

F. Approval of minutes

G. Action Item: Consideration of a Pollution Control Facilities Tax Credit Request for Far
West Fibers, Inc., Helen Lottridge and Maggie Vandehey

H. Informational Item: Status of the Chemical Stockpile Emergency Preparedness Program,
Beverlee Venell, Director of the Office of Homeland Security, or Ken Murphy, OEM Director
I. Informational Item: Briefing from the U.S. Army and Washington Demilitarization Company
on Preparations for the Start of Agent Operations at the UMCDF; UMCDF Permittees

J. Informational Item: Status of the DEQ Review for the Start of Agent Operations at the
UMCDF, Dennis Murphey and Sue Oliver

Break

Public Forum

K. Rule Adoption: Permit Fees for Small Municipal Separate Storm Sewer Systems and
General Permit Fees, Holly Schroeder, Mark Charles

working lunch in Room 3B

L. Informational Item: Board of Forestry’s Water Protection and Riparian Function Rule
Development Status Report, Holly Schroeder and Ted Lorensen, ODF

M. Begin performance appraisal process for Director

Thursday, July 15
8:30 am.
noon

1:00 -2:00
2:00 = 3:00
3:00~3:15
3:15-3:45
3:45 - 4:30
4:30 - 5:00
Friday, July 16
8:00 - 9:00
9:00 —9:05
9:05 -9:15
9:15 -9:30
9:30 -10:15
10:15-11:15
11:15-11:30
11:30 - 11:45
11: 45 -12:15
12:15

1:00 — 1:45
1:45 - 2:00
2:00-2:05

N. Commissioners’ Repotts




Oregon Environmental Quality Commission Tuly 15-16, 2004 Agenda

Oregon Environmental Quality Comimission Meeting
July 15-16, 2004
Department of Environmental Quality (DEQ) Headquarters
811 SW Sixth Ave., Room 3A, Portland, Oregon

On the morning of July 15, prior to the regular meeting, the Environmental Quality Commission
will join DEQ staff and representatives from the City of Portland for an on-site inspection of the
City’s Combined Sewer Overflow control program. The Commission will visit a number of
construction sites for the control program on the West side of the Willamette River before
returning to DEQ Headquarters for a working lunch and the regular meeting.

Thursday, July 15, beginning at 1:00 p.m.

A. Contested Case Number WQ/M-NWR-01-100, regarding the City of Portland,
- Ankeny Pump Station

The Comrmss10n will consider a contested case between the DEQ and the City of
Portland’in which the City appealed a proposed order and $9,000 civil penalty for
discharging waste into waters of the state. Jan Betz, Deputy City Attorney, will represent
the City of Portland and Lynn Perry, General Counsel for the Oregon Department of
Justice, and Jeff Bachman, Environmental Law Specialist with the DEQ, will represent
the Department.

B. Contested Case Number AQ/AB-NWR-02-181, regarding Vickers/Nelson &
Associates, Construction Program Management, Inc.
The Commission will consider a contested case between the DEQ and Vickers/Nelson &
Associates, Construction Program Management, Inc., in which the company appealed a
proposed order and $7,200 civil penalty for failing to require an asbestos abatement
contractor licensed by the DEQ to conduct an asbestos abatement project at a North
Portland facility. David Meyer, Attorney at Law, will represent the company and Shelley
MciIntyre, General Counsel for the Oregon Department of Justice, and Bryan Smith,
Environmental Law Specialist with the DEQ, will represent the Department.

C. Director’s Dialogue
Stephanie Hallock, DEQ Director, will discuss current events and issues involving the
Department and the state with Commissioners.

D. Informational Item: Update on DEQ’s 2005-2007 Budget Request
Lauri Aunan, DEQ Budget and Legislative Manager, will give the Commission an update
on DEQ’s development of the agency’s 2005-2007 budget request and solicit guidance on
key issues from Commissioners. In August, DEQ will ask Commission Chair Mark Reeve
to certify the 2005-2007 budget request before it is submitted to the Department of
Administrative Services and the Governor’s Office.

! This agenda and the staff reports for this meeting can be viewed and printed from DEQ’s web site at
http://www.deq.state.or.us/about/ege/ege.htm.




Oregon Environmental Quality Commission Fuly 15-16, 2004 Agenda

E.

*Rule Adoption: Oregon Title V Operating Permit Program Fee Increase

Annette Liebe, Acting DEQ Air Quality Division Administrator, and Kathleen Craig,
DEQ Air Quality Specialist, will propose rules to increase Title V permit program fees by
two percent to adequately fund the Title V program staff for Fiscal Year 2005. Under the
federal Clean Air Act, Title V is a comprehensive operating permit program that DEQ
administers for major industrial sources of air pollution - the highest emitters of regulated
air pollutants in Oregon. To receive ongoing approval from EPA, the Clean Air Act
requires states to fully fund their Title V programs with fees paid by Title V sources. The
proposed increase, which corresponds to the Consumer Price Index, would meet this
requirement and maintain current DEQ staff levels for the program in the coming year.

Friday, July 16, beginning at 9:00 a.m., including a working lunch

At 8:00 a.m., prior to the regular meeting, the Commission will hold an executive session to
consult with counsel concerning legal rights and duties regarding current and potential litigation
against the DEQ, Executive session is held pursuant to ORS 192.660(1)(h). Only representatives of
the media may attend, and media representatives may not report on any deliberations during the
session.

F.

Approval of Minutes
The Commission will review, amend if necessary, and approve draft minutes of the May
20-21, 2004, Environmental Quality Commission meeting,

Action Item: Consideration of a Pollution Contrel Facilities Tax Credit Request for
Far West Fibers, Inc.

Helen Lottridge, DEQ Management Division Services Administrator, and Maggie
Vandehey, DEQ Tax Credit Program Coordinator, will present a request from Far West
Fibers, Inc., for an extension of time to file a for Commission action Pollution Control
Facilities Tax Credit application. The Pollution Control Facility Tax Credit Program was
established in 1967 to encourage investment in technologies and processes that prevent,
control or reduce significant amounts of pollution. The Commission will decide whether
to approve or deny the request at this meeting.

Informational Item: Status of the Chemical Stockpile Emergency Preparedness
Program

The Chemical Stockpile Emergency Preparedness Program (CSEPP) is the emergency
preparedness program for communities surrounding chemical agent stockpile sites.
Beverlee Venell, Director of the Oregon Office of Homeland Security, will give an
update on the current status of CSEPP for communities surrounding the Umatilla
Chemical Depot, and discuss the results of the recent Executive Review Panel meeting.
The Executive Review Panel is appointed by the Governor to annually review the
readiness of the local communities to respond to an accidental release of chemical
warfare agent from the Umatilla Chemical Depot.
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L. Informational Item: Briefing from the U.S. Army and Washington Demilitarization
Company on Preparations for the Start of Agent Operations at the Umatilla
Chemical Agent Disposal Facility
The Commission will hear a briefing from the Umatilla Chemical Agent Disposal Facility
(UMCDF) Permittees regarding site activities in preparation for beginning chemical
agent operations at the UMCDF.,

J. Informational Item: Status of the DEQ Review for the Start of Agent Operations at
the Umatilla Chemical Agent Disposal Facility
Dennis Murphey, DEQ Chemical Demilitarization Program Administrator, and Sue
Oliver, DEQ Senior Chemical Demilitarization Specialist, will present the status of the
Department’s review of UMCDF's compliance with requirements that must be met prior
to the commencement of chemical agent operations. The Commission is currently
planning to make a decision on the start of agent operations at their August 13, 2004
meeting in Hermiston, Oregon. Mr. Murphey and Ms. Oliver will also give an overview
of the information that will be presented at the August meeting and the proposed process
for the Commission's decision.

K. *Rule Adoption: Permit Fees for Small Municipal Separate Storm Sewer Systems -
and General Permit Fees
Holly Schroeder, DEQ Water Quality Division Administrator, and Mark Charles, DEQ
Surface Water Quality Manager, will propose new rules for stormwater management
activities in Oregon’s smaller cities and counties. The rules are part of federal storm
water regulations that require cities with populations under 100,000 and other small
municipalities identified by the state to apply for storm sewer system permits. The
proposed rules would create permit fees for the smaller cities and counties similar to
those for “general” permits and less than typical storm water permit fees for larger
municipalities. The rules would also streamline permitting by encouraging municipalities
to serve as one-stop shopping offices for developers and builders seeking construction
permits to control stormwater runoff.

L. Informational Item: Board of Forestry’s Water Protection and Riparian Function
Rule Development Status Report
The Commission will hear a briefing from Holly Schroeder, DEQ Water Quality Division
Administrator, and Ted Lorensen, Oregon Department of Forestry (DOF) Stewardship
Division Assistant State Forrester, on the status of ODF rulemakings and other activities
under the Oregon Forest Practices Act in conjunction with the Forest Practices
Sufficiency Anslysis completed in October 2002. This builds on the Commission’s
discussion of forest practices and water quality at the February 2004 EQC meeting, and is
in preparation for a joint meeting between the Board of Forestry and the EQC in October
2004.

M.  Discussion Item: Preparing for the Director’s Performance Evaluation
In January 2002, the Commission adopted a process for evaluating the DEQ Director’s
petformance each biennium, and in December 2002, the Commission completed their
first appraisal. This fall, the Commission will conduct a second performance evaluation
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in accordance with their biennial appraisal schedule. At this meeting, Commissioners will
take steps to prepare for the evaluation, including adopting criteria for the appraisal,
appointing a subcommittee to guide the evaluation, and asking the Director to prepare a
written self-evaluation of her performance. The EQC will also discuss the schedule for
conducting the evaluation over the next five months.

N. Commissioners’ Reports

Adjourn

Future Environmental Quality Commission meeting dates in 2004 include:
August 13, Hermiston; September 9-10, Bandon; October 28-29, Tillamook; December 9-10, Portland
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Agenda Notes

*Rule Adoptions: Hearings have been held on Rule Adoption items and public comment periods
have closed. In accordance with ORS 183.335(14), no comments may be presented by any party
to either the Commission or Department on these items at any time during this meeting.

Staff Reports: Staff reports for each item on this agenda can be viewed and printed from DEQ’s
web site at http://www.deq.state.or.us/about/eqc/eqe.htm. To request a particular staff report be
sent to you in the mail, contact Andrea Bonard in the Director's Office of the Department of
Environmental Quality, 811 SW Sixth Avenue, Portland, Oregon 97204; telephone 503-229-5990,
toll-free 1-800-452-4011 extension 5990, or 503-229-6993 (TTY). Please specify the agenda item
letter when requesting reports. If special physical, language or other accommodations are needed
for this meeting, please advise Andrea Bonard as soon as possible, but at least 48 hours in advance
of the meeting.

Public Forum: The Commission will break the meeting at approximately 11:30 a.m. on Friday,
July 16 to provide members of the public an opportunity to speak to the Commission on
environmental issues not part of the agenda for this meeting. Individuals wishing to speak to the
Commission must sign a request form at the meeting and limit presentations to five minutes. The
Commission may discontinue public forum after a reasonable time if a large number of speakers
wish to appear. In accordance with ORS 183.335(13), no comments may be presented on Rule
Adoption items for which public comment periods have closed.

Note: Because of the uncertain length of time needed for each agenda item, the Commission may
hear any item at any time during the meeting. If a specific time is indicated for an agenda item, an
effort will be made to consider that item as close to that time as possible. However, scheduled
times may be modified if participants agree. Those wishing to hear discussion of an item should
arrive at the beginning of the meeting to avoid missing the item.




Oregon Environmental Quality Comnussion July 13-16. 2004 Agenda

Environmental Quality Commission Members

The Environmental Quality Commission is a five-member, all volunteer, citizen panel appointed
by the governor for four-year terms to serve as DEQ’s policy and rule-making board. Members
are eligible for reappointment but may not serve more than two consecutive terms.

" Mark Reeve, Chair
Mark Reeve is an attorney with Reeve Kearns in Portland. He received his A.B. at Harvard
University and his J.D. at the University of Washington. Commissioner Reeve was appointed to
the EQC in 1997 and reappointed for a second term in 2001, He became Chair of the EQC in
2003. Commissioner Reeve also serves as Co-Chair of the Oregon Watershed Enhancement
Board.

Lynn Hampton, Vice Chair

Lynn Hampton serves as Tribal Prosecutor for the Confederated Tribes of the Umatilia Indian
Reservation and previously was Deputy District Attorney for Umatilla County. She received her
B.A. at University of Oregon and her J.D. at University of Oregon School of Law. Commissioner
Hampton was appointed to the EQC in July 2003 and lives in Pendleton.

Deirdre Malarkey, Commissioner

Deirdre Malarkey graduated from Reed College and received her ML A, and Ph.D. from the
University of Oregon. She has served previously on two state natural resource boards and on the
Water Resources Commission and retired as a land use planner. Commissioner Malarkey was
appointed to the EQC in 1999 and lives in Eugene.

Ken Williamson, Commissioner

Ken Williamson is head of the Department of Civil, Construction and Environmental
Engineering at Oregon State University and serves as Co-Director of the Center for Water and
Environmental Sustainability. He received his B.S. and M.S, at Oregon State University and his
Ph.D. at Stanford University. Commissioner Williamson was appointed to the EQC in February
2004 and he lives in Corvallis.

The fifth Commission seat is currently vacant.

Stephanie Hallock, Director
Department of Environmental Quality
811 SW Sixth Avenue, Portland, OR 97204-1390
Telephone: (503) 229-5696 Toll Free in Oregon: (800) 452-4011
TTY: (503) 229-6993  Fax: (503) 229-6124

E-mail: deq.info@deq.state.or.us

Mikell O’Mealy, Assistant to the Commission
Telephone: (503) 229-5301



State of Oregon

Department of Environmental Quality Memorandum
Date: June 24, 2004 |

To: Environmental Quality Commission

From: Stephanie Hallock, Director L .

Subject: Informational Item: City of Portland Combined Sewer Overflow (CSO) Control

Program: Tour of “Westside Big Pipe” Construction Sites and Other CSO Control
Facilities
- Prior to July 15, 2004 EQC Meeting

Purpose of Item  To provide the Environmental Quality Commission (Commission) with an up-

Background
Summary

to-date understanding of the scope and status of the City of Portland’s
Combined Sewer Overflow (CSO) conirol program through visits to active
construction sites and completed facilities.

A large part of the City of Portland is served by a combined sewer system that
historically discharged large quantities of untreated sanitary sewage and storm
water to the Columbia Slough and the Willamette River during most rain events.
Such overflows are a significant public health and water quality concern.

In 1991, the Commission and the City entered into a legal agreement (a
Stipulation and Final Order, or SFQ) which established the framework for a
twenty-year CSO control program that would drastically reduce overflow
frequency and volume. The agreement was amended in 1994 (the amended SFO,
or ASFO).

Now past the halfway point of the program, the City has made significant
progress in controlling CSOs. All milestones and requirements of the SFO and
ASFOQO have been met thus far.

At present, the massive “Big Pipe” facilities that will control overflows from the
west side of the Willamette River are under construction. When completed,
these facilities will capture overflows and convey the combined sewage to the
Columbia Boulevard Wet Weather Treatment Facility. The Commission’s tour
will include stops at these locations. A constructed wetland for the treatment of
separate stormwater and the City’s Water Pollution Control Lab will also be
visited,

Over the course of implementing the CSO control program, the Department has
maintained close coordination with the City on a host of policy, regulatory and
technical matters. The Department also provides engineering review of the
sewerage facilities constructed as part of the City’s program.
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Attachments

Available Upon
Request

Additional
Resource

A. DEQ Fact Sheet on Portland CSOs giving additional background
information

B. Cover Letter and descriptive material from the City

C. 1994 Amended Stipulation and Final Order for Commissioners who do not
already have a copy

Original 1991 Stipulation and Final Order

CSO Management Plan (City of Portland, 1994), or Executive Summary
CSO Management Plan Update (City of Portland, 2001)

Numerous engineering and other technical analyses developed as part of the
program

The City’s Bureau of Environmental Services maintains a very informative
Website about the CSO Control Program at www.cleanriverworks.com.

Approved:

Section: [\ JAX W\ \JM
Division: é é,{// /7, A___/

Report Prepared By: Richard J. Santner

Phone: 503-229-5219




Fact Sheet

Portland Combined Sewer
Overflow (CSO) Management

Background

For many years, a large part of the City of
Portland, about 30,000 acres, has been
served by a combined sewer system in
which sanitary sewage from homes and
businesses, and stormwater from streets,
roofs and driveways flow into a single set of
sewer pipes. During periods of dry weather,
all of the sanitary sewage is delivered by the
sewer system to the Columbia Boulevard
Wastewater Treatment Plant (CBWTP) for
proper treatment and discharge to the
Columbia River.

However, almost any time it rains, the
inflow of stormwater into the combined

swers causes the capacity of the large
mterceptor sewers that run along the
Willamette River to be exceeded, and a
combination of stormwater and untreated
sanitary sewage is discharged to the river.
{In the past, there were similar frequent CSO
discharges to Columbia Slough but these -
have been virtually eliminated as of
December 2000.)

‘While CSO discharges raise several
environmental concerns, the most important
is the risk of contracting disease from
pathogenic organisms that may be found in
raw sanitary sewage. Such risk impairs the
beneficial use of waters subject to CSOs for
safe contact recreation.

In regulatory terms, the CSO discharges
result in vielation of the Water Quality
Standards established by the Environmental
Quality Commission (EQC) for bacteria,
floatables and solids, and other pollutants.
The Wastewater Discharge Permit issued to
Portland by DEQ for the CBWTP expressly
prohibits violation of Water Quality
Standards by the CSO discharges.

To address these violations, the EQC and
Portland entered into a mutually agreed
upon enforcement order cailed a Stipulation

and Final Order (SFO) in August of 1991.
The SFO was amended in Augunst 1994,

The Amended Stipulation and Final Order
(ASFOQ) requires that the frequency of CSOs
to the Willamette River be drastically
reduced by the year 2011. A detailed
compliance schedule of implementation
milestones is set forth, with stipulated
penalties identified for failure to meet the
schedule or to attain the level of CSO
control required.

Portland complies with CSO Order
The City of Portland has thus far met all
CS0O compliance schedule milestones set
forth in the original and amended versions
of the Order.

The City has made substantial progress
constructing the stormwater inflow
reduction facilities that are intended to
reduce combined sewage volume. These
"Cornerstone Projects" include stormwater
infiltration sumps, down spout
disconnections, sewer separations and
stream diversions.

Construction of the major CSO control
facilities for the Columbia Slough sewer
basins--the “Columbia Slough Big Pipe” and
appurtenances-- was completed at the end of
2000. Overtlows to the Slough will now
oceur only with the largest storms,

averaging about three overflow events per
decade,

Construction of the massive CSO control
facilities for the west side Willamette River
sewer basins--the “West Side Big Pipe”-- is
now under way, with completion scheduled
for December 2006.

Detailed planning and pre-design for the
gven larger CSO control facilities for the
east side Willamette River sewer basins is
well advanced. Construction will begin no
later than May 2008, with completion by
late 2011.
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Water Quality
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Contact:
Richard J. Santner
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See also City’s Bureau of
Environmental Services
CS0 Website at:
www.cleanriverworks.com
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C--Portland ¢SO chronology

Y .bgust 1991

The BEQC and the City execute original SFO
to address permit violations caused by
CS0s. SFO requires that CSO discharges to
Columbia Slough and Willamette River be
controlled except when 10 year return
summer storm/35 year return winter storm or
larger occur. Development of CSO
Management Plan is required.

June 1993

Draft Management Plan is completed. It
analyzes facilities and costs needed to meet
level of CSO control specified in SFO, and
other more and less stringent levels of
control for the Willametie River discharges.

November 1993-March 1994
The non-decision making "Collaborative
Process" Committee ( 2 EQC members, 2
City Council members, DEQ Director, a
Portland Bureau of Environmental Services
senior manager) hold a series of well-
attended public meetings to evaluate options
identified in the Draft Management Plan.
Committee recomumends to EQC and City
ouncil that a less stringent level of CSO
control than specified in the SFO be adopted
for Willamette discharges, but that
Columbia Slough control requirement
remain as in SFO.

June-August 1994

EQC and Council concur in Collaborative
Process Committee recommendation and
execute ASFO, CS0 control requirement
for Willamette is set at 3 year return summer
storm and 4-in-year winter storm because it
is the most "cost effective” level of control.
This reduces estimated overall CSO control
program cost from about $1billion to about
$700million (in 1993 dollars).

December 1994

City completes Final CSO Management
Plan, which elaborates on facilities needed
to meet ASFO. EQC approves "Schedule
and Control Strategy" set forth in Final Plan
in April 1995.

January 1996
EQC adopts new "Bacteria Rule" Water

Quality Standard which establishes 10 year
summer/5 year winter storm prohibition of
raw sewage discharges as regulatory
standard, but allows EQC to approve less
stringent standard for individual CSO
systems. DEQ considers prior EQC
concurrence in ASFO and Final
Management Plan to constitute such
approval for Portland's C8Os to Willamette.

1995-2004

Ongoing "Cornerstone Projects" (sewer
separations, storm water sumps, down spout
disconnections, stream diversions, sewer
system inline storage optimization) make
significant progress to remove storm water
from combined sewer system and reduce
volume of CSO discharges.

March 1998

NWEA and City settle 1991 citizen lawsuit
on CSQOs. Terms of settlement include
commitment by City to implement ASFO
and plaintiffs standing to seek relief from
court for City's failure to comply with ASFO
schedule.

2000-2001

Columbia Slough CSO contrel facilities
completed December 2000. Seven C8O
discharge points on the Willamette
eliminated by December 2001

December 2001

City prepares CSO Management Plan
Update pertaining to configuration of
Willamette sewer basins control facilities.

2001-2004

Construction of major west side Willamette
control facilities begun in 2001 with
completion in 2006. Construction of major
east side control facilities to follow with
completion by 2011,

PE-CT
Alternative Formats
Alternative formats of this document can be
made available. Conract DEQ Public
Affairs for more information (503) 229-
5696.
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@ —— CITY OF PORTLAND :
L ENVIRONMENTAL SE

1120 SW Fifth Avenue., Room 1000, Portland, Oregon 97204-1912  Dean Marriott, Director Dan Saltzman, Commissioner

Friday, June 04, 2004

M. Richard Santner

Oregon Department of Environmental Quality
Water Quality Division

2020 SW Fourth Avenue, Suite 400

Portland, OR 97201-4987

Subject: EQC Tour of Portland CSO Facilities on July 15, 2004

Dear Richard:

The City of Portland is pleased to host a‘tour of our combined sewer overtflow (CSO) facilities
for the Environmental Quality Commission {EQC) on the morning of July 15, 2004. This tour
will provide the Commissioners with an on-the-ground view regarding the status of the CSO
Program, the construction of the Willamette CSO Facilities, and the operation of the Columbia
Slough CSO Facilities. The tour will begin at the Westside CSO construction office near NW
21°" and Nicolai, and will conclude at the Water Poltution Control Lab in North Portland. The
primary elements of the tour will include:

e Visit to the Nicolai Mining Shaft Site and the Tunnel Segment Fabrication Site. (This
visit will be preceded by a 10-minute status report on the Westside CSO Project and a
20-minute safety training required to visit the sites.)

* Visit to the Swan Island Pump Station and Confluence Structure construction sites.

e Visit to the Columbia Boulevard Wastewater Treatment Plant to view the Wet Weather
Treatment Facilities.

¢ Visit the Ramsey Lake Wetland, which was designed and constructed to treat stormwater
separated from the North Portland combined sewer area.

s Visit the Water Pollution Control Lab, an award-winning building displaying stormwater
management techniques used in reducing flows to the combined system.

Please find enclosed our recent Combined Sewer Overflow Progress Report that describes the
status of the CSO program and in particular the Westside CSO construction. Also enclosed is
the “West Side Big Pipe Update” mailer that provides additional information on the project
mcluding expected impacts for the citizens of Portland.

B-1
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We look forward to spending this time with you and the EQC members in July. If you should
have any questions regarding this information or require additional materiais, please feel {ree to
contact me.

0l

Virgil C. Adderley,
CSO Program Manager

Enclosures
ce: Dean Marriott, BES Director
Paul Gribbon, Chief Engineer for Willamette CSO Construction

B-2
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Aladspent C

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION
OF THE STATE OF OREGON

DEPARTMENT OF ENVIRONMENTAL QUALITY,
OF THE STATE OF OREGON,

AMENDED STIPULATION
AND FINAL ORDER
No. WQ-NWR-91-75

)
)
)
Department, )| MULTNOMAH COUNTY
)
v. )
)
CITY OF PORTLAND, )
' )
Respondent. )
. )
)
WHEREAS:
1. On ARugust 5, 1891, the Department of Environmental

Quality (Department or DEQ) issued National Pollutant Dischaige
Elimination System (NPDES) Waste Discharge Permit Numbér‘100807
(fermit) to the City of Portland (Respondent),'pursuant-to
Oregon Revised Statutes (ORS) 468B.056 and.the Federal Water
Pollution Control Act Amendments of 1972, P.L. 92-500, as
amended. 'The Pe;mit authorizes the Respondent to construct,
iﬁstall, modify or operate waste water treatment control and
disposal facilities (facilities) and discharge adeéuétely' 
treated wasté waters into the Columbia River, Columbia Slough
and ﬁillamette River, waters of’the state, in conformance with
the requirements, limitations and conditions set forth in the
Permit. The Permit expires on March 31, 1996.

2. Respondent’s sewage collection system is comprised in
vart of combined sewers designed‘to collect both sanitary sewage
and storm runoff water. The combined sewer system is designed
and intended to collect and transport all sanitary sewage to

Page 1 AMENDED STIPULATION AND FINAL ORDER (WQ-NWR-51-75)
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Respondent’s sewage treatment plant during periods of dry
weather; however, during some periods of wet weather, the
Combined sanitary sewage and storm runcff entering the system
exceeds the system’s capacity to collect and transport sewage to
the sewage treatment plant. At such times, the excess combined
sanitary sewage and storm runcff are aischarged through bypass
pipes, commoniy referred to as Combined Sewer Overflows or
CS0’s, directly to the Willamette River and éolumbia Slough,
wafers of the state, without treatment. Responden?’s systenm
includes 54 Combined Sewer Overflows. In addition, ﬁesPondent
owns and operates sewade pump étations, one of which, the Ankeny
Pump Statioh, may not be capable of pumping all incoming.
combined sanitary sewage and storm runoff during periods of wet
weather. At such times, combined sanitary sewage and storm
runoff are discharged from the Ankeny Pump Station directly to
the ﬁillamette River without treatment. The discharges of
combined sanitary sewage éﬁd storm runoff from the Combined
Sewer Overflows and the Ankeny Pump'Statioﬂ_(Discharges)-may‘
cause violations of Oregon’s water quality standards for Fecal
Coliform bacteria and possibly other parameters in the Columbia
Slough and the Willamette River.

3. Respondent’s prior NPDES permit, issued on September

18, 1984, did not expressly identify the combined sewer overflow

discharge points that are part of the sewer system. Prior to
the development of the Department’s final draft ‘Oregon Strategy

for Regulating Combined Sewer Overflows (CSOs)‘’ on February 2L,

Page 2 AMENDED STIPULATION AND FINAL CORDER (WQ-NWR-391-75)
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1991, as a matter of policy the Department did not always list

CSO discharge points in an NPDES permit but, in many instances,

issued permits for an entire sewer system. EPA’s Region 10

office approved the issuance of such permits. Respondent’s 1984
NPDES permit is a permit for the sewer system, which includes
€SO outfalls, but did not contain specific effluent limitations

for CS0Os.

4, Since. the adoptién of water quality standards for the

Willamette Basin (included in Oregon Administrative Rules 340-

41-445) by.the Environmental Quality Commission in 1976,
Respondent has discharged combined sanitary sewage and storm
runoff and may have caused violations of water gquality .

standards. These water quality standards include narrative

limitations on visible solids and flcatable material and numeric

limitations for bacteria and other'parameteis.

5. °'DEQ and the Respondent recognize that until new or
modified faéilities are cdnstruéted aﬁd put into full opgration,
Respondent may cause viclations of thé water guality standérds
at times.

6. Oon August 5, 1991, Stipulation and Final Order No. WQF
ﬁﬁR—91—75,(0rder) came into effect. Under terms of the Order,
Respondent is required to carry out necessary studies and
corrective actions to eliminate the discharge of untreated
overflows from Respondent’s combiﬁed sewer system, up to a one
in ten year summer storm event and up to a one in five yéar

winter storm event (allowable overflow frequency) -

Page 3 AMENDED STIPULATION AND FINAL ORDER (WQ -NWR-91-75)
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7. The August 5, 1991, Stipulation and Final Order, No.
WQ-NWR-91-75, called ﬁor the following activities to be

implemented by Respondent, each of which was accompiished in a

timely manner:
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a. By no later than September 1, 1991, the
Respondent shall submit to the Department a draft scope of
study for‘the facilities plan. The scope of study shall
include an ocutline of the final facilities plan céntent,
and sufficient detail on how the necessary informatisn is
to be obtained to complete the facilities plan< The
facilities plan shall, at‘a minimum, include a
characterization of the Discharges including volume, times
of discharge, and bacterial and chemical content;
alternatives for eliminating water quality violations
attributable to CS0’s; the environmental and other impacts
of the alternatives evaluated; the estimated cost of the
alternatives; an evaluation of the impact of the €SO
control alternatives on the Columbia Blvd. wastewatér-
treatment plant; if the CSO alternatives will cause permit
violatiéns at the treatment plant, an evaluation of
alternatives to expand or upgrade the treatment plant so as
to maintain compliance with existing discharge standards;
recommended control alternatives including any required
plant upgrades that will result in cqmpliance with water
quality standards for the CS0O discharges and compliance
with the existing treatment plant discharge standards; a .

AMENDED STIPULATION AND FINAL ORDER (WQ-NWR-91-75)
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detailed implementation schedule for completing the
recommended actidns; a detailed demonstration that the
recommended actions are the least cost/environmentally
sound alternatives that will achieve the discharge
limitations specified in this order; and a mechanism f&r
financing the recommended improvements. The facilities
plan shéll include detailed implementation plans and
financing plans for attaining compliance with épplicable
watér gquality standardélat ali”CSO’s alternatively: (1) for
attgining compliance at all CSQ’s by December }, 2006; and
(2) for attaining compliance at all cS0’s by December 1,

2011;

b. By no later than October 1, 1991, the Respondent

" shall submit to the Department a draft scope of study for

an interim control measures study. The interim control
meashres‘study shall include a brief narrative description
Qf each control measure; whicﬁ CS0’s would be affec@ed-by
each control measufe; the estimated impact of each coﬁtrol
measure on quantity, gquality, and timing of discharge; the
estimated imﬁact of each control measure on beneficial
uses; the estimated capital cost aﬁd annual operation and
maintenance cost for each control measure; and the
estimated time needed to install or initiate each control
measure. The interim control measures to be evaluated ang
included in the interim control measures study shall
include but are not limited to the following: screens and

AMENDED STIPULATION AND FINAL ORDER (WQ-NWR-91-75)
MW\WC12\WC12721.5.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

other technologies for removing large solids and
floatables; maximization of in-line storage including
passive and automatic regulators; removal of new and/or
existing roof drain connections from the sewer system;
increased line flushing including an evaluation of timing
and locgtion of flushing activities; increased street
sweeping; the review and modification of pfetreatment
program; and increaseé cléanihg of catch basins;

c. Within thirty (30) days of receiving written
comments from the Department, the Respondent Shall submit
to the Department final approvable scopes of study for
interim control measures study and the facilities ﬁian;

d. - By no later than December 31, 1992, the |
Respondent shall submit the portion of -the facilities plén
that characterizes Combined Sewer Overflows;

e. By no later than December 31, 1992, the
Respondent shall submit the draft interim control measures
study to be used by the Department and the Commissi;n to
determine appropriate and reasonably practicable interim
control measures to reduce water quality impacts until such
time as final compliance is attained.

f. Within thirty (30) days of receiving written
comments from the Department, the Respondent shall submit
to the Department and the Commission the final interim
control measures study that is approvable by the Depaftment
as to content and completeness; |

AMENDED STIPULATION AND FINAL QORDER (WQ-NWR-91-75)
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g- Upon submission of the £inal interim contrel
measures study, the Commission, upon recommendation of the
Department, shall esﬁablish the required interim contral
measures and the schedule for their implementation;

h. By no later than July 1, 1993, the Respondent
shall submit a draft facilities plan to the Department;

i.. Requiring Respondent to implement the interim
control measures‘as.épecified in Attachment 1 to this
,ordér;

8. On July 1, 1993, as required by paragraphr 7. h. above,
Réspondent submitted a facilities plan that included information
on how Respondent intended to meet the terms of the order.
Included in the facilities plan was an evaluation of other
possible allowable overflow frequencies, including environmental
impacts, control technologies, costs, and other impacts of the
control measures reguired to meet the alternative allowable
overflow frequencies.

9. At the time the parties agreed to the terms of tﬂe
SFO, it was understood that the Respondent did not have
sufficient information necessary to adeguately characterize the
City’s combined sewer system. Several of the activities in the
schedule set out in the SFO were designed to develop that data
so that an appropriate facilities plan could be implemented.
Paragraph 13 of the SFO provided for amendment of the

requirements of the Order, in recognition that information

Page 7 AMENDED STIPULATION AND FINAL ORDER (WQ-NWR-91-75)
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acquired during the facilities planning process could lead to

beneficial strategies that differed from the terms of the SFO.
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a. In the course of gathering data andgd conducting
the activities set out in the SFO, the Respondent has
developed a substantial body of information about the
combined sewer system: the number and duration of
overflows; the character [composition] of overflows, the
impact of overflows on water Quality, technology for €SO
control, project costs and potential economic impacts.
Also during this time the federal government developed a
draft pelicy providing guidance to thé States about Cso
control.~

b. In light of relevant information developedldurinc
the facilities planning process, the Department, the
Commission and the Respondent agreed to conduct a
collaborative process to evaluate the requirements of the
SFO“in an effort to achieﬁe an.appropriate leveliof C30 |
control, pursuant to paragraph 13 of the SFO. In'tﬁe fall
of 19593 a Collaborative Committee (Committee) was formed,
consisting of two Environmental Quality Commission
Commissioners, two City of Portland Commissioners, the

Director of DEQ and the intergovernmental affairs

- coordinator for the City’s Bureau of Environmental

Services.
C. The Committee held four public informational
meetings between October 18, 1993, and December 14, 1993,

AMENDED STIPULATION AND FINAL ORDER (WQ-NWR-91-75)
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in whicﬁ they heard presentations and public testimony
about the history of the Willamette River; the value of the
environment and the importance of-the river to the City of
Portland, the Sﬁate and its ;esidenté; wvater quality and
pollution; health risks related to CSOs; economic issue ang
alternative strategies for CSO.control. The committee held
two addiﬁionallpublic meetings in January 1994 to discuss
issues and recommendations. The Committee members held
oéen discussions of the issues during each meeting during
wﬁich_there was also an opportunity for public;testimony.

d. As a result of information offered during the
presentations, public comment and Committee discuséioné in’
the course of the collaborative process, the following
issues were identified as fundamental to achieving
consensus regarding CSO control:

b The-people of the Portland Region place a high
value on the Willamette River and good water
quality..'The River’s imporﬁance to the peopie of
Portland and the value of water quality both
continue to increase over time.

¢ Recreational use of the river is an important use
which demands high quality water.

¢« It is prudent public policy to establish the goal
of eliminating untreated sewage discharges to

public waters.

AMENDED STIPULATION AND FINAL ORDER (WQ-NWR-91-75)
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Page 10

Discharge of untreated sewage to public waters in
Oregon.constitutes a potential threat to public
health and safety -- even when bacteria standardé
are met. Bacteria standards are an imperfect
measure of public heélth.protection.

Untreated sewage discharges will occasionally
éccur, whether due to unavoidable equipment
breakdowns, natural disasfers, or other causes.
Even under the most stringent regulatory apprbach
imaginable, complete elimination is not
realisticélly achievable.

It is therefore good public policy to requifé
that, whenever decisions are made regarding.
sewerage facilities, cost effective options to
reduce the fregquency and guantity of untreated
sewage discharges be evaluated and implemented.
CSOs are a significant contributor of untreéted

sewage discharges to the Willamette River in the

.Portland area and to the Columbia Slough.

Prudent public policy dictates the need to reducé
combined sewer overflows significéntly.
Responsible public policy calls for a cost
effective approach to CSO reduction.

Based on analysis of alternatives presented in
the facility plan, CSO control beyond the level

achieved with the Enhanced Draft Federal Policy

AMENDED STIPULATION AND FINAL ORDER (WQ-NWR-91-75)
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alternative (96% reduction of overflow volume)
appears to be very costly for a relatively small
increment of water guality improvement.

* New technology may emerge that will provide more
cost effective methods of reducing CSOs than are
available today.

e The Cornerstone Projects, outlined in the draft
facilities plan, and a phased implementation for
€S0 control provide an opportunity to
periodically review progress and provide cos£
effective :esults.

e. The Respondent is committed to an overall policy

of water quality improvement and is implementing a

coﬁprehensive clean river strategy. Elements of this

program include:

Page 11

e In-process projects to increase secondary
treatment capacity to serve the growing seyeréd
population of Portland: ‘

- Modifications to the Columbia Boulevard
secondary treatment plant to increase the
effective hydraulic capacity of the
' secondary: portion of the plant from the
initial design capacity of 100 mgd to 160
mgd.

- Construct a seccnd force main from the
Inverness Site to the Columbia Boulevard

AMENDED STIPULATION AND FINAL ORDER (WQ-NWR-91-75)
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Secondary Treatment Plant to serve the

expanding sewvered population in Mid-

Multnomah County. Design is scheduled for
completion in June 1996. Construction
completion and startup is scheduled for July

1998.

* Other in-process enhancement programs:

- Clean Rivers Program —- This program is a

comprehensivé approach to suffaqe water
quality management within the city and
includes stérmwater management (development
controls, industrial controeols, erosion and
sediment ccntrois, etc.); £flood control and
drainage; and watershed management projects
including but not limited to those in
Columbia Sloﬁgh, Johnson Creek, Balch Creek,
and Fanno Creek in the Tualatin Basin.
Collection System Structural Assessmeﬁt and
Enhancements —- These projects are intended
to identify and correct problems in the
existing system to increase the storage and
transport capacity and eliminate any
untreated overflows'during times when no

rain is falling (ie. dry weather) .

Cornerstone Projects: Cost effective projects

to reduce the magnitude of the problem by getting

Page 12 AMENDED STIPULATION AND FINAL ORDER (WQ-NWR-91-75})
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storm water out of the combined sewer system:
(estimated capital cost = $240 million in 1993
dollars)

- Roof Drain Disconnects;

- Storm Water Sumps;

- Stream Diversiéns;

- Selective Localized Sewer Separation.
Columbia Sloﬁgh: Implementation of a high level
of control of combined sewer DVerfiows to the
Columﬁia Slough. Columbia Slough is considered a

sensitive water body because of low natural

stream flow and the very limited ability to

assimilate wastes and cleanse ltself. Because the

Slough is a sensitive water body, Portland agrees

that it requires a high level of control

equivalent to the level specified in the 1931
SFO. The estimated capital cost to achieve that
level of C§ntrol is $150 million in.1993 doliars
for facilities for capture, storage, and
treatment of combined sewer overflows, and
discharge bf the treated effluent to the éolﬁmbia
River. |

Willamette River CSO Control Options: The

Portland Facility Plan evaluated 4 alternatives for

Willamette River Contrcl. The Cornerstone Program Projects
and Columbia Slough Cleanup mentioned above are included

Page 13  AMENDED STIPULATION AND FINAL ORDER (WQ-NWR-91-75)
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within the capital cost estimates for each of these
options. Attention was given to developing alternatives so
that other community benefits would result, including
relocating any remaining overflows to minimize impact on
high priority beneficial use areas. The "Enhanced Draft

"Federal Policy Level" alternative reflects a policy

‘decision which seeks to responsibly balance competing

demands and ?riorities,‘costs and benefits. This option

‘consists of the following basic components:

* 96% reduction of overflow volume ’

* BAn estimated $7do million capital investment (in
1993 dollars, including Cornerstone Projecﬁé and
Columbia Slough Cleanup). |

e Winter design storm equivalent: 3-4 overflows
per year. 250 mg overflow in typical year;

e Summer design storm equivalent:‘ storm that would
have a 1 in three year occurrence frequency.
Based on last 15 years of data, rainfall QOuld
have produced 2 overflow events of 2 days
duration each in the last 15 yearsL

¢ Overflows would cause bacteria standards to be
exceeded 65 hrs .in winter.

* 5 mile tunnel, primary treatment and
disinfection, discharge to Willamette. ‘(Larger
facilities than in the Draft Federal Policy Level
alternative.)

Page 14 AMENDED STIPULATION AND FINAL ORDER (WQ-NWR-91-75)
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* Average monthly sewer rate projected to be $38-41
by 2010 (in 1993 dollars).

g. The Respondent is committed to a public outreach
and notification program to encourage community action and
involvement and increase public awareness about €SO control
and water gquality issues.

h. The Respondent is committed to incorporating CSd
reduction agtivities into its ongoing sewer systém planning
and water guality management efforts beyond the terminaticn
of the regquirements of this Order. . ;

i. The Departmeht, with the assistance of an
advisory committee, 1s presently reviewing sevéral.water
quality standards, including the bacteria standard, as part
of the federally required triennial review process.
Following receipt of the committee report, the Department
expects to propose revisions to the bacteria standard to
make it a more meaningful indicator of benefiéial use -
protection., ‘

j. The Department, within the limits of budgetary
authority and federal constraints, is attempting to
increase the effectiveness of controls on nonpeint sources
of water pellution in all areas of the state. In these
efforts, the Department’s fundamental commitment is to
approach all sources of poliuticn on a comprehensive,

watershed management basis.
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10. The Department and Respondent recognized that the
Environmental Quality Commission (Commission) had the power to
impose a civil penalty and to issue an abatement order for
violations of water quality standards. Therefore, pursuant to
ORS 183.415(5), the Department and Respondent have settled
those possible past vioclations referred to in Paragraph 4 and
wish to'limiﬁ and resolve the future vioiations referred to in
Paragraph 5 in advance by this Amended Stipulation and Final
Order. In light of the récent development of EPA and
Departmental'strategies and pblicies governing permitting and
evaluation of CSO impacts on wéter guality, imposition of a
civil penalty at this time is not deemed appropriate by the

Department.

1i. This 2mended Stipulation and Final Order is not
intended to limift, in any way, the Department’s right to proceed
against Respondent in any forum for any past or future

violations not expressly settled herein.
NOW THEREFORE, it is stipulated and agreed that:

12. The Commission hereby issues a final order:
a. Requiring the Respondent to eliminate all
untreated CSO discharges to the Columbia Slough from
- November 1 through April 30 except during storms
greater than or egual to a storm with a five year
.return frequency and to eliminate all untreated CS

Page 16 AMENDED STIPULATION AND FINAL ORDER (WQ-NWR-91-75)
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discharges from May 1 through October 31 except durinc
storms greater than or eqﬁal to a storm with a ten
year return frequency; and requiring Respondent to
eliminate all untreated €SO discharges to the
Willamette River from November 1 through April 30
except during storms greater than or equal.to a étorm
with a four in one year return freguency and to
eliminate all untreated CSO dischargés from May 1 to
October 31 except during storms greater than or equal
to a storm with a three year return freguency, as soo?
as reasonably practicable, but no latef than the
following schedulé:

(1) Within six months of receiving written
comménts from the Department on the draft
fécilities plan submitted to the Department on
July 1, 1993, the Respondent shall submit to the
Department a f£inal facilities plan that is
approvable by the Department as to content-aﬁd
completeness. The Department will review the
facilitlies plan and prepare recommendationglto
the Commission for CSO control strategies and
schedules for, implementing them. Final approval
of the control strategies and schedules To
eliminate untreated CSO discharges will be by the

Commission;

AMENDED STIPULATION AND FINAL ORDER (WQ"NWR—91~75)
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(2) By no later than December 1, 1897, thr
Respondent shall submit final engineering plans
and specifications for construction work required
to comply with Sectien 12.a.(4);

(3) By no later than May 1, 1998, the
Respondent shall begin construction required to
comply with Section 12.a.(4}£

(4) By'no later than December 1, 2001, the
Respondent shall eliminate untreated cso
discharges, subject to the storm return
frequencies speéified in Paragraph 1l2.a. of this
Amended Order, at 20 of the €SO discharge points,
including discharges to Columbia Slough,
consistent with the facilities plan approved by
the Commission; however, the Respondent shall
eliminate all untreated CSO discharges to the
Columbia Siough, subject to the storm return
frequencieé specified in Parégraph 12.a. éf-this
Amended Qrder, by no later than December 1, 2000;

(5) By no later than December 1, 2001, the
Respondent shall submit final engineering plans
and s?ecifications-for construction work required
to comply with Section 12.a.(7);

(6) By Ho later than May 1, 2003, the
Respondent shall begin construction regquired to

comply with Section 12.a.(7);

AMENDED STIPULATION AND FINAL ORDER (WQ-NWR-91-75)
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(7) By no later than December 1, 2006, the
respeondent shall eliminate untreated CSO |
discharges, subject to the storm return
frequencies specified in Paragraph 12.a. of thig
amended Order, at 16 of the remaining CSO
discharge points, consisfent with the facilitiesg
plan approved Ey the Commission;

(8) By*nc later than December 1, 2006, the
Ré5pondent‘shall submit engiﬁeering plans and
specifications for construction work/ required to
gomplyAwifh Section 12.a.(10);

(9) ﬁy no later than May 1, 2008, the
Re5ponden£ shall begin construction required to
comply with Section 12.a. (10); |

{(10) By no later than December 1, 2011, the
Respondent shall eliminate untreated CSO
discharges, subjeét to the storm return
frequenciés specified in Paragraph 12.a. of éhis
Amended'Order, at all remaining €SO discharge
points, consistent with the facilities plan
approved by the Commission;

(11) By no later than September 1 of each
year that this Amended Order-is in effect, the
Respondent shall submit to the Department and to
the Commission for review an annual pregress

report on efforts to eliminate untreated CSO

AMENDED STIPULATION AND FINAL ORDER (WQ-NWR-91-75)
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b.

discharges, subject to the storm return
frequencies specified in Paragraph 12.a. of this
Amended Order. These annual reports shall
include at a minimum work completed in the

previous fiscal year and work scheduled to be

completed in the current fiscal year.

Requiring Respondent to implement the following

L

interim control measures:

Page 20

(1) Respondent shall inspect all diversion
structures on a weekly basis and cleén the
structures as neéessary to maintain hydraulic
performance. Respondent shall report all N
blockages at diversion structures that result in
dry weather diséharges on Respondent’s Daily.
Monitoring Report submitted to the Department on
a monthly basis. Respondent shall record whether
or not a discharge is océurring from each
diversionlstructure'to an outfall, as obsegved at
each diversion structure during the weekly
inspections, and shall make this report available
to the Department upon regquest by the Deﬁartment.

(2) Respondent shall prohibit all
dischargers who reguest Respondent’s approval
prior to a non-permit, periodic, or one-time
batch discharge from discharging during rain

events. Exceptions shall be made only if

AMENDED STIPULATION AND FINAL ORDER (WQ-NWR-91-75)
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extenuating circumstances can be demonstrated to
show that it is unreasonable to apply this
restriction.

c. Reguiring Respondent to comply with all the
terms, schedules and conditions'of the Permit, except those
modified by Paragraph 12.a. above, or of any other NPDES
waste diécharge permit or modified permit issued to
Respondent while this‘*Amended Ordér is in effect.

da. Requiring Respondent to demonstrate that each
untreated CSO discharge has been eliminate%, subject to the

storm return frequencies specified in Paragraph 12.a. of

this Amended Crder, by a means approved by the'Depértment,

within twelve months of the.scheduled date when compliance
is required in this Amended Order. (Nothihg in this
paragraph shall prevenf the Department  from enforcing this
Amended Order during the twelve month demonstration
period.)

e. 'Requiring'Respondent to identify each discha?ge
that is converted to a storm sewer discharge only.

f. Regquiring Respondent, in the event that
Respondent chooses to retain é Discharge with any connected
sanitary wastes, to apply for a2 modification of
Respondent’s permit requestihg a waste load increase and
appropriately sized mixing zone. (Nothing in this
paragraph shall affect the Department’s or the Commission’s

discretion over grénting such a request.)
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g. Reguiring Respondent, upon receipt of a written
notice from the Departmént for any vioclations of the
Amended Order, to pay the following civil penalties:

(i) $1,000 for each day of each violation
of each provision of the compliance schedules set
forth in Paragraph 12.a.
| (1i) $2,500 per cutfall per day for each
CSO outfall fér.which Respondent fails to
demonstrate eliminétion of untreated.cso
discharges as specified in éaragraph 12.4d.
Discharges that ére listed and regulated in
Respondent’s Permit as may be allowed in
Pafagraph 12.f. shall not be subject to
stipulated civil penalties under the terms of
thié Order.

13.  Respondent agrees that the reguirements and dates
specified’ in Paragraph 12 above are firm commitments to
undertake and coﬁplete those Easks within the time required for
the completion of each task subject only to extraordinary . events
beyond Reﬁpondent’s reasonable control which causes or may causé
a délay or deviation in performance of the requirements of this
Aménded Order. In the event of such an extraordinary event, -
Respondent shall immediately notify the Department verbally of
the cause of delay or deviation and its anticipated duration,
the measures thaﬁ have been or will be taken to preveﬁt or
minimize the delay or deviation, and the timetable by which

Page 22  AMENDED STIPULATION AND FINAL ORDER (WQ-NWR-91-75)
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Respondent proposes to carry outrsuch méasures. Respondent
shall confirm in writing this information within five (5)
‘working days of the onset of the event. It is Respondent’s
‘responsibility in the wfitten notification to demonstrate to the
Department’s satisfaction that the delay or deviation has been
or will be caused by circumstances bevond the control and
despite due diligence of Respondent. If Respondent so
,deﬁonstrates{ the Department shall extend times of performance
of related activities under the Stipulation and Final Order as.
appropriate. Circumstances or events beyond Respondent’s
control include, but are notrlimitea to, acts of nature,

unforeseen strikes, work stoppages, fires, explosion, riot,

- sabotage, or war. Increased cost of performance or consultant’s

failure to provide timely reports shall not be considered
circumstances beyond Respondent’s control.

14. -Regarding the violations set forth in Paragraphs 4 and
5 aﬁove, which are ekpressly settled herein without penai?y,
Respdndent and the Department hereby waive any and all of ﬁheir
rights to any and all notices, hearing, judicial review, and to
service of a copy of the final order herein. The Department
reserves the right to enforce this order through appropriate
administrative and ﬂudicial proceedings.

15. Regarding the schedule set forth in Paragraph 12.a.
above, Respondent acknowledges that Respondent is responsible
for complying with that schedule regardless of the availability
of any federal or state grant monies.

Page 23 AMENDED STIPULATION AND FINAL ORDER (WQ-NWR-91-75)
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16. The terms of this Amended Stipulation and Final Order
may'be amended by the mutual agreement of the Commission and
Respondent, after notice and opportunity for public comment; or
with respect to the compliance schedules or limitations herein,
by the Commission if it finds, after review and evaluation of
the facilities plan including alternative discharge limitations
and the alternétive schedulgs required under Paragraph 7.a.,
that modification of this Amended Order is reasonable. It is
understood that the draft facility plan submitted on July 1,
1993, has provided substantial additiénal info;matién that was
not aVailéble when the original.ordef was entered. Therefore,‘
it is intended that any modification of this order under this
paragraph be justified by a showing of substantial and new
circumstances or substantial and new technqlogieé.

17. Respondent acknowledges that it has actual ndtice of
the contents and reguirements of the Amended Order and that
failure te fulfill any of the requirements hereof would
constitute a violation of this.Amended Order and subject
Respondent to payment of civil pehalﬁies pursuant’to Paragraph
12.g. above.

- 18. This Amended Order shall terminate 60 days after
Respondent demonstrates full compliance with the reguirements of
the schedule set forth in Paragraph 12.a. above.

1g. If it becomes necessary to allocate wasteloads as a
result of either the Willamette River or the Columbia River

being designated as Water Quality Limited, the parties agree
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that Respondent’s reductions in discharges pursuant to this
agreement will be considered as contributing to Respondent’s
share of the obligation to achieve water quality standards.
Nothing in this paragraph shall affect the Commission’s
authority to revise water quality standardé pursuant to

applicable law.

20. The Respondent shall continue to implement the

. Cornerstone Projects, as ottlined in the draft facilities plan

whiéh was submittéd to DEQ on July 1, 1593, on a schedule that
is approved in the final facilities plan. p

21. The Respondent may submit to the Department no later
than December'l,_zooi,‘aﬁd December 1, 2006, or at other
aﬁpropriate times during the iﬁplementation of the facilities
plan, an updated facilities plan report evaluating the
effectiveness of CSO control te;hndlogies, including, if
appropriate, recommendations for reevaluation of aétivities
necessary to acgompliéh the requirements of this Order if new
information or technologylhas become évailable. " DEQ shall-
approve or disapprove the recommendations within six months of
receipt of the updated facilities plan.

22. Theée Respondent shall implemenf CSO control measures as
outlined in the facilities plan in a phased approach, with the
highest priority for control of CSO discharges in high contact
;ecreation_areas.

23. Respondent, the Commission, and the Department agree

that further reductions in untreated diséharges beyond the level
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to be achieved through the Enhanaed Draft Federal Level
~alternative, particularly in the period of May 1 thrdugh October
»jl, are desirable if the reductions can be done in a cost
effective manner. Further, it is recogniéed that during the
term of the Ordér advances in technology may result in
additional cost-effective control measures not currently known
or available. i
| a. During the period of this order, whenever
Ssewerage planning, capital improvement pfojectg,.operation
and maintenance planning, and other water quality
management activities are undertaken that are not included
with the approved facility planf an evaluation shall.ﬁe
made of oppoftunities‘to achieve further reductions in the
frequency and volume éf CS0s. Such evaluation shall take
into account generaliy accepted technologies, potential
innovative technologies, cost effectiveness, and
envifonmental benefit achieved. Potential innovative
technologies will include measures used elsewhere that may
have‘épplication in Portland as well as those pioneered by
Portland. Technologies evaluated should include, but not
ﬁmﬁe limited to, the following: |
* Separation of sewers in selected basins where
determined to be beneficial.
* Continual replacement of deteriorated trunk and

interceptor lines with larger diameter pipes to
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provide additional inline storage to convey more
wastewater for treatment.

Implementation of operational enhancements to
reduce the_quéntity of pollutants discharged when
overflows do occur: e.g., sewer flushing, street
cleaning by vacuuming/washing, etc.

Addition 'of further treatment technology to the
wet weather‘treatmént facility to further reduce
the pocllutants being discharged.

Enhanced inflow and pollutant source’control:
e.g., orgahic composting'stormwéter,filters and
permeable pavements. -
Comprehensive and multi objective water quality

improvement strategies in all tributaries to the

" Willamette River within Portland. Such

strategies should include preservation{an&
enhancement of riparian environments and wetland
systems, storm watér management, water .
conservation, implementation~of BMPs, source
control of roadway runcff including pretréatment
facilities, implementation of land use policies
and requirements that benefit water guality,
development of private property stewardsﬁip
programs, and other strategies'designed to
prevent pdllutants from reaching the Willamette

River.
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The respondent shall imblement allimeasures which are’
cost effective. |

b. The Respondent shall report on the
evaluations undertaken and the projects implemented as
part of the annual report required by Section
l12.a.(11).

c. For the purposes of this Order, cost
effective shall be as defined in the final facilities
plan. regquired by Paragraph 12.a. (1), subject to feview
and approval by the chmission. ’

d. Respondent shall submit to DEQ no later than
September 1, 2010, an approvable facilities plaﬁ.
report outlining the ﬁethﬁds for achieving'further

reductions in the frequency and volumes of CS0Os after

the term of this Amended Order. Methods evaluated

. should include, but not be limited to, those listed in

‘Section a. of this paragraph. This facilities plan

shall be subject to approval by the Environmental
Quality Commission.

The Respondent shall report to the Commission in a

public forum its progress for CSO reductions as outlined in
‘péragraph 23, above, at a time established by the Commission and

the Respondent in the years 2001 and 2010.
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RESPONDENT

g-1-74 MA,QQ ﬁ»%&‘}

Date (Name) Mike Lindberg
(Title) Commissioner of Publlgzdtllltles

DEPARTMENT OF ENVIRONMENTAL QUALITY

August 11, 1994 ' .Q—LJKQ ?lrtfiU/LMJ

-

Date : _ Fred Hansen, Director °

FINAL ORDER

IT IS S0 ORDERED:

ENVIRONMENTAL QUALITY COMMISSION

Date ' William W. Wess:.nger, cHairman
' Environmental Quality Commission
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Our Mission
The Bureau of
Environmental
Services serves
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environment.
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ne year ago, Environmental Services started building the West Side Big

Pipe. This project is part of the City’s Combined Sewer Overflow (CSO)

program, the largest capital construction project in Portland’s history

It will be a 14-foot diameter, 3.5-mile long pipeline that will start at
SW Clay Street, run under Naito Parkway, and cross under the Willamette River
to connect with a huge, new pump station on Swan Island.

When construction is complete in 2006, the West Side Big Pipe will capture com-
bined sewage flows from the west side of the Willamette River and carry them to
the wastewater treatment plant. Then the City will begin building a large CSO
tunnel on the east side of the Willamette River. All CSO construction will be
finished by 2011. Upon completion, CSOs to the river will be reduced by 94%.

Since the program began in 1991, projects have reduced annual CSO volume from
six billion gallons to 2.7 billion gallons. The city has met every milestone established
for the program by the Oregon Department of Environmental Quality.

CSO projects are having a positive effect on water quality and a positive effect on
the local economy. By the end of 2003, 76 local firms had worked on the project
with contracts valued at more than $20 million. That includes contracts with more
than 60 minority, women, and emerging small business (M/W/ESB) firms for

CSO project work valued at over $4.1 million. As the project moves forward
many more job opportunities will arise.

Dean Marriott, Director Environmental Services

ENVIRONMENTAL SERVICES CITY OF PORTLAND 2004 €SO PROGRESS REPORT
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have done since 1991

he Cornerstone Projects were designed to reduce CSOs by

keeping stormwater runoff out of the combined sewer
system. Cornerstone projects divert nearly two billion gallons
of stormwater annually away from combined sewers. The
total cost to build Cornerstone Projects is about $167 million.
Environmental Services has spent about $124 million to date
on four Cornerstone Project areas.

@ Downspout Disconnection 1992-2005

Residents of selected neighborhoods disconnect downspouts
from the combined sewer system and allow their roof water
to drain to gardens and lawns. This reduces the stormwater
entering the sewer system and reduces CSOs.

Residents can do the work themselves and earn $53 per
downspout, or they can have community groups and local
contractors disconnect for them. Community groups earn
$13 for each downspout they disconnect. The City also pro-
vides community groups with the materials and training.
More than 41,000 homeowners have disconnected down-
spouts removing more than 835 million gallons of stormwa-
ter per year from the combined sewer system.

® Sewer Separation - 1993 to today

In some Portland neighborhoods, Environmental Services
installed new pipes to separate stormwater from sewage and
remove stormwater runoff from the combined sewer system.

ENVIRONMENTAL SERVICES CITY OF PORTLAND 2004 €SO PROGRESS REPORT




Environmental Services plans additional sewer separation

projects in east Portland to relieve basement flooding. These

projects will have the added benefit of helping to reduce
combined sewer overflows.

® Sump Installation - 1991-1998
Environmental Services installed about 3,000 sumps and

sedimentation manholes throughout east Portland in areas

served by combined sewers. The sumps collect residential

street runoff and allow stormwater to seep into the ground

rather than flow into the combined sewer system.
Sedimentation manholes upstream of the sumps trap
sediments and pollutants before stormwater flows to
sumps and drains into the soil.

® Stream Diversion 1995-2006

Environmental Services is building a new pipeline to divert

Tanner Creek and smaller West Hills streams from the com

bined sewer system. These creeks were piped into the sewer

system decades ago to make way for development. Today,
this relatively clean runoff contributes to CSOs.

All five phases of the Tanner Creek Stream Diversion project

will be complete by December 2006.

Columbia Slough Projects

In 2000, Environmental Services completed several projects to
reduce CSOs to the Columbia Slough by more than 99%. The

total cost of the Columbia Slough projects was $195 millio

ENVIRONMENTAL SERVICES €ITY OF PORTLAND
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Columbia Slough in north Portland
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Columbia Slough Big Pipe

The $70 million Columbia Slough Consolidation Conduit,
completed in October 2000, captures 99% of the sewage and
stormwater that once overflowed into the Columbia Slough
when it rains.

Columbia Boulevard Treatment Plant Improvements

Environmental Services expanded treatment capacity at the
Columbia Boulevard Wastewater Treatment Plant to accom-
modate the added flow from the Columbia Slough Big Pipe.

All Columbia Slough projects were completed by the ASFO
deadline of December 1, 2000.

Wastewater Treatment Plant final clarifiers




14 foot diameter TBM cutter head “Clark” being lowered 120 feet into the Nicolai Shaft
Clark will tunnel south to meet the Southwest Parallel Interceptor ‘

West Side Big Pipe
—t Environmental Services broke ground on the West Side Big

f wessiey  Pipe in November 2002. The 14-foot diameter tunnel will
; a.'GfE',PE ~ capture sewage and stormwater on the west side of the
N Willamette River.
FOR A CLEANER RIVER
Portland hired the German company, Herrenknecht, to build
two tunnel boring machines (TBMs) for the West Side Big
Pipe project. The machines arrived in Portland in July 2003.
Christened “Lewis and Clark”, the tunnel boring machines
begin their journey from NW Nicolai and Front Avenue.
Lewis is tunneling north under the Willamette River to the
Swan Island Pump Station (currently under construction).
Clark will tunnel south to SW Clay Street and Naito Parkway.
Large tunnel inflow and access shafts are being built at
NW Upshur, SW Ankeny in Waterfront Park and at SW Clay
Street at Naito Parkway.

Swan Island Pump Station

The Swan Island CSO Pump Station is under construction.
When west side CSO construction is complete in 2006, the
West Side Big Pipe will carry sewage and stormwater to
Swan Island by gravity and the Swan Island Pump Station will
pump it to the Columbia Boulevard Wastewater Treatment
Plant. When the East Side Big Pipe is complete in 2011, the
Swan Island facility will pump sewage from both tunnels,
with a total pumping capacity of 220 million gallons per day.



5 Island
Southwest Parallel Interceptor Pump Station
The Southwest Parallel Interceptor (SWPI) is a three to Willamette !} .
six-foot diameter pipe that parallels the Willamette River for > @ Shaft'
41’5-4,05 ks

about three miles. The old interceptor, built in the 1950s, is too .
small to handle both wastewater and storm flows. The new pipe | westside | =
CS0 Tunnel —b.‘

will intercept most combined flows from the southwest side of 3. W
the Willamette. The flows from this pipe will drop into the 'Q‘j‘:i\;*‘éo
West Side CSO Big Pipe tunnel. ey H L w :\3{0%‘%‘;22@“
Work is complete on SWPI Segments 1 and 2, which were both l s : it "%‘.ﬁﬁg““
open-trench construction jobs. Environmental Services is usinga ~_ Yaftiat & Eumisi:
microtunneling machine to build Segment 3 (six-foot diameter) et T ;":‘g%,so
between SW Bancroft and Clay Streets. There will be eight ."#;yxz 4
microtunnel access shafts on this last segment. When SWPI con- - 9 4y T
struction is complete in 2005, the pipeline will extend from the & 1"’%‘ ‘%\?\‘?‘:“p
intersection of SW Taylors Ferry Rd and Virginia Street north to 7 oss stanp
SW Clay Street where it connects with the West Side Big Pipe. | e ——>:5 ¥
@ Tunnel Shaft §:
East Side Big Pipe (1111 Sewer Construction 5
In 2003, Environmental Services began engineering predesign L
work on the East Side Big Pipe, the largest of all Portland’s East side allgnment Zs
CSO projects. The pipeline will be about 22-feet in diameter, S nss ety : g
six miles long and more than 100 feet deep. (5 ‘
5 H

Engineers are working to determine the exact route of the tunnel and
how deep it needs to be. Several shafts are also planned along the
alignment to provide surface access, sewer connections to the tunnel
and venting. Route alignment and shaft locations will be reviewed by
key stakeholders to evaluate neighborhood impacts. Environmental
Services will select the tunnel alignment and shaft locations in 2004.

ENVIRONMENTAL SERVICES CITY OQF PORTLANDE 2004

South
Shaft




Community Enhancement

The Community Benefit Opportunity (CBO) Program helps minimize
construction impacts on communities. Environmental Services works
with neighborhoods affected by CSO construction to develop
community projects that improve neighborhood livability.

In 2003, Environmental Services began work on eight CBO projects for
communities affected by West Side CSO construction. The projects
include bicycle and pedestrian paths, street trees, and residential
traffic circles.

An East Side CBO program will be established in 2005/2006.

new riverbank plantings
replace invasive plants such
as blackberry and ivy,
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i The Clean River Plan

l The Clean River Plan is a comprehensive effort to clean up the Willamette

River, create healthier tributaries and watersheds, improve habitat for endan-

gered fish and create a livable, sustainable community. Reducing combined

sewer overflows (CSOs) is a key part of the Clean River Plan. The Plan is part

of Portland’s River Renaissance effort and it outlines activities in all Portland

watersheds to promote clean rivers and streams, including:

v expanding Portland’s program to disconnect residential
downspouts from the combined sewer system,

v encouraging commercial landowners to install swales, vegetat-
ed ponds, and other facilities to store and filter runoff,

¢ planting more street and landscape trees to absorb rainfall,
filter stormwater runoff, and shade streams, and

v offering incentives to homeowners to reduce stormwater
runoff from private property. (""ﬂ ¥4
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Paying For the Program
Environmental Services will have spent more than $1 billion dollars by the
time the CSO Program is finished in 2011. Sewer rates pay for the program.
No federal money is currently available to help fund CSO projects. Sewer rates
are increasing gradually to pay for new sewer construction. The average
residential monthly sewer bill in 2003 was about $43. The average monthly
sewer bill is expected to be $65 a month by 2011.

Environmental Services is committed to meeting all regulatory requirements
by completing CSO construction by the 2011 deadline in the most cost effec-
tive manner. The CSO abatement program also reflects the City of Portland’s
commitment to clean rivers and healthy watersheds, and to making Portland
a livable, sustainable community for future generations.
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Dan Saltzman, Commissioner.
~ Dean Marriott, Director

S————503-823:7740
1120 SW-Fifth Avenue
s Rortland OR 97204
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www.cleanriverspdx.org
- OD-0402
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West Side

R
FOR A CLEANER RIVER

Portland'’s Clean River Plan
is a comprehensive
approach to improving
water quality in our rivers
and streams. It includes
strategies for dealing with
pollution in the Willamette
River, improving water-
shed health, restoring
habitat for endangered
salmon and steelhead, and
eliminating almost all
combined sewer overflows
(CSOs). CSOs occur nearly
every time it rains in
Portland. During a CSO,
stormwater quickly fills the
combined sewers, which
‘carry both sanitary sewage
and runoff from streets,
parking lots, and rooftops.
CSOs contain bacteria
from untreated sewage
as well as other pollutants
in the stormwater.
Environmental Services
controlled CSOs to the
Columbia Slough in 2000
(99 percent reduction) and
will reduce overflows to
the Willamette by
more than 94 percent
by 2011.

L

e
ENVIRONMENTAL SERVICES
CITY OF PORTLAND

A River Renaissance project

Dan Saltzman, Commissioner
Dean Marriott, Director

. The West Side Big Pipe will be a 14-foot dlameter, '
' 3.5 mile-long tunnel that will capture sewage and
_ stormwater on the west side of the Willamette River.
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OMSI Exhibit Opens

The Combined Sewer Overflow (CSO) exhibit "

at the Oregon Museum of Science and A
Industry (OMSI) opened November 6. City ey
Commissioner Dan Saltzman, Environmental i) Spaar-Sonpustion
Services Director Dean Marriott and Mt. Tabor

Middle School students attended a morning

ribbon-cutting to open the exhibit to the public.

Then 250 people attended an evening party at OMSI to recognize sup-
porters who made construction of the exhibit possible. They include
Impregilo/S.A. Healy Joint Venture, CH2M Hill, MWH Americas, Inc.,
Parsons Brinckerhoff Quade & Douglas, Inc., Carollo Engineers, HDR
Engineering, Inc., Jacobs Associates, and Brown and Caldwell.
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Swan Island Pump Station

Construction of the massive Swan Island CSO pump station
began in November 2002. The 200-foot deep shaft walls are
complete and work to cut off the ground water below the
walls is underway. Construction crews will begin excavating
the shaft this winter. When it’s finished in 2006, the facility
will have the capacity to pump 220 million gallons per day.

Original plans for the aboveground part of the pump sta-
tion have changed. The new design features a one-story, rec-
tangular building next to the pump station shaft. Smaller
outbuildings over the shaft will provide elevator access to
the pump station underground. This revision will allow the
contractor to complete construction more quickly and for
less money.

Peninsular Force Main

The Peninsular Force Main will convey sewage and
stormwater by pressure from the Swan Island Pump Station,
. through the existing Peninsular Tunnel and on to the
Columbia Boulevard Wastewater Treatment Plant. The force
main consists of a 30-inch and a 48-inch pipe side by side in
one casing. It will be approximately 1,400 feet long and will
range in depth from 20 to 100 feet. Construction will involve
building two 40 by 50-foot shafts, one in the Albina Rail
Yards and one at North Going Street and Greeley Avenue.
Construction is scheduled to begin in summer 2004 and be
complete at the end of 2005.

Tunnel Prog ress A the TBM cutterhead Clark is lowered into
Lewis, the northbound tunnel boring machine (TBM), tun- the Nicolai Shaft - Clark will tunnel south to

connect with tf uthwest Parallel Intercept
neled about 275 feet and paused while Clark, the south- conneat Wity the Southwest Farallel Interceptor
bound TBM, prepares for tunneling. The machines will work

simultaneously. Tunnel boring occurs underground with up This sample section shows 3 rings-

: 3 et ach 4 foot wide x 14 foot diameter ri
to 12 workers in the tunnel at one time. Lewis will work 24- each 4 f ot wige x 14 Toot djameter ring
% p & K it it der th consists of 5 concrete segments plus the

ours a day, seven days a week unfil it crosses under the key stone - thousands of these rings will

river and reaches Swan Island. Clark is scheduled to work line the Big Pipe tunnel Y
24-hours a day, five days a week under Front Avenue until it -
reaches Clay Street in 2005.

Tunnel Shafts

Construction is underway on all tunnel shafts. The Nicolai
Shaft is the primary access for tunnel construction and is
where the TBMs, crews, and all materials and equipment are
lowered 120 feet underground. Excavated soil from the
tunnel exits at the Nicolai shaft. As the TBMs move

forward, soil is pumped back through the tunnel to the
Nicolai shaft and shipped by barge to
Ross Island for use

in lagoon restoration.

pre-cast reinforced concrete tunnel
segments stacked and ready for
assembly in the tunnel >




Ground Improvements

Stabilizing the ground under the Burnside, Broadway and Steel
Bridges is underway. This involves drilling holes to inject
concrete below the bridge foundations. The hardened soil and
concrete stabilizes the ground under the bridge foundations
during construction of the West Side Big Pipe.

Current ground improvement schedule:

Burnside Bridge — completed

Steel Bridge — three phases between Jan and March 2004
Broadway Bridge — begins March 2004

Tanner Extension Conduit

The Tanner Extension Conduit will connect the existing
Tanner sewer to the West Side Big Pipe. To make this
connection, two shafts must be constructed. A micro-tunnel
boring machine will be used underground to build the
conduit, eliminating the need for open trenches. The construc-
tion location is near the Fremont Bridge on NW Front Avenue.
The work has begun and will be completed in mid-2005 with
periods of inactivity.

Southwest Parallel Interceptor

The Southwest Parallel Interceptor Segment 3 (SWPI3) pipeline
will collect sewage and stormwater from southwest Portland
and convey it to the West Side Big Pipe at Clay Street. All eight
shafts needed to build the 1.5-mile long, six to seven-foot
diameter interceptor are currently under construction. The
ninth and southernmost shaft was deleted from the design.
Micro-tunneling is scheduled to begin in February 2004 and
continue to the end of the year.

Traffic and Pedestrian Impacts e 32

As we have progressed with the project, adjustments to our
traffic control have minimized disruptions to motorists, pedes-
trians and cyclists. Occasional lane closures at the Clay Street
Shaft on SW Naito Parkway accommodate large equipment
moving in and out of the site. Traffic control will also be used
during the ground improvement work under the Steel and
~ Broadway Bridges and throughout the SWPI 3 project area.
Pedestrian paths have been reconstructed and a crosswalk
closed at the Ankeny Shaft site under the Burnside Bridge in
Waterfront Park.

Work Schedule and Hours

Although most aboveground construction at the tunnel and
SWPIT shafts occurs during the day, there are times when the
work must continue into the night. There is work on Saturday
and Sunday only if necessary. Usual hours of operation are
Monday through Friday, 7:00 a.m. to 6:30 p.m.

Shaft construction will be ongoing throughout the project,
although there will be periods of inactivity. Tunneling beneath
Front Avenue will go on 24 hours a day, five to six days a
week. There will be little if any noise from this work.

Questions from Ratepayers

What about safety on the West Side
CSO project?

Safety is a top priority. The City has a
full time safety officer and the gen-
eral contractor has four who moni-
tor safety efforts and provide ongo-
ing mandatory training. Because of
this dedication, several segments of
the project have very low accident
rates and some segments have had
no accidents.

What's the cost to ratepayers?
The construction contract for this
project is $293 million dollars. The
total 20-year CSO abatement pro-

- gram will cost more than $1 billion

by the time it's complete in 2011.
The average monthly residential
sewer bill is now about $42 and will
be about $65 in 2011. The City
receives no government funding for
the program.

How much work is going to

local contractors?

To date, 76 local firms have worked
on the project with contracts valued
at more than $20 million.

What happens to the tunnel during
an earthquake?

In an earthquake the tunnel will
move with the ground. The tunnel is
designed to function without disrup-
tion during an earthquake.

How many outfalls will remain once
the project is complete and where
are they?

Four CSO outfalls will remain on the
west side of the Willamette River
when the West Side Big Pipe is
complete. The remaining CSO out-
falls will be located; (1) near the
Marguam Bridge, (2) near the
Burnside Bridge at the Ankeny
Pump Station, (3) in the NW
Industrial area at Nicolai, and 4) at
the confluence of Balch Creek and
the Willamette River.




For Nore Information

Printed Updates: will be mailed regularly

Call: Diana Hinton 503-823-2827 for more
information or to request a presentation
to your group

Emailed Updates: send your email
address to dianah@bes.ci.portland.or.us

Online: www.cleanriverworks.com

Free presentation at the West Side Big
Pipe Nicolai Shaft construction site, with
current photos and viewing the actual
shaft from the perimeter fence. Call
Joleen Jensen-Classen at 503-823-2822 for
information and to register, or email
joleenj@bes.ci.portland.or.us.

Printed on recycled paper. PL 0401

West Side

FOR A CLEANER RIVER

Project Map and Schedules
Q&A Section

Presentations Available

Being Part of The Big Picture

East Side CSO Tunnel

The East Side tunnel will collect, convey, and store
sewage and stormwater from the east side of the
Willamette River. It will be about 30,000 feet long and
will connect with the Swan Island Pump Station. The
project is in the preliminary design phase and is focused
on selecting a route and tunnel size. The preliminary
design phase is scheduled for completion in July 2004.
The final design will then be completed and construc-
tion will begin in late 2006. The project will be complet-
ed by the end of 2011.

River Renaissance
River Renaissance is a citywide effort to restore the
health of the Willamette River Watershed.
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August 2, 2004

Jan V. V. Betz

Deputy City Attomey

Portland City Attorney’s Office
1221 SW 4™ Avenue, Rm 430
Portland, OR 97204

RE:  WQ/M-NWR-01-100

Dear Ms. Betz:

" On August 2, 2004 the Environmental Quality Commission issued the attached Final EQC Order in Case
No. WQ/M-NWR-01-100. The Final Order found that your client, City of Portland, is liable for a civil
penalty of $9,000, to be paid to the Staté of Oregon. While your client has 60 days to seek judicial
review of the decision, the penalty is due and pdyable 10 days after the date of the Fmal Order, pursuant

to Oregon Revised Stafute (ORS) 183,090.

Please immediately send a check or money (')rde'r in the amnount of $9,000, made pé.yable to "State
Treasurer, State of Oregon," to the Business Ofﬁce Depaltment of Envnonmental Quality, 811 8. w.

Sixth Avenue, Portland, Oregon 97204.

If we do not receive. payment in full by August 12, 2004 we Wﬂl file the Fmal Order w1th the appropnate
counties, thereby placing a lien on any property your client owns within Oregon. We will also refer the
Final Order to the Department of Revenue and/or a private collection agency for collection, pursuant to
ORS 293. 231. Statutory interest on judgments is nine percent per annum.

If you have any questions, please call Deborah Nesbit at DEQ's ‘Office of Comphance and Enforcement
in Portland, (503) 225- 5340.. .

Sincerely,

@/mtw,w R ol

Andrea Bonard. - -
" Acting Assistant to the Commission

ce: Business Office, DEQ

: Jeff Bachman, OCE, OD, DEQ
Water Quality DEQ
Lyle Christensen, NWR, DEQ
City of Portland, ¢/o Dean Marziott, Director, Bureau of Environmental
Services, 1211 8W Fifth Avenue, Room 1000, Portland OR. 97204
Ann Redding , Office of Administrative Hearings, Transportation Hearmgs
Division, 1905 Lana Ave NE , Salem, OR 97314

DEC-1

' Ore On Department of Environmental Quality
' : - 811 5W Sixth Avenue
- Theodore R. Kulongoski, Govermor : . Portland, O?O%?ggg:éggg

TTY 503-225-6993

@




BEFORE THE ENVIRONMENTAL QUALITY COI\MSSION

OF THE STATE OF OREGON
In the Matter of ) :
)  EQC Case No. WQ/M-NWR-01-100 |
City of Portland, ) S ' g ‘
)  FINAL ORDER
) N
)

On July 15, 2004, the Envm)nmentai Quality. Comrmssmn COHSIdBI‘ed the Clty of
Portland’s Petition for Commission Review in this matter. The City was represented by
Assistant City Attorney Jan V. V. Betz. The Department was represented by
Environmental Law Specialist Jeff Bachman and Assistant Attorney General Lynne
Perry. The Comunission heard oral arguments and considered written materials supphed

by the City and the Department

The Commission adopts the Findings of Fact in the Proposed Order issued by the
Administrative Law Judge on March 10, 2003 (Attached as Exhibit 1 to this Final Order).

The Commission adopts the conclusion that the City has violated ORS
468B.025(1)(b) because it discharged wastes into the waters of the State and the
discharge reduced the quality of the waters below water quality standards. The
Commission concludes that the statute does not require that the discharger have any
specified degree of mental culpability. In other words, there is no requirernent that the
discharge be negligent, or reckless or intentional. :

The statute does not include terms that require such elements for a violation,
Under ORS 174,010 and applicable judicial decisions it wotild be inappropriate for the
Commission to insert terms that the Legislature has omitted. Further, the Commission
* concludes that it has consistently interpreted the statute and similarly worded statutes and
rules as not requiring proof of mental culpability, See In the Matter of City of Coos Bay,
1998 WL 481883, aff'd in part, rev’d in part sub nom EQC v. City of Coos Bay, 171 Or
App 106 (2000). Rather, negligence, recklessness, and intent are factors that are
considered in determining the appropriate penalty amount. See ORS 468.130(2)(f). The
Commission adopts the conclusion and opinion of the Admunistrative Law Judge to the

extent consistent with this order.




The Commission adopts the Adnﬂnistraﬁve Law J udge’s conclusion that the City
is subject to a civil penalty in the amount of $9,000.

Dated this c';’_ day of August, 2004.

Stephame Hallock, DIICCT.OI'
Department of Environmental Quality
Onbehalf of the Envuonmental Quahty Cormmsszon _

Attachment -
GENJT7048 .



Or e On Department of Environmental Quality
. - 811 SW Sixth Avenue
- Theodore R. Kulohgoskd, -GDVEHIOI ' - ’ Porﬂand, 01;093?323:‘;222

TTY 503-229-6993

August 2, 2004

Jan V. V. Betz
Deputy City Attorney
. " Portland City Attorney’s Office
1221 SW 4% Avenue, Rm 430
Portland, OR 97204

RE:  WQM-NWR-01-100

DearMs. Betz:

On August 2, 2004 the Environmental Quality Commission issued the attached Final EQC Ordet in Case
No. WQ/M-NWR-01-100. The Final Order found that your client, City of Portland, is liablé for a civil
penalty of $9,000, to be paid to the Staté of Oregon, While your client has 60 days to seek Jud:lmal
review of the decision, the penalty is due and pdyable 10 days after the date of the Fmal Order, pursuant

to Oregon Rewsed Statute (ORS) 183.090.

Please immediately send a check of money order in the arnount of $9,000, made payable to "State
Treasurer, State of Oregon " to the Business Ofﬁce Department of EHVHOntﬂtal Quality, 8115 W.

Sixth Avenue, Portland, Oregon 97204.

¥ we do not receive payxrie'nt in full by August 12, 2004, e will file the Final Order with the appropriate
counties, thereby placing a lien on any property your client owns within Oregon. We will also refer the
Final Ordet to the Department of Revenue and/or a private ceﬂectmn agency for collectlon pursuant to
ORS 293. 231. Statutory interest on judgments is nite percent per annum.

It you have any questions, please call Deborah Nesbzt at DEQS Office of Comphance and Enforcement
in Portland, (503) 225- 5340..

Sincerely,

WVW R v

 Andrea Bonard. -
" Acting Assistant to the Commission

cc: Busmess Office, DEQ

: J&#t Bachman - OCE,’OD, DEQ /
Water Quality DEQ
Lyle Christensen, NWR, DEQ
City of Portland, ¢/o Dean Mariott, Director, Bureau of Environmmental
Services, 1211-SW Fifth Avenue, Room 1000, Portland OR 97204
Ann Redding , Office of Administrative Hearings, Transportation Heanngs
Division, 1905 Lana Ave NE , Salem, OR 97 314 ' .

DEO1 €%




BEFORE THE ENVIRONMENTAL QUALITY COMMISSION

OF THE STATE OF OREGON
In the Matter of ) o
) EQC Case No. WQ/M-NWR-01-100
City of Portland, ) ' : - '
) FINAL ORDER
) .
)

On July 15, 2004, the Envn'onmental Quallty Com_tmssmn cons1dered the Clty of
Portland’s Petition for Commission Review in this matter. The City was represented by
Assistant City Attorney Jan V.V. Betz. The Department was represented by -
Environmental Law Specialist Jeff Bachman and Assistant Attorney General Lynne -
Perry. The Commission heard oral arguments and considered written matetials' supphed

by the Clty and the Department

The Commission adopts the Findings of Fact in the Proposed Order issued by the
Administrative Law Judge on March 10, 2003 (Attached as Exhibit 1 to this Final Order).

The Commission adopts the conclusion that the City has violated ORS
468B.025(1)(b) because it discharged wastes into the waters of the State and the
discharge reduced the quality of the waters below water quality standards. The
Commission concludes that the statute does not require that the discharger have any
specified degree of mental culpability. In other words, there is no requirement that the
~ discharge be negligent, or reckless or intentional.

The statute does not include terms that require such elements for a violation.
Under ORS 174.010 and apphcable judicial decisions it would be inappropriate for the
Commission to insert terms that the Legislature has omitted. Further, the Commission
concludes that it has consistently interpreted the statute and similarly worded statutes and
rules as not requiring proof of mental culpability. See In the Matter of City of Coos Bay,
1998 WL 481883, aff’d in part, rev’d in part sub nom EQC'v. City of Coos Bay, 171 Or
App 106 (2000). Rather, negligence, recklessness, and intent are factors that are
considered in determining the appropriate penalty amount. See ORS 468.130(2)(f). The
Commission adopts the conclusion and opinion of the Administrative Law Judge to the

extent consistent with this order.




The Commission adopts the Administrative Law Judge’s conclusion that the City
is subject to a civil penalty in the amount of $9,000.

Y o
Dated this day of August, 2004.

Stephame Hallock, Dlrector
Department of Environmental Quality
On behalf of the Enwronmental Quahty Commlssmn

Attachment
GENT7048 . -



State of Oregon
Department of Environmental Quality Memorandum

Date: June 24, 2004

To: Environmental Quality Commission

From: Stephanie Hallock, Director )3 . W/

Subject: Agenda Item A: Contested Case No. WQ/M-NWR-01-100 regarding the City of
Portland, Ankeny Pump Station, July 15, 2004 EQC Meeting

Appeal to On April 7, 2003, the City of Portland (City) appealed a Proposed Order
EQC {Attachment F) that assessed the City a $9,000 civil penalty for discharging waste
into waters of the state.

Background The Ankeny Pump Station is part of the City’s wastewater collection system, It
is located on the Willamette River near the Burnside Bridge. The City is required
to maintain two separate and independent electrical power sources to operate the
pump station, Portland General Electric (PGE) provided the primary electrical
feed through its Canyon Substation and an alternate electrical feed through its
Substation E.

During repair work on February 6, 2001, PGE rerouted the alternate feed to the
Canyon Substation as a safety precaution. It did not, however, route the alternate
feed back through Substation E when it finished its repair work. Thus, after
February 6, both the primary and alternate feeds were routed through the Canyon
Substation, A power outage affecting the Canyon Substation occurred
approximately six weeks later. Because the City did not have separate and
independent power sources, the outage cut off all electrical power to the Ankeny
Pump Station. As a result, raw sewage entering the pump station overflowed into
the Willamette River. An estimated 2.5 million gallons of raw sewage discharged
to the Willamette River before power was restored to the pump station.

The Department of Environmental Quality (DEQ, Department) issued a Notice of
Assessment of Civil Penalty to the City on May 21, 2001. The Notice alleged a
violation of Oregon Revised Statutes (ORS) 468B.025(1)(b) and assessed a civil
penalty of $10,000. This initial penalty calculation included an upward adjustment
for the cause of the violation (negligence), but DEQ later deleted that allegation
and 1ssued an amended Notice in which the penalty was recalculated and reduced
to $9,000.

DEQ and the City agreed to offer briefs and stipulated facts in lieu of a hearing.
The two issues before the hearing officer were (1) whether the City was liable for
discharging wastes to waters of the state, regardless of fault, and (2) whether the




Agenda Item A: Contested Case No. WQ/M-NWR-01-100 regarding the City of Portland,
Ankeny Pump Station

July 15, 2004 EQC Meeting
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civil penalty assessed was appropriate. On March 10, 2003, the hearing officer
issued a proposed order concluding that the City was liable for the discharge of
waste into the Willamette River on March 18, 2001, notwithstanding any act or
omission by PGE. The hearing officer also concluded that DEQ’s penalty
assessment was correct.

In its petition for review and exceptions and brief (Attachment D), the City
requests that the Commission reverse the hearing officer’s conclusion that the City
is liable for the discharge of waste to waters of the state, and withdraw the civil
penalty assessed in this case.

In its response (Attachment C), the DEQ requests that the Commission uphold the
Issue on hearing officer’s Proposed Order.

Appeal
The sole issue now before the Commission is whether ORS 468B.025(1)(b)is a

strict liability statute (i.e. whether it imposes liability without regard to fault).
DEQ and the City otherwise agree and have stipulated to the pertinent facts.

The statute provides as follows:

"(1) Except as provided in ORS 468B.050 or 468B.053, no person shall:

* %k ok

(b) Discharge any wastes into the waters of the state if the
discharge reduces the quality of such waters below the water
quality standards established by rule for such waters by the
Environmental Quality Commission."

The City does not dispute that the discharge reduced the quality of the receiving
water below water quality standards. Rather, the City argues that DEQ cannot
establish a violation of ORS 468B.025(1)(b) without establishing that the City
was negligent.

DEQ and the City agree that the text of the statute is the best evidence of the
legislature's intent. They disagree, however, on what the legislature meant by the
words it used in the statute, The City’s position is that because the legislature
did not include express language to the effect that ORS 468B.025(1)(b) imposes
strict liability, liability cannot be imposed without regard to fault. DEQ’s
position, and the conclusion of the hearing officer, is that the language of ORS
468B.025(1)(b) is unambiguous. The statute prohibits the discharge of waste
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EQC
Authority

Alternatives

into the waters of the state, and the City discharged waste to the waters of the
state. The statute need not also include the words “strict liability” or “strictly
liable.” Its plain language already expresses a strict liability standard.

The Commission has the authority to hear this appeal under OAR 340-011-0132.

The Commission may:

1. Affirm the hearing officer’s Proposed Order that the City violated ORS
468B.025(1)(b) by discharging waste to the Willamette River and is liable for
the $9,000 civil penalty, which is what the Department requests;

2. Reverse the hearing officer’s decision based on the City’s exceptions and

brief, which is what the City requests;

Uphold the hearing officer’s decision, but adopt different reasoning; or

4. Remand the case to the hearing officer for further proceeding and to
consider new evidence.

w

In reviewing the proposed order, findings of fact and conclusions of law, the
Commission may substitute its judgment for that of the hearing officer except as
noted below.! The proposed order was issued under current statutes and rules
governing the Hearing Officer Panel Pilot Project.” Under these statutes, the
Department’s contested case hearings must be conducted by a hearing officer
appointed to the panel, and the Commission’s authority to review and reverse the
hearing officer’s decision is limited by the statutes and the rules of the
Department of Justice that implement the project. *

The most important limitations are as follows:

(1) The Commission may not modify the form of the hearing officer’s Proposed
Order in any substantial manner without identifying and explaining the
modifications. *

(2) The Commission may not modify a recommended finding of historical fact
unless it finds that the recommended finding is not supported by a

' OAR 340-011-0132.

% Or Laws 1999 Chapter 849.

2 Id. at § 5(2); § 9(6).

* Or Laws 1999 Chapter 849 § 12(2).
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preponderance of the evidence.” Accordingly, the Commission may not
modify any historical fact unless it has reviewed the entire record or at least
all portions of the record that are relevant to the finding.

(3) The Commission may not consider any new or additional evidence but may

remand the matter to the hearing officer to take the evidence.®

The rules implementing the Hearing Officer Panel statute have more specific
provisions addressing how Commissioners must declare and address any ex parte
communications and potential or actual conflicts of interest.”

In addition, the Commission has established by rule a number of other procedural
provisions, including:

(1) The Commission will not consider matters not raised before the hearing

officer unless it is necessary to prevent a manifest injustice, and

(2) The Commission will not remand a matter to the hearing officer to consider

nwp

HNRE QamEo

new or additional facts unless the proponent of the new evidence has properly
filed a written motion explaining why evidence was not presented to the
hearing officer.”

Letter from Mikell O’ Mealy, dated May 28, 2004

City of Portland’s Reply to DEQ’s Response, dated July 21, 2003

DEQ’s Response to the City of Portland’s Exceptions and Brief, dated June
27,2003

City of Portland’s Exceptions and Brief, dated May 8, 2003

City of Portland’s Petition for Commission Review, dated April 7, 2003
Hearing Officer’s Proposed Order, dated March 10, 2003

DEQ’s Memorandum in Support of Notice of Civil Penalty Assessment, dated
December 12, 2002

City of Portland’s Memorandum of Law, dated December 12, 2002
Stipulated Facts, dated December 10, 2002

DEQ’s Amended Notice of Assessment of Civil Penalty, dated November 15,

3 Id. at § 12(3). A historical fact is a determination that an event did or did not occur or that a
circumstance or status did or did not exist either before or at the time of the hearing,.

S1d at §8; OAR 137-003-0655(4).

"OAR 137-003-0655(5); 137-003-0660.

8 OAR 340-011-0132(3)(a).

*Id. at (4).
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2002
Notice of Prehearing Conference, dated November 7, 2002
Notice of Hearing, dated October 15, 2002
. Ruling Granting Motion, dated October 14, 2002
Notice of Hearing, dated September 11, 2002
City’s Request for a Hearing and Answer to Notice of Assessment and Civil
Penalty, dated June 12, 2001
DEQ’s Notice of Assessment of Civil Penalty, dated May 21, 2001
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Available OAR Chapter 340, Division 11; ORS Chapter 468
Upon Request

Report Prepared By: Mikell O’Mealy
Assistant to the Commission
Phone: (503) 229-5301




Ore On _ Department of Environmental Quality
811 SW Sixth Avenue

. Portland, OR 97204-1390

Theadore R. Kulongoski, Governor _ | 503-229.5696

TTY 503-229-6993

May 28, 2004

Via Certified Mail

Jan V.V. Betz

Depaty City Attorney

Portland City Attorney’s Office
1221 SW 4™ Ave., Rm 430
Portland, OR 97204

Lynne A. Perry

Department of Justice

General Counsel, Natural Resources
1162 Court St. NE

Salem, OR 97301

Jeff Bachman

Environmental Law Specialist
Department of Environmental Quality
811 SW 6th Avenue

Portland, OR 97204

RE: Case No. WQ/M-NWR-01-100

The appeal in the above referenced case has been set for the July 15, 2004, Environmental
Quality Commission meeting, which begins at 1:00 p.m. The meeting will be held at the
Department of Environmental Quality Headquarters building, located at 811 SW Sixth Ave., in
Portland, Oregon. As soon as the meeting agenda and Commussion record for this case are
available, I will forward these to you.

At the meeting, the Commission will hear oral arguments from each party. Each party will be
allowed five minutes for opening arguments, followed by five min’utcs of rebuttal and two

minutes for closing argements.

If you have any questions or need special accommodations for the meeting, piease contact me at
(503) 229-5301 or (800) 452-4011 ex. 5301 within the state of Oregon.

Sincerely,
gt Ok

Mikell O’Mealy
Assistant to the Commission
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION
OF THE STATE OF OREGON
IN THE MATTER OF: Hearing Officer Panel No: 102453
DEQ No. WQ/M-NWR-01-100
CITY OF PORTLAND,
CITY OF PORTLAND’S REPLY TO DEQ’S
Respondent/Appellant RESPONSE
BACKGROUND
In its Response to the City of Portland’s Exceptions and Brief, DEQ accurately
summarizes the background of the sequence of events leading up to an overflow of sewage from

the City’s Ankeny Pump Station in March of 2001.

In addition to the summary information in DEQ’s Response, it is important also to
understand that the City complied with DEQ and EPA requirements for Class I reliability for
Mechanical, Electric, and Fluid System and Compaonent Reliability. Redundant electrical power
to Ankeny Pump Station was supplied by PGE from two different power grids, See Stipulated
Facts, paragraph 3. The City was in compliance with all applicable permit requirements and
operated the Ankeny pump station pursuant to DEQ-approved design standards.

The remaining issue is whether strict liability is the standard applied to the City in this
instance under ORS 468B.025(1)(b).

RECEIVED

1 — CITY OF PORTLAND'S REPLY TO DEQ'S RESPONSE JUL 2 2003

y Oregon DEQ
BORTLAND GITY ATTORNEY'S OFFICE s of ¢
1224 SW 4TH AVENUE, RM 430 he Director
PORTLAND, OREGON 97204
(503) 823-4047
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DISCUSSION
A, Inapplicability of the Coos Bay case.
Throughout the proceedings of the current case, DEQ has relied on EQC v. City of

Coos Bay, 171 Or App 106 (2000), to support its argument that ORS 468B.025(1)(b) is a strict
liability statute. In its Response to City of Portland’s Exceptions and Brief, however, DEQ
acknowledges that the Oregon Court of Appeals did not expressly address ORS 468B.025(1)(b)
in the Coos Bay case. See, DEQ Response to City of Portland’s Exceptions and Brief (DEQ
Response) at page 5. In fact, in the Coos Bay case DEQ’s interpretation of ORS 468B.050 and
its prior practice of enforcement on the basis that discharges that violated NPDES permit
conditions constituted discharging without a permit was invalidated by the decision of the Court
of Appeals. Coos Bay at page 651. The court stated that, “if the legislature wished ORS
468B.050(1)(a) to apply to violations of permit conditions, it could have said so. It certainly
knows how to do that, as evinced by the working or ORS 468B025(2), which [prohibits
violations of permit conditions].” Id. at 651. In Coos Bay, as in the present case, DEQ has
incorrectly interpreted the applicability of the statute.

In the Commission’s analysis of the Coos Bay case, which ﬁas appealed by the City of
Coos Bay to the Court of Appeals as discussed above, the Commission reviewed DEQ’s
treatment of the first of the two pipeline failures that ultimately resulted in the imposition of a
civil penalty: “It should be noted that the Department did not proceed to formal notice of
violation and civil penalty on the [first] break and discharge. In that instance, it appears that the
City had engineered the pipeline, prepared for reasonably-expected eventualities, operated the
pipeline as designed, and then had some unanticipated intervening force that caused or
confributed to the failure. The City was given opportunity to address that failure and restore the
system to its initial standards. It chose notto.” In the Matter of:City of Coos Bay, August 11,
1998, Findings of Fact, Conclusions of Law and Opinion, 1998 WLA481883, at page 6.

Apparently a strict liability standard did not apply in the first pipeline rupture.

2 — CITY OF PORTLAND'S REPLY TO DEQ'S RESPONSE |

FORTLANL CITY ATTORNEY'S OFFICE
1221 W 4TH AVENUE, RM 430
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{503) B23-4047




1 DEQ asserts that the facts in the Coos Bay case and the situation at issue here are similar,
in support of its argument that the Commission should reach the same conclusion in this case.

DEQ Response at page 3. The Commission’s Findings of Fact in the Coos Bay case concluded

N R

that the City of Coos Bay knew of the instability of the pipeline after the first rupture and failed

W

to make repairs. In the case at issue here, the City was in compliance with all requirements and

the Ankeny pump station operators had no knowledge that the secondary power source had been

~

rerouted. See Stipulated Facts. These are not “similar facts.”

8 In Coos Bay the Commission concluded that a strict liability standard applied to ORS

9 1468B.050(1) on the basis of three factors: that whether a violation resulted from a negligent or
10 | an intentional act is considered in determining the amount of a civil penalty under administrative
11 {rules; that the legislature generally has included a mental state requirement expressly in a statute;
12 | and that a strict liability standard is “more consistent with the general legislative policies
13 | governing water quality protection (emphasis added).” In the Matter of- City of Coos Bay, at
14 | page 8. The Commission then concluded that a strict liability standard also applied to ORS
15 | 468B.025(1)(b). These are not the factors considered by courts in Oregon when interpreting the
16 | intent of the legislature in drafting a statute. See, Portland General Electric Company v. Bureau
17 |of Labor and Industries, 317 Or. 606 (1993); Respondent’s Exceptions and Brief, pages 3-4.
18 B. Applicability of ORS 468B.025(1)(b).
19 As the Court of Appeals concluded in Coos Bay, the legislature knows how to articulate
20 | standards and the applicability of a statute in the language of the statute. If the legislature
21 |intended to include a strict liability standard in ORS 468B.025(1)(b), it could have said so. DEQ
22 | argues that the best evidence of the meaning of ORS 468B.025(1)(b) is “the words used in that
23 | particular statute.” DEQ Response at page 6 (emphasis in original). The City agrees with DEQ
24 | that the best evidence of the meaning of ORS 468B.025(1)(b) is the language of the statute,
25 | which notably does not include a strict liability standard.
26 |

Page|3 — CITY OF PORTLAND'S REPLY TO DEQ'S RESPONSE

PORTLAND CITY ATTORNEY'S OFFICE
1221 SW 4TH AVENLUE, RM 430
PORTLAND, OREGON 97204
{503) 823-4047




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

Page

~ C. Compliance with EPA and DEQ Pump Station Reliability Standards.

DEQ’s design criteria for pump stations require EPA Class I reliability and two sources
of electrical power either from separate utility substations or from one substation and a works
based generator. The City of Portland complied with the Class I reliability standards.

If DEQ’s design criteria for pump stations required ten separate sources of electrical
power and the electric utility experienced a city-wide blackout, should the City be liable for a
violation and civil penalty for the resulting pump station overflows? If twenty different power
grids supplied electrical power to a pump station and all the grids failed to deliver power, should
the City be liable when it operated the pump station in accordance with DEQ-approved standards
and all permit requirements? The same result should apply in all cases. If the Cify operates the
pump station in compliance with permit provisions, DEQ design sténdards, and industry
practices, it should not subject to enforcement and civil penalties for an overflow that is caused
by circumstances beyond its control.

In support of its argument that strict liability should apply, DEQ asserts that “the City’s
position begs the question of what or who would be deemed to have caused the discharge if the
City had never employed an alternate power source.” DEQ Respbnse at page 4. If that were the
case, other statutes, rules and permit requirements would apply. The City’s NPDES permit
applies to the sewer system’s pump stations and ORS 468B.050(1) applies to permit violations.
It is not necessary to create a Hability standard for ORS 468B.025(1)(b) to address situations that

are directly addressed by other statutes and mechanisms appropriately drafted for those purposes.

CONCLUSION
The circumstances and the conclusion reached in the Coos Bay case do not apply here.
The City complied with all applicable requirements regarding the design and operation of the
Ankeny Pump Station and should not be held to other standards. If other standards are more

appropriate, DEQ should address that issue administratively or the legislature should address it
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through specific legislation. The Commission should analyze ORS 468B.025(1)(b) in

accordance with accepted rules for construction of statutes and, as provided in ORS 174.010,

“not . ..insert what has been omitted, or . . . omit what has been inserted” in determining the

meaning of a statute.

Dated this 21st day of July, 2003.

Respectfully submitted,

ok -
NN

Jan V.V. Betz, OSB #87167 >
Deputy City Attorney -
/Of Attorneys for Respondent, City of Portland

!
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Environmental Quality Commission
c/o Mikell O’Mealy

Assistant to the Director

Department of Environmental Quality
811 SW 6™ Avenue

Portland, OR 97204

Re:  Hearing Officer Panel No. 102453
DEQ No. WQ/M-NWR-01-100

Dear Ms. O’Mealy:

Please find enclosed for filing DEQ’s Response to the City of Portland’s Exceptions and
Brief in the above-referenced matter.

Sincerely,

-
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Lynne Perry #
Assistant Attorney General
Natural Resources Section
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION

OF THE STATE OF OREGON
IN THE MATTER OF: Hearing Officer Panel No: 102453
DEQ No. WQ/M-NWR-01-100
CITY OF PORTLAND,
DEQ RESPONSE TO CITY OF PORTLAND'S

Respondent/Appellant EXCEPTIONS AND BRIEF

INTRODUCTION AND BACKGROUND

On March 18, 2001, an estimated 2.5 million gallons of raw sewage discharged from the
City of Portland’s Ankeny Pump Station into the Willamette River after a power failure. DEQ
later issued a Notice of Assessment of Civil Penalty in which it cited the City for Violﬁtiﬂg ORS
468B.025(1)(b) by causing or allowing the sewage to discharge from the pump station to the
river. The sole issue now before the EQC is whether ORS 468B.025(1)(b) is a strict lfability
statute. The parties otherwise agree and have stipulated to the pertinent facts.

As more fully described in the City's brief, the City is required to maintain two separate
and independent sources of electric power to its pump station. The City sought to comply with
this requirement by providing for redundant electrical sources. The primary supply was to come
from the Canyon Substation and the alternate supply was to come from Substation E. During
repair work on February 6, 2001, PGE routed the alternate supply from Substation E to the
Canyon Substation (the same substation providing the primary power supply to the pump station)
and apparently failed to reroute the alternate supply back to Substation E upon completing its
work. As aresult, the City's pump station was without the required redundancy from at least
February 6 until March 18, 2001. On March 18, 2001, there was a power failure at the Canyon
Substation. That power failure cut off all power to the City's pump station, after which the

discharge at issue occurred.
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The City asserts that the discharge from the Ankeny Pump Station was caused by an
"unanticipated intervening force" and, for that reason, the City has not violated ORS
468B.025¢1)(b). The City takes the position that violation of ORS 468B.025(1)(b) requires
negligence on its part; and that absent such negligence, it cannot be liable. This argument is
inconsistent with the plain language of the statute and has already been rejected by the EQC in
carlier cases.

DISCUSSION

A. DEQ's position is supported by the plain language of the statute.

This appeal stems from a disagreement regarding the interpretation of ORS
468B.025(1)(b). That statute provides as follows:

"(1) Except as provided in ORS 468B.050 or 468B.053, no person shall:

* ok K

(b) Discharge any wastes into the waters of the state if the discharge
reduces the quality of such waters below the water quality standards established
by rule for such waters by the Environmental Quality Commission.”

The City does not dispute that the discharge reduced the quality of the receiving water
below water quality standards.

Although the parties disagree as to whether ORS 468B.025(1)(b) requires DEQ to
prove negligence, they appear to agree on sow the statute should be analyzed. As the
City correctly notes:

"In interpreting the intent of the legislature in drafting a statute, the Oregon Supreme
Court has held that 'the text of the statutory provision itself * * * is the best evidence of
the legislature's intent.! Portland General Electric Company v. Bureau of Labor and
Industries, 317 Or 606, 610 (1993) ("PGE"). The legislature also has enacted a general
rule for construction of statutes and has directed courts 'not to insert what has been
omitted, or to omit what has been inserted' in determining the meaning of a statute. ORS
174.010."

(City's Exceptions and Brief at 3.) The PGFE case further directs that "words of common usage

should be given their plain, natural, and ordinary meaning." PGE, 317 Or at 611.
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However, after citing to the PGE analysis and the well-accepted tools of statutory
construction described therein, the City ignores the text of the statute (e.g. the "best
evidence" of its meaning) in favor of a number of unrelated arguments.
The text of the statute makes plain that DEQ need not prove negligence to
establish a violation of ORS 468.025(1)(b). ORS 468B.025(1)(b) is silent with respect to
fault or culpability. The violation requires nothing more than a "discharge." That
discharge is undisputed. In essence, the City is asking the Commission to do precisely
what the City has cautioned against, namely, to insert words into the statute that the
legislature has chosen to omit (or to ignore the plain meaning of the words used). The
Commission is not at liberty to do so.
B. This Commission has already addressed and rejected the City's argument.
This 1s not new territory for this Commission. The Commission has already addressed
and rejected the very argument now made by the City. In the Matter of: City of Coos Bay, 1998
WL 481883 (Or Env Qual Com 1998), ), affirmed in part, reversed in part sub nom EQC v. City
of Coos Bay, 171 Or App 106 (Or App 2000) (“Coos Bay case”).! On similar facts in the Coos

Bay case, the Commission concluded that:

“The City [of Coos Bay], by and through the operation of the sewage disposal
system, caused the sewage sludge to discharge into the bay. The City is strictly
liable [under ORS 468B.025(1)(b)] for the operation of its system and any
adverse impact it may have on the health and welfare of the public.” (Emphasis
Added.)?

The Commission rejected the argument made by the City of Coos Bay regarding the need

to establish fault or culpability under ORS 468B.025(1)(b), stating:

" Full cite: In the Matter of the Notice of Violation, Department Order, and Assessment of Civil Penalty for
Discharging Wastes without a Permit and for Reducing Water Quality, City of Coos Bay, Respondent, No. WQMW-
WR-96-277, 1998 WL 481883 (Or Env Qual Com August 11, 1998), affirmed in part, reversed in part sub nom
EQCw. City of Coos Bay, 171 Or App 106 (Or App 2000).

* The Coos Bay case is not unique. The Commission has consistently determined that principles of striet liability
apply to violations of ORS 468B.025(1),. See e.g., In the matter of: DEQ v. Marshall's Oil and Insulation
Company, 1999 WL 1257847 (Or Env Qual Com 1999); In the matter of: DEQv. Tom Vuyovich, 1998 WL 770479
{Or Env Qual Corm 1998).
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"[The] City argues that proof of intent to discharge is required to establish a
violation of the statute. The City's argument is based upon the use of the term
'discharge' as well as what it perceives to be a statutory scheme wherein a
violation of ORS 468B.025(1)(a) requires proof of negligence and ORS
468B.025(1)(b) requires proof of intent. The City finds support for this purported
legislative scheme in the use of the verbs 'cause,' 'discharge' and 'violate' in the
different subsections of the statute. The City also argues that a culpable mental
state should be inferred because the violations are also declared to be public
nuisances in ORS 468B.025 (3)."

"The City's arguments are not persuasive. Nothing in the plain ordinary
meaning of either 'cause’ or 'discharge’ requires or even suggests that proof
of intent, recklessness, or negligence is an element of the violation. Similarly,

nothing in the context, 'legislative scheme’ or legislative history leads to that
conclusion." 1998 WL 481883 *8 (emphasis added).

The City has offered no persuasive argument as to why this Commission should ignore the plain
language of the statute, well-settled rules of statutory construction, or its own earlier rulings.

C. The City's operation of the pump station was the cause of the discharge.

The City refers to PGE's rerouting of the alternate power supply as the "unanticipated
mntervening force" that led to the discharge. The legal “cause” of the discharge was, however,
the operation of the pump station, not the availability of an alternate power source. (In fact, the
City’s position begs the question of what or who would be deemed to have caused the discharge
if the City had never employed an alternate power source.) As in Coos Bay, “The City, by and
through the operation of the [pump station|, caused the [discharge].” 1998 WL 481883 #7.

Coos Bay is consistent with the interpretation given similar strict liability (“no
discharge™) language in the Clean Water Act in which the “cause”™ of a spill is deemed to be the
polluting enterprise itself, not the conduct of the defendant or a third party. See e.g., U.S. v. Tex-
Tow, Inc., 589 F2d 1310, 1313-14 (7th Cir 1978) (presence of defendant’s barge at pier was legal
or proximate cause of spill despite fact that defendant was not at fault and spill was attributable
to act or omission of third party).

D. The City's arguments are not on point.

Despite acknowledging the weight and importance of the plain language of the statute,

the City's focuses its argument on other, wholly unrelated issues.

Page 4 - DEQ RESPONSE TO CITY OF PORTLAND'S EXCEPTIONS AND BRIEF

LAP/GENF6228.DOC Department of Justice
1162 Court Street NE
Salem, OR 97301-4096

(503) 378-4409




N B

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

First, in its discussion of the facts, the City notes that in the Coos Bay case the
Department did not pursue penalties for the first of the City’s two pipeline failures. This
Commission cannot reasonably rely on the Department's multi-faceted decision to pursue or not
pursue enforcement (or to offer technical assistance in lieu of enforcement) in any particular
matter, as an interpretation of the statute at issue.

Second, the City notes that Oregon Court of Appeals did not expressly address ORS
468B.025(1)(b) in its review of the Coos Bay case. This is true, albeit irrelevant. On appeal, the
City of Coos Bay admitted that it violated ORS 468B.025(1)(b) by allowing the cited discharge
to occur, so the interpretation of ORS 468B.025 was not squarely before the Court of Appeals.
See, 171 Or App at 109. Although the Court of Appeals focused on ORS 468B.050, the EQC’s
ruling with respect to ORS 468B.025 was directly on point.

Third, the City relies on rulings regarding the sfrict liability standard in the criminal
context. These cases are not on point. This is an administrative proceeding and ORS
468B.025(1)(b) is a civil, not criminal, statute. This is a distinction with a difference.

The case on which the city relies (State of Oregon v. Chang Hwan Cho, 297 Or 195
(1984) ("Cho™)) involved the interpretation of a wildlife statute in light of specific provisions of
Oregon's Criminal Code (ORS Chapter 161). ORS 161.045(3) states in relevant part that those
provisions "[do] not bar, suspend or otherwise affect any right or liability to damages, penaity,
forfeiture or other remedy authorized by law to be recovered or enforced in a civil action, * * *."
(Emphasis added.)

Moreover, the Cho court expressly distinguished between a "violation" and a "crime,"

noting that the distinction supports requiring a culpable mental state for a crime:

""The designation of an offense as a misdemeanor {(or felony) invokes the potential of
incarceration of offenders. As opposed to a violation, the heightened impact on the
liberty interest of the alleged misdemeanant or felon provides support for a culpability
requirement in crimes.” Cho, 297 Or at 201.
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Having first determined that the wildlife law at issue established a crime, not merely a violation,
the Cho court then determined that one needed to act with a culpable mental state to commit the
crime alleged. The Cho case does not hold that a culpable mental state is required to commit a
criminal violation and is irrelevant to the interpretation of statutes that do not purport to impose
any criminal sanction at all. See also ORS 161.105(1)(a) (culpable mental state not required if
offense merely constitutes a violation, unless statute expressly includes a mental state
requirement).’

The City also points to strict liability language in other unrelated environmental statutes
as evidence that ORS 468B.025(1)(b) does not impose strict liability. This argument fails on two
grounds. First, it requires this Commission to ignore the best evidence as o the meaning of ORS
468B.025(1)(b), namely the words used in thas particular statute. Second, if ignores the easy
argument to the contrary, namely, statutes in which the legislature has expressly included a
negligence standard (see e.g. ORS 468B.450--negligent discharge of oil to waters of the state).
DEQ could as easily argue that the legislature expressly requires negligence on a discharger's
part where negligence is actually required. However, the legislature chose not to include a
negligence standard in ORS 468B.025(1)(b).

Finally, the City asserts that "it complied with the Class I Reliability Standards for
provision of electrical power for the Ankeny Pump Station." (City’s Exceptions and Brief at 5.)
This is directly refuted by the stipulated facts. (See Stipulated Facts {9 6-8.) The Class |
Reliability Standards require separate and independent power sources. On March 18, 2001, the

City did not have separate and independent power sources available to the pump station. Ifs

* The other two criminal cases cited by the City also interpret criminal statutes in the context of Oregon's Criminal
Code. In State v. Miller, 309 Or 362, 368, the Supreme Court determined that the "offense of DUII does not nor has
it ever required proof of a culpable mental state," despite the fact that the text of the DUII statute does not state as
much expressly. In Stafe v. Andrews, 174 Or App 354, 363 the Cowrt of Appeals addressed whether a conviction
for carrying a loaded firearm required proof that the defendant knew the gun was loaded. The Court noted that the
Oregon Criminal Code "[expressed] a policy adverse to the use of 'strict liability' concepts in criminal law, whenever
the offense carries a possibility of sentence of imprisonment." 174 Or App at 363 (emphasis added). Again, these
cases are driven by the provisions of the Oregon Criminal Code (ORS Chapter 161) and are wholly irrelevant to
interpretation of a civil statute that does not impose any form of criminal sanction, imprisonment or otherwise.
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1 intent to comply with those standards 1s not relevant to whether a discharge to the river occurred.
2 At best, the City's intent is relevant to whether DEQ could properly assess a higher penalty for
3 the violation based on a negligent or intentional act. The Department's $9,000 penalty
4 assessfnent is not based on a negligent act.
5 CONCLUSION
6 In sum, it is clear based on the plain language of the statute, well-settled rules of statutory
7  construction, and the Commission's own rulings that strict liability attaches to a discharge of
8 waste to waters of the state under ORS 468B.025(1)(b). Here, the relevant discharge was caused
9 by the City’s operation of the Ankeny Pump Station. For that reason, the City is liable under

10 ORS 468B.025(1)(b). The Hearing Officer’s Proposed Order should be affirmed.

. “}}/[,:,
11 Dated this ../~ day of June 2003.
12 Respectfully submitted,
13 HARDY MYERS
14 Attorney General
/:_‘,' .
15 L f LT e
Lynfle Perry, OSB 046
16 Assistant Attorney General
Natural Resources Section
17 Oregon Department of Justice
18
19
20
21
22
23
24
25
26
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION
OF THE STATE OF OREGON

In The Matter of City of Portland, EXCEPTIONS AND BRIEF
Respondent/Appellant

HEARING OFFICER PANEL CASE NO.
102453

AGENCY CASE NO. WQ/M-NWR-01-100

| I. HISTORY OF THE CASE

On May 21, 2001, the Department of Environmental Quality (Department) issued a
Notice of Assessment of Civil Penalty to Respondent City of Portland, alleging violation of ORS
468B.025 (1)(b). On November 15, 2002, the Department amended the Notiqe to reduce the civil
penalty from $10,000 to $9,000.

The City and the Department met twice for informal discussion of this matter and were
unable to come to agreement. The City timely requested a contested case hearing and the parties
agreed to submit stipulated facts and briefs to the Hearing Officer.

On March 10, 2003, Administrative Hearing Officer Andrea H. Sloan issued a Proposed
Order concluding that the City is liable for the discharge of waste into waters of the state,
regardless of fault, and that the $9,000 civil penalty assessed by the Department is appropriate.

The City of Portland timely filed a Petiﬁon for Commission Review of the Hearing
Officer’s Proposed Order on April 8, 2003.

VAN
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IL EXCEPTIONS
1. Respondent objects to the Hearing Officer’s conclusion that the City is liable for the
discharge of waste into waters of the state, regardless of fault.
2. Respondent objects to the imposition of a ctvil penalty in this matter.

Hl. ARGUMENT

A. ORS 468B.025 (1)(b) is Not a Strict Liability Statute

At page 2 of the Proposed Order, attached hereto, the Hearing Officer concluded that the
City was liable for discharge of waste into waters of the state, regardless of fault. At page 4 of
the Proposed Order, the Hearing Officer concluded that “Notwithstanding the actions or
omissions of [a third party], Respondent is ultimately liable for the discharge of waste into the
Willamette River on March 18, 2001.”

i. ORS 468B.025 (1)(b) -- As Applied to the Facts

The Hearing Officer relied on the conclusions of the Environmental Quality Commission
(EQC or Commission) in an earlier case, In the Matter of the Notice of Violation, Department
Order, and Assessment of Civil Penalty for Discharging Wastes Without a Permit and For
Reducing Water Quality, City of Coos Bay, Respondent, No, WQMW-WR-96-277 (“Coos Bay™).
In that case, a pipeline i the City’s sewer system failed twice in a two-year period. The
Department determined that the City of Coos Bay did not make timely repairs, which resulted in
the second failure. Regarding the first pipeline failure, the EQC noted that “[t]he City had
engineered the pipeline, prepared for reasonably-expected eventualities, operated the pipeline as
designed, and then had some unanticipated intervening force that caused or contributed to the
tailure.” Coos Bay at p.6 (emphasis added). The Department did not assess a civil penalty in that
instance.

In the present casé, the parties stipulated to the facts set out in the Hearing Officer’s
Findings of Fact. Proposed Order, at page 2. The facts establish that Respondent contracted with

Portland General Electric (PGE) to provide redundant electrical power sources to the Ankeny
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Pump Station through two different power grids. PGE deenergized one of the power grids (the
Substation E grid) that provided the alternate power supply to the Ankeny Pump Station because
of a safety hazard at a construction site. A PGE employee notified an on-site City construction
manager not associated with the operation of the sewer system that the power lines were
deenergized. PGE rerouted the alternate power supply to the Ankeny Pump Station from
Substation E to the Canyon Substation, the same substation that provided the primary power
source to Ankeny. When the Canyon Substation power failed on March 18, 2001, the outage cut
off all electrical power to the Ankeny Pump Station because of PGE’s actions. In this
circumstance, as the EQC concluded regarding the first pipeline failure in Coos Bay, PGE’s failure
to provide power to Ankeny Pump Station from two different power grids was an unanticipated
intervening force that caused the discharge of sewage to the Willamétte River on March 18,
2001. . |

ii. ORS 468B.025 (1)(b) -- Statutory Interpretation

When the Oregon legislature drafted ORS 468B.025 (1)(b), it did not include language
expressing its intent to create a strict liability standard. As set out in Respondent City of
Portland’s Memorandum of Law to the Hearing Panel in this case, the legislature has clearly
articulated its intent to imipose a strict liability standard in a number of environmental statutes,

See Respondent’s Memorandum of Law, No. WQ/M-NWR-01-100, at page 3, attached hereto.
In fact, even where a strict liability standard is articulated in a statute, some statutes provide for
defenses to liability. 7d.

In interpreting the intent of the legislature in drafting a statute, the Oregon Supreme Court
has held that “the text of the statutory provision itself * * * is the best evidence of the legislature’s
intent.” Portland General Electric Company v. Bureau of Labor and Industries, 317 Or. 606,
610 (1993). The legislature also has enacted a general rule for construction of statutes and has
directed courts “not to insert what has been omitted, or to omit what has been inserted” in

determining the meaning of a statute. ORS 174.010.
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In the Coos Bay case, the City of Coos Bay appealed the EQC’s decision to the Court of
Appeals. The Court of Appeals did not discuss the statutory interpretation of ORS 468B.025
{1)(b); however, the court did specifically address the statutory interpretation of ORS 468B.050
(1), which prohibits discharges into waters of the state without first obtaining a permit. The court
concluded that the EQC had incorrectly interpreted that statute and stated that, “if the legislature
wished ORS 468B.050 (1)(a) to apply to violations of permit conditions, it could have said so, as
evinced by the wording of 468B.025 (2), which plainly prohibits [permit violations].” EQC v.
City of Coos Bay, 171 Or App 106, 110 (2000) (emphasis added). Similarly, if the legislature
wished to impose a strict liability standard in ORS 468B.025 (1)(b), it could have said so, as it has
in a number of other statutes. |

In the Proposed Order in the present case, the Hearing Officer stated that the Court of
Appeals in the EQC v. City of Coos Bay case “affirmed the EQC order concerning violations of
ORS 468B.025 (1}(b).” Proposed Order at page 4. In fact, the court in that case did not address
or analjze the provisions of ORS 468B.025 (1)(b), it merely reversed the EQC’s determination
that Coos Bay had violated ORS 468B.050 (1)(a) and “otherwise affirmed” the EQC’s order
without discussion. EQC v. City of Coos Bay at 111.

The Oregon Court of Appeals has directly addressed the issue of statutory interpretation
regarding the strict liability standard in the criminal context in State of Oregon v. Chang Hwan
Cho, 297 Or. 195 (1984) (“Cho”). In Cho, the court concluded that a statute that regulated the
purchase or sale of wildlife, without a clear indication of legislative intent to dispense with a
culpable mental state requirement, is not a strict liability offense, stating that “the mere enactment
of a crime without .an expressly required culpable mental state is insufficient to establish such a
clear indication.” Cho at page 201. See also, State v. Miller, 309 Or. 362, 366 (1990); State v.
Andrews, 174 Or App 354,364 (2001)(“in the absence of a clear legislative indication to the
contrary, proof of a culpable mental state is required”).

VA
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B. Operation of the Municipal Wastewater Collection and Treatment System

The City of Portland’s wastewater collection and treatment system is operated pursuant to
a National Pollutant Discharge Elimination System (NPDES) permit issued by the Department.
Pump stations are part of the system that is regulated under the NPDES permit. See Proposed
Order, Findings of Fact, at page 2. The Ankeny Pump Station is served by two sources of
electricity from two different power grids. fd. The Department is responsible for reviewing the
design of sewage pump stations and has developed general design criteria. The Department’s
design criteria require EPA Class 1 reliability standards for mechanical and electrical components
and alarms and a secondary source of electrical power. EPA’s Class I Reliability Standard for
power sources requires two separate and independent sources of electric power from either two
separate utility substations or from one substation and a works based generator, See Exhibits A
and B to Respondent’s Memorandum of Law, attached hereto. The City of Portland complied

with the Class I Reliability Standards for provision of electrical power for the Ankeny Pump

Station, as required by the Department.

If the Department, in its role as regulatory overseer regarding design standards for
municipal wastewater treatment and collection systems, has determined that Class I Reiiabi]jty
standards are not adequate to protect public health and the environment, it should evaluate that
issue internally as a technical matter, rather than as an enforcement matter.

IV. CONCLUSION
The City complied with Department and EPA design criteria for primary and secondary

sources of eleptrical power. The acts or omisgions of PGE constitute an unanticipated intervening
or superseding force that caused the discharge of untreated sewage to the Willamette River.
VA

M

VAV

VAV
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1 ORS 468B.025 (1)(b) does not articulate a strict liability standard. The principles of
2 | statutory interpretation do not permit a court to insert words or standards into a statute where the
3 |legislature has not done so. The legislature has enacted statutes with express provisions regarding
4 |strict liability. It did not do so here and it is not the province of the reviewing body to rewrite the
5 | statute.
6 V. ALTERNATIVE CONCLUSIONS OF LAW AND ORDER
7 The City of Portland requests that the Commission reverse the Hearing Officer’s
8 | conclusion of law that the City is liable for the discharge of waste into waters of the state,
9 | regardless of fault, and withdraw the civil penalty assessed by the Department. The City of
10 | Portland requests that the Commission enter a Final Order to that effect.
11 Dated this {i_”aay of May, 2003.
12

Respectfully submitted,
13 '

14 \\\.. {\V{ § 5 2 % ,ngz-[

15 Jan V.V, Betz OSB 87167
Deputy City Attorney

16 ' Of Attorneys for Respondent

- City ¢f Portland

17
18
19
20
21
22
23
24
25

26
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2 I hereby certify that I served the foregoing Exceptions and Brief on:
3 ENVIRONMENTAL QUALITY COMMISSION
C/O DEQ — ASSISTANT TO THE DIRECTOR
4 811 SW 6" AVENUE
PORTLAND, OR 97204
5
And
6
LYNNE A. PERRY
7 DEPARTMENT OF JUSTICE
GENERAL COUNSEL, NATURAL RESOURCES
8 1162 COURT ST. NE
SALEM, OR 97301
9 Attorney for Department of Environmental Quality
10 :
on May 8, 2003, by hand delivery to the Assistant to the Director and by mailing to said attorney
11
a correct copy thereof, contained in a sealed envelope, with postage paid, and deposited in the
12
post office at Portland, Oregon, on said day.
13
14
15 N
Jan\Y.V. Betz L.
17 Deputy City Attormey
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BEFORFE THE HEARING OFFICER PANEL
STATE OF OREGON
for the . -
ENVIRONMENTAL QUALITY COMMISSION

IN THE MATTER OF: : - YPROPOSED ORDER
) : |

City of Portland, ‘ )

Respondent, )

) Hearing Officer Panel Case No. 102453
)} Agency Case Number WQ/M-NWRR-01-100
) Multnomah County

HISTORY OF THE CASE

.On May 21, 2001, the Department of Environmental Quality (Department) issued a Notice of
Assessment of Civil Penalty (Notice) to Respondent City of Portland. The Notice alleged that
Respondent violated ORS 468B.025(1)(b). On November 15, 2002, the Department amended the
Notice to reduce the penalty assessed from $10,000 to $9,000. ‘

On June 21, 2001, Respondent requested a hearing and denied that it violated ORS
468B.025(1)(b). Respondent also offered two affirmative defenses.

At a prehearing conference on November 14, 2002, the Department and Respondent proposed
offering stipulated facts and briefs in lieu of a hearing. Respondent and the Department filed
stipulated facts and briefs on December 12, 2002. .

Andrea H. Sloan, from the Hearing Officer Panel, presided as the Administrative Law Judge
(ALJ). Respondent was represented on the briefs and at the prehearing by Jan V. Betz, Deputy City
Attorney. The brief for the Department was prepared by Lynne Perry, Assistant Attorney General.
Jeff Bachman, Lay Representative, represented the Department at the prehearing conference, and
joined Ms. Betz in signing the stipulated facts. '

EVIDENTIARY RULINGS
Respondent and the Department offered stipulated facts, These facts were admitted as
Exhibit 1. A hearing was not convened, no other evidence was offered, and the record closed on
January 8, 2003.
ISSUES
1. Whether Respondent is liable, under ORS 468B,925(1)(b), regardless of fault.

2. Whether the civil penalty assessment is appropriate,

In the Marter‘the_City of Portland, Page 1 of 7
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FINDINGS OF FACT

L. ReSpondcnt operates a wastewater collection, treatment, control and disposal system as
authorized by a National Pollution Discharge Elimination System permit issued by the
Department.

2. Respondent;s system includes the Ankeny Pump Station, which is located adjacent to
the Willamette River near the Burnside Bridge, off SW Front Avenue/SW Naito Parkway, in
Portland.

3. For the purpose of creating redundant electrical power sources in the event of a power
failure, Respondent contracted with-Portland General Electric (PGE) to provide two separate
electrical feeders to Ankeny Pump Station from two different power grids. The primary feed to
- the station is through PGE’s Canyon Substatlon The altemate power feed is through PGE’

" Substation E. » . : L

4. On February 6, 2001, a sinkhole developed on NW Front Avenue/SW Naito Parkway,
as a result of construction work being conducted by Respondent’s Bureau of Environmental
Services (BES) related to improvements to Respondent’s sewage collection system.

5. As a safety precaution during repair of the sinkhole, PGE deenergized the underground
voltage feeder conductors that ran through the sinkhole form PGE’s Substation E. PGE
~ personnel notified on-site BES construction manager, Mark Hutchinson, that the power lines
were being deenergized.

6., At the time that the poWer lines in the sinkhole were deenergized, PGE rerouted the
alternate power feed to the Ankeny Pump station from Substation E through Canyon Substation.

7. Power was restored to businesses and facilities in the vicinity of the sinkhole the next
day, February 7, 2001.

8. A power outage affecting PGE’s Canyon Substation occurred on March 18, 2001,
Because the alternate power feed to the station had not been routed back through Substation E
following completion of the sinkhole repairs, the outige cut-off all electrical power to the
Ankeny Pump Station.

9. Because of the power outage, sewage flowing into the Ankeny Pump Station
overflowed into the Willamette River. BES estimated that approximately 2.5 millton gallons of
raw sewage discharged from the Ankeny Pump Station into the river before power was restored
at 8:36 a.m.

CONCLUSIONS OF LAW

- 1. Respondent is liable for the discharge of waste into waters of this state, regardless of
fault. -

 In the Matter the City of Portland, Page 2 of 7
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2. The amount of civil penalties assessed by the Department was appropriate.
OPINION

In this case, there are only two issues to be resolved: 1) whether Respondent.is liable for
the discharge of waste into waters of the state, regardless of fault; and 2) whether the penalty
assessment is correct. In this regard, the Department has the burden of proving the allegations by
a preponderance of the evidence. See ORS 183.450(2) and (5); Harris v. SAIF, 292 Or 683, 690
(1982) (general rule regarding allocation of burden of proof is that the burden is on the proponent
of the fact or position.); Cook v. Employment Div., 47 Or App 437 (1980) (in the absence of
legislation adopting a different standard, the standard in administrative hearings is preponderance
of the evidence). Proof by a preponderance of evidence means that the fact finder is persuaded
that the facts asserted are more likely true than false. Riley Hill General Contractors v. Fandy
Corp., 303 Or 390 (1989). Following review of the record and the briefs submitted by the
- parties, I conclude that the Department has met its burden on both issues.

Liability

~ ORS 468B.025 provides, in pertinent part, as follows: “[N]o person shall: * * * (b)
Discharge any wastes into the waters of the state if the discharge reduces the quality of such
waters below the water quality standards established by rule for such waters by the
Environmental Quality Commjssion ” ORS 468B. 025(1)(b)

Respondent adnutted that waste was dlscharged from its Ankeny Pump Station on March

18 2001, and did not contest whether the discharge reduced the quality of the water below water
quahty standards, Respondent argues that it is not liable, however, because Respondent did not
cause the discharge, and that the actions or omissions of PGE were the actual cause of the -
discharge. Respondent further argues that the actions or omissions of PGE were beyond its
control and that Respondent cannot be liable, under ORS 468B.025(1)(b), for a discharge that it
. did not cause. In support, Respondent argues that the statute does not impose a strict liability
standard, unlike other environmental statutes,’ which specifically articulate strict liability.
Alternatively, Respondent argues that even if the statute imposes a strict liability standard, the
actions or omissions of PGE were an intervening or supcrcedmg cause of the d1scharge and that
Respondent sh(}u!d not be Iiable for: PGE’S actions Of omissions.

The Departmcnt counters that the statute, ORS 468B. 025(1)(b) is silent as to culpability,
and that the violation only requires a discharge, which Respondent has stipulated occurred. The
Department further argues that the Environmental Quality Commission (EQC) has already
addressed and rejected a similar argument that a city could not be liable under ORS
468B.025(1)(b) because the statute did not specifically articulate a strict liability standard.® The

' Respondent cites the following statutes as examples of environmental statutes with an articulated strict
liability standard: ORS 468B.060; ORS 468B.310; ORS 465.255; ORS 466.640; and ORS 466.825.

* In a similar action, the EQC rejected the City of Coos Bay’s argument that it was not liable under ORS
468B.025(1)(b) because the statute did not impose a strict liability standard. See Finding of Fact,
Conclusions of Law and Opinion, In the Matter of the Notice of Violation, Department Order, and -
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EQC specifically rejected the argument proffered by the City of Coos Bay, that ORS
468B.025(1)(b) required proof of intent. “Nothing in the plain ordinary meaning of either
‘cause’ or ‘discharge’ requires or even suggests that proof of intent, recklessness or negligence is
an element of the violation. Similarly, nothing in the context, ‘legislative scheme’ or legislative
history leads to that conclusion.” And, in EQC v. City of Coos Bay, 171 Or App 106, 111
(2000), the Court of Appeals affirmed the EQC order concerning violation of ORS
468B.025(1)(b).

I am not persuaded with Respondent’s argument that the statute must be analyzed in light
of Portland General Electric Company v. Bureau of Labor and Industries, 317 Or 606 (1993).
In PGE, the meaning of the statute was not clear, so the court set out a hierarchy of factors to
consider in determining the intended meaning of statutory language. Here, there is no ambiguity
in the statute. The statute prohibits the discharge of waste. Waste was discharged from
Respondent’s pump station. Notwithstanding the actions or omissions of PGE, Respondent is
ultimately liable for the discharge of waste into the Willamette River on March 18, 2001.

Assessment of Civil Penalty

The Director of the Department is authorized to assess civil penalties for any violations of
the Department’s rules or statutes. OAR 340-012-0042. The amount of civil penalties assessed
is determined through use of a matrix and formula contained in OAR 340-012-0045. See OAR
340-012-0042.

In this case, the Department determined that Respondent was liable for $9,000 in civil
penalties based on Respondent’s violation of ORS 468B.025(1)(b). This penalty was determined
by calculating the base penalty (BP) and considering other factors, such as prior significant
actions (P), past history (H), the number of occurrences (O), the cause of the violation (R),
Respondent’s cooperation (C), and the economic benefit that Respondent gained by
noncompliance with the Department’s rules and statutes. The formula for determining civil
penalties in this case is expressed as follows: “BP +{(0.1 x BP)x P+ H+ O +R +CO)] + EP.”?

Based on this record, the civil penalty assessment of $9,000 is accurate and appropriate.

Assessment of Civil Penalty for Discharging Wastes without a Person and for Reducing Water Quality,
City of Coos Bay, Respondent, No. WQMW-WR-96-277.

* The penalty calculation utilized by the Department is set out in full in the Appendlx, which is
incorporated by reference to this order as if fully set forth herein.
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PROPOSED ORDER
I propose that the Board issue the following order:
Respondent is subject to a civil penalty in the amount of $9,000.

| T e

Andrea H. Sl
Administrative Law Judge
Hearing Officer Panel

ISSUANCE AND MAILING DATE: N\ oo ch 1D, 2003
 REVIEW

If you are not satisfied with this decision, you have a right to petition the Environmental
Quality Commission for review. To have the decision reviewed, you must file a "Petition for
Review" within 30 days of the date of service of this Order, as provided in Oregon
Administrative Rule (OAR) 340-011-0132(1) and (2). Service is defined in OAR 340-011-0097,
as the date the Order is mailed to you, not the date you receive it. The Petition for Review must
be filed with: '

- Environmental Quality Commission
c/o DEQ — Assistant to the Director
811 SW 6th Avenue
Portland OR 97204

Within 30 days of filing the Petition, you must also file exceptions and a brief as provided in
OAR 340-011-0132(3).
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APPENDIX

VIOLATION 1: Discharging wastes that reduced the quality of state waters below a water

quality established by the Environmental Quality Commission in violation
of Oregon Revised Statute 468B.025(1 )}(b).

CLASSIFICATION: This is a Class I violation pursuant to OAR 340-012-0055(1)(c).

MA_GNITUDE: The magnitude of the violation is major pursuant to OAR 340-012-

0045(1)(a)(B)(i). Based on the volume of raw sewage discharged to the
Willamette River, the Department finds that the violation had a significant
adverse affect on the environment,

CIVIL PENALTY FORMULA: The formula for determining the amount of penalty of each

“BP?’

A . (CPS?

violation is: ‘
BP+[(0.1xBP)x(P+H+0+R+C)[+EB

is the base penalty, which is $6,000 for a Class I, major magnitude violation in the matrix
listed in QAR 340-012-0042(1).

is Respondent’s prior significant action(s) and receives a value of 7 pursuant to OAR 340-

- 012-0045(1){(c)(A)(viii). At the time of the violation, Respondent’s prior significant

“H,?

‘(O’!

RR::

C{C!‘l

i‘EB bkl

actions, Case Nos. WQMW-NWR-90-89, WQMW-NWR-94-253, WQMW-NWR-94-
305, WQMW-NWR-95-181, WQ/SW-NWR-98-013A, and WQ/M-NWR-99-043
consisted of six Class 1 equivalent violations.

is the past history of the Respondent in taking all feasible steps or procedures necessary to
correct any prior significant action(s) and receives a value of -2 because Respondent has
corrected its prior significant actions.

is whether or not the violation was a single occurrence or was repeated or continuous
during the period of the violation and receives a value of 0 because the violation was not
repeated or continuous. :

is‘the cause of the violation and receives a vatue of 0 as it is the most appropriate finding

under the rules. The violation was not caused by unavoidable accident, or Respondent’s
negligence, intentional conduct or flagrant conduct. Under these circumstances, the most
appropriate value for the “R” factor is 0.

is Respondent’s cooperativeness in correcting the violation and receives a value of 0.
While Respondent was cooperative, it could not correct the violation, could not make
reasonable efforts to minimize the effects of the violation, and has not taken extraordinary
measures to prevent reoccurrence of the violation,

is the approximate dollar sum of the economic benefit that Respondent gained through
noncompliance, and receives a value of 0 as the City did not receive an economic benefit.

In the Matter the City of Portland, Page 6 of 7
Hearing Officer Panel Case No. 102453




PENALTY CALCULATION:

- Penalty = BP +(0.1xBP)x(P+H+0+R+C)]+EB
= $6,000 + [(0.1 x $6,000) x (7 +(-)2 + 0 + 0 —0) + 0]
= $6,000 + ($600 x 5) + $0
= $6,000 + $3,000 + $0
= $9,000

~ In the Matter the City of Portland, Page 7 of 7
Hearing Officer Panel Case No. 102453
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION

OF THE STATE OF OREGON
IN THE MATTER OF:
CITY OF PORTLAND RESPONDENT’S
: . MEMORANDUM OF LAW
Respondent.
HEARING OFFICER PANEL CASE
No.102453
AGENCY CASE No. WQ/M-NWR-01-100
MULTNOMAH COUNTY
L PROCEDURAL BACKGROUND
On May 21, 2001, the Department of Environmental Quality issued a Notice of
Assessment of Civil Penalty in the above-referenced matter. The City timely filed an Answer and

requested a hearing, The City also requested an informal discussion and met with Department
representaﬁves on two occasions to discuss this matter. After the parties were unable to come to
agreement, a contested case hearing was scheduled. The parties subsequently agreed to submit
stipulated facts and present the remaining is sues of law by memorandum to the Hearing Officer
for resolution.
IL BACKGROUND

As set out in the Stipulated Facts regarding this case, the City of Portland’s Ankeny Pump
Station is powered by electricity under a contract with Portland General Electric (PGE). The City
contracted with PGE to provide primary and secondary power to the Ankeny Pump Station from
separate electrical feeders connected to two different power grids. Ankeny Pump Station is a
component of the City’s wastewater collection system and is designed to pump wastewater flows
from western portions of the City to the Columbia Boulevard Wastewater Treatment Plant.

The system for provision of electrical power to the Ankeny Pump Station was designed

1 — MEMORANDUM OF LAW
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1 |pursuant to the U.S. Environmental Protection Agency’s technical bulletin entitled, “Design

2 | Criteria for Mechanical, Electric, and Fluid System and Component Reliability” (U.S. Government
3 Priﬁting Office: EPA-430-99-74-001), which is attached hereto as Exhibit A. The method for

4 {providing a redundant power source to the Ankeny Pump Statibn is in compliance with the State
5 | of Oregon Department of Environment Quality “Oregon Standards for Design and Construction

of Wastewater Pump Stations, May 2001, which is attached hereto as Exhibit B.

-~ O

DEQ is responsible for reviewing the design of sewage pump stations and has developed

]

general design griteria. See Exhibit B, IT and 111, pages 4-5; ORS 468B.055; OAR 340 Division
9 [52. Among other things, DEQ’s general design criteria requires EPA Class I reliability standards
10 | for mechanical and electrical components and alarms and a secondary source of electrical power.

11 {Exhibit B, page 5-6. EPA’s Class I Reliability standard for power sources requires the following:

12 * R ok
13 Two separate and independent sources of electric power shall be
provided to the works from either two separate utility substations
14 or from a single substation and a works based generator, If
available from the electric utility, at lease one of the works’ power
15 sources shall be a preferred source (i.e., a utility source which is
one of the last to lose power from the utility grid due to loss of
16 power generating capacity). * * * ‘
17 Exhibit A, page 40, §231.
18 In February of 2001, PGE disconnected the secondary power source to an area serving

19 INW Front Avenue, including the Aunkeny Pump Station, when a sinkhole developed during a
20 | construction project which exposed gas and electric utility conduits and created a potenti:i]ly
21 |dangerous situation. PGE restored power to the area the following day; hoWéver, PGE

22 | apparently rerouted the secondary power source to the Ankeny Pump Station through the same
23 | power grid that also provided.electricity to the primary power source to Ankeny.

24 In March the PGE substation, which at that time ﬁrovided both primary and secondary
25 | power to Ankeny, failed and the pump station could not operate, resulting in untreated sewage

26 | overflows to the Willamette River.

Page| 2 — "MEMORANDUM OF LAW

PORTLAND CITY ATTORNEY'S OFFICE
1221 SW 4™ AVENUE, RM 430
PORTLAND, OREGON 97204
(503) 823-4047




1 DEQ subsequently issued a Notice of Assessment of Civil Penalty, alleging that the City
“caused or allowed approkimately 2.5 million gallons of raw sewége to discharge from its Ankeny
Pump Station * * * ” in violation of ORS 468B.025 (1)(b). |
II1. LEGAL STANDARD
DEQ initially alleged that one of the bases for its determination that the City violated ORS

468B.025 was the City’s negligence. DEQ subsequently amended its civil penalty assessment and

~J (=) th EeN |75 [ ]

dropped the negligence finding. The City’s response to DEQ’s Notice of Assessment of Civil

8 | Penalty denied that the City caused or allowed raw sewage to dischargé from the Ankeny Pump
9 | Station and asserted that the loss of electric power to Ankeny, which wag beyond the control of |

10 |the City, was the cause of the discharge.

11} ORS 468B.025 is Not a Strict Liability Statute

12 The Oregon legislature’s intent to create a strict liability standard for a number of

13 |environmental statutes is evident and express. ORS 468B.025 does not contain any express

‘14 |statement regarding a standard of liability. |

15 In the following environmental statutes, the legislature has clearly articulated its intent to
16 |impose a strict liability standard:

17 ORS 468B.060, Liability for damage to fish or wildlife or habitat --

states that a responsible party shall be strictly liable;

18

ORS 468B.310, Liability for violation of ORS 468B.305, Entry of

19 : oil into waters of state prohibited; exceptions -- articulates a strict
: liability standard and provides for defenses to liability;

20
'465.255, Strict lability for remedial action costs for injury or

21 destruction of natural resource -- contains an affirmative statement

: regarding standard of liability, and provides defenses to such

22 liability;

23 ORS 466.640, Strict liability for spill or release; exceptions --
articulates a strict liability standard and provides for defenses;

24

ORS 466.825, Strict lability of owner or permittee -~ sets out a
25 strict liability standard for owners and permittees of leaking
underground storage tanks,

26
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Statutory Interpretation

It is a fundamental premise of statutory interpretation that “the text of the statutory
provision itself * * * {s the best evidence of the legislature’s intent.” Portland General Electric
Company.v. Bureau of Labor and Industries, 317 Or. 606, 610 (1993) (“PGE”). In addition,
ORS 174.010 instructs a court “not to insert what has been omitted, or to oﬁﬁt what has been
inserted,” in its attempt to understand the meaning of a statute.

" The ‘court in PGE also concluded that the context of the statute at issue and related
statutes should_be considered in analyzing statutory provisions. In contrast to ORS 468B.025,
other environmental statutes outlined above {including others in chapter 468B) contaiﬁ express
provisions regarding strict liability while ORS 468B.025 does not. A court should not inisert what
has been omitted. Clearly, the legislature knows how to insert a strict liability standard in a
statute when it wishes to. See also, State of Oregon v. Chang Hwan Cho, 297 Or. 195, 201
(1984)(holding that a statute regulating the purchase or sale of wildlife, without a clear indication
of legislative intent to dispense with a culpable mental state requirement, is not a strict liability
crime).

A second level of analysis of legislattve intent, if necessary, is consideration of a statute’s
legislative lﬁstory; and finally, if the intent of the legislature remains unclear, ﬁ court should
employ general maxims of statutory construction. PGE at612. Tn aetermining the legislature’s
intent in the enactment of ORS 468B.025, it is not necessary to go beyond interpreting the
language of the statute itself, which, unlike other sections of chapter 468B and other Oregon -
environmental statutes, does #of contain any express statement regarding strict liability.

The Department of Environmental Quality has asserted in the past that the statutory
authority for assessment of civil penalties is evidence of the legislature’s intent to insert a strict
liability (Standard into ORS 468B.025. See ORS 468,130 and ORS 468.140. Under ORS 468.130
(2)(f), a factor to be considered in imposing a civil penalty is whether the violation was caused by

an unavoidable accident, negligence or an intentional act. The Department has argued that the
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existence of this provision in chapter 468 indicates the legislature’s inteit to impose a strict
liability standard in ORS 468B.025. Such logic is circular and presupposes that a violation of
ORS 468B.025 has been determined. If the Department concludes that a violation has occurred,
then the civil penalty factors are considered to determine the amount of the penalty. These same
factors provide guidance for imposition of civil penalties for a variety of violations, many of which
do not have a strict liability standard.

The Department also has argued that ORS 468.140 (1)(b) is evidence of the legiélature’s
intent to imposg a strict liability standard on ORS 468B.025. ORS 468; 140 (1) provides that any
person who violates provisions of enumerated statutes will be assessed a civil penalty established
by rule. In addition to chapter 468B, the statutes listed in ORS 468. 140 (1)(b) include statutes
that merely contain definitions and provisions for construction grants for sewage treatment works
(ORS 454.50-5 to 454.535); statutes that provide for ownership of municipal sewage' systems and
financing their construction (ORS 454.205 to 454.255); and statutes regarding environmental
crimes, which already contain a range of liability standards for different crimes (ORS 468.920 to
468.956). See Exhibit C for a summary of the statutes listed in ORS 468. 140-(1)(b).

If the legislature had intended ORS 468.140 (1)(b) to impose a étrict liability standard on
the statutes listed therein, surely it would not have included statutes governing construction and

financing of sewage treatment works and environmental crimes, which already prescribe standards

of liability.

Intervening or Superseding Cause

Even if strict liability did apply in this case, PGE’s action constitutes an intervening or
superseding cause that is a defense to liability. The City complied with all technical and
regulatory requirements regarding the design and operation of the Ankeny Pump Station,
including the provision of a secondary power source with Class I reliability. PGE failed to
provide power through the alternate power grid so that a failure of the primary power grid caused

the overflow of untreated sewage from the Ankeny Pump Station. The acts or omissions of a
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third party were the sole cause of the overflow on March 18, 2001.
IV,  CONCLUSION

ORS 468B.025 does not impose a strict liability étandard. The legislature did not provide
any express statement of its intent to impose such a standard and the context of the statutory
scheme demonstrates that the legislature has inserted its express intent regarding strict liability in
other environmental statutes. The City complied with all regulatory requirements in its design,
construction and operation of the Ankeny Pump Station. The operation of PGE’s power grids
and the power failure on March 18, 2001, were beyond the City’s control.

We respectiully request the hearing officer to find in favor of the City in this matter and

make a determination that the City is not liable for a violation ORS 468B.025.

Dated this 12th day of December, 2002.

Respectfully submitted,

Jan V. V. Betz, OSB #87167
Deputy City Attorney
Of Attorneys for Respondent, City of Portland
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1 CERTIFICATE OF SERVICE

2 I hereby certify that I served the foregoing Mefnorandum of Law on:
3 Jeffrey R. Bachman, Environmental Law Specialist for
Department of Environmental Quality
4 811 SW 6™ Avenue
Portland, OR 97204
5 .
on December 12, 2002, by mailing a correct copy thereof, contained in a sealed envelope, with
6
postage patd, and deposited in the post office at Portland, Oregon on said day.
7 , '
8
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an\V.V. Betz OSB #8
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FOREWORD

_In resg nse to the recent clean. watex Jegislation, thia coyntry
E :precedented*building program. for new and

improve municipal ‘wastewater treéatment works. It is the

responaibility of the EPA to ensure that the Federal funds :

authordzed under Title II of PL 92—300 for this program will

be justifiably spent. Accordingly, we must ensure that these

works have been dedigned with a high degree of technileal .

excellence and will operate eff'ectively day in and ddy out.

As a part of this effort, this Technical Bulletin provides-

a natiochal standard to help ensure: that unscceptable degradation

r_of the ‘works' effluent does not occuyr from time to time as

" a result of periodic meintenance or the malfunctioning of

mechanigcal, electric, and fluid systems and components.

To assq%e a workable and effective document , we have Iinvolved
all sectors of the wastewater fredtment 1ndustry in the deyelop-
ment ang review of this Technical Bulletin. In this regard,
I particularly wish to thank the EPA Teehnical ‘Ad¥isary Gréup
for. Munleipal Waste Water Systems fer théir advice and couﬁael.

The desﬁgn eriteria contained in this Te¢hnical Bulletin are
meant to be. specific enough to have force and meaning, yet:

have administrative flexibility so as to permit inncvationias

to how ithe intent of the c¢riteria will be met in each individual
case. It Is our intent to' upﬁate and revise these eriteri:»-

as experience dlctates., - : : . :

I am confident that through the conkinued efforts and coopéra-
' of, the engineering profégsion, the objective of lmproved
ability of wastewater'tr&ﬁtment works will be achiewed:

-Robert L, Sansem
Agssistant Admini&trator
for Alr and Water Programs

EXHBIT A
PAGE 2 OF 56




The purpose of this .Techni.cal B:%rllétin is to ar&éiify and
supptaﬁxé’;u"‘the Federal Guidelines for Dea:ign-, Operation, and Mainte-
nance ofi?\fa stewater Tr,eafgn.wnt Facilities évith regard to g-si:a-blisﬁing
minit'num;fj standards of reliability for mechém-eal, gieétric, and fluid
SYsﬁéﬁIB'-‘iéffﬁd; components. Thig Technical fgulietin providés reliability
deaign c-r;;teria for wastewater trestment ‘é"‘orks projects seeking

Federal f}rx@ncial assigtance under PL 92-500,

Applicability of Teahnigglaul;ggm

New treatment works and additions or expansions to existing
" treatﬁ:\en@: works shall comply with this Technical Bulletin, Portions
of existing works, for which the addition ot] expansion is dependent:for!

reliable ¢gperation, shall comply with this Technical Bulletin to the .

 degree pﬁacticable. There may be some ﬁrea&me~nt works for which
fulfillrnerxft of somé of the design criteria may not be necessary or
appropriate. There will be other cases in which i:hee criteria are
insufficient, and additional cri—tﬁfia will be éj.dentified by the Regional

Administiator. It is expected that additiondl criteria may be needed

BHBIT A

PAGE_ 3 OF 5l




for unusua “envirohmental conditions and for new processes. Within
this context, the design criteria should be used as a referencé, allowing
idditions or del-etic'ms as an individual case jrnay- warrant.

'A basic requirement specifiéd in these criteria is component
bagkup. ‘However, system réliability can also be attained through
flexibility in the design and opération of systéms and coﬁponents. ‘This

document does not attempt to define requirements for system flexibility
Definitions

‘The following definitions apply to the terms used in this
Technical Bulletin:

‘Component - A single piecé of equipment which performs a specific

function in the wasteWater_ treatment works, _I.r; this context a
-component may be an entire piece of process equipment (e. g.,
Lsed;mentation basin or vacuum filter or may be a single piece of
‘equipment (e.g., a valve or a pump).

Controlled Diversion - Diversion in a controlled manner of

7inadequate1y treated wastewater around the treatment works to

navigable waters.

.Design Flow - That flow used as the basis of design of a component

and/or sy stemn.

Des1gn Period The period of time from first operation Eﬁ@iil]’fetb{ ar
| PAGE % OF 5o

‘at which the treatment works is expected to treat the design TIow.” ~




E_iiiluéent Limitaf;ﬁ.on - Any restriction established by a State or the
EPA Adminisirator on quantities, fate-s, and concentrations of
chem-ical, physical, biological, and other constituents which are
&isch;a_i‘.ged from peint sources into navigaijle waters, the waters of

‘the contiguous zone, or the ocean, including schedules of compliance.

Fluid System - A system within the treatment works which contains
liquid or gaseous fluids. This includes the main wastewater treat-
ment %s_ystem, parts of the sludge handling and disposal system, and

auxi liiar}r gystems,

Hydré;iulic Capaqiix -~ The maximum flow capacity of a component

which; does not result in flooding or overflowing.

Navigable Waters - ‘The waters of the United States, including the

territorial seag, as defined in PL 92-500.

Peak %Was:tewaf_:er Fléw -~ The maximum wastéwater flow expected
during the design period of the treatment WOrkSI.

Reiiati)iiiw - A measurement of the ability of a component or system
to perform: its designated function without féilure. In th.is Technical
Bulletin, reliability pertains to mechanical, electric, and fluid
systems and components only and includes the maintainability of
those systems and components. Reliability of biclogical processes,
operator training, p'ruc;ee;s design, or structural design is not within

the scope of this Technical Bulletin,  The reliability aspects related
EXHIBIT _A
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to works influent from combined sewers are hot within the

scope of this Technical Bulletin,

‘Unit Operation; - An operation involving a single physical or chemical
‘process. 'Examples of a unit operation are comininuting, mixing,
sedimentation,: aeration, and flocculation.

Vital Component - A component whose operationjor function is

_required to prevent a controlled diversion, is required to meet
‘effluent limitations, or is required to protect other vital components
from damage.

AWa'stewa.ter Treatmeht Works - The works tl_1af: treats the waste-

‘water, including the associated wastewater pumping or lift stations,
‘whether or not the stations are physically a part of the works.
Holding ponds or basins are considered included, whether or not

‘the ponds or basins are physically a part of the works.

_Te;‘ms Used in Specifying Criteria

The following are clarifications of terms used in specifying

criteria in this Technical Bulletin:

Shall - Uskd to specify criteria which are mjandatory., Depar-
ture fromithese criteria requires a Departure Request to be
lsubmittEd}-by the Grant Applicant and approval of the request

.by the Regional Administrator.

BT A
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. Peripissible - Used to clarify the intent of mandalory eritéria
by giving examples of designs which are in conformance with
the ciriteria.

+

Consideration and Where Practicable -~ Used to specify cﬁ_iferia

which shall be considered by the Grant Applicant, bat which are

- not mandatory,

Reliabili;tﬁy Qiassif@gg;_fmg
| Th'is Teéhnical Bulletin establishes minimum standards of
_ reliabi_liﬁt-ﬁr' for three classes of wastewater treatment works, U‘:ﬁil:'e&ss
_identi—fied; %‘8 applyin-g to a particular class, all criteria contja_'ihed in
this dGCument apphlf equally to all three classes. The relialﬁi}ify classi
fiCationj éih'a-ii be lselected and justified by the Grant Applicant, _éubjec{:
to the ap.{';roval of the R@‘gionai'Administra.tcir, and shall be b.ase.d on
the cqnse;qtie;nces of degradation of the effluent quality on the receiving
navigable waters. This document does not specify reguirements for
classifying works; however, suggested guidelines are:

Reliability . _
; ' Clags I Works which discharge into navigable waters that could

be permanently or éuacceptably damaged by effluent
which was degraded in quality for only a few houns.
Examples of Reliability Class I works might be those
discharging near drinking water reserveirs, into
shellfish waters, or in close proximity to areas used

for water contact sports.

BEHBT A
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Reliability
. Class I1

Reliability
Class III

2
%

H

.

4g

Works which discharge into navigable water sithat would

n@t be permanently or mczceptablyJ &amagea by shert-

“éould be damaged

tdil' m effluent quality degradations,

quiality degradation. An example of a Reliability Class II
Wiﬁa—rks might be one whlchd:sehargés into regr‘mﬁ;@néz

waters.

Works not otherwise clagsified as E{ iability C}asgi
orf Class II.

Néte' Pumpmg statmus as sacmted *th but physxcally




Warks Design Uriteria

100 WORKS .D‘Eﬂsmlﬁl CRITERIA
110. Works Location : _ . 8 |
120, Provisions for Works Expansion andfot Upgrading 9
1.30;' "Piping Requirements | g
131, ‘Pipes Subject té.Clogg-igg..__ - - 9
132, ) I?rovision_é‘ for Dreii-niﬂ.g'-_l@'j;pes, . .‘1‘0
133, Ma‘intenancé and Repair i:ajf. Feed Lines Lo
140. Gt-)mp_onent Maintenance and Re'pai_r Requirements i1
3 N Component Rep};ir - _ 11
142, | Component Access Space. ' 12
143, Component Handling ' ' 12
144,  Essential Services | 13
150, Isolation of Hazardgus Equipment - 13
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Works Design C#i eria

pev WQTR:' :

S DESIGN CRITERIA

B0 WORKS LOCATION

The poten{iai,forq_damag;e_ or inter_ru;it;ii@;x o_f:%_;gper-atifoxx dué to ‘ '
flooding shall be considered when siting the|trieatment works. .
The. treatthent works structures and ‘electrical and mechanical
aé-uipménts shall be protected from physical famage by the
ma.x-imﬁmfex;;ecfed one hundred 100) year f’,'_l-ood. . The treatmaent
works shall remain fully operational during ithe twenty-five (25)
year flood| if practicable; lesser flood levels may be permitted
dependent jon local situations, but in no cas¢ shall less than a
teﬁ (10} year flood be uae&. Works 'léxqiated“_ fn' coastal areas
subject tolflooding by wave action shall be similarly protected
fI;om ‘the rhaximum expected twenty-five (25) and one hundred

(100) yeariwave actions.

Existing Vwiorks being expanded, modified, ui;grade'd or rehabili-

tated sha?llé.égmply with these criteria to the degree practicable.

The flocd dnd wave action elevations used td implement these
criteria sHall be determined and justified by the Graat Applicant,

uging avai!able data sources where 1ippropriate. Elevations for
' EXHIBIT é
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120.

130.

13

‘as well as studies by the followingj Federal organizations U.S,

{onservation Service, National Ocieanic and Atmospheric

including the expected annual floods

PROVISIONS FOR WORKS EXPANSION AND/OR UPGRADING

‘All new works and expansions to existing works shall be designed

probability of expansion. During a works® upgrading or expansion

' 't}pe interruption of normal operation shall be minimized and

"PIPING REQUIREMENTS

Works Design Criteria

specific location may be availabjre from local or state studies
]{Army Corps of Engineers, U,S, qeological Survey, U,S, Soil

_Administra.tion, and Tennessee Valley Authority,

The works shall be accessible in all normal seasona conditions,

for further expansion except where circumstances preclude the

‘shall be subject to the approval of the Regional Administrator.

‘Pipes Subject to Clogging

Provisions for Flushing of Pipes

‘The works shall have provisions for flushing with water

and/or air all scum lines. slhdge lines lime feed and
lime sludge lines, and all othk:r lines which are subject to
clogging. The design shal be such that flushing, can be

‘accomplished without causing|violation of effluent limita
' EIET
ions or without cross-connections to he potable water 5@““

system.




131,2

Works Design Criteria

‘Provisions for Mechanical Cleaning of Pipes

All piping subject to accumulation of solids over a long
"period of time shall have sufficient connections and shall
be arranged in a manner to facilitate rhechanical cleaning.
‘This‘may include the main wastewater treatment process
_piping, service water system piping, and sludge proéess
piping. Special attention shall be paid to piping cohtaining
‘material which has a tendency to plug, such as scum lines,
‘drain lines, and lime sludge lines. 7System design shall
-be such that the mec?hanical cleaning can be accomplished

‘without violation of effluent limitations,

Provisionsg for Draining Pines

.-Where- practicable, all piping shall be sloped and/or have
‘drains (drain plug or valve) at the low points to permit com-
‘plete draining, -Piping shall be installed with no isolated

_pockets which cannot be drained.

_AMaintena.nce and Repair of Feed Lines

Lines feeding chemicals or process air to basins, wetwells,

and tanks shall be designed to enable repair or replacement

‘without drainage of the bagins, wetwells or tanks.

-10-




Works DPesign Ciiteria

Every vital'méchanical composent (mechanical components

inglude such i,téms as pumips, -?3?41" soreeny; in-stﬂ;imentati'ém
agd valves, but not piping, - tanks, basins, channels, or sﬁéiﬁ}.s
in the works shall be _dﬁstgn;a& %o enable repair ar-.;-x.'eplace}
ment without violating the e_ffl}j{ent limitations or causing a
gontrolled diversion. To gcomply with this requirement, it

is permissible to uae tliéf&b’[ieﬁ‘:ﬁm sy‘r‘gtem storage capacity
L%gi;h;)ldi;:gg;kasims and to perfortn maintenance during thie low
iafluent flow periods. This requireriient applies to ghutoff
and isolation valves. Provisiohs shall be made in the initial
works design to permit repair pnd replacement of these types
éf valves,

Example: This criterion appliés to the isolation valves of |-
main wastewater pumps. The Qﬁowmg are examples of ways
these valves could be maintamed Pump suction isolation:
valves can be maintained if the/works has a two compartment
main pump wetwell and if the worka can continue operation
{during the diurnal low flow pex%md for example) with one
part of the wetwell isolated. p discharge isolation valves
connected to a pressurized outliet header can be maintained

if the collection system storage capacity is sufficiently large
to permit all main wastewater pumps to he stopped (collection

system atorage capacity is useq}) while the valve in question
is removed and blind flanges ingtalled.

Pr«f_ar: Lim 5é




‘Desig: riteria

Adequate access and remova. space shall be pff}r\ridéd around
all cam&:onenta to permit easy maintenan@:e and/or remova
and rep%acement without interfering with the o{:era-tion of
other efjuipment. Components ocated in%aicie buildings: or
other sgructares shall be removable without affecting the
s-truc-tu".%ai int_egritf of the building or cré@éting a safety ﬁazard,
Normal disagsembly of the component g perminsible for
rem.ova.{l ax;xd‘ 'rrépiacement. Th_i.s criterioh is r_lot intended to
be appi;icaib'l'e to the removal or replacement of large tanks,

basins,| channels, or wells.

Nate‘ hig criterion requires that consideratwn be given to
the sizi g of doors, stairways, ha;llways,g hatches, elevators
and other access ways in the initial workg design. It also
requirds that special thought be given to the physical layout
of piping systems and components in the mlﬁai design,
especidlly to'components located above and below the ground
level of buildings and to unusually large components. The

- complete path of removal from in-plant location, through
hatehed, doors and passageways, to a truck or other service
vehicle should be checked and defined for each component,

Compohent Handling

The wojrks shall have lifting and handling equipment available
to aid 1§n the maintenance and replacement of all components,
In a&dition, the placement of structures and other devices

such aé pad-eyes and hooks to aid component handling sha’

be congidered in the initia design. This is particularly

12~ .
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Warks Dasign Criteria’

i p(}-ff;a'_nt'frg_;;;i_- larpe and/or 'iie:_:a.v ¥ '(:‘om.?-; ponents wh ich req\ii re
special hand‘lin-g and lifting equipment. Means shall be
provided for 1’en1c)\fali_of u:cnﬁpommi:s I.ocaf;t:—:_ci ahovel and below
the ground lovel o_f buildings and other structures. This
criterion is not intended. to be applicable to the removal or

replacement of large tanks, Hasing, channéls, or wells,

144 ' Fs sen-‘tﬁié-qugs.@fvicels

Bsserifial

ge)VlCe";, sgc}i ag water, c.on.'mp'resseci air, and
.é,l:"'ect'ri.jci;{;-y:‘_,”:.;;ﬁall ‘be made -avai‘lab‘l_e throughout the works

: _&%%heré"_féqﬁiﬁﬁéd for cleaning, maintenance,.and repair work,
To fa-ci_l—if;.ér_f;'gé cleaning welwells, tanks, basins and beds, water
(supplied fr:bifn & non-potable water system or the works!
effluent) shall be supplied at thede points by means of a
pressurized water system with hydrants or hose bibs having

minimum outlet diameters of one inch.

150, ISOLATION OF HAZARDOUS EQUIPMEN'T

Equipment whose failure could be hazardous to personnel or to
other equipment shall have means for isclation, such as shutoff
valves, or shutoff switches and controls located away from the

equipment to permit safe shutdown during emergency conditions.
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218,

System De sign C'riite ria

The wastewater treatment syist-efgq in;;lggies'afl-l components from

ard including the bar screens an{'tl wastbwater pumps to nd

iticluding the works outfall

2l

2111

212

Bystem Reguirements

Ihe wagtewater treatment s:yg;te;;n s}ixa;:ll be designed to
ixiclude the following:

Trash Remoyil or, Comminution

The system shall ¢ortdin componbnts to remove and/ ot
comminute trash and all otiz_er:lai'ge solids contained ]\tA
the wastewater.

Grit Refnbval

t{‘he'ﬂyétem 'shall contain eii;:mpon-fasnts to remove griﬁ a_rid
other heavy inorganic solids from the wastewater. This
requiremgnf l~s,hall not*a—ppiy% to types of treatment work;
which do not pump or dewater sludge, such as waste

stabilization ponds.

is




211

Syste Design Crite.

Provipions for Removal of Settled Splide

Al c‘:*;ml’m’e“ts-«iﬁh?«:ﬁﬂ#ﬁl‘ﬁ:_-A;Puﬁ"tiﬁ%%?ﬂi?& Wd piping prior to
the d%gr-_itting facility or.prifazy ,@@i@fé’?ﬁiaﬁﬁh,ﬁa&i W
shal;léE;e accessible for cleaning out settléd solids. The
prcvﬁfidﬁ‘#; shall enable manﬁh}ar meéhjafjﬁic‘sﬁféle'aning of

equipiient on a peflodic basis without chusing 2 controlled

diverdion:or causing violation 'of. éffluent- linsitations.

Treathnent Works Controlled Divession

Wastefwater treatment works shéj&lbeprewded with a
contrgiled -di-iiettSiqn cha.mdél or pipe sized to‘handle peak
wastefvater flow. .A-c'tuﬂatidn oﬁﬁe;iﬁ;éff‘cb_fa’i;ﬁ?éiﬁ%?ledzd-ivel;sion
shall be by use of a gravity overflow The overflow
elevation shall be such that th¢ fnakirnudh feasible storage

Capa;.%%ty of the wastewater collegtion sy}s em will be u_@;i'ﬁgad

beford the conhtrolled diversion will be initiatéd. The

contrélied ﬁiver sion flow shall be dcreenhsd to remove:

large [solids unless the wastewater flow'has been previously
screeched. The aq't-\;ga-ti'én of a controlled diversion shall be
a,ia_z;rgj%d and annunciated (see Paragraph 243 of this
Techsnical Bulletin). and the flow shall Be measured and

recorded.




Syster DEsiga Crite:

All Reliability Class I wasteéwater treatment woﬁ{zgghau
have a hq@éiz‘af@?ﬁ sin to aufroent E§_¢storagge capae%ﬁy;gf

the collection system. Tl%g-'f@pﬁiﬁgllfed diversion system

and the holding basm shél*%&ﬂ“@'s‘igned. to permit the
‘wastewater remin_ééfby th%}ioldmg ‘basin to be fully tx-f;eated
in the wastewater treatmeht works. The capacity of (:he

halémg bamn shall be mze}i hy %tiae ant?&{aplicant based

on the constraints ar;éf;con-cilﬁ_ (,g;:a,pgixcasb'_le t& that 18p§£1f1
treatment works.

Unit Operation Bypsssing

The design of the wastewater treatment system shall

PR i:oz‘bypa%s;mg around &ach -unit Opei‘a—
tion, 'ex'-c&:p-t as .fo_‘lléqxﬁ:tge. _ ’:I‘l!i‘e term unit o.per;#ti'On dio,e,agg:ijuot
&Pﬁiyfégnimps in the contekt ofithig criterion, Unit
o‘p-era,t#iicﬁhs with two. dr m’o'ré units ar};&- invhly;iing; opén b@;sins]
s'ui:h"as sedimentation basins a(_eration basins, di‘si-nfaééant
contact basins, shall not berequired to have prévi—sions
for bypassing if the peak wastewater flow ca*'hb«_é hand.ie;d
hiydraulically with the largest flow capacity unit out of
service. All other unit operations with three or more

units shall not be required to have provisions for bypassing

C i

th the two | t flow caphcity units out of servi e‘ .y
wi e two larges pﬁ y (} ; ﬂ niF Dé




Systemn Désipn Criteria
The comminution facility shall be provided with a meéans
£ or bypassing regardless of the num ber and flow capacity

of the commintitors:

Th{a'bypas sing S'VYs.:tAem for each unit O%Qf‘:-‘.f?‘aéﬂ:on ghall be
deé_"igneé to provid.g control of the"d_iu%erte:d flow such that
only that portigjn of the flow in &xcesgéz- of the hydraulic
"ca,.p.acity of thé‘ units m servuze read. biei-:b:y'pas‘s-'e&. With
th_e_: exception of the co’n‘;miﬁuﬁinn faciél%.ty';; which shall have
a g:;:a'v'it}' c-ve_f:fL;ow ) the actuatmn of allother anit oge';atiqn
bypasses shalirequxre ma nuai a(,tmn by Opera‘ung personnel 7
A-jii power a@tt;-gxteci bypa_s;fa‘lx_rfer ope“t-;a"?#t)ré shaii be:'—designe-ﬁ.
to enable Aactuét{-‘i_-on-' with log_s éf' po:wef anci shall bé designed
s0 that the vah%:é_ w1ll fail as is; 11:.1;-0‘51-?"f-311{1r-e of the péwer '
operator. A disinfection f:%ic’il_ity having a bypass shall
contain emergency provisions for di;ixlfection of the bypa:;s sed

fl'oﬁf.

212, Component Backup Requirements

Requirements for backup components for the main wastewater

treatment system are specified below for Reliability Class I, ’
II, and III works, ]
Except as modified below, unit operations in the main waste-
water treatment systern shall be designed such that, with the
largest {low capacity unit out of scervice, the hydraulic
- 18- AR § S
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System Pesign Crite:
capacity {not nét;es:aéri‘ly the design-rated capacity) of the
rémaining anits shall be sufficient to handle the peak’waste
water fio.w. 'Fj'_h,e‘re‘ é‘lﬁall be system flexibility to eénable the
wastewater flow to anf unit out of a'e'rvi‘cé' to be dis—tt‘*i’bﬁtéd

to the remaining units in service.

. Equalization basins or tanks shall not be congidered a gubsti-

tute for ,fcﬁé_gr;ponent backup ffé'éjﬁifementé

212,

For components included in the design of Reliability Glass I
works,. the following backup requirements apply.

242 1 Mechanically-Cleaned Bar Screens or:

quivalent Devices

ckup bar screen shall bgf_-}smn#’idﬁ@ﬁ._ It is permissible
for ?&g?baé’k&p bar dcréen to be designed for-manua
cleanmganly Works with only two bar screens shall
have at least one bar screen designed to permit manna!
¢leaning

A backup pump shall be provided for each set.of pumps
which performs the same function. The eapacity of the
pumps shall be such that with any one pump out of
service, the rémaining. pumps will have capacity t¢
handle the peak flow. It is permissible for one puarnp

to serve as backup to more than one set of pumps.




System Je ter

2126153

f-domsinition of the total wastewater flow is provided,
theh an overflow bypass with-aniinstdlled manua yi:Qr

melchanic lly-cleansd bar s%cre&nfs}.xa;l{‘:b’e} provided

Thé hydraulic capacity of thi comail it overflow
byéass shall be sufficient to.pass the peak flow with: all

¢oaminution units out of séfvice.

212,14 Prijrosry Sedimentation Bagine

'hére shall be a 'suf—ficienf._ number o};;,unii:s of a size,
sugh that with the largest flow capacity unit out of |
service, the remaining units shall have a design flow

capacity of at least 50 percent of the tota. d'esign' flow

to ‘that unit operation,

1.5 Fx: Lal and ¢ Chexmcal S@dime 1tation B%ms, Trickling

vated €

Thére s};all. be a 'suffic"ient humber .of- unite of a si¥e,
su¢h hat with the largest fli-)w capcity unit out of

sefvice, the remaining units shall have a design flow
cééﬁacity of at least 75 percent of the total design flow

to fhat unit operation,

1. 6 Aclivated Sludge Process Gomponents

‘1.6, Aeration Basin

A backup basin shall not be requiréd; however, at




System Desighn Criteria

Teast two equal valume basins shall be provided.
3 ‘ i
(¥or the purpose of thig criterion, the two zongés of

a contact stabilization process are considered as

only one basin. )

Aeration Blowers or Mechanical Aerators

There shall be a sufficiéﬁt number of biowe‘rs or
mechanical aerators to ena&e the ae.sigxi' oxygen
transfer to be maintained with the largest capacity
m.ait out of servic;, It is pcz*z.rsissiblé fd.l:*'the backup
unit to be an uninstalled unit, ;}rc‘.)vifieci that the
installed unit .can.be 'éasiiy removed and replaced,

However, at least two units shall be installed.

212 1.6.3 Air Diffusers
| The air diffusion system for each‘ aeration basin
shall be designed such that the largest section of
d;lffusears can be isolated without measurably
impairing the oxygen transfer capability of the
systemn,

212, 1.7 Chemical Flagh Mixer

At least two mixing basing or a backup means for

adding and mixing chemicals, separate from the basin,

shall be provided. If only one basinis provided, at

least two mixing devices and a bypass around the Lasin
“2 0 7 E
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212,1.8

212.1.9

212.2

212, 2.

ydtem Desigﬁ Criteria

‘shall be provided. Itis permissible for one of the
‘rr'“ixing devices to be uninstalled, provided that the
_iri;stalled unit can be easily removed and replaced.

‘Fhocculétion Basins

‘At least two flocculation basins shall be provided.

jDi sinfectant Contact Basins

‘There shall be a sufficient number of units of a size,
‘sach that with the largest flow capacity unit out of

‘service. the remaining units shall bave a design flow
-capaéity of at least 50 percent of the total design flow

‘td that unit -operation,

‘Reliability Class II
‘The Reliability Class I requirements shall apply except

‘as miodified below,

‘Primaty and Final Sedimentation Basins and Trickling
Filters

There shall be a sufficient number of units of a size
such that, with the largest flow capacity unit out of
service, _i:he remaining units shall have a design flow
‘capacity of at léast 50 percent of the desigﬁ basis flow

td that unit operation

22-




System Design Criteri;

212.2.2 | ‘GComponents Not Reqyiring Backup
_Requirem.ents for badkup compt;nents in the wastewater
‘treatment sysf;em shall not be mandatory for components
‘which are used to pravide treatment in excess of typical
biologica. (i.e., activated sludge or Ar-ickling filter),
‘or equivalent phy'sica.llchemical treatment, aﬁd disin-
fection. 'Tﬂis may include such components as:
‘Chemical Flash Mixer
Flocculation Basin
‘Chemical Sedimentation Basin

Filter

Activated Carbon Column

3 ‘Reliability Class II
‘The Reliability Ciass I requirements shall apply except
‘as modified below.

3, _Primary and Final Sedimentation Basins

‘There shall be at least two sedimentation basins.

212,32 ‘Activated Sludge Process Components

212,3.2.1 ~ Aerafion Basin

A single bhasin is permissible.




212:3.2.%

33

which are used to provide treatment in excess of.primary

abipve, This may include sych components as

Systeir Design Critéria

Aeration Blowers or Mechanical Adrators

There sha be at least two Si'bw»éﬁ"s'-or.ijiedhanica_

aerators available for service It is permissible

for one of the units to be uninstalled; provided that
theinstalled unit can be easily rémioved and replacedy

Aix. Diffusers

The Reliability Class I requizerments shall apply.

Requirements for backup comiponents in the wastewater

treatment systemr shallinot b mandatory for components:
sedimentation afid'disinfection, except as Mmodified:

Trickling Filter ' ,

ChemicalFlash Mixer
Fldcculation Basin

Chemical Sedimentation Basgin
Filter

Activated Carbon -Column

A

e

24~
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213

Syster Designh Criteria

Compghent Design Feapives.and &

intgnance Requirements: -

Haovisions fer

Eachugomponent shalk ﬂgﬁéﬁaﬁﬁé%ﬁms to enable it tohe

isolfated from thié flow stream to permit mainténance and
repair of the component wi'jt‘hou"triirz-b-er:;é—,t?;;pbion of the works

operation. Wheré practicalile, simple shutoff devices,

The gaeofmtinevalvesw ié&l@ﬂe themam wastéwater
pumps sha be -min-‘iﬁl-iz’jéid. It is permissible o:plade
shutoff valves on the g'u@?@-@;{.?a;;;"ci;;\di'aqiiﬁﬁgﬁe,-e_}.'iine § of
eaci Pumga However, 1;1 sf‘icha éase, alterné.te; meéans
shall be provided for §§€‘é§i’pi—ﬂ-'gj’-ﬁ6i€%gl.rougjh the pump
sugtion or ‘discharge. lines to permit maintenaﬁcé‘,f on the
alves,

: gmgle Pump discharge isolation-and check
valves are not heeded if the pumps hive a free
digcharge into an open channel rather than dig-
chiarging into a pressarized dlscharge headers
Pumnp suction isolation valves can be maintaiped
if the plant has a two compartment wegwell desxgn
and if the p,iant can continue.operation (during the
diurnal low-flow period, for examplé} with one
part of the wetwell igolated.

e YA




21372,

2.3

System Design Criteria

ofhar screens, cornminuting equipr;%ept;@fthe» grits

G§nﬂpﬁnﬁﬂt~s' or.parts of compﬁrx_eﬁts% sub;fec‘-t‘te clogging,

blockage;: binding:or other’ a'\'r_&z*v—_i(),@d%'- shall be protected
£f{§;ndamage die to the m.rer'l‘bgé‘. ﬁ;xan-g_.p_}jeg of. ¢orn -

ponents requiring protection. include the rake me¢hanism r

re{ne:;sra l:imechanism in degritting:facilities, and'sludge

anfi scum arms of sédimentation basins.

pection froni Freezing

Components or pars of components which.are wetted

and-subject to freezing ghall be dasfgnedtao ensure

tfh%t ‘the ¢dmponents will be ope.ra.‘-’ble% during winter

natic conditions anticipated at the works. Exarhples

of ‘tomponents or parts 6f'-éomponen-ﬁi;é* whmhmay require
protectior include bat scregns, comininuting equipment,

thé;— grit-r Emcs-a;al niechanism in d'e‘gwn:’;ttizfg “facilities,

Higchanical agrdtors and the scum arm of -sedimentation

basgins,

r;
i

Pritection frem:Up-Lift Due toiGround Water

Irn-‘-’ground tanks and basins shall be protected from
up%ﬁft dye to ground water. If sufficient'ballastis not
prqﬁvidéd in each tank or basin, other means for ground

water relief shall be proyided,
..'gf;;
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213}4,2

21305

System Design Criteria

Consideration shall'be givén to providing mechanical

operators or other ’niechaﬁfié;L’Eig,azai'stance-:?for slide gates

which, due to thelr size oif%i""ﬂﬁ;fi::f.e.quent use, may et be

easily Femovable by manuidl means alone.

Bar Sareens or-Equivalent Devices

Manua lly_%ggle‘aﬁé_ﬁi. bar s q:rﬂens ‘er?ameéha;ﬁiz:é;ly _@q_l_ei;néd
bar sereens which can be masually cleaned 'sha have
accés s'm‘-lé platforms above the bar séreen from which
theaperatorcan rake a%feeﬂin;gs eas.i"ly‘:and:_‘safely when
the screens are.in opgraé-ﬁom |

1d Handling Eguipment

G T

| The design of théquzpn‘}entg.ndthe works shallicontain
provisions for easily and safely lifting and handling all
parts of a ;mechaﬁiqaiiyA%cibaézed bar screen. Special
attention shall be given to the proper loeation of eyes,
rails, and h’oolEs "-I'O'cated-éagl_:‘;b#e the equipment to facilitate
lifting and handling. |

Comminution Equipment and Degritting Facility

Al méc-hanigal‘-cornponents s hall be easily removable for

maintenance and repair.

2T




System Design Criter

2136

Thefrnain ‘drivé’r,mec-:h@ni;sm andireéduoing gears shall be
maintainable and repairable wi-iﬁﬁut-ﬂ:i‘afii;’i—ng- the basin.
Thenumber of other Qpe-“f:itiﬁg..part_a whigh require draining
thebasin for répair and maintenance shafl be minimized.

Aeration Eguipment

Gotoponent Maintenance

Mechanical aeratofs: or air diffusérs shall bé easily
xgzemovable from the aeration tank to permit maintenance
gnd repair without nterrupting operation of the aeration
t?nk"r inhibiting operation of the other aezjati_e't_m _&q;_,iip% |
mrent,

2137.2 Biltration of Air

1If air is supplied to fine bybble diffusers, air filters
#hall be provided in numbers arrangement and ca?pafc—
{ties to furnish at all timed an-4if supbly sufficiéntly

free from dust to minimize clogging of the diffusers.

2138 Cheinical Mixing Basgin and Flocoylation Basin

213,8/ Gemponent Maintenance

The mixing and flocculating devices shall be completely
femovable rom the basin to allow maintenance and
repair of the device, preferably without draining the

basin




System Design Criteria

213,8.2 ‘Chemical Feed Line Cleaning

‘Chemical feed lines shall be designed to permit their
‘being cleaned or replaced without draining the mixing

‘basin or interrupting the normal flow through ‘he basin,

213.8.3 Provisions for Isolation
;I'solation valves or gates for the mixing or flocculation
‘basin shall be designed to minimize t-he problems
‘associated with operation of thes.e devices after long
periods of idleness and the resulting buildup of chemical
‘deposits. Access and capabilit-y for clean&ng debris
and deposits which interfere with valve or gate closure
shall be provided

213.9 Filters and Activated Carbon Columns

‘There shall be easy access to the interior of carbon

‘columns and filters to permit maintenance and repair of

‘internal mechanisms.
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221

2282 Brovisions for Preventing Confar

ite Desig iteria

SLUDGEHANDLING 4N DISOSAL SYSTEM

This éfjiisfﬁierﬁc?incmdéré all components and usit processes from

the sludg%rpump;sfmrvi;ging the sedimentation basgins to'.hlié:

final di a_;p;’;{;:.sai of waste pr oducts,rngiudﬁng anchlwrycomponents
Sludge digposal inicludes the s.pecialhandlirﬁg and-?-tieatrf;eﬁj%f of
sludge by;?assing:;g.fm;ﬁmal stage of treatreit, In geme treatment
works the: system may '#ls‘—i_) include processes such as re{:a.dlcz—

natxgnﬂf ne or regeéneration of ad ¥ated ¢arben.

Systen] Requirements

The shidge handling and disposal sy%s'te-m%sh&i?ifbe_ designed

to incliide the following:

Altebnate Methods of Sludge Disposal and /¥ Treatment
Alternate methpﬁg of sludge disposal amdim treatment |
shall be promdeﬁfczeac}l Qludge reatment unit operation
withbut installed backup capability

rination of Treated

Wastewater

All donnections eludge, scum, filtrate, supernatant, or

other contaminated water flows), direct or indirect, from
" the gludge handling system to the wastewater treatment

system shall be at a point in the wastewater treatment

system that will ensure adequate treatment

[y Aﬁ%
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222

222.1

222.2

‘Systen ign C teria

Component Backup Requiremernts

For components included in the design of the sludge handling
‘and disposal system of Reliability Class I, II or 1T works
the following backup requirements apply

~ Sludge Holding Tanks

_Holding tanks are permissible as an alternative to com
‘ponent or syétem backup capability ‘or components down
stream of the tank, provided thé following requirements
‘are ﬁ)et. ‘The volume of the holding tank shall be based
‘on the expected time necessary to perform maintenance
and re‘pair_of the component in question. If a holding tank
is used as an alternative to backué capability in a sludge
‘treatment system which is designed for continuous operatioﬁ,
‘the excess capacity in all components downstream of the
r_holding tanks sha. be prévided to enable processing the
_sludge‘whic_h was retained together witl the normal sludge
flow.
Pumps
A backup pump sha’ be provided for each set of pump:
‘which performs the same function. The capacity of the
7pumps shall be suc that with any one pump out of service
‘the remaining pumps will have capac1ty to haf\“ir}%e peak

flow It is permissible for one pump to serv 8 ggcﬂ,ﬁup S‘é




Z 22.3

222, 3:

222.3.2

toj} more than one set of pum‘pis It g3

Systém Diésig € péhia

go.pefmissible

fd;r the backup pump to '?_‘E:e-ui‘iitistali%&;s ph.fomded that the
n%hst‘alledpum@g:an be easily .;ggmov%d "a,n;d replaced.

H{iawever,: at least two pumps ghall 1%&; installed.

Afaerobic Sludge Digestion

‘Digestion Tanks
A east two digestion tanks shallbe grovided, At least

bwo of the digestion tanks providdd sha! be designed to

permit processing all typés of sl@d@é’?*&orrﬁa"l&y digested.

Mixing Equipment

2fmi3&ng i—sr’req\iiréd ag part of tl%e digestion p-rocess,
then each tank requiring.mixing 41%11 thave sufficient
mixing equipment or flexibility in system design to |
engure that the tota capability fob mixing i8 not lost
‘when any one piéce of meckdgi¢al mixing equipment is
taken out of service, It is permifsible for the backup.
equipment not to be instailed (e. g{ , a spare uninstalled
digester gas compressor is permissible if gas mixing
is used); not.be qormally used fod sludge mixing (e.g.,
sedimentation ba's‘in'sludge pumpd may be used); or not
§;be full capacity (e.g., two 50 perk&ht%é::apacity reciren-

lation pumps would comply with this reguirement
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222.4.3

222.8
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Agrobig Sludge Digéstion

Aeration Balsin

A backup basin is not reguired.

Aeration Blowers or Medhanical

At least two blowars ot mechanical aerators shall be
provided. It is pefmissi}zle for less than design oxygen
transfer capability to be provided with one unit out of
service. It s permissible for t‘h# backup unit t« e lan
uninstalied unit, provided tha ‘the installed unit can Be
easily removed and replakced.

-Air Diffusers

The air diffusion system for each aeration basi shall
be desighe‘d such tha the largest section of diffusers
- can be isolated without meapurably impairing the oxygen .
transfer capability of the systém.
Vacuum fiit-er,
There shall be a sufficient number .of vacuum filters to
enable the design sludge flow to be dewatered with the

largest capacity vacuum‘filteé-r out of service

Note: Since the design basis of sludge dewatering equip-
ment is often not continuous ¢peration, this criterion does
not necessarily require additional vacuum filter capacity
if the installed equipment is ¢perated on less than a 24
hour-per-day basis and if the normal operating hours can
be extended on the remaining units to make up the capacity
lost in the unit out of service;] -
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lAuxiliary Bauipment

Each vacuym filter shall be ‘serviicegiiliéyr two vacuum
?urx;p;s‘;a;pdx@m filtrate pumps. It{is'permissible for
the: ba;.:kup to the norma, vacuum or f-i{t_rate-pﬁmg}f&.@ﬁe_
Eﬁn uninstalled unit, provided that i:he Hstalled unit can
%e easily removed angl}.'m,p_l_gg:-_ati;- o{r tobe a -mqa-s;
gonnect line to the appropriate sydtem of another

Yaouum filter.

Thefe shall be a sufficient nutiiber of|centrifuges to enable
the Béiesign sludge flow to be dewatered with the largest
ca'pﬁcity.gentrifu-ge out of service, It{is permlssible for

the '{J&ckiap uni: 6-be an @iﬂaf&ll‘ed'unfit. provided that the

ludgd dewatering equips
ment is often not continuous opéfafiwn this criterion does
not | iecesaarﬂy require additional equipment if the installed
eqm meht is operated on less than a 24"h-6t1r—pe=r-day basis
and if the normal operating hours can bé extended on the
remammg units to make up the capam!;y lost in the unit

out éf service.

Incinerators

A ba?:kup incinerator is not required Bsee Paragraph 22
for _;‘ﬁgguirements for alternate sludge A%;iigzg?g_ai capability).

Auxigiary incinerator equipment whosd failure during

© ig ferator operation could result in dh age to the
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incinerator shall be provided with backups (e.g failure
of a center shaft cooling fan could result in damage to the

‘center shaft of a multi-hearth incinerator). In such cases,

’automaf,ic actuation of the backup auxiliary equipment

'shall be provided,

223, ‘Component Design Features and Maintenance Requireménts

223, 1

223.2

223.2.1

223.2.2

Provisions for Isolating Components

Each component shall have provisions to enable it t« be

isolated from the flow stream to permit rhaintenance and
7r<-epair\ of the component without interruption of the works!
‘operation. “Where practigable, simple shutoff devices;
‘such as stop logs and slide gates, shall be used,

‘Component Protection

Protection from Overload

‘Components or parts of components subject to clogging,
blockage, binding or other overloads shalil be protected

from damage due to the overload.

Protection from Freezing
Components or parts of components which are wetted
and subject to freezing shall be designed to ensure that

components will be operable during winter climatic

conditions anticipated at the works.




223,73

223.4

223 4.1

223,42

$ystar’ Des g ite

Protection frbm Up-Lift Due to Qroudd Water

Bund tanks and basin :_s;;:‘s'ha-i-_l %ae protected fmrﬁ

gf-gfgil-ift due to ground water. If séfficiée*n’t balla 8 1.0

ided in each tank or basin, okher means for ground,

water relief shall be provided.

Slx e.Cates
G‘p@%}siaeration shall be ‘given t-b;‘p‘vavi%éin;gém'eﬁhaﬁi.cﬂ
Qpigaﬁorsorﬁthar m«e bhani&:af :%s*ais%ance'; for slide g‘ﬂtés
wh_fachl duetotl:mir size or ian—fﬂi%-e'queni' use, may nofbe

eaﬁ*ily ‘removable by manual mea,ns a:lpr_iez .

Aedation Equipment

Lomponent Maintenance

g&e‘c_hanical aerators or ai-’z_;—.‘d:iffus%rs shall be easily
;%?-%O?leﬂ from the aeratmntank po peir;—rnik’:ma-i;@f&;xééﬁee
_aﬁnd‘-rrepair without ifiterrupting opfé'ratibn of the aeratim
think or nh%@%ﬁggr;ppératibﬁﬂbi the pther aeration eqmp»
ment.

Biltration of Air

If air is supplied to fine bubble‘diféuseris, .air filters
531-5;;31'1'5“@ proviéi—ed in numbe"i‘% ar':éhgement and capa-

- cities to furnish at all times an ai‘r! supply sufficiently

fiee:from dust to minimize cloggi'nig of the diffusers
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Anaerobic Sludge Digester

At least three access manhigles ghall be provided in the
top of the tank. One opening shill be arge enough to
permit the use of mechanicdl equipment to remove grit
and sand. A separate side wall manhole shall also be
provided

Incinerators

There shall be easy access fo the iafe.rior of ncinerators
to-permit maintenancge and rkpair of inferna;‘l mechanisxﬁs.

Multi-hearth incinerators shs li kave manhole on each

hearth level,
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230, ELECTRIC POWER SYSTEM:

23

211 ;;Tfiiggf;c;riteria shall-apply only to those portions of the

system -sg_ppi'§r;ing power to vita}, components.

- Power Sources

Two separate and i’ndépendent sources of elégtric powe-r-sghsll
beproyxded to the works from either two separate util*;ty
substations or from a single substition 4nd‘a works based
gene-ra.—itoa;;.- #-lft.a;’vailable g,_{;tﬁm*--thergl;ze‘ctrig utility, at least one

2

ferred source

of the works' power sources shall lig a pg
{i.e., a utility source which is one of the last to lose ‘powér

from the utility grid'due to loss of power génerating capacity).

In geographical aréas where it is pfojected that aometime

during the design period-of the works, the electric utility may

‘reduce the. rated line voltage (i.e., 'brown out! during peak

utility system load demands, a works baged geneérator shal}
be provided as an alternate power sé'u'rcé'r,-. where practicable.
As a miinimum, the capacity of ‘the back’upibowe‘r source for
each class of "i:_e&t"r?nént- works ghall be:

Reliability |

Class 1 Sufficient to operate all vital cormponents,

during peak wastewater flow conditions,
together with critical lighting and ventilation.




i Systern. Jeésign Criteria

Reliability

CGlags IT: ‘Same as Reliability Class 1, except.that. mtal
components used to support the secondary
processes {(i.e., mechanical aerators or
aeration basm air compressors) need not be
included as lopgas treatment eguivalent to
sedimentation and dmmf&cmon is provided.,

Reliability

Class 111 Sufficient to operate the screening or
cormiminution facilities, the main Wastewate
puznps, the prlmary sed1men€at1on basms,

T b

wﬁ.stewatar flow cond1t1c>n, together Wlth
5 ‘ critical hghtmg and ventilation.

g _En_t_:e' Thm requxrement concerning rated capamty of electric
power sources is.not intended to prohibit other formis of :
émergency power, such as dlesel dfiven main wastewatar

& purnps,

2320 ‘Power Distribution External to the Works

The independent sourdesiof power shall be distributed to the
widrke? tran gformers in a way to minimize comimon mgde
failures from affecting both sources,

Example: The two sets of ‘distribution lines should notbe
located in the game condmt or supported from the same
utility pole. The two sets “of overhead distribution’ lines,
if uae#d, should not eross nor he located inanarea whe
a amgle plausible occurrénce (e.g., fallen tree) could’:
disrupt both lines. Devices should be used to protact:the
system from lightning. : '

#33. Transformers

Each utility source of power to the works shall be transformed
to usable voltage with a separate transformer. The trang-
formers shall be protected from: comimon mode failure by,

physical separation or other mean

R at e g D N Ay N T S e Ly ;:1_‘."5-:.,. L s RO s £ore




234, 1

234.2.

Siitem Design Crité

Powet Distribution Within the Works

THY interna power distribution systém shall be désigned
su%h&hatno Sifiﬁ}_g_lﬁ fault or logsof a,zii?«iﬁi’é;f‘---soarce will
reshltin disrugtion (i. e., éxsﬁg'r;&ed‘ notﬁlomentary)of
elegtric -3-‘.35'Vi‘?*‘*hu:{‘:’*ﬂ'@°=?‘-“:"-"“‘?h3‘,1§¥.‘333é moter control center
as sbc’ia.ted with-the Re 15,5‘&,11%&? Cias sl 1T, or LI vital
sonfponents requiking backup power fiex Paragragh3l
abele. | |

Vitdl components of the same type and serving the same
fundtion shall be-divided as equally a3 possible between
at léast two motor-conbrol centers Nonvital components
shall be divided:ig 2 simiilar miatiier, where practicable.

Power Trangfer

‘Where power feeder or branch ¢ircuits can be transferred

frorh one power source to another, a mechanical or
electrical safety device shall be provided to-asgure that
the fwo power ' sources cannot be cross-connected, if
unsynchronized; Automatic transfer shall be provided in
those cases when the ime delay required to manually
traﬁgsfer power could result in a failure to meet effluent

limiiations, a failure to process peak influent flow, or

A

Bl RN
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cause da) age to equipment Where automati ‘pump
‘control is used, the control panel power source and pump
power source shall be similarly transferred . The

‘actuation of an automatic transfer switch shall be alarmed

and annunciated.

‘Example: An example for feeder distribution and bus
transfer which meets these criteria is shown in Figure 1
The two power sources from utility substations are
connected to the motor control centers through circuit
breakers. A circuit breaker is provided to cross-
connect the two motor control centers in the event one
of the two normally energized power feeders fail,
Additional backup capability has been achieved for the
main pump by connecting one of the three pumps to the
motor control center cross-connect. This assures

that two out of three pumps will be available in the

event of a panel fire or panel bus short circuit.

235, Breaker Settings or Fuse Ratings

i

Breaker settings or fuse ratings shall be coordinated to effect
‘sequential tripping such that the breaker or fﬁse nearest the
fault will clear the fault prior to activation of other breakers |
‘or fuses to the degree practicable.

236. Equipment Type and Location

Tailures resulting from plausible causes. such as fire or
flooding, shall be minimized by equipment design and location.

‘The following requirements apply:

-4]-
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236.2

236.3

‘System Design Criteria

‘Switchgear Location

Electric switchgear and motor control centers shall be
'protecteél from sprays or moisture from liquid processing
‘equipment and from breai{s iﬁ liquid handling piping.
‘Where practicable, the electric equipment shall be located
in a. separate room lfrom the liquid processing equipment.
‘Liquid handling p_iping shall not be run through this roon
‘The electric switchgear and motor control centers  all
be 1ocated.above ground and above the one hundred (100)
'yéar flood (or wave action! elevation.

‘Conductor Insulation

‘Wires in underground conduits or in conduits that can be
flooded shall have moisture resistant insulation as identified

‘in the Nationa. Electric Code.

Motor Protection from Moisture

"All outdoor motors shall be adequately protected from the

‘weather. Water-proof, totally enclosed or wéather-protectgd,
‘'open motor enclosures shall be used for exposed outdoor
‘motérs. Motors located indoors and near liquid handling
piping or equipr;lent shall be, at least, splash-proof design,

‘Consideration shall be given to providing heaters in motors

located outdoors or in areas where condensation may.

occur

—43.
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Thellfellowing criteris shall &pply fo motors (and hei

ocdl controls) assotiatéd ﬁzith- ?i"tai-rcom-p.cné-n-ts. At
outdborrmotors, all large indosrimotors (i.e., those ._n‘ot
readily available as stock items fremfmoter suppliers).
and,; where pragcticable, all othér indopr tnotors shall be

‘ oca;iged at an ejevation to--préé}gde ﬂQodié‘é from the one
hundred 00) year flood {or wave action)or from clogged
floor drains. Moot metors locatediat ér below the -one
handred year flood (or wave action) elevation shall be
housged in a Toom oz building w‘-l;ich ig protected from
flooding during the one hundr ed—‘: year flood {(or wave action).
The;ib&il'ding:p:wte@tion shall include ._tig;e,é;s'ures such as
no d?)'eriings' {e.g., &-ooi*'sg windows, hatches) to the ocutside
beldpr the flood elevation aid a drain siimp pumped to an
elevation above: ﬁ.};a flood elevation. '

Expéffosi@n proof motors, conduit systems, switches and
other electrical equipment shall be used in areas where

flan:;émgble liquid, gas or dust is likely to be present

Roufing of Cabling
To advoid a common mode failure, conductors to components
which perform the same function in parallel shal not be

routed in the same conduit or cable tray Conduits housing

.

——
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237.
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such cables shall not be routed in the same underground

~conduit bank unl'e*s's_. the conduits are pr atected from

commion mode failures {such ag by encasing the conduit

bank in a protective layer of concretel.

Motor Protection

Three phase motors and their starters shall be protected
from electric overload and short circuits on all three

phages,

Large motors shall have a low voltage protection device
which on the reduction or failure of voltage will cause and

maintain the interruption of power to that motor.

Considerafion shall be given to the installation of tempera-
ture detectors in the stator and bearings of large motors

in order to give an indication of overheating problems,

Provisions for -,Equipmer_;t‘ Testing

Provisions shall be included in the design of equipment
rgquiring periodic ée,stixag, to enable the tests fo be accom-
plished while maintaining electric power to all vital comrponents,
This requires being able to conduct tests, such as actuating

and resetting antomatic transier switches, and starting and

loading emergency gepnerating equipment.

4
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Maintalipability

‘The eléctric distribution system and equipment sha be
7d‘esigned to permit inspection and maintenance of individua.
iterns without causing a controlled diversion or causing
Vviolatibn of the effluent limitations

‘Emergency Power Generator Starting

‘The means for starting a works based emergency power
_generar:or shall be completely independent of t};e normal
‘electric power source. Air starting systems shal have an
_accumulator tank(s) with a volume sufficient to furniéh air
for starting the generator engine a minimum of three (3)
times without recharging, Batteries used for starting shal
have aisuffic:.ient charge to permit starting the generator
‘engineja minimum of three (3) times without recharging.
‘The starting system shall be appropriately alarmed and
instrumented to indicate loss of readiness (e.g., loss of
charge: on batteries, loss of pressure in air accumulators

‘etc. ).
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INSTRUMENTATION AND CONTROL SYSTEMS
These criteria dover the requiremients for the instrumentation

and contrel systemns;

241. - Automatic Control

Automatic control systems whose failure could resultin 2
controlled diversion or & violation of the effluent limitations
shall be {_ﬁza;rvided with a manual gverride. Those automatic
é{'mtrmls shall have a.?;zx;frms and annunciators o indicate
malinictions which reguire use of the wanual override, The
means for detecting the malfunction shali be independent of
.{:he autom’a‘tié control systern, such that ne single fallure
will result in disabling both the automatic controls and the
alarm and annunciator.

Instrumentation

Instrumentation whose {ailure could result in a controlled
diversion or a vioiatégn of the effluent %imitati{}.zzs shall be
provided with an installed backup sensor and readout, The
backup equipment may be of a different ¢ype and tocated at

a different point, provided that the same function is performed,

No single failure shall resalt io disabling both sets of parallel

instrumentatian.
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‘Alarms and Annunciators '
Alapnjd.and annunciators shall be provided omonitor the
'c:dndzi;ﬁion‘o—f’%e.q;iipm_eng__ whose failuré could result in a
contrdlled | diversion ¢t a violafion of.the effluent imitations
Alarris -and anpunciators shal also be provided to mihitor
c-ané{ig;ions ‘which ¢ould result m damag& fo vﬁélsqulpment
or hajards to pegorinel. The alarms ghall sound in &reas
normiily manned and:alsoih areas near‘the equipment.
Treatinent works not contimiodsly niarined sha. have the
alarm signals tranemitted to a poim(a g., fire atation
polics] station, etes -Whi,éh is-gontingously'manneéd. The
combiliation of akdrmis and annunefators shall be such that
each dnnounced condition is uniquely identified. Test circuits
‘ shalL;@se ‘provided to.gnable the alaxms and an?n}inclatorasto

be tested and verified to be in ‘working drder.

whent and Galibration of Bquipis

Vital instrumentation and control equipment shall be designed
to permit alignment and calibrgtion without requiring a

contrglled diversion or a violation of the effluent limitations.
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250. AUXILIARY SYSTEMS

‘The au#iliary system: include typical systems such as
7D1;ain system, for |
‘Components
_Systems

‘Treatment works

7Comp1.-essed air system, for
~ Pneamatic controls
‘Pneumatic valve operators
‘Hydropneumatic water systems

Air lift pumps

‘Service water systems, for
_High pressure water
‘Gland seals

General service

Fuel supply system, for
Digester heaters
Incinerators

'Building heat

49-
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Lubrication|oil system 5 -far
Pumps
Blowers

Motors

Chemical sifpply and addifion system, for.

Diginfection

- Sludge e_;%nditidn‘mg

Chemica}k}‘ﬁﬁéatment of wastewater
The réliabiﬁtffﬁﬁﬁiremeﬂta of these éars‘tems. are dependent on
the function of Ieach system in the wastewater t;rgatm;xant works.
I a ma.lfunqti’ojl’ of the system can resultin a cenitrofl_éied diversion
or & violation of the effluent'limitations, and the required function
'c‘a'nxigi; be done%hy any other means, then the system shall have!
backup' c_g;;fa’biiﬁ.'ty.in the number of vital cqmponents{i e., pumps,

motdrs, mechhnical stirrers) required to perform the system

function. If th%_e system performs functions which ¢ah be perfarmed

manually or b}f some other means, then backup compobents shall

not be required,

Examgle' A cornpressed air system supplying air to air lift
pumps, Wthh are pumping return activated s].udge from the
secondary §edimentation basin to the aeration tanks, is an
example of Ean auxiliary system whose failure could degrade
effluent. qua{!ity If no other means for supplying:air or pump-~
ing sludge were available, then this system would be requlz‘ed
to have backup vital components, such as compressors

S B e Bt e
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‘Example: If the compressed air system only supplied air to
pneumatic controls which could not affect effluent quality,
then the system wouild not require any backup components.

Backup Components

Auxiliary systems requiring backup components shall have

a sufficient number of each type of component such that the
design function of the system can bé fulfilled with any one |
‘component out of commission. Systems Having components
of different capacities shall meet this criterion with he

largest capacity component out of commission. Itis

permissible for the backup component to be uninstalled,
‘provided that the installed component can be easily removed

and replaced. However, at least two components shall be

installed,

‘Examplé: A chemical addition system supplying chlorinated
water to the contact chamber and having six chlorinators
and one water supply pump which just meets capacity
requirements, would be required by this criterion to have
one additional chlorinator and one additional pump.

‘Requirements for System, Component and Treatment Works

Drains and Overflows

‘All system, component and works drains and overflows shall

discharge to an appropriate point in the main wastewater

treatment process to ensure adequate treatment. Drains
flowing to a two-compartment wetwell shall be designed to

discharge to either compartment of the wetwell,




5z

252.4

sfwte;i-{ Design Ceitgria

Wolrks Drains
Th& warks “é?i?ﬁ;:ha"i?é sufficient draiﬁ»s to'enable. all gpilled
or lle%i:ked raw or par-bia.'l‘ly igreated"wa-sﬁeWat'@f,-. siuﬁgﬁ.
ché;h:maas]_or any other objectionab le substance to freely

drdin out of the area of conkern Special atteation shal

- be ]giveh to specifying suffi¢ient cleanouts in drain lines

whifch are. likely to clogi{e.g. , -drain linebhandling: Lire).
All floors within buildiriga and structures shall be gloped
toipedmit complete:draining:

S

Sutnp pumips shall be.ofa nibn-clog type. Sump pumps are

cohsidered vitdl coiripenents and each sump shall be

.

provided with two full capagity sumilpunips.

Eqbipment Overflows
Ali equipment located w;th;nbuildingsand which-can
overflow shall be equipped with an adeguately sized

ovérflow pipe. The overflow shall bé directed to a gravity

drain,

Sukface Water Drains F
The works' grounds shal be graded.and drains provided
in Ebrdé-r to prohibit surface water from draining into

pui’np wells, tanks, basins, beds, or buildings. Drains
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which handle uncontaminated water only shall not be
connected to the contaminated drain system.

- Component Dewatering

All pump wells, tanks, basins and beds, with the exception
of aeration tanks, shall be designed to enable complete
dewatering in a reasonable length of time in order to
minimize the component downtime for maintenance or
repairs. Where practicable, 'these‘components shall have
sloped bottoms to enable the units to be completely drained,

Drain Backflow

Drains shall be designed to prevent backflow from other
sourceé which would cause flooding or violation of the
effluent limitations. The drain system shall be designed
to prevent the entra;nce of storm water during the one
hundged year floocd (or wave action) condition,

Continuity of Qperation

The failure of a mechanical component in an auxiliary system
shall not result in disrupting the operating continuity of the
wastewater treatment system or sludge handling and disposal

system to the extent that flooding, failure, malfunctioning

or damage to components in those systems results.
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___r";:_'le A seal water system with normal and baekup

water supplies must transfer @utomatically to-the backup
dpoh failure of the normal supply in order to protect the
equrpment which needs the seal water to prevent damage,

Emergency Fuel Storage

If a vi&fal component requires fiel for operation, then the
fuel .sqppiy system design shall include provisions for fuel
storage or a standby fuel source. The eapa.gityt of stored
gaseoys or liquid fuel shall be determined by the _Gr_aht
Appi.id,a‘nt based on the plauaibie”fébwntime of the normai fuel
supply| and the expected consumgption rate. The emergency
systesh shall be physically separate from the normal fuel
supply} up:to its connection to the fuel distribution system
within|the works,

‘Diginfectant. Addition System

The c%pacity of the disinfectant af:!difti on system aharll he.
design;ed with due consideration of abnormal operating
condit}ona, such as having a disinfectant contact basin out
of serkice, It is permisaible for the additional capacity
requided for abnormal conditions to be separate and

indepdndent from the normal disinfectant addition system.

54-
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Oregon Standards for Design and Construction of
Wastewater Pump Stations

May, 2001

I. Purpose

The goal of these guidelines is to provide for dependable sewage pumping facilities that protect
the environment. The guidelines establish design standards and technical criteria for pump

stations that can be reliably operated and economically maintained by state-certified operations
personnel. '

The guidelines provide a basis for review by DEQ review engineers, under Oregon
Administrative Rule 340 Division 52 (OAR340-52), Review of Plans and Specifications. They
also provide a reference for Design Engineers (hired by the Developer or the Owner), and for
Sewer System Owners (usually a city or sanitary district).

Since these guidelines are broad and general, wastewater utilities and other sewer system
Owners are encouraged to develop supplemental standards as necessary to address local needs,
preferences, and existing equipment. Conflicts between the Owner’s established standards and
'DEQ guidelines should be discussed and resolved at the pre-design stage. On request, these
guidelines will be revised as warranted to reflect new information and advances in technology.

II. Applicability

These criteria apply to the design of sewage pump stations where DEQ has review responsibility
under state law. Hence, the criteria apply to all pump stations serving two or more homes, They
shall govern and take precedence over less stringent design requirements that may have been
established by the Owner of a sewer system, unless otherwise approved by DEQ.

In general, the criteria apply to all public and private facilities from which sewage flows cannot
readily be halted in cases of equipment breakdown or overload, potentially causing an
uncontrollable raw sewage overflow. Examples of non-municipal facilities which are extremely
impractical to close, and for that reason should observe these guidelines, include schools,
apartment complexes, hospitals, mobile home parks, private housing, marinas, airports, prisons,
large parks, resorts, and highway rest areas. '

These criteria apply to both package-type and site-built stations. The criteria do not apply to on-
site sewage disposal systems, which follow other state standards established in OAR 340-73.
Also they are not applicable to pump stations at individual homes, factories, or manufacturing
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plants where, in case of failure, sewage can readily be halted-and the entire station can be
removed from service without risk of a sewage overflow.

III. General Design Criteria
Design of the pump station shall include:

* A station with firm capacity to pump the peak hourly and peak instantaneous flows
associated with the 5-year, 24-hour storm intensity of its tﬂbutary area, without overflows
from the station or its collection system.

e A design consistent with EPA Class I reliability standards for mechanical and electrical ‘
components and alarms.

¢ A pumping system consisting of multiple pumps, with one spare pump sized for the largest
series of same-capacity pumps to provide for system redundancy.

e Pumps with a minimum of five years’ service history for a similar duty and size, unless
otherwise approved by the Owner. To ensure a valid warranty, pumps shall either be
supplied directly by the manufacturer, or by suppliers who are authorized and licensed by the
manufacturer to provide manufacturer's warranty services for the pumps fo be furnished

e Inlet, station, and force main piping with all necessary pressure control and measurement
features, surge protection systems, air-vacuum/release valves, isolation valves, couplings,
odor control systems, and other appurtenances required for a complete and operable system.

s Mechanical systems for heating and ventilating as required by the selected station equipment,
local climatic conditions, and applicable codes.

e Plumbing systems for potable water, washdown, and drainage, unless otherwise approved by
- the Owner,

. Appropriate sound attenuation for noise created by pumping, mechanical, or electrical
systems, including a standby generator.

¢ Electrical systems for lighting, power, communications, security, control, and
instrumentation. A mofor control center is to be provided for motor starters, accessories, and
devices. The motor control center shall provide an isolated, ultra-filtered power, 120 VAC
section designed with separate branch circuits for m1cr0prooessor~based instrumentation,
controls, etc.

o A secondary source of electrical power. Standby generators shall be of sufficient size to start
and run the Firm Pumping Capacity of the station, along with all other associated electrical
loads necessary to keep the station operational and functioning. At the Owner’s discretion, a
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secondary power feeder from an independent substation may be required as a redundant
power source, With the Owner’s approval, the requirement for standby power may be
satisfied by providing a trailer-mounted generator and an emergency power connection with
manual transfer switch meeting the Owner's specifications.

* A complete system of alarms and alarm telemetry to facilitate operation and maintenance of
the station at all hours, including an autodialer or radio telemetry.

e Where required by the Owner, a design to allow remote monitoring of the station through a
connection with a Supervisory Control and Data Acquisition (SCADA) system so the Owner
can remotely control and monitor station activities. Programmable logic controllers and
alarm telemetry must meet the Owner's preferences and standards.

e Structures of adequate size, with interior and exterior clearances to facilitate access for ease
of operation and maintenance of all systems. Architectural aspects shall be subject to the

Owner’s approval.

» Site development including an access road and parking, security, lighting, drainage, signs,
and landscaping meeting the Owner’s requirements.

IV. Design Report

A. General

The Design Engineer shall prepare a design report meeting the DEQ guidelines for
pump station design reports, as published on the internet at the following location:

httpn://waterquality.deq.state.or.us/wg/wqrules/Opsplans.htm,

In conjunction with preparation of the report, design will involve the following
activities and responsibilities of the Design Engineer:

* Review the Owner’s Wastewater Management Master Plan and applicable
Technical Memoranda, to identify future capacity and facility requirements
related to the pump station. The Design Engineer shall verify through analysis
that the assumptions in the Wastewater Management Master Plan are applicable
and, if warranted, recommend revisions. The Design Engincer shall confirm
that the proposed design capacity meets or exceeds the peak instantaneous
sewage flow associated with a S-year storm, as defined in DEQ flow-projection
guidelines.

¢ As part of this work, the Design Engineer shall develop system-head curves to
verify pump and piping sizing and selection. A series of system head curves
shall be prepared to reflect force main system aging, maximum and minimum
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wet well operating levels, and various combinations of pumps running at
various flow requirements.

e The Owner may require the Design Engineer to conduct a detailed hydraulic

" physical scale model of the proposed wet well. A report documenting the study
process, results, conclusions, and recommendations shall then be prepared.
Video documentation of the model testing of the final configuration shall also
be prepared.

B. Site Selection
Site selection shall be based on the following criteria:

o The Wastewater Management Master Plan, and any subsequent work by a
Developer and by Owner's staff to refine siting for a specific pump station;
Proximity to existing or future gravity trunk, force main, and receiving sewer;
Collection system hydraulic capacity requirements;

Access to facility including construction access;

Elevation and drainage (i.e., above the 100-year floodplain);

Size of the parcel;

Topogtaphy of the site including sufficient setback to allow f()r fill, cut, and
transition to existing contour elevations at the property lines;

Utilities on and near the site;

Geotechnical considerations including liquifaction and landslide potential;
Environmental considerations (i.e., wetlands, sensitive habitat, greenway, etc.);
Zoning requirements; ' |

Permits;

Operation and maintenance cons1derat10ns

Impact to the public including visual impacts;

Ownership and easetnent aspects, avoiding difficult acquisitions when possible;
¢ Capital, operating, and maintenance costs over design life.

* & & » » >

Final selection of the site must be approved by the Owner.

C. Design Report Contents

The Design Engineer’s report shall contain the following elements, as approprlate
for the particular type of facility:

¢ Vicinity map

* A complete table of Design Data, which shall generally follow applicable
portions of the design data example from the DEQ website:
http://waterquality.deq.state.or.us/wq/wqrules/Opsplans.htm,
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e Wet well and vault buoyancy calculations, which shall be based on immersion

with an assumed groundwater level at the surface.

Site development showing existing, new, and future planned improvements.

Flow projections, capacity requirements, and system-curve calculations.

Pump and force main selection based on system-head curve analysis.

Proposed pump curves and system-head curves,

Piping plans, crossections, and elevations, which shall include above-ground and

below-ground facilities, tie-ins, and surge protection.

Storm drains and water lines.

¢ Mechanical systems including HVAC.

o Plumbing systems.

o Electrical systems including lighting, power, communications, security, controls,
instrumentation, and SCADA.

¢ Backup power system.

¢ Proposed sequence of work

o  When warranted, or when requested by the Owner, a surge analysis to establish
sizing and _

» characteristics of surge-protection devices, Surge protection shall be designed to
prevent damage to the existing infrastructure, prevent column separation in the
discharge piping, and excessive surge-related pressures at the pump station.

¢  When warranted, or when requested by the Owner, an analysis of flowmeter
selection and sizing alternatives.

¢ Force main detention calculations for the dry-weather period, including an
evaluation of sulfide control alternatives where average detention will exceed 35
minutes, with design calculations for the selected control system.

¢ For projects to expand or replace existing facilities:

* An approach and plan to maintain pump station operations during construction

» The Design Engineer’s field investigation data and professional evaluation of the
force main discharge manhole and downstream sewer system, in accordance with
DEQ guidelines, with respect to hydraulic capacity, corrosion, and serviceability.

s To the extent required by the Owner, cost alternatives, plans, schematics,
photographs, test results, etc. ‘

L ]

In conjunction with report preparation, the Design Engineer shall identify and work
with all permitting agencies that have jurisdiction or authority over the work as
required to gain the necessary reviews, approvals, and permits. Agencies which
may have permitting authority for a particular project are:

o Department of Environmental Quality (predesign report and plan review,
approval to construct, review of draft and final O&M manual, approvat to
operate, and NPDES 1200C erosion control permit).

~ e Municipal and county building and construction permits, roads and street
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permits, greenway permits, floodplain development permits, and conditional
use/zone change, :

¢ Division of State Lands (wetlands and creek or river crossing permits).

s U S. Army Corps of Engineers (wetlands and creek or river construction
permits).

e United States Fish and Wildlife Service, Oregon Department of Fish and -
Wildlife, and National Marine Fisheries Service (wetlands, creek or river
crossings, and other permits).

e Oregon Department of Transportation Highway Division (permit to work within
State highway right-of-way).

Federal Aviation Administration. :
¢ Any affected railroads (crossings, access easements, and other permits of entry).

V. Pumps

A,

General ,
The minimum number of pumps per station shall be two.

The Design Engineer shall select pumps to providé the required firm capacity and
pressure. Firm pumping capacity is defined as the ability to deliver the rated station
capacity with the largest pump out of service.

The rated station capacity is defined as the five-year, peak hourly wet-weather flow
or the 10-year peak hourly dry-weather flow, whichever is higher. A higher rated
station capacity may be established at the Owner’s discretion.

It is the Design Engineer’s responsibility to make the determination and
recommendation regarding the appropriate type of pumping units. However, the
Owner shall have the right to review the recommendation and select an alternate

. pump type.

Due to overall reliability, economy, and the availability of replacements,
submersible pumps in a dry well or in a wet well shall be the standard for new
wastewater pump stations. Grinder pumps, self-priming pumps, vacoum-primed
pumps, vertical turbine pumps, and nonclog pumps in dry wells with close coupled
or extended shaft motors shall not be considered for the construction of new pump
stations, unless otlierwise approved by the Owner.

System-head curve data shall include the following: system curves considering new
and aged pipe, high and low wet well levels, initial and build-out conditions for dry
and wet weather flows; design operating point; net positive suction head
requirements; hydraulic efficiency; force main discharge elevation; horsepower
requirements; revolutions per minute; and other operating conditions required for
each pump and combination of pumps.
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Selection of pumps with flat pump curves shall be avoided where a small change in
total dynamic head will result in a large change in pump flow.

Minimum size solid to be passed by the selected pumps shall be a three-inch sphere,
unless otherwise approved by the Owner.

Pumips shall be selected with the required operating point near the maximum
efficiency point on the pump curve, within the pump’s recommended operating
range, and within the manufacturer's recommended limits for radial thrust and
vibration. The size and number of pumps shall be selected so that the range of
inflow can be met without starting and stopping pumps too frequently and without
requiring excessive wet well storage.

The motor size shall be selected so that entire pump curve is non-overloading and
within the manufacturer’s recommended limits. Pump equipment shall be
dynamically balanced to prevent vibration. No surge cavitation or vibration shall be
allowed within the limits of the stable operating range indicated on the pump curve.

Unless waived by the Owner, a factory-certified pump test curve for the each of the
actual pump units to be installed at the station shall be required. Where the Owner
has required an adjustable-frequency drive, the pump shall be shop tested using the
actual drive unit. The pump manufacturer shall be responsible for furnishing the
adjustable frequency drive, for matching the motor and the drive, and for
coordinating the collection of data and the design effort to limit harmonics.
However, a factory pump test shall not be grounds for waiver of any pump
agceptance tests after installation.

The criteria set forth below in Section B, Piping and Appurtenances, shall be
followed for the recommended suction velocity. If necessary to prevent cavitation
and excessive turbulence for high-flow pumps, a larger suction line than the pump
inlet diameter may be provided to reduce velocity and maintain available net
positive suction head.

Pumps shall be adequately anchored to pump bases in accordance with applicable
codes and the manufacturer’s recommendation. Anchor bolts shall be stainless
steel, 300 series minimum. Wedge-type or chemical-type anchor bolts are not
allowed for rotating equipment. Edges on concrete pump bases shall be chamfered
with 2 minimum one-inch chamfer.

B.  Submersible Pumps in a Dry Well

Submersible pumps housed in a dry well shall be equipped with moisture-sensing
probes, over-temperature detectors, positive oil circulating cooling of motor,
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stainless steel motor and pump shafting, gray iron impeller, powder epoxy bowl and
impeller, silicon carbide mechanical seals, bearing retaining rings on the shaft, and
stainless steel wear rings. Pumps shall have volute and suction inlet handholes and
mspection plates. Pumps shall have cleanout-type suction elbows.

Each pumping unit shall be complete with pump, motor, and anchor bolts all
mounted on a common baseplate. Each pump shall be supplied with lifting eye bolts
or lugs, and plugged gauge cock connections on the suction and discharge nozzles.

C. Submersible Pumps in a Wet Well

Submersible pumps in a wet well shall be equipped with moisture-sensing probes,
over-temperature detectors, positive oil circulating cooling of motor, stainless steel
motor and pump shafting, gray iron impeller, powder epoxy bowl and impeller
coating, silicon carbide mechanical seals, bearing retaining rings on the shaft, and
stainless steel wear rings.

Guide-rail connection assemblies shall be provided to set and remove the pumps
without entering the wet well. Cable-guidé assemblies shall not be allowed for
setting and removing the pump from the wet well. Rails, lifting chains, and lift
cables shall be stainless steel. Each pumping unit shall be complete with pump,
discharge elbow, motors, couplings, coupling guard, anchor bolts, and guide-rail
connection assemblies.

The check valves and pressure gauges shall be located in a shallow valve vault
outside of the wet well. The gauge shall be upstream, and the isolation valve
downstream, of the check valve for each pump. A bypass pumping system,
additional downstream gauge, and additional main isolation valve may also be
required at the discretion of the Owner. -

D.  Sump Pumps

In a dry well, sump pumps shall be installed and permanently wired into the station.
Pump conirols shall be provided as a package by the sump-pump manufacturer.

E. Temporary Pumping Plan

The Design Engineer shall provide a temporary pumping plan to maintain
wastewater system operations during construction. This plan shall include
requirements for firm pumping capacity, piping installation, controls, standby power
requirements, and sequence of construction.

F.  Pump Motors
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Motors shall be either Factory Mutual or Underwriter’s Laboratories approved.
Unless otherwise required by the Owner, motors shall be rated 460 volts, 3 phase,
60 Hz. Motors shall meet Federal Department of Energy efficiency requirements as
currently established in the Energy Policy Act of 1992.

All motors installed below the 100-year flood elevation or overflow elevation of the
wet well shall be submersible motors. All pumps installed in the wet well shall be
total enclosed fan cooled explosion-proof motors for operation in Class 1, Division
1, hazardous locations, in accordance with Article 500 of the NEC.

For all pumps installed in the wet well, the design of the motor shall permit full-load
continuous operation either completely dry or fully submerged in the pumped liquid.
Motor windings are to be all copper and epoxy encapsulated (aluminum windings or
components are not acceptable). All motors shall be close coupled unless otherwise
approved by the Owner.

National Electrical Manufacturers Association motor design shall be “B.” Starting
code letter/locked rotor kilovolt amps per horsepower rating shall be “F” or better.
Motor windings shall be all copper with-class “H” rating or approved equivalent.
The motor temperature shall not exceed class “B” temperature limits as measured
by resistance method when the motor is operated at full load at 1.15 safety factor
contimuous in & maximum ambient temperature of 40°C.

Motor nameplate horsepower must exceed the maximum required by the pump
under all possible operating conditions. Bearing temperature rise at rated load shall
not exceed 60°C.,

Significant over-sizing of motors should be avoided since both efficiency and power
factors drop in motors running below their full load rating. A 1.15 service factor
shall be specified. The number of motor starts per hour is dependent upon the size
of the motor, and must not exceed the manufacturer’s recommendation for the
intended service and starfing conditions.

Variable-Speed Drives

The design engineer may select variable-speed pump drives as a non-standard
feature, with the Owner’s approval. Variable-speed drives shall be designed and
programmed to provide a flushing velocity in the force main of at least 3.5 feet per
second at the beginning of each pumping cycle.

After an initial flushing of the maximum practical duration, depending on wetwell
volume, the pumping velocity may be reduced. Velocities shall not be allowed to
fall below 2 feet per second, due to solids settlement, eventual plugging of the force
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main, and station failure. All variable-speed drives on raw sewage pumps shall be
programmed to maintain a fluid velocity of at least 2 feet per second in the force
main after initial flushing at minimum 3.5 feet per second.

Variable-speed drives shall not be installed on stations without an installed
flowmeter to facilitate verifying the percent-of-speed necessary to accomplish self-
cleansing velocities. As a standard, unless otherwise required by the Owner, one
spare ¥-inch buried PVC electrical conduit shall be routed from the control center
to the flow meter vault. '

H. Spare Parts

For each size and type of pump, a complete set of mechanical seals, a gasket set,
wear rings, and a spare impeller (for each size of pump in the installation and for
each pump direction if side discharge) shall be provided, unless otherwise approved
or required by the Owner.

VI. Piping and Appurtenances

A. General

Piping and valves shall be in accordance with AWWA standards. Design fluid
velocities shall be: |

Pump suction lines.........oooooviieiniiinnnnns 3 to 5 feet per second
Pump vertical discharge lines................... 6 to 10 feet per second
Pump discharge lines including force mains......3.5 to 8 feet per second

Vertical discharge piping on pumps with variable-speed drives shall be sized to
maintain minimum design velocities during the programmed initial flushing period.
All valves shall be accessible to the operators for operation and maintenance
without entering a wet well,

B. Pipe

The Design Engineer is responsible for selecting pipe material for the project,
subject to approval of the Owner. The standard for station wastewater piping shall
be cement-mortar lined or plastic-lined ductile iron pipe and fittings.

The standard for force-main piping shall be cement-lined ductile iron pipe or
cement-mortar lined and coated steel pipe. Heavy-wall PVC plastic and high-
density polyethylene pipe may be allowed for force mains with the Owner’s
approval. Plastic-lined ductile iron, PVC, or HDPE pipe shall be used for air-
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injected force mains. Cast iron and asbestos cement shall not be allowed for force
mains,

Suction piping from the wet well and discharge piping to the force main headers
shall be provided for installed pumps and for any future pumping units. Pump
discharge piping for stations containing three or more pumps shall connect to the
force main discharge manifold with wyes. In manifolds, wyes shall be the same
size diameter as the manifold, unless otherwise required by the Owner. Discharge
piping shall be designed for disassembly and removal from the station.

To the extent possible, the force main shall be designed to avoid a reduction in
gradient or a change from a positive to a negative gradient, intermediate high
points, and plateaus. In the force main, two 45 degree elbows shall be used in lieu
of 90 degree elbows, Cutoff walls shall be used in the trench for slopes of 20
percent and over, per standard practice.

Unless otherwise approved by the Owner, all force mains shall have a connection
with an isolation valve for temporary bypass pumping. The connection shallbe
located in a valve vault. Force mains shall discharge into a separate manhole offset
from the gravity sewer, except as otherwise approved by the Owner. Dual force
mains may be required at the Owner’s discretion.

C. Joints

‘To accommodate minor settlement, buried joints should be push-on type or other
flexible joint, Mechanical joints may be used on fittings. Restrained joints may be
used to limit or eliminate the need for thrust blocks to provide restraint agamst
thrust forces due to internal pressures.

Where harnessed mechanical joints are used for joint restraint, stainless steel rods
shall be used. Thrust screws or thrust nuts will not be allowed as joint restraints for
sewage force mains. To allow for differential settlement, flexible couplings or
sleeves shall be installed on the inlet and discharge piping where piping enters the
pump station floor, foundation, and wall.

Penetration of the wall between the wet well and dry well shall be made using
embedded pipe spools with attached weep ring. Joints under concrete floors shall
be all welded. Grooved-end couplings (Victaulic or equal) will not be allowed,
except on specific approval of the Owner,

Exposed joints shall be flanged (AWWA C115 or ANSI B16.1). Flexible-sleeve
type couplings shall be provided on the suction and discharge of pumps in the dry
well. Piping runs with mechanical joints and couplings must be adequately
supported. Flexible couplings must be constrained by tie rods. Couplings and
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anchorage on pump suction and discharge pipes shall be designed to prevent the
pump from being used as restraint.

D. Check Valves

A check valve on each pump discharge shall be the standard. The check valve shall
be mounted in the horizontal position to avoid solids from settling back on the
check valve. Check valves shall be located outside of the wet well.

The valve shall be a swing-check valve with external arm and spring lever. Ball
check valves shall not be allowed on sewage pumps without the Owner’s specific
approval. The check valve may have an electronic position indicator wired to a
SCADA system, where required by the Owner.

The Design Engineer shall do a hydraulic surge analysis for each system to
determine that the standard check valve will meet the needs of the system. If not,
then check valves shall have a hydraulic cylinder or equivalent surge control.

E. Isolation Valves

An isolation sluice gate shall be provided to isolate the wet well from the inlet
sewer, unless otherwise approved by the Owner. Isolation valves shall be provided

“on the inlet and discharge of each installed pump in a dry well. For submersible
pumps in a wet well, an isolation valve shall be provided in a separate valve vault
on the discharge side of each pump.

Unless waived by the Owner, isolation valves with a blind flange shall be installed
for future pumps in a dry well. An intermediate isolation valve may also be
required by the Owner on the force main, as a special station requirement.
Discharge isolation valves shall be resilient seated full-port gate valves, plug valves,
or knife gates at the Owner’s discretion.

Sluice gates shall only be allowed for isolation of the trunk sewer from the wet well
or to isolate two wet well compartments. Knife gate valves shall only be allowed on
the suction piping from the wet well to the pump when space is limited and the
hydraulic head is less than 20 feet.

Valves for buried service shall be provided with standard AWWA operating nut and
protected from vehicular {raffic.

F. Air Release Valves

Air relief, air-vacuum release, or combination air release and vacuum valves shall
be of a type and brand manufactured for the specific purpose in sewage service, and
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shall be provided at critical locations in the pump station and force main. The
valves shall serve to prevent air being captured inside the piping system, or prevent
collapse of the piping system because of vacuum conditions. Each valve shall be
sized with the proper orifice size suitable for the volume of air to be admitted or
released and each shall be provided with an isolation valve.

For each air-valve assembly, the pipe-nipple connection to the manifold and all
other piping in the assembly shall be copper. An insulated coupling, ball valve, and
pipe union shall be provided on each assembly to allow maintenance and removal of
the air valve. The air-release valve discharge piping in pump stations shall be piped
to the station wet well.

(. Surge Protection

Pump and pipeline systems shall be protected against damage from transient
pressures. A reduction in gradient or a change from a positive to a negative gradient
in piping shall be avoided if possible. Protection against surges and water-column ,
separation shall be provided by means of air-cushion check valves, surge- =
anticipation and surge-relief valves, air-relief valves, and surge tanks. Discharge :
piping and the force main shall be analyzed by the Design Engineer, who is then
responsible for preparing a surge analysts which documents surge aspects of the
installed system, ,

H. VYents and Drains

Manual vents and drains shall be provided at all high and low points in the piping
and at all locations required to facilitate draining and filling equipment or piping for
maintenance. A Y-inch gauge cock shall be provided on the top of the volute
discharge to allow removal of air after servicing and prior to putting pumps in the
dry well pump back in service. This vent line shall be plumbed to discharge to the
wet well or sump pump. Vaults containing valves and meters shall drain by gravity
to the wet well.

I. Flow Meters

Unless waived or otherwise approved by the Owner, a properly sized magnetic or
transient-time flow meter shall be installed on the pump station force main inside
the station, or in a shallow vault located in the yard. Meter sizing shall take into
consideration installed capacity, flow ranges, and future capacity of the station. A
drainable bypass around the flow meter shall be provided for use during meter
maintenance and repair. Flow meters shall be installed on all stations with
variable-speed pump controllers.

J. Gauges
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A pressure gauge shall be installed on the suction and discharge side of each pump
that is installed in a dry well, and in the valve vault on the discharge side of each
submersible pump. Discharge gauge range shall be adequate to measure the shutoff
head on the pump. Suction-side gauges.shall be compound type.

Gauges shall be mounted on suction and discharge piping immediately adjacent to
the pump, without intervening check or isolation valves. Permanent gauges on
pumps under 5 HP may be waived at the Owner’s discretion. The standard
mounting for gauges in sewage service shall be a flanged, liquid filled, annular seal,
designed to protect the gauge from sewage contact.

Alternatively, gauges may be side-mounted on a pipe saddle in horizontal position,
following a normally closed horizontal isolation valve. Isolation valves shall be
stainless steel ball valves.

Assemblies for side-mounted gauges shall be installed using 347 Schedule 80 -
stainless steel pipe. Each side-mounted gauge shall be protected with a diaphragm
seal. A drip leg shall be provided below the seal, containing a normally open drain
valve.

Both annular and diaphragm seals and gauges shall be liquid filled, with suitable
taps, gauge cocks, and pressure relief. Gauge face size, units, and style shall be as
approved by the Owner.

As a special requirement of the Owner, pressure transducers may also be provided
for suction and discharge pressure monitoring, and shall provide 4 to 20 milliamp
{mA) signals to a programmable logic controller or wastewater SCADA system.
Transducers shall be adequately supported for vertical and lateral support.

Mounting assemblies for pressure transducers shall be similar to those required for
pressure gauges. Gauge and transducer assemblies may be configured on a single
manifold, if desired, allowing independent isolation of each component, provided
that they are mounted on a flanged annular seal.

K.  Piping and Fittings
Piping less than two inches in diameter connected to the wastewater piping shall be
316 stainless steel or PVC. Screwed pipe shall be minimum Schedule 80.
Galvanized steel piping shall not be allowed except for sealwater, tapwater, and

potable applications.

I..  Supports
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- All pipe supports shall be painted to match the piping and shall have a grouted base
of at least 1%-inches. Properly located and sized pipe supports shall be provided.
No loads shall be transmitted to pump flanges.

All pipe restraints shall be designed to resist maximum expected surge and
earthquake forces. Pipe restraints shall be adequately anchored for vertical and
lateral support.

Base ells shall be installed on pedestals at vertical ells. Base ells shall not be
required to provide any horizontal thrust restraint.

M. Cleaning of Force Main

Force mains less than 300 feet shall be cleaned by conventional methods provided
there is access from both the discharge manhole and the station and discharge force
main. Pig launch and retrieval systems shall be provided at all other stations, unless
waived by the Owner as not being required, particularly at stations equipped with
variable-speed drives. '

The minimuin acceptable system for package-type stations is a camlock type
connection with an isolation valve. This type of pig-launcher connection may be
acceptable to an Owner equipped with a portable sewage pump that has total
dynamic head and flow capacities exceeding the proposed purp station. For other
package-type stations and site-built stations, a pig launch system shall be provided
that is permanently piped to utilize the station’s installed sewage pumps.

N.  Galvanic Corrosion Control System

Corrosion control equipment shall be provided as needed to adequately protect the
station piping, force mains, and downstream sewers for the design life of the facility.

Galvanic corrosion control systems shall be designed, inspected, and tested by a
corrosion control engineer. Design shall include an impressed current system with
rectifiers, insulation flange kits, and pipe-flange bonding wires for continuous
bonding. Nylon insulation bushings are to be installed between all dissimilar metals
in piping (i.e., brass fittings connected to manifolds), between pumps and inlet, and
discharge piping, so as to insulate from inductance current caused by motors.

An electrolytic insulating blanket shall be provided on all corrosion-protected
pipelines installed near corrosion-protected natural gas lines. A separation of 25
feet or greater, if required by corrosion control design or the gas utility, shall be
maintained between pipelines installed parallel to corrosion-protected natural gas
lines. Where lines cross, the electrolytic blanket shall extend 25 feet on either side
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of the pipeline at the crossing or greater if required by corrosion control design or
the gas utility.

O.  Airborne Odor Control System

The Design Engineer shall conduct an odor control evaluation of the upstream
collection system, wet well, and discharge system. The odor control system shall
include minimizing or preventing production of odorous compounds, treatment of
odorous compounds, containing and treating foul air, and enhancing dispersion of
foul air. The Design Engineer shall design an odor control system, when required
by the Owner, in accordance with current practice and the Owner’s preference.

P. Dissolved Hydrogen Sulfide Controls

Dissolved H,S concentrations discharged from force mains into gravity sewers shall
be consistent with a design life of 75 years for concrete manholes and concrete or
ductile-iron sewers. To prevent premature collapse of pipelines and manholes, and
to minimize odor problems and employee hazards, the H2S content of force mains -
shall be designed to remain below 0.1 mg/] at 20° C at the point of discharge into a
gravity sewer system.

H2S controls shall be provided to meet this standard where warranted, either
designed for summer operation, or year round, as necessary. H2S controls shall be
provided for all stations where the anaerobic detention in a force main averages
more than 35 minutes during low-flow periods in July-August-September.
Detention time shall be computed as the volume contained in the force main divided
by the average daily flowrate that is tributary to the station during July, August, and
September. ‘ ‘

Backdrainage

Where feasible on ascending mains of moderate size and length, H2S controls
should preferably consist of an inexpensive backdrainage system to drain the entire
force main automatically on a daily basis. The design of the wet well must be
oversized to accommodate the contents of the force main.

Backdrainage systems shall employ a full-port pneumatic pinch valve or electrical
plug valve wired to close during pumping, and to reopen when the pump stops. To
minimize excessive re-pumping, an adjustable timer may be installed to prevent the
valve from opening for a period of 60 — 120 minutes after pump operation.

Solenoid valves may be installed on pneumatic lines, but shall not be used in place
of pinch or plug valves on sewage lines.

Oregon Standards for Design and Construction of Wastewater Pump Stations

SEC R

—

14 7 50




Backdrainage valves shall be installed in a shailow vault at an elevation which
permits the entire forcemain to drain empty. A manual isolation valve shall be
installed to permit maintenance of the valve without disrupting pumping operations.

Electrical operators for plug valves shall be explosion-proof type where required by
code for installation in a valve vault.

Air Injection

Alternatively, where backdrainage of a force main is not feasible, continuous air
injection should be considered to prevent anaerobic conditions from developing.
The design air delivery shall be at a rate of 2 standard cubic feet per minute (SCFM)
per inch diameter of force main. Air injection systems shall be des1gned for
continuous injection, and shall be installed without timers.

Force mains utilizing air injection for sulfide control shall be constructed of plastic,
plastic-lined steel, or plastic-lined ductile iron, and shall not be fitted with air-
release valves. Temporary blow-offs that may be installed at high points for
acceptance testing shall be capped or plugged prior to placing the main in service.

Pumps shall be sized to pump against the head of the pressurized force main. Due
to absence of air-release valves in a pressurized main, static head on the pumps shall
be computed as the sum of all ascending segments in the main. Vertical undulations
in pipe and bedding during the installation of a pressurized force main must be
prohibited during construction, unless accounted for in the static head calculation
and accommodated in sizing the pump.

Static head at the air injector shall be computed as the sum of all ascending
segments, including pipe undulations caused during construction, that are
downstream from the injection point, The ascending pipe segments between the
pump and the air injector tap should be disregarded for the purpose of computing
the actual air injection rate and sizing air injection controfs.

Design calculations for sizing the compressor, receiver, and controls shall address
both standard airflows and actual airflows under static pressure. Design
calculations shall include a schematic profile of the force main based on surveyed
topography and the proposed installation.

Alir injection equipment must be fully gauged, metered, and adjustable. The
pressure regulating valve between the compressor receiver and the atrflow meter
shall be adjustable between the working pressure of the receiver and the static head
on the injector. All compressor receiver tanks shall be fitted with an automatic
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condensate purge. Airflow meters shall be rotameter type. Airflow shall be
trimmed using a needle valve or equivalent control valve.

Rotameters shall be sized for actual airflow, and not for the theoretical airflow at
standard temperature and pressure. Range of the airflow pressure gauge shall be
based on the static head of the pressurized main at the point of air injection, instead
of the dynamic head that would be attained during pumping. .

Due to heat, no plastic components shall be employed in the air injection system..
Rotameter tubes shall be pyrex body. The bottom of the vertical riser in the air
piping which houses the rotameter shall contain a drip leg with purge cock. Air
injection piping will normally be 1” annealed copper, unless otherwise approved by
the Ownet.

Due to the slow growth of sulfide bacteria, the mechanical and electrical design of
air injection and backdrainage systems will not require redundant or standby
equipment, unless stipulated by the Owner.

Chemical Controls

Where an economical air injection or backdrainage system is impractical or
undesirable, chemical alternatives must be considered. However, the design of
chemical addition systems which do not prevent the growth of sulfide forming
bacteria systems must conform to EPA Class I reliability with respect to component
redundancy, standby power, and failure alarms. Chemical systems to be considered
include solution feeders for calcimm nitrate, hydrogen peroxide, hypochlorite, and
potassium permanganate, The selection of chemical controls shall be based on the
recommendation of the design engineer, subject to the Owner’s approval.

Systems shall be designed for continuous feed to maintain the H2S concentration of
the force-main discharge below 0.1 mg/l at all times. Systems shall be complete
and operational, including all tankage and spill containment, pumps, piping, valves,
gauges, meters, recorders, control panel, electrical systems, controls, and failure
alarms.

Sewer and Manhole Coatings
For extremely small discharges or low-sulfide situations arising from detention
times of less than one hour, the durability of the system may be sufficiently
protected by installing a corrosion-proof armoring or durable acid-proof coating to

the downstream gravity sewer system.

Headworks Controls
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For long force mains which discharge directly into the headworks channel of a
treatment plant, the corrosion hazard is minimal, compared with gravity sewers.
However, the Owner may desire some degree of sulfide control to minimize
nuisance odors and gas hazards at the plant, Ferrous chloride or calcium nitrate
solution should then be injected into the wet wells of pumps discharging into a
freatment plant headworks, so as to reduce sulfides to a range of 1 - 2 mg/l. Such
systems are non-critical, may operate seasonally, and may not require a Reliability
Class I design approach unless stipulated by the Owner.

VII. Structures

A. General

All structures and equipment shall be designed per applicable Codes. The seismic
importance factor for wastewater pump stations shall be in accordance with the UBC
and local municipal standards. Proper anchorage including seismic design requirements
shall be provided to tie the related structure walls to the foundation and the roof to the
walls,

The purpose of the structure is to provide a protective environment for the equipment,
controls, and appurtenances. Structures will not normally be occupied. All equipment
shall have adequate clearance from other equipment and walls to allow performance of
maintenance and repair work.

All electrical, control, and instrument panels have a minimum 42-inch clearance in front
of the panels, or greater if required by Code. All freestanding panels shall be set on a
three-inch or higher concrete curb. All wall-mounted panels shall be affixed to the wall
at an elevation that allows easy accessibility, generally 4 to 6'% feet.

A plastic vapor barrier shall be provided under the pump station structures.
Waterproofing shall be provided on the exterior buried walls of the structures. Water
stops shall be installed at all cold concrete construction joints. Seals at piping and
conduit wall penetrations into the station shall be watertight.

Noise from electric motors, pumps, generator, and fans shall be controlled to the
satisfaction of the Owner and adjacent property owners. The engineer shall use an
effective combination of barriers (building walls, sound-deadening panels, ete.) and
sound-absorbing material to reduce noise to a level that is acceptable to them.

B.  Buildings
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Pump station buildings should be suitable for the intended service, site, and
neighborhood. For example, unless otherwise approved or required by the Owner,
above-grade building walls shall be gray, split-face block or precast concrete
construction, with pattern, color scheme, and roofline as required by the pump station
location and land use ordinances. Interior walls must be suvitable for wet environment
where washdown may occur.

The engineer should review station requirements with the Owner prior to design.
Normally the standard wet well-dry well pump station should include at least three
separate rooms: & pump room, a control room, and a generator room. As an alternative,
the generator may be housed in an approved outdoor enclosure. The generator room
‘may be eliminated, at the Owner’s discretion, where a portable generator can provide
standby power of sufficient reliability.

Buildings for submersible pump stations shall consist of two separate rooms: a control
room and a generator room, However, where the Owner can provide reliable standby
power with a portable generator, an above-grade structure is not required for
submersible pump stations.

For all stations having an above-grade building, a restroom should be provided unless
otherwise approved by the Owner.

C. WetWell

The wet well shall be constructed of shrinkage-control concrete mix with low specific
conductivity and suitable for wastewater storage structures. The pump station shall be
designed to provide a self-cleaning wet well. Wet well bottom hopper walls shall be
sloped a minimum of 45 degrees, and ideally 60 degrees, to the inlet of the pumps.

All equipment and fixtures in the wet well shall be explosion i)rOOf and corrosion proof.
Corrodable metals including galvanized steel, brass, aluminum, and zin¢-cadmium
plated steel shall not be used in wet wells,

Unless otherwise approved by the Owner, the wet well shall be isolated from the inlet
gravity sewer to allow for maintenance of the wet well.

Inlet discharge into the wet well shall not be lower than the pump high-water alarm
elevation. Unless otherwise approved by the Owner, the inlet shall discharge onto a
shelf or fillet with noncascading discharge into the wet well. Location of the inlet
discharge shall provide for proper flow patterns to each pump suction. The wet well
shall be designed to avoid vortexing, approach velocity imbalance, cavitation, and fow
local velocities.
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The wet well shall be designed to prevent septic action from taking place during periods
of extreme low flow. The dissolved hydrogen sulfide content of the wet well shall be
maintained below 0.1 mg/l.

A steeply sloped incoming sewer entrance with a trench-type wet well, designed to
create a hydraulic jump for self-cleaning, may be provided at the Owner’s discretion.
Such designs must provide adequate storage volume in the approach sewer and wet well
to operate a trench-type wet well,

Stations without on-site standby generators or a second source of power shall be
designed for a minimum one hour of holding time at the 5-year peak hourly design flow.
Inlet sewers shall not be used to provide wet-well storage , except for linear self-
cleaning designs.

Bar racks or inlet grinders may be special station requirements of the Owner, as may
arrangements where the wet well is split into two compartments. Each compartment
shall then be designed with an independent level control system. Approximately one-
half of the station puniping capacity shall be connected to each compartment, isolated
by a slide gate. The station shall be designed to operate with either half of the wet well
out of service.

D. Dry Well

The dry well shall be constructed of concrete at site-builf stations. At package-type
stations, the dry well shall be constructed of concrete or steel.

Adequate cathodic protection shall be provided for steel dry wells. The standard for
cathodic protection of permanent pump stations shall be impressed current, as designed
for each specific site by a qualified corrosion engineer.

At the Owner’s discretion, “temporary” pump stations which will be abandoned or
removed and salvaged in the near future may be protected using an adequate number of
sacrificial metal anodes with a suitable a test station.

E. Floors and Roof

Elevations of pump station ground-level finished floors and the top of submersible
pump station wet wells shall be designed for a minimum of two feet above the 100-year
“base flood elevation.

Interior concrete floor surfaces shall be protected with a sealer-hardener coating.
Nonskid-type floor coatings shall be provided around pumps and equipment where
maintenance will be performed.
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Floors shall be sloped to floor drains or sumps at a slope of not less than 3/8-inch per
foot (39%), or greater where warranted. Floor drains or gratings shall be located to
minimize drainage across the floor. Floor drains shall be provided in every room except
generator and control rooms.

Floor gratings shall be made of galvanized steel, aluminum, or fiberglass-remforced
plastic, as approved by the Owner.

The roof for aboveground structures shall be a metal or wooden truss system with
commetcial-grade standing seam metal roofing, unless otherwise approved by the
Owner. Selection of pitch and colorations shall harmonize with the surroundings,
subject to Owner approval, ‘

If access to the roof is required for removal or maintenance of equipment, fall-
protection anchors must be located where personnel can attach to anchors before
stepping on the roof. In the area of the roof access hatch, the roof surface shall provide
for traction and adequate footing for safety.

F. Doors, Windows, Stairs, Ladders, and Hardware

Unless otherwise approved by the Owner, the pump station shall have pressed-steel,
insulated, continuously welded, hollow metal doors and frames. Exterior doors shall be
16-gauge construction with 14-gauge frames. Access to the pump room, generator
room, and wet well access room shall be through an exterior door.

Door pulls, cover plates, and striker plates shall be stainless steel. Locks shall allow
personnel to secure the door from the inside to provide security for personnel while
performing maintenance opetations. The contractor shall provide locks with
interchangeable-type cylinders that can be keyed to the Owner’s standard. Locks shall
be deadbolt type as manufactured by Best Universal Lock keyed to the Ownet’s
standards, or approved equal. The Owner is responsible for changing out the lock core
after construction is complete.

Double access doors shall be provided for access to the wet well. All internal areas of
the wet well shall be visible from the access doors. Hatches shall be instatled with
cither safety webbing across the hatch opening or removable handrails that can be
placed in chocks around the opening, according to the Owner’s preference.

Dry well access shall provide for removal of the equipment installed in it. Doors,
hatches, and access shaft shall provide for removal of the largest piece of equipment.

The full-size access hatch and shaft shall be minimum 36 inches in diameter.

No exterior windows shall be provided, unless required by the Owner.
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A stairway for access into an underground pump station dry well shall be installed
instead of a ladder. Stairways instead of ladders shall also be constructed between
floors of a pump station where applicable and feasible.

Ladders shall be stainless steel, anodized aluminum or fiberglass reinforced plastic, as
approved by the Owner. Provide handrails or a safety post that extends three feet above
the ladder for safe access onto the ladder.

Also provide a safety climb rail (fadder full protection system) for use with a full-body
safety harness per the Oregon OSHA standards where use of a tripod retrieval system is
not feasible. Unless otherwise approved by the Owner, provide the Oregon OSHA
standard tripod with a full-body safety hamess.

Provide railings around access openings in the floor inside pump stations for safety.
Areas around any confined space entry shall be designed to be suitable for use of the
Owner’s retrieval equipment.

Permanent access ladders and manhole steps shall not be installed in wetwells.

G. Painting

Pumps, piping, and appurtenances shall be painted with an epoxy enamel and colored
according to the following chart:

ITEM COLOR OFPIPING | SOLOR OF,

Pumps OSHA Safety Blue n/a
Potable Water and Valves Light Blue Black
Non-Potable Water OSHA Safety Red n/a
Industrial and Seal Water Dark Blue W/Red Bands White
System Water

Air Compressor Instrument Air n/a
Odor Control System Dark Green w/Light White

'| Brown Bands

Drive Shaft Guard Cage OSHA Safety Red n/a
General Hazardous Equipment | OSHA Safety Red n/a
Overhead Crane Rail/Lifting OSHA Safety Yellow n/a
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ITEM COLOR OF PIPING LCE(;“I'}?‘E%I%B(‘}

Hook .| w/Black Striping

General Warning—Equipment | OSHA Safety Yellow n/a

Outside Parking Post OSHA Safety Yellow n/a

(Bollards) w/Reflectors '

Ventilation System White ' n/a

Electrical Conduit- Dark Green ' n/a
Generator Manufacturer’s Standard n/a
Generator Exhaust Heat Resistant Aluminum | n/a

Paint scheme for other equipment shall comply with the Scheme for Identification of
Piping Systems (ANSI A13.1).

Identification of piping and other utility lines shall include the use of pipe markers that
indicate the type of utility line and the direction of flow.Moving parts of operating units,
mechanical and electrical parts, and motor or fan shafts shall not be painted. Code-
required labels, or any equipment identification, performance rating, name, or
nomenciature shall not be painted.

Copper, brass, and stainless steel shall not be painted. Stencil the weight on atl major
equipment, including wastewater pumps and motors and all other equipment over 500
pounds.

Unless waived by the Owner, the exterior and interior surfaces of building walls and
interior surfaces shall be painted with two coats of 100 percent acrylic latex in an

approved color consistent with the pump station location and zoning ordinances.

A sacrificial, clear anti-graffiti coating shall be applied to all exterior vertical building
walls. -

" H. Equipment Removal
Pump Room
A load test certified electric hoist and trolley or approved equal shall be provided in the

pump room above the dry well, as the Owner’s preferred method for moving equipment.
These preferred criteria are subject to waiver at the Owner’s discretion, based on pump
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size and station l'ciyout and accessibility. The rated capacity of the hoist shall be
stenciled on the rail and clearly visible.

Design shall ensure adequate horizontal and vertical clearance between the overhead
crane hoists and other installed equipment to allow for lifting and moving of motors and
pump equipment to the station doors via the monorail.

Hoist and trolley shall utilize fastened or retractable power cords to supply power to the
unit as it moves along from the wall, The hoist and trolley shall have two speeds and be
controlled from a pendant-type controller,

Stations Without an Above Grade Structure

If the weight of the pump exceeds the Owner’s truck-mounted crane capacity, or if site
constraints restrict use of a truck-mounted crane, a hoist-jib crane shall be provided at
the station. It shall be capable of lifting, removing the equipment from the below grade
structure, and loading the equipment onto the Owner’s maintenance vehicle.

Desigﬁ shall ensure adequate horizontal and vertical clearance between the hoist and
other equipment.

, Generator Room

For installations with a generator room installed at the time of building construction,
eye-bolts shall be installed for assisting with maintenance and repairs of the generator.
If eye-bolts are not installed, a portable hoisting system for generator maintenance and
repairs shall be provided.

L Bulletin Board and Reference Shelf

Unless waived by the Owner, a three-foot x four-foot bulletin board shall be provided in

- the control room for posting operating information with an adjacent shelf to hold
Operations and Maintenance Manuals and other reference data. Each shall be placed in a
suitable and functional location, as approved by the Owner,

J.  Fire and Safety

Appropriate safety warning signs shall be posted near all hazardous equipment in plain
unobstructed view and shall include warnings for automatic starting of pumps, generator,
and other equipment. Adequate and safe access shall be provided to all equipment.
Smoke detectors shall be installed in every room and the alarms shall interface with the
station alarm telemetry system. Fire extinguishers rated for class A, B, and C fires shall
be provided in the pump room, control room, and generator room. Install a fire
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suppression system per National Fire Protection Code requirements in the generator
room.

VIII. Mechanical

A. HVAC

Stations with pumps in a dry well shall be designed with ventilation systems for the dry
well to be a Class 1 Division 2 classification per NFPA 820. At a minimum, separate
ventilation systems shall be provided for the wet well and dry well. Interconnections
between the dry well and wet well ventilation systems are not allowed.

All equipment in the wet well and dry well shall be classified according to NFPA 820.
The dry well shall be designed for a minimum of six air changes per hour,
Dehumidification equipment shall be provided in the dry well to protect equipment
located there. At stations with a dry well, the wet well shall be designed for a minimum
of 12 continunous complete air changes per hour. Af stations where submersible pumps
are installed in the wet well and there is no structure above the wet well, a passive
ventilation system is standard.

The HVAC system shall provide for the protection of the equipment in the control room
or exterior-mounted control panel. The HVAC system in the control room shall be for the
entire room and not for the individual cabinets. If a generator room is provided, a
separate ventilation system shall be provided in that room. The ventilation system in the
generator room shall be designed for cooling of the operating generator. The ventilating
system shall maintain operation following generator shut-down and cool-off to provide
for operators to occupy the room.

The amount of heat necessary for the station is that amount required to keep pipes and
other water containing equipment from freezing. An indoor temperature of 54°F and an
outdoor temperature of 10°F should be used for heating design, unless otherwise
stipulated by the Owner. Heating of the wet well is not required.

The amount of cooling required shall be based on equipment motor and device
requirement. Ventilation shall be adequate to ensure that equipment motors and devices,
including sensitive electronic eqmpment are operated in their intended design
temperature range. '

Ventilation openings shall be screened with a sufficiently fine mesh to prevent entry by
birds, rodents, snakes, and bugs.

B. Plumbing
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Potable water service for use at the station shall be provided from a metered 1%-inch
copper service connection, or as approved by the Owner. A reduced pressure backflow
prevention device shall be provided on the water service as required by OAR 333-61-
070. A backflow preventor shall be provided for the hose bibb used for wet-well
washdown, isolating it from all other water usage at the station. If the reduced-pressure
device or backflow preventor is located outside of a structure, it shall be insulated and
heat traced. :

In the pump room, at least two %-inch hose bibbs shall be provided, unless otherwise
approved by the Owner. Hose bibbs shall be located a minimum of five feet away from
any electrical equipment. One hose bibb shall be instalted inside the aboveground
structure near the access doors for interior-exterior use.

One hose bibb shall be installed for wash down of the wet well. Each hose bibb shall be
provided with a hose rack with 75 feet of approved hose. If hose bibbs are installed
outside of the building, locking hose bibb covers shall be provided.

Safety showers and eye wash stations shall be provided wherever chemicals are used
requiring such safety equipment,

C. Drainage

The building drainage system shall consist of floor drains and hub drains with cast iron
drain pipe, unless otherwise approved by the Owner. If required, a holding sump and
sump pumps shall be provided. The drainage system shall be designed to handle
drainage from the pump seals, air release valves, and housekeeping. Vaults containing
valves or meters shall be drained by gravity drains or sump pumps to the wet well.

D. HVAC Performance Test

Unless waived by the Owner, a certified performance test of the ventilation system shall
be performed is prior to acceptance of the station.

IX. Site Improvements

A. Access

Vehicular access to pump stations shall have a 24-foot-wide public right-of-way and a
minimum 16-foot-wide paved road at a 15 percent maximum slope, unless otherwise
approved by the Owner. Site layout of the pump station shall take into consideration
vehicle access. Provisions shall be made for adequate turning radius and reom for
outriggers for the Owner’s equipment, such as a dump truck, backhoe, and crane truck
required for the removal of equipment. '
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Access shall be provided around the entire perimeter of the pump station for required

" maintenance equipment. For completely buried stations, room shall be provided to
access hatches and vents with equipment, including adequate clearance from overhead
power lines to allow for safe operation of a crane. Parking space shall be provided for
two maintenance vehicles.

Pump station access hatches, vaults, manholes, and equipment, including pad-mounted
transformers, shall be located to minimize access problems. Access for maintenance
trucks shall be provided at all manholes and vaults.

Above-grade equipment and piping shall be protected by bollards. A concrete pad shall
be placed around vaults which is suitable for confined space personnel-retrieval
equipment. Vaults shall be designed for expected vehicle loading, with a minimum H-20
loading. Site layouts must allow maintenance vehicles to access the site when the vaults
are open,

B. Vaults and Manholes

Vaults, manholes, and drains shall be located inside the fenced pump station site. Vaults
shall be designed for the expecied vehicle loading with a minimum H-20 vehicle loading.

Vaults shall be provided with standard lockable, spring-loaded, double-leaf access doors,
and fitted with a safety net system.

If feasible, vaults shall be designed to avoid designation as a confined space. Areas
around any confined space entry shall be suitable for use of standard retrieval equipment.

Vaults that are six feet and deeper shall have stairways or installed ladders with
extensions per OSHA standards.

C. Landscaping
Landscaping and irrigation systems shall meet the requirements of the Owner.
If an automatic irrigation system is reqﬁired by the Owner, the controls should be inside

the pump station aboveground structure. If no aboveground structure is provided, then
the controls for the trrigation system should be housed in a lockable enclosure.

D. Fencing

Unless otherwise approved by the Owner, pump station sites should be enclosed by a
fence, or other approved enclosure. A double-leaf gate should be provided that is wide
enough for ali vehicles and equipment accessing the site.
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Fence webbing or other screening may also be required, at the Owner’s discretion.

E.  Drainage
Building internal drains shall connect to a sanitary sewer or the station wet well.

Vaults shall be drained to the station wet well by sump pumps, or through gravity drain
lines fitted with a discharge flap-gate.

All gravity drains shall be trapped with a P-trap. P-traps need not be primed, unless a
trap-priming system is required by the design Engineer, Owner, or plumbing inspector,

Building roof drains and site drains shall connect to the stormwater system. On-site
stormwater detention shall be provided, if required by the permitting agencies
having jurisdiction.

An emergency overflow pipe from the wet well is recommended to minimize the
potential for sewage contact under extreme conditions exceeding the design capacity of
the station. Overflow pipes shall be installed in the wet well as high as possible without
causing a sewer backup or basement flooding, and shall be equipped with a dedicated
overflow alarm.

X. Electrical, Controls, and Instrumentation

A. General Criteria

All instrumentation, controls, and alarms shall be integrated with the Owner’s existing
systems, unless otherwise approved by the Owner. If this includes a programmable logic
controller or SCADA system, then thc Design Engineer shall coordinate and comply with
the Owner’s requirements.

All panels, equipment, and materials shall bear the Underwriter’s Laboratories label or
Factory Mutual rating as applicable. All design, materials, and installation shall comply
with the NEC, NFPA, UBC, and other applicable local Codes.

The project design engineer shall verify during design that sufficient electrical service
capacity for the planned build-out condition is available at the site, and that space for it is
provided.

Control circuit design drawings shall be represented in a power-off position. In a control
power-off position, the manual or automatic controls shall not allow the start of any
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pumps. The pump controller shall include a control power on/off switch so that ina
control power-off condition the manual or antomatic controls shall not allow the start of
any pumps.

Unless waived by the Owner, pump control and alarm circuit diagrams shall be included
in the design plans and shall include the following identification to aid in reading the
diagram: :

Buss #, wire #, switches (pressure, temperature, H-O-A, etc.), relay
contacts, relays (control, alarm, time delay, etc.), buss #, control
description label , and # of control relay contacts. In the design plans,
provide a relay schedule adjacent to the diagram indicating the function of
each relay.

The Design Engineer shall assign the contractor responsibility for labeling all wires and
control devices inside the control panel, or on the face of it. All labeling shall be in
accordance with the Owner’s specifications and direction.

A pump-control-sequence description shall be prepared by the Design Engineer. The
sequence shall be included in the design specifications and the Operations and
Maintenance Manual.

B. Lockout Safety

Removable disconnects shall be provided in the main panel to ensure open circuits for
safety while working on switch gear. Alternatively, provide circuit breakers with a
lockout tag out safety switch handle to provide a switched disconnect of power for use
during maintenance operations on machinery.

C.  Circuit Breakers

Specify magnetic motor protector application circuit breakers with adjustable trip setting
and built-in ground fault protection in accordance with sizing deemed required by the site
electrical provider. '

D.  Switch Gear Rating Coordination
The circuit breakers shall be designed so that the main circuit breakers will not trip when
a supplied breaker is overloaded. The current interrupting capacity rating of switch gear

including the main service breaker, circuit breakers, and the transfer switch shall be
- coordinated per NEC requirements.

E. Power System Monitoring
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Power System Monitor shall be as approved by the Owner.

F. Ground Fault Protection

The specification shall require the contractor’s bid to include the services of a competent
independent contractor who will test and provide written certification of complete
ground-fault testing and verification.

G Junction Boxes

Junction box connections for the pump power cable shall be located above flood
elevation at stations with dry wells. Junction box connections for the pump power
cable shall be located ouf of the wet well, sealed at both ends with duct seal, and
accessible for maintenance at submersible pump stations. Conduits for power cables
for submersible pumps installed in a wet well shall be oversized to facilitate
maintenance. '

H. Motor Starter Design -

All motor starters shall be equipped to provide under-voltage release and overload
protection on all three phases, Motor starter coil and contacts shall be easily replaceable
without removing the motor starter from its mounted position or without the removal of
the phase conductors. Fuses shall be provided on the primary and secondary sides of the
control power fransformers and separate power control transformer for each motor starter.

Motor starter circuits shall be designed to allow operation of the circuit in HAND mode,
should failure of the programmable logic controller occur. The circuit interlocks,
including the over-temperature and starter-overload contacts, shall be hard-wired in
HAND mode outside of the programmable logic controller. The control circuit shall be
designed so that an alarm does not result for an H-O-A switch selection of OFF or HAND
mode, or upon lockout of the circuit breaker,

Soft-start reduced voltage type solid-state motor starters shall be required on all pump
motors, unless otherwise approved by the Owner. On larger capacity stations, also
provide manual bypass contacts with soft-start, allowing for manual operation of the
starters should solid-state starter controls fail.

L Motor Control Center Switch-Gear Equipment

Unless otherwise approved by the Owner, motor control center switch-gear equipment
shall be factory-assembled sections. All motor control center circuit breakers and motor
starters shall be NEMA-approved equipment consistent and compatible with their
location and use.

Oregon Standards for Design and Construction of Wastewater Pump Stations




Each motor shall have an individual disconnect and shall have provisions for lock-out
and tag-out.

J. Wiring and Buss Bars

Stranded copper wire shall be used for all power and control wire sizes; solid copper wire
is not acceptable. No aluminum wire shail be allowed for any station wiring.

The motor control center and other control panels shall have buss bars and connectors
constructed of tin-plated solid copper. Split buss shall be provided at very large stations,
and stations where the approved standby power is not sufficient to Supply the full load of
the station.
All wires shall be permanently labeled in a manner as approved by the Owner.

K. Seismic Braces
Seismic braces shall be installed on all electric service cabinets and other freestanding

equipment per Code requirements. Details of the seismic braces shall be included in the
design drawmgs

L. Service Panel

The service breaker panel for lighting and auxiliary equipment shall have balanced loads
within 15 percent for each phase.

The panel shall have its own transformer and not rely on a transformer in the control
panel for service voltage.

All circuit breakers shall be labeled in accordance with the NEC.

Panels shall have 25 percent spare circuits for future use.

M. Electrical Conduit
Underground conduit shall be in accordance with the NEC.
Indoor aboveground conduit shall be rigid galvanized steel with sealed fittings. Liquid-

tight flexible conduit shall be used at motor terminations and all other locations where
required by Code.

N. Electrical Outlets
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For operation of miscellaneous station equipment or power tools, provide 20-amp, 120-
volt electrical outlets with ground-fault protection. All outlets shall have wet- location
gasketed covers to protect against splashing.

O. Equipment Grounding Conductors

Equipment grounding conductors shall be run to each motor and properly bonded to the
motor frame. Conductors shall be one continuous length, with no splices, and sized
according to the latest NEC requirements. Conductors shall be grounded to the
grounding buss at the motor control center. Al other metallic devices shall also be
properly grounded.

P. Fail-Safe Design Alarm Relays
Alarm relays shall be designed to be énergized during normal pump station operation.
Relay fail-safe design shall alert operators through the wastewater alarm system should
an alarm condition occur that de-energizes the alarm relay as designed, or should an

alarm relay fail and de-energize.

Where electro-mechanical reiays are installed, standard relays with bayonet base
mounting shall be provided to simplify replacement of defective units.

Q. Pump Station Control Circuits

The project design engineer shall contact the Owner’s staff to review the applicable
requirements, as established by the Owner:

e Alarm relays shall be normally energized-type relays (i.e., fail-safe).

¢ Control relays shall be normally de-energized (i.e., energize to initiate control
~ functions).

» Provide hard-wire motor starter circuit including interlock protection devices (i.e.,
hard-wire logic not part of programmable controller programming) to allow manual
control of pumps when programmable logic controller failure occurs.

e Check valve open signal from limit switch prevents pump start at call signal,

* Pump fail alarm and pump shutdown if check-valve limit switch does not actuate
within specified adjustable time delay at pump startup.

R.  Pump Status Indication
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For each pump include the following indicator lights: pump call (white); pump running
(green); pump off (red); and pump failure (flashing red), unless otherwise approved by
the Owner.

All indicating lights shall be connected to a push-to-test button to test for proper
functioning of the bulbs. Indicator lamps shall be either transformer or diode-type
device. :

Provide an externally non-resettable ¢lapsed time meter for each pump in service.

S. Alarms, Telemetry, and SCADA

Separate alarms and discrete alarm points shall be provided for sewage overflow level,
high wet well level, and loss of standby reserve capacity, which occurs when the reserve
pump or standby pump is called to RUN.

The overflow alarm enables the Owner to meet DEQ requirements for immediate
reporting of a sewage overflow. The loss of standby reserve capacity, defined as
simultaneous operation of all installed pumps, shall also be alarmed. Each occurrence
of this alarm condition indicates a potential sewage overflow. For that reason, they
should be reported to DEQ on a monthly basis, indicating the status of system
reliability.

The loss of standby alarm shall be initiated with a call for the reserve pump or “last
pump”, resulting in all pumps running. To avoid nuisance alarms, this function should
be disabled whenever the station is attended. Kill switch for the alarm may be either
manual or automatic, at the Owner’s discretion. A “high water” alarm level in the wet
well will not be accepted as a substitute for alarm conditions involving simultaneous
operation of all pumps or overflows, :

The Owner may require additional alarms to facilitate operation and maintenance.
Consideration should be given to alarming the following:

pump vibration and temperature
low wet well level

dry well flooding

intrusion

check-valve failure to open

seal water pressure failure

loss of utility power

standby generator failure to start or energize
chemical feed failure

volatile gas detection

air or instrument compressor failure
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Station status and alarm conditions shall be displayed on the station panel view.

All dlarms shall be transmitted to the Owner's operations staff by means of an autodialer
or radio telemetry system.

Supplemental alarm lights may be installed at the station. Audible alarms shall not be
installed in residential areas.

T.  Alarm and Control Relay Resets

Provide an alarm push-button reset. Reset of alarm indication or conditions shall not
~ ocour automatically after an alarm condition clears unless otherwise programmed by the

software.

U.  Backup Power

For stations without a dedicated backup generator or a secondary electrical feed, install
a manual transfer switch and an emergency plug-in power connection to the station for
use with an approved portable generator. The plug-in connector shall be a as approved
by the Owner.

Y.  Standby Generator

A diesel-oil fueled, engine-driven electric generator unit shall be provided for all pump
stations, unless otherwise approved by the Owner.

Skid-mounted package generator units shall consist of an engine, alternator, controls,
switchgear, and auxiliary systems suitable for installation inside a building. The
generator unit shall be installed on spring isolation supports to reduce vibration from
the unit into the foundation and for seismic protection. The generator unit shall be fully
shop assembled, wired, and tested from a single engine-generator manufacturer.

Generator Unit

The electrical generator unit shall be designed with the following features, except as
otherwise approved or required by the Owner:

1) The frequency ouiput of the generator shall be 60 Hertz +/- 1 Hertz.
2) The voltage ‘output shall be 480 volt, 3-phase, +/- 4.8 volts. The generator shall

have a solid-state voltage regulator capable of maintaining voltage within 2
percent at any constant load from 0-100 percent of rating.
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3) The generator shall be the brushless alternator type. All generator windings are
to be consfructed of copper only.

4) The generator unit shall have sufficient capacity to supply all starting current
requirements of the firm station pumping capacity. Upon application of the
rated load, the instantaneous voltage dip shall not exceed 20 percent of the load
and shall recover to the rated voltage within one second.

5) The generator shall be provided with a unit-mounted circuit breaker.

6) The generator unit shall be provided with a permanently installed load bank
equal to 100 percent of the capacity of the generator. The load bank shall utilize
the radiator discharge for cooling.

7) Inresidential areas, provide a hospital-grade silencer and sound-dampened inlet
air louvers to reduce engine noise at the property line. For pump stations in
industrial and commercial areas, a critical-grade silencer may be allowed if
approved by the Owner.

8) AH exhaust piping inside the building shall be insulated and lagged and the cold
face temperature shall be 150°F maximum. On the exhaust manifold, install a
water drain trap and wrap the exhaust piping in non-asbestos insulation.

9) Oil fill system, oil pan spill dike, and oil drain line including hose extension
shall be provided as part of the skid-mounted unit.

Fuel

The fuel tank installation shall be a double walled steel sub-base fuel tank on the
emergency generator unit for 24 hours of.operation at fuel pumping capacity load. The
tank size shall be within allowable Code requirements, When required by Code, the fuel
tank shall be installed in a protective vault located adjacent to the generator structure.
All diesel storage tanks shall have a desiccant dry air filter on vents fo prevent the
condensation of water within the tank.

A large-capacity 2-micron combination fuel filter and water separator shall be included
on the fuel line between the fuel tank and the engine.

The engine fuel injector control shall include an energize-to-run solenoid and an
automatic throttle to close by spring tension upon stop signal, control system failure, or
engine alarm.
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Engine Unit
The engine unit shall be designed with the following features:

1) An air-cooled engine shall be provided where air cooled engines in the required
horsepower are available and noise mitigation measures can be met. If a water-
cooled engine is provided, it shall be furnished with anti-freeze.

2) The engine shall not be equipped with a turbocharger unless one it is required to
provide an economically sized unit.

3) The maximum engine speed shall be 1800 RPM,

4) The engine shall be equipped with an oil-sump heater (for an air-cooled engine)
or an engine-block coolant heater (for a water-cooled engine). The heater units
shall be rated to ensure a preheating temperature of 100°F. The heater shall
automatically disconnect upon engine start and run.

5) The battery shall be sized to provide sufficient charge for five cranking cycles,
each a minimum of ten-second periods. The battery trickle charger shall be a
float-equalize type. The charger output shall be sized to recharge the batteries to
full charge within one hour after five automatic cranking cycles in a row. The
charger shall be equipped with an ammeter and voltmeter to allow proper
adjustment of the unit. The generator shall automatically supply power to the
battery charger when it is operating and service power is not available.

6) The engine shall have an electronic speed governor that shall hold the engine
speed to within % cycle per second of rated value,

Controls

The engine shall include the following instruments with analog or digital readouts for
monitoring performance: oil pressure gauge; engine temperature gauge; RPM
tachometer; and a non-resettable hour-run meter.

The panel shall be equipped with the following instruments to monitor the three- phase
generator: voltmeter; ammeter; frequency meter; and panel illumination light.

Light-emitting diode-type panel lights shall be provided to indicate run status (as green
lights), anticipatory warnings to the operator (as yellow lights), and failure conditions
(as red lights) including the following conditions: emergency generator run status;
engine failure due to overheat; low oil pressure; over RPM; low fuel; and low battery
voltage.
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A remote indicator shall be provided and installed in the control room to indicate run
status and whether connected to operating load.

A push-fo-test button shall be provided for testing all panel indicator lights.

A test/anto/off engine-control switch shall be provided to allow exercising the engine
under load.

An automatic emergency shutdown shall be provided for the following conditions: over
cranking, over speed, low oil pressure, and high coolant temperature. The controls shall
be interlocked to drop the electrical load prior to the emergency shutdown. The engine
starting controls and transfer switch shall include an unloaded generator cool-down
delay.

An exercising timer shall be provided with the generator, providing for antomatically or
manually exercising the generator. A three-position MANUAL-OFF-AUTO selector
switch shall be provided.- The timer shall be a programmable timer designed to
automatically exercise the engine-generator for a period of one to four hours per one- to
seven-day interval.

The load bank control shall accept a contact from the automatic transfer switch that is
closed when the utility source is normally operative and open when the utility source is
inoperative. The load bank shall also accept a contact that is closed when the generator
is running, and open when the generator is off. These contacts shall be interlocked so
the load bank will not energize when the generator is connected to the plant load. In '
addition, the load-bank control shall provide a set of auxiliary contacts which open to
inhibit the transfer switch from transferring to the generator source while the load bank
is energized.

Selector switch in AUTOQ — Normal Operation

 When the timer provides a signal fo start the engine-generator, a maintained signal shall
be provided to the engine-generator control panel, The load bank shall be energized if
the generator is running, the voltage is within limits, the utility source is operative, and
all other permissive conditions have been met. When the exercise is complete, the load
bank shall de-energize. The engine-generator shall continue to run through the cool-
down cycle. If the utility source is lost during the exercise period, the exercise circuit
shall be disengaged, the engine-generator shall remain running, and the transfer switch
shall connect the generator to the station load.

Selector switch in AUTO — Standby Operation
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The exercise timer shall be disengaged during this period.
Selector switch in MANUAL -— Normal Operation

The load bank shall be permitted to energize if the generator is running, the voltage is
within the limits, the utility source is operative, and all other permissive conditions have
been met.

Selector switch in MANUAL — Standby Operation
The exercise timer shall be disengaged during this period.
Transfer Switch — Automatic

The station shall have an interlock-protected emergency power transfer switch to
automatically start the generator in the event of loss of any phase of power, reverse
power, or low voltage brownout. ‘

The transfer switch shall include time-delay controls for the following functions:
prevent start-stop short cycling of the standby generator due to momentary dips in line
voltage, transfer the load to the generator when it is at the rated voltage and frequency,
return to line power with adjustable time delay when line power is restored, and initiate
an engine shutdown. Note: provide programmed neutral time delay (i.e., adjustable 0-
10 seconds to allow equipment to coast off before transfer) or in-phase monitor (i.e.,
large units to match generator-to-line phasing).

The generator shall have a disconnect plug and interlock at the transfer switch for
isolation of the unit to prevent automatic operation during maintenance.

A load-sequencer control with four normally closed and four normally open auxiliary
contacts for the control system shall be provided. These shall be capable of operating
prior to transfer in either direction, so as to avoid control/alarm relay problems at
transfer. If applicable, the Owner may require inputs to a wastewater SCADA system to
indicate the normal condition (i.e., automatic transfer switch not switched to standby
power source), fransfer by the automatic transfer switch to standby power, generator
run, and generator fail-to- run after an automatic switchover to standby power.

The automatic transfer switch shall be mounted within sight of the gencrator control
panel or generator remote-status annunciator panel for ease of operation.

Transfer switch operation by a programmable controller is allowable.
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Transfer Switch — Manual

A manual transfer system shall require the use of an enable key to sequentially open the
line power service and then transfer it to the standby power service connection.

The Design Engineer shall ensure the transfer switch is rated at the same amperage-
interrupting capacity rating as the line power service,

The following warning sign shall be posted in OSHA Safety Red color on the transfer
. switch panel:

“DO NOT TRANSFER POWER UNDER LOAD”
Maintenance Service Contract

A one-year service contract shall be required of the standby generator vendor, to be
furnished by the contractor as part of their requirements as listed in the design
specifications. This service contract shall include all routine service checks
recommended by the manufacturer during the first year of operation. The contractor
shall coordinate this work with the operations staff of the Owner.

W. Lighting

Provide motion detector exterior lighting on all four sides of the above grade structure
with interior manual on/off switch. Low-level exterior evening lighting compatible with
the surrounding area shall be provided mounted on a pole or above grade structure.
Fluorescent lighting shall be used in the structure interior. No permanent lighting shall
be provided in the wet well. An emergency battery-powered lighting system shall be
provided in the station. Provide lighted exit signs at the station access doors that are
interconnected with the emergency lighting system.

XI. Construction Management Specifications |

A.  Design Engineer’s Responsibilities

The Design Engineer, with concurrence of the Owner, shall specify testing, inspection,
startup, documentation, and warranty work for the project. The Design Engineer shall
have ultimate responsibility for inspection and certification of the quality and
dependability of the facility, in accordance with ORS 468 and OAR 340-52.

The Design Engineer shall include in the project specifications suitable requirements for
quality of construction, material testing, and inspection. Material testing shall be
performed by a qualified testing service acceptable to the Owner.
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Inspectors familiar with pump station constraction (including electrical, mechanical, and
structural construction) shall be provided during construction by the Design Engineer or
his approved representative.

In all projects, the Design Engineer shall be assigned the task of writing the Operations
and Maintenance Manual for the pump station, or for updating an existing station
manual, as applicable. Manuals shall meet DEQ guidelines. By the 50% and 90%
construction points, the Design Engineer shall provide draft and final manuals for
subimittal to DEQ.

The Design Engineer shall also be responsible for obtaining manufacturer’s manuals and
operating instructions from the contractor. The Engineer shall assemble them into an
organized supplement or separate companion volume to the Operations and Maintenance
Manual, for the use of the Owner.

The Owner shall be responsible for submitting one copy of the final manual, in a form
fully acceptable to the Owner, to DEQ for review. The manual shall be submitted
without the supplemental manufacturer’s materials or instructions. The Owner shall be
responsible for obtaining DEQ approval of the manual prior to authorizing startup of the
pump station. '

B. Coordination of New Construction at Existing Stations

During construction of an expanded or renovated puinp station, the contractor shall be
required by the contract specifications to maintain wastewater system operations at
existing facilities. If this necessitates a temporary pump system, then its firm capacity
shall be no less than the instantaneous 5-year peak flow tributary to the station.
Temporary pump systems shall be furnished with standby power and alarms, and shall
operate at EPA Class I Reliability.

Where temporary pumping at an existing station is required, the plans shall note the
required construction sequence for pipe connections, pumps, and standby power
requirements.

C. Pump Inspection

The Design Engineer shall provide services to confirm proper pump installation, as
applicable to the project:

e Upon initial installation and prior to startup, conduct a “soft foot check™ to verify
proper installation of the equipment base plate to the concrete supporting
structure.

e Upon initial mnstallation and startup, measure the level of vibration. Submersible
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pumps in a wet well shall be checked prior to submersion. As applicable in dry
well stations, also check shafts for correct alignment, including parallel and
angular misalignment, and shaft end-float.

D.  Operational Testing

The Design Engineer shall include in the project specifications an operational test
procedure to demonstrate the proper operation of all equipment at the station. This shall
include simulated failure conditions to demonstrate the warning displays.

The contractor shall be responsible for performing all required operational tests under
active inspection by the Design Engineer. The contractor shall be required to test and
adjust all equipment after all construction is completed to ensure proper operation. The
contractor shall field align and balance pumps and motors per manufacturer’s
recommendations. The Engineer shall coordinate and assist in resolving deficiencies
during operational tests including all pump station mechanical equipment, electrical
controls, emergency power operations, and control warning displays.

As applicable, the operational acceptance test shall include the following equipment run
test demonstrations:

¢ Operate the pump station in hand or on automatic control for 48 hours without
an equipment or contro] failure. '

e Operate the generator under full foad conditions using a resistance load bank as
required for eight hours. The test shall be performed with the station access
doors closed to test the ventilation system capacity.

e Provide certified performance testing of the ventilation system.

o Perform a hoist equipment load test and provide certification.

E.  Field Acceptance Tests

During or immediately following operational testing by the contractor, the Design -
Engineer shall conduct and record all field acceptance tests. The following tests shail
be performed on clean water:

* Measure total head at shutoff head for each centrifugal sewage pump. Note any
discrepancy from the manufacturer's test curve. Show measured elevations and
shutoff head calculations on a diagram for each pump, along with the
manufacturer’s pump curve. At stations without pressure gauges, the Design
Engineer shall determine shutoff head using a temporary gauge mounted between
each pump and its check valve.

e Measure total dynamic head, motor rpm, and power draw for each pump during
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operation.

* Measure flowrate of each pump using the station flowmeter. At stations without
flowmeters, flow shall be estimated using pressure gauges and the pump curve, as
described in DEQ guidelines.posted on the internet at:

http://waterquality.deq.state.or.us/wg/wqruales/Opspump.htm.

The Design Engineer shall conduct, review, and approve the inspection
establishing substantial completion. Unless otherwise agreed with the Owner, the
Design Engineer shall then provide the Owner with a copy of results of the inspection
and obtain the Owner’s consent to proceed with startup and final testing.

The Design Engineer shall provide the start-up coordinator and other professional
staff as necessary to work with the construction contractor in the successful start-up
of the completed facilities, in accordance with the start-up checklist.

Operator Training

Prior to startup, the Contractor shall provide training of Qwner’s personnel by
factory-trained representatives of equipment, pumps, controls and other devices in
accordance with the approved specifications. This training shall emphasize theory
of operation and maintenance of electrical controls, hydrogen sulfide control
system, pumps, motors, generators, instruments, HVAC equipment and controls,
alarm telemetry devices, and other major equipment,

Training should be coordinated by the contractor to minimize Owner’s staff time in
multiple training sessions. Unless otherwise approved, eight hours of training for
Owner’s staff shall be standard. The training proposal shall be subject to Owner’s
acceptance prior to conducting the training,

Acceptance and Startup

Pump station acceptance shall be subject to the Owner’s approval and written notice
of acceptance. The date of acceptance shall be the effective date for transfer of
operational responsibility for a new pump station from the contractor to the Owner.

Equipment warranty dates shall commence on the effective date of the transfer,
unless otherwise agreed. -

At the Owner’s discretion, the contractor may be required to submit the electrical
uiility billing and other utility billings, paid up to the effective date of the transfer,
to the Owner, and to transfer billings to the Owner.
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No startup shall be undertaken or allowed without completion of operator training
and DEQ approval of the Operations and Maintenance Manual, in accordance with
OAR 340-52. DEQ approval of the manual constitutes permission for startup.

H.  Project Close Out

Unless otherwise approved by the Owner, the Design Engineer shall be responsible
for closing out the project, including;:

¢ The Design Engineer shall restore property-corner monumentation which is
disturbed or destroyed during construction. Set new corners after construction
is complete.

s Provide full and complete survey and measurements for record drawings.

e Complete all documentation for close-out of the project, including preparation
of record drawings. The record electrical drawings shall show the actual wire
number labels if different from the design drawings.

e Provide services to perform and confirm equipment calibrations.

¢ Provide services to perform point-to-point checkout of systems from field
devices or contacts through control panels and remote terminal unit, if
applicable.

e These services may include programming and integration of the pump station
remote programmable logic controller into a SCADA System, where
applicable, along with control schematics.

e Unless otherwise agreed by the Owner, the Design Engineer and the
Contractor shall be responsible for all programming costs, including costs for
programming and loading into the Owner’s devices performed through a
programming service selected by the Owner.

» The Design Engineer shall send DEQ a certification of proper construction in
accordance with the approved plans, per OAR 340-52-045, or as required in
DEQ’s plan approval.

L Warranty

All equipment at the station shall include at least one-year full parts and service
warranty from the date of acceptance by the Owner. Normally the manufacturer’s
‘warranty documentation shall name both the contractor and the Owner as holders of
the warranty.

Unless otherwise agreed, the manufacturer or equipment supplier who is fulfilling
the manufacturer’s warranty shall commence all required warranty repairs within 24
hours of notification by the Owner of the requirement for warranty service.
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J. Warranty Tests

Warranty tests shall be as approved and required by the Owner. . The Design
Engineer may be required to conduct or witness additional vibration checks and
measurements at intervals of 3-months, 6-months and at the 10-month warranty
mspection.

K. Operations and Maintenance Manual
For all pump stations, an Operations and Maintenance Manual shall be compiled
and written by the Design Engineer, and shall be approved by DEQ prior to startup.
Format and Content

The format and contents of the manual shall meet the requirements of DEQ’s
guidelines for pump station O&M manuals, as published at '

http://waterqualitv.deq.state.or.us/wg/wqrules/Opsman.htm

The name of the pump station shall be noted on the spine of the manual. Binding
shall be three-ring binder, preferably locking type to prevent accidental opening.
Binding shall be sized to prevent a “bulged” condition. Tabbed dividers and a table
of contents shall be included.

Manuals for the operation of pump stations that are equipped with pressure gauges
shall include DEQ standard instructions for the use and maintenance of gauges:

http://waterqualitv.deq.state.or.us/wq/wqrules/()nsnump.htlh

Equipment literature, including supplier’s and manufacturer’s manuals, shall be
separately bound, and shall not be submitted to DEQ for review.

One copy of the final manual acceptable to the Owner shall be submitted to DEQ
for approval prior to startup.

0&M Manual Information
The contractor shall be required by the project specifications to furnish the
following information for inclusion in the Design Engineer’s operations and

maintenance section;

a. Sequence of operations including description of the operation and
interaction of systems and subsystems during startup, operation in
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automatic mode, operation in manual mode, and operation with
backup power. This includes, but is not limited to, equipment,
pumps, piping, valves, HVAC, electrical, controls, and
instrumentation.

b. Station operation including updated information on the actual pumps
installed.

c. Utilities.

d. A consolidated summary of required routine scheduled maintenance
and scheduled preventative and predictive maintenance for all station
equipment along with references to the location within the manual
where detailed information may be found.

e. Séfety.

f. Spare parts list including name, address, and telephone number of
supplier and manufacturer.

g. Emergency plans and procedures.
Equipment Literature Supplement

The contractor shall be required by the project specifications to furnish the
following information for the equipment literature supplement:

a. Disassembly and reassembly instructions.
b. Parts lists, by generic tifle and identification number.

¢. Name, location, and telephone number of nearest supplier and spare
parts warehouse.

- d. Manufacturer’s certifications, including calibration data sheets and
specified calibration procedures and/or methods, for installed

equipment.

e. Warranty forms and information for all installed equipment as
provided by the contractor.

Maintenance Programs
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‘The Design Engineer’s Operations and Maintenance Manual shall include a planned
maintenance program of preventive and predictive maintenance activities.
Maintenance shall be triggered by frequencies (elapsed calendar days, run time,
etc.) or on demand. Maintenance shall include lubrication, cleaning, inspection,
oiling, adjusting, equipment condition monitoring, and rebuilding to factory
specifications.

Preventive Maintenance

Unless waived or otherwise approved by the Owner, the Design Engineer’s O&M
Manual shall include a table of planned maintenance activities and actions for each
piece of equipment and other components of the facilities. The table shall include
the recommended schedule for periodic opening and inspection of equipment, and
other standard maintenance procedures including lubrication.

Predictive Maintenance

Unless waived or otherwise approved by the Owner, the Design Engineer’s O&M
Manual shall include a table of periodic performance testing of equipment. The
table shall include recommendations for using and interpreting various investigative
techniques such as thermography, vibration analysis, precision measurements, lube
oil analysis, nondestructive testing, electrical resistance tests, corrosion tests, and
declining shutoff head.
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION
FOR TIHE STATE OF OREGON
IN THE MATTER OF: PETITION FOR COMMISSICON REVIEW
City of Portland, Hearing Officer Panel Case No. 102453
Respondent Agency Case No. WQ/M-NWRR-01-100
Multnomah County

Respondent City of Portland hereby requests review by the Environmental Quality

Commission of the Hearing Officer’s Opinion in the above-referenced matter.

Dated this 7th day of April, 2003.

Respectfully submitted,

\\&w\\j \ %j

V.V, Betz, OSB #87167 /

Bepuﬁy City Attomey .
f Atﬁomeys for Respondent Clty of Portland

1 - PETTTION FOR COMMISSION REVIEW

PORTLAND CiTY ATTORNEY'S OFFICE
1221 SW 4TH AVENUE, RM 430
PORTLAND, OREGON 97204
(503) 823-4047
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CERTIFICATE OF SERVICE

I hereby certify that I served the foregoing Petition for Commission Review on:

Deborah Nesbitt,
Representative for the Environmental Quality Commission
Department of Environmental Quality
811 SW Sixth Avenue
Portland, OR 97204

And

Lynne A. Perry,
Assistant Attorney General
Department of Justice

General Counsel Natural Resources
1162 Court St. NE
Salem, OR 97301
on April 7, 2003, by mailing to said Representative and Attorney a correct copy thereof,

contained in a sealed envelope, with postage paid, and deposited in the post office at Portland,

Oregon on said day.

i VIRVE Kal
Jan VVV Bétz ii’s
/Deputy City Atlorney
Clty of Portland
o

QECEIVE

PR 08 2003

1 - CERTIFICATE OF SERVICE OFEICE OF COMPLIANGE
AR MWEMEN?
BEPARTMENT OF BRVRONMENTAL QUALITY

PORTLAND CITY ATTORNEY'S OFFICE
1221 8W 4TH AVENUE, RM 430
PORTLAND, OREGON 97204
(503) 823-4047




BEFORE THE HEARING OFFICER PANEL
STATE OF OREGON
for the
ENVIRONMENTAL QUALITY COMMISSION

IN THE MATTER OF: ) PROPOSED ORDER
)

City of Portland, )

Respondent, )

) Hearing Officer Panel Case No. 102453
) Agency Case Number WQ/M-NWRR-01-160
) Multnomah County '

HISTORY OF THE CASE

On May 21, 2001, the Department of Environmental Quality (Department) issued a Notice of
Assessment of Civil Penalty (Notice) to Respondent City of Portland. The Notice alleged that
Respondent violated ORS 468B.025(1)(b). On November 15, 2002, the Department amended the
Notice to reduce the penalty assessed from $10,000 to $9,000.

On June 21, 2001, Respondent requested a hearing and denied that it violated ORS
468B.025(1)(b). Respondent also offered two affirmative defenses.

At a prehearing conference on November 14, 2002, the Department and Respondent proposed
offering stipulated facts and briefs in lieu of a hearing. Respondent and the Department filed
stipulated facts and briefs on December 12, 2002.

Andrea H. Sloan, from the Hearing Officer Panel, presided as the Administrative Law Judge
(ALJ). Respondent was represented on the briefs and at the prehearing by Jan V. Betz, Deputy City
Attorney. The brief for the Department was prepared by Lynne Perry, Assistant Attorney General.
Jeff Bachman, Lay Representative, represented the Department at the prehearing conference, and
joined Ms. Betz in signing the stipulated facts,

EVIDENTIARY RULINGS
Respondent and the Department offered stipulated facts. These facts were admitted as
Exhibit 1. A hearing was not convened, no other evidence was offered, and the record closed on
January §, 2003.
ISSUES
1. Whether Respondent is liable, under ORS 468B,925(1)(b), regardless of fault.

2. Whether the civil penalty assessment is appropriate.

In the Matter the City of Portland, Page 1 of 7
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FINDINGS OF FACT

1. Respondent operates a wastewater collection, treatment, control and disposal system as
authorized by a National Pollution Discharge Elimination System permit issued by the
Department.

2. Respondent’s system includes the Ankeny Pump Station, which is located adjacent to
the Willamette River near the Burnside Bridge, off SW Front Avenue/SW Naito Parkway, in
Portland.

3. For the purpose of creating redundant electrical power sources in the event of a power
failure, Respondent contracted with Portland General Electric (PGE) to provide two separate
electrical feeders to Ankeny Pump Station from two different power grids. The primary feed to
the station is through PGE’s Canyon Substation. The alternate power feed is through PGE’s
Substation E.

4. On February 6, 2001, a sinkhole developed on NW Front Avenue/SW Naito Parkway,
as a result of construction work being conducted by Respondent’s Bureau of Environmental
Services (BES) related to improvements to Respondent’s sewage collection system.,

5. As a safety precaution during repair of the sinkhole, PGE deenergized the underground
voltage feeder conductors that ran through the sinkhole form PGE’s Substation E. PGE
personnel notified on-site BES construction manager, Mark Hutchinson, that the power lines
were being deenergized.

6. At the time that the power lines in the sinkhole were deenergized, PGE rerouted the
alternate power feed to the Ankeny Pump station from Substation E through Canyon Substation.

7. Power was restored to businesses and facilities in the vicinity of the sinkhole the next
day, February 7, 2001.

8. A power outage affecting PGE’s Canyon Substation occurred on March 18, 2001.
Because the alternate power feed to the station had not been routed back through Substation E
following completion of the sinkhole repairs, the outage cut-off all electrical power to the
Ankeny Pump Station.

9. Because of the power outage, sewage flowing into the Ankeny Pump Station
overflowed into the Willamette River. BES estimated that approximately 2.5 million gallons of
raw sewage discharged from the Ankeny Pump Station into the river before power was restored
at 8:36 a.m.

CONCLUSIONS OF LAW

1. Respondent is liable for the discharge of waste into waters of this state, regardless of
fault.

In the Maiter the City of Portland, Page 2 of 7
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2. The amount of civil penalties assessed by the Department was appropriate.
OPINION

In this case, there are only two issues to be resolved: 1) whether Respondent is liable for
the discharge of waste into waters of the state, regardless of fault; and 2) whether the penalty
assessment is correct. In this regard, the Department has the burden of proving the allegations by
a preponderance of the evidence. See ORS 183.450(2) and (5); Harris v. SAIF, 292 Or 683, 690
(1982) (general rule regarding allocation of burden of proof is that the burden is on the proponent
of the fact or position.); Cook v. Employment Div., 47 Or App 437 (1980) (in the absence of
legislation adopting a different standard, the standard in administrative hearings is preponderance
of the evidence). Proof by a preponderance of evidence means that the fact finder is persuaded
that the facts asserted are more likely true than false. Riley Hill General Contractors v. Tandy
Corp., 303 Or 390 (1989). Following review of the record and the briefs submitted by the
parties, I conclude that the Department has met its burden on both issues.

Liability

ORS 468B.025 provides, in pertinent part, as follows: “[N]o person shall: * * * (b)
Discharge any wastes into the waters of the state if the discharge reduces the quality of such
waters below the water quality standards established by rule for such waters by the
Environmental Quality Commission.” ORS 468B.025(1)(b).

Respondent admitted that waste was discharged from its Ankeny Pump Station on March
18, 2001, and did not contest whether the discharge reduced the quality of the water below water
quality standards. Respondent argues that it is not liable, however, because Respondent did not
cause the discharge, and that the actions or omissions of PGE were the actual cause of the
discharge. Respondent further argues that the actions or omissions of PGE were beyond its
control and that Respondent cannot be liable, under ORS 468B.025(1)(b), for a discharge that it
did not cause. In support, Respondent argues that the statute does not impose a strict liability
standard, unlike other environmental statutes,' which specifically articulate strict liability.
Alternatively, Respondent argues that even if the statute imposes a strict liability standard, the
actions or omissions of PGE were an intervening or superceding cause of the discharge, and that
Respondent should not be liable for PGE’s actions or omissions.

The Department counters that the statute, ORS 468B.025(1)(b), is silent as to culpability,
and that the violation only requires a discharge, which Respondent has stipulated occurred. The
Department further argues that the Environmental Quality Commission (EQC) has already
addressed and rejected a similar argument that a city could not be liable under ORS
468B.025(1)(b) because the statute did not specifically articulate a strict liability standard.” The

! Respondent cites the following statutes as examples of environmental statutes with an articulated strict
liability standard: ORS 468B.060; ORS 468B.310; ORS 465.255; ORS 466.640; and ORS 466.825.

? In a similar action, the EQC rejected the City of Coos Bay’s argument that it was not liable under ORS
468B.025(1)(b) because the statute did not impose a strict liability standard. See Finding of Fact,
Conclusions of Law and Opinion, In the Matter of the Notice of Violation, Department Order, and
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EQC specifically rejected the argument proffered by the City of Coos Bay, that ORS
468B.025(1)(b) required proof of intent. “Nothing in the plain ordinary meaning of either
‘cause’ or ‘discharge’ requires or even suggests that proof of intent, recklessness or negligence is
an element of the violation. Similarly, nothing in the context, ‘legislative scheme’ or legislative
history leads to that conclusion.” And, in EQC v. City of Coos Bay, 171 Or App 106, 111
(2000), the Court of Appeals affirmed the EQC order concerning violation of ORS
468B.025(1)(b).

I am not persuaded with Respondent’s argument that the statute must be analyzed in light
of Portland General Electric Company v. Bureau of Labor and Industries, 317 Or 606 (1993).
In PGE, the meaning of the statute was not clear, so the court set out a hierarchy of factors to
consider in determining the intended meaning of statutory language. Here, there is no ambiguity
in the statute. The statute prohibits the discharge of waste. Waste was discharged from
Respondent’s pump station. Notwithstanding the actions or omissions of PGE, Respondent is
ultimately liable for the discharge of waste into the Willamette River on March 18, 2001,

Assessment of Civil Penalty

The Director of the Department is authorized to assess civil penalties for any violations of
the Department’s rules or statutes, OAR 340-012-0042. The amount of civil penalties assessed
is determined through use of a matrix and formula contained in OAR 340-012-0045. See OAR
340-012-0042.

In this case, the Department determined that Respondent was liable for $9,000 in civil
penalties based on Respondent’s viclation of ORS 468B.025(1)(b). This penalty was determined
by calculating the base penalty (BP) and considering other factors, such as prior significant
actions (P), past history (H), the number of occurrences (O), the cause of the violation (R),
Respondent’s cooperation (C), and the economic benefit that Respondent gained by
noncompliance with the Department’s rules and statutes. The formula for determining civil
penalties in this case is expressed as follows: “BP + [(0.1 xBP)x (P+H+ O +R +C)] + EP.”

Based on this record, the civil penalty assessment of $9,000 is accurate and appropriate.

Assessment of Civil Penalty for Discharging Wastes without a Person and for Reducing Water Quality,
City of Coos Bay, Respondent, No, WQMW-WR-96-277.

* The penalty calculation utilized by the Department is set out in full in the Appendix, which is
incorporated by reference to this order as if fully set forth herein.
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PROPOSED ORDER
I propose that the Board issue the following order:

Respondent is subject to a civil penalty in the amount of $9,000.

Andrea H, Slo
Administrative Law Judge
Hearing Officer Panel

ISSUANCE AND MAILING DATE: "’W\ ool Oy 1D 2008
N '
REVIEW

If you are not satisfied with this decision, you have a right to petition the Environmental
Quality Commission for review. To have the decision reviewed, you must file a "Petition for
Review" within 30 days of the date of service of this Order, as provided in Oregon
Administrative Rule (OAR) 340-011-0132(1) and (2). Service is defined in OAR 340-011-0097,
as the date the Order is mailed to you, not the date you receive it. The Petition for Review must
be filed with:

Environmental Quality Commission
c/o DEQ — Assistant to the Director
811 SW 6th Avenue
Portland OR 97204

Within 30 days of filing the Petition, you must also file exceptions and a brief as provided in
OAR 340-011-0132(3).
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APPENDIX

VIOLATION 1: Discharging wastes that reduced the quality of state waters below a water

quality established by the Environmental Quality Commission in violation
of Oregon Revised Statute 468B.025(1)(b).

CLASSTFICATION: This is a Class I violation pursuant to OAR 340-012-0055(1)(c).

MAGNITUDE: The magnitude of the violation is major pursuant to OAR 340-012-

0045(1)(a)(B)(i). Based on the volume of raw sewage discharged to the
Willamette River, the Department finds that the violation had a significant
adverse affect on the environment.

CIVIL PENALTY FORMULA: The formula for determining the amount of penalty of each

“BP”

EGPJ7

GIH!’

‘EO!’

GGR}!

\’-‘C!,

“EB,J

violation is:
BP+[(0.1xBP)x(P+H+O+R+C)]+EB

is the base penalty, which is $6,000 for a Class I, major magnitude violation in the matrix
listed in OAR 340-012-0042(1).

is Respondent’s prior significant action(s) and receives a value of 7 pursuant to OAR 340-
012-0045(1)(c)(A)(viii). At the time of the violation, Respondent’s prior significant
actions, Case Nos. WQMW-NWR-90-89, WQMW-NWR-94-253, WQMW-NWR-94-
305, WQMW-NWR-95-181, WQ/SW-NWR-98-013A, and WQ/M-NWR-99-043
consisted of six Class 1 equivalent violations,

is the past history of the Respondent in taking all feasible steps or procedures necessary to
cotrect any priot significant action(s) and receives a value of -2 because Respondent has
corrected its prior significant actions.

is whether or not the violation was a single occurrence or was repeated or continuous
during the period of the violation and receives a value of 0 because the violation was not
repeated or continuous.

is the cause of the violation and receives a value of 0 as it is the most appropriate finding
under the rules. The violation was not caused by unavoidable accident, or Respondent’s
negligence, intentional conduct or flagrant conduct. Under these circumstances, the most
appropriate value for the “R” factor is 0.

is Respondent’s cooperativeness in correcting the violation and receives a value of ().
While Respondent was cooperative, it could not correct the violation, could not make
reasonable efforts to minimize the effects of the violation, and has not taken extraordinary
measures to prevent reoccurrence of the violation.

is the approximate dollar sum of the economic benefit that Respondent gained through

noncompliance, and receives a value of 0 as the City did not receive an economic benefit.
_ p Y
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PENALTY CALCULATION:

Penalty = BP +H(O0.1xBP)x(P+H+O+R+C)]+EB
= $6,000 + [(0.1 x $6,000) x (7 +(-)2+0+0—-0) + 0]
= $6,000 + ($600 x 5) + $0
= $6,000 + $3,000 + $0
= $9,000
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CERTIFICATE OF SERVICE

I certify that on March 10, 2003, 1 served the attached Proposed Order by mailing in a sealed
envelope, by certified mail or with first class postage prepaid, as noted below, a copy thereof

addressed as follows:

CITY OF PORTLAND

JANV V BETZ

OFFICE OF THE CITY ATTORNEY
1221 SW FOURTH STE 430 '
PORTLAND OR 97204

BY FIRST CLASS AND CERTIFIED MAIL
CERTIFIED MAIL RECEIPT # 7002 2410 0001 7406 0897

JEFF BACHMAN

OREGON DEQ

OFFICE OF COMPLIANCE AND ENFORCEMENT
811 SW 6TH AVE

PORTLAND OR 97204

BY FIRST CLASS MAIL

CA\/“{\N\W é\ ol o

Ann Redding
Administrative Specialist 1\ ;
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HARDY MYERS

Attorney General

PETER D. SHEPHERD
Deputy Attorney General

DEPARTMENT OF JUSTICE
GENERAL COUNSEL DIVISION

December 12, 2002

By Fax (503-945-5547) and First-Class Mail

Ms. Andrea Sloan
Hearing Officer
Hearing Officer Panel
1905 Lana Avenue NE
Salem, OR 97314

Re:  Inthe Matter of the City of Portland
HOP Case No. 162453

Dear Judge Sloan:

Please find enclosed the Department of Environmental Quality’s Memorandum in
Support of its Notice of Civil Penalty Assessment, together with the Stipulated Facts to which

the parties have agreed.

Sincerely, )
"’Jiy{ne Perry ﬁ

Assistant Attorney General
Natural Resources Section

LAP:1al/GEND9974

Enclosures

cc (by fax): Jan Befz

Jeff Bachman

1162 Court Strect NE, Salem, OR 97301-4096 Telephone: (503) 378-4409 Fax: (503) 378-3802 TTY: (503) 378-5938
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION

OF THE STATE OF OREGON
IN THE MATTER OF: Hearing Officer Panel No: 102453
DEQ No. WQ/M-NWR-01-100
CITY OF PORTLAND,
DEQ MEMORANDUM IN SUPPORT OF
Respondent NOTICE OF CIVIL PENALTY ASSESSMENT

INTRODUCTION

On March 18, 2001, an estimated 2.5 million gallons of raw sewage discharged from the
City of Portland's Ankeny Pump Station (pump station) into the Willamette River after a power
failure. (Stipulated Facts, §9.) The Department of Environmental Quality (Department) later
issued a Notice of Assessment of Civil Penalty in whilch it cited the City of Portland (City) for
violating ORS 468B.025(1)(b) by causing or allowing the sewage to discharge from the pump
station to the river. The Department and the City have stipulated to the relevant facts. The
parties' disagreement relates to whether ORS 468B.025(1)(b) imposes liability without regard to
fault. This memo is therefore limited to that issue.'
I
"
i

! The parties have agreed to simultaneous briefing, The Department reserves the right to deliver
a responsive brief if the City's brief raises additional issues not addressed by the Department
herein.

Page 1 - DEQ MEMORANDUM IN SUPPORT OF NOTICE OF CIVIL PENALTY
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DISCUSSION

The City asserts that the discharge from the Ankeny Pump Station was beyond its control
and, for that reason, it has not violated ORS 468B.025(1){(b). The City takes the position that
violation of ORS 468B.025(1)(b) requires negligence on its part; absent such negligence, it
cannot be liable.’

The City's argument is, however, belied by the plain language of the statute, which
provides in relevant part as follows:

"(1) Except as provided in ORS 468B.050 or 468B.053, no person shall:

* % %

{(b) Discharge any wastes into the waters of the state if the discharge
reduces the quality of such waters below the water quality standards established
by rule for such waters by the Environmental Quality Commission."

ORS 468B.025(1)(b).

ORS 468B.025(1)(b) is silent with respect to culpability, The violation requires nothing more
than a discharge. That discharge is undisputed. The City has therefore violated ORS
468B.025(1)(b).

Moreover, the City's argument has aiready been addressed and rejected by the
Environmental Quality Commission (Commission). In the Matter of: City of Coos Bay, 1998

WL 481883 (Or Env Qual Com 1998), aff'd in relevant part, 171 Or App 106 (Or App 2000)

(“Coos Bay case”).” On similar facts in the Coos Bay case, the Commission concluded that:

“The City [of Coos Bay], by and through the operation of the sewage disposal
system, caused the sewage sludge to discharge into the bay. The City is strictly

? The City does not dispute that the discharge reduced the quality of the receiving water below
water quality standards,

¥ Full cite: In the Matter of the Notice of Violation, Department Order, and Assessment of Civil
Penalty for Discharging Wastes without a Permit and for Reducing Water Quality, City of Coos
Bay, Respondent, No. WQMW-WR-96-277, 1998 WL 481883 (Or Env Qual Com August 11,
1998), affirmed in part, reversed in part sub nom EQC v. City of Coos Bay, 171 Or App 106 (Or
App 2000).
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liable [under ORS 468B.025(1)(b)] for the operation of its system and any
adverse impact it may have on the health and welfare of the public.”*

The Commission rejected the argument made by the City of Coos Bay regarding the need

to establish fault or culpability under ORS 468B.025(1)(b) stating:

"[The] City argues that proof of intent to discharge is required to establish a
violation of the statute. The City's argument is based upon the use of the term
'discharge’ as well as what it perceives to be a statutory scheme wherein a
violation of ORS 468B.025(1)(a) requires proof of negligence and ORS
468B.025(1)(b) requires proof of intent. The City finds support for this purported
legislative scheme in the use of the verbs 'cause,' 'discharge’ and 'violate' in the
different subsections of the statute. The City also argues that a culpable mental
state should be inferred because the violations are also declared to be public
nuisances in ORS 468B.025 (3)."

"The City's arguments are not persuasive. Nothing in the plain ordinary meaning
of either 'cause' or 'discharge' requires or even suggests that proof of intent,
recklessness, or negligence is an element of the vielation. Similarly, nothing in
the context, 'legislative scheme' or legislative history leads to that conclusion."

This portion of the decision was subsequently affirmed by the Oregon Court of Appeals. 171 Or
App 106.

Despite this strict liability framework, the City has argued that it did not “cause” the
discharge to the river. Rather, the City takes the position that the discharge was caused by
Portland General Electric’s failure to reenergize an alternate electrical source that was
deenergized during City work on a sinkhole in early February 2001; the theory being that had an
alternate electrical source been available, it would have been used during the mid-March power
outage, thereby preventing the discharge to the river.

The legal “cause” of the discharge was, however, the operation of the pump station, not
the availability of an alternate power source. (In fact, the City’s position begs the question of

what or who would be deemed to have caused the discharge if the City had never employed an

* The Coos Bay case is not unique. The Comimission has consistently determined that principles
of strict liability apply to violations of ORS 468B.025(1),. See e.g., In the matter of: DEQ v.
Marshall's Qil and Insulation Company, 1999 WL 1257847 (Or Env Qual Com 1999); In the
matter of: DEQ v. Tom Vuyovich, 1998 WL 770479 (Or Env Qual Com 1998).
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alternate power source.) As in Coos Bay, “The City, by and through the operation of the [pump
station], caused the [discharge].” Coos Bay is consistent with the interpretation given similar
strict liability (“no discharge™) language in the Clean Water Act in which the “cause” of a spill is
deemed to be the polluting enterprise itself, not the conduct of the defendant or a third party. See
e.g., US. v. Tex-Tow, Inc., 589 F2d 1310, 1313-14 (7th Cir 1978) (presence of defendant’s barge
at pier was legal or proximate cause of spill despite fact that defendant not at fault and spill was
attributable to act or omission of third party).

In sum, based on both the plain language of the statute and the relevant case law, it is
clear that strith liability attaches to a discharge of waste to waters of the state under ORS
468B.025(1)(b). Here, the relevant discharge was caused by the City’s operation of the Ankeny
Pump Station. For that reason, the City is liable under ORS 468B.025(1)(b).

CONCLUSION
For the foregoing reasons, the Department's Notice of Assessment of Civil Penalty should

be affirmed.
Dated this _/ Q"% day of December 2002,

Respectfully submitted,

HARDY MYERS
Attorney General

Lyfne Perry, OSB #90456
Assistant Attorney General
Natural Resources Section
Oregon Department of Justice
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CITY OF dJeffrey L. Rogers, City Attorney
City Hall, Suite 430

} 1221 S.W. 4th Ave
bk PO RTLAN D ’ OREG ON Portland, Oregon 9728:
' OFFICE OF CITY ATTORNEY | O, 303 825,308

December 12, 2002 -

BY FAX: 503-945-5304
ATTENTION: ANN REDDING

ADMINISTRATIVE LAW JUDGE ANDREA SLOAN
HEARING OFFICER PANEL

1905 LANA AVENUE NE

SALEM, OR 97314

Re:  In the Matter of City of Portland
Hearing Officer Panel Case No. 102453
Agency Case No. WQ/M-NWR-01-100

Dear Judge Sloan:
Attached is the City of Portland’s Memorandum of Law in the above-referenced matter.
After consultation with your office, we are sending full copies of the exhibits by overnight mail,

since apparently your fax machine cannot accept such large documents, Pages from exhibits that
are referenced in the Memorandum are attached.

Very truly yours,

Jan V§V Betz

\]/D?}Xty City Attorney

JB:JB

FAATIAN. WRKMNKENY HEARING OFFICER COR.dee

An Equal Opportunity Employer
TDD (For Hearing & Speech lmpaired) (503) 823-6868
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION
OF THE STATE OF OREGON
IN THE MATTER OF:
CITY OF PORTLAND RESPONDENT’S
MEMORANDUM OF LAW
Respondent.
HEARING OFFICER PANEL CASE
No.102453
AGENCY CASE No. WQ/M-NWR-01-100
MULTNOMAH COUNTY
I PROCEDURAL BACKGROUND
On May 21, 2001, the Department of Environmental Quality issued a Notice of
Assessment of Civil Penalty in the above-referenced matter. The City timely filed an Answer and

requested a hearing, The City also requested an informal discussion and met with Department
representatives on two occasions to discuss this matter. After the parties were unable to come to
agreement, a contested case hearing was scheduled. The parties subsequently agreed to submit
stipulated facts and present the remaining issues of law by memorandum to the Hearing Officer
for resolution.
IL BACKGROUND

As set out in the Stipulated Facts regarding this case, the City of Portland’s Ankeny Pump
Station is powered by electricity under a contract with Portland General Electric (PGE). The City
contracted with PGE to provide primary and secondary power to the Ankeny Pump Station from
separate electrical feeders connected to two different power grids. Ankeny Pump Station is a
component of the City’s wastewater collection system and is designed to pump wastewater flows
from western portions of the City to the Columbia Boulevard Wastewater Treatment Plant.

The system for provision of electrical power to the Ankeny Pump Station was designed

1 — MEMORANDUM OF LAW

PORTLAND CITY ATTCRNEY'S OFFICE
1221 sw 4™ AVENUE, RM 420
PORTLAND, OREGON 87204

. (503) 823-4047




1 |pursuant to the U.S. Environmental Protection Agency’s technical bulletin entitled, “Design
2 | Criteria for Mechanical, Electric, and Fluid System and Component Reliability” (U.S. Government
3 |Printing Office: EPA-430-99-74-001), which is attached hereto as Exhibit A. The method for
4 | providing a redundant power source to the Ankeny Pump Station is in compliance with the State
5 | of Oregon Department of Environment Quality “Oregon Standards for Design and Construction
6 | of Wastewater Pump Stations, May 2001, which is attached hereto as Exhibit B.
7 DEQ is responsible for reviewing the design of sewage pump stations and has developed
8 |general design criteria. See Exhibit B, II and 111, pages 4-5; ORS 468B.055; OAR 340 Division
9 |52. Among other things, DEQ’s general design criteria requires EPA Class I reliability standards
10 | for mechanical and electrical components and alarms and a secondary source of electrical power.

11 | Exhibit B, page 5-6. EPA’s Class I Reliability standard for power sources requires the following;

1 2 %k ¥ ok
13 Two separate and independent sources of electric power shall be
provided to the works from either two separate utility substations
14 or from a single substation and a works based generator. If
available from the electric utility, at lease one of the works’ power
15 sources shall be a preferred source (i.e., a utility source which is
one of the last to lose power from the utility grid due to loss of
16 power generating capacity). * * ¥
17 Exhibit A, page 40,  231.,
18 In February of 2001, PGE disconnected the secondary power source to an area serving

19 NW Front Avenue, including the Ankeny Pump Station, when a sinkhole developed during a
20 | construction project which exposed gas and electric utility conduits and created a potentiélly

21 |dangerous situation. PGE restored power to the area the following day; however, PGE

22 | apparently rerouted the secondary power source to the Ankeny Pump Station through the same
23 |power grid that also provided electricity to the primary power source to Ankeny.

24 In March the PGE substation, which at that time }Srovided both primary and secondary
25 |power to Ankeny, failed and the pump station could not operate, resulting in untreated sewage

26 | overflows to the Willamette River.
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DEQ subsequently issued a Notice of Assessment of Civil Penalty, alleging that the City
“caused or allowed approximate& 2.5 million gallons of raw sewage to discharge from its Ankeny
Pump Station * * * ” in violation of ORS 468B.025 (1)(b).

II. LEGAL STANDARD

DEQ initially alleged that one of the bases for its determination that the City violated ORS
468B.025 was the City’s negligence. DEQ subsequently amended its civil penalty assessment and
dropped the negligence finding. The City’s response to DEQ’s Notice of Assessment of Civil
Penalty denied that the City caused or allowed raw sewage to discharge from the Ankeny Pump
Station and asserted that the loss of electric power to Ankeny, which was beyond the control of
the City, was the cause of the discharge.

ORS 468B.025 is Not a Strict Liability Statute

The Oregon legislature’s intent to create a strict liability standard for a number of
environmental statutes is evident and express. ORS 468B.025 does not contain any express
statement regarding a standard of liability.

In the following environmental statutes, the legislature has clearly articulated its intent to

impose a strict liability standard:

ORS 468B.060, Liability for damage to fish or wildlife or habitat --
states that a responsible party shall be strictly liable;

ORS 468B.310, Liability for violation of ORS 468B.305, Entry of
oil into waters of state prohibited; exceptions -- articulates a strict
liability standard and provides for defenses to liability;

465.255, Strict liability for remedial action costs for injury or
destruction of natural resource -- contains an affirmative statement
regarding standard of liability, and provides defenses to such
liability;

ORS 466.640, Strict liability for spill or release; exceptions --
articulates a strict liability standard and provides for defenses;

ORS 466.825, Strict hability of owner or permittee -- sets out a
strict liability standard for owners and permittees of leaking
underground storage tanks.
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Statutory Intferprefation

It is a fundamental premise of statutory interpretation that “the text of the statutory
provision itself * % ¥ g the best evidence of the legislature’s intent.” Portland General Electric
Company v. Bureau of Labor and Industries, 317 Or. 606, 610 (1993) (“PGE”). In addition,
ORS 174.010 instructs a court “not to insert what has been omitted, or to oﬁﬁt what has been
inserted,” in its attempt to understand the meaning of a statute.

The ‘court in PGFE also concluded that the context of the statute at issue and related
statutes should be considered in analyzing statutory provisions. In contrast to ORS 468B.025,
other environmental statutes outlined above (including others in chapter 468B) contain express
provisions regarding strict liability while ORS 468B.025 does not. A court should not insert what
has been omitted. Clearly, the legisiature knows how to insert a strict liability standard in a
statute when it wishes to. See also, State of Oregon v. Chang Hwan Cho, 297 Or. 195, 201
(1984)(holding that a statute regulating the purchase or saie of wildlife, without a clear indication
of legislative intent to dispense with a culpable mental state requirement, is not a strict hability
crime),

A second level of analysis of legislative intent, if necessary, is consideration of a statute’s
legislative Iﬁstory; and finally, if the intent of the legislature remains unclear, a court should
employ general maxims of statutory construction. PGFE at 612. In determining the legislature’s
intent in the enactment of ORS 468B.0235, it is not necessary to go beyond interpreting the
language of the statute itself, which, unlike other sections of chapter 468B and other Oregon -
environmental statutes, does rof contain any express statement regarding strict liability.

The Department of Environmental Quality has asserted in the past that the statutory
authority for assessment of civﬁ penalties is evidence of the legislature’s intent to insert a strict
liability standard into ORS 468B.025. See ORS 468.130 and ORS 468.140. Under ORS 468.130
(2)(1), a factor to be considered in imposing a civil penalty is whether the violation was caused by

an unavoidable accident, negligence or an intentional act. The Department has argued that the
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existence of this provision in chapter 468 indicates the legislature’s intent to impose a strict
liability standard in ORS 468B.025. Such logic is circular and presupposes that a violation of
ORS 468B.025 has been determined. If the Department concludes that a violation has occurred,
then the civil penalty factors are considered to determine the amount of the penalty. These same
factors provide guidance for imposition of civil penalties for a variety of violations, many of which
do not have a strict liability standard. |

The Department also has argued that ORS 468.140 (1)(b) is evidence of the legiélature’s
intent to impose a strict liability standard on ORS 468B.025. ORS 468.140 (1) provides that any
person who violates provisions of enumerated statutes will be assessed a civil penalty established
by rule. In addition to chapter 468B, the statutes listed in ORS 468.140 (1)(b) include statutes
that merely contain definitions and provisions for construction grants for sewage treatment works
(ORS 454.505 to 454.535), statutes that provide for ownership of municipal sewage systems and
tinancing their construction (ORS 454.205 to 454.255); and statutes regarding environmental
crimes, which already contain a range of liability standards for different crimes (ORS 468.920 to
468.956). See Exhibit C for a summary of the statutes listed in ORS 468.140 (1)(b).

If the legislature had intended ORS 468.140 (1)(b) to impose a sfrict liability standard on
the statutes listed therein, surely it would not have included statutes governing construction and
financing of sewage treatment works and environmental crimes, which already prescribe standards
of liability.

Intervening or Superseding Cause

Even if strict hability did apply in this case, PGE’s action constitutes an intervening or
superseding cause that is a defense to liability. The City complied with all technical and
regulatory requirements regarding the design and operation of the Ankeny Pump Station,
including the provision of a secondary power source with Class I reliability. PGE failed to
provide poWer through the alternate power grid so that a failure of the primary power grid caused

the overflow of untreated sewage from the Ankeny Pump Station. The acts or omissions of a
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1 |third party were the sole cause of the overflow on March 18, 2001.
2 . , IV.  CONCLUSION
3 ORS 468B.025 does not impose a strict liability standard. The legislature did not provide
4 | any express statement of its intent to impose such a standard and the context of the statutory

5 |'scheme demonstrates that the legislature has inserted its express intent regarding strict liability in
6 |other environmental statutes. The City complied with all regulatory requirements in its design,
7 | construction and operation of the Ankeny Pump Station. The operation of PGE’s power grids

8 |and the power failure on March 18, 2001, were beyond the City’s control.

9 We respectfully request the hearing officer to find in favor of the City m this matter and
10 | make a determination that the City is not liable for a viclation ORS 468B.025.
11
12 Dated this 12th day of December, 2002.
13
14 Respectfully submuitted,

15

16 ‘ Jan V. V. Betz, OSB #87167

Deputy City Attorney

17 Of Attorneys for Respondent, City of Portland
18
19 |
20
21
22
23
24
25

26
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1 CERTIFICATE OF SERVICE

2 I hereby certify that T served the foregoing Memorandum of Law on:
3 Jeffrey R. Bachman, Environmental Law Specialist for
Department of Environmental Quality
4 811 SW 6™ Avenue
Portland, OR 97204
5 .
on December 12, 2002, by mailing a correct copy thereof, contained in a sealed envelope, with
6
postage paid, and deposited in the post office at Portland, Oregon on said day.
7
8

12 | | M\j : \%’ﬁ

- /fan V.V. Betz, OSB #8
i . /" Of Attorneys for Respondent
g' City jof Portland

2] PN
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EXHIBIT C

ORS 468.140 (1)(b)

ORS 164.785 prohibits the discarding of animal carcasses and other deleterious
substances or befouling or polluting a variety of water bodies, streets and meadows, etc.,
and allowing such substances to remain,

ORS 448.305 authorizes cities to restrict access for fishing, hunting and cémping
activities in certain watershed areas,

ORS 454.010 to 454.040 contains a series of definitions and provisions for the smng of
sewage treatment works and development of rates for treatment works services.

ORS 454.205 to 454.255 provides for ownership of municipal sewage systems and
financing their construction.

ORS 454.605 to 454.755 contains definitions and authorizes the Environmental Quality
Commission to adopt standards for design, construction and operation of subsurface
sewage disposal systems.

ORS chapter 467 authorizes the Environmental Quality Commission to adopt rules
regarding noise control.

ORS chapter 468 contains the general establishment, administration and functions of the
Department of Environmental Quality and the Environmental Quality Commission;
DEQ’s enforcement and investigative authority and procedures; establishment of the
pollution control facilities tax credit; pollution control bonds; financing of treatment
works; environmental crimes.

ORS chapter 468 A governs a broad range covering state regulation of air quality.

ORS chapter 468B governs a broad range covering regulation of water quality.

EXHIBIT C
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION

OF THE STATE OF OREGON
)
IN THE MATTER OF: ) STIPULATED FACTS
)
CITY OF PORTLAND, )
)
) NO. WQ/M-NWR-01-100
Respondent. )
1. The City of Portland operates a wastewater collection, treatment, control and

disposal system as authorized by a National Pollutant Discharge Elimination System Permit
issued by the Department of Environmental Quality.

2. The City’s system includes the Ankeny Pump Station, which is located adjacent to
the Willamette River near the Burnside Bridge off SW Front Avenue/Naito Parkway in Portland.
The station pumps raw sewage to the City’s Columbia Boulevard wastewater treatment plant.

3. For the purpose of creating redundant electrical power sources in the event of
power failure, the City contracted with Portland General Electric (PGE) to provide two separate
electrical feeders to Ankeny Pump Station from two different power grids. The primary feed to

the station is through PGE’s Canyon Substation. The alternate power feed is through PGE’s

- Substation E.

4, On February 6, 2001, a sinkhole developed in NW Front Avenue as a result of
construction work being conducted by the City’s Bureau of Environmental Services (BES)
related to improvements to the City’s sewage collection system.

5. As a safety precaution during repair of the sinkhole, PGE deenergized the
underground voltage feeder conductors that ran through the sinkhole from PGE’s Substation E.
PGE personnel notified on-site BES construction manager Mark Hutchinson that the power lines

were being deenergeized.

STIPULATED FACTS

CASE NO. WQ/M-NWR-01-100
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6. At that time the power lines in the sinkhole were deenergized, PGE rerouted the
alternate power feed to the Ankeny Pump Station from Substation E through the Canyon
Substation.

7. Power was restored to businesses and facilities in the vicinity of the sinkhole the
next day, February 7, 2001.

8. A power outage that affected PGE’s Canyon Substation occurred on March 18,
2001. Because the altemative power feed to the station had not been routed back through
Substation E following completion of the sinkhole repairs, the outage cut off all electrical power
to the Ankeny Pump Station, .

9. Because of the power outage, sewage flowing into the pump station overflowed
into the Willamette River. BES estimated that approximately 2.5 million gallons of raw sewage

discharged from Ankeny Pump Station to the river before power was restored at 8:36 a.m.

il
~ F

DATED this '\ fday of December 2002
IT 1S SO STIPULATED:

,,,,,,,,

y
“f\"-él ’ 2l

JAN\V V. BETZ OSB 487167
Portland City Attorney s Office

1221 SW Fourth Ave., Suite 430
- Portland OR 97204

Telephone: (503) 8234047

vt/

7l A
JEFF BACHMAN, Lay Representative
Oregon Department of Environmental Quality
811 SW Sixth Ave.

Portland, OR 97204
Telephone: (503) 229-5950

STIPULATED FACTS

CASE NO. WQ/M-NWR-01-100




City of Portland, DEQ Case No WQ/M-WR-01-100 - Page 1 of 1
{‘.

SLOAN Andrea H

From: BACHMAN Jeff

Sent:  Friday, November 15, 2002 8:24 AM

To: SLOAN Andrea H; Betz, Jan

Subject: City of Portland, DEQ Case No. WQ/M-WR-01-100

Dear Judge Sloan and Ms. Betz:

DEQ will not be calling any witnesses other than Mr. Schnurbusch. We will have Lyle Christensen, the Water
Quality Specialist who menitors Portland's compliance, and David Mann, our wastewater treatment engineer,
available by tetephone during the hearing should the Stipulated Facts present any questions.

At this time, DEQ also seeks leave to amend its Notice of Assessment of Civil Penalty to reduce the penalty
assessed from $10,000 to $9,000 by changing the value for the "R" factor in the civil penalty calculation from 2 to
0. The Department is withdrawing its allegation that the City's negligence caused the violation. Attached Is an
Amended Exhibit 1 to the Notice setting forth the calculation of the reduced penalty.

<<bpdx1exh.doc>>
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AMENDED EXHIBIT 1

AMENDED FINDINGS AND DETERMINATION OF RESPONDENT'S CIVIL PENALTY
PURSUANT TO OREGON ADMINISTRATIVE RULE (OAR) 340-012-0045

VIOLATION: Discharging wastes that reduced the quality of state waters below a water

quality standard established by the Environmental Quality Commission in
violation of Oregon Revised Statute 468B.025(1)(b).

CLASSTFICATION: This is a Class I violation pursuant to OAR 340-012-0055(1)(c).

MAGNITUDE: The magnitude of the violation is major pursuant to OAR 340-012-

0045(1)(a)(B)(i). Based on the volume of raw sewage discharged to the
Willamette River, the Department finds that the violation had a significant
adverse affect on the environment.

CIVIL PENALTY FORMULA: The formula for determining the amount of penalty of each violation

lIBPH

llPl!

IIHII

HOH

"RII

I'ICH

IIEBH

is:
BP+[(0.1xBP)x(P+H+O+R+C)]+EB

is the base penalty, which is $6,000 for a Class I, major magnitude violation in the matrix listed in
OAR 340-012-0042(1).

is Respondent’s prior significant action(s) and receives a value of 7, pursuant to OAR 340-012-
0045(1)(c)(A)(viii). At the time of violation, Respondent’s prior significant actions, Case Nos.
WQMW-NWR-90-89, WQMW-NWR-94-253, WQMW-NWR-94-305, WQMW-NWR-95-181,
WQ/SW-NWR-98-013A, and WQ/M-NWR-99-043 consisted of six Class I equivalent violations.

is the past history of Respondent in taking all feasible steps or procedures necessary to correct any
prior significant action(s) and receives a value of -2 because Respondent has corrected its prior
significant actions.

is whether or not the violation was a single occurrence or was repeated or continuous during the
period of the violation and receives a value of 0 as the violation was not repeated or continuous.

is the cause of the violation and receives a value of O as it is the most appropriate finding under the
rules. The violation was not caused by unavoidable accident, or Respondent’s negligence, intentional
conduct or flagrant conduct. Under these circumstances, the most appropriate value for the “R”
factor is 0.

is Respondent's cooperativeness in correcting the violation and receives a value of 0. While
Respondent was cooperative, it could not correct the violation, could not make reasonable efforts to
minimize the effects of the violation, and has not taken extraordinary measures to prevent a
reoccurrence of the violation.

is the approximate dollar sum of the economic benefit that the Respondent gained through
noncompliance, and receives a value of 0 as the City did not receive an economic benefit.

CASE NAME: CITY OF PORTLAND

ewinword\exhibits\Spdxexh.doc -Page 1- CASE NO, WQ/M-NWR-01-100




(
PENALTY CALCULATION:

Penalty=BP +[(0.1 x BP)x (P +H + O +R +C)] +EB
= $6,000 + [(0.1 x $6,000) x (7 + ()2 + 0+ 0 + 0)] + $0
= $6,000 + [($600 x 5)] + $0
= $6,000 + $3,000 + $0
= $9,000

CASE NAME: CITY OF PORTLAND
e winwordexhibits\Spdxexh.doc -Page 2 - CASE NO. WQ/M-NWR-01-100
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B O I‘e On HEARING OFFICER PANEL
j 1905 Lana Avenue NE
. Salem OR 97314
John A. Kitzhaber, M.D., Governcr Telephone: (503) 945-5547

FAX: (503) 945-5304
TTY: (503) 945-5001

NOTICE OF PREHEA_RING CONFERENCE
Date Mailed: November 7, 2002

JAN V BETZ JEFF BACHMAN
OFFICE OF THE CITY ATTORNEY DEQ

1221 SW FOURTH SUITE 430 811 SW SIXTH AVE
PORTLAND OR 97204 PORTLAND OR 97204

CERTIFIED MAIL RECEIPT #7001 1940 0000 5113 5427

RE:  In the Matter of City of Portland
For the Oregon Department of Environmental Quality
Hearing Officer Panel Case No. 102453
Agency Case No. WQ/M-NWR-01-100

A prehearing conference has been set in the above-entitled matter before the IHearing Officer Panel.

Prehearing Date:  November 14, 2002 Prehearing Time: 9:00 a.m.
Location: By phone to:

Jan V. Betz (503) 823-4047

Office of the City Attorney

Jeff Bachman (503) 229-5950

Dept. of Environmental Quality

A prehearing conference has been scheduled in the above-mentioned case. The following issues may be
addressed during the prehearing conference: identification of issues, motions, preliminary rulings,
documentary and testimonial evidence (if known), exchange of witness lists (if known), procedural
conduct of the hearing, date, time and location of the hearing, and any other matter relating to the hearing.

The Hearing Officer Panel is an impartial tribunal, and is independent of the agency for whom the hearing
is held. Your case has been assigned to Administrative Law Judge Andrea H. Sloan, an employee of the
Hearing Officer Panel. '

A written request for a reset of the hearing must be submitted at least 7 days prior to the hearing. A

postponement request will only be granted on a showing of good cause and with the approval of the
administrative law judge.

Oregon Employment Department o 1-800-237-3710 »




In the Matter of City of Portiand
November 7, 2002
Page 2

If you are hearing impaired or need a langnage interpreter at the hearing, immediately notify the
Hearing Officer Panel at (503) 945-5547 or TDD at (503) 945-5001. The Hearing Officer Panel can -
arrange for an interpreter at the hearing. Interpreters must be certified or qualified in order to
participate in a contested case hearing and may not have a conflict of interest with the hearing
participants.

Please notify the Hearing Officer Panel at (503) 945-5547 immediately if you change your address or
telephone number at any time prior to a final decision in this matter.
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O I"e On | HEARING OFFICER PANEL
1905 Lana Avenue NE -
Salem OR 97314
John A. Kitzhaber, M.D., Governor ] Telephone: (503) 045-5547
FAX: (503) 945-5304

TTY: (503) 945-5001

NOTICE OF HEARING
Date Mailed: October 15, 2002
JAN VBETZ JEFF BACHMAN
OFFICE OF THE CITY ATTORNEY DEQ
1221 SW FOURTH SUITE 430 811 SW SIXTH AVE
PORTLAND OR 97204 PORTLAND OR 97204

CERTIFIED MAIL RECEIPT #7099 3400 0015 7214 2679

RE:  Inthe Matter of City of Portland
For the Oregon Department of Environmental Quality
Hearing Officer Panel Case No. 102453
Agency Case No. WQ/M-NWR-01-100

Issues: 1. Did the city violate ORS 468B.025 (1)(b) by causing or allowing raw sewage to discharge to
the Willamette River.

2. If so, is the civil penalty correctly calculated.

A hearing has been set in the above-entitled matter before the Hearing Officer Panel.

Hearing Date: November 21, 2002 - Hearing Time: 9:00 AM
Location: DEQ Headquarters
811 SW Sixth

Portland QR 97204

The Hearing Officer Panel is an impartial tribunal, and is independent of the agency for whom the hearing is
held. Your case has been assigned to Administrative Law Judge Andrea Sloan, an employee of the Hearing
Officer Panel.

A written reciuest for a reset of the hearing must be submitted at least 7 days prior to the hearing. A
- postponement request will only be granted on a showmg of good cause and with the approval of the
administrative law judge.

If you are hearing impaired or need a language interpreter at the hearing, immediately notify the Hearing

Officer Panel at (503) 945-5547 or TDD at (503) 945-5001. The Hearing Officer Panel can arrange for an

interpreter at the hearing. Interpreters must be certified or qualified in order to participate in a contested
ase hearing and may not have a conflict of interest with the hearing participants.

Please notify the Hearing Officer Panel at (503) 945-5547 immediately if you change your address or telephone
number at any time prior to a final decision in this matter.




DEPARTMENT OF ENVIRONMENTAL QUALITY HEARINGS

IMPORTANT INFORMATION FOR PREPARING FOR YOUR HEARING

NOTICE OF CONTESTED CASE RIGHTS AND PROCEDURES

Under ORS 183.413(2), you must be informed of the following:

1. Law that applies. The hearing is a contested case and it will be conducted under ORS Chapter 183 and
Oregon Administrative Rules of the Department of Environmental Quality, Chapters 137 and 340.

2. Rights to an attorney. You may represent yourself at the hearing, or be represented by an attorney or an
authorized representative, such as a partner, officer, or an employee. If you are a company, corporation,
organization or association, you must be represented by an attorney or an authorized representative. Prior to
appearing on your behalf, an authorized representative must provide a written statement of authorization. If
you choose to represent yourself, but decide during the hearing that an attorney is necessary, you may request a
recess. About half of the parties are not represented by an attorney, DEQ will be represented by an Assistant
Attorney General or an Environmental Law Specialist.

3. Hearings officer. The person presiding at the hearing is known as the hearings officer. The hearings officer
is an employee of the Central Hearing Officer Panel under contract with the Environmental Quality
Commission. The hearings officer is not an employee, officer or representative of the agency.

". Appearance at hearing. If you withdraw your request for a hearing, notify either DEQ or the hearing officer
that you will not appear at the hearing, or fail to appear at the hearing, a final default order will be issued. This
order will be issued only upon a prima facie case based on DEQ's file. No hearing will be conducted.

5. Address change or change of representative. It is your responsibility to notify DEQ and the hearings officer
of any change in your address or a withdrawal or change of your representative.

~ 6. Interpreters. If you have a disability or do not speak English, the hearings officer will arrange for an
interpreter. DEQ will pay for the interpreter if (1) you require the interpreter due to a disability or (2) you file
with the hearings officer a writien statement under oath that you are unable to speak English and you are unable
to obtain an interpreter yourself. You must provide notice of your need for an interpreter at least 14 days
before the hearing.

7. Witnesses. All witnesses will be under oath or affirmation to tell the truth. All parties and the hearings
officer will have the opportunity to ask questions of all witnesses. DEQ or the hearings officer will issue
subpoenas for witnesses on your behalf if you show that their testimony is relevant to the case and is reasonably
needed to establish your position. You are not required to issue subpoenas for appearance of your own
witnesses. If you are represented by an attorney, your attorney may issue subpoenas. Payment of witness fees
and mileage is your responsibility.

8. Order of evidence. A hearing is similar to a court trial but less formal. The purpose of the hearing is to
determine the facts and whether DEQ’s action is appropriate. In most cases, DEQ will offer its evidence first in
~upport of its action. You will then have an opportunity to present evidence to oppose DEQ’s evidence.
_inally, DEQ and you will have an opportunity to rebut any evidence,




9. Burden of presenting evidence. The party who proposes a fact or position has the burden of proving that fact
or position. You should be prepared to present evidence at the hearing which will support your position. You
may present physical, oral or written evidence, as well as your own testimony.

10. Admissible evidence. Only relevant evidence of a type relied upon by reasonably prudent persons in the
conduct of their serious affairs will be considered. Hearsay evidence is not automatically excluded. Rather, the
fact that it is hearsay generally affects how much the Commission will rely on it in reaching a decision.

There are four kinds of evidence:

a. Knowledge of DEQ and the hearings officer. DEQ or the hearings officer may take “official notice™ of
conclusions developed as a result of its knowledge in its specialized field. This includes notice of
general, technical or scientific facts. You will be informed should DEQ or the hearings officer take
“official notice” of any fact and you will be given an“opportunity to contest any such facts.

b. Testnnony of witnesses. Testimony of witnesses, 1ncludmg you, who have knowledge of facts may be
. received in evidence. -

c. Writings. Written documents including ietters maps, diagrams and other written materials may be
received in evidence.

d. Experirnents, demonstrations and similar means used to prove a fact. The results of experiments and
demonstrations may be received in evidence if they are reliable.

11. Objections to evidence. Objections to the consideration of evidence must be made at the'time the evrdence
is offered. Objections are generally made on one of the following grounds: :

a. Theevidence is unreliable;

b. The evidence is 1rre1evant or 1mmater1a1 and has no tendency to prove or disprove any lssue mvolved In
the case; : -

c¢. The evidence is unduly repetitious and duplicates evidence already received.

12. Continuances. There are normally no continuances granted at the end of the hearing for you to present
additional testimony or othér evidence. Please make sure you have all your evidence ready for the hearing
However, if you can show that the record should remain-open for addltlonal evidence, the hearmgs ofﬁcer may *

grant you additional time to submlt such evidence.

13. Record. A record will be made of the entire proceeding to preserve the testimony and other evidence for
appeal. This will be done by tape recorder. This tape and any exhibitsreceived in the record will be the whole
record of the hearing and the only evidence considered by the hearings officer. A copy of the tape is available
upon payment of a minimal amount, as established by DEQ. A transcript of the record will not normally be

prepared, unless there is an appeal to the Court of Appeals

1. Proposed and F mal Order The hearmg ofﬁcer has the authority to issue a proposed order based on the -
evidence at the hearing. The proposed order will become the final order of the Environmental Quality
Commission if you do not petition the Commission for review within 30 days of service of the order. The date
of service is the date the order is mailed to you, not the date that you receive it. The Department must receive
your petition seeking review within 30 days. See OAR 340-011-0132.




15. Appeal. If you are not satisfied with the decision of the Commission, you have 60 days from the date of
service of the order, to appeal this decision to the Court of Appeals. See ORS 183.480 ef seq.
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BEFORE THE HEARING OFFICER PANEL
STATE OF OREGON
for the
OREGON DEPARTMENT OF ENVIRONMENTAL QUALITY

IN THE MATTER OF: )
)
City of Portland )  RULING GRANTING MOTION
) Hearing Officer Panel Case No. 102453
) Agency Case No. WQ/M-NWR-01-100

On October 11, 2002 the Oregon Department of Environmental Quality filed a
motion to reschedule the hearing in this matter set for October 24, 2002. The motion
included a statement that Respondent City of Portland did not object to the motion.

The motion is granted and, by agreement of the parties, the October 24, 2002
hearing shall be rescheduled to November 21, 2002,

Dated this 14th day of October, 2002 <o /.7 =4
Andrea Shoan, ALT N\
- Hearing Officer Panel

RULING ON MOTION - In the Maiter of the City of Portland
#102453 Page lof |
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O re g On HEARING OFFICER PANEL
1905 Lana Avenue NE
‘ Salem OR 97314
John A, Kitzhaber, M.D., Governor Telephone: (503) 945-5547
FAX: (503) 945-5304

TTY: (503) 945-5001

NOTICE OF HEARING
Date Mailed: September 11, 2002

JAN VBETZ JEFF BACHMAN

OFFICE OF THE CITY ATTORNEY DEQ
1221 SW FOURTH SUITE 430 811 SW SIXTH AVE

PORTLAND OR 97204 PORTLAND OR 97204

CERTIFIED MAIL RECEIPT #7099 3400 0015 7214 3331

RE:  Inthe Matter of City of Portland
For the Oregon Department of Environmental Quality
Hearing Officer Panel Cage No. 102453
Agency Case No. WQ/M-NWR-01-100

Issues: 1. Did the city violate ORS 468B.025 (1)(b) by causing or allowing raw sewage to discharge to
the Willamette River. ‘
2. If so, is the civil penalty correctly calculated.

A hearing has been set in the above-entitled matter before the Hearing Officer Panel.

Hearing Date: October 24, 2002 Hearing Time: 9:00 AM
Location: DEQ Headquarters
811 SW Sixth

Portland OR 97204

The Hearing Officer Panel is an impartial tribunal, and is independent of the agency for whom the hearing is
held. Your case has been assigned to Administrative Law Judge Andrea Sloan, an employee of the Hearing
Officer Panel.

A written request for a reset of the hearing must be submitted at least 7 days prior to the hearing. A
postponement request will only be granted on a showing of good cause and with the approval of the
administrative law judge.

H you are hearing impaired or need a language interpreter at the hearing, immediately notify the Hearing
Officer Panel at (503) 945-5547 or TDD at (503) 945-5001. The Hearing Officer Panel can arrange for an
interpreter at the hearing. Interpreters must be certified or qualified in order to participate in a contested
~ase hearing and may not have a conflict of interest with the hearing participants.

Please notify the Hea.rlng Officer Panel at (503) 945-5547 nnmedlately if you change your address or telephone
number at any time prior to a final decision in this matter.




DEPARTMENT OF ENVIRONMENTAL QUALITY HEARINGS

IMPORTANT INFORMATION FOR PREPARIN G FOR YQUR HEARING

NOTICE OF CONTESTED CASE RIGHTS AND PROCEDURES |

Under ORS 183.413(2), you must be informed of the following:

1. Law that applies. The hearing is a contested case and it will be conducted under ORS Chapter 183 and
" Oregon Administrative Rules of the Department of Environmental Quality, Chapters 137 and 340.

2. Rights to an attorney. You may represent yourself at the hearing, or be represented by an atiorney or an
authorized representative, such as a partner, officer, or an employee. If you are a company, corporation,
organization or association, you must be represented by an attorney or an authorized representative. Prior to
appearing on your behalf, an authorized répresentative must provide a written statement of authorization. If
you choose to represent yourself, but decide during the hearing that an attorney is necessary, you may request a
recess. About half of the parties are not represented by an attorney. DEQ will be represented by an Assistant
Attorney General or an Environmental Law Specialist.

3. Heaﬁngs officer. The person presiding at the hearing is known as the hearings officer. The hearings officer
.is an employee of the Central Hearing Officer Panel under contract with the Environmental Quality
Commission. The hearings officer is not an employee, officer or representative of the agency.

. Appearance at hearing. If you withdraw your request for a hearing, notify either DEQ or the hearing officer =
that you will not appear at the hearing, or fail to appear at the hearing, a final default order will be issued. This
order will be issued only upon a prima facie case based on DEQ's file. No hearing will be conducted.

5. Address change or change of representative. It is your responsibility to notify DEQ and the hearings officer
of any change in your address or a withdrawal or change of your representative,

6. Interpreters. If you have a disability or do not speak English, the hearings officer will arrange for an
interpreter. DEQ will pay for the interpreter if (1) you require the interpreter due to a disability or (2) you file
with the hearings officer a written statement under oath that you are unable to speak English and you are unable
to obtain an interpreter yourself You must provide notice of your need for an mterpreter at least 14 days
before the hearing. .

7. Witnesses. All witnesses will be under oath or affirmation to tell the truth. All parties and the hearings
officer will have the opportunity to ask questions of all witnesses. DEQ or the hearings officer will issue
subpoenas for witnesses on your behalf if you show that their testimony is relevant to the case and is reasonably
needed to establish your position. You are not required to issue subpoenas for appearance of your own
witnesses. If you are represented by an attorney, your attorney may issue subpoenas. Payment of witness fees
and mileage is your responsibility.

8. Order of evidence. A hearing is similar to a court trial but less formal. The purpose of the hearing is to
determine the facts and whether DEQ’s action is appropriate. In most cases, DEQ will offer its evidence first in




<upport of its action. You will then have an opportunity to present evidence to oppose DEQ’s evidence.
inally, DEQ and you will have an opportunity to rebut any evidence.

9. Burden of presenting evidence. The party who proposes a fact or position has the burden of proving that fact
or position. You should be prepared to present evidence at the-hearing which will support your posmon You
may present physical, oral or written cv1dence as well as your own testimony.

10. Admissible evidence. Only relevant evidence of a type relied upon by reasonably prudent persons in the
conduct of their serious affairs will be considered. Hearsay evidence is not automatically excluded. Rather, the
fact that it is hearsay generally affects how much the Commission will rely on it in reaching a decision.

There ére four kinds of evidence:

a. Knowledge of DEQ and the hearings officer. DEQ or the hearings officer may take “official notice” of
conclusions developed as a result of its knowledge in its specialized field. This includes notice of
general technical or scientific facts. You will be informed should DEQ or the hearings officer take

“official notice” of any fact and you will be given an opportunity to contest any such facts.

b. Testimony of witnesses. Testimony of mtncsses including you, who have knowledge of facts may be
received in evidence.

C. Wntmgs Written documents including letters, maps, diagrams and other written matenals may be
received in evidence.

d. Experiments, demonstrations and similar means used to prove a fact. The results of experiments and
demonstrations may be received in evidence if they are reliable.

11. Objections to evidence. Objections to the consideration of evidence must be made at the time the evidence
is offered. Objections are generally made on one of the following grounds:

a. The evidence is unreliable;

b. The evidence is irrelevant or immaterial and has no tendency to prove or disprove any issue involved in
the case;

c.  The evidence is unduly repetitious and duplicatés evidence already received.

12. Continuances. There are normally no continuances granted at the end of the hearing for you to present
additional testimony or other evidence. Please make sure you have all your evidence ready for the hearing.
Howeyver, if you can show that the record should remain open for addmonal evidence, the hearings officer may
grant you additional time to submit such evidence.

13. Record. A record will be made of the entire proceeding to preserve the testlmony and other evidence for
appeal. This will be done by tape recorder. This tape and any exhibits received in the record will be the whole
record of the hearing and the only evidence considered by the hearings officer. A copy of the tape is available




“pon payﬁlcnt of a minimal amount, as established by DEQ. A transcript of the record will not normally be
repared, unless there is an appeal to the Court of Appeals.

14. Proposed and Final Order. The hearing officer has the authority to issue a proposed order based on the
evidence at the hearing. The ptoposed order will become the final order of the Environmental Quality
Commission if you do not petition the Commission for review within 30 days of service of the order. The date
of service is the date the order is mailed to you, not the date that you receive it. The Department must receive
your petition seeking review within 30 days. See OAR 340-011-0132. '

15. Appeal. If you are not satisfied with the decision of the Commission, you have 60 days from the date of
service of the order, to appeal this decision to the Court of Appeals. See ORS 183.480 ef seq. -
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CITY OF ‘ Jeffrey L. Rogers, City Attorney
City Hall, Suite 430

i 1221 S W 4th A
‘5 pORTLAND, OREGON Portland, Oregon ;?2]8:
’ OFFICE OF CITY ATTORNEY T 203, 825,308

June 12, 2001

HAND DELIVERED H ECEIvE
Deborah Nesbit JUN 12 2001 D
Department of Environmental Quality STATEWIDE Erife

$11 SW Sixth Avonuc DEPRTUENT GF e Sy

Portland, OR 97204

Re:  Notice of Assessment of Civil Penalty
No. WQ/M-NWR-01-100
Multnomah County

Dear Ms. Nesbit:

The City of Portland requests a contested case hearing before the Environmental Quality
Commission regarding the above-referenced Notice of Assessment of Civil Penalty. Enclosed is
the City’s Answer.

We also are hereby requesting an informal discussion with the Department regarding this
matter. Please contact me to schedule a meeting for the informal discussion.

Very truly yours,

A

b

Jan \\XV Betz

L Deputy City Atllorne
\““/91 y LIty Y
Enclosure
1B
c. Dean Marriott
Steve Behmdt
Marveita Redding

An Equal Opportunity Employer
TDD (For Hearing & Speech Impaired) (503) 823-6868




3
4
5 BEFORE THE ENVIRONMENTAL QUALITY COMMISSION
6 OF THE STATE OF OREGON
7 | IN THE MATTER OF:
NOTICE OF ASSESSMENT OF CIVIL
8 | CITY OF PORTLAND, PENALTY
9 Respondent No. WQ/M-NWR-01-100
10 MULTNOMAH COUNTY
11 ANSWER OF RESPONDENT
12
13
14 ANSWER
15 1. Respondent denies that it violated ORS 468B.025(1)(b) by discharging wastes that

16 |reduced the quality of state waters below the water quality standard established by the

17 | Environmental Quality Commission. Respondent further denies that it caused or allowed

18 | approximately 2.5 million gallons of raw sewage to discharge from its Ankeny Pump Station to
19 |the Willamette River on or about March 18, 2001.

20 | AFFIRMATIVE DEFENSES

21 1. The loss of power to the Ankeny Pump Station that caused a discharge of wastes
22 |to waters of the state was beyond the control of Respondent. Respondent was not notified by
23 | PGE, the power supplier, that backup power for the Ankeny Pump Station had been

24 | disconnected.

25 [V

26 [V

Page|1 — RESPONDENT'S ANSWER

PORTLAND CITY ATTORNEY'S OFFICE
1221 SW 4™ AVENUE, RM 430
PORTLAND, OREGON 87204
(503) 823-4047




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

Page

2. PGE equipment also malfunctioned on March 18, 2001, causing the loss of the
primary source of power to the Ankeny Pump Station. The PGE equipment failure was beyond
the control of Respondent.

Dated this 32«/ day of June, 2001.

Respectfully submitted,

\m\\i \'E

VV Betz, OSB #871
Lmeys for Respondeat City of Portland

M

2 — RESPONDENT'S ANSWER

PORTLAND CITY ATTORNEY'S OFFICE
1221 SW 4™ AVENUE, RM 430
PORTLAND, OREGON 97204
(503) 823-4047




1 CERTIFICATE OF SERVICE

2 I'hereby certify that I served the foregoing ANSWER on:

Deborah Nesbit

Department of Environmental Quality
811 SW Sixth Avenue

Portland, OR 97204

(FS]

on June 12, 2001, by delivering by hand to said Deborah Nesbit a correct copy thereof, contained

~

in a sealed envelope, on said day.

1 Jafi VIV, Betz [
eputy City Attorney

12 1 City of Portland
13 |
14
15
16
17
18
19
20
21
22
23
24
25
26

Page |1 — CERTIFICATE OF SERVICE

PORTLAND CITY ATTCRNEY'S OFFICE
1221 SW 4TH AVENUE, RM 430
PORTLAND, OREGON 97204
(503} 823-4047
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| ' .
O i Department of Environmental Quality
regon 811 5W Sixth Avenue
. ) ’ Portland, OR 97204-1390
John A, Kitzhaber, M.13,, Governor (503) 27956096

TTY (503) 229-6993

May 21, 2001

CERTIFIED MAIL No. 70993220000489667271

City of Portland

¢/o Dean Marriott, Director
Bureau of Environmental Services
1211 SW Fifth Ave., Room 1000
Portland, OR 97204-1912

Re:  Notice of Assessment of Civil Penalty
No. WQ/M-NWR-01-100
Multnomah County

On March 18, 2001, an estimated 2.5 million gallons of raw sewage discharged from the City of
Portland’s Ankeny Pump Station to the Willamette River after a power failure. No back-up or
auxilary power was available to the pump station because the back-up supply had been
disconnected by Portland General Electric (PGE) on February 6, 2001, in order to perform road
repairs.

PGE disconnected the back-up power to facilitate repair of a sinkhole that developed on Front
Street near the pump station. According to PGE, City Bureau of Environmental Services (BES)
staff, along with staff from other city agencies, were present at an emergency meeting at the
sinkhole site shortly after the sinkhole developed. At this meeting, PGE informed BES and other
City staff that the road repair work would necessitate de-energizing of the back-up power supply
for the Ankeny Pump Station. BES failed to ensure that the back-up power feed was re-
energized when the road repair was completed prior to the overflow. As the operator of the
pump station, primary responsbility for ensuring that back-up power is available rests with the

City.

Discharging raw sewage to waters of the state violates a state water quality standard. The
discharge of untreated or partially treated sewage to waters of the state presents a potential public
health threat through direct human contact or through contact with insects that have been in
contact with the sewage. Sewage is also a significant water pollutant that can harm aquatic life
and render public waters unfit for human consumption and for recreational, commercial, and
agricultural uses. '

The Willamette River is already significantly polluted by discharges of raw
sewage from the City’s combined sewers that are beyond the City’s current
ability to control. These circumstances make it all the more important that the
City make every possible effort to prevent discharges that are within its ability to
control, such as the one that occurred at the Ankeny Pump Station.

&P
DEQ1




CITY OF PORTLAND {
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The large volume of raw sewage discharged, 2.5 million gallons, had a significant adverse affect
on the Willamette River. Analysis completed by the Department found that even if the river had
met the water quality standard for bacteria upstream from where the pump station discharged, the
overflow would have caused a violation in the numeric bacteria water quality standard for a
minimum of 2.5 miles. Potentially, the discharge could have caused the entire 12.5-mile length
of the Willamette from the discharge point to the confluence with the Columbia River to violate
the bacteria standard.

The City is hable for a civil penalty assessment because it violated Oregon environmental law.
In the enclosed Notice, I have assessed a civil penalty of $10,000. The amount of the penalty is
determined by procedures set forth in Oregon Administrative Rule (OAR) 340-012-0045. The
Department's findings and civil penalty determination is attached to the Notice as Exhibit 1.

Appeal procedures are outlined in Section I'V of the Notice. If the City fails to either pay or
appeal the penalty within twenty (20) days, a Default Order will be entered against the City.

If the City wishes to discuss this matter, or believes there are mitigating factors the Department
might not have considered in assessing the civil penalty, the City may request an informal
discussion by attaching a request to the appeal. A request to discuss this matter with the
Department will not watve the City’s right to a contested case hearing.

I look forward to the City’s cooperation in complying with Oregon environmental law in the
future. However, if any additional violations occur, the City may be assessed additional civil
penalties.

Copies of referenced rules are enclosed. If the City has any questions about this action, please
contact Jeff Bachman with the Department's Office of Compliance and Enforcement in Portland
at (503) 229-5950 or toll-free at 1-800-452-4011.

Sincerely,

Stephanie Hallock
Director

e:winword\letters\Spdxltr.doc

Enclosures

cc: Lyle Christensen, Northwest Region, DEQ
Water Quality Division, HQ, DEQ
Department of Justice
Environmental Protection Agency
Environmental Quality Commission
Multnomah District Attorney
Jan V.V. Betz, Portland City Attorney’s Office
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION

OF THE STATE OF OREGON

)
IN THE MATTER OF: } NOTICE OF ASSESSMENT
CITY OF PORTLAND ) OF CIVIL PENALTY

) No. WQ/M-NWR-01-100

Respondent. ) MULTNOMAH COUNTY
)
I. AUTHORITY

This Notice of Assessment of Civil Penalty (Notice) is issued to Respondent, the City of
Portland, by the Department of Environmental Quality (Department) pursuant to Oregon Revised
Statutes (ORS) 468.126 through 468.140, ORS Chapter 183 and Oregon Administrative Rules
(OAR) Chapter 340, Divisions 11 and 12.

1. VIOLATION
On or about March 18, 2001, Respondent violated ORS 468B.025(1)(b) by discharging
wastes that reduced the quality of stéte waters below the water quality standard established by the
Environmental Quality Commission. Specifically, Respondent caused or allowed approximately
2.5 millon gallons of raw sewage to discharge from its Ankeny Pump Station, off Naito Parkway in
Portland, to the Willamette River, waters of the state as defined in ORS 468B.005(8). Discharging
raw sewage to state waters violates the water quality standard established in OAR 340-041-
0445(2)(e)(B). This is a Class I violation pursuant to OAR 340-012-0055(1)(c).
. ASSESSMENT OF CIVIL PENALTIES

The Department imposes a civil penalty of $10,000 for the violation in Section II, above.
The findings and determination of Respondent's civil penalty, pursuant to OAR 340-012-0045, are
attached and incorporated as Exhibit 1.

IV. OPPORTUNITY FOR CONTESTED CASE HEARING

Respondent has the right to have a formal contested case hearing before the Environmental

Quality Commission (Commission} or its hearings officer regarding the matters set out above, at

which time Respondent may be represented by an attorney and subpoena and cross-examine

Page 1 - NOTICE OF ASSESSMENT OF CIVIL PENALTY
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witnesses. The request for hearing must be made in writing, must be received by the
Department within twenty (20) days from the date of service of this Notice, and must be
accompanied by a written " Answer" to the charges contained in this Notice.

In the written Answer, Respondent shall admit or deny each allegation of fact contained in
this Notice, and shall affirmatively allege any and all affirmative claims or defenses to the
assessment of this civil penalty that Respondent may have and the reasoning in support thereof.

Except for good cause shown:

1. Factual matters not controverted shall be presumed admitted;

2. Failure to raise a claim or defense shall be presumed to be a waiver of such claim or
defense;

3. New matters alleged in the Answer shall be presumed to be denied unless admitted

in subsequent pleading or stipulation by the Department or Commission.

Send the request for hearing and Answer to: Deborah Nesbit, Department of
Environmental Quality, 811 S.W. Sixth Avenue, Portland OR 97204. Following receipt of a
request for hearing and an Answer, Respondent will be notified of the date, time and place of the
hearing.

Failure to file a timely request for hearing and Answer may result in the entry of a Default
Order for the relief sought in this Notice.

Failure to appear at a scheduled hearing or meet a required deadline may result in a
dismissal of the request for hearing and also an entry of a Default Order.

The Department's case file at the time this Notice was issued may serve as the record for
purposes of entering the Default Order.

V. OPPORTUNITY FOR INFORMAL DISCUSSION

In addition to filing a request for a contested case hearing, Respondent may also request an
informal discussion with the Department by attaching a written request to the hearing request and
Answer.

VI PAYMENT OF CIVIL PENALTY

Page 2 - NOTICE OF ASSESSMENT OF CIVIL PENALTY
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VI. PAYMENT OF CIVIL PENALTY
The civil penalty is due and payable ten (10) days after an Order imposing the civil penalty
becomes final by operation of law or on appeal. Respondent may pay the penalty before that time.
Respondent's check or money order in the amount of $10,000 should be made payable to "State
Treasurer, State of Oregon” and sent to the Business Office, Department of Environmental

Quality, 811 S.W. Sixth Avenue, Portland, Oregon 97204,

52 1-01 At Hlaldocd

Date Stephanie Mallock, Director

Page 3 - NOTICE OF ASSESSMENT OF CIVIL PENALTY
CASE NO. WQ/M-NWR-01-100 ewinword\cpnotice\Spdxcpn.doc




EXHIBIT 1

FINDINGS AND DETERMINATION OF RESPONDENT'S CIVIL PENALTY
PURSUANT TO OREGON ADMINISTRATIVE RULE (OAR) 340-012-0045

VIOLATION: Discharging wastes that reduced the quality of state waters below a water

quality standard established by the Environmental Quality Commission in
violation of Oregon Revised Statute 468B.025(1)(b).

CLASSTIFICATION: This is a Class T violation pursuant to OAR 340-012-0055(1)(c).

MAGNITUDE: The magnitude of the violation is major pursuant to OAR 340-012-

0045(1)(a)(B)(i). Based on the volume of raw sewage discharged to the
Willamette River, the Department finds that the violation had a significant
adverse affect on the environment.

CIVIL PENALTY FORMULA: The formula for determining the amount of penalty of each violation

NBPH

"P"

||H||

IIO"

IPR"

NC"

18!
BP +[(0.1 x BP)x (P + H+ O + R +C)] + EB

is the base penalty, which is $6,000 for a Class I, major magnitude violation in the matrix listed in
OAR 340-012-0042(1).

is Respondent's prior significant action(s) and receives a value of 7, pursuant to QAR 340-012-
0045(1)}(c)(A)(viil). At the time of violation, Respondent's prior significant actions, Case Nos.
WOMW-NWR-90-89, WOMW-NWR-94-253, WQMW-NWR-94-305, WOQMW-NWR-95-181,
WQ/SW-NWR-98-013A, and WQ/M-NWR-99-043 consisted of six Class I equivalent violations.

1s the past history of Respondent m taking all feasible steps or procedures necessary to correct any
prior significant action(s) and receives a value of -2 because Respondent has corrected its prior
significant actions.

is whether or not the violation was a single occurrence or was repeated or continuous during the
period of the violation and receives a value of 0 as the violation was not repeated or continuous.

is the cause of the violation and receives a value of 2 as the cause of the violation was Respondent’s
negligent conduct. Respondent’s electrical supplier informed Respondent that it had no effective
back-up power when it rerouted power on February 6, 2001, to facilitate road repairs. Respondent
failed to ensure back-up power was restored after completion of the road repairs. Respondent failed
to exercise reasonable care to avoid the foreseeable risk of commiting the violatton.

is Respondent's cooperativeness in correcting the violation and receives a value of 0. While
Respondent was cooperative, it could not correct the violation, could not make reasonable efforts to
minimize the effects of the violation, and has not taken extrordinary measures to prevent a
reoccurrence of the violation.

CASE NAME: CITY OF PORTLAND

e:winwordiexhibits\Spdxexh.doc -Page 1- CASE NO. WQ/M-NWR-01-100




"EB" s the approximate dollar sum of the economic benefit that the Respondent gained through
noncompliance, and receives a value of 0 as the City did not receive an economic benefit.

PENALTY CALCULATION:

Penalty=BP +[(0.1xBP)x(P+H+0O+R+C)]+EB
=$6,000 + [(0.1 x $6,000) x (7 + (-2 + 0+ 2+ 0)] + $0

= $6,000 + [($600 x 7)] + $0
= $6,000 + $4,200 + $0
= $10,200

Respondent’s total civil penalty is $10,000 as ORS 468.130(1) limits the total penalty for a single violation

to $10,000.

CASE NAME: CITY OF PORTLAND
e winwordiexhibits\Spdxexh.doc -Page 2 - CASE NO. WQ/M-NWR-01-100
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O rego Department of Environmental Quality

I l 811 SW Sixth Avenue-
' , . Portland,. OR 97204-1390
Theodore R. K?longoskl, Governor 503-229-5696

TTY 503-229-6993

August 2, 2004

David P. Meyer

Attorney for Vickers/Nelson

612 SW Morrison Street, Ste 1300
Portland, OR 97205

RE: AQ/AB-NWR-02-181

Dear Mr. Meyer:

On Atgust 2, 2004, the Environmental Quality Commission issiied the attached Final EQC Order in Case
No. AQ/AB-NWR-02-181. The Final Order found that yout client, Vickers/Nelson & Associates, is
liable for a civil penalty of $7,200, to be paid to the State of Oregon. While your client has 60 days to
seek judicial review of the decision, the penalty is due and payable 10 days after the date of the Final
Order, pursuant to Oregon Revised Statute (ORS) 183.090.

Please injmediately send a check or money order in the amount of $7,200, made payable to "State
Treasurer, State of Oregon,” to the Business Office, Department of Environmental Quallty, 811 S.W.

Sixth Avenue, Portland Oregon 97204,

" If we do not receive payment in full by August 12, 2004, we will file the Final Order with the appropriate -
counties, thereby placing a Jien on any property your client owns within Oregon We will'also refer the
Final Order to the Departnient of Revenue and/or a “private collection agency for collection, pursuant to
ORS 293 231. Stal.‘tltory interest on Judgments is nine pefcent per annum.

If you have,a:uy quesuons please call Deborah Nesblt at DEQ's Office of Comphance and Enforcement
in Portland, (503) 229-5340. ‘

Sincerely,

MW}M

Andrea Bonard
Acting Assistant to the Commission

cc:  Businéss Office, DEQ _
Bryan Smith, OCE, OD, DEQ
Air Quality DEQ
Dave Wall, NWR, DEQ
Vickers/Nelson & Associates, Construction ProgramManagement Inc., Attn:

Douglas D Nelson, Reglstered Agent 1420 NW Lovejoy #416, Portland, OR

97209
Ann Redding , Office of Administrative Heanngs Transportation Heamgs

- Division, 1905 Lana Ave NE, Salem, OR 97314,

DEQ1 &%




BEFORE THE ENVIRONMENTAL QUALITY COMMISSION

OF THE STATE OF OREGON
In the Matter of ) -
) EQC Case No. AQ/AB-NWR-02-181
Vickers/Nelson & Associates, ) ‘ : R
}  FINAL ORDER
)
)

On July 15, 2004, the Environmental Quahty Commission consuiered the Pet1t10n
of Vickers/Nelson & Associates for review in this matter. Vickers/Nelson was .
represented by David P. Meyer. The Department was represented by Bryan Smith, '
Environmental Law Specialist and Shelley K. MclIntyre, Assistant Attorney General. The
Comunission considered the written materials supplied by Vickers/Ni elson and the

Departmcnt and it heard oral arguments

Exclusmn of Ev1dence ‘

"The Commission rejects the Petitioner’s challenge to the Administrative Law
Judge’s decision to exclude Exhibits R115, R117, R118, and R119. The Commission
concludes that to the extent, if any, the documents have any technical relevance to the
matter, the evidence would not change the findings of fact or conclusions of law even if
accepted and considered in the manner most favorable to the Petitioners.

‘ Fiﬁdings of Fact
The Commission adopts the Findings of Fact and Conclusions of Law as set out in
the Administrative Law Judge’s Decision (Attached as Exhibit 1 to this Final Order).

Opinion

OAR 340-248-0110(2) is a valid exercise of the Commission’s authority to
interpret and implement ORS 468A.715(1). The actions of the Petitioner and others as
.set out in Findings of Fact establish that Vickers/Nelson supervised and controlled the
renovation project at the John James School, and is thus an “operator” under the

, Department’s rules.




Accordingly, the assessment of the civil penalty of $7,200 against Vickers/Nelson
is affirmed. : - : S :

Dated thiscL day of August, 2004.

s

ch.

Stephanie Hallock, Director :
- Department of Environmental Quality ,
On behalf of the Environmental Quality Comunission

Attachment
GENJ7550 -
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‘BEFORE THE ENVIRONMENTAL QUALITY COMMISSION =

OF THE STATE OF OREGON
In the Matter of )
: ) BQC Case No. AQ/AB- NWR 02-181
. Vickers/Nelson & Associates, ) .
o ) FINAL ORDER
)
)

On July 15, 2004, the Bnvironmental, Quahty Comxmssmn 'cons1dered ﬂae;

cof V1ckers/N elson & Associates for review in this matter VickersANelson was . )
' represented by David P. Meyeér. The Department’ was represented by Bryan Smith,

Envirenmental Law Spec1ahst and Shelley K. McIntyre Assistant Attorney General. The
- Comrhission considered. the writteh materials supplied by Vickers/Nelson and the

' Depaftment and it heard ‘oral arguments

'Exolusmn.of EVJdence .

The Cotnmission réjects the Petitioner’s challenge to the Administrative Law

| ‘Judge’sl decision to exchude Exhibits R115, R117, R118, and R119. The Commission
concludes that to the extent, if any, the documents have any technical relevance to the

matter, the evidence would not change the findings of fact or ¢onclusions of law even if

: accepted and considered in the manner most favorable to the Petiticners.

: Fin'dings ef Faet' -

The Comimission adoijts the Findings of Fact and Conclusions of Law as set out in

. the Administrative ‘LaW Judge’s Deéision (Aitached as Exhibit I to this Final Order). -

Opinion

: QAR 340-248- 01 10(2)is & Vahd exercisé of the Commission’s authonty to
interpret and implemeént ORS 468A.715 (1) The actlons of the Petitioner and othets as

:set out in Findings of Fact establish that Vlckers/N elson supewlsed and controlled the

renovation project at the John James School, and is thiis an “operator” under the

. Department’s rules.




Accordmgly, _the assessment of the e1vil penalty of $7 200 ageunst Vlckers/N elson
is affirmed. e , S

I o
Dated thisad day of Aug_ast, 200'4. ‘

: Stephame Haﬂock DlI'eC‘IZOI :
Department of Environmental Quality : i

- On behalf of the Envuenmental Quahty Camzmssmn SRR
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Theodere . Kulongoski, Governor
August 2, 2004

David P. Mever e

“Attorney for Vickers/Nelson

612 SW Morrison Street, Ste 1300
Portland, OR 97205

RE: AQ/AB-NWR-02-181

Dear Mr. Meyer:

On Atngust 2, 2004, the Environmental Quatity Commission issued the attached Final EQC Order in Case
No. AQ/AB-NWR-02-181. The Final Order found that your client, Vickers/Nelson & Associates, is-
Lable for a civil penalty of $7.200, to be paid to the State of Oregon. ‘While yout ¢lient has 60 days to
seek judicial review of the decision; the penalty is dué and ‘payable 10 days after. the date of the Final
Order pursuant to: Oregon Rewsed Statute (ORS) 183 090 ' _ .

Please mmedlately send a check or money order i the amount of $7,200, ~made payable 1o "State

Treasurer, Stats of Oregon,” to the Businéss- Ofﬁce Department of Env:renmeutal Quahty, 811 S W.

‘ _"Smth Avériua, Perﬂand Orego:u 97204

If we do not receive payment in full by Aupust 12, 2004 we W:LH file the Finat Order with the appropriats .

counties, thereby placing alien on any property your client owns within Oregon We will also refer the
Final Order to the Departmient of Reyenue and/or 4 private co]lecuon ageney for eollection, pursuant to
ORS 293.231. Statutory interest on Judgments is nine percent per anmurm.

If you havefany questmus pIease call Deborah N esbit at DEQ 5 Office of Comphanee and Enforcement
1n Portland, (503) 229-5340,

Smcerely,

Andrea B onard
Actmg Asmstant to the COL‘DDILSSIO]J

ce: Busmess Office, DEQ
- Bryan Smith, OCE, oD, DEQ
Adr Quality DEQ

Dave Wall, NWR, DEQ :
Vickers/Nelson & Associates, Construction Program Managemeut Inc.; Attn:

Douglas D: Nelson, Reg:tstered Agent 1420 NW LOVeJoy #416, Portland, OR

97209
Ann Redding , Office of Administrative Heanngs Tramsportation Hearmgs

'DLVlSlOB 1905 Lana Ave NE, Salem, OR 97314,

DEQ-1

Olﬂeg On ‘ - Department of Environmental Quality
' —y : : 811 SW Sixth Avenue
, Portland,.OR 97204-13%0

: 5083-229-5696

TTY 503-229-6993
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State of Oregon

Department of Environmental Quality Memorandum
Date: June 24, 2004
To: Environmental Quality Commission &Vv
From: Stephanie Hallock, Director % W
Subject: Agenda Item B: Contested Case No. AQ/AB-NWR-02-181 regarding
Vickers/Nelson & Associates, Construction Program Management, Inc., July 15,
2004 EQC Meeting :
Appeal to On October 27, 2003, Vickers/Nelson & Associates, Construction Prog;am
EQC Management, Inc., appealed the Proposed Order (Attachment H) that assessed the
company a $7,200 civil penalty for failing to require an asbestos abatement
contractor licensed by the Department of Environmental Quality (DEQ,
Department) to conduct an asbestos abatement project on a North Portland facility.
Background  On September 12, 2001, Vickers/Nelson & Associates, Construction Program

Management, Inc. (Vickers) entered into a contract with Portland Public Schools
(PPS) to provide project management services for PPS, including renovation work
at the James John Elementary school, at 7439 North Charleston Avenue, Portland,
Oregon. The work at the school included removing and replacing sheet vinyl from
the floor of a boy’s restroom. Vickers’ agreement with PPS designated Vickers as
an “owner’s representative” for the project, making Vickers the intermediary
between PPS and all contractors hired to do renovation work. Vickers solicited
bids for the project, and then forwarded those bids and its recommendations to
PPS. Foilowing this process, PPS contracted with Cedar Mill Construction
Company (Cedar Mill), which then sub-contracted with Addison Interiors to
remove the flooring in the boy’s restroom.

On August 7, 2002, PPS emailed and left a telephone voice message with Vickers
advising that “CONTRACTOR CANNOT REMOVE UNTIL WE TEST FOR
ASBESTOS” (emphasis in PPS original email). On August 8, Vickers notified
Cedar Mills to start work on the project. On August 9, Vickers instructed Cedar
Mill not to remove the flooring until August 13, after an asbestos test was
complete.

Vickers learned on August 13, that the test results showed that the flooring .
contained asbestos. On the same day, Cedar Miil told Vickers that Addison had
already removed the flooring. Vickers “shut down the site” until the extent of
contamination could be determined.

On Aungust 14, DEQ inspected the school and found that the boy’s restroom




Agenda Item B: Contested Case No. AQ/AB-NWR-02-181 regarding Vickers/Nelson &
Associates, Construction Program Management, Inc.

July 15, 2004 EQC Meeting
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flooring, which contained friable asbestos, had been removed dry, carried through
the school corridors, and placed in an uncovered dumpster,

On March 3, 2003, DEQ issued to Vickers a Notice of Civil Penalty Assessment
alleging that Vickers had violated Oregon Revised Statute (ORS) 468A.715(1)
and Oregon Administrative Rule (OAR) 340-248-0110(2) by allowing a
contractor, who was not a Department-licensed asbestos abatement contractor, to
conduct an asbestos abatement project on a facility it operated.

A contested case hearing was held, and on October 9, 2003, the Administrative
Law Judge issued a Proposed Order (Attachment H) holding that Vickers was
liable for the violation and the $7,200 civil penalty.

In its Exceptions and Brief (Attachment E) and its subsequent Reply Brief
(Attachment A) Vickers requests that the Commission adopt alternate findings of
fact and alternate conclusions of law, and reverse the Administrative Law Judge’s
conclusion that Vickers is liable for the violation.

In its Response Brief (Attachment B), DEQ requests that the Commission uphold
the Proposed Order.

Issues On The over-arching issue is whether or not Vickers was an “operator” of the facility,

Appeal or the renovation project at the facility, such that it should be held liable for failing
to require a Department-licensed asbestos abatement contractor to conduct an
asbestos abatement project. Vickers argues that it was not an operator, while the
Department argues that Vickers was an operator.

OAR 340-248-0010(33) defines “owner or operator” as follows: “any person who
owns, leases, operates, controls, or supervises a facility being demolished or
renovated or any person who owns, leases, controls, or supervises the demolition
or renovation operation or both.”

Regarding this issue, Vickers makes four exceptions to the Administrative Law
Judge (ALJ) decision:

1. Vickers argues that the ALJ erred by excluding evidence of DEQ’s action in
prior cases. Vickers argues that this evidence should be admissible to demonstrate
that DEQ’s interpretation of the applicable statutes and rules was inconsistent as
applied to Vickers.
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2. Vickers argues that the Federal AHERA (Asbestos Hazard Emergency
Response Act) requirements should have been admissible to establish that PPS had
a non-delegable asbestos abatement duty. Vickers also argues that this duty makes
PPS the operator of the facility, and thus the only party liable for the violation.

3. Vickers argues that the Findings of Fact Numbers 1 through 10 are irrelevant,
because they fail to show that Vickers was an owner or operator of the Facility.
Vickers argues that the determination of whether or not it was the operator must be
based on the contractual relationship between Vickers and PPS.

4. Vickers argues that the Proposed Order is legally contradictory, and contrary to
the law, because the ALJ improperly expanded the legislative scope of individuals
and entities liable for violations of environmental laws.

DEQ responds to these exceptions as follows:

1. DEQ replies that the ALJ properly excluded evidence of DEQ’s prior action
in a similar case, because those prior cases are not relevant to the issue of
whether or not Vickers committed the violation.

2. DEQ replies that the ALJ properly excluded federal AHERA requirements
which create asbestos obligations for schools, because AHERA does not apply to
Vickers. Regardless of whether or not PPS complied with its own AHERA
asbestos requirements, nothing in the AHERA requirements would exempt
Vickers from meeting its own obligations under asbestos control laws.

3. DEQ replies that the Findings of Fact Numbers 1 through 10 are relevant to
show that Vickers was an owner or operator of the facility, because the definition
of operator does not require the existence of certain contractual relationships
between parties, but rather focuses on facts indicative of “ownership, operation,
control or supervision” of the facility. The Department also argues that the rules
contemplate that there may be one or more operators of a facility.

4. DEQ replies that the ALJ properly applied the governing statutes and rules
recognizing that there could be more than one “owner or operator” and properly
concluded that Vickers was an operator based on the extent of control Vickers
had over the facility or renovation project. :

EQC The Commission has the authority to hear this appeal under OAR 340-011-0132.
Authority
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Alternatives The Commission may:
1. Asrequested by the Department, uphold the ALJ’s Proposed Order that
Vickers failed to require a Department-licensed asbestos abatement
contractor to conduct an asbestos abatement project on a facility it operates
and is liable for the $7,200 civil penalty.
2. Asrequested by Vickers, reverse the ALJ’s decision, based on the reasoning
offered by Vickers.
Uphold the ALJ’s decision, but adopt different reasoning.
4. Remand the case to the ALJ for further proceeding and to consider new
evidence.

w

In reviewing the proposed order, findings of fact and conclusions of law, the
Commission may substitute its judgment for that of the ALJ except as noted
below.! The proposed order was issued under current statutes and rules
governing the Hearing Officer Panel Pilot Project.” Under these statutes, the
Department’s contested case hearings must be conducted by a hearing officer (or
ALJ) appointed to the panel, and the Commission’s authority to review and
reverse the ALJ’s decision is limnited by the statutes and the rules of the
Department of Justice that implement the project.

The most important limitations are as follows:

(1) The Commisston may not modify the form of the ALJ’s Proposed Order in
any substantial manner without identifying and explaining the
modifications.’

(2) The Commission may not modify a recommended finding of historical fact
unless it finds that the recommended finding is not supported by a
preponderance of the evidence. > Accordingly, the Commission may not
modify any historical fact unless it has reviewed the entire record or at least
all portions of the record that are relevant to the finding.

(3) The Commission may not consider any new or additional evidence, but may
only remand the matter to the ALJ to take the evidence. ° ‘

' OAR 340-011-0132.

2 Or Laws 1999 Chapter 849.

Id. at § 5(2); § 9(6).

*1d. at § 12(2).

SId. at § 12(3). A historical fact is a determination that an event did or did not occur or that a
circumstance or status did or did not exist either before or at the time of the hearing.

®Id. at § 8; OAR 137-003-0655(4).
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Attachments

The rules implementing these statutes also have more specific provisions
addressing how Commissioners must declare and address any ex parte
communications and potential or actual conflicts of interest.’

In addition, the Commission has established by rule a number of other procedural

provisions, including:

(1) The Commission will not consider matters not raised before the hearing

officer unless it is necessary to prevent a manifest injustice. ®

(2) The Commission will not remand a matter to the ALJ to consider new or

@ >

“TmQamEmun
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additional facts unless the proponent of the new evidence has properly filed a

written motion explaining why evidence was not presented to the hearing
officer.”

Appeliant’s Reply Brief, dated January 16, 2004.
Department’s Response to Appellant’s Exceptions and Brief, dated December
29, 2003.

Letter from Mikell O’Mealy, dated December 29, 2003.

Department’s request for an extension, dated December 29, 2003
Appellant’s Exceptions and Brief, dated November 26, 2003.

Letter from Mikell O’Mealy, dated October 31, 2003.

Appellant’s Petition for Commission Review, dated October 27, 2003.
Proposed Order for Assessment of Civil Penalty, dated October 9, 2003.
Appellant’s Closing Argument and Memorandum of Legal Authority, dated
August 25, 2003.

Department’s Closing Argument, dated August 15, 2003.

Department’s Memorandum of Legal Authority, dated August 14, 2003.
Appellant’s Hearing Memorandum, dated July 10, 2003.

. Exhibits from Hearing of July 11, 2003.

P1. Notice of Assessment of Civil Penalty, dated March 6, 2003.

P2.  Appellant’s Request For Hearing and Answer, dated March 20, 2003.
P3.  Corrected Notice of Hearing dated June 17, 2003.

P4. Notice of Contested Case Rights, dated June 17, 2003.

101. Contract between Vickers and PPS, dated September 12, 2001.

102. Vickers’ Invitation to Quote, dated July 22, 2002.

103. Project general notes and floorplan.

" OAR 137-003-0655(5); OAR 137-003-0660.
" OAR 340-011-0132(3)(a).

*Id. at (4),




Agenda Itemn B: Contested Case No. AQ/AB-NWR-02-181 regarding Vickers/Nelson &
Associates, Construction Program Management, Inc,
July 15, 2004 EQC Meeting

Page 6 of 6

104.
105.
106.
107.
108.
109.
110.
111.
112.
113.
114.

116.

119.

120.
121.

122.

Al

A2,
A3.
A4,

A5,
Ab.
A7,
A8.
A9.

Contract between PPS and Cedar Mill.

Insurance Policy for Cedar Mill.

Oregon Workers’ Compensation Certificate of Insurance.

Cedar Mill’s Performance Bond.

Cedar Mill’s Payment Bond.

Emails between Ann White and Linda Cameron, dated August 7, 2002.
Notice to Proceed sent by Vickers to Cedar Mill, dated August 8, 2002,
Letter from Cedar Mills to Vickers, dated August 14, 2002.

Answer from Addison Interiors, dated March 11, 2003.

Handwritten notes, undated.

Letter from Apex Environmental to Linda Cameron, with attached
invoices, dated September 17, 2002.

Notice of Violation and Assessment of Civil Penalty (to Princeton
Property Management), dated September 30, 2002,

Emails between Dave Wall and Bryan Smith, dated December 10 and
16, 2002.

Enforcement Referral for Cedar Mill.

Emails sent by Don Larson and Tulla Stocker, dated August 15 and 16,
2002.

Contract between Apex Envirenmental and PPS, dated July 1, 2001.
Facsimile from Apex Environmental to Dave Wall, dated August 21,
2002.

Inspection Report, dated August 19, 2002. ‘

Asbestos Abatement Project Notification, dated August 14, 2002.
Vickers request for bids entitled “Scope of Services,” dated Summer,
2002.

Letter from Cedar Mills to Vickers, dated August 14, 2002,

Notice of Noncompliance sent to Vickers, dated October 23, 2002.
Contract between Vickers and PPS, dated September 12, 2001.

Letter from Robert Enninga to Vickers, dated August 21, 2001.
Emails between Ann White to Linda Cameron, sent between August 7
and 9, 2002.

Al0Q. Notice to Proceed sent by Vickers to Cedar Mill, dated August 8, 2002.
All. Facsimile from Greg Vickers to Bryan Smith, dated April 15, 2003.
Al2. Letter from Cedar Mill to Vickers, dated August 14, 2002.

Report Prepared by: Mikell O’Mealy
Assistant to the Commission
Phone: (503) 229-5301



1 BEFORE THE ENVIRONMENTAL QUALITY COMMISSICON
2 OF THE STATE OF OREGON
3 || IN THE MATTER OF: )
¢ VICKERS/NELSON & ASSOCIATES, g No. AQ/AB-NWR-02-181
5 || CONSTRUCTION PROGRAM )
MANAGEMENT, INC. ) PETITIONER’S REPLY BRIEF
; | %
Vickers/Nelson. )
! )

8 DEQ’s Response to Petitiocner’s Exceptions and Brief totally
2 Ifails to answer any of the legal arguments made by Petitioner.
10 |} Indeed, it virtually acknowledges the legal errors when, in the
11 ||1ess than half a page devoted to legal insufficiency (bottom of

1 page 4 and top of page 5), it suggests that the Administrative
Law Judge’s Proposed Order may be “weak.”
13 DEQ imnaccurately states, “Petitioner does not dispute the
14 Hlfacts.” 1Indeed, Petitioner strongly challenges the so-called
15 || “facts” as irrelevant to the legal issues. It is noteworthy
1¢ ||that the Proposed'Order containg no Finding of Fact that
17 Petitioner was an “owner or operator” under the meaning of the
statute. Making that a Conclusion of Law is not the same as
18 making that a Finding of Fact, something that cannot be done
13 ||pased on the uncontradicted evidence. Indeed, DEQ relies on a
20 |{tautology: Petitioner is an operator because it is an uperator.
21 DEQ fails to show why the exclusion of prior agency action
- was not improper under the Moke decision, yet the evidence is
that this prior agency action was admittedly the very predicate
23 of the false Notice of Assessment in this case. This exclusion
24 llcame in the face of the general ruleg of administrative law that
25 Ifit ig better to receive evidence that has any possible relevance
7 lithan to exclude it. Here the exclusion was to save the agency ,
RECEIVED
Page 1 - PETITIONER'S REPLY BRIEF | JAN 16 2004

Davip P, MEYER, P.C,

621 SW Marrison St, Ste 1300
Portland, OR 97205-3846 Oregon DEQ

(503) 2241006 Office of the Director
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staff from the embarrassment of having initiated this penalty

based on a factually false Notice of Assessment.

DEQ’s failure in any way to respond to the Petitiocner’s

legal arguments is most telling:

1. Petitioner pointed out the complete legal
contradiction in the Proposed Order when it states
that “[T]he context of the statutory term ‘owner or
operator’ can be determined from the ordinary meaning
of these words” and then proceeds to state that “the
term ‘owner or operator’ i1s inexact” so0 as to require
reference to “extrinsic indicators.” DEQ faills to
respond; onhe assumes because it can't. .
2. Petitioner referred to the dictionary definition
of “operator” to show that it would not be covered by
that definition. DEQ fails to respond because it
cannct. Indeed, only by going far beyond the
definition of “operator,” to include a variety of
other persons whom the legislature did not subject to
liability, does DEQ attempt to impose liability on a
classes of people upon which the legislature did not
seek to impose liability.

3. Petitioner cited the law that an administrative
agency has no authority to expand the scope of laws
beyond that intended by the legislature. That is
particularly the case for a statute imposing
penalties, which provisions and definitions must be
strictly construed. DEQ fails to address the clear
Oregon law, cited in Petitioner’s Brief.

4. Petitioner pointed out that the very premise of
DEQ’s attempt to penalize Petitioner was the false

allegation in the Notice of Assessment that Petitioner

Page 2 - PETITICNER’S REPLY BRIEF

Davie P. MEYER, P.C.
621 SW Morrison St, Ste 1300
Portland, OR 97205-3816
{503) 224-1096
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“acted as the operator of the Facility when it hired

CMC as the general contractor, and as the principal

Vickers failed to hire a licensed asbestos abatement

contractor.” When it turned out that this was an

entirely false predicate for the assessment, staff

just bull-dogged its way to impcse liability on an

-entity which was merely “the intermediary or ‘go

between’ between PPS and all contractorg hired [by the

School District, not Vickers] to do the renovation

work.” (Finding #3, which is accurate)

In short, DEQ falsely charged Petitioner and when that
became apparent, decided bull-headedly to proceed anyway,
improperly expanding those limited classes of persons upon which
the legislature chose to impose penaltieg for acts over which
they had substantial control, as either an “owner or operator.”
The Commission itself should rein in a runaway prosecution that,
while starting off with a legally correct, but factually false
premise, couldn’t and wouldn’t acknowledge its mistakes. The
Commission should see to it that the statute is strictly imposed
only upon those upon whom the legislature decided should suffer
penalties, which must be strictly construed, not upon those
additional people whom the staff seeks to include in its

amorphous net. This is particularly the case where staff acts

avavi
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go discriminatorily when it fails to impose liability on the

School District, about which where can be no doubt of liability!

Respectfully submitted,
DATED this 15% day of January, 2004.

DAVID P. MEYER, P.C.

Vo

A N N—
David P. Meyer, OSE 890352
Attorney for Vickers/Nelson
612 SW Morrison St, Ste 1300
Portland, OR 97205-3816
(503) 224-1096
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CERTIFICATE OF SERVICE

I hereby certify that I served the foregoing PETITIONER'S

REPLY BRIEF on:

Mikell O'Mealy Shelley K. McIntyre
Environmental Quality Agsistant Attorney General
Commigsion Natural Resources Section
811 SW 6th Ave Oregon Department of Justice
Portland OR 97204-1334 _ 1515 8W Fifth Ave Ste 410

Portland OR 97201

by mailing a full, true and exact copy thereof with the
U.S. ‘Postal Service in Portland, Oregon in a sealed, first-
class postage prepaid envelope to the attorney’s or party’s
last known address ag shown above on the date set forth
below.

by causing a full, true and exact copy thereof to be
delivered by handing it to the attorney or party as shown
above on the date set forth below. '

by faxing a full, true and exact copy therecf to the
attorney’s  telephonic facsimile communication device,
maintained by ‘the attorney, as shown above, which was
operating on the date set forth below. Attached 1is the
printed confirmation of receipt of the message generated by
the transmitting machine.

DATED this 15" day of January, 2004.

M

David P. Meyer

Page 1 - CERTIFICATE OF SERVICE

DaviD P. MEYER
621 SW Morrisen St, Ste 1300
Portland, OR §7205-3818
{503) 224-1098




HARDY MYERS PETER D. SHEPHERD
Attorney General Deputy Attorney General
DEPARTMENT OF JUSTICE
GENERAL COUNSEL DIVISION
December 29, 2003 RECE‘VED

DEC 2 1 2003
Oregon DEG

Mikell O'Mealy

Environmental Quality Commission
811 SW 6™ Ave.

Portland, Oregon 97204

Office of the Director

Ré. Vickers/Nelson & Assoc.
DEQ’s No. AQ/AB-NWR-02-181

Dear Ms. O’Mealy:
Enclosed 1s DEQ’s Response to Petitioner’s Exceptions and Brief in this matter.
Sincerely,

,%S«\;S&ﬁ%‘& NS

Shelley K. Mclntyre
Assistant Attorney General
Natural Resources Section

cC: David P. Meyer, P.C.
Bryan Smith, DEQ

1515 SW Fifth Ave, Suite 410, Portland, OR 97201 Telephone: (503) 229-5725 Fax: (503) 229-5797 TTY: (503) 378-5938
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION

OF THE STATE OF OREGON
In the Matter of )
) DEQ’s RESPONSE to PETITIONER’S
VICKERS/NELSON & ASSOCTATES, ) EXCEPTIONS AND BRIEF
CONSTRUCTION PROGRAM )
MANAGEMENT, INC,, ) Case No. AQ/AB-NWR-02-181
an Oregon corporation, ) Multnomah County
, )
Petitioner, )

INTRODUCTION

This matter concerns a civil penalty assessment for violations of the Department of
Environmental Quality’s (Department or DEQ) asbestos rules. On October 9, 2003, Andrea H.
Sloan, an administrative law judge (ALJ) for the Office of Administrative Hearings, issued a
Proposed Order finding that Petitioner allowed an unlicensed person to perform an asbestos
abatement project on a facility that it operated proposing a civil penalty in the amount of §7,200.
Petitioner timely filed a Petition for Commission Review and Exceptions to the Proposed Order.

Petitioner asserts that (1) exclusion of certain exhibits were prejudicially erroneous, (2) the
proposed Findings of Fact Nos.1 through 10 are trrelevant and should be stricken, (3) the Opinion is
legally flawed, and (4) the proposed Conclusions of Law are not supported by the facts and are
based on an incorrect analysis of the law. In short, Petitioner argues that it was not an “owner or
operator” of the asbestos-containing property during the relevant time period and, therefore, is not
liable for the violations that occurred at the property.

Petitioner does not dispute the facts; it merely asserts that they fail to support the allegation
that Petitioner was an owner or operator of the facility. Petitioner also makes much of the fact that
DEQ did not pursue a civil penalty agaiﬁst Portland Public Schools (PPS) as owner of the property.
Petitioner is wrong on the law. First, whether DEQ assessed a civil penalty against PPS is
irrelevant to whether Petitioner violated the asbestos rules. Second, nothing in the law exempts

project managers from liability under the asbestos rules.

. Page1-  DEQ’s Response to Petitioner’s Exceptions and Brief---Case No. (AQ/AB-NWR-02-181)
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COMMISSION’S AUTHORITY FOR MODI¥YING THE
HEARING OFFICER’S FINDINGS OF FACT

Under the provisions governing contested cases conducted by an ALJT assigned from the
Administrative Hearings Office, if the agency modifies the form of order issued by the ALJ in any
substantial manner, the agency must explain why it made the modification. 1999 Or. Laws, c. 849
§12(2). In addition, an agéncy may not modify a “finding of historical fact” made by the assigned
ALJ unless the agency determines that the finding of historic fact made by the ALT is not supported
by a preponderance of the evidence in the record.’ 1999 Or. Laws, c. 849 §12(3).

PETITIONER’S EXCEPTIONS

L Petitioner objects to the ALJ's Evidentiary Rulings. In contested case hearings,
irrelevant, immaterial, or unduly repetitious evidence “shall be excluded but erroneous rulings on
evidence shall not preclude agency action on the record unless shown to have substantially
prejudiced the rights of a party.” ORS 183.450(1). Under the Department’s rules for contested
cases, evidence may be admitted if it is “relevant and material to either proving or disproving the
matters asserted in the Department’s Notice.” OAR 340-011-0131(a).

a. Bvidence of Prior Agency Action.

Exhibits R115, R117, and R118 relate to a violation that was settled and never went to
hearing. Petitioner argues that these documents are relevant because the Princeton case “was the
very predicate” of the Departrhent’s Notice in this case and was the Department’s “basis and
rationale for its prosecution of the present case.” Petitioner argues that by admitting these exhibits,

it could prove that its case can be distinguished on the facts and, therefore, it is not liable. This

“argument fails for two reasons.

First, contrary to Petitioner’s assertion, DEQ did not rely on the Princeion case in bringing
this case. Second, even if the operator in the Princeton case was differently situated than Petitioner,

that case would not necessarily exonerate Petitioner. The Department has taken enforcement action

1 A “finding of historical fact” is a determination by the administrative law judge that an event did or did not oceur
in the past or that a circumstance or status did or did not exist either before the hearing or at the time of the hearing.
1999 Or. Laws, c. 849 §12(3).

Page2-  DEQ’s Response to Petitioner’s Exceptions and Brief--Case No. (AQ/AB-NWR-02-181)




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

against scores of violators of the asbestos rules. Each one is slightly different on the facts, but the
Department has held persons other than the property owner or actual demolition contractors liable
in the past.

Petitioner cites to Moke, Inc. v. OLCC, 68 Or. App. 800 (1984) in support of its argument
that the ALJ erred in excluding the exhibits at issue. In Moke, the OLCC had denied a liquor
dispenser’s application for a license even though it previously had granted a license to another
entity under very similar facts. The OLCC had even taken official notice of certain facts concerning
the application that it had granted. The problem was that the OLCC failed to provide any
explanation of why it granted the one application but denied the other. Here, the ALI’s exclusion
of these exhibits was proper because Petitioner failed to demonstrate the relevancy of these exhibits
to the matters asserted in the Department’s Notice.

b. The Federal AHERA Reguirements,

Petitioner argues that the federal AHERA requirements referred to in Exhibit R119 are
admissible and were erroneously excluded. The ALIJ properly excluded this exhibit because
references to AHERA are irrelevant to the case against Petitioner. The federal AHERA
requirements create liability for schools. Petitioner is not a school. Petitioner is the entity named
in the Notice, and AHERA does not apply to Petitioner.

Petitioner argues that AHERA is relevant because the Supremacy Clause imposes non-
delegable duties on schools. However, Petitioner does not show that AHER A was intended to
occupy the field in such a manner that it limits obligations of others. In essence, Petitioner
argues that AHERA, which was designed to force schools to take extra care to protect children
from asbestos, allows coniractors and other owners or operators to ignore the impacts of their
asbestos abatement on children. Just because PPS had a duty under federal law to take certain
actions concerning asbestos does not mean that Petitioner is exempt from complying with
Oregon’s asbestos rules.

i
1

Page3-  DEQ’s Response to Petitioner’s Exceptions and Brief---Case No. (AQ/AB-NWR-02-181)
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2. Petitioner objects to Findings of Fact Nos. 1-10 as being irrelevant because they
Jail to show that Petitioner was an owner or operator of an asbestos abatement facility.
Petitioner appears to argue here that it could not be an “owner or operator” because the school
was the owner or operator. This is erroneous. Petitioner presents no logical legal or policy
reason in favor of such an interpretation. The Department’s rules contemplate that there may be
one or more operators of a facility, each of whom is responsible for complying with those rles

Petitioner also states that “the determination of whether Petitioner was an ‘operator’
under the Oregon air quality laws must be based on the contractual relationship between
Petitioner and PPS (Portland Public Schools).” This is incorrect. Whether Petitioner was an
“operator” does not depend on the contractual relationship between Petitioner and PPS. QAR
340-248-0010(33) defines “owner or operator” as “any person who owns, leases, operates,
controls, or supervises a facility being demolished or renovated or any person who owns, leases,
operates, controls, or supervises the demolition or renovation operation, or both.” (Emphasis
added.) The definition of “operator” does not require the existence of certain contractual
relationships between parties. 'In fact, the rule requires the Department to gather facts indicative
of “ownership, operation, control, or supervision” rather than focus solely on contractual |
relationships.

The proposed Findings of Fact provide the basis for the legal conclusion that Petitioner
had “ownership, operation, control, or supefvision” of the Facility. They thus support the ALI’s
Conclusion of Law that Petitioner was an “operator” of the school during August, 2002.
Therefore, they should not be stn'ckén.

3. Petitioner argues that the Administrative Law Judge’s Opinion is legally flawed.
Petitioner’s vituperative assauli on the ALI’s Opinion simply argues the facts and missés the
point. The Commission and the Department have had to apply the definition of “owner or
operator” to unusual fact sifuations several times, Except in cases of strict liability for the owner
of the real property or the facility, the legal issue often turns on the extent of control the

respondent had over the facility and the demolition or renovation operation itself.

Pagc4-  DEQ’s Response to Petitioner’s Exceptions and Brief---Case No, (AQ/AB-NWR-02-181)
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The Department submitted a Memorandum of Legal Authority August 14, 2003, which
we incorporate herein by this reference. That Memorandum provides the legal analysis for why
Petitioner was an “owner or operator”’ under Oregon law governing asbestos abatement projects
and will not be repeated here. If the Commission believes that the ALJ’s Opinion portion of the
Proposed Order is weak for the reasons Petitioner suggests, the Commission could adopt the
Department’s Memorandum in lieu thereof.

4. Petitioner argues that the ALJ’s proposed Conclusions of Law are neither
supported by the facts nor based on a correct analysis of the governing statute. This exception
basically is a summary of all that has gone before it. Again, Petitioner is wrong. Even if
Petitioner was merely a “project manager” or “management agent” and did not have a contractual
arrangement with the party performing the asbestos abatement, the factual record supports the
conclusion that Petitioner controlled or supervised the demolition and renovation project at the
school. Because Petitioner controlled or supervised the project, it was an “owner or operator” as

that term is used for asbestos abatement projects.

DATED this 2 ’ f day of December 2003.

Respectfully submitted,

Assistant Attorney General
For the Department of Environmental Quality

GENHB022.D0OC

Page 5-  DEQ’s Response to Petitioner’s Exceptions and Brief---Case No. (AQ/AB-NWR-02-181)



CERTIFICATE OF SERVICE BY MAIL

I certify that on December 30, 2003, I served DEQ’S RESPONSE TO
PETITIONER’S EXCEPTIONS AND BRIEF in Case No. AQ/AB-NWR-02-181 upon
the following persons by mailing a true, exact, and full copy thereof to them at the
following addresses:
David Meyer, P.C.
621 SW Morrison St., Ste. 1300
Portland, Oregon 97205
Bryan Smith
Department of Environmental Quality

811 SW 6™ Ave.
Portland, Oregon 97204
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Linda Laughhn v
Oregon Department Of Justice




()Tre On ‘ Department of Environmental Quality
811 5W Sixth Avenue
Portland, OR 97204-1390

503-229-5696
- TTY 503-229-6993

Theodore R. Kulongoski, Governor

December 29, 2003 -

Via Certified Mail

Bryan Smith |

Environmental Law Specialist
811 SW Sixth Ave.

Portland, OR 97204

RE: AQ/AB-NWR-02-181

Dear Mr, Smith:

On December 29, 2003, the Environmental Quality Commission received your request for a one
week extension of the deadline for submitting the Départment’s Reply Brief in the above
referenced case. Your request has been granted and the Reply Brief must now be filed by January
4,2004. - '

If you have any questions, please call me at 503-229-5301 or 800-452-4011 ext. 5301 within the
-state of Oregon. - '

Sincerely,

kL O

Mikell O'Meal

Assistant to the Commission

cc: Shelley McIntyre, Oregon Department of Justice
David P. Meyer, Attorney for Vickers/Nelson, 612 SW Morrison St., Ste 1300, Portland,

OR 97205-3816

DEQ1 <y




Oregon Administrative Rules 340-011-0132

Alternative Procedure for Entry of a Final Order in Contested Cases Resulting from Appeal of
Civil Penalty Assessments

(1) Commencement of Review by the Commission:

(a) Copies of the hearing officer's Order will be served on each of the participants in accordance
with OAR 340-011-0097. The hearing officer's Order will be the final order of the
Commission unless within 30 days from the date of service, a participant or a member of the
Commission files with the Commission and serves upon each participant a Petition for
Commission Review. A proof of service should also be filed, but failure to file a proof of
service will not be a ground for dismissal of the Petition.

(b) The timely filing of a Petition is a jurisdictional requirement and cannot be waived.

(c) The timely filing of a Petition will automatically stay the effect of the hearing officer's Order.

(d) In any case whére more than one participant timely serves and files a Petition, the first to file
will be the Petitioner and the latter the Respondent. :

(2) Contents of the Petition for Commission Review. A Petition must be in writing and need only
state the participant's or a Commissioner's intent that the Commission review the hearing
officer's Order.

(3) Procedures on Review:

(a) Petitioner's Exceptions and Brief: Within 30 days from the filing of the Petition, the Petitioner
must file with the Commission and serve upen each participant written exceptions, brief and
proof of service. The exceptions must specify those findings and conclusions objected to, and
also include proposed alternative findings of fact, conclusions of law, and order with specific
references to the parts of the record upon which the Petitioner relies. Matters not raised before
the hearing officer will not be considered except when necessary to prevent manifest injustice.

(b) Respondent's Brief: Each participant will have 30 days from the date of filing of the
Petitioner's exceptions and brief, in which to file with the Commission and serve upon each
participant an answering brief and proof of service. If multiple Petitions have been filed, the
Respondent must also file exceptions as required in (3)(a) at this time.

(¢c) Reply Brief: Each participant will have 20 days from the date of filing of a Respondent's
brief, in which to file with the Commission and serve upon each participant a reply brief and
proof of service. |

(d) Briefing on Commission Invoked Review: When one or more members of the Commission
wish to review a hearing officer's Order, and no participant has timely filed a Petition, the
Chairman will promptly notify the participants of the issue that the Commission desires the
participants to brief . The Chairman will also establish the schedule for filing of briefs. The
participants must limit their briefs to those issues. When the Commission wishes to review a
hearing officer's Order and a participant also requested review, briefing will follow the
schedule set forth in subsections (a), (b), and (c¢) of this section.

(e) Extensions: The Chairman or the Director, may extend any of the time limits contained in this
rule except for the filing of a Petition under subsection (1) of this rule. Each extension request
must be in writing and be served upon each participant. Any request for an extension may be
granted or denied in whole or in part. "



(f) Dismissal: The Commission may dismiss any Petition if the Petitioner fails to timely file and
serve any exceptions or brief required by this rule. '

(g) Oral Argument: Following the expiration of the time allowed the participants to present
exceptions and briefs, the Chairman will schedule the appeal for oral argument before the
Commission. S

(4) Additional Evidence: A request to present additional evidence will be subinitted by motion
and be accomparied by a statement specifying the reason for the failure to present the
¢vidence to the hearing officer. If the Commission grants the motion or decides on its own
motion that additional evidence is necessary, the matter will be remanded to a hearing officer
for further proceedings.

(5) Scope of Review: The Commission may substitute 1ts judgment for that of the hearing officer
in making any particular finding of fact, conclusion of law, or order except as limited by OAR

137-003-0665.

Stat. Auth.: ORS 183.335 & ORS 468.020

Stats. Implemented: ORS 183.430 & ORS 183.435

Hist.: DEQ 78, f. 9-6-74, ef. 9-25-74; DEQ 115, f. & ef. 7-6-76; DEQ 25-1979, f. & ef. 7-5-79,
DEQ 7-1988, f. & cert. ef. 5-6-88; DEQ 1-2000(Temp), f. 2-15-00, cert. ef. 2-15-00 thru 7- 31—

00; DEQ 9-2000, f. & cert. ef. 7-21-00




) Ore O[ l ' Department of Environmental Quality
: 811 SW Sixth Avenue
= Portland, OR 97204-1390
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TTY 503-229-6993

Theodore R. Kulongoski, Governor

December 29, 2003

RECEIVED

Mikell O"Mealy

Assistant to the Environmental Quality Commission DEC 29 2003
Oregon Department of Environmental Quality

811 SW 6" Avenue Oregon DEQ
Portland, OR 97204 ' Office of the Director

Re:  Vickers/Nelson & Associates, Construction Program Management, Inc.
Notice of Violation and Assessment of Civil Penalty
No. AQ/AB-NWR-02-181
Multnomah County

Dear Ms. O’Mealy:

I am writing to request a one week extension of the December 28, 2003, deadline for the
Department of Environmental Quality (the Department) to submit its Brief in Reply to
Vickers/Nelson’s Exceptions and Brief.

The Department requests this extension because Shelley K. Mcintyre, Assistant Attorney General
for the Natural Resources Section of the Oregon Department of Justice, is i1l and requires more

time to complete the Brief'in Reply.

Thank you for your consideration of this request.

Sincerely,

Bryan Smith
Environmental Law Specialist

cc: David P. Meyer, Attorney for Vickers/Nelson, 621 SW Morrison Street, Suite 1300,
Portland, OR 97205-3816

DEG-1




Davip P. MevyeERr, P.C.

ATTORNEY AT LAW

LICENSED {N OREGON S22l SW MORRISON STREET, SUITE 1300 FAX (503} 224-6543

AND WASHINGTON law@teleport.com
PORTLAND, OREGON 97205-3816

TELEPHONE: (503) 224-1096

November 26, 2003

Mikell O’'Mealy
Environmental Quality Commission
811 SW 6th Ave
Portland QR 97204-1334
Re: Vickers/Nelson & Associates, No. AQ/AB-NWR-02-181
Dear Ms. O'Mealy:

Enclosed please find Petitioner’s Exceptions and Brief in
this matter. '

Thank you for your assistance.

Sincerely,

DAVID P. MEYER, P.C.

M/\——
David P. Mevyer

cec: Shelley K. McIntyre
Greg Vickers

RECEIVED

NOV 25 2003

Oregon DEQ
ffice of the Director
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION
OF THE STATE OF OREGON

IN THE MATTER OF:
VICKERS/NELSON & ASSOCIATES, No. AQ/AB-NWR-02-181
CONSTRUCTION PROGRAM

MANAGEMENT, INC. PETITICONER’S EXCEPTIONS AND

BRIEF
Vickers/Nelson.

B . P I R L N e L

Petitioner Vickers/Nelson & Associates, Construction
Program Management, Inc. hereby takes exception to the
Evidentiary Rulings, the Findings of Fact, the Conclusions of
Law and the legal analyses in the Hearing Officer’s Opinion and
to the Proposed Order, as set forth below, and submits its Brief

in support cof these exceptions, as follows:

A. The Hearing Officer’s following evidentiary rulings were
prejudicially erroneous.

1. Evidence of the Agency’s prior action in a similar case
was erroneously excluded.

Exhibits R115, R117 and R118 related to a previous DEQ
proceeding in Princeton Property Management, Inc., No. AQ/AB-
NWR-02-139 (the "Princeton" case). This evidence was clearly
admissible to establish the Department’s previous interpretatioh
of the statutes and rules applicable in this matter,

particularliy as the Princeton case was the very predicate of the

Page 1 - PETITIONER'S EXCEPTICNS AND BRIEF
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Agency’'s Notice in this case. The Department’s contested case
rules specifically permit the admission of evidence that is
“relevant and material to either proving or disproving the
matters asserted in thé Department’s notice.” OAR 340-011-
0131 (a). The Princeton case is directly relevant to the
Department’s interpretation of the law applicable to this case.
ORS 183.482(8) (b) (B) specifically mandates that the court

remand -an agency order if the agency’'s exercise of discretion
is:

Inconsistent with an agency rule,  an

cfficially stated agency position, or a

prior agency practice, if the inconsistency

is not explained by the agency. {emphasis

added)
Furthermore, the Model Rules for Contested Cases explicitly
acknowledge this standard, permitting the authorized
representative to present arguments on “[c]omparison of prior
actions of the agency in handling similar situations.” OAR 137-
003-0555(1) (@) (B) (See OAR 340-011-0098 (DEQ governed by Hearing

Panel Rules)). This is consistent with case law that provides a

party “ig entitled to even treatment by rule of law and

reasonable confidence that [it] has received such treatment.”
Moke, Inc. v. OLCC 68 Or App 800 (1984) (emphasis added) .
Indeed, the Department itself acknowledged the relevance

of Princeton to this matter in its e-mail, Exhibit R115, which
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directly states that the basis for prosecuting Petitioner was

that “[Petitioner is] +Hust like Princeton [Property

Management] .” C(Clearly, the Princeton case was the Department’s
basis and rationale for its prosecution of the present case. The
Hearing Officer’s exclusion of this clearly relevant evidence
was erroneous and improper.

In Princeton, (Exhibit R117), the property owner authorized
Princeten directly to contract the renovation work, thereby
establishing Princeton as an “operator” under ORS 468A.715(1).
Conversely, as acknowledged by the Hearing Officer in this case,
Petitioner had no authority to hire contractors, much less the
subcontractors hired by the contractor. This distinction is
material to the ultimate question of whether Petitioner was an
“operator” of the James John School in this case.

By excluding evidence of prior agency action under the same

statute and rules, the Hearing Cfficer permits the Department

subjectively and selectively to enforce the law. Consistency and

objectivity in the Department’s implementation of the air
quality statutes demands that the prior action against
Princeton, delineated in Exhibits R115, R117 and R118, be
admitted in this case.

The igsue of even-handed treatment by the Agency in this

cage is particularly relevant, given the Department’s decision
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not to issue a Notice of Violation Against PPS in this matter,
when PPS was, and continues to be, without any doubt whatsoever,
both the owner and operator of the James John Elementary School
property. In fact, the Hearing Officer gpecifically found that
Petitioner “correctly argue[d] that PPS owned and operated the

school property.” (Hearing Officer Proposed Oxrder, page 5).

2. The Federal AHERA requirements referred to in Exhibit
R119 are admissible to establish the clear non-delegable
Federal law obligations imposed on the School District with
respect to asbestos abatement in school buildings.

In Footnote 1 of her Proposed Order, the Hearing Officer
accurately summarized the federal AHERA requirements imposed on
schools regarding the inventory and abatement of asbestos in
their facili;ies. Yet, not only did the Hearing Office
erronecusly exclude Exhibit R119, she also legally erred with
respect to'the applicability of the federal AHERA reguirements
to the facts in this case. Her ruling was further exacerbated by
her correct statement, gquoted above, “that PSS owned and
operated the school property.”

The Hearing Officer’s statement in the Evidentiary Rulings

that the Department “argued that ([Petitioner’s] reliance on

AHERA was an affirmative defense” is neither consistent with the
record (no such objection was made) nor a correct statement of

law. All evidence that Petitioner offered went to demonstrate
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that the School District, not Petitioner, was the “operator” of
the James John School was clearly admissible under its general
denial. There is no need affirmatively to plea& that if PPS was
the “operator,” then Petitioner was not the “operator.”

Petitioner’s defense is based on its specific contractual
relationship with PPS, on the fact that PPS had the sole
responsibility and authority to contract directly with others
for all construction and asbestos inspection work on the school
property, on Petitioner’s lack of either ownership or operation
of the schocl facility and on the federal AHERA regulations
which impose non-delegable duties upon PPS as the “owner” and
“operator” of a school facility to take full responsibility for
asbestos abatement. ?here was absolutely no evidence in the
record that fetitioner was an “operator” of the school facility.
Indeed, AHERA demonstrates that the School District could not
have delegated its obligations to Petitioner. See, generally 40
CFR 763, Subpart E.

Any evidence that controverts facts necessary to be proved
by the Department may be shown under a general denial. Deering
v. Alexander, 281 Or 607 (1978).

Under Oregon pleading rulesg, evidence which
controverts facts necegsary to be proved by
plaintiff may be shown under a general

denial. Elston v. Wagner et al., 216 Qr 386,
337 P.2d 326 (1959}.
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Defendant did not assert new matter but
rather controverted facts necessary to be
egtablished by plaintiff. Defendant's
general denial was a proper form of
pleading. [281 Or at 612-13],

In the present case, AHERA directly contradicts of the fact
that Petitioner was an “operator” of the school. In Exhibit
R119, the Agency trieg to argue that AHERA is inapplicable in
this matter, as PPS delegated its AHERA obligation to
Petitioner. Not only is the Proposed Order absent of any finding
that such delegation took place, there is no legal basis iﬁ
AHERA for such delegation by a “local education agency” of a
non-delegable duty tc a third party. See generally 40 CFR 763,
Subpart E.

Furthermore, this Federal legislation, specifically
impoging a non-delegable asbestos abatement duty on a school
district for its facilities, cannot, under the Supremacy Clause
of the United States Constitution, Article VI, be altered by any
state law, regulation or administrative ruling.

In addition to the foregoing, Exhibit R119 iéladmissible to
demonstrate the bias of the Department in favor of PPS and
against Petitioner:

ALSO [gicl, we talked about why the school
didn’'t perform an asbestos survey, right?

Wasn’t it because the modular classroom was
exempt from that requirement, as soc we don't

Page 6 — PETITIONER’S EXCEPTICONS AND BRIEF
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want to penalize the gchool (to make a long
story short)?

It is incredible that the Agency would intentionally avoid
fining a clearly responsible public agency in order to shift
regponsibility to the private sector.

Given the clear finding in the Proposed Order that
“[Petitioner] correctly argues that PPS owned and operated the
school property” (Proposed Order, p. 5; emphasis added) and the
further finding that PPS’s subcontractor Addison performed
asbegtos abatement without a‘license (Proposed Order, p. 3-4},
any objective fact finder would necessarily conclude that it was
PPS which violated ORS 468A.715(1), not Petitioner. Yet in the
more than one year which has transpired since the allegéd
incident, the Department has made né effort “to penalize the
school”.

Exhibit R103, a project drawing issued by PPS, specifically
states: “All asbestos work will be conducted by.Portland Public
Schools under separate contract.” Exhibit R109 is an e-mail from
PPS to Petitioner directing Petitioner to inform the contractor
that it “cannot remove the sheet vinyl until we [PPS} test for
asbegtos.” All of this evidence demonstrates that PPS, not
Petitioner, both owned and operated the school facility, indeed
gspecifically with respect to “all asbestos work.” Refusal to

admit all this evidence was not only error, but demonstrated
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untoward solicitude toward the School District its direct

contractors to whom it entrusted the work on the facility.

B. Findings of Fact Nos. 1 though 10 are jirrelevant and should
be stricken as none of them support allegations in the Notice
that Petitioner was an owner or operator of an asbestos
abatement facility.

None the Hearing Officer’s Findings of  Fact concerning
Petitioner - found in her Findings Nos. 1 through 10 - in any
way support or esgtablish that Petitioner was an “operator” of
the James John Elementary School facility. The fact that .
Petiticoner provided “management services” to the school
district, which both the School District and Petitioner
“understood . . . to mean that Respondent was the intermediary
or ‘go between’ between PP3 and all contractors hired [by PPS]
to do the renovation work,” that Linda Cameron was the “project
management consultant” to the School District, that Petitioner
solicited bids for the School District and forwarded them to the
School Digtrict (which determined which bid to accept and which
contract to enter) and in general acted to transmit
communications between the School District and the contractor
are all irrelevant to any finding or conclusion that Petitioner
was the “operator” of the James John Elementary School. They

should all be stricken.
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In this connection, it should be noted that the Notice in
this case, obviously patterned on the Princeton case, was
factually “inaccurate” {according to the Hearing Officer in her
footnote 7) when it alleged that Petitioner “hired Cedar Mill
Construction Company LLC (CMC) as the general contractor for the
renovation project,” when, in fact, it was the School District
which did so (Ex. R104}). Thus, it is clear that this
fundamental misunderstanding of Petitioner’s actual role in this.
project was what brought this matter to a hearing in the first
place. The Hearing Officer further exacerbated this fauity
charge by permitting the Agency completely to change horses in
the middle of the proceedings by attempting to expand the scope
of the applicable statute. That subject will be dealt with
below.

The proposed finding that PPS authorized Petitioner to
notify Cedar Mill to “proceed with the work” is not only
irrelevant, it is misleading, as it implies that Petitioner gave
specific notice to remove the floor (only a minor part of the
work) when it did not. See Exhibits R102, R103 & R104 (Scope of
Cedar Mills work). According to the evidence (Exhibit R110},
Petitioner merely notified Cedar Mill, on.behalf of the School
District, “to proceed the constructicon of the above referenced

project.” That is standard procedure in every construction
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project to indicate that the time for contract performance has
begun and establishes the contract completion date. That finding
is irrelevant to the contractor’s subsequent direction to its
unqualified subcontractor to remove floors before an asbestos
survey had been made by ancother independent contractor of the
School District. That finding ig both irrelevant and
misleading, in implying that Petitioner somehow caused or
authorized Cedar Mill to remove the floor.

The proposed finding that Mg. Cameron did not amend this
Notice to Proceed (Y 7) should be stricken, as it has absolutely
no relevance to the legal issue of whether Petitioner was an
“owner or opérator.” Typically, only one notice to proceed is
given in any project, not multiple notices for each
subcontractor. That is the function of the contractor, who does
have control cf the construction work. If Petitioner was to have
issued an amended notice, it could only have been done at the
behest of PPS, which would have directed Petitiocner to
“communicate with the contractoré." (Proposed Order, p. 3, 1 3).
There is absclutely no evidence that PPS ever authorized or
directed Petitioner to issue such an amended notice. This
finding is irrelevant and should be stricken.

Proposed finding § 9, that “Ms. Cameron never actually

spoke to Cedar Mill personnel on August 12, 2003 regarding the
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1 ||pending asbestos testing” is irrelevant and should be stricken.

2 ||First, it is contrary to the finding § 8 that “Ms. Cameron then

contacted James Anderson, owner of Cedar Mill. . .” Second, it
. _

has no bearing on the issue of whether Petitioner was an
5

“operator.”
6 _

The determinaticn of whether Petitioner was an “operator”

7 .
g under the Oregon air guality laws must be based on the contractual
9 relationship between Petitioner and PPS. Nothing in that

10 ||contractual relationgship made Petitioner either an “owner or
11 ||operator” of the school facility. That finding should be

12 {lgtricken.

13 Mg. Cameron testified that, pursuant to instructions from
1a Chris Boyce, the environmental coordinator for PPS (9 11), she
e “shut down the site.” Again, Petitioner was clearly acting on
ij behalf of PPS, which the Hearing Office acknowledged was both
18 the owner and operator of the schqol facility, in transmitting
19 information to the one person with whom the School District had

20 ||contracted to perform the construction operations. Even had Ms.
21 ||Cameron given such notice solely based on her observations of a

22 ||violation of law, this would not have made Petitioner the

23 “operator” of the facility and more than any other person
24

“blowing the whistle” could - or indeed should - be held liable
25

for those upon whom the law specifically imposes obligations.
26
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1 In sum, ncne of Findings 1 though 10 support or justify any

2 ||finding or conclusion that Petitioner was an “operator” of this

3 facility. Interestingly, the Hearing Officer makes no pretense

¢ of making a specific Finding of Fact on the primary factual

> issue in the case: whether Petiticner was, in fact, the

&

. “operator” of the facility. Clearly, she could not have done do.
g ‘Instead, she relegateg that factual matter to her Conclusions of

g ||baw, knowing that she cannot make that as a Finding of Fact,
10 ||something the Springfield case, discussed below, required her to

11 {{do as a precondition for her Conclusions of Law.
12

13 C. The Hearing Officer’s Opinion is legally contradictory

14 within itself, is contrary to the law and cannot be the basis
for the Conclusion of Law she reached that Petitioner “was an
15 ||operator of the scheool during August, 2002.7

16
: 1. The Hearing Officer improperly “constrused” ORS
17 468a.715 (1)

18 The Hearing Officer correctly defined the Issues as
19 “ (1) Whether Petitioner owned or operated the James
20 A John Elementary School property during August 20027;
21 and

“(2) If so, whether the civil penalty assessed is
22 :

appropriate.”
23

On page 6 of her Opinion, the Heéring Officer totally
24 jjcontradicts herself, first by saying: “The context of the
25 {istatutory term ‘owner or operator’ can be determined from the

2g ordinary meaning of these words” and then, on the same page,
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saying that the “term ‘owner or operator’ is inexact.” It is a
oxymoron to state that words can be determined from their
ordinary meaning and, at the same time, be “inexact” so as to
require reference to “extrinsic indicators.” The Hearing Office

specifically, and correctly, states:

The context of the statutory term ‘owner or
operator’ can be determined from the
ordinary meaning of these words. For
example, ‘owner'’ is defined as ‘to have or
possess as property’ or ‘to have control
over.' The American Heritage College
Dictionary 977 (3™ Ed 1997).' ‘Operator’ is
defined as ‘the owner or manager of a
business or an industrial enterprise.’ Id.
at 957.° By including the term ‘operator’ in
the statutory language, the legislature
clearly intended ORS 468A.715{(1l) to apply to
a broader class of pecple than just property
owners. Because the meaning of the term
‘owner or operator’ can be determined by
looking to the text and context of the
statute, further analysis is not necessary.
Coast Security Mortgage Corp. v. Real Estate
Agency, 331 Or 348, 355 (2000).

It is unclear why the Hearing Cfficer inserted the sentence
about the legislature’s including “operator” extending the
statute’s reach beyond “owners.” That is obvious! The
legislature clearly intended to cover two classes of people:
those who “owned” facilities that might have asbestos and those
who “operated” thoge facilities. Clearly an owner might not be
an operator and an operator might not be an owner. Princeton was

a case where an operator was not the owner.

‘The definition is the same in the 4" Ed., 2000, p. 1258

2 The definition is the same in the 4% Ed., 2000, p. 1233
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Héving correctly‘staﬁed that the words “owner” and’
“operator” can be determined from the common meanings of the
words themselves, the Hearing Officer then conducts a volte face
and claims that the statute “does not define ‘owner or
operator.’” Obviously, 1f the words have ordinary meaning,
ascertainable from the dictionary, which the Hearing Officer
correctly states they have, the legislature didn’t need to
define the words - the dictionary does that!

Having said all of that, the Hearing Office then contracts
herself and claims these two words are somehow “inexact.” If

the words can be determined by “the ordinary meaning cf these

{lwords,” then by definition they cannot be described as

“inexact.” Nor can the agency then expand the law passed by the
legislature by imposing asbestos abatement duties on “owners and
operators” (or as the Federal law doeg specifically on School
Districts with respect to school buildings) to cover a whole new
gamut of categories of people: “any person who owns, leases,
controls or supervises the demolition or renovation operaticn,
or both,” citing CAR 340-248-0010(33)

A legsee of a buildiﬁg, for examplé, may neither own nor
operate the facility. And a supervisor might well cover anyone
from a foreperson, to a superintendent on a construction site, a
superintendent of a school digtrict or principal of a school, or
any number of persons who might come under the rubric of
“supervigor,” but who clearly are neither “owners of operators.”
Indeed, The American Heritage Dictionary, (4™ Ed. 2000) on page
1739 defines “Supervisor” as:

One who supervises; One who is in charge of
a particular department or unit, as in a
governmental agency or school district.
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This définition is not synonymous with‘the clear definition of
“owner” or “operator” quoted above from the very dictionaries
invoked by the Hearing Officer. Her error is manifest when she
opines on page 7 of her decision, “given that the words
operator, manager, and supervisor are generally synonymous
terms.” In fact, these are not synonymous words; they are
discrete words, each with differing meanings and connotations.
Neither the Hearing Officer nor DEQ were ever-delegated
authority by the legislature to expand the legislatively
specified categories of persons subject to penalties. Had the
legislature intended to cover “managers” and “supervisofs,” it
easy could have added those words to the statute, as it could
have added “lessees” and “controllers.”

While the legislature gave the DEQ the authority to “adopt
such rules and standards as it considers necessary and proper‘in
performing the functions vested by law in the commission” (ORS
468A.020(1), emphasis added), it did not wvest the Commission
with authority to expand the scope of individuals and entities
lizble for vicolations of the environmental laws, as the Agency

has attempted to do through OAR 340-248-0010(33}:

‘Owner or operator’ means any person who
owns, leases, operates, controls or
supervises a facility being demolished or
renovated or any person who owns, leases,
coperates, contrels, or supervises the
demolition or renovation operation, or both.
{emphases added)

Expanding the definition of “operator” does not assist the
commisgsion in performing any “functions” vested in the
commission. Contrarily, it improperly expands the legislatively

intended scope of the application of ORS 468A.715(1) to persons
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1 {lother than “owners and operators.”

2 The Hearing Officer’s purported reliance on Springfield

3 || Education Assn. v School Dist., 29C Or 2i7 (1980} is misplaced.
4 || Springfield delineates the procedure under which an agency (or a
5 court; for that matter) must determine the meaning of statutory
6 ||terms. Springfield delineates “three classes of statutory terms,
7 |feach of which conveys a different responsibility for the agency
8 ||in its initial application of the statute and for the court on

9 ||review of that application”:

10 1) Terms of precise meaning, whether of
common or technical parlance, requiring only
11 ' fact finding by the agency and judicial
1o review for substantial evidence;
13 2) Inexact terms which require agency
- interpretation and judicial review for
14 conglstency with legislative policy; and
15 3) Terms of delegation which reguire
legislative policy determination by the
16 agency and judicial review of whether that
policy is within the delegation. [Id. at
17
223].
18 )
ORS 468A.020(1) use of the terms “owner” and “operator”
i9
clearly falls within category (1) cited in Springfield: terms of
20 ‘
precise meanings of common parlance. As the Oregon Supreme Court
21
29 reiterated in Gouge v. David, 185 Or 437, 455 (1949), an agency
23 cannot construe statutes which need nc construction or alter the

24 [|meaning of an unambiguous statute:

25 The courts apply to agency construction the

same rule that they apply to themselves: An
26 : ‘
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administrative agency cannot construe
statutes which need no construction, and
cannot alter the meaning cf an unambiguous
passage: State ex rel, Galloway v. Watsocn,
167 OR. 403, 118 P.2d 1¢7; Twohy Bros. Co.
v. Ochoco Irrigation Digtrict, 108 Or 1, 210
P. 873, 216 P 189

2.The Hearing Office’s reference to the “common law concerning
agencv” is a red herring.

Contrary to the Hearing Officer’s Opinion, page 5,
Petitioner did not rely on “common law concerning agency in
support of its argument.” Petitioner did analogize to the éommon
law concerning agency in support of its argument. The common law
concerning agency was originally raised by the Department in its
Notice of Assegsment, on which this proceeding is based.
According to that Notice, Petitioner “acted as the operator of
the Facility when it hired CMC as the general contractor, and as
the principal Vickers failed to hire a licensed asbestos
abatement contracéor." (Notice of Assessment, Page 1, § 4)
(emphasis added) . However, as clearly established by the
Proposed Order, Petitioner was not a “principal” of any kind.
According to the Hearing Officer’s Proposed Order, Petitioner
was a “go-between” or agent. (Findings, § 3).

Petitioner referred to the common law of agency as an
argument against the statement in the Notice of Assessment that
Petitioner was the “principal” and to provide a framework to
analyze the legal relationsghip between PPS and Petitioner.

Petitioner never acted as a principal in the operation of this
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1 ||school facility. Its limited role was as a “go between” for
2 jJPortland Public Schools, as the Hearing Officer acknowledged in
3 {IFinding of Faét, 9 3.

4 This entire issue of Petitioner’s role was poisoned by the
5 ||Agency’s false initial allegation that Petitioner was a

6 ||principal. That error permeated the entire processing of this

7 ||case. It was inappropriate for the Hearing Officer to imply

8 |{that Petitioner was to blame for the injection of thig concept
9 ||into the proceedings.
10

11 |{D. The Hearing Officer’s Conclusions of Law are neither
supported by the facts nor are they based on a correct analysis
12 ||of the governing statute.

13 For all the reasons cited above, the purported Conciusion

4 of Law the Petitioner “Qas an operator of the school during

15 August, 2002” is not supported by any factual finding to that

16 affect, by any evidence to that effect, nor by a proper legal

17 application of the clear terms of the statute. Neither the

18 Agency nor the Hearing Officer had any authority to expandéd the

13 coverage of the applicable statute to'cofer persong who are

20 neither owners not operators, while at the same time failing and

21 refusing to proceed against those who clearly fall within the

22 terms of that statute. |

23 Petitioner proposes the following Finding of Fact:

24 1. Regpondent [Petitioner] neither owned nor

25 operated the James John Elementary property during
August 2002.

26
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Petitioner proposes the following Conclusions of Law:

1. Respondent [Petitioner] was not an operator of
the school during August 2002.
2. The civil penalties assessed by the Department

were lnappropriate.

3. The chargeg in the Notice in this case are
dismissed.

Respectfully submitted,
DATED this 26" day of November, 2003.

DAVID P. MEYER, P.C.

M

David P. Meyer, OSB 89092
Attorney for Vickers/Nelson
612 SW Morrison 8St, Ste 1300
Portland, OR 97205-2816
(503} 224-1096
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CERTIVICATE QF SERVICE

I hereby certify that I served the foregoing PETITIONER’S

EXCEPTIONS AND BRIEF on:

Mikell O'Mealy Shelley K. McIntyre
Environmental Quality Agsistant Attorney General
Commission Natural Resgources Section
811 SW 6th Ave Oregon Department of Justice

Portland OR 57204-1334 1515 SW Fifth Ave Ste 410

X

Portland OR 87201

by mailing a full, true and exact copy thereof with the
U.8. Postal Service in Portland, Oregon in a sealed, first-
class postage prepaid envelope to the attorney’s or party’'s
last known address as shown above on the date set forth
below.

by causing a full, true and exact copy thereof to be
delivered by handing it to the attorney or party as shown
above on the date set forth below.

by faxing a full, true and exact copy therecf to the
.attorney’s telephonic facsimile communication device,
maintained by the attorney, as shown above, which was
operating on the date set forth below. Attached is the
printed confirmation of receipt of the message generated by
the transmitting machine.

DATED this 26™ day of November, 2003.

W

David P. Meyer
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION
OF THE STATE OF OREGON

IN THE MATTER OF:
VICKERS/NELSON & ASSOCIATES, No. AQ/AB-NWR-02-181
CONSTRUCTION PROGRAM

MANAGEMENT, INC. PETITIONER’'S EXCEPTIONS AND

BRIEF
Vickers/Nelson.

Tt N Mo T Tt Nl ot Nom? ot

Petitioner Vickers/Nelson & Associates, Construction
Program Management, Inc. hereby takes exception to the
Evidentiary Rulings, the Findings of Fact, the Conclusions of
Law and the legal analysés in the Hearing Officer’s Opinion and
to the Proposed Order, as set forth below, and submits its Brief

in support of these exceptions, as follows:

A. The Hearing Officer’s following evidentiary rulings were
prejudicially erroneous.

1. BEvidence of the Agency’s prior action in a similar case
was erroneously excluded.

Exhibits R115, R117 and R118 related to a previous DEQ
proceeding in Princeton Property Management, Inc., No. AQ/AB-
NWR-02-139 (the "Princeton" case). This evidence was clearly
admissible to establish the Department’s previous interpretation
of the statutes and rules applicable in this matter,

particularly as the Princeton case was the very predicate of the
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Agency’s Notice in this case. The Department’s contested case
rules gpecifically permit the admission of evidence that is
“*relevant and material to either proving or disproving the
matters asserted in the Department’s notice.” OAR 340-011-
0131 (a) . The Princeton case is directly relevant to the -
Department’s interpretation of the law applicable to this case.
ORS 183.482(8) (b) (B) specifically mandates that the court

remand an agency‘order if the agency’s exercise of discretion
is:

Inconsistent with an agency rule, an

officially stated agency position, or a

prior agency practice, if the inconsistency

is not explained by the agency. (emphasis

added)
Furthermore, the Model Rules for Contested Cases explicitly
acknowledge this standard, permitting the authorized
representative to present arguments on “{clomparison of prior
actions of the agency in handling similar gituations.” OAR 137-
003-0555(1) {d} (B) (See OAR 340-011-0098 (DEQ governed by Hearing

Panel Rules)). This is consistent with case law that provides a

party “is entitled to even treatment by rule of law and

reasonable confidence that [it] has received such treatment.”
Moke, Inc. v. OLCC 68 Or App B00 (1984) (emphasis added).
Indeed, the Department itself acknowledged the relevance

of Princeton to this matter in its e-mail, Exhibit R115, which
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directly states that the basis for prosecuting Petitioner was

that “[Petitioner is] just like Princeton [Property

Management] .” Clearly, the Princeton case was the Department’s

basis and rationale for its prosecution of the present case. The
Hearing Officer’s exclusion of this clearl? relevant evidence
was erroneous and improper.

In Princeton, (Exhibit Ril?), the property owner authorized
Princeton directly to contract the renovation work, thereby
establishing Princeton as an “operator” under CORS 468A.715(1).
Conversely, as acknowledged by the Hearing Officer in this case,
Petitioner had no authority to hire contractors, much less the
subcontractors hired by the contractor. This distinction is
material to the ultimate question of whether Petitioner was an
“operator” of the James John School in this case.

By excluding evidence of prior agency action under the same
statute and rules, the Hearing Officer permits the Department
subjectively and selectively to enforce the law. Consistency and
objectivity in the Department’s implementation of the air
guality statutes demands that the prior action against
Princeton, delineated in Exhibits R115, R117 and R118, be
admitted in this case.

The issue of even-handed treatment by the Agency in this

case is particularly relevant, given the Department’s decision
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not to issue a Notice of Violation Against PPS. in this'matter,
when PPS was, and continues to be, without any doﬁbt whatsoever,
both the owner and operator of the James John Elementary School
property. In fact, the Heariﬁg Officer gpecifically found that
Petitioner “correctly argue(d] that PPS owned and operated the

school property.” (Hearing Officer Proposed Order, page 5).

2. The Federal AHERA requirements referred to in Exhibit
R119 are admissible to establish the clear non-delegable
Federal law obligations imposed on the School District with
respect to asbestos abatement in school buildings.

In Footnote 1 of her Proposed Order, the Hearing Officer
accurately summarized the federal AHERA requirements imposed on
schools regarding the inventory and abatement of asbestos in
their facilities. Yet, not only did the Hearing Office
erroneously exclude Exhibit R119, she also legally‘erred with
reépect to the applicability of the federal AHERA regquirements
to the facts in this case. Her ruling was further exacerbated by
her correct statement, guoted above, “that PSS owned and
operated the school property.”

The Hearing_Officer’s statement in the Evidentiary Rulings
that the Department “argued that [Petitioner’s] reliance on
AHERA was an affirmative defense” is neither consistent with the
record {(no such objection was‘made) nor a correct statement of

law. All evidence that Petitioner offered went to demonstrate
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that the School District, not Petitioner, was the “oparétor" of
the James John School was clearly admigsible undef its general
denial. There is no need affirmatively to plead that if PPS was
the “operator,” then Petitioner was not the “operator.”

Petitioner’s defense is based on its specific contractual
relationship with PPS, on the fact that PPS had the sole
responsibility and authority to contract directly with others
for all construction and asbestos inspection work on the school
property, on Petitioner’s lack of either ownership or operation
of the school facility and on the federal AHERA regulations
which impose non-delegable duties upon PPS as the “owner” and
“operator” of a school facility to take full responsibility for
asbestos abatement. There was absolutely no evidence in the
record that Petitioner was an “operator” of the school facility.
Indeed, AHERA demonstrates that the School District could not
have delegated its obligations to Petitioner. See, generally 40
CFR 763, Subpart E.

Any evidence that controverts facts necessary to be proved
by the Department may be shown under a general denial. Deering
v. Alexander, 281 Or 607 (1978).

Under Oregon pleading ruleg, evidence which
controverts facts necessary to be proved by
plaintiff may be shown under a general

denial. Elston v. Wagner et al., 216 Or 386,
337 P.2d 326 (1959).
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Defendant did not assert new matter but
rather controverted facts necesggary to be
established by plaintiff. Defendant's
general denial was a proper form of
pleading. [281 Or at 612-13].

In the present case, AHERA directly contradicte of the fact-
that Petitioner was an “operator” of the school. In Exhibit
R119, the Agency tries to argue that AHERA is inapplicable in
this matter, as PPS delegated its AHERA obligation to
Petitioner. Not only is the Proposed Ordef absent of aﬁy finding
that such delegation tock place, there is no legal basis in
AHERA for such delegation by a “local education agency” of a
non-delegable duty to a'third party. See generally 40 CFR 763,
Subpart E. |

Furthermore, this Federal legislation, specifically
imposing a non-delegable asbestos abatement duty on a school
district for its facilities, cannot, under the Supremacy Clause
of the United States Constitution, Article VI, be altered by any
state law, regulation or administrative ruling.

In addition to the foregoing, Exhibit R119 is admissible to
demonstrate the bias of the Department in favor of PPS and
against Petitioner:

ALSO [sic], we talked about why the school
didn’t perform an asbestos survey, right?

Wasn’t 1t becausgse the modular classroom was
exempt from that requirement, as so we don't
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want to penalize the school (to make a long
story short}? '

It is incredible that the Agency would intentionally avoid
fining a clearly responsible public agency in order to shift
responsibility to the private seétor.

Given the clear finding in the Proposed Order that
“[Petitioner] correctly argues that PPS owned and operated the
school property” (Proposed Order, p. 5; emphasis added) and the
further finding that PPS’s subcontractor Addison performed
asbestos abatement without a license (Proposed Order, p. 3-4},
any objective fact finder would necesgsarily cqnclude that it was
PPS which violated ORS 468A.715(1}), not Petitioner. Yet in the
mcre than one year which has transpired sincerthe allegéd
incident, the Department has made no effort “to penalize the
school” .

Exhibit R103, a project drawing issued by PPS, specifically
states: “All asbestos work will be conducted by Portland Public
Schools under sgeparate contract.” Exhibit R109 is an e-mail from
ﬁPS to Petitioner directing Petitioner to inform the contractor
that it “cannot remove the sheet vinyl until we ([PPS] test for
asbestos.” All of this evidence demonstrates that PPS, not
Petitioner, both owned and operated the school facility, indeed
specifically with respect to “all asbestos work.” Refusal to

admit all this evidence was not only error, but demonstrated
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1 |funtoward solicitude toward the School District its direct

2 ||contractors to whom it entrusted the work on the facility.

B. Findings of Fact Nos. 1 though 10 are irrelevant and should
5 [|be stricken as none of them support allegations in the Notice
that Petitioner was an owner or coperator of an asbestos

6 || abatement facility.

7 Nqne the Hearing Cfficer’'s Findings of Fact concerning
8 lipetitioner - found in her Findings Nos. 1 through 10 - inrany
? way support or establish that Petitioner was an “operator” of
+0 the James John Elementary School facility. The fact that
11
15 Petitioner provided “management services” to the school
13 district, which both the School District and Petitioner
4 “understood . . . to mean that Respondent was the intefmediary

15 [lor 'go between’ between PPS and all contractors hired [by PPS]
16 ||to do the renovation work,” that Linda Cameron was the “project

17 management consultant” to the Schoel District, that Petitioner

18 Solicited bids for the School District and forwarded them to the
12 School District (which determined which bid to accept and which
20 contract to enter) and in general acted to transmit

21

- communications between the School District and the contractor

23 are all irrelevant to any finding or conclusion théf Petitioner
o4 |{Was the “operator” of the James John Elementary School. They

25 |[|should all be stricken.

26
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In this connection, it should be noted that the Notice in
this case, obviously pattérned on the Princeton case, was
factually “inaccurate” (according to the Hearing Officer in her
footnote 7) when it alleged that Petitioner “hired Cedar Mill
Construction Company LLC (CMC) as the general contractor for the
renovation project,” when, in fact, it was the School District
which did so (Ex. R104). Thus, it is clear that this
fundamental misunderstanding of Petitioner’s actual role in this
project was what brought this matter to a hearing in the first
place. The Hearing Officer further exacerbated this faulty
charge by permitting the Agency completely to change horses in
the middle of the proceedings by attempting to expand the scope
of the applicable statute. That subject will be dealt with
below.

The proposed finding that PPS authorized Petitioner to
notify Cedar Mill to “proceed with the work” is not only
irrelevant, it is misleading, as it implies that Pétitioner gave
specific notice to remove the floor (only a minor part of the
work} when it did not. See Exhibits R102, R103 & R104 (Scope of
Cedar Mills work). According to the evidence (Exhibit R110),
Petiticner merely notified Cedar Mill, on behalf of the School
District, “to proceed the construction of the above referenced

project.” That is standard procedure in every construction
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project to indicate that the time for contract performance has
begun and establishes thé contract completion.date. Tﬁat finding
is irrelevant to the contractor’s subsequent direction to its
unqualified subcontractor to remove floors before an asbestos
survey had been made by another independent contractor of the
Schoel District. That finding is both irrelevant and
misleading, in implying that Petitioner somehow caused or
authorized Cedar Miil to remove the floor.

The proposed finding that Ms. Cameron did not.amend this
Notice to Proceed (Y 7) should be stricken, as it has absolutely
no relevaﬁce to the legal issue of whether Petitioner was an
“owner or operator.” Typically, only one notice to proceed is
given in any project, not multiple notices for each
subcontractor. That is the function of the contractor, who does
have control of the construction work. If Petitioner wasrto have
issued an amended notice, it could only have been done at the
behest of PPS, which would have directed Petitioner to
"communicate with the contractors.” (Proposed Order, p. 3, § 3).
There 1s absgolutely no evidence that PPS ever authorized or
directed Petitioner to issue such an amended notice. This
finding is irrelevant and should be étricken.

Proposed finding ﬂ'9, that “Ms. Cameron never actually

spoke to Cedar Mill personnel on August 12, 2003 regarding the
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1 ||pending asbestos testing” ig irrelevant and should be stricken.

2 |[First, it is contrary to the finding Y 8 that “Ms. Cameron then

3 contacted James Anderson, owner of Cedar Mill. . .7 Second, it
4 . -

has no bearing on the issue of whether Petitioner was an
5

“operator.”
6

The determination of whether Petitioner was an “operatoxr”

7
8 under the Oregon air quality laws must be based on the contractual
9 relationship between Petitioner and PPS. Nothing in that

10 ||contractual relationship made Petitioner either an “owner or
11 ([operator” of the school facility. That finding should be

12 Hlstricken.

13 Ms. Cameron testified that, pursuant to instructions from
14 Chris Boyce, the environmental coordinator for PPS ( 11), she
Lo “*shut down the site.” Again, Petitioner was clearly acting on
1? behalf of PPS, which the Hearing Office acknowledged was both
18 the owner and operator of the school facility, in transmitting
19 information to the one person with whom the School District had

20 {lcontracted to perform the construction operations. Even had Ms.
21 [{Cameron given such notice solely based on her observations of a

22 ||violation of law, this would not have made Petitioner the

23 “operator” of the facility and more than any other person
24 .
“blowing the whistle” could - or indeed should - be held liable
25
for those upon whom the law specifically imposes obligations.
26
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1 In sum, none of Findings 1 though 10 support or justify any

2 ||finding or conclusion that Petitioner was an “operator” of this

3 facility. Interestingly, the Hearing bfficer makes no pretense

4 of making a specific Finding_pf.Fact on the primary factual

> issue in the case: whether Petitioner was, in fact, the

6

, “operator” of the facility. Clearly, she could not have done do.
8 Instead, she relegates that factual matter to her Conclusions of
g {|Law, knowing that she cannot make that as a Finding of Fact,

10 || something the Springfield case, discussed below, required her to

11 ||do as a precondition for her Conclusions of Law.

12
13 C. The Hearing Officer’s Opinion is legally contradictory
14 within itself, ig contrary to the law and cannot be the basis

for the Conclusion of Law she reached that Petitioner “was an
15 ||operator of the school during August, 2002.”

16
1. The Hearing Officer improperly “construed” ORS
17 468A.715(1)

18 The Hearing Officer correctly defined the Issues as
19 “ (1) Whether Petitioner owned or operated the James
20 John Elementary Schocol property during August 2002";
21 and
“(2) If so, whether the civil penalty assessed is
appropriate.”
23

On page 6 of her Opinion, the Hearing Officer totally
24 |lcontradicts herself, first by saying: “The context of the
55 ||statutory term ‘owner or operator’ can be determined from the

06 ordinary meaning of these words” and then, on the same page,
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saying that the “term ‘owner or operator’ is inexact.” It is a
oxymoron to state that words can be determined from their
ordinary meaning and, at the same time, be “inexact” so as to
require reference to “extrinsic indicators.” The Hearing Office

specifically, and correctly, states:

The context of the statutory term ‘owner or
operator’ can be determined from the
ordinary meaning of these words. For
example, ‘owner’ is defined as ‘to have or
possess as property’ or ‘to have control
over.’ The American Heritage College
Dictionary 977 {3*® Ed 1997).! ‘Operator’ is
defined as ‘the owner or manager of a
business or an industrial enterprise.'’' Id.
at 957.% By including the term ‘operator’ in
the statutory language, the legislature
clearly intended ORS 468A.715(1) to apply to
a broader class of people than just property
owners. Because the meaning of the term
‘owner or operator’ can be determined by
looking to the text and context of the
statute, further analysis is not necessary.
Coast Security Mortgage Corp. v. Real Estate
Agency, 331 Or 348, 355 {(2000).

It is unclear why the Hearing Officer inserted the sentence
about the legislature’s including “operator” extending the
stétute's reach beyond “owners.” That is obvious! The
legislature clearly intended to cover two classes of people:
those who “owned” facilities that might have asbestos and those
who “operated” those facilities. Clearly an owner might not be
an operator and an operator might not be an owner. Princeton was

a case where an operator was not the owner.

"The definition is the same in the 4™ Ed., 2000, p. 1258

? The definition is the same in the 4*® Ed., 2000, p. 1233
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Having correctly stated that the words “owner” and
“‘operator” can be determined from the common meanings of the _
words themselves, the Hearing Officer then conducts a volte face
and claims that the statute “does not define ‘owner or
operator.’” Cbviously, if the words have ordinary meaning,
ascertainable from the dictiocnary, which the Hearing Officer
correctly states they have, the legislature didn‘t need to
define the words - the dictionary does that!

Having said all of that, the Hearing Office then contracts
herself and claims these two words are somehow “inexact.” If
the words can be determined by “the ordinary meaning of these
words, ” then by definition they cannot be described as
“inexact .” Nor.can the agency then expand the law passed by the
legislature by imposing asbestos abatement duties on “owners and
operators” (or as the Federal law does specifically on School
Districts with respect to school buildings) to cover a whole new
gamut of categories of people: “any person who owns, leases,

controls or supervises the demolition or renovation operation,

or both,” citing OAR 340-248-0010(33)

A lessee of a building, for example, may neither own nor
operate the facility. And a supervisor might well cover anyone
from a foreperson, to a superintendent on a construction site, a
superintendent of a school district or principal of a school, or
any number of persons who might come under the rubric of
“gupervisor,” but who‘clearly are neither “owners of operators.”
Indeed, The American Heritage Dictionary, (4" Ed. 2000) on page
1739 defines "Supervisor” as:

One who supervises; One who is in charge of
a particular department or unit, as in a
governmental agency or school district.
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This definition is not synonymous with the clear definition of
“owner” or “operator” gquoted above from the very dictionaries
invoked by the Hearing Officer. Her error is manifest when she
opines on page 7 of her decision, “given that the words
operator, manager, and supefvisor are generally symonymous’
terms.” In fact, these are not synonymous words; they are
discrete words, each with differing meanings and connotations.
Neither the Hearing Officer nor DEQ were ever-delegated
authority by the legislature to expand the legislatively
gpecified categories of persons subject to penalties. Had the
legislature intended to cover “managers” and “supervisors,” it
easy could have added those_words to the statute, as it could
have added “lessees” and “controllers.”

While the legislature gave the DEQ the authority to “adopt

such rules and standards as it considers necessary and proper in

performing the functions vested by law in the commission” (ORS
468A.020(1), emphasis added), it did not vest the Commission

with authority to expand the scope of individuals and entities
liable for violations of the environmental laws, as the Agency

has attempted to do through OAR 340-248-0010(33}):

‘Owner or operator’ means any person who
owns, leases, operates, controls or
supervises a facility being demolished or
renovated or any person who owns, leases,
operates, controls, or supervises the
demolition or renovation operation, or both.
(emphases added)

Expanding the definition of “operator” does not assist the

commission in performing any “functions” vested in the

commigsion. Contrarily, it improperly expands the legislatively:

intended scope of the application of ORS 468A.715(1) to persons
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other than “owners and operators.”

The Hearing Officer’s purported reliance on Springfield
Education Assn. v School Dist., 290 Or'2i7 (1980) is misplaced.
Springfield delineates the procedure under which an agency f{(or a
court, for that matter) must determine the meaning of statutory
terms. Springfield delineates “three classes of statutory terms,
each of which conveys a different responsibility for the agency
in its initial application of the statute and for the court on
review of that application”:

1) Terms of precise meaning, whether of
common or technical parlance, requiring only
fact finding by the agency and judicial
review for substantial evidence;

2} Inexact terms which require agency
interpretation and judicial review for
consistency with legislative policy; and
3) Terms of delegation which require
legislative policy determination by the
agency and judicial review of whether that
policy is within the delegation. [Id. at
223].

ORS 468A.020(1) use of the terms “owner” and “operator”
clearly falls within category (1) cited in Springfield: terms of
precise meanings of common parlance. As the Oregon Supreme Court
reiterated in Gouge v. David, 185 Or 437, 455 (1949), an agency
cannot construe statutes which need no construction or alter the

meaning of an unambiguous statute:

The courts apply to agency construction the
game rule that they apply to themselves: An
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administrative agency cannot construe
statutes which need no construction, and
cannot alter the meaning of an unambiguous
passage: State ex rel. Galloway v. Watson,
167 OR. 403, 118 P.2d 107; Twohy Bros. Co.
v. Ochoco Irrigation District, 108 Or 1, 210
P. 873, 216 P 189

2.The Hearing Office’s reference to the “common law concerning
agency” is a red herring.

Contrary to the Hearing Cfficer’s Opinion, page 5,
Petitioner did not rely on “common law concerning agency in
support of its argument.” Petitioner did analogize to the common
law concerning agency in support of its argument. The common law
concerning agency was originally raised by the Department in its
Notice of Assessment, on which this proceeding is based.
According to that Notice, Petitioner “acted as the operator of
the Faecility when it hired CMC as the general contractor, and as
the principal Vickers failed to hire a licensed asbestos
abatement contractor.” (Notice of Assessment, Page 1, { 4)
(emphasis added). However, as clearly established by the

Proposed Order, Petitioner was not a “principal” of any kind.

According to the Hearing Officer’s Proposed Order, Petitioner

was a “"go-between” or agent. (Findings, § 3).

Petitioner referred to the common law of agency as an
argument against the statement in the Notice of Assessment that
Petitioner was the “principal” and to provide a framework to
analyze the legal relationship between PPS and Petitioner.

Petitioner never acted as a principal in the operation of this
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1 school.facility. Its limited role was as a “go between” for
2 {lPortland Public Schoolsg, as the Hearing Officer acknowledgéd in
3 |IFinding of Fact, § 3.
4 This entire issue of Petitioner’s role was poisoned by the
5 ||Agency’s false initial allegation that Petitioner was a
6. principal. That.error permeated the entire processing of this
7 ||case. It was inappropriate for the Hearing Officer to imply
8 ||that Petitioner was to blame for the injection of this concept
9 ||into the proceedings.
10

11 |{D. The Hearing Officer’s Conclusions of Law are neither
supported by the facts nor are they based on a correct analysis
12 ||of the governing statute.

13 For all the reasons cited above, thé purported Conclusion

14 |of Law the Petitioner “was an operator of the school during

15 August, 2002 is not supported by any factual finding to that

16 affect, by any evidence to that effect, nor by a proper legal

17 application of the clear terms of the statute. Neither the

18 Agency nor the Hearing Officer had any authority to expanded the

19 coverage of the applicable statute to cover persons who are

20 neither owners not operators, while at the same time failing and

21 refusing to proceed against those who clearly fall within the

22 terms of that statute.

23 Petitioner proposes the following Finding of Fact:

‘24 1. Regpondent [Petitioner] neither owned nor

o5 operated the James John Elementary property during
August 2002. -

26
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Petitioner proposes the following Conclusions of Law:

1. Respondent [Petitioner] was not an operator of
the school during August 2002.
2. The civil penalties assessed by the Department

were inappropriate.

3. The charges in the Notice in this case are
dismissed.

Respectfully submitted,
DATED this 26" day of November, 2003.

DAVID P. MEYER, P.C.

M

David P. Meyer, OSB 89092
Attorney for Vickers/Nelson
612 SW Morrison St, Ste 1300
Portland, OR 97205-3816
{(503) 224-1096
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Portland OR 97204-1334

CERTIFICATE OF SERVICE

I hereby certify that I served the foregoing PETITIONER'’S

EXCEPTIONS AND BRIEF on:

Mikell O’Mealy Shelley K. McIntyre
Environmental Quality Assistant Attorney General
Commission . Natural Resources Section
811 SW 6th Ave Oregon Department of Justice

1515 8W Fifth Ave Ste 410
Portland OR 957201

by mailing a full, true and exact copy thereof with the
U.S. Postal Service in Portland, Oregon in a sealed, first-
class postage prepald envelope to the attorney’s or party's
last known address as shown above on the date set forth
below.

by causing a full, true and exact copy thereof to be
delivered by handing it to the attorney or party as shown
above on the date set forth below.

by faxing a full, true and exact copy thereof to the
attorney’s telephonic facsimile communication device,
maintained by the attorney, as shown above, which was
operating on the date set forth below.  Attached is the
printed confirmation of receipt of the message generated by
the transmitting machine.

DATED this 26 day of November, 2003.

Ma

David P. Meyer
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Ure On Department of Environmental Quality
‘ ' 811 SW Sixth Avenue
Portland, OR 97204-13%0

503-229-5696
TTY 503-229-6993

Theodore R, Kulongeski, Governor

October 31, 2003

Via Certified Mail

David P. Meyer

Attorney for Vickers/Nelson
612 SW Morrison St., Ste 1300
Portland, OR 97205-3816

RE: AQ/AB-NWR-02-181
Dear Mr. Meyer:;

On October 29, 2003, the Environmental Quality Commission received your timely request for
Commission review of the Proposed Order for the above referenced case.

The Proposed Order outlined appeal procedures, including filing of exceptions and briefs. The
hearing decision and Oregon Administrative Rules (OAR 340-011-0132) state that you must file
exceptions and brief within thirty days from the filing of your request for Commission review, or
November 28, 2003, Your exceptions should specify the findings and conclusions that you object
to in the Proposed Order and include alternative proposed findings. Once your exceptions have
been received, a representative of the Department of Environmental Quality may file an answer
brief within thirty days. I have enclosed a copy of the applicable administrative rules for your
information.

To file exceptions and briefs, please mail these documents to Mikell O’'Mealy, on behalf of the
Environmental Quality Commission, at 811 SW 6th Avenue, Portland, Oregon, 97204, with
copies to Shelley K. McIntyre, Assistant Attorney General, and Bryan Smith, Department of
Environmental Quality Environmental Law Specialist.

After both parties file exceptions and briefs, this item will be set for Commission consideration
at a regularly scheduled Commission meeting, and T will notify you of the date and location. If
you have any questions about this process, or need additional time to file exceptions and briefs,
please call me at 503-229-5301 or 800-452-4011 ext. 5301 within the state of Oregon.

Sincerely,

[
ieud U
Mikell O’ Mealy
Assistant to the Commission

cc: Shelley Mclntyre, Oregon Department of Justice
Bryan Smith, Oregon Department of Environmental Quality

DEQ-?




Oregon Administrative Rules 340-011-0132

Alternative Procedure for Entry of a Final Order in Contested Cases Resulting from Appeal of
Civil Penalty Assessments

(1) Commencement of Review by the Commission:

(a) Copies of the hearing officer's Order will be served on each of the participants in accordance
with OAR 340-011-0097. The hearing officet's Order will be the final order of the
Commission unless within 30 days from the date of service, a participant or a member of the
Commission files with the Commission and serves upon each participant a Petition for
Commission Review. A proof of service should also be filed, but failure to file a proof of
service will not be a ground for dismissal of the Petition.

(b) The timely filing of a Petition is a jurisdictional requirement and cannot be waived. ‘

(c) The timely filing of a Petition will automatically stay the effect of the hearing officer's Order.

(d) In any case where more than one participant timely serves and files a Petition, the first to file
will be the Petitioner and the latter the Respondent.

(2) Contents of the Petition for Commission Review. A Petition must be in writing and need only
state the participant's or a Commissioner's intent that the Commission review the hearing
officer's Order.,

(3) Procedures on Review:

(a) Petitioner's Exceptions and Brief: Within 30 days from the filing of the Petition, the Petitioner
must file with the Commission and serve upon each participant written exceptions, brief and
proof of service. The exceptions must specify those findings and conclusions objected to, and
also include proposed alternative findings of fact, conclusions of law, and order with specific
references to the parts of the record upon which the Petitioner relies. Matters not raised before -
the hearing officer will not be considered except when necessary to prevent manifest injustice.

(b) Respondent'’s Brief: Each participant will have 30 days from the date of filing of the
Petitioner's exceptions and brief, in which to file with the Commission and serve upon each
participant an answering brief and proof of service. If multiple Petitions have been filed, the
Respondent must also file exceptions as required in (3)(a) at this time.

(c) Reply Brief: Each participant will have 20 days from the date of filing of a Respondent's
brief, in which to file with the Commission and serve upon each participant a reply brief and
proof of service.

(d) Briefing on Commission Invoked Review: When one or more members of the Commission
wish to review a hearing officer's Order, and no participant has timely filed a Petition, the
Chairman will promptly notify the participants of the issue that the Commission desires the
participants to brief . The Chairman will also establish the schedule for filing of briefs. The
participants must limit their briefs to those issues. When the Commission wishes to review a
hearing officer's Order and a participant also requested review, briefing will follow the
schedule set forth in subsections (a), (b), and (c) of this section.

(e) Extensions: The Chairman or the Director, may extend any of the time limits contained in this
rule except for the filing of a Petition under subsection (1) of this rule. Bach extension request
must be in writing and be served upon each participant. Any request for an extension may be
granted or denied in whole or in part. '



(f) Dismissal: The Commission may dismiss any Petition if the Petitioner fails to timely file and
serve any exceptions or brief required by this rule.

(g) Oral Argument: Following the expiration of the time allowed the participants to present
exceptions and briefs, the Chairman will schedule the appeal for oral arcrument before the
Commission.

(4)-Additional Evidence: A request to present additional evidence will be submitted by motion
and be accompanied by a statement specifying the reason for the failure to present the
evidence to the hearing officer. If the Commission grants the motion or decides on its own
motion that additional evidence is necessary, the matter will be remanded to a hearing officer
for further proceedings. '

(5) Scope of Review: The Commission may substitute its judgment for that of the hearmg officer
in making any particular finding of fact, conclusion of law, or order except as limited by OAR

137-003-0665.

Stat. Auth.: ORS 183.335 & ORS 468.020

Stats. Implemented: ORS 183.430 & ORS 183.435

Hist.: DEQ 78, f. 9-6-74, ef. 9-25-74; DEQ 115, f. & ef. 7-6-76; DEQ 25-1979, {. & ef. 7-5-79;
DEQ 7-1988, f. & cert. ef. 5-6-88; DEQ 1-2000(Temp), f. 2-15-00, cert. ef. 2-15-00 thru 7-31-
00; DEQ 9-2000, . & cert. ef. 7-21-00
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION
OF THE STATE OF OREGON

IN THE MATTER OF:

VICKERS/NELSON & ASSOCIATES, No. AQ/AB-NWR-02-181

CONSTRUCTION PROGRAM

o ||[MANAGEMENT, INC. PETITION FOR COMMISSION REVIEW
: OF PROPOSED ORDER :

et N St et ml et St e

10 Vickers/Nelson.

11

12 Respondent Vickers/Nelson & Associates, Construction

13 Program Management, Inc. hereby petitions for Commission review
14 of the hearing officexr's pfoposed crder.

Le DATED this 27" day of October, 2003.

16 DAVID P. MEYER, P.C.

17

18 || {\ka\,;

David P. Meyer, 0SB 89092
19 : Attorney for Vickers/Nelson
' 612 SW Morrison St, Ste 1300

20 Portland, OR 357205-301

- (503) 224-1096

22

23

y RECEIVED
25 0T 29 2003
e : Oregon DEQ

Office of the Director
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