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Oregon Environmental Qual ity Commission February 5-6. 2004 Agenda 

Oregon Environmental Quality Commission Meeting 
February 5-6, 2004 

Department of Environmental Quality Headquarters 
811 SW Sixth A venue, Room 3A 

Portland, OR 97204 

Thursday, February 5, beginning at 1:00 p.m. 

Prior to the regular meeting, the Commission will hold a working lunch and an executive session at 
11 :30 a.m. to consult with counsel concerning legal rights and duties regarding current and potential 
litigation against the Department. Executive session is held pursuant to ORS 192.660(l)(h). Only 
representatives of the media may attend, and media representatives may not report on any 
deliberations during the session. 

A. Information Item and Public Comment: Umatilla Chemical Agent Disposal Facility 
Dennis Murphey, DEQ Chemical Demilitarization Program Administrator, will update the 
Commission on the status of trial burns, public outreach efforts, legal proceedings, and other 
issues related to the Umatilla Chemical Agent Disposal Facility (UMCDF). Following the 
update, the Commission will hold a public comment opportunity on the UMCDF Class 3 
Permit Modification Request UMCDF-03-041-PFS(3), "Change in Incinerator Emissions 
Compliance Point." If approved, this Permit Modification will change the location at which 
measurements are taken to determine if UMCDF is in compliance with the emission limits in 
its hazardous waste and air permits. UMCDF proposes to measure air emissions after the 
pollution abatement system carbon filters instead of before the filters as originally required 
by the Commission. 

B. Informational Item: Update on Revisions to Environmental Enforcement Rules 
Anne Price, DEQ Administrator of the Office of Compliance and Enforcement, will update 
the Commission on proposed rule revisions that govern enforcement of Oregon's 
environmental regulations. Over the past two years, the Department has sought guidance 
from the Commission in revising the rules to ensure that enforcement actions are equitable, 
easier to understand, and protective of the environment and public health. At this meeting, 
Ms. Price will talk with Commissioners about key issues in the draft rules, which were 
issued for public comment in January and will be finalized for Commission adoption this 
spnng. 

C. Informational Item: DEQ's Strategic Directions - 2004 Draft 
Over the past two years, the Commission has been vitally involved in developing DEQ's 
Strategic Directions - four high-level priorities that direct the agency's decisions on resource 
use, policy development, and daily workload management and service activities. They 
include delivering excellence in performance and product, protecting Oregon's water, 
protecting human health and the environment from toxics, and involving Oregonians in 
solving environmental problems. At this meeting, Director Hallock and members of DEQ's 
Executive Management Team will review key changes from the 2002 Strategic Directions, 
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based on progress made and new directives from Governor Kulongoski. Director Hallock 
will seek input from the Commission and stakeholders before finalizing the 2004 Strategic 
Directions this spring. 

D. Informational Item: DEQ's Executive Measures Update and Report 
In 2001, DEQ's Executive Management Team began developing a series of executive-level 
measures to track the progress on DEQ' s Strategic Directions, evaluate the agency's 
performance, and guide decision making on resource allocation and agency work priorities. 
DEQ has kept the Commission informed of the use of measures, most recently in October 
2002. At this meeting, Helen Lottridge, DEQ Management Services Division Administrator, 
will update the Commission on the results of executive measures to date, present the draft 
Annual Executive Measures Report, and seek feedback and guidance on future evaluation 
efforts. 

Friday, February 6, beginning at 8:30 a.m. and including a working lunch with 
Lance Clark, the new Natural Resource Policy Advisory for Governor Kulongoski. 

E. Approval of Minutes 
The Commission will review, amend if necessary, and approve draft minutes of the 
December 4-5, 2003, Environmental Quality Commission meeting. 

F. Informational Item: Role of the Oregon Institute for Natural Resources 
Gail Achterman, Director of the Oregon Institute for Natural Resources, will speak with the 
Commission about the role of the Institute and partnership opportunities with DEQ and other 
state agencies. The Oregon Institute for Natural Resources was created by the 2001 State 
Legislature to provide one place for Oregonians to get information, ask questions, propose 
studies, provide opinions and advice, and learn about the natural resources and 
environmental conditions throughout Oregon. The Institute is housed at Oregon State 
University. 

G. Director's Dialogue 
Stephanie Hallock, DEQ Director, will discuss current events and issues involving the 
Department and the state with Commissioners. 

H. Action Item: Three Basin Rule Findings for Fishermen's Bend Recreation Site Water 
Pollution Control Facilities Wastewater Treatment Permit 
The Commission adopted the Three Basin Rule in 1977 to protect the pristine watersheds of , 
the North Santiam, Clackamas, and McKenzie River subbasins, which provide drinking 
water to over seventeen percent of Oregonians. The rule was amended in 1995 to prohibit · 
new or expanded wastewater discharges to these subbasins without specific Commission and 
DEQ findings to protect water quality. At this meeting, Kerri Nelson, DEQ Western Region 
Administrator, will request that the Commission find that the Bureau of Land Management's 
proposed wastewater treatment systems for Fishermen's Bend Recreation Site in the North 
Santiam River subbasin satisfy requirements of the Three Basin Rule. 
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I. Action Item: Request from the US Fish and Wildlife Service for a Waiver to the Total 
Dissolved Gas Water Quality Standard on the Columbia River 
The Commission will consider a request from the U.S. Fish and Wildlife Service for a 
waiver to Oregon's total dissolved gas water quality standard to enable water to be spilled at 
Bonneville Dam to assist fish released from Spring Creek National Fish Hatchery. The Fish 
and Wildlife Service has requested to spill water for ten days in March 2004. The 
Commission has granted similar waivers in previous years. Mike Llewelyn, DEQ Water 
Quality Division Administrator, will present the request. 

J. Informational Item: Forest Practices Act Sufficiency Analysis and Forest Practices Act 
Rules being developed by the Oregon Department of Forestry 
Ted Lorensen, Oregon Department of Forestry (ODF) Stewardship Division Chief, and Mike 
Llewelyn, DEQ Water Quality Division Administrator, will present a status report on the 
ODF rulemaking and other activities under the Forest Practices Act in conjunction with the 
Forest.Practices Act Sufficiency Analysis completed in October 2002. The Sufficiency 
Analysis was a collaborative, three year joint effort by DEQ and ODF to determine the 
effectiveness of the Oregon Forest Practices Act in achieving and maintaining water quality 
criteria for temperature, sediment, turbidity, aquatic habitat and biocriteria (i.e., aquatic 
diversity). 

K. Action Item: Vote on New EQC Vice Chair 
The Commission will vote on a new Vice Chair to replace former Commissioner and EQC 
Vice Chair Tony Van Vliet. 

L. Commissioners' Reports 

Adjourn 

Future Environmental Quality Commission meeting dates include: 
April 8-9, May 20-21, July 15-16, September 9-10, October 28-29, December 9-10 

Copies of staff reports for individual agenda items are available by contacting Andrea Bonard in the Director's 
Office of the Department of Environmental Quality, 811 SW Sixth Avenue, Portland, Oregon 97204; telephone 
503-229-5990, toll-free 1-800-452-4011 extension 5990, or 503-229-6993 (TTY). Please spec ify the agenda 
item letter when requesting reports. If special physical, language or other accommodations are needed for this 
meeting, please advise Andrea Bonard as soon as possible, but at least 48 hours in advance of the meeting. 

Public Forum: The Commission will break the meeting at approximately 11:30 a.m. on Friday, February 6 to 
provide members of the public an opportunity to speak to the Commission on environmental issues not part of 
the agenda for this meeting. Individuals wishing to speak to the Commission must sign a request form at the 
meeting and limit presentations to five minutes. The Commission may discontinue public forum after a 
reasonable time if a large number of speakers wish to appear. In accordance with ORS 183.335(13), no 
comments may be presented on Rule Adoption items for which public comment periods have closed. 

Note:'Because of the uncertain length of time needed for each agenda item, the Commission may hear any 
item at any time during the meeting. If a specific time is indicated for an agenda item, an effort will be made to 
consider that item as close to that time as possible. However, scheduled times may be modified if participants 
agree. Those wishing to hear discussion of an item should arrive at the beginning of the meeting to avoid 
missing the item. 
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Environmental Quality Commission Members 

The Environmental Quality Commission is a five-member, all volunteer, citizen panel appointed by 
the governor for four-year terms to serve as DEQ's policy and rule-making board. Members are 
eligible for reappointment but may not serve more than two consecutive terms. 

Mark Reeve, Chair 
Mark Reeve is an attorney with Reeve Kearns in Portland. He received his A.B. at Harvard 
University and his J.D. at the University of Washington. Commissioner Reeve was appointed to the 
EQC in 1997 and reappointed for a second term in 2001. He became Chair of the EQC in 2003. 
Commissioner Reeve also serves as Co-Chair of the Oregon Watershed Enhancement Board. 

Deirdre Malarkey, Commissioner 
Deirdre Malarkey is a graduate of Reed college, with graduate degrees from the University of 
Oregon. She has served previously on two state natural resource boards and on the Water Resources 
Commission and retired as a land use planner. Commissioner Malarkey was appointed to the EQC 
in 1999 and lives in Eugene. 

Lynn Hampton, Commissioner 
Lynn Hampton serves as Tribal Prosecutor for the Confederated Tribes of the Umatilla Indian 
Reservation and previously was Deputy District Attorney for Umatilla County. She received her 
B.A. at University of Oregon and her J.D. at University of Oregon School of Law. Commissioner 
Hampton was appointed to the EQC in July 2003 and lives in Pendleton. 

The fourth and fifth Commission seats are currently vacant. 

Stephanie Hallock, Director 
Department of Envfronmental Quality 

811 SW Sixth A venue, Portland, OR 97204-1390 
Telephone: (503) 229-5696 Toll Free in Oregon: (800) 452-4011 

TTY: (503) 229-6993 Fax: (503) 229-6124 
E-mail: deg.info @deq.state.or.us 

Mikell O'Mealy, Assistant to the Commission 
Telephone: (503) 229-5301 
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February 5-6, 2004 EQC Meeting 

DEQ Headquarters , Room 3A 
811 SW Sixth A venue 
Portland, OR 97204 

Master Agenda - showing presenters and approximate timing of agenda items 

Thursday, February 5 
11 :30 - 1 :00 Executive Session and working lunch, Larry Knudsen and Steve Bushong 
1 :00 - 2:00 A. Informational Item and Public Comment: Update on the Umatilla Chemical 

Agent Disposal Facility, Dennis Murphey and Sue Oliver 
2:00- 3:30 B. Informational Item: Update on Revisions to Environmental Enforcement Rules , 

to prepare for adopting the rules at the Commission's April 8-9 meeting, Anne Price 
3:30 - 4: 10 C. Informational Item: DEQ' s Strategic Directions - 2004 Draft, Stephanie Hallock 

and EMT members 
4: 10-4:45 D. Informational Item: DEQ' s Executive Measures Update and Report, Helen 

Lottridge, EMAG members, and Dawn Farr 

Friday, February 6 
8:30 - 8:35 E . Approval of Minutes 
8:35 - 9:30 F. Informational Item: Role of the Oregon Institute for Natural Resources, Gail 

Achterman 
9:30- 9:45 G. Director' s Dialogue, Stephanie Hallock 
9:45 - 10:30 H. Action Item: Three Basin Rule Findings for Fishermen's Bend Recreation Site 

Water Pollution Control Facilities Wastewater Treatment Permit, Kerri Nelson and 
Randy Trox 

10:30 - 10:45 Break 
10:45 - 11 :30 I. Action Item: Request from the US Fish and Wildlife Service for a Waiver to the 

Total Dissolved Gas Water Quality Standard on the Columbia River, Mike Llewelyn 
and Russell Harding 

11 :30 - noon Public Forum 
noon - 1:00 
1:00-2:00 

2:00 -2:05 
2:05 -2:10 

Lunch 
J. Informational Item: Forest Practices Act Sufficiency Analysis and Forest 
Practices Act Rules being developed by the Oregon Department of Forestry, Mike 
Llewelyn and Ted Lorenson 
K. Action Item: Vote on New EQC Vice Chair 
L. Commissioners' Reports 



State of Oregon 

Department of Environmental Quality Memorandum 

To: Environmental Quality Commission Date: January 16, 2004 

From: Mikell O'Mealy, Assistant to the Commission and Director 

Subject: February 5-6, 2004 meeting materials 

Enclosed are your materials for the February 5-6 EQC meeting, which will be held at 
DEQ Headquarters in the 3rd floor conference room, 811 SW Sixth Ave., in Portland. 
Please plan to arrive at 11:30 a.m. on Thursday; we will start the day with an executive 
session and a working lunch, before beginning the regular public meeting at 1 :00 p.m. I 
expect the meeting on Friday to conclude shortly after 2:00 p.m., and I've included a 
"master agenda" for that shows approximate timelines for each agenda item. 

In addition to these materials, next week you will receive a final draft of DEQ's Strategic 
Directions 2004 to go with the information for Agenda Item C, Information.al Item: 
DEQ 's Strategic Directions - 2004 Draft. 

If you have any questions about the meeting or these materials, please contact me at 503-
229-5301, or toll-free at 1-800-452-4011 ext. 5301 in the state of Oregon. 

I look forward to seeing you soon. 



State of Oregon 

Department of Environmental Quality Memorandum 

To: Environmental Quality Commission Date: January 23, 2004 

From: Mikell O'Mealy, Assistant to the Commission and Director 

Subject: Additional materials for the February 5-6, 2004 EQC meeting 

Enclosed are additional materials for your February meeting, including: 

• Materials for Agenda Item B, Update on Revisions to Environmental Enforcement 
Rules, presented by Anne Price, Administrator of DEQ's Office of Compliance 
and Enforcement. 

• A final draft of DEQ' s Strategic Directions 2004 to go with the information for 
Agenda Item C, Informational Item: DEQ 's Strategic Directions- 2004 Draft. 

• Background materials on the Umatilla Chemical Depot project, prepared by 
Dennis Murphey, Administrator of DEQ's Umatilla Chemical Demilitarization 
Program, for Ken Williamson, our new EQC member. Dennis prepared extra 
copies of the materials for each of you, for your information. 

If you have any questions about the meeting or these materials, please contact me at 503-
229-5301, or toll-free at 1-800-452-4011 ext. 5301 in the state of Oregon. 

I look forward to seeing you soon. 



State of Oregon 

Department of Environmental Quality Memorandum 

To: Environmental Quality Commission Date: Febmary 4 , 2004 

From: Mikell O'Mealy, Assistant to the Commission and Director 

Subject: Meeting materials 

Enclosed are additional materials for the EQC meeting, including: 

• The Director's Dialogue for Agenda Item G, which Stephanie will present to you on 
Friday morning. 

• A recent article from The Oregonian on DEQ's proposed changes to Oregon's 
environmental enforcement mles and penalties. You will hear more about these mles 
from Anne Price, DEQ Administrator of the Office of Compliance and Enforcement, 
on Thursday afternoon. 

• Travel expense forms 

• Paper and pencil 

Please let me know if you have any needs or questions. Thanks. 
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1. Introduction 

FACT SHEET 

Proposed Modification of the 
Hazardous Waste Storage and Treatment Permit 

for the 
Umatilla Chemical Agent Disposal Facility 

(Permit No. ORQ 000 009 431) 

Permit Modification No. UMCDF-03-041-PFS(3) 
"Change in Incinerator Emissions Compliance Point" 

. 
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Public Notice A-1 

Proposed Changes to UMCDF Hazardous Waste Permit B-1 

In February 1997 the Oregon Environmental Quality Commission (EQC or Commission) and the 
Oregon Department of Environmental Quality (Department or DEQ) issued a Hazardous Waste 
Storage and Treatment Permit (HW Permit) to the United States Army1 to build and operate the 
Umatilla Chemical Agent Disposal Facility (UMCDF). Construction of UMCDF was completed 

1 There are three "Permittees" named on the UMCDF HW Permit The US. Army Umatilla Chemical Depot and 
the US. Army Project Manager for Chemical Stockpile Disposal (PMCSD) (now known as Program Manager for 
Elimination of Chemical Weapons) are named as Owner and Operator ofUMCDF. Washington Demilitarization 
Company (the Army's construction and operations contractor) is named as a co-operator ofUMCDF. 

DEQ Item No. 04-0012(19) 
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in 2001 and the facility is currently testing its systems in preparation for the anticipated start of 
chemical agent disposal operations some time in 2004. · 

On September 16, 2003 the United States Army's Program Manager for Elimination of Chemical 
Weapons (PM ECW) subrriitted a Class 3 Permit Modification Request (PMR) UMCDF-03-041-
PFS(3), "Change in Incinerator Emissions Compliance Point." UMCDF is requesting that the DEQ 
determine compliance with HW Permit limits using the air pollutant levels as measured after the 
carbon filter system,2 the final stage of each incinerator's pollution abatement systems. As 
originally issued, the UMCDF HW Permit required that emissions compliance be determined before 
gases passed through the carbon filters. In effect, the change will allow UMCDF to "take credit" for 
the ability of the carbon filters to remove additional pollutants from the incinerator gas streams. 

This Fact Sheet describes the proposed modification and provides background information about 
the UMCDF and the basis for the proposed modification. Because the Department has made a 
tentative decision to recommend to the EQC that the PMR be approved, this Fact Sheet also 
includes a discussion of the significant factual, legal, and policy questions the Department 
considered in reaching its tentative decision. Information on how to provide comment on the 
proposed modification is provided on Page 9 and in Attachment A 

Attachment A is the Public Notice that was mailed on January 14, 2004 to persons on the 
Department's mailing list that have indicated an interest in the Umatilla Chemical Demilitarization 
Program. The Public Notice contains detailed information concerning information repositories and 
the dates of the scheduled public comment period and public hearings related to the proposed 
modification. Attachment B includes the actual text changes proposed for specific pages of the HW 
Permit. 

2. Process for a Class 3 Permit Modification Request 

Regulations regarding the permitting and operation of hazardous waste treatment, storage, and 
disposal facilities are known as the "Resource Conservation and Recovery Act" (RCRA) 
regulations. They are contained in Title 40 of the Code of Federal Regulations (CFR). In 
accordance with the RCRA regulations, the State of Oregon has been authorized by the U.S. 
Environmental Protection Agency to implement its own hazardous waste program. Oregon has 
adopted RCRA regulations as Oregon Administrative Rules. 

Because a hazardous waste permit is expected to be modified over the life of a facility, RCRA 
regulations identify three "classes" of permit modifications, each with its own public notification 
and/or participation requirements. Class 1 modifications are the least significant of permit 
modifications and involve only minor changes to a permit, such as correction of typographical 
errors, updates to addresses or telephone numbers, or an upgrade of equipment. Class 2 
modifications are considered significant changes to the permit and are used primarily to address 
improvements in technology and management of the facility. Class 3 modifications are considered 
very significant permit modifications and are used only for major changes to the facility or its 
operation. Both Class 2 and 3 permit modifications require opportunities for public comment. 

2 This Fact Sheet will use term "carbon filter units" to refer to the "Pollution Abatement System Carbon Filtration 
System," usually identified by the acronym "PFS." 
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This Permit Modification Request [UMCDF-03-041-PFS(3) "Change in Incinerator Emissions 
Compliance Point"] was submitted to the DEQ on September 16, 2003 as a Class 3 modification. 

As required by the regulations for a Class 3 Permit Modification Request, an initial public comment 
period of 60 days was held open from September 17 through November 17, 2003. The UMCDF 
Permittees held a public information meeting on October 21, 2003 in Hermiston, Oregon. The DEQ 
issued a ''Notice of Deficiency" (NOD) on November 5, 2003 requesting additional information 
from the Permittees. The Permittees responded to the NOD on December 1, 2003. 'At the close of 
the comment period DEQ had received eight comments from members of the public expressing 
opinions on whether UMCDF should be allowed to change the point at which DEQ determines 
UMCDF's compliance with emission limits in the HW Permit. 

After reviewing public comments and the response to the NOD, the DEQ made a 
tentative decision to recommend that the Environmental Quality Commission approve 
the proposed modification. Accordingly, the Department has prepared this Fact Sheet 
and the revised language for the UMCDF HW Permit for public review and comment. 

In accordance with the RCRA regulations for Class 3 permit modification requests, DEQ is 
requesting comments from the public on the proposed revision to the HW Permit. A 45-day public 
comment period on the proposed modification will be open from January 14 through close of 
business on March 1, 2004. Two public hearings will be held: February 5 in Portland before the 
Environmental Quality Commission and February 18 in Hermiston before a DEQ Hearings Officer 
(you may submit written comments to the DEQ any time during the open comment period). Please 
see Attachment A for details about the public comment period, the public hearings, and how you 
can submit comments to the DEQ. 

The Environmental Quality Commission (EQC) will make the final decision on this PMR (the EQC 
is a five-member citizen commission appointed by the Governor that serves as DEQ's policy- and 
rule-making board.) At the conclusion of this public comment period, the Department will consider 
all comments received during both the first and second comment period and then prepare a staff 
report for EQC review. The staff report will discuss the issues identified about the proposed 
change, offer the EQC alternatives for consideration, and make a final recommendation on whether 
the UMCDF HW Permit should be modified as proposed. Consideration of this proposed 
modification and decision by the EQC is anticipated during their meeting scheduled for May 20-21, 
2004. 

3. Description of the Umatilla Chemical Agent Disposal Facility (UMCDF) 

The UMCDF is located in northeastern Oregon at the Umatilla Chemical Depot, about seven 
miles west of Hermiston, Oregon (about 175 miles east of Portland, Oregon). The address is 
78072 Ordnance Road, Hermiston, OR 97838-9544. The UMCDF is a hazardous waste storage 
and treatment facility that will use four incinerators to destroy a stockpile of about 3717 tons of 
chemical warfare agents that has been stored at the Umatilla Chemical Depot (UMCD) since 
1962. The chemical agents stored at UMCD include nerve agents and blister agents in liquid 
form. The nerve agents ("GB" and "VX") are contained in munitions, such as rockets, 
projectiles, and land mines, and in bulk items, .such as spray tanks, bombs, and "ton containers." 
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The blister agent ("HD," also referred to as "mustard") is stored only in ton containers. All of 
the chemical agents are highly toxic. 

The "demilitarization" process used by UMCDF has four basic steps: 1) transportation of the 
chemical weapons from the storage areas at the Umatilla Chemical Depot to the UMCDF 
Container Handling Building; 2) unloading the transport containers and placing the weapons 
onto a processing line; 3) draining the liquid chemical agent from the weapon; and 4) destroying 
the chemical agent and explosives and treating the remaining metal parts to destroy any residual 
chemical agent. UMCDF has four incinerator systems, each with two combustion chambers 
known as primary and secondary chambers (the secondary chamber is often referred to as an 
afterburner in some systems). There are two liquid injection incinerators to destroy the liquid 
nerve and blister agents, a "deactivation furnace" (a specialized type of rotary kiln) to destroy 
explosives, and a metal parts furnace to treat empty metal munition casings and bulk containers 
under high temperatures to destroy residual chemical agent. The processing of the munitions and 
containers will produce a variety of "secondary wastes" that are either stored for later treatment 
at UMCDF or shipped off-site for final disposal (once they are determined to be completely free 
of chemical agent). 

Each of the four furnace systems has its own pollution abatement system (the systems are identical) 
to cool the exhaust gases from the incinerators, remove particles, and neutralize the "acid gases." 
Each pollution abatement system consists of five main components: a quench tower, venturi 
scrubber, scrubber tower, mist eliminator vessel, and a set of carbon filter banks that serve as a final 
pollutant removal step. There is a large blower located at the end of the carbon filters that pulls the 
exhaust gases from the furnaces (called "induced draft") through the pollution abatement system 
and then exhausts the cleaned gases to the atmosphere through a common stack. The schematic on 
Page 5 shows the pollution abatement systems and the carbon filter system. 

The UMCDF HW Permit issued by the Commission in 1997 required that exhaust 
gases from each of the furnace be clean enough to meet the permit emission limits at 
a point after the mist eliminator vessel but before the carbon filters. The permit 
modification request submitted by UMCDF proposes to revise its permit to move that 
''point of compliance" from before the carbon filters to after the carbon filters. 

4. Description of Permit Modification Request No. UMCDF-03-041-PFS(3) 
("Change in Incinerator Emissions Compliance Point") 

The proposed modification is to revise two HW Permit Conditions, one in Module VI ("Short Term 
Incineration - Shakedown, Trial Burn And Post-Trial Burn") and one in Module VIl (''Normal 
Operations"). Each of the two conditions (VI.A. I. vi. and VII.A. 8.) contain essentially the same 
requirement, that "each incinerator shall meet the applicable performance standards . . . before 
entering each incinerator's carbon filter system." The Permit Modification Request proposes to 
change the phrase ''before entering" to "after exiting" the carbon filter system. No other changes to 
the HW Permit are proposed. Attachment B shows the affected Permit Conditions and the proposed 
changes. 
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Current Compliance 
Point 

Proposed 
Compliance 

~-- Point 

Cl.eon liquor Pump 

From 
Deactivation Furnace/ 
Liqui_d Incinerator/ 
Meiol Ports Furnace 

NOTE: 
Each furnace system has a pollution 

abatement system as illustrated here. 
Al l four systems at UMCDF then exit 

to a common exhaust stack. 

Quench Tower: Uses brine sprays to cool incinerator 
gases from 2000°F to 175°F and to neutralize acids. 

Venturi : A narrow throat that removes particles and 
further neutralizes acid gases. 

Scrubber Tower: Removes remaining acid gases and 
excess moisture by directing gas flow through a packed 
bed scrubber. 

Mist Eliminator: Removes large droplets of moisture 
and metal oxides in gas stream by using fabric fi lters. 

Carbon Filter Units: I ncludes pre-filters and high­
efficiency particulate air filters to capture very small 
particles and metals and banks of carbon that capture 
remaining organic pollutants. 

Exhaust Blower: A blower that pulls gas flow through 
the Pollution Abatement System and then pushes the 
cleaned gases out through the common stack. 

Process Schematic 
Incinerator Pollution Abatement System 

Umatilla Chemical Agent Disposal Facility 
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5. DEQ's Tentative Decision to Recommend Approval 

DEQ has made a tentative decision to recommend to the Environmental Quality Commission 
that the Commission approve the Class 3 Permit Modification Request "Change in Incinerator 
Emissions Compliance Point." If the Commission approves the change, the UMCDF Hazardous 
Waste Permit will be changed so that UMCDF may demonstrate compliance with emission 
limits at a point after the pollution abatement system carbon filter system. In effect, UMCDF 
will be allowed to "take credit" for the pollution reduction provided by the carbon filter units. 

6. Significant Considerations in Reaching Tentative Decision 

The DEQ made its tentative approval decision after consideration of the permit modification 
request, the Permittee's response to the Department's "Notice of Deficiency," and the public 
comments received during the first 60-day public comment period. The most significant issues 
that DEQ considered in making its decision are discussed below: 

a. The potential for adverse impacts on human health or the environment. 

Although the UMCDF HW Permit does not allow any additional "credit" be taken for the 
pollution reduction provided by the carbon filter units, it still includes a requirement that a 
furnace's carbon filter units be in operation ("on-line") at all times that the furnace is 
processing hazardous waste. (There are limited exceptions to this requirement- see 6e. 
below.) Approving or denying this permit modification request would not change the HW 
Permit requirement that the carbon filter units be operational at all tirn_es, so there will be 
no change (increase or decrease) in actual emissions to the atmosphere through the 
common stack. In addition, the proposed permit modification will not change the 
permitted emission limits. 

Consequently there would also be no effect on the results of the 1996 Pre-Trial Burn 
Health and Ecological Risk Assessments, which concluded that operation ofUMCDF 
would not pose unacceptable risks to human health or the environment. The risk 
assessments conducted by DEQ in 1996 used the permitted emission limits and did not 
assume any reduction in emissions due to the presence of the carbon filter units (the reality 
is that the carbon filter units do in fact com;i<lerably reduce the ievels of some pollutants). 

In summary, the proposed permit modification will not change the permitted emission 
rates (or the conclusions of the 1996 health risk assessment), nor will it change the 
requirement that the carbon filter units be in operation at all times a furnace is processing 
hazardous waste. Consequently, the DEQ does not believe that approval of the proposed 
modification will have an adverse effect on human health or the environment. 

b. The role the carbonfilter units had in the 1997 finding of the Commission that 
incineration represented the "Best Available Technology " for destruction of the chemical 
weapons stockpile at the Umatilla Chemical Depot. 

The Commission as a whole did not rely on the presence of the carbon filter units in 
making its 1997 finding that incineration represented the "Best Available Technology" for 
destruction of the chemical weapons stockpile at the Umatilla Chemical Depot. This was 
reinforced through a "Clarifying Order" issued in March 1999 that stated the carbon filters 
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were "an additional pollution control component of the baseline incineration technology." 
Consequently, because the carbon filter units were not considered in the finding that 
incineration was the "Best Available Technology," approval of this permit modification 
would not affect the finding of the Commission in 1997. 

c. The ability of the UMCDF furnaces to comply with emission limits, with or without 
"taking credit" for the carbon filter units. 

The Clarifying Order issued by the Commission in_ 1999 reiterated that the UMCDF 
incinerators "are designed to meet all applicable regulatory criteria without the PAS 
[pollution abatement system] carbon filters," and made specific reference to the 
requirement that emission limits be met before furnace gases pass through the carbon 
filters. As evidenced by the language in the Clarifying Order, and review of transcripts of 
meetings held in 1996 before the UMCDF HW Permit was approved, the Commission had 
every expectation that UMCDF would be able to meet the regulatory criteria without 
taking credit for the carbon filters. At the time the HW Permit was approved in 1997 the 
carbon filter units were in a preliminary design phase and had not ever been constructed or 
used on a combustion facility in the United States. No "credit" could be given to the 
ability of the carbon filters to reduce emissions because there were no data demonstrating 
that carbon filtration of incinerator exhaust gases was feasible. 

Data have since been gathered (through testing at UMCDF and one other chemical 
demilitarization facility with an identical carbon filtering system) that demonstrate the 
effectiveness of the carbon filter units in reducing emissions of many pollutants to a level 
considerably lower than would be achieved by use of the standard pollution abatement 
system alone. Surrogate testing of the first liquid incinerator at UMCDF in early 2003 
was successful, and the incinerator was able to demonstrate compliance with the existing 
permit conditions that require emission limits be met before the carbon filters. This is also 
expected to be the case when the second liquid incinerator undergoes testing. 

However, surrogate testing conducted in 2003 of the deactivation furnace system has 
shown that UMCDF will not be able to demonstrate the deactivation furnace's compliance 
with existing HW Permit requirements at originally expected feed rates, at least not for a 
limited number ofregulated compounds (such as the metals mercury and cadmium). To 
meet the current emission limits "before" the carbon filters, the feed rate of munitions to 
the deactivation furnace would have to be significantly reduced, greatly extending the time 
it will take to destroy the stockpile. 

Reducing the feed rate of munitions (with the subsequent impact on operation duration) to 
meet the current emission limits before the carbon filters would not reduce the actual 
emissions to the atmosphere because the carbon filters must be operational at all times. 
The long-term effect of dramatically reduced feed rates to the deactivation furnace system 
actually has the potential to increase the overall emissions to the atmosphere during the 
lifetime of the facility because it would necessitate additional years of operation. In 
addition, there would be additional risk to the community from the continued storage of 
the stockpile. 
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The DEQ believes that the carbon filter units have now demonstrated their effectiveness in 
reducing emissions to the atmosphere from the UMCDF incinerators and can be relied 
upon to provide additional emissions control. Extending UMCDF's operation duration by 
reducing feed rates to the deactivation furnace would increase overall emissions to the 
atmosphere over the lifetime of the facility and would increase storage risk. 

d. The impact of having different compliance points for the original HW Permit emission 
limits and the 1999 "Maximum Achievable Control Technology" (MACT) emission limits. 

The Permit Modification Request from UMCDF stated that one of the purposes of the 
proposed change is to "provide a consistent approach for complying with two sets of 
regulations." The reference to the "two sets of regulations" is the requirement that 
UMCDF comply not only with regulations related to hazardous waste combustion 
facilities under the RCRA program, but also with regulations related to the Clean Air Act. 
UMCDF's Air Contaminant Discharge Permit was issued as the same time as the HW 
Permit and at the time of issuance the emission standards in the two permits (for those 
compounds regulated under both programs) were the same. 

In 1999 the U.S. Environmental Protection Agency promulgated new standards under the 
Clean Air Act called the "Maximum Achievable Control Technology" (MACT) standards. 
Demonstration of compliance with the MACT standards is at a point just before emissions 
are discharged to the atmosphere (in UMCDF's case that is after the carbon filters). 
UMCDF must now meet some emission standards before the carbon filters and some 
emission standards after the carbon filter. This poses some difficulties because of the need 
to bypass the filter units during testing (see 6e. below), making it difficult, if not 
impossible in some cases, for UMCDF to meet all of the MACT emissions standards 
(which makes no "exceptions" for the purposes of testing). 

Approval of this permit modification would eliminate the need to comply with different 
standards at different points in the pollution abatement system. As noted above, whether 
or not compliance is measured "before" or "after" the carbon filter units has no practical 
effect on the actual emissions to the atmosphere from UMCDF because the carbon filter 
units must be on line regardless (except as discussed in 6e. below). 

e. The impact of the proposed modification on the UMCDF surrogate and agent trial burn 
process, including the need to conduct tests with the carbon filters taken off-line. 

When UMCDF is conducting the tests needed to demonstrate that furnace emissions 
comply with permit limits "before" the carbon filter units, it must conduct the actual test 
sampling with the carbon filter units off-line, in what is called the "bypass" mode. 
(Emergency bypass of the carbon filter units is also allowed in certain conditions, but 
hazardous waste feed to the furnace must be stopped immediately if an emergency bypass 
of the carbon filter units is initiated.) The need to conduct tests with the carbon filters 
bypassed was not anticipated when the HW Permit was approved in 1997. 

The permit conditions as originally written assumed that during compliance testing the 
carbon filters would be operating and that during compliance tests the actual sampling 
would be conducted by simply inserting the sampling probes in the ductwork leading to 
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the carbon filters. However, in actual operation it was found that when the carbon filters 
are in operation it is not possible to conduct sampling at that location because of extreme 
pressure differences caused by the filters. Consequently, during the tests to demonstrate 
compliance with the existing HW Permit limits the carbon filter units must be taken off­
line. Although testing operations represent minimal risk because of tightly controlled 
conditions and short test durations, approval of the permit modification will eliminate the 
need to conduct testing with the filters bypassed when actual chemical agent operations 
begin. 

7. How to Submit Your Comments on the Proposed Permit Modification to the DEQ 

The Department, on the behalf of the Envirornnental Quality Commission, is inviting public 
comment on this proposed modification to the UMCDF HW Permit. The public comment period 
on this proposed Permit Modification will remain open from January 14 through close of business 
(5:00 p.m.) on March 1, 2004. Written comments may be submitted by e-mail, fax, or regular mail 
any time during the comment period, provided the comment is received by the Department no later 
than 5:00 p.m. on March 1, 2004. E-mail comments should be submitted to 
ingram.shelly@deq.state.or.us and include the words "Public Comment" in the subject line. 
Comments submitted by facsimile transmission should be sent to (541) 567-4741. Comments sent 
by regular mail should be addressed to Mr. Dennis Murphey, Administrator, Chemical 
Demilitarization Program, 256 E. Hurlburt, Hermiston, Oregon 97838. 

There will be two opportunities for the public to provide oral comments on the proposed 
modification: During the Envirornnental Quality Commission meeting on February 5, 2004 in 
Portland, Oregon (1:00 p.m., 811 S.W. Sixth, Room 3A) and at a public hearing to be held February 
18, 2004 in Hermiston, Oregon at the Good Shepherd Hospital's Conference Room 1 (610 N.W. 
11th) beginning at 7:00 p.m. Please see Attachment A for meeting details. . 

8. What Happens Next? 

The Department will review and consider all oral and written comments received during the 
comment period. Department staff will then prepare a report with a recommendation to the 
Envirornnental Quality Commission. The report will include the Department's response to all 
significant comments received during both public comment periods. The Commission is anticipated 
to make a final decision on the proposed modification to the UMCDF HW Permit in May 2004 at 
its regularly scheduled meeting. The Commission may decide to modify the HW Permit as 
proposed or with changes, or may decide against modifying the HW Permit. 

9. For More Information 
For more information about this Permit Modification, or for other information on the Umatilla 
Chemical Agent Disposal Facility, please contact Shelly Ingram, Chemical Demilitarization 
Program, Hermiston office of the DEQ [Phone 541-567-8297 (ext. 25) or toll free in Oregon 
(800) 452-4011], or e-mail to ingram.shelly@deq.state.or.us. The Department's Chemical 
Demilitarization Program has prepared numerous fact sheets about the chemical weapons 
destruction process at the Umatilla Chemical Depot that are available upon request. 
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Attachments 

A Public Notice: Request for Comments and Notice of Public Hearing 

B Change Pages for the Proposed Modification of the UMCDF HW Permit 
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ATTACHMENT B 
Change Pages for the Proposed Modification of the HW Permit 

Permit Modification Request No. UMCDF-03-041-PFS(3) 
("Change in Incinerator Emissions Compliance Point") 

.. . 

. Permit Module ·comments 

MODULE VI ("Short Term Incineration - Shakedown, Trial Burn And Post-Trial Burn") 

Condition VI.A.1 .vi. Change the phrase "before entering" to "after 
(Construction and Maintenance) exiting" 

Module VII ("Incineration -Normal Operations") 

Condition VII.A.8 Change the phrase "before entering" to "after 
(General Operation)) exiting" 

,. 

Change in Incinerator Emissions Compliance Point Fact Sheet 
Attachment B Page B-1 



Change Pages for the Proposed Modification of the HW Permit 
Permit Modification Request No. UMCDF-03-041-PFS(3) 

("Change in Incinerator Emissions Compliance Point") 

Text proposed for deletion is struckout 
Text proposed for addition is underlined 

Proposed Change to: 
MODULE VI - SHORT TERM INCINERATION - SHAKEDOWN, TRIAL 
BURN AND POST-TRIAL BURN 

VI.A. GENERAL CONDITIONS DURING SHAKEDOWN, TRIAL BURN AND POST-TRIAL 

BURN FOR ALL INCINERATORS AT THE UMCDF SITE 

Vl.A.l. Construction and Maintenance [40 CFR §264.31] 

t. - v. (Not shown here.) 

VI. The Permittee shall maintain and operate each incinerator during shakedown, trial burn and 

post-trial burn periods in accordance with the operating requirements specified in this 

permit. Each incinerator shall meet the applicable performance standards specified in 

Permit Conditions VI.B.1., VI.C.l., VI.D.1 ., and VI.E.l. before entering after exiting each 

incinerator's carbon filter system. 

Proposed Change to: 
MODULE VII - INCINERATION - NORMAL OPERATION 

VIl.A. GENERAL CONDITIONS FOR ALL INCINERATORS AT THE UMCDF SITE 

VII.Al - VII.A.7 (Not shown here.) 

VII.A.8. General Operation 

The Permittee shall maintain and operate each incinerator during shakedown, trial burn and post­

trial burn periods in accordance with the operating requirements specified in this Permit. Each 

incinerator shall meet the applicable performance standards specified in Permit Conditions VII.B.2., 

VII.C.2., VII.D.2., and VII E.2. before entering after exiting each incinerator' s carbon filter system. 

Change in Incinerator Emissions Compliance Point Fact Sheet 
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State of Oregon 
Department of 
Environmental 
Quality 

Umatilla Chemical Demilitarization Program 
Status Update 

Environmental Quality Commission 
February 5, 2004 

(Agenda Item A) 

Umatilla Chemical Demilitarization Program 

Surrogate Trial Burn (STB) Status 

Liquid Incinerator 1 (LI Cl) 
The Department has received a response to the Notice of Deficiency to the LICl Surrogate 
Trial Bum Report. There appear to be no significant issues remaining. 

Deactivation Furnace System (DFS) 
The DFS STB Report was submitted by UMCDF in December. Although the furnace was 
successful in the destruction of the surrogate compounds for chemical agent, it failed to 
demonstrate compliance with three of the metal emission limits, even at metal spiking 
conditions intended to be representative of low rocket feed rates during agent operations. 
The Department has notified UMCDF that it will be necessary for them to repeat a portion of 
the STB in order to demonstrate compliance with the existing "before the carbon filter" 
emission limits. 

The Army and its contractor, Washington Demilitarization Company (WDC) oppose 
performing a re-test, but the Army's UMCDF Site Project Manager has indicated that the 
Perrnittees will conduct the limited STB re-test of the DFS as required by the Department. 
The Permittees have filed their formal notification of intent to commence the re-test on 
March 16, 2003, but continue to evaluate "other options that could be implemented as an 
alternative to a re-test." 

WDC has retained lobbyists in both Washington, D.C. and in Oregon. WDC and its 
lobbyists have met with staff from the Washington, D.C. offices of U.S. Senator Ron Wyden, 
U.S. Senator Gordon Smith, and U.S. Representative Greg Walden, in addition to meeting 
with the staff of Governor Kulongoski in Salem. State Representative Robert Jenson and 
State Senator David Nelson have also been contacted. It is the Department's understanding 
that the message our Congressional and state officials are receiving is that the Department is 
not being "flexible" enough in its dealings with UMCDF and is imposing unreasonable 
requirements upon the Permittees. The requirement to conduct the DFS re-test has been 
mentioned specifically as an example of WDC' s concerns. 
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Metal Parts Furnace (MPF) 
The STB for the MPF started on January 15 and, as of the preparation date of this report, the 
facility expects to complete the trial bum by January 31. Thus far, two test runs of this STB 
were aborted because of sampling issues and another was aborted because of furnace 
operational problems (resulting in a four-day delay to prepare and process a permit 
modification request to continue with the trial bum). The STB report must be submitted to 
the Department within 90 days of completion of the on-site testing. 

Liquid Incinerator 2 (LIC2) 
UMCDF plans to conduct the STB for the LIC2 in the Spring of 2004, following the re-test 
oftheDFS. 

Brine Reduction Area (BRA) Shakedown and Testing 

The Department has approved the last PMR needed to support the start of BRA shakedown. 
·It is anticipated that shakedown will begin in February. The BRA Performance Test is 
planned for Spring 2004. UMCDF is currently reinstalling the protective lining in the BRA 
storage tanks in response to the liner failures noted in the Department's August 15, 2003 
Umatilla Update to the EQC. The Department has informed UMCDF that the permit 
requirement for the BRA to be fully operational prior to the start of agent operations includes 
completion of the BRA Performance Test and installation of adequate corrosion protection to 
ensure that all of the BRA storage tanks are operational. The Department will also be 
evaluating whether the Permittees have taken reasonable measures to maximize the 
processing capacity of the BRA and to minimize generation of brine from the pollution 
abatement systems. 

Permit Modification Requests: 

.... 
"Taking Credit" for the Carbon Filters 
On September 16, 2003 the Umatilla Chemical Agent Disposal Facility (UMCDF) submitted 
a Class 3 Permit Mo<lificalion Request (P:t-..1R) to cha..'lge the point of compliance for its air 
emissions from the inlet of the carbon filters in the pollution abatement systems to the exit of 
the carbon filters . 

After consideration of the PMR, the Permittees' response to the Department's Notice of 
Deficiency, and public comments received during the first 60-day public comment period, 
the Department has made a tentative decision to recommend approval of the requested permit 
modification. On January 14, 2004, the Department issued the draft permit language and 
initiated a second public comment period that will remain open through March 1, 2004. The 
Department has distributed copies of draft permit language, fact sheets, and a notice of public 
hearings in Portland (as a part of today's EQC meeting) and in Hermiston at 7:00 p.m. on 
February 18, 2004. 
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The Department intends to provide its final recommendation to the EQC for consideration at 
the May 21, 2004 meeting. The time frame for submittal of the Department' s staff report on 
the PMR is dependent upon when the DFS re-test results are provided to the Department by 
UMCDF. 

Other PMRs Under Review 
• UMCD Secondary Waste -This PMR incorporates the remaining Depot secondary 

waste streams into the UMCDF hazardous waste permit and establishes feed rates for 
each waste stream. A final decision by the Department is expected by March 29, 
2004 

• BRA (Brine Reduction Area) Performance Test Plan 
• LICl (Liquid Incinerator# 1) GB Agent Trial Burn Plan 

Appeal of UMCDF-03-015-CHB(2) "Processing Enhanced On-Site Containers [EONCs] 
and Spray Tank Overpacks Containing Leaking lVIunitions in the Container Handling 
Building Unpack Area [CHB UPA]" 

In November 2003 the Department denied a Class 2 PMR that requested approval for 
UMCDF to be allowed to process leaking munitions in the Unpack Area. Transport 
containers ("EONCs) are monitored in the Unpack Area before they are opened. If chemical 
agent is detected within the container, it is normally moved to the "Toxic Maintenance Area" 
and opened under rigorously controlled conditions by workers in full protective suits. 
UMCDF proposed to change this requirement so that, if the concentration of chemical agent 
within the EONC was below "40 TWA" (i.e. 40 times the time-weighted average 
concentration allowed for unprotected workers), the EONC could be opened and processed in 
the Unpack Area (by workers in a higher level of protective clothing than is normally 
required in the Unpack Area). 

The Department issued a Notice of Deficiency requesting the Permittees to provide 
significantly more supporting documentation than had been included in the original 
submittal. The Permittees failed to provide the requested information in their response and 
the Department subsequently denied the PMR. In December, 2003, the Permittees filed an 
Appeal of the Department's decision. The matter is being referred to the Hearing Officer 
Panel for a contested case hearing. 

Chemical Agent Operations Authorization Process 
The Army is hopeful of being prepared to begin agent destruction in Summer 2004. As we 
have conveyed to the Army, WDC, the Confederated Tribes of the Umatilla Indian 
Reservation, local residents who live near UMCDF, and the many other interested 
stakeholders, the Department will recommend that EQC authorize the start of chemical agent 
operations only when the facility has demonstrated readiness to safely process chemical 
agents and munitions and has satisfied all permit requirements to protect human health and 
the environment. 

The Department will begin the agent start-up approval process by drafting an initial 
"Compliance Assessment," probably in mid-April. However, we would like to alert you to 
the fact that the Department will be requesting the EQC to hold a public hearing in 
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Hermiston to hear comments regarding the authorization for the start of chemical agent 
operations. We will provide the EQC with as much advance notice as possible regarding the 
requested date for this special meeting, dependent upon progress in completion of the 
activities at UMCDF and the Department's compliance assessment. Actual EQC 
authorization of agent operations would be considered at a later meeting, also to be held in 
Hermiston, if possible. 

Health Risk Assessment (HRA) Work Plan 
The Department received four sets of public comments on the HRA W ork Plan and is 
working with the Technical W orkgroup to resolve the comments and finalize the Work Plan 
by the end of March. · 

Enforcement Actions 
The Permitt~es and DEQ have signed a Mutual Agreement and Order related to the Notice of 
Violation and Assessment of Civil Penalty for the incident that occurred in September 2002, 
where a laboratory technician at UMCDF left the facility with a septum vial of dilute GB 
chemical agent in his pocket. 

Four other referrals of enforcement actions against the Permittees are pending in the DEQ 
Office of Compliance and Enforcement. 

Federal Fiscal Year 2005 Funding for the Demilitariz::ition Program 
Reliable sources have indicated that the President's budget for federal fiscal year 2005 will 
contain a major shortfall in funding for the Army's eight chemical demilitarization facilities 
(likely to be in excess of $200 million) . If this proves true, DEQ will work with the 
Governor's Office and the Oregon's Washington delegation to seek Congressional approval 
of full funding for the operation ofUMCDF and the Department's oversight of UMCDF in 
the next federal fiscal year. 

Other Topics of Interest 

Legal Proceedings 
In the GASP m trial, the hearing for oral ::u:gumcnts on the Petiliom~r's Motion for Sanctions 
against the U.S. Department of Justice attorney has been scheduled for February 26. The 
briefing schedule for written closing arguments has been tolled until Judge Marcus rules on 
the Motion for Sanctions. Therefore, the time frame for a decision in the GASP litigation 
remains uncertain, but is unlikely before late spring or early summer 2004. 

In the National Environmental Policy Act (NEPA) litigation filed against the Army in federal 
district court in Washington, D.C., the State of Oregon and the Confederated Tribes of the 
Umatilla Indian Reservation jointly filed an amicus brief, requesting the court not to grant the 
remedy sought by the plaintiffs related to the Umatilla site. The plaintiffs requested that, 
pending completion of new Environmental Impact Statements, the Court order the cessation 
of all activities at the Oregon, Utah, Alabama, and Arkansas demilitarization facilities that 
require the use of federal funds. 
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CSEPP (Chemical Stockpile Emergency Preparedness Program) Status 
FEMA (the Federal Emergency Management Agency) recently announced that Oregon 
CSEPP will receive $12.7 million in the current fiscal year, as requested by the state CSEPP 
representatives. This is $7.1 million in supplemental funding above Oregon's "baseline 
FFY04 funding of $5.6 million" (as identified by FEMA). This includes $3 million for 
Phase II of the Hermiston Evacuation Plan. Much credit goes to Governor Kulongoski, U.S. 
Senators Smith and Wyden, and U.S. Representative Walden who pressed hard for the 
additional funding from FEMA and the Army. Award of this funding prior to the start of 
chemical agent operations at UMCDF was a significant issue for local first responders, in 
addition to completion of the installation of the 450 MHz tactical radio system, which should 
be accomplished by May 2004. 

Leaking Munitions in Igloo K-1841 
On December 8 and December 20, the Umatilla Chemical Depot (UMCD) detected low 
levels of the chemical agent GB (Sarin) in the ambient air outside of igloo K-1841, a storage 
unit for 750 lb. bombs. [It should be noted that the bombs are, in reality, bulk containers of 
chemical agent since they contain no explosive components.] 

These were the first detections of chemical agent in the ambient air outside the storage igloos 
and they occurred during UMCD's response to two leaking bombs that required entry to 
igloo K-1841 by site personnel, identification and isolation of the leaking bombs, and 
"overpack" of the bombs prior to the relocation to another igloo utilized specifically for 
storage of Qverpacked munitions. On December 8, GB was detected 20 ft. downwind from 
the door of igloo K-1841 at a concentration of 0 .073 micrograms/ cubic meter of air (this is 
73% of the acceptable 8-hour exposure level for a healthy worker not wearing personal 
protective gear). On December 20, GB was detected 100 ft. downwind from the door of 
igloo K-1841 at a concentration of 0.193 micrograms/cubic meter of air (i.e. nearly twice the 
acceptable 8-hour exposure level for a healthy, unprotected worker). Additional downwind 
sampling detected no measurable levels and there have been no further detections of 
chemical agent in the ambient air. 

On December 23 the Department sent a letter requiring UMCD "to institute additional 
control measures prior to and during any additional entry activities at Igloo K-1841. These 
additional control measures must be initiated to prevent the potential for migration of 
chemical agent vapors outside of engineering controls." UMCD has provided the 
Department an interim report regarding these incidents and the Army's response activities to 
identify and isolate the leaking munitions. UMCD also will provide a final report of their 
investigation and findings, including the cause of the ambient air releases and identification 
of preventatiye measures that must be initiated to avoid recurrences of these events. 

New Staff Liaison in the Governor's Office for the Umatilla Project 
As a result of a realignment of responsibilities within the Governor's Office, David Van't 
Hof has accepted a new assignment as the Governor's Sustainability Advisor. Craig 
Campbell, Senior Policy Advisor to Governor Kulongoski re Public Safety, has assumed the 
responsibility of serving as the Governor's liaison and point-of-contact for the Umatilla 
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Chemical Agent Disposal Facility and CSEPP. Mr. Campbell previously served as an 
Assistant Attorney General with then-Attorney General Kulongoski. 

Mr. Campbell has quickly oriented himself to the Umatilla project. In January he spent two 
days in Hermiston, meeting with the Board of Trustees of the Confederated Tribes of the 
Umatilla Indian Reservation (CTUIR), local government elected officials, the CSEPP 
Governing Board, and the Chemical Demilitarization Citizens' Advisory Commission. He 

·also toured the Depot's Emergency Operations Center and UMCDF. Mr. Campbell has 
expressed a desire to attend a future meeting of the EQC, maintain close contact with 
Umatilla project stakeholders, and participate in the 2004 Annual CSEPP Exercise. 

Visit by Mike Parker, Director of the Army's Chemical Materials Agency 
In mid-January, Mike Parker visited the Hermiston area and met with many of the same local 
stakeholders as Craig Campbell. Mr. Parker has responsibility for the storage of chemical 
weapons at the various depots and the operation of the chemical demilitarization facilities. 
His visit occurred at a time when many local officials and CTUIR representatives were 
expressing a desire for senior Army management to be a more visible and accessible 
presence in the Hermiston area to provide an opportunity for face-to-face communication 
between key Army decision-makers and local stakeholders. 
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State of Oregon 

Department of Environmental Quality Memorandum 

Date: 

To: 

From: 

Subject: 

January 23, 2004 

Environmental Quality Commission 

Anne R. Price, Administrator, Office of Compliance and Enforcement 

Agenda Item B: Presentation Materials For Update on Revisions to 
Environmental Enforcement Rules, February 5-6, 2003 EQC Meeting 

Enclosed is a set of overview slides that may change slightly prior to our discussion on 
the 5th, but I wanted to get a few items to you in advance in case you would like to 
prepare some thoughts ahead of time. The proposed Division 12 rulemaking package and 
draft rule are included for your information only. You need not read those before our 
meeting! If you have any questions in advance, please do not hesitate to call me at (503)-
229-6585. Thank you! 



. Today's presentation - · 

• Overview of the current · · 
enforcement process 

• Overview of the proposed Division 
12 rules 
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Enforcement process is an agency­
wioe effort 

• Starts with compliance priorities 

• Then select compliance approach 

• Implement compliance 

• Enforcement follow-up 

Compliance priorities 

• Selected by each program 

strategic directions 

2 



Compliance tools 

• Education 

• Technical/compliance assistance .... 

• Inspections 

• Enforcement 

Distribution of Cases per year 

4000 

3000 

2000 

1000 
o J,d.......:~.;_;,....t..-=-..;__,_L....£:.._..c.:,,...i.....e:=--"--,-L.=-.:.._.-
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Enforcement Guidance 

• Outlines Director's 
expectations on process 

• Creates consistency in: 
• NON response language 
• which cases are referred 
• which cases are not 

• Allows for reasonable flexibility 
to consider mitigating or 
aggravating circumstances 

Notices of Non-Compliance 
(NONs) 

• Regions draft according to guidance 

formal enforcement 
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Referral documents 

• Drafted by regional inspector 

• All relevant data attached 

• Routed through regional management to 
Office of Compliance and Enforcement 
(OCE) 

Case assignment 

• Done by OGE Administrator 

• First come, first served-unless high 
priority 

• Cases go to Environmental Law Specialist 
(ELS) based on experience 
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Enforcement goals 

• To create "specific" deterrence 

• To create "general" deterrence 

• To ensure economic fairness 

• To motivate voluntary initiati~e 

Specific Deterrence 
• The environmental problem must be 

. . 
COiT6CI6G 

• Get the attention of the person or 
company leadership to explain the 
problem 

• Establish a formal process where 
the person is compelled to sit down 
and listen 

; 

' 
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General Deterrence 

• People make operational decisions 
through risk analysis and "bean 
counting" to decide whatis easiest 
and will make the most money 

• Enforcement's penalties, economic 
benefit, and cons.equent bad 
publicity tip the risk scales toward 
compliance · 

I, 

Economic Fairness 

• Compliance costs money -- or at least 
people think it will 

• Violators can make .money by avoiding 
the costs of compliance · 

• Compliers expect DEQ to ensure 
that violators are not allowed to 
save money through noncompliance 
because this puts compliers at an 

. economic' disadvantage 
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Motivating Voluntary Initiative 

• People are busy and procrast'inate 

• Without some incentive, even those 
who want to comply may delay finding 
out how 

• Hearing about other people receiving 
enforcement creates that incentive and 
stimulates voluntary compl.iance 

Drafting the Notice and Order 
An environmental law specialist will review 

the referral , evidence, law, and other cases . . 
to aetermtne: 

• whether the laws give DEQ authority to take the 
recommended action 

• whether the law and evidence exist to be 
reasonably sure we can meet our burden of proof 
on the elements that the violations occurred 

• whether there are other violations not addressed 
by the referral - especially secondary media 
issues 

• How to use the information you provided to 
calculate a penalty and a reasonable estimate of 
economic benefit 
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Finalizing the document 

• The ELS shepherds the document through 
the approval process then sends it to the 
Director's office for signature 

• The Director signs and sends it back to 
Enforcement for dating and copying 

• Copies are sent to regional inspector, related 
program at HQ, DOJ, EPA, EQC, the county 
DA, the state senator and house 
representative for the locality, and other cc's 
the inspector has specified such as the facility 
manager 

• The document is sent via certified mail to the 
registered agent for a corporation or to a 
responsible individual. In difficult cases we 
hire a private investigator to serve it 
personally 

• The Respondent has 20 days in which to 
send in payment or a written Request for 
Appeal 

• During this time the Region may be in contact 
with the Respondent, directing compliance 
with the order 

... !. 
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Informal Discussion 

We meet with the Respondent to review the 
facts and evidence and to hear and weigh any 
mitigating information we have not previously 
he·ard 

Reasons for Settlement 

e f:!"\nf0rm;rn tn the f~r.+~ - -· .. _ ,, .. .. · :::;, ·- ... _ ·--·-
• Supplemental Environmental Projects 
• .Payment Plan 
• Extraordinary compliance 
• Self-Disclosure Policy~~ 
• Financial Hardship 
• "Litigation" risk 

10 



Mutual Agreement and Order 

• Agreement to settle 

• Details of conditions (e.g., new facts , 
mitigated penalty, Supplemental 
Environmental Project (SEP), 
payment plan, etc.) 

• Waiver of appeal rights 

• Acknowledgment that these 
violations constitute prior 
history for future penalties 

• Final Order for penalty which 
generally must be submitted with the MAO 

Contested-case hearings are 
on the increase 

(Graph will be updated prior to presentation.) 

16 . . . 
12 

8 

4 

0 

1990 1992 1994 1996 1998 2000 
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Contested-case Hearing 
Process 

• SimMar to a court trial, but less formal 

• Attended by an administrative law judge, 
respondent, ELS, and witnesses 

How do we win or lose? 

• The ELS must demonstrate that "more 
likely than not" DEQ's action is supported _ 
by true alleged facts and the law. 

• The administrative law judge drafts a 
"Proposed Final Order" that outlines 
whether we have met that burden on all 
the elements. 

• That ·"Proposed Final Order'' becomes a 
Final Order if no appeal to the EQC. 

12 
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Appeal to EQC 

• Option available to either DEQ or 
Respondent 

• Both may appeal on separate issues 

Appeal to Court of Appeals 

• Available to Respondent after EQC appeal 

13 



Collecting the Penalty 

• Once all the appeals have run, DEQ will 
take the following steps to collect the 
penalty: 

• File liens on property owned by the 
respondent 

• File claims with the Oregon Department 
11 of Revenue or DOJ for large amounts 

• Refer the account to private collection 
agencies for collection 

Number of Cases by Program Area 
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Number of cases issued by year and by program area (asot 12111103) 

Total Cases 
Year AQ WO LQ Issued 

1990 61 68 62 191 

1991 62 72 78 212 

1992 44 112 133 289 

1993 71 81 53 205 

1994 156 55 46 257 " 
1995 128 114 72 314 

1996 90 133 94 317 

1997 65 11 5 78 258 

1998 52 74 65 191 

1999 66 94 69 229 

2000 65 89 47 201 

2001 96 104 67 267 

2002 59 69 53 181 

2003 34 72 55 161 

Publicly Available Information 

• Search the Enforcement Database - A database of formal 
enforcement actions (i.e., department orders or civil penalties) 
that includes the date, respondent name, location, inspector, 
penalty and description of violation. 
• Search the Notice of Noncompliance Database - A database 
of Notices of Noncompliance (i.e., a notice from DEQ stating 
that a violation has been observed) that includes the source, 
name of alleged violator, location, violation date and a 
description of the violation. 
• Summary of Enforcement Actions 
• Overview of Enforcement Process - (Guidelines if you receive 
a Notice of Assessment of Civil Penalty and/or Department 
Order.) 

http://www.deq.state.or.us/programs/enforcement/ 

15 
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Enforcement Actions Initiated By Inspector and Issued to Source, 
1998 to present (Sample Search) 

Enlorcemen Program/Re 
Source 

Enlorcemen Enforcemen Penall1 
Name and Inspector Violations Issued 

t Number gion 
Location 

t Staft I Type Paid 

1998·033B Water BOISE NADLER BACHMAN Notice of NPOES· 5/6/1998 
Quality, CASCADE Permit Permit 
Industrial CORPORA 

' 

Violation Requlreme 
TION @ nts 

Eastern 
Region 

1998·033A Water BOISE NADLER BACHMAN Notice of NPOES· 5/6/1998 $4,800 
' Quality, CASCADE Civil - Permit 
Industrial CORP@ Penalty Requlreme 

Assessme nts 
Eastern nt 
Region 

1999-032 Air Quality, BOISE WELCH ROOT Notice of ACOP- 6/7/1999 $5,743 
TitleV CASCADE Clvll Opacity 

CORPORA Penalty and 
Eastern TION@ Assessme Emission 
Region ISLAND nt Limits 

CITY OR 

Total Records: 3 ' -

-

Notice of Noncompliance Database - Sample Search 

s of Noncompliance Issued 1998 to present 

am/Reg lo 
Slaff Vlolatl 

NON Cou NO 
Source Name Initial on 

Dal" nt~ 
Location Description 

C!~.., 
: 9:::: 

R TAYLOR BAT 3/9/199 3/9/1 YAM 22125 SW ROCK EXCEEDING PERMIT Cla 
ITV, LUMBER ANO 9 999 HILL CREEK ROAD, DISCHARGE LIMITATIONS 2 
TRIAL -TREATING SHERIDAN 

ERN 
N-

M 

R TAYLOR BAT 3/9/199 3/9/1 YAM 22125 SW ROCK OMR'S FOR JUNE 98 AND Cla 
ITV, LUMBER AND 9 999 HILL CREEK ROAD, JULY 98 SUBMITTED LATE 3 
TRIAL TREATING SHERIDAN 

ER('I 
N-

M 

Records: 2 
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Penalty Calculation System 

• Base Penalty 
l 

• Aggravating or Mitigating Factors 

• Economic Benefit 

Base Penalty 

• Class of Violation 

• Magnitude of Violation 

• Penalty Matrix 

17 



Penalty Matrix 

• Class of Violation 

- Each Program Identifies Class for 
Specific Violations 

• Magnitude of Violation 

- Identify Specific Criteria 

' 

~Aaonitude 
~ 

Class " 

I 

II 

Penalty Matrix 

$8,000 

$4,000 

Moderate Minor 

$4,000 $2,000 

$2,000 $1,000 

Ill $750 Not under a magnitude. 

' 
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Aggravating or M_itigatin:g 
Factors 

• Prior Significant Actions . 

• Prior Correctio'n History 

• Repeated or Ongoing Violation 

• Mental State 

• Efforts to Correct 

Economic Benefit 

• Avoided Costs 

• Delayed Costs 

• Wrongful Profits 

19 
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Penalty Calculation Formula 

BP = [ (.1 x BP) x ( P + H + 0 + M + C)] + EB 

• BP - Base Penalty 

• P - Prior Significant Actions 

• H - Prior Correction History 

• 0 - Repeated or Ongoing Violation 

• M - Mental State 

• C - Efforts to Correct 

• EB - Economic Benefit 

Additional Penalty Policies 

• Dai!v Penalties ,, 

• Extraordinary Circumstances 

• Abi.lity to Pay 

• Self-Disclosure 

• Supplemental Environmental Projects 

20 



Penalties Assessed by··case Type 

$3,500,000 D LO 

$3,000,000 • WO 

DAO 

$2,500,000 

$2,000,000 

$1,500,000 

$1,000,000 

$500,000 

Year 

Penalties assessed by year and by program area (as 0112111103) ' 

Total Penalties 
Year AQ WQ LQ Assessed 

1990 $109,665 $89,850 $170,040 $369,555 

1991 $179,870 $1.63,640 $326,130 $669,640 

1992 $137,797 $155,970 $822,521 $1, 116,288 

1993 $669,708 $114,125 $442,703 $1,226,536 

1994 $303,875 $113,944 $847,432 $1 ,265,251 

1995 $622,239 $218,881 . $651 ,543 $1,492,663 

1996 $304,337 $389,703 $812,609 $1,506,649 

1997 $364,274 $352,605 $609,281 $1,326,160 

1998 . $139,686 $1"62,751 $408,018 $710,455 

1999 $319,583 $302,272 $826,347 $1,448,202 

2000 $447,438 $494,859 $439,897 $1,382,194 

2001 $354,013 $957,043 $837,721 $2,148,777 

200? $533,929 '$245,949 $2,315,941 $3,095,819 

2003 $231 ,493 $421 ,230 $1,203,520 $1,856,243 
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Criminal vs. Civil - Who 
decides? 

• Discover the problem 

• Investigate the situation 

• Proof issues 

• Coordinated effort between EPA and the 
State 

• District Attorney decision 

Overview of Proposed 
Division 12 Rules 

22 



DEQ's Strategic Directions -­
Ensure th~t .DEQ implements 
an effective co·mpliance and 
enforcement program; one that 
is: 

• ·understandable, · · 
• encourages compliance, 
• is eq.uitable, and 
• appropriately reflects the · 

severity of the violation 

Division 12 Rulemaking Scope 

• Review existing violations 

• Review classification .of violations . 

• Review violation magnitudes 

• Review penalty matrices 

• Review penalty equation, factors and 
economic benefit · 

23 



Main Division 12 Changes: 

• Reorganized to mirror process flow 

• NONs now called Warning Letters and 
Pre-Enforcement Notices 

• Penalty Matrices more clearly tailored to 
specific deterrence effect 

• Discretion to increase penalty to 1 OK/day 

• Magnitudes and aggravating/mitigating 
factors modified 

24 



Class 

r-71 I II 

I ·II 

Penalty Calculatiori ·prcicess 
Magnitude Matrix 

r: M'ajor ·i'O ;. 0.00 

I 
Moderate 

Mihor 

2 i so-oo.· 

1, 0'00 

500 

100,000 

Aggravating & 
Mitigat i ng Factors 

.. · P~,~ti.;~:~~.t~tn.c~~ ·:, 
His_torY ; . · ·. :. 

.. ( H~·.;_ ·~::. \:i"i; Oi·· ·:· 
: One-"'.Tih\e .· . :. '. 
('o=d 6r <~, ". ". ·. 

Re,sponsiB"iti ty 
("R=O, ~. ; .6 OT 10') 
Goop·~.rat,~vehes·s· 

re.=..:. 2 ~ o. en 2 ) 

Economic 
Benefit 

1;. 
'Ji ,· 
~""· . . ·' ,; ,, ·: 
) ,:·::;·.• : EB'. 

~ J. 

-. 

Total 
Penalty 

Ability to 
Pay 

G 
Class --. Magnitude ____.Matrix____. Base Penalty+ [(JX(P+H+O+R+C)]+EB Total Penalty 

Definitions 
Class: 

Classification addresses the 
nature of the violation itself. 
The purpose of classifications 
is to separate the violations so · 
that similar types of violations 
are treated with the same level 
of severi ty. 

Class I represents those 
violations that have the 
potential to cause the greatest 
environmental or HH harm or 
are most critical to the structure 
of the program. 

Magnitude: 

Magnitudes are intended to 
differentiate between actual 
violation incidents on the 
basis of their specific impact. 
Thus violations creating a 
similar degree of 
environmental or human 
health impact are at the same 
magnitude, or violations 
with equally "nasty" impacts 
are treated equally. 

Matrix: 

The m.atrices can ·allow the type of 
violator to be weighed ag~inst the level 
of penalty needed to get deterrence. It's 
where the "who is the violator" factor. 

Options 
•Send Individuals, Small Businesses 
and/or small Municipalities to a lower 
matrix. Always? Or by violator type? · 
•Send all violators to the appropriate 
matrix by violator type; use a mitigation 
factor to address who the violator is. 

Aggravating·& Mitigating 
Factors: 

Aggravating and mitigating 
factors allow case specific facts, 
other than the type of violation or 
magnitude of the violation to be 
considered. These factors are 
intended to aggravate or mitigate 
penalties similarly, given similar 
facts. 

Op1ions 
•Add a mitigating factor for 
violator size. 

Economic Benefit: 

Intended to level the 
economic playing field 
based on what the violator 
should have invested or· 
spent in order to have 
achieved and maintained 
compliance. No 
consideration for who the 
violator is. 

After the total penalty is 
calculated: · 

Ability to Pay: 
Procedures to determine actual 
abi lity to pay by the speci fic 
violator. Information is taken ' 
into consideration for 
settlement offer .. 

Supplemental Environmental 
Projects: 
For penalties over $2,000, the 
opportunity to do 
environmental enhancement 
projects to mitigate penalty 
amount, if appro.ved by DEQ. 
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"> ) I • Penalty Due 
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./ >I EQC 

' 

Contested 
Case 

Refer to 
Private 
Collection 
Service 

-:~.(i:·:~;~~:~ :',•; .. : 

"'> )I CASE 
CLOSED 

YES 



Underground Storage Tank Expedited Enforcement Rule Revision 

340-150-0250 
Expedited Enforcement Process 

(1) Nothing in this rule shall affect the department's us.e of OAR chapter 340, 
division 12 "Enforcement Procedures and Civil Penalties" for compliance with the UST 
regulations, except as specifically noted. The field penalty amounts assigned in section 
( 4) of this rule are only applicable to. actions taken by the department under this rule. 
Nothing in this rule requires the department to assess any particular penalty amount for 
any particular violation. 

(2) An owner and permittee is excluded from participation in the expedited 
enforcement process if: 

(a) The total field penalty amount for all violations identified during a single 
inspection or file review would exceed $300; 

(b) The department documents one or more class I violation, as defined in OAR 340-
012-0067(1 ); 

(c) The department has issued a field penalty or civil penalty to the owner or 
permittee for the same violation at the same UST facility within the previous three years; 
or 

( d) At its discretion, the department determines that an owner and permittee is not 
eligible for the expedited process. This determination will be done on a case by ,case ... , 
basis. [One example may be when an owner and permittee of multiple UST facilities.has ·::. · <.: • • 

received multiple field citations for the same or similar violations, but has not made · i ' ,·•i r: . 
corrections at all facili~ies. ] · ,., " •1: · ··; -!: 

(3) For any owner and permittee with documented violations or conditions that. ;.\:' :· 
exclude participation in the expedited enforcement process of this rule, the department , : · " 
wiil take appropriate enforcement action in accordance with OAR chapter 340, divi'siori · «1; ;•· 

12. 
(4) Each class II UST violation listed in OAR 340-012-0067(2) is assigned a field 

penalty -amount of $50,:. eJCcept for class Il violations meeting· the follo'tving 
circumstances, which are assigned a field penalty amount of $75: 

(a) Failure to conform to , perfonnance standards and requirements and third pruty 
evaluation and approval for UST system release detection methods by using a release 
detection method that does not have third pa:.ty evaluation and approval; 

(b) Use of a method or m~thods of release detection as the primary release detection 
method after the period allowed for such use by rule has expired; 

(c) Failure to oondact required release detection monitoring and testing activities for 
USTs or piping by not monitoring or testing for the presence of a release eYery 30 days or 
daily as required; 

(d) Faik:re to conduct the reqaired release detection monito1ing and testing activities 
for USTs by not performing a tank tightness test in aecordance with required schedule for 
a release detection method or as necessary for confinnation of a suspected release; 

(e) Failure to conduct required release detection monitoring and testing; activities for 
USTs or piping by failing to ensure that grounchvater and vapor monitoring release 
detection systems are functioning properly to detect a release from ·all portions of the 
system that contain a regulated substance; 

r· 
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(f) Failure to conforrn. to perfom1ance standards and requirements and third party 
evaluation and approval for UST system release detection methods or eqaipment by '..-:.sing 
the manual tank gauging release detection method for an UST larger than 2,000 gallons 
capacity; · 

(g) Failure to confom1 to performance stand<:trds and requirements and third party 
evaluation. and approval for UST system release detection methods or equipment by not 
having a line leak detection device that is operntional or able to detect a leak in 
underground piping; 

(h) Failure to con.duct required corrosion. protection mor..itoring and testing activities 
for USTs or piping, by not conducting an inspection after the first six months of operation 
or subsequent tests according to schedule; · 

(i) Failm·e to conduct required corrosion protection monito1ing and testing activities 
for USTs or piping by not con.ducti_ng an initial tank integrjty inspection or periodic 
internal lining inspections; 

(j) Failure to ha.ye an operating ce1tificate for all comparlments or chambers of a 
multichambered or nrnlticompartment UST ',vhen at least one compartment or chamber 
has an operating certificate; 

O:c) Failure to apply for a modified operation certificate when a ehange in tanlc 
ownership, pe1mittee or property owner has occurred; 

(l) Failure to provide complete documentation to demonstrate financial responsibility 
coverage; Jind 

0n) · Failure to ·have a trained UST system operator for an UST facility by · 
FebruaryMarch 1, 2004 . . , 

(5) Each class ill violation listed in OAR 340-012-0067(3) is assigned a field penalty 
::. ··: .. ·· amount of $50 when an owner ·or permittee has received prior notice of the violation 

'through a field citation and has not corrected the violation .. Any violation of UST rules 
that also violates a final order incorporated irito a field citation may be excluded from the 
expedited process at the department's discretion. 

(6) An owner or perrnittee issued a field citation has 30 calendar days from the date of 
issuance to submit payment for the total field penalty amount. Payment is deemed 
submitted when received by the department. A check or money order in the amount of the 
field penalty must be submitted to: Depar1ment uf Environmental Quality - Business 
Office, 811 SW Sixth Avenue, Portland, OR 97204. Participation in the expedited 
enforcement process is voluntary -- by submitting payment, the owner and perrnittee 
agree to accept the field citation as the final order by the commission and to waive any 
right to an appeal or any other judicial review of the determination of violation, 
compliance schedule or assessment of the field penalty in the field citation. 

Stat. Auth.: ORS 466.706 - ORS 466.835, ORS 466.994 & ORS 466.995 
Stats. Implemented: ORS 466.746 & ORS 466.835 

.\ . 
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The baseline Oregon Administrative Rules used for this redlined version contain 
OARs filed through July 15, ~003 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

DIVISION 12 

340-012-0026 (Amended, same #) 
Policy 
{Changes to section: Added explanations of the purposes behind the different components of 
the civil penalty equation.. 
Purpose: To make penalty assessments more understandable.) 
( 1) The goal§. of enforcementis-are to: 
(a) Protect the human health and the envi.ronrnent: 
Gatain ar:.d maintain comphar:.ce with the Department's statutes, rules, pern:its and orders; 
(b) Obtain and maintain compliance with statute, commission rules, pemlits and orders;Protect 
the public health and the environment; 
( c) Deter future violators and violations; and 
(d) Ensure an appropriate and consistent statewide enforcement program . 
. (2) The depaitment endeavors by conference, conciliation and persuasion to solicit 
compliaii.ce.The Department shall endeavor by conference, conciliation and persuasion to solicit 
compliance. 
(3) The department endeavors to address all documented violations in order of priority, based on 
the actual or potential impact to hwnan health or the environment, using increasing levels of 
enforcement necessary to achieve the goals set forth in section ( 1) of tllis rule.The Department 
shall address all documented violations in order of seriousness at the most appropriate level of 
enforcement necessary to achi.eve the goals set forth in section (1) of this rnle. 
(4) The depaiiment subjects violators who do not.comply with an initial enforcement action to 
increasing levels of enforcement unti.l they come into compliance. Violators 'tvho do not comply 
'Nith an ini6al e1:forcement action shall be subject to increasing levels of enforcement '..U1til 
compliance is achjeved. 

· (5) The department assesses civil penalties based on the class of violation, the magnitude of 
violation, the application of the penalty matrices and aggravating aud mitigating factors, and the 
economic benefit reali zed by the respondent: 
(a) Classification of Violation. Each violation is classified as Class I, Class IT or Class III. The 
classifications distinguish among violations based on \Vhether noncompliance is more or less 
likely to result in actual or potential impact to human health or the enviromnent. Class I 
violations have the greatest likelihood of actual or potential impact to human health or the 
environment or are of the greatest significance to the regulatory strncture of the given 
environmental program. Class II violations ai·e less likely than Class I violations to have actual or 

·potential. impact to human health or the environment. Class III violati.ons have the least 
likelihood of actual. or potential i.mpact to human health ·and the environri1ent. (See OAR 340-
012-0050 to 340-012-0125.) 
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(b) Magnitude of Violation. For Class I and Class II violations, the department uses a selected 
magnitude or determines the magnitude based on the degree of impact to human health and the 
environment resulting from that particular violation. A magnitude is not detennined for Class ID 
violations. (See OAR 340-012-0130 and 340-012-0135.) 
(c) Base Penalty Matrices. The department uses the base penalty matrices to determine an 
appropriate penalty based on the classification and magnitude of the violation. (See OAR 340-
012-0140.) 
(d) Aggravating and Mitigating Factors. The department uses the aggravating and mitigating 
factors to adjust the base penalty to refl ect additional characteristics of the specific respondent 
and violation. These factors include the duration of the violation, the respondent's past 
compliance history, the mental state of the respondent, and the respond.ent's cooperativeness in 
achieving compliance or remedying the situation. (See OAR 340-012-0145.) 
(e) Econonlic Benefit. The department adds the economic benefit gained by the respondent to the 
civil penalty to level the playing field between the respondent and those regulated persons who 
have borne the expense of maintaining compliance. (See OAR 340-012-0150.) 
Stat. Auth.: ORS 454. ORS 459~, ORS 465, ORS 466, ORS 467, ORS 468,__.020, OR8 
468.996, ORS 468A & ORS 468B .. 
Stats. Implemented: ORS 183.090, ORS 454.635_:_; ORS 454.645, ORS 459.376, ORS 459.995, 
ORS 465.900, ORS 466.210, ORS 466.990 - ORS 466.994, ORS 467.050, ORS 467.990, ORS 
466.880 ORS 466.895, ORS 46$.090 - ORS 468.146, ORS 468.996, ORS 468A.990, ORS 
468A.992, ORS 468.992, ORS 468B.025, ORS 468B.220 & ORS 468B.450 

3 110 012 0028 (Repealed) 
Scope of Applicability 
Amendments to OAR 340 012 0028 to 340 012 0090 shall only apply to forn1al enforcement 
actions issaed by the Department on or after the effective date of sach amendments and not to 
any contested cases pending or fom1al enforcement actions issued prior to the effective date of 
sach amendments. Any contested cases pending or fonnal enforcement actions issued prior to the 
effective date of any amendments shall be subject to OAR 340 012 0028 to 340 012 0090 as 

· prior to amendment. The list of violations classified in these rules is intended to be used only for 
the purposes of setting penalties for violations of law and for other rules set forth in Oi\.R 
Chapter 3 4 0. 
Stat. Autl: .. : O~ 454, ORS 459.995, OR~ 166, OR8 467, ORS 168.020 & ORS 468.996 
Stats. Implemented: ORS 183.090, ORS 454.635, OR8 454.645, ORS 459:376, OR8 459.995, 
ORS 465.900, OR8 466.210, ORS 466.880 OR&-466.895, ORS 468 .090 OR8 468.140, OR8 
468A.990, ORS 468.992, ORS 468B .025, ORS 468.B.220 & ORS 468B.450 

340-012-0030 (Amended, same#) 
Definitions 
{Changes to section: Clarifies the meaning of "formal enforceme11t action" and changes 
name of "Notice of No11compliance" to "Warning Letters" and "Pre-Enforcement Notices." 
Clarifies definition and applicability of ''prior significant actio11" to provide that when a 
Respondent settles a formal enforcement action by paying a civil penalty, or pays a civil 
penalty with.out settlement, for one or niore violations cited in a Notice, the remaining 
violations for which a civil p enalty was not assessed or paid will be consider.ed as an 
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aggravating factor in any future formal enforcement action.s. Changes the definition. of 
"formal enforcement action" to include all proceedings to which a person is entitled to a 
contested case /tearing. Adds a definition for "willful" which currently is used in the rules, 
but is n.ot defined. Adds a definition for "residential owner-occupant," a category of violators 
that will be subject to a lower penalty matrix for some program violatio11s. 
Purpose of sectio11: To avoid confusion by people who receive Warning Letters and Pre­
E11forcement Notices and mistakenly assume they are party to a formal enforcement action.. 
Changes mental state so penalty can be aggravated in a man.ner consistent with tlte type of 
proof available in civil cases.) 
Unless otherwise required by context, as used in th.is Djvision: All tenns used in this division 
have the meaning given to the tenn in the appropriate statute or OAR chapter 340, or in the 
absence of such definition, their common and ordinary meaning, unless otherwise required by 
context or defmed below: 
(1) "Class I Equivalent" or "Equivalent", which is used only for the purposes of!Q__deteimin~ing 
the value of the "P" factor in the civil penalty formula, means two Class +w&-II violations, one 
Class +we--n_and two Class Three III violations, or three Class Three III violations. 
(2) "Commission" means the Environmental Quality Commission. 
(3) "Compliance" rrieans meeting the requirements of the applicable statutes, Commission's and 
Department's statutes, commission rules, permits or orders. 
(4) "Co.nduct" means an act or omission. 
( 4~ "Director" means the .QDirector of the .QDepartment or the .Q_t)irector's authorized 
delegate.puties or officers. 
(.Q:S) "Department" means the Department of Environmental Quality. 
(16) "Documented Violation" means any violation which the Department or other government 
agency records after observation, investigation or data collection, or for which the depmiment 
receives independent evidence sufficient to issue a Warning Letter or-Pre-Enforcement Notice. 
rn_+) "Flagrant" or "flagrantly" means any docmnented violation where the rR:espondent had 
actual knowledge of the law that the conduct was unlawful and fiOO...consciously set out to 
commit the violation. 
(.2.&) "Formal Enforcement Action" means a proceeding initiated by the department that entitles a 
person to a contested case hearing or that settles such entitlement, including, but not limited to, 
tm action signed by the Director or a Regional Administrator or authorized representatives or 
deputies whjch is issued to a Respondent for a documented violation. Forrnal enforcement 
actions may require the Respondent to take action 'ivith]n a specified time frame, and/or state the 
consequences for the violation or continued noncompliance. "Formal enforcement action" 
includes Notices of Pennit Violation, Notices of Assessment of Civil Penalty Assessments, 
depa1iment orders, commission orders, Mutual Agreement and Orders, or other consent 
orders.and other Orders that may be appealed through the coBtested case process; but does not 
ffieht.Be Notices of Noncompliance issued pursuant to OAR 3 1!0 012 0011(1). 
(109) "Intentional" means conduct by a personthe violator acted with a conscious objective to 
cause the result of the conduct. 
(110) "Magnitude of the Violation" means the extent and' effects of a violator's respondent's 
deviation from statutory requirements, rules, standards, pemuts or orders. The detennination of 
violation magnitude is made according to OAR 340-012-0130.the Conunission's and 
Depmtment's statutes, rul~s , standards, pennjts or orders. In detenninir..g mag(aitude-ffie 
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Department shall eonsider all available applicable information, including such factors as: 
Concentra6on, volume, percentage, duration, tO)<icity, and the exter:.t of the effects of the 
violation .. Deviations shall be categorized as major, moderate or minor as set forth in OA..R 340 
012 0045(1)(a)(B). . . 
(12.+) "Negligence" or "Negligent" means the violator failed:w:e to take reasonable care to avoid a 
foreseeable risk of con-:.mitting an act or omissionconduct constituting or resulting in a violation. 
(12) "Order" means: 
_(a) Af1y action satisfying the definition given in ORS Chapter 183; or 
(b) Any other actlon so designated in ORS Chapters 454, 459, 465 , 466, 467, 468, 468A, or 
~ 
(Ll.c) "Penalty Demand Notice" means a written notice issued to a person by a represen~ative of 
the gf>epartment to a party demanding payment of a stipulated penalty pursuant to the terms of 
an agreement entered into between the. party at person and the Q))epartment. . 
( 14) "Pre-Enforcement Notice" means a written notice of a documented violation that will be 
considered for fonnal enforcement. 
(13) "Person" includes, but is not limited to, individuals, corporations, associations, firms , 

partnerships, joint stock companies, public and municipal corporations, political subdivisions, 
states and their agencies, and the Federal Govermnent and its agencies. 
(1~4) "Prior Significant Action" means any violation cited in a formal enforcement action that 
becomes final by payment of a civil penalty or by a final order of the commission or the 
department, or by judgment of a court. Each of the violations cited in that fomrnl enforcement 
action is a prior significant action unless othe1w ise provided in a commission or depaiiment final 
order or court judgment.established either with or \Yithout admission of a violation by payment 
of a civil penalty, or by a final order of the Commission or the Department, or by judgment of a 
eoort: 
(lQ.~) "Reckless" or "Recklessly" means the respondent conduct by a person who is aware of 
arui-consciously disregards disregarded a substantial and unjustifiable risk that !he result will 
occur or that the circumstance exists. The risk must be of such a nature and degree that disregard 
thereofi31g that risk constitutes constituted a gross deviation from the standard of care a 
reasonable person would observe in that situation. 
(16) "Residential Open Burning" means the open burning of any domestic wastes generated by a 
single family dwelling and conducted by an occupant of the dwelling on the dwelling premises. 
This does not include the open burning of materials prohibited by OAR 340 023 0042(2). 
(17) "Residential Owner-Occupai1t" means the person who owns or otherwise possesses a si11gle 
fainily dwelling, who occupies that dwelling at the time of violation, and the violation is related 
to the nom1al uses of the dwelling. 
(1 +~) "Respondent" means the person to whom a formal enforcement action is issued. · 
_(18) "Rjsk of Hanr-:." means the individual or cumulative possibility of harm ·to public health or 
the environment caused by a violation or violations. Risk of hann shall be categmized as major, 
moderate or minor. 
(19) "Systematic" means any·documented violation 'n<hich that occurs on a regular basis. 
(20) "Violation" means a transgression of any statute, rule, order, license, permit, or any part 
thereof and includes both acts and omissions. 'Violations shall be categorized as Class One (or I), 
Class Two (or II) or Class Three (or III), with Class One designating the most serious class of 
violation. 
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(21) "Warning Letter" means a written notice of a documented violation for which fonnal 
enforcement is not anticipated. 
(22) "Willful" means the respondent had a conscious objective to cause the result of the conduct 
and respondent knew or had reason to knO\\' that the result was not lawful. 
Stat. Auth.: ORS 468.020 
Stats. Implemented: OR~ 459.376, ORS 459.995, ORS 465.900, ORS 468.005, ORS 468.090 -
0RS 468.140, ORS 466.990- ORS 466.994, ORS 466.880 ORS 466.895,_0RS 468.996 - ORS 
468.997, ORS 468A.990 - ORS 468A.992 & ORS 468B.220 & ORS 468B.450 

340 012 0035 (Repealed; moved to OAR 340-011-0450) 
Consolidation of Proceedings 
Notwithstanding that each and every violation is a separate and distinct offense, and in cases of 
continui11g violations, that each day's contill'danoe is a separate and distinct violation, 
prooeeclings for the assessment of multiple civil penalties for multiple violations may be 
consolidated into a single proceeding. 
Stat. Auth.: ORS '168.020 
Stats. Implemented: ORS 468.997 

340-012-0038 (Amended and renumbered from -0040) 
·warning Letters, Pre-Enforcement Notices and Notices of Permit Violation 
{Changes: Divides the former Notice of Noncompliance into two types of informal 
enforcement notices. Specifies the purpose of each notice and the instances where each will 
be issued. Makes clear that Warn.ing Letters, Pre-Enforcement Notices and Notices of Permit 
Violation are informal enforcement actions. Modifies the instances where a Notice of Permit 
Violation will be issued to include only violations of non-federal requirements and programs 
that are not federally delegated. 
Purpose: To make the enforcement process more understandable and predictable.} 
(1) The department may send a Warning Letter to a person notifying them of documented 
violations for which formal enforcement is not anticipated. Wan1ing Letters may contain an 
opportunity to correct noncompliance as a means of avoiding formal enforcement. At a 
minimum, a \Vanung Letter will identify any violations found, what needs to be done to comply, 
and the consequences of further noncompliance. A person receiving a Warning Letter may 
provide infonnation to the department to clarify the facts surrounding the documerited 
violation(s). A Warning Letter is not a formal enforcement action and does not afford the 
violator a right to a contested case hearing. 
(2) The department maY send a Pre-Enforcement Notice to a person notifying them of 
documented violations that will be considered for formal enforcement. At a miJ1jmum, a Pre­
Enforcement No6ce will identify the violations found, what needs to comply, the consequences 
of further noncompliance, and the fonnal enforcement process that may occur. A pers01~ 
receiving a Pre-Enforcement Notice may provide infom1ation to the department to clarify the 
facts surrounding the documented violations. Failure to send a Pre-Enforcement Notice does not 
preclude the depa1tment from taking fonnal enforcement action. A Pre-Enforcement Notice is 
not a fomial enforcement action and does not afford the violator a right to a contested case 
heaiin g. 
(3) Notice of Permit Violation (NPV): [moved from -0040] 
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(a) Except as provided in subsection (3)(g), before assessing a civil penalty for a violation of 
pennit tern1s or conditions that do not implement federaJly delegated program requirements in a 
Water Pollution Control Facilities Pem1it, an Air Contaminant Discharge Pemut or a Solid 
Waste Disposal Pem1it, the deparb.nent shall issue a Notice of Pe1mit Violation to the pem1ittee. 
Cb) An NPV will be issued for the first occmrence of a documented Class I violation that is not 
excepted under subsection (3)(g) below, or for repeated or continuing documented Class II or 
Class III violations when a Warning Letter has failed to achieve compliance or satisfactory 
progress toward compliance. 
(c) The NPV is in writing, specifies the violation and states that a civil penalty will be imposed 
for the pern1it violation unless the department receives, within five working days following 
receipt of the NPV, one of the following: 
CA) A written response from the perrnittee ce1tifying that the pem1ittee is complying with all 
terms of the permit from wilich the violation is cited. The response must include a sufficient 
description of the information on which the pennittee is certifying compliance to enable the 
department to detennine that compliance has been achieved; 
(B) For a water quality pem1it violation, a request in w1iting to the depa1tment that the 
depmtment follow procedures presc1ibed tm.der ORS 468B.032. Notwithstanding the 
requirement for a response to the department within five working days, the permittee may file a 
request under this paragraph within 20 days from the date of service of the notice; or 
(C) A written proposal, acceptable to the department, desc1ibing how the pe1mittee will bring the 
facility i11to compliance with the permit. At a minimum, an acceptable proposal must include the 
following: 
(i) A detailed plan and time schedule for aclueving compliance in the shmtest practicable time; 
(ii) A description of the inte1im steps that permittee will take to reduce the impact of the pennit 
violation until penuittee is in compliance with the penuit; and 
(iii) A statement that the permittee has reviewed all other conditions and limitations of the pemut 
and no other violations of the pennit were discovered. 
(d) If a compliance schedule proposed and approved by the department under paragraph 
(3)( c)(ff) provides for a compliance period of more than six ·months, the compliance schedule 
must be incorporated into a final order that provides for stipulated penalties in the event of any 
failure to comply with the approved schedule. The stipulated penalties may be set at amounts 
equivalent to the base penalt.Y. amount appropriate for the underlving violation as set forth in 
OAR 340-0J 2-0J 40; 
(e) If the NPV is issued by a regional authority, the regional authority may require that the 
permittee submit infonnation in addition to that described in subsection (3)(c). 
(f) The certification allowed in paragraph (3 )( c)(A) of this rule must be signed by a Responsible 

· Official based on information and belief after making reasonable inquin. For purposes of this 
rule, "Responsible Official" means oi1e of the followi.ng: 
(A) For a corporation: a president, secretary, treasurer, or vice-president of the corporation in 
charge of a principal business function, or any other person who perfonns similar policy- or 
decision-making functions for the corporation; or the manager of one or more rnanufacturing, 
production, or operating facilities i.f authority to s:i gn documents has been assigned or delegated 
to the manager in accordance with corporate procedures. 
(B) For a part11ership or sole proprietorship: a general partner or the promietor, respectively. 
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CC) For a municipality, state. federal, or other public agency: either a pri.ncipal executive officer 
or appropriate elected official. 
(g) The department may assess a penalty without first isst1ing an NPV if: 
(A) The violation is intentional; 
(B) The water or air pennit violation would not normally occur for five consecutive days; 
CC) The permittee has received a Notice of Permit Violation, or a forn1al enforcement action with 
respect to any violation of the pem1it within 36 months immediately preceding the date of the 
violation: or 
CD) The reguii·ement to provide a Notice of Permit Violation or similar notice would disqualify a 
state program from federal approval or delegation. for example, permi t conditions in a Water 
Pollution Control Facility pem1it that implement the federal underground injection control 
program, pennit conditions of an Oregon Title V operatine: pem1it, pe1mit conditions of an Air 
Containinant Discharge permit that implement the State Implementation Plan under the federal 
Clean Air Act, and municipal and other Solid Waste Disposal permits that implement the federal 
Solid Waste Disposal Act. 
(h) For purposes of section (3 ), a 11pem1it11 includes pe1mit renewals and modifications . No such 
renewal or modification shall result in the requirement that the department provide the permittee 
with an additional advai1ce warning before additional formal enforcement if the pennittee has 
received a Notice of Pennit Violation, or other formal enforcement action, with respect to the 
pem1it within 36 months in1111ediately preceding the documented violation. 
Stat. Autb .: ORS 454.625, ORS 465 .400, ORS 466.625, ORS 468.020, ORS 468A.3.10, ORS 
468A.640, & ORS 4688.035 . 
Stats. Implemented: ORS 454.635, ORS 454.645, ORS 459.376, ORS 459.995, ORS 465.900, 
ORS 466.210, ORS 466.880 - ORS 466.895, ORS 468.090 - ORS 468.140, ORS 468.992, ORS 
468A.990, ORS 468B.025, ORS 468B.220 & ORS 468B.450 

340 OU 0040 (Renumbered to -0038) 
Notice of Permit Violations and Exceptioes 
(1) Prior to assessment of a civil.penalty for a violat1on of the tenns or conditions of a National 
Pollutant Discharge Elimination System Permit, Water Pollution Control Facilihes Pennit, or 
Solid Waste Disposal Pe1mit, the Department shall provide a Notice of Pennit Violation to the 
pennittee. The Notice of Pennit Violation shall be in writing, specifying the violation and stating 
thffi a civil pei1alty \Vill be imposed for the permit violation unless the permittee submits one of 
the follo\ving to the Department within fiye worlcing days of receipt of the 1'fotice of Pennit · 
Violation: 
(a) A written response from the pennittee acceptable to the Depr..rtment certifying that the 
pennitted facility is complyi_ng i;vith all terms of the permit from which the violation is cited. The 
certification shall include a sufficient description of the information on which the pennittee is 
certifying compliance to enable the Department to detennine that compliance has been achieved; 
er 
(b) A 1.vritten proposal, acceptable to the Department, to bring the facility into compliance \Vitl1 
the peiTnit. A11 acceptable proposal under this rule shall include at ]east the follo 1n·ing: 
(l\) A detailed plrm and time schedule for achieving compliance in the shortest practicable time; 
fB) A~ description of the interin1 steps that will be takei:i to redtwe the impact of the pennit 
violation antil the permitted fac il i.ty is in compliance \Vith tbe pei·mit; 
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E C) A statement that the permittee l:as revie:-·ed all other conditions and, li.mitations of the permit 
nd no other violations ofthe pem11t were d1sco1·ered. . a 

( c) In the event that any complianoo sehedule to b~ approv~d by th~ Depaitmm~ ?ursuant to 
<lbseetion El )(b) of this rule provides for a comphanceym·rnd of gi eater t~an s~Jt m~nth~, the ? S' 

Department shall incorporate the compliance schedu.le 1_nto. an Order descnbed m OuR ~.40 GL 
G4 l (4)(b)(C) 'Nhich shall provide for stipulated penal.bes m the event ?f any no_ncomphance 

herewith. The stipulated penalties shall not apply t? crrcumstances be)ond tl~e ieaso~able 
ontrol of the perrnittee. Tlie stipulated penalties shall be set at ainounts consistent with those 

G 
t 
c 
e 
( 

stablished under OAR 34G G12 GG48; . . . . 
d) The cerbfieation allowed in subse~tion (1 )(a) o_f this rule shall.be,s:~,1ed ~y ,a _Respons1bl~ 

Official based on infom1ation and belief after ma!a.ng reasonable mq .m). Fo: ptu poses of tlus 
ule "Responsible Official" of the pom1itted facility meai1s ?ne of t1'.1e followmg: . . r 

( A) For a corporatior~, a president, secretary, treasurer, or vwe pres1de1~t of ~1e. ~orpor_ati,on m 
charge of a principal business function, or ~my other person '.vho perfonns s1m1la.r ~obcj _?r 
decision making functions for H1e corporat10n; or the manager of one of mer~ manufactm mg, 
production, or operating facilities if authority to sign documents has been ass1gI1ed or delegated 
to the manager in accordance 1.vith corporate procedures; . . .,, ,. 
(B) For a partnership or sole propri.etorship, a general partn.er o~ the prop.ne~m, respec~ • ely, . 
(C) For a municipality, State, Federal, or otl1or public agency, 01ther a pnnc1pal executive offic01 
or appropriate elected official. . . . . 
(e) For the purposes of this section, when a_ regional authonty 1s~ues ~ NPV, different 
acceptability m·iteria may apply for subsect10ns (a) and (b) of thJS sect10n.' . 
(2) No advance notice prior to assessment of~ civil p_e~alty shall ~e reqlnred ~u~der section (1) of 
this ·rule and the Department may issue a Notice of C1v1l Penalty 1 ...ssessment if. 
(a) Tl:.e violation is intentional; . 
(b) The water or air violation would not normally o~cur ~r five consecutwe days: or . . 
(c) The pem1ittee has received a Notice ~f P~rn~it V1olat1tm, ?r othe~:. fon~1al enfo_rnement aetion 
with respect to any violation of the penmt w1thm 36 months nnmediately precedmg the 
documented violation; . . A 

(d) The permittee is subject to the federal operating per.m1t progrannmdm· ORS :68a.3GO to 
468.'\:.32G (Title V of the Clean Air Act of 199G) and violates any rule or st~ndaid adopted or 
permit or order issued under ORS Chapter 4 68A an? appli~able to th~ pernuttee; 
\e) ihe p011ruttee 1s a soiid waste permit holder subject to federal solid waste managemen~ 
requirements contained in 40 GFR, Part 258 a.s of the _effective d_ate of these rules ("Subtitle 
D"), and violates any rule or standard adopted or penn1t or order JSsuod under ORS Chapter 459 
and applicable to the pemrittee; . . . 
(f) The ponnittee has an air contami.nan~ discharge permit and v10lates any State lmplementat10n 
Plan requirement contained in the penmt; . . . 
(g) The requirement :o provide such notice would d1squa11fy a state program from fedeial 
approval or delegation; . . . 
(h) for pu113oses of this sectior:., "pern1it" includes permit renewals ~1d mod1ficat10ns _and-ne 
such renewal or modification shall result in the requil'Om~nt that the .D~paiiment _!3rov1de the·+ 
pennittee ·.vi th an additional ad\'ance wam~ng if.the-pei=imttee has rece~''.'~~ a ~fotice of Pennh. 
Violation, or other formal enforcement ac:10n with respect to the permit v. ithm 36 months. 
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[Pablications: TI:~ publication(s) referred to or incorporated by reference in this rule are 
available from tl;:e agency. ] 
Stat. Auth.: ORS 468.020 
Stats. Implemented: ORS 1159.376, ORS 468.090 ORS '168.140, ORS 468A.990 & ORS 
468B.025 

340-012-0041 (Ame1tded, same#) 
Formal Enforcement Actions 
{Cha1tges to sectio1t: Adds explanation of what a Respondent can expect upon receipt of a 
formal enforcement action. Purpose of section: To clarifY which Department actio1ts are 
formal enforceme1tt actio1ts.} · 
1) Formal enforcement actions may require that the respondent take action within a specified 
tirneframe, assess civil penal.ties, or result in revocation of a depruiment- or commission-

r authorized license or permit.Notice of Noncompliance (NON): 
(a) lnfom1s a person of a violation, and the consequences of the violatioi1 or continued non 
compliance. The notice may state the actions required to resolve the violation and may specify a 
time by wbjcb compliance is to be achieved and that the need for fonnal enforcement action will 
be evaluated; 
(b) Shall be issued under the direction of a Manager or authorized representatiYe; 
(c) Shall be issued fo1: all classes of documented violations, unless the violation is a continuing 
violation for 'tYhicb the person has received a prior NON and the continuing violation is 
docun:.ented pw-sum1t to a Department approved i.nvestigation plan or Order, and the person is in 
cemplim1ce with the Department approved inyestigation plm1 or Order. 
_(2) Notice of Pemiit Violation (NPV): 
(a) Is issued pursuant to OAR 340 012 0040; 
(b) Shall be issued by a Regional Administrator or authorized i:epresentatiYe; 
(c) Shall be issued for the first occurrence of a documented Class One \•iolation which is not 
excepted under OAR 340 . 012 0040(2), or the repeated or continuing occmTence of documented 
Glass Two or Three violations where a NON has failed to achieve compEm1ce or satisfactory 
progress tmvard comphance. A permittee shall not receive more than three NONs for Class Two 
Yiolatic.ms of the same pennit within a 36 month period witho.ut being issued an NPV. 
(~l) Notice of Civil Penalty Assessment (CPA): 
(a) May be issued for the occurrence of any cl.ass of docmnented violation that is not limited by . 
the NPV requirement of OAR 340-012-0038(3). Is issued pursuant to ORS 468.130, and OAR 
340 012 0042 and 340 012 o~ 
(b) Shall be issued by the Director, 
(c) May be issued for the occurrence of any Cl.ass of documented violation that is not limited by 
the NPV requirement of OAR 340 012 0040(2). 
(4J_) Order: 
(a) Is issued pursuant to ORS Chapters 183, 45 '1, 459, 465, 466, 467, 468, 468A, or 468B; May 
be issued for any class of violation; and 
(b) May be in the form of a Commission commission or Depmiment department Gffierorder, ef 

including any written order that has been consented to in writing by the parties adver~ely 
affected thereby thereto including,_ but not liinited to~ a Mutual Agreement and Order (MAO)~-:-

9 



_(A) Commission Orders shall be issued by the Comrnission, or the Director on behalf of the 
Commission; 
(B) Department Orders shall be issued by the Director; 
(C) All other Orders: 
(i) May be negotiated; 
(ii) ShaJl be sigr .. ed by the Directo·r and the autl:orized representative of each other pmiy. 
(c) May be issued for any Class of violation. 
( 4) Penalty Demand Notice (PDN) may be issued subject to the tem1S of any w1itten final order 
that has been consented to in writing by the parties thereto including, but not lirnited to, a Mutual 
Agreement and Order (MAO). 
(5) The enforcement actions described in sections (+2.) through (4) ofthis rule in no way limit the 
Department department or Commission commission from seeking any other legal or equitable 
remedies includi11g revocation of any department-issued license or permit, or other as-remedies 
provided by ORS Chapters ill.,_ 454, 459, 465, 466, 467, 468, 468A, and 468B. 
Stat. Auth.: ORS 454.625, ORS 459.376, ORS 465.400 - ORS 465 .410, ORS 466.625, ORS 
467.030, ORS 467.050 ORS 468.020, ORS 468A.025, ORS 468B.030, ORS 468A.045, & ORS 
468B.035 
Stats. Implemented: ORS 454.635,:-0RS 454.645, ORS 459.376, ORS 459.995, ORS 465.900, 
ORS 466.210, ORS 466.880 ORS 466.895, 466.990 - ORS 466.994, ORS 467.050, ORS 
467.990, ORS 468.090 - ORS 468.140, ORS 468A.990, ORS 468.992, ORS 468B.025, ORS 
468B.220 & ORS 468B.450 

340 012 0042 (Re11umbered to 340-012-0140) 
Ci>i·il Penalty Sehedule Matrices 
In addition to any liabihty, duty, or 0th.er penalty provided by la·.v, the Director may assess a civil 
penalty for any violation peitaining to the Commission's or Department's statutes, rules, permits · 
or orders by service of a written notice of assessment of civil penalty upon the Respondent. 
Except for civil penalties assessed 'dnder OAR 340 012 0048 and 340 012 0049, the an1ount of 
any civil penalty shall be detennined through the use of the follo\'i'i:ng matrices in conjunction 
»vith the fommla contained in Ol.cR 3 40 012 0045: 
fB(a) $10,000 Matrijc 
(A) Class I: 
(i) Major $6000; 
(ii) Moderate $3000; 
(iii) Minor $±00~ 

(B) Class II: 
(i) Major $2000; 
(ii) Moderate $1000; 
(iii) ~11.1'.inor $ 5 00-:-
(C) Class III: 
(i) Major $500; 
(ij) Moderate $250; 
fiii)-Mffier $1 00-:-
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(b) No civil penalty issued by the D1rec~or pursuant to this matrix sh.all be less than $50 dollars 
or more than $10,000 dollars for each day of each viola6on. This matrix shall apply to the 
feHov;'ing: 
(A) A.ny violation related to air quality statutes, rules, permits or orders, except for the selected 
open burning i,riolations listed in section (3) belo\v; 
(B) /\B.y violation related to ORS 164 .785 and water quality statutes, rules, pern-:.its or orders, 
violations by a person having or needing a \Vater Pollution Con:rnl Facili"'.:y Permit, violations of 
ORS Chapter 454 and on site sev,.age disposal rules by a person perfonning sewage disposal 
serv10es; 
(C) Any violation related to underground storage tanks statutes, rules, pem-:.its or orders, encept 
for failme to pay a fee due and owing under ORS 466.785 and 466.795; 
(D) Any violation related to hazardous waste management statutes, rules, pennits or orders, 
except for violations of ORS 466.992 related to damage to Vlildlife; 
(E) Any violation related to oil and hazardous material spill and release statutes, rules, ·or orders, 
except for negligent or intentional oil spills; 
(F) i\ny violation related to polychlorinated biphenyls management and disposal statutes; 
(G) Any violation of ORS Chapter 4 65 or environmental cleanup mles or orders; 
(H) Any violation of ORS Chapter 467 or any violation related to noise control rules or orders; 
(I) Any violation of ORS Chapter 4 59 or any violation related to solid 1.vaste statutes, rules, 
pemrits, or or4eP.r, 
(J) Any violation of ORS Chapter 1l59A, except as provided in section (4) of this rule and except 
any violation by a city, county or metropolitan service district of failing to provide the 
opporturiity to recycle as required by law; and 
(1) In addition to any other penalty provided by law, any person causing an oil spill through an 

· intentional or negligent act shall incur a civil penalty of not less than $100 dollars or more than 
. $20,000 dollars. The amount of the pemalty shall be detem-:.ined by doubling the values contained 
in the matriJi: in section (1) of this rule in conjunction with the formula contained in OAR 340 
012 0045. 
(3)(a) $2,500 Matrix: 
(A) Class I: 
(i) Major $2500; 
(ii) 1foderate $1000; 
(iii) lVfinor $500. 
(B) Class II: 
(i) Major $750; 
(ii) Moderate $500; 
(iii) Minor $200. 
(C) Class II.I: 
(i) },fajor $250; 
f±B--1400erate $100; 
(iii) Minor $50. 
(b) No civil penalty issued by the Director pursuant to this matrix shall be less than $50. The 
total civil penalty may eJcceed $1,500 for each day of each violation, but shall not exceed 
~ch day of each violation. This matrix shall apply to the following: 
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(A) 1\ny violation of lmvs, rules, orders or permits relating to woodstoves, except violations 
relating to the sale of new--weodstoves; · 
(B) l\ny violation by a city, county or metropolitan service district of failing to provi_de the 
opportunity to recycle as required by la\v; and · 
(C) /\:ny violation of ORS 468B. 'l80 and 468B.485 and rules adopted there_lmder relating to the 
financial assurance requirements for ships transporting hazardous materials and oil. 
Stat. Auth.: ORS 468.020 & ORS 468.090 .ORS 468.140 
Stats. Im:plemented: ORS 459.995, ORS 459A.6~5, ORS 459A660, ORS 459A.685 & ORS 
468.035 

340-012-0045 (Amended, same# a1td subject m<J.tter, but content changed (much of the 
original content moved to -0130, -0145, -0150, -0162) . 
Civil Penalty Determination Procedure 
{Changes to sectio1t: Mostly new section. Clarifies the procedure that will be used to calculate 
a civil penalty. Provides that magnitudes will be pre-determined in the violation language, or 
will be selected or general. If there is 1tot sufficient evidence to determine which selected 
magnitude applies, the general magnitude will apply. 
Purpose of section: To provide a road map for the penalty calculation process. Resolves 
current issue of what to do if a selected magnitude is identified in the rules, and the 
Department has evidence a violation occurred but insufficient evidence to determine which 
selected mag1titude should apply. In these cases, the general magnitude procedures will 
apply.} . 
(1) The department may assess a civil penalty for any ,iiolation in addition to any other liability, 
duty, or penalty provided by law, except for civil penalties assessed under OAR 340-012-
0155(2). The amount of the civil penalty is detennined by the depmii:nent using the following 
procedw-es: 
(a) The classification of each violation is detem1ined by consuJting OAR 340-012-0050 to 340-
012-0105; 
(b) The magnitude of the violation is determined as follmvs: 
(i) The selected magnitude categories in OAR 340-012-0135 are used. 
(ii) If a selected magnitude is not specified in OAR 340-012-0135 or if insufficient information 
exists to detemune which selected magnitude applies, OAR 340-012-0130 is used to detennine 
the magnitude of the vjolation. 
(c) The appropriate base penalty (.BP) for each violation is determined by applying the 
classification and magnitude of each violation to the matrices in OAR 340-012-0140. 
(d) The base penalty is adjusted by the application of aggravating or mitigating factors (P = prior 
significant actions, H = history in correcting prior significant actions, 0 = repeated or ongoing 
viola6on, M = mental state of the violator and C =efforts to con-ect) as set forth in OAR 340-
012-0145. 
(e) The appropriate economic benefit (EB) is detennined as set forth in OAR 340-012-0150. 
(2) The results of the determinations made in section (1) are applied in the following formula to 
calculate the penalty: BP + [(0. J x BP) x (P + H + 0 + M + C)l +EB. 
(3) In addition to the factors listed in section (1) of this ruk the department mav consider any 
other relevant rule of the c01m11ission in assessing a civil penalty and will state the effect that 
rule had on the penalty amount. 
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(l) When determining the amom1t of civil penalty to be assessed for any violation, other than . 
vi.elations of ORS 468.996, which are determined according to the procedure set forth below in 
OAR 3 'W 012 004 9(8), the Director shall apply the follm.ving procedures: 
(a) Detennine the class and the magnitude of each violation: 
(A) The class of a violation is detem:.ined by consulting OAR 340 012 0050 to 340 012 0083; 
(B) The magnitude of the violation is determined by first cons'..1lting the selected magnitude 
categories in O/ill, 340 012 0090. In the absence of a selected magnitude, the magnit11de shall be 
moderate mlless: 
(i) If the Department finds that the violation had a sign:ificar:.t adverse impact on the er:.viromnent, 
er-posed a si.gl':.ificant threat to public health, a determinat]on of major magaihtde shall be made. 
In making a detennination of major magnitude, the Department shall consider all available 
applicable infonnation including such factors as: The degree of deviation from the Commission's 

. and Depart_rnent's stah1tes, rules, standards, permits or orders, concentration, volume, percentage, 
d·ma.tion, tmcicity, and the extent of the effects of the violation. h1 making this findir:.g, the 
Department may consider any single factor to be conclusive for the purpose of making a major 
magnitude detennination; 
(ii) If the Depmirn.ent finds that the violation had no potential for or actual adverse impact on the 
environment, nor posed miy threat to public health, or other environmental receptors, a 
determination of minor magnitude shall be made. In making a determination of minor 
magnitude, the Department shall consider all available applicable info1mation including s~ch 
factors as: The degree of de\•iation from the Commission's m'ld Depmiment's statutes, rules, 
standards, pem'lits or orders, concentration, vohune, percentage, duration, toxicity, and t11e extent 
of the effects of the violation. In rnaking this finding, the Depaiime1'lt may consider any single 
factor to be conclusive for t110 purpose of making a minor magnitude detennination. 
(b) Choose the appropriate base penalty (BP) established by the matrices of OAR 340 012 0042 
after detem1ining the class and magnitude of each violation; 
(c) 8tatting 'Ni th the base penalty, detennine the amount of penalty tl1TOU.gh application of the 
fonnula: BP + [(.1 x BP) x (P + H + 0 + R + C)] +EB, where: 
(A) "P" is whether the Respondent has any prior significant actions relating to stahrtes, rules, 
ordefs and pennits pertail'li.ng to envi.ronmental quality or pollution control. A violation is 
deemed to have become a Prior 8igni·ficant Action on the da:.e of the issuance of the first Fonnal 
Bn:forcement Action in which it is cited. For the purposes of t1lis determination, violations that 
'n'ere the subject of any prior significant actions that were issued before the effective date o:fthe 
Division 12 rules as adopted by the Commission in March 1989, shall be classified in accordance 
with the classifications set fo1ih in the March 1989 ru.les to ensure equitable consideration of all 
prior significant actions .. The values for "P" and the finding \Vhich supports each are as follows: 
(i) 0 i.f1'lo prior s1gni:ficant actions or there is insufficient'infonnation on which to base a finding; 
(ii) l if the prior signifi.cm1t action is one Class 'Dvo or two Class Threes; 
(iii) 2 if the prior signifiettn-h:l.~(s) is one Class One or equivalen.¥, 
(iv) 3 if the prior significant actions are tvvo Class One or equivalents; 
(v) 4 ifthe prjor significant actions are three Class Ones or equivalents; 
(vi) 5 if the prjor significmrt actions are four Class Ones or equivalents; 
(vii) G if the prior significant actions are five Class Ones or eq'divalents; 
(¥iii) 7 if the prior significant actions are siK Class Ones or equivalents; 
(in) 8 if the. prior significan'.: actions are seven Class Ones or equivalents; 
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(K) 9 if the prior violations significant actions are eight Class Ones or eqlrivalents; 
(Jci) 10 if the prior significant actions are nine Class Ones or equivalents, or if any of tl:.e prior 
significant actions were issued for any violation of ORS 468.996; 
(Kii) In determining the appropriate value for prior significant actions as listed above, the 
Department shall reduce the appropriate factor by: 
(I) A value of 2 if the date of issuance of all the prior significant actions are greater than three 
years old; or 
(II) A value of 4 if the date of issuance of all the p1ior significant actions are greater than five 
years old. 
~Ul) In making the above reductions, no fir:.dir:.g shal111e less than zero. 
(xiii) lilly prior significant action which is greater than ten years old shall not be included in the 
above detemlination; 
(xiv) A pem1ittee, who would have received a Notice of Pem1it Vi.elation, but instead received a 
civil penalty or Department Order because of the application of Ol\,R 340 012 0040(2)(d), (e), 
(f), or (g) shall not have the violation(s) cited in the fom1er action counted as a prior significant 
action, if the pennittee fully complied 1nrith the provisions of any compliance order contained in 
the former action. 
(B) "H" is Respondent's history in correcting prior significant actions or taking reasonable effoFts 
to minimize. the effects of the violation. In no case shall the combination of the "P" factor and the 
"H" factor b-e a value less than zero . In sGch cases where the sum of the "P" and "H" values is a 
negative numeral the finding and determination fer the combination of these t\'iO factors shall be 
zero. The values fer "H" and the fo-:.ding which supports each are as fellows: 
(i) 2 if Respondent took all feasible steps to coffect the majority of all prior significant actions; 
(ii) 0 if there is no p1ior history or if there is insufficient inf01mation on vAlich to base a finding. 
(C) "0" is whether the violation \Vas repeated or continuous. The values fer "O" and the fu1ding 
which supports e~ch are as follows: 
(i) 0 if tbe violation existed for one day or less m1d did not recur on the same day, or if there is 
insufficient information on which to base a finding; 
(ii) 2 ifthe violation existed for .more than one day or if the violation recurred on the smne day. 
(D) "R" is v.rJ-:.ether the vio.lation resulted from an unavoidable acci.dent, or a negligent, 
intentional or flagrant act of the Respondent. The values for "R" and the finding which supports 
each are as fellews-;. . 
(i) 0 if an unavoidabLe accident, or if there is insufficient inforn-:.ation to make a fmding; 
(ii) 2 if neghgent; 
(iii) 6 if intentional; or 
(iv) 1 0 if flagrant. 
(E) "C" is the Respondent's cooperativeness and effo1ts to correct the violation. The values fer 
"C" and the finding which supports each are as follows: 
(i) 2 if Respondent was coop~rative and took reasonable efforts to correct a violation, took 
reasonable affinnative efforts to minimize the effects of the violation, or took mctraordinary 
efforts to ensme the violation '<Yould not be rep~ 
(ii) 0 if there is insufficient informati01-:. to make a finding, or ifth.e violation or the effects of the 
:v:ielation could not be corrected; 
(iii) 2 if Respondent ·nias uncooperative and did not take reasonable efforts to .con-ect the 
violation or minimize the effects of the violation. 
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(g) Not repeated; 
(h) Not the cause of significant harm to human health or the environment; ar .. d 
(i) Disclosed and corrected in a cooperative manner. 
(4) The Department or Commission may reduce any penalty based on the Respondent's inability 
to pay the full penalty amount. If tbe Respondent seeks to reduce the penalty, the Respondent has 
the responsibility of providing to the Department or Commission documentary evidence 
~ndent's inability to pay the full penalty amount 
(a) \\Then the Respondent is cmTently unable to pay the full amount, the first option should be to 
place the Respondent on a payn-:.ent schedule with interest on the unpaid balance for any delayed 
payments. The Departn-:.ent or Commission may reduce the penalty only after determining that 
the Respondent is unable to mee~ a long tenn payment schedule; 
(b) In determining the Respondent's ability to pay a civil penalty, the Department may use the 
U.S. Environmental Protection AgeJlcy's ABEL computer model to determine a Respondent's 
ability to pay the full civil penalty amount. V't'ith respect to signific<mt or substantial change i.n 
the model, the Department shall use the '.'ersion of the model that the Department finds will most 
acmu-ately calculate the Respondent's ability to pay a civil penalty. Upon request of the 
Respondent, the Department will provide Respondent the name oftbe version of the &-:.odel used 
and respond to any reasonable request for information about the content or operation of the 
model; · 
(c) In appropriate circumstances, the Department or Commission may-impose a penalty that may 
result in a Respondent going out of business. Such circumstances may include situations v1here 
the violation is intentional or flagrant or situations where the Respondent's financial condi.6on 
poses a serious concern regarding the ability or incentive to remain in compliance. 
Stat. Auth.: ORS 468.020 
Stats. hnplemented: ORS 454.635, OR~ 454.645, ORS 459.376, ORS 459.995, ORS 465.900, 
ORS 465 .992, ORS 466.990 - ORS 466.994 & OR~ 466.210, ORS 466.880 OR~ 466.895, 
ORS 468.090 - ORS 468.140, GRS 468.992, ORS 468A.990, OR~ 468B.025, ORS 468B.220 & 
ORS 468B.450. ORS 468.090 - ORS 468.140 

340 012 0()46 (Rep ealed) 
Written Notice of Assessment of Chrjf Penalty; \¥hen Penalty Payable 
(1) A civil penalty shall be due and payable ten days after the order assessing the civil pen_alty 
becomes final and the civil penalty is thereby i11q>osed by operation of law or on appeal. A. 
person against v,rhom a civil penalty is assessed shall be sep1ed 'tVith a notice in the fonn and 
mannerprovidedinORS 183.415an~ivision11. 
(2) The written notice of assessment of civil penalty shall comply with ORS 468.135(1) and 
1.83.090, relating to no6ce and contested case bearing appbcations, and shall state the arn.ount of 
the penalty or penal6es assessed. 
(3) The rules prescribing procedw·e in contested case proceedings contained in O:t\R Chapter 
3 4 6, Division 11 shall apply thereafter. 
Stat. Auth.: ORS 459.995, ORS 468.020 & ORS 468.996 
Stats. lm.plemented: ORS 183.090 

340 012 0{}4'.7 (Re/lumbered to 340-012-0170) 
Gem.promise or Settlement of Civil-Penalty by Dir-ec-tef 
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(1) Any time after sop.·] co of tbe "'·Fitten notice of assessment of civil peualty, the Director may 
com.promise or settle any unpai.d civil penalty at any amount that the Director deems appropriate. 
Any compromise or settlement executed by the Director shall be final. 
(2) In detennining whether a penalty should be compromised or settled, the Director may take 
into account the follm.ving: 
(a) New information obtained through fwther i.n:Yestigation or provided by Respondent which 
relates to the penalty detem1ination factors contained in OAR 340 012 0045; 
(b) The effect of compromise or settlement on deteffence; 
(c) Vlheth.er Respondent has or is willing to employ extraordinary means to conect the vi.elation 
or maintain compliance; 
(d) \Vhether Respondent has had any previous penalties which have been compromised or 
settled; · 
·ce) \Vbether the compromise or settlement 'Nould be consistent with the Depmtrnent's goal of 
protecting the public l:ealth and environment; 
(f) The relative stTength or \Yeakness of the Department's case. 
Stat. Auth.: ORS 459.995, ORS 466, ORS 467, ORS 468.020 & ORS 468.996 
Stats. Implemented: ORS 183.090 & ORS 1.83.415 

340 OU 0048 (Renumbered to 340-012-0165) 
Stipulated Penalties 
Nothing in OAR Chapter 340, Division 12 shall affect the ability of the Commission or Director 
to include stipulated penalties in a Mutual Agreemffi:t and Order, Consent Order, Conse1:t Decree 
or any other agreement issued under ORS Chapters 183, 454, 159, 465, 466, 467, 468, 168A, or 
468B-: 
Stat. Autl-:..: ORS 454.625, OR8 459.995, ORS 168.020 & ORS 468.996 
St~ts . Implemented: ORS 1.83.090 & ORS 183.115 

340 012 0()49 (Renumbered to 340-012-0155) 
Additional Ch•il Penalties 
In addition to any other penalty provided by law, t11e fo1Jowi11g violations are subject to the civil 
i*ffialties specified below: 
(1) Any person who willfully or negligently causes an oil spill shall incur a civil penalty 
commensurate \Yi.th the amoum of damage ll1ClUT8d. The amount of the penalty shall be 
deternJined by the Director with the advice of the Director of the Department of Fish and 
\\Tildlife. In determining the amount of the penalty, the Director may consider the gravity of the 
violation, the previous record ofH1e violator and such other considerations the Director deems 
appropriate. 
(2) Any person planting contrary to theTestriction of subsection (l) of ORS 468. 465 pertaining 
to the open field bwning of cereal grain acreage shall be assessed by the Department a civil 
penalty of $25 for each acre planted contrary to the restrictions. 
(3) \Vhenever an <mderground storage tank fee. is due m:d O"Wing under ORS 166.785 or 4.66.795, 
the Director may issue a civil penalty not Jess than $25 nor more than $100 for each day the fee 
is due and owir:g. 
(4) /rny ovmer or operator of a confined animal feeding operation 'Nho has not applied for or 
docs not have a permit required by ORS '168B.050 shall be assessed a civiJ pe:nalty of $500. 
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(5) At:y person who fails to pay an automobile emission fee when required by law or rule shall 
be assessed a _ civil penalty of $50. 
(6) A::I1y person who has care, custody or control of a hazardous waste or a substance 'tvhich 
'Nould be a hazardous waste except for the fact that it is not discarded, aseless or '..IDwanted shall 
incur a civil penalty according to the schedule set forth in this section for the destmction, due to 
contamination of food or water supply by such waste or substance, of any of the \.Vildlife referred 
to in this section that are property of the state: 
(a) Each game mammal other than mountain sheep, mountain goat, elk or silver gray squiffel, 
~ . 

(b) Each mountain sheep or m.ountai1i goat, $3,500; 
(c) Each elk, $750; 
(d) Each silver gray squirrel, $10; 
(e.) Each game bird other than \Vild tm·key, $10; 
(f) Each wild turkey, $50; 
(g) Each game fish other than salmon or steelhead trout, $5; 
(h) Each salmon or steelhead trout, $125; 
(i) Ea-ch far bearing mammal other than bobcat or fisher, $50;. 
(j) Each bobcat or fisher, $350; 
(k) Each specimen of any wildlife species whose survival is specified by the wildlife laws _or the 
la'tYS of the United States as threatened or endangered, $500; 
(l) Each specimen of any wildlife species othenvise protected by the '.Vildlife laws or the laws of 
the United States, but not otherwise referred to in this section, $25. 
(7) Any person who intentionally or recklessly violates any provisions of ORS 164.785, 459.205 

459.426, 459.705 459.790, Chapters 465, 466, 467, or 468 or any rule or standard or order of 
the corn.mission adopted or issued purseant to ORS 459.205 459.426, 459.705 459.790, 
Chapters 465, 466, 467, 468, 468A.., or 468B, '+Vhicp resalts in or creates the imminent likelihood 
fur an extreme hazard to the public health or which causes extensi'1e damage to the environment 
shall inctff a penalty up to $100,0QO. V·n1en determining the civil penalty sum to be assessed 
under this section, the Director sh.all apply the following procedures: 
(a) Select one of the following base pena]tjes after detem1i.1l:i.ng the cause of the violation: 
(A) $50,000 if the violation '''as caused .recklessly; 
(B) $75,000 ifthe violation 1Nas cause.d intentionally; 
(C) $109,000 if the violation \Vas caused flagrantly. 
(b) Then determine the civil penalty through appli cati_on of the formula: BP =I= [(. l x BP) (P =I= H =I= 

0 =I= C)] =I= EB, in accordance with OAR340 012 0045(1)(c). 
Stat. i\,uth.: ORS 459.995, ORS 466, ORS 467, ORS 468.020 & ORS 468.996 
Stats. Jmplen:ented: ORS 466.210; ORS 466.880 ORS 466.895, ORS 468.996, ORS 468A.990, 
ORS 468A.992; 0RS 468B.220 & ORS 468B.450 

340-012-0050 (Amended, same #) 
Air Quality Classification of Violations 
(1) Class I: 
(a) Violation of a requirement or condition of a commission or depa11ment order; 
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(b) Failme to install required control equipment or meet perfonnance standards established bv 
the New Source Perfonnance Standards or National Emission Standards for Hazardous Air 
Pollutant Standards; 
(c) Failure to meet Volatile Organic Compound (VOC) emission standards, operational 
requirements. control requirements, or VOC content hmitations as prescri.bed in OAR 340, 
Division 232; 
(d) Operation of a major source without first obtaining the required pennit; 
( e) Construction of a new source or modification of an existing source, that requires a Nevv 
Source Review/Prevention of Significant Deterioration (NSR/PSD) pem1it before obtaining the 
required pem1it; 
(f) Construction of a new Major Hazardous Air Pollutant source \:vithou.t complying with Section 
l 12(g) of the federal Clean Air Act or without first obtaining the required pem1it; 
(g) Violation of a compliance schedule in a permit; 
·(h) Exceedance of an air toxic or hazardous air pollutant emission limitation; 
(i) Exceedance of an opacity limit by a federal major source or exceedance of an opacity limit by 
a nonfederal major somce by greater than 20 percent opacity (e.g., opacity greater than 40% 
when the limit is 20%); 
(j) Exceedance of a Plant Site Emission Limit CPSEL); 
(k) Exceedance of an opacity or emission limit (including a grain loading standard), or violation 
of an operational or process standard that was established pursuant to NSR, PSD, or the Western 
Backstop S02 Trading Program. 
(]) Exceedance of an emission limit or violation of an operational or process standard that was 
established to limit emissions to avoid classification as a major source as defined in OAR 340-
200-0020. 
(m) Violation of an emission limit, inc1udi11g grain loading standard, by a major source when the 
violation was detected during a reference method stack test; 
(n) Failure to perfom1 testing or monitoring required to demonstrate compliance with an 
emission limit; 
(o) Failure to provide access to premises or records when required by statute, pem1it or order; 
(p) Submission of an Oregon Title V Semi-Annual Compliance Certification or Oregon Title V 
Annual Operating Report more than 30 days after the due date; 
(q) Failure to fil e a timely new or i·ene\;>,ial application for an Oregon Title V Operating Permit 
wnhm 30 days of the timeline regui.red by OAR 340 division218; 
(r) Submitting false, inaccurate or incomplete infonnation to the department; . 
(s) Failure to· conl.ply with Emergency Action Plans; 
(t) Violation of a work practice requirement for asbestos abatement projects that results in actual 
or potential public exposure to asbestos or actual or potential release of asbestos into the 
environment; 
(u) Storage or open accumulation of fri able asbestos material or asbestos-containing \vaste 
material that results in an actual or potential public exposme to asbestos or actual or potential 
release of asbestos into the environment; 
(v) Visible emissions of asbestos-containiug material dw-ing an asbestos abatement project or 
during collection, processing. packaging, transportation, or disposal of asbestos-containing waste 
material CACWM); 
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(\v) Conduct of an asbestos abatement project by a person not licensed as an asbestos abatement 
contractor if tl1e project results in actual or potential pubbc exposure to asbestos or actual or 
potential release of asbestos into the environment: 
(x) Violation of a disposal requirement for packaging, storing, transporting, or disposing of 
friable ACWM that results in actual or potential public exposure to asbestos or actual or potential 
release of asbestos into the environment; 
(y) Requiring a person other than a licensed contractor to conduct an asbestos abatement project 
if the project results in actual or potential for public exposure to asbestos or actual or potential 
release of asbestos into the environment; 
(z) Open burning two or more passenger ti.res or the equivalent, or open burning one or more 
cubic yards of materials that are prohibited from being open-burned; 
Caa) Open burning of ten or more cubic yards of commercial, constrnction, demolition, or 
industrial wastes in violation of OAR 340-264-0080 through -0180; 
(bb) Failure to use or install certified vapor recovery equipment; 
(cc) Failme to replace, repair, or modify any worn or ineffective component or design element to . 
ensure the vapor-tight integrity and efficiency of a stage I or stage II vapor collection system; 
(dd) Installation, service, repair, disposal of, or other treatment of automobile air conditioners 
without recovering and recycling chlorofluorocarbons using approved recovery and recycling 
equipment; 
(ee) Selling or offering to sell, or giving as a sales inducement, any aerosol spray product that 
contains as a propellant any compound prohibited under ORS 468A.655; 
(ff) Sale of any chlorofluorocarbon or halon-containing product prohibited under ORS 
468A.635; 
(gg) Transference of vehicle ownership for the pmpose of avoiding department Inspection and 
Maintenance Testing: ~ 
(hh) Alteration or avoidance of the Vehicle Inspection Program's testing process to fraudulently 
produce a Ce1tificate of Compliance with the department's Inspection and Maintenance Test;· 
(ii) Removing, or otherwise making inoperable, any factory-installed vehicle pollution control 
systems: 
(jj) Operation of a vehicle in violation of visible emission standards; or 
(k:k) Any otherwise unclassified violation related to air quality that causes a major hann or poses 
a risk of major harm to human health or the environment. · 
(2) Class II: 
(a) Operation of a non-major source required to have a pennit wW1out first obtaining the required 
permit; 
(b) Failure to comply with any asbestos abatement licensing, certification, or accreditation 
requirements contained in OAR 340-248-0120, -0130. -0140 or -0150; 
(c) Conduct of an asbestos abatement project by a person not licensed as an asbestos abatement 
contractor that does not result in actual or potential public exposure to asbestos or actual or 
potential release of asbestos into the environment; 
(d) Regui_ring a person other than a licensed contractor to conduct an asbestos abatem.ent project 
if the project does not result in actual or potential public exposme to asbestos or actual or 
potentiaJ release of asbestos into the environment; 
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Ce) Storage or open accumulation of friable asbestos material or asbestos-containing waste 
material that does not result 1a actual or potential public exposure to asbestos or actual or 
potential release of asbestos into the environment; 
Cf) Fail me to notify, properly notify', or revise notification of an asbestos abatement proj ect when 
necessary, when the failure prevents the department from inspecting the project: 
(g) Failure to perfonn an asbestos survey; 
(h) Submission of an ACDP annual report 30 or more days after the due date contained in the 
pennit; or 
Ci) Any otherwise tmclassified violation re]ated to air quality. 
(3) Class III: 
(a) Construction or operation of a source required to have a Basic Air Contaminant Discharge 
Permit (ACDP) without first obtaining a Basic ACDP; 
(b) Modification of a source in such a way as to require construct] on approvaJ but not a pennit or 
permit modification without first notifvin.g and receiving approval from the department; 
(c) Exceedance of an opacity limit by a non-federal major source of 10% opacity or less; 
(d) Submission of an ACDP annual report between one and 30 days after the due date contained 
i11 the permit; 
(e) Otherwise unclassified violations relating to improper notification of an asbestos abatement 
project or failure to revise a notification when necessruy; · 
Cf) Failure to submit an air clearance report (ASN-5) for an asbestos abatement project that 
demonstrates compliance with standards; 
(g) Open btm1ing of less than 5 cubic yards of commercial, construction, demolition, or 
industrial wastes; 
(h) Failure to display a temporru·y label on a certified woodstove; or 
(i) Violation of OAR 340-242-0620 by a person who has perfom1ed motor vehicle refinishing on 
frwer than 10 on-road motor vehicles in the previous 12 months. 
[Publications: The publication(s) referenced in this rule is available from the agency.] 
Violations pertaining to air quality shall be classified as follo'v<'s : 
(1) Class One: 
(a) Violation of a requirement or condition of a Commission or Department Order, or vmiance; 
(b) Construc~ing or operating a source requjred to haye a pem1it 01..11er than a Basic l\.CDP 
without first obtaining the appropriate permit; 
(c) Modifying a source '>vith an /\.ir Penuit without first notifying and receiving approval from 
the Department; 
(d) Failure to install control equipmenkff meet perfom1anoe standards as requjred by New 
Souree Perfom1ance Standards under OA:R 3 '10 division 238 or National Emission Standards for 
Haza;-dous Air Pollutant Standards under OAR 3 4 0 division 24 4; 
(e) Violation of a compliance ss11edule iJ1 a permit; 
(f) EJ<ceeding a hazardous air pollutan~ emission limitation; 
(g) Exceeding an opacity or criteria pollutant emission limitation in a pennit, rule or order by a 
factor of greater than or equal to P.vo times the limitation; 
01) facceeding the yearly emjssion limitations of a pern:it, rule or order; 
(i) Failtu-e to perfoi1n testing, or monitoring, required by a pem1it, rule or order that results in 
failure to show compliance ·with an emission limitation or a performance standard; 
G) Systematic failure to keep records required by a pennit, rule or order; 
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(k) Failure to submit semi annual Compliar:.ce Certification or Oregm:i Title V Annual Operating 
Report; 
(1) Faikrre to file a timely application for an Oregon Title V Operating Permit pursuant to OAR 
3 4 0 division 218; 
(m) Submitting a report, serru annual Cornpbance Certification or Oregon Title V /u1n.ual 
Operating Report, or any part thereof, that does not acourately reflect the n:onitoring, record 
keeping or other documentation held or perfon11ed by the permittee; 
(n) Causing emissions thc.t are .a hazard to public safety; 
(o) Failme to comply \Yith Emergency l\.ction Plans or allowing excessive e11:1.ssions during 
emergency episodes; 
(p) \'iolation of a work practice requirement for asbestos abatement projects v.·hich causes .a 
potential for public e)tposure to asbestos or release of asbestos into the environment; 
(q) Storage or accumulation of friable asbestos maforial or asbestos contaii-:.1ng waste material 
from an asbestos abatement project which causes a potential for public e)(posure to asbestos or. 
release of asbestos into the enviromnent; 
(ft-Visible emissions of asbestos during an asbestos abatenient project or during collection, 
processing, packaging, trru:sportatio,r:, or disposal of asbestos containing \vaste material; 
(s) Conduct of an asbestos abatement project by a person not licensed as an asbestos abatement 
contractor; . 
(t) Violation· of a disposal requirement for asbestos containing waste material \1,·hich causes a 
potential for public exposure to asbestos or release of ast'>estos into the envirnnn:ent; 
(u) Failing to hire a licensed contractor to c011dact an asbestos abatement project which results in 
the potential for public exposure to asbestos or release of asbesto~ into the enviromnent; 
(v) Adveitising to sell, offering to. sell or selling a non certified woodstove; 
(w) Open burning of materials which are prohibi ted from being open burned anY'!'<'here in the 
State by OAR 340 264 0060(3); 
(x) Failure to install vapor recovery piping in accordance v"ith standards set forth in OAR 
chapter 340, division 150; 
()0 Installing vapor recovery piping without first obtaining a service provider license in 
accordance with requirements set fo1th in OAR chapter 340, diYision 160; 
(z) Submitting falsified actual or calculated emission fee data; 
(aa) Failure to provide access to premises or records when required by law, rule, permit or order; 
(bb) Any violation related to air quality which causes a major hru-m or poses a major risk of ham~ 
to public health or the environment. 
(2) Class Two: 
(a) Unless otherwise classified, exceeding an ernission limitation, other than an annual emission 
limitation, or exceeding an opacity Jii11itation by more than five percent opacity in pennits, rules 
fil~~ ' 

(b) Violating standards in pennits or rules for fugitive emissions, partiC'ulate deposition, or odors; 
(c) Failure to submit a complete Air Contaminant Discharge Pennit application 60 days prior to 
pem1it expixation or prior to modifying a source; 
(d) Failure to maintain on site records 'n'hen required by a permit to be maintained on site; 
(e) Exceedances of operating limitations that Jiffi.i.t-t.fle pote1-:.tial to emit that do not result in 
emissions above the Oregon Title V Operating Pennit permitting thresholds pursuant to OAR 
340 division 218; 
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(f) Failure to perform testing or ffl:Onitoring required by a permit; mle or order unless otherwise 
classified. 
(g) Illegal open btmling of ag1ioultural, commercial, construction, demolition, and/or industrial 
·waste except for open bunling in violation of OAR 3 4 0 264 0060(3); 
(h) Failing to comply 'Nitb notification and reporting requirements in a pennit; 
(i) Faih.u-e to comply with asbestos abatement licensing, certification, or accreditation 
requirements; 
(j) Failure to provide notification of an asbestos abatement project; 
(k) Violation of a work practice requirement for asbestos abatement projects that does not caase 
a potential for public expos:ire. to asbestos and does not release asbestos into the envirnnment; 
(1) Violation of a disposal requirement for asbestos containing 'vi'aste material ~bat does not cause 
ii-flOtential for public exposure to. asbestos and does not release asbestos into the em·ironrnent; 
(m) FailtU"e to perfonn a final air clearance test or subm1.t an asbestos abatement project air 
clearance report for an asbestos abatement project. 
(n) Failure to display pennanen1 labels on a certified 'tvoodstove; 
(o) Alteration of a permanent label for a certified woodstove; 
(p) Failure to use Department approved vapor control equipment \\·hon transferrir:.g fuel; 
(q) Operating a vapor recovery system 1.vithout first obtaining a piping test performed by a 
licensed serYice provider as required by OAR chapter 340, division 160; 
(r) Faihu-e to obtain Department approval prior to installing a Stage II vapor recovery system not 
already registered with the Department as specified in DepartmeJ1t rules; 
(s) Installing, servicing, repairing, disposing of or otbern·ise treating automobile air conditioners 
without recovering and recycling chlorofluorocarbons using approved recovery and recycling 
equipment; 
(t) Selling; or offering to sell, or giYing as a sales inducement any aerosol spray product which 
contains as a propellant any compow1d prohibited under OR~ 468A.655; 
(u) Selling any chlorofluorocarbon or halon containing product prohibited under ORS 468A.635; 
(v) Failure to pay an emission fee; 
(w) Submitting inaccurate emission fee data; 
(x) Violation of OAR 340 242 0620 by a person v"110 has performed R-:.otor vehicle refinishing on 
10 or more on road motor vehicles in the previous P months; 
()0 Constructing or operating a source required to have a Basic ACDP; 
(z) Any vwlation of the Employee Conunute Option rules contained in OAR 340 242 0010 to 
~ 
faa) Any violation related to air quality 1.vhich is not otherwise classified in these rules. 
(3) Class Three: 
(a) Failure to perfonn testing, or monitoring required by a permit, rule or order where missing 
data can be reconstructed to show compliance with standards, emission limitations or underlying 
requirements; 
(b) Illegal residential open burning; 
(c) Improper notification of an asbestos abatement project; 
(d) Failure to submit a completed renewal application for an asbestos abatement li cense in a 
timely manner; 
Ee)-Failure to display a temporary label on a certified \-Voodstove; 
(f) Exceeding opacity limitation in penllits or rules by five percent opacity or 3ess. 
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(g) Violation of OAR 340 242 0620 by a person ,,,,ho has performed motor vehicle refinishing on 
fe\ver than 10 or:. road motor vehicles in the pre>iious 12 months. 
[Publications: The publication(s) referenced in this rule is available from the agency.] 
Stat. Auth. : ORS 468.020, & ORS 468A.025 & ORS 468A.045 
Stats. Implemented: ORS 468.020, ORS 468.090 - ORS 468.140 & ORS 468A 
& ORS 468/,..025 

340 012 0052 (Repealed} , 
Noise Control Classification of Violations 
V1olations pe1taining to noise cor:.trol shall be classified as follows: 
(1) Class One: . 
(a) Violation of a requirement or condition of a Commission or Depaitment order or variai1ce; . 
(b) Violations th.~ exceed noise standards by ten decibels or more; 
(c) Exceeding the ambient degradation rule by five decibels or more; or 
(d) Failure to submi! a compliai1ce schedule required by OAR 340 035 0035(2); 
(e) Operating a motor sports vehicle witho-..;.t a properly installed or well maintained muffler or 
exceeding the noise standards set forth in OAR 340 035 0040(2); 
(f) Operating a nev,• permanent motor sports faci.lity without submittir:.g and receiv~ng approval 
of projected noise impact botmdaries; 
(g) Failure to' provide access to premises or records when required by Jaw, rule, or order; 
(h) Violation of motor racing curfe1.vs set forth in OAR 340 035 0040~ 
(i) Any violation related to noise control which causes a major l:.ann or poses a major risk of 
ham1 to public h~alth or the environment. 
(2) Class Tu·o: 
(a) Violations that exceed noise standards by three decibels or more; 
(b) Advertising pr offe1ing to sell or selling an wi.certi.fied racing vehicle without displaying the 
required E.otioe or obtaining a notarized affidavit of sale; 
(c) Any violation related to noise conh·o] which is not ofuepr,rise classified in these rules. 
(3) Violations that exceed noise star:.dards by one or t\Yo decibels are Class III violations. 
Stat. Auth_: ORS 467.030 & ORS 468.020 . 
Stats. Implemented: ORS 467.050 & ORS 467.990 . 

340-012-0055 (Amended, same #) 
'Vater Quality Classification of Violations 
(1) Class I : 
(a) Violation of a requirement or condition of a commission or department order; · 
(b) Causing pollution of waters of tbe state; 
(c) Reducing the quality of waters of the state below water quality standards; 
(d) Any discharge of waste to waters.of the state. either without a waste discharge pennit or from 
a discharge point not authorized by a waste discharge permit; 
(e) Operating a discharge source or conducting a disposal activity without registeri.ng for a 
National Pollutant Discharge Elimination System CNPDES) permit or a Water Pollution Control 
Facility CWPCF) general permit that covers that discharge or disposal activity; 
Cf) Failure to notify the department of an unpennitted discharge as required by a pennit 
condition; · 

25 



(g) Violation of a pem1it compliance schedule contained in Schedule C of a permit; 
(h) Failure to submit or implement storm water management, pollution control or erosion control 
plans in accordance with an NPDES pennit; 
(i) Anv violation of any pretreatment standard or requirement by a user of a municipal treatment -
works: 
(j) Operati011 of a disposal svstem without first obtaining a WPCF or NPDES waste discharge 
pem1it; 
(k) Failure to provide access to premises or records when required by statute, pem1it or order; 
(1) Unauthorized change, modification, or alteration to a facility operating under a WPCF or 
NPDES permit; . 
(m) Submitting false, inaccurate or incomplete infonnation to the department; 
(n) Operation or supervision of a wastewater treatment svstem without proper certification; 
(o) Failure to submit a discharge monitoring (DMR) or annual report; 
(p) Land applying biosolids on a parcel that does not have department site authorization; 
(q) Land applying biosolids that do not meet the pollutant, pathogen and vector attraction 
reduction requirements; 
(r) Violation of an effluent limitation set forth in an NPDES or VvPCF permit if: 
(A) the discharge level (except for pH and bacteria) exceeds limitations by 100%; 
(B) the discharge is more than 2 pH units outside the permitted pH range; or 
(C) in the case of bacterial limits, the exceedance of the bacteria limit is the result of an 
iiioperative disinfection system that results in no disinfection at all, or, for Level II, III, or TV 
reclaimed water, the concentration is more tl1an five times the limit; 
(s) Failing to report an effluent limitation exceedance; or _ 
(t) Any otherwise unclassified violation related to water quality that causes a major hann or 
poses a risk of major bann to human health or the environment. 
(2) Class II: 
(a) Violation of an effluent limitation set forth in an NPDES or WPCF pem1it if: . 
(A) the discharge level (except for pH and bacteria) exceeds limitations by more than 25% but 
less than 100%; 
(B) the di scharge is more than l pH unit but 2 pH units or less outside the permitted pH range; or 
(C) in the case of bacterial limits, the bacteria limit is exceeded by a factor of five, or for Level I, 
II, Ill, or IV reclaimed water, the concenb:ation exceeds the pe1mit limit: 
(b) Failure to submit a report or plan as required bv statute, rule, pennit, order, or license except . 
a DMR or a report required by Schedule C of a permit, or a storm water management, stonn 
water control or erosion control plan; 
(c) Causing any wastes to be placed in a location where such wastes are likely to escape or be 
carried to waters of the state by any means; 
(d) Any violation of a management, monitoring, or operati_onal plan established pursuant to a 
waste di scharge permit that is not otherwise classified in these rules; 
(e) Failure to timely sub1nit a discharge monito1ing report; 
(f) Failure for Total Maximum Daily Load (TMDL)-identified Designated Management Agency 
CDMA) to submit a water quality management plan as required by an adopted TMDL; or 
(h) Arw othe1wise unclassified violation related to water quality. -
(3) Class Ill: 
(a) Violation of an effluent liJnitation set fmib in an NPDES or WPCF permittif: 
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(A) The discharge level (except for pH and bacteria) exceeds limitations by less than 10%; 
(B) The actual discharge is 1 pH tmit or less outside the pennitted pH range; or 
(C) In the case of bacterial limits. for other than reclaimed water, the bacteria limit is exceeded 
by less than a factor of five. 
(b) Failure for TMDL-i.dentified DMA_to complv with provisions of a water quality management 
plan approved pursuant to an adopted TMDL. 
Violations pertaining to water quality shall be classified as follo·i111s: 
(1) Class One: 
(a) Violation of a requirement or condition of a Commission or Department Order; 
(b) Causing pollution of\vaters of the State; 
(c) Reducing the water quality of -.vaters of the State belo's v,za~er quality stand.ards; 
(d) Any discharge of waste that enters waters of the state, either without a waste discharge pennit 
or from a discharge point not authorized by a 'Naste discharge prn·mit; 
(e) Failme to comply '+"Vith statute, rule, or pennit requiremrn1ts regarding notification of a spill or 
upset condi~io_n which results in a non pem1itted discharge to public waters; 
(f) Violation of a-prnmit compliance schedule; 
(g) Any vio.lati.on of any pretreatment standard or requirement by a user of a municipal treatment 
»vorks '1Nbich either impairs or damages the treatment \vorks, or causes a major bam1 or poses a 
major risk of harm to public health or the environment; 
(h) Operation of a disposal system without first obtaining a Water Pollution Control Facilit)· 
Pern1it; 
(i) Faihu-e to provide access to premises or records '>'t'hen required by lav~·, rule, permit or order; 
(j) Failure of any ship canying oil to have financial assmance as required in ORS 4 68B.300 
468B.335 or rules adopted thereunder; 
(k) Any violation related to \Vater quality which causes a major harm or poses a major risk of 
ham1 to public health or the envi:ronu:.ent. . 
(I) Unauthorized changes, modifications, or alterations to a facility operating under a WPCF or 
1'WDES pe1mit. 
(m) Intentionally submitting false infom1ation; 
(n) Operating or supervisir:.g a wastewater treatment system 'tvithout proper certification. 
(2) Class Two: 
(a) Failure to submit a report or plan as required by rule, pennit, or license, except for a report 
required by pennit compliance schedule; 
(b) /\:By violation of OAR Chapter 340, Division 49 regulations pertaining to certification of 
wastewater system operator personnel unless otherwise classified; 
(c) Placing wastes such that the wastes are likely to enter public waters by any means; 
(d) Failure by any ship carrying oil to keep documentation of financial asstu-ance on board or on 
file with the Department as reqaired by ORS 468B.300 4688.335 or ruJes adopted thereunder; 
(c) Failing to connect all pkunbing fixtures to, or failing to discharge wastewater or sewage into, 
a Department approved system unless otherwise classified in OAR 340 012 OOSS-or 340 012 

~ 
(f) Any vi.elation of a management, moni.toring, or operational plan established pursuant to a 
waste discharge pennit, that is not ot1rnrwise classified in these rules. · 
(g) Any violation related to water quality which is not otherwise classified in Hiese rules. 
(3) Class Three: 
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(a) Failure to submit a discharge mon.itoring report on time; 
(b) FaiJure to submit a complete discharge monitoring report; 
(c) ~weeding a waste discharge permit biochemical oxygen demand (BOD), carbonaceous 
:eiechemical oxygen demm1d (CBOD), or total suspended solids (TSS) limitation by a 
concer:_tration of 20 percent or less, or exceeding a mass loading limitation by ten percent or less; 
(d) Violation of a removal efficiency reqairement by a factor ofless than or equal to 0.2 times 
the m1mber \'alue of the difference betv,·een 100 m1d the applicable remo\·al efficiency 
requirement (e.g., if the requirement is 65 percent removal, 0.7 (100 65) - 0.2(35) - 7 percent; 
then 7 percent 'Nould be the maximum percentage that 'Nould qualify under this iule for a permit 
with a 65 percent removal efficiency req-...1irement); 
(e) Violation of a pH requirement by less than 0.5 pH. 
Stat. Auth.: ORS 468.020 & ORS 468B.035~ 
Stats. Implemented: ORS 448.405: ORS 448.460, ORS 448.992: ORS 448.994, ORS 454.605: 
ORS 454.655, ORS 454.782: ORS 454.792, ORS 454.800, ORS 468.090 - ORS 468.140 & 
ORS 468B.025, OR~ 468B.220 & ORS 468B.305 

340-012-0058 (Adopted) 
Underground Injection Control Classification of Violations 
(1) Class I: · 
(a) Violation of a requirement or condition of a commission or department order; 
(b) Failure to provide access to premises or records as required by stah1te. pennit, or order; 
(c) Submitting false, inaccurate or incomplete infonnation to the department; 
(d) Constructing, operating, maintaining, modifying or conve1ting an injection system or 
conducting an injection activity that causes a violation of any mimary drinking water standard; 
Ce) Installing or operating a prohibited type of Class L Il, III, IV or V underground injection 
system, except for cesspools; 
(f) Installing or operating an underground inj~ction system without a pem1it; or 
(g) Any otherwise unclassified violation related to underground injections that causes a major 
hann or poses a risk of major bam1 to human heaJtb or the environment. 
(2) Class II: -
(a) Failure to decommission an unused or abandoned underground inj ection system or failure to 
conve11 the unused or abandoned system to another type of system that will prevent the 
movement of contaminants into groundwater; 
(b) Fai lure to register an w1denrround injection system if the injected fhrids are contaminated by 
hazardous materials or petroleum products or wastes; 
(c) Failure to meet Class V stom1water requirements for an industrial or commercial facility . -
where hazardous substances, toxic materials, or petroleum products are used, handled, or stored, 
or for a government entity with 50 or more dry wells; 
(d) Failure to properly decommission an injection system, except for an on-site sewage disposal 
system and stonnwater runoff from rooftops; 
(e) Failure to properlv decommission drilled wells, boreholes, sewage driJl holes and sewage 

-drain holes; · 
(D Operating a prohibited cesspool; or 
_(g) Any otherwise Lmclassified violation related to underground injections. 
(3) Class lll: 
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(a) Operati11g a sewage drainhole without a permit; 
(b) Failure to meet Class V stormwater reguirements for an industrial or commercial facility, 
except as otherwise classified; or 
(c) Failure to register an underground injection system, except as otherwise classified. · 
Stat. Auth.: ORS 468.020 & ORS 468B . 
Stats. Implemented: ORS 454.605 - ORS 454.655, ORS 468.090 - ORS 468.140 & ORS 468B 

340-012-0060 (Amended, same #) 
On-Site Sewage Disposal C lassification of Violations 
(1) Class I: 
(a) Violation of a requirement or condition of a conunission or depa11ment order; 
(b) Perfom1ing sewage disposal services without a current sewage disposal service provider 
license; 
(c) Installing or causing to be installed an on-site sewage disposal system or any part thereof, or 
repairing any pa.ii thereof, without first obtaining a pe1mit; 
(d) Disposing of septic tank, holding tank:, chemical toilet, p1ivy or other treatment facility 
contents in a manner or location not authorized by the department; 
(e) Failure to provide access to premises or records when required by statute, permit or order; 
(f) Submitting false, inaccurate or incomplete information to the department; 
(g) Allowing an· unce1tified installer to supervise or be responsible for the construction or 
installation of a system, or pati. thereof; or 
(h) Any otherwise tmclassified violation related to on-site sewage disposal that results in sewage 
on the ground or the dischai·ge of sewage into waters of the state, .or that causes a major harm or 
poses a risk of major harm to humai1 health or the environment. 
(2) Class II: 
(a) Failure to meet the requirements for satisfactory completion within 30 days after written 
notification or posting of a Correction Notice at the site; 
(b) Operating or using a nonwater-carried waste disposal facility without first obtaining a letter 
of authorization or pe1mit; 
(c) P1acing into service, reconnecting to or changing the use of an on-site sewage di sposal 
system, ai1d increasing the projected daily sewage flow into the system without first obtaining an 
autho1ization notice, construction pennit, alteration pe1mit, or repair pemlit; 
(d) Failing to connect all plumbing fixtures to, or failing to discharge wastewater or sewage into, 
a depattrnent-approved system, except if failme results in sewage on the ground or the discharge 
of sewage into waters of the state; 
( e) Advertising or representing oneself as being in the business of perfom1ing sewage disposal 
services without a current sewage disposal sen rice license from the department; 
(f) Operating or using an on-site sewage disposal system, or pa1t thereof, ·without first obtaining 
a Ce1iificate of Satisfactory Completion; 
(g) Failure to submit as-built plans that ai·e signed by a ce1tifiecl installer who supervised or was 
responsible for the construction or installation of the on-site system; 
(h) Any otherwise unclassi fied violation related to Recirculating Gravel Filter Systems, Sand 
Filter Systems, holding tanks or systems incorporating Alternative Treatment Technologies; or 
(i) Any othen:vise unclassified violation related to on-site sewage disposal. · 
_Violations pe1t ain1ng to On Site Sewage Disposal shall be classified as follows: 
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(1) Class Ooe: 
(a) Violation of a requirement or condition of a Commission or Department order; 
(b) Performing, advertising or representing one's self as being in the business of perfonning 
se\vage disposal services 'tvithout first obtaining and maintaining a current sev,'age disposal 
service hcense from the Department; 
(c) lnstalling or causing to be installed an on site se1Nage disposal system or any part thereof, or 
repairing any part thereof, 'Nithout first obtaining a per:mft;-
(d) Disposing of septic tank, holding tank, chemical toilet, p1ivy or other tTeatment facility 
contents in a manner or location not authorized by the Department; 
(e.) Operating or using an OP, site se\ci,.·age disposal system thnt is failing by discharging sewage or 
effluent; 
(f) Failm·e to provide acces.s to premises or records v.·hen required by law, rule, pe1mit or order; 
(g) Any Yiolations related to on site sewage disposal which cause major harm or pose a major 
risk of harm to public health, 'Nelfare, safety or the environment. 
(2) Class T-we-o _ 
(a) Installing or causing to be installed an on site se\vage disposal system, or any part thereof, or 
the repairing of any part thereof, which fails to meet the requirements for satisfactory completion 
within 30 days after \i,•riti:en notification or posting of a Correction ·Notice at the site; 
(b) Operating or using a nom,.:ater carried 'Naste disposal fooility \'lithout first obtaining a letter 
of authorization from the Agent; 
(c) Operating or asing a newly constmcted, altered or repaired on site sewage disposal system, or 
part thereof, without first obtaining a Certificate of Satisfactory Completion; 
(d) Providing any sev.'age disposal service in violation of any statute, rule, license, or pemiit, 
provided that the violation is not otherwise classified in these rules; 
(e) Failing t.o obtain an authorization notice from the Agent prior to affecting change to a . 
dwelling or commercial .facility that results in the potential increase in the projected peak sewage 
flo'>v from the dwelling or commercial facility in excess of the se\vage disposal system's peak 
design flow; 
(f) Installing or cau.sing to be ir:stalled a nonwater carried waste disposal facility w·ithout first 
obtaining written approval from the Agent; 
(g) Failing to connect all plumbing fixtures to, or failing to discharge waste\yater or se\vage into, 
·a Departn1ent approved on site system; 
(h) Any vrnJatwn related to on site sewage disposal 'tVhicb is not otherwise classified in these 
~ 

(3) Violations where the sewage disposal system design flow is not mrneeded, placing an existing 
systern into service, or changing the dwelling or type of commercial facility, 'iYithout first 
obtaining m1 aatborization notice are Class Three violations. 
Stat. Auth.: ORS 454.050, ORS 454.625 & ORS 468.020 
Stats. Implemented: ORS 454.605 - ORS 454.755, ORS 454.782 - ORS 454.800 & GR& 
jM.635, ORS 454.645 & ORS 468.090 - ORS 468.140 

340-012-0065 (Amended, sam e #) 
Solid ·waste Management and Disposal C lassification of V iolations 
(1) Class l : 
(a) Vjo]ation of a requirement or condition of a commission or department order; 
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(b) Establishing, expanding, maintaining or operating a disposal site without first obtain.ll1g a 
registration or permit; 
( c) Accepting solid waste for disposal in a pennitted solid waste unit or facility that has been 
expanded in area or capacity without first submitting plans to the department and obtaining 
department approval; 
(d) Violation of a lagoon's freeboard li.Init that results in the overflow of a sewage sludge or 
leachate lagoon; 
(e) Violation of the landfill methane gas concentration standards; · 
(f) Deviation from the depaitment-approved facility plan that results in a safety hazard, public 
health hazard or damage to the emrironment; 
(g) Violation of a facility pennit, department-approved plans required by rule, or commission 
rule, unless otherwise classified tmcler OAR 340-012-0065(2) or (3) ; 
(h) Failure to provide access to premises or records when requised by law, pennit or order; 
(i) Accepting for treatment or storage, disposing, or accepting for disposal. at a solid waste 
disposal site, materials prohibited from disposal by statute, rule, permit or order; 
(j) Accepting for treatment, storage or disposal wastes defined as hazardous, or vvastes from 
another state that are hazardous under the laws of that state, without approval from the 
department; 
(k) Mixing for disposal or disposing of recyclable material tlrnt has been properly prepared and 
source separated for recycling; 
(])Failure to follow a department-approved Construction Quality Assurance CCQA) plan when 
constructing a waste cell; 
(m) Failure to establish and maintain financial assurance as required by statute, rule, permit or 
order; 
(n) Fail me to comply with the terms of a pem1it automatically terminated due to a failure to 
submit a timely application for renewal; 
(o) Submitting false, inaccurate or incomplete infom1ation to the department; 
(p) Failure to comply with any solid waste permit or rnle requirement pe1taining to pennanent 
household hazardous waste CHHW) collection facility operations; 
(q) Open burning conducted in violation of a disposal site faci.lity permit condition; or 
(r) Any otherwise Lmclassified violation related to the i:nanagement, recove1y or disposal of solid 
waste that causes major ham1 or poses a risk of major hai-in to human health or the environment. 
(2) Class II: 
(a) Violation of a condition or term of a Letter of Authorization; 
(b) Failure of a permitted landfill. solid waste incinerator or a municipal solid waste compost 
facility operator or a metropolitan service district to r.eport amount of solid waste; 
( c) Failure to accurately report weight and type of material recovered or processed frorri the solid 
waste stream; 
(d) Failure of a disposal site to obtain ce1tification for recycling programs before accepting solid 
waste for disposal; 
(e) Acceptance of solid waste by a pem1itted di sposal site from a person that does not have an 
approved sol id waste reduction program; 
(f) lJnless otherwise classified, failure to comply with any plan approved by the department; 
(g) Any violation ofrigid plastic container disposal requirements; 
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(b) Failure to comply with any solid waste permit requirement pertaining to permanent HHW 
collection facility operations; 
(i) Failme to comply with landfill cover requirements. including, but not limited to, dailv, 
intem1ediate, and final covers, and limitation of working face size; 
(j) Failure to submit a timely permit renewal application; 
(k) Failure to establish and maintain a facility operating record for a municipal solid waste 
landfill; 
(1) Operating a HHW collection event or site without first obtaining department approval, or not 
complying with approved plans for HHW collection events; 
(m) Managing special waste i11 violation of or \:vithout a department-approved Special Waste 
Management Plan; 
(n) A.J.w violation of the labeling requirements under ORS 459A.675 - .685; 
Co) Failure to collect, analyze or report groundwater, smface water or leachate quality data u1 
accordance with the facility pem1it, the facility environmental monitoring plan., or department 
rules; or 
(p) Alw otherwise unclassified violation related to the management, recovery. or disposal of 
solid waste or solid waste reduction. · 
(3) Class III: 
(a) Failure to post reguired signs; 
Cb) Failure to control litter; or 
(c) Failure to notify the department of any name or address change. 
Solid \Vaste Management Glassjfication of Violations 
Violations pertaining to the managemen:, recovery and disposal of solid 'Naste shall be classified 
as follO\vs: 
(1) Class One: 
(a) Violation of a requirement or conrut]on of a Commission or Department Order; 
(b) Establishing, expanding, maintaining or operating a disposal site without first obtaining a 
registration or pennit; 
(c) Accepting solid waste for disposal in a pem1itted solid 1.vaste unit or facility that has been 
expanded in area or capacity \Vithout first submitting plar:.~ to the Department and obtaining 
Departn1en1 approval; 
(d) Disposing of or authorizing the disposal of a solid '.Vaste at a location not pennitted by the 
Duparlrntm~ lo receive that solid 'Naste; 
(e) Violation of the freeboard limit 'n:hi.ch results in the actual overflow of a se\·vage sludge or 
leachate lagoBfr, 
(f) Violation of the landfill methane gas concentration standards; 
(g) Violabon of any federal or state drinking 't'l·ater standard in an aquifer beyoncl the solid waste 
boundary of the landfi:ll, or an alternative bow1dary specified by the Department; 
(h) Violation of a pen.nit specific ground\vater concentration limi:, as defined in OAR 340 040 
0030(3) at the permit specific grolmdwater concentration compliance point, as defined in OAR 
340 040 0030(2)(e); 
(i) Failure to perform the ground\Yater monitoring action requirements specified in OAR 340 
04(f-GG:;G(5), ',>,'hen a significant increase (for pH, increase or decrease) in the value of a 
greund\vater monitoring parameter is detected; 
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G) Impa1rment of the beneficial use(s) of ar-:. aquifer beyond the solid '"'aste boundary or an 
alternative boundary specified by the Department; 
(k) Deviation from the Department approved facility plans \Yhich results in an safety hazard, 
public health hazard or damage to the environment; 
(1) Failure to properly constrnct and maintain groundwater, surface 'Nater, gas or leachate 
collection, treabnent, disposal ar:.d monitoring facilities in accordance \:vith the facility pennit, 
the facility environmental monitoring plan, or Department rules; 
(m) Failure to collect~ analyze and report ground water, surface 1.vater or leachate quality data in 
accordance with the facility pennit, the facility environmental monitoring plan, or Department 
~ 

' (n) Violation of a compliance schedule contained in a solid \Vaste disposal or closure permit; 
(o) Failure to provide access to premises or records when required by law, rule, permit or order; 
(p) Ycllowingly disposing, or acceptiJ1g for disposal, materials prohil1ited fron: disposal at a solid 
waste disposal site by statute, rule, permit or order; 
(q) Accepting, handling, treating or disposing of clean up materials contaminated by hazardous 
substances-0)· a hmdfill in violation of the facility pennit and plans as approved by the 
Department or the provisions of OAR 340 093 0170(3); 
(r) Accepting for disposal infectious 'tYaste not treated in accordance 'Nith lav.•s and Department 
R:tl&.r. 

' 
(s) Accepting for treatment, storage or disposal wastes defined as hazardous under ORS 466.005, 
et seq., or wastes from another state \Yhich are hazardous under the l&.vs of that state 'Nithout 
specific approval from the Department; · 
(t) Mixing for disposal or disposing of principal recyclable material that has been properly 
prepai·ed and source separated for recycling; 
·(u) Receiving special waste in violation of or 'Nithout a Department approved Special 1Naste 
Management Plan; 
(v) Failure to follow a Department approved Construction Quality Ass'..irance (CQA) pla~ whe~ 
constructing a waste cell; 
(w) Failure to comply '.vith a Department approved Remedial lnYestigation Workplan developed 
in accordance \vitb OAR 340 040 0040; . 
(x) Failure to establish and maintain financial assurance as required by statute, rule, pem1it or 
ordeF. . 

' ()0 Open lrnmillg in violation of GA..~ 310 261 0060(3); 
(z) Failure to abide by the terms of a pem1it automatically tem-:.inated due to a failure to submit a 
timely application for renewal as set forth i~ OAR 340 093 0115(1)(c); , 
(aa) Any violation related to the management, recovery and disposal of solid 1.vaste 1nrhioh causes 
major harm or poses a major risk of hann to pab11c health or the er:.vironment. 
(2) Class Two: 
(a) Violation ofa condition or term of a Letter ofAuthorizatioll' 

' (b) Failure of a pem1itted landfill, solid 1Naste incinerator or a municipal solid \Vaste campest 
facility operator or a metropolitan service district to report aJT .. om1t of solid waste disposed in 
aeeerdance 'Nith the laws and rules of the Depa1iment; 
(c) Failme to accurately-repert ·v.·eight and type of material recovered. or proeesseci from 010 selia 
waste stream in accordance with the laws and rules of the Department; · 
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(d) Failtu-e of a disposal site to obtain certification for re.cycling programs in accordance with the 
laws and rules of the Department prior to accepting solid waste for dlsposal; 
(e) A,cceptar,ce of solid waste by a permitted dlsposal si~e from a person that does not have an 
approved solid waste reduction program in accordance '>vith the la'>vs and rules of the 
Department; 
(f) Failure to comply v,rith any solid waste permit requi1en-:.er:t pertaini11g to permanent household 
hazardous v.·aste collection facility operations; 
(g) Failure to comply with landfill cover requirements, inclading but not limited to daily, 
ix:termedlate, and final covers, and limitati011 of working face size; 
(h) Unless othen.vise classified faika·e to comply \Vith any plan approved by the Depmiment; 
(i) Faiklfe to submit a pem1it rene\.,•al application 180 days prior to the expiration date of the 
CJ(isting pennit; 
(j) Failure to establish and .maintain a facility operati1-:.g record for a municipal solid waste 
landfill; , 

(k) Any 'l'iolation related to solid waste, solid waste reduction, or any violation of a solid waste 
pcnnit not otherwise classified in these rules. 
(3) Class Th:-ce: 
(a) Failure to post required signs; 
(b) Failure to control litter; 
(c) Unless otherwise classified failure to notify the Depaiiment of any name or address change of 
the owner or operator of the facility 'Ni.thi1-:. ten days of the change. 
Stat. Auth.: ORS. 459.045,,. &-ORS 459.398 & ORS 468.020 
Stats. Implemented: ORS 459.055, ORS 459.205, ORS 459.305, ORS 459.376, ORS 459.395, 
ORS 459.415, ORS 459.420 - ORS 459.437, ORS 459 . .995 & ORS 468.090 - ORS 468.140 

340-012-0066 (Amended, same #) 
Solid ·waste Tire Management and Disposal Classification of Violations 
(l) Class I: 
(a) Violation of a requirement or condition of a c01mnission or department order; 
(b) Establi.shiog, expanding, or operating a waste tire storage site without first obtaining a pem1it; 
(c) Failure to maintain written records of waste tire generation, storage, collection; 
trans ortation, and disposal: 
(d) Disposing of waste tires or tire-de1ived products at an unauthorized site; 
(e) Violation of the compliance sch edule or fire safety requirements of a waste tire storage site 
pen.nit; 
(f) Hauling waste tires, or advei1ising or representing oneself as being in the business of a waste 
tire carrier. without first obtainj11g a waste ti.re canier permit; 
(g) Failure to establish and maintain :financial assurance; 
(h) Failure to provide access to premises or records when required by statute, permit or order; 
(i) Submitting false .. inaccurate or incomplete infomrntion to the depaiiment; or 
Ci) Any otben:vise 1melassified violation related to the storage, transpo1tation or management of 
waste tires or tire-derived products that causes major harm or poses a risk of major h arm to 
hmnan health or the environment. 
(2) Class IJ: 
(a) Failure to submit a timely permit renewal application; 
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(b) HauliJ1g \vaste tires in a vehicle not identified in a waste tire can-jer permit or failing to 
display required decals; 
( c) Violation of a condition or tenn of a Letter Authorization: 
(d) Hiring or otherwise using an unpennitted waste tire carrier to transport waste tires; or 
(e) Any otherwise unclassified violation related to the storae:e, b·ansportatlon or management of 

. waste tires or tire-derived products. 
(3) Class III: 
(a) Failure to submit required annual rep01ts in a timely mam1er; 
(b) Failmc to keep required records on use of vehicles; 
(c) Failure to post requised signs; or 
( d) Failure to maintain written records of waste tire generation, storage, collection, 
transportation, and disposal. 
Violations peitaining to the storage, transportation and manag6lnent of ·waste tires or tire derived 
products shall be classified as follows: 
f!-1-Glass One: 
fa1-¥i-Olation of a reEJ:uirement or condition of a Commission or Department Order; 
(b) Establishing, expm1ding, or operating a 'Naste tire storage site without first obtaining a pennit; 
(c) Systematic failure to maintain writ.ten records of waste tire generation and disposal as 
required; ' · 
(d) Disposmg of waste tires or tire de1ived products at an unauthorized site; 
(e) Violation of the compliance schedule. or fire safety reqt:irements of a Vt'aste tire storage site 
permit; 
(f) Hauling waste tires or adve11ising or representing one's self as being in the business of a waste 
tire canier without first obtaining a \vaste tire can-ier permit as required by laws and rules of the 
Depmtment; 
(g) Hiring or otherwise using an ur:.permitted \Vaste tire carrier to transport waste tires; 
(h) Failure to establish and maintain financial assurance as required. by statute, rule, pe1mit or 
effleF, 
(i) Failure to provide access to premises or records when required by la\v, rule, permit or order; 

I . 

(j) Any violation related to the storage, transpm1ation or management ofv,·aste tires or tire 
derived products which causes major hmm or poses a major risk of harm to public health or the 
environment. 
(2) Class Two: 
(a) Violation of a waste tire storage site or waste tire carrier permit other than a specified Class 
One or Class Three violation; 
(b) Failure to submit a pemlit renewal application prior to the expiration date of the existing 
pennit •.vithin the time required by statute., rule, or pennit; 
(c) Hauling '"'aste tires in a vehicle not ider:.tified in a waste tire carrier permit or failing to 
display required decals as described in a pennitee's 'Naste tire carrier pe1mit; 
(d) Violation of a condition or tem1 of a Letter Authorization; . 
(e) l\ny violation related to the storage, transp01tation or mmrngement of waste tires or ti.re 
deffi·ed products 'Nhich is not other.vise classified in these rules. 
(3) Class Tln:ee;. 
(a) Failure to submit required annual reports in a timely mmmer; 
(b) Failure to keep required records on use of Yeh:icles; · 
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(c) Fajlure to post req<1jred signs; 
(d) Failure to submit a penrut renewal appllcation in a timely manner; 
(e) Failme to submit pennit fees in a timely manner; 
(f) Failure to maintain \Vritten records of waste tire disposal and generation. 
Stat. Auth.: ORS 459.785 & ORS 468.020 
Stats. Implemented: ORS 459.705 - ORS 459.790, ORS 459.992 & ORS 468.090 - ORS 468.140 

340-012-0067 (Amended, same#) 
Underground Storage Tank (UST) Classification of Violations 
(1) Class I: 
(a) Violation of a requirement or condition of a commission or department order; 
(b) Failure to investigate or confirm a suspected release; 
(c) Failure to establish or maintain the required financial responsibility mechanism; 
(d) Failure to provide access to premises or records as required by statute, permit or order; 
(e) Failure to obtain the app.ropriate general pennit registration certificate before 
decommissioning, installing or operating an UST; 
(f) Failure to install spil1 and overfill protection equipment that ·will prevent a release or failure to 
demonstrate to the depa1tment that the equipment is properly functioning; 
(g) Failure to install. operate or maintain a method or combination of methods for release 
detection such that the method can detect a release from any portion of the UST system; 
(h) Failure to protect from corrosion any part of an UST system that routi11ely contains a 
regulated substance; 
(i) Failure lo pennanently decommission an UST system; 
(j) Failure to obtain approval from the depa1tment before installing or operating vapor or 

· groundwater monitoru1g wells as part of a release detection method; 
(k) fostalling, repairing, replacing or modifying an UST system in violation of any rule adopted 
by the department; 
(1) Systematic failure to conduct testing or monit01ing, or to keep records; 
(m) Providing or offering tank services without tbe appropriate UST service provider license; 
(n) Supervising tank services without the appropriate supervisor license; 
(o) Using fraud or deceit to obtain a tank services provider or supervisor license; 
(p) Demonstrnting negligence or incompetence in performing tank services; 
(q) Failure to assess the excavation zone of a decommissioned or abandoned UST when directed 
to do so by the department; 
(r) Submitting false, inaccurate or incomplete information to the depai1ment; or 
(s) Any otherwise unclassified violation related to tmclergrouncl storage tanks that causes a major 
hann or poses a r isk of major harm to htm1an health or the environment. 
(2) Class II: 
(a) Continuing to use a method or methods of release detection after period allowed by rule has 
expired; 
(b) Failme to have a trained UST system operator for an UST facility after March 1, 2004; 
(c) Failure to apply for a modified general permit registration certificate; 
(d) Failure to have an operation certificate for each compartment of a multi-chambered or multi 
compaitment UST when at least one compartment' or chamber has an operation certificate. 
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(e) Installing, repairing, replacing or modifying an UST -or UST equipment without providing the 
required notifications; 
(f) Failure to decommission an UST in compliance with the statutes and rules adopted by the 
depmtment, including, but not limited to, perfonnance standards, procedures, notification, 
general permit registration and site assessment requirements; 
(g) Providing tank services at an UST facility that does not have the appropriate general pennit 
registration ce11ificate; 
(h) Failure by a distributor to obtain the identification nmnber and operation ce1tificate number 
before depositing a regulated substance into an UST; 
(i) Failure bv a distributor to maintain a record of all US Ts into v,rhich it deposited a regulated 
substance; 
(j) Allowing tank services to be perfo1med by a person not licensed by the department; 
(k) Failure to provide infom1ation as required by order. pe1mit. mle or statute or as requested by 
the department; 
(1) Failure to submit checklists or reports for UST installation, modification or suspected release 
confinnation activities; 
(m) Failure to complete an integiitv assessment before adding corrosion protection; 
(n) Failure by"an owner or permittee to pass the appropriate national examination before 
performing tank services; 
(o) Failure to provide the identification number or operation certificate number to persons 
depositing a regulated substance into an UST; 
(p) Any otherwise unclassified violation related to failure to inspect or test a corrosion protection 
system; or 
(q) Any otherwise unclassified violation related to UST systems. 
(3) Class III: 
(a) Failure by a person who sells an UST to notify the new owner or pennittee of the 
department's general pem1it registration requirements. 
Underground Storage Tank and Heating Oil Tank Classification of Violations 
Violations peitaining to underground storage tank (UST) systems and beating oil tanks are 
classified as follows: 
(1) Class One: 
(a) Violating a requirement or.condition of_ a commission or department order; 
(b) Faihu-e to report a release or suspected release from an UST system or a heating oiJ tank; 
(c) Failure to perform an investigation or confimiation of a suspected release; 
(d) Failure to _establish or maintain the required financial responsibility mechanism; 
(e) Failure to initiate and c01B:J71ete the investigation or cleanup of a release from an UST system 
or a heating oil tank; 
(f) Failure to submit reports from the investigation or cleanup of a release from an UST system 
or heating oil tank; 
(g) Failure to provide or allo'N access to premises or records; 
(h) Faillu-e to apply for and be issued the appropriate general pennit registration certificate before 
aecommissi.oning, installing or operating an UST, not otherwise classified; 
(i) Failme to inst.all spill and overfill protection equipment that will prevent a release or to be 
able to demonstrate to the department that the equipment is properly fonctioning; 
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(j) Failme to install, operate or maintain a method or combir . .ation of methods for release 
detection for an UST system such that the method can detect a release from any pmtion of the 
UST system; · 
(k) Failw-e to install or use equipment that is properly designed and constmcted to protect any 
portion of the UST or piping from corrosion; 
(1) Faihu-e to operate ar:.d maintain corrosion protection such that it continuo:LSly provi.des 
protection to the UST system; 
(m) Failure to pemmnently decommission an UST system; 
(n) Failure to obtain approval from the department before installing or operating vapor or 
ground\vater monitoring •.vells as part of a release detection method; · 
(o) Installing, repairing, replacing or modifying an UST system in violation of any rule adopted 
by the department, not otherwise classified; 
(p) Systematic failure to conduct testll1g, monitoring or to keep records; 
(q) Faihu-e to i1:itiate and complete free product removal in accordance with OAR 340 122 0235; 
(r) Providing installation, modification, repair, replacement, decommissioning or testing sen1ices 
on an UST system or providing soil matrix cleanup services at an UST facility without an UST 
service or soil matrix cleanup service pro'.9der license; 
(s) Usi.og fraud or deceit to obtain an UST service provider, soiJ matrix cleanup service provider, 
heating oil tank service provider or supervisor license or demonstrating negligence or 
incompetence in performing UST or other tank services; 
(t) Failure to assess the excavation zone of a decommfosioned or abandoned UST v1hen directed 
to do so by the department; and 
(u) Any other violations related to UST systems or heating oil tanks that cause or pose significant 
hann to public health or the enviromnent. 
(2) Class Tv,·o: 
(a) Failure to c011d1~ct release detection monitoriBg and testing activitiescfor USTs or piping, not 
o:thenvise classified; 
. (b) Failure to conduct cmTosion protection monito1ing and testing activities for USTs or piping, 
not otherwise classified; 
(c) Failme to conform to performance standards and requ:rements and third pmiy evaluation and 
approval for UST system release detection methods or eq11jpment or con-osion protection 
equipment, not otherv.:ise classified; 
(d) Contir:.ui_ng to use a method or methods of release dete.ction after period allowed by mle has 
expired; 
(e) Failme to use or main~ain spill or overfill prevention ·equipment, not otherwise classified; 
(f) Failure to meet all requirements for a financial responsibility mechanism, not otherwise 
classified; 
(g) Failure to haYe a trained UST system operator for an UST facility after March 1, 2004; 
(h) Failure to apply for a modified general pem1it registration certificate; 
(i) Faibre to have an operation certificate for all compartments or chambers of a multichc;rrnbered 
or multi compartment UST when at least one compmiment or chamber has an operati-Bfl 
crniificate; 
(i) Installing, repairing, replacing or modifying rm UST or UST equipment or conducting a sciil 
matrix cleanup without providing the required notifications; 
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(le) Failare to decommission an UST in compliance with the statutes ar:.d rules adopted by the 
department, including, but not limited to, performance standards, procedures, notification, 
general pennit registration and site assessment requirements; 
(1) Providing installation, modification, decommissioning or testing services on an UST system 
or providing soil matriJ• cleanup services at an UST facility th.at does not have the appropriate 
general permit registration certificate; 
(m) Failure by a distributor to obtain the identification nmnber for each UST and operation 
certificate number before depositing a regulated substance into an UST; 
(n) Fail:u-e by a distributor to maintain a record of all USTs into 1Nhich it deposited a regulated 
substance; 
(o) Allo»ving the installation, modification, decommissioning or testing of an UST system or soil 
matriJC cleanup at an UST facility by any person not licensed by the department; · 
(p) Failure to provide infom1ation as required by OAR 340 150 0135(6) OF as requested by the 
dejnffi~ 
(q) Failure to submit cbecldists OF reports for UST installation, modification or suspected release 
confirmation activities; 
(r) Failure to comply with integrity assessment inspection schedules or requirements for 
internally lined "USTs; 
(s) Allowing the perfom1ance of heating oil tank services or supervision at a heating oil tank by 
any person not licensed by the department; 
(t) Providing heating oil tank services at a heating oil tank without a heating oil tank service 
provider or supervisor license; 
(u) Failure to submit a corrective action plan (Cl\::P) in accordance with the schedule or format 
established by the department pursuant to OAR 340 122 0250; 
(v) Failure by an owner or pennittee to pass the appropriate national examination before 
performing installation, decommissior:.ing or testing services on an UST system; 
(w) Supen·ising the installation, modification, repair, replacement, decommissioning, testing or 
soil matrix cleanup of an UST system 1nrithout a supervisor license; 
(x) Failure by an 0 1.vr:.er or pem1ittee to provide the identification number for each UST or 
operafion certificate number to persons depositing a regulated substance into an UST; and 
(y) Any other violation related to UST systems or heating oil tanks not othen>;•ise classified. 
~ Class Tiu:ee-:-
(a) Failure by a pernon who sells an UST to notify the ne'+v ovmer or permittee of the 
department's ger-:.eral permit registration requirements; 
(a-) Failure to maintain release detection records for USTs or piping if the failurn does not 
constitute a significant operational compliance violation; 
(c) Failure to mai.ntai.n required mam1facturer's information or third party evaluation documents 
for approved n-:.ethods or equipment; · 
(d) Failure to maintain tl·aining records for an UST system operator; and 
(e) Failure to keep records of UST system repair, modification or replacement work. 
Stat. Auth.: ORS 466.720, ORS 466.746, ORS 466.882 ORS 466.994 & ORS 468.020 
Stats._-Implernented: ORS 466.706_--_-0RS 4667835, &-ORS 466.994 & ORS 468.090 - ORS 
468.140 

340-012-0068 (A m ended, same#) 
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Hazardous Waste Management and Disposal Classification of Violations 
(1) Class I : 
(a) Violation of a requirement or condition of a com.lnission or department order; 
(b) Failme to make a complete and accurate hazardous waste detemiination of a residue; 
(c) Failure to meet general waste analysis requirements or to develop and follow a written waste 
analvsis pl.an; 
(d) Operation of a hazardous waste treatment, storage, or disposal (TSD) facility without first 
obtaining a pennit or without first having inte1irn status as an existing management facility; 
(e) Accmnulation of hazardous waste on-site for longer than the applicable on-site accmnulation 
period: 
(f) Accepting, transporting, or offering hazardous waste for transport without a complete and 
accurate unifonn hazardous waste manifest; 
(g) Failure to meet facility security requirements; 
(h) Failure to meet ignitable, reactive, or incompatible hazardous waste management 
reg uirements; 
(i) Illegal disposal, treatment, or storage of hazardous waste; 
(j) Failure to meet land disposal restriction notification requirements; 
(k) Failure to manage waste pesticide as required; 
(1) Illegal disposal, treatment or dilution of a universal waste; 
(m) Use or offer for use, any empty or decontaminated pesticide container for storage of food, 
fiber, or water intended for human or animal consumption; 
(n) Mixing, solidifying, or othenvise di.luting any hazaTdous waste to circumvent land disposal 
restrictions; 
(o) Shipping of universal waste.to a place other than an off-site collection site, destination 
facility. or foreign destination in violation of 40 CFR 273.18, 273.38, or 273.61; 
(p) Failure to con1ply with hazardous waste tanl( integrity assessme11t or certification 
requirements; 
(q) Fail me of an owner or operator of a TSD facility to meet closure plan, post closure plan, or 
closure cost estimate requirements: 
(r) Failure of an ownej· or operator of a TSD facility to retain an independent registered 
professional engineer to oversee closure activities and ce1tify confmmity with an approved 
closure plan; 
(s) Failure of an ow11er or operator of a TSD facility or systematic failure of a generator of 
hazardous waste to conduct required inspections or to maintain required inspection records; 
(t) Failure of an owner or operator of a TSD facility to establish and maintain financial assurance 
for closure or post closure care; 
(u) Failure to prepare a facility conti_ngency plan; 
(v) Failw-e to follow an emergency procedure contai11ed in a contingency plan or other 
emergency response plan; 
(w) Storage of hazardous waste in a tank or container that is leaking or presenting a threat of 
release; 
(x) Storage or accumulation of more than 100 containers of hazardous waste by a generator 
without placing the waste in a storage unit that meets the requirements of OAR 340-102-0034; 
(y) Failure by a generator to mark a hazardous waste container vvith a required accumulation stait· 
date or failure to document the length of ti.me hazardous waste has accumulat~d oi1-site: 
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(z) Failure to comply with the export requirements for hazardous wastes: 
(aa) Violation of any TSD facility pem1it condition related to the handling, management, 
treatment, storage or disposal of hazardous waste; 
(bb) Failure to comply with hazardous waste generator annual repmiing requirements, 
Treatment, Storage, Disposal and Recycling facility annual requirements, or annual registration 
infom1ation; 
(cc) Failme to properly install or maintain groundwater monitoring wells such that detection of 
hazardous waste or hazardous constituents that migrate from the ·waste management area cannot 
be immediately detected: 
(dd) Failure to develop and follow an approved groundwater sampling and analysis plan; 
(ee) Failure to obtain an EPA Identification Nwnber; 
(ff) Failure to provide access to premises or records as required by statute, pennit or order; 
(gg) Failure to deconm1ission a groundwater monitoring well as required; 
(hh) Fail me to keep a container of hazardous waste closed except when necessary to add or 
remove waste; 
(ii) Failure to place hazardous waste in a container, tank, or contaimnent building or on a d1ip 
pad that complies with the requirements· of 40 CFR Parts 264 and 265; 
(jj) Recording or submitting false, inaccmate or incomplete infom1ation to the depa1iment; 
(kk) Failure to immediately clean up a spill of hazardous waste; 
(11) Failure to manage universal waste in a manner that prevents releases into the environment; 
(1mn) Failure of a large-quantity hazardous waste generator or TSD facility to properly control 
volatile organic hazardous waste emissions; or 
Cnn) Any otherwise unclassified violation related to the generation, management, treatment, 
storage, or disposal of hazardous waste that causes major hann or poses a risk of major ham1 to 
human health or the environment. 
(2) Class II: 
(a) Failme to submit a mailifest discrepancy report or exception rep011 when required; 
(b) Failure to update facility Contingency Plan; 
(c) Failure to fully comply with Personnel Training requirements; 
(d) Failure to maintain ·aisle space adequate to alJow unobstructed movement of personnel, fire 
protection equipment, and spill contrnl, and decontamination equipment; 
(e) Failure to follow hazardous waste, lll1iversal waste, or pesticide waste container or tank 
labe]jng requirements; or 
CD Any otherwise unclassified violati.on related to the generation, management, or disposal of 
hazardous waste. · · 
Violations pertaining to the management and disposal of hazardous waste, including universal 
wastes, shall be classified as follo'Ns: 
(l) Class One: 
(a) Violation of a requirement or condition of a Department or Commission order; 
(b) Failure to make a complete and accurate hazardous v,raste determination of a residue as 
required by OAR 340 102 0011; 
(c) Failure to have a \Vaste ru1alysis plan as required by 40 CFR '.:?.65.l 3; 
(d) Operntion of a hazardous \li'aste treatment, storage or disposal facility (T8D) without first 
el3taining a pem1it or without having interim status pursuant to GA .. ~ 340 105 0010(2)(a); 
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(e) Accumulation of har.a:rdous waste on site for longer than twice the applicable generator 
allowable on site accumulation period; 
(f) Transporting or offering for transpm1 hazardous 'Naste for off site shipment without first 
preparing a manifest; 
(g) Accepting for transport hazardous \Vaste 'n'hich is not accompanied by a manifest; 
(h) Systematic faihu-e of a hazardous waste gen8i·ator to comply with the manifest system 
requirements; 
(i) Failure to submit a manifest discrepancy report or exception repOW, 
(j) Failure to prevent the un.kno\vn entry or prevent tho possibi]jty of the ur.authorized entry of 
person or livestock into the \vaste rr:.anagement area of a TSD facility; 
(k) Failure to manage ignitable, reactive, or incompatible hazardous wastes as required under 40 
CFR Part 264 and 265.17(b)(l), (2), (3), (4) and (5); 
(1) Illegal disposal of hazardous waste; 
(m) Disposal of hazardous waste in violation of the land disposal restrict'i.ons; 
(n) Failure to contain waste pesticide or date containers of waste pesticide as required by Ol\.R 
340 109 0010(2); 
(o) Treati11g or diluting universal wastes in violation of 4 0 CFR 273 .11, 273 .31 or OAR 3 4 0 1.13 
0030(5); 
(p) Use of empty non rigid or decontaminated. rigid pesticide containers for storage of food, fiber 
or water intended for human or animal consmnption; 
(q) Mi1ting, solidiffiog, or otherwise diluting hazardous waste to circumvent land disposal 
res'trictions; 
(r) Incorrectly certifying a hazardous waste for disposal/treatment in violation of the land 
disposal restrictions; · 
(s) Failure to submit a Land Disposal notificati01:, demonstrntion or certification with a shipment 
of hazardous 'Naste; 
(t) Shipping '..miversal \Yaste to a site other than an off site collection site, destination facility or 
foreign destination in violation of 40 CFR 273.18 or 273.38; 
(u) Failure to comply with the hazardous waste tank i11tegrity assessments and certification · 
requirements; 
(v) Failure of an owner/operator of a TSD facility to have a closme and/or pos.t closure plan 
ood/or cost estimates; 
(w) Failure of an ovmer/operator of a TSD facility to retain an independent registered 
professional engineer to oversee closure activlties and ce11ify conformity \'t'itb an apprnved 
closure plan; 
(J<) Failure of an owner/operator of a TSD facility to establish or maintali1 financial assurance for 
closure and/or post closure care; 
(y) Systematic faihm~ of m1 owner/operator of a TSD facility or a generator of hazardous \-Vaste 
ffi-€€induct inspections; 
(z)'Failure of an owner/operator of a TSD facility or generator to promptly correct any hazardous 

· condition discovered during an inspection; · 
(aa) Failing to prepare a Contingency Plar:.; 
(bb) Faihu-e lo follow an emergency procedure contained in a Contingency Plan or other 
emergency response plan when failure could res-..1lt in serious hamr, 
(cc) Storage of hazardous waste in a container ¥.·hi.ch is leaking or presenting a threat of release;-
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(dd) Storing more than 100 containers of hazardous waste without complying \Vith the secondary 
contmnn:entrequirements at 10 CFR264.175; 
(ee) Systematic failure to follow hazardous Vi'aste container labeling requirements or lack of 
ki10\vledge of container contents; 
(ff) Failure to label a hazm·dous waste container \·vhere sach failure could cause an inappropriate 
response to a spill or leak and substantial harm to public health or the environment; 
(gg) Failure to date a hazardous waste container with a required accumulation date or failure to 
document length of time hc .. zardous v,·aste 1.vas accumulated; 

. (hh) Failme to comply with the export requirements for hazardous \Vastes; 
(ii) Violation of any TSD facility permit, provided that the violation is equivalent to any Class I 
violation set forth in these rules; 
(jj) Systematic fail:.:re to comply with hazardous '>Vaste generator annual reporting requirements, 
Treatment, Storage, Disposal and Recycling facility annual reporting requirements and annual 
registration information; 
(kk) Failure to properly install groundwater monitoring wells such that detection of hazardoas 
waste or hazardous constituents that migrate from the \Vaste management area cam1ot be 
immediately be detected; 
(11) Failme to install any groundwater monitoring \Vells; 
(mm) Failure to develop m1d follow a ground»vater sampling and analysis plm1 using proper 
techniques and procedures; 
0m) Generati:ng and treating, storing, disposing of, trm1sporting, m1d/or offering for 
tra.nsportabon, hazardo:.1s '.vaste without first obtaining an EPA Jdentificati.on Nurn.ber; 
(oo) Systematic failure of a large quantity hazardous was~e generator or TSD facility to properly 
control volatile organic hazardous 'tVaste emissions; 
(pp) Fmlure to provide access to premises or records \Yhen requiTed by la'N, rule, pem1it or order; 
(qq) Any violation related to the generation, management m:d dlsposal of hazardous 1.vaste 1.vhich 
causes m;ajor harm or poses a major risk ofhann to public health or the environment; 
(n) In addition to the above, Hie following Class One violations apply to ·entities regulated under 
OAR 340 124: 
(A) Placing hazardous waste generated at a dry cleaning facility at an.y location other thm1 an 
appropriately labeled hazardous '1vaste storage container. 
(B) Discharging dry cleaning waste'Nater to a sanitary sewer, stonn sewer, septic system, boiler 
or ir:to the \Vaters of the state. 
(C) Failure to have a secondm·y cor:tainment system under mid around the dry clem1ing macbne 
as required by OAR 340 124 00 1I0(3)(a) and under and e,round stored solvent as required by 
O/\.R 340 124 0040(3)(c). 
(D) Failure by persons generating hazardous 'Naste at a dry cleaning facility in amounts of 220 
pounds a month or less or '<vho never store onsite more tban 2,200 pounds of hazardous waste to 
dispose of hazardoas waste within one year of the date the waste v.·as placed in the hazardous 
waste container. 
(E) Failure by persons generating hazardous 1Naste at a dry c-leaning facility in amounts of 220 
pounds a month or less or who neYer store onsite more thm1 2,200 pounds of hazardous i,vaste to 
laBel a hazardous waste storage container with the date the waste was first placed in the 
container. 
(F) Fmlure to store hazardous \Vaste in closed containers. 
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(H) Failure to iinmediately cleanup a release of dry cleaning solvent 'Nitbin a containment 
system. 
(I) Any violation pertaining to the generation, management and disposal of hazardous "\Vaste from 
a dry cleaning facility 'Nhich is not othenvise classified in these rules is a Class 'f'No violation. 
(3) Class three: 
(a) Accumulati011 ofhazm·dous ,·vaste on site by a large qum1tity generator for less than ten days 
over the allowable on site accumulation period; 
(b) Accumulation of hazardous waste on site by a small quantity generator for less than twenty 
days over the allowable on site acc'd:rm:.lation period; 
(c) Failure of a large quantity generator of hazardous waste to retain signed copies of manifests 
for at least three years \Vhen less thm1 5% of the reviewed manifests are missing and the facility 
is able to obtain copies dming the inspection; · 
(d) Failure of a small quantity generator of hazardous 'Naste to retain si gl:ed copies of manifests 
for at least three years when only 3 of the reviewed manifests are missing and the facility is able 
to obtain copies and submit t·hem to the Depm1ment within 10 days of the inspection; 
(e) Failme to label only one container or tank which is less than 60 gallons in volume m1d in 
which hazardqus waste was a:ccurnulated on site, ',vitb the required words "Hazardous \\Taste," 
"Pesticide Waste," "Universal \Vaste" or with otlJer words as required that identify the cont.m:ts; 
(f) Failure of. a large quantity generator to retain copies of land disposal restTiction notifications, 
demonstrations, or certifications when less than 5% of the revie>tYed land disposal restriction 
notices are nussing and tbe facility is able to obtain copies during the inspection; 
(g) Failure of a small quantity generator to retain copies ofland disposal.restriction notifications, 
demonstrations, or certifications \Vhen 3 or fev,·er oHhe reviewed lm1d disposal restriction 
notices missing m1d the facility is able to obtain copies m1d submit them to the Department 
within l 0 days of the inspection; · 
01) Failure to keep a container of hazardous waste located in a "satelJite accumulation area" 
closed except \\'hen necessary to add or remove waste, when only one container is open; 
(i) Failure to properly label a .container of pesticide containing material for use or reuse as 
required by GA...~ 340 109 0010(1) 
(i) In addition to the above, the fol.lov .. ·ing Cl~ss Three violations apply to entities as regulated 
tmder OAR 340 124: · 
(A) Failure to notify the Department of change or closure at a dry clemring business or dry store 
according to 340 124 0050. 
[Publications: Publications referenced in this rule are available from the agency.] 
Stat. Auth.: ORS 459.995466.020, ORS 466.070_-_0RS 466.080, ORS 466.625 & ORS 468.020 
Stats. Implemented: ORS 466.070 - ORS 466.225, ORS 466.635_-_0RS 466.~645, 466.880_ 
466.9920RS 466.990. ORS 466.994, & 468.090_-_468.140 

340 012 0071 (Renumbered to OAR 340-012-0100) 
PCB Classifieatioa of Violatioas 
Violations pertaining to the management and disposal ofpolychlorinated biph.enyls (PCB) shall 
be classified as follows: 
(1) Class One: 
(a) Violation of a requirement or condition of a Commission or Depmtment Order; 
(b) Treating or d:isposi11g of PCBs anywhere other than at a pennitted PCB disposal facility; 
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(c) Establishing, constructing or opernting a PCB disposal fa£ility \vith.out first obtain.ing a 
pennit; 
(d.) Fail'..tJe to provide aecess to premises or records when required to by la'n', rule, penni! or 
effieF, 
(e) Any violation related to the management and disposal of PCBs wh~ch caases a major harm or 
poses a major risk of hann to publfo health or the environment. 
(2) Class Two: 
(a) Violating a eondition of a PCB disposal faeility p~ 
(b) Any violation related to tho management and disposal of PCBs which is not othenvise 
classified in these rules: · 
Stat. Auth.: ORS 459.995, ORS 466.625, ORS 467.030, ORS 468.020 & ORS 468.996 
Stats. Implemented: ORS 466.255, ORS 466.265 ORS 466.270, ORS 466.530 & ORS 466.880 

ORS 466.992 

340 012 0072 (Re1iumbered to 340-012-0105) 
Used Oil lVIanagemeat C lassifieation of Violations 
Violations pertaining to tho management of used oil shall be elassified as follows: 
(1) Class Ono: 
(a) Violation of a requirement or condition of a Department or Commission Ord:er; 
(b) Using used oil as a dust suppressant or pesticide, or otherwise spreading used oil directly in 
the environment; . 
(c) Collecti11g, proeessing, storing, disposing of, and/or transp01iing, used oi.1 wi.thout first 
obtaining an EPA Identification munb~r; , · 
(d) Burning used oil with less than 5,000 Btu/pound for the pm-pose of "energy recovery" in 
violation of Ol\R 340 111 0110(3)(b); . 
(e) Offering for sale used oil as specification used oil fuel v,chen the used oil does not meet used 
oil fuel specifications; · 
(f) Offe1ing to · sell off sp eeification .used oil fuel to facility not meeting the definition of an 
jndustrial bojler or furnace, or failing to obtai.n proper certification under 10 CFR 179.75; 
(g) Burning.off specification used oil in a devise not specifieally exempted under 40 CFR 
279.60(a) that does not meet the definition of an industrial boiler or furnace 
(h) Storing or managli1g used oi l i11 a sarface impoundment; 
(i) Storing used oil in con.tai11ers 1.vhich are leaking or present a threat ofrelease; 
(j) Failure by a used oil trar:.sporter or processor to determine whether the halogen content of 
used oil exceeds that permissible for used oil; 
(k) Failw·e to develop and follov.· a written v.-aste analysis plan when required by la\:i.1

; 

(1) Failure by a used oj} processor or transporter to manage used oil residues as requjred tmder 
40 CFR 279(10)(e); 
(m) /\ny violation related to the management of used oil which causes major hann or peses-a 
major risk of hann to publie health or the environme1rt; 
(n) Failure to provide access to premises or records when required to do so by lmv, rnle, pOfffi:i.t 
or order. 
(2) Class Two: 
(a) Failure to close or cover used oil tanks or containers as required by OAR 340 111 0032(2); 
(b) Failing to submit arumal used oil handhng rep01is; .l 
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(c) Failw=e by a used oil transfer facility, processors, or off specification used oil btu-ners to store 
used oil 'tYithin secondary containment; 
(d) Failure to label each container or tauk in 'tYhich used oil was acoumulated on site with the 
words "used oil"; 
(e) Failure of a 11sed oil processor to keep a written operating record at the facility in violation of 
40 CFR 279.57; 
(t) Failure by a used oil prooessor to prepare and maintain a preparedness and pre,·ention plan; 
(g) Failure by a used oil processor to ·close out used oil tanks or oontainers ,,,,,hen reqt:ired by 40 
CFR 279.54(h); . 
(h) Any Yiolation related to the management: of used oil which is not otherwise classified in these 
rules is a Class h:i,·o yiolation. 
(3) Class three: Failure to label one container or tank in \Vhich used oil '.Vas accumulated on site, 
\Vhen there are five or more present, with the required words "used oil." 
[Publicatio.ns: The publication(s) referred to or incorporated by reference in this rule are 
available from the agency.] 
Stat. Auth.: ORS 459.995, ORS 468.020, ORS 468.869, ORS 468.870 & ORS 468.996 
&tats. Implemented: ORS 459A.580 ORS 459A.585, ORS 459A.590 & ORS 468.090 ORS 
468.140 

340-012-0073 (Amended, same #) 
Environmental Cleanup Classification of Violations 
Violations of ORS 465.200 through 465.420 and related rules or orders pertaining to 
environmental cleaimp shall be classified t:s follows: 
(1) Class IOne: 
(a) Violation of a requirement or condition of a Commission commission or Departnient 
department order; consent order, agreement or jucticial consent decree; 
(b) Failure to provide access to premises or records. whefl-~required by statute, order, consent 
order, agreement or jucticial consent decree; to do so by la'.v, rule, pem1it or order; 
(c)Fai.lure to provide infonnation under ORS 465.250; 
{d) Submit6ng false, inaccurate or incomplete i.nfom1ation to the department; or 
~c}-Any otherwise unclassified violation related to environmental investigation or cleanup 
which that causes a major harm or poses a m-ajBF-risk of major .harm to public health or the 
environment. 
(2) Class +well: 
(a) FailLu-e to provide information under ORS 465.250;_Q! 
(b~) Any otherwise unclassified violation related to cleanup of hazardous substances. 
environmental investigation or clean:ip which is ~erwise olassified in these rn1es. 
Stat. Auth.: . ORS 465.280, ORS 465.400 - ORS 465.410, ORS 465.435 _&ORS 468.020 
Stats. Implemented: ORS 465.?10 ORS 465.250, ORS 465.900, -& ORS 468.090 - ORS 468.140 

340-012-0074 (Adopted) 
Underground Storage Tank Cleanup Classification of Violations 
(J) Class l: 
(a) Violation of a requirem ent or condition of a commission cir department order; 
(b) Failure to report a confirmed release from an underground storage tank; 
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(c) Failure to initiate or complete the i1westigation or cleanup, or to perfonn required monitoring, 
of a release from an underground storage tank; 
(d) Failure to conduct free product removal; 
(e) Failure to properly manage petroleum contaminated soil; 
CD Failure to mitigate fire, explosion or vapor hazards; 
(g) Failure to provide access to premises or records as required by statute, permit or order; 
Ch) Using fraud or deceit to obtain a soil matrix cleanup services provider or supervisor license; 
(i) Demonstrating negligence or incompetence in perfonning soil mat1-i.x cleanup services; 
(j) Providing soil matrix cleanup services without obtaining the appropriate service provider 
license; 

. (k) Supervising soil matrix cleanup services without first obtaining the appropriate supervisor 
license; 
(1) Submitting false. inaccurate or incomplete information to the department; or . 
(m) Any othenvise wKlassified violation related to a release from an underground storage tank 
that causes a major hmm or poses a risk of major hann to human health or the environment. 
(2) Class II: 
(a) Failme to rep01i a suspected release from an underground storage tank; 
(b) Failure to submit reports or other documentation from the investigation or cleanup of a 
release from an undergrmmd storage tank; 
(c) Failure to submit a conective action plan or submitting an incomplete conective action plan; 
or 
(d) Any otherwise unclassified violation related to a release from an underground storage tank. 
Stat. Attth.: ORS 466.746, ORS 466.994 & ORS 468.020 
Stats. Implemented: ORS 466.706 - ORS 466.835 & ORS 466.994 

340-012-0079 (Adopted) 
Heating Oi l Tank Classification of Violations 
(1) Class I: 
(a) Violation of a requirement or condition of a com.mission or department order; 
(b) Failure to report a release from a heating oil tank when the fai.lure is discovered by the 
department; 
(c) Failure to initiate and comple1 e the investiszation or cleanup of a release from a heating oil 
tank; 
(d) Failure to submit repotis from the investigation or cleanup of a release from a heating oil 
tank; 
(e) Failure to provide access to premises or records as required by statute, pennit or order; 
(f) Faiiure to initiate and complete free product removal; 
(g) Failure by a service provider to certify that heating oil tank services were conducted· in 
compliance with all applicable regulations; 
(h) Failure of a responsible party or service provider to conduct corrective action after the 
depmirnent rejects a certified repo1i; 
(i) Using fraud or deceit to obtain a heating oi l tm1k services provider or supervisor lice11se or 
demonstrating negligence or incompetence in"perfom1ing heating oil tank services; 
(j) Providing or offering to provide heating oil tank services without first obtaining the 
appropriate service provider license; 
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(k) Supervising heating oil tank sen1ices without first obtaining the appropriate supervisor's 
. license; 
(1) Submitting false, inaccurate or incomplete information to the deparhnent; or 
(m) Any otherwise unclassified violation related to a heating oil tank or perfonning heating oil 
tank services that causes a major harm or poses a risk of major harm to human health or the 
environment. 
(2) Class II: 
(a) Failure to submit a conective action plan (CAP); 
(b) Failing to properly decommission a heating oil tank; 
(c) Failure of a heating oil tank service provider to bold and continuously maintain errors and 
omissions or professional liability insm-ance; 
(d) Perfomling heating oil tank services in a manner that does not comply with all applicable 
statutes, rul es, or permits; 
(e) Failure of a heating oil tank sen1ice provider to have a licensed supervisor on site when 
required by law; 
Cf) Failure to report a release from a heatin g oil tank when the failme is discovered by the 
responsible person and reported to the department; or 
(g) Any othenvise unclassified violation related to beating oil tank services. 
Stat. Auth.: ORS 466.746, ORS 466.858 - ORS 466.882 & ORS 468.020 
Stats. Implemented: ORS 466.706, ORS 466.858 - ORS 466.882, ORS 466.994 & ORS 468.090 
- ORS 468.140 

340-012-0081 (Amended, sam e#) 
Oil and Hazardous Material Spill and R elease Classification of Violations 
(1) Class I: · 
(a) Violation of a requirement or condition of a cornnlission or department order; 
(b) Failure to provide access to premises or records as required by statute, pennit or order; 
(c) Failure by any person having O\Vnership or control over oil or hazardous materials to 
immediately clean up spills or releases or threatened spills or releases; . 
(d) Failme to immediately notify the Oregon Emergency Response System (OERS) of the type, . 
quantity and location of a spill of oil or hazardous mate1ial, and corrective and cleanup actions 
taken and proposed tci be taken if the amount of oil or hazardous material released exceeds the 
reportable quan6ty, or will exceed the rep01table quantity within 24 hours; 
(e) Failure to use every reasonable method to stop any spill or release of oil or hazardous 
materials; 
(£)Failure to activate alam1s, warn people in the immediate area, contain the oil or hazardous 
material, or notify appropriate local emergency personnel; 
(g) Failure to immediately implement a required spill plan; 
(h) Use of chemicals to disperse, coagulate or otherwise treat a spill or release of oil or hazardous 
material without depm1ment approval; 
(i) Intentional dilution of wastes during a spill response: 
(j) Submitting false, im1ccmate or incomplete information to the department; 
(k) Fai lure to take immediate preventive, repair, corrective or containment action in response to a 
threatened spill .or release: 
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(l) Disposal of spilled oils and oil contaminated materials resulting from control, treatment and 
cleanup in a manner not approved by the department; 
(m) Failure of a person owning or having control of oil or hazardous material spilled to call 911 
or local fire or police in the event of a medical emergency or public safety hazard; or 
(n) Any otherwise unclassified violation related to the spill or release of oil or hazardous 
materials that causes a major han11 or a risk of major harm to human health or the environment. 
(2) Class II: 
(a) Failure to submit a complete written rep011 to the department of a spill of oil or hazardous 
material; . 
(b) Failure to use the required sampling procedures and analytical testing protocols for oil and 
hazardous materials spills or releases; 
(c) Failure to coordinate with the department during the emergency response to a spill after being 
notified of the department's jurisdiction; 
(d) FajJ.ure to immediately report spills or releases within containment areas when repo1table 
quantities are exceeded and exemptions are not met w1der OAR 340-142-0040; 
( e) Failure to immediately manage any spil1 or release of oil or hazardous materials consistent 
with the National Interagency Incident ·Manatrement System CNIIMS); 
(f) Failure to make an initial assessment of the spill; or 
(g) Any othe1wise unclassified violation related to the spill or release of oil or hazardous 
materials. 
(3) Class III: 
(a) Faihtre to provide the maintenance and inspection records of a storage and transfer facility to 
the department upon request; or 
(b) Failure of a vessel owner or operator to make maintenance and inspection records, and oil 
transfer procedmes available to the department upon request. 
Violations peitaining to spills or releases of oil or hazardous materials will be classified as 
follO\VS: 
(1) Class One: 
(a) Violation of a requirement or condition of a Commission or Department Order; 
(b) Failure to provide access to premises or reeords :y,rhen required by lav.-, rule, pennit or order; 
(c) Failure by any p~rson having ownership or contTol over oil or hazardm1s materials to 
immediately clean up spills or releases or threatened spills or rel eases; 
(d) Failtu-e to i1runediatel)1 notify the Oregon Emerger:.cy Response System (GER~) of the type, 
quantity and location of a spill of oil or hazardous material, and coffective and cleanup actions 
taken and proposed to be taken if the amount of oil or hG.zardous material released eJweeds the 
reJ30rtable quantity, or \Yill exceed the reportable quantity within 211 hours; 
(e) Failure to immediately stop any spill that bas er:.tered or may enter waters of the ·state; 
(f) Any spiU or release of oil or hazardous materials \Vhich enters waters of the state; 
(g) Failure to identify the existence, source, nature and eJC~ent of a hazardous materials spill or 
release, or threatened spill or release; · 
(b) Failme to aetivate alarms, \Varn peo.ple ir:. the immediate. area, contain the oil or hazardous 
material or notify approp1iate Joe.al emergency personnel; 
(i) Failw·e to immediately implement a required plan; 
(j) Failure to inunediately eorrect the cause of the spill or release; · 
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Oc) Use of chemi.cals to disperse, coagulate or othe£¥>·ise. treat a spill or release of oil or hazardous 
material spiJls 1r.·itbout prior Department approval; 
(1) Failure to obtain Department approval before conducting any major aspect of the spill 
response contrary to a Depai1ment approved plan for the site or spiller; 
(m) Intentional dilation of wastes during a spill response; 
(n) KJ101NiT:.gly submitting false information to the Department; 
(o) Failure to take immediate preventative, repair, conective or containment action in the enmt 
of a threatened spill or release; 
(p) Improper characterization of drug lab 1.vaste.duri.ng disposal or recycling; or 
(q) Disposal of spilled oils and oil contaminated mate1ials resulting from control, treatment and 
cleanup in a maimer not approved by the Department. 
(2) Class Two: 
(a) Failure to subm.1t a complete and detailed written report to the Departmer:.t of a spill of oil or 
hazardous material for which the person is respor:.sible describing all aspects ofthe spill and 
steps taken to prevent a recurrence ifrequired by the Depai1ment to make a report; 
(b) Failure to use the req11:1ired sampling procedures and analytical testing protocols for oil and 
hazardous materials spills or releases; · 
(c) Failure of a responsible party to coordinate 1.vi.th the Department during the emergency 
response to a spill after being notified of the Department's jurisdiction; 
(d) Failure to iimnediately report spills or releases within containment areas when reportable 
qum-:.titi es are exceeded and exemptions are not met under OAR 3 4 0 112 004 O; or 
(e) /\ny violation r\3lated to the spill or release of oil or hazardous materials which is not . 
otherwise classified in these rules is a Class T'~'O violation. 
(3) Class Three: 
(a) Failure to provide mai:ntenance m1d inspections records .of tke storage and transfer faciliti.es to 
the Department up011 request; or · 
(b) Failure of vessel owners or operators to make maintenai1ce and inspection records, and oil 
transfer procedures available to the Department 11:1pon request. 
Stat. Auth.: ORS 466.625~ &-ORS 468.020 & ORS 468B.350 
Stats. Implemented: ORS 466.635 - ORS 466.680, ORS 466.~990, &-ORS 468.090 - ORS 
468.140 & ORS 468b.300 - 0RS 468B.350 

340-012-0082 (Amended, same#) . 
Contingency Planning Classification of Violations 
(l) C lass l: 
(a) Violation of a requirement or condition of a commission or department order; 
(b) Failure to immediately implement, after discovery of a spill, the reguired oil spill prevention 
and emergency response conb ngency pl ai1; . 

(c) Failure to immediately implement, after discovery of a spill, the site's spill prevention 
contaim11ent and countenneasures (SPCCl plan, modified SPCC plan, or other applicable 
contingency plan; 
(d) Operation of an onshore or offshore faciJity without an approved or conditionally approved 
oil spill prevention and emergency response contingency plan; 
( e) Entrv into the waters of the state by a covered vessel without an approved or conditionally 
approved oil spill prevention and emergency response contingencv plan or without having 
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purchased coverage under an approved m11brella oil spill prevention and emergency response 
contingency plan; 
Cf) Submitting false, inaccurate or incomplete information to the depa1tment; 
(g) Failme to establish and maintain financial assurance; 
(h) Failure to develop spill preven6on strategies as required; 
Ci) Failme to maintain equipment, personnel and training at levels described in _an approved or 
conditionally approved oil spill prevention and emergency response contingency plan; 
(j) Failure to provide access to premises or records v-,1hen required by statute, pennit or order; 
(k} Fail.me to obtain department approval of the management or disposal of spilled oil or 
hazardous materials, or materials contaminated w.ith oil or hazardous material, that are generated 
dming spill response; or 
(1) Any othen:vise unclassified violation related to contingency pla1m.ing that causes a major harm 
or poses a risk of major bam1 to human health or tbe environment. 
(2) Class II: 
(a) Failure to pay the annual fee for an offshore and onshore facility; 
(b) Failure by a regulated vessel or barge to pay the per trip fee within 30 days of conclusion of a 
trip: 
(c) Failure of an onshore or offshore facility or covered vessel to submit an oil spill prevention 
and emergency response contingency plan to the depa11ment at least 90 calendar days before 
beginning operations in Oregon; 
(d) Failure to have a simplified field document summarizing kev notification and action elements 
of a required vessel or facility contingency plan available on-site; 
(e) Failure of a plan holder to submit and implement required changes to a required vessel or 
facility contingency plan following conditional approval; 
Cf) Failure of a covered vessel or facility contingency plan holder to submit tbe required vessel or 
facility contingency pl.an for re-approval at least 90 davs before the expiration date of the 
required vessel or facility contingency plan; or 
(g) Any othervvise unclassified violation related to required contingency plans. 
(3) Class III: -
Ca) Failure to provide maintenance and inspec6ons records of a storage and transfer facility to the 

· department upon request; 
(b) Failure of a vessel owner or openitor to make maintenance and inspection recorc!§ and oil 
transfer procedmes available to the department upon reguest; 
(c) FaiJ.ure to have at least one copy of the required vessel or facility contingency plan in a · 
central location accessible at any time by the incident commander or spill response manager; 
(d) Failure to have the covered vessel field document available to all appropriate personnel in a 
conspicuous and accessible location; 
_(e) Failure to notify the department within 24 hours of any significant changes that could affect 
implementation of a required vessel or facility contingency plan; or 
(f) Failure to distribute amended page(s) of the plan changes to the department within 30 
calendar days of the amendment. 
Vjo]ations pertainjng to contingency planning shall be classified as follows: 
(1) Class One: 
(a) Violation of a requirement or condition of a Commissio1i or Dcpmtment Order; 
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(b) :Failme to i:mmedi.ately i.m:p.lement the requi1·ed oil spill prevention and emergency response 
contingency plan; 
(c) Failrn·e to immediately im:plement:-tfi.e site's applicable contingency plan; 
(d) Operation of an onshore or offshore facility without an approved or conditionally approved 
oil spill prevention and emergency response contingency plan; 
(e) Entry into the waters of the state by a covered vessel without an approved or conditior:.ally 
approved oil spill prevention and emergency response contingency plan or pm-chased coverage 
under an rnnbrclla oil spill prevention and emergency response contingency plan; 
(f) Entry into the waters of the state by any covered vessel after th.e Department has denied such 
eBtry; 
(g) Failure to maintain equipment, personnel and training at levels described in an approved or 
conditionally approved oil spill prevention and emergency response contingency plan; 
w-Kuo\vingly submitting false inforn1ation to the Depa:rtJ:nent; 
(i) Faih.u-e to estahLish and maintain financial assmance as reqaired by statute, rule or order; or 
U) Failure by the mvner or operator of an oil terminal facility, or covered vessel, to take all 
appropriate measmes to prevent spills or overfilling during transfer of petroleum or hazardous 
material prod<1cts. 
(2) Class Two: 
(a) Failui-e to pay the. annual fee for all offshore and onshore facilities required to de>t'elop oil 
spill prevention and emergency response plans; 
(b) Failure to pay the per trip fee for all regulated Yesscls or barges within thirty (30) days of 

l • ' c 1 ' . con0ct:s10n Or eac11 t.np; 
(c) Failure by any onshore or offshore facility Of covered vessel to submit an oil spill pre>.·ention 
and emergency response contingency plan to the Department at least 90 calendar days before 
beginning operations in Oregon; 
(d) Failure, in the event of a spjll, to have prepared and have available on site a sjrnphfied field 
document summarizing key notification and action elements of a required vessel or facility 
contingency plan; . 
(e) Failure by a plan holder to submit and implement required changes to a required vessel or 
facility contingency plan that has received conditior:.al approval status from the Depa·rtrnent 
within thirty (3 0) calendar d.ays of conditional approval; 
(f) Failure of a covered vessel or facility contingency plan holder to submit the required vessel or 
facility contir-:.gency plan for re approval at least ninety (90) days before the expirntion date of 
the required vessel Of facility contingency plan; 
(g) Faibre to obtain Depai1ment approval of the management or disposaJ of spilled oil or 
hazardous materials, or materials containinated with oil or hazardous material, that are generated 
during spjll response; or 
(h) Ally violation related to required contingency plans that is not othenvise classi:fied in these 
rules is a Class Two violation. 
(3) Class Three: 
(a) Failure to provide mail1tenance and inspections records o.f the storage and transfer facjlities to 
the Department upon request; 
(b) Fairure of a vessel nwner or operator :o make maintenance ai1d inspection records and oil 
transfer procedures available to the Department '..lpon request; 

.l 
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(c) Failme to bave at least one copy of the required vessel or facility contingency plan in a 
central location accessi.ble at any time by the incident commar:.der or sp-:.11 response manager; 
(d) Failure to have the covered vessel field document available to all appropriate personnel in a 
conspicuous and accessil1le location; 
(e) failure to notify the Departn:ent within 2'1 hours of any significant changes that could affect 
implementation of a required vessel or facility contingency plan; or 
(f) FailLu-e to distribute amended page(s) of the plan changes to the Department within thi1ty (30) 
calendar days of the am·endment. 
Stat. Auth.: ORS 468.020 & ORS 468B.350 
Stats. Implemented: OR8 468B.345 ORS 468B.340 - ORS 468B.425 & ORS 468.090- ORS 
468.140 

340-012-0083 (Amended, same#) 
Ballast ·water Management Classification of Violations 
(1) Class I: 
(a) Violation of a requirement or condition of a c01mnission or department order; 
(b) Failure to provide access to premises or records as reguiTed b y statute, permit or order; 
(c) Unauthorized discharge of ballast water; 
(d) Submitting false, inaccurate or incomplete infom1ation to the depaiiment; 
(e) Submitting false, inaccurate or incomplete info1mation related to a ballast water management 
rep01t to the department; or . 
(f) Any otherwise unclassified violation related to ballast water management that causes major 
ham1 or causes a risk of major hai1n to human health or the enviromnent. 
(2) Class II: 
(a) Faj]me to rcp01i ballast water management information to the department at least 24 hours 
before entering the waters of the state; 
(b) Failure to file an amended ballast water management repoit after a change in a ballast water 
management plan; or 
(c) Any otherwise unclassified violation related to ballast water management_, reports or 
reporting. 
340 012 0083 
Ballast ¥later Management Classification of Violations 
Violations pertaining to ballast water management shall be. classified as follows. 
(1) Class One: · 
(a) Violation of a Commission or Depm1ment Order; 
(b) Fa1lm·e to provide access to premises or records 'Nhen required by lll'v.', rule, p01mit or order; 
(c) Unauthorized discharging of ballast water; or 
(d) Kno\vingly submitting false information. 
(2) Class Two: 
(a) Failure to report ballast water management infom1ation to t~~rnnt at least 24 hours 
before enteriJ1g th.e 'tvaters of this State; 
(b) Failure to file m1 mnended ballast water a:anagement report after a change in the vessel's 
ballast water managen1ent plan; or . 
fet-A:Ry violation of these rules related to ballast water management, or ballast water reports and 
reporting, that is not otherv•ise classified iJ1 these rules is a Class Two violation .. 
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Stat. Auth.: ORS 783.600 to ORS 783.992 ORS 468.020, ORS 468.090- ORS 468.140 
Stats. Implemented: ORS 783.620 - ORS 783.640, ORS 783.992, ORS 468.090 - ORS 468.140 

340 012 0090 (Renumbered to -0135) 
Selected ·Magnitude Categories 
(1) Magnitudes for select violations pertaining to Air Quality may be determir:.ed as follov1s: 
(a) Opacity limitation violations: 
(A) Major Opacity measurements or readings of more than 40 percent opacity over the 
applicable limitation; 
(B) Moderate Opacity n:.easurements or readings between greater than 10 percent and 40 
percen~ or less opacity over the applicable limitation; 
(C) Minor Opacity measurements or readings of ten percent or less opacity over the applicable 
limjtation. 
(b) Steam.ingrates, perfonnar:.ce standards, and fuel usage limitations: 
(A) Major Grea~er than 1.3 times any applicable limitation; 
(B) Moderate From 1.1 up to and including 1.3 times any applicable limitation; 
(C) Minor Less than 1.1 times any applicable limitation. · 
(c) Air contaminant emissior:. limitation violations for selected air pollutants: 
(A) Magnitude detennination shall be made based upon the follo 1Ning table: [Table not included. 
Seo ED. NOTE.] 
(B) Major: 
(i) Exceeding the annual amou.nt as established by permit, rule or order by more than the above 
amount; 
(ii) Exceeding the monthly amount as established by pennit, mle or order by more than ten 
percent of the above amount; 
(iii) Exceeding the daily amount as established by pem1it, rule or order by more tha-n 0.5 percent 
of the above an1olmt; 
(iv) Exceeding the hmffly amount as established by pe1mit; rule or order by more than 0.1 

-percent of the above amo-unt. 
(C) Moderate: 
(i) Exceeding the annual amount as established by permit, rule or order by an amount from 50 up 
to and including 100 percent of the above amomlt; 
(ii) Exceeding the monthly amount as established by permit, rule or order by an amount from 
five up to and including ten percent of the above amount; 
(iii) Exceeding the daily amount as established by pennit, mle or order by an amo'..mt from 0.25 
tip to and including 0.50 percent of the above amount; 
(iv) Exceedjng the hourly amonnt as established by permit, rule or order by an amount from 0.05 
up to and including 0.10 percent of the above amount. 
(D) :Minor: 
(i) Exceeding the annual amount as established by permit, rule or order by an amount less than 
50 percent of the above amount; 
(ii) EJ<C.eeding the monthly amow-:.t as established by permit, rule or order by an amount less than 
five percent of the above amount; · 
(iii) Exceeding the daily ammmt as established by permit, rule or order by an amount less than 
0 .25 percent of the above amount; 
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(i 11) Exceeding the hourly amount as established by permit, rule or order by an runount less thm-:. 
0.05 percent of the above amount. 
(d) Asbestos violations: 
(A) Major More than 260 lineal feet or more than 160 square feet or more than 35 cubic feet of 
asbestos containing material; 
(B) Moderate From 4 0 lineaJ feet up to m1d inclumng 260 lii1eal feet or from 80 square feet. up 
to and including 160 square feet or from 17 cubic feet up to and including 3 5 cu.bic feet of 
asbestos containing material; 
(C) Minor Less th.an 40 lineal feet or 80 squm·e feet or less than 17 cubic feet of asbestos 
containin<7 material· · 

0 ' 

(D) The magnitude of the asbestos violation may be increased by one level if the material \Vas 
comprised of more than five percent asbestos. 
(e) Open burning violations: 
(A) Major lnitiati11g or allowing the i11itiation o.f open burning of material constituting more 
than five cubic yards in ·rnlume; . 
(B) Moderate Initiating or allowing the initiation of open burning of material constituting from 
one up to and including five cubic yards i11 volume, or if the Department lacks safficient · 
]nformation on whicl1 to base a determination; . · _ 
(C) Minor Initiating or allowing the initiation of open burning of material constituting less than 
one cubic yard in volume; 
(D) For the pmposes of determining the magnitude of a violation only, five tires shall be deemed 
tl-:.e eqtuvalent in volume to one cubic yard. 
(2) Magnitades for select violations pertaining to ·water Quality may be detennined as follov1s: . 
(a) Violating wastewater discharge limitations: 
(/\.) Maj or: 
(i) Discharging more than 30% outside any applicable rm-:.ge for flow rate, concentration 
limita~ion, or mass limita~ion, except for toxics, pH, and bacteria; or 
(ii) Discharging more than 10% over any applicable concentration limitation or mass load 
lirn.itations for toxics; or 
(iii) Discharging \Vastewater having a pH of more than 1.5 above or below any applicable pH 

. range; or 
(iv) Discharging rnoretl1on 1,000 bacteria per 100 milliliters (bact./100 mls) over the effr,1ent 

· liruitatior..; or 
(v) Discharging wastes having more than 1.0% below any applicable removal rate. · 
(B) Moderate: 
(i) Discharging from 10% to 30% oatside any applicable range for flow rate, concentration 
limitation, or mass lin:itation, except" for toxics, pH, and bacteria; or 
(ii) Discharging from 5% to 10% over any appl i.cable concenb·atio1' limitation or mass leae 
limitations for tm<ics; or 
(iii) Discharging wastewater having a pH from 0.5 to 1.5 above or below any applicable pH 
rm1ge; or 
(iv) Discharging from 500 to 1,000 bact.1100 mls over the effluent lirrutation; or 
(v) Discharging waste>.vater having from 5% to 10% below m1y applicable removal rate. 
(C) Minor: 
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Ei) 9iscl1.argmg less thaa lG% Olitsiae any applieaale range fer fie'" rate COilCeBff f r •t . · l" .t . rr ' a lOfl ffiU at!O 
0.1. ma.ss:ml~ahm:., e1rnept fm taxies, pH, and aacteria; or 
~~1) .Di~chargmg le~s than 5% over any applicaale conceu1J:ation limitation or mass load 
imitations fur tmacs· or , 

n 

(iii) Discharging wastewater having a pH ofless than 0.5 above or belo'~ ' any a rai H 
range; or . 

11 

43P wa e p 

Ei'l1) ~iscl:.ar~ing less teaB 500 bacUl 00 B.'ils o',ieJ:· the efth1ent limitatioff or 
E11~ t>1schargrng 'Nastewater haviag less tflcm: 5% aelO"I any ap131icaal , -l El:J) . . . • 7 · ..,., e remo''a rnte 

. ~ Cau~mg vwlatrnn of m:meric water qtrnlity standards: v · 

(, •) Major: 
!~~::~:~ing or increasiBg any criteria by 25% or more of the standard except fur toxics, pH, and , . 

(ii) lncreasmg toxics ay any amolmt over the acute standard or by 1000<, or more of th 1 · 
staneara; 

7 

· e C1fomc 

E~ii) R:eaHcing er increasing pH by 1.0 13H tnlit or more :H·orn th h d d· · E:i··) If · · i b·a· e s ... an ar ., .ncreasmg ~ur i ity by 50 ne13helometric turbidity milts (NTU) or more of the t d a 
EB) Moderate: . s an ar . 

Ei) RedHcing .~r increasing any criteria by more than 10% blit less th.an 350<, of the sta d a 
e.~cept for tmocs, pH, and turbidity; 

7 

· · n ar ' 
EH) fficreasing toJl'ics by more thaH l 0°4 b· lt less than 100°1 f th 1 · d c .) R . . . 7 ' ' /"(I 0 e C·'l:romc stan ara· 
1ll ;·e~omg or mcreasmg pH by more than 0.5 pHm1it but less than 1 .0 pH unit from the 

stan ar ; · · .. • -

Eiv) hl?reasing tLrrbidity by mere :11~1 20 but less than 50 NTU over the s+and a 
EC) Mmor: · ... ar · 

!i)_:~:ucing or jncreasing any criteria by l0% or Jess of the standard except for toxics pH and 
Uf I ty; ' ' . ' 

E~~~ lnereasing taxies by 10% or less of the effi:oaic stanaard· 
' E~u) R:educi~g Of iHcreasing pH by o .~ pH mlit Of less from fue sta d d· 

El") m a ·di n ar , . creasrn~ a rur i ty standard by 20 NTU or less over the stanaard. 
(9~ Tee mai;,•mt1:1de of the '.iiolatioa n1ay be mcfeased ore le·•el if tb a f · O G . d · · . - -- --,- ·-· -· ·-:--e F.e-uc-100 or merease· 
~- ccLme' ma stre~ ~v~cb is water quality limitea for tl1at criterium; or · 

EHj For O*) geH or rurb1d1ty H1 a stream we ere salmoffids are rea · · · ( .. ) . . . .nng 01 spawmng· or 
-~.1~ Fi~r-b.actena l:H shell fi:~h gF~wi:ng waters Of alif.ing period JHne l furot~gfi £:• tet=naer ~0 
E.,) Magmtudes for select violat10ns pertaining to Hazardous \¥aste may be d t 

43 
· d · follows: e ermme as . 

Eaj Failm:e to mak:e a hazardo'ds :i,11•aste Eleterrnination-
(A) Major I:Lailllre te malce tee aeteFmiaatioa oF fi·."e or more "iaste tr EB) ·I\ 4 d . · ' · -., .,,, s eams· (~j ~•-•• al~ .. l'ailllfe le mal<e tee .ieterniffiatiea ee lftfee er l<Rff waste stre~ms; 

!>.4mor F~1hue to male~ the detennmatrnn on one or two waste streams· 
~D) The magrutu~e .of the v10latioB may be increases ay one level if more ;han l 000 gall f 

azardous waste 1S mvo]ved in the violation- ' . ' ens o 

EE? The magnitu~e ~f the vjolation may ae decreased by one level ifless tb · 250 a• u 
fiazardous waste is mvolved in the Yiolation. ' an t:>a ons of 

El:J) Hazardous Waste dis osal vi · · 13 elations. 
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·(A) :M.ajor Djsposal of more than 150 gallons of hazardous \Vaste, or the disposal of n:.ore than 
·three gallons of acutely hazardo:Ls waste, or the disposal of any an:o'..mt of hazardous waste or 
·acutel)' hazardous waste that has a substantial impact on the local enYironment into \Yhich it was 
·placed; . . 
(B) M.oderate Disposal of 50 to 150 gallons of hazardous v~·aste, or the disposal of one to three 
1 rallons of acutely hazardous \Vaste; 
EC) Minor Disposal ofless than 50 gallons of hazardous waste, or the disposal ofless than one 

. gallon of acutely hazardous waste ¥«hen the violation had no potential for or ha~ no more than de 
rni.njmis actual adverse impact on the environment, nor posed at:y threat to pubhc health, or other 
environmental receptors. 
(c) Hazardous waste management violations: . 
(A) Major Failme to comply 'Nith hazardous waste management requirements when more than · 
1,000 gallons of hazardous waste, or more than 20 gallons of acutely hazardous waste, are 
involved HJ the violation; 
(B) Moderate Failure to comply with hazardous \Vaste management req·uirements v,rhen 250 to 
1,000 gallons ofhazm·dous waste, or when 5 to 20 gallons of acutely hazardous \Vaste, m·e 
iJwolved in the ,·iolation; 
(C) :Minor Failure to comply with hazardous 'tvaste management requirernen~s when l~ss than 
2 50 gallons of hazardous »vaste, or 10 gallons of acutely hazardous '1vaste are 11wolved m the 
violation. 
(4) Magnitudes for select violations pertaining to Solid Waste may be determined as follows: 
(a) Operating a solid waste disposal facility without a permit: · · 
(A) ~{ajar 'Ifthe volume of material disposed of exceeds 100 cubic yards; . 
(B) Moderate If the volume of material disposed of is betv.•een 40 and 400 cub1c yards;. 
(C) Minor Uthe volume of materials disposed of is less thm.1 40 cubic yards; · 
(D) The magnitude of the violation may be raised by one n:agnitt~de if the rnateri.al disposed of 
""'as either in the floodplain of waters of the state or within 100 feet of ·waters of the state. 
(b) Failing to accurately report the mnount of solid waste received. 
(i\.) Major If the amount of solid waste is underreported by more than 15% of the mnount 
receiYed; 
(B) Moderate · Uthe mnount of solid waste is :mderreported by from 5% to 15% of the .amoLmt 
received: · 
(C) Minor If the amount of solid waste is underrep01ied by less than 5% oftbe amount 
recei -.,•ed. · · 

(5) Magnitudes for select violations pertaining to spills of oil or hazardous materials may be 
adjusted when a violation listed in subsection (a) or (b) has been detemlined. Further, any 
~dae notification violation ut:der subsection (b) is raised in significance as indicated in 
subsection (c) if the amount of the material involved equals or exceeds the reportable qaantity 
(RQ) set by OAR 340 142: · . 
(a) Failure to clean up spills involving the followiHg quantities spilled to land and not threatenmg 
»vaters of the State: 
(A) Major Greater than 10 times the RQ. 
(B) Moderate From the RQ to 10 times the RQ; 
fG1 Minor Less than the RQ. . 
(b) 0Yerdue notification violatio11s. 
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(A) Major Notifying more than one week after the spill or release. 
(B) Moderate Notifying from 4 8 hours to one week after the spill or release. 
(C) 14inor Notifying between 24 and 4 8 hours after the spill or release. 
(c) Overdue notification violations are raised in relation to RQ: 
(A) A spill or release of greater than 10 times the RQ increases minor or mod.crate magnitude 
violations in section (S)(b) to major magnitude violations. 
(B) A spill or release equal to ti.vice the RQ, or to 10 times the RQ, increases a minor magnitude 
1/iolation in section (S)(b) to a moderate magnitude violation. 
[ED. NOTE: Tables & Publications referenced are available from the agency.] 
Stat. A:ath.: ORS 468.065 & ORS 468A.045 
Stats. Implemented.: ORS 468.090 ORS 468.1 40 & ORS 468A.060 

340-012-0097 (Adopted) 
Dry C leanin g Classification of Violat ions 
(1) Class I : 
(a) Violation of a requirement or condition of a c01mnission or .depaitment order; 
(b) Failure to provide access to premises or records as reguirnd by statute, permit or order; 
(c) Submitting false, i1rnccurate or incomplete information to the department; 
(d) Placing hazardous waste generated at a dry cleaning facility at any location other thai.1 in an 
appropriately labeled hazardous waste storage container; 
(e) Discharging dry cleani11g waste\vater to a sanitary sewer, storm sewer. septic system, boiler 
or into waters of the state; 
CD Failure to have a secondary containment system under and ai·mmd a dry cleaning machine o"r 
stored solvent; 
(g) Failure of a person generating hazardous waste at a dry cleaning facility to dispose of 
hazardous waste within the required time frame from when the waste was placed in a hazardous 
waste container; 
(h) Failure of a person generating hazardous waste at a dry cleaning facility to label a hazardous 
waste storage container with the date the waste was first placed in the container; 
(i) Failure of a dry cleaning owner or operator to store hazardous waste in closed containers; 
(j) Failure of a dry cleaning owner or operator to treat hazardous waste dry cleaning wastewater · 
in the required equipment; . 
(k) Failure of a dry cleaning operator to submit an annual report to the department; 
(l) Failure to report a release outside of a contai.mnent system of more than one pound of dry 
cleaning solvent released in a 24-hour period; 
(m) Failure to repair the cause of a release of dry cleaning solvent within a containment system; 
or 
(n) Any otherwise unclassified violation related to a drycleaning.facility or d1y store that causes 
major hann or causes a risk of major harm to human health or the environment. 
(2) Class 11: 
Ca) Failure of a dry cleani.ng owner or dry cleaning operator to remove dry cleaning solvent or 
solvent containing residue from a drv cleaning machine, dry cleaning store or dry store as 
required; 
Cb) Failure to disconnect utilities from a dry cleaning machine at a dry cleaning store as required; 
(c) Failure of a dry cleaning operator to comply with containment requiremen~s; · 
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(d) Failme of a dry cleaning operator to prominently post the Oregon Emergency Response 
System telephone munber so the munber is immediately available to all employees of the dry 
cleaning facility; 
(e) Failure of a person delivering perchloroethylene to a dry cleaning facility to use closed direct-
coupled delivery: . 
(f) Failure of a dry cleaning operator to have closed direct-coupled delivery for 
perchloroethylene; 
(g) Failure of a dry cleaner owner or operator to label a hazardous waste storage container with 
the words "hazardous waste;" 
(h) Failure to immediately clean up a release of dJy cleaning solvent within a containment 
system; or 
(i) Any otherwise unclassified violation related to dry cleaning facilities or dry stores. 
(3) Class III: 
(a) Failme to notify the department of change or closure at a dry cleaning business or dry store. 
Stat. Auth.: ORS 466.070 - ORS 466.080, ORS 466.625 & ORS 468.020 . 
Stats. Implemented: ORS 466.635 - ORS 466.680, ORS 466.990, ORS 466.994 &"ORS 468.090 
- 468.140 

340-012-0100 (Amended and renumbered from -0071) 
Polychlorinated Biphenvl (PCB) Classification of Violations 
(1) Class I: 
(a) Violation of a requirement or condition of a commission or department order; 
(b) Treating or disposing of PCBs anywhere other than at a pem1itted PCB djsposal facility; 
(c) Establishing, constructing or operating a PCB disposal facility without a pennit; 
(d) Failme to provide access to premises or records as reguirnd by statute, permit, or order; 
(e) Submitting false, inaccurate or incomplete information to the depa1tment; or 
(f) Any othe1wise unclassified violation related to the management and disposal of PCBs that 
causes a release to the environment, or that causes major hann or poses a risk of major harm to 
human health or the environment. 
(2) Class II: 
(a) Vfolation of a condition of a PCB disposal facility pennit; or 
(b) Any othe1wise unclassified violation related to the management or disposal of PCBs. 
Stat. Auth.: ORS 466.265 - ORS 466.270, ORS 466.525. ORS 466.625 & ORS 468.020 
Stats. Implemented: ORS 466.250 - ORS 466.530, ORS 466.255, ORS 466.265 - ORS 4.66.270, 
ORS 466.530, ORS 466. 990 & ORS 468.090 - 468.140 

340-012-0105 (Amended and re1tum~ered from -0072/ 
Used Oil Classification of.Violations 
(1) Class I: 
(a) Violation of a requirement or condition of a clepaitment or co1m11ission order; 
(b) Using used oil as a dust suppressant or pesti6de; 
(c) Collecting, processing, storing, disposing of, or transp01ting used oil without first obta~ning 
an EPA identification number; 
(d) Burning used oil with less than 5,000 Btu per pound for the purpose of "energy recovery;" 
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(e) Offering used oil for sale as specification used oil-fuel when the used oil does not meet used 
oil-fuel specifications; 
(f) Offering to sell off-specification used oil fuel to a facility not meeting the definition of an 
industrial boiler or furnace; · 
(g) Failure of a used oil generator. transporter, or processor/re-refiner to obtain one-time written 
notification from burner before shippi11g off-speculation used oil fuel; 
(h) Failure to perform a hazardous waste dete1mination on used oil or material containing used 
oil that is destined for disposal; . 
(])Burning off-specification used oil in a device that does not meet tbe definition of an industrial 
boiler or furnace and is not otherwise exempt; 
(j) Storing or managing used oil in a surface impoundment; 
(k) Storing used oil in a container that is leaking or presents a threat of release; 
(1) Failure of a used oil transporter or processor to detem1ine ·whether used oil exceeds the 
permissible halogen content; 
(m) Failure of a used oil processor to develop or follow a written waste analvsis plan; 
(n) Mixing used oil with a solid waste or other material vvhen prohibited; 
(o) Failure to provide access to premises or records as requi_red by statute, permit or order; 
(p) Failure by to immediately clean up a spill or a release, or a threatened spill or release of used 
oil; · 
(q) Failure of a used oil transp01ier or processor to contain or stop a release ofused oil; 
Cr) Failure of a used oil transporter or processor to repair a used oil container or tank before 
rehirni.ng it to service or to replace it when needed; 
(s) Failure to make an on-specification used oil fuel detennination when required; 
Ct) Failure to maintain records and results of used oil analysis; 
(u) Submitting false, inaccurate or incomplete infom1ation to the department; 
(v) Failure to close or cover a used oil tank or container; 
(w) Failure of a used oil processor to perfonn closure on a used oil tank or container \,,,hen 
required; or 

~ (x) Any otherwise unclassified violation related to the management of used oil that causes major 
harm or poses a risk of major harm to hwnan health or the environment. 
(2) Class II: 
(a) Failure of a used oil processor to submit annual used oil handling repo1is; 
(b) Failme of a used oil transfer facilitv, processor, or off-specification used-oil burner to provide 
secondary containment~ 

(c) Failure to label each container or tank in which used oil was accumulated on site with the · 
'vvords "used oil;" . 
(d) Failure of a used oil processor to keep a written operating record at the facility; 
(e) Failure of a used oil processor to prepare and maintai.n an up-to-date preparedness and 
prevention plan; 
(f) Failure to maintain records of all incidents that require implementation of a contingency plan; 
(g) Any otherwise unclassified violation related to the management of used oil 

. [Publications: The publication(s) refeITed to or incorporated by reference in this rule are 
available from the agency.] 
Stat. Auth.: ORS 459A.590, ORS 459A.595, ORS 466.020. ORS 466.625 & ORS 468.020, 
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Stats. Implemented: ORS 459A.555, ORS 459A.580 - ORS 459A.585, ORS 459A.995, ORS 
466.070 - ORS 466. l 05, ORS 466.150, ORS 466.180, ORS 466.635 - ORS 466.645 & ORS 
468.090 - ORS 468.140 

340-012-0130 (Adopted-some conten.tfrom -0045) 
Determination of Violation Magnitude 
{Changes: Describes the btterrelation.ship between pre-determined, selected an.d gen.era[ 
mag11itudes. Provides that if a selected magnitude exists but there is not sufficient i11formation 
reason.ably available to the Department to determi11e the application of that selected 
magn.itude, the general magn.itude fin.dings will apply. Provides that magnitude will be minor 
if violation had no more than de min.imis potential for or actµal adverse impact on the 
en.viron.ment. Clarifies that the Department must consider informatio11 that is reaso11a~ly 
available, 11ot all applicable in.formatio11. Provides the administrative law judge stan.dard of 
review for gen.era/ mag11itudes. 
Purpose: To more clearly identify the magnitude determination process. To resolve current 
interpretation iss4e in cases where eviden.ce does not support finding of an otherwise 
applicable selected magn.itude. Also provides more flexibility to make a finding of minor 
mag11itude.} 
(1) For each civil penalty assessed, the magnitude will be moderate, unless: 
(a) A selected magnitude is specified in 340-012-0135 and infonnation is reasonably available to 
the department to detem1ine the application of that selected magnitude; or 
(b) The department determines, using information reasonably available to it, that the magnitude · 
should be major under section (2) or minor under section (3). 
(2) The magnitude of the violation will be major if the department finds that the violation had a 
significant adverse impact on the environment. or posed a significant threat to human health. In 
making its :finding, the department will consider all reasonably available infonnation. including, 
but not limited to: the degree of deviation from applicable statutes or commission and 
department rules, standards. pennits or orders; the extent of actual or threatened effects of the 
violation: the concentration, volume, or toxicity of the materials involved: and the duration of the. 
violation. In making thi s fin.ding, the department may consider any single factor to be condusive. 
Upon review, an administrative law judge (ALJ) may reject or revise the department's finding if 
the ALJ d.etennines. based on substantial evidence in the record, that the depaitment' s findin g 
was implausible, otherwise i11consistent with the wording or purpose of this rule, or an abuse of 
discretion . 
(3) The magnitude of the violation will be minor if the department finds that the violation had no 
more than a de minim.is adverse impact on the environment and posed no more than a de minimis 
threat to httman heaJth or other environmental receptors. In making its finding. the department 
will consider all reasonably available infonnation including, but not limited to: the degree of 
deviation from applicable statutes, or commission or department rules, standards, pennits or 
orders; the extent of actual or threaten~ed effects of the violation; the concentration. volume, or 
toxicity of the materials invoived; and the duration of the violation. In making this :finding, the 
department may consider any single factor to be conclusive. Upon review, an ALJ may reject or 
revise the depa11ment's finding if the ALT detennines, based on substantial evidence in the 
record, that the department's finding was implausible, otherwise inconsistent with the wording or 
purpose of this rule. or an abuse of discretion. . . 
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Stat. Auth.: ORS 468.020, ORS 468.090 - ORS 468.140 
Stats. Implemented: ORS 459.376, ORS 459.995, ORS 465.900. ORS 465 .992, ORS 466.210, 
ORS 466.990, ORS 466.994. ORS 467.050, ORS 467.990, ORS 468.090 - 0RS 468.140 & ORS 
468.996 

340-012-0135 (Amended and renumberedfrom-0090) 
Selected JVlagnitude Categories 
{Changes to section: Provides additional selected magnitudes for some programs and 
changes some selected magnitudes by making them more specific. 
Purpose: To provide more .predictability for regulated community and consistency in civil 
penalties.} 
Cl) Magnitudes for selected Air Quality violations (340-012-0050) are as follows: 
Ca) Operating a major source without first obtaining the required permit: 
(A) Major: 
Ci) [f the source is located in a nonattainment or maintenance area and is a major source for the 
pollutantCs) of concern. 
CB) Moderate: 
Ci) If the source is located in a nonattaimueot or maintenance area but is a major somce for a 
pollutant other than the pollutaotCs) of concern, or if the source is located in any other area of the 
state. 
CC) Minor: 
Ci) There is no selected minor magni_tude for this subsection. 
Cb) Operating a non-major source without first obtaining the required permit: 
CA) Major: 
Ci) There is no selected magnitude fcir this subsection. 
(B) Moderate: . 
Ci) If operating under the required pemlit would have resulted in lower emissions than operating 
without the pe1mit. 
CC) Minor: 
(i) If operating under the required permit would have resulted in the same emissions as operating 
,:vithout the pem1it. 
Cc) Exceedance of an opacity limit by a federal major somce or exceedance of an opacity limit by 
a non-federal major source by greater that 20 percent opacity COAR 340-012-050(1 )(i): 
(A) Major: · · 
Ci) If the source is located in a PM, PMlO, or PM2.5 nonattainment or maintenance area. 
(B) Moderate: 
Ci) If the source is located in any other area of the state. 
(C) Minor: 
Ci) There is no selected minor magnitude for this subsection. 
Cd) Exceedance of a plant site emission limitation CPSEL) (OAR 340-012-0050(1 )(j): 
(A) Major: 
(i) If the somce is located in a nonattaimnent or maintenance area for the pollutant(s) of concern. 
(B) Moderate: 

.l 
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(i) lf the source is located in a nonattaim11ent or maintenance area but the PSEL exceeded was 
for a pollutant other than the pollutant(s) of concern or if the source is located in aiw other area 
of the state. 
(C) Minor: 
(i) There is no selected minor magnitude for this subsection. . 
( e) Asbestos violations, except the violations set forth i11 OAR 340-012-0050(1)(u), OAR 340-
012-0050(2)(a), OAR 340-012-0050(2)(e), OAR 340-012-0050(3)(e), and OAR 340-012-
0050(3)([): 
(A) Major: 
(i) If more than 260 linear feet or more than 160 square feet of asbestos-containing material 
(ACM) or asbestos-contafrring waste material (ACWM) were involved. 
(B) Moderate: 
(i) If from 40 linear feet up to and including 260 linear feet or from 80 square feet up to and 
including 160 square feet of ACM or ACWM were involved. 
CC) Minor: 
Ci) If less than 40 linear feet or 80 square feet of ACM or ACWM were involved. 
CD) The magnitude of the asbestos violation may be increased by one level if the material­
involved was comprised of more than :five percent asbestos. 

, (f) The magnitudes for the following violations are as follows: 
(A) Major 
(i) Exceedance of an opacity or emission limit (includi.ng a grain loading standard) or violation 
of an operational or process standard when the limi.t or standard was established, pursuant to 
NSR, PSD, or the Western Backstop S02 Trading Program, to limit emissions or to avoid 
classification as a major .source as defined in OAR 340-200-0020; 
(ii) Failure to comply with Emergency Action Plans: 
(iii) Transference .of vehicle ownership for the pumose of avoiding depruiment inspection and 
maintenance testing; 
(iv) Alteration or avoidance of the Vehicle Inspection Program's testing process to fraudulently 
produce a Ce1tificate of Compliance with the department's inspection and maintenance test; 
(v) Removing, or otherwise making inoperable, ruiv factory-installed vehicle polluti.on control 
systems; 
(vi) Operation of a vehicle in violation of visible emission stanqard.£ 
(vii) Any otherwise unclassified violation related to ais quality that causes a major harm or poses 
a ri sk of major ha.rm to human health or the environment. 
(B) Moderate 
(i) There are no pre-detennined moderate magnitude violations. 

·CC) Minor 
(i) Construction of a new source or modification of an existing somce, that requires a New 
Source Review/Prevention of Sign.ificru1t Deterioration CNSR/PSD) pennit before obtaining the 
required permit; 
(ii) Construction of a new Major Hazardous Air Pollutant source without complying with Section 

· l 12(g) of the federal Clean Air Act or without first obtaining the required pennit; 
(iii) Failure to comply with asbestos. abatement licensing, certification, or accreditation 
requirements in OAR 340-248-0120, -0130, -0140 or -0150. 
(2) Magnitudes for selected Water Quality violations (340-012-0055) are as follows: 
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(a) Violating wastewater discharge permit effluent limitations, causing pollution of waters of the 
state, violating a narrative water quality standard, or discharging wastes to waters of the state 
without a pennit authorizing such discharge: 
(A) Major: The magnitude is major if: 
(i) The dilution of the spill or discharge was less than two, \:vhen calculated as follows: D = ((QR 

14)+ 0 1JLQ1, where OR is the estimated recei ving stream flow and 0 1 is the estimated quantity or 
discharge rate of the incident; 
(ii) Except for pennit violations of monthly or weekly average limits, the spill or discharge 
continued for five or. more consecutive days: 
(iii) The resulting water quality from the spill or discharge was as follows: 
(I) For spills or discharges of toxic pollutants: C~/D was more than CAcuie, where Cs is the 
conoentration of the discharge or spill, Dis the dilution of the spill or discharge as detem1ined 
under subparagraph (2)(a)(A)(j) above, and CAcute is the concentration for acute toxicity (as 
defmed by the applicable water quabty standard); 
(II) For spills or discharges affecting temperature in salrnonid bearing waters, CT E - T R)/D is 
more than 10° F, where T E is the temperature of the discharge or spill, TR is the temp~rature of 
the receiving stream, and Dis the dilution of the spill or discharge as detennined under 
subparagraph (2)(a)(A)(i) above; or 
(III) For BODS djscharges or spills: CBOD-5)/D is more than 10 where BOD-5 is the 
concentration of the five day Biochemcial Oxygen Demand of the discharge or spill and Dis the 
dilution of the spill or discharge as determined under subparagraph C2)Ca)CA)Ci) above. 
(iv) Any violation ofreuse or biosolids requirements or permit conditions resulted in a human 
health hazard; or 
(v) The violation resulted in a documented fish or wildlife kill. 
CB) Moderate: The magnitude is moderate if: 
(i) The dilution of the spill or discharge CD) was two or more but less than l 0 when calculated as 
follows: D = ( COR /4)+ OiJ.L.Q1, where OR is the estimated receiving stream flow and 01 is the 
estimated quantity or di scharge rate of the spill or discharge; . 
(ii) Except for permit violations of monthJy and weekly averages limits, the spjl) or discharge 
continued for fewer than five days; or 
(iii) For spills or discharges affecting temperature in salmonid bearing waters, CT E - T R)/D was 
10° For less, but more than 1° F, where TE is the temperature of the discharge or spill, TR is the 
temperature of the receiving stream, and Dis the dilution of the spill or discharge as determined. 
under subparagraph C2)(a)(B)(i) above. 
CC) M inor: The magnitude is minor if: 
Ci) The dilution of the spill or discharge CD) was 10 or more when calculated as follows: D = 

if.OJ.s/4)+ 01)/ 01, where Oii is the receiving stream flo\V and 0 1 is the quantity or discharge rate 
of the incident; or 
Cii) For spills or discharges affecting temperature in salmorud bearing waters, (TE - T R)/D is 1° F 
or less, where TE is the temperature of the discharge or spill, TH is the temperature of the 
receiving stream, and Dis the dilution of the spill or discharge as determined under subparagraph 
(2)(a)(C)(i) above. 
(D) The magnitude of the violations in subsection (2)(a) mav be increased one level if the 
discharge or spill: 
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(i) Occuned in a water body that is water-quality Jimjted (listed on the most cm-rent 303(d) list) 
and the pollutants in the discharge or spill likelv aggravated the water quality problem for which 
the water body is listed; 
(ii) Likely depressed oxygen levels or increase turbidity and/or sedin1entation in a stream in 
\vhicb salmonids rear or spawn: or 
(iii) Violated a bacteria standard either in shellfish growing waters or during the period from 
June 1 through September 30. 
(b) Numeric ·water quality standards violations: 
(A) Major. The magnitude is major if the violation: 
(i) blcreased the concenb·ation of any pollutant except for toxics, .dissolved oxygen, pH, and 
turbiditv, by 25 percent or more of the standard; 
(ii) Decreased the dissolved oxygen concentration by two or more milligrams per liter below the 
standard; 
Ci ii) increased the toxic pollutant concentration by any amount over the acute standard or by 
more than 100 percent of the chr01uc standard; 
(iv) Increased or decreased pH by one or more pH units or more from the standard; or 
(v) Increased turbidity by 50 or more nephelometric turbidity 1mits CNTU) over background. 
(B) Moderate. The magnitude is moderate if the violation: 
(i) Increased the concentration of any pollutant except for toxics, dissolved oxygen, pH, and 
turbidity by more than l 0 percent but less than 25 percent of the standard; 
(ii) Decreased the dissolved oxygen concenb·ation by one or more, but less than nvo, milligrams 
per liter below the standard; 
(iii)" Increased the concentration of toxic pollutants by more than 10 percent but less than 100 
percent of the chr01uc standard; -
(iv) focreased or decreased pH by more than 0.5 pH unit but less than l .0 pH m1it from the 
standard; or 
(v) Increased turbidity by more than 20 NTU but less than 50 NTU over background. 
(Cl Minor. The magnitude is minor if the violation: 
(i) Increased the concentration of any pollutant except for toxics, dissolved oxygen, pH, and 
turbidity by l 0 percent or less of the standard; 
(ii) Decreased the dissolved oxygen concentration by less than one milligram per liter below the 
standard; 
(iii) Increased the concentration of toxic pollutants by 10 percent or Jess of the chronjc standard; 
(iv) Increased or decreased pH by 0.5 pH unit or less of the standard; or 
(v) Increased turbidity by 20 NTU or less over background. 
(D) The magiutude of the violations in subsection (2)(b) mav be increased one level if the 
violation: 
(i) Occurred in a water body that is water-quality limited (listed on the most cunent 303(d) list) 
and the pollutants in the discharge or spill likely aggravated the water quality problem for which 
the water body is listed; . 
(ii) Likely depressed oxygen levels or increased turbidity and/or sedimentation in a stream in 
which salmonids rear or spawn; or 
(iii) Violated a bacteria standard either in shell-fish irrowing waters or during the period from 
Jm1e 1 tlu·ough September 30. 
(c) The magnitudes for the following violations are as follo\vs: 
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(A) Major: 
(i) Any otherwise unclassified violation related to water quality that causes a major hann or 
poses a risk of major ham1 to human health or the environment. 
(B) Moderate: 
(1) There are no pre-detem1ined moderate magnitude violations. 
CC) Minor: 
(i) There are no pre-detennined minor magnitude violations. 
(3) Magnitudes for selected Underground Injection Control violations (340-012-0058) are as 
follows: 
(a) The magnitudes for the following violations are as follows: 
(A) Major: 
(i) Any otherwise unclassified violation related to underground injection that causes a major 
hann or poses a risk of major harm to human health or the eovirornnent. 
(B) Moderate: 
(i) There are no pre-determined moderate magnitude violations. 
CC) Minor: 
(i) There are no pre-detennjned minor magnitude violations. 
(4) Magnihtdes for selected On-Site Sewage Disposal violations (340-012-0060) are determined 
as follows: 

. (a) The magnitudes for the following violations are as follows: 
(A) Major: 
(i) Anv otherwise u11classified violation related to on-site sewage disposal that results.in 
sewerage on the ground or the discharge of sewage into waters of the State, or that causes a 
major harm or poses a risk of major hann to human health or the environment. 
(B) Moderate: 
(i) There are no pre-determined moderate magnitude violations. 
(C) Minor: 
(i) There are no pre-detennined minor magnitude violations. 
(5) Magnifodcs for selected Solid Waste violations (340-012-0065) are as follows: 
(a) Operating a sol.id ·waste disposal facility without a pemut: 
(A) Major. The magnitude is major if: 
(i) The volume of mate1ial disposed of exceeded 400 cubic yards. 
(B) Moderate. The magnitude is moderate if: 
(i) The volume of material disposed of was betvveen 40 and 400 cubic yards. 
CC) Minor. The magnitude is minor if: 
(i) The volume of materials disposed ofvvas less than 40 cubic yards. 
(D) The magnitude of the violation may be raised one level if the material was disposed of either 
in the floodplain of waters oftbe state or within 100 feet of waters of the state. 
(b) Failing to accurately report the amount of solid waste received: 
(A) Major. The magnitude is major if: 
(i) The amount of solid waste was tmderreported by more than 15 percent of the am.oun.t 
received. 
(B) Moderate. The magnitude is moderate if: 
(i) The amount of solid waste was uncleneported by 5 to 15 percent of the amount received. 
(C) Mjnor. The magnih1de is minor if: 
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Ci) The amount of solid \:vaste is ttnde1rnpotied by less than 5 percent of the amount received. 
(c) The magnitudes for the followjng violations are as follows: 
(A) Major: · 
(i) Any otherwise unclassified violation related to the management, recovery or disposal of solid 
waste that causes major harm or poses a risk of major harm to human health or the environment. 
(B) Moderate: 
(i) There are no pre-determined moderate magnitude violations. 
·cc) Minor: 
(i) There are no pre-detennined rnjnor magnitude violations. 
C6) Magnitudes for selected Solid w ·aste Tire Management violations (340-012-0066) are as 
follows: 
(a) The magnitudes for the following violations are as follovvs: 
CA) Major: 
(i) Anv otherwise unclassified violation related to the storage, transportation or management of 
·waste tires or tire-derived products that causes major hann or poses a risk of major harm to 
human health or the environment. 
(B) Moderate: 
(i) There are no pre-determined moderate magnitude violations. 
(C) Minor: 
(i) There are no pre-detennined minor magnitude violations. 
C7) Magnitudes for selected Underground Storage Tanks violations (340-012-0067) are as . 
follows: 
Ca) The magnitudes for the following violations are as follows: 
(A) Major: 
(i) Any otherwise m1classified violation related to underground storage tanks that causes major 
hann or poses a risk of major harm to human health or the environment. 
(B) Moderate: 
·(i) There are no pre-detennined moderate magnitude violations. 
(C) Jvfinor: 
Ci) There are no pre-detennined minor magnitude violations. 
(8) Magnitudes for selected Hazardous Waste Management and Disposal violations (340-012-
0068) are as follows: 
(a) Failure to make a hazardous waste detennination: 
CA) Major: 
Ci) Failure to make the determination on five or more waste streams: 
(B') Moderate: 
(i) Failure to make the detennination on three or four waste streams. 
(C) Minor: 
Ci) Failure to make the detemunation on one or two waste streams. 
(D) The magnitude of the violation may be increased or decreased based on the findings 
described at 
(b) Hazardous Waste disposal violations: 
CA) Major. The magnitude is major if the violation involved: 
(il Disposal of more than 50 gallons of hazardous waste; 
(ii) Disposal of more than three gallons of acutely hazardous waste: or 
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(iii) Disposal of any amount of hazardous waste or acutely hazardous waste that caused major . 
hann or posed a risk of major harm to hwnan bea1U1 or the environment. 
(B) Moderate. The magnitude is moderate ifthe violation involved: 
(i) Disposal of up to 50 gallons of hazardous waste. 
(ij) Disposal of up to three gallons of acutelv h:azardous waste. 
(C) Minor: 
(i) There is no selected minor magnitude for thi s subsection. 
(c) Hazardous waste management violations (340-012-0068(l)(e), (f) , (h) , (k), (n), (w)-(y), (hb), 
(ii) and (2)(d): 
CA) Major. 
(i) Failure to comply with hazardous waste management requirements when more than 1,000 
gallons of hazardous waste, or more than 20 gallons of acutely hazardous waste, were involved 
in tb.e violation. 
(B) Moderate. 
(i) Failure to comply with hazardous waste management requirements when from 250 to -1,000 
gallons of hazardous waste, or 5 to 20 gallons of acutely hazardous waste, were involved in the 
violation. 
(C) lvtinor. 
(i) Failure to comply with hazardous waste management requirements when less than 250 
gallons of hazardous waste, or less than 5 gallons of acutely hazardous waste, were involved in 
the violation. 
(d) The magnitudes for the following violations are: 
(A) Major: 
(i) AJ.w otherwise unclassified violation related lo the generation, management,. treatment, 
storage, or disposal of hazardous waste that causes major harm or poses a risk of major hann to 
human health or the environment. 
(B) Moderate: 
(i) There are no pre-detennined moderate magnitude violations. 
CC) Min.oi·:· 
(i) There are no pre-detern1ined minor magnitude violations. . 
(9) Magnitudes for selected Underground Storage Tank Cleanup violations (340-01 2-0074) are 
as follows: 
(a) The magnitudes for the following violations are as follows: 
(A) Major: 
Ci) Any otherwise unclassified violation related lo a release from an underground storage tank 
that causes maj or harm or poses a risk of major hann to human health or the environment. 
(B) Moderate: 
(i) There are no pre-detern1ined moderate magnitude violations. 
CC) Minor: 
(i) There are no pre-detem1ined minor. magnitude violations. 
(10) MaLrnitudes for selected Environmental Cleanup violations (340-012-0073) are as follows: 
(a) The magnitudes for the follO\:ving violations are as follows: 
(A) Major: 
(i) Any otherwise unclassified violation related to environmental investigation or cleanup that 
-causes major hann or poses a r isk of major harm to human health or the environment. 
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(B) Moderate: 
(i) There are no pre-determined moderate magnjtude violations. 
(C) Minor: 
(i) There are no pre-detennined minor magnitude violations. 
(11) Magnitudes for selected Heating Oil Tanks violations (340-012-0079) are as follows: 
(a) The magnihtdes for the following violations are as follows: 
(A) Major: 
(i) Any otherwise unclassified violation related to a heating oil tank or perfom1ing heating oil 
tank services that causes major harm or poses a risk of major .hann to human health or the 
environment. 
(B) Moderate: 
(i) There are no pre-detennined moderate magnitude violations. 
(C) Minor: 
(i) There are no pre-detennined minor magnitude violations. 
(12) Magnitudes for s·elected Oil and Hazardous Material Spill and Release violations (340-012-
0081) are as follows: 
(a) Failure to clean up spills: 
(A) Major: 
Ci) If the quantity spilled was more than 10 times the reportable quantity (RO). 
CB) Moderate: 
(1) If the quantity spilled was from tbe RO up to 1.0 times the RO. 
(C) Mi.nor: 
(i) If the quantity spilled. was less than the RO. 
(b) Overdue notification violations: 
(A) Major: 
(i) Notification more than one week after the spill or release, or failure to notify. 
(B) Moderate: 
(i) Notification from 24 ho\.u-s to one week after the spill or release, unless otherwise provided in 
subsection (c) . · 
CC) Mi11or: 
(i) There is no selected minor magnitude for this subsection. 
(D) The magnitude of overdue notification violations may be increased hasecl on the quantity 
spilled . . 
(i) The magnitude of an overdue notification violation is major if the quantity spilled or released 
was more than 10 times the RQ. 
(ii) The magnitude of an overdue notification violation '"'ill be increased one level if the quantity 
spilled or released was from two to 10 times the RQ. 
(c) The magnitudes for the following violations are as follows: 
(A) Major: 
(i) Any otherwise unclassified violation related to spills or releases of oil or hazardous materials 
that causes major harm or poses a risk of major harm to human health or the environment. -
(B) Moderate: 
(i) There are no pre-detem1ined moderate magnitude violations. 
(C) Minor: 
(i) There are no pre-determi.ncd mi11or magnitude violations. 
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(13) Magnitudes for selected Contingency Planning violations (340-012-0082) are as fol.lows: 
(a) The mag11itudes for the following violations are as follows: 
(A) Major: 
Ci) Any otherwise unclassified violation related to contingency planning that causes major haim 
or poses a risk of major harn1 to bwnan health or the environment. 
(B) Moderate: 
Ci) There are no pre-detennined moderate magnitude violations. 
(C) Minor: 
Ci) There are no pre-detennined minor magnitude violations. 
(14) Magnitudes for selected Ballast Water violations (340-012-0083) are determined as follows: 
(a) The magnitudes for the following violations are as follows: 

·cA) Major: 
(i) Any othe1wise unclassified violation related to ballast water management that causes major 
harm or poses a risk of major hann to human health or the environment. 
CB) Moderate: 
(i) There are no pre-detem1ined moderate magnitude violations. 
(C) Mi11or: 
(i) There are no pre-determined minor magnitude violations. 
(15) Magnitudes for selected Dry Cleaning violations (340-012-0097) are as follows: 
(a) The magnitudes for the following violations are as follows: 
CA) Major: 
Ci) Any otherwise rn1classifi.ed violation related to a dry cleaning facility or dry store that causes 
major hann or poses a risk of major harm to human health or the environment. 
(B) Moderate: 
Ci) There are no pre-detennined moderate magnjtude violations. 
CC) Minor: 
(i) There are no pre-determined minor magnitude violations. 
(16) Magnitudes for selected Polychl01inated Bi.phenyl (PCB) violations (340-012-0100) are as 
follows: 
(a) The magnitudes for the following violations are as follows: 
CA) Major: 
(i) Any otherwise unclassified violation related to the management and disposal of PCBs that 
causes a release to the enviromnen.t. or that causes major harm or poses a risk of major harm to 
human health or the environment. 
(B) Moderate: 
(i) There are no pre-detei1nined moderate magnitude violations. 
(C) Minor: 
Ci) There are no pre-detern1jned minor magnitude violations. 
(17) Magnitudes for selected Used Oil violations (340-012-0105) are as follows: 
(a) Used Oil management violations: 
(A) Major: 
(i) Fai.Jure to comply with used oil management requirements wl1en more than J ,000 gallons of 
used oil were involved in the violation. 
(B) Moderate: 
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(i) Failure to comply \.\iith used oil management requirements when 250 to 1 ,000 gallons of used 
oil were involved in the violation. 
(C) Minor: 
Ci) Failure to comply with used oil management requirements when less than 250 gallons of used 
oil were involved i11 the violation. 
(b) Used Oil spill violations: 
CA) Major: 
·Ci) If the spill involved more than 420 gallons of used oil. 
CB) Moderate: 
Ci) Iftbe spill involved from 42 to 420 gallons of used oil. 
(C) Minor: 
Ci) If the spills of used oil involved less than 42 gallons of used oil. 
CD) The magnitude of the violation may be increased by one level if more than 1,000 gallons of 
used oil were involved in the v·iolation. 
Cc) The magnitudes for the following violations are as follows: 
(A) Major: 
Ci) Any otherwise tmclassifi.ed violation related to the nianagement of used oil that ca.uses major 
hann or poses a risk of major harm to human health or the environment. 
(B) Moderate: 
Ci) There are no pre-detennined moderate magnitude violations. 
(C) Minor: 
Ci) There are no pre-detennined minor magnitude violations . 

. [Publications: The publication(s) refened to or incorporated by reference in this rule are 
available from the agency.] 
Stat. Auth.: ORS 468.020 & ORS 468.130 
Stats. Implemented: ORS 454, ORS 459, ORS 459A, ORS 465, ORS 466, ORS 468.090 - ORS 
468.140, ORS 468A & ORS.468B 

340-012-0140 (Amended and renumbered from -0042) 
Determination of Base Penalty 
{Changes to section: Adds a new mid-range ($6,000) penalty matrix; provides additional 
differentiation o.f violations to be assigned to different matrices. Increases values in t!te 
$10,000 matrix. Provides a set penalty for Class III violations in ·each matrix. This matrix 
approach addresses equity in specific deterrence based 011 "who" the violator is. There is a 
new section on Department discretion to raise violators up to a higher matrix (see 340-012-
0160); and the consideration of ability to pay is still available. . 
Purpose of section: To tailor civil penalty amounts to achieve deterrence, consistency and 
equity.) 
(1) Except for Class Ill violations and for violations noted under 340-012-0155(2), the Base 
Penalty (BP) is detennined by applying the type, class and magnitude of the violation to the 
matrices set fortl1 in this section. For Class III violations, no magnjh1de detem1ination is 
required. 
(2) $8,000 Penalty Matdx.. 
Ca) The $8,000 penalty matrix applies to the following: 
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I .. 

(A) Any violation of an ai.r quality statute, rnle, permit or related order co1mn-1tted by a person 
that has or shottld have a Title V pennit or an Air Contaminant Discharge Pennit (ACDP) issued 
pmsuant to New Source Review (NSR) regulations or Prevention of Significant Deterioration 
(PSD) regulations, and section l 12(g) of the federal Clean Air Act; 
(B) Open burning violations as follows: 
(i) Any violation of an open bmning statute. mle, pennit or related order committed by a 
pem1itted industrial facility. 
(ii) Any violation of OAR 340-264-0060(3) in which 25 or more cubic yards of prohibited 
materials are burned, except when committed by a residential owner-occupant; . 
(iii) Open burning of ten or more cubic yards of commercial, construction, demolition, or 
industTial wastes in violation of OAR 340-264-0080 through -0180; or 
(iv) Open burning of more than 15 tires except when cmmnitted by a residential owner-occupant; 
(C) Any violation of ORS 468B.050(l)(a), or of 468B.025(l)(a) or (l)(b) by a person without an 
NPDES or WPCF pennit; 
(D) Any violation of a water gualitv rule, pennit or related order committed by: · 
(i) A person that has a National Pollutant Dischare:e Elimination System (NPDES) pe1mit, or that 
has or should have a Water Pollution Control Facility (WPCF) permit for a municipal or private 
utility sewage treatment facility with a permitted flow of five million or more gallons per day; 
(ii) A person that has a major industrial source NPDES pem1it; 
(iii) A person that has a population of 100,000 or more, as dete1mined by the most recent 

national census, and either has or should have a WPCF Municipal Stormwater Undergrotmd . 
Injection Control (UlC) System Pennit, or has an NPDES Municipal Separated Storm Sewer 
Systems (MS4) Stonnwater Discharge Pennit; · 
(iv) A person that has or should have a WPCF permit for a major vegetable or fruit processing 
indust1y, for a major rllining operation involviDg over 500,000 cubic yards per year, or for any 
mining operation using chemicaJ leaching or froth flotation; or 
(v) A person that installs or operates a prohibited Class I, II, III, Nor V underground injection 
system. except for a cesspool; 
(E) Any violation o:f an underground storage tank (UST) statute, rule, permit, l_icense or related 
order if the person is the owner, operator or pennittee of 10 or more UST facilities or the person 
is licensed or should have been licensed bv the department to perfom1 tank services; 
(F) Any violation of a heating oil tank statute, rule, pem1it, license or related order if the person 
is licensed or should have been licensed by the depmtmcnt to perform heating oil tank services. 
CG) Any violation of ORS 4688.485, or related rules or orders regarrung financial assurance for 
ships transporting hazardous materials or oil; 
(H) Any violatioi1 of an used oil statute, rule, pem1it or i'elated order committed by a person that 
is a used oil transporter, transfer facility, processor or re-refiner, off-specification used oil burner 
or used oil marketer; 
(I) Any violation of a statute, rule, pennit or order related to a spill or release of used oil to the 
land or waters of the state; 
CJ) Any violation of a hazardous waste statute, rule, permit or related order committed by: 
(i) A person that is a large g uantity generator or hazardous waste transporter; or 
(ii) A person that has or should have a tTeatment, storage or disposal facility penniti 
(K) Any violation of an oil and hazardous material spill and release statute, rule, or related order. 

73 



CL) Any violation of a polychlorinated biphenyls (PCBs) management and disposal statute, mle, 
perni.it or related order; 
(M) Any violation of ORS Chapter 465, underground storage tank or environmental cleanup 
statute, rule, related order or related agreement; and 
(N) Unless specifically listed under another penalty matrix, any violation of ORS Chapter 459 or 
any violation of a solid waste statute, rule, pennit, or related order committed by: 
Ci) A person that has or should have a solid waste disposal permit; or 
(ii) A local government unit with a population of 25,000 or more, as detennined by the mo.st 
recent national census. 
(b) The base penalty values for the $8,000 penalty matrix are as follows: 
(A) Class I: 
(i) Major - $8000. 

· (ii) Moderate - $4000. 
(iii) Minor - $2000. 
CB) Class II: 
(i) Major - $4000. 
(ii) Moderate - $2000. 
(iii) Minor - $1000. 
(C) Class Ill: $750. 
(3) $6,000 Penalty Matrix 
(a) The $6,000 penalty matrix applies to the following: 
(A) Any violation of an air quality statute, rule, permit or related order committed by a person : 
that has or should have an ACDP permit, except for NSR, PSD and Basic ACDP pennits; 
(B) Any violation of an asbestos statute, rule, permit or related order except those listed in 
section (5) of this rnle; , . 
CC) Any violation of a vehicle inspection program statute, rule, perni.it or related order committed 
by an auto repair facility; · 
(D) Any violation of a water quality stah1te, rule. pennit or related order committed by: 
(i) A person that has an NPDES Pem1it or that has or should have a WPCF Pem1it for a 
municipal or private utility sewage treatment facilitv with a permitted flow of two million or 
more, but less than five 1nillion, gallons per day; 
(ii) A person that has a minor industrial source NPDES Pennit or has or_ should have a WPCF 
Permit for an industrial source; 
(iii) A person tlJat has or should have applied for coverage under an NPDES or a WPCF General 
Permit, except an NPDES St01mwater Discharge 1200-C General Pem1it for a construction site 
of one acre or more, but less than five acres in size; 
(iv) A person that has a population ofles.s than 100,000 but more than 10,000, as detennined by 
the most recent national census, and either has or should have a WPCF Municipal Storrnwater 
UIC System Pennit or has an NPDES MS4 St01mwater Discharge Pennit; 
(v) A person that has or should have a WPCF pem1it for a mining operation involving from 
100,000 up to 500,000 cubic yards other than those operations using chemical leachate or froth 
flotati.on; or 
(vi) A person that owns and either has or should have registered an underground injection system 
that disposes of wastewater other than stonn water or sewage; 
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(E) Any violation of an underground storage tank statute. rnle, permit or related order if the 
person is the owner, operator or pernuttee of five to nine UST facihties; 
(F) Unless specificallv listed under another penalty matrix. any violation of ORS Chapter 459 or 
any violation of a solid waste statute, rnle, p ennit, or related order committed by: 
(i) A person that has or should have a waste tire pennit; or 
(ii) A local government unit with a population of more than 5,000 but less than or equal to 
25,000, as detenuined by the most recent national census; and 
(G) Any violation of a hazardous waste management statute, rule, pennit or related order 
committed by a person th.at is a small quantity generator. 
(b) The base penalty values for the $6,000 penalty matrix are as follows: 
(A) Class I: 
Ci) Major - $6,000. 
(ii) Moderate - $3,000. 

(iii) Minor - $1,500. 
CB) Class II: 
(i) Major - $3,000. 
Ci i) Moderate - $1,500. 
(iii) Minor - $750. 
CC) Class III: $500. 
(4) $2,500 Penaltv Matrix. 
(a) The $2,500 penalty matrix applies to the following: 
(A) Any violation of any statute, rule, permit, license, or order committed by a person not 
specifically listed tmder another penalty matrix; 
(B) Any violation of an air quality statute, rule. pe1mit or related order committed by a person 
not specifically listed under another penalty matrix; · 
(C) Unless specifically li sted tinder another penalty matrix, any violation of an open b1m1i.ng 
statute, rule, pem1it or related order conunitted by the residential owner-occupant, involving 
more than 25 cubic yards of any mate1ial listed in OAR 340-264-0060(3) or more than 15 tires; 
(D) Any violation of a velucle inspection program statute. rnle, permit or related order 
committed by a natural person, except for those specified in section (5) of this rule; 
(E) Unless specifically listed under another penalty matrix. any violation of a water quality 
statute, rule, pem1it, license or related order committed by: 
Ci) A person that has an NPDES permit or bas or should have a 'vVPCF pennit for a municipal or 
private utility wastewater treatment facility with a permjtted flow of less than two 1ni1Ji.011 gallons · 
per day; 
(ii) A person that has or should have applied for coverage under a NPDES Stonnwater Discharge 
1200-C General Pennit for a construction ~ite tbat is more than one, but less than five acres in 
SLZe; 
(iii) A person that has a population of 10,000 or less, as dete1mined by the most recent national 
census, and either has an NPDES MS4 Storm·water Discharge Permit or has or should have a 
VlPCF Munjcipal Stormwater UIC System Pem1it; 
(iv) A person who is licensed as an on-site sewage disposal service provider or who bas provided 
sewage disposaJ services: 
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(v) A person that owns and either bas or should have registered an lmderground injection control 
system that disposes of stormwater or sewage, except for a system serving an owner-occupied 
family residence;. and · · 
(vi) A person that has or should have a WPCF Individual St01mwater IBC System Pennit; 
(F) Any violation of an on-site sewage disposal stah1te, rnle, pennit or related order, except for a 
violation committed by the residential owner-occupant; 
(G) Any violation of an underground storage tank statute,· rule, pe1mit or related order if the 
person is the ovmer, operator or pennittee of tvvo to four UST facilities; 
(H) Any violation, except a violation related to a splll or release. of a used oil statute, rule, permit 
or related order committed by a person that is a used oil generator; 
(I) Unless specifically listed under another penalty matrix, any violation of a hazardous waste 
management statute, rule. pennit or ·related order committed by a person that is a conditionally 
exempt generator if the violation does not impact the person's generator status; 
CJ) Any violation of ORS Chapter 459 or any violation of a solid waste statute, rule, permit, or 
related order committed by a local government milt with a population less than 5,000, as 
detennined bv the most recent national census; 
CK) Any violation of the labeling requirements of ORS 459A.675 through 459A.685; and 
CL) Any violation of rigid pesticide container disposal requirements of OAR 340-109-0200 by a 
conditionally exempt generator of hazardous waste. 
{b) The base penalty values for the $2,500 penalty matrix are as follows: 

CA) Class I: 
(i) Major - $2,500 .. 
(ii) Moderate - $1,250. 
(iii) Minor - $625. 
CB) Class II: 
Ci) Major - $1250. 
(ii) Moderate - $625 .. 
(iii) Minor - $300. 
CC) Class III: $200. 
(5) $1,000 Penalty Matrix. 
(a) The $1,000 penalty matrix applies to the following: 
lAJ Unless specifically listed under another penalty matrix, anv violation of an onen hun1inP 
statute, mle, penn_it or related order committed by a residential owner-occupant at the residence; 
(B) Any violabon of OAR 340-256-0100(1), the failure of vehicle to pass the depaiiment vehicle 
inspection program smoke test \:vithin sixty days after receipt ofletter from the department 
indicating that the vehicle was observed with excessive smoke emissions; 
CC) Any violation of an asbestos statute, rule, pem1it or related order committed by the 
residential owner-occupant; 
(D) Any violation of an on-site sewage disposal statute, rule, pemlit or related order of OAR 
chapter 340, division 44 by a residential owner-occupant; 
(E) Any violation of an underground storage tank statute, rule, permit or related order if the 
person is the owner, operator or pennittee of one UST facility; 
(F) Unless specifically li sted under another penalty matrix, any violation of a heating oil tank 
statute, rule. pennit or related order; 
(G) Any violation of a d1y cleaning facility statute, rule, permit or related order; 
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CH) Any violation of a statute, rnk pennit or order relating to disposal of rigid plastic containers, 
except for violation of the labeling requirements under ORS 459A.675 through 459A.685; 
(I) Failure of a person to provide the opportunity to recvcle; 
CJ) Alw violation of a statute, rule, pennit or order relating to \:Vooclstoves, except a violation 
related to the sale of new or used woodstoves; and 
CK) Any violation of an undergrotmd injection control (UJC) system statute, rule. permit or 
related order by a residential owner-occupant, when the UIC disposes of stom1water or sewage. 
(b) The base penalty values for the $1,000 penalty matrix are as follows: 
(A) Class 1: 
(i) Major - $1,000. 
(ii) Moderate - $500. 
(iii) Minor - $250. 
(B) Class II: 
Ci) Major - $500. 
(ii) Moderate - $250. 
(iii) Minor - $125. 
CC) Class Ill: $100. 
Stat. Auth.: ORS 468.020 & ORS 468.090 - ORS 468.140 
Stats. hnplemented: ORS 459.376, ORS 459.995, ORS 465.900, ORS 465.992, ORS 466.210, 
ORS 466.990, ORS 466.994, ORS 467.990, ORS 467.050, ORS 468.090 - ORS 468.140 & ORS 
468.996 

340-012-0145 (Adopted-some co11tent from -0045) 
Determination of Aggravating or Mitigating Factors 
{Cha1tges to section: Provides that if respondent's prior e1tforcement history results in 
aggravation of civil penalty, respo1tdent's history of correcting prior violatio1ts can1tot 
completely negate that aggravation u1tless the Responde11t took extraordinary efforts to correct 
or mi11imize the impacts of the prior violatio11s. l1tcreases penalty in relation to number of 
days of violation. Proposes clarifying language to the mental state factor. Provides that 
respo11de1tt can receive a broader range of credit for their efforts to correct the curre1tt 
violatio1t. Provides for a greater range of optio1ts u1tder the occurrence factor. 
Purpose of sectio1t: To more precisely tailor civil penalty amount to achieve deterrence, 
co1tsiste11cy a1td equity.) 
(1) Each of the aggravating or mitigating factors is determined as described below and then 
applied to the total civil penalty formula in OAR 340-012-0045(2). 
(2) "P'' is whether the resp01iclent has any p1ior significant actions (PSAs). A violation becomes 
a PSA on the date the Formal Enforcement Action in which it is cited is issued. 
(a) Except as otherwise provided in this section, the values for "P" and the finding that supports 
each are as follows: 
CA) 0 if no prior significant actions or if there is insufficient infomrntion on v.'hich to base a 
finding: 
(B) l if the PSA included one Class II violation or two Class III violations.; or 
CC) 2 if the PSA(s) included one Class I or equivalent violation. 
(b) For each additional Class I or equivalent violation in a PSA, the value of "P" is· increased by 
L 
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(c) The value of "P" shall not exceed 10. 
(<l) If any of the PSAs were issued under ORS 468.996, the value of"P" shall be 10. 
(e) In detemlining the value for the PSAs as described above, the department may reduce the 
value by: 
(A) 2 jf the formal enforcement action(s) in ' ;vhich the PSA(s) was cited was issued more than 
three years before the date the cunent violation occurred; or 
(B) 4 if the formal enforcement action(s) in which the PSA(s) was cited was issued more than 
five years before the date the cunent violation occuned. 
CD Ill applying paragraphs (2)(e)(A) or (B), the value of "P" may not be reduced below zero. 
(g) PSAs that are more than ten years old are not included in determining the value for "P". 
(3) "H" is respondent's history of conecting prior significant actions. 
(a) The values for "H" and the finding that supports each are as follows: 
(A) -2 if respondent corrected alJ PSAs; 
(B) -1 if the violations were tmcorrectable and respondent took reasonable eff011s to minimize 
the effects of the violations cited as PSAs; or 
(C) 0 if there is no prior historv or ifthere is insufficient information on which to base a finding 
under subsections (3)(A) or {B). 
{b) The sum of values for "P" and "H" may not be less than 1 unless respondent took 
extraordinary efforts to correct or minimize the effects of the PSAs. fa no case shall the sum of 
the "P" factor and the "H'' factor be less than zero. 
(4) "O" is whether the violation was repeated or ongoing. 
(a) The values for "0" and the finding that supports each are as follows : 
(A) 0 if the violation existed for one day or less and did not recur on the same day, or ifthere is 

insufficient infomrntion on which to base a :finding; 
(B) 2 if the violation recuned on the same .day, or existed for or occurred on from more than one 
day up to and including six days, which need not be consecutive days; 
(C) 3 if the violation existed for or occurred from seven to 28 days, which need not be 
consecutive days; or 
(D) 4 if the violation existed for or occmTed on more than 28 days. which need not be 
consecutive days. 
(b) The department may. at its discretion, assess separate penalties for each day that a violation 
occurs. If the department does so, the 0 factor for each affected violation may be set at 0. 
(5) "M" is the mental state of the respondent. In any case where the findings supp011 more than 
one mental state. the mental state with the highest value will apply. · 
(a) The values for "M" and the finding that supports each are as follows: 
(A) · 0 if there is insufficient information to make a finding regarding the values set fo11h in 
subsections (5)(a)(B) through (S)(a)(E); 
(B) 2 if respondent acted negligently or had constructive knowledge (should have known) that 
its conduct would be a violation. Holding a pennit that prohibits or requires the conduct is 
presumed to constitute at least constructive knowledge and may be actual knowledge depending 
on the specific facts; . 
(C) 6 ifrespondent acted recklessly or had actual knowledge that its conduct would be a 
violation. A respondent that received a previous notice of noncompliance, warning Jetter, pre­
enforcement notice or any fonnal enforcement action for the same violation is presumed to have 
actual knowledge; or · 

78 



(D) 10 ifrespondent acted flawantly. 
(6) "C" is the respondent's efforts to correct the current violation. 
(a) The values for "C" and the finding that supports each are as follows: 
(A) -3 ifrespondent took extraordinary efforts to correct the violation, or took exh·aordinary 
effo1ts to minimize the effects of the violation; 
(B) -2 ifrespondent took reasonable efforts to correct the violation, reasonable affirmative efforts 
to minimize the effects of the violation, or took extraordinary efforts to ensure the violation 
would not be repeated; 
CC) -1 if respondent eventually took eff01ts to correct the violation, or took affinnative efforts t o 
minimize the effects of the violation; 
CD) 0 if there is insufficient infonnation to make a finding or if the violation or the effects of the 
violation could not be coJTected or minimized; or 
CE) 2 ifrespondent did not address the violation as described i11 paragraphs (6)(a)(A) - CD) 
above. 
Stat. Auth.: ORS 468.020 & ORS 468.090 - ORS 468.140 
Stats. Implemented: ORS 459.376, ORS 459:995, ORS 465 .900, ORS 465.992, ORS 466.210, 
ORS 466.990, ORS 466.994, ORS 467.050, ORS 467.990, ORS 468.090 - ORS 468.140, & 
ORS 468.996 

340-012-0150 (Adopt used to be in -0045) 
Determination of Economic Benefit 
{Changes to section: Provides that economic be11efit will .be calculated using the EPA 's BEN 
model (use of the model is no lo11ger discretionary). Cleans up the language. 
Purpose: To more precisely tailor civil p e11alty amount to achieve deterrence, co11siste11cy and 
equity.} 
(1) The Economic Benefit (EB) is the approximate dollar value of the benefit gained and the . 
costs avoided or delayed as a result ofrespondent's violations and noncompliance. The economic 
benefit may be detennin.ed using the U.S. Environmental Protection Agency's BEN computer 
model, as adjusted annually to reflect changes in m arginal tax rates, inflation rate and discotmt. 
rate. Upon request of the respondent, t11e department wiJJ provide t11e name of the version of the 
mode] used and respond to any reasonable request for information about t11e content or operation 
of the model. The model's standard values for income tax rates, inflation rate and discount rate 
are presumed to apply to al] respondents tmless a specific respondent can demonstrate that the 
standard value does not reflect that respondent's actual circumstance. 
C2) In lieu of information specific to the respondent, the department may make,' for use in the 
applicable model, a reasonable estimate of the benefits gained and the costs avoided or delayed 
by the respondent as a result of respondent's violations and noncompliance. 
(3) The department need not calculate economic benefit if the department makes a reasonable 
detemrination that the economic benefit is de mini.mis or if there is insufficient infom1ation 
reasonably available to the department on which to make an estimate under section (2) of this 
rule. 
C4) The department may assess the economic benefit of the violation whether or not it assesses 
any other portion of the civil penalty formula in OAR 340-012-0045. 
(5) The department's calculation of economic benefit may not cause the civil penalty for a 
violation to exceed the maximum civil penalty allowed by rnle or stah1te. However, when a 

79 



violation has extended over more than one day, the department may treat the violation as 
extending over at least as many days of violation as necessary to recover the economic benefit 
calculation. When the purpose of treating a violation as extendjng over more than one day is to 
recover the economic benefit calculation, the department has the discretion not to impose the 
base penalty portion of the civil penalty. Nothing in trus section precludes the department from 
assessing a penalty of up to $10,000 per violation per day. 
Stat. Auth.: ORS 468.020 & ORS 468.090 - ORS 468.140 
Stats. Implemented: ORS 459.376, ORS 459.995, ORS 465.900, ORS 465.992, ORS 466.210, 
ORS 466.990, ORS 466.994, ORS 467.050, ORS 467.990, ORS 468.090 - ORS 468.140, ORS 
& 468.996. 

340-012-0155 (Amended and'renumbered from -0049) 
Additional or Alternate Civil Penalties 
{Changes to sectio11: Adds civil pe11alty amount to be assessed for failure to pay UST fee. 
Removes obsolete sectio11s. Section 1 covers penalties imposed and enforced in. accordance 
with 468.135; Sectio11 2 addresses alternate pe11alties to those assessed under 468.135. 
Purpose of section: To accurately reflect alternate statutory requirements.} 
(1) The following violations and \rjo}ators mav be subject to additional civil penalties as 
specified below: 
(a) In addition to any other penalty prescribed by these rules, any person who intentionally or 
recklessly violates any provision of ORS 164.785, ORS 459.205 - 459.426, ORS 459.705 -
459.790, ORS chapters 465, 466, 467, 468, 468A or 468B or any rule or standard or order of the , 
commission adopted or issued pursuant to ORS 459.205 - 459.426, ORS 459.705 - 459.790, 
ORS chapters 465, 466, 467, 468, 468A, or 468B, that results in or creates the imminent 
likelihood for an extreme hazard to the public health or that causes extensive damage to the 
en\rjromnent, shalJ incur a civil penalty of up to $100,000. When detennini.ng the civil penalty 
sum to be assessed under this subsection, the illrector shall apply the following procedures: 
(A) Select one of the following base penalties after evaluating the cause of the violation: 
(i) $50,000 if the violation was caused intentionally. 
(ii) $75,000 if the violation was caused recklessly. 
(iii) $100,000 if the violation was caused flagrantly. 
(B) Then detem1i_J1e the civil penalty tlu·ough application of the follO\vin_g formula: BP + [(O. l x 
BP)(P + H + 0 + C)] + EB. 
(b) In addition to any other penalty prescribed by these rules, any person who intentionally or 
negligently causes or permits the discharge of oil to waters of the state will incur a civil penalty 
not to exceed $20,000 dollars for each violation. The an10unt of the penalty is clete1mined by 
doubli_ng the penalty derived from application of the $8,000 penalty matrix in 340-012-0140(2) 
and the.penalty calculation formula contained in OAR 340-012-0045. -
Cc) In addition to any other penalty prescribed by these rules, any person who willfully or 
negligently causes or pennits the discharge of oil to state waters will incur, in adilltion to any 
other penalty deri.ved from application of the $10,000 penalty matrix in 340-01 2-0140(2) and the 
penalty calculation form ula contained in OAR 340-012-0045, a civil penalty commensurate with 
the amount of damage incurred. The an10Lmt of the penalty will be dete1mined by the director 
with the advice of the director of the Oregon Depmtment of Fish and Wildlife. In detem1i1ling 
the amount of the penalty. the director may consjder the gravity of the viola6on, the previous 
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record of the violator i11 complying with the provisions of ORS 468B.450 to 468B.460, and such 
other considerations the director deems appropriate. 
(d) In addition to any other penalty prescribed by these rnles, any person who has care, custody 
or control of a hazardous waste or a substance that would be a hazardous \Vaste except for the 
fact that it is not discarded, useless or unwanted will incur a civil penalty according to the 
schedule set forth in this subsection for the destruction, due to contamination of food or water 
supply by such waste or substance, of any of the following wildlife that are property of the state: 
(A) Each game mammal other than mountain sheep, mountain goat, elk or silver gray squirrel, 
$400. 
(B) Each mountain sheep or mountain goat, $3,500. 
(C) Each elk, $750. 
(D) Each silver gray squirrel, $10. 
(E) Each game bird other than wild turkey, $1.0. 
(F) Each wild tmkey, $50. 
CG) Each game fish other than salmon or steelhead trout, $5. 
(H) Each salmon or steelhead trout, $125. 
(I) Each fur-beari.ng mammal other than bobcat or fisher, $50. 
(.T) Each bobcat or fisher, $350. 
(Kl Each specimen of any wildlife species whose survival is specified by the wildlife laws or the 
lavvs of the United States as threatened or endangered, $500. 
(L) Each specimen of anv wildlife species othe1wise protected by the wildlife Jaws or the Jaws of 
the United States, but not otherwise referred to in this subsection, $25. · 
(e) Any owner or operator ofa confined animal feeding operation who has not applied for or 
does not have a pem1it required by ORS 468B.050 shall be assessed a civil penalty of $500. 
(2) The following violations are subject to the civi l penalties specified below. in lieu of civil 
penalties calculated pursuant to OAR 340-012-0045: 
(a) Until December 31, 2005, whenever an underground storage tank fee is due and owing m1der 
ORS 466.785 or 466.795, the director may issue a civil penalty of up to $100 for each day the fee 
is due and owing. 
(b) Untll December 3]. 2005, the department will assess a field penalty as specified under OAR 
340-150-0250 for all Class II violations under OAR 340-012-0067 unless the deparhnent 
detennines that an owner, operator or pem1ittee is not eligible for the field penalty. In such 
cases of ineligibility. the penalty will be calculated according to the procedures in OAR chapter 
340, division 12. 
( c) Any owner or operator of a vessel discharging ballast water in violation of ORS 783.635 may 
incur a civil penalty not to exceed $5,000 for each violation. In detem1ining the amount of the 
penalty, the director will consider whether the violation was intent:ional, negligent or without any 
fault and \:-.1ill consider the quality and nature ofrisks created by the violation, the previous 
record of the violator in complying with the provisions of ORS 468B.450 to 468B.460, and such 
other considerations the director deems appropriate. 
(d) Any owner or operator of.a vessel violabng the ballast water reporting requirements in ORS 
783.640 will incm a civil penalty not to exceed $500 per violation. 
Stat Auth.: ORS 468.020, ORS 468.140, ORS 468.996 & 2001 c.754 sec. 13 
Stats. Implemented: ORS 466.992, ORS 466.994, ORS 468.140, ORS 468.996, ORS 468B.220, 
ORS 468B.450, ORS 783.992 & 2001 c.754 sec. 13 
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340-012-0160 (Adopted-mostly new, some from -0045) 
Department Discretion R egarding Penalty Assessment 
{Changes: Allows Department to increase the penalty matrix by a level if dobtg so will achieve 
specific deterrence. 
Pwpose: To increase equity.) 
(1) The department has the discretion to increase a base penalty determined under OAR 340-012-
0140 to that derived using the next lughest penalty matrix. Factors that may be take11 into 
consideration include the respondent's compli ance history, the likelihood of futme violations, the 
degree of environmental or human health impact, the deterrence impact and other similar factors. 
(2) In detem1ining a civil penalty, the director may reduce any penalty by any amount the 
director deeins approp1iate if the violator has voluntarily disclosed the violation to the 
department. ln deciding whether a violation has been vo.luntaril y disclosed, the director may take 
into account any conditions the director deems appropriate, including whether' the violation was: 
(a) Discovered through an environmental auditing program or a systematic compliance program; 
Cb) Voluntaiily discovered; 
(c) Promptly disclosed: 
(d) Discovered and disclosed independent of any government or a third pa1iy activity or 
investigation; 
(e) Corrected and remedied; 
CO Prevented from recuning; 
(g) Repeated; 
(h) The cause of significant harm to human health or tl1e environment; and 
(i) Disclosed ai1d corrected in a cooperative manner. 
(3) Regardless of any other penalty amount bsted in this division, the director has the discretion 
to increase the penalty to $10,000 per violation per day of violation based upon the facts and 
circumstances of the individual case. 
( 4) For violations of a depaitment-issued pennit with more than one pennittee, the department 
will issue separate civil penalties to each permitt.ee. unless inappropriate, given compliance 
objectives, iJ1cluding the level of deteneoce needed. 
Stat. Auth.: ORS 468.020 & ORS 468.090 - ORS 468.140 
Stats. Implemented: ORS 183.090, ORS 183.415, ORS 459.376, ORS 459.995, ORS 465.900, 
OKS 465.992, ORS 466.210. ORS 466.994, ORS 466.996, ORS 467.050, ORS 467.990, ORS 
468.090 - ORS 468.140 & ORS 468.996 

340-012-0162 (Adopted- some content from -0045) 
Inabilitv to Pav the Penalty 
{Changes: New Section, but moved fro in old areas. No substantive changes.) 
(1) After a penalty is assessed, the department may reduce any penalty based on the respondent's 
inability to pay the full penalty amount. If the respondent seeks to reduce the penalty, the 
respondent must provide to the depmtment evidence supporting respondent's inability to pay the 
full penalty arnmmt in a form required by the department. 
(2) If the respondent is cluTently unable lo pay the full penalty amount, the first option is lo place 
the respondent on a payment schedule with interest.· The clepaitment may reduce the penalty only 
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after determining that the respondent is unable to meet a payment schedule of a length the 
department determines is reasonable. 
(3) In detem1ining the respondent's ability to pay a civil penaltv, the department may use the U.S . . 
Enviromnental Protection Agencv's ABEL computer model to detennine a respondent's ability to 
pay the full civil penaltv amount. Upon respondent's request, the department will provide 
respondent the name of the version of the model used and respond to any reasonable request for 
infonnation about the content or operation of the model. 
( 4) The department, at its discretion, may refuse to reduce a civil penalty after perfom1ing the 
ability to pay analysis. In exercising this discretion, the department may take into consideration 
anv factor related to the violations or the respondent, including but not limited to the 
respondent's mental state, whether the respondent has conected the violation or taken efforts to 
ensure the violation will not be repeated, whether the respondent's financial condition poses a 
serious concern regarding respondent's the ability to remain i11 compliance, respondent's future 
ability to pay, and respondent's real prope11y or other assets. 
Stat. Auth.: ORS 468.020 & ORS 468.090 - ORS 468.140 
Stats. Implemented: ORS 183.090, ORS 183.415, ORS 459.376, ORS 459.995, ORS 465.900, 
ORS 465 .992, ORS 466.210, ORS 466.994, ORS 466.996, ORS 467.050, ORS 467.990, ORS 
468.090 - ORS 468.140 & ORS 468 .996 

340-012-0165 (Amended a11d re11um_bered from-0048) 
Stipulated Penalties 
{Changes: No substa11tive cha11ges.) 
Nothing in OAR chapter 340, division 12 affects the ability of the commission or director to 
include stipulated penalties il1 a Mutual Agreement and Order, Consent Order, Consent Decree 
or any other order or agreement issued under ORS Chapters 183, 454, 459, 465, 466, 467, 468, 
468A, or 468B. 
Stat. Auth.: ORS 468.020 
Stats. Implemented: ORS 183.090, ORS 183.415, ORS 459.376, ORS 459.995, ORS 465.900, 
ORS 465.992, ORS 466.210, ORS 466.990. ORS 466.994, ORS 467.050, ORS 467.990. ORS 
468.090-0RS 468.140 & ORS 468.996 

340-012-0170 (Amended and re11umberedfrom -0047) 
Compromise or Settlement of Civil Penaltv by Department 
{Changes: No substantive changes.) 
(l) Any time after service of the formal enforcement action, the department may cori1promise or 
settle any civil penalty at any amount that the department deems appropriate. 
(2) fo determining \;vhether a penalty should be compromised or settled, the department may take 
into accow1t the following: 
(a) New infom1ation obtained through further investigation or provided by respondent that 
relates to the penalty detennination factors in OAR 340-012-0045; 
(b) The effect of compromise or settlement on deterrence; 
(c) Whether respondent l1as or is vl illing to employ extraordinary means to correct the violation 
or maintain compliance; 
(d) \J./hether respondent has had any previous penalties that have been compromised or settled; 
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(e) Whether respondent has the ability to pay the civil penalty as detennined by OAR 340-012-
0160; 
(f) Whether the compromise or settlement would be consistent with the depaiiment's goal of 
protecting the hwnan health and environment; and 
(g) The relative strength or weakness of the department's evidence. 
Stat. Auth.: ORS 468.020 
Stats. Implemented: ORS 183.090. ORS 183.415, ORS 459.376, ORS 459.995.'0RS 465.900, 
ORS 465.992, ORS 466.210, ORS 466.990, ORS 466.994, ORS 467.050, ORS 467.990, ORS 
468.090 - ORS 468.140 & ORS 468.996 
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List of EQC Decisions, January, 1996 -December, 2003 

1. 01/18/1996, Mcinnis, David, Case No. WQfW-NWR-94-311 
Facts: Mclnnis's employees washed out chemical toilets and discharged automotive 
fluids on the property. The wash water ran off into a Portland storm sewer. After 
subsequent violations of automotive fluids into catch basins which drained into the 
Deering Canal, McIIU1is was fined by DEQ for discharging waste into the waters of the 
state. 
Legal Issues: 1) Is disc_harging waste into a catch basin which drains into Deering Canal 
discharging into "waters of the state?" 
Hearing Officer: Yes. 
2) Were automotive fluids pollution under ORSB.005(3)? 
Hearing Officer: Yes, because the definition is very broad and includes discharges that 
change the taste or odor of water. Automotive fluids change the taste and odor of water. 
The discharge would also tend to render such waters harmful to public health or to fish. 
Discharge of such fluids was pollution. 
EQC Held: EQC upheld the hearing officer's Hearing Order. 
Argument: Appellant Mclnnis argued on the facts not the law. 

2. 01/28/1997, Henry, Russell R., Case No. AQOB-WR-94-289 - · , 
Facts: Henry was fined for open burning of demolition waste within six miles of the:­
corporate city limit of Salem·. 
Legal Issue: Are the DEQ and EQC bound by procedural court rules and custom? : ·'· . 
Henry 's Argument: · DEQ's Notice of Appeal and Answering Brief and Motion to Deny 
should be dismissed for procedural shortcomings. . , 
EQC Held: The EQC found that the EQC is not bound by court rules or customs .·. / ; ·. 
regarding either form or style of pleadings. DEQ's Notice was legally adequate. The 
Commission can increase a civil penalty assessed without remand to the hearings officer 
if a) there is sufficient notice to the parties and b) the evidence to support the increase is 
in the record from the hearing below or the Commission can re-open the record for 
·additional evidence if a party so moves. EQC upheld the decision of the hearings 
officer. 
Appeal: Henry appealed the case to the court of appeals, but later settled with the DEQ, 
agreeing to pay a fine. 

3. 05/02/1997, Compton, John M., Permit No. 95-014 
(Not a Division 12 case.) 
Facts: Case involves the revocation and request to decommission a sewage disposal 
system. 
Legal Issue: Can an on-site construction permit be revoked once construction is 
complete? 
DEQ 's Argument: DEQ can revoke an on-site construction permit once construction is 
complete. 
Compton's Argument: DEQ has no legal authority to order the decommissioning of the 
system since there was no factual basis for the finding of the public health or water 
pollution hazard. 
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Hearing Officer Held: Once construction of the system is complete, the Department does 
not have authority to revoke the on-site construction permit and must seek 
decommissioning of the system through enforcement proceedings. 
EQC Held: EQC confirmed the decision of the hearings officer. EQC agreed that under 
340-71-160, DEQ is required to institute a separate enforcement proceeding to order 
decommissioning of an on-site system once construction has been completed and a 
Certificate of Satisfactory Completion has been issued. 
Furthermore: EQC directs DEQ to proceed with rulemaking, as appropriate, to clarify 
whether an on-site construction permit continues as an operating permit after construction 
is completed. 

4. 08/1111998, City of Coos Bay, Case No. WQMW-WR-96-277 
Facts: The city obtained an NPDES permit. After a pipe ruptured between the treatment 
plant and sludge lagoon, DEQ fined the city for discharging wastes that reduced the 
quality of state waters below the EQC' s water quality standard. Additionally, the city 
was found in violation of a condition of its NPDES permit. 
Legal Issue (1): Does the City incur liability under the statute and rules because of 
violations due to its failure to effect permanent repairs to the pressure pipeline prior to its 
rupture and spill? 
City's Argument: Argues that not conducting a permanent repair was not a violation 
under the statutes and rules for which penalties or orders could be imposed. 
EQC Held: The disposal of sewage can be hazardous to the health and welfare· of the ·· 
public. Even though the City did not:intentionally direct the partially-treated sewage into 
the bay, its acts or omissions were the cause of the sewage entering the bay and were 
sufficient to meet any "placement," "cause pollution" or "discharge" requirements of the 
statutes or rules. Likewise, the City's choice not to repair the pipeline led to its permit 
v iolation, so it is responsible. 
Legal Issue (2): Can a party be liable under ORS 468B.050(1) for a discharge when the 
party has an NPDES permit? 
City's Argument: As long as it had a permit, it could not be held to violate ORS 
468B.050(1). 
EQC Held: The city is lia.ble under ORS 468B.050. The city's interpretation is 
inconsistent with the exp1ess language in the slalule and the statutory scheme as a whole. 
Legal Issue (3): Can a party be liable under ORS 468B.050(l)(b) for discharging wastes 
into the waters of the state without a permit authorizing such discharge if it has not been 
proven the party had the intent to violate the statute? 
City's Argument: Based on the word "discharge" in the statute, a party must intentionally 
mean to violate the statute for it to be a violation, and this mens rea must be proven. 
EQC Held: No, strict liability applies for violations of ORS 468B.050. Strict liability is 
the 1ongstanding custom ofEQC and DEQ. Nothing in the statute leads the EQC to 
believe "discharge" was meant to be read to require intent. Strict liability for 
administrative violations follows from ORS 468.130(2)(£). When the legislature has 
intended to require a culpable mental state, it has generally done so expressly. Strict 
liability is more consistent with the general legislative policies governing water quality 
protection. 
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Legal Issue(4): Can a party be liable under ORS 468B.050(1)(b) for discharging wastes 
that reduce the quality of state waters below the water quality standard established by the 
EQC when it has not been proven the party had the intent to violate the statute? 
City's Argument: a) There is a legislative scheme evident in ORS 468B.025(l)(a) which 
requires proof of negligence and in ORS 468B.025(1 )(b) which requires proof of intent. 
b) The City argues the verbs "cause," "discharge" and "violate" in the statute show an 
intent requirement. c) The City argues that since the violations are also public nuisances, 
it should be inferred a culpable mental state is required. 
EQC Held: Yes, a party is liable under this statute without proof of intent to violate the 
statute. a) The statutes referred to do not establish a widespread legislative intent to 
require proof of intent. When placed in their historical context, these statutes can not be 
viewed as proving any general rule regarding an intent requirement. b) The plain 
ordinary meaning of these verbs do not require or suggest intent be an element of the 
violation. c) The EQC finds no relevance in the fact that ORS 468B.025(3) finds these 
violations are also public nuisances. The legal authority relied upon by the City applies 
only to tort suits brought by a private party to recover money damages. 
Appeal: _The Oregon Court of Appeals reversed the EQC on the fine given under ORS 
468B.050(1)(a) (Legal Issue 2 above). The Court of Appeals held that ORS 
468B.05Q.(l)(a) establishes when a permit is required but says nothing about violations of 
that permit. · The EQC's contention that any discharge in violation of the conditions of a · 
permit amounts to discharging without a permit in violation of 468B.050(1)(a) is wr:0ng. 
The Court held that violations of a permit are covered under ORS 468B.025(2), and that 
the two statutes are desigi1ed to work together. : ; 

5. · 10/30/1998, Ferguson, William H., Case No. AQFB-WR-96-351 -~ 

Facts: Ferguson (respondent) removed a sample of duct wrap for testing from a ~ .··· 1:: 

renovation project after he had been informed by a Department Asbestos Control Analyst 
that the wrap might contain asbestos. Respondent was fined for not following ORS and 
OAR asbestos rules. 
Legal Issue (1): Was Respondent (Ferguson) engaged in an "asbestos abatement project" 
before his notification from the Asbestos analyst that his site might contain asbestos? 
Hearing Officer: No. Despite the definition in OAR-340-032-5590(3) and the strict 
liability in ORS 468.140(1)(£), Respondent was not engaged in an asbestos abatement 
project before the asbestos notification. He had taken all reasonable steps, so liability did 
not attach prior to notification. (* For some reason, this led the hearings officer not to 
apply liability directly after notification as well, unlike the ECQ.) 
DEQ: Strict liability applies to the respondent's violation. 
ECQ Held: Strict liability does apply in this situation. When the Respondent handled 
the material after learning it might contain asbestos, liability attached. The hearings 
officer erred in his determinations on this matter. 
Legal Issue (2): When the Respondent bagged and removed the material, did he violate 
OAR 340-32-5620(1) by failing to notify the DEQ of an asbestos abatement project? 
ECQ held: Since the Respondent did not know the material in the building contained 
asbestos (because it had not yet been tested), and since the Respondent was only involved 
in the asbestos abatement to the extent that he bagged an initial sample, it is not 
appropriate to assess violation under this provision of the rule. 
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6. 03/17/2000, Cascade General, Case No. HW-NWR-97-176 
Facts: Cascade flushed Tectyl products through the engines of a Navy ship. After the 
job, Cascade hired a company to take the used Tectyls, along with used oil, away for 
recycling. 
Legal Issue 1: Were the Tectyls hazardous waste? 
Cascade General's Argument: No, the Tectyls were used oil and, thus, exempt from the 
definition of hazardous waste and the manifest requirement. 
DEQ 's Argument: The Tectyls were hazardous waste because the flashpoints of Tectyls 
were less than 140 degrees Fahrenheit, a characteristic of hazardous waste. DEQ 
interpreted the definition of used oil in EQC's rules to exclude corrosion inhibitors such 
as Tectyls. 
EQC held: The Tectyls were hazardous waste. Since the Tectyls have a low flashpoint 
characteristic of hazardous waste, Cascade General had the burden of proving they were 
not. Cascade General's affirmative defenses fail because a) the Tectyls were not a virgin 
commercial product; b) the Tectyls were not mixed with enough oil to raise their 
flashpoint above the hazardous waste characteristic, and the mixing took place after 
property transfer; and c) the Tectyls do not fall under the "used oil" exception because 
some of the Tectyls which were disposed of had not been run through the ship, so they 
were not "used." (The EQC did not reach the question of whether the Tectyls which had 
been run through the ship qualified as "used oil.") 
Legal Issue 2: Did Cascade perform an adequate hazardous waste determination? ! · 
DEQ 's Argument: Cascade General did not perform a correct determination as it did riot . 
arrive at an accurate conclusion. 
Hearing Officer: Found Cascade did perform an adequate hazardous waste determination. 
Cascade's determination revealed the Tectyls had a characteristic of hazardous waste. -It 
simply discounted the results. · · 
EQC Held: A majority of the Commission failed to either affirm or reverse the Hearing 
Officer's decision, so the Hearing Officer's decision on this point stands. 

7. 12119/2001, Reggie H. Huff, Case No. WQ/I-NWR-00-125 
Facts: Huff discharged a solution containing ethylene glycol and metal leaching into a 

storm drain, believing it was connected to the city' s sanitary system. 
Legal Issue 1: Was the waste "likely to escape or be carried into waters of the state" as 
prohibited in ORS 468B.025(1)? 
Huff's Argument: The ethylene glycol solution was dumped down a storm drain which 
connected to a dry sump system. Since the solution would have been absorbed by the 
ground, the solution would never reach any waters of the state, including groundwater. 
DEQ 's Argument: · The dry sump system is designed so fluid held within can seep into 
the surrounding ground, which can contain groundwater. Rainwater can flush the dry 
sump system, driving fluid into the ground and groundwater. Therefore, any fluid placed 
in a dry sump system can reach waters of the state. 
Hearing Officer: Held that the fluid put into dry sump system fell under 468B.025 
prohibition against placing waste in a location where such wastes are "likely to escape or 
be carried into the waters of the state by any means ... " 
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EQC Held: The EQC affirmed the order of the Hearing Officer with the following 
clarification: "The Commission concludes the term "likely" as used in ORS468B.025 
should be given its ordinary and common meaning and applied on a case-by-case basis. 
The Hearing Officer correctly found that the waste water was placed in a storm drain. 
The storm drain was designed to convey storm water into the surrounding ground and 
groundwater. Under these circumstances, the waste water was placed in a location where 
it was likely to reach waters of the state." 
Appeal: Reggie Huff has appealed the EQC decision to the Court of Appeals. The 
appeal is ongoing. 

8. 02/1112002, Ronald C. LaFranchi, Case No. WP/M-SPWR-00-009 
Facts: A LaFranchi truck carrying gasoline collided with a pickup truck. The tanks of 
gasoline rolled down an embankment near Knowles Creek. After all the clean up, some 
gasoline still made it into Knowles Creek. The LaFranchi truck driver was found 
negligent for his role in the accident. 
Legal Issue: When a Respondent's employee acts negligently, is it correct to assign a 
negligent "R" factor to the Respondent when calculating the penalty formula? 
LaFranchi 's Argument: Ron LaFranchi was not negligent, so he should not be penalized 
for negligence. 
DEQ 's Argument: An employer is responsible for his employees. 
Hearing Officer: The DEQ cannot penalize the Respondent for the negligence of his 
employee. The DEQ would have to establish that the Respondent himself acted 
negligently. In this case, the DEQ would have to prove the Respondent had knowledge· 
that his employee was in some way deficient and failed to act on that knowledge. "· ·. 
EQC Held: Under OAR 349-012-0045(1)(C)(D), "the act of the respondent" includes 
both direct acts and also the acts of employees for which the Respondent is legally ... · 
responsible. As long as an employee is acting within the scope of his employment, his 
employer is responsible for his actions. Therefore, the DEQ was correct in assessing the 
Respondent with a negligent "2" penalty in its penalty formula on the basis that the 
Respondent's employee was proven negligent in this action. 

9. 08/20/2002, City of Scappoose, Case No. WQ/M-NWR-00-010 
Facts: The City of Scappoose's representative incorrectly conducted NPDES monitoring 
tests and intentionally reported inaccurate data. A DEQ inspection led to the bad 
reporting becoming known. 
Legal Issue 1: Did the respondent violate a condition of its NPDES permit by 
intentionally reporting false test results on its discharge monitoring report? 
DEQ Argument: The City of Scappoose, acting through its plant superintendent, 
Wabschall, intentionally reported false test results on the monthly DMR for December 
1998 the City filed with DEQ, and thus violated its NPDES permit. 
The City 's Argwnent: Wabschall' s actions do not meet the definition of "intentional" in 
the DEQ administrative rules. Since Wabschall knew the data from the tests were 
inaccurate, his estimates based on that data were not intentionally false. He believed his 
estimates had a sound basis. 
Hearing Officer: Under the permit conditions, the city was required to report accurate 
test results reached by following specified test methodology. Wabschall'$ estimating 
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obviously did not satisfy the permit requirements, so he was intentionally reporting 
inaccurate data. Thus, the City of Scappoose violated its NPDES permit monitoring 
condition. 
Legal Issue 2: If respondent intentionally reported false test results, was its conduct 
flagrant? 
DEQ Argument: When he reported inaccurate monitoring data, Wabschall committed a 
flagrant violation. 
Hearing Officer: The DEQ did not prove by a preponderance of the evidence that 
Wabschall consciously set out to commit the violation. Acting fragrantly implies 
planning or deliberately setting out in advance to violate the law. Although Wabschall 
had a knowledge of the law and the NPDES permit provisions, the DEQ did not prove 
that he set out to violate the law. If Wabschall had planned to violate the law, he could 
have recorded false test data which would have made it nearly impossible to discover the 
violation. In this case, he recorded his flawed test results and admitted he had used 
estimates when asked. He did intentionally report false test values, but DEQ did not 
prove he flagrantly did so. 
EQC Held: Affirmed the Hearing Order of the Hearing Officer. 
Appeal: The City of Scappoose has appealed the EQC decision to the Court of Appeals 
on the grounds that the order erroneously interprets provisions of law and that a correct 
interpretation of the law would result in no civil penalty. The case has been settled and 
the City withdrew its appeal. 

lO. 01 /09/2003, Caleb Siaw, Case No. WQ/D-NWR-99-186 ; ·· ~ ' ' · 
Facts: .Respondent signed an MAO with the DEQ regarding a sewage system the .' .. · ,_ ! 

respondent operates at his mobile home park. Despite agreeing to in the MAO, the '· 
respondent failed to submit informatioµ to complete his application for a WPCF permit · 
Despite agreeing to in the MAO, _the respondent failed to submit holding tank receipts for 
the previous month. 
Issues: The main issues in the case do not involve any interpretation ofDEQ Division 12 
statutes or regulations and, therefore, are not reported here. 
Legal Issue: Under ORS 468.140, does the DEQ have the discretion to issue a fine 
based upon one daily civil penalty for each month a violation occurred, or must the DEQ 
eilher issue a fine for only one day of violation or every day of violation? 
Hearing Officer: The DEQ can assess a penalty based upon one daily civil penalty for 
each month a violation occurred. Although the DEQ did not specify the day of each 
month on which it sought penalty (which the DEQ should have done), it did state that it 
elected a penalty for each month in which a daily violation occurred. Thus, the DEQ was 
essentially acting within its statutory power. 
EQC Held: Affirmed the Hearing Order of the Hearing Officer. 
Appeal: Caleb Siaw has appealed the EQC decision to the Court of Appeals. The appeal . . 
1s ongomg. 
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11. 01 /30/2003(EQC Appeal date), Jackson & Sons, Case No. 02-GAP-00020 
Facts: Jackson & Sons mounded pea gravel around a 2500 gallon aboveground tank full 
of gasoline and applied for and obtained an underground storage tank permit from the 
DEQ. After receiving a letter from DEQ to stop using the tank, Jackson & Sons removed 
the pea gravel. 
Legal Issue: Does Jackson's tank ineet the legal definition of an underground storage 
tank subject to EQC regulation? 
Jackson Argument: Commonsense shows the tank was not beneath the surface of the 
ground. Since the regulations define underground storage tanks as those tanks "beneath 
the surface of the ground," this tank was not an underground storage tank. 
DEQ Argument: A tank, including pipes, is an underground storage tank when ten 
percent or more is "beneath the surface of the ground." OAR 340-150-0010 (adopting by 
reference 40 CFR 280.12) defines "beneath the surface of the ground" as "beneath the 
surface of the ground or otherwise covered with earthen materials." Jackson's tank was 
not under the ground; however, the tank was more than ten percent covered with earthen 
materials, thus meeting the definition of "beneath the surface of the ground." Therefore, 
the tank was an underground storage tank under the EQC's rules. 
Hearing Officer: Jackson's tank did not meet the definition of an underground storage 
tank because it was not beneath the surface of the ground. DEQ did not meet its burden 
of proof, showing this tank meet the definition. By administrative rule, DEQ adopted the 
definition of underground storage tank prescribed by the US EPA in 40 CFR 280. OAR 
340-150-0002. These statutes and rules characterize an underground storage tank as · 
"beneath the surface of the ground." The· descriptive phrase "beneath the surface of the . . 
ground" is .not given a specific or peculiar meaning by statute or rule. · 1 

· EQC Held: At the hearing, the EQC affirmed the Hearing Officer's Hearing Order.··:. 
. . '· 

12. 05/08/2003, Pegasus Corporation, Case No. AQ/AB-WR-02-059 
Facts: Pegasus Corporation (Pegasus) allowed a contractor to perform an asbestos 
abatement project without a license on a facility it operated. 
Legal Issue: Was Pegasus an "owner or operator" such that it would be required to 
ensure that only licensed asbestos abatement contractors remove asbestos-containing 
siding from a FedEx Terminal in North Bend, Oregon? 
Pegasus Argument: Pegasus argued that it was not the operator of the FedEx Terminal, 
and was not responsible for ensuring that only a licensed asbestos abatement contractor 
remove the asbestos-containing siding. 
DEQ Argument: Pegasus was an operator of the FedEx Terminal, and was responsible 
for ensuring that only a licensed asbestos abatement contractor remove the asbestos­
containing siding. 
Hearing Officer: Although the term "owner or operator" was not defined at the time of 
the alleged violation, the term was defined under ORS 465.200(19) of the Hazardous 
Waste and Hazardous Materials I chapter, and because asbestos is defined as a hazardous 
substance under ORS 465.200(15), Pegasus had notice as a lessor and lessee of the FedEx 
Terminal that any act committed in violation of ORS 468.715(1) and OAR 340-248-
0110(2) was done at its peril. DEQ's policy of treating lessors as "owners or operators" 
was consistent with the definition provided under ORS 465 .200(15). 
EQC Held: The EQC affirmed the Hearing Officer's Order. 
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13. 12/4/03, Luhr Jensen & Sons, Inc., Case No. LH/HW-ER-01-275 
Facts: Luhr Jensen & Sons, Inc. (Luhr Jensen) is a privately held Oregon corporation 
that manufactures fishing lures and other products in Hood River, Oregon. Luhr Jensen 
operates three facilities in Hood River. The fishing lure manufacturing process generates 
regulated hazardous wastes from electroplating and painting of lures and other products. 
As a result ofDEQ inspections in August 2001, DEQ issued a Notice of Assessment of 
Civil Penalty in April 2002. The Notice alleged that Luhr Jensen committed 11 
hazardous waste violations and three water quality violations and assessed penalties 
totaling $66,534 for the 14 alleged violations. Prior to the contested case hearing in this 
case, the Department amended its Notice and reduced the penalties for the hazardous 
waste violations from $66,354 to $34,801. The hearing officer upheld the amended 
proposed penalty in its entirety, and Luhr Jensen appealed to the Commission. 
Legal Issues: Did Respondent commit several of the hazardous waste violations? Did 
Respondent violate its general NPDES permit by failing to monitor stormwater and 
submit discharge monitoring reports? Is the proposed civil penalty warranted? 
Hearing Officer: Upheld all of the civil penalties in total. 
EQC Held: Respondent committed all of the alleged violations. During the argument, 
the Department agreed with the petitioner to reduce the "R" factor for one of the 
hazardous waste violations from 6 ("intentional") to 2 ("negligent"), thereby reducing the 

. penalty from $34,801 to $34,401. . >. .-., · . .-, 

14. 12/4/03, American Exchange Services, Inc., Case No. AQ/A-WR-98-186 
. Facts: Respondent is an Oregon corporation that acts as a facilitator for tax-deferred.1 

exchange transactions under thelntenialRevenue Code. As part of these tax-deferred . 
' exchanges, Respondent temporarily holds legal title to real property on behalf of its . 
customers so they can take advantage .of tax deferrals. Respondent held legal title to real 
property and its improvements in Medford. Respondent entered into a real property 
exchange agreement with its agent William Ferguson giving Ferguson authority to 
manage, operate, maintain and repair the property. During the course of the agreement, 
Ferguson had the building on the property demolished. The building contained asbestos. 
Legal Issues: Who is responsible for the asbestos-related violations? As a section 1031 
exchange company, is Respondent exempt from iiabiiity? Can Respondent assert 
affirmative defenses not raised in its answer? Can the negligence of Respondent's agent 
be imputed to Respondent when the negligence is at least in part based on the agent's 
prior knowledge? 
Hearing Officer: Upheld the violation citations and the penalty, except gave 
Respondent credit for cooperativeness for having the openly accumulated asbestos­
containing material cleaned up, which the Department had not. 
EQC Held: The Commission upheld the hearing officer's decision in its entirety. 
Respondent cannot assert affirmative defenses or legal arguments that were not raised in 
its answer. Ferguson's negligence can be imputed to Respondent even though the 
negligence is at least in part based on Ferguson's prior knowledge. 
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DEPARTMENT OF ENVIRONMENTAL QUALITY 
NOTICE OF PROPOSED RULEMAKING HEARING 

A Statement of Need and Fiscal Impact accompanies this form. 

Department of Environmental Quality OAR Chapter 340 
Agency and Division Administrative Rules Chapter Number 

Rachel Sakata 503-229-5659 
Rules Coordinator _Telephone 

811 SW Sixth Ave., Portland , OR 97204 Sakata.Rachel@deq.state.or.us 
Address/e-mail 

HEARINGS 
~ . 

1/26/04, 6:30 p.m. State Office Building. 700 S.E. Emigrant. First Floor Conf. Room, Room 130, Pendleton, OR 97801 Anne Price or Jane Hickman 
Hearing Date, Time Location Hearings Officer 

. . 1/27/ 04. 6:30 p.m. DEQ. 2146 NE 4th. Bend. OR 97701 
Hearing Date, Time Location 

1/28/0( 2:00 p.m. DEQ. 811 SW 5th Avenue. Rm. 3 A/B. Portland, OR 97204 
Hearing Date, Time Location 

Anne Price or Jane Hickman (DEQ Employees) 
Hearings Officer 

Anne Price or Jane Hickman (OEQ Employees) 
Hearings Officer 

1/28/04, 6:30 p.m. DEQ, 750 Front St. NE, Ste 120. Salem, OR 97301 Anoe Price or Jane Hickman {DEQ Employees) 
Hearing Date Time Location Hearings Officer 

1/29/04, 6:30 p.m. Community Justice Center, 1101 W. Main St., Medford. OR 97501 Anne Price or Jane Hickman (DEQ Employees) . 
Hearing Date, Time Location Hearings Officer 

Are auxiliary aids for persons with disabilities available upon advanc-e request? XYes No 

LAST DAY FOR PUBLIC COMMENT: JANUARY 30, 2004, 5:00 p.m. 

RULEMAKING ACTION 

ADOF?T: 340-012-0058; 340-012-0072; 340-012-0079; 340-012-0097; 340-012-0130; 340-012-0145; 340-012-0150; 340-012-0160; 340-
012-0162 

\... 

AMEND: 340-012-0026; 340-012-0030; 340-012-0041; 340-012-0045; 340-012-0050; 340-012-0055; 340-012-0060; 340-012-0065; 
340-012-0066; 340-012-0067; 340-012-0068; 340-012-0073; 340-012-0081; 340-012-0082; 340-012-0083; 340-150-0250 

REPEAL: 340-012-0028; 340-012-0035; 340-012-0046, 340-012-0052 

- .. AMEND AND RENUMBER: 340-012-0040 to 340-012-0038; 340-012-0071to340-012-100; 340-012-0072 to 340-012-0105; 340-012-
0090 to 340-012-0135; 340-012-0042 to 340-012-0140; 340-012-0049 to 340-012-0155; 340-012-0048 to 340-0012-0165; 340-012-0047 
to 340-012-01 70 · 

Stat. Auth.: ORS 459.376(1); ORS 459.995; ORS 468.020(1); ORS 468.035(1)0); ORS 468.045(1)(c); 465.900; ORS 466.210; ORS 
466.990; ORS 466.992; ORS 466.994; ORS 783.992 

Other Authority: 

Stats. Implemented: ORS 454.635 - ORS 454.645, ORS 459.376, ORS 459.995, ORS 465.900, ORS 466.210, ORS 466.990 - ORS 
-_ '466.994, ORS 468.090 - ORS 468.140, ORS 468.996, ORS 468B.025, ORS 468B.220 & ORS 468B.450; ORS 783.992 

RULE SUMMARY 

The proposed rules apply to individuals, businesses, and federal, state and local government agencies against whom the Department 
enforces its rules and enabling statutes. These proposed rules do not create any new duties for the regulated community but, due to 
proposed changes in base penalties, matrix assignments, classifications and selected magnitudes, penalty amounts for a given violation 
may increase or decrease if a given violation is referred for formal enforcement. Some of the main changes to the Division 12 rules 
include: 



• Clarifying the differences between informal, pre-enforcement and formal enforcement processes. 
• Including more individual violation classifications which historically have been classified under the general, "default" classificati, 
• Adjusting violation classifications in all programs which may increase or decrease the civil penalty calculated for those violations. 
• Modifying the penalty matrices, including increasing the values of the $10,000 penalty matrix, adding a new intermediate penalty 

matrix to start at $6,000, increasing the vaiues for the $2,500 matrix, decreasing the values for the $1,000 matrix and eliminating the 
$500 penalty matrix. The matrices have also been modified so that small business and other smaller permitted sources, in most 
cases, fall into a lower penalty matrix. 

• Modifyi.ng the magnitude determination process (e.g., pre-determined, selected and general). 
• Modifying the notice of noncompliance process to allow for a two-tiered notification (e.g., Warning Letters and Pre-Enforcement 

Notices). 
• Amending a rule from the tanks program (OAR 340-150-0250) regarding the expedited enforcement process to provide that all Class 

II violations related to ·underground storage tanks are assigned a field penalty amount of $50 rather than assigning some violations a 
penalty of $75. 

To submit comments, request a copy of the proposed rules or request additional information, please contact Jane 
K~ Hickman at the Department of Environmental Quality, Office of Compliance and Enforcement, 811 S.W. 5 th 

Avenue, Portland, OR 97204, phone toll free in Oregon at 1 (800) 452-4011, ·ext. 5555 or local (503) 229-5555, · 
· email hickman.jane@deq.state.or.us; or fax (503) 229-6762. The proposed rules may also be viewed online at. 

http://w'fw.deq.state.or.us/programs/enforcement/index.htm 

. . 
ORS 183.335(2)(G) requests public comment on whether other options should be considered for achieving the rule 's 
substantive goals while reducing negative economic impact of the rule on business. 
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*The Oregon Bulletin is published on the 1st of each month and updates the rule text found in the Oregon Administrative Rules Compilation. Notice forms must be submitted to the 
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State of Oregon 
Department of Environmental Quality Memorandum 

Date: 

To: 

Subject: 

December 29, 2003 

Interested and Affected Public 

Rulemaking Proposal - Rule Revisions Regarding Formal Enforcement Actions, 
including Assessment of Civil Penalties and Orders 

This memorandum contains information on a proposal by the· Department of Environmental 
Quality (Department or DEQ) to amend the Department's rules [Oregon Administrative Rules 
(OAR) Chapter 340, Division 12] governing the procedures for enforcing Oregon's 
environmental regulations and statutes, incluaing civil penalty assessments and orders. The 
proposal also includes an amendment to OAR Chapter 340, Division 150, the rules pertaining to 
expedited enforcement of underground storage tank (UST) rules. That amendment will set the 
field penalty amount for all Class II UST violations eligible for the expedited enforcement 
process-at $50 (some are currently set at $75). Pursuant to Oregon Revised Statute (ORS) 
183.335, this memorandum also provides information about the Environmental Quality 
Commission' s intended action to adopt a rule. 

The Department has the statutory authority to adopt regulations regarding compliance and 
enforcement procedures under ORS 468.020. These rules implement ORS 183.464. 

Whom does this rule affect including the public, regulated community or other agencies, 
and how does it affect these groups? 

The proposed rules apply to individuals, businesses, and ·federal, state and local government 
agencies against whom the Depaitment enforces its rules and enabling statutes. These proposed 
rules do not create any new duties for the regulated community. However, due to proposed 
changes in base penalties, matrix assigmnents, classifications and selected magnitud~s, penalty 
ainounts for a given violation may increase or decrease if a given violation is referred for formal 
enforcemei1t. The Compliance and Enforcement Guidance Manual (Guidance Manual) provides 
the DEQ regional offices guidance regarding which violations, and thus violators, should be 
referred for formal enforcement. Not everyone who has committed a documented viola,tion will 
be referred for formal enforcement. 

THIS PUBLICATION IS AVAILABLE IN AL TERNA TE FORMAT (E.G. LARGE PRINT, BRAILLE) UPON 
REQUEST. PLEASE CONTACT DEQ'S PUBLIC AFFAIRS AT 503-229-5317 TO REQUEST AN ALTERNATE 
FORMAT. 



Memo To: Interested and Affected Public 
Rule Revisions Regarding Issuance of Civil Penalty Assessments and Orders 
Page2 of8 

Background on the Development of the Rulemaking Proposal 

Why is there a need for this rule? 

During the 2000-2001 legislative session, members of the legislature raised the issue of whether 
DEQ is fair and consistent in its formal enforcement actions. They compared the civil penalty 
for illegal discharges to state waters from a large municipality to those assessed to small towns 
with seemingly similar violations. Legislators observed that the small towns ~ppear to suffer a 
disparate impact from "their civil penalties. Stephanie Hallock, DEQ Director, also observed 
during her review of formal enforcement actions that individuals and small businesses may 
receive the same civil penalties as large, sophisticated businesses for the same type of violation. 
She questioned whether this was always appropriate. 

Director Hallock has made it a high priority in the Department's strategic plan to ensure that the 
Department implements an effective compliance and enforcement program that is 
understandable, encourages compliance, is equitable, and appropriately reflects the severity of the 
violatio,n. The Department's Office of Compliance and Enforcement (OCE) was commissioned 

. with reviewing OAR 340, Division 12, the enforcement regulations, with these objective in 
mind. An internal rulemaking team and an external Advisory Group were formed to assist with 
this regulatory review. Work began on this rulemaking in January 2002. 

How was the rule developed? 
This has been a complex rulemaking because these rules affect every agency program. This 
rulemaking has involved the participation of more ,;::;taff members than possibly any other 
rulemaking undertaken by the agency. Along with reviewing the rules, the Department is 
amending the Guidance Manual to promote certainty and consistency in. implementation of the 
rnles. 

The Department's senior managers appointed an internal rulemaking team of eight members in 
January 2002. The rulemaking team members are managers or lead staff representing each of the 
agency's program areas of water quality, air quality, land quality (which includes .hazardous 
waste, solid waste and tanks). Some rulemaking team members work in regional offices (which 
implement the rules) and some work in headquarters (where policies and programs are 
developed). The internal rulemaking team met approximately eighteen times, from February 
2002 through December.2003. 

·The Department established an external Advisory Group in January 2003, after the rulemaking 
team narrowed the scope of issues and developed an initial draft of proposed amendments. The 
advisory group was comprised of thirteen regular members and two auxiliary members. See 
Attachment E: Advisory Group Membership List. The regular members represented big and 
small businesses, small cities, public water management agencies, the Association of Oregon 
Industries and environmental groups. The auxiliary members represented Lane Regional Air 
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Pollution Agency and the U.S. Environmental Protection Agency. The Advisory Group met 
seven times, from February 2003 to January 2004. 

Internal rulemaking team members drafted amendments to the rules and provided the 
amendments to the Advisory Group. The Advisory Group~reviewed proposed amendments to the 
rules and commented. The Department responded to those comments, by either incorporating 
suggested changes or explaining why they were not incorporated. The more generally applicable 
issues related to the rulemaking are presented in Attachment D - Summary of Key Rulemaking 
Issues. 

Anne Price, OCE Administrator, provided several informational updates to the Environmental 
Quality Commission on the rulemaking. OCE distributed a draft version of the proposed rules to 
all DEQ staff statewide for review and comment in April 2003. Rulemaking team members 
responded directly to staff, either incorporating their suggestions or explaining why they were not 
incorporated. In October 2003 OCE issued another redlined version of the proposed rules to the 
Advisory Group and the rulemaking team. The Advisory Group commented on that version, 
which is substantially similar to these proposed rules, at its meeting on October 14, 2003. (See 
Attachment D - Summary of Key Rulemaking Issues.) 

The Department relied upon the following documents in developing this rule proposal: 

•!• DEQ Instructions for Rulemaking 
•!• DEQ, Office of Compliance and Enforcement, Enforcement Guidance for Field Staff, 

Draft - May 2002 
•!• EPA's RCRA Penalty Policy (1990). 

Copies of these documents can be reviewed at the Department of Environmental Quality's office 
at 811 S.W. 6th Avenue, Portland, Oregon. Please contact Jane Hickman at (503) 229-5555 to 
schedule a reasonable time for review. 

What was the scope of this rulemaking? 

While the Division 12 rules specifically relate to the penalty assessment process once a violator 
has been referred for formal enforcement, many issues regarding equity and clarity of the 
enforcement process stem from steps in the compliance process much earlier than the penalty 
calculation. For example, internal rulemaking team members and Advisory Group members 
wished to discuss issues involving the interaction between an inspector and a facility that is being 
inspected. They wanted to discuss the necessary documentation, the process, and how the agency 
and the parties interact. Many of these issues were discussed and the outcomes will be integrated 
into internal agency guidance (e.g., the Compliance and Enforcement Guidance Manual), 
document' templates and policy directives that will guide the complete inspection, compliance 
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and enforcement process from start to finish. The scope of this rulemaking is the point when a 
violation has already been documented and is being referred for formal enforcement. 

The specific scope of the Division 12 rulemaking review centered on the five issue areas listed 
below. 

a) Review of Existing Division 12 Violations - Compare the existing Division 12 
violations to the programmatic rules (e.g., water quality permitting, hazardous waste 
generation) they are implementing to: 
i) Make sure language is clear and enforceable; 
ii) Make sure language is consistent with the underlying rules; and 
iii) Make sure more recent pro grain rules have appropriate violations listed in Division 

12. . 

b) Review the Classification of Violations -- Compare the violations in the same 
classification (e.g., Class I) across programs to assess whether they are being classified 
consistently, to the extent possible and practical. 

c) Review the Violation Magnitude Determination Process -- Assess the content and 
process associated with determining major, moderate and minor magnitudes to evaluate 
whether: 
i) The selected magnitudes are consistent with the severity of the impact; 
ii) It is clear when selected magnitude versus general magnitudes (previously defined in 

OAR 340-012-0045(1)(a)(B)) ire to be used; and 
iii) Any other changes are needed to the magnitude determination process. 

d) Review the Penalty :Matrices -- Review the current penalty matrices ($10,000, $2,500, 
$1,000, $500 and $100,000) to determine if they provide a deterrence from future 
violations and/or if an adequate penalty is assigned in light of the severity of a violation; 
and consider whether the matrices should be more clearly delineated by the type of 
violators, (e.g., small municipalities or individuals). 

e) Review the Penalty Equation, including Aggravating/Mitigating Factors and 
Economic Benefit -- Detem1ine whether the current factors and their assigned values are 
appropriate to aggravate or mitigate a penalty. 

This regulatory review has resulted in a number of adjustments to the existing civil penalty 
calculation process, as opposed to a full scale revamping of the process. 
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Some of the main changes to the Division 12 rules include: 
• Clarifying the differences between informal, pre-enforcement and fonnal enforcement 

processes. 
• Specifically including more individual violation classifications which historically have 

been classified under the general, "default" classification. 
• Adjusting violation classifications in all programs which may increase or decrease the 

civil penalty calculated for those violations. 
• Modifying the penalty matrices, including increasing the values of the $10,000 penalty 

matrix, adding a new intem1ediate penalty matrix to start at $6,000, increasing the values 
for the $2,500 matrix, decreasing the values for the.$1,000 matrix and eliminating the 
$50.0 penalty matrix. The matrices have also been modified so that small business and 
other smaller permitted sources, in most cases, fall into a lower penalty matrix. 

• Modifying the magnitude determination process (e.g., pre-determined, selected and 
general). 

• Modifying the notice of noncompliance process to allow for a two-tiered notification 
(e.g., Warning Letters and Pre-Enforcement Notices). 

The proposed changes are interconnected, so it is not possible fo generalize about how they will 
effect a particular individual or facility. If there is a particular violation or regulated entity sector 
you are interested in, the Department recommends that you refer to the actual rule language to 
assess the potential impact of this proposal. If you have any questions during your review, please 
do not hesitate to call or e-mail Jane Hickman, from the Office of Compliance and Enforcement 
at (503) 229-5555 or hickman.jane@deq.state.or.us for clarification. 

How will the rule be implemented? 
OCE and the Department programs will provide implementation guidance to staff in the 
Compliance and Enforcement Guidance Manual, which is currently being updated to reflect 
changes in referral criteria (i.e., which violations should be referred for fonnal enforcement and 
which ones should not be referred until repeated occurrences). To promote consistency in 
enforcement across the different regions of the state, the guidance manual applies the statewide 
criteria for referral of some violations. DEQ's air, water and land quality programs have 
developed fact-specific guidance for referral of some violations. 

In addition, OCE staff will visit DEQ's field offices to provide staff training on changes in the 
rules, along with changes in the Guidance. Consistent with current practice, the Dep~ent also 
will provide a copy ofDivision 12 to respondents along with the fom1al enforcement actions. In 
addition, the Department will develop an enforcement process fact sheet to clarify the major 
changes to the enforcement and civil penalty calculation processes. 
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Are there time constraints to this rule? 
No. 

Hearing Process Details 
The Department is conducting public hearings at which comments will be accepted either orally 
or in writing.* Anne Price or Jane Hiclanan, Departm_ent employees, will be the Presiding 
Officer at the hearings. At each hearing location, the Department will hold a brief public 
information session at the times noted. The actual hearing will begin approximately 30 minutes 
after the start times listed below. The hearing locations and times are as follows: 

Date: Monday, January 26, 2004 
Time: 6:30 p.m. 
Place: State Office Building 

700 S.E. Emigrant, First Floor Conference Room, Rooril 130 
Pendleton, Oregon 

Date: Tuesday, January 27, 2004 
Time: 6:30 p.m. 
Place: DEQ Offices 

2146 N.E. 4th 
Bend, Oregon 

Date: Wednesday, January 28, 2004 
Time: 11:00 a.m. 
Place: DEQ Offices 

811 SW 61h Avenue, Conference Rm. 3A 
Portland, Oregon 

Date: Wednesday, January 28, 2004 
Time: 6:30 p.m. 
Place:· DEQ Offices 

750 Front Street N.E., Suite 120 
Salem, Oregon ' 

• PLEASE NOTIFY DEQ ABOUT ANY SPECIAL PHYSICAL OR LANGUAGE ACCOMODA TIONS YOU MAY NEED AS 
FAR IN ADVANCE OF THE HEARING AS POSSIBLE. TO MA.KE THESE ARRANGEMENTS, PLEASE CONTACT 
DEQ PUBLIC AFFAIRS AT 1-800-452-4011 IN OREGON OR 503-229-53 17. PEOPLE WIIB HEARING 
IMPAIRMENTS MAY Cf.LL DEQ's TDD NUMBER AT 503-229-6993. 
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Date: Thursday, January 29, 2004 
Time: 6:30 p.m. 
Place: Community Justice Center 

1101 W. Main Street, First Floor Conference Room 
Medford, Oregon 

Written comments can be presented at the hearing or to the Department any time prior to the date 
above. Comments should be sent to: Department .ofEnvironmental Quality, Attn: Anne Price, 
811 S.W. 6th Avenue, Portland, Oregon 97204. 

Deadline for submittal of Written Comments: January 30, 2004, 5:00 p.m. 

In accordance with ORS 183.335(13), no comments from any party can be accepted after the 
deadline for submission of comments has passed. Thus, if you wish for your comments to be 
considered by the Department in the development of these rules, your comments must be 
received prior to the close of the comment period. The Departm:ent recommends that comments 
be submitted as early as possible to allow adequate review and evaluation of the comments 
submitted. 

'Vliat's in this Package? 
Attachments to .this memorandum provide details on the proposal as follows: 

Attachment A -- The ·official statement describing the fiscal and economic impact of the 
proposed rule. 

Attachment B -- A statement providing assurance that the proposed rules are consistent 
with statewide land use goals and compatible with local land use 
plans. 

Attachment C -- Questions to be Answered to Reveal Potential Justification for Differing 
from Federal Requirements. 

Attachment D -- A Summary of Key Issues. discussed during rule development. 
Attachment E -- Advisory Group Membership List 

If you would like a copy of the proposed rules, they may be obtained by request, by phone, mail, 
e-mail or fax to Jane Hickman at the contact numbers listed on the last page of this 
Memorandum. The proposed rules are also available online at 
http://www. deg. state. or. us/pro grams/ enf orcement/index.htm. 
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What Happens After the Public Comment Period Closes 
Following close of the public comment period, the Presiding Officer will prepare a report that 
summarizes the oral testimony presented and identifies written comm_ents submitted. The 
Environmental Quality Commission (EQC) will receive a copy of the Presiding Officer's report. 
The public hearing will be tape recorded, but the tape will not be transcribed. 

The Department will review and evaluate the rulemaking proposal in light of all information 
received during the comment period. Following the review, the rules may be presented to the 
EQC as originally proposed or with modifications made in response to public comments 

· received. 

The EQC will consider the Department's recommendation.for rule adoption during .one of their 
regularly scheduled public meetings. The targeted meeting date for consideration of this 
rulemaking proposal is April 9, 2004. This date may be delayed ifneeded to provide additional 
time for evaluation and response to testimony received in the hearing process. 

You will be notified of the time and place for final EQC action if you present oral testimony at 
the hearing or submit written comment during the comment period. Otherwise, if you wish to be 
kept advised of this proceeding, you should request that your name be placed on the mailing list. 

Contact for more information 

If you would like more information on this rulemaking proposal or would like to be added to the 
mailing list, please contact: 

Jane K. Hickman 
Department of Environmental Quality 
811 S.W. 61

h Avenue 
Portland OR 97204 
Phone (503) 229-5555; Fax (503) 229-6762 
email: hickman.j ane@deq. state. or. us 

... 
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DEPARTMENT OF ENVIRONMENTAL QUALITY 
Chapter 340 

Proposed Rulemaking 
STATEMENT OF NEED AND FISCAL AND ECONOMIC IMPACT 

This form accompanies a Notice of Proposed Rulemaking 

Rule Revisions Regarding Enforcement Procedures and Assessment of Civil Penalties for Environmental 
Violations 

During the 2000-2001 legislative session, members of the legislature raised the issue of whether DEQ is 
fair and consistent in its formal enforcement actions. Stephanie Hallock, Director of the Department, 
asked the Office of Compliance and Enforcement (OCE) to conduct an in-depth review of its 
enforcement rules to ensure civil penalty assessments are appropriate and fair in achieving deterrence. 
The Director asked OCE to propose any changes necessary to make the enforcement process more 
equitable and understandable. 

The Department relied upon the following documents in developing this rule proposal: 
• DEQ Instructions for Rulemaking 
• The Department's Internal Management Directive entitled "Compliance and Enforcement 

Guidance for Field Staff, 2002" 
• EPA's RCRA Penalty Policy (1990) 

It is unknown whether the proposed rules would result in a fiscal impact to the state. The state may incur 
a fiscal impact from these mies if the recipients of civil penalties file more appeals and seek a greater 
number of contested case hearings. For each contested case hearing, the state incurs the cost of the 
hearing officer and sometimes legal fees from the Department of Justice. If more cases are appealed to 
the state Circuit Court of Appeals as a result of these rule changes, the state would incur legal fees and 
costs. However, respondents seek contested case hearings for many reasons, including to contest the 
amount of the civil penalty, to argue the applicability of a regulation to their business and many others. 
Therefore, it is difficult to estimate the fiscal impact. Some penalties will be reduced, especially for 
those violators who have historically been more likely to seek a contested case hearing, so there may .be 
fewer contested case hearings. The goal of the rulemaking is to ensure that the most serious violations 
receive penalties sufficient to achieve deterrence, without overly penalizing the smaller violators . 
Therefore, bigger businesses may be assessed larger penalties for serious violations and smaller 
·businesses and individuals may receive smaller penalties for the same violations and for less serious 
violations. 

Civil penalties for violations committed by members of the general public, especially residential home 
owner-occupants, are likely to decrease due to penalty matrix reassignments. 
Civil penalties for some violations committed by small businesses are likely to decrease due to penalty 
matrix reassignments. 
Civil penalties for some violations committed by big businesses may increase, especially for certain 
violations of air quality and water quality permits, hazardous waste and emergency response rules. 
Civil penalties for some violations committed by local governments will likely decrease due to penalty 
matrix reassignments. 

Adoption of these rules may result in a greater number of contested case hearings due to some higher 
penalties, or may result in fewer contested case hearings due to decreased civil penalties for some 
violations and violators. "If the rules result in a greater number of contested case hearings, DEQ may 
incur a fiscal impact. DEQ pays an average cost of about $200 for the hearing officer per contested case 
hearing. 
State agencies that violate ce1tain laws or permits may be assessed higher civil penalties. 

The Department has determined that this proposed rulemaking will have no effect on the cost of 
development of a 6, 000 square foot parcel and the construction of a 1,200 square foot detached single 
family dwelling on that parcel. 
The Department established an external Advisory Group in January 2003, after the internal agency 
rulernaking team narrowed the scope of issues and developed an initial draft of proposed amendments. 
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The Advisory Group was comprised of thirteen regular members and two auxiliary members. The I . 
regular members represented big and small businesses, small cities, public water management agencies, 
the Association of Oregon Industries and environmental groups. The auxiliary members represented 
Lane Regional Air Pollution Agency and the U.S. Environmental Protection Agency. The Advisory 
Group met seven times, from February 2003 to January 2004. The Advisory Group discussed 
enforcement policies and reviewed draft versions of the rules prior to the public comment period. Some 
Advisory Group submitted written comments on these early rule drafts. The Advisory Group was not 
charged with reaching consensus on recommendations and did not produce a written product. The 
Advisory Group process generated significant valuable discussion and input. 

\ SJ-~'vA\ {0llf~ G ((\ ~U~ 
Printed name Oat~ \ Approved by DEQ Budget Office 
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State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Rulemaking Proposal 
for 

J Rule Revisions Regarding Civil Penalty Assessments 

Land Use Evaluation Statement 

1. Explain the purpose of the proposed rules. 
This proposal would make the enforcement process more understandable and civil penalties more 
equitable while achieving compliance. The rule is updated to include violation classifications for 
new program requirements and statutory changes. This proposal would also amend a rule in the 
underground storage tanks program to provide that all Class II violations eligible for expedited 
enforcement will receive a $50 field penalty (some are currently set at $75). 

2. Do the proposed rules affect existing rules, programs or activities that are considered land use 
programs in the DEQ State Agency Coordination (SAC) Program? 

Yes_ No X 

a. If yes, identify existing program/rule/activity: 

b. If yes, do the existing statewide goal compliance and local plan compatibility procedures 
adequately cover the proposed rules? 

Yes__ No __ (if no, explain): 

c. If no, apply the following criteria to the proposed rules. 

~taff should refer to Section III, subsection 2 of the SAC document in completing the 
evaluation form. Statewide Goal 6 - Air, Water and Land Resources is the primary 
goal that relates to DEQ authorities. However, other goals may apply such as Goal 
5 - Open Spaces, Scenic and Historic Areas, and Natural Resources; Goal 11 -
Public Facilities and Services; Goal 16 - Estuarine Resources; and Goal 19 - Ocean 
Resources. DEQ programs and rules that relate to statewide land use goals are 
considered land use progran1s if they are: 

1. Specifically referenced in the statewide planning goals; or 
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2. Reasonably expected to have significant effects on 
a. resources, objectives or areas identified in the statewide planning goals, or 
b. present or future land uses identified in acknowledged comprehensive plans. 

In applying criterion 2 above, two guidelines should be applied to assess land use 
significance: 

- The -land use responsibilities of a program/rule/action that involved more than one 
agency, are considered the responsibilities of the agency with primary authority. 

- A determination of land use significance must consider the Department's mandate to 
protect public health and safety and the environment. 

fu the space below, state if the proposed rules are consid_ered programs affecting land use. 
State the criteria and reasons for the determination. 

The Department has reviewed the criteria and the proposed rules will not affect land use. The rules 
do not establish any new substantive program requirements but may affect the amount of civil 
penalty assessed for a violation of program requirements. The proposed rules do not affect the any 
existing land use programs. 

3. If the proposed rules have been detenllined a land use program under 2. above, but are not 
subject to existing land use compliance and compatibility procedures, exp lam the new 
procedures the Department will .use to ensure ~ompliance and compatibility. · . 

Division 
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Relationship to Federal Requirements 

Answers to the following questions identify how the proposed rulemaking relates to federal 
requirements and potential justification for differing from federal requirements. The 
questions are required by OAR 340-011-0029. 

1. Are there federal requirements that are applicable to this situation? If so, exactly 
what are they? Not directly. There are no federal statutes or regulations that directly apply to 
DEQ's compliance and enforcement program, but DEQ's enforcement regulations and policies are 
developed in consultation with EPA. In order to ·· keep delegation of federal . environmental 
programs such as air quality, water quality and hazardous waste, EPA requires DEQ to adequately 
enforce st9-te program requirements. EPA generally focuses on whether DEQ' s civil penalties are 
high enough to promote specific and general deterrence from violations. 

· 2. Are the applicable federal requirements performance based, technology based, or both 
with the most stringent controlling? NIA 

3. Do the applicable federal requirements specificaily address the issues that are of 
concern in Oregon? Was data or information . that would reasonably reflect Oregon's 
concern and situation considered in the federal process ~hat established the federal 
requirements? NIA 

4. Will the proposed requirement improve the ability of the regulated community to 
comply in a more cost effective way by clarifying confusing or potentially conflicting · 
requirements (within or cross-media), increasing certainty, or preventing or reducing the 
need for costly retrofit to meet more stringent requirements later? There is no proposed 
requirement, as the proposed rules do not change substantice program requirements. The proposed 
rules may result in an increased or decreased civil penalty for a violation of program requirements, 
depending on the nature of the violation or violator. By making the enforcement process clearer, 
the penalty calculation process more flexible and some penalties higher, the proposed rules help the 
Department to ensure regulated individuals and businesses will invest in compliance rather than 
spend the extra money it takes to pay civil penalties and correct the environmental impacts of 
violations. 

5. Is there a timing issue which might justify changing the time frame for implementation 
of federal requirements? NIA 

6. Will the proposed requirement assist in establishing and maintaining a reasonable 
margin for accommodation of uncertainty and future growth? NIA 

7. Does the proposed requirement establish or maintain reasonable equity in the 
requirements for various sources? NIA 

8. Would others face increased costs if a more stringent rule is not enacted? NIA 
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9. Does . the proposed requirement include procedural requirements, reporting or 
monitoring requirements that are different from applicable federal requirements? If so, 
Why? What is the "compelling reason" for different procedural, reporting or monitoring 
requirements? NIA 

10. Is demonstrated technology available to comply with the proposed requirement? NIA 

11. Will the proposed requirement contribute to the prevention of pollution or address a 
potential problem and represent a more cost effective environmental gain? As stated in the 
answer to question 4, if the clearer process and higher penalties contained in these rules deter 
environmental violations, pollution will be prevented and less money will be spent on civil 
penalties and potentially expensive correction of violations. 
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Attachment D: Summary of Key Issues Discussed 
During Division 12 Rulemaking 

The following list is not exhaustive. This has been an extended rulemaking with several 
drafts. An effort has been made to cover the main comment or issue areas, but others 
have been left out that related primarily to compliance and enforcement guidance or were 
too detailed to be of general interest. 

Process Issues 

Advisory Group Issue: The agency should add to the rule a formal process that allows 
the recipient of a pre-enforcement notice to meet with the Department and provide 
mitigating information before receipt of a civil penalty assessment. The rule should state 
that any information provided by a respondent during such a meeting would be for 
settlement purposes only and could not be used as an admission against the alleged 
violator or as part of the Department's case-in-chief. 

Proposed Rule Approach: The Department has amended the rule to make clear that the 
recipient of a warning letter or a pre-enforcement notice may provide additional 
information to the Department. [See OAR 340-012-0038(1).) The Department believes 
that the current enforcement process already allows for a party to meet with the agency 
and to provide any additional information they wish. The Department does not think .it 
practical to ask its regional technical staff, who are not attorneys, to follow rules of­
evidence applicable in civil litigation that would treat some information as inadmissible 
or confidential due to settlement discussions. In addition, the regional staff are not the 
appropriate party to be conducting "settlement" negotiations. At this early information- ' 
gathering stage in the enforcement process, the violations to be penalized and the amount 
of that penalty are not known for certain. Any information that a party wishes to have 
kept confidential is already assessed against state statutes for confidentiality. The 
Department is concerned that sophisticated violators might misuse what appears to be an 
additional confidentiality exemption. 

Advisory Group Issue: There needs to be a time limit for how long a ~arning letter 
(formerly Notice of Noncompliance) is on a party's record. For ex'!111-ple, an OR-OSHA 
violation is on record for a three-year period. If there is an additional violation of the 
OR-OSHA regulation within that period, the punishment (fine) is much greater. 
However, after the three-year period and with no additional violation, the slate is wiped 
clean. A three-year period is a reasonable time period for environmental violations as 
well. 

Proposed Rule Approach: Warning letters will be sent for the first occurrence of some 
Class I violations and for the first, second or third occurrence of some Class II violations. 
The Guidance Manual will provide referral timeframes (e.g., for some class II violations, 
refer upon the second violation within 60 months). While the information gathered from 
a site visit or inspection that results in a Warning Letter of Pre-Enforcement Notice will 
remain in the agency files or databases, these referral policies have the effect of "wiping 
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the slate clean" for Class II violations after a period of time, depending on the nature of 
the violation. 

Advisory Group Issue: The draft rules (OAR 340-012-0038) provide that the Department 
"may" state in the Warning Letter the violations it has documented. The rule should state 
that the Department "will" state the violations. If the Department cannot clearly state the 
violations and what is necessary to ensure compliance, then the Department should not be 
citing violations. 

Proposed Rule Approach: The Department has amended the rule accordingly. 

Advisory Group Issue: EPA is encouraging looking at watersheds on an integrated, 
holistic basis in its new Watershed Rule. Part of fulfilling that vision may include 
issuance of watershed permits, which may include multiple facilities on one permit, or 
perhaps even multiple permittees on one permit. The so-called "three-strikes" rule 
relating to Notices of Noncompliance (NONs) and Notices of Permit Violations (NPVs) 
would discourage combining facilities into one permit. The prior significant acts (PSAs) 
serve as an aggravating factor (which remains in the draft rewrite) discourages combining 
multiple permittees on one permit. 

Proposed Rule Approach: We have addressed the concern about counting PSAs again.st 
co-permittees by adding OAR 340-012-0160(3), which provides that the Department will, ·. 
except in exceptional circumstances, issue each permittee on one permit a separate civil: 
penalty assessment. This means that we will not count a permittee's prior significant acts 
against any of the other co-permittees. Regarding the number of warning letters it takes. 
to trigger a· civil penalty instead of a Notice of Permit Violation (NPV), OAR 340-012-
0038 provides that permittees with a specified number of violations of state-only 
requirements of certain permits will be issued a Notice of Permit Violation (essentially a 
warning letter with no civil penalty). If there is more than one documented Class I 
violation· or repeated or continuance Class II violations of the permit, then the 
Department may issue a civil penalty. Since the goal is to achieve compliance w·th 
permit conditions, the Department feels these penalty triggers are reasonable and 
appropriate. 

Advisory Group Issue: The NPV section implies that penalties may not be issued for a 
permit violation if the facility comes into compliance. EPA does not consider a facility's 
coming b<i;ck into compliance as a formal cause to forgive penalties. 

Proposed Rule Approach: Oregon statute requires the Department to issue a Notice of 
Permit Violation instead of a civil penalty for certain violations if the facility comes back 
into compliance, so we are limited by statute regarding which facilities are eligible for 
civil penalty assessments. Facilities that commit intentional violations or who have 
received an NPV within the preceding 36 months are not eligible for an NPV. Facilities 
with permits from federally delegated programs are not eligible to receive NPVs. 
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Advisory Group Issue: A warning letter should always be issued and stay on the books 
for the specified time period regardless of whether or not the violation is addressed. 

Proposed Rule Approach: The Department will track all warning letters in its database 
regardless of whether a violation is conected. 

Violation Classifications 

Advisory Group Issue: The Department has reduced the total number of Class III 
violations. The result will be that more violations will be deemed Class II "by default." 
The Department should make more of an effort to specifically identify the least 
significant violations as Class III. 

Proposed Rule Approach: The number of Class III violations over all programs is 
reduced from 36 to 30. ·Some programs have added Class Ills (e.g., Spills and Air 
Quality);'-some have reduced the number of Class Ills (primarily Hazardous Waste, which 
eliminated its 9 Class III violations). 

The Department does not have the goal to assure even distribution of Class Ills among 
the programs, because each program has a unique structure. Some programs (Air 
Quality, Water Quality, On-Site) rely heavily on permits to implement environmental 
requirements. Air and water quality permits have a great number of requirements that, 
while important, may be considered more as "paperwork" violations without a direct 
environmental impact. These are good Class III candidate violations. The Department 
does not issue permits to hazardo.us waste generators or transporters. And yet hazardous 
waste generators and transporters are required to document the handling of hazardous 
waste, from cradle (generation) to grave (disposal). Hazardous waste is inherently · 
dangerous or potentially dangerous in almost every circumstance, and there is less likely 
to be a violation that would have no potential for environmental harm. Since it is the 
potential for environmental harm and the importance to the integrity of an environmental 
program that determines the classification of a violation, there are no Class III violations 
in Hazardous Waste. The actual harm caused by a particular violation depends on the 
circumstances of each case, and will be taken into account in the determination of 
environmental magnitude of each violation. In addition, hazardous waste treatment and 
disposal facilities may be inspected only once every five years, so a violation may go 
undetected and therefore -uncorrected for a substantial period of time. The Hazardous 
Waste program is drafting referral guidance that will provide support for a Department 
decision to not refer, for formal enforcement, violations involving minor environmental 
impacts or deviations from the law. 

Advisory Group Issue: The Department should classify all opacity limit exceedances as 
Class I violations and not make those that occur in attainment areas Class II violations. 
Maybe discriminating between Title V and all other types of sources would help. 

Proposed Rule Approach: We have adopted th.is suggestion. Permit exceedances by 
major federal sources are all Class I. 
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Advisory Group Approach: You cannot base punishment only on actual impact. In some 
instances, especially air violations, it is impossible to detennine with any specificity or 
accuracy the actual impact of a violation. The system should be based on the actual OR 
potential environmental impact of an action. Lack of a documented specific impact 
should not be an excuse for no enforcement action or for a lighter punishment. 

Proposed Rule Approach: Violations are classified based, in part, on whether 
·noncompliance is more or less likely to result in actual or potential impact to public 
health or the environment, without regard to the specific facts in a case. Class I 
violations have the greatest likelihood of actual or potential impact to public health or the 
environment or are of the greatest significance to the regulatory structure of the given 
environmental program. The enforcement guidance manual provides that Class I 
violations should be referred for formal enforcement upon the first occurrence except in 
exceptional circumstances, as specified by the programs in the guidance manual. 

Magnitudes 

Advisory Group Issue: The iule should provide that selected magnitudes create a 
rebuttable presumption that a certain violation resulted in the selected magnitude. The 

· respondent should be able to presen~ evidence that shows that a violation did not have the 
selected magnitude despite the existence of the factors underlying the finding for that 
·selected magnitude. 

Proposed Rule Approach: Creation of such a rebuttable presumption would defeat the . 
purpose of the selected magnitudes, which were developed: (1) to provide certainty to the 
regulated community about the amount of penalty that will result in certain cases; and (2) 
to recognize the fact that by the time the Department discovers a violation has occurred, 
the evidence of the impact may no longer exist. The Department does not have the 
resources to conduct individual analyses on the impact of each violation. Based on 
experience and technical expertise, the Department has developed selected magnitudes 
that are intended to approximate the impact of a violation given the existence of certain 
underlying factors. The rules provide that when there is insufficient evidence to make a 
finding about .the existence of these underlying factors, the Department must make a 
determination of magnitude using the "general" magnitude language based on the 
evidence it has. A respondent has always had and continues to have the ability to provide 
the Department with factual information that could result in a reduction in the magnitude 
of a violation occurrence (e.g., if the amount of asbestos openly accumulated is actually 
1ess than the Department's estimate and the Department agrees that the Respondent's 
information is more accurate). 

Advisory Group Issue: The Department may be "double-counting" the environmental 
magnitude of a violation in its civil penalty assessments. The potential for harm is 
considered in determining the classification of each violation and also when determining 
selected magnitudes. Violation classifications should take into account only the potential 
for harm and selected magnitudes should only take into account actual harm. The 
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necessary distinctions between potential and actual harm are not consistently applied in 
the rules used to set class and magnitude. Actual harm finds its way into some of the 
classifications and the potential for harm appears in some of the magnitudes. 

Proposed Rule Approach: This has been a difficult issue for the Department. After 
receiving this comment and much discussion with the Advisory Group, the internal 
rulemaking team redrafted the violation classifications in an effort to omit any 
consideration of magnitude. For example, it modified the Class I violation of "conduct of 
an asbestos abatement project by a person not licensed as an abatement contractor that 
results in actual or potential public exposure to asbestos or actual or potential release of 
asbestos into the environment" to read "conduct of an asbestos abatement project by a 
person not .licensed as an abatement contractor." The result of this change was to make 
all such violations a Class I violation. The air quality program would then be required to 
develop gliidance on which of these violation occurrences to refer for formal 
enforcement. As a result of this effort, the Department concluded that removing all 
magnitude language from violation classifications made the classifications less 
meaningful and overly broad. Some of the rulemaking team and Advisory Group 
members_ expressed concern with leaving so much decision-making to guidance, which is 
not subject to public review. 

For the most paii, the rulemaking team decided to put magnitude-type language back into 
the classifications where it maqe sense for clarity. A full discussion of this issue, 
however, was of great benefit to the Department. It resulted in: significant adjustments to . 
selected magnitudes, creation of pre-detem1.ined magnitudes in some instances (e.g., 
when the violation language is specific enough to support a prediction that that violation 
will always have a certain magnitude), and greater clarity in the general magnitude . 
language and approach. As a result, while it may appear more complicated, the 
Department believes that consideration of violation magnitude is more clearly articulated 
than ever before. 

Penalty Matrices 

Advisory Group Issue: The Department has raised the penalty amounts too much without 
justification. If the agency feels the penalties are not large enough for the major 
violators, it should raise penalties only for those violators and not across-the~board. 
Facilities with an environmental manager care more about negative publicity than 
penalties, so larger penalties will not deter such violators. Individuals are more 
concerned about having to pay money and should receive larger penalties. Others on the 
Advisory Group felt that the increase in penalty amount was appropriate given the fact 
that the penalties have not increased in a number of years and that the matrices now do a 
better job of creating a level of deterrence relative to the type of violator; and that the 
Department's penalties are, for the most part, too small. 

Proposed Rule Approach: The Department has increased the penalties in its highest 
penalty matrix, added a new intermediate matrix, increased the penalties slightly for the 
$2500 matrix, reduced the penalties in the $1,000 penalty matrix and eliminated the $500 
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matrix. [See OAR 340-012-0140.] The Department has not increased its penalty 
amounts since 1988. The cost of noncompliance has therefore not kept pace with the cost 
ofliving, which has increased by 160% since 1988, according to the U.S. Bureau of 
Labor Statistics. The proposed penalties do not exceed the maximum penalty amount of 
$10,000 per day per violation allowable by Oregon statute. 

The U.S . EPA has delegated the authority to enforce many of its environmental laws to 
DEQ on the condition that DEQ adequately and effectively enforce the laws. EPA has 
referred to studies showing that DEQ's civil penalties are low compared to other western 
states. EPA has proposed that the civil penalty for each violation start at $10,000 and be 
increased or decreased according to aggravating or mitigating ~ircumstances . EPA has 
insisted that DEQ cannot deprive itself of the ability to assess up to a $10,000 penalty for 
any violation. As a compromise, DEQ is proposing a provision in the rules that states 
that the Director may increase any civil penalty up to the statutory maximum in order to 
achieve deterrence. [See OAR 340-012-0160(2).] 

One of the primary goals of this rulemaking has .been to assure equity in enforcement; so 
that the largest violators are adequately penalized to achieve specific and general 
deterrence, but the small violators are not overly penalized to achieve deterrence. In · 
general an effort was made to. assign the most serious violations by the more 
sophi,sticated violators to the highest penalty matrices, while assigning less significant 
violations· by smaller, less sophisticated violators to lower penalty matrices. In addition, 
the C0mpliance and Enforcement Guidance revisions are likely to result iii violations of 
lesser importance being referred less often for formal enforcement. The Department 
believes the proposed penalty matrices, along with the referral guidance to be discussed 
in the Guidance Manual, will achieve an equitable balance. 

Advisorv Group Issue: Perhaps adding an aggravating or mitigating factor for source 
size would be beneficial. Incorporating some sort of factor for size would prevent the 
case where a company worth pennies is penalized the same as a company worth millions 
for a similar violation. Perhaps a factor for major Title V vs. ACDP vs. an 
inconsequential source could be developed. Recognizing source size might help the 
public or the small source better understand ODEQ enforc~ment priorities and, at the 
same time, increase the deterrent effect for more profitable and sophisticated sources. 

Proposed Rule Approach: We have assigned smaller sources to lower penalty matrices to 
avoid disproportionate civil penalties. 

Aggravating or lVlitigating Factors 

Advisory Group Issue: The U.S. EPA disagrees that a penalty should ever be assessed 
for less than the base penalty for a violation. For example, under the current and 
proposed penalty calculation formula, if all the factors are assigned a value of 0, but a 
respondent receives credit for cooperativeness, a base penalty could be reduced below the 
anlounts set forth in the matrices. EPA proposes that the sum of all factors should never 
be less than zero. 
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Proposed Rule Approach: DEQ is not proposing to adopt this suggestion because it 
believes credit for cooperativeness (called Respondent's "efforts to 'correct" the violation 
in the proposal) serves as a valuable incentive for violators to come into compliance. [See 
OAR 340-012-0145(6).] 

Advisory Group Issue: The Penalty Detennination is heavily tipped towards punishment. 
Respondents receive little credit for doing the right thing, such as responding 

' immediately to an issue or self-reporting, and are punished repeatedly for any prior 
penalties. Punishment is dealt out in the form of P (Prior Significant Actions), H 
(Hist6ry), and 0 (Ongoing)-all of which are punishing for prior actions. In addition, 
prior actions can be any environmental action-even actions not related to the action under 
consideration for penalty--and these prior actions can go back 10 years into the past. To 
balance the P, H, and 0, there is only C (Cooperativeness) which does not carry much 

·weight. 

-
Proposed.Rule Approach: The Department currently has Self-Reporting Guidance that 
allows for a substantial mitigation of the penalty (i.e., 80% to 100%) for selfreported 
violations meeting certain procedural and discovery requirements. The proposed penalty 
calculation has a greater potential for violators to receive more credit for their efforts to 
correct the violation. The "O" factor actually considers only the :violation at issue in the 
current case and not past violations, i.e., whether that violation occurred repeatedly.or 
more than one day. Other adjustments have been made to the aggravating and mitigating 
factors to more accurately reflect the range of cases and scenarios the Department · 
regularly sees in its enforcement actions. [See OAR 340-012-0145.] 

Advisory Group Issue: Ten years is too long for DEQ to count prior violations as an 
aggravating factor (see OAR 340-012-0145, providing that pri9r significant actions · 
(PSAs) that are more than ten years old will not be used to increase a penalty). Prior 
violations should only be counted for five years after occurrence, similar to OSHA 
violations. 

Proposed Rule Approach: Only violations that are finalized by order or payment are 
counted as PSAs. In addition, the weight given to PSAs, as an aggravating factor in the 
penalty calculation formula, decreases the older the PSAs are. If all the PSAs were 
issued more than three years before the current action, the P factor will be decreased by 2. 
If all PSAs were issued more than five years before, the P factor will be decreased by 4. 
If a PSA is ·more than ten years old, it will not be counted against the violator. Given that 
in some programs some sources are rarely inspected and violations may be discovered 
only once every five years, and that the weight given to PSAs depends on how serious the 
prior violations were (e.g., Class I violations are given more weight than Class Us), the 
Department believes the proposed methodology for counting PSAs is fair and reasonable. 

Advisory Group Issue: A respondent should not get credit for cooperativeness if he has 
waited. until receiving a notice of violation and assessment of civil penalty (NOV) to 
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correct the violation. The time for correcting provided in the rule should run from receipt 
of the pre-enforcement notice rather than receipt of an NOV. 

Proposed Rule Approach: A respondent may have a good faith belief that it has not 
committed a violation and this is what the administrative review process affords the 
Respondent. It could be argued that a Respondent should not be penalized for waiting 
until it has met with the Department to clarify its position. Because there are some 

. . instances when failure to correct a situation quickly may lead to further human health or 
.environmental impact, the Department has proposed a more case specific opportunity for 
evaluating a party's responsiveness. [See OAR 340-012-0145(6).] 

Advisory Group Approach: Ignorance of the law should not be an excuse for not 
deserving a penalty. In re-evaluating the weight put toward "mental state," it should 
clearly not create scenarios that encourage folks to be ignorant. 

Proposed Rule Approach: We have changed the mental state factor to aggravate a 
penalty when the violator "should have known" he or she was committing a violation. 

Economic Benefit 

Advisory Group Issue: It should be a rare exception for DEQ to have insufficient , 
information to calculate economic benefit (EB). DEQ should get c.ost of compliance 
information from those who do comply. Compliers would provide such information in 
order to level the playing field. The rule should require DEQ to calculate EB in all cases, 
even if it has insufficient information and would have to ·input 0 with an answer ofO. 

Proposed Rule Approach: The Department believes it is important to pursue economic 
benefit information to the extent practicable given the expertise of the regional staff and 
the expense of obtaining the necessary information. The Department has the ability to 
calculate an EB using estimated or generalized mformation which the respondent can 
augment with more accunite information at any time, but particularly at the informal 
meeting. The Department will draft an internal guidance document and provide training 
to provide more clarity to regional staff regarding the information that would be helpful 
to collect at the time of inspection to assist in running the specific ·economic benefit 
calculations in the different programs. However, given scarce state resources the 
:Oepa.rtment does not believe it makes fiscal sense to require the staff time and effort to 
always calculate an EB that is de minimis just for the sake of saying it was done. 
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ATTACHMENTE 
Department of Environmental Quality 

Enforcement Rules Advisory Group 
Membership as of 12/10/03 

DEQ Chair: 
Anne Price, Administrator 
Office of Compliance and Enforcement 
(503) 229-6585 
fax: (503) 229-6762 
price. rume@deg. state. or. us 

Members: 

DEQ Advisory Group Staff: 
Jane Hickman 
Office of Compliance and Enforcement 
(503) 229-5555 
fax: (503) 229-6762 
hickman. j ane@deg. state. or. us 

Richard Angstrom - representing Oregon Concrete ru1d Aggregate Producers Association 

. .,.~ 
Rich Barrett - representing regulated industry, pulp and paper background 

Roger Dilts - representing ACWA and Clean Water Services 

Sarah Doll - representing Oregon Environmental Council 

Jeff Dresser - representing Association of Oregon Industries 

Bob Emrick - representing Oregon Refuse and Recyclers Association 

Don Haagensen - representing regulated industry · 

Karen King - representing the City of Pendleton and Eastern Oregon interests 

Rhett Lawrence - representing Oregon State Public Interest Research Group (OSPIRG) 

Cliff Olson - representing Oregon Petroleum Marketers Association 

Robert vanCreveld, RS - representing on-site sewerage treatment system businesses 

Bob Westcott - representing small businesses 

Auxiliary Members: 
Dave Bennett - representing US BP A - Region X, Seattle 

Robert Koster - representing Lane County Regional Air Pollution Authority 

Mike Slater - representing US EPA - Region X, Oregon Operations Office 
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From Discovery to Compliance Assistance or Enforcement­
What goes into determining _who DEQ addresses and how? 

~ 

Inspection 
or complaint 

response 
conducted 

What determines who 
we inspect or visit 
in the first place? 

• Priority Sectors 
• Program Priorities 
• Priority Complaints 
• other? 

~ 

• 

Enforcement Guidan ce 

Provides the filter to determine who 
goes on to formal enforcement . 
Includes notice of noncompliance response 
language. 

Formal 
Enforcement 

Divis ion 12, Division 11 and other 
enforcement pol icies determine 
what the penalty and process is . 

Non-Formal 
Enforcement 

What happens varies by program: 
• Technical assistance 
• Not ices o f noncompliance w/ 
compliance schedules 
• Other? 



Current Penalty Calculation Process 
< 

Magnitude Matrix Aggravating & 
Economic Class 'Mitigating Factors 
Benefit 

10,000 ) ((Pas t Occurrences ';.. ·"" ~ 

I I II Major I fr Ability to (P=0-10) . ~·· . 2 , 5000 I JI Hist ory Pay 
II I ~ I Moderate I ll Total 

(H=:'-2 or 0) EB - Penalty -
·i· .. ~ , ti . . _ On-Going 

~ l I \I Minor I t I 1 , 000 - SEP III '" ; · - ( O=O or 2) 
-Re;:;ponsibility 

500 .,. .· l fl -- (R=0, 2 , 6 or 10) 
- cooperativeness 

100 , 000 ) '\ (C=-2,0 or 2) 

Class -+ Magnitude -+ Matr i x -+ Base Penalty+ [(JX(P+H+O+R+C)j+EB Total Penalty 
Definitions 
Class: 

Classification addresses the 
nature of the violation itself. 
The purpose of classifications 
is to separate the violations so 
that similar types of violations 
are treated with the same level 
of severity. . 

' 

Class l represents those 
violations that have the 
potential to cause the greatest 
en~onme~t~I or HH harm or 
are -most cnt1cal to the structure 
of the program. 

Magnitude: 

Magnitudes are intended to 
differentiate between actual 
violation incidents on the 
basis of their specific impact. 
Thus violations creating a 
s imilar degree of 
environmental or human 
health impact are at the same 
magnitude, or violations 
with equally "nasty" impacts 
are treated equally. 

Matrix: 

The matrices can allow the type of 
violator to be weighed against the level 
of penalty needed to get specific 
deterrence. It's where the "who is the 
violator" factor is most considered. 

Aggravating & Mitigating 
Factors: 

Aggravating and mitigating 
factors allow case specific fac ts, 
other than the type of violation or 
magnitude of the violation to be 
considered. These factors are 
intended to aggravate or mitigate 
penalties similarly, given similar 
facts. 

Economic Benefit: 

Intended to level the 
economic playing field 
based on what the violator 
should have invested or 
spent in order to have 
achieved and maintained 
compliance. No 
consideration for who the 
violator is. 

After the total penalty is 
assessed and issued: 

Ability to Pay: 
Procedures to determine actual 
ability to pay by the specific 
violator. Information is taken 
into consideration for 
settlement offer. 
Supplemental Environmental 
Projects: 
For penalties over $2,000, the 
opportunity to do env. 
enhancement projects to 
mitigate up to 80% of penalty 
amount, if approved by DEQ. 



Penalty Calculation Process Proposed Changes 

Class Magnitude Matrix Aggravating & 
Mitigating Factors Economic 

I I 1-1 Major l lf 8,000 ·1 Past Occurrences 
Benefit 

(P=0- 10) ... ..,.....,_ l lAbilPiat: to 

II 

t 
Moderate 

I 
6 , 000 History 

ll 
(H=-2, -1 or 0) G l 

On- Going 
EB = lty G 

III Minor 2 , 500 
(O =0, 2, 3, 4) . SEP 

Mental State 
1 , 000 111 . (R=0,2,6 or 10) 

Efforts to Correct 

100,000 l '\(C=- 3,-2, - 1,0 or 2) 

Main Propo~:;/ch-;g:~~nitude -- Matrix -- Base Penalty+ [( JX(P+H+O+R+C)} +EB Total Penalty 

Class: 

All violations reviewed and 
updated by program. Changes 
include: 

• Changes to classifications of 
specific violations 

Magnitude: 

Changes include: 

• Modifications to specific 
magnitudes to create greater 
differentiation between 

• Adding or deleting violations different levels of impact 

based on program ru les 

• Consistency review across 
programs 

~ 

.· 

• Some magnitudes are "pre­
determined" 

• Clarifies gen. mag. applies 
if insufficient evidence for a 
selected magnitude exists 

Matrix: Aggravating & Mitigating Economic Benefit: 

Changes to matrices designed to more 
equitably achieve specific deterrence: 

• Increased base penalties for "large" 
violators or for most severe violations 

• Added intermediate penalty ($6,000) 
matrix 

• Eliminated $500 matrix 

Factors: 

Several detailed changes: 

• H - added - I to address 
uncorrectable, but reasonable 
efforts to minimize impacts 
• 0 - Expanded range to address 
longer term violations 
• R becomes M factor - tried to 
address definitional and proof 
issues 

• Lowered base penalties for smaller • C becomes Efforts to Correct -
entities, homeowners, individuals, small broader range avai lable 
municipalities 

No major changes Ability to Pay: 
Policy will be drafted 

Supplemental Environmental 
Projects: 
Policy will be redrafted 
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Today's Topics 

• Why Enforcernenf?: :,~ 
. . '; .• . 

• Our C.u r'rent Enforcement 
Process · 

Overview pf Propqsed 
Chang_es . · ,· · 
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• To create i
1specific" deterrence 

.• To create "ge~eral" ·deterrence 

• To ensure eco·nomic fairness 
-

:- • :To motivate voluntary initiative 

'· - .. . .. . . 

. ,. 

. - ~ . 

Specific Deterrence .· . 

• ·l"he deterrent effect o~~Jhe· specific 
vioiai.or n·eeded to : + 

-. -
~Ensure the enviro_nmental problem is 

corrected · -

~Get the attention <:>f the .Person or. 
· _company leadership 

- Dissuade future non-compliance 
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. • ·The deterrent effecfori the related ·: 
· regulated po'pulation.to':· -·:_<· 

. ' 

. . · . ..:.. Encourage 'compliance before DEQ 
· , · oversightis involved .. .'"-

. ·.'. - Make the risk of non-compliance great 
· 'en?ugh to encourage' compliance · 
. - ' - . -

.: ' ·:.._· •. Appropria~e penalty .size 

~ ' ' : 

· • Economic benefit 

• Public. awareness 

Economic· Fairness 

• Compliance costs m~ney- .;.-_ or at le~st ~·. 

people think it wiff 

• Violators can make money by avoiding 
the costs · pf compliance · 

• C9mpliers expect 'DEQ to ensure that · 
. vi<?lcitors are nc>t allowed to save money 
'through nonc,ompliance because this 
,Puts co~pliers at an economic .. 
dis~dvantage 
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Motivating Voluntary -Initiative 

• ·Peop.le are busy and.procrastinate 
: i ' . - ,· I' ,, 

·-

• Without some incentive, even those 
who want to comply may delay 
finding .out how 

. • Hearing about other people receiving 
-- . -

enforcement creates that incentive 
" an·d ._stimulates voluntary compliance 

colnpliance ·Tools 

•- • Education · 

• Techn:ical I compliance a~sistance_ . 

• Inspections 

·-Enforcement 
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\ 

. Numbe~ of cases issued by year and by program area · 
·. ·,(as of 12/17/03):, ' ·: 

,.: 
' Total Cases .· 

Year AQ WO <. : LO Issued ,. 

·: 

1990 61 68 ·: 62 191 
1991 62 72 ' .· 78 212 - -· · 

1992 :· 44 112 .. 133 289 '' 
'" ,, 1993 . :' , (1 ' 81 ····· 53 205 · .. 1:· 

1994 
., 

' ~ 5.6 55 . ,. .46 257 , · :"" I ·'' 
' • , ' 

1995 ' 128 114 72 314 
,, 
,.· 

.1996 
' '.90 133 94 317 -

1997 65 115 78 258 : . .f 

' 1998 52 74 65 191 

1999 66 94 69 229 

2000 65 89 47 201 : 

2001 96 104 67 267 
2002 ,. . 59 69 .. 53 181 ' . , 

2003 _. 
' ' 

34 72'. 55 ,. .16.1 I ... 
.. 

··:Penalties J.\ssesse.d ,_ by'. q~s~ · Typ~ . 
' ' ' $ 3,500,000 

:, $3,000,000 

D LQ ~ 
::~l-~----n-i··. 

$2,500,~00 

. $~,000,000 
"! ,: 

·-"' 
' $ 1,500,000 

$1,000,000 

· $500,00P 

Cl) = 5 .-· N 
Cl) = = 
~ = =·· = 'N " 

N N 

Year 
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'. Penalties assessed by year and by program area <as or 12111103> 

,., Total Penalties 
Year AQ WQ LQ Assessed 

1990 $109,665 $89,850 $170,040 - . . $369,555 ' -

1991 $179,870 $163 ,640 $326,130, c - $669,640 . ' 

1992-, $137,797 $155',970 $822;521·- - $1,116,288 ' 

1993 $669,708 $11 4,125 $442,703 $1,226,536 

1994 $303,875 $113,944 $847,432 $1,265,251 

1995 $622,239 $218,881 $651,543_ $1,492,663 

1996 $304,337 $389,703 $812,609 "$1,506,649 

1997 $364,274 $352 ,605 $609,281 $1,326,160 

1998 $139,686 $162,751 $408,018 $710,455 

1999 $319,583 $302,272 $826,347 $1,448,202 

.2000 $447,438 $494,859 $439,897 $1,382,194 

2001 $354,013 $957,043 $837,721 $2,1 48,777 

2002 $533,929 $245,949 $2,315,941 $3,095,819 

2003 $231 ,493 $421 ,230 $1,203,520 $1,856,243 

Publicly Available lnform.ation 
• Search the Enforcement Database - A database of formal 
enforcement actions (i.e., department orders or civil penalties) 
that includes the date, respondent name, location, inspector, 
penalty and description of violation. - -

• Search the Notice of Noncompliance Database - A 
database of Notices· of Noncompliance (i.e., a notice from . 
DEQ stating that a violation has been observed) that includes 
the source name ·of alleged violator, location, violation date 
and a description of the violation. 

• Summary of Enforcement Actions 

•. Overview of Enforcement Process - (Guidelines if you 
re_ceive a Notice of Assessment of Civil Penalty and/or 
Department Order.) -

http ://www.deq . state . or. us/programs/enforcem~nt/ 
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o ·ur CurrentEnforcement Process 

• Program Priorities_·::·< '. 

• Regional Compliance 

• Central Enforcement 
. . . 

· • ~rlfo.r~ement Gui.dance, Rule 
_ .-· ·and' Policies 

. . 
.· · .-EnforcementGuidance · 

· '• Outlines. Dire~tor's 
expectations on process 

::.~ . Creates consistency in: . 
. • NON response language 
•· which cases are referred · 

· • which cases are not 

·.·· ... • Allows forreasonable flexibility . ( 
· . to .consider mitigating or · ·· 
··. aggravating circumstances 
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- . . . 

· Notices of Non-Compliance · 
. . .. 

(NONs).· ... · 

:· ·.~ Regionsdraftaccording to'. guidance· 
' •. . . . . . 

. ' . . . 

• States whether· a case is being 
referred for formal enforcement 

• .. If referr.ed, · th~n se.nt to: Office of 
·• _C9mpliance and· Enforcement .for 
·evaluation and development_ of 
penalty and/or order 

Drafting th.e Notice. and .Order 
An environmental law speci~l istwillreview the ·.· 
· referral, evidence, law, and other cases tq; 
· determine: · · · 

. . 

• whether the laws give DEQ authority' to .take the 
· .recommended action · · 

. • ·whether.the.law and evidence exist to be (easonably 
. ·.· sure we can meet our burden of proof on the 
.. : elements that the violations occurred . 

• • 1 - • • • • 

.....• • wh¢ther there are oth·er violation.s not add ressed. by 
' o the referral - especially.seconda,-Y media issues .. . . . . , ._ · .. · 

• how to use the information provided to calculate a 
penalty and a reasonable estimate of economic 
benefit · · 

c'· . .. -' 
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·· Penalty Calculation Formula 

c BP+ ["(.1xBP) x ( p + H +'o :+R'+ C)] +EB: -__ . 
. ' . ... .... 

• BP - Base Penalty . . ,, 
. . . 

• P - Prior Significant Actions .. :. ·. 

: • H - Prior Correction History 
- .· · ·, . . . '· 

.. •. O - R,epeated or:Ongoing Violation 
• R ..: Responsibility 

• C' - Cooperativeness 

• EB .:. Economic B~nefit 

;- ., 

. ··-·· . , .· 

· • .. 

• Base Penalty · 

~ - Aggrav~iting or IVlitigating Factors· 

• · Economic Bene.fit 
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, ... . 

• Class of Violation -

~ · Magnitude ·of-V~olation " ., 
. -- Determine i,f specific magn,itude applies · · 

·· · - . Otherwise apply general magnitude 

Penalty Matrix 

- · - - .. . . :: ··-· 

·• Find the applicable::_matrix 
. depending QIJ "who" th~ violator 

· . is and the violation typ·~ (e.g., a .· 
· ····small municipality. solid .waste ·- -~> '.'· 

. . · vi·olation )' : · · · · 

·· :· . 

• Look up .th.e b_as·e· pen~lty using 
the violation classification and ·, · 

· '11§lgnitude. . · . _, 
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, Magnitude · Major ·Moderate 

Class 

... J . $6 ooo ··: · '$3 ooo 
J . ' . , . 

$2,000 ·_ .• $1,000 

·$ 500 ··. $ 250 

. . . . 

. $1,poo ­

$ 500 . 

$ 100 . 

Aggravating or Mitigating 
Factors · :,,~ 

!" ... 

. "'"" • "" • • r• - .. • . ,. • . 
~ rnoi ~igni11cant Acnons 

· • Prior Correction History 
• Repeated or Ongoing Violation . .-.. 

• Responsibility/Mental State . ·. · 
. .. . . . 

. . • · Cooperativeness 
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• Delayed Costs' . ~ . -: I 

• ·- • cl 

.;: Wrongful Profits ·: · 
!:- ·_ 

__ ,. :-. r 

' !; 

' . -

Notice Process ..; continued 
·'<·· 

- . - ; ---· ~. . - . 

· ~ The notice document is· sent via.certified mail .to .. ._, .. 

. the registered agent for a cOrpqtation or toa · . 
responsible i.ndividual. In diffici.Jlfcases we hi.re· a. 
private investigator to serve itpersonally:: · · ~ ·· 

• The Respondent bas 2_0 days in which: fo. sendfh . 
payment or a written Request for Appeal. 

::,. cil!rihg this time the.DEQ's Region_af staff may qe 
:'.. i~ G~>ntact with the Respondent, directing · 

.compliance with the order. . 
. - ··, 

1 - ' • 
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Informal Discussion 

We meet with the Responde'nt to review the 
facts and evidence and to hear and weigh any 
mitigating information we h.ave not previously 
heard 

Reasons for Settlement · 

• Modifications to the facts based on informal 
. meeting 

• Supplemental Environmental Projects 
• Payment plan · 
• Extraordinary complian'ce 
· , Self-Disclosure Policy 
• "Litigation" risk 

14 



. Mutual Agreement and Order 

.· · ,Agreement to settle . 

·· • "Details of conditions (e.g., new facts, 
· · mitigated penalty, Supplemental · 

Environmental Project (SEP), ' -
payment plan, etc.) -~ 

• Waiver of appeal rights ~ 

• Acknowledgment that these ~ 
violations constitute prior 
history for future penalties 

• Final Order for penalty which 
generally must be submitted with the MAO 

Contested Case Hearing Process 

15 



I . 

· • The ELS must demonstrate that "more 
. <likely than not" DE Q's action is supported •·.or ·· 

by true alleged facts anq th,~ law. 
· . .., 

.. " ··. 

· ·~.The Administrative Law)udge.drafts a-. 
·"Proposed Final Order'' that.outline_?··· 
whether we have .met that burden.'on all 
the elements~· · 

•>That "Proposed Final Order" becomes a 
: Final Order.if no appeal to the EQC .. " . . . 

1- . • 

Appeal to Envrro.nmental 
Quality Corl1rriission -_ . . 

• ~Option ~va.iiabie to ei~h~r DEQ or ~- .•.. · 
Respood~nt · .. .. , · · 

. : . ·::. . .. 
- . . . 

• Both may appeal on sep~rate issues 
. ' . - . ~ . . - -

~,· EQC may initiate review of a case .. 
: '· 

• List of recent cases 
.. , ' 

16 



• Available to Respondent. after EQC+;·· ··. 
pppea1 · _,_. · .... 

: . :.~ - .. 
_.- -4 

.·. · .. . 

·' 
.. 

- .. -· ... ' 

.. -~ . 

• Ability ;tq.'pay cinalysis ··a.vailable . 
-· : - ·. . 

~: Ultim,ately if no.payment,; collectior~ ·. : 
... . ·goes to Department of Rever1Ue ;> 

.·. ··.; .·:and/or a . Private. c~ollection serv.ice 
.. • 

. ' . 
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·Overview of Proposed 
·Division 12 Rules 

DEQ's Strategic Directions 
Excellence Key Action: Ensure that 
DEQ implements an effective 
comp·iiance a .d enfoicement progran1; 

' .. 
one that is: 

• understandable, 
,• encourages compliance, 
• is_ equitable, and . 

- • ·appropriately reflects the severity 
of the violation 

18 



Division 12 Rulemaking Scope 

:· •. Revi.ew ·existing violatio.ns 

• ·Revi;~w ·c1assifi·cation ~f -violations 
• Review violation magnitudes 

• Review penalty matrices 

• Review penalty equation, factors and 
economic benefit 

• Reorganized to follow pr()c~ss flow 

• More ~description of process in the rules . 
(e.g., -0045 - Civil Penalty · ··· 
Determination Procedure) 

• Notices of Noncompliance ~ Warning 
Letters and Pre-Enforcement Notices 
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'. R-ule Changes, -cont'd._ 

Violations updated by all prograrns 

• _ ,Sim,Harviolation classification .-: --
·• -~-' 1, • 

-_ ~cross programs ·_·: - · _. _ 
- - -

• Magnitude proc~ss clarifiea -· · · · _-

• _ Selected mag.nitudes_ updated and­
__ - some are "pre-determined" -

' -

-Penalty Matrix Chang··es: 
. . .. : 

• Added a $6,000 p~n~lty . matrix ·· ,'._ - ~ 
' -

• -- Raised oena!ties- in $8.000 matrix -- -
(fo~mer ·$10,Q_OO matri~) --

· - - . . . . 

__ -< • - Cl~ss Ill's -_--; no> magnitude requirEfd 
., ~ ·/ Adjusted p~rialties to ac.hieve --- •· - -

· appropriate specific deterrence -· 

20 



. ·_Applicable Mat.rix. Examp:le 
~ . - . 

. ··;: 

, $8,000 - Permitted SoHd Waste Facility & ... 
· · · . Jurisdictions over25,000 · " 

·· populat.ion • ·. 

· $6,ooo- Permitt~crvvaste ;Tire Facility & 
c · •· Jurisdictions between 5,000 and · · ' 

_25,000 population · . . .. . .. 
. ' ~ . . . 

$2,500 ~:Jurisdictions below 5,000 . 
:. : ·. ·. population &'Any General Public 

- ~ - . ' . -

$1,009 :::... Rigid · plastic contain~rs 

· .. ·· · $8,000 P.enalty Matrix .. 
··, .· 

. . 

Magnitude . Major .. ··Moderate Minor 

Class : 

.. I 

II 
. :111 . $750 

$8,000 .. $4;000 ~$2,000 
. : . ·.. . . 

$4_,qqo $2,ooo $1,ooo 

No magnitude required. -_ . 
. · ~. I 

. . . 

· ·• DireCtor discretio•n to as.sess.$1Q,OOO p~nal~y 
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Aggravating or Mitigating 

Factor Changes 
··· • Greater impact if violation was on-· : 

going for a I.anger time (9 factor) · -

• Tied mental state (M factor) more 
clearly to evidence ,available . 

• Changed C factor to "efforts to 
-correct" and broadened range 

• (;learer language overall 

. . .. 

- Enforcement Guidance 
and Training·_ 

• Viewed as the implementation plan for 
the Div. 12 rules 

~ Currently being updated to reflect rule . 
and process changes (e.g., will clearly-. 
articulate when to send a warning 
l~tter or pre-enforcement notice) 

• Training will be held for DEQ staff and 
others 

22 



-

Additional Enforcement 
Policies to be addressed 

· .. " .: . Daily or Multiple Penalties 
··_ :· • Ability to Pay 

·· -· · • Self-Disclosure 

. • Supplemental Environmental 
. Projects .r 

- __ , 

Rule Development:Next Steps 
• Comment period extended until 

March 1st at 5:00 p.m.- -

• Five hearings conducted across 
state · 

.·. 

• Currently scheduled for May EQC 
meeting, depending on comment 
volume and content 
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Case Settlement and Appeal Process 

Notice ... 
·issued · 

.... ,.-: }<';·:.:;_~· ·: ~ ·,~·~;:r_:i";:' '.".· 
<: t".

0<'.:. . ves . lnformal :~-
1 ..; •. ;_~ -~~,.: :· l ~ . ' .~ . - .:.~ 

. t.n.§we~-.·:·· ' Meeting._... 
'Recejv.e.:o? ::'.. · ·-~Fte1d ·s-.;·'. 
. . :·~;.1·:·::-'s;{i;,.~· 

No 

. p~f~~it:·;~ .. 
•j~:,.M < • 

._,~ ~\<-~·-~.;_!~~r~·~:;.,~:-
•• . p. 

Yes 

~;.~.-~\·:.' ;".' 

.;«:; .~: ·.( .· 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

' I 

I 
I 

' ' I 
I 
I 
I 
I 
I 

' Yes • 
' 

4~~;~Jll1· 
Yes Yes 

;(<:q,~s~--~_.: 
·· Closed .·· 

,~:\ . 

eri~fs'.' I ~ ( 
$l,1Qmitt~ci;· ·; 

No ~)f .:c~;1;~·tt. . 
I ~I ;~-.~~p}'(~d~~-c<,'f l ~ ( 

_.·:, To HO?,,.:,:• 

No '·" ~~pp~al .~o,~2. 1 .'r "· 9o_µrt ·of:~~~ 
~/ :. ' ~· .. : .1. ~·~>"'-

' ": \~\ i;;.L:' fh·!· . ; ·:h pi:ie.als }J 
~<~~~~15;;:;;; ' 

Yes Yes Yes 

;·:.~.-:. r ,..;;•: •• • . ..,: ,. 

··:::; Gase .... L, .• 

~'.~'Cids&ci<· 

S? = Settlement? 

~{ijd ofd'~r 
>'.;iaecomes 
~;·~.-~F}~al·· .. : .. ~···1 

Yes 

Yes 

~~~/:'oas0.,. · .. 
~ ·:rc·10sed ·~ 

Yes 

. ·-· .. . . 
~Af:>pe(irto .:: 

,~ .'¢oyriof .... 
~.App~ar~ ._ 

7;0.~;:'.¥~4t-:.f: :,'. 
~G'9Jl.i;9ti.9n~ 
L'.):'J~' ·~: r.· :•:·• ·~•j 

~/~· .. . ', 

}V'. :ra-t·~-:-.. 
. C.o.lle9tions 
Y!;,/F.~~~i, ... :: · 



List of EQC Decisions, January, 1996 -December, 2003 

1. 01/18/1996, Mcinnis, David, Case No. WQIW-NWR-94-311 
Facts: Mclnnis's employees washed out chemical toilets and discharged automotive 
fluids on the property. · The wash water ran off into a Portland storm sewer. After 
subsequent violations of automotive fluids into catch basins which drained into the 
Deering Canal, Mclnnis was fined by DEQ for discharging waste into the waters of the 
state. 
Legal Issues: 1) Is discharging waste into a catch basin which drains into Deering Canal 
discharging into "waters of the state?" 
Hearing Officer: Yes. 
2) Were automotive fluids pollution under ORSB.005(3)? 
Hearing Officer: Yes, because the definition is very broad and includes discharges that 
change the taste or odor of water. Automotive fluids change the taste and odor of water. 
The discharge would also tend to render such waters harmful to public health or to fish. 
Discharge of such fluids was pollution. 
EQC Held: EQC upheld the hearing officer's Hearing Order. 
Argument: Appellant Mclnnis argued on the facts not the law. 

2. 01/28/1997, Henry, Russell R., Case No. AQOB-WR-94-289 - · , 
Facts: Henry was fined for open burning of demolition waste within six miles of the · 
corporate city limit of Salem. 
Legal Issue: Are the DEQ and EQC bound by procedural court rules and custom? : ·' . · 
Henry's Argument: · DEQ's Notice of Appeal and Answering Brief and Motion to Deny 
should be dismissed for procedural shortcomings. , · 
EQC Held: The EQC found that the EQC is not bound by court rules or customs · ··· :. 
regarding either fonn or style of pleadings. DEQ's Notice was legally adequate. The 
Commission can increase a civil penalty assessed without remand to the hearings officer 
if a) there is sufficient notice to the parties and b) the evidence to support the increase is 
in the record from the hearing below or the Commission can re-open the record for 
additional evidence if a party so moves. EQC upheld the decision of the h.earings 
officer. 
Appeal: Henry appealed the case to the court of appeals, but later settled with the DEQ, 
agreeing to pay a fine. 

3. 05/02/1997, Compton, John M., Permit No. 95-014 
(Not a Division 12 case.) 
Facts: Case involves the revocation and request to decommission a sewage disposal 
system. 
Legal Issue: Can an on-site construction permit be revoked once construction is 
complete? 
DEQ 's Argument: DEQ can revoke an on-site construction permit once construction is 
complete. 
Compton 's Argument: DEQ has no legal authority to order the decommissionihg of the 
system since there was no factual basis for the finding of the public health or water 
pollution hazard. 

1 
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Hearing Officer Held: Once construction of the system is complete, the Department does 
not have authority to revoke the on-site construction permit and must seek 
decommissioning of the system through enforcement proceedings. 
EQC Held: EQC confirmed the decision of the hearings officer. EQC agreed that under 
340-71-160, DEQ is required to institute a separate enforcement proceeding to order 
decommissioning of an on-site system once construction has been completed and a 
Certificate of Satisfactory Completion has been issued. 
Furthermore: EQC directs DEQ to proceed with rulemaking, as appropriate, to clarify 
whether an on-site construction permit continues as an operating permit after construction 
is completed. 

4. 08/11/1998, City of Coos Bay, Case No. WQMW-WR-96-277 
Facts: The city obtained an NPDES permit. After a pipe ruptured between the treatment 
plant and sludge lagoon, DEQ fined the city for discharging wastes that reduced the 
quality of state waters below the EQC's water quality standard. Additionally, the city 
was found in violation of a condition of its NPDES permit. 
Legal Issue (1): Does the City incur liability under the statute and rules because of 
violations due to its failure to effect permanent repairs to the pressure pipeline prior to its 
rupture and spill? 
City's Argument: Argues that not conducting a permanent repair was not a violation 
under the statutes and rules for which penalties or orders could be imposed. 
EQC Held: The disposal of sewage can be hazardous to the health and welfare of the ·· 
public. Even though the City did not intentionally direct the partially-treated sewage irito 
the bay, its acts or omissions were the cause of the sewage entering the bay and were · 
sufficient to meet any "placement," "cause pollution" or "discharge" requirements of the 
statutes or rules. Likewise, the City's choice not to repair the pipeline led to its permit 
v iolation, so it is ·responsible. 
Legal Issue (2): Can a party be liable under ORS 468B.050(1) for a discharge when the 
party has an NPDES permit? 
City's Argument: As long as it had a pennit, it could not be held to violate ORS 
468B.050(1). 
EQC Held: The city is liaple under ORS 468B.050. The city's interpretation is 
inconsisi.eni. with the express language in tbt statute and the statutory scheme as a whole. 
Legal Issue (3): Can a party be liable under ORS 468B.050(1)(b) for discharging wastes 
into the waters of the state without a permit authorizing such discharge if it has not been 
proven the party had the intent to violate the statute? 
City's Argument: Based on the word "discharge" in the statute, a pa1iy must intentionally 
mean to violate the statute for it to be a violation, and this mens rea must be proven. 
EQC Held: No, strict liability applies for violations of ORS 468B.050. Strict liability is 
the longstanding custom of EQC and DEQ. Nothing in the statute leads the EQC to 
believe "discharge" was meant to be read to require intent. Strict liability for 
administrative violations follows from ORS 468.130(2)(f). When the legislature has 
intended to require a culpable mental state, it has generally done so expressly. Strict 
liability is more consistent with the general legislative policies governing water quality 
protection. 

2 



Legal Issue(4): Can a party be liable under ORS 468B.050(1)(b) for discharging wastes 
that reduce the quality of state waters below the water quality standard established by the 

. EQC when it has not been proven the party had the intent to violate the statute? 
City's Argument: a) There is a legislative scheme evident in ORS 468B.025(1)(a) which 
requires proof of negligence and in ORS 468B.025(1)(b) which requires proof of intent. 
b) The City argues the verbs "cause," "discharge" and "violate" in the statute show an 
intent requirement. c) The City argues that since the violations are also public nuisances, 
it should be inferred a culpable mental state is required. 
EQC Held: Yes, a party is liable under this statute without proof of intent to violate the 
statute. a) The statutes referred to do not establish a widespread legislative intent to 
require proof of intent. When placed in their historical context, these statutes can not be 
viewed as proving any general rule regarding an intent requirement. b) The plain 
ordinary meaning of these verbs do not require or suggest intent be an element of the 
violation. c) The EQC finds no relevance in the fact that ORS 468B.025(3) finds these 
violations are also public nuisances. The legal authority relied upon by the City applies 
only to tort suits brought by a private party to recover money damages. 
Appeal: The Oregon Court of Appeals reversed the EQC on the fine given under ORS 
468B.050(1)(a) (Legal Issue 2 above). The Court of Appeals held that ORS 
468B.050(1)(a) establishes when a permit is required but says nothing about violations of 
that pe1111it. The EQC's contention that any discharge in violation of the conditions of a · 
pe1111it amounts to discharging without a permit in violation of 468B.050(1)(a) is wr:ong. · 
The Court held that violations of a permit are covered under ORS 468B.025(2), and that 
the two statutes are desig·ned to work together. 

5. · 10/30/ 1998, Ferguson, William H., Case No. AQFB-WR-96-351 '· 
Facts: Ferguson (respondent) removed a sample of duct wrap for testing from a \ .··· i · 

renovation project after he had been informed by a Department Asbestos Control Analyst 
that the wrap might contain asbestos. Respondent was fined for not following ORS and 
OAR asbestos rules. 
Legal Issue (1): Was Respondent (Ferguson) engaged in an "asbestos abatement project" 
before his notification from the Asbestos analyst that his site might contain asbestos? 
Hearing Officer: No. Despite the definition in OAR-340-032-5590(3) and the strict 
liability in ORS 468.140(1)(f), Respondent was not engaged in an asbestos ab.atement 
project before the asbe.stos notification. He had taken all reasonable steps, so liability did 
not attach prior to notification. (*For some reason, this led the hearings officer not to 
apply liability directly after notification as well, unlike the ECQ.) 
DEQ: Strict liability applies to the respondent's violation. 
ECQ Held: Strict liability does apply in this situation. When the Respondent handled 
the material after learning it might contain asbestos, liability attached. The hearings 
officer erred in his determinations on this matter. 
Legal Issue (2): When the Respondent bagged and removed the material, did he violate 
OAR 340-32-5620(1) by failing to notify the DEQ of an asbestos abatement project? 
ECQ held: Since the Respondent did not know the material in the building contained 
asbestos (because it had not yet been tested), and since the Respondent was only involved 
in the asbestos abatement to the extent that he bagged an initial sample, it is not 
appropriate to assess violation under this provision of the rule. 
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6. 03/17/2000, Cascade General, Case No. HW-NWR-97-176 
Facts: Cascade flushed Tectyl products through the engines of a Navy ship. After the 
job, Cascade hired a company to take the used Tectyls, along with used oil, away for 
recycling. 
Legal Issue 1: Were the Tectyls hazardous waste? 
Cascade General 's Argument: No, the Tectyls were used oil and, thus, exempt from the 
definition of hazardous waste and the manifest requirement. 
DEQ 's Argument: The Tectyls were hazardous waste because the flashpoints of Tectyls 
were less than 140 degrees Fahrenheit, a characteristic of hazardous waste. DEQ 
interpreted the definition of used oil in EQC's rules to exclude corrosion inhibitors such 
as Tectyls. 
EQC held: The Tectyls were hazardous waste. Since the Tectyls have a low flashpoint 
characteristic of hazardous waste, Cascade General had the burden of proving they were 
not. Cascade General's affirmative defenses fail because a) the Tectyls were not a virgin 
commercial product; b) the Tectyls were not mixed with enough oil to raise their 
flashpoint above the hazardous waste characteristic, and the mixing took place after 
property transfer; and c) the Tectyls do not fall under the "used oil" exception because 
some oftheTectyls which were disposed of had not been run through the ship, so they 
were not "used." (The EQC did not reach the question of whether the Tectyls which had 
been run through the ship qualified as "used oil.") 
Legal Issue 2: Did Cascade perfo1m an adequate hazardous waste detennination? · 
DEQ 's Argument: Cascade General did not perform a correct determination as it did riot 
arrive at an accurate conclusion. 
Hearing Officer: Found Cascade did perform an adequate hazardous waste determination. 
Cascade's determination revealed the Tectyls had a characteristic of hazardous waste. -It . 
simply discounted the results. 
EQC Held: A majority of the Commission failed to either affirm or reverse the Hearing 
Officer's decision, so the Hearing Officer's decision on this point stands. 

7. 12/19/2001, Reggie H. Huff, Case No. WQ/I-NWR-00-125 
Facts: Huff discharged a solution containing ethylene glycol and metal leaching into a 

storm drain, believing it was connected to the city' s sanitary system. 
Legal Issue 1: Was the waste "likely to escape or be carried into waters of the state" as 
prohibited in ORS 468B.025(1)? 
Huff's Argument: The ethylene glycol solution was dumped down a storm drain which 
connected to a dry sump system. Since the solution would have been absorbed by the 
ground, the solution would never reach any waters of the state, including groundwater. 
DEQ 's Argument: The dry sump system is designed so fluid held within can seep into 
the surrounding ground, which can contain groundwater. Rainwater can flush the dry 
sump system, driving fluid into the ground and groundwater. Therefore, any fluid placed 
in a dry sump system can reach waters of the state. 
Hearing Officer: Held that the fluid put into dry sump system fell under 468B.025 
prohibition against placing waste in a location where such wastes are· "likely to escape or 
be carried into the waters of the state by any means . .. " 
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EQC Held: The EQC affirmed the order of the Hearing Officer with the following 
clarification: "The Commission concludes the term "likely" as used in ORS468B.025 
should be given its ordinary and common meaning and applied on a case-by-case basis. 
The Hearing Officer correctly found that the waste water was placed in a storm drain. 
The storm drain was designed to convey storm water into the surrounding ground and 
groundwater. Under these circumstances, the waste water was placed in a location where 
it was likely to reach waters of the state." 
Appeal: Reggie Huff has appealed the EQC decision to the Court of Appeals. The 
appeal is ongoing. 

8. 02/11/2002, Ronald C. LaFranchi, Case No. WP/M-SPWR-00-009 
Facts: A LaFranchi truck carrying gasoline collided with a pickup truck. The tanks of 
gasoline rolled down an embankment near Knowles Creek. After all the clean up, some 
gasoline still made it into Knowles Creek. The LaFranchi truck driver was found 
negligent for his role in the accident. 
Legal Issue: When a Respondent's employee acts negligently, is it correct to assign a 
negligent "R" factor to the Respondent when calculating the penalty formula? 
LaFranchi 's Argument: Ron LaFranchi was not negligent, so he should not be penalized 
for negligence. 
DEQ 's Argument: An employer is responsible for his employees. 
Hearing Officer: The DEQ cannot penalize the Respondent for the negligence of his 
employee. The DEQ would have to establish that the Respondent himself acted 
negligently. In this case, the DEQ would have to prove the Respondent had knowledge· 
that his employee was in some way deficient and failed to act on that knowledge. ·; · 
EQC Held: Under OAR 349-012-0045(1)(C)(D), "the act of the respondent" includes 
both direct acts and also the acts of employees for which the Respondent is legally ., · 
responsible. As long as an employee is acting within the scope of his employment, his 
employer is responsible for his actions . Therefore, the DEQ was correct in assessing the 
Respondent with a negligent "2" penalty in its penalty formula on the basis that the 
Respondent's employee was proven negligent in this action. 

9. 08/20/2002, City of Scappoose, Case No. WQ/M-NWR-00-010 
Facts: The City of Scappoose's representative incorrectly conducted NPDES monitoring 
tests and intentionally reported inaccurate data. A DEQ inspection led to the bad 
reporting becoming known. 
Legal Issue 1: Did the respondent violate a condition of its NPDES permit by 
intentionally reporting false test results on its discharge monitoring report? 
DEQ Argument: The City of Scappoose, acting through its plant superintendent, 
Wabschall, intentionally reported false test results on the monthly DMR for December 
1998 the City filed with DEQ, and thus violated its NPDES permit. 
The City's Argument: Wabschall' s actions do not meet the definition of "intentional" in 
the DEQ administrative rules. Since Wabschall knew the data from the tests were 
inaccurate, his estimates based on that data were not intentionally false. He believed his 
estimates had a sound basis. 
Hearing Officer: Under the permit conditions, the city was required to report accurate 
test results reached by following specified test methodology. Wabschall's estimating 
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obviously did not satisfy the permit requirements, so he was intentionally reporting 
inaccurate data. Thus, the City of Scappoose violated its NPDES permit monitoring 
condition. 
Legal Issue 2: If respondent intentionally reported false test results, was its conduct 
flagrant? 
DEQ Argument: When he reported inaccurate monitoring data, Wabschall committed a 
flagrant violation. 
Hearing Officer: The DEQ did not prove by a preponderance of the evidence that 
Wabschall consciously set out to commit the violation. Acting fragrantly implies 
planning or deliberately setting out in advance to violate the law. Although Wabschall 
had a knowledge of the law and the NPDES permit provisions, the DEQ did not prove 
that he set out to violate the law. lf Wabschall had planned to violate the law, he could 
have recorded false test data which would have made it nearly impossible to discover the 
violation. In this case, he recorded his flawed test results and admitted he had used 
estimates when asked. He did intentionally report false test values, but DEQ did not 
prove he flagrantly did so. 
EQC Held: Affirmed the Hearing Order of the Hearing Officer. 
Appeal: The City of Scappoose has appealed the EQC decision to the Court of Appeals 
on the grounds that the order erroneously interprets provisions of law and that a correct 
interpretation of the law would result in no civil penalty. The case has been settled and 
the City withdrew its appeal. 

lO. 01 /09/2003, Caleb Siaw, Case No. WQ/D-NWR-99-186 ; i; 2:'. < 
Facts: .Respondent signed an MAO with the DEQ regarding a sewage system the · 1: . . ' · · · 

respondent operates at his mobile home park. Despite agreeing to in the MAO, the .,_ 
respondent failed to submit information to complete his application for a WPCF permit· . ' ·: · · 
Despite agreeing to in the MAO, _the respondent failed to submit holding tank receipts for 
the previous month. 
Issues: The main issues in the case do not involve any interpretation ofDEQ Division 12 
statutes or regulations and, therefore, are not reported here. 
Legal Issue: Under ORS 468.140, does the DEQ have the discretion to issue a fine 
based upon one daily civil penalty for each month a violation occurred, or must the DEQ 
either issue a fine for only one day of violation or every day of violation? 
Hearing Officer: The DEQ can assess a penalty based upon one daily civil penalty for 
each month a violation occurred. Although the DEQ did not specify the day of each 
month on which it sought penalty (which the DEQ should have done), it did state that it 
elected a penalty for each month in which a daily violation occurred. Thus, the DEQ was 
essentially acting within its statutory power. 
EQC Held: Affirmed the Hearing Order of the Hearing Officer. 
Appeal: Caleb Siaw has appealed the EQC decision to the Court of Appeals. The appeal . . 
is ongomg. 
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11. 01/30/2003(EQC Appeal date), Jackson & Sons, Case No. 02-GAP-00020 
Facts: Jackson & Sons mounded pea gravel around a 2500 gallon aboveground tank full 
of gasoline and applied for and obtained an underground storage tank permit from the 
DEQ. After receiving a letter from DEQ to stop using the tank, Jackson & Sons removed 
the pea gravel. 
Legal Issue: Does Jackson's tank meet the legal definition of an underground storage 
tank subject to EQC regulation? 
Jackson Argument: Commonsense shows the tank was not beneath the surface of the 
ground. Since the regulations define underground storage tanks as those tanks "beneath 
the surface of the ground," this tank was not an underground storage tank. 
DEQ Argument: A tank, including pipes, is an underground storage tank when ten 
percent or more is "beneath the surface of the ground." OAR 340-150-0010 (adopting by 
reference 40 CFR 280.12) defines "beneath the surface of the ground" as "beneath the 
surface of the ground or otherwise covered with earthen materials." Jackson's tank was 
not under the ground; however, the tank was more than ten percent covered with earthen 
materials, thus meeting the definition of"beneath the surface of the ground." Therefore, 
the tank was an underground storage tank under the EQC's rules. 
Hearing Officer: Jackson's tank did not meet the definition of an underground storage 
tank because it was not beneath the surface of the ground. DEQ did not meet its burden 
of proof, showing this tank meet the definition. By administrative rule, DEQ adopted the 
definition of underground storage tank prescribed by the US EPA in 40 CFR 280. OAR 
340-150-0002. These statutes and rules characterize an underground storage tank as 
"beneath the surface of the ground." The· descriptive phrase "beneath the surface of the 
ground" is .not given a specific or peculiar meaning by statute or rule. •· 
EQC Held: At the hearing, the EQC affirmed the Hearing Officer's Hearing Order.::·· 

. •. 

12. 05/08/2003, Pegasus Corporation, Case No. AQ/AB-WR-02-059 
Facts: Pegasus Corporation (Pegasus) allowed a contractor to perform an asbestos 
abatement project without a license on a facility it operated. 
Legal Issue: Was Pegasus an "owner or operator" such that it would be required to 
ensure that only licensed asbestos abatement contractors ·remove asbestos-containing 
siding from a FedEx Terminal in North Bend, Oregon? 
Pegasus Argument: Pegasus argued that it was not the operator of the FedEx Terminal, 
and was not responsible for ensuring that only a licensed asbestos abatement contractor 
remove the asbestos-containing siding. 
DEQ Argument: Pegasus was an operator of the FedEx Terminal, and was responsible 
for ensuring that only a licensed asbestos abatement contractor remove the asbestos­
containing siding. 
Hearing Officer: Although the term "owner or operator" was not defined at the time of 
the alleged violation, the term was defined under ORS 465.200(19) of the Hazardous 
Waste and Hazardous Materials I chapter, and because asbestos is defined as a hazardous 
substance under ORS 465.200(15), Pegasus had notice as a lessor and lessee of the FedEx 
Terminal that any act committed in violation of ORS 468.715(1) and OAR 340-248-
0110(2) was done at its peril. DEQ's policy of treating lessors as "owners or operators" 
was consistent with the definition provided under ORS 465.200(15). 
EQC Held: The EQC affirmed the Hearing Officer's Order. 
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13. 12/4/03, Luhr Jensen & Sons, Inc., Case No. LH!HW-ER-01-275 
Facts: Luhr Jensen & Sons, Inc. (Luhr Jensen) is a privately held Oregon corporation 
that manufactures fishing lures and other products in Hood River, Oregon. Luhr Jensen 
operates three facilities in Hood River. The fishing lure manufacturing process generates 
regulated hazardous wastes from electroplating and painting of lures and other products. 
As a result ofDEQ inspections in August 2001, DEQ issued a Notice of Assessment of 
Civil Penalty in April 2002. The Notice alleged that Luhr Jensen committed 11 
hazardous waste violations and three water quality violations and assessed penalties 
totaling $66,534 for the 14 alleged violations. Prior to the contested case hearing in this 
case, the Department amended its Notice and reduced the penalties for the hazardous 
waste violations from $66,354 to $34,801. The hearing officer upheld the amended 
proposed penalty in its entirety, and Luhr Jensen appealed to the Commission. 
Legal Issues: Did Respondent commit several of the hazardous waste violations? Did 
Respondent violate its general NPDES permit by failing to monitor stormwater and 
submit discharge monitoring reports? Is the proposed civil penalty warranted? 
Hearing Officer: Upheld all of the civil penalties in total. 
EQC Held: Respondent committed all of the alleged violations. During the argument, 
the Department agreed with the petitioner to reduce the "R" factor for one of the 
hazardous waste violations from 6 ("intentional") to 2 ("negligent"), thereby reducing the 
penalty from $34,801 to $34,401. 

· 14. 12/4/03, American Exchange Services, Inc., Case No. AQ/A-WR-98-186 
Facts: Respondent is an Oregon corporation that acts as a facilitator for tax-deferred.1 

exchange transactions under the·Interrial.Revenue Code. As part of these tax-deferred . 
'. exchanges, Respondent temporarily holds legal title to real property on behalf of its , 
customers so they can take advantage of tax deferrals. Respondent held legal title to real 
property and its improvements in Medford. Respondent entered into a real property 
exchange agreement with its agent William Ferguson giving Ferguson authority to 
manage, operate, maintain and repair the property. During the course of the agreement, 
Ferguson had the building on the property demolished. The building contained asbestos. 
Legal Issues: Who is responsible for the asbestos-related violations? As a section 1031 
exchange company, is Respondent exempt from liabihty? Can Respondent assert 
affirmative defenses not raised in its answer? Can the negligence of Respondent's agent 
be imputed to Respondent when the negligence is at least in part based on the agent's 
prior knowledge? 
Hearing Officer: Upheld the violation citations and the penalty, except gave 
Respondent credit for cooperativeness for having the openly accumulated asbestos­
containing material cleaned up, which the Department had not. 
EQC Held: The Commission upheld the hearing officer 's decision in its entirety. . 
Respondent cannot assert affirmative defenses or legal arguments that were not raised in 
its answer. Ferguson 's negligence can be imputed to Respondent even though the 
negligence is at least in part based on Ferguson 's prior knowledge. 
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From Discovery to Compliance Assistance or Enforcement­
What goes into determining .who DEQ addresses and how? 

I n s pection 
or complaint 

response 
conducted 

What determines who 
we inspect or visit 
in the f irst place? 

• Priority Sectors 
• Progr am Pri o ri t i es 
• Priori ty Compl aints 
• o t her? 

~ 

,.~-....---.-,, 

Enforcement Guidance 

Provides the filter to d e termine wh o 
goes on to f ormal . enforcemen t. 
I ncludes not i ce o f noncompliance response 
l anguage. 

Formal 
Enforcement 

Division 12 , Division 11 and other 
enforcement pol ic i es determine 
wh a t the penalty and p r ocess is. 

Non-Formal 
Enforcement 

What h appen s vari es by p rogram : 
• Technical assistance 
• Not i ces o f noncompl iance w/ 
compliance sch edules 
• Other? 



Current 

Class Magnitude 

v=- · .. 
I 

III 

II 

f~ajor 

I 
~ 

Moderate 

Minor 

Penalty Calculation Process 
Matrix 

~; 10 , 000 

~ I 2 , 5000 
I 
i i i,ooo · 

500 

io·o,ooo 

Aggravating & 
Mitigating Factors 

i. 
I 
I 

Pa.st Oc.currences 
(P=0- 10) 

· History 
(H=-2 or 0) 

.. ·· or:~Going 
· (<;:J= O or 2) 

Resp.onsibili ty 
(R=0;2,6 or 10) 

: cooperativeness 
· (C=- 2, 0 or 2) 

Economic 
Benefit 

Total 
.Penalty 

.. ......,...,..., 
Ability to 

Pay 

c:;::z:=:,,.-.- ~ . . .. ,, 

l[ SEP l 

Definitions 
Class -+ Magnitude - Matr i x - Base Penalty+ [(JX(P+H+O+R+C)]+EB Total Penalty 

Class: 

Classification addresses the 
nature of the violation itself. 
The purpose of classifications 
is to separate the violations so 
that similar types of violations 
are treated with the same level 
of severity. 

Class I represents those 
violations that have the 
potential to cause the greatest 
en~~onmental or HH harm or 
are ·most critical to the structure 
of the program. 

Magnitude: 

Magnitudes are intended to 
differentiate between actual 
violation incidents on the 
basis of their specific impact. 
Thus violations creating a 
similar degree of 
environmental or human 
health impact are at the same 
magnitude, or violations 
with equally "nasty" impacts 
are treated equally. 

Matrix: 

The matrices can allow the type of 
violator to be weighed against the level 
of penalty needed to get specific 
deterrence. It's where the "who is the 
violator" factor is most considered. 

Aggravating & Mitigating 
Factors: 

Aggravating and mitigating 
factors allow case specific facts , 
other than the type of violation or 
magnitude of the violation to be 
considered. These factors are 
intended to aggravate or mitigate 
penalties similarly, given similar 
facts. 

Economic Benefit: 

Intended to level the 
economic playing fie ld 
based on what the violator 
should have invested or 
spent in order to have 
achieved and maintained 
compliance. No 
consideration for who the 
violator is . 

After the total penalty is 
assessed and issued: 

Ability to Pay: 
Procedures to determine actual 
ability to pay by the specific 
violator. Information is taken 
into consideration for 
settlement offer. 
Supplemental Envir onmental 
Projects: 
For penalties over $2,000, the 
opportunity to do env. 
enhancement projects to 
mitigate up to 80% of penalty 
amount, if approved by DEQ. 



Penalty Calculation Process Proposed Changes 

Class Magni tude 
r:::. F . • ~ 

I 
~ Major . " .:::.., 

II Moderate 

III Mi nor 

Matrix 

8 , 000 

6 , 000 

2 , 500 

1 , 000 

100 , 000 

Aggravating & 
Mitigating Factors 

Past Occurrences 
(P=0-10) 
History 

(H=-2, -1 or 0) 
On-Going 

( 0 =0, 2, 3 f 4) 
Mental State 

(R=0,2,6 or 10) 
Efforts to Correct 
(C=-3,-2, -1, 0 or 2) 

Economic 
Benefit 

."'!"': ... i ... • " 

EB 

Clas s - Magnitude - Matrix - B p l f( Main Proposed Changes: ase ena ty+ L' .JX(P+H+O+R+C)] +EB 
Class: 

All vio lations reviewed and 
updated by program. Changes 
include: 

• Changes to classifications of 
specific violations 

Magnitude: 

Changes include: 

• Modifications to specific 
magnitudes to create greater 
differentiation between 

• Adding or deleting violations different levels of impact 

based on program rules 

• Consistency review across 
programs 

~ 

• Some magnitudes are "pre­
determined" 

• Clarifies gen. mag. applies 
if insufficient evidence for a 
selected magnitude exists 

Matrix: Aggravating & Mitigating Economic Benefit: 

Changes to matrices designed to more 
equitably achieve specific deterrence: 

• Increased base penalties for "large" 
violators or for most severe violations 

• Added intermediate penalty ($6,000) 
matrix 

• Eliminated $500 matrix 

Factors: 

Several detai led changes: 

• H - added -1 to address 
uncorrectable, but reasonable 
efforts to minimize impacts 
• 0 - Expanded range to address 
longer term violations 
• R becomes M factor - tried to 
address definitional and proof 
issues 

• Lowered base penalties for smaller • C becomes Efforts to Correct -
entities, homeowners, individuals, small broader range available 
municipalities 

No major changes 

___.,..,,.., 
Total 
Penalty 

Total Penalty 

Ability to Pay: 
Policy will be drafted 

Supplemental E nvironmental 
Projects: 
Policy will be redrafted 



State of Oregon 

Department of Environmental Quality Memorandum 

Date: 

To: 

From: 

Subject: 

January 15, 2004 

Environmental Quality Commissi~~ • #,rvf' ,k._..; 

Stephanie Hallock, Director ) , ~...,. 

Agenda Item C, Informational Item: DEQ's Strategic Directions, 2004 Draft 
February 4, 2004 EQC Meeting 

Purpose of Item We are in the process of finalizing our new DEQ Strategic Directions document 
and would like your input on the final draft. During the meeting, we will review 
with you the key changes made to the 2002 Strategic Directions document, and 
summarize how we incorporated some of your suggestions from our August 
2003 Environmental Quality Commission (EQC) - Executive Management 
Team (EMT) retreat. 

Background Over the past two years, the Commission has been vitally involved in 
developing DEQ's Strategic Directions - four high-level priorities that direct 
the agency's decisions on resource use, policy development, and daily 
workload management and service activities: 

1. delivering excellence in performance and product 
2. protecting Oregon's water 
3. protecting human health and the environment from toxics 
4. involving Oregonians in solving environmental problems 

With the Commission's support, DEQ adopted the Strategic Directions 2002 
and corresponding key actions in December 2001 (Attachment A). In August 
2003, we talked with you about DEQ' s accomplishments to date, the next steps 
for our work, and proposed modifications for each key action under the 
Strategic Directions. Your guidance and comments from DEQ managers were 
reviewed in detail by the Executive Management Team in November 2003, 
and Attachment B provides a summary of the changes we considered. This 
work has culminated in a draft Strategic Directions 2004 (Attachment C), 
which we intend to finalize and distribute to the public this spring. 

1 We are finalizing the draft Strategic Directions 2004 now, and will send copies to be added to this staff 
report during the week of January 19, 2004. 

{ Rev. 11/ 17/03 ) 
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Key Changes The draft 2004 Strategic Directions document includes a number of key 
changes from the 2002 version that reflect accomplishments to date and new 
directives from Governor Kulongoski on regulatory streamlining, 
sustainability, and the availability of industrial lands. The changes include: 

• A greater focus on partnering with other agencies to implement the 
Governor's Sustainability, Regulatory Streamlining and Industrial Lands 
Executive Orders, and to build stronger connections between DEQ and the 
State Public Health Division to support more integrated and improved 
decision making. 

• A greater focus on working holistically as "one DEQ" to solve complex 
environmental problems locally, considering air, water and land quality 
issues together. We are advancing this "cross-media" approach to address 
all sources of pollution and provide the best protection to the environment 
and public health. 

• A greater focus on collaboration and working with a customer service 
orientation. We modified key actions under Excellence in Performance 
and Product to demonstrate that employees come first, realizing that 
investing in DEQ's work force and creating a culture that supports 
excellence will advance all of the key actions. In addition, we committed 
to tailor strategies and tools for achieving environmental results to the 
many different segments of the regulated community that we work with. 

• Under Protect Oregon's Water, new key actions focus on cleaning up the 
Willamette River system, addressing multiple environmental impacts on 
watersheds, and issuing timely and environmentally protective permits. 

• Under Protect Human Health and the Environment from Toxics, key 
actions were modified to emphasize the reduction of air toxics and the 
promotion of clean diesel engines and fuel, and to ensure that our 
environmental laboratory is capable of handling unknown samples 
associated with terrorist threats. 

• Under Involve Oregonians in Solving Environmental Problems, key 
actions were updated to guide partnerships with non-profit organizations, 
businesses, other agencies and interest groups to raise public awareness 
and complete projects that benefit public health and the environment, and 
to address emerging issues like electronics recycling. Key actions also 
reflect commitments to improve public access to DEQ information and 
use the new public health and environmental laboratory as an information 
resource center for agencies and the public. 
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Next Steps 

EQC 
Involvement 

Attachments 

With input from the Commission and stakeholders on this draft in February, 
we will finalize the 2004 Strategic Directions document and publish and 
distribute copies to stakeholder groups and the public this spring. 

In addition, Strategic Directions will inform the development of DEQ' s 2005-
2007 budget, which we will bring to you for initial review this summer. 
Strategic Directions will also info1m DEQ's work priorities and planning at all 
levels of the agency, from the Division and program level to individual 
employee work plans, and continue to serve as an overall framework for 
evaluating DEQ's performance and product. 

As you review the key changes made, please provide us any comments you 
have on the draft 2004 Strategic Directions document. We will make every 
effort to incorporate your suggestions in the final product. 

A. 2002 Strategic Directions 
B. Recommended Content points for the Revised Strategic Directions, 

November 2003 
C. Draft 2004 Strategic Directions (to be mailed to you during the week of 

January 19, 2004) 

Report prepared by: Mikell O'Mealy 

Phone: (503)229-5301 . 



Afu.ut1yWfilt g 
Discussion Document: Recommended Content Points for the Revised Strategic Directions, November 2003 

Priority 1: Excellence in Performance and Product 
Subgroup's Recommended Refinements Use of Manager Feedback (notes in italic) 

1. Deliver outstanding service )> Customer service references should be clear about 
• Continue customer surveys for permitted facilities in AQ, WQ, and the On-site program what we mean. (Comment incorporated) 
• Provide customer service training for the rest of staff statewide )> Edit third bullet. "Implement activities to streamline 
• Identify and implement a range of strategies to meet the needs of our internal and external interaction with customers, which may include rule 

customers review, improvements in program delivery, and 
• Implement activities to streamline interaction with customers, which may include rule specific customer service actions." (Comment 

review, improvements in program delivery, and specific customer service actions incorporated) 
(reference Regulatory Streamlining EO) )> Recognize that "customers" includes each other. 

• Design differing strategies to more effectively achieve environmental results in working (Comment incorporated) 
with individuals Oregonians, small, medium and large business sizes, local governments )> "Terrific" is a poor choice for describing for external 
and municipalities. customers (Comment incorporated) 

Add to document in another place: 
A definition of "outstanding service" and the Communication Credo; maybe we can put these on 
the back page of the document? 
2. Provide a work climate that supports excellence )> If we care for employee needs, the external needs will 

• Implement newly improved performance management system to achieve greater also be managed." (Consider using in text write-up) 
collaboration, increased trust, improved communication and more open, useful and timely )> Eliminate reference to TriMet (Incorporated 
feedback between staff and managers. The expectation is that this new system will comment) 
improve morale and increase employee satisfaction with DEQ as a place to work. )> Make a reference to having computer hardware and 

• Identify what is needed to make DEQ a rewarding place to work; a place where database support for staff (Group believes this issue 
employees are challenged, enjoy the work climate, can grow and make a difference. will be addressed in Information Management Plan). 

• Evaluate hiring and employee development processes so DEQ has a strong staffing base )> "Making values live" sounds too "fluffy", and "what 
from which future DEQ leaders can emerge. are our values anyway?" (Reference to values were 

• Cultivate and implement employee suggestions to improve work climate and efficiency. removed) 
)> If we really want to be the employer of choice we 

What was dropped: should ensure that we have current rules (Group was 
)> Reference to fiscal accountability. The subgroup was not able to identify what is more, better unclear about this issue, and felt it was covered under 

or different about this activity. the next key action) 
)> All direct reference to "employer of choice"; language is not popular with managers and staff. )> Shouldn't there be a more direct reference to health 
)> Reference to making DEQ's values live; to "soft" according to managers and staff. and safety here? (Group removed reference to values, 
)> The ENGAGE project; although we referenced employee suggestions. and agreed that H &S should be a value). 

)> This should be the first key action under this priority, 
Remains unresolved: not the second. (Left for Stephanie to decide) 
Should this Key Action be the first Key Action under the Excellence Priority 
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Discussion Document: Recommended Content Points for the Revised Strategic Directions. 

Priority 1: Excellence in Performance and Product 
Sub2roup's Recommended Refinements Use of Mana2er Feedback (notes in italic) 

3. Make effective environmental decisions that consider ways to reduce pollution from > Consider options for putting fo lks together physically, 
multiple sources simultaneously this helps to break down barriers. (Group liked this 

• Provide a more holistic, integrated approach to achieve environmental results idea, but it's too detailed for this document) 
• Partner with other agencies to solve environmental problems > Avoid cross-program/cross-media language. (Group 
• Evaluate how to best support integrated policy development and decisions. replaced with " integrated environmental results") 
• Determine strategies for getting broader and more meaningful public involvement. > Evaluate how policies are made, in addition to how 
• Work toward integrated technical assistance (e.g. pilots) we implement. (Comment incorporated) 
• Establish a joint DEQ and Health lab to help make stronger links between environmental 

and public health information to support more integrated and improved environmental The group felt these comments could be used or were 
decisions already present in the old descriptive text for this action. 

> Cross-program efforts should occur at the lowest 
What was dropped: possible level in the Agency. 
The concept of integrated inspections - industry doesn't want this, staff find them too time > Our cross-agency work needs to find ways to work 
consuming for results. together in new ways, and smarter. 

Remains unresolved: 

> Where should the science and information concept go? The group put it in both Priority 1 and 
4 with the focus in Priority lis on linking science and information. In priority 4 the focus is 
on making more information available to more Oregonians. 

> What is the EMT's vision for the link between public heath and environmental management? 
The group felt an EMT discussion on this topic to achieve a shared vision was important. 

4. Ensure understandable and equitable compliance and enforcement > Should compliance and TA be linked? (ls this the 
• Implement Division 12 rules modifications and adjust procedures where necessary to white or black hat discussion ? All references to TA 

ensure understandable and equitable compliance and enforcement. were moved to the previous action) 
• Continue to improve data management and timeliness tracking efforts > There was support for continuing to focus on 
• Look at ways to integrate environmental management tools - including incentives with compliance and enforcement timeliness and 

enforcement to achieve compliance eliminating any disconnects. (Great) 

> Should we have cross-media TA? There was some 
What was dropped: discussion about this, but the issue remains 
The group moved all references to TA to the 3rd Key Action. unresolved. (Group agreed with cross-media TA 

being a concept in the action above) 

> Better guidance was one area brought up by my staff, 
although they did not give me specifics. (Not enough 
information to address) 
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Discussion Document: Recommended Content Points for the Revised Strategic Directions. 

Priority 2: Protect Oregon's Water 
Sub2roup's Recommended Refinements Use of Mana!!:er Feedback (notes in italic) 

1. Improve water quality through a comprehensive agency-wide > Is there the opportunity for broader goals to be accomplished through 
watershed approach TMDLs? (Comment incorporated) 

• Complete and implement watershed plans (including TMDL > Identify watershed actions beyond WQ such as TA, abandoned mines, target 
implementation plans) for impaired waterbodies by 2010. clean-ups and assessments. (Comment incorporated) 

• Evaluate progress in improving water quality where watershed > Raise other programs contributions to WQ through a key action (how other 
plans are complete program implement/contribute to WQ priorities) (Comment incorporated) 

• Develop funding strategy for TMDL implementation > If WQ is more important than AQ, can' t we find a way to put AQ resources 
• Aggressively market DEQ's loan program for nonpoint source into WQ? (Yes, discussion for PMTs) 

projects (SRF) > Bring in the need to focus on non-point source pollution. (Comment 
incorporated) 

Include in the Text: > Update WQ monitoring to include toxics. (Added to Priority 3) 
> A definition of "comprehensive" being inclusive of air, water and land. > Add groundwater (Recycle text from current document) 
> The need to address both point and nonpoint sources of water pollution > Interest in recognizing "anti-degradation" and drinking water from a few 

as well as air and land sources. folks who feel like risk-based approaches are letting down the environment 
(This appears to be a policy debate, address in another forum) 

2. Improve water quality by issuing timely and updated permits > Shouldn't we be careful communicating that we aren't focusing on 
• Complete wastewater program evaluation by the Blue Ribbon compliance? Shouldn't we have a strategy that shows we care about 

Committee which will identify strategies for minimizing permit compliance? (Blue Ribbon Committee will resolve) 
backlog and stabilizing program funding > HW disposal via stormwater, are we missing a cross-program opportunity 

• Implement backlog reduction plan that reduces the NPDES majors here to integrate this into permits? (A potential activity for above action) 
from 57% to 30% and minors from 43% to 21 % > Don't use "accurate" in the action language. (Comment incorporated) 

> Consider key action language change to "issue effective permits to regulate 
Note: discharges" (Discussed concept, Stephanie to decide on final language) 
The Subgroup considered moving this to Excellence; however, decided that > Is this more an excellence issue? (Discussed, but group agreed to keep it in 
keeping this as a Key Action under water provided greater visibility for the Water priority) 
issue and the topic is more relevant to the water priority. > Add a reference to limiting HW discharges to water (A potential activity for 

above action) 
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Discussion Document: Recommended Content Points for the Revised Strategic Directions. 

Priority 2: Protect Oregon's Water 
Subgroup's Recommended Refinements 

3. Encourage broader reuse of wastewater 
• Foster water reuse by working with others to address public health 

concerns, provide information on new technologies, and develop 
incentives 

• Build awareness of reuse benefits including water conservation 

Include in the Text: 
A reference to this action being consistent with the Governor's 
Sustainability Executive Order. 
4. Cleanup the Willamette River system 

• Complete and implement the Watershed Plan for the mainstem and 
sub-basins of the Willamette 

• Develop a funding strategy for the Willamette River Watershed 
Plan implementation 

• Address issues related to abandoned mines on the Willamette 
• Manage Portland Harbor Cleanup 

Include in the Text: 
>- Information from the slide "Cleaning up the Willamette to characterize 

this action." 
>- A reference to this action being consistent with the Governor's 

Sustainability Executive Order. 

Use of Manager Feedback (notes in italic) 
>- Eliminate the word "strategy" in the key action (Comment incorporated) 
>- The sustainabili ty reference just seems to be thrown in - sustainability goes 

beyond reuse. (Removed as a bullet, address when revising text) 

>- This priority should not be viewed as a WQ program priority, we need to 
look at and communicate what other programs are doing for water. 
(Comment incorporated) 

>- Should thi s action be rolled into S.D. # I? (Discussed, will be an example in 
first action but remain a separate Key Action) 

4 



Discussion Document: Recommended Content Points for the Revised Strategic Directions. 

Priority 3: Protect Human Health and the Environment from Toxics 
Subgroup' s Recommended Refinements 

1. Prepare for and minimize the danger posed by catastrophic release of 
dangerous chemicals 

• Continue ensuring that the public and environment are protected from 
risk associated with storage and destruction of chemical agents at 
Umatilla Depot 

• Develop and implement emergency response plans which will enhance 
DEQ' s capability to respond to environmental and public health 
emergencies 

• Establish a public health and environmental laboratory facility that is 
equipped to handle unknown samples. 

2. Reduce and prevent toxic releases to air, water and land 
• Implement cross-program mercury reduction strategies, measures and 

targets as agency sustainability priority 
• Reduce air toxics through implementing the air toxics program. Once 

aspect of this program is to promote clean diesel engines and fuels as 
part of the Governor's sustainability efforts 

• Develop broader Toxics reduction strategy to identify, prioritize, and 
define reductions efforts. 

• Plan for developing an information infrastructure (includes monitoring 
and data management) 

• Adopt updates to WQ standards (toxics criteria) 

Include in the Text: 
>- A reference to the need to base our toxics reduction efforts on good science 

and information 
>- A reference to the links between toxics, health and the environment - to tell 

the story why toxics are a priority 

Left Unresolved: 
Originally ''Toxics" was intended to be a substitute word for "PBT". This is no 
longer the case based on the draft Toxics Reduction Strategy. We seem to have 
lost the more focused approach to this action, having it be on the Governor's 
PBT EO. Is this an issue? 

5 

Use of Mana2er Feedback (notes in italic) 
The group felt these comments could be used or were already present in the 
old descriptive text for this action. 
>- Need more connection between DEQ's and Umatilla's response plans. 
>- Partner with the health division . .. ? 

>- We struggle with what we know about toxics, can we create more 
"common knowledge" about what we already know. (Comment 
incorporated) 

>- Need more of a plug here for water. Water reasonable potential analysis 
could be linked here. (Incorporated WQ standards updates) 

>- We need a good story that communicates why toxics are a problem. 
(Good idea, this would be part of text write up) 

>- Toxics criteria, we need training. (Yes, but too detailed for this 
document) 

The group felt these comments could be used when writing new text or were 
already present in the old descriptive text for this action. 
>- Can we leverage, link more directly or support the Toxics Release 

Inventory 
>- We need to identify and address data gaps. 
>- We should recognize the expertise that DEQ brings to complex issues 

and play off our strengths. (part of Strategy) 
>- This action is too broad, can it be made more specific? (Examples in text 

should address this) 
>- Add reference to HHW (couldfall under Priority #4) 



Discussion Document: Recommended Content Points for the Revised Strategic Directions. 

Priority 3: Protect Human Health and the Environment from Toxics 
Subgroup's Recommended Refinements Use of Manager Feedback (notes in italic) 

3. Cleanup and reduce risk from toxic contaminants already in our )> What about this key action is "more, better, different"? (Discussed, 
environment focus on cross-media, mines, sediments, etc.) 

• Continue work underway related to abandoned mines, sediments, and )> Can we make a reference here to addressing toxics that have been 
Brownfields emphasizing the partnering efforts associated with this identified as a concern on the 303(d) list? (Address in Priority 2) 
work and the ability to reclaim land for industrial use )> Numbers 2 & 3 are broad enough to be linked (The group discussed and 

• Identify funding sources for cleanup efforts, which will be different decided this is focused differently from #2, will clarify distinctions in 
depending on the type of mine (abandoned vs. inactive) text) 

Include in the Text: The group felt these comments could be used when writing new text or were 
Context that informs the reader that this action relates to legacy problems already present in the old descriptive text for this action. 
caused by old air, water and land pollution practices. )> Scientific approach to understanding risk is important to ensuring we 

allocate resources to environmental priorities (e.g. sediments, not just 
mines) 

)> Add a reference to Brownfields and industrial land reuse 

Priority 4: Involve Oregonians in Solving Environmental Problems 
Subgroup's Recommended Refinements Use of Manager Feedback (notes in italic) 

1. Encourage personal actions by Oregonians to protect the environment Ways to Engage Oregonians: 
• Enhance efforts to educate Oregonians on ways to reduce their impact on the )> Get their interest so they understand it 's a problem 

environment. One example is to implement natural lawn care education pilot. )> Grade school education 
• Engage public and support efforts to meet new waste reduction and recycling )> Create opportuni ties for people and thank them for helping 

challenges. )> Focus on communities to solve environmental problems 
• Develop partnerships with private non-profits, NGOs, private sector, and other )> Money, incentives for good things, less fees for less 

agencies to raise public awareness and do projects that benefi t public health and the pollution 
environment. This includes sponsoring events and striving to raise the level of )> Tax incentives 
volunteerism at environment improvement events (e.g. tree plantings, beach )> Get info to public on problems 
c leanups, etc.) )> Walk the talk (sponsorships/partnerships) 

)> Pitch in to help clean up something 
Remains unresolved: )> Apply common sense 
Group would like to be more specific on bullet two (recycling). Can this be narrowly The group reviewed the ideas and made some modifications. 
focused to electronics recycling, or since recycling rates are down, do we focus it more Most of these idea are at the next level of detail from the 
generally? concepts, so they mi~ht be used when drafting the text. 
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Discussion Document: Recommended Content Points for the Revised Strategic Directions. 

Priority 4: Involve Oregonians in Solving Environmental Problems 
Sub~roup's Recommended Refinements 

2. Provide Oregonians with better access to information on local environmental 
conditions and issues 

• Increase DEQ's information management efficiency and effectiveness through 
implementing the information management plan that prioritizes resources and sets 
long-term goals for continued improvement of the information management 
function . 

• Improve public awareness and access to existing DEQ information. (e.g. Clean Air 
Action Days, DEQ Q&A, etc.) 

• Use the joint DEQ and Public Health lab as an information resource center for DEQ, 
the Health Division, other agencies, and the public. This center will increase the 
availability and accessibility of agency data and strive to make more information of 
interest available to Oregonians. 

3. Help communities prosper in environmentally beneficial and sustainable ways 
• Use the Economic Revitalization Teams to focus on the Governor's goal of 

enhancing services that make it easier for businesses to locate and thrive in Oregon. 
This includes implementing the Industrial Lands and Regulatory Streamlining 
Executive Orders and finding ways to marrying economy, community and natural 
environment goals to create sustainable local development (Sustainability EO). 

• Improve community based problem solving capabilities throughout DEQ 
• Partner with the other agencies to help communities solve local environmental 

problems. For example: Partner with the Division of Health Services to work with 
communities to protect their drinking water supplies. 

What was drol212§d: 
STs and EPOC. 
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Use of Manager Feedback (notes in italic) 
Great Access to Information: 
> Take information to where the people already go 
> SIC serves as marketing tool for what we do 
);>- Reward employees for publication and interpretation of data 
);>- Good questions and answers 
);>- Focus resources on what DEQ does best and what others 

can' t (stats and trends monitoring, ex.) 
> DEQ cable TV slots 
> Fun and interactive information 
> Information is accessible and understandable 
> Leverage credibility around science 
> Allocate resources for data interpretation 
> Be experts at using information on jobs 
> Partnership 
> Help DEQ employees work better on the job 
> We think these are all addressed. 
The group reviewed the ideas and made some modifications. 
Most of these idea are at the next level of detail from the 
concepts, so they might be used when drafting the text. 

Help Communities Prosper: 
> Holistic thinking 
> Be good listeners 
> Give them money 
> Streamline 
> Help them anticipate and solve problems 
> Do things they can understand 
);>- Adopt cost effective regulations 
> Partners with communities, build relationships 
> Li ve in community, understand philosophies 
> Ask them what problems are 
> OneDEQ 
The group reviewed the ideas and made some modifications. 
Most of these idea are at the next level of detail from the 
concepts, so they might be used when draftjnf? the text. 



Discussion Document: Recommended Content Points for the Revised Strategic Directions. 

Priority 4: Involve Oregonians in Solving Environmental Problems 
Sub2roup's Recommended Refinements Use of Mana2er Feedback (notes in italic) 

4. Work with multiple partners toward sustainable solutions to environmental problems )> This action is way out there, and the scope is huge 
such as climate change, renewable energy, forest health, and adequate water supplies. )> This action relates to being an active force (leader). 

)> This might be an way to take DEQ successes and share 
What was dropped: them with other agencies, and an opportunity to hear 
The group recommends dropping this whole Key Action and incorporating these thoughts from other agencies 
into Stephanie's cover memo/ letter. )> Might be a way to find underlying issues that cross 

agencies - think more holistically and sustainable. 
Look to Sustainability EO for examples 

)> Many opportunities; Natural Step, SOLV we need to 
stay involved in other efforts. 

Consider these comments when drafting document introduction 
or Director's letter. 

8 



State of Oregon 

Department of Environmental Quality Memorandum 

Date: 

To: 

From: 

Subject: 

January 16, 2004 

Environmental Quality Commission (EQC) 

Stephanie Hallock, Director ~,ti'\~ 
Agenda Item D, Informational Item: DEQ's Executive 
Measures Update and Report 

Purpose of Item DEQ's Executive Management Team (EMT) uses a series of Executive 
Measures to evaluate the agency's performance and guide senior level 
decision making. This agenda item will provide the Commission with a 
report on the state of Executive Measures at DEQ. 

Executive 
Measures 
History 

In September 2001, the EQC reviewed a draft set of Executive Measures 
which were created to answer the checkpoint questions in the Strategic 
Directions 2002. Throughout 2002, the EMT conducted measures 
evaluation sessions which led to changes in the measures. Managers and 
staff implemented tracking systems to provide necessary information on 
the measures. In October 2002, the EQC reviewed progress on the 
Strategic Directions 2002 using some of the Executive Measures. 

In November 2002, the EMT reviewed the measures development 
progress to date and concluded that the measures needed to be more 
results oriented to better support senior level decision making. This led to 
the formation of the Executive Measures Advisory Group (the EMAG), a 
5-member EMT subgroup. The EMAG is committed to continually 
improving the Executive Measures while working toward a goal of 
making performance measures and evaluation inherent in how we do 
business at DEQ.1 

The EMAG is currently working on finalizing DEQ's first Annual 
Executive Measures Report for 2003. This report will be presented during 
your February 5, 2004 meeting. 

1 EMAG members are: Mary Abrams, Laboratory Administrator; Helen Lottridge, Management Services 
Administrator; Kerri Nelson, Western Region Administrator; Dick Pedersen, Land Quality Administrator; Paul 
Slyman, Deputy Director; and staff support from Dawn Farr. The EMAG plans to rotate two EMT members in 
February to allow new EMT members the opportunity to participate. 



Executive 
Measures 
Overview 

Executive 
Measures 
Reports 

Executive Measures are performance measures that the EMT and I use to 
evaluate the agency's performance and guide our decision making. 
DEQ's Executive Measures are divided into three categories that address 
different performance views: 

);;;>- Strategic Directions Measures (SDM). SDM help the EMT 
evaluate whether we are achieving our intended results on DEQ' s 
Strategic Directions. 

);;;>- Agency Performance Measures (APM). APM are the measures 
we report to Department of Administrative Services (DAS) and 
the Oregon Progress Board; they inform on DEQ' s overall agency 
perfo1mance. 

);;;>- Oregon Benchmarks (OBM). OBM are measures DEQ reports to 
the Oregon Progress Board, and are part of the measures 
framework that informs on Oregon State's performance. 

In November 2003, another dimension was added to DEQ's measurement 
framework; Agency Head Performance Expectations. These expectations 
were discussed at the December 2003 EQC meeting (see Attachment A.) 
A visual overview of Oregon's measures types, players, and their sphere 
of influence is presented in Attachment B. 

A complete list of Executive Measures is available in Attachment C. This 
document will look familiar to some Commissioners, as an earlier version 
of this table was presented to the Commission in September 2001. The 
table provides a snapshot of how DEQ's Executive Measures link to the 
newly revised Strategic Directions' Key Actions. It also illustrates the 
overlap between the different measures categories, and provides the most 
current performance data and target information for each measure. 

DEQ currently has the following Executive Measures related reports: 

);;;>- Quarterly Executive Measures Reports. These reports provide 
performance information on a rotating subset of the Executive 
Measures. The EMT and Managers use these reports to evaluate 
whether there is a need to adjust performance during the calendar 
year. 

);;;>- The-Annual Executive Measures Report. These reports provide a 
comprehensive assessment of Executive Measures performance. The 
EMAG uses this report to plan the next steps to continuously improve 
the Executive Measures. The full EMT and Managers can use this 
report when planning for the upcoming calendar year. 



Next Steps 

EQC 
Involvement 

Attachments 

~ Agency Performance Progress Report. This report provides an annual 
report on just the APM category to meet DAS and Oregon Progress 
Board's reporting requirements.2 

The immediate next step is to finalize the Annual Executive Measures 
Report for 2003, and create the electronic version so this information can 
be easily accessed on DEQ's Web-site. The goal is to launch this addition 
to the Web-site with the revised Strategic Directions 2004. 

Once the Strategic Directions 2004 document is finalized, the EMAG will 
identify and direct changes to the Executive Measures so that they better 
align them with DEQ's Strategic Directions 2004. 

EQC review and feedback on our progress to date, and their guidance for 
future efforts will be incorporated into our next steps. 

A. DEQ Director's Performance Expectations 

B. Oregon's Measures World 

C. Revised Overview of DEQ's Strategic Directions and Related 
Executive Measures 

Approved: 

Section: 

Division: 

~·r'0 ~~ 
c;/ ;0 /f 71__./ 
Report Prepared By: Dawn Farr 
Phone: (503) 229-6935 

2 For more information about the Oregon Progress Board, Agency Performance Measurement Requirements and 
Oregon Benchmarks visit http://www.econ.state.or.us/opb/ 
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STATE OF OREGON 

AGENCY HEAD PERFORMANCE EXPECTATIONS 

Agency Name: Department of Environmental Quality Agency Head: Stephanie Hallock 
Dates: From: September 1, 2003 To: June 30, 2005 

Purpose The "Agency Head Performance Expectations" document represents the commitment of agency leadership to assist the 
Governor in achieving the administration's priorities. 

Agency-Specific Results In addition to the statewide standards cited below, the Agency Head commits to the following 
projects/activities during the 2003-2005 biennium: 

Activity/Project Name Anticipated Outcome(s) Key M ilestones/Dates Targeted Completion D ate 
Provide a climate that supports Improved customer satisfaction with • Spring 2004, conduct second Improvement efforts are 
excellence and outstanding service provided by DEQ. survey of air and water quali ty ongoing. 
customer service. permitted sources. 

• December 2004, evaluate 
survey findings and other 
efforts to date and make 
adjustments to our customer 
service improvement plan. 

Clean up the Willamette River Total Maximum Daily Loads June 2004 
System. (TMDL) completed for the 

Willamette Mainstem. 
Comprehensive assessment of work June 2004 
and strategy for improving the 
Willamette River Basin . 
Streamline DEQ's Wastewater • April 2004, Blue Ribbon To be determined after 
Permitting Program. Advisory Committee recommendations from Blue 

recommends program changes. Ribbon Committee are 

• June 2004, reduced permit presented. 

backlog for "maj or" dischargers 
from 57% to 30%, and for 
"minors" from 43% to 21 o/o. 

Increase the number of Portland • July 2004, commence capping Late 2005, complete cleanup of 
Harbor Superfund sites that-require no of sediments at the McCormick the McCormick & Baxter site. 
further clean up action. & Baxter site. Completion dates for cleanup of 



Activity/Project Name Anticipated Outcome(s) Key Milestones/Dates Targeted Completion Date 
other Portland Harbor sites are 
to be determined. 

Encourage broader reuse of Increased percentage of permitted By 2005, I 0% of permitted 
wastewater. facilities reusing wastewater. facilities will be reusing 

wastewater. 
Reduce toxic releases to air, water Reduced risk associated with Mid to late 2004, start the To be determined based on the 
and land, and clean up toxic chemical agent stored at the Umatilla destruction of chemical weapons at start date of destruction. 
contaminants already in the Chemical Depot through the safe the Umatilla Chemical Depot. 
environment. destruction of weapons. 

A strategy for reducing toxics. December 2003, present a Late 2004, strategy established 
framework for the strategy to the for reducing toxics in the 
Environmental Quality environment, presented to the 
Commission, receive !lllidance. Commission. 

Introduce ultra low sulfur diesel fuel Spring 2004, secure ultra low sulfur To be determined. 
in Oregon, provide electrification at fuel in Oregon if economically 
truck stops as envisioned by feasible. 
Governor's Climate Change 
Initiative, and retrofit trucks with 
clean burning engines when ultra low 
sulfur fuel is secured. 
Assess abandoned or inactive mines December 2003, assess a Future targets to be determined 
in Oregon for toxics. cumulative total of 77 abandoned or in early 2004. 

inactive mines. 
Reduce mercury in our environment. December 2003, remove 40 pounds Future targets to be determined 

of mercury through DEQ's mercury in early 2004. 
reduction efforts. 

Provide Oregonians with better A plan completed for the creation of a Spring 2004, select a site for the December 2004, plan for 
access to information on local center for environmental science and new DEQ and Public Health science and information center 
environmental conditions and information as part of the new DEQ Division Laboratory. completed. 
issues. and Public Health Division 

Laboratory. 
Support communities in solving DEQ actively participates in the goals DEQ' s participation in GERTs 
environmental and economic and activities outlined by the is funded through June 2004. 
problems. Governor' s Economic Recovery 

Teams. 
For information on how these activities fit with DEQ's four Strategic Directions, see the attached summary of "Supporting a Healthy, 
Sustainable Environment and Economy," submitted to the Governor's office in December 2003. 



• 

• 

Statewide Management Standards 
All Agency Heads are expected to provide agency and statewide leadership in the following areas: 

• Diverse Workforce as evidenced by a culturally competent workforce. 
• Financial Accountability as evidenced by managing within legislatively-approved budgets; accurate financial 

forecasting and reporting; ongoing cash flow analysis; and early identification of problems and potential solutions. 
• Excellent Customer Service as evidenced by positive feedback from customers, particularly in the areas of 

providing credible information, responsiveness, professionalism, and problem-solving. 
• Collaborative Planning with other State and Local Agencies as evidenced by their participation in planning and 

initiatives that impact their constituents. 
• Regulatory Streamlining Processes as evidenced by a review of all regulations, policies, and procedures; 

implementation of business process re-engineering activities; and coordination with other local and state agencies 
to eliminate redundant processes. 

• Sustainability Practices as evidenced by implementation of Governor's Executive Order. 
• Statewide Efficiency Initiatives as evidenced by participation in development and training as well as pro-active 

communication to staff to support the outcomes. 
• Ensure that issues/problems identified by Internal Auditors or the Secretary of State Audits are adequately 

addressed and not recurring. 

Reviewing Results 
The Agency Head agrees to the following: 

• To meet the statewide management requirements. 
• To accomplish the results specified above. 
• To notify the Director of Government Operations of obstacles that may hinder or impede, or opportunities that 

may increase, the Agency Head's ability to carry out the activities required to achieve results. 
• At least quarterly, to discuss and share data with the Director of Government Operations related to the progress in 

meeting the results. This will include a discussion of opportunities to improve matters, resolve problems and 
enhance progress. 

• At least yearly, to meet with the Governor to review the performance of the agency and the results. 
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Attachment B: Oregon's Measures World 
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EMAG's Scope of Work 
Directors' 

Performance 
Expectations 

! Links 

Executive 
Measures (EM) 
Measures that are of 
interest to the EMT 

Links 

Strategic Directions 
Measures (SDM) 

Support our evaluation of SD 
implementation 

• ••••••••••••••••••••••••••••••••••••••••••• 
• •••••••••••••••••••••••••••• • • • Agency Performance • 

Measures (APM) 
Measures we report to the 

Legislature and DAS 

• • • ••••••••••••••••••••••••••• • •••••••••••••• 
• - . 

P regon Benchmarks (OBMj 
: DEQ reports data on 5 measures : 

• 

• • • • 

• annually • • • • • 
• • • • • • • • • • • • ••••••••••••• • ••••••••••••••••••••••••••• • ••••••••••••••• • • 

Oregon • • • • 

Progress 
• -

• • 

Board's Scope : 
• 

of Work • • • • 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

• ••••••••••••••••••••••••• 

DAS' 
Scope of 

Work • • • • 
···············~ ··········· 

Recommendations from the 
Advisory Committee on 

Government Performance 
and Accountability, 
Measures Subgroup 



~O's Strategic Directions and Related Executive Measures 

Measures Type Current Current 
:ecutive Measures SDM APM OBM Value Target DA Lead 
m1ance appraisals; annual average x 68%2003 90%2003 Helen 

operating budget within a I 0% variance x 91 o/oioo21F 95%2003/FY Lauri 

loyees x 65%2002 75%2004 Helen 

Q permitted sources that rate DEQ's 
65%2002 .g or exceeding expectations x x 75%2004 Nina 

mt discharge permits issues within the 
tOa) x x 88%2003 85%2005 Andy 
iischarge permits issued within the target 

x x 45%2002 40%2005 Mike 
measure to be determine x NA NA NA 

1tage for enforcement rule revisions 
x 80%2003 100%2003 I Anne 

compliance and enforcement process 
x NA NA Anne 

tMDLS completed according to the 2000 
x x 34%2003 41 o/oioo5 Mike 

:erbody miles for which a TMDL has been 
x x 17%2003 49%2004 Mike 

m sites with significantly increasing 
· (OBM #78) x x 51%2001 75%2005 Mary 
m sites with decreasing trends in water 

x x 46%2001 40%2005 Mary 
m sites with water quality in good to 
1BM#78) x x 5%2001 0%2005 Marv 
neasure to be determine x NA NA NA 
:rrnits developed on a watershed basis x x 26%2002 60%2003 Mike 
:rm.its expired x x 14%2003' 15%2003 Mike 
ilities that produce reclaimed water for use x x 7.3%2003 10%2005 Mike 

o. 



~Q's Strategic Directions and Related Executive Measures 

Measures Type Current Current 
~ecutive Measures SDM APM OBM Value Tar~et DA Lead 

ssment x NA NA Dick 

meline project x NA NA Dennis 

:lestroyed (Umatilla) x x NA 20o/oioos Dennis 
ver time due to destruction of chemical 

x NA NA Dennis 

ved through DEQ's reduction efforts x x 35lbs2002 40lbs2003 Dick 

issessed x x 752003 772003 Dick 

:nt milestones completed x NA NA Dick 

:egon hazardous waste sites cleaned up 
x x 88.2%2002 79%2005 Dick 

vho have modified behaviors x NA NA Nina 

air is healthy to breathe for all Oregonians 
x 100%2001 IOOo/oioos Andy 

>al solid waste landfilled or incinerated per 
x 15212001 15752005 Dick 

1fweb page-views per month x x 346k2003 350k2oos Helen 

mities with priority environmental issues 
x x 59%2002 35o/oioo3 Kerri 
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DRAFT: 1128/04 

Message from the Director 

DEQ's mission is to be a leader in restoring, maintaining and 
enhancing the quality of Oregon's air, water and land. 

DEQ's staff are highly committed to restoring and protecting public health and Oregon's 
environment. We monitor and assess environmental conditions, establish policies and rules, 
issue permits, clean up environmental contamination, implement environmental laws, and 
educate businesses and citizens to encourage pollution prevention. To find out whether we are 
fulfilling our missio~, we periodically ask ourselves, are we achieving our intended results? 

Historically we have measured success by our outputs, such as the number of inspections or 
permits completed, and we regularly report this type of information to our stakeholders and 
customers. However, we've found that we need to pay attention to other larger questions as well 
- questions that will tell us whether we are doing the right work, or whether we're following 
through on the things we said we'd do - such as: 

~ Are Oregonians reducing the use of toxic chemicals and the generation of hazardous 
waste? 

~ Are DEQ enforcement actions equitable, consistent, understandable and timely? 
~ Are Oregonians getting the information they want and need? 

In 2002, DEQ's senior management team embarked on a process to identify and report on 
Executive Measures that will help us answer these types of questions and enhance our leadership 
of the agency. 

TtJ.s report SlliTilllarizes our progress dming 2003; however, this is only a beginning. Over time 
and with the accumulation of trend information, we will be able to provide a more 
comprehensive assessment ofDEQ's performance and, therefore, be able to more effectively 
manage for intended results. I look forward to sharing our findings with you in the years to 
come. 

Thank you. for your interest in following our continuing journey toward excellence. 

Stephanie Hallock, DEQ Director 
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Executive Measures Ov.erview 

What are Executive Measures? 

Executive Measures are performance measures that DEQ's Director and senior management 
team use to evaluate the agency's performance and guide their decision making. The measures 
provide information to answer three important overarching questions: 

~ Are we achieving intended results on priority work? 
~ Are we performing successfully as an agency? 
~ Are we contributing to Oregon's success? 

A subset of Executive Measures was created to answer each of the above questions. The use of 
measures subsets also facilitates the agency's external measures reporting requirements to the 
Department of Administrative Services and Oregon Progress Board. The subsets are as follows: 

Key Question 
Are we achieving intended 
results on priority work? 

Are we performing successfully 
as an agency? 

Are we contributing to 
Oregon 's success? 

Executive Measures Subset 
Strategic Directions Measures (SDM). These measures 
answer Strategic Direction checkpoint questions. DEQ's 
senior management team reviews select checkpoint questions 
each quarter to identify potential problems and to make 
adjustments where needed to maximize results. A 
comprehensive assessment of checkpoint questions for the 
Strategic Directions 2002 is presented in Attachment A. 

Agency Performance Measures (APM). This subset of 
measures is used to prepare measures reports to the 
Legislature, as stipulated in the Performance Measures 
Guidelines prepared by the Oregon Progress Board. 1 APMs 
provide a more holistic picture ofDEQ's performance, and 
are evaluated annually by senior management. The most 
current Annual Performance Measures Report is available in 
Attachment B. 

The Oregon Benchmarks (OBM). DEQ provides 
information annually to the Oregon Progress Board for five 
Oregon Benchmarks, which measure progress towards 
Oregon's strategic vision, Oregon Shines. DEQ's senior 
management reviews the results of its five Oregon 
Benchmarks annually. 

1 For more information on the Performance Measures Guidelines visit the Oregon Progress Board Web-site at 
http://www.econ.state.or.us/opb/ 
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About this Report 

The Annual Executive Measures Report provides information on DEQ's Executive Measures 
activities and progress for the 2003 calendar year. The Report is part of the DEQ's continuing 
efforts to increase transparency and accountability, which are important components associated 
with DEQ's Strategic Priority 1: Providing Excellence in Performance and Products. Much of 
the report's performance assessment is focused on process rather than outcomes because most of 
the measures are new, and there are no data trends to support a more quantitative ~nalysis. 
DEQ's senior management team agreed that publishing an annual report, in these early stages, 
was critical to cotn)Ilunicating the importance of DEQ's emerging performance measurement 
system. 

The report is organized into three sections, one for each Executive Measures subset. Each 
section presents a snapshot of measures data and performance for 2003. Attachments A and B 
provide a more comprehensive assessment of performance for the Strategic Directions and 
Agency Performance Measures. 

For more information about DEQ's Executive Measures contact Dawn Farr at 
farr.dawn@deq.state.or.us ot phone 503-229-6935. 
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Section I: Strategic Directions Measures 

Are we achieving intended results on priority work? 

The agency made substantial progress implementing the Key Actions tha~ were identified in the 
Strategic Directions 2002. DEQ's senior management team evaluates Strategic Directions 
progress by answering checkpoint questions which are directly linked to the Key Actions. 
Strategic Directions Measures (SDM) were developed to help answer most of the checkpoints 
questions. Where measures have not been identified, implementation progress of the Key 
Actions is monitored through tracking the completion of key activities. 

A high level assessment of Strategic Directions implementation progress follows. One page is 
dedicated to each of the four Priorities that form the basic framework of the Strategic Directions: 

• Priority 1: Excellence in Performance and Product 
• Priority 2: Protect Oregon's Water 
• Priority 3: Protect Human Health and the Environment from Toxics 
• Priority 4: Involve Oregonians in Solving Environmental Problems 

Each page lists Key Actions, related Checkpoints and a Progress Summary. Progress Summaries 
are characterized using the following performance categories to provide consistency to the 
Checkpoints evaluation. 

Category 
Yes 

Qualified Yes 

No 

We're Making 
Progress 

Yet to be 
Determined 

Category Definition 
Measures indicate that we've met or exceeded om expected outcome or target. 

Measures are in place, baseline data has been gathered, and actions are being 
taken to achieve our target. 

Measures indicate that we are not making appropriate progress toward our 
expected outcome or target. 

We are monitoring our activities because we need to develop data systems or 
collect sufficient data to begin to report on the selected i:µeasures. 

We are monitoring our activities until outcome oriented performance measures 
are developed. 

A more detailed response to each Strategic Directions checkpoint questions can be found in 
Attachment A. 
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Priority 1: Excellence in Performance and Product 
Key Actions Checkpoints Progress Summary 

Make it easier to do 
business with DEQ 

Are our customers satisfied 
with the service DEQ 
provides? 

Customer Satisfaction Measure 

WQ 

Reinforce effective 
management 

Emphasize cross­
program 
environmental 
problem-solving 

AQ 

CJ 2002 

a Target for 2004 

Average 

Is DEQ operating within its 
budget? 

Do DEQ employees receive 
the direction and feedback 
they need to be effective? 

Is cross-program 
coordination improving? 

~~~~-~~~-

Ensure 
understandable and 
equitable compliance 
and enforcement 

Are DEQ enforcement 
actions equitable, 
consistent, understandable 
and timely? 

Qualified Yes. In 2002, 60% of water quality and 
70% of air quality permitted sources rated DEQ's 
performance as meeting or exceeding expectations 
making the performance average 65%. 

Front-line staff are receiving customer service training 
. which focuses on interpersonal communication and 

negotiation skills. These trainings are expected to 
improve the service provided by DEQ and increase 
customer satisfaction levels. 

In 2004 and 2006, follow-up surveys will be 
administered. The target is to increase customer 
satisfaction by 10 percentage points in both the Air 
and Water Quality Programs for an overall satisfaction 
target of 75%. · 

I K 

Yes. DEQ operated within its budget through the 
numerous special sessions and absorbed necessary 
budget reductions while maintaining key services. 

No. Over the last year, the total percentage of 
completed performance appraisals has declined to 
61 % from a·first quarter high of 76%. DEQ is 
currently transitioning to a new performance 
management system, which is one explanation for this 
drop . 

._ ________ W_"~•·---·------·---~--
We're Making Progress. In 2001, DEQ identified 
10 cross-program management actions to improve 
cross-program coordination. The EMT started out 
monitoring implementation of these actions; hm•,1ever, 
monitoring was suspended in February 2003. The 
EMT determined that the actions, by themselves, were 
not a good indication of improved cross-program 
coordination. 

No. A first step toward equitable, consistent and 
understandable enforcement is to ensure the rules 
governing enforcement support these goals. During 
2003 DEQ expected to complete a comprehensive 
review of Division 12 (enforcement) rules. The 
complexity of the rule revision pushed the deadline 
back to Spring 2004. Concurrent with this effort, data 
systems are being created to provide information on 
enforcement timeliness. 
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Priority 2: Protect Oregon's Water 
Key Actions Checkpoints Progress Summary 

Implement a 
comprehensive 
watershed approach 

Are we meeting our 
schedule for reducing 
p ermit backlogs and 
completing TMDLs? 

Are plans being 
implemented as developed 
to meet TMDL 
specifications? 

Develop a strategy to Has wastewater reuse 
encourage broader increased? 
reuse of wastewater 

100% 

80% 

60% 

40% 

20% 

0% 

Percent of Facilities Producing 
Reclaimed Water 

I:)ata 
~ ~ 

T..,-,,_ ..... ,.. - --~ -
98 99 00 01 02 03 04 05 

Permits: Qualified Yes. Structure changes were 
implemented in the wastewater permitting program 
that directed more resources toward reducing the 
permit backlog. The first step was to create a backlog 
reduction plan to significantly reduce the backlog over 
the 2003 and 2004 calendar years. A Blue Ribbon 
Advisory Committee was established to provide 
feedback on wastewater program improvements and 
options for reducing the permit backlog. This group 
will provide recommendations in the Spring 2004. 

TMDLs: Yes. DEQ is currently operating ahead of 
the TMDL issuance schedule that was prescribed 
under the 2000 Consent Decree. However, 
unanticipated program budget reductions have forced 
the program to extended the development schedule to 
2010. 

Yet to be Determined. DEQ's TMDL 
implementation team has been developing gu idance 
on implementation. The next step will be to develop 
systems for monitoring implementation and measures 
of success. 

Qualified Yes. In 2003 approximately 7.3% of 
permitted facilities produced reclaimed water for use. 
This is a slight increase over the baseline of 6.5%. A 
target of 10% is set for 2005. Steps are being taking 
to implement a more reliable data collection process, 
and the team assigned to this action is developing 
strategies for increasing wastewater reuse. Some 
strategies being considered are rule revisions, 
incentives for reuse and guidance documents. 
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Priority 3: Protect Human Health and the Environment from Toxics 
Key Actions Checkpoints Progress Summar)' 

Prepare for and 
minimize the 
danger posed by 
catastrophic release 
of dangerous 
chemicals 

Are we prepared to 
appropriately respond to 
chemical attacks? 

Have we reduced risk through 
elimination of chemical 
agents at the Umatilla Army 
Depot? 

---------------··------
Develop and 
implement a 
strategy to reduce 
toxic releases to air, 
water and land 

Reduce .risk from 
toxic contaminants 
already in our 
environment 

Are we reducing the use of 
toxic chemicals and the 
generation of hazardous 
waste? 

Have we identified and 
prioritized abandoned mines 
that pose the greatest risk? 

Have we started cleanup at 
high-priority abandoned mine 
sites? 

Mines Assessed for Toxics 

Assessed 

~Mnes Assessed 
per Year 

Have cross-program 
approaches been 
implemented to integrate and 
streamline contaminated 
sediments cleanup and source 
control? 

We're Making Progress. DEQ's senior management 
team approved a plan for modifying DEQ's 
emergency response plan to consider the p·otential new 
threats in the post September 11 timeframe. DEQ's 
laboratory has also increased its capabilities to assist 
in the identification of unknown substances associated 
with a threat. 

We're Making Progress. Measures are in place to 
eva'luate reductions in risk associated with destruction 
of chemicals at the Umatilla Army Depot. Tracking 
will begin when the munitions elimination process 
starts. Operations are expected to begin in 2004. 

Qualified Yes. DEQ elected to focus initial toxics 
reductions efforts on mercury. During 2002, 35 
pounds of mercury were removed from the 
environment through DEQ's efforts, a value for 2003 
is not yet available. Other toxics efforts include the 
development of a more comprehensive toxics 
reduction strategy, and adoption of air toxics rules. 

Yes. DEQ assessed 22 mines in 2003 for a 
cumulative total of 75 mines, which is s lightly belo~ 
the target set of 77 mines. Mines that pose the 
greatest environment risk are the highest priority. 

We're Making Progress. Abandoned mines cleanup 
poses the unique challenge of not having a responsible 
party to finance cleanup costs. To gain access to 
alternative funding options, an abandoned mine must 
be classified as an "orphan." This past year, DEf' 
declared three mine sites as orphans, bringing the total 
number of orphaned mine sites to six . The next hurdle 
is distributing the limited available funding among the 
list of potential sites. DEQ continues to collaborate 
with state and federal agencies to leverage available 
funding. 

We' re Making Progress. A cross-media team 
identified strategies for streamlining the cleanup of 
contaminated sediments. Strategy development is 
being monitored as an indicator of progress. More 
results focused measures are still being developed. 
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Priority 4: Involve Oregonians in Solving Environmental Problems 
Key Actions Checkpoints Progress Summary 

Encourage personal 
actions by 
Oregonians to 
protect the 
environment 

Provide Oregonians 
with better access to 
information on local 
environmental 
conditions and issues 

Support communities 
in solving local 
problems 

Are Oregonians more 
aware of actions they can 
take to protect the 
environment, and have they 
modified their actions? 

How are Oregonians 
asking/or information, and 
are they getting the 
information they want and 
need? 

Are CST and EPOC efforts 
helping DEQ assist 
communities to solve local 
problems? 

Percentage of CST Projects the Require 
Significant DEQ Involvement 

70% 

60% 

50% Data 
largeT--

40% ---
30% 

20% ,_ 
10% 

0% 

98 99 00 01 02 03 03 04 05 

Yet to be Determined. A pilot project is underway to 
reduce the use of lawn pesticides in two communities, 
Tualatin and Eugene. Some initial behavior research 
has been done, and DEQ plans to launch an 
educational campaign in early 2004. The specific 
criteria for measures are still being developed. 

We' re Making Progress. The first activity under 
this key action was to conduct a comprehensive audit 
ofDEQ's information management functions. The 
steps of this audit were monitored by senior 
management to ensure that the project was developed 
in a timely manner. Unfortunately, the audit 
recommendations were largely placed on hold due to 
budget restrictions. An Information Management 
Advisory Council (IMAC) was formed to oversee 
agency-wide information management planning and 
decision-making. IMAC is currently drafting an 
agency-wide information management plan that will 
provide a roadmap for information management 
investments for the next 2-4 years. This plan will be 
available in Spring 2004. 

Qualified Yes. DEQ has played a significant 
leadership role in the majority of Community Solution 
Team (CST) projects. In April 2003, budget cuts to 
CST efforts forced the elimination of dedicated CST 
staff. The Legislature ultimately reinstated 4 positions 
to support the Governor's Economic Revitalization 
Teams (GERT), a succession of the CST model. The 
GERTs have been largely focused on industrial land 
development, which typically involves significant 
environmental issues. As a result 59% of projects 
have a significant environmental component which 
requires that DEQ assume a leadership role. This 
value is significantly above the target of 35%. 
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Section II: Agency Performance Measures 

Are we performing successfully as an agency? 

House Bill 3358 requires agencies to report annually to the Legislature on a set of key 
performance measures. This category of measures was added to DEQ's Executive Measures in 
November 2002. Several of the measures in this subset are drawn from DEQ's Strategic 
Directions Measures or from DEQ's Oregon Benchmarks Measures. 

The Performance Measures Review Committee, charged with evaluating agencies' proposed 
performance measures, concluded: 

DEQ lists 15 key performance measures linked to four goals, five benchmarks and 
one additional high level outcome. The goals and performance measures appear to 
cover most of the operation of the department. All high level outcomes appear 
pertinent to the agency's mission. The 2002 data values are included for most 
performance measures. Targets are provided although not all are as far out as 2005. 
The department also provides an explanation regarding how the 2003-05 measures 
were developed. 

The data presented in this section is drawn· from DEQ's 2003 Annual Performance Measures 
Progress Report to the Oreg~m Progress Board. The table that follows provides the most current 
data report, and Attachment B provides a more comprehensive assessment of progress for each 
of the 15 measures. 

Performance Measure Data Targets 

OJ: Avcrag;~;;-cnt of Air fil>d Wat~~-~9'J~f 000+ 2001 : 2002 i -~°'.:'. .. + 200..'._~ 2004·~- 2005 _ 

Quality permitted sources that rate the j I 'i' j ! i · 
Department's performance as meeting or f I , I II i 
exceeding expectations. l i i 65% l NA 

1 
75% \ 

---------------·------·t------+- -+·---r--------t------+---
02: Completion percentage for DEQ's I 1 I 25% i 80% I00%2i ! 
enforcement rule revision project. 1 I +-t' I 1 

----~i L _ 1! _ __ ,___ I ~i------t 
03: Percentage of air contaminant 
discharge permits issued within the target ! I t ' 

period (Oregon Benchmark #lOa) 61% ,, 68% 90% 90% ·
1

. 88% I 85% 

! I 1 1
1 

04: Percentage of wastewater discharge 
permits issued within the target period 
(Oregon Benchmark # lOb) 

, I 
25% 38% 51% I 45% NA ! 

i ! 

2 Project target completion date was extended to Spring 2004. 

40% 
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Performance Measure Data Targets 

05: Cumulative percentage ofw~terbody-
199

~-=-~1
2001 

i 
2002 

~
003

-~
003 

: 2004 I 
2005 

-

segments with approved Total Maximum ! 
6

o/c I I I 34% I i 41 % 
Daily Load (TMDL), according to the 2000 I 0 

1 

23
% i 

29
% I -r1 27

% I' 

EPA Consent Decree. I ! I 
'06:P;;rcent of impaired waterbody miles -1 

16
% i-~7% ___ ,_. 

49
%--r-- -

for which a TMDL has been approved. 
0 I 

07: Percent of individual permits 
developed on a watershed basis. 

26% NA3 60% 70% 

I ' 08: Percent of total permits that are exp-ir-ed-i-- l-O-%-+l-
1
_
4
_o/c_o_,r ll% l 

18
% ! 

14
%4 lS% l0% 

1 

80% 

(backlogged) L I I j [ 

09: Percent of permitted facilities that 1---, i l 
65

% j 
7

.
3

% !--lO_o/c __ 
1 

produce reclaimed water for use. 

1 

I I I t~ 
lO: Cumulative percent of chemical age~t-----1-·--·1·--• NA I NA ------- 2~o/cs 
destroyed at Umatilla Depot. . I ! ! 0 

enviromilent through DEQ's efforts 
U:Po;;;_ds of mercury removed from the 1 

•. + i I 
-

1! 35lbs+' NA-- 40lbs - · __ 

3 Reporting on this measure is currently on hold due to. the Backlog Reduction Plan replacing the watershed based 
permit schedule. 

This is a measure of backlog reduction so good performance is when the current value is below the target. 
5 Chemical agent destruction was moved to Spring 2004 so this target will need to be modified. 
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Section III: Oregon Benchmarks 

Are we contributing to Oregon's success? 

The Oregon Benchmarks measure progress towards Oregon's strategic vision, Oregon Shines. 
DEQ reports on five Oregon Benchmarks, one related to the economy and four that link to the 
environment. The Oregon Progress Board's recent report, 2003 Benchmark Performance 
Report, 6 gives the Environment a "Qualified Yes" performance rating, indicating: 

While the air, water and land measures indicate improvements, plant and wildlife 
indicators have mixed results and Oregon 's recreation indicators have not kept up 
with population growth. 

What follows is a list of the DEQ reported Benchmarks, the latest reported value, the current 
target and the Oregon Progress Board's Comments on Progress, 

Target Oregon Progress Board's 
Benchmark Value 2005 Comments on Progress 

1 Oa Percent of Air permits 
issued within the target time 
period or less 

88% for 
2003 

85% Yes. Air permitting has improved 
dramatically since 1996. On-time permits 
are critical in helping businesses seeking 
to build or expand. Roughly gauges 
regulatory friendliness in Oregon. 

------~--~---·----------·--
lOb Percent of Water permits 45% for 40% Yes. On-time wastewater permitting has 

improved substantially recently but is still 
below 50%. 

issued within th~ target time 2002 
period or less ! 

-- _____ J ___ ----+ ..... '---,- . -----
75 Percent of ti.nc that the i 100% 1 100% I Yes. Oregon's air quality had hdd it.s 
air is healthy to breath for all I for 2002 I own. This is based on carbon monoxide, 
Oregonians 

1 

I! ozone, fine particulates, and other air 
pollutants. 

6 Access the 2003 Benchmark Performance Report at http://www.econ.s.tate.or.us/opb/2003report/2003BPR.htm 
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2002 Target Oregon Progress Board's 
Benchmark Value 2005 Comments on Pro ress - -- - -

78a Percent of morntored 
stream sites with significantly 
increasing trends in water 
quality 

I for 2002 51 % ! 75% l Yes, but. The 2001 drop in the number of 
sites with improving water quality trends 

I reflects a tapering off of the benefit from 
1 

new water quality management plans 
implemented in the early 1990s. Among 
other things, these plans limited point 

,---+--·- source pollutant e:nissions. -----· 
-7-8bP;rcent of monitored -·15% 0% I Yes, but. Despite the long term 
stream sites with decreasing I for 2002 I improvement, the percent of streams with 
trends in water quality I 1 decreasing water quality went up in 2001. 

78c Percent of monitored h;-~-0°._Yo_.,.._Y,_e-s .. ~T.-'h_e_p~er-c;;·oj~t~ms th~t-~-re-;~;;-;d-
stream sites with water quality I for 2002 · good or excellent has increased steadily 
in good to excellent condition 1 since 1995. Measurements are not 

I 
I continuous but taken at specific points in 
I time. 

'83~P-o~-ds_o_f_m~-ic-ip-al_s_olid~----15-3"f~-- ~}575-i N;"'iiut. The-lo_n_g te-rm-tr-e-nd--is--~~-
waste landfilled or incinerated for 2002 I worsening, but since 1999, the amount of 
per capita I I municipal waste disposed in Oregon has 

I 
. j fallen dramatically to near 199 2 levels. 

This benchmark does not include 
I _J industrial waste. 

•-·-84-a-·P-;r--c-en_t_o_f_i_d-en-t-ifi_e_d---~1--87_0_Yo ___ t 80% I Yes. Addresses the cleanup of petroleum 

Oregon hazardous waste sites ! for 2002 I contamination from regu.lated 
cleaned up or being cleaned I I I underground storage tanks like those at 
up (tanks) ! 1 I gas stations. Oregon has made marked 

··---------~-~-ll __ ·~-'·---·-~~ogress since :98._ --~---~-~----
84b Percent of identified 75.2% 76% , No But. Addresses the cleanup of 

for 2002 ! hazardous substances from industrial Oregon hazardous waste sites 
cleaned up or being cleaned 
up (other hazardous 
substances) 

I processes and improper storage and 
disposal of hazardous wastes. Despite the 
fact that Oregon has made substantial 
progress since 1990, the percent of sites 
completed is decreasing because more and 
more sites needing cleanup are being 
identified. 
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ATTACHMENT A 

Detailed Responses to the Checkpoints 

Priority 1: Deliver Excellence in Performance and Product 

tJI Key Action: Make it easier to do business with DEQ 

DEQ's efforts under this action focus on improving service delivery and streamlining our 
regulatory process. 

Checkpoint: Are our customers satisfied with the service DEQprovides? 

Qualified Yes. In early 2002, DEQ selected Bardsley & Neidhart Inc. to conduct a survey of the 
Air and Water Quality regulated community that was designed to achieve three objectives: 

• Obtain benchmark measurements of perceptions ofDEQ within the regulated community 
• Asce1iain their satisfaction with DEQ 
• Identify what, if anything, DEQ can do to better serve its permitted customers 

SD and APM: Customer Satisfaction 

100% --.--------------, 

0 2002 
40% o Target for 2004 

WQ AQ Average 

Results from this survey were: 
• Air quality customers have a positive 

impression of the program as 70% of 
survey respondents rate the program as 
meeting or exceeding expectations. 

• Water quality customers have favorable 
impressions of the program as 60% of 
respondents rate the program as meeting 
or exceeding expectations. 

A target of 10 percentage point improvement in overall satisfaction was set for 2004. Customer 
service training was designed to target service improvement opportunities areas such as 
interpersonal communication and dispute resolution skills. These trainings were provided first to 
air and water quality staff, and will later include to all DEQ front-line employees. Through 
2003, 20% ofDEQ's staff has participated in training. 

DEQ plans to conduct two future surveys (2004 and 2006) as a follow-up to this benchmark 
study to assess if there are shifts in perceptions and satisfaction among the regulated community 
over time: Efforts to expand customer service surveying to other customer types will be consider 
as funding allows. 
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d Key Action: Reinforce Effective Management 

Many aspects define effective management; however, DEQ's emphasis has been on 
improving operating budget management and performance evaluation· methods. 

Checkpoint: Is DEQ operating within its budget? 

Yes. DEQ's Executive Management Team 
reviews "stop-light" charts each quarter that 
provide a high level summary of the 
agency's budget performance. Subprograms 
"on-track" receive green lights, which 
indicate that spending and revenue forecasts 
are aligned to keep the agency operating 
within budget. Red lights are assigned when 
program spending or revenue forecasts 
indicate "trouble" or potential problems with 
our operating budget. Yellow lights are a 
"caution" indicator, which suggests a need 
to monitor the situation more closely. 

Operating Budget Management 

~ 1:~~ r.:==::;..: .. ~-·-~-.; .. ~ .. -~· .~. -~--~-- ~·- .~. ·~--~·· 1 ... l 
Cl 
-E so% 
~ 40% 

~ 20% 

.,._On Track 

Caution 

...,_Trouble 
I 

__ j 

0% ~~~!!!!!!!114 ..... --... ---· 
Dec-01 Jun-02 Dec-02 Jun-03 

Evaluation Intervals 

Over time, DEQ has reduced the number of "trouble" and "caution" indicators to zero and 
increased the number of "on-track" indicators to 100%. This system allowed DEQ to focus 
problem solving on areas that warranted the most attention. The result was that DEQ was able to 
operate within budget through numerous special sessions and absorb necessary budget reductions 
without staff layoffs. 
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Checkpoint: Do DEQ employees receive the direction and feedback they need to be effective? 

I 
SD: Completed Performance Appraisals 

I 

01-02 02-02 03-02 04-02 01-03 02-03 03-03 04-03 
!!!! Overdue Calendar Quarters 
El Completed 

No. The primary measure used to answer this question is the percentage of completed 
performance appraisals. A completed performance appraisal means that the employee received 
their annual performance evaluation within 13 months of the preceding evaluation. Over the last 
year, the total percentage of completed performance appraisals has declined. One explanation 
for this decline is that the agency is transitioning to a new performance management system. In 
early 2002, a team took on the task of evaluating the existing performance management system. 
The new system provides employees with the opportunity to be more engaged in work planning 
and review, and to evaluate their manager' s performance. The new system also supports section 
work plans, and creates the opportunity for work groups or teams to opt for team evaluations. 
DEQ launched the new performance management system in the second quarter of2003, and 
expects to be fully transitioned into the new system by June 30, 2005. 

d Key Action: Emphasize cross-program environmental problem 

In 2001, the Department assigned a workgroup to evaluate barriers and to identify 
recommendations for greater cross-program coordination and problem solving. The work 
group identifi ed several recommendations that were packaged as 10 cross-program 
management actions. The implementation of these actions was the initial focus of this 
Key Action. 

Checkpoint: Is cross-program coordination improving? 

We 're Making Progress. DEQ' s strategy (or improving cross-program coordination was to 
implement 10 cross-program management actions. In February 2003, the Executive Measures 

· Advisory Council recommended that senior management not continue to monitor progress on 
implementation of these actions because this was not a direct measure of improvement in cross­
program coordination. This recommendation was accepted and the role of identifying measures 
that better inform on our improvements in cross-program coordination was assigned to the newly 
formed Cross-Program Management Team. Work does continue on some of the original 
management actions. A summary table that identifies the final disposition of each of the actions 
is presented in Appendix A. 
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Key Action: Ensure understandable and equitable compliance 
and enforcement 

This action committed DEQ to assess and modify compliance and enforcement 
procedures and rules to ensure consistent, understandable and timely enforcement. 

Checkpoint: Are DEQ enforcement actions equitable, consistent, understandable and timely? 

No. DEQ's Office of Compliance and Enforcement (OCE) is engaged in a process of reviewing 
and revising Division 12 Rules, the primary rules governing enforcement actions. The rules 
revision process has involved a stakeholder Advisory Group and an internal agency-wide 
rulemaking team. Through this effort many guidance and implementation issues have been 
identified and are being addressed as the rulemaking progresses. The final proposed revised 
rules were scheduled for consideration by the Environmental Quality Commission in the 
December 2003; however, the complicated nature of this rulemaking has pushed that timefrarne 
into early 2004. Completion of the rule review and the adoption of revisions will be a major first 
step toward insuring "equitable, consistent and understandable" enforcement actions. Many 
policy and implementation issues will need to be addressed after the rulemaking is promulgated. 

Concurrent with this effort, the OCE conducted an assessment ofDEQ's enforcement data 
systems to determine how to provide reliable enforcement process timeliness data, from the date 
of inspection through to issuance of the notice of violation. Modifications were made to the 
agency's information systems and our methods for tracking and entering data, to address issues 
discovered during the assessment. We now have timeliness data entered from January 2002 to 
present. Reports using this initial information have helped DEQ identify timeliness 
inconsistencies across DEQ's three Regions and across different case types. The OCE is 
continuing:to address data quality issues and is working with the Regional Administrators to 
address consistency issues. 
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Priority 2: Protect Oregon' s Water 

Key Action: Develop a comprehensive watershed approach 

Addressing multiple points of pollution on a watershed basis offers a more integrated and 
efficient approach to restoring and protecting water quality. DEQ is committed to 
adopting a watershed approach to Total Maximum Daily Loads (TMDL) development 
and permit renewal processing. Another goal of this action is to minimize the wastewater 
permit backlog. 

Checkpoint: Are we meeting our schedule for reducing permit backlog? 

Qualified Yes. In May 2003, DEQ formed a team of internal experts to develop a strategy and 
plan for significantly reducing permit backlog. 

Backlog Reduction Goal 
As of July 1, 2003, the overall permitting backlog was 57% for National Pollution Discharge 
Elimination System (NPDES) majors and 43% for NPDES minors. After completing the permit 
issuance plan for FY2004, the overall permitting backlog for NPDES majors will be 30% and for 
NPDES minors will be 21 %. In addition, the program will renew expired General Permits, 
improving the overall backlog numbers. 

CumulativeTotal Backloged Permits Issued 
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Measuring Progress 
The permit issuance plan sets a baseline performance standard that allows the program to report 
monthly on the percent of permits on schedule. As of November 2003, 34 permits have been 
issued which is slightly below the target of 44. Several permits that were schedule to be issued 
at the end of2003 have been moved to early January. The program expects to be back on target 
by February 2004. 
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Checkpoint: Are we meeting our schedule for completing TMDLs? 

100% 

·Waterbody Segments with 
Approved TMDL 

80% +-------------·--- --! 

60% 
Data Target 

40% 

20% -

0% 

Yes. The data reveals that DEQ is ahead of the 2000 
EPA consent decree target for 2004 . . This reflects the 
success in completing a number ofTMDLs for river 
subbasins that include many water quality segments · 
requiring TMDLs. Staff cuts resulting from the 
legislative special sessions in 2002-03 required DEQ 
to revise the TMDL schedule and extend TMDL 
development to 2010. This will make it harder to 
reach the targets later this decade. 

98 99 00 01 02 03 04 05 

Checkpoint: Are plans being implemented as developed to meet TMDL specifications? 

Yet to be Determined. TMDL implementation efforts are just beginning to get underway in 
basins where TMDLs have been completed, with the exception of a few watersheds where 
TMDLs were completed a number of years ago. TMDLs are implemented through the Oregon 
Forest Practices Act, Agricultural Water Quality Management Plans (Senate Bill 1010), and 
individual implementation plans developed by Designated Management Agencies such as local 
governments and federal land management agencies. DEQ is developing methodologies for 
tracking implementation efforts and measuring water quality improvements. In most cases, it 
will take several years before water quality improvements can be detected. 

Key Action: Develop a strategy to encourage broader reuse of 
wastewater 

The goals of this action are to identify strategies that will foster opportunities for 
increased water reuse. 

Checkpoint: Has wastewater reuse increased? 

Percent of Facilities Producing 
Reclaimed Water 

Qualified Yes. DEQ is making progress toward 
the 2005 goal; however, the agency needs to 
implement more reliable data collection 
processes. 

Over the last year, DEQ has formed an internal 
workgroup to identify incentives and barriers to 
water reuse, and to develop recommendations 
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for next steps. One incentive has already been put in place - recent revisions to DEQ's State 
Revolving Loan Fund rules make reuse projects more likely to be eligible for low interest loans. 
Next steps may include rule revisions, revisions to internal data systems, and education/outreach. 
DEQ's wastewater reuse initiative was endorsed during the 2003 Legislative Session with the 
passage of Senate Bill 820, which directs DEQ to "foster and encourage wastewater reuse in 
urban areas ... " 
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Priority 3: Protect Human Health and the Environment from Toxics 

Key Action: Prepare for and minimize the danger posed by 
catastrophic release of dangerous chemicals 

In the wake of September 11, 2001, DEQ committed to expanding the Agency' s 
preparedness to deal with potential terrorist threats, and to ensuring that the laboratory 
was prepared to safely analyze unidentified substances. DEQ also works to protect the 
public and environment from risks associated with storage and destruction of chemical 
agents at the Umatilla Depot. 

Checkpoint: Are we prepared to appropriately respond to chemical attacks? 

We 're Making P~ogress. DEQ has the basic structures and planning in place to allow a 
reasonable response time to a wide range of possible events. More importantly, we have the 
executive level support and interest necessary to continue to improve the Agency's readiness. 
DEQ has improved its Emergency Response Organization and drafted an Emergency Response 
and Recovery Plan which describes roles and responsibilities consistent with the State of Oregon 
Emergency Operations Plan and the Northwest Area Contingency Plan. The following graphic 
depicts DEQ's preparedness structure. · 

DEQ 
Director/Deputy 

Crisis Action Team 

Region Emergency 
Management Team 

/ 

/ 

Local Government 
Coordination 

........................... 

Incident 
Commander 

.----- DEQ LAB 

HQ Incident 
Support Teams 

Emergency Response 
Coordination Cell 

Available 2417 
DEQ 24/7 

Duty Officer 

Other preparedness activities include writing the Chemical Terrorism annex for the Oregon 
Emergency Operations plan, ongoing coordination with other federal, state and local agencies, 
and the refinement of protocols at DEQ's and the state Public Health Labs for receiving and 
analyzing unknown samples. 
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Priority 3: Protect Human Health and the Environment from Toxics 

Checkpoint: Have we reduced risk through elimination of chemical agents at the Umatilla 
Army Depot? 

We're Making Progress. DEQ continues to make progress toward the elimination of chemical 
agents at the Umatilla Army Depot. Over the last year, the Department has authorized surrogate 
operations, approved trial burn plans, completed one surrogate trial burn and issued, for public 
review, the draft Hazardous Waste Storage Permit. Incinerator start-up has been delayed until 
the Spring 2004. Once start-up begins, DEQ will track and report progress through two 
measures: 1) Percent of chemical agent destroyed; and, 2) Percent of risk reduced over time 

Key Action: Develop and implement a strategy to reduce 
toxic releases to air, water and land 

The focus of this action is on developing community based air toxics reduction plans, and 
seeking new ways to help Oregonians reduce the use and release of toxic chemicals and 
generation of hazardous waste. This action requires that DEQ work with stakeholders to 
find cost-effective, comprehensive solutions to reducing toxic pollutants-focusing first on 
mercury. 

Checkpoint: Are we reducing the use of toxic chemicals and the generation of hazardous 
waste? 

Qualified Yes. 

The Pringle Watershed Enhancement T earn (WET) is a private-public 
partnership effort that directly involves DEQ, local businesses, volunteers, 
and agencies in actions to prevent or reduce pollutants entering Pringle 
Creek watershed in South Salem. A total of 177 businesses made changes 
to the way they managed waste and over 7500 educational flyers were 
distributed to residents, asking them to take the pledge to improve their 
watershed. This community-based effort significantly reduced waste 
going into the watershed. 

DEQ' s Mercury Reduction Strategy was adopted by the EQC in December 2002. This strategy 
identified sources of mercury in Oregon and outlined a series of mercury reduction activities to 
be implemented through cooperative and voluntary measures. Mercury reduction efforts planned 
or underway include working with the Oregon Dental Association to enhance best management 
plans for dental offices, expanding the mercury thermostat recycling program, providing 
technical assistance to vehicle recycling yards, and providing mercury-free dairy manometers to 
dairy farmers around the state. Many of these efforts will be incorporated into implementation of 
the mercury TMDL for the Willamette River Basin. A follow-up report was delivered to EQC in 
December 2003 that describes a process for assessing the ef~ectiveness of mercury reductions by 
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measuring reduction activities, emissions, concentrations and effects on human and ecological 
health. 

DEQ has tasked an agep.cy toxics workgroup to develop a framework for an Agency Toxics 
Strategy. Over the next year, we will consult with DEQ staff and representatives from industry 
environmental groups and government to develop and implement a coordinated, cross program 
approach to reducing the use, release and risk of toxic pollution (beyond just mercury) to human 
health and Oregon's environment. The initial framework for this strategy will be presented to 
the Environmental Quality Commission (EQC) in December 2003. 

At its October 2003 meeting the EQC considered adoption of new rules to reduce toxic chemical 
releases to the air. Developed over five years, with the help of two advisory committees, the 
Department will use these rules to reduce the health risk from these chemicals for Oregonians. 
Supported by our current funding level, the Department's first steps will include setting ambient 
concentration benchmarks and working on the Portland area emissions reduction plan. 
Reductions from other air programs, such as particulate and ozone reduction strategies and 
federal regulations for vehicles, fuels and industrial sources, will also reduce air toxics. 

Key Action: Reduce risks from toxic contaminants already in 
our environment 

Work to identify abandoned mines and streamline strategies to address contaminated 
sediments cleanup and source control 

Checkpoint: Have we identified and prioritized abandoned mines that pose the greatest risk? 

Yes. A 2003 cumulative total of 75 completed ~ cumulative Number of Abandoned 
abandoned mine site assessments closely Mines Assessed for Toxics 

approaches DEQ's target of 77, and represents a 
significant. increase in :he number~~ ~ual.. . 
assessmems over prev10us years. LJ.bl.,l contmues to J ()U -~- -

work with other state and federal agencies to 60 -1------------ ---identify the mine sites that pose the most serious 1 
40 -t---- - --.-- ,__ 

risk to the environment. In the future, work will 20 rn-n- - - - ----
shift from assessment to prioritization for clean up; 0 +-_.._._I l_,_..1....._,, l r-'-.._,...J.-1..-.-J.._._,_._a.-.-
·although clean up efforts will be limited to available 98 99 00 01 03 02 03 05 04 
funding for this work. 
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Checkpoint: Have we started cleanup at high-priority abandoned mine sites? 

We're Making Progress. DEQ continues to make progress in cleaning up high priority 
abandoned mine sites through: 

• Utilization of the Orphan Site account funds. In the past year, DEQ has declared three 
additional mine sites as orphans, bring the total declared orphan mine sites to six. This 
declaration makes the mines eligible for cleanup using Orphan Site account funds. 

• Continuing our collaboration with state and federal agencies also working on abandoned 
mine clean ups (specifically, USPS and BLM). DEQ participates in an inter-agency 
mines workgroup, and we are working closely with our federal partners to develop 
efficient ways to achieve acceptable cleanups of Orphan sites, and leverage any available 
funding. 

Another important element to this work is the continued exploration of how abandoned mines 
affect the health of watersheds, and how we can use tools available to us to achieve an effective 
reduction of toxic effects of these sources. 

Since a new Orphan Bond Sale was not approved by the 2003 Legislature, DEQ's future efforts 
will largely focus on securing additional funding for mine cleanups, using our remaining 
resources efficiently, and continuing to coordinate with other Federal and State agencies 
involved in mine cleanups. 

Checkpoint: Have cross-program approaches been implemented, resulting in integrated and 
streamlined contaminated sediments cleanup and source control? 

We're Making Progress. DEQ considers the management of contaminated sediments and 
coordinating source control issues an important cross-media priority that requires an integrated 
approach . . 

A DEQ team with representatives from all media areas continues to work to 
identify ways to streamline sediment cleanup activities. One of the team's 
first accomplishments was endorsing the adoption of a Hazardous Waste 
Identification Rule that allows sediments to be managed as non-hazardous 
waste. The team continues to identify other processes that will improve our 
management of contaminated sediments. 

DEQ's sediment team is currently focusing on releasing an updated of the Sediment Evaluation 
Guidance, clarifying the role of Solid Waste Statute with respect to clean sediment, and working 
collaboratively with stakeholders and other state and federal agencies to focus our efforts more 
on assessing and managing contaminated sediments. 
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Priority 4: Involve Oregonians in Solving Environmental Problems 

Key Action: Encourage personal actions by Oregonians to 
protect the environment 

Efforts under this Key Action educate Oregonians on ways to reduce their impact on the 
environment. To determine if these efforts are successful, Oregonians are surveyed to 
identify where changes in their actions resulted in the most environment improvements. 

Checkpoint: Are Oregonians more aware of actions they can take to protect the environment, 
and have they modified their actions? 

Yet to be Determined. Increasing Oregonians' level of awareness and encouraging behavior 
change about how to best protect the environment is an important activity for DEQ that doesn't 
come with any dedicated funding. Progress in this area is only achieved through finding creative 
solutions and partners willing to support the efforts. One project underway is a pilot program to 
reduce the use of lawn pesticides in two communities, Tualatin and Eugene. · Our partners have 
conducted some initial behavior research, and we plan to launch an educational campaign early 
in 2004. DEQ plans to do follow-up surveying to determine if our educational efforts actually 
resulted in modifications to Oregonians' behaviors. 

Other examples ofDEQ work that supports increased awareness are: · 
• Drive-by Vehicle Inspection Programs . 
• Earth Day and County and State fair exhibits 
• Freeway reader board messages on Clean Air Action Days 

Key Action: Provide Oregonians with better access to 
information on local environmental conditions and issues 

DEQ is committed to increasing the quality and quantity of environmental information 
available to Oregonians. Specifically, the commitment is to make environmental 
monitoring data accessible, expand methods for accessing information, and to improve 
the electronic infrastructure. As a first step toward this goal, DEQ will develop a 
comprehensive, agency-wide information management strategy. 

Checkpoint: How are Oregonians asking/or information, and are they getting the information 
they want and need? 

We're Making Progress. In 2002~ DEQ initiated a comprehensive audit of information 
management practices, the Information Management Assessment Project (IMAP). This audit 
culminated in 10 recommendations designed to build a consistent agency infrastructure, increase 
information capacity and to improve customer satisfaction. Budget constraints limited the 
implementation of these recommendations in the short term to the formation of an Information 
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Management Advisory Council (IMAC) and the development of an agency-wide information 
management plan. The plan, due in the Spring 2004, will provide a roadmap for the 
implementation of the remaining IMAP recommendations. 

In addition, several projects were developed over the last two years that increase the quantity and 
quality of information available to Oregonians. Some examples are: 

• Updated Facility Profiler tool which provides detail about all regulatory programs 
• Published compliance data on the web 
• Automated report filing for consultants evaluating underground storage 

fl.I Key Action: Support Communities in solving local problems 

DEQ participates on state agency Community Solutions Teams (CST), and uses the CST 
model and Environmental Partnerships for Oregon Communities (EPOC) Program to 
support community-based problem solving 

Checkpoint: Are CST and EPOC efforts helping DEQ assist communities to solve local 
problems? 

Qualified Yes. The 2003 value of 59% is 
significantly above the target of 35%. This 
increase is attributed to the Legislature 
ultimately reinstating 4 positions to support the 
Governor's Economic Revitalization Teams 
(GERT), a succession of the CST model. The 
GERTs have been largely focused on industrial 
land development, which typically involves 
significant environmental issues. DEQ will 
evaluate this measure to determine if it needs to 
be modified to more accurately reflect DEQ's 
contribution to the GERT process and support 
for local problem solving. 

Percentage of CST Projects the Require 
Significant DEQ Involvement 
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Appendix A 
Status of 10 Cross Program Management Actions 

Actions Taken 

1. Let's declare victory--stop talking 
about the problem and make it better. 

2. Rely more on environmental 
outcomes as measures of our success. 

3. Integrate geographic priorities into 
the next round of strategic planning. 

4. Account for cross-program and other 
"homeless" activities as part of 
workload planning. 

5. Provide more budget flexibility for 
Regional Administrators to address 
local problems and issues. 
6. Provide clear expectations, 
procedures-and accountability for ad 
hoc cross program teams. 

7 . Incorporate collaboration and 
teamwork skills as an integral part of 
our hiring, performance evaluation and 
training practices. 
8. Develop and invest in the 
technology to help the Department 
utilize information in an integrated 
fashion. 
9. Implement integrated inspection and 
technical assistance programs targeted 
at small businesses. 

10. Assign a task force to look at 
possible efficiencies from 
consolidating various administrative 
functions at HQ. 

Accomplishments and Status of Action 

The 10 management actions were designed to get. the agency to 
stop talking about cross-program issues as barriers and to move 
into action. When the EMT endorsed the implementation of the 
actions, it was an important first step towards "victory". 
This action was integrated into work overseen by DEQ's internal 
Measures Advisory Group (MAG). The MAG is an EMT 
subgroup that champions integrating measurement into how we 
work at all levels of the agency. This first Annual Executive 
Measures Report is one demon'stration of agency's increased 
commitment for using measures at DEQ. 
The management of geographic priorities and related operational 
decisions was assumed by Regional Administrators. In the future, 
links between geographic priorities and work in the Performance 
Partnership Agreements needs to be made. 
This action was folded into the new performance management 
system, which requires that managers and staff work 
collaboratively to define work agreements. Managers and staff 
will have at least quarterly check-ins to make work load 
adjustments when needed. 
Each Program Division will provide each Regional Division with 
at least $10,000 per biennium to address local problems and 
issues. 
In 2002 procedures were set for elevating new cross program 
issues to senior management. A cross. program management team 
foi:med to be the' forum for identifying and developing cross 
program issues prior to presenting them to senior management. 
The new performance management system largely addresses the 
issues associated with this action, so it has been integrated into the 
implementation of the new system. Training will be provided to 
increase our ability to "hire for attitude." 
This action was integrated into the comprehensive Information · 
Management Assessment Project (IMAP), which was completed 
in the Fall 2002. 

A team evaluated the feasibility of conducting integrated technical 
assistance, but funding has limited the ability of this action to 
move forward. DEQ's Western Region is currently conducting a 
pilot integrated technical assistance project. Results of this pilot · 
.will influence future investments in integrated technical assistance. 
A taskforce looked at this issue arid determined that it was not 
feasible to make the investment necessary to accomplish this 
action at this time. Future actions taken in this area will be 
directed by DEQ's Information Management Advisory Council. 
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ATTACHMENT B 

Annual Performance Measures Progress Report 

Performance measure with number. 

34000-01. Average percent of Air and Water Quality permitted sources who rate the 
Department's performance as meeting or exceeding expectations. 

Data 
1998 I 1999 I 2000 I 2001 I 2002 I 2003 

I I I I 65% 

To what goal or goals is this performance 
measure linked? 

I 

Goal 1 : Deliver excellence in performance and 
product. 

What does the performance measure 
demonstrate about the goal? 
DEQ has defined outstanding customer service 
as an important aspect of delivering excellence. 
As a regulatory entity, an important customer 
group for DEQ is our permitted sources. This 
measure is an important indicator ofDEQ's 
success at meeting customer expectations. 

What does the data reveal? 

NA 
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The initial data point suggests that the majority of permitted sources are satisfied with DEQ's 
service. Information received from the 2002 Customer Service Survey was used to develop a 
Customer Service Improvement Plan. Information collected from future surveys will be used to 
evaluate the success of this plan. 

What is an example of a department activity related to the measure? 

One component of the Customer Service Improvement Plan is that all staff participate in 
customer service training. Through December, 2003, 20% of DEQ's staff has participated in 
training. 

What needs to be done as a result of your analysis? 

DEQ will continue to track progress on implementing the Customer Service Improvement Plan, 
and will administer the Customer Service Survey in the Spring 2004. 

What is the data source? 

Data reported comes from a customer service survey conducted by an external consultant. The 
survey will be repeated in 2004 and 2006. 

Submitted to the Oregon Progress Board on 1116/04. B-1 

I 
I 
I 
I 

! 
I 

\ 
I 
I 



Performance measure with number. 

34000-02: Completion percentage for DEQ's enforcement rule revision project. 

Data 
1998 1999 2000 2001 2002 

25% 

To what goal or goals is this performance 
measure linked? 

Goal 1: Deliver excellence in performance 
and product. 

What does the performance measure 
demonstrate about the goal? 

An important objective of excellence is 
providing understandable and equitable 
enforcement. DEQ's first important step 
toward this objective is ensuring that the 
rules governing our actions are 
understandable and equitable. 

What does the data reveal? 

2003 
80% 

100% 

80% 

60% 

40% 

20% 

Targets 
2003 2004 2005 
100% 

Percentage Enforcement Rule Revision is 
Complete 

Target 

Data 
- - ---
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0% ! I 
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The data reveals that DEQ is behind schedule on our efforts to revise our enforcement rules. 
DEQ extended the schedule in order to more fully utilize the input of the Agency's external 
advisory group (i.e., an additional advisory group meeting was added to discuss critical issues) 
and to allow for meaningful public participation away from the busy holiday season (i.e., moving 
the public ~omment period from December to January). 

What is an example of a department activity related to the measure? 

Rule revisions define DEQ's regulatory practices, so rule revisions are an important way for 
DEQ to improve processes. 

wnat neeas to oe aone as a result of your analysis? 

The target completion date has been moved to April 2004. The information regarding the 
schedule changes for this rulemaking will be communicated to other on-going rulemakings for 
_the agency and used· in developing future rulemaking schedules. This measure will need to be 
modified when the rule revision is completed. 

What is the data source? 

Data reported comes from records in the Office of Compliance and Enforcement. 

Submitted to the Oregon Progress Board on 1/16/04. B-2 



Performance measure with number. 

34000-03: Percent of air contaminant discharge permits issued.within the target period (Oregon 
Benchmark #1 Oa) 

Data 
1998 1999 I 2000 I 2001 
58% 61% I 68% ·I 90% 

To what goal or goals is this 
performance measure linked? 

I 2002 
I 90% 

Agency Goal 1: Deliver excellence in 
performance and product 

What does the performance measure 
demonstrate about the goal? 
The performance measure provides 
important information on permitting 
timeliness, which is a critical agency 
measure of excellence. 

What does the data reveal? 

I 
I 

Targets 
2003 2003 I 2004 I 2005 
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There was a slight drop in performance over last year; however, DEQ's performance has 
surpassed the 2005 target for the last three years and been relatively consistent. In 2001, DEQ 
streamlined the Air Contaminant Discharge Permit (ACDP) process and rules which 
significantly increased timeliness. Further, DEQ lowered the "target period" for timely 
processing from an average of 167 days to an average of 69 days and the target is still being met. 

What is an example of a department activity related to the measure? 

ACDPs are required for new businesses, and existing permit holders must request permit 
modifications before expansion can occur. The quicker DEQ issues these permits, the sooner 
new or expanded operations may begin, which saves permittees money and helps with economic 
recovery. 

What needs to be done as a result of your analysis? 

This measure has a target of 85%. DEQ will review this target over the next year to determine if 
there is a need for revision. 

What is the data source? 

The data source is DEQ's air quality permit tracking database. 

Submitted to the Oregon Progress Board on 1/16/04'. B-3 



Performance measure with number. 

34000-04: Percentage of wastewater discharge permits issued within the target period (Oregon 
Benchmark # 1 Ob) 

Data 
1998 I 1999 I 2000 I 2001 2002 

I 25% I 38% I 51% 45% 

ro what goal or goals is this performance 
measure linked? 

Goal 1: Deliver excellence in performance 
and product. 

What does the performance measure 
demonstrate about the goal? 

The performance measure provides 
important information on permitting 
timeliness, which is a critical agency 
measure of excellence. 

What does the data reveal? 

Targets 
2003 2003 2004 2005 
NA1 40%l. 

Percentage of Wastewater 
Permits Issued within Target 

100% ~-----------------, 

80% -l-----------------1 
Data 

60% ·-!----- --------·--' 

40% -i----

02~ 
20% +----1 

98 gg. 00 01 

Fewer than half of the permits are being issued within the target period; however, in issuing 45% 
of permits within the target period, we exceeded the target goal of 40%. 

What is an example of a department activity related to the measure? 

In July 2003, DEQ initiated a one-year focused effort to reduce the backlogged permits. This 
effort is resulting in permits being issued more quickly; 2003 data is expected to · show a 
significant improvement in this measure. 

What needs to be done as a result of your analysis? 

Continue to focus on reducing the backlog. 

\Vhat is the data source'? 

Water Quality program databases. 

1 Data for 2003 will be reported in the 3rd Quarter of2004. 
2 Targets will be revised in conjunction with the next Oregon Progress Board update to Benchmarks. 

Submitted to the Oregon Progress Board on 1116/04. B-4 



Performance measure with number. 

34000-05: Cumulative percentage ofwaterbody segments with approved Total Maximum Daily 
Load (TMDL), according to the 2000 EPA consent decree. 

Data 
1998 1999 I 2000 2001 2002 
NA NA I 6% 23% 29% 

To what goal or goals is this performance 
measure linked? 

Goal 2: Protect Oregon's water. 

What does the performance measure 
demonstrate about the goal? 

TMDLs are analytical studies conducted on 
waterbodies that do not meet water quality 
standards. TMDLs identify the cause of the 
pollution and actions needed to restore water 
quality, and provide a process to achieve 
water quality improvements over time. 

What dQes the data reveal? 

2003 
34% 

Targets 
2003 2004 2005 
NA 27% 41% 

Waterbody Segments with 
Approved TMDL 
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60% -!----------
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The data reveals that DEQ is slightly ahead of the 2000 EPA consent decree target for 2004. 
This reflects the success in completing a number ofTMDLs for river subbasins that include 
many water quality segments requiring TMDLs. Staff cuts resulting from the legislative special 
sessions in 2002-03 required DEQ to revise the TMDL schedule and extend TMDL development 
an additio~al three years. This will make it harder to reach the targets later this decade. 

What is an example of a department activity related to the measure? 

Key activities involved in completing a TMDL are appropriate data collection, sound modeling 
and good public involvement. 

What needs to be done as a result of your analysis? 

Staffing reductions required DEQ to create a revised TMDL development schedule. All efforts 
will be made to ensure that DEQ meets the 2010 consent decree target of 1,153 completed 
TMDLs. 

What is the data source? 

Water Quality Program database, and the number of TMDLs approved by EPA. 

Submitted to the Oregon Progress Board on 1/16/04. B-5 



Performance measure with number. 

34000-06: Percent of impaired waterbody miles for which a TMDL has been approved. 

Data Targets 
1998 1999 2000 2001 I 2002 I 2003 2003 I 2004 I 2005 

I 16% I 17% I 49% I 

The 2003 data and 2004 Target were calculated using the 2002 303(d) list, while the 2002 data is 
based on the 1998 303(d) list. 

To what goal or goals is this performance 
measure linked? 

Goal 2: Protect Oregon's water. 

What does the performance measure 
demonstrate about the goal? 

TMDLs are required when a waterbody does 
not meet a particular criteria pollutant 
standard. A 303( d) list is the tool that tracks 
the total stream miles that require a TMDL. 
The previous performance measure is an 

Impaired Waterbody Miles 
with Approved TMDL 

100% -,.------------- --, 

80% -1------- -------1 

60% ~-----------Tu:r-ge 

40% +------- - - - -.-D.-a-,-ta--

98 99 00 01 02 03 04 05 

indication ofDEQ's progress toward completing a legal mandate, which does not include all 
outstanding TMDLs. This measure proviqes information on DEQ's progress toward completing 
all outstanding TMDLs. 

What does the data reveal? 

The data reveals that DEQ is behind in meeting its 2004 target. Several major TMDLs that were 
scheduled for completion in 2003 will now be completed in 2004 due to staffing cuts during the 
2002-03 legislative special sessions. 

What is an example of a department activity related to the measure? 

Key activities involved in completing a Ttv1DL are appropriate data collection, sound modeling 
and good public involvement. 

What needs to be done as a result of your analysis? 

DEQ will continue to develop TMDLs for waterbody listings found on the 303(d) list. There 
have been several conversations internally about how to best calculate this measure because the 
303(d) list is updated every 2 years. These discussions will likely result in a request to modify this 
performance measure in the future. 

What is the data source? 

Water Quality Program database, and the number ofTMDLs approved by EPA. 

Submitted to the Oregon Progress Board on 1/16/04. B-6 



Performance measure with number. 

34000-07: Percent of individual permits developed on a watershed basis. 

Data 
1998 1999 2000 2001 I 2002 

I 26% 

To what goal or goals is this performance 
measure linked? 

Goal 2: Protect Oregon's water. 

What does the performance measure 
demonstrate about the goal? 

I 
I 

Issuing permits on a watershed basis 
provides the ability to consider the 
cumulative impact of permits issued within a 
watershed, which enhances DEQ's ability to 
protect Oregon' s water. 

What does the data reveal? 

2003 
NA 

Targets 
2003 2004 2005 
60% 70% 80% 

Percent of Individual Permits Developed on a 
Watershed Basis 

100% ,------------------. 
Tar ets 80% +-------------~-

60% +-----------

40% +---- ----Dat,...a- -

20% -1---- ---

0% -t---.-.----,,-~ 

98 99 00 01 02 03 03 04 05 

In 2003, DEQ created an initiative that focused resources on reducing the permit backlog. (See 
measure 34000-08). The watershed based permit issuance schedule was replaced with an interim 
backlog reduction schedule, so reporting on this measur~ is not possible until 2005. 

What is an example of a department activity related· to the measure? 

DEQ is working on long-term improvements to the wastewater permitting program, including a 
refinement of the watershed basis for wastewater permitting. The result will be improved 
watershed permitting. 

What needs to be done as a result of your analysis? 

Complete the backlog reduction effort and issue an updated schedule for watershed permitting. 
The targets for 2003-05 need to be modified. 

What is the data source? 

Water Quality program databases. 

Submitted to the Oregon Progress Board on 1/16/04. B-7 



Performance measure with number. 

34000-08: Percent of total permits that are expired (backlogged). 

Data 
1998 1999 2000 2001 2002 

10% 14% 11% 18% 

To what goal or goals is this performance 
·measure linked? 

Goal 2 : Protect Oregon's water. 

What does the performance measure 
demonstrate about the goal? 
Expired permits often do not include the 
most current technology or effluent 
requirements. As permits are renewed, 
water quality is better protected as the most 
current requirements are incorporated into 
the permits. 

What does the data reveal? 

Tar ets 
2003 2003 2004 . 2005 
14% 15% 10% 

Percent of Permits that are Expired 

100% -,------------------, 

80% +---------- - - - ---j 

60% -+------- -----------< 

40% -l-----~~---~-~---j ata argets 

98 99 00 01 02 03 03 04 05 

Since the goal is a low backlog, data reflecting a backlog lower than the target backlog is good. 
DEQ has improved the permit backlog, performing slightly better than the 2003 target. 

What is an example of a department activity related to the measure? 

In July 2003, DEQ initiated a focused effort to reduce the backlogged individual permits and 
created the permit backlog reduction schedule. 

What needs to be done as a result of your analysis? 

Continue with the backlog reduction effort, which includes issuing permits according to the 
schedule. DEQ will consider modifying this measure because this it is inconsistent with the other 
measures where targets represent improvements in performance. 

What is the data source? 

Water Quality program databases. 

Submitted to the Oregon Progress Board on 1116/04. B-8 



Performance measure with number. 

34000-09: Percent of pennitted facilities that produce reclaimed water for use. 

Data 
1998 1999 2000 2001 2002 

6.5% 

To what goal or goals is this performance 
measure linked? 

Goal 2: Protect Oregon's Water. 

What does the performance measure 
demonstrate about the goal? 

Increased use of reclaimed water reduces the 
amount of lesser treated water returned to 
the watershed or groundwater. 

What does the data reveal? 

2003 
7.3% 

100% 

80% 

60% 

40% 

20% 

0% 

-

Targets 
2003 2004 2005 

10% 

Percent of Facilities Producing 
Reclaimed Water 

Data 

=> ...., 
Target -

98 99 00 01 02 03 04 05 

DEQ is making progress toward the 2005 goal; however, the agency needs to implement more 
reliable data collection processes. 

What is an example of a department activity related to the measure? 

DEQ revised requirements in our State Revolving Fund Program to provide funding for 
reclaimed wastewater projects. 

What needs to be done as a result of your analysis? 

While DEQ is making progress toward the target, the agency needs more robust information to 
continue reporting on this measure. To this end, the Water Quality Program will implement 
electronic data collection via Discharge Monitoring Reporting (DMR), which will provide more 
reliable and accessible information on wastewater reuse. 

What is the data source? 

The source of data is currently a survey of permitting staff that asks for the number of new 
wastewater treatment facilities that have been permitted for wastewater reuse since the previous 
year. 

Submitted to the Oregon Progress Board on 1/16/04. B-9 



Performance measure with number. 

34000-10: Cumulative percent of chemical agent destroyed at Umatilla Depot. 

Data 
1998 I 1999 I 2000 I 2001 2002 

I I I NA 

To what goal or goals is this performance 
measure linked? 

Goal 3: Protect human health and the 
environment from toxics. 

What does the performance measure 
demonstrate about the goal? 

The measure provides information on how 
much of the stockpile of chemical weapons 
agent at the Umatilla chemical Depot has 
been destroyed. 

What does the data reveal? 

2003 
NA 

Targets 
2003 I 2004 I 2005 

I I 20% 

Cumulative Percent of Chemical Agent 
Destroyed at Umatilla Depot 

100% ~-----------------. 

80% -l---------------1 

60% -l-------------- -1 

40% -l------------ ---1 

Target 
20% -!--------------

98 99 00 01 02 03 04 05 

The facility has not yet begun destroying chemical weapons. The target for 2005 will likely 
need to be lowered due to changes in the anticipated start date for agent destruction operations. 
A revised target is best established once agent operations begin. 

What is an example of a department activity related to the measure? 

The key activities that will lead to operations authorization are the review and approval of 
surrogate.trial bum plans, and completing reports for each of the four incinerator systems. DEQ 
will also inspect for regulatory compliance and process permit modification requests after agent 
destruction begins. 

What needs to be done as a result of your analysis? 

Chemical Demilitarization Program staff for DEQ will continue all regulatory oversight 
activities in support of the timely start and operations of agent destruction at the Umatilla 
Chemical Agent Disposal Facility. 

What is the data source? 

Once available, the data on the quantity of chemical agent destroyed will come from the Army 
and its contractor at the Umatilla Chemical Agent Disposal Facility, as verified by international 
treaty observers. 

Submitted to the Oregon Progress Board on 1/16/04. 
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Performance measure with number. 

34000-11 : Pounds of mercury removed from the environment through DEQ's efforts. 

Data 
1998 1999 2000 2001 2002 I 

35lbs I 

To what goal or goals is this performance 
measure linked? 

Goal 3: Protect human health and the 
environment from toxics. 

What does the performance measure 
demonstrate about the goal? 

2003 
NA 

50 

40 

30 

20 

DEQ's goal is to reduce the use and release 10 

of mercury ·by promoting the collection of 0 

Targets 
2003 2004 2005 
40lbs 

Pounds of Mercury Removed 
through DEQ's Efforts 

Data Tar et 

.. 
mercury and mercury-containing products 98 99 00 01 02 03 03 04 05 

for recycling. The measure tracks the 
amount of mercury collected as a result ofDEQ-supported initiatives and programs. Calculation 
of the measure is complicated by the dispersed nature of collection activities and the fact that 
mercury is often mingled with other substances. 

What does the data reveal? 

Data for calendar year 2003 will not be available until March 2004. 

What is an example of a department activity related to the measure? 

DEQ provides technical and financial assistance to help c9mmunities sponsor household and 
small quantity generator hazardous waste programs. In addition, DEQ helps groups to 
implement pollution prevention grants that collect mercury, such as dairy manometer exchange 
and thermostat exchange programs. DEQ also works with other organizations, such as the 
Oregon Dental Association, to develop best management practices for mercury management. 

What needs to be done as a result of your analysis? 

The Department has developed a mercury reduction plan, approved by the state's Environmental 
Quality Commission (EQC) in December 2002 and updated in December 2003. The December 
2003 report discussed performance measures for evaluating the progress of the State in safe 
management of mercury. DEQ and the EQC are particularly interested in developing longer-term 
measures, such as reductions in mercury releases, ambient mercury concentrations, and fish tissue 
concentrations, on the effect of DEQ's activities on human health and the environment. DEQ has 
identified specific projects to implement over time; completion of these projects should result in 
collection of mercury from additional new sources. 

What is the data source? Consultation with DEQ staff involved in household hazardous waste 
(managed by the solid waste program) and hazardous waste management efforts for compilation of 
available info1mation from collection events. 

Submitted to the Oregon Progress Board on 1116/04. 
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Performance measure with number. 

34000-12: Percentage of identified Oregon hazardous waste sites cleaned up (Oregon 
Benchmark #84) · 

Data 
1998 1999 2000 I 2001 I 2002 I 

.61.8% 76.3% 82.9% I 86.5% I 88.2% I 

To what goal or goals is this performance 
measure linked? 

2003 
NA 

Targets 
2003 I 2004 I 2005 

I I 79% 

Percentage of Identified Hazardous Waste Sites 
Cleaned Up 

Goal 3: Protect human health and the 
envirorunent from toxics. 

Data Target 
100% ~-----------------':;..___, 

What does the performance measure 
demonstrate about the goal? 

The performance measure indicates the 
agency's success in ensuring that sites 
known to be contaminated with hazardous 
and toxic wastes are cleaned up. 

What does the data reveal? 

60% 

40% 

20% 

98 99 00 01 02 03 04 

The percentage of sites cleaned up continues to rise. DEQ has implemented a number of 
program and process improvement projects over the past several years that have made it easier 
and cheaper for the regulated community to do business with DEQ. Those efforts have resulted 
in more sites coming into the Voluntary Cleanup Program than would otherwise have done so. 

What is an example of a department activity related to the measure? 

DEQ has made a concerted effort to contact site owners in the Underground Storage Tanks 
Program and move forward in cleaning up those sites. The agency is reviewing the cleanup 
processes in the Underground Storage Tank Program to determine if additional streamlining or 
customer service initiatives will result in more sites being cleaned up in that program. 

What needs to be done as a result of your analysis? 

DEQ plans to continue current efforts that support increasing the percentage of hazardous waste 
sites that are cleaned up. Since DEQ has exceeded the 2005 target for the last four years, the 
2005 target of 79% should be revised. 

What is the data source? 

Data comes from records kept by DEQ on sites cleaned up in various programs. 

Submitted to the Oregon Progress Board on 1/16/04. 
12 

B-

05 



Performance measure with number. 

34000-13: Cumulative number of abandoned mines assessed for toxic contaminants. 

Data 
1998 1999 2000 2001 2002 

21 22 38 44 53 

To what goal or goals is this performance 
measure linked? 

Goal 3: Protect human health and the 
environment from toxics. 

What does the performance measure 
demonstrate about the goal? 

2003 
75 

100 

80 

60 

40 

20 

0 

Targets 
2003 2004 2005 

77j 

Cumulative Number of Abandoned 
Mines Assessed for Toxics 

Target 

Data -
- - -

rn-n- ';_.; _ - - - --Assessing abandoned mines for toxics is a 
key objective identified for protecting 
human health and the environment from 
toxics. 

98 99 00 01 02 03 03 04 05 

What does the data reveal? 

A 2003 cumulative total of75 completed abandoned mine site assessments closely approaches 
DEQ's target of 77, and represents a significant increase in the number of annual assessments 
over previous years. 

What is an example of a department activity related to the measure? 

The assessment itself is an example of a department activity. Following the assessment, if 
additional site work is required, detailed site investigations and/or cleanup actions may be 
performed." 

What needs to be-done as a result of your analysis? 

DEQ is aware of the need for better and more robust measures reflecting the full range of activities 
required to prioritize and clean up abandoned mine sites, in addition to developing measures of the 
effect of these activities on human health and the environment. However, collection of data 
regarding environmental conditions is resource-intensive as results must be measured over several 
years to see significant progress. DEQ will continue to consider ways to improve upon this 
measure. 

In addition, most abandoned mine sites are "orphan sites" where viable responsible parties are not 
known. Funding for Orphan Site Cleanups is very limited, which affects DEQ's ability to take 
action. This requires DEQ to continually monitor the focus of our resources to achieve the greatest 
gains in protecting human health and the environment from toxics. 

What is the data source? 

The ~tate's Environmental Cleanup Site Information System (ECSI). 

3 Targets for 2004 and 2005 will be established once Federal funding for this work has been determined. 

Submitted to the Oregon Progress Board on 1/16/04. 
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Performance measure with number. 

34000-14: Average number of web page-views per month. 

Data 
1998 1999 2000 2001 2002 

82,378 143,718 247,585 

To what goal or goals is this performance 
measure linked? 

2003 
346,937 

Targets 
2003 2004 I 2005 

I 350,000 

Average Number of Pag-views 
per Month 

Goal 4: Involve Oregonians in solving 
environmental problems. 

Tar et 
400,000 ...---------------..., 

What does the performance measure 
demonstrate about the goal? 

Data 
300,000 -!-----------

200,000 -t---------IJ!lll 

An important aspect of the involvement goal 100,000 

is that Oregonians have access to o -1----..,,....----.-_.__. ......... ~_,_...~....-.......,..-~ 
environmental information. This measure 98 99 oo 01 02 03 04 os 
provides an indication of the demand for 
DEQ's external web-site and environmental information. 

What does the data reveal? 

The data reveals DEQ is on track for achieving the 2005 target. 

What is an example of a department activity related to the measure? 

DEQ has made several improvements to its external web-site over the last couple of years. The 
expectation is that these improvements will result in increased web viewing and improved user 
satisfaction. 

What needs to be done as a result of your analysis? 

DEQ will continue to report and evaluate page-views; however, DEQ' s internal web-team is 
developing additional measures that will provide more useful informafo on •vhether DEQ's 
web-site contains the "right" information to satisfy Oregonians interests for environmental 

. information. 

What is the data source? 

Data reported comes from the Office of Communications and Outreach using Web-Trends. 

Submitted to the Oregon Progress Board on 1/16/04. 
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Performance measure with number. 

34000-15. Percentage of Community Solutions Team (CST) projects with environmental issues 
that require significant. DEQ involvement. 

Data 
1998 1999 2000 2001 2002 

29% 36% 51% 

To what goal or goals is this performance 
measure linked? 

Goal 4: Involve Oregonians in solving 
environmental problems. 

What does the performance measure 
demonstrate about the goal? 

2003 
59% 

DEQ has identified helping Oregonians to solve 
local problems as an important objective under the 
involvement goal. CST projects are an important 
vehicle that DEQ uses to work with local 
communities. 

What does the data reveal? 

Targets 
2003 2004 2005 
35% 

Percentage of CST Projects the Require 
Significant DEQ Involvement 

70% .-------~---------, 

60% +----------.-------! 

50% +------

40% ~---

30% +-----.-
20% +-----··~· 

10% +-----i. 

0%+---'--r-~<-L.,.....i.:...i....,....1-1L...,-J......_-r 

98 99 00 01 02 03 03 04 05 

The 2003 value of 59% is significantly above the target of 35%. _This increase is attributed to the 
Legislature ultimately reinstating 4 positions to support the Governor's Economic Revitalization 
Teams (GERT), a succession of the CST model. The GERTs have been largely focused on 
industrial land development, which typically involve significant environmental issues. 

What is an example of a department activity related to the measul'.e? 

This measure is directly related to the primary activity, project development and management, 
that DEQ uses to help communities solve local economic and environmental problems. 

What needs to be done as a result of your analysis? 

DEQ will evaluate this measure to determine if it needs to be modified to more accurately reflect 
DEQ's contribution to the GERT process and support for local problem solving. 

What is the data source? 

Data reported comes from Economic Revitalization Team staff. 

Submitted to the Oregon Progress Board on 1/16/04. 
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T AB 5: VERS. 11/1 9/01 STATE & FEDERAL REGULATIONS 



STATE AND FEDERAL REGULATIONS: 
INFORMATION FOR PuBLIC AGENCIES 

Background 

There are many state and federal laws with which the public agency must comply. The 
information presented here in TAB 5 focuses on some of these regulations, and explains what 
the public agency must do to demonstrate compliance to DEQ. 

The most important responsibility of the public agency in this regard is ensure that the 
bidding contractor to which the public agency wishes to award a construction contract has 
properly and completely executed the several forms contained in TAB 6 of this Construction 
Manual, the CWSRF-Funded Construction Project Contract Insert. 

Unless the contractor has completely and properly executed the Insert forms, DEQ will be 
unable to reimburse the contractors pay requests. To this end, DEQ will review the 
contractor-executed Insert documents for completeness and substantive sufficiency as part of 
the "Bid Package" submitted by the public agency subsequent to bid opening. (As per TAB 
4.) 

The decision as to what point in the bid process the public agency requires the bidding 
contractors to complete the Insert forms rests with the public agency. 
Some options are: 

• Make submittal of the executed Insert forms a matter of bid responsiveness. 
• Require that the low bidder adequately complete the forms, as determined by DEQ, 

. withill a specified period of time after bid opening. 
• Others ????? 

The public agency should formulate instructions for bidders to be included in the 
mtroductory section ot TAB 6 m accordance with the option it selects. Additionally, 
DEQ recommends that the process and requirements be explained to prospective bidders 
at a pre-bid conference. 

The areas of regulation discussed below are limited to: Oregon Prevailing Wage Rate, 
Overtime Requirements, contractor suspension/debarment, affirmative action, civil rights 
laws, equal employment opportunity, the Anti-Lobbying Act and NPDES storm water 
regulations. 

A comprehensive list of federal laws and authorities are found in Attachment A. Other forms 
that will assist borrowers in their compliance efforts are included in other tabs as attachments. 
These include a bid review checklist (TAB 4), a monthly inspection report form, and a copy 
of Form 5700-52A (the MBE/WBE reporting form). 



Regarding Debarment, Suspension, and Other Responsibility Matters" with their bids. 
A copy of this certification form is contained in Attachment 6 of the CWSRF Insert 

(see tab 6). 

Prior to the award of any contract or subcontract, the public agency must confirm the 
eligibility of all contractors and subcontractors to be employed. 

V. Fair Share Objectives and Affirmative Action Efforts 

(Note: the information contained in this section is also contained in Attachment 2a 
of the CWSRF Insert I TAB 6) 

A. Overview - Bidders on CWSRF-funded projects are required to take all 
necessary and reasonable steps to ensure that Disadvantaged Business 
Enterprises (DBEs) have the maximum opportunity to compete for and perform 
on contracts as partners, subcontractors or material suppliers. The EPA has 
established the following Fair Share Objectives for the State of Oregon: 

MBE (Minority Business Enterprise) = 

WBE (Women Business Enterprise) = 

SBRA (Small Business in Rural Area) = 

Construction 
4.69 % 
6.64% 
2 % 

Services 
1.4 % 
2.1% 

Bidders must undertake a good faith effort to attain these percentages. The 
public agency is required to monitor and maintain records regarding the 

. bidders' efforts to meet the Fair Share Objectives. "Why? Isn't our job? 

B. DBE Certification - All DBEs have to be certified by Oregon' s· Office of 
Minority, Women, and Emerging Small Business. How about in other states?? 
OMWESB administers the Disadvantaged Business Enterprise (DBE), Minority 
Business Enterprise/ Women Business Enterprise (MBE/WBE), and Emerging 
Small Business Programs. Its address is: 

Office of Minority, Women, and Emerging Small Business 
Department of Consumer & Business Services 
350 Winter Street NE, 
Salem, Oregon 97301-3878 
Telephone (503) 947-7922 

.http : //www . cbs . state . or . us/omwesb 

A complete listing of Oregon DBEs categorized by Firm name, Certification 
number, Certification type, ODOT code, NIGP code, or NAIC code may be 
downloaded from this site. A subscription to the DBE Directory may also be 
obtained from this web address. 



the work of the subcontract 

2. Use of Small Businesses in Rural Areas 
In addition to meeting the requirements of the good faith effort for small 
businesses listed in Attachment 2 , bidders on projects in "rural areas" are 
strongly encouraged to solicit SBs within the county of work. .When federally 
funded construction takes place in "non-rural areas," the bidder shall use 
adjacent counties which are designated "rural area" for SB supplies and 
services whenever possible. The following 26 counties are considered "rural 
areas" : Baker, Clatsop, Columbia, Coos, Crook, Curry, Douglas, Gilliam, 
Grant, Hamey, Hood River, Jefferson, Josephine, Klamath, Lake, Lincoln, 
Morrow, Sherman, Tillamook, Umatilla, Union, Wallowa, Wasco, Wheeler 
and Yamhill. 

MBEs and WBEs have separate attainment goals, and double counting of · 
contract work for both MBE and WBE goal attainment is not allowed. 
The SBRA goal, however, may be satisfied with a certified small 
business in a "rural area" that is also counted as either a MBE or WBE. 

2. Termination of DBE - The contractor shall notify the public agency in 
writing; and obtain its written consent before terminating, substituting 
and/or replacing a DBE committed to in the contractor's bid proposal at 
the time of bid opening or at any subsequent time thereafter. Written 
consent will be granted only where the contractor can demonstrate that 
the DBE is unable or unwilling to perform. Substitution or replacement 
of a committed DBE will not be consented to based solely on a 
contractor's ability to negotiate a more advantageous contract with 
another subcontractor. 



E. Public Agency Responsibilities - The public agency shall review bids for 
compliance with the Fair Share Objectives. In the event a bidder fails to meet 
the Fair Share Objectives, the public agency shall determine whether or not the 
bidder has made a good faith effort to meet these goals . And then do what?? I 
suggest we delete this as a public agency responsibility. We should do this. 

Immediately following bid review and contract award, the public agency shall 
complete Form 5700-52A regarding MBE/WBE utilization (see attachment D of 
the submittal checklist in tab 4), and submit it to DEQ. The public agency must 
complete this form on a quarterly basis for the duration of the project. It must 
be submitted to DEQ not more than 15 days after the end of each quarter. 

VI. Civil Rights Laws and Equal Employment Opportunity 

Executive Order No. 11246 facilitates the federal government's efforts for the hiring, 
training, and promotion opportunities for minorities and women in federally financed 
construction programs. A public agency is required to include guidelines covering 
Equal Employment Opportunity and Affirmative Action in its contract with the Prime 
Contractor. · 

In addition to the fair share objectives, there are other civil rights laws and equal 
employment opportunity rules with which the public agency and the contractor must 
comply. Copies of the actual forms are included in the CWSRF Insert. 

A. Sworn Statement of Compliance with Small, Women, and Minority Business 
Utilization Requirements. 

B. Contractor's Compliance Statement (with Executive Order No. 11246). 

NOTE: a copy of Executive Order No. 11246 regarding equal 
employment opportunity must be posted at the job site for the duration of 
the project. 

C. Certification of Non-segregated Facilities. 

D. Notice to Labor Unions or Other Organizations of Workers of Non­
discrimination in Employment. 



VIII. NPDES Storm Water Regulations 

If a construction project is expected to disturb 5 or more acres of land (1 or more acres 
after December 1, 2002) , an NPDES stormwater permit is required. NPDES storm 
water regulations for construction projects are explained in more detail in tabl2. The · 
public agency is advised to review the contents of this guidance document carefully as 
construction may not commence until an NPDES storm water permit has been issued 
and an erosion control plan approved. 

Though the contractor can apply for the permit, it may be more expedient for the 
public agency to apply for it once the construction documents for the project have been 
approved by DEQ, and then later transfer it to the contractor so that lack of a permit 
does not delay the start of construction. 

Under the terms of the permit, the contractor must prepare and submit an erosion 
control plan. This plan must be approved prior to the start of construction. The 
public agency is responsible for obtaining. a copy of the approved plan from the 
contractor and submitting it to the project officer. 

IX. Attachment 

A. List of Federal Laws and Authorities 
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Requirements for Affirmative Action to Ensure Equal Employment 
Opportunity. 

4 . Certification of Non-segregated Facilities 

5. Non-discrimination in Employment, Notice to Labor Unions. or Other Organization of 
Workers 

NOTE: one form must be submitted for each UIUon represented m the 
contractor's work force. 

6. Certification Regarding Debarment, Suspension, and other Responsibility Matters 

NOTE: this form must be filled out by subcontractors as well as by the prime 
contractor whenever the amount of the subcontract is over $25,000. Forms 
from subcontractors do not have to be mcluded with the bid, though they must 
be submitted to the prime contractor. 

7. Certification Regarding Lobbying Activities 

7 A. Disclosure of Lobbying Activities (Standard form LLL-A) 

NOTE: all contractors and subcontractors with bids of more than $150,000 
must sign and submit Attachment 7 , certifying that they have not and will not 
use any Federal funds appropriated for the project for lobbying purposes. 
Attachment 7 A only has to be filled out when non-appropriated funds are used 
for lobbying in connection with the project. If this is not the case, it may 
simply be marked "NA" and signed and dated. 

8. Certification of Independent Price Determination 

The following items will apply after the contract is awarded. 

9. CWSRF project sign. This must be posted on the project throughout the course of 
construction to permit public viewing. 

10. Executive Order #11246. Requirements for Affirmative Action to Ensure Equal 
Employment Opportunity . This must be posted at the job site for the duration of the 
project. 

11. Oregon Overtime Rules 

TAB 6: VERS. 11/ 19/01 CONSTRUCTION PROJECT CONTRACT INSERT 
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Attachment 1 
SMALL, WOMEN, & MINORITY BUSINESS ENTERPRISES TO BE UTILIZED 

Project: 

Name of Bidder: 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

Name of Firm: 
Address: 
Phone: 

Description of Work Element or Supplies: 

Amount to be contracted $ 

Name of Firm: 
Address: 
Phone: 

Description of Work Element or Supplies: 

Amount to be contracted $ 

Name of Firm: 
Address: 
Phone: 

Description of Work Element or Supplies: 

MBE 
SBE 
WBE 
Joint Venture 
Other 
Subcontractor 
Supplier 
Manufacturer 

MBE 
SBE 
WBE 
Joint Venture 
Other 
Subcontractor 
Supplier 
Manufacturer 

MBE 
SBE 
WBE 
Joint Venture 
Other 
Subcontractor 
Supplier 
Manufacturer 

Amount to be contracted $ 

*********** *** ************************************** 

Contractor 

Signature 

Use additional pages if necessary. 

TAB 6ATT: VF.RS. 11 / 19/01 1. SMALL, WOMEN, & MTNORTTY RUSJNF.SS 



have always ulJLlerstood that it's OK, but we should have a clear stated policy in the CM. 

Attachment 2A 
FAIR SHARE OBJECTIVES AND AFFIRMATIVE EFFORTS 

A. OVERVIEW - Bidders on CWSRF-funded projects are required to take all necessary and 
reasonable steps to ensure that Disadvantaged Business Enterprises (DBEs) have the 
maximum opportunity to compete for and perform on contracts as partners, subcontractors or 
material suppliers. The Department's fair share objectives are as follows: 

Construction Services 
MBE (Minority Business Enterprise) = 4.69 % 1.4% 
WBE (Women Business Enterprise) = 6.64 % 2.1 % 
SBRA (Small Business in Rural Area) = 2.00% 

. B. DBE CERTIFICATION - DBEs have to be certified by Oregon's Office of Minority, Women 
& Emerging Small Businesses (OMWESB). OMWESB administers the Disadvantaged 
Business Enterprise (DBE), Minority Business Enterprise/Women Business Enterprise 
(MBE/WBE), and Emerging Small Business Programs. Its address is 

Office of Minority, Women, and Emerging Small Business 
Department of Consumer & Business Services 
350 Winter Street NE, 
Salem, Oregon 97301 
Telephone (503) 947-7976 

http : //www . cbs . state . or . us/omwesb 

A complete listing of Oregon DBEs categorized by Firm Name, Certification Number, 
Certification Type, ODOT Code, NIGP Code, or NAIC Code may be developed from this 
site. 

C. SPECIFIC REQUIREMENTS - the following specific requirements pertain to the use of 
DBEs. 

1. DBE Labor Force - The DBE must employ a labor force separate and apart from that 
employed by the prime contractor, other subcontractors on the project or their 
affiliates. The DBE may not subcontract any portion of his contract without the prior 
written consent of the public agency. In any case, the subcontractor must still perform 
at least 50 % of the work of the subcontract. 

2. Use of Small Businesses in Rural Areas 
In addition to meeting the requirements of the good faith effort for small businesses 
listed in Attachment 2, bidders on projects in "rural areas" are strongly encouraged to 



ADDITIONAL SOURCES OF DBE INFORMATION 

(1) SBA and the MBDA 

The local offices of the Small Business Administration and the Minority Business 
Development Agency will also supply bidders with listings of MBE/WBE firms: 

United States Small Business Administration 
Portland Office 
Mary Jo Witty 
1515 SW Fifth Ave. 
Suite 1050 
Portland, Oregon 97201-5494 
(503) 326-5105 
www . sba . gov/or / 

United States Small Business Administration 
Seattle Office 
John Bagaason 
1200 Sixth Ave., 
Seattle WA 98101 
(206) 553-8546 
www . sba . gov/wa 

SBA also has a complete listing of DBEs in Oregon at its PRO-Net website. Businesses 
profiled on the PRO-Net system can be searched by SIC codes, key words, location, business 
type, ownership race and .gender, EDI capability, etc. PRO-Net is located at: 
http://pro- net . sba . gov 

Minority Business Development Agency (MBDA) 
221 Main Street, Room 1280 
San Francisco, CA 94105 
(415) 744-3001 
www . mbda . gov 

(2) Oregon Association of Minority Entrepreneurs. (a non-profit organization) maintains a 
directory of Oregon minority businesses. 
Oregon Association of Minority Entrepreneurs 
May Saephan 
4134 N. Vancouver Avenue 
Portland, OR 97217 
(503) 249-7744 



Daily Journal of Commerce 
2840 NW 35t11 Ave. 
Portland, OR 97210 
503-226-1311 
www.djc- or . com 
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Minutes are not final until approved by the Commission. 

Oregon Environmental Quality Commission 
Minutes of the Three Hundredth and Fifteenth Meeting 

December 4-5, 2003 
Regular Meeting1 

The following Environmental Quality Commission (EQC, Commission) members were present for the 
regular meeting, held at the Ecotrust Conference Center, 2nd floor of the Jean Valium Natural Capital 
Center, located at 721 N.W. Ninth Avenue, in Portland, Oregon. 

Thursday, December 4, 2003 

Mark Reeve, Chair 
Tony Van Vliet, Vice Chair 
Deirdre Malarkey, Member 

Lynn Hampton, Member 

Chair Reeve called the regular meeting to order at approximately 11 :00 a.m., and introduced Commission 
members, Department of Environmental Quality (DEQ) Director Stephanie Hallock, Assistant Attorney 
General Larry Knudsen, and Commission Assistant Mikell O'Mealy. Agenda items were taken in the 
following order. 

A. Contested Case No. LQ/HW-ER-01-275 regarding Luhr Jensen & Sons, Inc. 
The Commission considered a contested case between DEQ and Luhr Jensen & Sons, Inc., in which the 
company appealed a proposed order and $34,801 civil penalty for hazardous waste management violations 
and water quality permit violations. Larry Knudsen, Assistant Attorney General, summarized the findings of 
fact made by the Administrative Law Judge and asked Commissioners to declare any ex parte contacts or 
conflicts of interest regarding the case. All Commissioners declared that they had no ex parte contacts or 
conflicts of interest. Phil Jensen presented arguments on behalf of Luhr Jenson & Sons, Inc., and Jeff 
Bachman, DEQ Environmental Law Specialist, presented arguments on behalf of the Department. 

Commissioners discussed the case with Mr. Jensen, Mr. Bachman and Mr. Knudsen, and deliberated on 
whether the violation was "intentional" or "negligent." After discussion, the Department agreed to change 
the violation from intentional to negligent, as provided by the amended civil penalty calculation in 
Attachment J.P3. of the staff report, and thus reduce the penalty from $34,801 to $34,401. Commissioner 
Malarkey moved that the EQC uphold the proposed order as amended. Commissioner Van Vliet 
seconded the motion and it passed with four "yes" votes. Chair Reeve asked Mr. Knudsen to prepare the 
order for the Director's signature on the Commission's behalf. 

B. Contested Case No. AQ/A-WR-98-186 regarding American Exchange Services 
The Commission considered a contested case between DEQ and American Exchange Services, Inc., in 
which the corporation appealed a proposed order and $7,200 civil penalty for the open accumulation of 
friable asbestos-containing material or waste, and for failing to properly package, store and dispose of the 

1 Staff reports and written material submitted at the meeting are made part of the record and available 
from DEQ, Office of the Director, 811 SW Sixth Avenue, Portland, Oregon 97204; phone: {503) 229-5990. 
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asbestos-containing material. Larry Knudsen, Assistant Attorney General, summarized the findings of fact 
made by the Hearings Officer and asked Commissioners to declare any ex parte contacts or conflicts of 
interest regarding the case. Commissioner Malarkey declared a potential conflict of interest, and all other 
Commissioners declared no ex parte contacts or conflicts of interest. Richard Stark presented arguments 
on behalf of American Exchange Services, and Shelley Mcintyre, Assistant Attorney General, and Jeff 
Bachman, DEQ Environmental Law Specialist, presented arguments on behalf of the Department. 

Commissioners discussed the case with Mr. Stark, Ms. Mcintyre, Mr. Bachman and Mr. Knudsen. After 
consideration, Commissioner Van Vliet moved that the EQC uphold the proposed order and civil penalty. 
Commissioner Hampton seconded the motion and it passed with three "yes" votes. Commissioner 
Malarkey abstained. Chair Reeve asked Mr. Knudsen to prepare the order for the Director's signature on 
the Commission's behalf. 

C. Director's Dialogue 
Stephanie Hallock, DEQ Director, discussed current events and issues involving the Department and the 
state with Commissioners. 

D. Rule Adoption: Water Quality Standards, Including Temperature Criteria 
Mike Llewelyn, DEQ Water Quality Division Administrator, and Mark Charles, DEQ Water Quality Policy 
and Program Manager, proposed new water quality rules to set standards for the protection of aquatic 
life, including temperature criteria, intergravel dissolved oxygen standards and antidegradation provisions. 
Mr. Llewelyn explained that this rulemaking resulted from a March 2003 Oregon District Court decision 
that overturned the federal Environmental Protection Agency's (EPA) 1999 approval of Oregon's existing 
temperature criteria and ruled that the intergravel dissolved oxygen criteria were not protective of 
salmonid spawning activities. Mr. Charles stated that proposed rules incorporated recent guidance that 
the EPA provided to States and Tribes for developing temperature criteria. Minor changes to the rule 
were presented at the meeting. 

After consideration of the new standards, Commissioner Van Vliet moved that the Commission adopt the 
rules as proposed and amended by the changes presented. Commissioner Malarkey seconded the 
motion and it passed with four "yes" votes. Mr. Llewelyn recognized the significant contributions of DEQ 
staff, including Emily Smith, Tracy Harrison, Audrey Hatch, Jennifer Weaver and Loretta Pickerell, who 
helped in revising and finalizing the rule. 

Friday, December 5, 2003 

At 8:00 a.m., prior to the regular meeting, the Commission held an executive session to consult with 
counsel concerning legal rights and duties with regard to litigation against the Department. The executive 
session ·was he!d pursuant to Oregon Revised Statutes 192.660(1 )(h). 

Chair Reeve called the regular meeting to order at approximately 9:10 a.m. Agenda items were taken in 
the following order. 

E. Approval of Minutes 
Commissioner Malarkey moved that the Commission approve draft minutes of the October 9-10, 2003 
EQC meeting. Commissioner Van Vliet seconded the motion and it passed with four "yes" votes. 

F. Action Item: Annual Approval of Director's Financial Transactions 
Helen Lottridge, DEQ Management Services Division Administrator, presented a summary of DEQ 
Director Stephanie Hallock's 2003 financial transactions, as required by state accounting and DEQ policy. 
Ms. Lottridge explained that in 2001, the Oregon Department of Administrative Services adopted a policy 
requiring Commission-level review and approval of agency Directors' financial transactions, including 
monthly time reports, vacation pay, travel expenses, and state credit card use. In September 2001, the 
EQC delegated review and approval of these transactions to the DEQ Management Services Division 
Administrator, with annual Commission review of the approved transactions. After discussion, 
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Commissioner Van Vliet moved that the Commission approve the Director's Financial Transactions for 
2003. Commissioner Malarkey seconded the motion and it passed with four "yes" votes. 

G. Action Item: Consideration of Pollution Control Facilities Tax Credit Requests 
Helen Lottridge, DEQ Management Division Services Administrator, gave an overview of Pollution Control 
Facility Tax Credit requests and explained three changes to the Department's recommendations in the 
staff report: (1) the Department withdrew applications 6432 and 6433, recommended for approval, for 
additional analysis, (2) the Department withdrew application 6400, recommended for denial, to collect 
additional information, and (3) the applicant withdrew application 6260, recommended for denial, from this 
meeting agenda. Ms. Lottridge noted a correction to application 6615: the name of the applicant was 
Rosauers Supermarkets, Inc., rather than Rosavers Supermarkets, Inc. Larry Knudsen, Assistant 
Attorney General, asked Commissioners to declare any potential or actual conflicts of interest with regard 
to the tax credit requests. Commissioner Van Vliet declared a conflict of interest with application 6574. All 
other Commissioners declared no conflicts of interest. 

After discussion, Commissioner Van Vliet moved that the Commission approve tax credit requests as 
recommended for approval by the. Department, with the exception of applications 6432, 6433 and 657 4. 
Commissioner Malarkey seconded the motion and it passed with four "yes" votes. 

Commissioner Hampton moved that the Commission approve application 6574 as recommended. 
Commissioner Malarkey seconded the motion and it passed with three "yes" votes. Commission~r Van 
Vliet abstained. 

Commissioner Van Vliet moved that the Commission deny appl ications 6266 and 6326 as recommended. 
Commissioner Hampton seconded the motion and it passed with four "yes" votes. 

Commissioner Van Vliet moved that the Commission transfer applications 3599 and 4498 as 
recommended. Commissioner Malarkey seconded the motion and it passed with four "yes" votes. 

H. Action Item: Consider Authorization of Clean Water State Revolving Fund Bond Sale 
Jim Roys, DEQ Budget Manager, asked the Commission to authorize DEQ and the State Treasurer to 
issue and sell up to $10 million in state bonds to fund the DEQ's Clean Water State Revolving Fund loan 
program, as approved by the 2003 Legislature. Mr. Roys explained that the program provides loans to 
public agencies for water pollution control projects, such as upgrades for sewage treatment systems and 
nonpoint source pollution reduction. The program relies on the sale of state Pollution Control Bonds to 
match federal funds that support the loans. After consideration, Commissioner Van Vliet moved that the 
Commission adopt a resolution authorizing the bond issue and sale as proposed. Commiss ioner 
Malarkey seconded the motion and it passed with fou r "yes" votes. 

I. Informational Item: Status Update on the Umatilla Chemical Agent Disposal Facility 
Dennis Murphey, DEQ Chemical Demilitarization Program Administrator, briefed the Commission on the 
status of trial burns, public outreach efforts, and various other issues related to the Umatilla Chemical Agent 
Disposal Facility. 

J . Rule Adoption: Oregon Regional Haze Section 309 Implementation Plan 
Andy Ginsburg, DEQ Air Quality Division Administrator, and Brian Finneran, DEQ Air Quality Specialist, 
proposed a state Regional Haze Section 309 Implementation Plan for Commission adoption. Mr. 
Ginsburg explained that in 1999, the federal EPA adopted a new Regional Haze Rule directing states to 
adopt regional plans to control widespread air pollution that forms "haze" and affects visibility in national 
parks and other scenic areas. The rule gave states two options for reducing air pollution under Section 
308 or 309 of the rule. Mr. Finneran summarized the Department's evaluation of the two options, 
presented public input on measures for controlling regional haze, and summarized stakeholder support 
for the proposed plan. After discussion, Commissioner Van Vliet moved that the Commission adopt the 
Oregon Regional Haze Section 309 Implementation Plan as proposed. Commissioner Malarkey 
seconded the motion and it passed with four "yes" votes. 
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Public Forum 
At approximately 11 :30 a.m., Chair Reeve invited members of the audience to provide general comments 
to the Commission. 

Llewelyn Matthews, Director of the Northwest Pulp and Paper Association, expressed concerns about the 
cumulative effect of recent DEQ actions that appeared to be more stringent than federal EPA guidelines 
or the approaches of other states. Commissioners heard her testimony and thanked her for her 
comments. 

Liz Callison, Director At-Large of the West Multnomah Soil and Water Conservation District, expressed 
concerns about public access to information, specifically, water quality data collected by the Oregon 
Division of State Lands, the Army Corps of Engineers, and the City of Portland. Commissioners asked the 
Department to follow up on her concerns, and thanked her for her comments. 

Laura Weiss, Program Director for the Oregon Environmental Council, expressed concerns about the lack 
of permit limits or monitoring requirements to control the industrial release of toxic chemicals. 
Commissioners heard her testimony and thanked her for her comments. 

Richard Webb, a resident of Southwest Portland, expressed concerns about pollution from the Grabhorn 
landfill, located in Beaverton near the Tualatin River. Commissioners asked the Department to follow up 
on his concerns, and thanked him for his comments. 

Jerry Hanson, a resident of Southeast Portland, expressed concerns about treated wood being used as 
feedstock for compost at the McFarlane Bark composting facility in Clackamas County near Milwaukee. 
Commissioners asked the Department to follow up on his concerns, and thanked him for his comments. 

K. Rule Adoption: Revisions to Contested Case Hearing Rules 
Anne Price, DEQ Office of Compliance and Enforcement Administrator, Susan Greco, DEQ 
Environmental Law Specialist, and Les Carlough, DEQ Compliance and Enforcement Policy Advisor, 
proposed revisions to the Commission's rules for contested case hearings to maintain consistency with 
the Attorney General's Hearing Panel Rules. Ms. Greco explained that the Attorney General's office made 
changes to the procedural rules in July 2003. 

After discussion, Commissioner Hampton suggested an amendment to the proposed Oregon 
Administrative Rule 340-011-0575(6) as follows: "Additional Evidence: A request to present additional 
evidence must be submitted by motion and must be accompanied by a statement showing good that the 
cause for the failure to present the evidence to the administrative law judge:. 'Nas beyond the participant's 
reasonable control." Commissioner Hampton moved that the Commission adopt the rules as amended. 
Commissioner Malarkey seconded the motion and it passed with four "yes" votes. 

L. Informational Item: Update on DEQ's Mercury Reduction Strategy and a New Framework 
for Reducing Toxics 

Dick Pedersen, DEQ Land Quality Division Administrator, and Keith Johnson, DEQ Cross-Program 
Coordinator, presented a summary of DEQ's work to reduce mercury in the environment and a framework 
for reducing toxic chemicals in addition to mercury. Mr. Johnson explained that one of DEQ's Strategic 
Directions is to protect human health and the environment from toxics, which tend to be long-lived 
chemicals that may accumulate in sediments and fish tissue at concentrations that represent a threat to 
human health and the environment. In December 2002, the Department presented to the Commission a 
strategy for reducing mercury in Oregon's environment, and committed to report back on the development 
of performance measures for assessing the effectiveness of mercury reduction activities. Commissioners 
discussed performance measures and current and future efforts with Mr. Pedersen and Mr. Johnson, and 
thanked them for their presentation. 

M. Informational Item: Developing DEQ's Sustainability Plan 
Andy Ginsburg, DEQ Air Quality Division Administrator and Sustainability Coordinator, presented elements of 
DEQ's draft Sustainability Plan, which was required by Governor Kulongoski's Executive Order for a 
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Sustainable Oregon for the 21st Century. Mr. Ginsburg explained that the Order represents a state 
commitment to lasting solutions that simultaneously address economic, environmental and community well 
being. Commissioners discussed their vision for a healthy sustainable environment and what DEQ can do to 
work cooperatively with all Oregonians to achieve sustainability. David Van't Hof, one of the Governor's 
Natural Resource Policy Advisors, joined the Commission's discussion. Mr. Ginsburg stated that DEQ plans 
to submit the agency plan to the Governor's Office and Sustainability Board in early 2004. 

N. Commissioners' Reports 
Commissioner Malarkey reported on her attendance at recent DEQ public hearings, and complimented 
DEQ staff on their leadership in the meetings. 

Commissioner Hampton reported on her attendance at recent public hearings for the proposed Umatilla 
Chemical Agent Disposal Facility permit modification, and complimented DEQ staff on how they handled 
the hearings. 

Chair Reeve adjourned the meeting at approximately 4:20 p.m. 
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State of Oregon 

Department of Environmental Quality Memorandum 

To: 

From: 

Subject: 

Environmental Quality Commission Date: January 15, 2004 

Mikell O'Mealy, Assistant to the Commission and Director 

Agenda Item F, Informational Item: Role of the Oregon Institute for 
Natural Resources 

On Friday morning, Gail Achterman, Director of the Oregon Institute for Natural Resources, will 
speak with you about the role of the Institute and partnership opportunities with DEQ and other 
state agencies. As you know, the Oregon Institute for Natural Resources was created by the 2001 
State Legislature to provide one place for Oregonians to get information, ask questions, propose 
studies, provide opinions and advice, and learn about the natural resources and environmental 
conditions throughout Oregon. Attached is some background information about the Institute 
from their web site, www.inr.oregonstate.edu., for your review before the meeting. 
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OREGON STATE UNIVERSITY 
1)c'"'"'"J;,O~rudo.r1 ·• OSUHome I OSUResearch 

ONE PLACE 

Contact Info: 
~aj[_Achtern:m.fl~ 
Director 
210 Strand Hall 
Oregon State University 
Corvallis, Oregon 97331 
541-737-9918 

Home I Policy Office I Research Office I Information Office I Partners I Projects I Staff 

The Institute for Natural Resources at Oregon State University provides ONE 
PLACE-a single independent "storefront" where customers can get 
information, ask questions, propose studies, provide opinions and advice, and 
learn about the natural resources and environmental conditions throughout 
Oregon. READ MORE 

Three virtual offices comprise the Institute for Natural Resources: 

Policy Office 
The lnstitute's Policy Office offers independent analyses of environmental and 
natural resource issues to describe plausible policy options and their likely 
strengths and weaknesses. 

Research Off ice 
The lnstitute's Research Office facilitates interdisciplinary research on the 
environment and natural resources of Oregon and their interactions with 
Oregon's economies and communities. 

Information Office 
The lnstitute's Information Office houses, makes available, and links a host of 
data, analytical and modeling tools, and decision support for identifying 
alternative courses of action and analyzing their outcomes. The Office also 
houses the Oregon Natural Heritage Information Center in support of the 
Oregon Natural Heritage Program. 

New to this site: 
OSU t<!QS Achterman to head Institute for Natural ResQl)rC~§ 
A new pivot for policy making, Oregonian, 11/09/03 

Last Update: Wednesday, 31-Dec-2003 10:54:10 PST 
© 2002 Institute for Natural Resources 

http://www.inr.oregonstate.edu/ 1/13/2004 
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OREGON STATE UNIVERSITY 
Op~ n mi od 1. Op•· n d n~". '" OSU Home I OSU Re.search 

r , ·. 
... .,.. . 

Home I Policy Office I Research Office I Information Office I Partners Projects Staff 

Policy Office 

One place for public-land managers and ci tizens to get unbiased, independent 
expert advice on hard policy choices. 

The Policy Office offers independent analyses of environmental and natural 
resource issues to describe plausible policy options and their likely strengths 
and weaknesses. Studies conducted by the Policy Office will respond to 
requests from citizens, businesses, and agencies at local, state, tri bal, and 
federal levels. Citizen participation will be included in all Institute projects on 
public policies. Policy analyses will be grounded in rigorous criteria for defining 
the context for specific policy choices and will take advantage of expertise from 
throughout Oregon. As much as possible, analyses will be based on field data 
pertinent to the policies being considered. 

The Policy Office is patterned to some degree after the highly respected 
National Research Council which is the working arm of the National Academy of 
Science in Washington D.C. Studies by the Policy Office will typically be 
conducted on a project-by-project basis on topics selected by users. Studies will 
include planned interactions with users, consistently refining issues and 
justifying analyses in an open public setting. This process will be similar to that 
used in the 2000 State of the Environment Report led by President Paul Risser. 

Final Draft WorkshoQ ReQort The final report from the workshop called 
Measuring Success, Biodiversity and Habitat Indicators. It took place at Oregon 
State University on October 30, 2002. 

Ih.e. _Qrngqn_E'lanJQ.LSalmonJ:1,n.d _WaternbJ:~ds;_A__f:e.rnp_e..Ql[y_e.. Institute for 
Natural Resources, INR Policy Paper 2003-03, January 2003. 

Ihe_Qregqn_Scenic.VY~te.rways _System;_AB.e.v.lew:an.d .As_s~ssmeo.t Institute for 
Natural Resources, INR Policy Paper 2003-02 Report, January 2003. 

Recreational Placer Mining in the Oregon Scenic Waterways System Institute 
for Natural Resources, INR Policy Paper 2003-01 Report, January 2003. 

___ ,,, __ .....,,_.._ .... ..,.,,,,.,.....,.. ____ ~~cx .. w 

Last Update: Friday, 12-Dec-2003 13:11 :48 PST 
© 2002-2003 Institute for Natural Resources 

http://www.inr.oregonstate.edu/policy I 1/14/2004 
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OREGON STATE UNIVERSITY 
Opc 11 11 1 no;.O~o~ d"'~ r 1."' OSUHome I OSUResearch 
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Research Office 

One place for scientists to fi nd, and take part in , a broad range of 
interdisciplinary researd1 on the environment and natural resources of Oregon. 

The Research Office facilitates interdisciplinary research on the environment 
and natural resources of Oregon. The lnstitute's research program aims to 
complement research conducted through universities, public agencies, and 
private business. Research will typically be of two types: (1) studies that 
describe and quantify status and trends of Oregon's environment and natural 
resources, and (2) studies on key environmental and management questions 
that county, state, federal or private organizations request. 

The Research Office can conduct a range of research activities. Areas where 
the Institute can add value through its network of scientists include: 
environmental monitoring, research evaluation and prioritization, environmental 
indicator development, and biodiversity assessments. The Research Office will 
not impinge on the responsibilities of individual agencies, but it can collect and 
evaluate needed data that are not being gathered or that will serve many 
agencies. All non-proprietary data and project information that are used by the 
lnstitute's Research Office will be available through the Information Office. 
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Information Office 

One place for researchers and citizens to access dozens of databases of 
environmental and natural resources information through a unique network. 

The Information Office of the Institute of Natural Resources is being developed 
to make comprehensive natural science information available to scientists, 
policy makers, and citizens throughout the state. The need for the office was 
highlighted in the State of the Environment ReQort, and was a major reason for 
the establishment of the Institute for Natural Resources. 

The Information Office of INR includes the Qr<?.99HN9l\J.C?.Ltl(:')Iit<;ig_<?.JnfQfm9.tLQn 
C.~JJl<?.f, the Q$JJ_~Jt:>_rn,riG.§ Natural Resources Digital Library (under 
development), and a new spatial data integration effort called Virtual Oregon. 
Virtual Oregon is coordinated by the OSU .0.~R.§.r.1m<?.n1..9-L9.E?9~9L<?JJ<::(:')§ , .C::QIJE?9(:') 
9-LEQrn!?l fY, ~<!,JlQyJj_l;>Lary and the .N.Qt:tJlWQ!?L8Hi9.D_Q.G.J.QL.C.9-ffiP\JJ9jJQn9.I 
$Ql EJDyQ_CAQQ E:ngineering, or NACSE. NACSE is an interdisciplinary research 
center located at Oregon State University that is assisting INR and ORNHIC in 
making web based resources more easily accessible to researchers and the 
public. 

In the 2001 legislation that created the Institute for Natural Resources, the 
Oregon Legislature also authorized the Oregon Watershed Enhancement Board 
(OWEB) to coordinate natural resource data gathering and distribution in 
Oregon, and the Department of Administrative Services' G.~.9.~R9J.i9LQg_t9 
CIQ9.fjngbQ!J..§Q (OGDC) to coordinate and distribute spatial (GIS) data. The 
Institute for Natural Resources, the Oregon Watershed Enhancement Board, 
and the Oregon GeoSpatial Data Center are working together to assure that the 
public has access to high quality data for applying science to key natural 
resource questions. 
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Gail L. Achterman 
l Director, Institute for Natural Resources 

Institute for Natural Resources 
Room 210 Strand Hall 

-r-ot111<.t Corvallis, Oregon 97331 
541-737-9918 

A.B. Economics, 1971, Stanford University 
J.D., 1974, University of Michigan 
M.S., Natural Resource Policy and 
Management, 1975, University of Michigan 

Gail Achterman became the first full-time 
Director of the Institute for Natural Resources on July 31 , 2003. She is a fourth 
generation Oregonian with broad experience working on natural resource and 
environmental law and policy. 

She began her career as an attorney in the Solicitor's Office of the U.S. 
Department of the Interior in Washington, D.C. where she advised the Bureau of 
Land Management and the Bureau of Reclamation from 1975-1978. She 
returned home to Oregon in 1978 to join what later became the Stoel Rives law 
firm in Portland. There she worked to help build the Northwest's first specialty 
natural resource and environmental law practice. She also started her civic work 
by serving on the Oregon Water Policy Review Board from 1981-1985. 

In 1987, Governor Neil Goldschmidt asked her to be his Assistant for Natural 
Resources, a position she held from 1987-1991. She was responsible for natural 
resource, energy and environmental policy development and implementation, 
working closely with all state resource agencies. She also served as the main 
liaison with federal resource agencies, including extensive work on plans for 
Oregon's national forests. In 1991, she returned to private law practice at Stoel 
Rives until 2000 when she left to become Executive Director of the Deschutes 
Resources Conservancy in Bend, Oregon, working on developing voluntary, 
market-based watershed restoration methods. 

Gail continues her extensive civic work by serving on the Oregon Transportation 
Commission. She also is a member of the board of Northwest Environment 
Watch. 
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Projects 

The Institute contracts with agencies and firms to bring the best available 
science together to help them accomplish integrative work in the natural 
resources sector. Except for one project initiated by OSU Libraries and one 
major foundation grant, all current projects at the Institute have been initiated at 
the request of state agencies since passage of the Oregon Sustainability Act of 
2001 and all are still in progress. 

A search will be underway soon for a permanent Director of the Institute and 
the various governing boards will be formed under a charter granted by the 
Provost. While this is underway Hal Salwasser, Dean College of forestry, is 
acting director, overseeing (1) work contracted by agencies, and (2) 
development of grant proposals. Funding the work of the Institute comes 
entirely from grants and contracts and from existing resources at OSU at this 
time. Thus, our program of work and priorities directly reflect what our clients 
want done. 

Projects currently underway from the INR Research Office: 

Willamette River Fish Deformities research: RFP through Sea Grant 
Office- OWEB award of the -$500,000 contract to Dr. Larry Curtis in 
Environmental and Molecular Toxicology 

Oregon Forest Biodiversity Assessment for Oregon Department of Forestry 
will include aquatic elements as well as terrestrial -- planning meeting on 
Feb. 14, 2002; Salwasser reported to Board of Forestry on June 5, 2002 

Projects currently underway from the INR Policy Office: 

Refinement of Environmental Benchmarks for State of Environment Report 
and Progress Board- Salwasser reported to the Oregon Progress Board 
on May 21, 2002 and November 19, 2002 

Scenic Waterways Policy Review for the Oregon Parks and Recreation 
Department-- to examine the compatibility of various uses in scenic 
waterways and the values that led to their designation - contract to Dr. 
David Bernall in Political Science Dept. 

Lower Deschutes River Access Study OPRD/BLM/CTWSR contract to Dr. 
Rebecca Johnson in Forest Resources 

Projects currently underway from the INR Information Office: 

Qre~on __ NglY.mLIJ.e1itgg_e_l.nformgUQn_C..enler -- osu has completed 
agreements with Oregon Department of State Lands and The Nature 
Conservancy to assume managerial responsibility for the Oregon Natural 
Heritage Program 

http:// osuli brary .orst.edu/inr/projects/ 1/14/2004 
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Natural Resources Digital Library at OSU Libraries will be a major repository 
and access point for maps, data bases, literature for watershed councils 
and agencies -- this is a project initiated by OSU Libraries and has recently 
forged a link to the OWEB's new information coordination role 

Willamette Basin Conservation Project --$600,000 Grant from Meyer 
Memorial Trust to implement Willamette Basin Conservation Strategy, the 
Oregon Plan for the Willamette Basin -- INR Directorate (Hal Salwasser, Pl), 
Research, Policy and Information Offices involved in collaboration with OSU 
Libraries (Karyle Butcher), College of Agricultural Sciences (Stan Gregory), 
OWEB (Janine Salwasser), UO (David Hulse), Willamette Stewardship 
Council (Rick Bastasch), and Defenders of Wildlife Portland Office (Sara 
Vickerman) E~gL.$.b._~Sl.t 

Last Update: Friday, 12-Dec-2003 13:47:13 PST 
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February 5-6, 2004 EQC Meeting 

State of Oregon 

Department of Environmental Quality Memorandum 

To: Environmental Quality Commission Date: February 4, 2004 

From: Stephanie Hallock, Director 

Subject: Director's Dialogue 

New DEQ-Public Health Laboratory Facility Selected 
In January, the Department of Administrative Services (DAS) secured a building for the new 
DEQ-Oregon Public Health Laboratory (PHL) facility. As you know, we have worked with DAS 
and PHL over the past two years to relocate the labs. CmTently, both labs are located at Portland 
State Univerversity (PSU) in a converted parking garage with 51,000 square feet of useable 
space, far too small to safely and effectively house laboratory staff and equipment. In addition, 
PSU has terminated its lease to DEQ and PHL because it needs the space, and we have until 
2007 to move. 

After evaluating eleven properties in the Portland metro area, DAS selected a new, vacant 
building in Hillsboro with about 83,000 square feet of flexible space. The space will house the 
DEQ's 75 lab staff, which monitor air and water quality and hazardous waste statewide, and 75 
PHL staff, which test for communicable diseases, disease agents, and community disease 
outbreaks. The new joint lab will help strengthen the connection between public and 
environmental health, and be a regional resource and key component in emergency response, 
uniquely positioned to provide both chemical and biological analytical support for potential 
terrorist threats in the Pacific Northwest. Working with DAS, we hope to finalize the building 
purchase in April, design the lab facility over the next year, and move in sometime in mid-
2006. Attachment A provides more information in a fact sheet prepared by DAS. 

This past fall, Mary Abrams, DEQ Laboratory Division Administrator, convened a stakeholder 
workgroup to review the DEQ lab functions and provide valuable input regarding the structure 
and function of the lab in its new location. The workgroup included representatives from groups 
who routinely work with or use DEQ Laboratory services: Gail Achterman, Oregon Institute for 
Natural Resources; Chris Jarmer, Oregon Forest Industry Council; Brian Jennison, Lane 
Regional Air Pollution Authority; Stacy Renfro, Student Watershed Research Project; Phil 
Larsen, US Environmental Protection Agency Research Lab in Corvallis; Stephen Lawn, 
representing the Northwest Environmental Business Council; Dennis Lynch, US Geological 
Service; Kelly Moore, Oregon Watershed Enhancement Board; John Neilson, representing the 
Oregon Environmental Laboratory Association; Jeff Pritchard, Federal Bureau of Investigation; 
Jan Wilson, representing the Association of Clean Water Agencies; and Kathryn Van Natta, 
Northwest Pulp & Paper Association. The workgroup finished their review in December with 
recommendations on the work that is currently done or could be done by the DEQ lab, as well as 
potential outsourcing of some analytical and monitoring work and regionalization of some DEQ 
monitoring staff. 
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Controversy and Challenges with the Medford Air Quality Particulate Proposal 
In December, we provided you with background information on the strong opposition DEQ is 
encountering in the Medford-Ashland area for our proposed air quality particulate matter 
attainment and maintenance plan (see Attachment B). On January 21, we held our second public 
hearing on the proposed Medford plan and the public comment period closed on January 30 (the 
original comment period was scheduled to close on December 31 , but we extended it one 
month because of high public interest). DEQ has received hundreds of comments on the proposal 
via mail, email and telephone, including organized petitions and mail in cards. Although we are 
still tallying and organizing comments, it is clear that over 95 percent of those who responded 
are opposed to any increase in particulate matter levels that would be allowed under the proposed 
industrial growth allowance option. We will be diligently reviewing the record considering 
alternatives for next steps. 

As an aside: The January 21 hearing did not go as planned. The audience was not satisfied with 
DEQ's efforts to receive testimony at two tables, one in the auditorium and one in the hallway, in 
order to ensure that everyone had a chance to speak. During the December 16 hearing, many 
people who signed up to testify did not do so. After the hearing, we received feedback that many 
people left early because they felt intimidated or the hearing went on too long. The "two 
hearing" format used at the second hearing was intended to address these concerns. There were 
several vocal audience members who wanted to speak to the entire audience at once, however, 
and again about half the people who signed up to testify did not do so when their name was 
called. 

This issue has generated tremendous interest from the community and it has been a challenge for 
us to communicate with the public about the facts of the proposed plan and the choices 
involved. In the long run, our experience will be very helpful. It is likely that we will encounter 
similar levels of opposition again, especially in areas where policy choices could result in 
increased air pollution under the law (in apparent conflict with our agency's mission). We are 
exploring better ways to approach situations like this, including reviewing the Department's 
processes for obtaining public input in rule proposals as well as how to approach public 
hearings. EQC consideration of whether to adopt the proposed plan in rule, is presently 
scheduled for the May 20-21 meeting, but could be delayed. 

OSU Study Determines Cause of Fish Deformities in Newberg Pool 
In January, researchers at Oregon State University (OSU) released the initial results of a study on 
fish taken from the Willamette River above Oregon City in an area called Newberg Pool (see 
Attachment C for the report). Scientists have known for decades that fish from this area show 
unusually high rates of skeletal deformities, and pollution has been the suspected cause. OSU's 
research indicates that a parasitic worm, the trematode parasite, is responsible for 70 percent of 
the fish deformities. Final study results, which are due this June, will raise additional questions 
about the reason for the high incidence of parasitic infection in Newberg Pool fish, and the cause 
of the other 30 percent of deformities not associated with parasites. Whether OSU or another 
entity begins research to answer these questions will depend on funding availability. 

It is unclear what role DEQ will ultimately play in addressing this problem. If the cause of 
deformities is found to relate to water temperatures or other pollution, our efforts to develop 
TMDLs and control "point source" pollution could help address the problem. The need for more 
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information about the situation is something we will consider in development of a Willamette 
River strategy for the Governor's office this year. 

Partnership Between Local Governments and DEQ Brings Household Hazardous Waste 
Collection Facilities to Serve Wasco, Sherman and Hood River Counties 
In November, a landmark agreement was signed by nine Wasco, Sherman and Hood River 
County jurisdictions that will result in two new permanent household hazardous waste collection 
facilities in The Dalles and Hood River to serve that area. This agreement is the result of nearly 
three years of cooperation and hard work on the part of the counties, six area cities and some 
grant assistance from DEQ to fund the project planning and help with facility construction. The 
local jurisdictions will fund facility construction and operation primarily through garbage 
collection rate increases. Businesses and farmers won't have to pay extra fees to use the 
facilities. 

Propelling this project was a consensus that a convenient, local and environmentally sound 
disposal option for household, small business and farm/ranch hazardous wastes was needed to 
protect groundwater aquifers, streams and water systems in the Mid-Columbia region from 
potential contamination. The construction of these facilities marks an exciting change in how the 
state manages household hazardous waste. Historically, local governments have relied on DEQ 
to provide collection events, but our resources have been inadequate to provide regular, frequent 
collections in all areas of the state. Partnering with local governments in this way allows us to 
significantly increase the level of collection services in Oregon. Other permanent collection 
facilities have been sited or are under consideration in Metro and Lane County, Columbia 
County, Marion County and Deschutes County. 

Governor Seeks Funding to Remove Savage Rapids Dam 
In December, Governor Kulongoski sent a letter to the Office of Management and Budget 
requesting $13.5 million in federal funding to assist the removal of the Savage Rapids dam on 
the Rogue River. A 2001 Consent Decree ordered the Grants Pass Irrigation District (GPID) to 
stop using the dam for irrigation diversion by 2005, and although Congress already authorized 
the dam's removal, it has not yet appropriated funding. The Oregon Watershed Enhancement 
Board (OWEB) has earmarked $3 million to assist the project because Oregon was one of the 
parties involved in the Consent Decree. Meeting the 2005 date is contingent on the appropriation 
of federal funding. ,. 

While the main reason for removing the dam is to improve fish passage in the Rogue, DEQ will 
be involved in the project to ensure that water quality issues are adequately addressed. Sediment 
built up behind the dam will be released during dam removal and could potentially carry toxic 
contaminants down river. Dam removal will require a US Army Corps of Engineers 404 permit 
and certification from DEQ that water quality standards will not be violated (i.e., "401 
certification" under the Clean Water Act). If funding comes through, the Corps will probably be 
the lead on the project, working with Oregon's Division of State Lands, Water Resources 
Department, Fish and Wildlife Department, OWEB and DEQ. 

Agreement Reached to Develop Klamath Basin TMDLs 
In November, DEQ joined with the California North Coast Water Quality Control Board and the 
U.S. Environmental Protection Agency (EPA) Regions IX and X in a unique agreement to 
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develop water pollutant loads, or Total Maximum Daily Loads (TMDLs), for the Klamath River 
Basin. TMDLs are designed to address water quality pollution problems for streams on the Clean 
Water Act "303(d) list." The Klamath is listed for a number of water quality problems, including 
dissolved oxygen, temperature, ammonia-toxicity, nuisance algae and nutrients. Because the 
Basin straddles the Oregon-California border, both states must participate in the TMDLs. With 
each state in a different EPA region, the task becomes more complex because EPA will 
ultimately have to approve the TMDLs. 

The agreement puts Oregon and the California North Coast Board in the lead for developing 
loading capacities and distributing loads among the sources in the river system. In addition, DEQ 
will be in the lead on public involvement, and we plan to hold a number of stakeholder meetings 
and maintain a web page with information on key elements of the TMDLs. EPA is funding a 
consultant to develop water quality models. We hope to finalize and submit the TMDLs for EPA 
approval in 2006. Under state rules, DEQ issues the TMDLs as orders , and the EQC would only 
be involved in the process if the orders were challenged. 

You may have heard that the federal government recently announced that more money would be 
directed to the Klamath to resolve water quantity and endangered species issues. None of that 
money, unfortunately, will go toward water quality or TMDL development because it 's being 
directed by the Department of Interior, and specifically, the Bureau of Reclamation and U.S. Fish 
and Wildlife Service, and Clean Water Act requirements fall outside of their scope of concern. 
DEQ's efforts to broaden the scope of this federal effort to include water quality have been 
unsuccessful. 

To date, DEQ has completed 422 TMDLs since January 2000; the beginning date set by the 
federal District Court's Consent Order to compiete TMDLs. Thus, Oregon is on track to be 
ahead of the Order' s requirement to have 310 TMDLs completed by 2004. See Attachment D for 
a map of scheduled TMDLs. 

Meeting with BLM on clean-up of abandoned mine sites 
Dick Pedersen, DEQ Land Quality Division Administrator, has been meeting with senior 
managers from the Bureau of Land Management (BLM) and the US Forest Service to discuss the 
importance of cleaning up toxic pollution from abandoned and inactive mine sites on federal 
land. One of DEQ' s highest priorities is cleanup of the Formosa Abandoned Mine site near 
Riddle, Oregon. Toxic metals from this site have contaminated about 18 miles of Middle Creek 
and South Fork Middle Creek, and the pollution has severely harmed stream ecosystems that 
support protected coho and steelhead salmon populations. In 2000, DEQ declared the Formosa 
site a State Orphan site, which enables use of Oregon's Orphan Account to fund short-term 
cleanup and additional environmental investigation work. To date, approximately $1 million in 
Orphan Site funds have been invested at this site. The BLM manages part of the land on which 
the Formosa mine lies, and we are continuing to work with the federal agency on options for 
funding the ultimate cleanup of the mine. 

West Coast Climate Change Initiative Identifies Initial Projects 
In October, I reported that the West Coast Governors and British Columbia had agreed to a West 
Coast Climate Change Initiative that included coordinated, regional actions, policies and 
measures. The goal of the initiative is to set meaningful targets for reducing carbon dioxide 
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(C02) emissions and other climate change-causing substances though a combination of short and 
long-term actions. 

The Oregon, Washington and California Governors initially identified five areas for coordinated 
regional action: state fleet procurement, port emissions and emission-free truck corridors, 
renewable energy development, energy efficiency standards, climate change inventories, 
reporting protocols and scientific research (see Attachment E for more information). California 
recently requested that an initiative around hydrogen be added to the list. DEQ is spearheading 
the Oregon project related to port emissions and emission-free truck corridors through the Air 
Quality Program's Clean Diesel Initiave. By September 2004, the three Governors expect joint 
policy recommendations for activities that require regional cooperation and a status report on 
these five projects. On February 2, I attended an Oregon Kick-off meeting for the initiative. 

DEQ's Grant Agreement with EPA 
As you know, many environmental laws in Oregon are required by federal laws passed by 
Congress, including the Clean Air Act, Clean Water Act, and Resource Conservation and 
Recovery Act. DEQ implements several programs authorized under these laws through delegated 
authority from the federal EPA. The EPA oversees DEQ's implementation of these laws and 
maintains separate enforcement authority. While EPA provides some funding to help carry out 
these laws, federal funds do not fully pay for all of DEQ's work. Fees from permittees and state 
funding approved by the legislature also help pay for DEQ's delegated programs. 

Every two years, DEQ and EPA enter into an agreement under which EPA provides base grant 
funding for specific work carried out by DEQ. In January, we began negotiations with EPA to 
develop the 2005-2007 Performance Partnership Grant, which will be based on DEQ's Strategic 
Directions as well as individual program priorities. This spring, we will brief you on the draft 
agreement before we move forward with finalizing it this June. 

Disposal of Mad Cow Disease Creates Challenges for Solid Waste Disposal 
Recent findings of Bovine Spongiform Encephalopathy (BSE), otherwise known as "mad cow 
disease,'' in Washington have raised a number of disposal issues related to ESE-infected animals 
and animal waste products. DEQ's Land Quality Program has been monitoring the situation with 
state partners in Washington and Idaho, federal agencies (the Food and Drug Administration and 
the US Department of Agriculture), and local governments. Oregon Departments of Agriculture 
and Health are also involved. Guidelines have been developed for any landfills in Oregon that 
want to dispose of potential BSE containing products. To our knowledge, no landfills have 
disposed of any ESE-infected material yet, and only the Wasco County landfill in The Dalles and 
the Finley Buttes landfill in Boardman have requested special waste management plans to handle 
this material. 

As you may know, the Washington cow that had BSE was traced back to a Canadian herd of 83 
animals, one of which was found at Three Mile Canyon Farms in Boardman, Oregon. This cow 
and nineteen others at Three Mile Canyon Farms that lacked the proper identification to show 
their origin tested negative for BSE. All twenty cows were killed and disposed of at Finley 
Buttes landfill late last month. 
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Attachment A 

Relocation of Department of Environmental Quality (DEQ) 
and Department of Human Services' (DHS) Laboratories 

• The 2003 Legislature approved six million dollars for property and associated acquisition 
costs to purchase a building that would be converted to new laboratory space to relocate the 
DEQ and DRS/Public Health laboratories into a single building. The two labs, employing 
approximately 150 people in total, are currently located in a building on the grounds of 
Portland State University (PSU). 

• The approval was based on the following: 
• Unsuitability of current space in terms of size, condition, and needed upgrades to 

respond to chemical and biological terrorism standards. (The DHS Public Health 
Laboratory requires significant upgrades to achieve Biosafety Level 3 for handling 
hazardous infectious agents.) 

• Costs to maintain the existing sites will significantly increase. 
• Current sites will be unavailable in 2007, due to PSU' s need for space. 

• Funding: 
• The purchase and renovation will be financed through certificates of participation 

sold by Department of Administrative Services (DAS). DEQ and DHS will pay for 
the certificates of participation through their rent payments to DAS. 

• Funding for interior planning, design and construction will require additional E-Board 
approval in 2004. 

• Authorizing DAS purchase and the start of renovation during 2003-2005 will allow 
the state to take advantage of low interest rates and good deals on existing buildings. 

• Depending upon final requirements, the total cost of the project ranges from $21 
million to $32 million. 

• Rent: 
• Depending on the actual total cost of the project and the debt service percent, the 

agencies' annual rent increases would range from $1.4 million to $2.6 million for 
DEQ; and from $1.2 million to $2 million for DHS. 

• DHS funding to pay for this rent increase will come from its Department-wide cost 
allocation pool, which draws from all fund types. Federal and Other Funds will be 
used to the extent possible. 

• DEQ has requested EPA to increase Oregon's base grant from EPA by $1 million to 
help cover the increased lab expenses. Discussions with EPA regarding Oregon's 
base grant began in January 2004. 

• The agencies would begin paying the increased rent to DAS (paying debt service on 
the Certificates of Participation) upon taking occupancy of the building. In the worst 
case scenario, the agencies would occupy the building near the end of the 05-07 
biennium (current PSU lease expires with no option to renew in June, 2007). Best 
case, they would occupy by mid-2006. 
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• Process: 
• DAS circulated a "Hot Sheet" to search for a site in the Portland Metro area in 

September, 2003. Eleven properties were submitted for review, four of which best 
met the requirements of the departments. 

• Selection of the final property was based on the following factors : cost, site and 
building flexibility, development constraints, compatibility with surrounding uses, 
proximity to key functions, functional parking and access, state siting/sustainability 
policies criteria, obstacles to closing, and overall property condition. 

• Selected Property: SunTech Corporate Park, Building III in Hillsboro 
• The SunTech building is on 8 acres in the Tanasbourne area of Hillsboro's Sunset hi­

tech corridor 
• ICIG Hillsboro Investors, II, LLC is the building owner 
• The state will purchase the property for $5.7 million ($300 thousand below the $6 

million asking price) 
• Property is zoned for laboratory use 
• The building was built in 2001 and has never been occupied 
• Concrete, tilt-up, shell structure: 83,244 sq.ft. on one level 
• Landscaping, parking, and exterior fa9ade are all finished 
• Primary modification will be to finish the interior into modern laboratories and 

support office. 

• Preliminary Timing: 
• April, 2004: Sale is anticipated to close 
• April, 2005: Planning and design is anticipated to take approximately 12 months 
• Spring-Summer, 2005: Construction begins 
• Mid-2006: Take occupancy and rent payments begin 
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Attachment B 

-----Original Message----­
From: OMEALY Mikell 
Sent: Monday, December 29, 2003 4:59 PM 
To: 'Deirdre Malarkey'; 'Lynn Hampton (LynnHampton@ctuir.com)'; 'Mark Reeve'; 'Tony Van Vliet' 
Cc: HALLOCK Stephanie; GINSBURG Andy 
Subject: Information on air quality concerns in Medford 

Commissioners, 

Over the past couple of weeks, you may have received calls, letters or emails on a proposed 
change to air quality standards in the Medford area. If so, below is some background on the 
proposal, the local response, and our timeline for next steps. If you have any questions or would 
like more information, please let me know. Thanks. 

Summary 
Air quality in Medford has improved to the point where DEQ can apply to U.S. EPA to have the 
area reclassified from "nonattainment" to "attainment" with federal air quality standards. To do 
this, we must prepare a long-term plan to ensure the area will continue to meet federal 
standards. We have developed that plan, and it is currently out for public comment. Any calls or 
emails you may have received are most likely from an organized citizen group that is opposed 
to the plan. Details on the issues are provided in the "Background" section below. 

Overall, we believe we have developed a reasonable approach that will allow for economic 
development while protecting air quality. The reaction we are getting so far is that some 
Medford citizens do not want any relaxation of air quality requirements. Generally speaking, 
however, we tend to hear from supporters of our proposals in written comments near the end of 
the comment period. Our goal is to have as open a public process as possible. 

When the public comment period closes on January 30th, we will prepare a response to all 
comments and make our recommendation to you for consideration at your May 20-21, 2004 
meeting. If you have received copies of emails already sent to DEQ, know that they have been 
included in the public record and will be addressed in our response to comments. Thus, you 
don't need to do anything with these comments, but if you would like to respond, you can simply 
acknowledge receipt and send a copy to me to make sure we've received them. 

Background 
Over the past six years, DEQ has worked with a local advisory committee to develop an air 
quality plan for the Rogue Valley that looks at particulate pollution known as "PM1 O." PM1 O is 
particulate matter ten microns and smaller, and when inhaled, PM1 O particles can accumulate 
and aggravate respiratory conditions, particularly asthma. Historically, the Rogue Valley has had 
some of the worst air quality in Oregon. Over the past twenty years, DEQ, local citizens, and 
major industry have been very successful in bringing the area into compliance with air quality 
standards. Today, our analysis shows that the valley is and will continue to be in compliance 
with federal PM10 standards for at least the next ten years. DEQ must submit an air quality plan 
to EPA in order for EPA to repeal the federal nonattainment designation for the Rogue Valley, 
which would give DEQ the option to ease some restrictions on business and industry 
development. 

DE Q's proposed PM1 O plan, now out for public review and comment, proposes to continue all 
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but one of the air quality strategies that have successfully reduced PM1 O pollution in the 
valley. The programs to be continued include current emission limit rules for existing major 
industry, woodstove and open burning requirements, street sweeping programs, and the 
requirement that all new and expanding major industry install the most effective pollution control 
equipment. 

We are proposing one change to air quality permitting requirements for new and expanding 
major industry. Currently, a new major facility wishing to locate in the valley must obtain 
emission reductions from another emission source in order to offset its proposed emission 
increase. If a proposed facility can not find these emission reductions (known as emission offset 
credits), DEQ cannot permit it and the facility cannot be built. At this time, no offset credits are 
available in the valley, which makes the current offset requirement a significant barrier to 
attracting certain kinds of new industry to the valley. DEQ's proposal would replace the current 
offset requirement with an industrial emissions growth allowance. The proposal would provide 
more economic flexibility in the valley while ensuring continued compliance with air quality 
standards. 

Several local citizens are spearheading a campaign against the proposal, and public 
sentiment expressed so far (through several hundred letters, emails, testimony, etc.) reflects a 
variety of concerns about this proposal specifically, and about the future of air quality in the 
valley more generally. Here are three examples of the concerns that will need to be carefully 
considered in the our response. 

• The public is concerned about the health effects of increased air pollution. Recent medical 
research indicates that the current federal particulate standards may not be protective 
enough. EPA is currently reviewing the adequacy of federal particulate standards and has 
not yet reached any conclusion. In light of possible future changes to federal standards and 
recent health research, the public comment expressed so far would like DEQ to be proactive 
and not relax any air quality strategies. If anything, the public sentiment expressed so far 
asks for additional efforts to protect and improve air quality in the valley. 

• General public sentiment expressed so far contends that the valley's economy has 
changed drastically over the past ten years and continues to change in favor of retirement 
and tourism. The valley economy can prosper by recruiting non-polluting businesses. 
Therefore, keeping the offset requirement would not be a hardship on economic opportunity 
in the valley. 

• The public is concerned that removing the current offset requirement will facilitate the 
rezoning of new industrial lands in new areas of the Rogue Valley. 

Next Steps 
DEQ held a public information workshop in Medford on December 9th (about 80 attended), and 
a public hearing December 16 (about 250 attended}. We have extended our public comment 
deadline to January 30th and will hold an additional hearing on January 21st. We expect a large 
turn out, and substantial public comment against the proposal to eliminate the current offset 
requirement. DEQ will review the public comment record and evaluate options for proceeding. 
Currently, our final proposed plan is scheduled to come before the you at your May 20-21, 2004 
meeting. 

Again, if you have questions or would like more information, please let me know. Thanks. 

- Mikell O'Mealy 
Assistant to the Commission 
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Executive Summary 

X-Ray analysis of approximately 15,000 juvenile, Willamette River fish collected 

in 2002 confirmed previous reports of higher prevalence of skeletal deformities in 

Newberg Pool than at upstream sites including near Corvallis. Analyses of water from 

Newberg Pool and near Corvallis for 2002 detected no concentration differences in 

metals or persistent organic pollutants (POPs) (e.g., polychlorinated biphenyl or 

chlorinated pesticides) that explained these differences in skeletal deformity prevalence. 

Surficial sediments collected near Corvallis and in Newberg Pool during 2002 were 

completed in early 2003. There were no statistically significant differences in 

concentrations of POPs between these sites. Ovaries collected from northern 

pikeminnow near spawning time in 2002 were analyzed for POPs. This assessed the 

possibility that maternal transfer of contaminants contribute to skeletal deformities. 

There were no statistically significant differences in concentrations of POPs in ovaries 

from fish collected near Corvallis and Newberg Pool. Histopathology revealed parasites 

were frequently associated with skeletal deformity lesions in fi sh collected in from the 

Willamette River in 2002. Both myxozoan and digenean trematode parasites were 

identified in close proximity to lesions. Work in 2003 employed new methods to 

quantitate association of parasites with skeletal deformities. Juvenile fish from Newberg 

Pool and Corvallis were cleared and stained. This allowed three dimensional assessment 

of parasite association with skeletal deformity lesions. About 70% of skeletal deformities 

were directly associated with cysts of metacercarie of a digenean trematode. Aquatic 

snails are the intermediate host for these parasites. The stage of the digenean trematode 

that infects fish is the cercarie. Laboratory exposures of larval and juvenile fathead 

minnows to cercarie from Newberg Pool snails produced skeletal deformities. Analysis 

of every conceivable developmental to xi cant was beyond the scope of this, or perhaps 

any, study. Extracts of water from the Willamette River at Newberg Pool and near 

Corvallis were prepared. Early life-stage fathead minnows were exposed to these 

extracts under laboratory conditions. Survival and skeletal deformity rates were similar 

in fathead minnows reared in dechlorinated tap water with or without extracts from both 

sites on the Willamette River. The weight of evidence indicates parasites are major 



contributors to high prevalence of ske letal deformities in fish from Newberg Pool of the 

Willamette River. 

Objective 1 

Work for 2003 focused on evaluation of the association of parasites with skeletal 

deformities in Willamette River cyprinid fish. Histopathology completed in 2002 

identified the myxozoan parasite Myxobolus cerebra/is and cysts of a digenean trematode 

were associated with skeletal deformity lesions. Subsequent work revealed the worm 

cysts occurred more frequentl y and at earlier development stages of fi sh with lesions than 

the myxozoan (Fig. 1). 

Error! Objects cannot be created from editing field codes. 

Figure 1. Association of cysts of a digenean trematode with skeletal deformities in Willamette River fish. 

Juvenile fish collected in July and August 2002 and 2003 were cleared and stained. Our 

preliminary data were for Newberg Pool, Wheatland Ferry, and Corvallis and two species 

(175 northern pikeminnow and 117 chiselmouth) with a size range from 12-40mm 

standard length. We examined the total number of parasites in the body and fins 

(excluding head and gill parasites in this analysis) and found 95.5% of 111 deformed 

chiselmouth and 67.4% of 132 deformed northern pikeminnow had parasites. For all 

deformities, 68.3% were directly associated with parasites. Caudal deformities were least 

frequently associated with parasites (47.4%) while precaudal (69.7%) and fin (94.4%) 

deformities were most often associated with parasites. Of the deformed fish, deformities 

were directly associated with parasites in 83 .8% (N= 106) of the chiselmouth and 53. 7% 

(N=89) of the northern pikeminnow. We define 'directly associated' as any deformity in 

which a parasite was attached to or within a myotome of a deformity. The number of 

deformiti es in a fish was directly related to the number of parasites in a fish and the size 

of the fish (from 12-17 mm, small sample sizes precluded analysis of larger sizes). The 

relationship was: 

Def= -1.87+ 0.66*Para+O. l 5*SL 

where Def= number of deformities per fish, Para=number of parasites per 

fish; P<0.0001 , adjusted r2=80.6%. 
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Excluding fish size actually improves the model slightly increasing adjusted r2 to 80.7% 

(Fig. 2). The relatiQnship is less clear for northern pikeminnow (adjusted r2=48.8%) than 

for chiselmouth (adjusted r2=80.6%), but both are highly significant. Thus, parasites 

accounted for 54-84% of the deformities in these samples and the number of parasites 

alone explains about 49-81 % of the variation in the number of deformities per fish. 
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Figure 2. Linear regression of number of deformities per fish and total number of body and fin parasites per 
fish (12-17mm), P<0.0001, adjusted r2=80.2%. 

The parasite cysts associated with lesions visualized in cleared and stained fish 

were identified as Apophallus donicus. Cysts from deformed Willamette River fish were 

dissected free and opened. The morphology of metacercarie matched Apophallus 

donicus. 

Aquatic snails (Flumenicola virens) were previously identified as an intermediate 

host for Apophallus donicus. Cercarie (the infective stage) of Apophallus donicus were 

harvested from Newberg Pool snails. Lab-reared flathead minnows ranging in age from 

3-24 days after hatching were exposed to these cercarie. Greater than 50% infection 

occurred after all exposures. The parasite was often lethal in very young fish. Surviving 
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infected fi sh exhibited skeletal deformities consistent with those observed in Willamette 

River fish (Fig. 3). 

Figure 3. Fathead minnow with severely bent vertebral column one week after exposure to Apophallus 
donicus cercarae. Note that a cyst of metacercaria is directly associated with the lesion (arrow). 

Objective 2 

Sampling for two field seasons is complete (spring and summer of 2002 ·and 

2003). Final results comparing concentrations of ch lorinated and organophosphate 

pesticides, and polychlorinated biphenyls (PCBs) in water and sediments from the 

Willamette River at Newberg Pool and near Corvallis will be presented in our June 30, 

2004 final report. Polyaromatic hydrocarbon concentrations are measured in water. 

Preliminary results for chlorinated pesticides and PCBs are available in the 2002 Project 

Status Report. 

Ammonium, nitrate, pH, temperature, dissolved oxygen, oxidation reduction 

potential, and specific conductance data were collected during deployment for all 
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sampling campaigns. The nutrient and chemical data were collected near the river 

bottom, ca. 1 foot from the bottom (same depth as the passive sampling cages). At each 

individual station some analytes showed strong temporal and spatial variation while 

others did not. The water temperature varied during a single 24 cycle as would be 

expected. The diurnal temperature variation was larger at the Corvallis sites (1-2 C), 

whereas the Newberg sites varied IC or less over a 24 hour cycle. The temperature 

increased throughout a given season, generally the temperatures were 12 ±IC in May 

and by the end of the sampling period were ca. 22C ± 2C. The temperature patterns were 

the same for both seasons (2002 and 2003). The pH varied from 7.2 to 7.8 at the 

Newberg sites for both 2002 and 2003. The Corvallis sites had larger diurnal changes in 

pH from 7.2 to 8.8 during some 24 hour cycles, usually in late May and early June. 

These large diurnal pH changes were seen in both 2002 and 2003. At all sites there were 

small decreases in pH from the 2002 season to the 2003 season. The nighttime pHs are 

similar at all locations; however, there is a strong geographic difference in daytime pH. 

The Corvallis sites were often 1 + pH units higher than the Newberg sites. 

Metal analysis at Willamette River water from Newberg Pool and near Corvallis 

for 2003 were completed. The concentrations of metals collected with diffusion gel thin 

films (DGT) (Table 1) and as grab samples (Table 2) were below detection for both sites 

for May and June. 
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Table 1: Bioavailable Metals .from DGT Analyzed by ASV -Sampling Year 2003 

Site 

Corvallis I 

Corvallis 1 

Corvallis I 

Corvallis 2 

Corvallis 2 

Corvallis 2 

Newberg I 

Newberg 1 

Newberg 1 

Newberg 2 

Newberg 2 

Newberg 2 

Deployment 

Date 

516103 

5/28/03 

5/28/03 

5116103 

5/28/03 

6/17/03 

516103 

5/28/03 

6/17/03 

5/6/03 

5/28/03 

6117103 

Zinc (ppb) 

MDL= 1.0 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

6 

Cadmium 

(ppb) 

MDL=0.6 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

Lead (ppb) 

MDL= 1.0 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

Copper (ppb) 

MDL=0.6 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 



·Table 2: Dissolved Metals from Grab Samples Analyzed by ASV -Sampling Year 
2003 Deployment dates same as for DGT samples 

Site Arsenic (III) Zinc (ppb) Cadmium (ppb) Lead (ppb) Copper (ppb) 

MDL 5 µg/L MDL 10 µg/L MDL 5 µg/L MDL 10 µg/L MDL 5 µg/L 

Corvallis 1 

Corvallis 1 

Corvallis 1 

Corvallis 2 

Corvallis 2 

Corvallis 2 

Newberg 1 

Newberg 1 

Newberg I 

Newberg 2 

Newberg 2 

Newberg 2 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

BDL 

Analyses of ovaries in sexually mature northern pike minnow collected in 2002 

for chlorinated pesticides, PCBs, polychlorinated dibenzo-p-dioxins (PCCDs), and 

polychlorinated dibenzoforans (PCDFs) were completed in 2003. This work assessed the 

hypothesis that maternal transfer of these persistent organic pollutants (POPs) contributed 

to higher prevalence of skeletal deformities at Newberg Pool than near Corvallis. 

Only four of the 21 different chlorinated pesticide residues analyzed in 

Willamette River northern pikeminnow ovary/oocyte tissue were detected. These 

included two breakdown products of DDT (4,4'-DDE and 4,4'-DDD), alpha chlordane, 
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and endrin. Alpha chlordane (28 ng/g wet wt) was detected in the oocyte/ovary tissue 

from a single fish collected from Newberg Pool (Fig. 4). Alpha chlordane concentrations 

in all other Newberg Pool fish and Corvallis fish were less than the detection limit. With 

a detectable concentration in only one fi sh, there was no significant difference in 

maternally transferred alpha chlordane concentrations among sites (p=0.1 41 ). Endrin 

was detected in oocyte/ovary tissue from two Newberg Pool fi sh (Fig. 5). Endrin 

concentrations in the oocyte/ovary tissue of these fish were 5.7 and 9.5 ng/g wet wt. 

Maternally transferred endrin concentrations for all remaining Newberg Pool and 

Corvallis fish were less than the detection limit. There was no significant difference in 

mean endrin concentrations among sites (p=0.191). Similar to endrin, 4,4'-DDD was 

detected in samples from two Newberg Pool fish (F ig. 6). The difference in 4,4' -DDD 

concentrations, among sites, was not significant (p=0. 171). Of all the chlorinated 

pesticide residues analyzed, 4,4' -DDE was detected with the greatest frequency and 

highest concentrations in northern pike minnow ovary/oocyte tissue (Fig. 7). 4,4' -DDE 

concentrations were greater than the detection limit for all samples examined. The mean 

4,4 '-DDE concentrations were 32.6 ± 7.3 ng/g wet wt and 34.2 ± 9.8 ng/g wet wt for the 

Newberg Pool and Corvallis samples, respectively. The difference was not statistically 

significant (p=0.903). 
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Figure 4. Concentrations of alpha chlordane detected 
in oocyte/ovary tissue from northern pike minnow 
collected from either the Newberg Pool or Corvallis 
region of the Willamette River. Bar= mean. • = 
individual sample. Error bars show ± 1 SE. Dashed 
line = method reporting limit. Concentrations < MRL 
assumed to be Yi MRL. 
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Figure 5. Concentrations of endrin detected in 
oocyte/ovary tissue from northern pike minnow 
collected from either the Newberg Pool or Corvallis 
region of the Willamette River. Bar= mean. • = 
individual sample. Error bars show ± 1 SE. Dashed 
line = method reporting limit. Concentrations < MRL 
assumed to be Yi MRL. 
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Figure 6. Concentrations of 4,4'-DDD detected in 
oocyte/ovary tissue from northern pike minnow 
collected from either the Newberg Pool or Corvallis 
region of the Willamette River. Bar = mean. • = 
individual sample. Error bars show± I SE. Dashed 
line = method reporting limit. Concentrations < 
MRL assumed to be Yi MRL. 
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Figure 7. Concentrations of4,4'-DDE detected in 
oocyte/ovary tissue from northern pike minnow 
collected from either the Newberg Pool or Corvallis 
region of the Willamette River. Bar= mean. • = 
individual sample. Error bars show± I SE. Dashed 
line = method reporting limit. Concentrations < 
MRL assumed to be Yi MRL. - = median. 

Seven different PCB congeners were detectable in ovary/oocyte tissue from 

Willamette River northern pike minnow. Mean concentrations for two of these, PCB 8 

and PCB 18, were greater for samples from Corvallis fish than Newberg Pool fish (Table 

3). Only one Newberg Pool sample had detectable concentrations of PCB 8, compared to 

four Corvallis samples. However, despite the nearly 3-fold difference in means, there 

was not a significant difference in PCB 8 concentrations among sites (p=0.144). PCB 18 

was detected, at a fairly high level (76.9 ng/g wet wt), in a single fish from the Corvallis 

site. Overall, there was no difference in PCB 18 concentrations, among sites, for PCB 18 

(p=0.999; Table 2). PCBs 110, 118, and 138 were each detected in a single ovary/oocyte 

sample from a Newberg Pool fish. The concentrations detected were 3.81, 6.32, and 7.89 

ng/g wet wt. These same congeners were not detected in any Corvallis samples, and 

overall, there were no significant differences among sites for these congeners (p=0.674; 

Table 3). PCB 101 was detected in 3/5 Newberg Pool samples and 1/5 Corvallis 

samples. Detectable PCB 101 concentrations ranged from 4.16 - 6.03 ng/g wet wt and 

the estimated means for the two sites differed by less than 40% (Table 3). The difference 

was not significant (p=0.402). PCB 153 was the most frequently detected PCB congener 

in Willamette River northern pike minnow ovary/oocyte tissue. It was detected in 4/5 

Newberg Pool samples and 2/5 Corvallis samples. However, as for other PCB congeners, 
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there was no significant site-related difference in PCB 153 concentrations (p=0.163; 

Table 3). 

Table 3. PCB congeners detected in ovary/oocyte tissue from Willamette River northern pike minnow 
collected from the Newberg Pool and Corvallis study sites. 

Compound Mean ± SE (ng/g)3 Median (ng/g)a 
NBP COR NBP COR 

PCB-8 r2,4'1 3.26±1.74 10.8±4.68 1.65 7.70 
PCB-18 [2,2',51 1.55±().07 16.7±15.l 1.65 1.65 
PCB-101 [2,2',4,5 ,5' ] 3.52±0.90 2.21 ±0.06 4.16 1. 65 
PCB-110 r2,3,3',4',6l 1.98±0.46 1.62±0.01 1.65 1.62 
PCB-118 [2,3',4,4',51 2.48±0.96 1.62±0.01 1.65 1.62 
PCB-138 [2,2' ,3,4,4' ,5'] 2.80±1.27 1.62±0.01 1.65 1.62 
PCB-153 r2,2',4,4',5,5 '1 4.20±0.92 2.65±0.65 4.20 1.65 
Italics indicate that mean or median estimate was less than the MRL. 
a For the purposes of calculating means, medians, and statistics, non-detects were 
assumed to be equal to Yi MRL. 

pa 

0.144 
0.999 
0.402 
0.674 
0.674 
0.674 
0.163 

PCDDs and PCDFs were detectable in all the ovary/oocyte samples analyzed. 

The specific congeners detected varied considerably among samples. Therefore a toxic 

equivalents approach was used to facilitate analysis of the results and comparison among 

sites. 

The PCDDs and PCDFs analyzed in this study are thought to cause toxicity 

through a common mechanism of action. As a result, a toxic equivalents approach, based 

on an additive model, has been widely used as a means to characterize the combined 

potency or toxicity of complex mixtures of PCDDs and PCDFs. Toxic equivalencey 

factors (TEFs) are based on consensus from multiple studies on representative organisms 

and international standard TEF values have been established by the World Health 

Organization. Each TEF is expressed as a ratio, relative to the potency of 2,3 ,7,8-TCDD 

which has been shown to be the most potent of the PCDD/DFs. The total 2,3 ,7,8-TCDD 

equivalents (TEQs) present in a sample can be calculated as the sum of each individual 

congener concentration multiplied by its respective TEF value (Equation 1). 

Concentrations of TEQs can then be compared to the potency of 2,3,7,8-TCDD in order 

to estimate and characterize likely toxic effects. 

Equation 1: TEQ = L: (congener concentration x congener TEF)i, 

where i =the total number of congeners detected. 
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Total 2,3,7,8-TCDD equivalents in the oocyte/ovary tissue of Willamette River 

northern pike minnow ranged from 0.18 to 2.06 pg/g wet wt (Fig. 8). The greatest TEQ 

concentration was detected in a Corvallis sample (Fig. 8). Overall, however, the 

distributions of TEQ concentrations were similar for both sites. The average (±SE) TEQ 

concentration in ovary/ooctye tissue from Newberg Pool fish was 0.84 ± 0.20 pg/g wet 

wt. The average (±SE) TEQ concentration in ovary/oocyte tissue from Corvallis fish was 

almost identical, 0.85 ± 0.31 pg/g wet wt. There was no significant difference in 

ovary/oocyte tissue TEQs among the two sites (p=0.959). 
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Figure 8. Concentrations of total 2,3,7,8-tetrachlorodibenzo-p-dioxin equivalents (TEQs) detected in 
ovary/ooctye tissue from Willamette River northern pike minnow collected from Newberg Pool and 
Corvall is study sites. Bar = mean. • = individual sample. Error bars show± 1 SE. Dashed line = method 
detection limit (TEQ value corresponding to all congeners at concentrations equal to the detection limit). 
Concentrations < MDL assumed to be Yi MDL for the purposed ofTEQ calculation. 

Objective 3 

Analytical work on water, sediment, and fish tissues focuses on metals, POPs, and 

organophosphate insecticides likely to occur in each medium previously associated with 

skeletal deformities in fish. However, analysis of every conceivable developmental 

toxicant was beyond the scope of this, or perhaps any, study. Willamette River water 
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collected at Newberg Pool and near Corvallis during spring 2003 was extracted with 

solid phase non-polar polymers ("capped" and "uncapped" divinyl benezene). These 

extracts permitted concentration of complex mixtures for early-life stage toxicity testing 

in fathead minnows under laboratory conditions. Fish were exposed to dechlorinated tap 

water with or without different concentrations of these extracts for 96 hours. 

Newberg Pool at Champoeg State Park (NP)/Corvallis (C): Mean survival to day 

6 post-hatch ranged from 25-29 fish (83-96%) across all treatment groups. There were 

no significant differences in survival at day 6 post-hatch (p=0.202). Some additional 

mortality occurred during grow out to day 28-30 post-hatch (Fig. 9). Mean survival was 

at least 50% in all treatments except the so lvent control (SC; Fig.9). The 8XNP and 4XC 

treatment group had the greatest survival (64%; Fig. 9). Overall, there was no significant 

difference in survival among treatments (p=0.493). 

On average, 12-25% of the fathead minnows examined were characterized as 

"deformed" (Fig. 10). The incidence of deformities was not significantly different among 

treatments (p=0.929; Fig. 10). The majority of the abnormalities observed were 

dorsal/ventral bends or curvatures. Of the 397 fish examined, on ly 8 (2.0%) exhibited 

deformities that were qualitatively similar to those commonly observed in Willamette 

River fish. Of these, 5 were fish exposed to Newberg Pool extract, representing 3% of 

the total number of NP-exposed fish examined. The remaining three were fish exposed 

to Corvallis extract, representing 2% of the total number of C-exposed fish examined. 

These low rates of deformity would generally not be regarded as elevated above 

background levels. 

Following 96 h exposure to NP- and C-extracts and grow-out to 28-30 d: p.h., 

most (>75%) of the fathead minnows examined had developmental scores of 3 or greater 

(Fig. 11 ). Treatment did not significantly impact developmental score distribution 

(p=0.47;Fig. ll). 
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Figure 9. Fathead minnow survival to d. 28-30 p.h. after 96 h exposure to dechlorinated tap water (CON), 
0.05% methanol (SC), Corvallis extract (C), or Newberg Pool at Champoeg State Park extract (NP) and 
grow-out to 28-30 d p.h. Bars= mean of three replicates. Error bars=± 1 SE. 
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Figure 10. Percent of fathead minnows examined that exhibited deformities after 96 h. exposure to 
dechlorinated tap water (CON), 0.05% methanol (SC), Corvallis extract (C), or Newberg Pool at 
Champoeg State Park extract (NP) and grow-out to 28-30 d. p.h .. Bars= mean of three replicates. Error 
bars =± 1 SE. 
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Figure 11 . Developmental score distributions for fathead minnows exposed to dechlorinated tap water 
(q:>N), 0.05% methanol (SC), Corvallis extract (C), or Newberg Pool at Champoeg State Park extract (NP) 
for 96 h and grown-out to 28-3 0 d. p.h .. Bars= mean of three replicates. Error bars =± 1 SE. 

Future Directions 

Results available as of December 12, 2003 suggested parasites, especially cysts of 

Apophallus donicus, a trematode worm, were highly associated with precaudal skeletal 

deformities in cyprinid fish from the Willamette River. About 70% of these lesions were 

directly associated with this parasite. Two questions remain: What explains the lesions 

not associated with a parasite? Why are lesions more prevalent in Newberg Pool than 

upstream sites? There are several alternative explanations for lesions without direct 

association with a trematode worm cyst. (1) The infective stage of the parasite damaged 

the tissue and then moved or died without leaving clear evidence of a cyst. (2) The 

parasite cyst embedded deeply enough in the bone that it was not visualized with our 

methods. (3) Another parasite (e.g. Myxobolus cerebra/is) that produced no cyst caused 

tissue damage that lead to a lesion. ( 4) Something other than a parasite (e.g., a chemical 

or a genetic defect) caused the lesion. There were at least two potential explanations for 

increased prevalence of precaudal skeletal lesions in Newberg Pool compared to 

upstream sites: (1) A higher prevalence of the infective stage of the parasite in Newberg 
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Pool produced a higher infection rate and more lesions. If Newberg Pool provided better 

habi~t for the definitive host (a bird) and/or an intermediate host (snail) of Apophallus 

donicus this was expected. (2) Fish in Newberg Pool were more susceptible to infection. 

Decreased immune competence due to other environmental stresses was possible. Future 

research should address both possibilities. 
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February 5-6, 2004 EQC Meeting 

West Coast Governors' Global Warming Initiative 
Directions to the Five Working Groups 

January 9, 2004 

Attachment E 

In September 2003, the three West Coast Governors announced a regional initiative to reduce 
greenhouse gas emissions through strategies that provide economic and environmental benefits. 
In their announcement, the Governors identified five specific action items that would be the 
focus of immediate attention and they committed to convening again in September 2004 to 
receive reports on the progress on these five tasks and the state and regional greenhouse gas 
reduction strategies. 

Five staff working groups have established to make progress on the action items, and initial 
directions to the working groups follow. A sixth working group will be established to address 
longer-term actions. 

WORKING GROUP 1 - Use the states' combined purchasing power to obtain fuel-efficient 
vehicles and low-rolling resistance tires for motor pool fleets. For example, the states are 
already working on a uniform specification for the purchase of hybrid vehicles. 

This working group could assess such options as the establishment of a three-state Green Fleet 
Policy with numerical or percentage emission reduction targets, multi-year vehicle purchase 
contracts, the phase-out of SUV purchases except in limited circumstances, modifications in 
procurement specifications to give bonus points to high fuel-efficiency vehicles, and 
modifications of state contracts with rental car companies to ensure that hybrid vehicles are 
available. Another option for consideration is amendment of the federal Energy Policy Act of 
1992 concerning alternative fuels, which excludes hybrid vehicles as an allowable mechanism. 
With respect to low-rolling resistance tires, OR and WA groups need to consider how they might 
take advantage of CA's new statute. 

WORKING GROUP 2 - Reduce eniissions from diesel fuel in transportation through reductions 
in the use of diesel generators in ships at west coast ports and in the use of diesel engines in 
trucks by creating a system of emission-free truck stops along the 1-5 corridor that stretches from 
Canada to Mexico. 

This working group will assess the prospects for having ships use shore-side power in place of 
diesel generators. With respect to truck emissions, the group will assess anti-idling policies and 
truck stops with the capacity for plug-ins. 

WORKING GROUP 3 - Remove barriers to and encourage the development of renewable 
electricity generation resources and technologies. 
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This working group will address each renewable resource and focus on critical path issues for 
multiple renewable resources such as transmission access and interconnection. It will also 
consider how to provide for reporting of renewable energy production data to the states. It will 
address federal issues, such as Federal Energy Regulatory Commission policies and production 
tax credit legislation, and specific regional institutional issues, such as the Bonneville Power 
Administration policies, which are relevant to Oregon and Washington. It will consider the 
economic development benefit of renewable technologies and how to attract renewable resource 
companies to the west coast. In addition to power generation, it will consider bio-fuels. 

WORKING GROUP 4 - Improve efficiency standards with the potential to reduce greenhouse 
gas emissions. Specifically, the states could work together to upgrade appliance efficiency 
standards and seek waivers of federal limitations where necessary. 

This working group will look at potential new standards for appliances that are not pre-empted 
by federal standards, based on the groundwork that California has already laid. It will also 
support California efforts to achieve federal waivers for new standards where necessary and to 
support Oregon and Washington efforts to receive the same waivers. It will combine efforts to 
prevent the adoption of federal "no-standard" standards. It will identify which standards are best 
implemented through appliances that are sold in stores and which are best implemented through 
code changes. California already has an enforcement infrastructure for state standards for 
residential appliances that are sold through stores; Washington and Oregon will coordinate with 
California in developing a proposal for their states for enforcement infrastructure for any new 
residential appliance standards. Finally, the states will cooperate to actively defend any new 
standards that they propose. 

WORKING GROUP 5 - Develop consistent and coordinated greenhouse gas emission 
inventories, protocols for standard reporting, and accounting methods for greenhouse gas 
emissions; and collaborate on improved scientific tools to more precisely measure the impact of 
climate change. 

The working group will address specific inventory and accounting issues, such as how to 
characterize the carbon content of the electricity mix; how to account for materials use and 
recycling; how to account for transportation fuels, including alternative fuels, ethanol blends, 
bunker fuels, aviation fuels, and nitrous oxide emissions from vehicles; what inventory and 
forecasting tools the states will use; how to account for sequestration of carbon in biomass; and, 
special industry accounting issues, such as cement, aluminum manufacturing, and petroleum 
refineries. The working group will also identify scientific research needs that can help address 
state and regional policy development. 
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The Department requests that the Environmental Quality Commission 
(Commission) find that the Bureau of Land Management's (BLM's) proposed 
wastewater treatment systems (facilities) for Fishermen's Bend recreation site in 
the No1th Santiam River subbasin satisfy the requirements of the three basin mle 
in OAR 340-041-0350(8)(c)(B), as described below. The three basin rule 
requires these findings before the Department can permit the new facilities. 

The Commission originally adopted of the three basin mle in 1977 (Attachment 
A) to protect the pristine watersheds of the North Santiam, Clackamas, and 
McKenzie River subbasins, which provide drinking water for over seventeen 
percent of Oregon's citizens. The rule as amended in 1995 prohibits new or 
expanded wastewater discharges to these subbasins except as specifically 
allowed. 

In January 2003, the Department in consultation with the Department of Justice 
developed a three basin policy (Attachment B) to clarify application of the three 
basin rule to permits. Before this policy, the Department permitted new 
domestic sewage treatment facilities in the subbasins if they met groundwater 
protection requirements of the three basin rule. The new policy interprets the 
rule to also require for permit issuance a Commission finding that the proposed 
new treatment facilities will provide a preferable means of sewage collection, 
treatment, and disposal, as described below. The proposed Water Pollution 
Control Facilities (WPCF) permit for Fishermen's Bend is the first permit 
proposed under the new three basin policy requiring Commission action. 

Fishermen's Bend recreation site is located on the North Santiam River 29 
miles east of Salem off Highway 22. The site includes 60 individual camp sites 
including nine host sites, three group camp sites for up to 60 people each, three 
group picnic areas with camping allowed for up to 100 people each, two cabins, 
a boat ramp, an amphitheater, a nature center, and trails. Approximately 30,000 
day use and overnight visitors use the site each year during May through 
October, when it is open. 
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Public 
Process 

The BLM is proposing to upgrade wastewater treatment facilities for the site 
beginning in late summer 2004 in conjunction with other site improvements. 
Most of these facilities were installed in 1963 when the site was constructed. 
Six individual septic systems will be replaced by new and larger septic systems. 
The new systems will collect sewage from recreation sites in large septic tanks 
that will flow to dosing tanks operated on timers to regularly discharge effluent 
to shallow pressure-distribution drainfields. BLM will also replace 60 gray 
water sumps at RV hookups with 60 new units that will discharge all RV 
wastes, both gray water and toilet, to the new septic systems and drainfields. 

Connecting the RV hookups to the new septic system may slightly increase 
wastewater flows to the drainfields. Otherwise, site improvements will not 
increase flows, and the new facilities will improve wastewater treatment at 
Fishermen's Bend and reduce pollution to groundwater. 

Before public notice of proposed permit action, the Department submitted a 
draft WPCF permit and other related documents to the City of Salem, the 
largest drinking water provider from the North Santiam River, and the BLM. 
Salem Public Works supported BLM's proposed plans and permit as substantial 
improvements over the existing systems. The City's comments are included as 
Attachment C. The BLM responded with no comments. 

The Department published the prop,osed permit for public notice from October 
24, 2003 through November 24, 2003. No public comments were received. The 
Permit Evaluation Repmt and final WPCF permit are included as Attachments 
D and E, respectively. 

Major Issues The Department has not identified any major issues with the requested action. 

Findings 
Requested 

The Department cannot issue the proposed WPCF permit for the Fishermen's 
Bend new wastewater treatment facilities without a Commission finding that 
the proposed facilities will provide a means of sewage collection, treatment, and 
disposal preferable to individual onsite wastewater disposal systems in 
accordance with the criteria in OAR 340-071-0350(8)(c)(B). Specifically, the 
Department is requesting the Commission find that: 

• The proposed wastewater treatment facilities will have less cumulative 
impact to groundwater than either the facilities they replace or individual 
onsite systems; and 

• The social and economic benefits of the new wastewater treatment facilities 
will outweigh any possible negative environmental impacts. 
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Analysis of 
Requested 
Findings 

The Department has determined that BLM' s application has satisfied all other 
applicable requirements of the three basin rule, described in OAR 340-041-
0350(8)( c)(A) and (C), which do not require Commission findings. 
Specifically, all groundwater quality protection requirements of OAR 340-040-
0030 have been met (see the Groundwater/Surface Water Impact Study, 
Attachment F); the application is for an individual permit; the proposed permit 
allows only residential-strength discharges, which will not incapacitate the 
treatment systems; and the permit requires annual certification of operations and 
maintenance by a properly qualified person. The requirements in subparagraph 
(8)(c)(C)(iii) of the rule do not apply. 

1. Proposed facilities will have less cumulative impact to groundwater than 
either the facilities they replace or individual onsite systems. 

The proposed facilities will reduce cumulative impacts on groundwater by 
improving wastewater treatment. Connecting RV sewer hook ups to the new 
septic systems and drainfields will commingle lower strength wastewater from 
gray water sources (showers, sinks) with more concentrated RV toilet, or "black 
waste"(i.e. toilet waste) to improve treatment. Dilution helps treat black wastes, 
and the bacteria in black wastes helps treat detergents found in gray water. 
Increasing septic tank volumes will also improve treatment by increasing 
wastewater detention times. Finally, the shallow pressurized-distribution 
drainfields will evenly distribute effluent throughout the drainfields and make 
nutrients more available for plant uptake and less likely to flow directly to 
groundwater. 

2. Social and economic benefits of the new facilities outweigh any environmental 
impacts. 

Improving the Fishermen's Bend recreation site will help maintain the local 
economic and social benefits derived from the federal recreation site. 
Fishermen's Bend attracts 30,000 visitors per year to experience the North 
Santiam River area, adds tourist dollars to the local communities, and employs 
eight recreational staff at the BLM. The proposed improvements to the site will 
bring construction jobs to the area for the duration of the project. 

The Department has not identified any negative environmental impacts from the 
proposed wastewater treatment facilities. As noted above, the proposed facilities 
will improve wastewater treatment and reduce potential groundwater impacts. 
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Department 
Recommend 
-a ti on 

The Department has determined that BLM has satisfied applicable requirements 
for the proposed permit in the three basin rule at OAR 340-041-0350(8)( c ). The 
Department recommends that the Commission make the findings requested for 
permit issuance. 

Attachments Attachment A: Three Basin Rule, OAR 340-041-0350 
Attachment B: DEQ Policy, 3-Basin Rule Implementation 
Attachment C: Written response in support of draft permit from Salem Public 
Works 
Attachment D: Permit Evaluation Report 
Attachment E: Final WPCF Permit 
Attachment F: Groundwater/Surface Water Impact Study 

Approved: 

Section: 

Div~> 
Report Prepared By: Randy Trox, RS 
Phone: (541)686-7838 ext. 230 
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340-041-0350 

The Three Basin Rule: Clackamas, McKenzie (above RM 15) & the North Santiam 

(1) In order to preserve or improve the existing high quality water for municipal water supplies, 
recreation, and preservation of aquatic life, new or increased waste discharges must be 
prohibited, except as provided by this rule, to the waters of: 

(a) The Clackamas River Subbasin; 

(b) The McKenzie River Subbasin above the Hayden Bridge (river mile 15); 

(c) The North Santiam River Subbasin. 

(2) Except as otherwise provided for in this rule, this rule becomes effective and applies to all 
permits pending or applied for after the date of filing with the Secretary of State. 

(3) Special Definitions. The following special definitions apply to this rule: 

(a) "Waste Discharges" are defined to mean any discharge that requires and NPDES permit, 
WPCF permit, or 401 Certification. Individual on-site sewage disposal systems subject to 
issuance of a construction-installation permit; domestic sewage facilities that discharge less than 
5,000 gallons per day under WPCF permit; biosolids land applied within agronomic loading rates 
pursuant to OAR chapter 340, division 50; and reclaimed domestic waste water land applied at 
agronomic rates pursuant to OAR chapter 340, division 55 are excluded from this definition. 

(b) "Existing Discharges" are defined as those discharges from point sources which existed prior 
to January 28, 1994; 

(c) "Existing Facilities" are defined as those for which construction started prior to January 28, 
1994. Where existing facilities are exempted from requirements placed on new facilities, the 
exemption applies only to the specific permit(s) addressed in the subsection which allows the 
exemption; 

(d) "New" NPDES and WPCF permits are defined to include permits for potential or existing 
discharges which did not previously have a permit, and existing discharges which have a permit, 
but request an increased load limitation; 

(e) "Agronomic Loading Rate" means the application ofbiosolids or reclaimed effluent to the 
land at a rate which is designed to: 

(A) Provide the quantity of plant nutrients, usually nitrogen, needed by a food crop, feed crop, 
fiber crop, cover crop or other vegetation grown on the land; and 
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(B) Minimize the quantity of nitrogen or other nutrients from land applied materials that pass 
below the root zone of the crop or vegetation grown on the land to groundwater. 

(f) "Biosolids" means solids derived from primary, secondary, or advanced treatment of domestic 
wastewater which have been treated through one or more controlled processes that significantly 
reduce pathogens and reduce volatile solids or chemical stabilize solids to the extent that they do 
not attract vectors. This term refers to domestic wastewater treatment facility solids that have 
undergone adequate treatment to permit their land application; 

(g) "Reclaimed Wastewater" means treated effluent from a domestic wastewater treatment 
system which, as a result of treatment, is suitable for a direct beneficial purpose or a controlled 
use that could not otherwise occur. 

(4) To respond to emergencies or to otherwise avoid imminent serious danger to public health or 
welfare, the Director or designee may allow lower water quality on a short-term basis. 

(5) The Director or a designee may renew or transfer NPDES and WPCF permits for existing 
facilities. Existing facilities with NPDES permits may not be granted increases in their permitted 
mass load limitations. The following restrictions and exceptions apply: 

(a) The Department may conduct an inspection prior to permit renewal. Existing sources with 
general permits that are found not to qualify for a general permit, and who wish to continue 
discharging, must apply for an individual permit; 

(b) Fish hatcheries (General Permit 300) and log ponds (General Permit 400) are required to 
apply for an individual permit at the time of permit renewal; 

(c) Additional industrial, confined animal feeding operations, or domestic waste loads that are 
irrigated on land at agronomic rates or that otherwise meet the conditions of section (7) of this 
rule is not be considered to be an increase in the permitted wasteload. 

(6) The Director or a designee may issue the following General Permits or Certifications subject 
to the conditions of the Permit or Certification: 

(a) Stormwater construction activities (General Permits 1200C and 1200CA); 

(b) Underground storage tank cleanups using best available treatment technology (General 
Permit 1500); 

(c) Non-contact cooling water (General Permit 100); 

(d) Filter backwash (General Permit 200); 

(e) Boiler blowdown water (General Permit 500); 
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(f) Suction dredging (General Permit 700) only in portions of the basins that are not designated 
as Scenic Waterways under ORS 390.805 to 390.925; 

(g).Federal Clean Water Act Section 401 water quality certifications. 

(7) Long-term general and individual storm water permits may be allowed as required by State 
and/or Federal law. The following requirements apply: 

(a) New stormwater discharge permit holders must maintain a monitoring and water quality 
evaluation program that is effective in evaluation of the in-stream water quality impacts of the 
discharge; and 

(b) When sufficient data is available to do so, the Department will assess the water quality 
impacts of stormwater discharges. Within a subbasin, if the proportion of total degradation that is 
contributed by the stormwater is determined to be significant compared to that of other permitted 
sources, or if the Department determines that reducing degradation due to stormwater is cost­
effective when compared to other available pollution control options, the Department may 
institute regulatory mechanisms or modify permit conditions to require control technologies 
and/or practices that result in protection that is greater than that required Statewide. 

(8) Industrial waste discharge sources, confined animal feeding operations, and domestic sewage 
treatment facilities must meet the following conditions: 

(a) No NPDES permits for new industrial or new confined animal feeding operation waste 
discharges, or new domestic sewage treatment facilities may be issued, except as allowed under 
sections (3), (4), (5), and (6) of this rnle; 

(b) The Department may issue WPCF permits for new industrial or confined animal feeding 
operation waste discharges provided: 

(A) There is no waste discharge to surface water; and 

(B) All groundwater quality protection requirements of OAR 340-040-0030 are met. Neither the 
Department nor the Commission may grant a concentration limit variance as provided in OAR 
340-040-0030, unless the Commission finds that all appropriate groundwater quality protection 
requirements and compliance monitoring are met and there will be no measurable change in the 
water quality of the surface water that would be potentially affected by the proposed facility. For 
any variance request, a public hearing must be held prior to Commission action on the request. 

(c) The Department may issue WPCF permits for new domestic sewage treatment facilities 
provided there is no waste discharge to surface water and provided: 

(A) All groundwater quality protection requirements of OAR 340-040-0030 are met. Neither the 
Department nor the Commission may grant a concentration limit variance as provided in OAR 
340-040-0030, unless the Commission finds that all appropriate groundwater quality protection 
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requirements and compliance monitoring are met and there will be no measurable change in the 
water quality of the surface water that would be potentially affected by the proposed facility. For 
any variance request, a public hearing must be held and the permit application will be evaluated 
according to paragraphs (B) and (C) of this subsection; 

(B) The Commission finds that the proposed new domestic sewage treatment facility.provides a 
preferable means of sewage collection, treatment and disposal as compared to individual on-site 
sewage disposal systems. To be preferable, the Commission must find that one of the following 
criteria applies: 

(i) The new sewage treatment facility will eliminate a significant number of failing individual 
on-site sewage disposal systems that cannot be otherwise reliably and cost-effectively repaired; 
or 

(ii) The new sewage treatment facility will treat domestic sewage that would otherwise be treated 
by individual on-site sewage disposal systems, from which the cumulative impact to 
groundwater is projected to be greater than that from the new facility; or 

(iii) If an individual on-site sewage disposal system, or several such systems, would not normally 
be utilized, a new sewage treatment facility may be allowed if the Commission finds that the 
social and economic benefits of the discharge outweigh the possible environmental impacts. 

(C) Applicants for domestic wastewater WPCF permits must meet the following requirements: 

(i) Application must be for an individual permit; and 

(ii) The proposed discharge must not include wastes that incapacitate the treatment system; and 

(iii) The facility must be operated or supervised by a certified wastewater treatment plant 
operator as required in OAR 340-049-0015, except as exempted by ORS 448.430; and 

(iv) An annual written certification of proper treatment and disposal system operation must be 
obtained from a qualified Registered Sanitarian, Professional Engineer, or certified wastewater 
treatment system operator. 

(9) The Environmental Quality Commission may investigate, together with any other affected 
State agencies, the means of maintaining at least existing minimum flow during the summer low 
flow period. 

(10) In order to improve water quality within the Yamhill River subbasin to meet the existing 
water quality standard for pH, the following special rules for total maximum daily loads, waste 
load allocations, load allocations and program plans are established: 

(a) After completion of wastewater control facilities and program plans approved by the 
Commission under this rule and no later than June 30, 1994, no activities may be allowed and no 
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wastewater may be discharged to the Y arnhill River or its tributaries without the authorization of 
the Commission that cause the monthly median concentration of total phosphorus to exceed 70 
ug/l as measured during the low flow period between approximately May 1 and October 31 *** 
of each year; 

(b) Within 90 days of adoption of these rules, the Cities of McMinnville and Lafayette must 
submit a program plan and time schedule to the Department describing how and when they will 
modify their sewerage facility to comply with this rule; 

( c) Final program plans will be reviewed and approved by the Commission. The Commission 
may define alternative compliance dates as program plans are approved. All proposed final 
program plans must be subject to public hearing prior to consideration for approval by the 
Commission; 

(d) The Department will within 60 days of adoption of these rules distribute initial waste load 
allocations and load allocations to the point and nonpoint sources in the basin. These allocations 
are considered interim and may be redistributed based upon the conclusions of the approved 
program plans. ***Precise dates for complying with this rule may be conditioned on physical 
conditions (i.e., flow, temperature) of the receiving water and may be specified in individual 
permits or memorandums of understanding issued by the Department. The Department may 
consider system design flows, river travel times, and other relevant information when 
establishing the specific conditions to be inserted in the permits or memorandums of 
understanding. 

Stat. Auth.: ORS 468.020, 468B.030, 468B.035, 468B.048 
Stats. Implemented: ORS 468B.030, 468B.035, 468B.048 
Hist.: DEQ 17-2003, f. & cert. ef. 12-9-03 
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Summary 

Three Basin Rnle 
OAR 340-041-470 

1/28/03 

DEQ has not always implemented the Three Basin Rule (3-B Rule) with respect to permitting of large 
onsite systems in the Three Basin areas. The rule, as interpreted and consistent with the plain language 
reading and the informal input from the Assistant Attorney General, requires EQC review of all "new" or 
expanded or improved WPCF-OS treatment facilities proposals. DEQ has not wanted to take all new or 
increased on-site systems to the Environmental Quality Commission (EQC) in cases of potential public 
health hazards and because of the perception that the EQC review process would be time consuming for 
permits that should have limited or no environmental impact. 

History and Background 

The 3-B Rule originally addressed only surface water discharges iu the three sub-basins: Clackamas, 
McKenzie and North Santiam. The rule was substantially rewritten during 1994 and was adopted by the 
EQC on February 16, 1995. The reworked version included regulations for WPCF as well as NPDES 
permits. 

During the same time period, Division 71 on-site rules were also being extensively rewritten, with a new 
provision that put large septic systems >2500 gallon per day or combination of systems on the same 
property with a total flow of >2500, as well as repaired or expanded large septic systems under DEQ 
operational WPCF permits and it moved WPCF regulations into Division 71. These reworked Division 
71 rules took effect on April I, 1995, two months after the EQC adopted the 3-B Rule. Prior to April I, 
1995, the owners of existing large facilities with multiple systems of <5000 each but with total flows> 
5000 gallon per day not under WPCF permit could repair their failing septic systems through a county­
issued, construction installation permit. These sewage treatment facilities would not have been subject to 
the 3-B Rule. 

Discussion 

Renewed or transferred NPDES or WPCF Permits 
The 3-B Rule already allows DEQ to renew or transfer NPDES or WPCF permits without going through 
EQC review. 

New Expanded or Improved NP DES or WPCF Permits 
The 3-B Rule requires EQC review of all applications for new or expanded or improved domestic sewage 
treatment facilities large enough (5000 gpd) to be subject to the 3-B rule. The Assistant Attorney 
General's informal view was that there is a substantial risk that DEQ would lose in court if the 
Department were to approve a WPCF system on behalf of the Commission without the benefit of a formal 
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written delegation. However, tbere may be some latitude available in making a determination of which 
applicants are subject to the part of the rule requiring EQC review. 

The 3-B rule requires EQC review, not necessarily for new WPCF permits, but for new sewage treatment 
facilities over 5000 gpd. The Assistant Attorney General suggested that existing treatment plants could 
be placed under WPCF permit without EQC review. He also said that repairs of system components 
could also be authmized without EQC review. However, a plant upgrade, expansion, or rebuild in 
another area would require EQC review. Since failed septic systems are normally "repaired" by building 
new drainfield and/or a treatment plant, most "repair" WPCF applications would in fact require EQC 
review. Likewise, any improvements to treatment at a WPCF-permitted existing plant would need prior 
EQCreview. 

3 BASIN RULE SUMMARY OAR 340-041-0470 

Specifically prohibited permits: Exceptions: 
New NPDES permits for • Short-term lowering of WQ to respond to emergency 
Industrial, situations, 
CAPO or • Individual NPDES permits for existing log ponds and 
Domestic STPs fish hatcheries at time of renewal of general permits 
(7)(a) 300&400 

• Industrial, CAPO or domestic waste land application at 
agronomic rates 

• New General Permits 1200C, 1200CA, 1500, 100, 200, 
500, 700 (outside designated scenic waterways) 

• CW A Section 401 Certifications 

• General and individual stormwater permits 

Specifically prohibited permits: Existing means construction was started before 1/28/1994 
NPDES permits that allow increased 
mass load limitations for existing 
sources 
(2)(d), (7)(a) 
Specifically allowed permit actions by 
DEQ: 
Renewal or transfer of existing NPDES 
or WPCF permits, 
New WPCF permits for STPs less than 
5000 gpd, 
Individual onsite systems 
(2)(a) 
Permits DEQ may issue without Conditions: 
approval by EQC: • No discharge to surface water and 
New industrial or CAPO WPCF • Meet all GW requirements 
permits 
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(7)(b) 
Permits DEQ may issue after approval Conditions: 
byEQC: • No discharge to surface water, 
New domestic STPIWPCF • EQC finding that STP is a preferable to individual 
(7)(c) onsite systems, and 

• Individual permit 

• Certified operator 

• Annual reporting 
Permits not specifically addressed: EQC should review and approve these permits per AG 
Repair of individual onsite system 
(>5000 gpd) under WPCF, 
Improved treatment at STP 

In order for DEQ to issue some permits, the EQC must make specific findings. In order to get a decision 
from the EQC, the draft permit and recommendations for findings should be treated within DEQ as if it 
were a standard agenda item for the EQC. This means that it will likely take about 6 months after the 
permit is finalized before it can be issued. Attached is a flow chart of the internal process. 
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3 Basin Permit Approval 
Process 

Develop Permit Proposal 

Gather data and resolve issues 
Consult 
Draft permit 
Schedule public comment (hearings optional) 
Prepare Notice package 

Provide Notice of Proposed Permit 

Prepare and review draft Notice pckg 
Publish notice of proposed pennit . Mail to lists & interested parties 
Conduct comment process (hearings optional) 
Revise permit in response to comment 

Approve Permit 

Prepare and review draft EQC staff report 
Director approves EQC staff report 
Submit EQC Staff Report & attachments to EOG 
EQC approves permit 

Total Time 

1/03 

4 

Planning Timeframes 

1 -12 months 

2- 7 months 

2- 6 months 

5 - 25 months 



OMEAL Y Mikell 

From: 
Sent: 
To: 
Cc: 
Subject: 

Dear Bob: 

bobv on behalf of Libby Barg [Lbarg@mail.open.org] 
Wednesday, October 22, 2003 7:47 AM 
Bob Vaught 
Sophia Hobet 
Fishermen's Bend Recreation Site WPCF-Otak Project No. 11388A 

Thank you for sharing with the City of Salem Public Works Operations 
information on Fishermen's Bend Recreation Site WPCF-Otak Project No. 
11388A. The application for the permit and the Draft WPCF Permit from 
the DEQ has been reviewed by City staff and we concur with the BLM and 
DEQ that the replacement wastewater system will be a substantial 
improvement over the current systems at the site. The following 
technical comments are presented for your review: 

1. On sheets 7 and 10, it is not clear if there are drainage ditches 
near the effluent disposal fields. If there are drainage ditches 
nearby, the design engineer should show on the drawings that the 
effluent disposal fields meet the minimum setback requirements from all 
ditches. 
2. Consider using a "Vent-o-mat" type ARV to reduce possible failures. 

Please let me know if you have any questions, 

Libby Barg 
~ater Quality and Treatment Supervisor 
City of Salem Public Works 
phone: 503-361-2224 
fax: 503-588-6480 
lbarg@open.org 
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OREGON DEPARTMENT OF ENVIRONMENTAL QUALITY 

WATER POLLUTION CONTROL FACILITIES (WPCF) PERMIT 
EVALUATION 

i •l :(•1 
State of Oregon 
Department of 
Environmental 
Quality 

Permittee: 

Source Contact: 

Source Location: 

County: 

Permit Writer: 

Proposed Action: 

Introduction 

January 13, 2004January 13, 2004 

USDOI - Bureau of Land Management 
1717 Fabry Road, SE 
Salem, OR 97306 
File Number: 112546 

Jay Grant I Telephone Number: (503) 897-2406 

27300 North Santiam Highway, Mill City 
-

Marion 

Randy Trox, RS I Eugene Office 

New I Application No.: 984205 I Date Received: 8/05/03 

Under Oregon Administrative Rule Chapter 340 Division 71Section130 (15) [OAR 340-71-
130(15)], any system or combination or systems located on the same property or serving the 
same facility with a total sewage flow design capacity greater than 2,500 gallons a day shall be 
constructed and operated under a renewable WPCF permit issued pursuant to OAR 340-71-162 
from the Department of Environmental Quality (DEQ). It further states that WPCF permits are 
required for sandfilter and aerobic systems that serve a commercial facility, all Holding Tanks, 
Recirculating Gravel Filter (RGF) systems, and aerobic systems that do not meet the 
requirements of OAR 340-71-220 and 340-71-345. Other systems that are not described in OAR 
340-71 and 73 may also be considered. 

OAR 340-71-130(16) states that owners of existing systems, except holding tanks, are not 
required to apply for a WPCF permit until such time as a system repair, correction, alteration, or 
expansion is necessary. 

Fishermen's Bend Recreation Site is a day use park and campground that opened in 1963. The 
BLM has received funding to improve the wastewater systems, much of it original to the facility. 
The proposed replacement wastewater systems will meet current Oregon standards and be a 
substantial improvement to what is currently in use. Improvements to the recreation site include 
replacing some of the gray water sumps with new units that are connected to the new septic 
system, and adding RV dump stations to each camp site. 
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F T D ac1 itv escnot10n 
Total Peak Design Flow 18,730 Gallons per day ofFacilitv 
Number of Systems 5 
Water Sunnly PWS#90633 

s #001 ;vstem 
Date Constructed Prooosed soring 2004 
System Type Pressurized Distribution 
Peak Design Flow 10,520GPD 
Septic Tank Size 2 X 1,000 gallon septic tanks, 1X1,500 gallon septic tank, 1X4,000 

gallon septic tank, 2 X 5,000 gallon septic tank, 1 X 15,000 gallon 
drainfield dosing tank 

TvpeofDF Pressurized Distribution 
Drainfield (DF) 50' 1150 GPD. Refer to the site suitability report conducted on June 19, 
sizing criteria 2003 by Zan Ewing of Marion County. 
Lineal Feet of DF 3,507 
Facilities Served Overnight camping area, River Loop Area 

s # 002 iv stem 
Date Constructed Prooosed soring 2004 
Svstem Tvoe Pressurized Distribution 
Peak Design Flow 6,750GPD 
Septic Tank Size 1 X 5,000 gallon septic tank, 1 X 5,000 gallon septic dosing tank, 1 X 

10,000 gallon drainfield dosing tank 
TvpeofDF Pressurized Distribution 
Drainfield (DF) 50' 1150 GPD. Refer to the site suitability report conducted on June 19, 
sizing criteria 2003 by Zan Ewing of Marion County. 
Lineal Feet of DF 2,250 
Facilities Served Steelhead Group Camp, Trout Group Camp, Firs Picnic Area, Cedars 

Picnic Area 

s t #003 ;vs em 
Date Constructed Proposed soring 2004 
System Type Pressurized Distribution 
Peak Design Flow l,OOOGPD 
Septic Tank Size 2,000 GPD minimum (unknown at this time) 
TypeofDF Pressurized Distribution 
Drainfield (DF) 50' 1150 GPD. Refer to the site suitability report conducted on June 19, 
sizing criteria 2003 bv Zan Ewing of Marion Countv. 
Lineal Feet of DF 333 
Facilities Served Laundry facility with 2 washing machines (not for oublic use) 

s #004 iystem 
Date Constructed Prooosed soring 2004 
Svstem Tvoe Pressurized Distribution 
Peak Design Flow 260GPD 

2 



Attachment D 
Agenda Item H, Action Item: ELM Fisherman's Bend septic system permit approval 
February 6, 2004 EQC Meeting 

Septic Tank Size 1,000 gallons minimum (unknown at this time) 
Type ofDF Pressurized Distribution 
Drainfield (DF) 50' 1150 GPD. Refer to the site suitability report conducted on June 19, 
sizin2 criteria 2003 by Zan Ewing of Marion County. 
Lineal Feet of DF 87 
Facilities Served Shoo building with 8 emolovees and 1 RV host site with full hook uos 

s t #005 >YS em 
Date Constructed Proposed spring 2004 
Svstem TvPe Pressurized Distribution 
Peak Desi2n Flow 200GPD 
Septic Tank Size 1,000 gallons minimum (unknown at this time) 
TvPe ofDF Pressurized Distribution 
Drainfield (DF) 50' 1150 GPD. Refer to the site suitability report conducted on June 19, 
sizin2 criteria 2003 by Zan Ewing of Marion County. 
Lineal Feet of DF 67 
Facilities Served 2 RV host sites with full hook ups 

Unique Operating Conditions 

• None 

Groundwater 

• A Groundwater I Surface Water review was completed by a Department hydrogeologist and 
it was concluded that there is a low potential to adversely impact groundwater and surface 
water. The permittee is not required to sample and monitor the groundwater for potential 
impacts. 

Compliance History 

• This is an existing source that requires a WPCF permit in order to upgrade and expand. There 
are no documented compliance issues. 

PERMIT DISCUSSION 

Schedule A - Waste Disposal Limitations For Each System 
• The Maximum Daily Peak flow and Influent and Effluent maximum concentration limits are 

listed for each system. 
• All wastewater shall be distributed into a soil absorption facility. 
• No substances that would be detrimental to the system or groundwater are to enter the system. 
• No activities shall be conducted that could cause an adverse impact to potential beneficial uses 

of groundwater. 
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Schedule B - Minimum Monitoring and Reporting Requirements for each System 
• Monitoring parameters and frequencies are based on the Department monitoring matrix for 

Systems # 001 & 002. Systems 003 - 005 are below the minimum size threshold for 
monitoring standard systems. 

• An annual monitoring and maintenance report is required to be submitted January 15, of each 
year. 

Schedule C - Compliance Conditions and Schedules 
• None 

Schedule D - Special Conditions 
• An approved Operation and Maintenance (O&M) Plan is required to be followed. 
• Reporting and resampling requirements within 14 days when there is a concentration limit 

violation. 
• The system must not cause any adverse impact to groundwater. 
• All septage/sludge must be managed by a licensed pumper. 
• The drainfield and replacement areas must be planted with grass, maintained and protected. 
• Annual written certification of proper treatment and disposal system operation shall be obtained 

from a qualified Registered Sanitarian, Professional Engineer, or certified wastewater treatment 
system operator. 

Schedule F - General Conditions 
This Schedule contains General Conditions and Definitions that are applicable to all WPCF 
permits in Oregon. 

Public Participation 
• A 30 day public notice is not required for systems with a design flow of greater than 20,000 

gallons per day pursuant to Oregon Administrative Rule 340-045-0027 (2)(C). However, the 
facility is located in the North Santiam sub basin which has an additional requirement 
prescribed by OAR 340-041-0470 (3 Basin Rule) for final approval by the Environmental 
Quality Commission (EQC). DEQ policy for WPCF applications in the 3 Basin Rule area 
requires a public comment period. 
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Expiration Date: 
Permit Number: 
File Number: 112546 
Page 1 of 8 Pages 

WATER POLLUTION CONTROL FACILITIES PERMIT 

Department of Environmental Quality 
Western Region - Eugene Office 

1102 Lincoln Street, Suite 210, Eugene, OR 97401 
Telephone: (541) 686-7838 

Issued pursuant to ORS 468B.050 
ISSUED TO: 

USDOI - Bureau of Land Management 
1717 Fabry Road, SE 
Salem, OR 97306 

SYSTEM TYPE AND LOCATION: 
On-Site Sewage Treatment and Disposal 

Fishermen's Bend Recreation Site 
27300 North Santiam Highway 
Mill City 

Located on: Twp.09S, R.02E, Sect.25,Tax 
Lot # 400 @ Lat: 44° 45' 27"N, Long: 
122° 30' 33"W 

SOURCES COVERED BY THIS PERMIT: 

Type of Waste System 
Domestic Sewage 001-

005 

Method of Treatment/Disposal 

Pressurized Distribution 
Drainfield(s) 

RIVER BASIN INFORMATION: 
Basin: Willamette 
Sub-Basin: North Santiam 
LLID: 
River Mile: 
County: Marion 

Nearest surface stream which would receive 
waste if it were to discharge: North Santiam 
River 

Issued in response to Application No. 984205 received August 5, 2003. This permit is issued 
based on the Land Use Compatibility Statement issued by Marion County dated July 15, 2003. 

Greg Farrell, On-site Manager 
Western Region 

PERMITTED ACTIVITIES 

Date 

Until this permit expires or is modified or revoked, the permittee is authorized to construct, 
install, modify, or operate a wastewater collection, treatment, control and disposal system in 
conformance with all the requirements, limitations, and conditions set forth in the attached 
schedules as follows: 
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Page 
Schedule A - Waste Disposal Limitations .......................................................... 2 
Schedule B - Minimum Monitoring and Reporting Requirements .................... 3 
Schedule C - Compliance Conditions and Schedules ......................................... -
Schedule D - Special Conditions ..................................................................... 3-4 
Schedule E - Not Applicable ............................................................................... -
Schedule F - General Conditions .................................................................... 4-7 

Discharge of untreated or partially treated sewage or septic tank effluent directly or indirectly 
onto the ground surface or into surface waters constitutes a public health hazard and is 
prohibited. This permit does not relieve the permittee from responsibility for compliance with 
any other applicable federal, state, or local law, rule or standard. 

SCHEDULE A 

Waste Disposal Limitations 

1. The permittee is authorized to operate and maintain a domestic sewage treatment and 
disposal facility consisting Standard soil absorption drainfield(s) which has(have) been 
constructed in accordance with plans and specifications approved by the Department 
and the following conditions: 

a) The average daily sewage flow to the drainfield(s) should be approximately fifty 
percent (50%) of the maximum daily or peak flow to the treatment system. The 
maximum daily flow shall not exceed the following unless otherwise approved by 
the Department: 

System Maximum Daily Flow 
001 10,520GPD 
002 6,750GPD 
003 1,000 GPD 
004 260GPD 
005 200GPD 

b) The effluent from the septic tank(s) to the drainfield(s) shall not exceed the 
f ll o owmg maximum concentrations: 

Parameter Limitation 

BODS 300 mg/] 
Greases and Oil 25 mg/I 
TSS 150 mg/I 
TKN 150 mg/l 
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c) No discharge to surface waters is permitted. All wastewater shall be distributed into 
a soil absorption facility so as to prevent: 

1) Surfacing of wastewater on the ground surface, surface runoff or subsurface 
drainage through drainage tile. 

2) The creation of odors, fly and mosquito breeding and other nuisance 
conditions. 

3) The overloading of land with nutrients or organics. 

2. No cooling water, air conditioner water, water softener brine, groundwater, oil, hazardous 
materials, roof drainage, storm water nmoff, or other aqueous or non-aqueous substances 
which are, in the judgment of the Department, detrimental to the performance of the 
system or to groundwater, shall be discharged into the sewage treatment system, unless 
specifically approved in writing by the Department. 

3. No activities shall be conducted that could cause an adverse impact on existing or potential 
beneficial uses of groundwater. 

SCHEDULEB 

Minimum Monitoring and Reporting Requirements 

1. System Monitoring Requirements 
The permittee shall monitor the operation and efficiency of all treatment and disposal 
facilities. Sampling and measurements taken as required herein shall be representative of the 
nature of the wastewater, and shall be taken at peak usage during operation of the system. 
Unless otherwise agreed to in writing by the Department of Environmental Quality, data 
collected, and submitted shall include but not necessarily be limited to the following 
parameters and minimum frequencies: 

a. 
Systems 001& 002: Effluent from the septic tank(s) to the drainfield(s) 

Item or Parameter Minimum Freouencv Tvne of Sample 
Flow,GPD Monthly Average Measurement or calculation 

based on meter readings 
Flow Meter Calibration Verification 

Annually 

BODs Grab 
Semi-annually 

TSS Semi-annuallv Grab 
Grease and oils Semi-annually Grab 
TKN Semi-annually Grab 
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b. 

c. 

Operations and Maintenance Activities 

The permittee shall record in writing all observations of operation and maintenance 
activities, as required by the Department approved Operation and Maintenance manual, on a 
monthly basis. 

Solids Management 

The permittee shall maintain a record of the pumping dates and quantity (in gallons), of 
solids/wastewater pumped, and what licensed sewage disposal service company pumped the 
solids/wastewater, as well as the final disposal location and transfer locale (if applicable). 

2. Reporting Procedures 
Monitoring, maintenance practices, solids handling, and results shall be reported on Department 
approved forms. The reporting period is the calendar year. Reports must be submitted to the DEQ 
office listed on the face page of this permit by January 15 following the reporting period. 

SCHEDULED 
Special Conditions 

1. The permittee shall maintain on file a complete Operation and Maintenance (O&M) Plan 
approved by the Department. The permittee shall operate, manage and implement preventative 
maintenance practices or corrections at the frequencies required in the Department approved 
O&M Plan. Any changes to the plan must be approved by the Department. 

2. In the event that the a concentration limit, as specified in Schedule A, to the drainfield is 
exceeded, the permittee shall within fourteen (14) working days of receipt of the analytical 
results: 

a) Report the results to the Depat1ment; 

b) Resarnple to verify the results; and 

c) In the event that the resarnpling confirms a concentration limit violation, within 
thirty (30) days of confirmation, the permittee shall submit to the Department a 
corrective action plan to reduce the waste strength so that the concentration limits 
are not violated. Upon Department approval, the plan shall be implemented by the 
permittee. 

3. All septage/sludge shall be managed by a licensed sewage disposal service as defined in Oregon 
Administrative Rule 340-71-100. 
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4. A deep-rooted, permanent grass cover shall be maintained on the drainfield area(s) at all times 
and periodically cut to ensute maximum infiltration and evapotranspiration rate. 

5. The drainfield area(s) including replacement area(s) shall not be subject to activities that would, 
in the opinion of the Department, adversely affect the soil or the functioning of the system. This 
includes, but is not limited to, vehicular or animal traffic, filling or cutting, covering the area 
with asphalt or concrete, or subjecting the area to excessive saturation. 

6. Annual written certification of proper treatment and disposal system operation shall be obtained 
from a qualified Registered Sanitarian, Professional Engineer, or certified wastewater treatment 
system operator. 

7. The permittee shall not be required to perform a formal hydrogeologic characterization or 
preliminary groundwater monitoring duting the term of this permit provided that the facilities 
are operated in accordance with the permit conditions, and there are no apparent adverse 
groundwater quality impacts (complaints or other indirect evidence) resulting from the facility's 
operation. If warranted, the Department may evaluate the need for or require a full assessment 
of the facility's impact on groundwater quality and if necessary may reopen this permit to 
include groundwater monitoring parameters. 

8. An adequate contingency plan for prevention and handling of spills and unplanned discharges 
shall be in force at all times. The permittee shall immediately notify the DEQ office listed on the 
face page of this permit and the local County Health Department of any occurrence of surfacing 
sewage. If a spill does occut that reaches or threatens to reach public waters, the permittee shall 
immediately notify Oregon Emergency Response (OERS) at 1-800-452-0311. 

SCHEDULEF 

General Conditions 

SECTION A.· STANDARD CONDITIONS 

1. Property Rights 

The issuance of this permit does not convey any property rights in either real or personal 
property, or any exclusive privileges, nor does it authorize any injury to private property 
or any invasion of personal rights, nor any infringement of Federal, State, or local laws, 
or regulations. 

2. Liability 
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The Department of Environmental Quality, its officers, agents, or employees shall not 
sustain any liability on account of the issuance of this permit or on account of the 
construction or maintenance of facilities because of this permit. 

3. Permit Actions 

After notice by the Department, this permit may be modified, suspended, or revoked in 
whole or in part during its term for cause including but not limited to the following: 

a. Violation of any term or condition of this permit, any applicable rule or statute, or 
any order of the Commission; 

b. Obtaining this permit by misrepresentation or failure to disclose fully all relevant 
facts. 

4. Transfer of Permit 

This permit shall not be transferred to a third party without prior written approval from 
the Department. Such approval may be granted by the Department where the transferee 
acquires a property interest in the permitted activity and agrees in writing to fully comply 
with all the terms and conditions of this permit and the rules of the Commission. A 
transfer application and filing fee must be submitted to the Department. 

5. Permit Fees 

The permittee shall pay the fees required to be filed with this permit application and to be 
paid annually for permit compliance determination as outlined in the Oregon 
Administrative Rules. 

SECTION B. - OPERATION AND MAINTENANCE OF POLLUTION CONTROLS 

1. Proper Operation and Maintenance 

The permittee shall at all times maintain in good working order and properly operate as 
efficiently as possible all treatment or control facilities or systems installed or used by the 
permittee to achieve compliance with the terms and conditions of this permit. 

2. Standard Operation and Maintenance 

All waste collection, control, treatment, and disposal facilities shall be operated in a 
manner consistent with the following: 

a. At all times, all facilities shall be operated as efficiently as possible and in a 
manner which will prevent discharges, health hazards, and nuisance conditions. 

b. All screenings, grit, and sludge shall be disposed of in a manner approved by the 
Department such as to prevent any pollutant from such materials from reaching 
any waters of the state, creating a public health hazard, or causing a nuisance 
condition. 
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c. Bypassing of untreated waste is generally prohibited. No bypassing shall occur 
without prior written permission from the Department except where unavoidable 
to prevent loss of life, personal injury, or severe property damage. 

3. Noncompliance and Notification Procedures 

In the event the permittee is unable to comply with all the conditions of this permit 
because of surfacing sewage, a breakdown of equipment or facilities, an accident caused 
by human error or negligence, or any other cause such as an act of nature, the permittee 
shall: 

a. Immediately take action to stop, contain, and clean up the unauthorized 
discharges and correct the problem. 

b. Immediately notify the Department's Regional office, so that an investigation can 
be made to evaluate the impact and the corrective actions taken and determine 
additional action that must be taken. 

c. Within 5 days of the time the permittee becomes aware of the circumstances, the 
permittee shall submit to the Department a detailed written report describing the 
breakdown, the actual quantity and quality of resulting waste discharges, 
corrective action taken, steps taken to prevent a recurrence, and any other 
pertinent information. 

Compliance with these requirements does not relieve the permittee from responsibility to 
maintain continuous compliance with the conditions of this permit or the resulting 
liability for failure to comply. 

4. Wastewater System Personnel 

The permittee shall provide an adequate operating staff which is duly qualified to carry 
out the operation, maintenance, and monitoring requirements to assure continuous 
compliance with the conditions of this permit. 

SECTION C. - MONITORING AND RECORDS 

1. Inspection and Entry 

The permittee shall, at all reasonable times, allow authorized representatives of the 
Department of Environmental Quality to: 

a. Enter upon the permittee's premises where a waste source or disposal system is 
located or where any records are required to be kept under the terms and 
conditions of this permit; 

b. Have access to and copy any records required to be kept under the terms and 
conditions of this permit; 
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c. Inspect any treatment or disposal system, practices, operations, monitoring 
equipment, or monitoring method regulated or required by this permit; or 

d. Sample or monitor at reasonable times, for the purpose of assuring permit 
compliance or as otherwise authorized by state law, any substances or parameters 
at any location. 

2. Averaging of Measurements 

Calculations for all limitations which require averaging of measurements shall utilize an 
arithmetic mean, except for bacteria which shall be averaged as specified in the permit. 

3. Monitoring Procedures 

Monitoring must be conducted according to test procedures specified in the most recent 
edition of Standard Methods for the Examination of Water and Wastewater, unless 
other test procedures have been approved in writing by the Department and specified in 
this permit. 

4. Retention of Records 

The permittee shall retain records of all monitoring and maintenance information, 
including all calibrations, copies of all reports required by this permit, and records of all 
data used to complete the application for this permit, for a period of at least 3 years from 
the date of the sample, measurement, report or application. The Director may extend this 
period at any time. 

SECTION D. - REPORTING REQUIREMENTS 

I. Plan Submittal 

Pursuant to Oregon Revised Statute 468B.055, unless specifically exempted by rule, no 
construction, installation or modification of disposaf systems, treatment works, or 
sewerage systems shall be commenced until plans and specifications are submitted to and 
approved in writing by the Department. All construction, installation or modification 
shall be in strict conformance with the Department's written approval of the plans. 

2. Change in Discharge 

Whenever a facility expansion, production increase, or process modification is 
anticipated which will result in a change in the character of pollutants to be discharged or 
whicli will result in a new or increasea discharge that will exceed the conditions of this 
permit, a new application must be submitted together with the necessary reyorts, plans, 
and specifications for the proposed changes. No change shall be made unti plans have 
been approved and a new permit or permit modification has been issued. 

3. Signatory Requirements 

All applications, reports or information submitted to the Department shall be signed and 
certified by the official applicant of record (owner) or authonzed designee. 

SECTION E. - DEFINITIONS 
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1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

20. 

21. 

BOD5 means five-day biochemical oxygen demand. 

TSS means total suspended solids. 

FC means fecal coliform bacteria. 

NHrN means Ammonia Nitrogen. 

N03-N means Nitrate Nitrogen. 

N02-N means Nitrite Nitrogen. 

TKN means Total Kjeldahl Nitrogen. 

Cl means Chloride. 

TN means Total Nitrogen. 

mg/L means milligrams per liter. 

ug/L means micrograms per liter. 

kg means kilograms. 

GPD means gallons per day. 

MGD means million gallons per day. 

The tenn "bacteria" includes but is not limited to fecal coliform bacteria, total coliform 
bacteria, and E. coli bacteria. 

Total residual chlorine means combined chlorine forms plus free residual chlorine. 

Grab sample means an individual discrete sample collected over a period of time not to 
exceed 15 minutes. 

Composite sample means a combination of samples collected, generally at equal intervals 
over a 24-hour period, and apportioned according to the volume of flow at the time of 
sampling. 

Week means a calendar week of Sunday through Saturday. 

Month means a calendar month. 

Quarter means January through March, April through June, July through September, or 
October through December. 
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Bill Mason, R.G., Senior Hydrogeologist 

Attachment F: Agenda Item H Groundwater/Surface Water Impact Evaluation, 
Bureau of Land Management (BLM) - Fishermen's Bend Recreation Site Water 
Pollution Control Facilities (WPCF) Permit 

For the Department to proceed with the proposed Fishermen's Bend WPCF permit, the 
Commission must find that the new facilities: 1) meet all groundwater quality protection 
requirements outlined in OAR 340-040-0030, 2) the new facilities provide a preferable means of 
sewage collection, treatment and disposal, and 3) that the applicant meets specific WPCF permit 
requirements. 

The purpose of this memorandum is to evaluate the potential effect of the proposed wastewater 
treatment system improvements at the BLM Fishermen's Bend Recreation site on groundwater 
and on surface water. The evaluation includes: 1) how treatment system improvements will reduce 
the volume of contaminants migrating to groundwater, 2) a review of existing groundwater and 
surface water analytical data under the current system configuration, 3) a comparison of the system 
flows to estimated groundwater underflow volumes, and 4) a comparison of the relative volume of 
groundwater discharging to surface water. 

Proposed Treatment System Improvements: The BLM is proposing improvements to their 
facilities in late summer 2004, but is not proposing to add any spaces or further develop the site. 
The recreation site was originally established in 1963 and most of the existing facilities were 
established then. 

The biggest improvements that will serve to further enhance the protection of groundwater and 
surface water will be: 

1) Combining sewage effluent from different uses (gray waste and black waste, e.g.) for better 
treatment efficacy; 

2) Increasing septic tank sizes which will also improve treatment by increased septic-tank 
detention time; and 

3) Using shallow (-12 inches cover) pressurized distribution drainfields which by evenly 
distributing throughout the drainfields will make nutrients more easily available for plant 
uptake. 

The net effects of these improvements will be to reduce the amount of contaminants such as nitrate 
reaching groundwater. 



Attachment F 
Agenda Item H 
February 6, 2004 
Page 2 of2 

Existing Data: The well log for the BLM water supply well indicates that the subsurface soils 
consist primarily of silty sand and gravel, and that the well yield was 325 gallons per minute with 
a drawdown of 43 over 5 hours. The well is located near at least three existing drainfields. Data 
collected over the past 6 years for the Oregon Health Division has indicated that nitrate 
concentrations have not exceeded 1 mg/l. Based on the area topography, groundwater flow is 
expected to be toward the North Santiam River. 

Surface water data assembled by the City of Salem for the years 2000 through fall 2003 indicate 
that average nitrate concentrations in the North Santiam decreased from 0.12 mg/I to 0.08 mg/l 
in the stream reach from Mill City to Mehama (i.e., past the Fishermen's Bend site). This 
demonstrates that even with an existing system that was not designed to minimize discharge to 
groundwater (and then to surface water via groundwater flow to the river), there has not been an 
impact to the river. 

Nitrate is what groundwater hydrologists term a "conservative tracer", meaning that it tends to 
move through the subsurface at the same rate as groundwater. Because coliform bacteria are not 
expected to move as far or as fast in groundwater as nitrate, the surface water nitrate data indicate 
that it is unlikely that there would be bacterial contamination from this site reaching the river in 
measurable concentrations. 

Groundwater discharge to surface water: Based on an overly conservative comparison of the 
relative volumes of treatment system discharge to the lowest North Santiam River flow (i.e., if 
the peak effluent discharge were to enter the river directly at the lowest river stage), there is no 
impact expected on the river based on groundwater discharge to surface water (see attached 
spreadsheet). 

Likelihood of groundwater impacts above protective levels: Using a conservative mass balance 
approach to estimating nitrate concentrations in groundwater (see attached spreadsheet), the new 
system will be unlikely to pose an impact to groundwater above the levels established in 340-
040-0030. However, because there is a great deal of uncertainty in the estimated effluent 
volumes, we recommend that we periodically review the effluent volume data that will be 
collected as a part of the new permit. If the data indicate that the flow are considerably higher 
than predicted, we should assess the need for groundwater monitoring to confirm that the system 
is not posing a threat to groundwater. 

Conclusion: DEQ staff conclude that the treatment system improvements will reduce the volume 
of contaminants migrating to groundwater; existing data demonstrate that the existing system is not 
posing a threat to the North Santiam River; and that the new system will be unlikely to pose a an 
impact to groundwater above the levels established in 340-040-0030. 



Fishermen's Bend Screening Evaluation for WPCF Permit 
Attachment F 

Maximum Potential Nitrate Concentrations in Groundwater (annual basis) 

I= Average volume of effluent·= 

I for 5 month season = 

nw = nitrogen concentration in effluent = 

d = denitrification fraction in soil = 

A= drainfield area= 

Ravg =Average rainfall over drainfietd = 
R =Average rainfall recharge in area over drainfie!d = 

nb = background nitrate data value in rainfall or groundwater= 

Er= average evapotranspiration over drainfield = 

9100 gpd 
i 82487 ft3 

40 mg/I 
0.25 unit!ess 

28200 ft2 

66 in/yr 

30 in/yr 

1 mg/I 
99538 ft;j 

Ve =Volume of effluent migrating to groundwater= I minus Er 

K =hydraulic conductivity (calc below)= 4i8.5 gpd/tt2 

Hydraulic Conductivity Calculation (Jacob method) 

Given that T = transmissivity = Kb 

Solving for dd iteratively using above equation, dd = 

Op= Pump discharge= 

dd =water level drawdown = 
b =mixing thickness of aquifer= 

t =time pumped= 
r = well radius = 
S = storativity = 

dd=(264Q/(Kb)) log ( ( o .3 Ks;t)/( r's)) 

ne = effective porosity = 
i = gradient = 

A2 = cross~sectional area in aquifer= 

Distance nitrate travels per year= Ki/ne = 

Vg =Volume of groundwater downgradient of drainfield = 

Rd = downgradient recharge from rainfall = 

nv =Transport & mixing in vadose zone= {Venw{i ~d)+Ravgnb)/(Ve+Ravg) = 

na =Transport and mixing in aquifer= ((V 9+Ravg)nv+V 9nb)/(Ve+Ravg+V 9) = 

n1 =add downgradient rainfall recharge =((V 0+R+V 9)n2+Rdnb)/(V 0+R+Ve+Ravg+Rd) = 

The final number represents a conservative value for a groundwater concentration at a 
compliance point located 100 ft downgradient of the drainfield. It is conservative because 
it does not include horizontal dispersion, mixing in the area below the drainfie!d, and 
nitrogen uptake by plants over the drainfield. These would all act to additionally decrease 
the groundwater concentration. 

325 gpm 
43 ft 
20 ft 

5 hr 
8 in 

7.50E~02 unitless 

43 ft 

0.2 unitless 
O.OOi unitless 
i0800 ft~ 

102.2 ft 

220703 ft3 

i37939 ft3 

11.1 mg/I 

6.2 mg/I 

5.0 mgn 

Data Source 

1217 ft3/d Permit application 

155100 ft3 

70500 ft' 

82948 ff! 

Typical "residential" strength value 

Hantzsche and Finnemore, 1992 

Estimated from plans; 540 ft X 52 ft, approx. 

Mehama staf1on, i 948 ~ i 966; Oregon Climate Service data. 

USGS, 2002 
Hantzsche and Finnemore, i 992 

Rainfall minus average recharge, based on USGS, 2002 data 

56 ft/d Calculated from water well report pump test 

0.21 d 
0.7 ft 

From Water well report 

From water well report 
Conservative value chosen as approx. 20% of aquifer thickness 
From water well report 
From water well report 
Typical unconfined value 

Typical value 
Typical value 

Width of drainfietd times aquifer mixing thickness (540 ft X 20 ft) 

540 ft x 102.2 ft x 20 ft x 0.2 

Volumetric basis using Hantzsche and Finnemore, 1992 

Final groundwater concentration 



Maximum Potential Concentration in Surface Water 

Lowest flow in the North Santiam during the period 9/90 to 9/01 
Maximum effluent volume 
Maximum background nitrate concentration in surface water 
Downstream concentration after groundwater mixes with surface water 
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682 cfs 
18730 gpd 

0.12 mg/I 
0.1217 mg/I 

Oregon Water Resources Dept. 
0.02898 cfs Permit Value 

City of Salem data 
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Agenda Item I, Action Item: Request from U.S. Fish and Wildlife Service for a 
Waiver to the Total Dissolved Gas Water Quality Standard on the Columbia 
River, February 6, 2004 EQC Meeting 

Proposed Action The U.S. Fish and Wildlife Service has petitioned the Enviromnental 
Quality Commission (EQC) for a waiver to the State's total dissolved gas 
water quality standard. This waiver will enable water to be spilled at 
Bonneville Dam to assist outmigrating fall chinook from the Spring Creek 
National Fish Hatchery, located on the mainstem Columbia River four 
miles west of the Hood River/White Salmon toll bridge. The petition 
requests a waiver from the standard of 110 percent of saturation relative to 
atmospheric pressure for a ten-day period in March 2004. For this period, 
the Service is seeking a total dissolved gas standard of 120 percent 
saturation as measured in the tailrace of Bonneville Dam, and 115 percent 
as measured at the fixed monitoring station at Camas/Washougal. The Fish 
and Wildlife Service is proposing to release 7. 5 million juvenile fall 
Chinook salmon smolts from the hatchery in March 2004. Spilling water 
over the Bonneville Dam spillway is designed to maximize survival past the 
dam. 

Key Issues 

Background on the waiver request and an evaluation of this petition is 
presented in Attachment A 

Summary of 2003 Spill 

Spill over Bonneville Dam was heavily constrained in 2003 due to low water 
conditions and hydropower system demands. A total of 36 hours of spill for 
the hatchery release was undertaken from the evening on March 10, 2003 
until the morning of March 12, 2003. The average spill rate was 52 cubic 
feet per second (kcfs) with an average total dissolved gas saturation of 104.4 
percent The maximum reading at the Warrendale gauge was 106.6 percent 
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Public Input 

EQCActiou 
Alternatives 

Agenda Item I, Action Item: Request from U.S. Fish and Wildlife Service for a Waiver to the Total 
Dissolved Gas Water Quality Standard on the Columbia River, February 6, 2004 EQC Meeting 

Monitoring in 2004 

Physical monitoring of total dissolved gas saturation will be conducted by 
the U.S. Geological Survey as in previous years. Data will be collected 
hourly and will be available for public review on the Internet at 
http://www.nwd-wc.usace.army.miVTMT/wgwebpage/mainpage.htm. 

The U.S. Fish and Wildlife Service is not proposing to conduct biological 
monitoring, relying instead on the considerable body of data that supports its 
contention that there is no harm to migrating or resident fish for exposures at 
the proposed levels. The Administrative Rules that enable the EQC to grant 
a waiver require that biological monitoring occurs in order to demonstrate 
that no harm is occurring as a result of the increased total dissolved gas 
saturation. DEQ is recommending that ifthe EQC wishes to consider 
granting this waiver, that it require biological monitoring as has occurred in 
the past. 

Duration of Waiver 

In 2003, the EQC granted a five-year waiver to the U.S. Army Corps of 
Engineers for its systemwide operations. In issuing its Public Notice, DEQ 

· solicited comment from the public on extending this requested waiver to the 
U.S. Fish and Wildlife Service for a similar duration. No comments were 
received on this issue. DEQ is recommending that the EQC extend this 
waiver to coincide with the duration of the Corps of Engineers' waiver 
granted last year. The Corps' multi-year waiver was granted on the basis of 
the very low incidence of gas bubble trauma detected from extensive 
biological monitoring since 1995, and in recognition ofDEQ's resources and 
priorities. Granting this multiyear waiver request will meet the USFWS's 
projected needs each year. 

The Department issued a notice to the public of receipt of this application on 
October 31, 2003. Public comment was solicited until December 3, 2003, 
and a public hearing was held on December 1, 2003. Two written comments 
were received, and these are summarized at Appendix B. 

The EQC has two alternatives for action: 

1. Approve the request with or without conditions. In order to take this 
action, the EQC must make the four affirmative findings detailed in 
Attachment C; 
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Department 
Recommendation 

Attachments 

Available Upon 
Request 

2. Decline to approve the petition. In this case, the EQC could decide that 
alternative methods of fish migration are available, such as barge 
transportation, or releasing additional fish from the hatchery. See 
Attachment A, for a description and analysis of these alternatives. 

The Department recommends that the EQC grant this petition by adopting the 
findings, and imposing the conditions contained in the Draft Order at 
Attachment D. 

A. Summary of Application and Supporting Documentation 
B. Summary of Public Input 
C. Oregon Administrative Rule Relating to the Total Dissolved Gas Water 

Quality Standard 
D. Draft Order Approving the U.S. Fish and Wildlife Service's Request 

for a Waiver 

U.S. Fish and Wildlife Service's Request 

Approved: 

Section: .4:r; ,r wcLJ 

tiff!: ( ~ort :::.:ocll Hfililiog 
Division: 

Phone: (503) 229-5284 



ATTACHMENT A 

Summary of Application and Supporting Information 

Background 

Petitions for waivers to the State's total dissolved gas standard have been considered by 
the EQC since 1994. Petitions originate from two sources. The major petition (not this 
one) is for a lower Columbia River systemwide operation between April 1 and August 31 
each year. This is submitted by the U.S. Army Corps of Engineers and is designed to 
meet the requirements of NOAA Fisheries' Biological Opinion Reasonable and Prudent 
Alternative actions to protect threatened and endangered salmonid species transiting the 
river. In 2003, the EQC granted a five-year waiver to the Army Corps for its systemwide 
spill operations and required an annual report to the Department. This report covers the 
previous spill season and describes compliance with the waiver, the incidence of gas 
bubble trauma, and the efforts made by the Corps to ensure fish passage while meeting 
the water quality standard. 

The second petition (the current one) is received from the U.S. Fish and Wildlife Service 
and covers the operation of the Spring Creek National Fish hatchery located on the 
Columbia River mainstem four miles west of the Hood River/White Salmon toll bridge. 
The Service conducts three releases from the hatchery - in March, April and May each 
year. The April and May releases are covered by the waiver granted to the U.S. Army 
Corps of Engineers. Hence the separate petition for the month of March. 

Total dissolved gas (air) is introduced into water as a result of small air bubbles being 
entrained as water plummets across the spillway of a dam. These small bubbles are 
carried to depth in the spilling basin immediately below the spillway. The greater 
hydostatic pressure in the spilling basin collapses these bubbles until they are eventually 
forced into solution. The difficulty with this arises when fish take this water up as a 
normal part ofrespiration. If, in so doing, a fish continues to swim at the depth at which 
the water is taken in, no problems occur. However, if a fish swims higher in the water 
column (at a lower pressure gradient), the air comes out of solution in the fish's tissue 
causing the piscine equivalent of the bends in humans. At high levels this can be lethal. 

Under state law, the EQC approves water quality standards to protect beneficial uses of 
state waterways, including standards that protect aquatic life. Administrative rules 
provide a mechanism for the EQC to grant a waiver under specified circumstances. See 
Attachment C for the wording of the administrative rule. The EQC's granting of a waiver 
to the total dissolved gas standard on the Columbia River requires the balancing of 
biological harm to fish through elevated total dissolved gas levels against the benefits to 
fish passage from higher spill levels. 
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U.S. Fish and Wildlife Service's Request 

Although the Spring Creek National Hatchery fish are not endangered species, they play 
an important role in helping protect Endangered Species Act listed fish. The 7.5 million 
juveniles due to be released make up a large proportion of the fish to be caught under the 
United States/Canada treaty allocations. Additionally, these fish are important for the 
near-shore fisheries off the coasts of Oregon and Washington, and in the Columbia River, 
most notably the Buoy Ten fishery. 

In the absence of these hatchery fish, a disproportionate number of endangered species 
can be expected to be taken. The Canadian ocean fisheries are managed under harvest 
quota, time and area regulations. Because both Spring Creek Hatchery fish and 
endangered Snake River fish intermingle off the west coast of Vancouver Island, greater 
numbers of hatchery fish in the United States/Canada Treaty area will result in fewer 
endangered Snake River fish being caught. Similarly, endangered Snake River fish are at 
greater risk if there is any reduction in Spring Creek Hatchery production. Historically, 
Spring Creek National Hatchery fish contributed nine percent of the catch off the west 
coast of Vancouver Island, and 27 percent of the catch off the Washington and northern 
Oregon coasts armually. Spring Creek Hatchery fish have contributed as much as 65,600 
fish to tribal fisheries and 41,500 fish annually to non-tribal fisheries in the Columbia 
River in the past. In 1999, fall chinook produced at the hatchery contributed about 
26,500 fish to commercial and sport fisheries in the Columbia River. The treaty Indian 
harvest was about 21,900 fish, and the in-river sport catch was about 4,400 fish. A 
further 200 fish were taken incidentally in prosecution of the non-Indian commercial 
sturgeon fishery. 

In recent years both federal and state governments have reduced hatchery production for 
the Columbia River due to Congressional reductions in Mitchell Act funding. These 
reductions have forced the closure of some hatcheries, with the result that the Spring 
Creek National Hatchery is the sole producer of tule fall chinook remaining open above 
Bonneville Dam. These closures make the Spring Creek contribution even more 
important. 

Spill for the Spring Creek National Hatchery release was first requested in 1995 because 
of the low fish guidance efficiency (the number offish guided away from turbine intakes) 
at the Bonneville Dam second powerhouse. 

Justification for the Waiver 

A fish passage efficiency of 80 percent is targeted for the Spring Creek National 
Hatchery release. According to NOAA Fisheries calculations, for a river flow of200 
thousand cubic feet per second, spills of 45, 80 and 150 thousand cubic feet per second 
would result in fish passage efficiencies of 54, 63 and 72 percent respectively. According 
to the U.S. Army Corps of Engineers, spills of 45, 80 and 150 thousand cubic feet per 



second would result in total dissolved gas levels of 110, 115, and 120 percent saturation 
respectively. These calculations are presented in Table 1. 

Table 1: Estimated Bonneville Spillway Flows, Total Dissolved Gas Levels, Fish Passage Efficiency, 
and Increase in Fish Snrvival. 
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During previous spill events, both physical and biological monitoring have occurred. 
Physical monitoring has been required to ensure compliance with the water quality 
standard waivers. Biological monitoring has been required to demonstrate that the higher 
total dissolved gas levels have not adversely impacted fish. Biological monitoring 
occurring since 1995 has shown extremely low levels (one to two percent at most) offish 
showing any signs of gas bubble disease. Incidences of gas bubble disease can be 
expected to be low due to the limited exposure time for these fish. They are exposed to 
elevated total dissolved gas levels for a short duration, and only one episode. 

Sub-lethal effects, such as difficulty with the fresh-water/salt-water transition or 
increased susceptibility to predation from northern pike-minnow have not been 
documented. But, again, due to the short duration and single episode, significant sub- · 
lethal effects are not expected. 

Alternatives and Evaluation 

The U.S. Fish and Wildlife Service has considered alternatives to spill at Bonneville 
Dam. These include transporting smolts below Bonneville Dam, and releasing more fish. 

Transporting Juvenile Fish 

The alternative of transporting juvenile fish from the hatchery and releasing them 
downstream from Bonneville Dam has been considered. Potentially loading fish in 
barges and releasing them below Bonneville Dam could result in increased survival. 
Certainly, it would alleviate the effects of turbines, elevated total dissolved gas and 
predation. However, this has been evaluated, and a very high percentage of adult fish 
strayed to other hatcheries. Also, adult return rates to the Spring Creek National 
Hatchery were significantly lower from the barged group. The goal for returns to the 
Spring Creek National Hatchery is 7,000 fish. This number is required to provide enough 
fish for spawning. Straying of fish to other streams or facilities may lead to the Spring 
Creek National Hatchery falling short of this target. 

The Spring Creek National Hatchery has been in operation sufficiently long (over 100 
years) for its fish to have developed into a unique group. The U.S. Fish and Wildlife 



Service, along with state and tribal fisheries managers are trying to maintain the genetic 
integrity of this group. Supplementing the Spring Creek National Hatchery with fish 
from other hatcheries (either of Spring Creek origin, or not) runs the risk of diluting the 
unique characteristics of these fish. 

Releasing More Fish 

Based on the notion that there are going to be mortalities at Bonneville Dam if this 
waiver is not approved, the argument has been advanced that the U.S. Fish and Wildlife 
Service should simply release more fish. In this way, despite increased mortality, the 
required number of fish could be assured. 
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Due to the capacity of the hatchery, and hatchery operation, this is not a possibility. The 
Spring Creek National Hatchery makes three releases per year, in March, April and May. 
Under this schedule, not all fish are released in March. Those that remain behind grow to 
take over the space vacated by the March release. Similarly, only a portion of the fish is 
released in April, and the remaining fish grow to occupy the vacated space. This latter 
group is released in May. This schedule fully utilizes the physical capacity of the 
hatchery, as well as its water supply and waste treatment facilities. This schedule has 
been followed to reduce the risk from low returns from any one release. Fish released in 
April and May are able to pass Bonneville Dam under the auspices of the Corps of 
Engineers total dissolved gas waiver that has been considered separately by the EQC. 

Competition Between Spring Creek National Hatchery Fish and Endangered Snake River Salmon 

Interactions between wild fish and hatchery fish have been blamed for thinning the 
genetic diversity of wild fish, and for increased competition for food and habitat. Spring 
Creek National Hatchery fish are expected to pose little competitive risk to wild Snake 
River salmon. The main reason for this is the difference in migration timing. Because 
passage to the sea for Spring Creek National Hatchery fish is short, the timing of the 
release assures that hatchery fish either completely miss or only slightly overlap with 
Snake River sahnon. Spring Creek Hatchery fish are physiologically ready to migrate 
and move out of rearing areas in the Columbia River quickly. It is possible that hatchery 
and wild fish compete with one another for food in the ocean, although the size of the 
marine environment, coupled with the fact that there are billions of juveniles migrating in 
the ocean minimize the impact of this interaction. 

Structural Changes at Bonneville Dam 

The U.S. Army Corps of Engineers is completing construction of a fish collection facility 
at Bonneville Dam utilizing what was previously the ice and trash sluiceway. It is hoped 
that this facility will enable the passage of greater numbers of fish, obviating the need for 
as great a quantity of spill as in the past. The U.S. Fish and Wildlife Service is proposing 
specific research studies in 2004 to evaluate the efficacy of this facility for Spring Creek 
National Hatchery smolt survival. However, in the future it is hoped that this facility, in 
conjunction with hatchery management that may be able to delay the first release will 
preclude the need for these waivers. 
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Monitoring 

As noted in the Staff Report, U.S. Fish and Wildlife Service is not proposing biological 
monitoring in conjunction with this request. The Department is satisfied that no harm 
will occur in conjunction with this spill, particularly in light of the very long data series 
that exists since 1994, and also the fact that it is a single exposure. However, the 
administrative rule that enables the EQC to grant such a waiver requires that biological 
monitoring will take place to demonstrate no harm. Further, each water year is different 
and biological monitoring from year to year helps build up a picture of biological impacts 
across a range of water conditions. The Department recommends that the U.S. Fish and 
Wildlife Service implement a biological monitoring program as it has in the past. This 
requires seining on two non-successive days, and examining fins and lateral lines for 
signs of gas bubble trauma. 

Duration of the Waiver 

In 2003, the EQC granted a multi-year waiver to the U.S. Army Corps of Engineers for 
the systemwide spill program. While the U.S. Fish and Wildlife Service requested only a 
one-year waiver for 2004, the Department solicited input from the public on a similar 
duration waiver for the U.S. Fish and Wildlife Service to recognize the very low 
incidence of gas bubble trauma detected in migrating smolts and resident species since 
1994, and to reflect DEQ's resources and priorities. No comment was received on this 
matter. 



ATTACHMENT B 

Summary of Public Comment 

A public hearing was held on December 1, 2003 at 10:00 a.m. at the State Office 
Building, 800 NE Oregon Street, Portland, OR 97232. Two people attended, but neither 
offered testimony. Subsequently, two written comments were received, and these are 
summarized below. 

James D. Ruff, NOAA Fisheries 

NOAA Fisheries supports the request from the U.S. Fish and Wildlife Service. This will 
be the first year of operation for the Second Powerhouse Comer Collector. This facility 
will skim six kcfs of flow from the second powerhouse forebay. NOAA Fisheries 
anticipates a high juvenile passage efficiency through this facility. The U.S. Fish and 
Wildlife Service is proposing studies in 2004 to evaluate the efficacy of the comer 
collector for passing Spring Creek Hatchery smolts. 

NOAA Fisheries is satisfied that the proposed biological and physical monitoring that 
will accompany this waiver will be protective of incubating Endangered Species Act­
listed chum salmon redds below Bonneville Dam. 

Olney Patt, Jr., Columbia River InterTribal Fish Commission 

The value of hatchery versus wild salmon is difficult to determine. The State has an 
obligation to the Tribes, under which there is no differentiation as between wild and 
hatchery produced salmon. A failure to approve the waiver for the Spring Creek National 
Fish Hatchery release will result in a significant loss of juvenile salmonids. Denial of the 
waiver in 2000 would have resulted in the loss of 1,654 tule adults to the treaty and non­
treaty harvests. A similar loss will occur this year if this waiver is not granted. An 
agreement has been reached to begin outplanting Spring Creek National Fish Hatchery 
tule juveniles into under-seeded tributaries in the Bonneville pool, and lower Columbia 
River. Tule production has been reduced in recent years due to low adult returns to the 
Columbia River. 

Every additional salmon adult available for Tribal harvest is critical from a cultural 
viewpoint. Tribal members are dependent on these fish for ceremonial and subsistence 
purposes. Tule fall Chinook are a very important source of winter protein for Tribal 
members. Much of the salmon has been removed from the Tribes and distributed to 
others in the form of flood control, navigation, irrigation and municipal development. As 
a result Tribal people have experienced elevated poverty and death rates relative to the 
general population. 

Both the Independent Scientific Advisory Board and the NOAA Fisheries' 2000 
biological opinion found that 120 percent saturation of total dissolved gas was 
conservative and not harmful to salmon in the river. Additional research shows that gas 
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bubble disease incidence was very low at in-river saturations of 125 percent. In terms of 
delayed mortality from exposure to elevated total dissolved gas levels, estimates at 
Bonneville Dam for fish that proceeded concurrently via turbines, bypass systems, and 
spill were 18, 20, and 4 percent respectively. Further, survival improves with increased 
spill even at levels up to 125 percent saturation. Spawner-to-spawner analyses show that 
survival improved in years with greater spill quantities. 



ATTACHMENT C 

Oregon Administrative Rule, OAR 340-41- 525 (2)(n) 

(A) The concentration of total dissolved gas relative to atmospheric pressure at the 
point of sample collection shall not exceed 110 percent of saturation, except when 
stream flow exceeds the ten-year, seven-day average flood. However, for hatchery 
receiving waters and waters of!ess than two feet in depth, the concentration of 
total dissolved gas relative to atmospheric pressure at the point of sample 
collection shall not exceed 105 percent of saturation; 

(B) The Commission may modify the total dissolved gas criteria in the Columbia 
River for the purpose of allowing increased spill for salmonid migration. The 
Commission must find that: 

(i) Failure to act would result in greater harm to salmonid stock survival through 
in-river migration than would occur by increased spill; 

(it) The modified total dissolved gas criteria associated with the increased spill 
provides a reasonable balance of the risk of impairment due to elevated total 
dissolved gas to both resident biological communities and other migrating 
fish and to migrating adult and juvenile salmonids when compared to other 
options for in-river migration of salmon; 

(iii) Adequate data will exist to determine compliance with the standards; and 

(iv) Biological monitoring is occurring to document that the migratory salmonid 
and resident biological communities are being protected. 

(C) The Commission will give public notice and notify all known interested parties and 
will make provision for opportunity to be heard and comment on the evidence 
presented by others, except that the Director may modify the total dissolved gas 
criteria for emergencies for a period not exceeding 48 hours; 

(D) The Commission may, at its discretion, consider alternative modes of migration. 



ATTACHMENT D 

Draft Order Approving U.S. Fish and Wildlife Service's Request 

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

In the matter of the U.S. Fish and 
Wildlife Service's request to 
spill water to assist out-migrating 
Spring Creek Hatchery salmon smolts 

( 
( 
( 
( 

ORDER 

WHEREAS the Department of Environmental Quality received a request from the U.S. Fish and 
Wildlife Service dated October 2, 2003, to adjust the Total Dissolved Gas Standard as necessary 
to spill water over Bonneville Dam on the Columbia River to assist out-migrating Spring Creek 
Hatchery tule fall Chinook smolts, for a ten-day period in March 2004; 

WHEREAS the public was notified of the request on October 31, 2003, and given the 
opportunity to provide testimony at 10:00 p.m. on December 1, 2003, and the opportunity to 
provide written comments until 5:00 p.m. on December 3, 2003; and 

WHEREAS the Environmental Quality Commission met on February 6, 2004 and considered the 
request, justification and public comment. 

THEREFORE the Environmental Quality Commission orders as follows: 

1. Acting under OAR 340-41-205(2)(n)(B), the Commission finds: 

(i) failure to act will result in more salmonid passage via hydroelectric dam turbines. 
Estimated mortalities from fish passing through turbines is between 11 and 15 
percent. Fish passing over spillways as a result of spill experience two to three 
percent mortality; 

(ii) the balance of risk of impairment to migrating salmonids, resident fish, and other 
aquatic life due to elevated dissolved gas levels needs to be balanced against 
migrating juvenile salmonid mortality from turbine passage. Resident fish and 
aquatic invertebrates in the Columbia River downstream of Bonneville Dam have 
been monitored for signs of gas bubble disease since 1993. A total of 225 fish 
were examined in 2002. Of these 0.3 percent (one fish) showed signs of gas 
bubble disease. This fish exhibited signs of the lowest rank. No signs were 
observed in aquatic macroinvertebrates. Low incidences, as reported above, were 
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detected in migrating juveniles and returning adults when total dissolved gas 
levels were within waiver limits. Higher levels of total dissolved gas saturation 
resulting from involuntary spill have resulted in increased incidence of gas bubble 
disease detected. Given data from past monitoring, at the levels requested, there 
appears to be a reasonable balance between increased survival due to avoidance of 
turbine and bypass system mortalities; 

(iii) the U.S. Fish and Wildlife Service has submitted a physical monitoring plan. The 
U.S. Geological Survey will conduct physical monitoring at the Bonneville Dam 
forebay, and at Camas/Washougal. Hourly data will be posted electronically on 
the U.S. Anny Corps of Engineers' Internet World Wide Web pages. 
hnplementation of the physical monitoring plan will ensure that data will exist to 
determine compliance with the standards for the voluntary spill program; and 

(iv) the U.S. Fish and Wildlife Service has not submitted a biological monitoring plan. 
Iu order to satisfy this finding, the U.S. Fish and Wildlife service should collect 
Juvenile salmonids and resident fish with a beach seine downstream from 
Bonneville Dam and examine them for signs of gas bubble disease on non-paired 
fins and lateral lines. Based on evidence from previous years, few signs of gas 
bubble disease are expected. The sampling will, therefore be confined to two 
non-successive days during the ten-day spill period. No examinations of gill 
lamellae will occur this year due to the variability of results and increased risk to 
fish to due handling for this examination. 

2. The Environmental Quality Commission approves a modification to the Total Dissolved 
Gas standard for spill over Bonneville Dam subject to the following conditions: 

(i) a revised total dissolved gas standard for Bonneville Dam on the Columbia River 
for a continuous ten-day period in March 2004, 2005, 2006 and 2007; 

(ii) a total dissolved gas standard for Bonneville Dam of a daily (12 highest hours) 
average of 115 percent as measured at the Camas/Washougal monitoring station; 

(iii) a further modification of the total dissolved gas standard at Bonneville Dam to 
allow for a daily (12 highest hours) average of 120 percent as measured at tailrace 
monitors below the dam; 

(iv) a cap on total dissolved gas for Bonneville Dam during the spill program of 125 
percent, based on the highest two hours during the 12 highest hourly 
measurements per calendar day; 
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(v) if either 15 percent of the fish examined show signs of gas bubble disease in their 
non-paired fins, or five percent of the fish examined show signs of gas bubble 
trauma in their non-paired fins where more than 25 percent of the surface area of 
the fin is occluded by gas bubbles, whichever is less, the Director will halt the 
spill program; and 

(vi) the U.S. Fish and Wildlife Service is to incorporate the following conditions into 
its program: 

a) incorporation of a biological monitoring program to be performed on not less 
than two non-successive days during the spill program. Resident and 
migrating fish shall be collected by beach seining, and be examined in their 
fins and lateral; lines for signs of gas bubble trauma; 

b) written notice must be furnished to the Department within 24 hours of a 
violation of the conditions of this waiver as it relates to voluntary spill. Such 
notice will include an explanation of the reasons for the violation, actions 
taken to resolve the situation, or if no action is taken, the reasons for no 
action; 

c) provision of a written report of the each year's spill program for the Spring 
Creek National Fish Hatchery release. Such report is to be received by the 
Department no later than December 31 of each year; and 

d) application for any waiver beyond 2007 should be coordinated with the U.S. 
Army Corps of Engineers and should be submitted as a single application on 
behalf of the federal government. 

Dated: ______ _ ON BEHALF OF THE COMMISSION 

Director 
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Item 
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Stephanie Hallock, Director )i , wr 
Agenda Item J, Informational Item: Forest Practices Act Sufficiency Analysis and 
Forest Practices Act Rules being developed by Oregon Department of Forestry, 
February 6, 2004 EQC Meeting. 

The purpose of this informational item is to present a status report on the 
rulemaking and other activities of the Oregon Department of Forestry 
(ODF) under the Forest Practices Act in conjunction with the Forest 
Practices Act Sufficiency Analysis completed in October 2002. The 
Sufficiency Analysis was a collaborative, three year joint effort by the 
Department of Environmental Quality (DEQ) and ODF to determine the 
effectiveness of the Oregon Forest Practices Act in achieving and 
maintaining water quality criteria for temperature, sediment, turbidity, 
aquatic habitat and biocriteria (i.e., aquatic diversity). 

Begun pursuant to a 1998 Memorandum of Agreement between ODF and 
DEQ, the Sufficiency Analysis identified a series of recommendations to 
improve the Forest Practice Act's effectiveness in achieving and maintaining 
water quality standards on Oregon State and private forest lands. The Oregon 
Board of Forestry unanimously accepted the report, and encouraged ODF to 
incorporate its recommendations through appropriate means including 
rulemaking. 

The Sufficiency Analysis identified 12 recommendations that included 
improvements to the implementing rules or guidance of the Forest Practices 
Act and other recommendations under the Oregon Plan for Salmon and 
Watersheds (e.g.; active placement of large wood). ODF has completed 
rulemaking for some of the recommendations and initiated rule development 
for many of the other recommendations and has held as series of stakeholder 
meetings across the State on draft rule language. DEQ has actively 
participated in this rule development process, including attending many of 
the stakeholder and Board of Forestry meetings. 

1/15/2004 
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Next Steps 

In addition to the Sufficiency Analysis, ODF has drawn from two 
stakeholder evaluations of the Forest Practices Act (i.e., the Forest Practices 
Advisory Committee and the Eastside Riparian Functions Advisory 
Committee). Finally, the Independent Multidisciplinary Science Team 
(IMST), formed under the Oregon Plan, conducted an independent 
evaluation of the riparian protections of the Forest Practices Act and came 
to many of the same conclusions as those reached by the Sufficiency 
Analysis and the Forest Practices Act Advisory Committee. 

The Board of Forestry is presently considering all of the recommendations 
from the sufficiency analysis, the advisory committees and the IMST, as 
well as additional recent recommendations. ODF has proposed that the 
Board of Forestry implement some of these recommendations as "voluntary 
measures" rather than incorporating them into their rules as requirements. 
The basis for addressing some of the recommendations through voluntary 
means rather than by rule is the statutory requirement in the Forest Practices 
Act (ORS 527.714) that the Board of Forestry make certain findings before 
adopting its implementing rules. One of these findings is that water quality 
degradation has or will occur if the proposed changes are not made. ODF is 
advocating the use of voluntary measures where it cannot document that 
such degradation has or will occur. In fact, one of the purposes of the 
volunteer measures is to generate the more definitive information in the 
future. 

Voluntary measures under the Oregon Plan have been very successful in 
achieving improved road maintenance and fish passage provisions on 
forestland. 

ODF will seek approval from the Oregon Board of Forestry to go to formal 
rulemaking later this spring. Proposed "voluntary measures" will be 
developed through a collaborative process under the Oregon Plan. 

ODF and the Board will be addressing broader scale concerns and issues 
that have higher degrees of scientific uncertainty, such as watershed scale 
impacts and how to better apply forest practices in the context of dynamic 
ecosystems, through the work underway under the Watershed Research 
Cooperative and its Hinkle Creek Paired Watershed Study and a staff white 
paper titled "Forest Practices 'Protection' on Forestlands in the Context of 
Dynamic Ecosystems." 
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EQC 
Involvement 

Attachments 

Available Upon 
Request 

The Board of Forestry is required by statute to consult with the 
Environmental Quality Commission in adoption of practices and other rules 
to address nonpoint source dischar-ges of pollutants resulting from forest 
operations on forestlands. DEQ's active and ongoing participation with the 
Department of Forestry is considered to fulfill this requirement. Continued 
direct involvement by DEQ staff is essential to ensure that necessary 
findings related to the requirements of ORS 527.714 can be made. DEQ 
staff will keep the Commission informed on the progress of the ODF 
deliberations and if necessary will bring any unresolved issues back to the 
Commission. The Commission may initiate proceedures to petition the 
Board of Forestry to review the Forest Practices Act rules and best 
management practices under ORS 527.765. 

The executive summary from the Sufficiency Analysis, and a table of rule 
concepts are attached for your information. More information will be 
provided during the briefing. 

Copies of the full Sufficiency Analysis are available by contacting Ray Gress 
of ODF at (503) 945-7470 or at the following website: 

. http://www. odf. state. or. us/D NISI 0 NS/protection/forest_practices/ CurrentEv 
ents/Sufficiency Analysis. pdf. 

Approved: 

PPP A Section: 

WQ Division: 

Mark D. CMrles 

Report Prepared By: Mark D. Charles 
Phone: (503) 229-5589 
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Begun pursuant to a 1998 Memorandum of Agreement between ODF and 
DEQ, the Sufficiency Analysis identified a series of recommendations to 
improve the Forest Practice Act's effectiveness in achieving and maintaining 
water quality standards on Oregon State and private forest lands. The Oregon 
Board of Forestry unanimously accepted the report, and encouraged ODF to 
incorporate its recommendations through appropriate means including 
rulemaking. 

The Sufficiency Analysis identified 12 recommendations that included 
improvements to the implementing rules or guidance of the Forest Practices 
Act and other recommendations under the Oregon Plan for Salmon and 
Watersheds. (e.g.; active placement of large wood). ODF has completed 
rulemaking for some of the recommendations and initiated rule development 
for many of the other recommendations and has held as series of stakeholder 
meetings across the State on draft rule language. DEQ has actively 
participated in this rule development process, including attending many of 
the stakeholder and Board of Forestry meetings'. 
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Board of Forestry implement some of these recommendations as "voluntary 
measures" rather than incorporating them into their rules as requirements. 
The basis for addressing some of the recommendations through voluntary 
means rather than by rule is the statutory requirement in the Forest Practices 
Act (ORS 527.714) that the Board of Forestry make certain findings before 
adopting its implementing rules. One of these findings is that water quality 
degradation has or will occur if the proposed changes are not made. ODF is 
advocating the use of voluntary measures where it cannot document that 
such degradation has or will occur. In fact, one of the purposes of the 
volunteer measures is to generate the more definitive information in the 
future. 

Voluntary measures under the Oregon Plan have been very successful in 
achieving improved road maintenance and fish passage provisions on 
forestland. 

ODF will seek approval from the Oregon Board of Forestry to go to formal 
rulemaking later this spring. Proposed "voluntary measures" will be 
developed through a collaborative process under the Oregon Plan. 

ODF and the Board will be addressing broader scale concerns and issues 
that have higher degrees of scientific uncertainty, such as watershed scale 
impacts and how to better apply forest practices in the context of dynamic 
ecosystems, through the work underway under the Watershed Research 
Cooperative and its Hinkle Creek Paired Watershed Study and a staff white 
paper titled "Forest Practices 'Protection' on Forestlands in the Context of 
Dynamic Ecosystems." 
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Board of Forestry to review the Forest Practices Act rules and best 
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EXECUTIVE SUMMARY 

Background 

In recent years, increased attention has been given to the development of Total Maximum Daily 
Loads (TMDLs) and the listing of303(d) water quality limited streams1 in the state of Oregon 
under the Clean Water Act. This has presented riew opportunities for the Oregon Dep<Ui:ment of 
Forestry (ODF) and the Department of Environmental Quality (DEQ) to move forward together 
to address water quality issues on non-federal forestlands. To adequately address these issues, 
the ODF and DEQ have agreed through an April 1998 Memorandum of Understanding (MOU) 
to jointly evaluate the sufficiency of the Forest Practices Act (FP A) to protect water quality. The 
MOU outlines five specific water quality parameters that will be addressed: temperature, 
sedimentation, turbidity, aquatic habitat modification, and hie-criteria. 

The purpose of this sufficiency analysis, as described the MOU (Appendix D) is to determine: 

(a) The adequacy of the FPA pursuant to ORS 527.765 in the achievement and maintenance of 
water quality standards, with due consideration to regional and local variation in effects; 

(b) If forest practices contribute to identified water quality problems in listed water quality 
limited streams; and · · 

( c) If so, to determine whether existing forest practice rules provide sufficient control to assure 
that water quality standards will be met so that waters can be removed from the 303( d) list, 

Consistent with the MOU, water quality parameters not specifically addressed in the sufficiency 
analysis "are generally not attributable to forest management practices as regulated by the 
EPA." Given the lack of any significant information on "other" parameters that might be 
influenced by current practices since the drafting of the MOU, the ODF and DEQ have agreed 
that an evaluation of parameters beyond those specifically listed in the MOU is not warranted at 
the time ofthis evaluation. The intent of the MOU and the focus of this report is cin those 
parameters where it is known that forest practices have in some cases caused documented 
changes in water quality conditions. 

The overall goal of the water protection rules as stated in Oregon Administrative Rules (OAR 
629-635-0100 (7)) is to provide resource protection during operations adjacent to and within 
strea.11s, lakes, wetla.-:tds a.-:td riparian management areas so that, while continuing to grow and 
harvest trees, the protection goals for fish, wildlife, and water quality are met. 

(a) The protection goal for water quality (as prescribed in ORS 527.765) is to ensure 
through the described forest practices that, to the maximum extent practicable, non-point 
source discharges of pollutants2 resulting from forest operations do not impair the 
achievement and mailltenance of the water quality standards . 

1 Water quality limited streams are those waters included on the 303( d) list maintained by the DEQ. These are 
waterbodies currently identified as not meeting water quality standards (see Appendix E) . 
2 Non-point source discharges are those originating from dilfuse sources across the landscape and cannot be traced 
to a single point or descrete activity . 

1 



(b) The protection goal for fish is to establish and retain vegetation consistent with the 
vegetation retention objectives described in OAR 629-640-0000 (streams), OAR 629-
645-0000 (significant wetlands), and OAR 629-650-0000 (lakes) that will maintain water 
quality and provide aquatic habitat components and functions such as shade, large woody 
debris, and nutrients." OAR 629-635-0100 (7) · 

State policy on water pollution control for state and private forestlands originates from the 
Environmental Quality Commission (EQC) and applicable administrative statutes: 

"To protect, maintain and improve the quality of the waters of the state for public water 
supplies, for the propagation of wildlife, fish and aquatic lifeand for domestic, 
agricultural, industrial, municipal, recreational and other legitimate beneficial uses." 
[ORS 468B.015(2)] 

''Implementation of any limitations or controls applying to nonpoint source discharges or 
pollutants resulting from forest operations are subject to ORS 527. 765 and 527.770." 
[ORS 468B.l10 (2)] 

Consistent with these statutes, the FP A is Oregon's water quality standard compliance 
mechanism with respect to forest operations on state and private forestlands: 

"The State Board of Forestry shall establish best management practices and other rules 
applying to forest practices as necessary to insure that to the maximum extent practicable 
nonpoint source discharges of pollutants resulting from forest operations on forestlands 
do not impair the achievement and maintenance of water quality standards established by 
the Environmental Quality Commission for the waters of the state. Such best 
management practices shall consist of forest practices rules adopted to prevent or reduce 
pollution of waters of the state. Factors to be considered by the board in establishing best 
management practices shall include, where applicable, but not be limited to: 

· (a) Beneficial useS of waters potentially impacted; 
(b) The effects of past forest practices on beneficial uses of water; 
( c) Appropriate practices employed by other forest managers; 
( d) Technical, economic and institutional feasibility; and 
(e) Natural variations in geomorphology and hydrology." [ORS 527.765 (1)] 

"A forest operator conducting, or in good faith proposing to conduct, operations in 
accordance with best management practices currently in effect shall not be considered in 
violation of any water quality standards." [ORS 527. 770] 

These Oregon administrative rules are designed to achieve water quality goals consistent with 
the relevant statutes, ORS 468B:015(2), 468B.110 (2), 527.765, and 527.770 cited above. It is in 
this regulatory and policy context that applicable water quality standards and the FP A are 
implemented to address water quality protection for waters of the state. 

Most of the parameters addressed in this sufficiency analysis are inter-related, and forest 
management activities often have the potential to affect more than one parameter at the same 

2 

• 
~ 

4 

• • • t 
I 
I 

• • • • • • • .. .. .. .. 
, .. .. .. .. 
s 



t 

' ' ' l 
' ' It 
' ' ' ' • • • i 

• • t 
t 
t 
t 
t 
t 
t 
t 
t 
t 

• 
• 
• 
• 
I 
I 

time. For example, habitat can be modified with changes in sedimentation and turbidity, and 
sedimentation can influence stream temperature by altering channel dimensions and subsurface 
hydrology, thus affecting the net heat load to the stream. It is logical to take a holistic approach 
and consider water quality conditions as a result of all the parameters interacting collectively 
rather than attempting to consider each parameter wholly independent of the others. Accordingly, 
this report takes a broad approach to examining the sufficiency of the FP A and considers the 
multiple factors and functions by evaluating water quality standards primarily through the FP A 
rule objectives. 

Given the consistency between the FP A and state water quality statutes and their respective 
administrative rules, achieving FP A goals, as articulated in the administrative rules, will ensure 
achieving and maintaining water quality goals and water quality standards to the maximum 

. extent practicable. This sufficiency analysis will therefore consider the adequacy of the rules in 
achieving the objectives and goals of the FP A. If current practices are meeting FP A objectives 
and goals, state water quality standards will be met as well. If the ODF and DEQ find FP A 
objectives and goals are not being met, the BOF will create or modify statewide or regional rules, 
or design other effective measures to address the water quality impairment. 

In analyzing natural resource data and attempting to draw specific cause-and-effect conclusions 
between human activities and natural resource conditions, the quality and/or quantity of data. 
necessary for a high level of scientific certainty is often not available. This effort at evaluating 
the sufficiency of the FP A is no exception. Available data pertinent to direct cause-and-effect 
linkages between the FP A and quantitative water quality conditions is very limited. 

There are at least two general points of view regarding such scientific uncertainty. One is to 
assert that since it cannot be determined with certainty that a set of practices is achieving a given 
water quality standard, a conservative approach should be taken and the rules changed to provide 
a higher level of protection in case a significant risk does, in fact, exist. Another view is to assert 
that since it cannot be determined with certainty that a set of practices is not achieving a given 
water quality standard, there is no reason for a change in practices until further monitoring and/ or 
research can prove that a significant risk does, in fact, exist. Both points of view are valid when 
scientific findings are uncertain, and values and beliefs play a large role in how these points of 
views utilize limited scientific information . 

One task of the ODF and DEQ sufficiency analysis is to present and analyze all ofthe applicable 
science and information. Following the completion of this analysis, the Board of Forestry will 
consider the recommendations in light of the relevant social, economic, and environmental 
context of the FP A. The goal of this approach is to utilize the recommendations so that 
outcomes are consistent with both the scientific information and the existing .socio-economic 
framework of the FP A. · 

Social, Economic, and Environmental Framework 

For the report recommendations to be acted upon following its completion, a review of the legal 
and policy setting, Oregon's forest land base, and forest ecosystem dynamics will need to be 
considered by the Board of Forestry in reviewing the adequacy of the FPA inmeeting water 
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quality standards "to the maximum extent practicable" as defined by state statute. Appendix A 
provides this review and describes the overall context in which the FP A operates. There are 
different environmental, social, and economic implications, depending on the interpretation of 
"maximum extent practicable," and these implications should be considered for this evaluation to 
result in an outcome that does not create unintended negative consequences for resource 
protection. For example, increased forestry regulations in Washington state, combined with 
development pressures, are partly responsible for ten-tiwes the area of forestlands being 
converted to other land uses as compared to Oregon over the last decade. While these increased 
regulations may have resulted in some increase in resource protection for forestlands at a site- ' 
specific level, it may have been at the cost of losing an area of land (400,000 acres) to other uses 
that may not provide as high a level of resource protection as forestlands. Taking into account 
the social, economic, and environmental aspects in evaluating FPA-sufficiency early on can help 
to avoid this type of unintended negative consequence, while also ensuring that statutory 
obligations are met. 

Current Scientific Knowledge 

Appendix B is a review and summary of the current scientific findings and monitoring results 
relevant to specific forest practice issues directly related to achieving water quality goals. Each 
of the water quality parameters that are the subjects of this report are linked to specific forest 
practice issues that address those parameters. The forest practice issues reviewed here ineiude · 
stream temperature, large wood, forest roads, landslides, and fish passage. The technical 
information included in this section of the report is used as the basis of the evaluations and 
recommendations developed in the remainder of this report, and they are referenced accordingly. 

Description of Pollution Control Mechanisms 

Appendix C describes the current pollution control mechanisms implemented to meet or exceed 
current water quality standards. These mechanisms include both the FP A and Oregon Plan 
voluntary measures. They are organized under the same forest practice issues outlined i..11 
AppendixB. 

Evaluation 

The following conclusions apply to all applicable standards (temperature, sedimentation, 
turbidity, aquatic habitat modification, and bio-criteria). 

Site-Specific Evaluation 

Current protection requirements may be inadequate in the following areas: 

• Standards for some medium and small Type F streams in western Oregon may result in short­
term temperature increases at the site level. However, the significance and scope of this 
increase is uncertain, and it may be offset at the landscape scale by other factors. Relevant to 
the habitat modification standard and criteria, large wood potential for some of these streams 
are less than what was assumed under the 1994 rules. 
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• Standards for some small Type N streams may result in short-term temperature increases at 
the site level that may be transferred downstream (this may impact water temperature and 
cold-water refugia) to fish-bearing streams. The significance and scale of this change is 
uncertain, and it may be offset at the landscape scale. Relevant to the habitat modification 
standard and criteria, large .wood potential delivered by debris torrents (typically in areas of 
very steep topography) along these streams may be less than optimal. 

For large Type F streams, shade levels appear to be adequate, and large wood outputs for these 
streams is consistent with that assumed under the 1994 rules. 

With the exception of the issue of wet-weather hauling and steep-slope ground skidding and 
those areas noted above, the FP A appears to be adequate when implemented successfully. 

Holistic Evaluation 

Over time and space the forested landscape changes. Disturbance is an important process for 
maintaining productivity and resetting the environnient, but it can also have a number of impacts 
to water quality parameters. Human activities can alter the frequency and magnitude of 
disturbance relative to historical patterns. While some human activities, like timber harvesting, 
may be more frequent than historical rates of disturbance, harvesting m:;iy also be less intense of 
a disturbance as compared to, for example, historical wildfire. Other impacts, like fire 
suppression, may reduce the frequency of disturbance, but result in somewhat more intense 
disturbances when fires do occur. The frequency and intensity of the event can influence 
vegetative and other disturbance recovery. Human activities to reduce adverse effects, therefore, 
need to be evaluated against historical patterns of disturbance. 

The current distribution of forest stand age classes, the levels of tree stocking in managed 
plantations, and fire suppression have resulted in well-stocked, dense, closed canopy conifer 
stands across a larger portion of the forested landscape than has historically occurred. Thus the 
current rules and practices likely result in an increased level of shade at a landscape scale. At a 
site-specific scale, however, some level of risk exists along some streams, as noted in the next 
section. The significance of this risk in terms of influencing stream temperatures at a watershed 
(or sub-basin) scale is uncertain. 

!vfore arguably, higher conifer stocking levels across the landscape in upland and ripa.-ian areas 
may result in an increased potential for large wood delivery. The likelihood of such additional 
stocking resulting in increased large wood production is dependent upon the harvest levels, 
retained trees, natural mortality aiid other disturbance events. Until the sizes of riparian trees 
increase through normal growth volume may be limited, even though the number of trees may be 
relatively high. Nonetheless, current practices are likely sufficient at a landscape scale. 
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Temzerature 

The following is an evaluation of the temperature standard.by specific stream types and sizes: 

Medium and small Type F streams: Current research and monitoring results show that current 
RMA prescriptions for western Oregon may result in short-term temperature increases on some 
Type F streams; however the significance of the potential temperarirre increases at a watershed 
(or sub-basin) scale is uncertain. 

Small Type N streams: Current research and monitoring results show current practices may 
result in short-term (two to three years) temperature increases on some Type N streams. The 
significance of potential temperature increases on Type N streams to downstream fish-bearing 
streams and at a watershed (or sub-basin) scale is uncertain. 

All other streams: Influences on stream temperatures from shade levels resulting from specific 
BMP prescriptions for the other stream category types have not been assessed due to a lack of 
relevant data. However, in light of the data and findings specific to medii.Jm and small Type F 
streams, and given the higher level of vegetation retention on large Type F streams, it is likely 
that the standard is being met on large Type F streams. 

Sedimentation Standard 

The intent of the sedimentation standard as it applies to the FP A is to minimize soil and debris 
entering waters of the state. (OAR 629-30-000(3)) With the exception of wet-weather road use, · 
complying with the road construction and maintenance rules currently in place is likely to result 
in meeting water quality standards. The rule and guidance recommendations described in the 
next section of this report will work towards ensuring the goals of the FPA and water quality 
standards are being met. 

Turbidity Standard 

Given the lack of quantitative data to specifically address the turbidity numeric standard, the 
turbidity standard is evaluated qualitatively. The intent of the turbidity standard, as it applies to 
the FP A, is to minimize soil and debris entering waters of the state. (OAR 629-30-000(3)). Both 
the FP A and water quality standards are being met when unfiltered surface runoff from road 
construction is entering applicable waters of the state and there is a visible difference in the 
turbidity of the stream above and below the point of delivery of the runoff for less than a two- or 
four-hour duration (depending on the stream grade and with all practicable erosion controls in 
place). When unfiltered surface runoff from general road use is minimized, and/or if all 
applicable BMPs have been applied, both the FP A and water quality standards are being met as 
well. 

With the exception of wet-weather road use, complying with the road construction and 
maintenance rules and guidance currently in place is likely to result in meeting water quality 
standards. The rule recommendations will help improve compliance and implementation of the 
FPA to ensure the goals of the FPA and thus water quality standards are being met. Specific to 
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wet-weather hauling, construction and maintenance standards should be developed for roads at 
risk for sediment delivery. Prohibiting hauling during periods of wet weather on road systems 
that have not been constructed with specific standards for surface materials, drainage systems, or 
other alternatives (paving, increased numbers of cross drains, sediment barriers, settling basins, 
etc.) will also minimize delivery of sediment streams . 

Habitat Modification Standard 

· The FP A standard as it relates to habitat modification is "to grow and retain vegetation [along 
:fish-bearing streams] so that, over time, average conditions across the landscape become similar 
i:o those of mature streamside stands;" and ''to have sufficient streamside vegetation [along non 
:fish-bearing streams] to support :functions and processes that are important to downstream fish 
use waters and domestic water use."(OAR 629-640-0000) 

The following is an evaluation of the habitat modification standard described above by specific 
stream types and sizes: 

Medium and small Type F streams: Monitoring data indicates the assumptions used to determine 
basal area targets for small and medium streams in western Oregon may not be consistent with 
what the RMAs are capable of growing along these streams. The data also shows that 60 percent 
of harvest operations occurring along :fish-bearing streams do not result in management within 
the RMAs. There is a reasonable possibility that, under the current rules, some of these streams 
are not likely to result in the "desired future condition" in a timely manner, as described in the 
goals of the FPA . 

Small Type N streams: There is increasing scientific evidence that small non-fish-bearing 
streams prone to debris flows provide an important source of large wood for downstream fish 
habitat. While these streams are providing some level of :functional large wood inputs and shade 
production under the current rules, the rules were not specifically designed to retain significant 
sources of large wood and shade in these areas. There is a reasonable possibility that, under the 
current rules, some of these streams are not likely to adequately support functions and processes 
important to downstream fish use waters, as described in the goals of the FPA. 

All other streams: Influences on habitat modification resulting from specific best management 
practices for the other stream category types have not been assessed since they were considered a 
lower priority. However, given the higher level of vegetation retention on large Type F streams, 
and in liiht of the data and :findings specific to medium aiid small Type F streams, it is likely the 
standard is being met on these streams. 

Fish passage blockages: Since 1994, the FPA has required juvenile fish passage be provided on all 
:fish-bearing streams. Current monitoring information does not indicate Forest Practices policies 
need to be significantly changed on how to install :fish-passable stream crossings. With few 
exceptions, it appears when the guidelines are implemented correctly, the success rate is high for 
creating eonditions believed to provide a high likelihood of fish passage. 
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Biocriteria Standard 

Tiris standard is consistent with multiple PP A purposes and goals that refer to the sound 
management of soil, air, water, fish and wildlife resources, while at the same time ensuring the 
continuous growing and harvesting of forest tree species. Given the general nature of this 
standard and the lack of specific criteria to use in evaluating this standard, biocriteria cannot be 
explicitly evaluated at this time. It is reasonable to assume that, given the inter-related nature of 
the temperature, sediment, turbidity and habitat modification parameters relative to biocriteria, to 
the extent these other parameters are being met, the biocriteria standard is likely to be met as 
well. 

Recommendations 

The FPA goals and objectives, as well as most of the state water quality standards and criteria 
being evaluated in this analysis (temperature and turbidity being the exceptions), are qualitative 
in nature. Thus, conclusions regarding the effectiveness of the rules in meeting the goals and 
objectives are qualitative as well. Available data relevant to those quantitative water quality 
standards (i.e. temperature and turbidity) is inadequate to draw specific and comprehensive 
conclusions about the adequacy of current practices; therefore, the evaluation of these criteria is 
also qualitative. · 

Data in many areas is lacking and, in many cases, not comprehensive. In light of this, any policy 
decisions made when this report is completed will depend upon professional judgement 
consistent with available scientific information. As the Board of Forestry considers these 
recommendations, social and economic factors, along with the scientific evidence on the 
aiiequacy of current practices presented here, will be considered as well. 

The following recommendations are offered to highlight general areas where current practices 
could be improved upon to better meet the PP A goals and objectives and; in turn, provide greater 
likelihood of meeting water quality standards. 

Rec~:rmmendatian #1: Fne Rlv1A basal area retention standards should be revised, where 
appropriate, to be consistent with achieving characteristics of mature 
forest conditions in a timely manner; and to ensure that RMAs are 
providing desirable amounts oflarge wood and shade over space and 
time. · · 

Recommendation #2: Revise current practices so desirable amounts of large wood are available 
along smrul stream channels that can deliver debris torrents to Type F 
streams. Ensure that adequate shade is maintained or rapidly recovered 
for riparian areas along small perennial Type N streams with the potential 
to impact downstream Type F waters. 

Recommendation #3: Provide additional large wood to streams by_ actively placing the wood in 
areas where it will provide the greatest benefits tO salmonids. 
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Recommendation #4: Reduce the delivery of fine sediment to streams by installing cross drains 
to keep drainage waters from eroding slopes. This will allow filtering of 
sediments and infiltration of drainage water into undisturbed forest soils. 
Cross drains should not be confused with stream crossing culverts. Cross 
drains take water from the road surface and ditch and route it 
under/across the road, discharging the water downslope from the road: 

Recommendation #5: Develop specific standards for roads that will be actively used during the 
wet season. This would include a requirement for durable surfacing of 
roads in locations where fine sediment can enter streams. This would 
also include ceasing to haul if roads have not been constructed with 
effective surface materials, drainage systems, or other alternatives 
(paving, increased numbers of cross drains, sediment barriers, settling 
basins, etc.) that minimizes delivery of sediment into streams. 

Recommendation #6: Develop specific guidance describing how roads in critical locations 
would be reviewed to reduce road length, and determining when, despite 
the relocation, the road location would pose unacceptable risk to 
resources and not be approved. 

Recommendation #7: Construct stream crossings that adequately pass large wood and gravel 
downstream, and provide other means for passage oflarge wood and 
sediment at those crossings that restrict passage. The transport 
mechanisms for large wood and gravel should include both stream storm 
flows and channelized debris flows. This would reduce the risk of debris 
backing up behind the structure, potentially resulting in catastrophic 
sediment delivery caused by washouts. 

Recommendation #8: Develop specific steep-slope, ground-based, yarding practices, or add a 
prior approval requirement for ground skidding in high-erosion hazard 
locations. 

Recommendation #9: Manage locations most prone to landslides (high-risk sites) with 
techniques that minimize impacts to soil and water resources. To achieve 
this objective, best management practices to protect landslide-prone 
terrain currently in guidance should be incorporated into the forest 
practice rules, while developing a better case history for evaluating the 
effectiveness of those practices. These standard practices are designed to 
minimize ground alteration/disturbance on high-risk sites from logging 
practices. 

Recommendation #10: Provide for riparian functions along stream reaches above impassable 
stream crossing structures that have a high probability of recolonization 
by salmonids once the structure is replaced/improved. If an upstream 
reach has the capacity to be a fish-bearing stream, but is currently a non­
fish-bearing stream because a stream crossing structure cannot pass fish, 
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the forest practices rules should be amended so the upstream reach is 
classified as a fish-bearing stream. 

Recommendation #11: Facilitate the identification, prioritization, and restoration of existing 
culverts that currently do not pass fish. Culvert replacement should be 
accelerated above what is currently being done, specifically for family 
forestland owners who often do not have adequate resources to address 
this issue in a timely manner. 

Recommendation #12: Provide a more effective and efficient means of classifying streams for 
"fish use." Revise the forest practice rule definition of Type F and Type 
N streams using a physical habitat approach to classify fish-use and non­
use streams. 

Compliance and Effectiveness Monitoring 

The goal of the ODF forest practices monitoring program is to evaluate the effectiveness of the 
forest practice rules. Monitoring results are used to gUide future managemenfpractices through 

_the rule revision process. The goal includes a commitment to address specific Oregon Plan 
issues. The forest practices monitoring strategy is currently being revised. The key areas 
identified for improvement include: 

• Building understanding, acceptance and support for the monitoring strategy. 
• Using random sample design to select all sites. This has been used for two current projects. 
• Combining monitoring efforts at each site to increase efficiency (i.e. compliance monitoring 

and riparian function at the same site) 
• Increasing coordination with other Oregon Plan monitoring efforts, most :notably DEQ and 

ODF&W. 
• Addressing issues at a watershed scale. 
• L'll_proving com.munication of project status and results, both internally and externally using 

newsletters and projectpublications. -

The following are specific recommendations for future monitoring: 

1. Maintain a riparian monitoring program that continues to monitor the effectiveness of 
riparian prescriptions and riparian functions to ensure water quality goals are achieved in the 
future. 

2. Monitor improvement of forest roads at a landscape level, looking specifically at 
implementation of the road hazard and risk reduction project. 

3. Evaluate the need for further road compliance and effectiveness monitoring following the 
completion of the BMP compliance monitoring project relating to road BMPs. Also evaluate 
the progress and effectiveness of current voluntary efforts under the Oregon Plan to upgrade 
existing culverts that do not pass fish. 
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4. Monitoring of watershed-scale effects relative to current practices along small Type N 
streams should be a priority to help narrow the current level of uncertainty. 

The following are remaining issues identified in this report that may warrant future examination 
as additional information is available: 

• Is the occurrence ofblowdown having an effect on meeting the goal of achieving "over 
time, average conditions across the landscape become similar to those of mature forest 
conditions" in RMAs? 

• Are cillrent forest practices meeting the water quality standard with respect to cold-water 
refugia? (This analysis will not be possible until the DEQ develops the specific guidance 
necessary to identify cold-water refugia on the ground that can be evaluated against the 
standard.) 

• What effect, if any, are current practices along small non-fish-bearing streams having on 
downstream sediment regimes? 

The Board of Forestry is currently deliberating the recommendations introduced by the Forest 
Practices ..Advisory Committee (FP AC) in September 2000. The process of implementing · 
changes to current BMPs will occur over the next few years and is likely to consist of both 
regulatory and non-regulatory measures. The ODF monitoring program is also beginning a new 
series of effectiveness monitoring projects to evaluate BMP sufficiency in protecting riparian 
functions and water quality. ·There may also be some issues with water quality parameters that 
are not specifically addressed in this report that could have an unknown potential for current 
practices to cause changes in water quality conditions. In these cases, the DEQ will coordinate 
with the ODF and its monitoring program to address these parameters as concerns are identified 
and documented. Specific details of future monitoring efforts will be determined once the FPA.C 
recommendations are developed further and implemented. ODF' s monitoring strategy will 
continue to be developed at that time. 
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DEQ/ODF SA Recommendations and Corresponding OFPA Rule Change Concepts 

Mike - Here is a table summarizing information related to proposed OFPA rule changes and our current position on those concepts. The content of this table is expected to 
change as ODF will continue to examine and revise these concepts prior to presenting them to the Board of Forestry. Since ODF has had to break these concepts into 
groups to get the Board to engage in the discussions, we have not seen the entire package yet. Many of the issues being addressed are closely connected, so it is important 
for us to look at the entire package to decide if we are in support of the OFPA changes. ODF staff are expecting to see comments from us when the entire package is 
available. 

Items in blue are proposed to be presented to the BoF during January BoF meeting 

SA Recommendations Evidence Draft Rule Concepts IMST ODF Position DEQ Position 

1- revise basal area targets I Yes 8- basal area target increase for small and 5 Rule change support rule change 
achieve mature forest conditions med type F streams (west) 
and provide large wood and shade 14- basal area targets (east) No rule change neutral 

6- stratification Guidance on rules . guidance language uncertain 
10- no harvest withing 1/2 RMA (west) Non regulatory - insufficient science neutral 
11- retain largest trees within RMA (west) Non regulatory - insufficient science neutral 

5- channel migration zones Non regulatory - insufficient science neutral 
9- 60% basal area cap (west) Non regulatory - insufficient science neutral 

2- revise to provide adequate Yes 4- Wood from debris flows and landslides 13 Rule change rule language uncertain 
large wood and shade in small . 

streams including small type N 12- small type N streams (west) 3 Rule change rule language uncertain 
with potential to impact 16- small type N streams (east) Rule change rule language uncertain 
downstream type F waters 18- small type N stream monitoring Rule change rule language uncertain 
3- provide additional large wood to Yes 7- Large wood placement Rule change rule language uncertain 
streams by actively placing wood 17- Fish habitat incentives Non regulatory rule language uncertain 
to benefit salmonids 

10- provide riparian functions No 3- RMA above fish barriers Rule change rule language uncertain 
along stream reaches above 
impassable culverts that are likely 
to be recolonized by salmonids 
after structures are removed or 
improved 

11- facilitate the identification, No 3- RMA above fish barriers Rule change rule language uncertain 
prioritization, and restoration of 
existing culverts that currently do 
not pass fish 

12- revise the FPA rule definition No 2- treat medium and large type N ·streams 3 Non regulatory prefer rule 
of type F and type N streams by as same size type F streams 
using physical habitat approach to 3- RMA above fish barriers Rule change rule language uncerta}n 
classify fish use and no fish 

Other 15- no harvest alternative (east) No rule change support no rule change 
1- clarify water protection rules policy 1 Rule change prefer to include TMDL language 
statement 



13- revision of desired future condition No rule change support no rule change 
(east) . 

FPAC- creation of funding source for No rule change neutral 
culvert improvements 
FPAC- maintain or provide additional No rule change neutral 
monitorinq 
FPAC- comprehensive riparian No rule change neutral 
management plan for other land uses 
FPAC/ERFAC- create position for No rule change neutral 
riparian specialist 
FPAC- alternate vegetation retention No rule change neutral 
prescription 
ERFAC- monitor strategies for wetlands No rule change neutral 

ERFAC- statewide riparian policy to No rule change neutral 
address wild and domestic ungulates 
issues 
ERFAC- trainin9 for landowners, No rule change neutral 
operators, and public 
ERFAC- trainin9 for FPF's No rule change neutral 
\MST- develop policy framework to 2 No rule change neutral 
include watershed level planning and 
operations on iorests within salmonids 
habitat 
\MST- provide'increased riparian 4 No rule change neutral 
protection for 100 yr floodplains 
IMST- monitoring OFPA for large wood 6 No rule change neutral 

\MST- protection for core areas 7 No rule change neutral 
IMST- culvert improvements 15 No rule chanqe neutral 
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Dear Mikell: 

Department of Forestry 
State Forester's Office 

2600 State Street 
Salem, OR 97310 

503-945-7200 
FAX 503-945-7212 

TTY 503-945-7213 I 800-437-4490 
http://www.odf.state.or.us 

RECEIVED 
MAR u G ?nn4 

Oregon DEO 
Office of the Director 

"STEWARDSHIP IN FORESTRY-

I appreciated the opportunity to discuss the Oregon Forest Practices Act and our ongoing efforts 
to implement the recommendations of the joint sufficiency analysis with members of the 
Environmental Quality Commission (EQC) at their last meeting. The purposes of this letter it to 
follow-up on some issues raised at the meeting. One question posed at the meeting by the 
Commission was about enforcement under the Forest Practices Act. A second question related 
to the perspectives of the Board of Forestry about the role of forest practices in supporting water 
quality objectives. 

The table below summarizes citations issued under the Oregon Forest Practices Act for the past 
ten years. The revised penalty amount reflects penalty amounts that are reduced when violators 
agree to do resource enhancement work in lieu of civil penalty payment or where we have 
negotiated a lessor amount due to other circumstances. (Note: enhancement work is in addition 
to repair of damage. Enforcement actions require that the operator repair damage that results 
from their violation.) In addition to citations, we also issue "notices of unsatisfactory 
conditions" as another enforcement tool. These notices are issued before "damage" has occurred 
and corrective action may still be taken to avoid a violation. In most years, we issue more 
notices of unsatisfactory conditions than actual citations. 

Year 

1994 
1995 
1996 
19.;7 
1998 
1999 
2000 
2001 
2002 
2003 
TOTALS 
AVE 

Number of 
. : , " Citation$ 
re~·-. . . '•., 304 

407 
271 
284 
182 
1$2 
13&'· . 
118' 
66' 
61 

1991 
"199.1 

Civil Penally 
Assesal!d 

$227,H!7,00 , 
$336,73q,50 . 
$306,p.50.00 
$25~)3Q.'cib 
$26'2', 187.50 
$150,537.50 
$1'e?i,'76'2:50 
$139,57'3•.00 

$49,000:00 
~37,900.00 

$1, ~32,225.00 
$1•93,222.50 

Revised 
Penalty 

$114,172.00 
$154,537.50 
$220,150.00 
$141,367.50 
$192,583.00 

$99,231.25 
$129,537.50 
$110',650.00 

$47)337.50 
$38, 150.00 

$1,247,716.25 
$124,771.63 



Mikell Omealy 
March 1, 2004 
Page2 

Also with regard to compliance, during 2000-2002 the Department of Forestry completed a 
statistically valid compliance monitoring study to determine overall compliance levels with 
forest practice rules. The Compliance Monitoring Project goal was to identify the statewide 
level of compliance with the Forest Practice Rules relating to the protection of water quality 
based on a statistically reliable sample. The purposes for this were to determine if adjustments to 
the administration of the compliance program are needed, identify areas where forest practice 
rule language can be clarified, and to identify where additional education and training is needed. 
Compliance rates for individual units ranged from 78.8% to 100% (Figure 1) and averaged 
96.1 %. The majority of units (76%) had at least one noncompliant practice of some sort, and 
40% had at least one noncompliant practice that resulted in an impact to riparian and channel 
conditions. While it was common to find compliance issues when units were evaluated strictly, 
it would be an oversimplification to rate compliance solely on existence of a compliance issue of 
any kind on a unit. An accurate representation of compliance must account for the high numbers 
of Best Management Practices applied to each unit (average of71), the specific sources of 
noncompliance, and impacts to riparian and channel conditions (units had an average of98.7% 
of practices with no impact). The full report on the Department's website is at: 
http://www.odt:state.or.us/DIVISIONS/protectionlforest practices/fvmp/Projects/BMPCMP/B 
MPCMPPage.litm 

I have enclosed a "white paper" that describes the developing perspectives of the Board of 
Forestry about the role of forest practices in supporting water quality objectives. As we 
discussed at the EQC meeting, applying both water quality standards and forest practices in the 
context of a dynamic environment is a challenge we will need to continue to collaborate on. I 
suggest that this should be a key element of the proposed joint October Commission and Board 
meeting/field trip. 

I look forward to future opportunities to update your Commission about the completion of our 
work under the Sufficiency Analysis and to discuss our shared interests. 

Sincerely, 

;;UL_ 
Ted Lorensen 
Assistant State Forester 
Ph: 503-945-7206 

TL: kg 
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Dear Mikell: 
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Office of the Director 

"STEWARDSHIP fN FORESTRY" 

I appreciated the opportunity to discuss the Oregon Forest Practices Act and our ongoing efforts 
to implement the recommendations of the joint sufficiency analysis with members of the 
Environmental Quality Commission (EQC) at their last meeting. The purposes of this letter it to 
follow-up on some issues raised at the meeting. One question posed at the meeting by the 
Commission was about enforcement under the Forest Practices Act. A second question related 
to the perspectives of the Board of Forestry about the role of forest practices in supporting water 
quality objectives. 

The table below summarizes citations issued under the Oregon Forest Practices Act for the past 
ten years. The revised penalty amount reflects penalty amounts that are reduced when violators 
agree to do resource enhancement work in lieu of civil penalty payment or where we have 
negotiated a lessor amount due to other circumstances. (Note: enhancement work is in addition 
to repair of damage. Enforcement actions require that the operator repair damage that results 
from their violation.) In addition to citations, we also issue "notices of unsatisfactory 
conditions" as another enforcement tool. These notices are issued before "damage" has occurred 
and corrective action may still be taken to avoid a violation. In most years, we issue more 
notices of unsatisfactory conditions than actual citations. 

Year Number of Civil Penalty Revised 
-Citations - Assessed- -Penalty -

1994 304 $227, 147.00 $114,172.00 
1995 407 $336,735.50 $154,537.50 
1996 271 $306,650.00 $220, 150.00 
1997 284 $252,730.00 $141,367.50 
1998 182 $262, 187.50 $192,583.00 
1999 162 $150,537.50 $99,231.25 
2000 136 $169,762.50 $129,537.50 
2001 118 $139,575.00 $110,650.00 
2002 66 $49,000.00 $47,337.50 
2003 61 $37,900.00 $38, 150.00 
TOTALS 1991 $1,932,225.00 $1,247,716.25 
AVE 199.1 $193,222.50 $124,771.63 
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Also with regard to compliance, during 2000-2002 the Department of Forestry completed a 
statistically valid compliance monitoring study to determine overall compliance levels with 
forest practice rules. The Compliance Monitoring Project goal was to identify the statewide 
level of compliance with the Forest Practice Rules relating to the protection of water quality 
based on a statistically reliable sample. The purposes for this were to determine if adjustments to 
the administration of the compliance program are needed, identify areas where forest practice 
rule language can be clarified, and to identify where additional education and training is needed. 
Compliance rates for individual units ranged from 78.8% to 100% (Figure 1) and averaged 
96.1 %. The majority of units (76%) had at least one noncompliant practice of some sort, and 
40% had at least one noncompliant practice that resulted in an impact to riparian and channel 
conditions. While it was common to find compliance issues when units were evaluated strictly, 
it would be an oversimplification to rate compliance solely on existence of a compliance issue of 
any kind on a unit. An accurate representation of compliance must account for the high numbers 
of Best Management Practices applied to each unit (average of71), the specific sources of 
noncompliance, and impacts to riparian and channel conditions (units had an average of 98. 7% 
of practices with no impact). The full report on the Department's website is at: 
http://www.odt:state.or.us/DIVISIONS/protectionl(Orest practices/fomp/Projects/BMPCMPIB 
MPCMPPage.htm 

I have enclosed a "white paper" that describes the developing perspectives of the Board of 
Forestry about the role of forest practices in supporting water quality objectives. As we 
discussed at the EQC meeting, applying both water quality standards and forest practices in the 
context of a dynamic environment is a challenge we will need to continue to collaborate on. I 
suggest that this should be a key element of the proposed joint October Commission and Board 
meeting/field trip. 

I look forward to future opportunities to update your Commission about the completion of our 
work under the Sufficiency Analysis and to discuss our shared interests. 

Sincerely, 

,// 17 _/ 
.. -------~ d?J~ 

Ted Lorensen 
Assistant State Forester 
Ph: 503-945-7206 
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White Paper - Forest Practices "Protection" on Forestlands in the Context of 
Dynamic Ecosystems 

Issue Summary 

What does forest protection mean and how should protection be accomplished in 
dynamic forested landscapes where different ownerships are dedicated to different 
purposes? To develop a new approach in response to this question is not a trivial task 
as it involves a revolutionary change in nearly 100 years of how forest protection is 
perceived. A static perspective dominates the existing policy and science frameworks 
under which ''protection" is applied. There is considerable debate in the scientific 
community and a tremendous diversity of views among scientists and interests.about 
what is protection and what forms and levels of protection are "adequate." It does seem 
apparent that the current approaches to protection often fail to meet their objectives. 
And there is emerging scientific evidence that the basic underlying premises about 
forest protection are flawed. Based upon this evidence there is a strong argument to 
be made that by better considering key ecosystem processes and cause-effect 
relationships we may be able to achieve less costly and more efficient and effective 
protection strategies. At a minimum we need to learn to not "fix", or attempt to prevent 
impacts that we have historically viewed as "damage" such as riparian windthrow or in­
unit landslides. On a technical basis, analytical tools are being developed that can help 
us evaluate alternative approaches at a watershed scale and assess their potential 
impacts to both aquatic habitats and timber production. Vegetation can be retained 
more efficiently if retention emphasizes locations where disturbance will occur and 
where interaction with the vegetation and disturbance events will do the most good for 
habitat values. Protection focus needs to shift from disturbance prevention to utilizing 
the inevitable disturbance as an opportunity. Research emphasis is needed to better 
evaluate and document the impacts of wood production emphasis forests on key 

· functions and processes that are thought to be vital to maintain fish habitat. Equal 
emphasis is needed to document how truly vital these key functions and processes are 
to maintaining fish habitat and other values. This paper is offered as a starting point for 
further discussion about a "new approach," but it is clear that considerable energy will 
be needed to overcome existing barriers to develop and move potential new concepts to 
reality. 

1.0 Purpose 
At its July 2003 field tour and meeting, the Oregon Board of Forestry discussed how to 
better provide resource protection under the Oregon Forest Practices Act in the context 
of dynamic landscapes. This means how does "protection" in the near term relate to 
protection in the long term when ecosystems are constantly changing over space and 
time due to forest growth and succession combined with periodic events such as 
drought, insect and disease epidemics and wildfire. The Board members expressed 
concern that protection for one forest value or from one risk to that value in the near 
term may actually decrease protection from other risks or even decrease protection 
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from the same risk over the long term. As a result of the Board's discussion, the 
Department of Forestry agreed to draft a white paper that: 
> Describes current policy and science related to resource "protection" under the 

Oregon Forest Practices Act; 
> Explores the underlying premises of how "protection" is currently applied in 

consideration of what is now understood about dynamic ecosystems; 
> Explores alternative concepts for better providing resource "protection" in dynamic 

landscapes under the Oregon Forest Practices Act; and 
> Recommends possible courses of action to develop concepts into practicable, 

ecologically and economically appropriate alternatives to current Forest Practices 
Act rules for application to forestlands managed for different purposes, i.e., rules for 
wood production forests might be different than rules for reserve or multi-resource 
forests. 

2.0 Introduction 
Foresters describe many resource management practices as "protection." The phrases 
"stream protection," "fire protection," "endangered species protection," "ecosystem 
protection," "protected areas;" etc., are all used in a context of "protection" of forest 
resources. Based upon a range of desired outputs, values and beliefs, "protection" can 
mean many things to different people. For example, to some people forestland is 
protected only if it has been formally designated as a "reserve" where "natural" 
processes "manage" the forest. Other people view reserved forestland as unprotected, 
since the potential ravages of nature -- fire and insects -- are left to take their course. 

In either view, use of the term "protection" implies that we are trying to prevent 
something from changing or from being "damaged." Despite this implication, processes 
will occur that ultimately will change the landscape or ecosystem at any number of 
scales. How those changes are viewed is often very different based upon perceptions 
of the role of natural processes. Thus, to provide a consistent context, this paper first 
discusses disturbance, resiliency and dynamism over time and across forested 
landscapes. 

Second, this paper discusses the existing policy framework under which "protection" is 
applied focusing on those policies that attempt to impose a static perspective. With 
regard to forest management policy, the Board of Forestry recently adopted a new 
policy document, the Forestry Program for Oregon (FPFO). The FPFO articulates a 
framework of differentroles for different ownerships in achieving sustainable forestry, 
roles that range a spectrum of primary purposes from wood production to multi-resource 
to reserve to urban forests. This framework implies that resource protection 
approaches and policy would vary according to these different roles or purposes. 

Over the past 2-3 decades our scientific understanding of forest dynamics from the site 
to stand to landscape to regional scales has changed our view of what it means to 
sustain or protect desired forest conditions. Desired conditions of forests or aquatic 
systems cannot be sustained by static or fixed place rules or land allocations because 
of natural ecosystem dynamics and the vital roles that disturbances play in maintaining 
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healthy, productive, and resilient ecosystems over space and time. While we can 
generally predict changes such as vegetation growth and succession, most 
disturbances cannot be predicted either spatially or temporally. And we have 
discovered that some of our most successful "protections" have created conditions that 
drive uncharacteristically intense disturbances that our forests have not evolved to 
accommodate, e.g., uncharacteristic wildfires in dry pine and mixed conifer forests. 
Thus, it is timely that the Board of Forestry discusses under the scope of both the 
Forestry Program for Oregon and the forest practices program, what does forest 
protection mean and how should protection be accomplished in dynamic forested 
landscapes where different ownerships are dedicated to different purposes. This is by 
no means a trivial task as it involves a revolutionary change in nearly 100 years of how 
forest protection is perceived. 

3.0 Forest Ecosystem Dynamics 

3.1 Historic Disturbance 
Forests are ever changing. Fire, windstorms, floods, insects and disease are natural 
change agents that often work in combination to set the stage for forest renewal. The 
following is from the recent (IMST) 1 report on the recovery of wild salmonids in western 
Oregon forests: 

"Periodic disturbance plays an important role in maintaining the integrity and 
variability of salmonid habitat, since the extent, magnitude, and frequency of 
disturbance are key components in shaping landscape structure and functions. 
For example, within the Oregon Coast Range, historic patterns of disturbance are 
dominated by climatic events that result in heavy precipitation, windstorms, and 
lightning-caused fire (Benda et al., 1998; Agee, 1993). The frequency, intensity, 
and magnitude of the response to these disturbances vary widely, depending on 
the structural components of the landscape (i.e., topography, channel networks). 
These structural components ultimately determine the impact of disturbances 
and their effect on habitat integrity. For example, input of large wood into streams 
involves an interaction between disturbances that kill trees (e.g., fire) and floods 
that are of sufficient magnitude to transport them. Variation in the frequency of 
fires affects the rate of wood inputto streams, as well as its potential size. Along 
the northern Coast Range, for instance, the fire frequency exceeds 400 years 
(Agee, 1993), allowing time for forests to produce very large trees. 

"Although fire is not the only cause of tree mortality, the synergy created when a 
catastrophic fire is followed by intense storms leads to massive inputs of 
sediment, rock, and wood into aquatic systems (Benda et al., 1998). The 
variability in the amount of wood and sediment added to streams over time and 
space is just one part of landscape dynamics that should be considered when 
developing management strategies to protect salmonid habitat. Although we may 
never be able to recreate the historic patterns of landscape disturbance, they can 

1 The Independent Multidisciplinary Science Team was established under Oregon Senate Bill 924 (1997 
Or. Laws, ch. 7) to provide independent scientific oversight of the Oregon Plan. 
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be used as a guide to choosing management options which may ultimately 
maintain habitat integrity and function across the current landscape."(IMST 1999, 
p.15) 

Disturbance is a process in ecosystems. Climate cycles, forest fires, windstorms, 
landslides, floods, and insect and disease outbreaks have been normal events in the 
dynamic landscape of the Pacific Northwest. Over the centuries, small and large 
disturbances in combination with forest succession created diverse forests. The 
landscape was never homogeneous, and only part of the forest was old growth at any 
one time (Agee, 1993). Wimberly et al. (2000) estimated that old-growth forest 

, coverage in the Oregon Coast Range varied from 25-75% during the past 3000 years. 

Disturbances range from infrequent to frequent, simple to complex, and very large to 
very small. In forests, large-scale disturbances generally favor colonizing species such 
as Douglas fir. Small-scale disturbances can create gaps where shade-tolerant 
understory species and herbaceous plants flourish, and also increase the supply of 
snags and large woody material in the forest. 

However, even without disturbance events, forests change significantly over time. 
Through forest succession, biomass accumulates, canopies close and open, and 
understory and over story vegetation changes. The source of energy for forest 
ecosystems is the sun. Forests accumulate organic material (nutrients and energy as 
carbon) through photosynthesis, transpiration and subsequent plant tissue growth. 
Accumulation varies over time and space, with the rate of accumulation increasing 
through 80 to 120 years after stand initiation, then with the rate of accumulation 
decreasing as the stand further matures. This timeline varies by forest type. Energy 
and nutrients are passed from organism to organism through the food chain as one 
organism eats another. Over time, plant (and some animal) mortality results in an 
increase in dead organic matter on and in the duff layer of the forest floor. 

The ultimate fate of energy in ecosystems is for it to be lost as heat. Decomposition of 
dead organic rnatter releases Hrnited arr1ounts of 11eat and all of the carbon-initiaily 
sequestered by plants upon full composition, while in most forests. in Oregon (without 
removal of wood etc. through harvesting), the major loss of heat and of some carbon 
ultimately comes through combustion. The fire regime describes the frequency and 
intensity of the combustion cydes. Fire regimes are highly variable throughout Oregon, 
Map 1 illustrates some of the general fire regimes across Oregon. Even within these 
general regimes, fire cycles vary based upon aspect, topography, stand type and other 
factors. 

Some animal species depend on or are associated with early successional habitats 
created by disturbance, and on the pattern of habitats across the landscape (Pickett and 
White 1985). Similarly, some .animals depend on or are associated with older forest 
habitats. In either case, structural legacies such as downed wood and snags created by 
disturbances provide habitat. For example, trees that topple in a windstorm become, 
as they rot, homes to fungi, voles, mice, nitrogen-fixing bacteria, and amphibians. Big 
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game such as deer and elk need open areas of meadows, shrub fields or young forest 
to graze, but also need forest cover during winter storms or to hide from predators. 
Hundreds of species find homes in Pacific Northwest forests, and each species has a 
different set of habitat needs. 

Map1 

Historical Fire Regimes 

SOURCE: USFS Fire Sciences Laboratory 
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The historic condition of vegetation patterns that characterized the riparian forests in 
which salmonids evolved and thrived was significantly influenced by natural 
disturb.ances such as fire, insects, disease, wind throw, landslides, and floods. A high 
degree of spatial and temporal variability was present at both small and large scales. 
Fire disturbance has received increased attention in recent years, perhaps because it is 
arguably the disturbance type that has been most influenced by human activities across 
the landscape (Agee, 1998). More recently, increased attention has been given to the 
effects of landslides and flooding in how they influence the physical and biological 
characteristics of riparian areas and associated aquatic species. From a scientific 
perspective, what has been recently hypothesized and supported through currently 
limited research is that disturbance maintains and creates biodiversity and enhances 
ecosystem productivity. Nonetheless, disturbance, just like forest succession, creates 
winners and losers among the forest's inhabitants (including humans). 

In summary, disturbance and pla11t succession play important roles in the condition and 
composition of upland and riparian forests. Management and/or regulatory prescriptions 
that do not consider the role of disturbance and historical patterns of forest succession 
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may result in riparian forests that differ significantly from what occurred in the past. 
However, it is an unproven assumption that such differences are meaningful or adverse 
to our protection objectives. 

3.2 Forest Succession 
Pacific Northwest forests generally follow a typical progression of stand structures over 
time following a major stand-replacement disturbance. One model of forest succession 
following disturbance has been described by Oliver and Larson (1996). Their model 
includes stand initiation, stem exclusion, and understory reinitiation. The final stage of 
stand progression identified by Oliver and Larson is older forest structure. This 
definition is based upon natural stand progressions that could take 200 to 1 ,000 years 
or more in the western hemlock/Douglas-fir forests. 

Partial disturbances, caused by natural agents such as low intensity fires and 
windstorms, can result in patchy openings in stands and may not affect all sizes of trees 
in the stand. Such disturbances can result in stands with numerous variations in 
structure, often with remnant patches or individual trees larger or smaller than the rest 
of the stand. In some instances, the residual trees grow fast enough to prevent the 
establishment of another age class. In other instances, new trees, shrubs, and herbs 
regenerate in the larger openings. The patches of new regeneration will generally 
follow the same sequence of development that occurs in stands that regenerate 
following a major disturbance. Partial disturbances may thus result in stands with a 
variety of age classes and vegetation development (McComb et al., 1993). 

The disturbance pattern in high order floodplains (lowland streams) is generally more 
frequent but of much less magnitude than upland streams. However, the area of 
affected floodplain is much greater (wider) for lowland than upland streams. In my 
opinion, the pattern of natural vegetative succession may well have been more dynamic 
in lowland areas, where hardwood species were likely more dominant in the riparian 
forests and beavers and other floodplain herbivores likely modified vegetation patterns 
in significant ways. Our riparian monitoring data illustrates reduced conifer stocking and 
increased presence of f1ardwood as strea.-.-, size increases, with 1iiarge1

! streams having 
on average less conifer basal area than medium and small streams. 

An investigation of forest succession following a, high intensity fire is presented by 
Tappeiner et al. (1997). In this study, the diameters and diameter growth rates for the 
first 100 years of old-growth stands on the Oregon Coast were compared to 50-70 year­
old second-growth stands. It was determined through stem analysis that the 
regeneration of old-growth forests does not necessarily follow the scenario of a stand 
replacement disturbance followed by an even-aged forest. The ten old-growth study 
sites that were examined showed that the development of these forests occurred over a 
prolonged period where the trees grew at a low density with little self-thinning. It is 
suggested that where the management objective is to speed development of old-growth 
characteristics, thinning may be needed in dense young stands. This analysis 
determined as few as 40-49 trees per acre in the early stages of some old-growth 
stands: 
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Density of young-growth stands in this study was greater than that of old 
stands [when the stand was younger than 100 years], and diameter 
growth rates of individual trees were much less, even in the thinned 
stands. Our stand simulations also indicated that young stands with even 
as few as 250 trees/ha [about 100 trees/ac] will develop along a different 
pathway than the old stands. (Tappeiner et al., 1997) 

In addition to natural disturbances, forest succession dynamics have been greatly 
influenced by extensive logging of old growth forests, intensive forest management, and 
recent decades of fire suppression. 

Plantation forestry began as early as 1915 in the Coast Range. Past management in 
western Oregon emphasized reforestation with Douglas fir. In more recent years, 
reforestation efforts have shifted more towards a diverse mix of native conifers and 
hardwoods. Specific sites are more closely evaluated for the appropriate species to 
plant, favoring those that occur there naturally. While Douglas fir still dominates in 
many locations this has resulted in the greater use of species such as western hemlock, 
western red cedar, Sitka spruce and red alder. Thinning prescriptions on state 
forestlands in recent years have tended to favor opening stands up more, encoura,ging 
more diverse understory development. 

Harvesting practices have also increased the percent of the forest landscape in the 
stem exclusion stage of development. This is particularly true in western Oregon where 
clear-cut harvesting is the preferred method for the growing and harvesting of Douglas­
fir forests. Harvest rotations are on average about 50 years (some now as short as 35 
years), and other than the period immediately following harvesting and thinning 
operations, these forests are generally in the stem exclusion stage of development their 
entire life. 

Fire suppression has generally resulted in stands of increased density, particularly in 
eastern Oregon. Where fire has not been allowed to thin out the small trees and fire 
sensitive tree species, tree densities have increased and resulted in competition for 

·water and nutrients. Trees that are under water or nutrient stress are more vulnerable 
to insect attack and disease outbreaks. Drought conditions will increase some of the 
stress factors, all of which result in a higher risk of more intense disturbance events 
(Oester et al., 1992). In recent decades, harvesting methods that involve the thinning of 
over-stocked stands has become a preferred approach in many areas to improve forest 
health and minimize some of the negative effects of fire suppression. 

3.3 Fire 
Fire is a significant force in the development of Pacific Northwest forests. A number of 
factors affect fire return intervals, including rainfall pattern, frequency of lightning, and 
frequency of fires started by people. In the north and central Coast Range, there is 
evidence that iarge forest fires occurred infrequently, about once every 300-to-350 
years in any particular spot, but were usually high-intensity, stand-replacement fires. 
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Smaller fires were more frequent, occurring about every 50-to-100 years. In the 
Cascades, more lightning led to moderate fire frequencies, with the return interval 
ranging from 25-to-100 years. In eastern Oregon and southern Oregon, fire return 
intervals range from 10-to-100 years. Fire effects covered a wide range, including 
severe, stand-replacement fires; patchy fires; and understory burns (USDA Forest 
Service et al., 1994a). These patterns represent broad trends with local exceptions 
likely due to topography, microclimate and other influences. 

In the Pacific Northwest, forest fire ignition historically came from two primary sources: 
lightning and Native American fires. Although fire was already part of the western 
Oregon landscape when European-American settlers arrived, the evidence indicates 
that the frequency of large fires increased in the 1840s, with the growing number of 
European-American settlers (Pyne 1982). Between 1846 and 1853, a series of large 
fires burned over 800,000 acres between the Siuslaw and Siletz Rivers in the central 
Oregon Coast Range. The largest fire, known as the Yaquina Burn, covered 480,000 
acres. The Nestucca Fire burned over 300,000 acres. It is not known whether the fires 
were caused by lightning, Native Americans, or settlers. There were a number of large 
fires throughout the Pacific Northwest in 1868, with the largest fire in northwestern 
Oregon burning around Yaquina Bay. 

By the early 1900s, people had begun to form fire control organizations to fight fires. 
The growing and harvesting of forest tree species was not practicable until forest fires 
could be more effectively controlled. From the 1920s to the 1960s, the annual area 
burned by forest fires declined steadily. But the annual area burned began to increase 
in the 1960s, possibly due to more logging and more prescribed burning, with some 
prescribed fires escaping control. 

Because there were long intervals between fires in northwestern Oregon, very old 
forests with large trees persisted in many areas. When major fires did occur, they 
generally killed most trees and covered large areas. These often dramatic fire events, 
which usually were associated with drought years and warm, dry winds, left large 
amounts of dead and downed wood and snags in the forest (Agee, 1990). 

After large fires, natural regeneration depended on the fire intensity, weather patterns, 
source of seed, and numerous other factors. As a result many different types and 
compositions of stands developed. Fire intensity and fire return intervals influenced 
what tree species were present in a forest. Infrequent crown fires or severe surface fires 
that usually killed all trees in the stand characterized the north coastal mountains and 
western hemlock/Douglas-fir forests. After the fire, western hemlock seedlings often 
outnumbered Douglas fir. But Douglas fir were usually more robust and dominated the 

· site for 250-to-1, 000 years, when the species began to disappear from the stand. 
Western hemlock became more common until eventually it dominated the stand. 

In the Cascades and central Coast Range, more frequent but more moderate fires often 
left a mosaic composed of patches of dead and surviving trees. Stands often consisted 
of two or mote age classes, with the various age classes originating after differentfires. 
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In eastern and parts of southern Oregon, historic fire recurrence was relatively frequent. 
Low-intensity burns occurred every 8-to-20 years in lower elevation ponderosa pine and 
every 20-to-40 years in mixed conifer forests (Oester et al., 1992). The fire-tolerant 
ponderosa pine and western larch would be left after these periodic fires, and the fire­
sensitive fir species would be eliminated. This resulted in relatively open stands across 
the landscape with minimal build up of brush in the understory and low tree densities. 

In all forest types, exposed soils were more likely to erode or collapse in slope failures 
in the years after a large fire. Slope failures deposited wood, other vegetation, boulders, 
and sediment in streams. These slides or debris flows may have adversely impacted 
fish habitat in the short term, but over the long term helped to create more complex 
habitat. The logs and boulders created pools, gravel formed spawning beds, and 
structural complexity created complex habitats (Reeves et al., 1995). 

Fire interacted with other disturbances such as heavy rains and windstorms. Severe 
fires created large open areas. Fires reduced the amount of fine root biomass and 
altered the routing of precipitation through the soil profile, increasing the probability of 
mass soil movements on slopes. Also, the trees on the edges of fire openings were 
more susceptible to wind throw during storms. Finally, a variety of insects and diseases 
attacked injured and dead trees. In general, fire is now less prevalent on the landscape 
than it was before the Twentieth Century. When large fires do occur, fire effects can be 
severe because fire suppression has created more uniform stands and allowed fuel 
loading to increase. 

Decades of fire suppression has increased the frequency and intensity of insect and 
disease disturbance in eastern Oregon, where relatively dense stands of pine and 
mixed conifer forests have become stressed due to increased competition for limited 
resources. As a result, these forests can be more susceptible to high-severity fire and 
insect and disease outbreaks than was historically the case. For low-severity fire 
regimes, Agee ( 1998) suggests that a combination of under burning and thinning to 
modify the fuel loads in the system can result in a forest that more closely resembles a 
natural pattern. In areas where moderate-severity fire regimes were historically present, 
harvesting techniques that utilize partial cuts, small patch cuts with snag retention, and 
a system of reserves will result in a forest structure that more closely resembles the 
historic pattern than either even-aged management or a no-harvest reserve system that 
does not recognize natural disturbance processes (Agee, 1998). Management options 
that influence fire behavior in forests adapted to high-severity fire regimes are relatively 
limited. Severe weather appears to be the controlling factor in these forest-types, thus 
large stand-replacement fires are probably going to occur regardless of the fire 
suppression activities or harvesting methods that are employed (Agee, 1998). 

In considering forest ecosystem dynamics1 many scientists believe that riparian forests 
have different rates of disturbance from fire than adjacent uplands. Recent research (D 
Olson) has investigated the role of fire in riparian forests. This study reconstructed the 
historical occurrence of fire within riparian forests along different stream sizes within 
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three different national forests in Oregon. Two study areas were located in mostly dry, 
low-severity fire regime forests in the Blue Mountains of northeastern Oregon and the 
third study area was located in more mesic, moderate-severity fire regime forests on the 
western slopes of the southern Oregon Cascades. Based on the data from this study, 
fire was common historically in the riparian zones of all three study areas. Fire return 
intervals for riparian forests in one of the dry sites ranged between 13 and 14 years, and 
were only slightly longer than those for upslope forests (averaging one year longer). In 
the second dry site, differences between riparian and upslope forest return intervals 
were greater, ranging between 13 and 36 years for riparian forest, compared to 10 to 20 
years for upslope forests. However, further analyses suggested that forest type and 
slope aspect play a larger role than proximity to a stream when it came to differentiating 
fire regimes in the second study area. For both dry sites it appeared that stream 
channels did not necessarily act as fire barriers during the more extensive fire years. 
The moderate severity site riparian return intervals were somewhat longer (ranging from 
35-39 years) than upslope return intervals (ranging from 27-36), but these differences 
were not significant. Fires were probably more moderate in severity and likely patchy, 
considering the incidence of fires occurring only at a riparian plot or an upslope plot 
within a pair, but not at both. Based on the results the author concludes that: 1) 
restoring fire, or at least conducting fuel reduction treatments, will be necessary to 
maintain riparian forests in comparable forest ecosystems, 2) forests should be 
managed according to forest type, not just by proximity to a stream, and 3) historical 
recruitment of large woody debris was likely small but continuous for low-severity fire 
regime riparian forests, with a relatively short residence time, and patchy and more 
pulsed for the more moderate-severity fire regime forests . 

. 3.5 Wind 
Severe windstorms can blow down or snap off most trees in a stand, but usually storms 
blow down scattered trees over a large area. Although severe storms have dramatic 
effects, ultimately small-scale events have more impact on the forests because they are 
more common. A number of factors make trees more susceptible to wind. Root disease 
and stem decay are the most common biological factors contributing to blowdown. 
Poorly anchored trees are more iikeiy to be uprooted by wind; trees may have shaiiow 
rooting as a result of shallow soil, bedrock, or a high water table. 

In northwest Oregon, periodic severe windstorms typically occur between October and 
March. The Columbus Day storm on October 12, 1962, blew down an estimated 17 
billion board feet of timber in western Oregon and Washington. Other major windstorms 
occurred on January 9, 1880, in northern Oregon; December 4, 1951, in western 
Oregon; and the winter of 1995-96 in western Oregon. The winters of .1949-52 and 
1955-56 also had heavy winds. 

As is typical of most disturbances, windstorms interact with other events in many ways. 
Douglas-fir bark beetles killed over 2 billion board feet of live trees between 1951 and 
1959, after getting started in blowdown from the winters of 1949-52 and 1955-56. After 
the Columbus Day storm in 1962, beetle damage killed an additional 2.6 billion board 
feet of timber by 1965. 
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3.6 Floods and Landslides 
Western Oregon, especially the Coast Range, has frequent, intense winter rainstorms. 
Heavy rain periodically results in flooding. The most severe floods, such as the flood of 
February 1996, are usually rain-on-snow events, when heavy rain falls on snow, 
swelling the streams with melted snow and rain. Heavy rains also saturate soils, 
particularly where other disturbances such as fires have exposed the ground. The 
saturated soils can give way and start landslides and debris flows. 

Floods and landslides are more common in the cool, wet periods of climate cycles. Over 
the past 150 years, major floods occurred in Oregon in 1861, 1890, 1948, 1964, and 
1996. Floods and landslides have different effects on complex, resilient streams and 
simplified streams. Complex streams have a much better ability to absorb impacts from 
flooding, and the impacts are more likely to be positive. Simplified streams are more 
likely to be scoured and damaged by the same event (Rapp 1997). Major floods can 
scour streambeds, move sediment and logs, and carve new channels. Scouring will 
damage streams, but floods can bring in wood and gravel that creates new and more 
complex habitats. · 

These events interact with fire in shaping landscapes. In a comparison of streams in the 
Coast Range (Reeves et al., 1995), scientists found that the stream habitat most 
complex and favorable to coho salmon was where catastrophic fire and landslides had 
occurred 160 to 180 years ago. Historically, western Oregon streams would have 
represented a mosaic of habitat conditions, with some streams accumulating sediment 
(aggradation) and others losing sediment (degradation), in cycles lasting decades or 
centuries. 

3.7 Insects and Disease 
Insects and diseases are also significant disturbances in forests. Periodic insect 
outbreaks have impacted extensive areas of forestland. The Douglas-fir bark beetle 
has probably killed more Douglas fir in Oregon than any other insect. This insect builds 
huge populations in wind thrown, fire-killed, or weakened timber. Bark beetles have 
killed trees comprising over two billion board feet of timber after major windstorms, at 
least twice in the last fifty years in western Oregon. 

The hemlock looper, a pest ofold growth hemlock stands, has had several major 
outbreaks in western Oregon this. century. The looper-killed trees consisted of 
approximately 50 million board feet of timber in Tillamook County between 1919 and 
1921. Other looper outbreaks occurred east of Seaside in 1944. and in the Coast Range 
from 1961 to 1963. The spruce aphid and hemlock sawfly can also kill significant 
numbers of trees in outbreaks. With the exception of the Douglas-fir beetle, most of 
these insects rarely cause significant damage in present-day forests. 

Diseases were also common in the original forests ofnorthwest Oregon. Stem decays 
were more abundant in older forests than in younger ones, largely because decay 
increases, as trees get older. Root diseases were also common, but kept in balance by 
the natural processes of wind throw and colonization of disease patches by resistant or 
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immune tree species. Hemlock dwarf mistletoe was abundant, but periodic large fires 
diminished local populations. 

Disease and insects combine with wind damage to create patchy stands. The · 
interactions of wind, root disease, and bark beetles create canopy gaps, mix soils during 
tree uprooting, and increase structural and biological diversity in stands. 

3.8 Resilience and Legacies 
As described earlier, some view ecosystems as fragile, while others view ecosystems 
as hardy and resilient. With the relatively recent eruption of Mt. St. Helens and some of 
the very recent large catastrophic fires, lessons in resilience are underway. I believe 
that many were surprised at how well many species survived the St. Helens eruption in 
a number of different ways; and many were surprised at the rapid rate of "recovery." 
These events also provide a backdrop about how different management objectives and 
approaches may impact the pathways for revegetation and recovery. 

There are many unknowns about ecosystem resilience. To a large degree resilience in 
some ecosystems may be greatly affected by "legacies," both physical and organic 
(e.g.; downed wood and snags) left after disturbances. Given the range of forest 
management strategies and diversity of forest ownerships, we have the framework to 
evaluate resiliency under the suite of forest management approaches consistent with 
appropriate expectations based upon those roles. 

4.0 Policy Background 
Change agents and forest succession are viewed very differently by different elements 
of society. Some people, including some scientists, view change agents, as detrimental 
to a "healthy" forest since they can prevent desired outputs such as timber. From this 
perspective, protecting forests to prevent or control fire or insect outbreaks is viewed as 
critical to achieving the primary purpose for the forest and would be entirely appropriate 
for wood production and urban forests and possibly for many multi-resource forests. 
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since they are part of a natural pattern that is believed to lead to a healthy state, such 
as old-growth forests that are felt by some to be perpetual. From this perspective, 
change caused by man under the guise of protection is considered adverse, while 
change caused by "natural events" is desirable or somehow "better" protection. This 
view is entirely appropriate for forests whose primary purpose is reserves for natural 
values such as National Parks and wilderness areas. 

Both points of view dominate different personal value systems and different parts of 
current forest management policy. And they dominate different sectors of the scientific 
community, meaning there is not scientific unanimity on understanding how ecosystems 
function or what appropriate policies for their "protection" should be. This schism in the 
scientific community, between those who see nature as dynamic and robust and those 
who see it as static and fragile, is not likely to change in the near term, and perhaps 
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never. But it certainly complicates understanding of the issues for policy-makers and 
the public. 

From a landscape perspective the outcomes desired by forest policies are often not 
being achieved. With regard to forestland fire protection policy, aggressive fire 
prevention and suppression remains a dominant tactic. However, this tactic without 
otherwise managing forest stand composition has in recent years led to overstocked 
and unhealthy forest across significant portions of Oregon's drier forests. Fire policy is 
only one set of policies impacting forestland management. Federal Clean Water Act 
(CWA) and Endangered Species Acts (ESA) rules often call for protection from any 
short-term adverse effects of management practices, almost assuming a steady state of 
outcomes where protection will maintain the existing conditions of the forest for all time. 
Policy related to management of federal forestlands recognizes the need to manage 
dynamic landscapes, yet relies on a static "reserve" strategy where active management 
is shunned, but where fire suppression often continues. It is fair to say that the idea 
behind the reserve system (while the location and extent of reserves would remain 
static) was to allow natural processes to dominate and, thus, the ecosystems within the 
reserves were not viewed as static. CWA and ESA standards and processes often 
hinder active management on federal lands. Both land allocation and management 
standards on federal lands are established based in part on perceptions of the need to 
"mitigate" resource protection and land uses on non-federal lands. 

On non-federal lands, resource protection is provided mainly through the standards of 
the Oregon Forest Practices Act in combination with the Oregon Statewide Land Use 
Program. The land use program has as one goal the maintenance of forestlands for 
forest purposes, with the focus of retaining relatively higher timber production lands as 
the commercial forestland base. The Forest Practices Act is a "best management 
practices" (BMP) program that establishes resource protection objectives and requires 
application of BMPs as is needed to achieve the objectives. 

Public expectations about forestland policies have generally placed higher protection 
burdens on private forestlands than other private land uses. These public expectations 
continue to evolve. Since the inception of the Oregon Forest Practices Act, the overall 
policy direction related to management of private forestlands is: 

"To encourage economically efficient forest practices that ensure the continuous 
growing and harvesting of forest tree species and the maintenance of forestland 
for such purposes as the leading use on privately owned land, consistent with 
sound management of soil, air, water, fish and wildlife resources" (emphasis 
added) 

Policy direction related to protection of water, fish and wildlife has evolved and become 
more specific over time. Specific policy was established in the Forest Practices Act 
statutes (1987 and 1991) for protection of water quality ("to the maximum extent 
practicable meet state water quality standards"). General policy was established in the 
original statute for fish and wildlife protection ("overall maintenance"). Policy for 
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protection of "sensitive resource sites" was established by Oregon's Legislature in 1987. 
In considering private forestland protections for fish and wildlife, the Board has the 
discretion to consider the role that federal and state lands play in "overall maintenance" 
when determining the degree that forest practices on private lands will contribute to the 
overall maintenance, or with maintenance of specific resource sites. The 1991 
Legislature established specific targets for the retention of downed wood and snags to 
maintain and develop legacy "structures." These standards reflect a set of public 
expectations that appear substantially different for forestlands compared to other private 
land uses. As a simple example, residential and farm uses do not have either specific 
or general regulatory expectations for protecting wildlife (e.g., no requirements to leave 
downed wood or green trees/snags) with the exception of avoiding actual "take" as that 
term is applicable when ESA listed species are at issue. 

During development of the 1994 Water Protection rules, the Board of Forestry 
established in rule (629-635-0100) that: 

"There is a unique concentration of public resource values in and near waters of 
the state because these areas are critical for the overall maintenance of fish and 
wildlife and for maintaining water quality. Consequently, the policies of the Forest 
Practices Act, including encouraging economically efficient forest practices,. are 
best achieved by focusing protection measures in riparian management areas. " 

Focusing protection in riparian management areas is consistent with the approach used 
in the forest practice rules for "sensitive resource sites" such as spotted owl or bald 
eagle nest sites. Nonetheless, the policy choice to emphasize resource protection as 
the leading use in riparian areas, rather than growing and harvesting trees in these 
areas was controversial at the time, and for some remains controversial. 

The forest practice rules and rule guidance have accepted that temporary disturbance is 
allowable and even desirable in the context of acceptable short- and long-term impacts · 
and benefits, recognizing that vegetative and resource recovery will occur. Some critics 
of this poi icy argue that this site-specific approach needs to be appiied in the context of 
watershed or landscape assessments to avoid the potential for adverse cumulative 
impacts. 

Scientific perceptions about the appropriate scale and scope of forest protection policies 
are changing. The current forest practice rules are applied on an operation-specific 
basis. While the rules were developed with possible broader scale impacts in mind, 
they do not include a process to limit operations based upon broader scale cumulative 

·conditions. The September 14, 1999 Technical Report 1999-1 from the Independent 
Multi-disciplinary Science Team (IMST) argues that "a policy framework that 
incorporates landscape perspectives and makes regulation, management, and 
voluntary actions possible at this scale is needed." 

As discussed earlier, the Board of Forestry's FPFO articulates a policy framework of 
different roles for different ownerships in achieving sustainable forestry. These roles 
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include "reserved," "multi-resource," "wood production" and "urban" forests. This policy 
framework is based upon the hypothesis that this combination of different roles will, in 
aggregate, best sustain the full array of forest benefits that constitute the greatest 
permanent good. Assessment and monitoring projects are underway or are being 
designed to test this hypothesis. Note: The department is working with ODFW and 
others to implement the 
Technical Report 1999-1 from the IMST concludes that the policy approach for recovery 
of salmonids should be the "emulation (not duplication) of the historic range of 
conditions across the landscape." The IMST concludes that: 

"The historic range of ecological conditions in the Pacific Northwest, both of 
habitat and of salmonid stocks, is important because it provides a framework for 
developing policy and management plans for the future. The performance of 
salmonids under historic ecological conditions is evidence that these habitats 
were compatible with salmon reproduction and survival. Land uses resulting in 
non-historical ecological conditions may support productive salmonid 
populations, but the evidence for recovery of salmonids under these 
circumstances is neither extensive nor compelling. Therefore, we conclude that 
the goal of management and policy should be to emulate (not duplicate) natural 
processes within their historic range. The recovery of wild salmon id stocks is an 
iterative process. Just as policy and management have changed in the past they 
will continue to change in the future, guided by what we learn from science and 
from experience." 

One could infer from this conclusion that "protection" for salmonids requires emulation 
of both natural conditions and natural processes within their historic range. For 
managers of wood production, urban and some multi-resource forests, this creates 
some enormous conflicts. Are managers of forests with those primary purposes to 
emulate processes such as wildfires, floods and landslides over the full range of their 

. historic magnitudes? And if so proposed how might federal ESA and CWA regulatory 
agencies respond with their requirement to avoid short-term risk to water quality or 
individual organisms? 

Federal forestland protection policies are set through both land management policies 
(for federal lands) and federal regulatory programs (e.g., CWA and ESA). These 
policies have both direct and indirect impacts to non-federal forests. Recent changes to 
the 2001 federal Wild land Fire Management Policy are illustrative of the current federal 
policy setting and its relationships to non-federal lands. The 2001 federal Wildland Fire 
Management Policy includes an implied assumption that the federal objectives of 
"ecosystem sustainability" and "protect and sustain ecosystems" are fully applicable 
across a landscape that includes private and other non-federal public lands. 
Furthermore, these objectives then result in the application of a strategy that "Wildland 
fire will be used to protect, maintain, and enhance resources and, as nearly as possible, 
be allowed to function in its natural ecological role." But it cannot possibly be allowed 
to do this while "protecting" forest values and private property without first receiving 
massive treatments to return fuels to conditions more consistent with natural fire 
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regimes. And this strategy appears to ignore the primary purpose for wood production, 
urban and some multi-resource forests. 

The lessons learned from the 2002 Fire Season indicate that implementation of these 
objectives and strategies results in increased loss of private and public forest resources. 
The recent fire seasons may also indicate that current federal wildland fire management 
policy may not be meeting the objectives for which the federal land use allocations have 
been established; i.e., it is (1) not maintaining late successional reserve forests at the 
levels that were planned or (2) the desired outcomes .of natural processes in the 
reserves are undermined by uncharacteristic wildfire that results in conditions outside 
the range of historical conditions. Furthermore, the costs associated with "managing" 
the recent fires have exceeded the fire suppression budget, impacting budget allocation 
for non-fire program areas and undercutting other resource management investments. 

It is true that to some degree, current federal policy has not been implemented as 
designed or intended due to various external and internal factors. Nonetheless, as 
discussed below, a new policy needs to be considered that recognizes that social, 
environmental and economic values all must be considered and sustained. The shift in 
policy we suggest is from one that "allows fire to function in its natural role as much as 
possible" to one that "emulates the functions of fire (when supportive of land 
management objectives) through active management that can include the use of fire." 
Context for this policy includes both the natural disturbance regime and the 
management objectives for the lands. This context should however, not assume that 
the natural fire regime is positive or superior to land management objectives, i.e., the 
primary purpose for the forestland in question. The strategies need to consider whether 
the role of fire (when it needs to be maintained given the land management objectives) 
is "better" emulated through other means than fire. In this context, "better" includes 
such factors as costs, risks, safety and the social, environmental and economic benefits 
of alternatives. Tools to conduct such analysis may be limited and in need of 
development. 

Like fire protection, resource protection under regulatory programs such as the forest 
practices act continues to generate strong debate because of the highly polarized views 
about what is "adequate" protection. As we move toward improved integration of 
economic, social and environmental needs, tools to better weigh risks, benefits, and 
costs will be needed. 

The Clean Air Act, designed to protect air quality is one factor in preventing the use of 
prescribed fire to address overstocked and unhealthy forests. Premises of the Clean Air 
Act include "manmade air pollution" which means air pollution that results directly or 
indirectly from human activities, and preventing the visual impairment of Wilderness and 
National Parks. In this policy context, smoke from wildfire is "natural," while smoke from 
prescribed fire is "man-made." Such a distinction when most wildfires are suppressed 
makes little sense. 
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Similarly, in a recently proposed DEQ rule related to water temperature standards they 
would define "Natural Condition" to mean "conditions or circumstances regarding the 
physical, chemical or biological integrity of a water of the State that are not caused or 
significantly contributed to by anthropogenic activities. Disturbances from wildfire, 
floods, earthquakes, volcanic or geothermal activity, wind, insect infestation and 
diseased vegetation are considered natural conditions." Such a definition does not 
recognize that many of these disturbance factors have been much reduced. As an 
alternative approach "Natural Condition" could be defined as "conditions or 
circumstances regarding the physical, chemical or biological integrity of a water of the 
State that are consistent with or mimic natural conditions and natural disturbance 
patterns. Natural disturbances from wildfire, floods; earthquakes, volcanic or geothermal 
activity, wind, insect infestation and diseased vegetation, or human disturbance 
designed to mimic natural disturbances are considered natural conditions." 

In similar work done by the Forest Service and BLM related to "sufficiency" of federal 
forest management practices with water quality standards, sufficiency is judged against 
the assumption that the maximum possible shade is the most beneficial condition for 
"protecting" salmonids, an assumption not well supported in the scientific literature. The 
assumption may be flawed for at least three reasons. First, abnormally high shade 
levels have the potential to have a negative effect on fish productivity and survival 
because little sunlight, which supports the aquatic food base, gets to.the streams. 
Second, hypothetically, overstocked riparian stands with abnormally high shade levels 
may result in uncharacteristically intense fire occurring in riparian zones, possibly 
allowing excessive sunlight that warms water beyond fish tolerances. Third, excessive 
shade in already cold streams may actually make them colder than ideal for fish and 
fish prey productivity. · 

In addition to federal and state policies, there exists other non-regulatory initiatives such 
as "sustainable forestry certification" that reflect yet another set of protection beliefs and 
policies. While intended to be market driven and voluntary, protection that might be 
achieved under these programs may not be supportive of state or federal policies. The 
Department had proposed for the State of Oregon to conduct reverse assessments, or 
critiques, of the two dominant certification assessment processes, SFI and FSC. The 
primary goal of the project was educational. The project results were intended to help 
both public and private landowners make more informed decisions regarding forest 
certification and to help certification systems operate in Oregon in a manner that 
promotes forest stewardship and complements Oregon's forest policies. However, the 
intended work remains on hold as funding and other issues remain limiting. 

For additional information about federal policy issues, attached as appendix A is a 
monograph presented by Jack Ward Thomas at the conference "Fire in Oregon's 
Forests," Oct. 23, 2002 titled "Dynamic vs. Static Management in a Fire-Influenced 
Landscape - The Northwest Plan." 
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5.0 Processes and Functions 
The recent Independent Multidisciplinary Science Team (IMST) report on the recovery 
of wild salmonids in western Oregon forests states: 

"On the basis of scientific evidence, we conclude that managing riparian areas 
differently than upslope areas as a strategy for protecting fish habitat is 
scientifically valid only if done with the goal of maintaining the dynamics of 
landscape structure and function. Riparian buffer strategies, as a single 
landscape feature with sharp upslope demarcations are not consistent with 
historic patterns." 

Based upon our understanding of current science, riparian buffers have been 
demonstrated to provide and maintain a number of key functions such as shade. 
However, as the IMST appears to be arguing, riparian buffers are different features than 
what might be expected under natural disturbance patterns. Some obvious process 
differences may result. For example, the edges created by buffers may make retained 
trees more vulnerable to wind throw and thus, may accelerate large wood inputs in 
some locations. 

Private forestlands have an established policy role of "growing and harvesting trees as 
the leading use." This choice results in harvest regimes that are not consistent with 
historic patterns. Furthermore, this choice results in fire suppression to protect the 
landowners' investments. Thus, there isn't an analogue in current management 
practices for severe disturbance-events and the resultant processes that often result in 
the combined large pulses of wood and sediment to aquatic systems. This is one 
reason why blanket application of a rule or concept is inappropriate when taken out of 
context, that is, in ignorance of the primary purpose for the land in question. An 
extreme example of such an application would be to argue that wildfire and floods must 
be emulated in Portland Metro because it used to be forested and its lowland areas 
used to flood. Forest is no longer the primary purpose for Portland just as natural forest 
is no longer the primary purpose for forests that produce the wood our society needs for 
its high quality of iife. 

Forest types vary across Oregon based upon site conditions. Climate and topography 
are key variables in what forest type develops. Map 2 below shows the general forest 
types across Oregon. Within these general types there is considerable variability, with 
the relative variability increasing in drier climates where aspect and elevation become 
additional key variables. Illustration 3 demonstrates some of the general vegetation 
patterns in eastern Oregon. 
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Map 2 
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Illustration 3 
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The table below is a hypothetical example created by the author of key processes for 
deii·vering wood and sediment to strearns and their likely outcorr1es based upon historic 
disturbance regime for several different general vegetation types. 

!Pa1:est. 
·11t~lii:li!• ....•. 

Hemlock 
Spruce 

Douglas fir 

1. Moderate wind 
2. Intense wind 
3. Flood 

1. Moderate wind 
2. Intense wind 
3. Flood 
4. Stand replacement 

or mixed severity 
fires 

· .··. t.~r9:E1 Woo~y ll).~br.!s fLWJl:lJJ tllelivery 
P!rQ~esses 

1. Small but continuous input of near stream LWD 
2. Moderate to large pulses of near stream LWD 
3. Moderate to large pulses of LWD and 

sediment both near stream and upslope 
1. 
2. 
3. 

4. 

Small but continuous input of near stream LWD 
Moderate to large pulses of near stream LWD 
Moderate to large pulses of LWD and sediment 
both near stream and upslope sources 
Large to extreme pulses of LWD and sediment 
both near stream and upslope sources 
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True fir 200 year Large to extreme pulses of LWD and sediment 
hemlock intervalstand near stream. 

replacement 
Lodge pole 35-100 year interval Large to extreme pulses of LWD and sediment 
pine stand replacement near stream. Upslope sources may be significant 

fires if fire followed by intense thunderstorm. 

Ponderosa Low intensity small but continuous input of LWD 
Pine frequent fires 

With fire suppression, a dominant process that provides both near stream and upslope 
sources of wood and sediment has been greatly reduced. Fire, where not stand 
replacement, may often be selective in favoring certain trees species or sizes. For 
example, in the Siskiyou mixed conifer type there is evidence that hardwoods are now 
less frequent in riparian stands due to fire suppression. Fire suppression along with 
harvesting large trees in riparian areas may result in riparian stands with relatively fewer 
large trees. Depletion rates for large wood that does enter streams may be much 
greater due to overall smaller piece sizes. 

Fire suppression and other modifications to disturbance patterns create different 
dilemmas based upon the land management strategies. For reserve forest strategies, 
fuel buildups will occur until uncharacteristic fire becomes a much more likely outcome. 
For intensively managed wood production forests, the question becomes one of 
whether or not riparian or aquatic protection strategies that do not emulate natural 
conditions will be successful. The IMST argues that our management goal should be to 
emulate natural processes. They also argue that riparian buffer strategies by 
themselves are inadequate to recover salmon. This is certainly true given what we now 
understand about the effect of dams, water diversions, ocean conditions, hatcheries and 
harvest in the life cycle of salmonids. This may also be true to the extent that upland 
managementeffects are important and would not be mitigated by riparian protection 
measures. 

In my opinion, an argument could be made, given the partial role that forests and 
forestland riparian areas play in the salmon life cycle, that the protection and habitat 
now provided by private forestlands under the Forest Practice Act rules and the Oregon 
Plan for Salmon and Watersheds is more than adequate. This argument would be 
strengthened by considering the combined roles of public and private forestlands, and in 
consideration of the relative contributions of other land uses and until such time as other 
possibly more limiting factors in salmon distribution and abundance are proportionately 
addressed. 

While data may be limited, according to the State of the Environment Report (based 
upon DEQ monitoring sites) water quality from most forested streams remains good to 
excellent (and overall water quality is improving). Current habitat condition is arguable, 
since current conditions are the result of many legacy practices and past direct 
modification of instream habitat, but most streams have habitat and water quality within 
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the range found for "reference streams." Modeling (Nickelson and Lawson from Oregon 
Plan Review Draft) can demonstrate that current habitat quality for most coastal 
streams is adequate to sustain coho populations at levels above current stocking. 
Furthermore, based upon ODF monitoring data, riparian protection on forestlands 
should provide recovery of habitat conditions consistent with the rule's targets over time. 
Recovery of habitat elements provided by large wood inputs could be accelerated by 
active placement, but this type of practice has been greatly reduced due to federal 
permit requirements. 

However, many will make an equal argument that forest practices and riparian 
protections on private forestlands are inadequate. For example, some would argue that 
the rules fail to adequately extend riparian protection up the channel system to include 
(most) small channels that might transport wood downstream. Others argue that 
retention along small fish bearing channels does not include the volume and size of 
wood necessary in those cases when such channels might transport wood. 

These arguments are not resolvable without research and time. Nonetheless, the one 
area where we have unarguably modified both function and processes on private 
forestland relates to upslope sources of wood and sediment from earthflows and debris 
torrents. In steep highly dissected steep terrain, "aquatic habitat extends to the 
headwalls." 

Regardless of the debate or point of view, by better considering key processes and 
cause-effect relationships we may be able to achieve less costly and more efficient and 
effective protection strategies than currently in existence. At a minimum we need to 
learn to not "fix" impacts that we have historically viewed as "damage" such as riparian 
windthrow or in-unit landslides. We are also in the process of considering how better to 
emulate the "upslope sources of sediment and wood" from private forests. On a 
technical basis, analytical tools are being developed that can help us evaluate 

· alternative approaches and assess their potential impacts to t both aquatic habitats and 
timber production. 

6.0 Short-term versus long-term risk 
Recent court and agency interpretations that direct the application of federal policies 
generally have given priority for "static" forest management strategies and short-term 
protection of a single species or single resource values such as air or water. For 
example, restoration actions that reduce conifer basal area to a limited degree in 
riparian zones (provided as an incentive) are expressly excluded from the Army Corp of 
Engineer's Regional General Permit allowing certain types of restoration practices. In 
another noted example, stand management practices that might reduce uncharacteristic 
wildfire are routinely stopped through court actions. This priority has often been at the 
expense of long-terrn forest ecosystem health, including failure to address conditions 
that increase the risks to Oregon forests from severe fire, pests and drought. 

Federal actions are generally burdened by the precautionary principle; that is, if you 
cannot demonstrate potential adverse consequences are minimized do not go forward. 
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Conversely, ORS 527.714 of the Oregon Forest Practices Act sets a standard that 
additional standards of protection cannot be adopted unless a problem with current 
forest practices degrading resources can be demonstrated. These differences in 
burden of proof result in very different outcomes and these differences may be 
appropriate given the different roles and responsibilities of the public and private lands. 
In either case, providing new tools and frameworks for better considering scientific 
uncertainty and separating facts from conclusions from opinions is important. 

A recent symposium sponsored by OFRI and OSU addressed the issue of balancing 
risks and tools that might support better decision-making. It is clear that such tools 
need considerable development in many cases to be useful. Risk needs to be 
considered at a range of scales. For example, research (Bowyer) confirms that wood, a 
fully ren.ewable resource manufactured in a low pollution process, is environmentally 
superior to alternative products such as steel, cement and plastic for most purposes. 
Many scientists and forest resource professionals are concerned that the import of 
foreign wood, logs and other natural resources might introduce invasive, damaging 
species, pests and diseases, putting Oregon's resources at risk and limiting the ability to 
export Oregon products. In addition, wood grown in Oregon meets some of the highest 
environmental standards in the world. Thus, policies need consider the extent that risks 
are increased through substitution of less environmentally sound products or through 
production in regions with less enlightened management. 

7.0 Active versus Passive Management (Protection) 
There are highly polar views of whether protection means, "leave it alone" or 
"manipulation of the forest." Ironically, because of the polarity of these views, it has 
been difficult to develop and then implement multiple management strategies. "Letting 
nature take its course" now occurs by design or default on more than one third of 
Oregon's forests. Adaptive elements of this strategy are limited for a number of 
reasons. The remaining two-thirds of the forest has generally active management on 
the uplands (for a number of purposes, but primarily for timber production on private 
lands) and in practice, mostly a reserve strategy for riparian zones (as discussed below, 
most landowners do not enter riparian zones even when allowed). For operations 
regulated under the FPA, active management is allowed in riparian zones for several 
purposes. These purposes include enhancement of riparian functions and restoration of 
aquatic habitat, but also include management that promotes or captures a "harvestable 
surplus" of timber. A number of incentives were included in the rules to encourage 
active management. Despite provisions and incentives for active management, limited 
effort occurs. Nonetheless, some view these provisions for active management as a 
high risk because they perceive that larger conifers may be selectively removed or that 
other risks may be created. Somewhat ironically, most riparian zones on private 
forestlands are not entered for management purposes during harvest. In limited cases 
when management does occur, some of the larger trees in the outer RMA may be 
.removed. Nonetheless, with the current behaviors, most riparian areas remain on track 
with the desired future condition of mature forest conditions with significant numbers of 
large conifer trees over the course of the next rotation. 
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Current work on water protection rules under the Forest Practices Act is instructive of 
the passive versus active management discussion. Some "passive" approach 
supporters want to remove barriers to natural processes and let those processes 
operate; under the premise that this approach has worked for a long time before 
European-based settlement, "so it is proven and right." But humans no longer inhabit 
the land as they did 150 years ago. The "engineering" perspective of some says, "tell 
us what you want, and we will provide it." The engineering advocate wants to reduce 
ecosystem processes to known components, and then do precisely what is needed and 
no more. This viewpoint gives limited value to the extreme complexity and variability of 
forest ecosystems. Of course, these viewpoints are extremes, almost caricatures. Most 
policy-makers balance these viewpoints in promoting and adopting policies. For 
example, the current forest practice rules use mature forest condition as the target to 
shoot for in riparian areas based upon it being an "average condition" across the 
landscape. This approach was used based upon the belief that that condition will 
provide desirable riparian functions, even though we cannot quantify everything that 
happens or how much of each riparian function is needed. On the other hand, RMA 
widths are based on scientific information about sources of near stream riparian function 
potential. However, by uniformly applying the widths without regard to other factors 
such as inner gorges, slope, unstable sites, floodplain and terrace configuration, we 
may be missing opportunities to capture the near stream wood with the most potential to 
actually enter the stream. Widths were chosen based upon the relative efficiency and 
functionality of both delivery and rule administration. Where, in the balance, is the right 
place to be is always the difficult question, and it is always a policy choice. 

8.0 Current approaches: Desired Future Condition/Properly Functioning 
Condition/Cumulative Effects 
Several concepts have been developed to ~Ip evaluate or set objectives for the 
protection of riparian, aquatic and other ecosystem values. Among these concepts are 
"desired future condition" and "properly functioning condition." Both these concepts 
have been used in part in the current forest practice water protection rules. The issue of 
cumulative effects has resulted in additional approaches used mostly on federal lands 
tr1at try to establist-1 watershed l!thresholds11 under which additional or different 
constraints are applied to proposed management practices. 

Desired future condition describes the future range of conditions of forest resources that 
meet management objectives. Desired future condition is based on ecological, social, 
and economic considerations. Because ecosystems are dynamic and not entirely 
predictable or manageable, desired future condition must be expressed as ranges of 
ecological status or management status of vegetation and desired soil qualities. For 
Oregon's forest practice rules, the desired future condition for streamside areas along 
fish use streams is: 

"To grow and retain vegetation so that, over time, average conditions across the 
landscape become .similar to those of mature streamside stands. Oregon has a 
tremendous diversity of forest tree species growing along waters of the state and 
the age of mature streamside stands varies by species. Conifer trees often 
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dominate mature streamside stands. For many conifer stands, mature stands 
occur between 80 and 200 years of stand age. Hardwood stands and some 
conifer stands may become mature at an earlier age. Mature stands provide 
ample shade over the channel, an abundance of large woody debris in the 
channel, channel-influencing root masses along the edge of the high water level, 
snags, and regular inputs of nutrients through litter fall." 

The desired future condition for streamside areas that do not have fish use is: 

"To have sufficient streamside vegetation to support the functions and processes 
that are important to downstream fish use waters and domestic water use and to 
supplement wildlife habitat across the landscape. Such functions and processes 
include: maintenance of cool water temperature and other water quality 
parameters; influences on sediment production and bank stability; additions of 
nutrients and large conifer organic debris; and provision of snags, cover, and 
trees for wildlife." 

The rules further describe the approach under which the DFC was determined and how 
it is to be applied: 

"The rule standards for desired future conditions for fish use streams were 
developed by estimating the conifer basal area for average unmanaged mature 
streamside stands (at age 120) for each geographic region. This was done by 
using normal conifer yield tables for the average upland stand in the geographic 
region, and then adjusting the basal area for the effects of riparian influences on 
stocking, growth and mortality or by using available streamside stand data for 
mature stands. 

The desired future condition for streamside areas that do not have fish use is to 
have sufficient streamside vegetation to support the functions and processes that 
are important to downstream fish use waters and domestic water use and to 
supple-met wildlife habitat across the landscape. Such functions and processes 
include: maintenance of cool water temperature and other water quality 
parameters; influences on sediment production and bank stability; additions of 
nutrients and large conifer organic debris; and provision of snags, cover, and 
trees for wildlife. 
The rule standards for desired future conditions for streams that do not have fish 
use were developed in a manner similar to fish use streams. In calculating the 
rule standards, other factors used in developing the desired future condition for 
large streams without fish use and all medium and small streams included the 
effects of trees regenerated in the riparian management area during the next 
rotation and desired levels of insert large woody debris. 

For streamside areas where the native tree community would be conifer 
dominated stands, mature streamside conditions are achieved byretaining a 
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sufficient amount of conifers next to large and medium sized fish use streams at 
the time of harvest, so that halfway through the next rotation or period between 
harvest entries, the conifer basal area and density is similar to mature 
unmanaged conifer stands. In calculating the rule standards, a rotation age of 50 
years was assumed for even-aged management and a period between entries of 
25 years was assumed for uneven-aged management. The long-term 
maintenance of streamside conifer stands is likely to require incentives to 
landowners to manage streamside areas so that conifer reforestation occurs to 
replace older conifers over time. 

Conifer basal area and density targets to produce mature stand conditions over 
time are outlined in the general vegetation retention prescriptions. In order to 
ensure compliance with state water quality standards, these rules include 
requirements to retain all trees within 20 feet and understory vegetation within 1 O 
feet of the high water level of specified channels to provide shade. 

For streamside areas where the native tree community would be hardwood­
dominated stands, mature streamside conditions are achieved by retaining 
sufficient hardwood trees. As early successional species, the long-term 
maintenance of hardwood streamside stands will in some cases require 
managed harvest using site specific vegetation retention prescriptions so that 
reforestation occurs to replace older trees. In order to ensure compliance with 
state water quality standards, these rules include requirements in the general 
vegetation retention prescription to retain all trees within 20 feet and understory 
vegetation within 10 feet of the high water level of specified channels to provide 
shade. The rules might better fit with what we now know about historical 
hardwood-dominated areas if they more appropriately allowed and encouraged 
hardwood reforestation. · · 

In many cases the desired future condition for streams can be achieved by 
applying the general vegetation retention prescriptions, as described in OAR 
629-640-0100 and OAR 629-640-0200. in other cases, the existing streamside 
vegetation may be incapable of developing into the future desired conditions in a 
''timely manner." In this case, the operator can apply an alternative vegetation 
retention prescription described in OAR 629-640-0300 or develop a site-specific 
vegetation retention prescription described in OAR 629-640-0400. For the 
purposes of the water protection rules, "in a timely manner" means that the trees 
within the riparian management area will meet or exceed the applicable basal 
area target or vegetation retention goal during the period of the next harvest 
entry that would be normal for the site. This will be 50 years for many sites. 

Where the native tree community would be conifer dominant stands, but due to 
historical (human disturbance) events the stand has become dominated by 
hardwoods, in particular, red alder, harvesting is allowed to produce conditions 
suitable for the re-establishment of conifer. In this and other situations where the 
existing streamside vegetation is incapable of developing characteristics of a 

AGENDA ITEM 2 
Attachment 1 

Page 26 of 32 



mature streamside stand in a "timely manner," the desired action is to manipulate 
the streamside area and woody debris levels at the time of harvest (through an 
alternative vegetation retention prescription or site specific vegetation retention 
prescription) to attain such characteristics more quickly. " 

Properly functioning condition is another methodology for assessing the physical 
functioning of riparian and wetland areas and applying protection. This approach has 
most commonly been used in agricultural and/or grazing settings where a more 
"functional approach" is viewed to be more acceptable given the land use objectives 
(and growing old-forests is viewed as an unacceptable use). Properly functioning 
condition is used to describe both an assessment process, and a defined, on-the­
ground condition of a riparian-wetland area. Properly functioning condition defines a 
minimum or starting point. The PFC assessment provides a consistent approach for 
assessing the physical functioning of riparian-wetland areas through consideration of 
hydrology, vegetation, and soil/landform attributes. The PFC assessment synthesizes 
information that is foundational to determining the overall health of a riparian-wetland 
area. The on-the-ground condition termed PFC refers to how well the physical 
processes are functioning. PFC is usually expressed as a state of resiliency that will 
allow a riparian-wetland system to hold together during a 25 to 30 year flow event, for 
example, sustaining that system's ability to produce values related to both physical and 
biological attributes. PFC is occurring when a riparian-wetland area is physically 
functioning in a manner, which will allow the maintenance, or recovery of desired 
values, e.g., fish habitat, Neotropical birds, or forage, over time. A riparian-wetland area 
that has recovered to a proper functioning condition, would either be providing quality 
habitat conditions, or would be moving in that direction if recovery were allowed to 
continue. 

A number of systems have been developed to apply cumulative effects screens based 
upon perceived thresholds of "excessive disturbance." Such concepts as "road density" 

. or "hydrologic maturity" may be used in these systems to express assumptions that 
undesirable cumulative effects are occurring. Once thresholds are reached, actions 
may be limited until restoration or other recovery occurs to move the watershed below 
the thresholds. There remains considerable debate about the validity of such 
thresholds and the efficacy of this type of approach. Since federal land management is 
required to consider cumulative effects in their decision-making processes, such tools 
become a necessity. 

Conclusions and Recommendations 
As pointed out earlier, the IMST concluded in their forest report that: "The historic range 
of ecological conditions in the Pacific Northwest, both of habitat and of salmonid stocks, 
is important because it provides a framework for developing policy and management 
plans for the future." 

Ironically, even this conclusion represents a somewhat static perspective. Since 
salmon first occupied Oregon's streams, we have gone from a cold, highly glaciated 
environment to a warmer, mostly un-glaciated environment. To quote from Lackey, 
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Robert T. 2000. Restoring wild salmon to the Pacific Northwest: chasing an illusion? In: 
What We Don't Know about Pacific Norlhwest Fish Runs --- An Inquiry into Decision­
Making. Patricia Koss and Mike Katz, Editors, Portland State University, Portland, 
Oregon, pp. 91 - 143: 

"Aparl from human influence, the size of salmon runs has varied enormously 
over the past 10,000 years (Chatters et al., 1995). Anthropological data are 
inexact and open to various interpretations, but it is certain that at the end of the 
last Ice Age, 10,000 - 15,000 years ago, huml'jns and salmon expanded into the 
Pacific Northwest (Pielou, 1991; Chatters et al., 1995). Until 7,000 to 10,000 
years ago, many of the upper reaches of rivers were blocked by glacial ice. 
Eroding glacial deposits and low water flows limited the size of salmon runs for 
the next several thousand years. Ecological conditions improved for salmon 
approximately 4,000 years ago, probably from better oceanic conditions and 
more favorable freshwater environments (Chatters et al., 1995). 

Aboriginal harvests of salmon increased gradually over the 4,000 years prior to 
"European" contact, and affected runs in at least some rivers, especially toward 
the southern and eastern extent of the salmon distribution (Swezey and Heizer, 
1977; Taylor, 1999; Yoshiyama, 1999). It is often assumed that aboriginal fishing 
may be dismissed as an influence on historical run sizes. Taylor (1999), after 
reviewing the results of recent anthropological research, concludes: 

Taken as a whole, the aboriginal fishery represented a serious effort 
to exploit salmon runs to their fullest extent. Aboriginal techniques 
could be frighteningly efficient, and in many respects they compare 
favorably to modern practices. Weirs blocked all passage to 
spawning grounds; seines corralled large schools of salmon; and 
basket traps collected Without discrimination. Indians in fact 
possessed the ability to catch many more sal1J1on than they actually 
did. [emphasis mine] 

The level of safn1on 11arvest by aboriginal fisf1e1-r11e11 ir1 tl1e Cer1traf Valley· of 
California was roughly comparable to the peak commercial harvest of industrial 
fishermen of the mid to late 1800s (Yoshiyama 1999). Many Indian tribes 
possessed fishing gear that enabled them to catch salmon effectively in various 
settings and under a range of conditions (Figure 3). Figure 3. Although not as 
great as the harvest levels of commercial salmon fishermen of the late 1800s and 
early 1900s, prior Indian harvest was significant because many tribes possessed 
fishing gear that enabled them to catch salmon effectively in various settings and 
under a range of conditions. 

Their gear encompassed a spectrum comparable to that available to 19th century 
"industrial" fishermen who supplied salmon to canneries (Smith, 1979). There 
was, however, a major difference between the two groups of fishermen. For 
Indian fishermen prior to 1500, a rough equilibrium existed between the size of 
the salmon catch and the region's human population because the number of 
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salmon that could be consumed, sold, or traded was constrained (compared to 
modern standards) by technical limitations in fish preservation, storage, 
distribution, and, most importantly, a relatively low population of Clbout a million 
people across the entire region. 

Although aboriginal fishing may have affected individual stocks, especially those 
in smaller rivers and streams (that are more vulnerable to the effects of fishing), 
the aggregate effect on salmon runs was less than that of the past 150 years 
(Schalk, 1986). Further, except for using fire to clear vegetation, aboriginals 
Jacked the capability to greatly affect salmon habitat. In summary, from roughly 
4, 000 years ago to approximately the 1500s, salmon runs probably fluctuated 
greatly, but with a Jong-term upward trend. 

The 1500s marked the beginning of a dramatic change in the history of the 
salmon/human relationship in the Pacific Northwest. From the early 1500s 
through the mid 1800s, a series of human disease epidemics (caused by Old 
World diseases, principally smallpox, measles, whooping cough, mumps, 
cholera, and gonorrhea) decimated aboriginal human populations (Denevan, 
1992; Harris, 1997; Mccann, 1999); this reduction in the human population 
caused a significant decline in fishing pressure (Taylor, 1999). For example, to 
illustrate the extent of the decline, prior to 1800 the population of what is now 
British Columbia was greater, possibly much greater, than 200,000 (Harris, 
1997). By 1850, the total population of British Columbia was estimated to be only 
several tens of thousands. Thus, the large salmon runs observed in the early to 
mid-1800s were likely a reflection of the general, long-term trend of improving · 
(from a salmon perspective) ecological conditions, coupled with a curtailment in 
harvest due to the diminished human population." 

Thus, the reference conditions (implied by the IMST report) that are often used to 
characterize salmon habitats and populations may well represent the pinnacle of 
favorable habitat along with a low point of human exploitation, but not a very broad view 
of the historic range of ecological conditions. The recent report on the Biscuit Fire 
(Sessions, et.al.) argues that the forests that burned in the fire may have successfully 
initiated and developed due to the little ice age that at that time favored conifer 
regeneration. Current conditions are much warmer and drier, and now favor the more 
aggressive and drought hardy brush species. The report concludes that if we want to 
re-establish the pre-fire forest conditions, active management is needed to control the 
brush species to limit moisture competition with the conifers. The point is that 
ecosystems are also evolving with larger scale factors. Thus, the viewpoint that 
"pristine" environments at some point in time represent the desired conditions is also a 
static perspective. 
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Key Policy Implications 
It may be ironic that we describe forests within a context of disturbance, followed by 
"recovery" through succession to mature forest. In my ongoing evolution of thought on 
this matter, I am beginning to think that it is just as reasonable to view disturbance as 
the "recovery." In any case, terms like protection and recovery reinforce the thought 
processes that have created and maintained a static view of forests and reinforce the 
view that protection means preventing change. There is a very strong and legitimate 
ongoing scientific debate around this issue. There is a lot of research that is pointing 
the way to a paradigm shift. However, the process to collect and synthesize this 
research and to force meaningful dialogue has not yet occurred. Creating the scientific 
foundation for this change is critical and strong leadership is needed. Both the 
Department and Board will need to work with OSU College of Forestry to help create 
the conditions for building the necessary scientific foundation. 

From a policy perspective, the Board of Forestry has a unique responsibility to seek 
cost-effective resource protection solutions. Trying to emulate the "historic range of 
natural conditions" on private forestlands is no longer possible or likely desirable given 
their roles. Thus, an alternative way to view protection is to, consistent with the 
applicable land management objectives, emulate key functions and processes, or 
subsets of key functions and processes, as is determined to be necessary to adequately 
maintain fish habitat and water quality. With this in mind, vegetation can be retained 
more efficiently if retention emphasizes specific locations where disturbance will occur 
and where interaction with the vegetation and disturbance events will do the most good 
for habitat values. Retention should also have in mind production of trees with 
adequate size based upon the type of disturbance interaction, likely functions and 
depletion rates. We probably have or will soon have the technical tools to better retain 
vegetation with these objectives in mind. Both active and passive approaches are 
legitimate methods in the private forestland setting and some processes may be more 
efficiently maintained through active management or from the more "engineered 
perspective." However, these approaches are much more complex than the current 
forest practice rules. Since we do not know yet what is "adequate" or what will be 
effective in the ionger-terrr1 we sl1ould seek out forest rnanagers willing to apply different 
approaches and apply research or monitoring requirements. 

Listed below are additional conclusions and specific recommendations. 

1. We should work with OSU College of Forestry and others to create and implement a 
process to build the scientific foundation necessary to support policy and technical 
changes that improve consistency of forest practices and forest management with 
the concepts of dynamic forest ecosystems and "primary purpose". Tools are also 
needed to: (a) better analyze short- and long-term risks; and (b) better analyze, at 
different scales, how well the different forest ownerships integrate to provide 
necessary resource protection. 
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2. It is important to recognize that considerable intellectual and scientific "horsepower" 
will be needed to think out of the box and avoid falling back into the more 
comfortable approach of "protection means preventing change." 

3. The different roles that federal, state and private lands should play in "overall 
maintenance" of fish and wildlife when determining the degree that forest practices 
on private lands should contribute to the overall maintenance, or with maintenance 
of specific resource sites, should be better described in forest practice statutes. 

4. To be successful in making changes to implementation of forest practices, we will 
need to consider the existing limitations of current overarching policies, especially 
the ESA, CWA and resultant water quality standards. In this context, protection 
means, "limit disturbance." The challenge of these limitations should not be 
underestimated. To begin to address these limitations, the "dynamic ecosystem" 
and "primary purpose of the land" concepts needs to be better promoted as state 
conservation policy and, especially, as federal policy. 

5. Wildfire, the dominant "natural" change agent is not acceptable in wood production, 
urban and some multi-resource forests, i.e., managed forests. Managed forests do 
not have an analog for severe stand replacement fires or most other fire regimes. 
Managed forests also are by policy meeting a different purpose than emulation of 
natural conditions. There is no analog in nature for 50-year rotations and riparian 
buffers. Thus, managed forest cannot reasonably be expected under current 
policies to emulate all or even most natural conditions. 

6. Practices on managed forests that do not emulate natural conditions or that result in 
changes to delivery of functions and processes cannot be considered failures 
because those are not the primary purposes for those forests. However, research is 
needed to document that the modified processes compatible in managed forests will 
appropriately maintain fish and wildlife. The Hinkle Creek Paired watershed study 
and its replications are critical in this effort. Hinkle Creek and other sites need to be 
used to experiment with different designs and approaches to riparian and aquatic 
ecosystem protection. At this point in time, investments in Hinkle Creek style 
research appear to be a better use of resources than arguing about incremental 
increases to riparian protection. Nonetheless, we need to be humble by 
acknowledging that managed forests are an adaptive experiment. 

7. New incentive tools to encourage private landowners to a.ctively manage riparian 
areas may be needed. Forest Practices Monitoring shows that the majority of 
landowners are not entering riparian areas along fish-use streams, under current 
rules. A new, disturbance-based approach to long term resource maintenance 
cannot be successful without landowners and operators actively engaged in it. To 
this end, "canned" site-specific prescriptions may be necessary to assist landowners 
to try alternative practices when site conditions are appropriate. These canned 
prescriptions could address such other factors as inner gorges, slope, unstable sites, 
floodplain and terrace configuration. 
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8. The existing water protection system is generally functioning well. Monitoring data 
indicate high levels of compliance and outcomes consistent with protection 
objectives. Nonetheless, the system is dominated by limiting disturbance in riparian 
areas. Thus, we fundamentally need to change viewing resource protection as 
trying to prevent disturbance. While there is logic for not accelerating some types of 
disturbance; e.g., the rate of landslides due to some forest practices, there is an 
equal logic that we need to be "causing" disturbance (landslides) in some locations, 
possibly by loading the sites with wood. Similarly, in most cases wind throw of 
buffers should not be viewed as a failure. Alternatively, retaining standing buffers 
may not always be the best approach. It may be better to allow felling or pulling 
trees into a ('transport") channel to mimic a disturbance pulse, while allowing enough 
disturbances to permit reforestation. 

9. Applying resource protection based on the concept of a desired future condition for 
riparian vegetation as described dominantly by.conifer basal area is probably an 
inadequate concept. Key processes need to be considered and maintained. Key 
processes will be different in different regions of the state. Upslope processes for 
delivery of wood and sediment are highly important in some regions. Moderate to 
large pulses that are a combination of downed wood and sediment are needed in 
many areas for both protection and restoration. 

10. A broader range of desired conditions for stands and landscapes that can be applied 
on a site-specific basis appears highly desirable. As stated above, to implement 
such a system may require a range of "canned prescriptions" based upon stand type 
and existing conditions. Riparian foresters may be required to help landowners 

· implement such a system. A mix of desired future conditions along with some form 
of PFC or other assessment may be useful at the site and watershed level to 
implement or develop site-specific prescriptions. 

11. Approaches such as "stewardship agreements" may be useful tools to provide 
landowners a watershed framework for implementing a range of alternative riparian 
protection strategies. 

12. Tools are developed that can allow us to prioritize locations that have a high 
probability of delivery of sediment and wood from upslope sources to areas with high 
fish habitat potential. These tools might allow a remix of trees currently allocated for 
retention along streams to be better allocated elsewhere. 

13. While this paper provides a starting point for a technical and intellectual basis for 
making modifications to forest practice program implementation, it is just a start and 
this work requires critical evaluation and discussion. 
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Three Laws That Most Changed 
Federal Lands Forest Management 

The spate of environmental laws, passed in the 1970s, 
have combined to dramatically affect the management of 
forested lands in the United States - particularly those 
managed by the federal government. Three have been of 
particular import. These are the National Environmental 
Policy Act (which requir.,; anticipating impacts of pro­
posed land management actions), the National Forest 
Management Act or NFMA (which requires planning for 
the national forests), and the Endangered Species Act or 
BSA (which requires, as a first priority, protecting eco­
systems providing habitat for species determined to threat­
ened or endangered - i.e., T &E species). 

The Rise of the Conllict Industry and 
Static Management 

There were good reasons for the environmental leg­
islation of the 1970s. Past actions, some by federal land 
management agencies, produced conditions considered 
by many as having unacceptable impacts on the land and 
waters and the fish and wildlife they supported. The 
laws were to correct those problems. Two decades plus 
of application have left behind a battlefield littered with 
economic, social, political, and environmental casualties. 
These struggles produced a "conflict industry" .whose ac­
tions center on federal forestlands and have resulted in 
extensive application of static management (preservation) 
strategies. Acceptance of dynamic management to deal 
with problems emerging from static (preservationist) ap­
proaches to ecosystem maintenance of depends. on en­
hanced public trust and informed acquiescence to dynamic 
management approaches. 

The combined effect of these laws resulted in the 
predominant use of preservation strategies (static man­
agement) to protect the habitat of species considered rare, 
threatened, or endangered (T&E species) due to habitat 
dwindling in either amount or effectiveness. None of 
these laws prescribed actions required to achieve man­
dated objectives. However, preservation of the status quo 
has seemed the most logical, and perhaps mandatory, 
course of action because of the following factors. 

1.) If habitat for a T&E species is considered a criti­
cal factor in survival, preservation is logical (certainIY 
in the short term) and is, sometimes, legally required 
by judicial edict. 

2.) Habitat preservation is generally favored by envi­
ronmental activists to protectT&E species due to clar­
ity and simplicity of the approach. In addition, many 
environmental activists and biol<;>gists in federal agen­
cies are distrustful of the intent and promiseS of agen" 
cies whose actions in the past contributed to current 
conditions. Tirls distrust is most evident when com­
mercially valuable trees are to be taken in manage­
ment actions to improve ''forest health." 

3.) Outlining boundaries on maps of areas set-aside 
from active management is straightforward and easy 
to understand. Such approaches have the best chance 
of surviving legal challenges and judicial review. 
These approaches are commonly enhanced by appli­
cation of the .. precautionary principle" - i.e., setting 
aside more habitat than is justified by the facts to al­
low ·margin for error. Such approaches, relative to 
more complex management schemes, are easier to 
institute, monitor, and enforce. Moreover, faith is re­
quired in the skill and integrity of those carrying out 
m9re sophisticated management plans whose efficacy 
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is unproven. 

4.) "Outlining preserves on maps approaches" are the 
most simple to execute and monitor and for manage­
ment and regulatory agencies to comprehend and en­
force. Such are even more attractive when manage­
ment and regulatory agencies are short on experienced 
personnel, resources, and time - and faced with ever 
more species to consider for listing and producing re­
covery plans for those that are so identified. Con­
versely, complex management plans are more expen­
sive to develop, difficult to defend in court, and time 
consuming to monitor and enforce. 

Emerging Problems With Reliance on 
Static Management 

However, problems with static management are 
emerging as more species are declared as T&E. Recov­
ery plans, commonly based on static habitat management, 
have significant and accumulating political, social, and 
economic consequences. 

Two problems with preservationist approaches are 
evident. First is the "creeping area increases in preserve" 
syndrome wherein each new reserve decreases the land 
for management to produce goods and services. Simul­
taneously, the effect on lands open to managemerit is 
magnified with each preserve as access is reduced, often 
disproportionately to the amount of lands placed in pre­
serves. 

Second, change is ongoing within preserves - some 
slowly (e.g., community succession) and some rapidly 
(e.g., stand-replacing fire, blow down, or insect and dis­
ease outbreaks). One of the oldest concepts in ecology is 
plant succession whereby vegetative states change over 
time - pafiicuhtriy in the structure and composition of 
forested communities. These changes are ineVitably dra­
matic at stand and landscape levels, as naturally occur­
ring stochastic events (stand-replacing fire, blow down, 
and mortality from disease and insects) cause sometimes 
rapid, often dramatic, ch8nges in forest conditions. Fire­
intluenced landscapes are particularly prone to dramatic 
and frequent alterations. 

Management Approaches Related to 
Agency Culture 

Determining management approaches to prevent the 
loss of species and protect biodiversity is confounded by 
agency cultures. The land management agencies - the 
U.S. Forest Service (USFS) and the Bureau of Land Man­
agement (BLM) - have legal, budgetary, and cultural bi­
ases toward "multiple use management" and their per-

sonnel understand that ecosystems are dynamic. In fact, 
they rely On manipulating that dynamism to produce de­
sired, albeit transitory, outcomes from management ac­
tions including wood production, varied wildlife habitats, 
aesthetic effects, grazing, regulation of water flows, and 
recreational opportunities. 

Consequently, land management agencies more will­
ingly accept risk in the short term to offset long-term risk 
from dynamic change from plant growth and stochastic 
events. Constitueilcies for these agencies have developed 
among those that profit, monetarily or otherW"ise, from 
the results of dynamic management approaches. 

Conversely, regulatory agencies (the U.S. Fish and 
Wtldlife Service or USFWS and the National Marine Fish­
eries Service or NMFS), in dealing with T &E species, 
are less sensitive to the dynamic nature of ecosystems 
and are inclined to take a preservationist approach with a 
shorter-term focus. Agency constituencies have evolved 
from those that value the outcomes of such an approach -
a landscape with lessening visible impacts of human ac­
tions and fish and wildlife species protected so long as 
the status quo persists. Consequently, regulatory agen­
cies concentrate on ffiinimizing short-term risk while ig­
noring or downplaying long-term risks from succession 
or stochastic events. 

The Judges Weigh In and Reinforce 
Static Management 

Reliance on static ·management has been reinforced 
by decisions of federal judges relative to recovery plans 
for T&E species that favor habitat preservation over ac­
tive management. Most judges have no background rela­
tive to ecological processes and the dynamic nature of 
ecosystems. They, however, quickly grasp the "fail safe" 
and "precautionary principle" aspects of preservationist 
strategies. 

"Success" in planning for federal lands (particularly 
in terms ofT&E species) is defined by a judge's approval, 
or likely approval, of a recovery plan. The Equal Access 
to Justice Act has made it easier, less risky, and more fi­
nancially feasible to challenge decisions of land manage­
ment agencies. Suits against federal land managers rela­
tive to habitats ofT&E species have become more suc­
cessful as judges have gradually abandoned the long­
standing principle of deferring to agency experts in tech­
nical matters. 

The Inherent Paradox in Maintaining 
Habitat Conditions 

The fires of 2000 and 2002 are forcing consideration 
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of the inherent paradox in attempting to maintain habitat 
conditions (or other ecosystem components) over the long 
term. Consider these contradictory statements simulta­
neously presented in arguments over management ap­
proaches .. 

1.) To maintain desired ecosystem states it is neces­
sary to maintain such areas in preserves within which 
management is prohibited. 

2.) Because ecosystems are dynamic, it is necessary 
to manage components in order to maintain desired 
conditions over the long tenn. 

Alternatively, in order to maintain any desired habi­
tat condition we must routinely change the evolving con­
dition and understand that habitat conditions will exist in 
different places at different times over the long run. This 
has been called the "shifting mosaic" approach. 

Desired conditions will occur in different places within 
the landscape in question at different times as stands pro­
ceed through developmental stages. However, earlier suc­
cessional stages have comparatively brief time spans of 
existence relative to late-successional stages. Earlier stages 
are more common and easier to produce and regulate in 
tei'ms of time, size, condition, and arrangement than are 
late-successional stages. Extant late-successional forest 
(LSF) stands are, mostly, survivors of past harvesting (for 
whatever reasons) and stochastic natural events - e.g., fire, 
wind, weather, and insect and disease outbreaks. 

Long-tenn Management Results 
Depend on Adaptability 

Achieving desired results from long-term management 
implies ability to practice "adaptive management" in which 
each action is considered as an experimenL ·New actions 
(and new experiments) are formulated on the knowledge 
and perspective gained from previous actions. 

Adaptive management requires flexibility and social/ 
political willingness to allow managers to proceed in such 
fashion. Current laws, accumulating case law, agency cul­
tures, and pitched conflict between societal extremes that 
care about forest management issues presently precludes -
for divergent reasons - broad-scale application of adaptive 
management. 

How About a No-Management 
Alternative? 

Conversely, why not consider maintaining most, or 
all, federal lands in a "natural" or "wild" state subject 
only to stochastic events? The only dynamic effect miss­
ing would be that of human management action. · 

The Environmental Impact Statement that would 
precede adoption of such a proposal would be interest­
ing indeed. Such would reveal the economic/ecologi­
cal/social consequences of such a land-use allocation. 
Would the probable consequences be acceptable? For 
such a scheme to succeed in maintaining biodiversity, 
vast landscapes - perhaps reaching beyond the one-third 
of the nation's land currently in federal ownership -
would likely have to be "preserved" over hundreds of 
years as "mother nature" sorted things out. 

Static versus Adaptive Management -
The Northwest Forest Plan 

The evolving struggle over static versus dyriamic 
management to maintain biodiversity in fire-influenced 
forests can be seen in the continuing saga over manage­
ment of federally-owned forested lands in the Pacific 
Northwest The question is over how to assure adequate 
LSFs to satisfy the objectives of the Endangered Species 
Act. .. ''to provide a means whereby the ecosystems upon 
which threatened species and endangered species may be 
conserved, (and) to provide a program for the conserva­
tion of endangered species and threatened species .... " The 
overriding sociaVpolitical issue has centered, for ~e past 
20-30 years, on the consequences of ongoing diminution 
and coincidental frag~entation of LSFs. 

It's the Ecosystem, Stupid 

Though the issue would likely have surfaced on aes­
thetic grounds, the ESA forced federal agencies, land 
management and regulatory, to determine how much LSF 
to preserve, maintain, attempt to restore- and where. All 
were forced to recogniz.e that, paraphrasing the rhetoric 
of the 1990 Presidential campaign, "It's the ecosystem 
stupid!" It has been since the passage of the ESA in 1973 
- 29 years ago! 

The Trigger to Action -The Northern 
Spotted Owl 

By 1990, the northern spotted owl or NSO (Strix 
occidentalis caurina) was associated with LSFs in the 
Pacific Northwest, largely west of the crest of the Cas­
cades, and ·determined to be in population decline. This 
decline was associated with loss of primary habitat as LSFs 
were being rapidly depleted and fragmented by logging 
and stochastic events. In retrospect, listing of species 
associated with LSFs as T&E species was inevitable. It 
was obvious to ecologists that many species specifically 
adapted to LSFs were almost certain to have been in co­
incidental decline. 
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The Forest Service Planning Regulations - The 
"Diversity Clause" 

The regulations promulgated by the USPS, under the 
auspices of the NFMA. recognized the agency's respon­
sibility to be concerned with species viability and con­
tained a clause that would come to bear even before the 
BSA. It required that all native and desirable non-native 
vertebrates be maintained in viable numbers and well dis­
tributed across the planning area(s). That regulation and 
the ESA were to be potent forces for dramatic change in 
federal forest management. It was only a matter of time 
until one, and then another, and then another, species 
would receive special management consideration. 

The Forest Service and the Spotted Owl - If At 
First You Don't Succeed 

Anticipating that the USFWS would determine the 
NSO to be threatened, the USPS attempted, several times, 
to develop a plan that would assure the viability, in a well­
distributed state, of the sub-species on national forests. 
Each failed as the costs - economic, social, and political 
-proved too much of a political 0 hot potato." Ironically, 
as cutting and fragmentation ofLSFs continued, each new · 
proposal was more devastating to projected timber har­
vests as management options diminished. Elected and 
appointed officials began to scramble to avoid the inevi­
table political uproar- at least until the next election was 
history. 

The Interagency Scientific Committee (ISC) 

The agency heads of the USPS, BLM, USFWS, and 
the National Park Service turned to a select group of wild­
life biologists (the Jnterageilcy Scientific Committee or 
JSC) to develop. a plan to assure survival of the NSO and 
its habitats. The scientists k.1.ew that there \'!M a rapklly 
exacerbating problem of retaining species associated with 
LSFs. However, instructions to deal solely with the ques­
tion of the NSO remained unchanged. 

The BLM Director Jumps Ship 

The !SC delivered a strategy (Thomas et al. 1990) 
and the agencies, initially, set out to comply. Then, BLM 
Director Cyius Jamison. with the blessing of higher offi­
cials, withdrew BLM's lands in western Oregon from the 
agreement. ·Responding to that challenge, a federal judge, 
iii response to a challenge from the environmental com­
munity, shut down all cutting of timber in LSFs on fed­
eral lands within the range of the NSO. 

Enter "The God Squad" 

The BLM Director, with the support of Secretary 

of Interior Manual Lujan (who declared that the BSA 
was "too tough"), appealed to the Endangered Species 
Committee (the "God Squad"). That Committee was 
authorized by the BSA to allow species to decline to 
probable extinction if the social/economic consequences 
of actions required for their preservation were deemed 
too extreme. 

Jamison sought permission to proceed with 44 tim­
ber sales involving LSFs under a plan called "the 
Jamison Strategy." In a politically embarrassing "split 
the baby" decision, the Committee (all of whom were 
high level political appointees of the party in powCr) 
cleared a handful of the sales in question and, as a quid 
pro quo, required BLM to, thereafter, follow the !SC 
strategy. To avoid the political consequences of accept­
ing the ISC Strategy. the sales were never cut and the 
cessation of cutting of LSFs on federal lands continued 
within the range of the NSO continued. Obviously, the 
matter was deferred until after the presidential election 
of 1992. 

And The Judge Asks - "How About Those 
Other Species?" 

The federal judge (William Dyer) involved, in his 
decision, asked a prescient question. He noted that the 
!SC report mentioned 32 species that might be depen­
dent on LSFs and required analysis of the effect of the 
withdrawal of BLM lands from the !SC strategy on their 
survival. The USFS appointed a team of scientists (the 
Scientific Analysis Team or SAT) to comply. The SAT 
asked for a broadened mandate. which was granted, to 
assess the effect on all plant a"nd animal species that 
might be closely associated with LSPs. 

They concluded (Thomas et al. 1993) that there 
v1ere at !e..3.st 312 p!~nts, !49 h:vertebrates, !!2 stc.cks 
of anadromous fish, 4 resident fish, and 90 terrestrial 
vertebrates that were so associated. The controversy 
was not over the welfare of the northern spotted owl. It 
was not about all t'1e species associated With LSFs: It 
was, in the end analysis, all about the· LSF. It always 
had been. 

Northern Spotted Owls and the Presidential 
Campaign of 1992 

This management impasse was an issue in the Presi­
dential election of 1992 with Republican President George 
H. W. Bush and third party candidate H. Ross Perot tak­
ing a "jObs vs. owls" position and promising alterations 
in laws and regulations after the election. The Democrat, 
Governor William Clinton, took no position but. prom­
ised a solution shortly after taking office. Clinton won 
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and soon thereafter convened the Forest Summit in Port­
land, Oregon. 

The Forest Ecosystem Management 
Assessment Team - FEMAT 

At conference close, President Clinton announced 
formation of another select committee of scientists and 
other specialists (the Forest Ecosystem Management As­
sessment Team or FEMAT) to develop and evaluate - in­
cluding ecological, social, and economic factors - man­
agement alternatives for his consideration. By this time, 
various runs of salmon (bringing the NMFS into the game) 
and the marbled murrelet (Brachyramphus mannoratus) 
had been added to the threatened species list and were to 
receive elevated attention in this latest assessment and 
planning drill. 

Analyses conducted during the FEMAT's activities 
indicated that over 1,000 species of plants and animals 
were likely strongly associated with LSFs. This outcome 
mirrored, but expanded, the thrust of the SAT report. It 
was the ecosystem after all. The NSO, the marbled 
murrele~ and anadromous fish were only the tip of the 
T&E species "iceberg" (SAT 1993, FEMAT 1993). 

The President Picks FEMAT's Option 9 -And 
the Fun Begins 

President Clinton selected "Option 9" from 10 alter­
natives presented by FEMAT. That option was based (as 
was the ISC report) on a mixture of preserving LSFs within 
larger areas (Late Successional Reserves or LSRs) desig­
nated for development of mature and i.SF stands over 
time. There were some 45 LSRs designated that ranged 
in size from approximately 136,000 to 8,000 acres (aver­
aging 66,000 acres). 

Option 9 Places Emphasis on Dynamic 
Management 

Thinning of younger stands within LSRs was to 
speed tree growth in stands·less than 80 years in 'age. LS Rs 
in fire~influenced landscapes, east of the crest of the Cas­
cades and in southern Oregon and Northern California, 
were to be managed to reduce stand density and clean up 
fuels (dead wood) that were accumulating to decr~ase like­
lihood of stand-replacing fire. As stands harboring NS Os 
in those areas had (in large part) resulted from a combi­
nation of "high graden logging and protection from fire, 

·it was hypothesized that managing such stands were a 
~ey to retaining them as habitat. 

LSF stands lying west of the Cascades with a return 
interval for stand-replacing fires exceeding several hun­
dred years were less vulnerable to large-scale stand re-

placing fires and represented the heart of NSO habitats. 
Therefore, such stands were reserved from management 
manipulation in the short term. Buffers of trees and other 
vegetation along streams were established to maintain 
habitat for anadromous fish species using the. precaution­
ary principle. 

These buffers were to be adjusted appropriately 
(likely by a reduction of two-thirds or more) following 
watershed assessments that provided site-specific infor­
mation. The adjusted buffers were, then, to be managed 
to meet management to produce and retain desired condi­
tions and reduce liability to losses from stochastic events. 

In addition, 10 "adaptive management areas" 
(AMAs) were established to allow management experi­
ments to test other approaches to maintaining LSF asso­
ciated species. These AMAs totaled 1,306,300 acres, 
ranged from 83,900 to 399,500 acres, and averaged 
130,630 acres in size. LSF stands outside of LSRs were 
subject to harvest. Eighty actes of older forest was to be 
retained around active northern spotted owl nests to pro­
vide nest sites as surrounding forests grew up in 69-100 
years. 

LSRs were located recognizing the inevitability of 
stand-replacing fire and massive blow downs over sev­
eral centuries. 

They were thought to be large enough to absorb con­
sequences of most fire events and blow downs and main­
tain some semblance of functions for which they were 
designed. They were spaced to be within dispersal dis­
tance of NSOs from two or more adjacent LSRs. 

Fires that threatened LSRs were to be aggressively 
fought and given highest priority for attack. Clearly, LSRs 
in fire-influenced areas were considered more susceptible 
to stand-replacing fire and were to be aggressively man­
aged to reduce such risks. LSRs were to be managed to 
contain _as much LSF as possible recognizing that such 
conditions would occur in different locations at different 
times in different arrangements over centuriCs. Obviously, 
such a strategy relied on initial protection of extant late­
successional forest stands. 

Option 9 Morphs Into the 
Northwest Forest Plan 

The FEMAT was disbanded upon delivery of its re­
port. Another multi-agency team was assigned to develop 
the required Environmental Impact Statement (U.S. De­
partment of Agriculture and U.S, Department of Interior 
l 994a) and Record of Decision (U.S. Department of Ag­
riculture and U.S Department of Interior I 994b). In that 
process, dramatic changes "morphed" Option 9 into a form 
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closely resembling Option 1 as presented by FEMAT. 
Some of the FEMAT referred to Option 1 as "the green 
dream" - i.e .• the most environmentally conservative of 
the 10 options developed. This revised version of Option 
9 was called the Northwest Forest Plan (NWFP) described 
by U.S. Department of Agriculture and U.S. Department 
of Interior (1994b). 

Most of the changes made w,ere deemed advisable to en­
hance chances that the final plan would survive court re­
view and to satisfy concerns of regulatory agencies. Such 

· legal challenges were considered inevitable from both en­
vironmentalists and the timber industry. Such challe~ges 
did occur and Judge Wiiliam Dwyer upheld the legality 
of the NWFP but indicated that it barely made the grade 
from the environmental viewpoint. 

The NWFP-A Plan Is What You Actually Do 

Then, when the NWFP was put into action, the 
changes made from FEMAT's Option 9 combined with 
consistent conservatism in execution resulted in failure 
to execute the plan as written and produce the timber vol­
umes projected. The NWFP was expected to yield about 
1.1 billion board feet oftimberper year when fully imple­
mented. In practice, timber production peaked in 1997 at 
889 million board feet and declined to 308 million board 
feet offered for sale in 2001. In addition, then, due to pro­
cedural and judicial delays, less than 40 percent of what 
was offered for sale was actually cut. 

The NWFP- What Didn't Happen 

What had been designed to be a dynamic, long-term 
management plan (both Option 9 and, to a lesser exten~ 
the NWFP) became. in effect, a.plan closer in its execu­
tion to a preservationist rather than the dyn.amic manage­
ment approach called for, Some departI!res. from tJi.e 
NWFP include: 

1) There was little or no active management carried out 
to reduce fire danger in LSRs in identified fire-influ­
enced landscapes. 

2) There was little or no thinning within LSRs. 

3) Few watershed assessments were completed and de­
fault buffers remained in place and unmanaged. That, 
in tum, exacerbated access problems and fire danger -
particularly in LSRs in fire-influenced landscapes. A 
temporary application of the precautionary principle be­
came pennanent. 

4) AMAs were managed no differen\ly, thwarting ac­
quisition of infonnation to feed into adaptive manage­
ment and reducing the amount of wood products ex­
pected. 

5) The adoption of a "search and manage" strategy (i.e., 
before a timber sale is instituted in a LSF stand a search 
for sensitive wildlife species is conducted and, if such 
are found, adjustments are made) precluded most cut­
ting in LSF stands released for cutting. This also cre­
ated problems in. dealing with fuel treatments in LSRs 
in fire-influenced landscapes. Searches for species as­
sociated with LSFs would be expected to reveal the pres­
ence of associated species making it unlikely that such 
stail~ would be cut Certainly, significant costs were 
incurred making such timber sales less economically 
viable. 

Would Following the NWFP Have Saved the 
Forest From Fire in 2002? 

Admittedly, even if Option 9 had been instituted, the 
overall changes within federal forestlands over the past 
10 years would have influenced only a fraction of the land­
scape. Howevei, those actions may have had an influence 
on the fires of 2002 in some cases. Certainly, the timber 
yields anticipated would have come closer to being met. 

The Post Mortem Concerning the Fires 
of 2002 - It Won't Be Gentle 

It is probable that the inevitable, intense, high-vis­
ibility, politically charged, post-mortems on the causes, 
results, and reactions to big fire years of 2000 and, espe­
cially, 2002 will be both revealing and a catalyst to exam­
ine and contrast dynamic vs. static forest management. 
Such will provide a platform for renewed, dramatic, in­
tense, and better-informed debate over the future man­
agement of federal forestlands - particularly in fire-in­
fluenced landscapes. 

As there have been significant impacts from the wild­
fires of 2002 to some LSRs - particularly those in fire­
influenced landscapes-with a yet-to-be-determined dimi­
nution of the likelihood of success in preserving the north­
ern s~tted owl and other LSF associated species result­
ing fr0m static management approaches - a full assess­
ment is certain. 

Will Static Management Be Found Wanting? 

These reviews will likely reveal that near static man­
agement approaches are inadequate (Everettet al.. 1994) 
for purposes of retaining and producing LSF conditions 
in fire-influenced landscapes. Remember, the approach 
followed was not that developed by the FEMAT nor that 
finally adopted as the NWFP. Dynamic management was 
prescribed and, then. was not aggressively pursued for 
political, economic, and legal reasons. 
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Dynamic vs. Static Management 7 

Business As Usual Proves Politically 
Intolerable 

It was inevitable that this impasse would prove po­
litically intolerable and beg a political response. Presi­
dent George W. Bush, on August 22, 2002, in a speech 
delivered in western Oregon as the largest wildfires in 
the state's recorded history still burned, announced a 
change in policy related to management of federal forest­
lands. While details were lacking (and the devil does lie 
in the details), the revised policy includes a call for more 
active management and less tolerance for delay in insti­
tuting actions. 

The fiscal costs will be very high (an estimate from 
the USFS for one area in Oregon ran to $1,685 per acre 
when thinning was limited to trees less than 21 inches in 
diameter breast high and there was a market for material 
removed as fuel. Clearly, given costs, actions to reduce 
chances of stand-replacing fire at large scale will have to 
be carefully targeted. 

This debate over what to do about "forest health" is 
peaking at a time when the nation's economy is sagging 
with an accelerating war on. terrorism underway and a 
pre-emptive attack on Iraq looming. The political heat 
generated will reflect that of the wildfires that ·forced the 
issue. Talk is cheap. Details are lacking. Nothing is cer­
tain. However, the issue, finally, is "on the table" and in a 
big way. All of that makes what is said at this conference 
of more significance than it would have been otherwise. 

Riders Guarantee Political Backlash 

As Chief of the USFS in 1994, it foll to me to carry 
out the now infamous "salvage rider"' which was passed 
overwhelmingly by Congress, without hearings, and 
signed by the President in spite my objections. The USFS 
was pushed hard by political overseers to meet the sal­
vage targets and, theri, was made a scapegoat, when the 
political winds shifted and the resurrected environmental 
community flexed its political muscle. I hope that this 
will not be repeated this time around. 

Is There Something Wrong With the 
Law(s)? Maybe So 

If the requirements of laws and regulations must be 
periodically overridden by "emergency" exemptions, it 
might be suspected there is something amiss. An analysis 
that goes beyon.d the current "predicament analysis" seems 
indicate"d. 

These recurring dilemmas indicate a need to update, 
revise, and coordinate environmental laws and regulations 

in dealing with short- versus long-tenn risks and static 
versus dynamic management. Surely, it should not take 
more than two such experiences to learn that lesson. 

Enough Band-Aids - The Patient 
Needs Surgery 

The ,system that governs the planning and manage­
ment of the public lands is, or should be, recognized as a 
"snafu" decades in the making. Perhaps, given the time 
required to execute an appropriate study of the problem 
and reconcile the underlying legislation, one more "quick 
fix" can be justified. 

Over the long run, the accumulation of "tjuick fixes" 
is poor public policy and an evasion of political responsi­
bility to address ever more sorely needed changes. Until 
then, there will be periodic need for just one more "quick 
fix." Each such will trigger a political upra;ar and pro­
duce additional erosion of the credibility of land manage­
ment and regulatory agencies. They deserve better- and 
so does the public. 

An ancient Chinese curse says, "May you live in in­
teresting times." Well, for those in, or interested in, the 
"federal forest. business" these are certainly the most in­
teresting of times. Maybe we should. be used to it by 
now. 

AGENDA ITEM 2 
Attachment 2 

Page 7 of8 



LITERATURE CITED 

Everett, Richard L., Paul F. Hessburg, and Terry 
R. Lillybridge. 1994. Emphasis areas as an 
alternative to buffer zones and reserved areas 
in the conservation of biodiversity and ecosys­
tem processes In Assessing ecosystem health in 
the inland west. Edited by R. Neil Sampson 
and David L. Adams. The Haworth Press, pp. 
283-292. 

FEMAT. 1993. Forest ecosystem management: An 
ecological, economic, and social assessment -
report of the Forest Ecosystem Management 
Assessment Team. U .S.D.A. Forest Service. 
Portland, Oregon. 

Thomas, Jack Ward, Eric D. Forsman, Joseph B. 
Lint, E. Charles Meslow, Barcy R. Noon, and 
Jared Verner. 1990. Conservation strategy for 
the northern spotted owl. U.S.D.A. Forest 
Service. Portland, Oregon. 

Thomas, Jack Ward, Martin G. Raphael, Robert 
G. Anthony, Eric D. Forsman, A. Grant 
Gunderson, Richard S. Holthausen, Bruce G. 
Marco!, Gordon H. Reeves, James R. Sedeli 
and David M. Solis. 1993. Viability assess­
ments and management considerations for 
species associated with late-succession and 

old-grow forests of the Pacific Northwest - the 
report of the Scientific Analysis Team. 
U.S.D.A. Forest Service, National Forest. 
Washington, D. C. 

U.S. Department of Agriculture (Forest Service) 
and U.S. Department oflnterior (Bureau of 
Land Management). 1994a. Final supplemental 
environmental impact statement on manage­
ment of habitat for !ate-successional and old­
growth forest related species within the range 
of the northern spotted owl. Portland, Oregon. 

U.S. Department of Agriculture (Forest Service) 
and U.S. Department of Interior (Bureau of 
Land Management). 1994b. Record of deci.sion 
for amendments to Forest Service and Bmeau 
of Land Management planning documents 
within the range of the northern spotted owl. 
Porland, Oregon. 74pp. 

AGENDA ITEM 2 
Attachment 2 

Page 8 of8 



rACIFIC 
RIVERS .• 

COUNCIL 

protect the best, 
· restore the rest 

Boafrl of Directors 

9rego1i. 
Rowme Bwt/1, Treasurer 
Steve'Buhicda 
Rugn Hdniiliun 
Arthur C.]olmson 
Scott:f-: Pope 
James Ralz/(~lf 
ji~1 Va11 LOan 

Wasliingto.n 
l\!larie K. lvlcnlor 

Califor~1_ia 

Shi1ron Kramer . 
Genrge A. Milkr' 
Lr' '1. Wesson, Vice-Chair 

jot Bauwens 
;}Vayne i\tfinslwll, Pli.D. 
Bill-Swa11·.~011 

Bob Anderson 

Mq$sadn1se11s 
Drew 0. P_arhin, Chair ·. 

Executive Direel.or· 
David Bayles 

Main office 
Eugene, Oregon 

.Satellite office.s 
Port/an<;/, Orego11 
Damascu5, Virgi11ia 

, P(ilson, lvfontana . 

www.pacrivers.org 

THE NEED FOR STRONG EQC OVERSIGHT 
OF FOREST PRACTICES RULEMAKING AND·. 

FOR WATERSHRff•SPECIFIC RULES . 
IN BASINS IMP AIRED BY PRIVATE FORESTRY 

Testimony to the Environmental Quality Commission 
Mary Scurlock, Senior Policy Analyst , 

Padfic Rivers Council 
· Portland, OR . 
503•283-1395 . 

m.s~:urlock@comcast.11et 

. · A significant proportion of ill1paired streams in Oregon are associated with 
· private forest lands. Despite recent improvements iri federal lands 
management, private forestlands play an importantrole in the recovery of 
salm9n, steelhead and native trout -' especially given the. extent to which the· 
lower. reaches of many stream systems havelikely been coiwerted permanently 
to none forest uses. · · · · 

. -. . . . . . . 

Under Oregon law, the standards established in rules promulgated by the .·· . 
Board of Forestry under the Forest Practices Act are the foundation of all water 
quality implenientation plans for private forestry. OAR 600 et: seq, and ORS 

· 527.610 et. seq. In fact, persons complying with.these rules cannot be 
prosecuted for water quality standards violations, even if in fact such violations 
are being caused. Theoretically, this kind of "shield law" mak~s excellent . 

· public policy in a numper of respects, from regulatory streamlining economies 
to regulatory certainty and convenience for landowners. However, it does not 
make sense unless there is strong evidence that compliance with the state's 

·•minimum rulc;,s package does n9t - with a high degree of certainty - allow 
water quality to be degraded or maintained below that required to meet the· 
state's numeric or narrative criteria; to meet anti de gradation requirements and 
to fully protect beneficial uses. . · · 

For about ·six years now, the Oregon Board of Forestry has beeh deliberating 
over how to ll1eet its obligations under. the Oregon Plan for Salmon and 
Watersheds to ensure that nonfederal forest management is consistent with 
attainment of water quality standards and with the conservation and recovery 

. of at-risk wild fisheries. To this end, PRC participated on the Forest Practices 
Advisory Commi~ee to th~ Board. Wecwere unable to. endorse the majority •' 
recommendations of this Comillittee to the Board in September of 2000 
because we did notfind them to provide reasonable assurance that water 

· quality standards would be met nor would they ensure that harvest pursuant to 
· state standards is not likely to ta'ke protected species in violation of the · 

· Eriqa'nger6d Species Act. 

Over the next several months, the Board ofF9restry will be making critical 
. decisions aboutthe statewide stream protection rules proposals that will 
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emerge for public review. At this juncture, the proposals under consideration 
are far less likely to protect clean water and fish than even those under 
consideration in 2000 - and they fall far short of meeting the recommendation 
of Oregon's Independent Multidisciplinary Science Team. Most notably, there 
is no analysis that indicates these proposals are adequate to meet water quality 
standards, particularly on smaller streams. 

To the contrary, existing data and TMDL information indicates that they are 
not. Existing data make it clear that unless additional measures are 
implemented, continued implementation of the state's inadequate default rules 
will result in persistence of temperature problems and impairment of recovery 
toward meeting shade and temperature targets in basins where nonfederal 
forest lands are a major land use. 

PRC feels strongly that it is the duty of the EQC to ensure that there is a strong 
analytical basis for the state's forest practice rules. To our knowledge, DEQ is 
not proposing to provide or even to request that the Department of Forestry 
provide such analysis. 

Specifically, we urge the Environmental Quality Commission to take an active 
interest in the forest practices rules amendments currently under consideration 
by the Board of Forestry. If current proposals are not significantly 
strengthened, the EQC will have strong grounds to petition the Board of 
Forestry for watershed specific rules in basins where private forestry is a 
significant cause of the impairment that TMDL targets have been developed to 
address. ORS 527 .765 provides for mandatory Board of Forestry review of the 
best management practices of the forest practice rules pursuant to rulemaking 
petitions to change these practices brought by any interested person or agenc. 
The Board of Forestry cannot dismiss a petition by the EQC "without 
concurrence of the commission, unless the board commences rulemak:ing." 
New rules must be adopted within 2 years unless EQC agrees to additional 
time. If the EQC identifies significant damage that is occurring to beneficial 
uses, the board mnst act "as quickly as practicable." 527.765(3). If the Board 
does not act within 2 years the "BMP shield law" lapses, and enforcement 
against operators violating water quality standards will be allowed. ORS 
527.770. 

The reasons for Pacific Rivers' Council's request to the EQC are briefly explained in 
more detail below. We would be pleased to answer any questions Commission 
members may have at any time. 
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I. The current stream protection rules are not demonstrably adequate to meet current 
water quality targets set as Load Allocations for shade, which targets are designed 
to meet water quality standards for temperature under the state's Total Maximum 
Daily Load program. 

A significant proportion of the streams known to be impaired in Oregon are on private 
forestlands. For example, in the Nehalem basin, about 57% of stream miles impaired for 
temperature are on private lands. On the Siletz, the proportion is 65% for temperature, 32% for 
sediment and 48% for habitat modification. In the Coquille Basin, 49% of temperature-impaired 
miles are on private forestlands and on the Coos it's up to 70%. (from DEQ data, March, 2002). 

Many effects from forest practices, such as sedimentation, large wood depletion, hydrologic 
change and decreases in stream shading, are cumulative within watersheds. As with temperature, 
because the effects of stream heating are cumulative within watersheds, sources in the upper 
watershed - where most lands in forest management are located, must be addressed if standards 
are to be attained. 

The current Oregon forest practice regulations and State Forester approvals authorize logging 
operations that degrade water quality and salmon habitat. The state's own shade study and three 
federal agencies support the contention that the current stream protection rules do not provide 
adequate assurance that stream shade targets will be met in the Tualatin and in other basins. 

As recently as February 2001, NMFS, FWS and EPA jointly concluded that: "The evidence is .. 
overwhelming that forest practices on private lands in Oregon contribute to widespread stream 
temperature problems and degraded salmonid habitat conditions" and that a "substantial body of 
scientific literature demonstrat[ es] that Oregon forest practices likely adversely affect water 
quality and threatened species of salmonids .... "1 

These concerns have been specifically raised numerous times by EPA in its letters approving 
TMDL load allocations for shade, but because of the agency's limited authority to formally 
"approve" implementation plans, these concerns have been brushed aside by the designated 
management agency for forestry, the Oregon Department of Forestry. For example, in July 
2001, with regard to Tillamook Bay, the agency stated "Available data demonstrate that forest 
management under the Oregon Forest Practices Act reduces shade significantly below the levels 
necessary to achieve the load allocations [for temperature.]" 2 

. 

1 EPA, FWS, NMFS, 2001. Letter from Dan Opalski, Director, EPA Oregon Operations Office, Enviromnental 
Protection Agency; Kemper McMaster, State Supervisor, USFWS and Michael Tehan, Oregon Branch, Habitat 
Conservation Division, NMFS to Dick Pedersen, Manager, Watershed Management, Oregon Department of 
Enviromnental Quality and Ted Lorensen, Forest Practices Program Director, Department of Forestry fthe State of 
Oregon (Feb. 28, 2001) (3 pages) (transmitting 28 pages of comments on the state's draft temperature sufficiency 
analysis entitled "Review of the December2001 Draft Sufficiency Analysis: Stream Temperature") 
2 EPA, 2001 (a). Letter from Randall F. Smith, Director, Office of Water, Region 10, to Stephanie Hallock, 
Director, ODEQ, Re: Approval of Temperature and Bacteria TMDLs for the Tillamook Bay Watershed (July 31, 
2001) (citing shade study fundings that OFPA rules allow management that reduces shade significantly below the 
levels necessary to achieve load allocations and stating expectations that the Forest Practices Rules and BMPs will 
be revised and improved to meet TMDLs) 
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As a more recent example, EPA stated in August of 2003: 

"The preponderance of monitoring, assessment, and research efforts 
demonstrates that Oregon's existing forest practice rules will not adequately 
protect water quality or recover fisheries. The December 2000 DEQ/Oregon 
Department of Forestry (ODF) Temperature Sufficiency Analysis found that 
there are water quality impairments due to forest management activities even 
with Forest Practice Act (FPA) rules and BMPs in place. An October 2002 
DEQ/ODF Temperature Sufficiency Analysis indicates that for some medium 
and small streams, current riparian management area prescriptions for western 
Oregon may result in short-term temperature increases. In addition, data from 
the DEQ/ODF CWA Section 319 shade study demonstrates that harvest 
allowed under FP A in RMAs [riparian management areas] can significantly 
reduce shade below the levels necessary to achieve the North Coast Subbasins 
temperature TMDL load allocations."3 

These problems also have been repeatedly flagged during review of Oregon's Coastal Zone 
Management Program. In January 2003 NOAA Fisheries and the Environmental Protection 
Agency informed the lead Oregon agencies for coastal zone management (the Department of 
Land Conservation and Development and the Oregon Department of Environmental Quality) that 
Oregon's Forest Practice program still needs strengthening to attain water quality goals and meet 
CZMA requirements. This communication reiterated the deficiencies raised in the 1998 program 
review: 

These areas include protection of medium, small, and non-fish bearing 
streams, including intermittent streams; protection of areas at high risk for 
landslides; the ability of forest practices to address cumulative impacts of 
forestry activities; road density and maintenance, particularly so-called 
"legacy" roads; and the adequacy of stream buffers for the application of 
certain chemicals. 

The January 10, 2003 comments specifically find that these concerns have not been fully 
addressed and that the state's current Forest Practices Act program will not attain water quality 
targets (TMDLs). The agencies recommended that basin specific rules be developed 
immediately to address water quality limited basins under the state's basin-specific rules 
provisions at OAR 629-635-0120. 

3 EPA, 2003. Letter from Randall F. Smith, Director, Office of Water, Region 10, to Stephanie Hallock, Director, 
ODEQ, Re: Approval of Temperature and Bacteria TMDLs for the North Coast Snbbasins (August 20, 2003) 
(reiterating hope that watershed specific practices will be created to ensure OFPA rules meet TMDL targets) 
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Key Problem -- proposed vegetation retention (conifer basal area) targets for medium and 
small type Fs have not been demonstrated to be adequate to meet water quality goals for 
shade, or to provide other riparian functions 

We are focused on what is currently an unanswered question: Will FPA rule changes currently 
under consideration be adequate to assure compliance with state water temperature standards and 
achievement of the goals of the Oregon Plan? 

At present there are minor rules changes being proposed by the ODF that purport to increase the 
sufficiency of the rules to meet water quality goals, including temperature. However, there has 
been no attempt to conduct rigorous analysis of these proposals with respect to specific TMDL 
shade targets in the Tualatin or any basin where such targets exist. When queried on this issue by 
the state's own IMST, ODF staff has responded that such analysis should be relegated to post hoc 
monitoring of its rules, instead of being done in support of rules proposals. See e.g. IMST 
meeting of September 30, 2003, Response by Jim Paul, ODF to question posed by Dr. Stan 
Gregory of the IMST. 

Thus, ODF continues to avoid directly addressing the question of whether its rules are TMDL­
adequate - something a basin-specific rulemaking could not do . The "sufficiency analysis" that 
has been conducted was not structured to evaluate the specific magnitude or type of rule change 
necessary to meet those objectives. Such an assessment would be possible using available 
models and a more carefully designed and implemented data collection program. However, the 
analysis presented thus far primarily serves only support the conclusion that the current rules are 
not adequate. 

A cursory analysis comparing the shade study data on post-harvest shade with the TMDL targets· 
that have been set in numerous basins indicate they are not adequate. Further, the data 
underlying the sufficiency analysis also indicate the approximate magnitude of the improvement 
in FPA rules that may be needed to meet water quality standards. For example, ODF/ODEQ 
found that stream shading levels along small fish-bearing streams subjected to harvest under 
FP A rules were significantly lower than those along similar, but unharvested streams. The 
underlying data suggest that median basal area values for the ripm·ian trees left along the 
harvested streams were more than 2.5 times the minimum allowed under current rufes. This 
means that the small stream sites in the study showed significant reductions in shading (and 
presumably increases in stream temperature) even though they were harvested less aggressively 
than allowed by current rules. It also suggests that increasing the FP A vegetation retention 
requirement along these streams by a factor significantly more than 2.5 would be needed to 
protect small fish-bearing streams against significant shade reductions and, presumably, 
increases in stream temperatures. The proposed increases do not purport to increase vegetation 
retention to this degree. 
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II. The Department is over-relying on voluntary measures which is not appropriate in 
light of EQCs mandatory duties with respect to water quality oversight under the 
Clean Water Act 

It is EQC's duty to ensure that programs it deems through its rules to be adequate to meet water 
quality standards actually are adequate. Thus far in the forest practices arena, it appears that you 
have abdicated this duty. 

Numerous key measures that should be mandatory if the are to have certainty of compliance are 
being proposed as voluntary. For example, no harvest within the first half of the riparian 
management area should be regulatory - doubling the size of no-cuts on large streams to 50 feet, 
to 35 feet on mediums and 25 on smalls. The increase in the no-cut area is extremely important 
given the fact that on some sites it is possible to meet minimum retention targets within the first 
20 feet, leaving the rest of the riparian area open to clearcut harvest. 

There is also a voluntary proposal to treat medium and large Type N streams the same as Type F 
streams. The idea is good, and is necessary to have any kind of reasonable assurance that water 
quality standards will be met on some nonfishbearing stream to which water quality standards 
nonetheless apply, but this simply will not happen unless there is a rule change. (See e.g. IMST 
99-1; NMFS Oregon Proposal 1998; Forests and Fish Report EIS 2000; Spence et. al. 1996). 

In addition, the proposal to set a 60% basal area removal cap should be higher and should be a 
rule change. If implemented, this measure could better protect higher quality riparian conditions 
by restricting riparian harvest to 40% of existing conifer basal area, reducing allowable 
degradation of currently robust riparian forests and providing potentially greater restrictions on 
shade depletion, removal oflarge wood sources and increasing the ability ofriparian stands to 
regulate sediment sources from clearcuts and roads. Under the current rules, uniform harvest 
down to a minimum floor is allowed on all sites. Large tree retention measures have likewise 
been downgraded to from standards to elective measures. 

All of these measures were important pieces of the FPAC riparian package and key dealmakers 
for the two environmental and fishing caucus members that supported it - support that has since 
evaporated. This should not be relegated to a voluntary measure that is unlikely to be 
accompanied by effective incentives. 

III. IMST Consistency Should be the Floor for Stream Protection Rules 

The IMST's recommendations constitute a sufficient basis upon which to base minimum 
regulatory changes. In order to be fully consistent with the Team's 1999 recommendations, the 
rules must provide equivalent riparian protection to all perennial streams.4 The team found 
current Conifer Retention Targets inadequate, calling for more certainty that large trees will be 
retained through large tree retention and higher basal areas requirements: 

4 "Within existing RMAs, the width is adequate for recruitment of large wood but the density of large conifers is 
not, especially on small streams." (!MST at 32) (Note, however, that to extent that current widths do not include the 
entire floodplain, they are not adequate, as per !MST at 31 ). 

Pacific Rivers Council 
6 February 2004 

Page6 



"During harvest, disproportionately removing the larger diameters from the 
RMA should not be allowed. The size class distribution and density of 
conifer-dominated riparian forest should eventually reflect that of an older 
forest (160 years and greater)." (IMST Report Addendwn I, 11/3/99 and 
IMST at 44-45). 

In contrast, the current targets are loosely based on the goals to attain 140-year old 
forest characteristics halfway through the next rotation and to not include large-tree 
safeguard. 

The team specifically recommended that "minimum retention on small and medium streams 
should be at least what is now required on large fish-bearing streams (IMST at 45) (i.e. I 00 
ft2/acre - current proposal is 85 ft2/acre, using the Coast Range as an example). The Team 
further also recommended that at least the same protection should be provide to nonfish bearing 
perennial streams as for those that bear fish. We note that even the large-stream retention targets 
allow harvest down to well under a third to a quarter of the conifer basal area that is 
characteristic of truly mature riparian forests. 

OD F's current proposals clearly fall short ofIMST recommendations in at least the following 7 
ways: 

(!)They do not treat non-fish bearing streams the same as fish-bearing streams when 
determining buffer-width protection, nor do they provide a 50-foot buffer on a portion of 
the non-perennial network. (Recommendation 3, page 43.) Nonfish streams would not 
receive commensurate protection and none of the non-perennial network receives any 
significant riparian protection under any rule change or voluntary measure currently 
being considered. 

(2) They do no provide increased protection for I 00-year floodplains and islands. 
(Recommendation 4). The 50-year CMZ proposal would be voluntary and does not 
ensure that the full floodplain will be protected. 

(3) They do not increase basal area and tree-retention requirements for medillin and small 
streams regardless of fish presence. (Recommendation 5). 

( 4) They do not provide enhanced certainty of protection for core areas. 
(Recommendation 7). 

(5) They do not retain trees on "high risk slopes" and in likely debris torrent tracks to 
increase the likelihood that large wood will be transported to streams when landslides and 
debris torrents occur. (Recommendation 13). 

( 6) There is no method proposed for evaluating the effectiveness of management 
practices on landslide-prone slopes (Recommendation 14 ). 

(7) They do not state the goal of "emulation of the historic range and distribution of 
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conditions at the landscape level." (Recommendation 1 ). 

Oregon cannot continue to tout its independent science team to gain credibility for its state-led 
recovery efforts if it does not actually heed the team's advice. 

IV. Salmon- and water quality-sufficient forest practices reform was intended as part of 
the Oregon Plan for Salmon and Watersheds since 1997, but this has not occurred 

There is a long history of discussion over the adequacy of the state's rules to protect the needs of 
salmon, including water temperature, associated with the listing of Oregon's coastal coho 
salmon. As part of the listing process, NMFS (also known as NOAA Fisheries) assessed the 
inadequacy of existing regulatory mechanisms, as required under ESA. The agency found 
Oregon's regulation of private forest practices to be inadequate, stating that: 

The Oregon Forest Practices Act (OFPA), while modified in 1995 and improved 
over the previous OFPA, does not have implementing rules that adequately 
protect coho salmon habitat. In particular, the current OFPA does not provide 
adequate protection for the production and introduction of large woody debris 
(LWD) to medium, small and non-fish bearing streams. Small non-fish bearing 
streams are vitally important to the quality of downstream habitats. These 
streams carry water, sediment, nutrients, and L WD from upper portions of the 
watershed. The quality of downstream habitats is determined, in part, by the 
timing and amount of organic and inorganic materials provided by these small 
streams (Chamberlin et al. in Meehan, 1991). Given the existing depleted 
condition of most riparian forests on non-Federal lands, the time needed to attain 
mature forest conditions, the lack of adequate protection for non-riparian L WD 
sources in landslide-prone areas and small headwater streams (which account for 
about halfthe wood found naturally in stream channels) (Burnett and Reeves, 
1997, citing Van Sickle and Gregory, 1990; McDade et al., 1990; and McGreary, 
1994), and current rotation schedules (approximately 50 years), there is a low 
probability that adequate L WD recruitment could be achieved under the current 
requirements of the OFPA. Also, the OFPA does not adequately consider and 
manage timber harvest and road construction on sensitive, Ul1stable slopes subject 
to mass wasting, nor does it address cumulative effects.5 

In an attempt to avoid an ESA listing of Oregon coastal coho salmon, Oregon Governor John 
Kitzhaber developed the Oregon Coastal Salmon Restoration Initiative. In April 1997, the 
Governor entered into a Memorandum of Agreement ("MOA") between Oregon and NMFS, 
which stated that "NMFS will work with Oregon and the Department of Forestry over the next 
six months to develop adjustments NMFS believes are required in Oregon forest practices to 
provide a high probability of protecting and restoring aquatic habitat on Oregon forest lands 
which are important for Oregon coastal coho." MOA, § 7(f)(l). The MOA further provided that 

· "Oregon shall make every effort to ensure that the Board of Forestry, or the Legislature consider 

5 
62 Fed. Reg. at 24,596. 
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the proposals promptly, and make a decision on the proposed changes in a timely manner and 
shall make any necessary changes no later than June 1, 1999." MOA, § 7(f)(3). In May 1997, 
NMFS withdrew its proposal to list Oregon coast coho salmon as threatened, concluding that the 
species would not become endangered during a two-year time frame allowed for Oregon to adopt 
improved habitat measures. While NMFS expressly found that the current forest practice rules 
do not "adequately protect coho salmon habitat,"6 it relied on Oregon's promise to adopt new 
rules that would provide such protection: 

Under the April 1997 MOA between NMFS and the Governor of Oregon ... , 
NMFS will propose to Oregon additional forest practices modifications necessary 
to provide adequate habitat conditions for coho. If these or other comparable 
protections are not adopted within 2 years, NMFS will act promptly to change the 
ESA status of this ESU to whatever extent may be warranted. 

Id. at 24,607-08. 

In accordance with its agreement with Oregon, NMFS recommended changes to Oregon's 
regulation of forest practices in February 1998.7 Specifically, NMFS recommended riparian 
buffers on all streams with buffers in the coast range of 150-200 feet on fish-use streams, 100-
135 feet on perennial nonfish-use streams, and 50-100 feet on intermittent nonfish-use streams. 
NMFS also recommended prohibiting forest practices on landslide-prone locations with a high or 
medium potential for delivery to streams. With respect to cumulative effects, NMFS endorsed 
short-term "precautionary management - i.e., the application of conservative measures to avoid 
individually small effects that may add to an already adverse circumstance or cumulate over time 
and eventually reduce salmon survival. In the longer-term, cumulative effects should be 
addressed as part of effective watershed analysis .... "8 Oregon did not implement NMFS' 
proposal. 

In January 1999 after the coho salmon listing, Governor Kitzhaber issued Executive Order No. 
99-01 modifying the framework for implementing what had become known as the Oregon Plan 
for Salmon and Watersheds in light of the coho listing. The Executive Order reaffirmed the role 
of the Independent Multidisciplinary Science Team ("IMST"), which had been established by the 
Oregon Legislature to provide independent scientific oversight of the Oregon Plan for Salmon 
and Watersheds.9 With respect to Oregon's forest practice rules, the IMST concluded that 
"current rules for riparian protection, large wood management, sedimentation, and fish passage 
are not adequate to reserve depressed stocks of wild salmonids."10 

The Executive Order directed the Board of Forestry to "determine, with the assistance of an 
advisory committee, to what extent changes to forest practices are needed to meet state water 
quality standards and to protect and restore salmonids." More specifically, the Executive Order 

6 62 Fed. Reg. at 24,607-08, at 24,596, 
7 NMFS, A Draft Proposal Concerning Oregon Forest Practices at 67 (Feb. 17, 1998). 
8 Id. at 64, 57 and 91. 
9 Oregon Senate Bill 924 (1997 Or. Laws, ch. 7); Executive Order No. 99-01, at l(k). 
10 !MST, Recovery of Wild Salmonids in Western Oregon Forests: Oregon Forest Practices Rules & the Measures in 
the Oregon Plan for Salmon & Watersheds, Technical Report 1999-1, at 2 (1999). 
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directed that: "the advisory committee will make recommendations to the Board at both site and 
watershed scales on threats to salmonid habitat relating to sediment, water temperature, 
freshwater habitat needs, roads and fish passage. Based on the advisory committee's 
recommendations and other scientific information, the Board will make every effort to make its 
determinations by June 1999." 11 

The Board convened the Forest Practices Advisory Committee on Salmon and Watersheds 
("FP AC") to recommend changes in ODF's regulation of forest practices. The FP AC committee 
made modest recommendations to improve some aspects of forest practices on private lands in 
Oregon. These recommendations did not purport to stop the State Forester from authorizing 
logging operations that take coho or salmon under the ESA nor did it claim to fully address water 
quality standards. The FP AC' s final report candidly admits that: "[t]he effort did not attempt to 
specifically address sufficiency for particular federal laws or regulations, such as the federal 
Endangered Species Act or Clean Water Act."12 

The Board of Forestry has not yet revised its forest practice regulations to fully protect listed 
coho salmon or meet water quality standards. The modest regulatory changes recommended by 
the FPAC committee have not been adopted, and some of these recommendations are not being 
carried forward to the Board or have been changed to voluntary measures. 

CONCLUSION: EQC involvement is needed in ODF rulemaking; EQC should pursue 
watershed-specific rules in TMDL basins significantly impaired by forestry. 

Ever since the 1994 forest practices rules, EPA and the NOAA Fisheries have repeatedly called 
for additional management measures to strengthen Oregon's forest practices with respect to 
several areas critical to water quality protection, including harvest in high risk, landslide prone 
areas, riparian protection on medium small and non-fish bearing streams, including intermittent 
streams and the control of cumulative effects. Existing data make it clear that unless additional 
measures are implementea, continued implementation of the state's inadequate default rules will 
result in persistence of temperature problems and impairment ofrecovery toward meeting shade 
and temperature targets in basins where nonfederal forest lands are a major land use 

Current default rules are one-size-fits-all buffers that apply generally to broadly-defined 
ecoregions, without regard to existing levels of cumulative watershed effects and water quality 
impairment. Yet proposed rules do not increase the overall size of these buffers - including the 
no-cut, and provide very little or no protection for small streams. 

At this juncture, there has been no movement toward the development of basin-specific rules for 
forestry-impaired water bodies subject to TMDLs in any Oregon basin. Nor, we believe, are 
there pending policy changes that would fully address the IMST's recommendations or the rules 
deficiencies identified in the state's temperature sufficiency research and numerous other sources. 

11 Executive Order No. 99-01, at 3( c ). 
12 Report of the Ad Hoc FPAC on Salmon & Watersheds to the Oregon Board of Forestry at 2 (Aug. 2000). 
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We believe that the best course of action would be for the EQC to petition the Board of Forestry 
pursuant to the process outlined in ORS 527.765, which provides for mandatory Board of 
Forestry review of the best management practices of the forest practice rules pursuant to 
rulemaking petitions to change these practices brought by any interested person or agency under 
the state AP A at ORS 183 .390. "[T]he petition must allege with reasonable specificity that 
nonpoint source discharges of pollutants resulting from forest operations being conducted in 
accordance with the best management practices are a significant contributor to violations of such 
standards." ORS 527.765(3)(a). The Board must dismiss a petition or commence rulemaking 
within 90 days of the filing of the petition, but it cannot dismiss a petition by the EQC "without 
concurrence of the commission, unless the board commences rulemaking. 527.765(3)(d). Rules 
must be adopted within 2 years unless EQC agrees to additional time. 527.765(3)(£), and ifthe 
EQC identifies significant damage that is occurring to beneficial uses, the board must act "as 
quickly as practicable." (g). If the Board does not act within 2 years the "BMP shield law" 
lapses, and enforcement against operators violating water quality standards will be allowed. 
ORS 527.770. 

Ideally, the Commission itself would initiate a process -perhaps with cost-sharing from 
stakeholders - that includes an independently conducted, rigorous analysis based on the TMDL 
temperature targets and underlying models which would provide the basis for the specific rules 
provisions proposed. 

Pacific Rivers Council 
6 February 2004 
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STATUS REPORT 
IMPLEMENTATION OF SUFFICIENCY ANALYSIS 

RECOMMENDATIONS 

ISSUE: What is the current status of response to recommendations included 
in the "Sufficiency Analysis: A Statewide Evaluation of Forest Practices Act 
Effectiveness in Protecting Water Quality"? 

BACKGROUND: The Department of Forestry and Department of 
Environmental Quality agreed through an April 1998 Memorandum of 
Understanding to jointly evaluate the effectiveness of the Forest Practices 
Act to protect water quality. The analysis focused on temperature, 
sedimentation, aquatic habitat modification, and bio-criteria. It was agreed 
that other water quality parameters are generally not attributable to forest 
management practices and that an evaluation of parameters beyond those 
specified was not warranted at the time the analysis was conducted. 

Several limitations were identified in the ability to arrive at definitive 
conclusions. The FPA goals and objectives, as well as some of the state 
water quality standards and criteria are qualitative in nature. Conclusions 
regarding the effectiveness of the rules in meeting the goals and objectives 
were qualitative as well. Available data relevant to those quantitative water 
quality standards (i.e. temperature and turbidity) was inadequate to draw 
specific and comprehensive conclusions about the adequacy of current 
practices. Given those limitations, the authors made a series of 
recommendations, some of which did not indicate a need for rule revisions. 

As the Board of Forestry considers whether these recommendations should 
be rules or not, the statutory requirements ORS 527.714 (5) become a 
consideration. ORS 527.714 (5) clearly states the board may adopt a rule 
only after making finding that there is monitoring or research evidence that 
documents that degradation of resources is likely if forest practices continue 
to be conducted under existing regulations. 

The sufficiency analysis states: 
"There are at least two general points of view regarding scientific 
uncertainty. One is to assert that since it cannot be determined with 
certainty that a set of practices is achieving a given water quality standard, a 
conservative approach should be taken and the rules changed to provide a 
higher level of protection in case a significant risk does, in fact, exist. 



Another view is to assert that since it cannot be determined with certainty 
that a set of practices is not achieving a given water quality standard, there is 
no reason for a change in practices until further monitoring and/or research 
can prove that a significant risk does, in fact, exist. Both points of view are 
valid when scientific findings are uncertain, and values and beliefs play a 
role in how these points of views utilize limited scientific information." 

The requirements of ORS 527.714 direct the Board's deliberations very 
clearly towards the point of view that rules not be changed unless findings 
can be made that practices are not achieving a given water quality standard. 

Notwithstanding the ORS 527.714 requirements, as discussed below, 
progress toward rulemaking is being made on the "core" recommendations 
related to riparian protection. Recommendations related to roads and 
yarding have mostly already been implemented. 

RECOMMENDATIONS AND STATUS OF ACTION 

Recommendation #1: The RMA basal area retention standards should be 
revised, where appropriate, to be consistent with achieving characteristics of 
mature forest conditions in a timely manner; and to ensure that RMAs are 
providing desirable amounts of large wood and shade over space and time. 

Increases through rule in basal area retention standards have been 
proposed for medium and small type F streams in western Oregon. The 
Board of Forestry approved draft rule language in October 2003. 

The proposal will substantially increase basal area retained along these 
streams. For example, for the Interior and West Cascade Geo-regions for 
Type 2 or 3 harvests the basal areas for medium fish-bearing streams will 
increase from 140 to 190 square feet and for small fish-bearing streams the 
basal area will increase from 40 to 100 square feet. 

This language will proceed to the formal rule making process upon 
completion of the Board's consideration of all rule concepts. The 
department will not recommend increases or revisions for eastern Oregon 
due to lack of data supporting finding that indicate the current standards are 
inadequate. The department intends to propose that the BOF specifically 
direct monitoring towards ascertaining the adequacy of current eastside 
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basal area retention standards. This action is tentatively planned for the 
March 2004 Board of Forestry meeting. 

Recommendation #2: Revise current practices so desirable amounts of 
large wood are available along small stream channels that can deliver debris 
torrents to Type F streams. Ensure that adequate shade is maintained or 
rapidly recovered for riparian areas along small perennial Type N streams 
with the potential to impact downstream Type F waters. 

Statutory authority to designate in-unit "green tree" retention along debris 
torrent prone streams was added to the Forest Practices Act by legislative 
action. The Board of Forestry approved draft rule language providing for 
the directed retention of "green trees" along debris torrent prone streams in 
September 2003. This language will proceed to the formal rule making 
process upon completion of the Board's consideration of all rule concepts. 

The Department will present draft rule language to the Board of Forestry 
related to retaining additional vegetation along, up to 500 feet, of some 
small perennial Type N streams above fish use streams at the April 2004 
Board of Forestry meeting. 

Recommendation #3: Provide additional large wood to streams by actively 
placing the wood in areas where it will provide the greatest benefits to 
salmonids. 

Voluntary active placement has been negatively impacted by federal agency 
actions that now require federal removal/fill permits for in stream 
restoration projects. Continuing federal objections to the existing provision 
in the forest practice rules allowing removal of some basal area otherwise 
required to be retained in exchange for placement of large wood in streams 
during active operations has also reduced interest in active placement. 
Options are being considered, and alternative language may be developed 
prior to the April 2004 Board of Forestry meeting. 

Recommendation #4: Reduce the delivery of fine sediment to streams by 
installing cross drains to keep drainage waters from eroding slopes. This will 
allow filtering of sediments and infiltration of drainage water into 
undisturbed forest soils. Cross drains should not be confused with stream 
crossing culverts. Cross drains take water from the road surface and ditch 
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and route it under/across the road, discharging the water downslope from the 
road. 

Revised rule language adopted in 2002 addressing drainage on new and 
reconstructed roads (OAR 629-625-0330) and authorizing the directed 
placement of additional cross drainage structures on existing active roads 
prior to hauling (OAR 629-625-600 (9)). Existing "Tech Note" revised to 
reflect revised language. Rule language is attached. 

Recommendation #5: Develop specific standards for roads that will be 
actively used during the wet season. This would include a requirement for 
durable surfacing of roads in locations where fine sediment can enter 
streams. This would also include ceasing to haul if roads have not been 
constructed with effective surface materials, drainage systems, or other 
alternatives (paving, increased numbers of cross drains, sediment barriers, 
settling basins, etc.) that minimizes delivery of sediment into streams. 

New rule adopted in 2002. (OAR 629-625-0700 Wet Weather Road Use) 
Rule language is attached. 

Recommendation #6: Develop specific guidance describing how roads in 
critical locations would be reviewed to reduce road length, and determining 
when, despite the relocation, the road location would pose unacceptable risk 
to resources and not be approved. 

Critical road location policy approved by the Board of Forestry. "Tech 
Note" developed and training provided. 

Recommendation #7: Construct stream crossings that adequately pass large 
wood and gravel downstream, and provide other means for passage of large 
wood and sediment at those crossings that restrict passage. The transport 
mechanisms for large wood and gravel should include both stream storm 
flows and channelized debris flows. This would reduce the risk of debris 
backing up behind the structure, potentially resulting in catastrophic 
sediment delivery caused by washouts. 

No specific action to date. However, design criteria adopted after the 1994 
rule review has generally improved culvert and arch pipe installations in 
terms of wood and sediment passage. Research is required to develop 
methodology for further implementation of this recommendation. 
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Recommendation #8: Develop specific steep-slope, ground-based, yarding 
practices, or add a prior approval requirement for ground skidding in high­
erosion hazard locations. 

This was accomplished with revised rule language adopted in 2002. (OAR 
629-630-0150) Prior approval was not added as a requirement which is 
fortuitously consistent with HB 3264, passed in 2003. HB 3264 eliminated 
the authority to require prior approval. A copy of OAR 629-630-0150 is 
attached. 

Recommendation #9: Manage locations most prone to landslides (high-risk 
sites) with techniques that minimize impacts to soil and water resources. To 
achieve this objective, best management practices to protect landslide-prone 
terrain currently in guidance should be incorporated into the forest practice 
rules, while developing a better case history for evaluating the effectiveness 
of those practices. These standard practices are designed to minimize 
ground alteration/disturbance on high-risk sites from logging practices. 

In addition to OAR 629-630-0150 Ground-Based Harvesting on Steep or 
Erosion Prone Slopes, OAR 629-630-0500 Harvesting on High Landslide 
Hazard Locations (4)-(6) added the referenced guidance to administrative 
rule in 2002. Copy of the rule is attached. 

Recommendation #10: Provide for riparian functions along stream reaches 
above impassable stream crossing structures that have a high probability of 
recolonization by salmonids once the structure is replaced/improved. If an 
upstream reach has the capacity to be a fish-bearing stream, but is currently 
a non-fish-bearing stream because a stream crossing structure cannot pass 
fish, the forest practices rules should be amended so the upstream reach is 
classified as a fish-bearing stream. 

The Department will present draft rule language to implement this 
recommendation to the Board of Forestry at the April 2004 Board of 
Forestry meeting. 

Recommendation #11: Facilitate the identification, prioritization, and 
restoration of existing culverts that currently do not pass fish. Culvert 
replacement should be accelerated above what is currently being done, 
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specifically for family forestland owners who often do not have adequate 
resources to address this issue in a timely manner. 

Training package developed in cooperation with Oregon State University 
and available for use. Initial offering not well attended. Need to develop 
venue for reaching more of the target audience. 

Recommendation #12: Provide a more effective and efficient means of 
classifying streams for "fish use." Revise the forest practice rule definition 
of Type F and Type N streams using a physical habitat approach to classify 
fish-use and non-use streams. 

The Department plans to present draft rule language to the Board of 
Forestry at the April 2004 Board of Forestry meeting. The Washington 
Department of Natural Resources has just completed developing a method to 
accomplish this recommendation and we will be reviewing their 
methodology over the next month. 
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629-625-0330 
Drainage 
(1) The purpose of this rule is to provide a drainage system on new and reconstructed roads that minimizes alteration 
of stream channels and the risk of sediment delivery to waters of the state. Drainage structures should be located 
based on the priority listed below. When there is a conflict between the requirements of sections (2) through (6) of 
this rule, the lowest numbered section takes precedence, and the later-numbered and conflicting section shall not be 
implemented. 
(2) Operators shall not concentrate road drainage water into headwalls, slide areas, high landslide hazard locations, 
or steep erodible fillslopes. 
(3) Operators shall not divert water from stream channels into roadside ditches. 
(4) Operators shall install dips, water bars, or cross drainage culverts above and away from stream crossings so that 
road drainage water may be filtered before entering waters of the state. 
(5) Operators shall provide drainage when roads cross or expose springs, seeps, or wet areas. 
( 6) Operators shall provide a drainage system using grade reversals, surface sloping, ditches, culverts and/or 
waterbars as necessary to minimize development of gully erosion of the road prism or slopes below the road. 

629-625-0600 
Road Maintenance 
(9) Where needed to protect water quality, as directed by the State Forester, operators shall place additional cross 
drainage structures on existing active roads within their ownership prior to hauling to meet the requirements of OAR 
629-625-0330. 

629-625-0700 
Wet Weather Road Use 
(1) The purpose of this rule is to reduce delivery of fine sediment to streams caused by the use of forest roads during 
wet periods that may adversely affect downstream water quality in Type F or Type D streams. 
(2) Operators shall use durable surfacing or other effective measures that resist deep rutting or development of a 
layer of mud on top of the road surface on road segments that drain directly to streams on active roads that will be 
used for log hauling during wet periods. 
(3) Operators shall cease active road use where the surface is deeply rutted or covered by a layer of mud and where 
runoff from that road segment is causing a visible increase in the turbidity of Type For Type D streams as measured 
above and below the effects of the road. 

629-630-0150 
Ground-Based Harvesting on Steep or Erosion-Prone Slopes 
( 1) The purpose of this rule is to reduce the potential for erosion from steep or erosion-prone slopes to enter waters 
of the state. 
(2) Slopes over 60 percent are subject to the requirements of Sections ( 4) through (9) of this rule. 
(3) Slopes over 40 percent where soils consist of decomposed granite-type materials, or other highly erodible 
materials as determined by the State Forester, are considered erosion-prone and subject to the requirements of 
Sections (4) through (9) of this rule. 
( 4) Methods that avoid development of compacted or excavated trails are the preferred alternative for operating on 
steep or erosion-prone slopes. If the operation will result in excavated or compacted skid trails, operators shall apply 
sections (5) through (9) of this rule. 
(5) If skid trails are located on steep or erosion-prone slopes, operators shall locate them at least I 00 feet from any 
stream channels. 
(6) Operators shall locate skid trails where water can drain off the skid trail and onto undisturbed soils. 
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(7) Skid trails shall not be located straight up and down steep on erosion prone slopes for a distance exceeding 100 
feet unless effective drainage and sediment filtration can be achieved. 
(8) Operators shall install effective cross ditches on all skid roads located on steep or erosion-prone slopes. 
(9) Operators shall limit the amount of ground with disturbed soils on steep or erosion-prone slopes as described in 
Sections (2) and (3) of this rule to no more than ten percent of the steep or erosion-prone slopes within the operation 
area. 

629-630-0500 
Harvesting On High Landslide Hazard Locations 
(1) The purpose of this rule is to prevent timber harvesting-related serious ground disturbance and drainage 
alterations on all high landslide hazard locations, and to reference additional requirements when there is public 
safety exposure below the high landslide hazard location. 
(2) Operators and the State Forester shall share responsibility to identify high landslide hazard locations and to 
determine ifthere is public safety exposure from shallow, rapidly moving landslides using methods described in 
OAR 629-623-0100 through 0300. If there is public safety exposure, then the practices described in OAR 629-623-
0400 through 0800 shall also apply. 
(3) Operators shall not construct skid roads on high landslide hazard locations. 
( 4) Operators shall not operate ground-based equipment on high landslide hazard locations. 
(5) Operators shall prevent deep or extensive ground disturbance on high landslide hazard locations during log 
felling and yarding operations. 
( 6) Operators concerned about the application of these standards to a specific operation may consult with the State 
Forester to obtain an evaluation of their harvesting plan and its likelihood of compliance with the standards. 
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What is Hinkle Creek? 
Hinkle Creek is a working forest. 

Located northeast of Roseburg, Oregon, 

Hinkle Creek supports a stand of 55-

year old harvest regenerated Douglas-fir. 

The watershed is owned by Roseburg 

Forest Products, whose long-term 

objective is to produce high quality 

wood products in perpetuity. 

Hinkle Creek is also the site of a 

new, state-of-the-art paired watershed 

study to investigate the effects of con­

temporary forest practices on water 

quality, fisheries, and aquatic habitat at 

the scale of a complete watershed. It is 

the first paired watershed study initiated 

in Oregon in over 30 years and it will 

be the first ever paired watershed study 

located completely on private forestland. 

Hinkle Creek is the location of a 

demonstration area where the public 

can come and observe modern inten­

sive forest management. It is also a 

place where watersheds, water quality, 

and fisheries area being studied. Thus, 

it is a place to see how well these two 

seemingly mutually exclusive activities 

get along. 

The Science 
The Hinkle Creek study site consists of two 

similar sized forested watersheds, the North 

Fork and the South Fork of Hinl<le Creek. 

The North Fork has been set aside and will 

be the control watershed. The South Fork 

will be the treatment watershed. 

Judy Li with one of her 
aquatic invertebrates. 

Six headwater watersheds have been designated as study 

watersheds. Two study watersheds in the North Fork basin will 

remain un treated throughout the study. Four study watersheds 

in the South Fork basin will be harvested in compliance with 

forest practice rules using high-lift, skyline-yarding equipment 

from existing roads. Stream discharge, water quality, as well as 

population data of aquatic invertebrates and amphibians will be 

measured in all of the study watersheds. 

ln addition, stream discharge and water quality of cl1e 

North and South Forks will be measured at the confluence. 

Fisheries, aquatic invertebrate, and amphibian population data 

will be collected in cl1e main stem of each watershed. 

The Hi nkle Creek, Paired Watershed Study will last 

10 years. 

Doug Bateman and Arne Skaugset illustrate PIT tag technology us ing a mobile antenna. 

f~ 

I 

( 

( 



Hinkle Creek Study Area 
N 

' 
Invertebrate sampling 

• Fish prutnt 

• fish abHnt 

Fish samplinc 

0 0.5 2 

~-H_in_k_le~--C_a_la~p_oo~y~a_C_re~ek~2_0_0_2_7_-d_a~y_m~a_L_l_e_m~pe~ra_t_u_re~~.,...90 

--r-r==::-=-:r":"=:r----------- - ---+:85 

r---------~irT-r:--"fll:r-----+160 

~-----------...Q.--------+ss 

10 I 
Miles from divide 

o.1so 

Scientific 
Infrastructure 

Approximately $500,000 

of contributed fimds and 

$250,000 of in-kind 

support have gone into 

Hinkle Creek to date. 

Infrastructure includes: 

• fish traps at the conflu­

ence on the North and 

South Forks, 

• USGS gauging stations 

at the same locations, 

• 600 (approximately) 

tagged resident cut­

throat trout in the 

study watersheds, 

• 13 antenna installed to 

track the movement of 

the tagged fish, 

• Over 45 them1istors to 

track strean1 tempera­

ture in the watersheds 

• 2003 will be the third 

sumn1er that stream 

temperature and fish­

eries data have been 

collected. 

PIT tag insertion in trout. 

Jon House (USGS) describes a stream gauging 
installation to John Seward (ODF). 

• PIT tag gate reader 0 I 2 km 
station (ODFW) ~ 

Fish traps on the N and S Forks or Hinkle Creel< 
at their connuence. 



Distribution of resident cutthn>at truut during the summer of 2002 in the Hinkle Creek study watershed. 

Watersheds Research Cooperative (WRC) 

The Hinkle Creek Paired Watershed Study and Re=irch Demonstration Area is funded 
through the Watersheds Research Cooperative in the College of Forestry at Oregon State 
University. The WRC is an umbrclfa cooperative for environmental research associated with 
intensive furest management on private industrial forestland. Hinkle Creek is the primary 
project of the WRC at this time. Current cooperators include: Roseburg Forest Products; 
Oregon Forest Industries Council; Oregon Department of Forestry; Douglas County; 
Oregon Department of Fish & Wildlife. 

Membership in the WRC requires a minimum con:ribution or ~ similar value of in-
n.111u ,,uyyv• l- l\,.CjJl.~llldU 'f''""' Vl Ul\.. IU\,,.UIU\wl.,) V& ..... "" "' ..... '"" ....... VII_. • ......... . """' ' ! -·u·· ·~ .... --
that shapes cooperative goals and establishes research priorities. For further information 
rega rding membership in the WRC contact: Arne Skaugset, c/o Department of Forest 
Engineering, 215 Peavy Hall, Corvallis, OR 97331, phone: 541-737-3283, email: 
Arne.Skaugset@oregonstate.edu. 

Collaborators 

The Hinkle Creek Paired Watershed Study is alive and well today because of a diverse 
group of people, personalities, companies, organizations, and agencies. These people 
and groups have given money, in-kind support, hard work, administrative support, time, 
positive thoughts, and good karma. The people and groups that Hinkle Creek owes its 
existence to include: Roseburg Forest Products; Douglas County; Oregon Watershed 
Enhancement Board; Forest Engineering Department and Forest Science Department, 
College of Forestry, Oregon State University; Oregon Forest Industries Council; Oregon 
Department of Forestry; Oregon Department of Fish & Wildlife; Umpqua Fisheries 
Enhancement Derby; USGS-FRESC, Department of Fisheries and WildJife; College of 
Agricultural Sciences, Oregon State University; Resource Management Services; Douglas 
Timber Operators. 
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Dear Oregonians: 

Over the years, Oregon's ethic of environmental responsibility 

has led to groundbreaking legislation and significant gains in 

protecting public health and Oregon's environment. The Oregon 

Department of Environmental Quality (DEQ) has helped achieve 

these gains by regulating pollution from the largest and most 

obvious sources. Regulations have been successful; Oregon's air, 

land and water are cleaner and safer today than before regulation. 

In the 21st century, however, the challenges we face are more 

complex. We are feeling the cumulative effects of human activity. Increased population and traffic 

mean more toxic air pollutants from cars and trucks. Protecting water quality for beneficial uses -

including native salmon - now must include control of pollution from urban runoff, agricultural and 

forest practices, and other sources that traditionally have not been regulated. To respond to these 

challenges, we need creative thinking, good management and involvement by all Oregonians. 

During challenging times, government must provide leadership and clear direction to ensure that 
important work gets done in a cost-effective manner. This means we must set priorities and measure 

performance. DEQ has developed these Strategic Directions to sharpen our focus on the priority 
rlrt inn-: n PPn Pn tn p rntPr t pnh!i r. hf'l'I 1th imcl the environment. For the next few years. DEO wi ll focus 

on four priorities: 

• Deliver Excellence in Performance and Product 

• Protect Oregon's Water 

• Protect Human Health and the Environment from Toxics 

• Involve Oregonians in Solving Environmental Problems 
This document presents the key actions that we are taking for each of these priorities and includes 

checkpoints we will use to measure performance. Strategic Directions are by definition dynamic, and 

we will review our progress periodically. I look forward to working with you as we continue 

Oregon's proud environmental legacy. 

Sincerely, 

Stephanie Hallock 
DEQ Director 



DEQ's mission is to be a leader in restoring, maintaining and 
enhancing the quality of Oregon's air, water and land. 

Beginning of DEQ 
Oregon's history of environmental regulation 

began in 1938, when the Oregon State Sanitary 
Authority was formed in response to a successful 
citizen initiative known as the "Water 
Purification and Prevention of Pollution Bill." In 
1969, the Authority became the Oregon 
Department of Environmental Quality (DEQ), an 
independent state agency. 

DEQ Overview 
DEQ monitors and assesses environmental 

conditions, establishes policies and rules, issues 
permits, cleans up contamination, enforces 
environmental laws, and educates businesses and 
citizens to encourage pollution prevention. 
DEQ's team of scientists, engineers, technicians, 
managers and support staff is highly committed 
to restoring and protecting public health and 
Oregon's environment. 

The Oregon Environmental Quality 
Commission, a five-member Governor-appointed 
\oard, issues orders, judges appeals of fines, 
adopts rules and appoints the agency director. 
The Commission also participates in the 
development of DEQ's Strategic Directions. 

In 1993, DEQ moved most of its staff into field 
offices in order to better understand problems 
facing Oregon communities and provide more 
local service. Today, DEQ operates a laboratory, 
18 offices around the state, and eight Vehicle 
Inspection Stations in the Portland area and 
Medford. Headquarters programs include air, 
land and water quality, and management 
services. These divisions develop environmental 
policy and provide administrative support. 
Regional offices implement environmental 
protection programs, working with local 

comm unities and businesses to so lve 
environmental problems. DEQ's laboratory 
prov ides monitoring a nd analytical support 
for the enti re agency. 

Accomplishments 
In 1980, only 30% of Oregonians lived in clean 

air areas. Today, 100% of Oregonians live where 
the air meets national health standards. In Oregon, 
64% of rivers monitored by DEQ are improving in 
water quality and only I% are declining. Since 
1991, citizens have properly disposed of more than 
three million pounds of household hazardous waste 
through DEQ-sponsored statewide collection 
events. These successes were achieved through the 
collective effo1ts ofDEQ, communities, businesses 
and citizens. 

Although we are proud of what Oregonians 
have achieved, significant environmental 
concerns remain. For example, more than 
13,000 miles of Oregon rivers fai l to meet clean 
water standards. More people are recycling; 
however, per capita waste generation continues 
to rise. Continued population growth makes it a 
challenge to keep our water, air and land clean. 

DEQ's Vision 
DEQ's vision is to work cooperatively with 

all Oregonians for a healthy, sustainable 
environment. DEQ promotes the following 
cultural values: Environmental Results, Customer 
Service, Partnership, Excellence and Integrity, 
Employee Growth, Teamwork, Diversity. 

DEQ's Strategic Directions define DEQ's priority 
work. Checkpoints established for each priority 
ensure that we deliver results. These checkpoints 
will complement Oregon Benchmark performance 
measurement. 
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DEQ recognizes that even well-managed agencies must continue 
to improve. We are committed to managing and motivating 
employees to perform professionally in their daily work as well as 
fostering collaboration internally across program lines. 

Whether you are receiving a compliance inspection or technical 
assistance with a permit, DEQ is dedicated to providing 
high-quality service. Protecting public health and the 
environment requires a commitment to science and to effective 
regulation; however, we recognize that how we do our work is 
equally. important. The key actions that follow outline DEQ s 
efforts for delivering excellence in all that we do. 
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Key Action: Make it easier to do 
business with DEQ 

DEQ interacts with many customers - the 
1t1blic, members of the regulated community, 
tribes, government agencies and other 
organizations. As an agency, we are striving to 
improve customer service and streamline our 
regulatory process. Efforts are already 
underway to make improvements to 
programs that affect small businesses and 
individuals. In 2002, DEQ will conduct a 
survey of customers to help us identify other 
service improvement opportunities. 

Key Action: Reinforce effective 
management 

The range and complexity of issues facing 
DEQ are diverse and have grown over time. 
Managing DEQ's budget, with its large 
number of dedicated funds, demands constant 
attention in order to provide accountability to 
the Legislature and all Oregonians. We have 
improved our operating budget process; our 
programs now have more information for 
managing within budget forecasts. 

We also recognize that effective staff and 
management are keys to success. Over the next 
year, we will be assessing our performance 
waluation methods to ensure that our employees 
<1re getting the support they need to work 
effectively. 

Key Action: Emphasize cross­
program environmental problem 
solving. 

DEQ implements Jaws and regulations 
developed and funded along program lines to 
protect the air, water and land. However, many 
environmental problems require the attention of 
more than one DEQ program. For example, 
abandoned mines and contaminated sediments 
affect both water and land. To address a need for 

greater collaboration among programs, DEQ has 
identified and is implementing actions that focus 
on improving cross-program problem solving. 

Key Action: Ensure 
understandable and equitable 

compliance and 
enforcement 

DEQ is committed to having an 
effective compliance and enforcement 

program that is understandable, 
encourages compliance, is 

equitable, and appropriately reflects 
the severity of the violation. DEQ 

will assess and modify compliance and 
enforcement procedures to ensure 

consistent, understandable and timely 
enforcement actions. DEQ will also 

evaluate current rules governing 
enforcement activities to determine whether 

changes are needed to ensure equity in 
enforcement. 

Checkpoints 
DEQ will carefully monitor efforts that promote 

performance excellence by asking the following 
questions: 

• Are our customers satisfied with the service 
DEQ provides? 

• Is DEQ operating within its budget? 
• Do DEQ employees receive the direction 

and feedback they need to be effective? 
• Is cross-program coordination improving? 
• Are DEQ enforcement actions equitable, 

consistent, understandable and timely? 
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Waters many beneficial uses include drinking water, support of 
industrial processes, agricultural and recreational activities, 
healthy ecosystems and wildlife habitat. DEQ is committed to 
doing its part to ensure that Oregon s rivers, lakes, streams and 
groundwater are clean enough to support these uses. 

Historically, water pollution control has been directed at 
industrial and municipal wastewater. This traditional permitting 
approach has helped but has not effectively addressed the impacts 
of other known sources of pollution. Addressing multiple sources 
of pollution on a watershed basis offers a more integrated and 
efficient approach to manage expected impacts from water 
pollution. To improve and maintain water quality, DEQ is 
implementing the following key actions. 
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Key Action: Implement a 
comprehensive watershed approach 

DEQ's primary initiative to protect Oregon's 
water quality takes a watershed approach by 
focusing our efforts geographically in river 
basins. Under this approach, DEQ integrates 
water quality data, pollution load limits, 
permitting and groundwater protection efforts to 
manage water qual ity on a watershed basis. 

This approach is consistent with The Oregon 
Plan for Salmon and Watersheds, which 
brings agencies together to restore healthy 
aquatic habitats on a watershed basis. 
The Oregon Plan encow·ages 
incentives and education to motivate 
voluntary actions that go beyond 
regulation. DEQ is committed to 
success of the Oregon Plan. 

One of DEQ's tools to improve impaired 
waterbodies is to develop pollution load 
limits known as Total Maximum Dai ly Loads 
(TMDLs). TMDLs define the amount of each 
pollutant a waterway can receive and sti ll 
maintain water quality standards. TMDLs 
take into account pollution from all sources 
including industrial and sewage treatment ' 
fac ilities, runoff from farms, forests and 
urban areas, and natural sources. DEQ is 
developing TMDLs for all impaired 
Naterbodies in the state by 2007. As of 
December 200 1, the US Environmenta l 
Protection Agency had approved 263 TMDLs 
completed by DEQ. 

DEQ is also shifting water quality permit 
renewal to a watershed basis, s imultaneously 
working to minimize a backlog of permits 
watershed by watershed. 

Key Action: Develop a strategy to 
encourage broader reuse of 
wastewater 

The direct release of treated wastewater into 
surface water is a common water quality 
management practice. This wastewater, while 

technically clean, often contains nutrient and 
temperature levels that exceed natural water 
conditions. As an alternative, many treatment 
plants have developed strategies to "reuse" 
treated water to irrigate or to restore wetland 

habitats. This 
reclamation of 

wastewater has 
many potential 
benefits, including 

helping to offset the need for 
using drinking water 

supplies for non-drinking purposes. 
To promote greater investment in 

these activities, DEQ will foster 
opportunities for additional reclamation and 
reuse of wastewater throughout the state. 

Checkpoints 
DEQ has developed the Oregon Water Quality 

Index to evaluate improvements in water quality 
over time. The index integrates eight distinct 
criteria into a single number expressing water 
quality. Data points from routine monitoring are 
used to determine the water qual ity rating. This 
index is DEQ's primary indicator of trends in 
water quality. 

In addition, we will be evaluating performance 
results by asking the following questions: 

• Are we meeting our schedule for reducing 
permit backlogs and completing TMDLs? 

• Are plans being implemented as developed 
to meet TMDL specifications? 

• Has wastewater reuse increased? 
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Protect Human Health and the 
Environment from Toxics 

Human exposure to toxic chemicals is of increasing concern in 
Oregon. On a daily basis, Oregonians are exposed to toxics 
through many sources such as chemical emissions from cars, 
trucks and industrial plants, or through the food chain where 
persistent toxics can accumulate. Additionally, the threat of 
terrorism has elevated the importance of DEQ s preparedness to 
handle any potential chemical crisis efficiently and effectively. 
The key actions that follow are DEQ s short-term priority 
activities for protecting human health and the environment from 
toxics. 
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Key Action: Prepare for and 
minimize the danger posed by 
catastrophic release of dangerous 
~hemicals 
In response to the Sept. 11 , 2001 terrorist attacks, 

Oregon is developing a state preparedness 
plan to ensure readiness for biological or 
chemical attacks. DEQ is participating in 
the development of this statewide 
plan. In addition, DEQ's 
Emergency Response Team 
works to expand the agency's 
range of preparedness. 

Other related activities include 
our efforts to ensure DEQ's 
laboratory is prepared to safely analyze 
unidentified substances for the presence of 
chemical agents. At the Umatilla Chemical Depot, 
DEQ works to ensure that the public and the 
environment are protected from risks associated with 
the storage and destruction of chemical agents. 

Key Action: Develop and 
implement a strategy to reduce 
toxic releases to air, water and land 

DEQ has a number of initiatives underway to 
reduce toxics. For example, in Air Quality we are 
developing a program to reduce exposure to toxic 
.ir pollution. We intend to develop community­

based air toxics reduction plans built on a 
foundation of monitoring and technical analysis. 
The plans will include regulatory and non­
regulatory strategies to help achieve emission 
reductions in communities at greatest risk. This 
effort will also include strategies for reduction of 
toxic emissions from groups of pollution sources 
such as diesel engines. 

DEQ will continue to seek new ways to help 
Oregonians reduce the use of toxic chemicals and 
the amount of hazardous waste generated. We 
will look at ways to better inform Oregonians 
about what toxics are and how they can be 
reduced. And, we will work with stakeholders to 

find cost-effective, comprehensive solutions to 
reducing toxic pollutants that pose the greatest 
hazard and have the longest lasting impact on the 
environment and human health. This effort will 
focus initially on mercury. 

Key Action: Reduce risks from toxic 
contaminants already in our 

environment 
Toxic pollution from sources such as 

contaminated sediments and abandoned 
mines represents a long-term 

environmental concern. DEQ is working 
to identify abandoned mines that pose the 

greatest potential environmental and health 
risks. These "highest risk" mines will be a 
priority to enter DEQ's Environmental Cleanup 
program. 

Identifying the causes of and cleaning up 
contaminated sediments can be complex, costly 
and technologically challenging. A cross­
program DEQ group has identified integrated 

and streamlined strategies to address contaminated 
sediments cleanup and source control. 

Checkpoints 
DEQ will monitor the progress and success of 

measures for each key action by answering the 
following questions: 

• Are we prepared to appropriately respond to 
chemical attacks? 

• Have we reduced risk th.rough elimination of 
chemical agents at the Umatilla Army Depot? 

• Are we reducing the use of toxic chemicals 
and the generation of hazardous waste? 

• Have we identified and prioritized abandoned 
mines that pose the greatest risk? 

• Have we started cleanup at high-priority 
abandoned mine sites? 

• Have cross-program approaches been 
implemented, resulting in integrated and 
streamlined contaminated sediments cleanup 
and source control? 
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In the 21st century, responsibility for environmental protection 
needs to expand beyond traditional "command-and-control" 
regu.latory approaches. This older approach has been successful but 
has not addressed pollution from non-regulated sources. 
Cumulatively, pollution impacts from non-industrial sources account 
for the largest percentage of pollution in Oregon. For this reason, the 
greatest future environmental benefits will come from engaging 
individuals and small businesses as environmental stewards. To 
promote greater citizen involvement in solving environmental 
problems, DEQ will implement the following key actions. 
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Key Action: Encourage personal 
actions by Oregonians to protect 
the environment 

DEQ will educate Oregonians on additional 
.vays to reduce their impact on the environment. 
Simple actions such as using less 
ferti lizer, disposing of household 
hazardous waste properly, riding 
a bike, and keeping your car 
well-tuned all add up. DEQ 
will survey Oregonians to 
identify where changes in 
individual actions will result in 
the most gains in local 
environmental protection. An educational 
campaign that leverages public-private 
partnerships will be developed to educate 
and provide incentives to Oregonians. 

Key Action: Provide 
Oregonians with better access 
to information on local 
environmental conditions and 
issues 

DEQ is working to increase the quality and 
quantity of environmental information 
available to Oregonians. Specifically, we are 
~ommitted to making environmental 

onitoring data about pollution levels in 
geographic areas more accessib le. DEQ will 
expand and improve methods for accessing 
this information, such as using location-based 
tools on our Web site. 

DEQ will strive to improve the electronic 
infrastructure and links among programs 
within the agency and with other state, federal 
and tribal agencies. Improving connections 
between information systems will allow for 
easier access to data from different sources. 

We will conduct a thorough evaluation of 
our information sytems to develop a more 
comprehensive, agency-wide information 
management strategy. 

Key Action: Support 
communities in solving local 
problems 

DEQ participates on state agency Community 
Solutions Teams (CSTs) for collaborative 
problem solving with local communities. 
These teams work with communities to 
enhance livability by coordinating and 

promoting economic, 
environmental, 

land use, transportation 
and affordable housing goals 

and projects. 
DEQ also formed Environmental 

Partnerships for Oregon Communities 
(EPOC) to help small rural communities pursue 
funding and develop projects that improve 
environmental protection and meet regulatory 
standards. The goal of both efforts is to support 
community-based problem solving. 

Checkpoints 
DEQ will monitor the progress and success of 

measures for each key action by answering the 
following questions: 

• Are Oregonians more aware of actions they 
can take to protect the environment, and 
have they modified their actions? 

• How are Oregonians asking for 
information, and are they getting the 
information they want and need? 

• Are CST and EPOC efforts helping DEQ 
assist communities to solve local problems? 
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For More Information 
While this document sets forth DEQ's priorities, it does not reflect all of the work 
we do. If you would like more specific information, visit DEQ's Web site at 
..VWW.deq.state.or.us, call 1-800-452-4011 toll-free in Oregon, or contact one of the 
following: 

Strategic Planning (general inquiry): Dawn Farr, 503-229-6935 
farr.dawn@deq.state.or.us 

Air Quality: Greg Aldrich , 503-229-5687 
aldrich.greg@deq.state.or.us 

Water Quality: Karen Tarnow, 503-229-5988 
tarnow.karen. e@deq. state.or. us 

Land Quality: Dave Rozell, 503-229-5918 
rozel/. dave@deq. state. or. us 

Management Services: Holly Schroeder, 503-229-6785 
schroeder.hol/y@deq.state.or.us 

DEQ Laboratory: Mary Abrams, 503-229-5983, ext.225 
abrams.mary@deq. state. or. us 

Office of Compliance & Enforcement: Anne Price, 503-229-6585 
price. anne@deq. state. or. us 
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December 2004 

The Oregon Department of Environmental quality .. 
(DEQ) has been protecting the health of our citizens and . 
our environment since 1969. We are proud of our 
accomplishments, but today we face new challenges to 
our environment and our economy. Oregon is 
experiencing severe budget shortfalls and a high 
unemployment rate. Our citizens are demanding 
accountability and value from government. At the same 
time, Oregonians want a healthy, safe, and sustainable 
environment. We all recognize that Oregon's beauty and 
natural resources are essential to our quality· oflife. 

As DEQ updates these Strategic Directions from 2002, 
we reaiize that delivering excellence is more important 
than ever if citizens are to believe in government; water 
has become an even more valuable and precious 
resource; protecting Oregonians from toxics is even more 
complex and challenging than we anticipated; and we 

. • ··1 

EQC Commissioner Deidre Malarkey (right) makes a point to 
Commission Chair Mark Reeve (arms folded), Director Stephanie 
Hallock and accompanying DEQ staff during a morning tour of a 
pond restoration project on the Upper John Day River Basin. 

understand. even more fully that it will take all of us working together to solve not only our environmental 
problem5 but to be sure we have economically healthy and vibrant communities. 

So; our Strategic Directions remain the same but we have adjusted our Key Actions and Performance 
Measures to reflect the Oregon of today and ensure that we continue to lead in providing a healthy, sustainable 
Oregon of tomorrow. 

. rA/A /./,., -~ /_ 
-~~ 

' 
Stephanie Hallock 
Director 



DEQ's Vision 
DEQ's vision is to work cooperatively with all Oregonians for a healthy, sustainable environment. 

·, -~7promotes the following cultural values: Environmental Results, Customer Service, Partnership, Excellence 
integrity, Employee Growth, Teamwork, Diversity. 
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Taking ifie -time to explain the results of vehicle emission tests to 
customers is a top priority for DEQ's Vehicle Inspection Program. 

DEQ recognize~ that even well~managed agencies 
must continue to improve. We are committed to 
motivating employees to perform professionally in 
their daily work as well as fostering collaboration 
internally across program lines. 

Whether you are receiving a compliance inspection 
, or tech~ical assistance, DEQ is dedicated to 
· providing high-quality service. Protecting public 

health 'and the environment requires a commitment 
. to science and to effective regulatibri; however, we 
· recognize that how we do our work is equally 

important. The key actions that follow outline DEQ s 
efforts for delivering excellence in all that we do. 

Jn 2003, DEQ delivered excellence in performance 
. and prpd./.tct by providing customer service training 
. thr9ughout the agency and for other agencies; by 
revamping our employee performance management 
system to better define work and peiformance 
expectations; by more rigorous executive scrutiny of 
proposed rules; and by initiating a complete 
overhaui of ow'· enforcement rules, to be completed 
in 2004. 

Key Action : Provide A Work Climate · 
That Supports Excellence 

Effective, motivated DEQ employees are the key to 
success in delivering excellent service arid high­
quality work. In 2003, DEQ implemented a new 
Employee Performance Management ~ystem to 
achieve greater collaboration, increase trust, clearly 
define performance expectations, and improve morale 
and job satisfaction. Currently, we are evaluating our 
hiring and employee development processes to make 
sure we retain a workforce of leaders with the best 
technical credentials and ci:tstomei: service skills. We 
continually look for ideas to improve serVice to each 
other arid to our external customers, to have more 
efficient processes, to ensure fiscal and performance 
accountability, and to provide a safe and desirable 
work environment. We believe that employees who 
feel valued and appreciated will in turn value others 
and produce high quality work. · 

Key Action: Deliver Outstanding 
Customer Service 

DEQ interacts with many customers - .the publi 
members of the regulated coinmunity, tribes, 
government agencies, and qon-governmentaL 
organizations. Every two years we work with a neutral 
third party to conduct a customer satisfaction survey 
of permitted sources. In addition, we regularly monitor 
our Web site and program services-to identify 
strategies for improving custom.er service and 
achieving environmentai results. We rigorously review 
ai::td invite comment on the impaCt of our .ruies and 
policies: particularly as rules and policies rel~te to 
small communities, small businesses and indiv~dual 
Oregonians. We make it a priority to streamline our 
regulatory processes, improve delivery of our 

ProQTaIDS and make information more accessible. We "' ' 
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are committed to creative .thinking and to using a 
yariety of strategies and tools to achieve 
··· 'ronrnental results when working with different 
:.. _,_nents of the regulated conununity. 

Key Action: Address All Types of 
Pollution Sources When Solving 
Environmental Problems. 

Much ofDEQ's funding and enabling legislation is 
dedicated to specific activities that protect or restore 
the air, the water, or the lanc,I as individual program 
areas. We recognize, however, that boundaries 
between the air, water, and land often do not exist 
when protecting the environment and people's health. 
For example, chemicals leaching from abandoned 
mines and contamination in sediments affect both 
wat~r and land; toxic pollutants released to the air can 
come to rest on "land or in the water. To achieve long­
term, su_stainable solutions to environmental 
problems, we must look at all sources of pollution 
within a geographic area and take a coordinated 
approach to addressing those problems. We are 
issuing water quality permits collectively for one sub­
basin, ahd we have formed geographically-focused 
teams to address air, water and land issues in the 
Lower Willamette and the Yaquina Bay areas. We are 
also locating our laboratory with the public health 

· ·atory to help provide comprehensive science 
al.Lu information about health and environmental 
impa~ts. 

!;:K~y. Action : Ensure understandable 
and.equitable compliance and 
enforcement 

DEQ is committed to hav.ing an effective 
compliance and enforcement program that is 
U.oderstandable, encourages compliance, is equitable, 
and appr~priately reflects the-severity of the 
violation. In 2003; with the assistance of an advisory 
cpmmittee, DEQ completed a comprehensive review 
and revi~ion of our enforcement rules. We will now 
focus on providing training and internal guidance to 
ensure consistent application of the rules, and we will,.. 

be modifying procedures to clearly communicate 
· requirements to the regulated community and improve 

the timeliness of our actions. We will continue to 
evah:iate which tools work most effectively to achieve 
compliance and protection of the environment; in 
some situations technical assistance gets results, 
while in others a formal enforcement action and 
penalty may be warranted. 

Proposed Checkpoints. 
• Does DEQ provide a work climate that supports 

excellence in employee performance? 
• . Is customer service improving at DEQ? 
• Are we solving additional environmental problems 

by collaborating among programs, agencies and 
communities? 

• Are DEQ enforcement actions equitable, consistent, 
understandable and timely? 

- ... - -~ • • .......... ·< ~ ....... - · ·· • • 

A DEQ inspecior talks to the General Manager o(a permitted iumbfif-' · 
milt in Eastern Oregon. Sixty percent of water and 70% of air qua lit'/ 
permitted sources rate DEQ's performance as meeting or exceeding 
expectations based on a suNey administered in 2002. 
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Waters mqny beneficial uses include drinking water, 
support of industrial processes, ·agricultural and 
recreational activities, healthy ecosystems and 
wildlife habitat. DEQ is committed to doing its part to 
ensure that Oregon s oceans, rivers, lakes, streams and 
groundwater are clean enough to support these uses. 

Historically, water pollution control has been 
directed at permitted industrial and municipal 
wastewater point sources. This traditional permitting 
approach has helped but has not effectively addressed 

-the impacts of other known sources of pollution. 
Addressing multiple sources of pollution on a 
watershed basis offers a more integrated and efficient 
approach to manage expected impacts. To improve 
and maintain water quality, DEQ is implementing the 
following key actions. 

In 2003, DEQprotected Oregons water by 
completing Total Maximum Daily Loads (J'MDLs) 
ahead uf the schedule established by court order; by 
reducing permit backlogs by forming a Blue Ribbon 

·co~1mittee to revamp the entire wastewater permitting 
proifram; and by developing ways to encourage 
broader reuse of wrutewater. 

~ey Action: Address Multiple 
·Environmental Impacts oh 
'Watersheds 
.. :J)EQ integrates water quality data, pollution limits, 
peimitting and groundwater protection by focusillg our 
efforts geographically in river basins as part of The . 
Or~gon Plan for Salmon and Watersheds. The Oregon 
.Plan encourages incentives and education to motivate 
voliintary actions that go beyond regulation to restore 
healthy aquatic habitats on a watershed basis. . 
_ By.2Q 10, DEQ will establish pollutant limits kllown 
as Total Maxiinum Daily Loads (TMDLs) throughout 
the state to define the amount, of pqllution a 
waterway can receive and still maintain water quality 

standards. TMDLs take into account pollution 
from many sources, includmg industrial and 
sewage treatment facilities, runoff from farms, 
forests and urban areas, and nati.rral conditions. 

DEQ's goal is t9 have comprehensive watersh.ed· 
plans which include not only TMDLs but also 
strategies for healthy ".Vatersheds . through activities 
such as cleanup of hazardous ~aste sites, removal 
of underground tanks, protection of groundwater, . 
and minimizing airborne pollution. Incentives, as 
well as regulation, are needed to encourage action 
to protect arid improve Oregon's water quality.~ 
Watershed plans can include tech?ical assistance 
and education programs to provide -individu.als and 
businesses with every day practices to help protect 
Oregon's water. DEQ will also market increased use 
of the state revolving loan fund to help landowners 
and communities reduce poliutioI1 from other 
sources such as septic systems and urban nmoff. 

Key ACtion: Clean Up .The Willamette 
River System 

DEQ is already actively working to reduce 
pollution in the Willamette Basin through regulatiuu 

., of permitted somces, clean up of the Portland Harbor 

Status ofTMDL Deve lopment · 
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DEQ is on schedule to complete required TMDLs by 2010. . 
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superfund site, and clean up of abandoned mines. In 
spring of2004, total maximum daily loads (TMDLs) will 
be established to protect and improve water quality in· 
nine subbasins of the Willamette River system and the 
V Jette mainstem. 
LJ.:A~ is also taking the lead in providing a 

comprehensive assessment of all the work being done to 
protect water quality and habitat throughout the 
Willamette Basin, and identify what still needs to be done. 
The assessment will include work befug done by agencies 
at all levels of government, watershed councils, and non­
governmental organizations who all play key roles in 
protecting and improving water quality and habitat in the 
Willamette Basin. This assessment will cover the entire 
basin from the headwaters· to confluence with the 
Columbia River, and will include a variety of"success 
stories" as well as identification of gaps where more work 
is needed. We anticip·ate that the assessment and gaps 
identified will lead to specific action items and possibly 
legislative proposals or funding requests to the 2005· 
legi~lature. FOr example, DEQ has already identified the 
importance of making sure the TMDLs for the Willamette 
Ba.sin· are implemented when they are completed in the 
spring of2004. 

K~y Action: Issue Timely And 
Enyironmentally Protective Permits 

Permits that regulate discharges and set 
requir~ments for compliance are essential to 
irr 1ing and protecting Oregon's water quality. For 
mai.1 years, DEQ has struggled to keep up with the 
worl}load in wastewater permitting and compliance. In 
2003, we established a Blue Rib'bon Advisory 
Committee to conduct a comprehensive review of the 
program and make ·recommendations that will minimize 

. future permit backlogs and stabilize funding. While 
the Committee is doing its work, DEQ has re-directed 
resources for one year from other water quality 
activities to reduce the permit backlog, particularly 
from major dischargers. By the end of2004, DEQ will 
have reduced the permit backlog and will be 
implementing the Committee's recommendation~ to 
improve long-term permitting performance. 

~ 

A stream sample is taken on Prairie Creek as part of the Lower Grande 
Ronde and Wallowa River TMDL. 

Key Action: Encourage Broader 
Reuse Of Wastewater 

The direct release of treated wastewater into surface 
water is a common water quality management practice. 
This wastewater, while technically clean, often 
contains nutrient and temperature levels that exceed 
na.tural water conditions. As an alternative, many 
treatriient plants have developed strategies to "reuse" 
treated water to irrigate or to restore wetland habitats. 
This reclamation of wastewater has many potential 
benefits, including helping to offset the need for using 
drinking water supplies for non-drinking purposes. To 
increase the-reuse of wastewater, DEQ will work with 
others to implement new legislation, address public 

. health concerns, provide information on new 
techn~logies, and develop incentives. 

Proposed Checkpoints. 
• Are we meeting our schedule for completing TMDLS? 
• Are watershed plans being developed and implemented? 
• Are we meeting our schedule for reducing the permit 

backlog? . 
• H<IS wastewater reuse increased? 
• What progress has been made in assessing current and 

implementing new protective measures in the Willamette? 
• What progress is being made cleaning up 

Portland Harbor and properties along Portland Harbor? 
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chemical attack or catastrophic event. 
In 2004, incineration of chemical weapons will begin 

at the Umatilla Army Depot DEQ, along with Oregon 
Emergency Management and local first responders, is 
responsible for protecting public health and the 

-- environment during this process. In addition, DEQ's 
Emergency Response Team is part of the overall 
statewide preparedness network established to plan 
for and respond to many different types of 
emergencies, such as a credible terrorist threat, a 
grounded sea-going tanker, or a tanker truck spill. 

DEQ expects to take occupancy of the new /abatory in Hillsboro 
sometime in mid 2006. 

- Human exposure to toxic chemicals is of increasing 
concern in Oregon. On a daily basis, Oregonians are 
exposed to toxics through many sources such as 
chemical emissions from cars, trucks and industrial 
plants, or through the food chain where persistent 
toxics can accumulate. Additionally, the threat of 

' -terrorism has elevated the importance of DEQ s 
preparedness to handle any potential chemical crisis 
efficiently and effectively. The key actions that follow 
are DEQ s priority activities for protecting human 
health and the environment from toxics. 

Jn 2-003, DEQ increased protection of human '~ . 

health and the environment from toxics by being part 
of the state team to increase emergency 
preparedness; by receiving legislative approval to 
fund a laboratory with capability to effectively and 
safely analyze unknown chemical s~bstance; and by 
removing 3 5 p ounds of mercury from the environent. 

Key Action: Prepare For and Minimize 
Danger From a Catastrophic Release 
of Harmful Chemicals 
· Citizens expect all levels of government to be 

prepared to !espond in the event of a biological or 

DEQ's laboratory works with the Public Health 
laboratory to support the FBI and local first 
responders to safely analyze unidentified substances 
for the presence of chemical or biological agents. In 
2003, the legislature gave approval for a new, state-of-
the-art laboratory facility combining both the DEQ 
and public healili: iab functions to prov1de maxJIDum 

· efficiency and effectiveness in protecting our citizens 
and our environment We expect the new facility lo be 
readybyioo7. 

Key Action·: Reduce And Prevent 
Toxic Releases to Air, Water and Larid 

In 2003, tlie EQC adopted a new air toxics program 
to help achievd emission reductions in comrnu'hities at 
greatest risk. We also began an aggressive "clean 
diesel" initiative to reduce toxic emissions from diesel 
engines. ~·2004, we will assemble a scientific body 
to help set goals for reducing air toxics, and we will 
pursue voluntary measures to reduce toxic ·emissions 
in the Portland area. We are developing a long-term 
plan for reducing persistent toxics in the environment 
that recognizes the need t o develop a monitoring and 
data management infrastructure for toxics. In' 
addition, we will be updating both our water quality 
standards for toxics and the total maximum daily loads 
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DEQ continues lei assess abandoned mines for toxics contamination 
and risks to human health. 

. . 

(TMDLs) for streams that are polluted by toxics. 
DEQ will continue to seek new ways to help 

Oregonians reduce the use of toxic chemicals and the 
amount ofhazardous waste generated. We will look . 
at ways to better inform Oregonians about toxics and 
how they can be. reduced. One way we will continue 
this is through enhancing our efforts to reduce 

. mercury. Our mercury reduction efforts removed 35 
polliids of mercury from the environment in 2002 and 
we plan to remove more in 2003. And, we will work 
with stakeholders to find cost-effective, 
comprehensive solutions to reducing toxic pollutants 
that pose the .greatest hazard and have the longest 
lasting impact on the environment and human health. 

Key Action: Clean Up and Reduce 
Risks From Toxic Contaminants 
J ady In Our Environment 

Toxic pollution from sources sucl1 as 
·contaminated sediments and abandoned mines ~,;;,. 

represents a long-term environmental concern. Clean 
up can be complex, costly, and.involve many 
partners working together. One ofDEQ's priority 
clean up efforts is the Portland Harbor, listed by EPA 
on the national Superfund priOrity list. Throughout 
the state, DEQ has identified several abandoned and/ · 

·or inactive mines that pose environmental and health 
risks, and is working cin strategies to fund clean up, 
with multiple parties. 

Returning contaminated properties to productive 
use is part of Oregon's economic recovery plan. DEQ 
will continue to prioritize cleanup efforts to .ensure 

productive reuse of previously contaminated 
industrial lands known as "Brownfields." In'2003, 
DEQ helped host the largest EPA national 
"Brownfields" conference ever in Portland, with over 
4,000 attendees. At the conference, Oregon was 
acknowledged for our continued leadership in this 
important effort to clean up the environment while 
supporting economic development. 

Proposed Checkpoints. 
• How have we increased our ability to appropriately 

respond to toxic releases, chemical threats and 
terrorism? 

• How much have we reduced risk through 
overseeing the eiirnination of chemical agents at the 
Umatilla Army Depot? 

• How are we doing implementing our plan to reduce 
and prevent toxics in the environment? . 

• Have we identified, prioritized and initiated cleanup 
on abandoned mines that pose the greatest risk? 

• Are we cleaning up "legacy" properties to meet 
environmental and economic demand?. 

• Whitt progress has been made in reducing rfak from 
diesel engine emis.sions? 

,·. ' · . .;> 

. ;·,·~ <Y::: _t· ~ 
+~:i/ ~-< ~~i5f~~ 

ci6·J~';:;;i;/J(~/on~~~ki discusses the
0 

McCormick & Baxi~r S~pertund -
siie'with Director Hallock and DEQ Project Manager Steve Campbell. 
DEQ is. the lead agency under EPA OVef1!ight and to date has . 
recovered over 2, 000 gallons of creosote and removed over 33, 000 
tons of highly contaminated soi/ and debris in an effort to protect 
public health and restore the 43 acre site located in the Portland 
Harbor. ~ 
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Responsibility for environmental protection needs to 
expand beyond traditional "command-and-control" 
regulatory approaches. This older approach has 
been successful but has not addressed pollution from 

1 
non-regulated sources. Cumulatively, non-traditional 
permitted sources account for the largest percentage 
of pollution in Oregon. For this reason, the greatest 
future environmental benefits will come from . 
engaging individuals and small businesses as 
environmental stewards. To promote greater citizen 
involvement in solving environmental problems and 
support economically healthy communities, DEQ will 
implement the following key actiom. 

In 2003, DEQfound ways to involve Oregonians in 
solving environmental problems by creating better 
Web-based tools to access environmental information 
such as the Consumer Corner; by launching a 
quarterly e-mail newsletter, DEQ Focus, which all 
Oregonians can sign up for on DEQ s Web site; and 
by encou,raging Oregonians to participate in 
Household Hazardous Waste Collection events 
across the state. Since the program began in 1991, 
more· than 39, 000 Oregonians have participated in 
J 58 on~-day household hazardous waste collection 
events in 84 communities around the state. 

Key Action: Encourage Personal 
Actions by Oregonians to Protect The 
Environment 

DEQ will provide information to Oregonians on 
additional ways to reduce therr impact on the 
environment. Simple actions such as using less 
fertilizer, disposing of household hazardous waste 
properly,. riding a bike, and keeping our cars well­
tuned all add up. DEQ will develop partnerships with 
private non-profit organizations, private sector 
businesses, other government agencies, and interest 
groups to-raise public awareness and do projects that 

benefit public health and the environment. 
Traditionally, Oregonians want to "do the right thing" 
for the environment if given the opportunity. DEQ will 
partner with others to seek and provide those 
opportunities, particularly in emerging areas like 
electronics recycling where consumers and.businesses 
can help. DEQ will also partner with others to develop 
incentives for individuals to reduce pollution. 

Key Action: Provide Oregonians With 
Better Access to Electronic · 
Information on Local Environmental 
Conditions and Issues 

DEQ's _goal is for any Oregonian to look on the 
Internet and find ·out about any environmental topic in 
their neighborhood or elsewhere in the state. Now 
that DEQ has linked its own databases, it is improving 
Internet tools that allow searching for information by 
interacting with maps. 
. Through a partnership with Washington, Idaho and 

Region 10 EPA, DEQ will begin a project to introcl .. -~ a 
new Internet feature that will allow easy access t 
regional environmental information. Ultimately, this 
system will enable some online analysis of 
environmental data. 

A new e-mail service making it easier for people to 
automatically get updates and news on their specific 
interest topics will be implemented in 2004 and will 
reduce ·pape_r and postage costs. 

Over the next 2 years, DEQ will develop, plan and · 
complete the first phase of a new center for 
environmental science and information. This center 
will become part of the new DEQ and Public H_ealth 
Laboratory. 



~ey Action: Support Communities In 
.Solving Environmental and Economic 

-:·Problems 
Q's vision is to work c.ooperatively with all 

01 cgonians for a healthy, sustainable envirornnent. 
We actively work with local partners throughout the 
state to identify economic opportunities, remove 
barriers, and streamline processes to move 
community projects forward. The goal of this effort is 
to enhance services that make it easier for businesses 
to locate and thrive in Oregon,' and to help 
communities anticipate and solve.problems to 
support sustainable development. DEQ is also part of 
the Community Development Forum where state and 
local officials work collaboratively to develop 
legislative agendas and budgets that support 
community and economic development. 

DEQ continues to be committed to locating staff in 
or near the communities we serve in support of • 
community based problem solving.· 

Proposed Checkpoints 
•. I:Iow have ".Ve worked with our partners to help 

9regonians protect the envirornnent? 
• Are Oregonians ·generating and disposing of less 

waste, and recycling more? · 
What steps has DEQ taken to improve public 

treness and access to existing DEQ information? 
• _ JW is DEQ partne~ing with communities to 

sustainably solve environmental and economic 
-;-..-,,_ problems? 

ToP:_A;torl~ Pl}'wood op~rated from the early 1J50's and declared 
6ankrr,iptcy in 1991 leaving behind approximately 6,000 cubic yards 
of contaminated soil and sediment, 4,500 gallons of oil & diesel 
contaminated groundwater, partially demolished buildings and over 50 
capacitors contaminated with polychlorinated biphenyls (PCBs). 

Bottom: After l}Xtensive cleanup and remedfation actions by DEQ, the 
site was purchased by the City of Astoria and development of the 
Astoria Mill Pond 'Village, a mixed commercial-residential community 
began in 1999. DEQ continues to monitor the site to ensure public 
health and safety. 
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For More Information 
• DEQ's Annual Executive Measures Report provides more detailed informatio'n 

on DEQ 's performance and accomplishments for 2003. http:// 
www. deq .state. or. us/about/PerfonnanceMeasures/ APMProgress!teport.pdf 

•. siio up for DEQ Focus, a quarterly newsletter higblightingDEQ's environmental 
success es. http ://www. deq. state. or. us/pubs/ deqfocus/ 

• Learn more about the Environmental Quality Commission and view agendas fqr 
upcoming meetings. http:/ /www. deq. state. or. us/about/ eq cl eq c.htm 

• Learn about rule revisions regarding enforcement procedures and assessment of 
civil penalties for environmental violations. http://www.deq.state.or.us/programs/ 
enforcement/divisionl2/ 

• · Visit DEQ's Consumer Corner to get answers to your questions about septic 
systems, heating ·oil bnks, asbestos, mercury reduction and more. DEQ's 
Consumer Comer will help you understand the most common household 
activities DEQ regul~tes to protect your health and the environment and let you 
kiiow how to protect yourself as a consumer. http://www.deq.state.or.us/ 
programs/consuriiercomer/ 

l .. -~· , r' ~ ,~ Published March 2004 · · · ·· · j.:·. 
L...-'\.I ..... Printed on recycl~\t.P-~mir .Y.{lth£geta~based ink ~ ..... 
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Welcome to the 2003 Forestry Program for Oregon 

0 regon is justly renowned 
for the magnificence of its 

forests- some of the most 
beautiful and productive in the 
world. Forests have shaped 
Oregon's history since 
presettlement times, and they 
continue to define the state's 
economy, society, and culture. 
Oregon's forestlands contribute 
greatly to our state's environ­
mental, economic, and social 
well-being. 

The Fores fJ.y Program for 
Oregon is the strategic plan 
established by the Oregon 
Board of Forestry. It sets forth 
the board's mission and vision 
for Oregon's fores ts and the 
values and strategies that 

able, forest management must 
be economically viable, envi­
ronmentally robust, and so­
cially acceptable. 

If environmental values are 
not protected, forest health and 
productivity will suffer. If eco­
nomic values are not honored, 
society cannot afford to protect 

What is sustainable 
forest management? 

the environment or provide 
social benefits from forests. If 
social values are not accom­
modated, the license to man­
age forests for any purpose 
will be lost. Acknowledging 
this interdependence among 
values is key to supporting 
sustainability. The Board of 
Forestry recognizes that inte­
grating the environmental, 
economic, and social sectors is 
critical to Oregon's future. 

In this fifth edition of the 
ForesfJ.y Program for Oregon, 
the Board of Forestry is ex­
pressing its conviction that 
Oregon's forests can and do 

will guide the board's deci­
sions over the next eight 
years. This edition of the 
Forestry Program for Oregon 
also introduces a new 
framework for discovering, 
discussing, and assessing 
the sustainability of 
Oregon's forests. 

Three sectors 

"Sustainable forest management" means 
forest resources across the landscape are 
used, developed, and protected at a rate 
and in a manner that enables people to 
meet their current environmental, eco­
nomic, and social needs, and also provides 
that future generat ions can meet their 
own needs [based on ORS 184.421]. 

support the state's eco­
nomic well-being and 
strengthen its social fabric. 
At the same time, they 
represent a range of forest 
ownerships, owner objec­
tives, and natural ecosys­
tems that are sustainable 
across the landscape and 
through time. 

Three principles 

It is sometimes assumed 
that the benefits from the 
forest cannot equally 
achieve environmental, 
economic, and social 
goals- that what is gained 
in one sector is necessarily 
lost in another. The Board 
of Forestry believes, on the 
contrary, that sustainable 
forest management can and 
must succeed in all three 
sectors. To be truly sustain-

On a statewide basis, sustainable forest 
management will provide: 

• Healthy and diverse forest ecosystems 
that produce abundant timber and 
other forest products; 

• Habitat to support healthy populations 
of native plants and ani mals; 

• Productive soil, clean water, clean air, 
open space, and recreat ional opportu­
nities; and 

• Healthy communities that cont ribute to 
a healthy state economy. 

-

This ForesfJ.y Program for 
Oregon sets forth the Board 
of Forestry's strategic vision 
for Oregon's forests for the 
next eight years. This vision 
is based on three principles: 

• Widely recognized 
in ternational criteria 
and indicators serve as 
a useful framework for 
discovering, discuss-
ing, and assessing the 
sustainability of 
Oregon's forests. 



• Sustainability requires 
maintaining a diversity of 
forestland ownerships and 
management objectives 
across the landscape and 
through time. 

• Cooperative, non-regulatory 
methods are strongly pre-
f erred in achieving public 
benefits on private lands. 

A language for discussion 
and measurement 

To fulfill the first principle, 
the board has decided to use an 
internationally recognized 
framework for assessing 
sustainability of forests. This 
framework was crafted by 12 
nations with forests like ours. 
These nations recognized the 
need to keep forests sustain­
able in all three sectors­
economic, environmental, and 
social. They developed a sys­
tem that establishes criteria for 
organizing discussions about 
sustainability, and indicators for 
measuring progress. The 
international framework does 
not establish targets or goals. It 
is simply a "language for dis­
cussion and measurement" in 
which citizens and experts 
alike may have an ongoing 
conversation, come to a com­
mon understanding of forest 
sustainability, and work to­
gether to determine their own 
goals. The Board of Forestry 
has adapted this system to 
Oregon's particular circum­
stances. 

The Board of Forestry 
believes using this framework 
will help make sustainable 
forest management demon­
strable and measurable, and it 
will enable Oregon's citizens to 

Oregon Board of Forestry 

discuss forest management and 
policy in a common language. 
By choosing the international 
criteria and adapting them to 
Oregon's needs, the board has 
made Oregon the first state in 
the nation to embrace this 
"language for discussion and 
measurement" of forest 
sustainability. Within this 
framework, the board hopes to 
encourage all forest landown­
ers, forest managers, and 
citizens to learn this language, 
and to work together to 
achieve sustainability of our 
forests in all three sectors. 

A healthy diversity 
To fulfill the second prin­

ciple, this Forestry Program for 
Oregon supports the diversity of 
ownerships that now charac­
terizes Oregon's forestlands. 
Oregon's forests are held by a 
rich variety of owners-federal, 
tribal, state, and local govern­
ments, as well as private indus­
trial owners and family forest 
landowners. The board be­
lieves that the optimum mix of 
economic, environmental, and 
social benefits can be achieved 
only through a diversity of 
owners managing for a variety 
of objectives and values (See 
sidebar p. 3).1 These varied 
benefits are the product of 
different actions in different 
places at different times. The 
ownerships complement one 
another precisely because not 
every acre of forest is managed 
in the same way for the same 
thing. The board believes that, 
like ecosystem diversity, own­
ership diversity enhances forest 
sustainability. It gives Oregon a 
strong foundation for assessing 

whether our forests are in 
total being managed 
sustainably. 

Emphasizing incentives 
over regulations 
Private forest landowners are 
regulated in many ways. 
These lands already provide 
many public benefits, such as 
sustaining watershed health, 
keeping the land in forest 
cover, and contributing to the 
vibrancy of rural communities. 
To fulfill the third principle, 
this Forestry Program for 
Oregon supports cooperation 
and incentives as the pre­
ferred tools for promoting 
desired public benefits on 
private lands. This document, 
therefore, should not be 
viewed as a recipe for future 
government regulations. 

Framing the future 
The 2003 Forestry Program 

for Oregon expresses the 
Board of Forestry's vision of 
how Oregon's private and 
public forest landowners can 
work with the rest of Oregon's 
citizens to ensure that our 
forests are managed for the 
best mix of economic, envi­
ronmental, and social ben­
efits, as defined by Orego­
nians themselves. This docu­
ment is therefore a work in 
progress, a framework for 
shaping the future of Oregon's 
forests over the next eight 
years. It is a conversation with 
Oregonians, a conversation 
that will, we hope, lead to a 
more unified vision of forest 
sustainability and a more 
united effort to achieve it. 

1 Based on presentations by Dr. Hal Salwasser, Dean of the College of Forestry, Oregon State University. 
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Managing diverse forests for different purposes: 
A pathway to sustainable forestry 

0 regon's forests are diverse, 
and so are the objectives of 

forest landowners. To promote 
sustainable forest management, 
we first focus on sustaining our 
forestland base, and then take 
advantage of different manage­
ment strategies for different 
forest types, ownerships, and 
locations. 

Forest management strategies 
can be grouped into four broad 
categories: 

Wood production 

Much of the world's wood will 
come from this forest use. 

Goal: Most efficient wood/fiber 
production 

Challenges: 

• Increase wood yield up to 
two times over natural rates 

• Reduce environmental 
footprint 

• Improve product quality 
• Produce high return on 

investment 

• Maintain social license to 
operate 

Multiple-resource 

Most of the world's accessible 
fo rest will be in integrated 
management. 

Goal: Meet various landowner 
objectives 

Challenges: 

• Optimize joint production of 
products and benefits 

• Sustain desired diversity of 
environmental, economic, 
community conditions and 
results; i.e., risk, forest 
health, vital ity, productivity 

• Produce multiple benefits at 
reasonable costs 

Reserve 

Parks, reserves, wilderness, 
special areas for natura l, cul­
tural va lues. 

Cha ll enges: 

• Manage people to reduce 
impacts 

• Manage forests to restore 
"naturalness" 

• Manage ecosystems to be 
resi lient to natural d istur­
bances, such as wildfire, 
and resistant to invasive 
species, pollution, other 
human-caused disturbances 

Residential value emphasis 

Urban and community forests, 
forested rural residentia l areas, 
wildland/urban interface areas. 

Challenges: 

• Connect people with forest 
resources 

• Maintain pleasant neigh-
borhoods 

• Conserve resources 

• Minimize sprawl 

• Safety to life and property, 
risk reduction 

• Maintain and enhance 
wildlife habitats 

.. 
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'The West is beginning to understand itself in a new w~, as a region 
with its own cultural identity, an identity strongly shared by the 
landforms that define the territory and give shape to its communities. 
The Jove of the land that brought so many people to the West and 
keeps them there is common ground on which westerners can 
articulate and enact a commitment to a shared agenda of living well 
in a well-loved place." 

-Daniel Kemmis, This Sovereign Land, p. 115 
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The 2003 Forestry Program for Oregon: 
A conversation about the future of Oregon's forests 

Introduction 

O regon is a "well-loved 
place"-in large part 

because of its forests. Orego­
nians have always loved our 
forests and we continue to 
love them, for many reasons . 
With nearly 45 percent of 
Oregon's land base covered by 
forests, working forests­
those on which we have 
depended to provide our 
economic well-being-histori­
cally have defined Oregon's 

environmental, economic, and 
cultural landscape (Figure 1). 

However, as the state 
becomes more populated and 
its economic and cultural base 
changes, many people's con­
nection to a working forest 
landscape grows weaker. 
Oregon's citizens have always 
expected their well-loved 
forests to provide values such 
as clean water and scenic 
beauty along with economic 
values. All these values are as 

Figure 1. Forestland ownership in Oregon . .. 

important today as ever. But, 
in particular, the economic 
contributions of Oregon's 
forests are vital to our contin­
ued ability to live well in a 
well-loved place. 

The challenge facing the 
Oregon Board of Forestry is 
not only to help all Orego­
nians see and appreciate what 
our forests have been, but 
also to involve them in devel­
oping and implementing a 
vision of what these forests 
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can be. The future will depend 
on the choices we make today. 

Recent polling tells us 
Oregonians want forests to 
provide clean water and air 
fish and wildlife habitat, wo'od 
products, jobs, revenues, and 
recreation. They want all the 
benefits and values forests 
contribute to our quality of life. 
They want forest management 
that produces these benefits in 
an integrated way, now and for 
the future. 

Until now we have lacked a 
common language in which to 
discover, discuss, and come 
to a common understanding 
about forest sustainability and 
the actions required to 
achieve it. With the 2003 
ForestJ.y Program for Oregon, 
we hope to increase this 
common understanding by 
defining "sustainable forest 
management," in the context 
of Oregon's unique circum­
stances, through a public 
process designed to address the 
needs, challenges, and oppor­
tunities facing Oregon's forests. 

The Forestry Program for 
Oregon represents our viSion 
and guidance to the state 
forester, Legislature, governor, 
~nd the citizens of Oregon on 
important matters of forest 
policy. It guides our priorities 
and those of the Oregon De­
partment of Forestry as we 
work with the public, the Or­
egon Legislature, the forest 
landowner community, non­
governmental organizations, 
and other agencies to develop 
and carry out sound forest 
policy. We ask all Oregonians 
to help us with this task. 

Oregon Board of Forestry 

What's in this edition of 
the Forestry Program 
for Oregon? 

In our "welcome" statement 
(p. 1), we introduced you to the 
main concepts of this edition of 
the Forestry Program for Oregon. 
In this section, we 

• Explain the Oregon Board 
of Forestry's role in over­
seeing state forest policy; 

• Tell how the Forestry Pro­
gram for Oregon has 
evolved in response to 
changing knowledge and 
values about forests· I 

long-term sustainability of 
Oregon's forests. Under each 
strategy are listed the actions 
that will be needed to achieve 
the board's desired vision for 
the future of forests in Oregon. 
Some of these actions are 
deemed urgent enough to be 
called key actions; these are 
highlighted in the list. 

Next, we provide detailed 
background information on 
e~ch of the strategies (begin­
nmg on p. 19). Following the 
conclusion (p. 67) is a list of 
selected references for further 

"The concept of sustainability will 
enable Oregon to achieve greater 
economic prosperity, more vital 
communities, and a healthier 
environment. We should not and 
cannot afford to Jet these three 
goals be in conflict with one 
another." 

study (p. 69). The appendix 
(p. 73) compares the seven 
strategies with the seven 
international criteria and 
explains how the Board of 
Forestry adapted the inter­
national framework to meet 
Oregon's particular needs. 
Finally, we provide a glos­
sary of terms (p. 75). 

- Governor Theodore R. Kulongoski 

• Give more detail about the 
board's adaptation of inter­
nationally recognized 
criteria as the framework 
for discussing and measur­
ing forest sustainability in 
Oregon; and 

• Tell how the Forestry Pro­
gram for Oregon will guide 
strategic planning for the 
board and for the Depart­
ment of Forestry. 
The next section, The Key 

Elements of the Forestry Pro­
gram for Oregon (p. 11), is the 
meat of the document. We set 
forth the Board of Forestry's 
mission, vision, and values. 
Then we list the seven strate­
gies, adapted from the interna­
tional criteria, for achieving 

What is the Oregon Board 
of Forestry? 

The Board of Forestry is a 
seven-member citizen board 
appointed by the governor and 
confirmed by the senate. It is 
empowered by the Oregon 
Legislature to oversee all forest 
policy within the jurisdiction of 
the State of Oregon. The board 
appoints the state forester, 
adopts rules regulating forest 
practices and other forestry 
programs, and provides general 
supervision of the state 
forester's management of the 
Department of Forestry. The 
boar?'s leadership helps shape 
pubhc debate and policy on 
state, private, and federal 
ownerships, addressing sus­
tainable management of 
Oregon's 28 million acres of 



forests. Issues such as envi­
ronmental incentives and 
regulations, management of 
state-owned forests, federal 
forest management, assis­
tance to private forest land­
owners, and wildland fire 
prevention and suppression 
are common topics discussed 
and acted upon at the board's 
meetings. 

The Board of Forestry is 
charged by law to represent the 
public interest. No more than 
three members of the board 
may receive any significant 
portion of their income from 
the forest products industry. At 
least one member must reside 
in each of the three major 
forest regions of the state. The 
term of office is four years, and 
no member of the board can 
serve more than two consecu­
tive full terms. 

The evolving Forestry 
Program for Oregon 

Since the first version was 
published in 1977, the Forestry 
Program for Oregon has played 
an important role in shaping 
the Board of Forestry's strategic 
vision. Through each edition, 
the Board has tried to establish 
and further refine a pathway to 
ensure that the values we enjoy 
from our forests are sustained 
over time. 

Forestry in Oregon has 
evolved significantly over time 
as each generation decides 
what set of values it wishes to 
emphasize and what pathway 
it will follow. Over the past 150 
years, this emphasis has 
changed from unmanaged 
forest exploitation, to forest 
conservation, to managed 
forests as a source of wood for 
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the post-World War II housing 
boom, to wilderness and 
environmental protection, to 
today's interest in sustainable 
forestry. 

In the same way, the For­
estzy Program for Oregon has 
changed over time to incorpo­
rate new scientific information 
and to reflect changing public 
concerns. Still, the Forestzy 
Program for Oregon has always 
been centered on the theme of 
sustainability. Early interest in 
a sustainable timber supply 
( 1977 and 1982 editions) was 
followed by an interest in 
sustaining multiple values 
( 1990), which evolved into an 
interest in identifying the 
cumulative effects of forest 
practices over time and across 
forest landscapes ( 1995). 

A 
Legal/ Institutional/ 

Economic Framework 

Introducing a new 
framework 

The 2003 Forestry Program for 
Oregon introduces a framework 
for organizing the board's strate­
gies and actions by means of an 
internationally recognized lan­
guage of categories and mea­
surements. This framework also 
lends itself to organizing re­
search information about forests 
and to supporting a dialogue 
about how they may be man­
aged sustainably. Using this 
framework, the Board will be 
better able to communicate how 
Oregon's forests can be man­
aged sustainably to meet short­
and long-term objectives for the 
environment, economy, commu­
nities, and the larger society 
through a diversity of owners 
who manage for a variety of 
objectives and values (Figure 2). 

B 
Social and Economic 

Benefits 

c 
Sustainable G 

Productive Capacity 

Carbon Storage 

F 
Ecosystem Health 

tT1 Forest 
\ Management J 
~ ~ 
~~I\! ~00 

l'"IL 

E 
Diverse Plant and 
Animal Population 

and Habitats 

D 
Soil and Water 

Figure 2. Internationally recognized framework adapted for 
organizing strategies A through G and actions to manage 
Oregon's forests sustainably . .. 



Developing the Forestry 
Program for Oregon 

Oregon Board of Forestry 

facing family forest landown­
ers, and suburban-type devel­
opment on forestlands. 

The 2003 Oregon Forests 
Report continued the discus­
sion that started with the First 
Approximation Report and 
identified "breakthrough" 
opportunities to continue or 
improve work toward 
sustainability of Oregon's 

since 1995. These include new 
incentive concepts; the latest 
scientific findings on forest 
practices; policies and plans 
for state-managed forests 
under the Greatest Permanent 
Value Rule2; the Oregon Plan 
for Salmon and Watersheds; 
the Northwest Forest Plan for 
federal lands; administration 
of the federal Endangered 

The Board of Forestry 
adopted the criteria-and­
indicators framework to better 
respond to legislative direc­
tion to assess and report on 
the cumulative effects of 
forest practices. In 2000, 
Oregon became the first state 
in the nation to publish a "first 
approximation report" to 
measure the status and ''We have talked about the importance 

of educating the public, but one piece 
we have left out is the education of 
policy-makers. Lawmakers come from 
different backgrounds. We want the 
quick answer because there are so 
many issues and so many problems to 
deal with." 

trends of the state's for­
ests against internation­
ally recognized measures 
of conservation and 
sustainable forest man­
agement. 

Oregon's First Approxi­
mation Report for Forest 
Sustainability provides a 
snapshot of Oregon's 

Species Act, Clean Air 
Act, and Clean Water Act; 
growing concerns about 
wildfires and forest health; 
forest certification; and 
discussions about 
sustainability. 

In March 200 1, the 
Board of Forestry chose 
"the conservation and 
sustainable management 
of Oregon's forests" as the 

forests in light of these seven 
topics, and it provides a start­
ing point for a conversation 
with Oregon's citizens about 
future forest sustainability. 
The report found much good 
news about Oregon's forests, 
including that they are among 
the best-managed in the 
world, that Oregon's strict 
reforestation requirements are 
effective, and that there is a 
growing commitment to 
restoration of watersheds. The 
report also identified chal­
lenges posed by global market 
forces, risks of harm to forests 
from wildfire and invasive 
species, business problems 

- Representative Deborah Kafoury 
(D-Portland) 

forests. Following through on 
these opportunities could help 
accomplish genuine economic 
recovery for many Oregon 
communities, a stable return 
on Oregon's natural assets, 
and significant improvement 
in the health of Oregon's 
forests. Many of these oppor-
11 'ni • i .. s h ·~··,~ i.. ,.,f' 1· com" 1..u. 1\..JV u Yv uvv L !-"'-'-

rated into the 2003 Forestry 
Program for Oregon in the 
form of actions to be under­
taken over the next eight 
years. 

The 2003 Forestry Program 
for Oregon also has been 
influenced by other scientific 
and policy developments 

central theme, and chose the 
seven criteria for sustainability 
as the basis for strategies for 
the 2003 Forestry Program for 
Oregon.3 In October 200 1, the 
board hosted a two-day sym­
posium and workshop at 
Oregon State University to 
hear presentations on Oregon 
forest resource and economic 
and social trends and condi­
tions, and to discuss potential 
policy changes with key opin­
ion leaders. The public in­
volvement process that began 
with the October 200 1 meet­
ing continued throughout 
2002 and early 2003 through 
discussions at regular Board 

2 The boa~d has adopted an administrative rule that defi nes "greatest permanent value" to mean healthy, productive, 
and sustainable fo rest ecosystems that over time and across the la ndscape provide a full range of social economic 
and environmenta l benefits to the people of Oregon (OAR 629, Division 35). ' ' 
3 These actions are consistent with ORS 184.423, which requires state agencies to promote efficient use of energy, 
wat~r, a nd resources; partner with communities and businesses; reduce adverse impacts on native habitats and 
species and restore ecological processes; efficiently use and reuse resources and reduce contaminants released into 
the environment; and encourage local communities to become resi lie nt and economically diverse. 



of Forestry business meetings, 
other public meetings and 
forums hosted by the board, 
an interactive website, news­
letters, television and print 
media, presentations by De­
partment of Forestry staff, 
interactions with key stake­
holders, and other methods. 
This process has resulted in a 
document that reflects the 
opinions of a wide range of 
scientific, public interest, and 
forest landowner groups and 
addresses current environ­
mental, economic, and social 
needs, opportunities, and 
concerns. 

During 2003, Board of 
Forestry members 
consulted Oregon's 
citizens for their ideas on 
revising the Forestry 
Program for oregon. 

~t~ ..... 
................... ,....! 
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The conversation continues 
The Board of Forestry has 

adopted the 2003 Forestry 
Program for Oregon based on 
its broad statutory authority. 
The Forestry Program for 
Oregon provides a coherent 
foundation for future board 
policy deliberation. It is nei­
ther a statute nor an adminis­
trative rule and, therefore, 
does not have, and is not 
intended to have, the effect of 
either a statute or an adminis­
trative rule on the board, the 
department, or forest land­
owners. 

This ForestJ.y Program for 
Oregon is not an end-product. 
It is the foundation for discus­
sion and planning over the 
next several years. We would 
like this edition to be more 
widely read, understood, and 
used than past editions. We 
want it to show a clear con­
nection between the board's 
strategies and actions, Depart­
ment of Forestry programs, 
and the policies of other 
natural resource agencies 
with responsibilities that affect 
forestlands. Future board and 
department planning efforts 
will help complete these 
linkages. 
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The 2003 Forestry Program for Oregon 
as a guide for strategic planning 

T he Forestry Program for 
Oregon is the Board of 

Forestry's framework for strate­
gic planning. The board will 
direct the Department of For­
estry to complete a comprehen­
sive, iterative strategic planning 
effort consistent with the ac­
tions listed in the 2003 Forestry 
Program for Oregon. The Board 
of Forestry intends that its 
strategic plan and the 
department's strategic plan be 
fully integrated and that these 
plans also lead to better inte­
gration of Department of For­
estry programs (Figure 3). This 
strategic planning effort is 
designed to help Oregonians 
achieve the "triple bottom line" 
of sustainable environmental, 
economic, and social perfor­
mance. 

Strategic planning strength­
ens the board's ability to be an 
effective policy-maker in part­
ne1t:>hiJ? vvilli all 0 1egoiliant:>. 
The primary purposes of our 
strategic planning are to: 

• Clearly define and commu­
nicate (internally and exter­
nally) what the Board of 
Forestry is and what it does; 

• Establish the board's funda­
mental guiding values and 
priorities; 

• Direct the department in 
implementation of the 
Board of Forestry strategies 
and actions in the Forestry 
Program for Oregon; 

• Focus resources and efforts 
on the most important 
issues and priorities that 
will promote and create the 
desired future; 

• Provide an improvement 
cycle that allows both the 
board and the department to 
make informed changes 
when necessary. 

• Measure and report perfor­
mance (both successes and 
setbacks); and 

Forest Assessments/ 

First 
Approximation 

Report 

Forestry Program for Oregon 

Board Mission, Strategies, Vision, Values, Issues, 
Actions, Key Actions 

Eight-year I 
plan. 

Agency Strategic Action 
t'ian 

Department actions, priorities, Integration 
forest management plans, budget 
performance measures 

Eight-year 
plan, 
with ... 
rolling 
two-year 
updates 

Annual Strategic Plan 
Review 

Look back & forward, 
evaluate/adapVmodify 

t 
Department and Program 
Accomplishments 

Annual monitoring 
program reviews, evaluate, adapt 

t Two-year 
plan 

E!ennia! 
Implementation Plan 

Short-term actions, program action 
plans 

Figure 3. Process for the strategic planning effort for the 
Board of Forestry and the Department of Forestry. 
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The Key Elements of the 
2003 Forestry Program for Oregon 

~e 2003 Forestzy 
i Program for Oregon has 

seven key elements. The 
mission statement (see 
below) establishes the 
overall purpose of the 
Board of Forestry. Seven 
strategies (seep. 12) iden­
tify what the Board of 
Forestry wants to achieve 
over the next eight years. 
They provide the framework for 
establishing actions and for 
designing and implementing 
agency programs. The order in 
which the strategies are listed 
is not intended to indicate 
priority, nor is it intended that 
all strategies should be applied 
equally on every forest owner­
ship. Instead, the strategies 
should be viewed from a state­
wide, landscape perspective, 
with different landowners 
making different contributions. 
It is also important that the 
seven strategies be viewed and 
understood collectively and not 
individually. 

The vision statement (seep. 
12) describes what the board 
wants to accomplish through 
its seven strategies, looking at 
a 20-year horizon. Values (see 

p. 12) identify the board's 
guiding philosophies related to 
forestry. Viewed together, the 
mission, strategies, vision, and 
values describe the future that 
the board will strive to achieve. 

In light of the mission, 
strategies, vision, and values, 
the Board of Forestry has 
developed a set of actions (see 
p. 14) upon which it intends to 
focus its efforts. Finally, the 
background text for each 
strategy (beginning on p. 19) 
includes descriptions of issues 
relevant to that strategy. These 
descriptions discuss current 
problems, suggest opportuni­
ties for constructive action, and 
identify matters requiring public 
understanding and policy 
decisions. The actions form a 

pathway for achieving the 
board's desired future. The 
ongoing challenge for the 

~ board is to work both 
0 
0

• within and outside state 
[ government to implement 
~ these actions to make this 
~ desired future a reality. 
~ The board understands 
~ that economic conditions, 
"" agency budgets, and other 

short-term factors may limit its 
ability to fully implement 
elements of the Forestry Pro­
gram for Oregon. To address 
these potential constraints, the 
board has identified key ac­
tions within the longer lists of 
actions under each strategy. 
Key actions are actions that 
the Board of Forestry believes 
are high priorities for attention 
through agency implementa­
tion, budgeting, and coordina­
tion. Key actions will both 
guide new actions and help in 
prioritizing strategic 
downsizing in response to 
budget changes. 

Oregon Board of Forestry Mission Statement 

The Board of Forestry's mission is to lead Oregon in implementing policies and programs that promote 
environmentally, economically, and socially sustainable management of Oregon's 28 million acres of public 
and private forests. 

DI 



Strategy A. Promote a sound 
legal system, effective and 
adequately funded government, 
leading-edge research, and 
sound economic policies. 

Strategy B. Ensure that 
Oregon's forests provide diverse 
social and economic outputs 
and benefits valued by the 
public in a fair, balanced, and 
efficient manner. 

Oregon Board of Forestry 

Strategy C. Maintain and 
enhance the productive capac­
ity of Oregon's forests to im­
prove the economic well-being 
of Oregon's communities. 

Strategy D. Protect, maintain, 
and enhance the soil and water 
resources of Oregon's forests. 

Strategy E. Contribute to the 
conservation of diverse native 
plant and animal populations 

and their habitats in Oregon's 
forests. 

Strategy F. Protect, maintain, 
and enhance the health of 
Oregon's forest ecosystems, 
watersheds, and airsheds within 
a context of natural disturbance 
and active management. 

Strategy G. Enhance carbon 
storage in Oregon's forests and 
forest products. 

Oregon Board of Forestry Vision Statements 

If the 2003 Forestry Program for 
Oregon is implemented suc­
cessfully, Oregon will have: 

1 . Healthy forests providing a 
sustainable flow of environ­
mental, economic, and social 
outputs and benefits. 

2. Public and private landown­
ers willingly making invest­
ments to create healthy 
forests. 

3. Statewide forest resource 

The Board of Forestry values: 

1 . A global context. We believe 
Oregon's forests are important 
to the global environment, 
economy, and society, and that 
forest managers, government 
agencies, interest groups, and 
all other Oregonians should 
consider the impact of their 
decisions at local, state, na­
tional, and international levels. 

2. The dynamic nature of 
Oregon's forests. We recog-

4 Based on OAR 629-035-0000(1 ) . 

policies that are coordinated 
among Oregon's natural 
resource agencies. 

4. A Board of Forestry recognized 
as an impartial deliberative 
body operating openly and in 
the public interest. 

5. Citizens who understand, 
accept, and support sustainable 
forestry and who make in­
formed decisions that contrib­
ute to achievement of the 

nize that Oregon's forests are 
diverse, dynamic, and resilient 
ecosystems at a landscape scale. 
A broad range of forest condi­
tions exists naturally, and 
various forest values, in proper 
proportion, are mutually com­
patible over time. 

3. Active management. We 
believe Oregon's forests should 
be actively managed to main­
tain forest health, to conserve 
native plant and animal species, 
and to produce the products 

vision of 2003 Forestry Program 
for Oregon. 

6. Adequate funding for the 
Department of Forestry to 
efficiently and cost-effectively 
accomplish the mission and 
strategies of the Board of 
Forestry, and department 
personnel policies that encour­
age and recognize employees, 
allowing them to meet their 
full potential in providing 
excellent public service. 

and benefits people value. In 
this context, we define "active 
management" as the applica­
tion of practices through 
planning and design, over 
time and across the landscape, 
to achieve site-specific forest 
resource goals. Active man­
agement uses an integrated, 
science-based approach that 
promotes the compatibility of 
most forest uses and resources 
over time and across the 
landscape.4 



Value Statements (continued) 
4. Landowners and the 

public sharing responsibil­
ity for sustainable forests. 
We believe forest sustainability 
depends on the contributions 
of both landowners and the 
public. We support the 
private landowner's right to 
practice forest management in 
an environmentally sound 
manner that is already regu­
lated by Oregon's strong 
Forest Practices Act. The 
public must also play an active 
role by supporting incentives 
and other non-regulatory 
methods that encourage 
continued investment in 
Oregon's forests to maintain 
and enhance environmental, 
economic, and social benefits. 

5. Forests that contribute to 
quality of life. We believe 
Oregon's forests play a signifi­
cant role in providing for 
Oregon's quality of life, 
including products, jobs, 
recreation, tax revenues for 
purposes such as education 
and public safety, and a 
quality environment. 

6. Meeting current and 
future needs. We believe 
forest resources should be 
used, developed, and pro­
tected at a rate and in a 
manner that enables people 
to meet their current environ-
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mental, economic, and social 
needs, and also provides that 
future generations can meet 
their own needs. 

7. Different landowners 
playing different roles. We 
believe different land owner­
ships play different roles in 
achieving the full suite of 
environmental, economic, and 
social needs met by the forested 
landscape. Family forest land­
owners play unique and valu­
able roles in Oregon's forest 
landscape, but their continued 
existence is threatened by 
development, regulation, and 
economic challenges. 

8. Informed public participa­
tion. We value broad-based, 
informed public participation 
and consensus-based decision­
making whenever possible, 
utilizing the following working 
principles adopted by the 
Western Governors' Associa­
tion5: 

• National Standards, Neigh­
borhood Solutions-Assign 
responsibilities at the right 
level 

• Collaboration, Not Polariza­
tion-Use collaborative 
processes to break down 
barriers and find solutions 

• Reward Results, Not Pro­
grams- Move to a perfor­
mance-based system 

• Science for Facts, Process 
for Priorities-Separate 
subjective choices from 
objective data gathering 

• Markets Before Man­
dates-Pursue economic 
incentives whenever 
appropriate 

• Change a Heart, Change 
a Nation-Environmental 
understanding is crucial 

• Recognize Benefits and 
Costs-Make sure all 
decisions affecting 
infrastructure, develop­
ment, and environment 
are fully informed 

• Solutions Transcend 
Political Boundaries-Use 
appropriate geographic 
boundaries for environ­
mental problems 

9. Continuous learning. We 
are committed to continuous 
learning. The results of forest 
management policies and 
programs should be evalu­
ated and appropriately 
adjusted based upon ongo­
ing monitoring, assessment, 
and research. 

10. Healthy rural Oregon. We 
believe a healthy rural Or­
egon, which relies on work­
ing landscapes, is vital to the 
quality of life enjoyed by all 
Oregonians. 

5 Western Governors' Association, 1999. In 2002, the Western Governors' Association renewed its commitment to 
the Enlibra principles to guide natural resource and environmental policy development and decision-making in the 
West. The doctrine is based upon the listed principles, each of w hich is dependent upon the others. The integration of 
these principles is critical to the interpretation and the success of the new doctrine. More information is available at 
the Association website. 

ID 



The Board of Forestry believes 
the actions listed below will be 
needed for the board's strategies 
to be successful and to achieve 
the board's mission and vision, 
refl ecting the board's values. Key 
actions are highlighted. 

Strategy A. Promote a sound 
legal system, effective and 
adequately funded govern­
ment, leading-edge research, 
and sound economic policies. 

ACTIONS: 

A.1. The board will continue to 
support an effective, 
science-based, and adap­
tive Oregon Forest Prac­
tices Act and a strong but 
flexible Land Use Planning 
Program as the corner­
stones of forest resource 
protection on private lands 
in Oregon. (KEY ACTION) 

A.2. The board will foster 
collaborative partnerships 
with federal natural re­
source regulatory and 
forestland management 
agencies. The board will 
actively support federal 
policies that are consistent 
with the board's strategies 
and actions and actively 
seek changes to federal 
policies that are inconsis­
tent with the board's 
strategies and actions. 
(KEY ACTION) 

A.3. The board will promote 
active, adaptive forest 
management and the 
outreach monitoring, 
assessments, research, and 
evaluations that support it 

Oregon Board of Forestry 

as a continuous learning 
and improving process for 
all seven strategies. (KEY 
ACTION) 

A.4. The board will promote 
congressionally approved 
experiments in Oregon and 
other states where local 
communities with mature, 
successful histories of collabo­
ration are empowered to 
demonstrate their steward­
ship of federal forestlands 
and are held accountable for 
the results. Such experiments 
should be implemented 
under a framework of na­
tional management and 
monitoring standards (KEY 
ACTION) 

A.5. When forest practice regula­
tions are necessary, the board, 
consistent with state statutes, 
will work to minimize the 
adverse financial effects of 
regulations that may require 
private landowners to contrib­
ute forest resources to provide 
increased public benefits.6 

support local land-use planning 
to stabilize the forestland base 
and encourage long-term 
investments in forestland. 

A.7. The board will encourage the 
use of nonregulatory methods, 
such as landowner incentives, 
to achieve public-policy goals 
on private forestlands. 

A.8. The board w ill promote 
collaboration, partnerships, 
dialogue, and consensus­
building as preferred pathways 

I I 

to resolve natural resource 
conflicts. 

A.9. The board will promote 
policies and programs that will 
reinvigorate rural areas by 
promoting active forest 
management, economic and 
community investment, 
urban/ rural partnerships, and 
public education about the 
benefits that forests and rural 
areas provide all Oregonians. 

A.10. When developing Oregon 
forest policies, the board will 
consider them in the context 
of the Oregon environment 
and economy, but also in the 
context of the global environ­
ment and the global 
economy. 

Strategy B. Ensure that 
Oregon~ forests provide diverse 
social and economic outputs 
and benefits valued by the 
public in a fair, balanced, and 
efficient manner. 

ACTIONS: 

B.1. The board will work with 
other organizations to 
create and maintain a 
favorable investment cli­
mate for environmentally 
sensitive, socially respon­
sible, and globally competi­
tive forest-based businesses 
throughout Oregon that will 
generate high quality, value­
added products; high qual­
ity, stable employment; and 
increased export capacity. 
(KEY ACTION) 

B.2. The board will promote the 
development of programs 
that enhance Oregon's 

6 ORS 527.714 establishes standards that must be met prior to the board's adopting fo rest practice regulatio ns 
affecting private property. 



Actions (continued) 

forest industry competitive­
ness, industrial develop­
ment, and both in-state 
and global recognition that 
Oregon forest products 
come from sustainably 
managed forests. (KEY 
ACTION) 

B.3. The board will promote 
increased public dialogue 
about the challenges of 
satisfying increasing con­
sumer demand for forest 
products, the need to keep 
private forestland in forest 
uses, the desire for healthy 
forests, and the need for 
greater rural economic and 
community resilience. (KEY 
ACTION) 

B.4. The board will continue to 
assess the unique chal­
lenges and opportunities 
facing family forest land­
owners and promote 
policies that encourage 
continued retention of, and 
investment in, family­
owned forestlands. (KEY 
ACTION) 

B.5. The board will promote 
environmentally sound, 
active forest management 
policies that encourage long­
term investments, sustainable 
timber supplies, recreation 
and cultural opportunities, 
special forest products, fish 
and wildlife habitat, clean air 
and water, renewable en­
ergy, other forest outputs and 
benefits, and high levels of 
employment and income. 

B.6. The board will direct the 
Department of Forestry to 
analyze barriers to forest 
industry investment and to 
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assess the ability of Oregon's 
forest-related industries to 
remain globally competitive 
and to sustain production of 
other desired environmental, 
economic, and social values 
from Oregon's forests . 

B.7. The board will direct the 
Department of Forestry to 
conduct a study of economic 
contributions and trends of 
Oregon's forest recreation and 
non-wood products indus­
tries. 

B.8. The board will promote new 
employment opportunities by 
encouraging an assessment of 
what and where wood could 
be removed from federal 
forests to improve forest health, 
consistent with other manage­
ment objectives, and encourag­
ing the development of the 
infrastructure needed to 
accomplish the desired future 
condition for these forests. 

B.9. The board will develop and 
implement forest policies 
potentially affecting recognized 
Indian tribes in consultation 
with those affected tribes. 

B.10. The board will support 
programs that maintain and 
protect archeological and 
cultural sites on forestlands. 

B.11 . The board will support 
programs that enhance urban 
and community forest values 
and that increase Oregonians' 
understanding of the impor­
tant role urban and commu­
nity forests play in providing 
environmental, economic, 
and social benefits. 

B.12. The board will work with 
other organizations to revital­
ize the economy and social 

fabric of rural communities 
and ensure that the values 
they provide to all Oregonians 
are maintained and compen­
sated. The board will consider 
the social effects on rural 
communities from current 
and proposed forest manage­
ment policies and practices. 

STRATEGY C. Maintain and 
enhance the productive capac­
ity of Oregon~ forests to im­
prove the economic well-being 
of Oregon~ communities. 

ACTIONS: 

C.1. The board will promote 
retention and improvement 
of the forestland base and 
long-term forest invest­
ments by landowners 
through Oregon's land-use 
and tax programs, regula­
tions, forest products mar­
ket development, and 
appropriate incentives. (KEY 
ACTION) 

C.2. The board recognizes that 
different owners have differ­
ent objectives for land owner­
ship with different emphases 
on conservation, commodity 
production, multiple use, and 
residential values. The board 
will promote a policy frame­
work that recognizes that the 
management of these differ­
ent ownerships can provide a 
suite of benefits which collec­
tively will meet Oregon's 
environmental, economic, 
and social needs. 

C.3. The board will encourage 
the federal government land 
management agencies to 
achieve their statutory objec­
tives by actively managing 



Actions (continued) 
federal forestlands, includ­
ing the use of commercial 
timber harvests where 
appropriate. 

C.4. The board will support 
proper management to 
protect and enhance the 
multiple values of Oregon's 
urban and community 
forests and forests in the 
wildland/ urban interface. 

C.5. The board will encourage 
forest landowners to manage 
their forests in a manner that 
ensures long-term wood 
volume growth in Oregon 
equals or exceeds rates of 
timber harvest and mortality 
across all ownerships. 

C.6. The board will support 
continued assessments and 
research on the capability of 
Oregon's forests to produce 
timber, non-wood forest 
products, recreation, water, 
fish and wildlife habitat, and 
other forest values. 

STRATEGY D. Protect, main­
tain, and enhance the soil 
and water resources of 
Oregon 's forests. 

ACTIONS: 

D.1. The board will support 
and contribute to continu­
ing statewide efforts 
under the Oregon Plan for 
Salmon and Watersheds to 
protect and enhance 
Oregon's native fish popu­
lations and water quality, 
while sustaining a healthy 
economy. (KEY ACTION) 

D.2. The board will continue to 
use the Forest Practices Act 
as the primary means to 
protect soil productivity and 
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water quality and also pro­
mote ongoing voluntary 
resource restoration and 
enhancement efforts by forest 
landowners through the 
Oregon Plan. 

D.3. The board will promote 
understanding, acceptance, 
and support across all land 
uses for relevant indicators of 
water quality conditions based 
on beneficial uses, and the use 
of these indicators to develop 
stream protection policies that 
result in consistent application 
of state water quality stan­
dards across land uses. 

D.4. The board will ensure that 
forest landowners comply 
with state non-point source 
water quality standards as 
their contribution to provid­
ing Oregonians with high 
quality drinking water. 

D.5 . The board will promote 
renewed, long-term water­
shed research to study the 
effectiveness of the most 
current forestry best manage­
ment practices in providing 

priate regulation and incen­
tive programs that serve to 
encourage the establishment 
and retention of forestland. 

STRATEGY E. Contribute to the 
conservation of diverse native 
plant and animal populations 
and their habitats in Oregon~ 
forests. 

ACTIONS: 

E.1 . The board will collaborate 
with other state, federal, 
and tribal agencies; univer­
sities; conservation groups; 
and private landowners to 
promote the development 
of a comprehensive, sci­
ence-based, coarse-scale 
statewide assessment that 
evaluates the characteris­
tics, conditions, and trends 
of native vascular plant 
and vertebrate animal 
populations and habitats 
on all land uses and owner­
ship classes. (KEY ACTION) 

E.2. Following completion of 
the assessment, and within 
the broader context of 
continuing to meet 

pi ul.c:d.iu,; iu, ~uii cii ;u vva l.eo Oregon's environmental, 
resources. economic, and social 

D.6. The board will promote needs, the board will 
continued research and moni- collaborate with other 
taring on the condition of agencies, universities, 
forest roads and the effective- organizations, and land-
ness of forestry best manage- owners to promote devel-
ment practices for roads. opment of a coordinated, 

D.7. The board will promote the statewide Oregon native 
maintenance of forestland in plant and animal conserva-
forest uses and promote the tion policy addressing all 
establishment of new forests land uses and ownership 
as key elemer:itsJD_g_ro.mo.~asses. This policy should 
high quality water and pro- be ratified by all of 
tection of soil productivity. Oregon's natural resource 

D.8. The board will support boards and commissions, 
adequate funding for appro- as well as the Oregon 



Actions (continued) 
Legislature, and acknowl­
edged by federal natural 
resource agencies. The 
adopted policy should: 
• Recognize that the 

primary purpose of 
most private forestland 
is to grow and harvest 
commercial tree spe­
cies. 

• Clearly consider public 
expectations for the 
contributions of pri­
vate landowners on all 
uses to achieve state 
goals and how, in light 
of the technical assess­
ment results, those 
expectations can be 
met in a fair and 
equitable manner. 

• Ensure that any addi­
tional contributions by 
private forest landown­
ers are sought first 
through non-regula­
tory methods and only 
through regulation if 
the assessment shows 
a clear, compelling 
need, consistent with 
ORS 527.714. (KEY 
ACTION) 

E.3. The board will promote a 
variety of non-regulatory 
tools, such as landowner 
recognition, incentives, 
easements, exchanges, 
and technical assistance, 
to help implement the 
state native plant and 
animal habitat conserva­
tion policy. (KEY ACTION) 
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E.4. The board will support 
continued active manage­
ment of Oregon's state 
forests through the use of 
structure-based manage­
ment combined with ongo­
ing science-based imple­
mentation monitoring and 
evaluation. (KEY ACTION) 

E.5. The board will evaluate and 
develop Oregon forest poli­
cies in the context of the 
diverse roles and manage­
ment objectives of the state's 
publ ic and private forest 
landowners, along with other 
land uses, to sustain the 
state's natural heritage of 
native plant and animal 
species and communities. 

E.6. The board will promote 
cont inued monitoring and 
evaluation of both the short­
term and long-term effects of 
current forest practices on 
Oregon's biological resources 

STRATEGY F. Protect, maintain, 
and enhance the health of 
Oregon 5 forest ecosystems, 
watersheds, and airsheds within 
a context of natural disturbance 
and active management. 

ACTIONS: 

F.1. The board will promote 
active fuels and vegetation 
management7, along with 
aggressive wildfire suppres­
sion, as key tools to manage 
forest health on public and 
private forestlands. (KEY 
ACTION) 

F.2. The board w ill promote 
forest landscape conditions 
that are resilient to natural 
disturbances, reducing the 
adverse environmental 
impacts and losses of forest 
resources to wildfire, insects, 
diseases and other agents in 
a cost-effective, environmen­
tally, and socially acceptable 
manner. 

F. 3. The board will encourage 
state and federal agencies to 
closely monitor and aggres­
sively act to prevent and 
mitigate the adverse effects 
of air pollut ion and invasive, 
non-nat ive species on 
Oregon's forests. 

F.4. The board will continue to 
promote smoke manage­
ment programs that main­
tain and improve air quality 
while allowing sufficient 
opportunities for prescribed 
burning, fuel reduction, and 
forest health improvements. 

F.5. It is the policy of the board 
that wildfire suppression 
actions in all of Oregon's 
forests reflect the following 
protection priorities: (1) 
human lives, (2) forest 
resources, (3) dwellings and 
other developments. 

F.6. The board w ill promote 
shared public and landow ner 
funding to mainta in the 
most efficient level of fire 
protect ion and other forest 
health act ivities on non­
federal forestland. 

7 In this co ntext, "active fu els and vegetation management" may include a combination of p rescribed fi re, mechanical 
treatme nts, and both commercial a nd noncommercial tree re moval. 



Actions (continued) 

STRATEGY G. Enhance carbon 
storage in Oregon$ forests 
and forest products. 

ACTIONS: 

G. l. The board will encourage 
maintaining and increasing 
Oregon's forestland base 
and promoting urban 
forests to enhance carbon 
storage and reduce green­
house gases. 

G.2. The board will encourage 
development of tools to 
predict how forest manage­
ment and wildfire affect 
carbon pools and calculate 
the amount of carbon 
stored in these pools. 
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G.3. The board will promote 
increased public and forest 
landowner understanding of 
the potential contributions of 
trees and forests in storing 
carbon. 

G.4. The board will promote the 
development of forestry 
carbon-offset markets, and 
provide landowners informa­
tion about the market rules 
for the sale or exchange of 
carbon offsets. 

G.5 . The board will promote the 
use and reuse of Oregon 
forest resources, avoiding the 
higher level of carbon dioxide 

emissions resulting from the 
manufacture of many wood 
product substitutes. 

G.6. The board will work with 
forest landowners and en­
courage other organizations 
to work with wood products 
manufacturers and retailers to 
develop local markets for 
wood products from Oregon 
forests. 

G.7. The board will encourage 
greater consumer awareness 
of the environmental advan­
tages of using renewable and 
recyclable Oregon forest 
products. 
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Background on Strategy A: 
Promote a sound legal system, effective and adequately funded government, 
leading-edge research, and sound economic policies 

Do we have the basic 
institutional framework 
we need? 
Achieving a win-win solution 

T he institutional frame­
work in place outside 

the forest greatly affects 
what happens within it. The 
soundness and effectiveness 
of our laws, government 
processes, research institu­
tions, and economic policies 
will determine our success or 
failure to define and achieve 
sustainability. If we fail to 
provide an adequate and 
appropriate institutional 
framework for the manage­
ment of our forests, we will 
significantly reduce our ability 
to achieve any of the strate­
gies proposed in this Forestry 
Program for Oregon. 

Many of the existing for­
estry laws and institutions 
were created to address past 
management practices, pro­
vide for economic develop­
ment, or address catastrophic 
events such as wildfire. These 
laws and institutions have 
evolved significantly over 
time. While Oregon has well­
developed legal, institutional, 
and economic systems, some 
elements of our current 
framework with regard to 
forest policy and practice are 
inadequate. These shortcom­
ings make it difficult to ad­
dress larger landscape-scale 
forestry issues or issues that 
cross jurisdictional bound-

The Board of Forestry meeting in Salem, 
Oregon, in September 2003 

aries. Our laws, policies, and 
economic traditions have not 
always kept pace with scien­
tific advancements, and many 
progressive efforts are under­
funded. Because it has 
evolved to meet changing 
objectives over time, our 
institutional forestry frame­
work contains internal contra­
dictions. Perhaps most impor­
tant, this framework is based 
largely on an ideal of main­
taining static conditions in a 
dynamic environment. 

One of the greatest chal­
lenges facing the board in 
defining sustainable forest 
management for Oregon is the 
conflict over active manage­
ment of forests, both public 
and private. This conflict 
began in the 1970s, with 
environmentalists expressing 
legitimate concerns over 
forest management practices 
and the future of sensitive 
species, and the forest indus­
try, which had served as the 
foundation of the state's 
economy, equally concerned 
about increasing government 
regulation and a shrinking 
supply of logs for its mills. 

This conflict has become a 
polarized debate, with 

g most Oregonians, as well 
.g as more moderate ele-
~ ments from the environ­
! mental and forest industry 
~ organizations, caught in 
t. the middle. 

Oregonians view this 
conflict as a major prob­

lem. Polling results show the 
public is frustrated with the 
stubborn posturing and end­
less bickering on both sides 
and wants better-integrated, 
politically sustainable solu­
tions. Such solutions are 
being explored. Private com­
panies are looking at market­
based management systems 
like forest certification to 
document that their forests 
are well managed, or to re­
gain credibility with the pub­
lic, or both. Many private and 
nongovernmental interests 
are willing to work 
collaboratively with stake­
holders to develop policy. 
However, other parties use 
litigation or civil disobedience 
to stop or delay activities that 
are planned and permitted. 

This conflict raises a fun­
damental question: Is it pos­
sible to develop "win/ win" 
solutions in the forest policy 
arena? We believe the Board 
of Forestry is positioning itself 
correctly to bring interested 
parties to the table to 
strengthen what is developing 
as a powerful new "center." 



We would point to successes 
such as watershed councils, 
the Oregon Plan for Salmon 
and Watersheds, and other 
grassroots efforts in which 
participants favor and/and 
solutions (meeting environ­
mental and economic and 
social goals) over either/or 
solutions. 

The evolving "contract with 
rural America"8 

Because rural economies 
in Oregon have been affected 
more than urban and suburban 
economies by changes in 
forest policies, the board has 
taken a special interest in the 
changing "contract with rural 
America." The rural policies of 
the United States date back to 
the colonization of undevel­
oped lands following the 
Declaration of Independence. 
More recently, rural poli­
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surplus food to a hungry 
world. Through the early 
1960s, these policies stood as 
a well-defined and established 
"contract," with the federal 
government and urban resi­
dents being one party and 
rural America the other. This 
contract promoted agricultural 
and natural resource develop­
ment and created longstanding 
expectations and investments. 

With the beginning of the 
environmental movement in 
the 1960s, many of the goals 
and practices of the develop­
ment of rural America were 
questioned. Traditional west­
ern rural policies, such as laws 
relating to water use and 
management of federal lands, 
were challenged politically and 
legally, and in some cases 
changed. The urbanization of 
the West created another set of 

cies have included the 
Homestead Act of 1862, 

''We need a new social contract 
between rural and urban Oregon. 

Ironically, those who 
object to economic uses of 
rural lands often have con­
sumption habits that belie 
their convictions, such as 
owning large homes and 
driving big cars. This apparent 
mental disconnect between 
production and consumption 
of natural resources is evi­
dence that the social contract 
between urban and rural 
America no longer exists. 

As a result of these com­
bined pressures, the manage­
ment of federal forestlands 
has radically changed. Timber 
harvested on federal lands in 
Oregon came to 5.5 billion 
board feet in 1972 and 4.3 
billion in 1989. Restrictions 
due to concerns over the 
northern spotted owl, marbled 
murrelet, and other old­
growth-dependent species on 

the creation of land-grant 
universities and the Exten­
sion Service, interconti­
nental and interstate trans­
portation systems (first 
with railroads, later with 
highways), the develop­
ment of mineral, grazing, 
and timber resources on 
federal lands, and rural 
electrification in the mid-
1900s. The development of 
dams and irrigation sys-

The capacity to finance investment in 
the land is primarily in the urban 
areas; however, the most cost-effective 
place for the investment in ecological 
restoration is in the nJro.! areas. lAJe 
must invest in a manner that sustains 
local economies and social systems at 
the same time that we are recovering 
the ecological values that we care 
about." 

federal lands led to the 
Northwest Forest Plan in 
1993. As a result, in 1994 
the federal harvest in 
Oregon dropped to 68 7 
million board feet. The 
decreased federal harvest 
;,,., " """''"'""' s' "'''"'rl rt'.> l '.:>-l_.ll \.J1-'-'5VJ.L LUJ VU .lVH..A 

tively stable until 1998. 
Then, because of lawsuits 
against the Forest Service 
and Bureau of Land 
Management for failing to 
adequately survey rare 
and uncommon species 

tems was also an important 
part of evolving rural policies. 

Many of these policies had 
agricultural development as 
their goal-providing the 
country with abundant food. 
That policy evolved in the later 
part of the 1900s to supplying 

8 Based on Stauber, 2001. 

- Sara Vickerman, West Coast director, 
Defenders of Wildlife 

challenges to traditional rural 
policies. Urban populations 
and new rural residents often 
embraced the environmental 
and social values of rural 
lands, but viewed traditional 
economic uses as harmful to 
their values and interests. 

before harvesting, the volume 
offered under the Northwest 
Forest Plan was reduced to 
173 million board feet in 2001. 

As the contract with rural 
America has eroded, the 
traditional practices of both 
agriculture and forestry have 



increasingly come under 
public disapproval. Tools and 
strategies that rural landown­
ers and managers once took 
for granted have been prohib­
ited or severely regulated, or 
have become economically 
out of reach. Rural Oregon is 
at risk of losing its middle 
class and becoming home 
only to the very rich and the 
very poor. The social fabric of 
many of the state's rural 
communities is not sustain­
able under such conditions. 

To solve these ongoing 
federal land management 
conflicts and the challenges 
facing private forest landown­
ers, we must develop a new 
rural policy and gain public 
agreement on its key benefits 
to society. These benefits 
might include promoting the 
survival of the rural middle 
class , reducing rural poverty, 
and sustaining and improving 
the quality of the natural 
environment. 

What is the current legal 
and institutional framework 
for forest policy? 

The United States Consti­
tution and Oregon State Con­
stitution and the statutes 
developed under them provide 
our legal and institutional 
foundation for forest manage­
ment and regulation of forest 
practices. They establish the 
distribution of powers and 
authorities among federal, 
state, and local governments, 
each of which is involved in 
establishing forest policies. 
This section describes and 
gives examples of how fed­
eral, state, and local laws and 
institutions affect forest policy. 
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The state and federal 
constitutions permit govern­
mental regulation for a wide 
range of public purposes. 
There are, of course, limits on 
the exercise of governmental 
power. One of the most im- . 
portant limits on land man­
agement regulation is the 
requirement that private 
property not be taken for 
public use without just com­
pensation. There is consider­
able debate in academic 
circles and the courts over the 
meaning of this limitation and 
the circumstances in which 
regulation rises to the level of 
compensable "taking." This 
debate has very real signifi­
cance in the forest practices 
regulatory arena. 

Federal government 

Congress 
Congress affects forest 

policy through federal laws 
that set standards of perfor­
mance and prescribe mecha­
nisms of enforcement. Con­
gress has broad authority to 
adopt regulatory programs. 
Key federal laws related to 
forest policy processes are the 
Endangered Species Act, the 
National Environmental Policy 
Act, and the Clean Water Act. 
Key federal laws related to 
federal land management 
policy are the National Forest 
Management Act and the 
Federal Land Policy and Man­
agement Act. 

In most cases, Congress 
delegates to the federal agen­
cies the authority to adopt 
rules to implement regulatory 
and land management poli­
cies and programs. The fed-

eral rulemaking process af­
fecting Oregon forests takes 
place in Washington, D.C., 
where federal administrative 
law provides the context 
within which these rules are 
adopted. 

In some cases, federal 
regulatory programs are 
delegated to the states; imple­
mentation of the federal Clean 
Water and Clean Air Acts are 
two examples. In addition, 
Congress affects forest policy 
through its spending power 
and allocation of funds to 
support federal and state 
programs. Examples include 
fire suppression, forest resto­
ration, reforestation, and road 
maintenance budgets on 
federal lands and funding for 
stewardship incentives and for 
technical assistance programs 
for family forest landowners. 

The executive branch 
The executive branch has 

significant discretion under 
the various policies to .direct 
federal agencies to adopt 
policies or take actions that 
best reflect the executive 
branch's viewpoint. The fed­
eral Northwest Forest Plan 
was developed by the Clinton 
Administration after the USDA 
Forest Service and USDI 
Bureau of Land Management 
were both successfully chal­
lenged in court for failing to 
comply with their governing 
federal statutes. Congress has 
also given the executive 
branch the power to protect 
certain lands through special 
designations such as National 
Monuments. 



The judicial branch 
The judicial branch pro­

vides significant oversight of 
federal policies and laws, 
because most of the major 
forest and environmental 
policies grant considerable 
opportunity for judicial review 
of proposed federal agency 
actions. Oversight can also be 
initiated by third-party law­
suits. 

ni.bal governments 
The federal government 

maintains a trust relationship 
with tribal governments. This 
trust relationship affects the 
management of federal and 
tribal forestlands and of fisher­
ies. 

Research programs 
The USDA Forest Service 

maintains a system of eight 
research stations that conduct 
basic forestry and forest prod­
ucts research. The Pacific 
Northwest Research Station 
headquartered in Portland, is 
one. The goal of this research is 
to expand our knowledge 
about biological, physical, 
ecological, social, and eco­
nomic aspects of forests and 
forest management and make 
that information readily avail­
able to resource specialists, 
managers, scientists, and the 
public. This information is 
crucial to ongoing monitoring 
and assessment work and may 
provide the foundation for 
future legislative and policy 
development at both state and 
national levels. 

Incentives 
A number of nonregulatory 

federal incentive programs are 
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in place to encourage sound 
forest management. These 
have traditionally taken the 
form of federal cost-share 
funding of management prac­
tices. These programs are 
typically administered by state 
agencies, including the Depart­
ment of Forestry. 

State government 

Legislation 
The first forest-related laws 

in Oregon were regulations 
adopted in 1911 to protect 
Oregon's forests from uncon­
trolled wildfire. Since that time, 
Oregon has adopted forest 
protection laws, including the 
1941 Conservation Act, an 
early reforestation law (see 
Strategy F) . 

The Forest Practices Act 
Oregon was the first state to 

enact a comprehensive forest 
practices law. The Oregon 
Forest Practices Act, adopted in 
1971 , regulates harvest prac­
tices and other forest opera­
tions to protect forest resources 
including timber, water, soil, 
and fish anci wilcilife hahitat A 
key purpose for which the law 
was enacted was to ensure that 
forest operations are conducted 
to meet state water quality 
standards adopted under the 
federal Clean Water Act and 
implemented by the Depart­
ment of Environmental Quality. 
The Forest Practices Act pro­
motes compliance through 
prevention and education, but 
it is also enforceable through 
both criminal and civil pro­
cesses. Under either approach, 
operators are required to repair 
damage to the extent practi­
cable. Surveys for forest prac-

tices show high levels of compli­
ance with the law. 

The Oregon Board of For­
estry, under ORS Chapter 527, 
has authority to make regula­
tions to implement the Forest 
Practices Act. ORS 527.714 
requires the board to satisfy 
specific requirements and find­
ings before adopting new forest 
practice regulations under its 
broad rulemaking authority. 

The Oregon Endangered 
Species Act 

The Oregon Endangered 
Species Act applies to actions of 
agencies responsible for manag­
ing state-owned or -leased 
lands. The Oregon Department 
of Fish and Wildlife is respon­
sible for wildlife protection and 
the Oregon Department of 
Agriculture is responsible for 
protecting plants. Once a plant 
or wildlife species is listed, these 
agencies are required to develop 
and implement plans to ensure 
that listed species are not 
harmed by any state agency 
actions. 

Other state laws and regula-
f-~""'1"",... ,..l; "'Drd .ci. rl '"""''" 1'""\'l-'"1'""'d-ortf-- ~ -i"",,­
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environmental quality may also 
apply to forestlands and forest 
operations. These are listed on 
page 23 along with the Forest 
Practices Act and the Oregon 
Endangered Species Act. 

Land-use planning rules 
Oregon's statewide land-use 
planning program was created 
in 1973 with the enactment of 
the Oregon Land Use Act. The 
program's mission is to con­
serve farmland, forestland, 
coastal resources, and other 
important natural resources; 
encourage efficient develop-



ment; coordinate 
the planning activi­
ties of local govern-
ments and state and 
federal agencies; 
enhance the state's 
economy; and 
reduce the public 
costs that result 
from poorly planned 
development. 

State responsi-
bilities under the 
program are to set 
statewide planning 
goals, develop 
guidelines for meet-
ing goals, review 
city and county 
comprehensive 
plans, and review 
appeals of land-use 
decisions under the 
Land Use Board of 
Appeals. The pro-
gram requires all 
cities and counties 
to adopt compre-
hensive plans to 
meet state stan-
dards. The stan-
dards consist of 
nineteen statewide 
planning goals that 
deal with land use, 
development, hous-
ing, transportation, 
and conservation of 
na tural resources. 
State agencies are 
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Oregon's key state environmental-protection laws and regulations 
that may apply to forestlands or forest operations are listed here 

I •th the agencies responsible for their enforcement a ong w1 . 
The Oregon Forest Practices Act and Oregon Department of Forestry 
laws governing protection from fire 

Statewide land-use program Oregon Department of Land Conservation 
and Development and local governments 

Fill and Removal Act Oregon Division of State Lands 

Oregon Endangered Species Act Oregon Departments of Agriculture 
and Fish and Wildlife 

Oregon State Scenic Waterw ays Act Oregon Parks and Recreation Department 
and Oregon Division of State Lands 

Laws governing the Oregon Parks and Recreation 
Willamette River Greenway Department, Oregon Department of 

Land Conservation and Development, 
and local governments 

Laws governing the Columbia Gorge Commission 
Columbia Gorge Scenic Area 

Laws governing pesticide applicator Oregon Department of Agriculture 
licensing and pesticide product label 
enforcement 

Implementation of federal clean water Oregon Department of Environmental 
and clean air requirements and laws Quality 
governing chemical spills and 
hazardous materials 

Laws govern ing rock pits, stormwater Oregon Department of Geology and 
drainage permits for quarries, Mineral Industries, Oregon Department 
and mined-land reclamation of Land Conservation and Development, 

and local governments 

Water use permits and laws governing Oregon Water Resources Department 
water rights for impoundments, dams, 
and dam safety 

Laws governing preservation of state Oregon Parks and Recreation Department 
historical and archaeological sites 

managing development that Sustainability in government 
also required to adopt and conflicts with forest uses. In the As state government's first 
implement their programs in a wildland-urban interface, for step toward meeting the goal of 
manner compatible with local example, poorly sited dwellings sustainability, state agencies 
government plans. may be vulnerable to land- have been directed by statute, 

The land-use program has slides and wildfire and make ORS 184.42 1, to focus on 
generally worked well to pro- suppression of forest fires more improving the sustainability of 
tect forestland from outright difficult and expensive (see their internal operations. 
conversion to other land uses, Strategies C and F). "Sustainability" is defined as 
but it may be less successful in "using, developing and protect-

i 



mg resources in a manner that 
enables people to meet current 
needs and provides that future 
generations can also meet 
future needs, from the joint 
perspective of environmental 
ecoi:omic ~nd community ' 
[social] objectives." Local 
g~w~rnments have adopted 
similar sustainability efforts and 
~ave led with innovative prac­
tices to collect and recycle 
materials such as glass and 
plastics. Several Oregon cities 
hm.~e. adopted. purchasing 
policies favonng sustainably 
produced commodities. 

Boards and commissions 
Oregon's legislature has 

delegated significant policy­
making authority to various 
boards and commissions. 
Policies, programs, and laws at 
both the state and federal levels 
are subject to swings in politi­
cal power that can create 
problems for a long-term 
activity like forest manage­
ment. The board-and-commis­
sion system provides some 
policy stability by mitigating 
these political shifts . 

The Board of Forestry has 
been delegated both broad 
policy authority and specific 
regulatory authority, as well as 
some quasi-judicial powers. 
Oregon requires an open and 
transparent rulemaking process 
that is simpler than federal 
P!O~esses and that requires 
significant public involvement. 
~he Oregon Board of Forestry, 
hke all boards and commis­
sions, follows the Oregon 
Administrative Procedures Act9 

9 ORS Chapter 183. 
10 OAR 629-035-0020 . 
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and o~en us~s public advisory 
committees m developing rules 
and other policies. 

Dispute resolution 
State law requires that the 

Oregon Dispute Resolution 
Commission, the Department 
of Justice, and the Department 
of Administrative Services 
c?llaborate to help state agen­
cies resolve disputes without 
resorting to litigation. The 
D~partment of Forestry has 
utihzed alternative approaches 
in resolving forest practice 
violations and contract dis­
putes. 

Research programs 
State government maintains 

forest research and extension 
programs through its land­
grant university, Oregon State 
University. Forest research has 
generated key information for 
policy-making as well as for 
land management. Extension 
provides a means of transfer­
ring knowledge to forest land­
owners and others concerned 
with the field application of 
research. Research and exten­
sion at me state level are coor­
dinated with the companion 
federal effort. 

Besides leading in research, 
O~egon State University, along 
with other Northwest universi­
ties, has the capacity to educate 
e!lo.ugh natural resource spe­
ciahsts such as biologists, 
geologists, hydrologists, soil 
scie!ltists, forest managers, and 
engmeers to meet the growing 
demands of managing our 
forests. 

Oregon Forest Resources 
Institute 

The Oregon Forest Re­
sources Institute (OFRI) was 
created by the Oregon Legisla­
ture in 1991 to improve public 
understanding of the state's 
forest resources. OFRI's mission 
is to provide information on 
Oregon's forest practices and 
encourage sound forest man­
agement. The Institute is 
funded by a tax on forest prod­
uct producers. 

State forests 
Oregon owns and manages 

a limited amount of forestland 
(three percent of Oregon's 
total). Most of this land is 
owned and managed by the 
Board of Forestry under a 
"greatest permanent value" 
policy10 that requires the board 
to manage for a variety of 
values "over time and across 
the landscape." Board of For­
estry forestlands provide rev­
enue for schools and other 
taxing districts in the counties 
where the forests are located. 
The remaining lands are Com­
mon Srhool l;mrls mrinri~ed hv 
the Department for the State ~ 
Land Board. Common School 
forestlands provide revenue for 
schools, pursuant to the federal 
Oregon Admission Act of 1859. 

Tribal relations 
Nine federally recognized 

Indian tribal governments are 
located in Oregon. Oregon has 
f~rmalized its relationship with 
tnbal governments in law to 
provide a process to resolve 
potentia l conflicts, maximize 



intergovernmental relations, 
alid enhance the exchange of 
ideas and resources. State 
agencies are required to con­
sult with tribal governments in 
developing state policies that 
may affect tribes. 

Benchmarks 
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through state support of water­
shed councils and other local 
institutions. Watershed councils 
are charged with assessing 
watersheds and developing 
local, collaborative, watershed­
based restoration plans. The 
Oregon Plan legislation also 
created the Oregon Watershed 
Enhancement Board (from the 
former Governor's Watershed 
Enhancement Board) and 
charged it with supporting 
watershed councils and resto­
ration projects. In 1999, Orego­
nians passed a ballot initiative 

program. Local governments 
also manage urban and com­
munity forests, the mosaic 
forest of the planted landscape 
and the remnants of native 
forest left behind as our cities 
developed. These are forests 
where people are not just 
visitors, but rather where most 
Oregonians live. Urban and 
community forests make very 
important contributions to the 
environmental, economic, and 
social health of the state. 
Among other benefits, forests 
in and near cities absorb car-

bon dioxide and air pollu-
"It is important that this Forestry tion while releasing oxy-
Program for Oregon talks about not gen. They help conserve 

Oregon, like many states, 
uses strategic planning to 
develop and implement its 
programs. Oregon is unique, 
however, in the establishment 
of "benchmarks" (indicators of 
environmental, economic, and 
social health) to track 
progress. The Oregon 
Progress Board is an 
independent state plan­
ning and oversight agency 
charged with developing 

only what kind of forest management energy and maintain 
we need, but what kinds of institutions water quality. These 
we need to address the problems we forests also increase 

and tracking the Oregon 
Benchmarks. This Forestry 
Program for Oregon is one 
example of strategic 

see before us in natural resources." property values and gen-

planning undertaken by a state 
board to document its mission, 
strategies, vision, values, and 
actions to address issues and 
opportunities. 

Oregon Plan for Salmon and 
Watersheds 

In response to the federal 
Endangered Species Act listing 
of salmonids across most of 
Oregon, the state in 1997 
developed the Oregon Plan for 
Salmon and Watersheds to 
recover salmon and other 
native fish and to improve 
water quality. The Oregon Plan 
has a regulatory foundation, 
but it relies heavily on coopera­
tion and voluntary activities for 
its success (see Strategy D). 

One of the Oregon Plan's 
strengths is its encouragement 
of a local, grassroots approach 

- K. Norman Johnson, professor, erally enhance the quality 
College of Forestry, Oregon State University Of community life. 

guaranteeing a portion of 
lottery receipts to fund Oregon 
Plan efforts. 

Local government 
Local governments (coun­

ties and cities) operate in a 
manner similar to Oregon state 
government. However, with 
regard to forest policy, Oregon 
has established clear limits on 
the ability of local governments 
to regulate forest practices. 
Local government may regulate 
forest practices only within 
Urban Growth Boundaries. 
Some counties own and man­
age forestland of their own, but 
management of these forests is 
regulated under the Forest 
Practices Act. 

Local governments play an 
important role in implementing 
the state's land use planning 

Regional government 
An important trend is the 

growing number of regional 
institutions or regional plan­
ning frameworks. The 
Bonneville Power Administra­
tion and its outgrowth, the 
Northwest Power and Conser­
vation Council, were estab­
lished to address regional 
power issues. These authori­
ties indirectly affect forest­
lands through projects to 
restore wildlife habitat. Fed­
eral agencies recently 
partnered with Pacific North­
west state and local govern­
ments in a planning process 
to address the management of 
federal lands in the interior 
Columbia Basin region. A 
growing region-wide focus in 
forest policy issues is now 
represented by the Western 



Governors' Association 's work 
on such concepts as the 
Enlibra principles'' (see Value 
Statement 8). 

Nongovernmental 
organizations 

Private forest institutions, 
both industrial and nonindus­
trial, have a long-standing and 
important role in the evolution 
of Oregon's forest policies. 
Many private forest products 
companies own both forestland 
and manufacturing facilities. 
Nonindustrial owners are a 
diverse group of individuals, 
families, and organizations that 
own forestland for a diversity of 
purposes. Both industrial and 
nonindustrial owners have 
associations to represent their 
political interests. 

Nonprofit institutions, with 
their range of views, objec­
tives, and methods, are also 
important in developing forest 
policy. Most nonprofit groups 
work at the public policy level 
or through judicial actions to 
achieve their goals. Others are 
more directly involved in land 
management, acquiring lands 
or easements to fulfill their 
organizational mission. 

Various forest certification 
systems represent a new type 
of nongovernmental institu­
tion. Certification is evolving 
as a market-based incentive, 
encouraging products that are 
guaranteed to have met cer­
tain environmental, economic, 
and social standards in their 
production. Interest in forest 
certification in this country 
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first emerged through pres­
sure applied on reta ilers by 
nonprofit institutions to make 
certified products available. 
More than 50 forest certifica­
tion systems have been devel­
oped internationally. This new 
trend is evolving rapidly, and 
there is increasing effort to 
develop reciprocal arrange­
ments among the certification 
systems. 

Finally, working outside 
the framework of legal institu­
tions, some activist groups 
and individuals on the ex­
tremes of various issues have 
engaged in unlawful activities 
such as eco-terrorism to 
promote their interests. Un­
lawful activism has become 
an increasing problem both in 
Oregon and nationally. 

What are the main issues 
surrounding Oregon's legal 
and institutional framework? 
Federal forest management 
and local collaboration 12 

Gifford Pinchot, the first 
chief of the USDA Forest Ser­
vice, envisioned that federal 
land management decisions 
would be made at local levels. 
However, because of the way 
federal laws have evolved 
toward more centralized deci­
sion-making over the last 
century, decisions are now 
made primarily at the national 
level, with very little decision 
space for local federal forest 
managers. While national laws 
are the result of mutual agree­
ments a t national level, similar 
agreement with these laws is 

11 Western Governors' Association, 1999. 

often not achieved at local 
scales. In some cases the broad 
implementation of national 
forest management standards 
has caused unintended harm to 
local forest resources and 
forest-dependent economies 
and communities. 

Local efforts to collaborate 
on natural resource and 
sustainability issues are spring­
ing up throughout the Ameri­
can West, especially in Oregon. 
The impetus behind the local 
collaboration movement has 
little to do with seizing power 
and control. Instead, it is more 
often about the very survival of 
rural communities. Many rural 
communities in the western 
United States are not interested 
in gentrification or retirement 
communities. Their citizens 
want to continue to work on 
and with the land. However, 
where federal lands and federal 
laws are involved, local col­
laboration to achieve a desired 
future is often stifled by a lack 
of flexibility and a lack of deci­
sion space for local federal 
officials. 

A nationai discussion is 
needed to resolve the tension 
between national interests and 
local interests in the manage­
ment off ederal forestlands. 
People living near federal 
forests need to be empowered 
to take part in decisions affect­
ing the forest's future, so inti­
mately tied up with their own. 
Society must acknowledge that 
centralized national decision­
making processes and local 
collaboration processes are 

12 Based on remarks by Daniel Kemmis, Center for the Rocky Mountain West, at the Sustainability Forum, May 30, 
2003. Portland, Oregon. 
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"take," may directly affect 
the board's policymaking 
activity. Protection of listed 
species remains at the 

~ heart of many debates over 
~ f?rest management prac-
~ t1ces (see Strategy E). 
~ 

~ Lawsuits 
~ Lawsuits by nonprofit 

inherently incompatible 
models. National-scale 
decisions frequently lead to 
litigation and a resulting 
low level of satisfaction for 
all stakeholders. While they 
may lend themselves to a 
formal process of public 
involvement, they are not 
well suited for the give­
and-take of complex prob- Many Oregon salmon stocks are listed as "threatened" 
lem solving. In contrast, under the federal ~ndangered Spec~es Act. Several 

environmental groups, 
industry and landowner 
associations, and citizens 
have increasingly involved 

local collaboration can be salmon runs have increased dramatically in recent years. 

an effective problem-solving consequences. The continuing 
process. debate about what constitutes 

Americans are not ready to "take" of federally listed threat-
turn entire national forests over ened and endangered species 
to local collaboration, but under the ESA creates uncer-
perhaps the collaborative tainty about landowner re-
model could be tried experi- quirements and expectations. 
mentally in a small number of The ESA allows people to 
places to work out the practical better understand, protect, and 
difficulties and to build public monitor the status of species at 
trust. New initiatives have been risk. However, uncertainty 
proposed to allow stakeholders about regulations, current and 
in certain localities to prove future, has left landowners 
their stewardship of · reluctant to produce or retain 

the federal court system in the 
interpretation and application 
off ederal environmental laws. 
These lawsuits can be initiated 
at little or no cost to the plain­
tiffs. Even federal programs 
with substantial public support, 
such as the Blue Mountain 
Demonstration Project and the 
Northwest Forest Plan, have 
not been fully implemented 
because of process constraints 
or the threat or reality of law-

federal forestlands. Gov­
erned by local boards of 
trustees approved by 
Congress, and operating 
under a framework of 
national standards and 
monitoring requirements, 
local collaboration groups 
should be given an oppor­
tunity to show what they 

"Th~ era of single-issue or single-entity 
or single-focus management is over. It's 
over for the Forest Service. It's over for 
the Fish and Wildlife Service. It's over 

suits. Part of the problem 
may be that regulatory 
and planning laws do not 
provide an effective 
means for forest manag­
ers to take action that 
would pose short-term 

for the state. It's over for the Department 
of Forestry. And I believe it's over for 
corporate, private owners." risks to forest resources 

in order to maximize 
long-term benefits. Law­
suits are costly to govern-

can do. 

The federal Endangered 
Species Act 

Under the ESA, to "take" a 
species listed as threatened or 
endangered means to harm an 
individual of the species in such 
a way that injury or death 
results. "Taking" listed species 
is prohibited (subject to certain 
qualifications), and a violation 
may result in significant legal 

- Kemper McMaster, state supervisor, 
U.S . Fish and Wildlife Service 

forest habitat that could be 
occupied by wildlife of a feder­
ally listed species, such as the 
northern spotted owl, because 
if one of these species did 
occupy a site it would severely 
limit a manager's future op­
tions. 

Scientific debate over the 
meaning of "take," as well as 
legal proceedings to prevent or 
punish alleged instances of 

ment agencies and divert 
resources from other important 
work. Litigation has not proved 
to be an effective tool in devel­
oping lasting policy solutions to 
complex natural resource 
problems. 

Segregation of laws and 
programs 

A serious weakness of both 
the state and federal legal 
frameworks is that recent laws 



have not been well integrated 
with older ones. For example, 
the federal Clean Water Act and 
Endangered Species Act con­
flict in some respects with 
earlier legislation such as the 
1897 Organic Act, which 
mandates a continuous supply 
of timber from federal lands. 

Similar problems exist with 
coordination of state laws and 
with integration of state and 
federal laws. The Forest Prac­
tices Act is an exception to 
this general observation in 
that the Legislature passed 
specific statutes (1987 and 
1991) to integrate it with 
Oregon's land-use, air-quality, 
and clean-water programs. 
While forestlands 
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They are more comparable to 
the higher levels of protection , 
found in federal habitat conser­
vation plans. 

Regulation, incentives, 
education, and research are all 
important tools for achieving 
public policy goals, but they are 
often used in uncoordinated 
ways. For example, prior to 
2003, the Department of 
Forestry's regulatory program 
was administratively separate 
from the landowner assistance 
program. This separation 
hampered coordination of 
policy on regulation and incen­
tive approaches to resource 
protection and customer ser­
vice, and resulted in program 

than agricultural lands (for 
example, the Conservation 
Reserve Enhancement Program 
is not applicable to lands that 
are already forested). This may 
be the result of existing regula­
tions for forestlands, while 
comparable regulations are 
lacking for agricultural uses. 

What is our current 
economic framework for 
forest policy? 

The U.S. economic system 
is market-based, but natural 
resource values cannot always 
be quantified in dollars and 
cents. Regulations are used to 
ensure that non-market re­
sources are given appropriate 
value. When they develop 

regulations, 
policymakers 
often want cost/ 
benefit analyses. 
Generally, the 
costs of proposed 

8 regulations are 
j- much easier to 
i quantify than the 
1 benefits. Many 
~ natural resource 
] henefits cannot 

_____ ___,.; "' be valued in our 

have a regulatory 
framework of best 
management 
practices to imple­
ment the require­
ments of the water 
quality standards, 
other land uses 
have more limited 
frameworks. This 
creates issues of 
equity and may 
create a disincen­
tive to retain 
private forestland 
for forest uses. 

Before treatment After treatment economic system 
because no 
cause-and-effect 
relationship can 
be identified that Federal agen­

cies have a t times 
tried to influence 

Fuel reduction and forest health treatments like this one in in northeast 
Oregon are needed on millions of acres of Oregon's forests. On federal forests 
in Oregon, lengthy administrative processes and a lack of funding are 
significant obstacles to conducting such projects. 

can clearly links 
the proposed 

state programs such as the 
Forest Practices Act to imple­
ment federal Endangered 
Species Act standards. Yet, 
often, the standards applied 
through state programs already 
go beyond the basic federal 
"take avoidance" standard 
required on non-federal lands. 

inefficiencies. At the federal 
level, the USDA Forest Service 
provides private landowner 
assistance, while other agen­
cies regulate programs such as 
the federal Endangered Species 
Act and Clean Water Act. 

Forestlands have fewer 
federal cost-share programs 

change to a quantifiable ben­
efit. For example, in developing 
rules to leave more trees along 
streams, it is fairly easy to 
determine the costs, but it is 
difficult or impossible to deter-
mine how many more fish 
might be produced or what 
water quality benefits might 



ensue. Research is rarely di­
rected at developing this infor­
mation. 

Consumption 
Under a market-based 

system, consumption choices 
are left to the individual. Con­
sumers are often unaware of 
the market and environmental 
tradeoffs of their behaviors and 
choices. As a result, public 
opinion and public behavior are 
often in conflict. 

Tax policies 
Taxation is a major policy 

tool used to encourage man­
agement and retention of lands 
in resource uses. Income taxes 
and property taxes make up the 
majority of state government 
revenues. "Payments in lieu of 
taxes" are federal payments to 
local governments that help 
offset losses in property taxes 
because of the presence of 
nontaxable federal lands within 
their boundaries. However, the 
ability of tax policies to support 
non-timber goals remains 
limited due to budget and 
political constraints. 

Manufacturing capacity 
Major opportunities exist to 

process small-diameter logs 
and economically accomplish 
work to improve forest health. 
Forest industry-related manu­
facturing capacity has retooled 
over the past 20 years to pro­
cess second-growth wood into 
an array of solid, engineered, 
and composite wood products 
and pulp. Capacity to handle 
large trees has been substan­
tially reduced, and past market 
premiums for large-diameter 
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Secondary wood products industries, 
using Oregon-grown wood in furniture, 
window frames, and other products 
such as this steamed madrone flooring, 
are a growing source of jobs in the state. 

logs have disappeared. Due to 
limited log supplies from fed­
eral forests, manufacturing 
capacity in eastern Oregon has 
been substantially reduced. 
However, much forestland in 
that region is in need of man­
agement to improve its vigor 
and its resistance to wildfires 
and insect and disease infes­
tations. An assessment of 
how much and what kind of 
wood should be removed from 
these forests could serve as 
the founda tion for reviving 
the industrial infrastructure 
and achieving both more vital 
fores ts and more vital com­
munities. 

Workforce 
With major changes in 

federal land management 
policy and improved efficiency 
in industry, the forest products 
workforce has changed. While 
highly skilled workers are still 
needed, there are fewer jobs 
for skilled workers and fewer 

small businesses that support 
forest management and manu­
facturing. Federal efforts to 
retrain displaced workers into 
"ecosystem workers" has had 
limited success. 

Certification systems 
Market-based forest certifi­

cation systems are being used 
u by some parties to promote 
! their desired environmental or 
~ market outcomes. The certifica-o 

~ tion systems are still evolving, 
-&. and the long-term role they 

may play in promoting sustain­
able forestry is still unclear. 

What are the main issues 
surrounding Oregon's 
economic framework? 

Under current land man­
agement policies and projec­
tions of population growth, 
Oregonians living today may 
see a time when the state will 
no longer be producing enough 
forest products to meet its own 
needs. 13 Reflecting global 
economic pressures, between 
1980 and 1995 the world's 
forests were reduced by 12 
million hectares per year. That 
is equivalent of 30 million 
acres, more than the total 
amount of forestland in Or­
egon. During this period, the 
amount of forestland increased 
in the industrialized countries 
by 20 million hectares. Clearly, 
the sustainability of forests in 
developing countries is most at 
risk. Therefore, it is important 
to ensure that Oregon's forest 
resource policies, which may 
make sense within our state's 
borders, do not result in unin­
tended adverse effects to the 
global environment or place 

13 Richard Haynes (PNW Research Station), personal communication, Board of Forestry Symposium, October 2001. 
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Global implications of Oregon timber harvest constraints 

• US southern fo rests 
D Canadian forests 
D Asian forests 
D Non-wood products 

Figure 4 . One effect of continued constraints on timber harvesting in 
Oregon will be that demand will be met in the indicated percentages 
by forests in other parts of the world and by the substitution of less 
environmentally friendly products such as concrete, steel, and plastic. 
(Source: Perez-Garcia, John. 2003) 

and public consumption of 
forest products. Until the 
existing systems can provide 
for reconciliation among 
these factors, unsustainable 
practices will be encouraged 
in other parts of the world. 

What are the key 
interactions of this strategy 
with other strategies? 

The promotion of a sound 
legal system, effective gov-
ernment, excellent research 
institutions, and sound 
economic policies strongly 
affects, and is affected by, all 
other strategies and policies 
for managing Oregon's 
forests. 

~~~~~~~~~~~~--.---~~~~~~~~~~~~...----' 

Oregon forest landowners and 
businesses at a disadvantage 
in the global marketplace 
(Figure 4). 

International political and 
economic forces are now 
affecting governmental 
policymaking a t the national, 
state, and local levels. Interna­
tional political goals are fo­
cused on sustainable develop­
ment. Global economic pres­
sures are reducing some of the 
historical competitive advan­
tages of timber produced in the 
Northwest, and may also be 

lowering the value of larger­
diameter timber in the global 
marketplace. Rotation ages on 
Oregon industrial timberlands 
are declining as managers 
produce smaller trees to main­
tain global market access. 

In the meantime, per capita 
consumption of wood in the 
United States continues to 
increase. Domestic consump­
tion has exceeded domestic 
production since at least the 
late 1950s. There is a lack of 
consistency between public 
opinion about forestry issues 

What are potential 
indicators to measure 
progress toward 
accomplishing this 
strategy? 
1. Capacity to undertake 

forest-related planning and 
assessments 

2. Capacity to measure and 
monitor changes, including 
the availability and extent 
of dCltCl mcu.suring the 
indicators for a ll seven 
Forestry Program f or Oregon 
strategies 



2003 Forestry Program for Oregon 

Background on Strategy B: 
Ensure that Oregon's forests provide diverse social and economic outputs 
and benefits valued by the public in a fair, balanced, and efficient manner 

Why is providing recreation, 
commercial forest products, 
environmental benefits, and 
social and cultural uses 
important? 

F orests are important to 
people because they offer 

a range of social, cultural, and 
economic values. Some of the 
values that come from forests 
are obvious-forests provide 
direct social and economic 
benefits that include wood 
products, recreation, jobs, 
incomes, and timber sale and 
tax revenues to governments 
and school districts. Other 
values are less tangible, such 
as solitude, scenic beauty, 
habitat for plants and animals, 
and spiritual renewal. 
Oregon's forests also provide 
environmental benefits such 
as purifying the state's air and 
water resources. These values 
may not be measurable in 
dollars and cents, but they 
have an economic impact­
they contribute to Oregon's 
high quality of life and help 
the state attract desirable 
industries and skilled workers. 
This contribution in turn 
generates additional jobs, 
incomes, and tax revenues. 

If forests continue to pro­
vide the social and economic 
values and environmental 
services that people want and 
need, it is likely they will be 
sustained. If forests cease to 
provide these benefits, they 
will be perceived as increas-

ingly unimportant and risk 
being converted to other uses. 

Rural and urban well-being 
The economic and social 

well-being of many of 
Oregon's rural communities is 
directly linked to the health of 
forests and the forest 
economy. These rural econo­
mies depend on the availabil­
ity of timber and non-wood 
products, recreational oppor­
tunities, and other resources 
from the forest. They are also 
affected by national and 
global markets and broader 
economic conditions. 

Economic conditions are 
always changing, and some 
communities are better able to 
adapt to change than others. It 
is especially difficult for re­
mote rural communities to 
adjust to economic change. 
These communities are more 
likely to suffer from poverty, 
unemployment, domestic 
violence, and other social 
problems. A diverse Oregon 
economy that includes a 
healthy forest products indus­
try enables rural communities 
to be more adaptable and 
flexible, and enhances their 
economic and social well­
being. 

Not only rural communi­
ties benefit from a healthy 
forest products industry. There 
is much interdependence 
between Oregon's metropoli­
tan areas and its smaller 

communities. Goods and 
services produced in the 
metropolitan areas flow to 
small towns and rural com­
munities; these communities 
in turn provide workers and 
goods such as lumber and 
wood products to the cities. 
There are other interdepen­
dencies: revenues from 
Oregon's public forests go to 
schools across the state; and, 
because much urban income 
and employment depends on 
regional trade, Oregon's cities 
depend on natural resources 
for their livelihood just as 
rural communities do, al­
though less directly. For ex­
ample, one-third of Eugene's 
jobs and incomes are derived 
from the city's role as a re­
gional trading center. 

A disconnect of perception 
Negative attitudes toward 

active forest management 
seem inconsistent with Orego­
nians' desire to have healthy 
and productive forests and also 
to consume large quantities of 
wood products. During the past 
decade, timber harvests in 
Oregon have declined, owing in 
large part to organized public 
opposition to active manage­
ment of Oregon's public forests. 
At the same time, Oregon's 
consumption of wood products 
has increased. Active forest 
management is viewed by 
many as inconsistent with 
forest sustainability, but recent 
research suggests that human 



intervention is needed to bring 
some of our forests back to a 
more natural and sustainable 
condition. 

What do we know about 
Oregon's forest economy 
and its ability to produce 
expected social and 
economic benefits? 

We know a great deal about 
the lumber and wood products 
industry, less about forest -
related recreation and tourism 
industries, and very little about 
mushrooms, floral greens, and 
other non-wood forest prod­
ucts. We also know that forest­
based industries contribute 
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relatively more to rural econo­
mies than to urban economies, 
and that local communities 
vary greatly in their depen­
dence on forest-based indus­
tries. 

Since 1990, timber harvest 
levels have dropped in Oregon, 
primarily because of reductions 
in harvests from federal lands. 
Employment in Oregon's 
wood-processing industries 
also has fallen, but not as much 
as harvest levels have. A num­
ber of factors have partially 
offset harvest declines; namely, 
growth in the manufacturing of 
secondary wood products (e.g., 
furniture and window frames, 

• 

• • • 

- • 0 
0 

• 

etc. , made from primary prod­
ucts like lumber and plywood), 
declines in log exports, imports 
of logs from other states and 
Canada, harvesting and pro­
cessing of more labor-intensive 
smaller timber, more efficient 
wood utilization, and increased 
use of recycled fiber (Figure 5) . 

Oregon's primary and 
secondary wood processing 
industries generate approxi­
mately $1 O billion in annual 
sales, nearly 75,000 direct 
jobs, about $2.8 billion in 
worker income, and about 
$1. 1 billion to landowners 
from timber sales. Additional 
employment and income is 

• 
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Figure 5. Type of mill closures in Oregon and related job losses, 1980-2003 
(Source: Ehinger, Paul F. and Associates, 2003) 
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and federal policy regarding 
community stability and the 
contributions of lumber and 
wood products industries to 
the economy. These efforts do 
not fulfill their potential to 
contribute to increased sup-

values produced by Oregon's 
forests. 

Much new information 
useful for implementing effec­
tive economic and social 
forest policies has been jointly 

generated by businesses 
supplying products and ser­
vices to forest products com­
panies and by businesses 
catering to wood products 
workers and their families. 
Future employment in the 
industry is projected to be 
stable under current ''We have to put our thinking about 

sustainability into a global context. 
Over 30 percent of the industrial 
wood used in the world every year 
has crossed at least one international 
boundary between the time it was a 
tree and the time it becomes a wood 
product of some sort. Even if you are 
selling into a local market, the prices 
you get are influenced by global eco­
nomic forces." 

policies, but the potential 
exists to increase timber 
harvest levels and, in 
turn, wood processing 
employment. 

We have less informa­
tion about other forest­
related economic trends. 
We lack, for example, 
complete and consistent 
data about recreation 

developed by the Depart­
ment of Forestry, Oregon 
State University College 
of Forestry, the USDA 
Forest Service Pacific 
Northwest Research 
Station, and others. How­
ever, more information is 
needed about conditions 
and trends of Oregon's 
forests to better craft 
coordinated approaches 
and to understand the 

visits to national and 
Oregon parks and other 
public lands. We also have 
very little information about 
the economic contributions of 
non-wood forest products 
such as wild edible mush­
rooms, floral greens, Christ­
mas greens, ornamentals, and 
medicinal plants. We need 
more information about the 
non-wood components of 
Oregon's forest industry in 
order to evaluate their contri­
butions to Oregon's economy. 

How can Oregon's forests 
better contribute to the 
supply of timber, other forest 
products, environmental 
benefits, recreation, and 
tourism? 

Several current federal and 
state actions are aimed at 
enhancing the economic and 
social contributions of forests 
to local and state economies. 
These actions, however, lack 
a consistent policy basis. 
There is no coordinated state 

- Hal Salwasser, dean, College of Forestry, implications of changes in 
Oregon State University forest policy and manage-

plies of forest products, 
greater environmental ben­
efits, and greater economic 
benefits to state and local 
economies. We have every 
reason to expect that better­
coordinated, well-funded 
approaches based on clearer 
policy would help Oregon 
generate additional environ­
mental, economic, and social 
benefits from its forests. 

With better-coordinated 
policies on economic develop­
ment, community stability, 
and forest health, landowners 
could employ different ap­
proaches to produce different 
economic benefits-air and 
water purification, timber 
supply, non-wood forest 
products, recreation, and 
tourism. These approaches 
would vary depending on who 
owns the forest and where it 
is located within the state, and 
on the supply of and demand 
for the multitude of forest 

ment at the landscape 
level and across ownerships. 
Once we have this informa­
tion, we will be better able to 
implement a more coordi­
nated management approach 
that is needed to promote the 
desired balance of forest value 
production. 

How can needed investment 
in the forest sector be main­
tained or enhanced? 

Oregon's forest landown­
ers invest large sums in refor­
estation and other manage­
ment practices. Owners of 
processing plants have made 
similar investments, retooling 
their operations in response to 
changing raw materials and 
market realities. These invest­
ments have made Oregon's 
forest products industry ex­
tremely efficient. There may 
be more opportunities for 
investment, but additional 
research is needed to dis­
cover, evaluate, and imple-
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regions. We also need re­
search to find links between 
environmental changes and 
changes in wood flow, specifi­
cally examining changes in 
land use, management prac­
tices, product substitution, 
energy use, and carbon flows. 

What mechanisms exist to 
address the unique social 
and cultural interactions 
between Native Americans 
and Oregon's forests? 

Nine federally recognized 
Indian tribal governments are 

Forest Park 

• Developed Residential/Commercial 

• OpenWater 

D Agriculture 

D Other Forest 

D Wetlands 

• Family Forest Lands 

2Sl Urban Growth Boundary 

IZ2J County Boundary 
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located in Oregon. These 
tribes have a unique legal 
status and play a unique role 
in Oregon's society and cul­
ture. The tribes and the State 
of Oregon work together in an 
atmosphere of mutual respect 
for the sovereign interests of 
both parties. The government­
to-government relationship 
that exists between Oregon's 
Indian tribes and the State of 
Oregon has been formalized 
in state law, providing a pro­
cess that can help resolve 
conflicts, maximize intergov-

~ 
\ 
."-.... . 

' ' t \ 
.i~ ? 
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ernmental relations, and 
enhance an exchange of ideas 
and resources. This respectful 
relationship between Oregon 
and Indian tribes works to­
ward the greater good of all of 
Oregon's citizens, whether 
tribal members or not. 

One issue of strong inter­
est to Indian tribes and to 
many other Oregonians is the 
protection of cultural and 
archeological resources on 
forestlands. Such sites are 
finite and irreplaceable, and 
they are an intrinsic part of 

Figure 6. Family forest ownerships in northeastern Washington County and northwestern 
Multnomah County provide an important environmental benefit by linking wildlife habitat in 
Portland's Forest Park with habitat on large public and industrial forestlands farther to the 
northwest. However, these same family forestlands are at risk of conversion to non-forest uses 
to accommodate urban development. 



the cultural heritage of the 
people of Oregon. All Oregon 
landowners have an obliga­
tion to be aware of state and 
federal statutes and rules 
regarding the protection of 
culturally or archeologically 
significant sites. Public land 
stewards are held to a higher 
standard and have a direct 
responsibility to protect these 
sites. 

What is the status of 
Oregon's urban and 
community forests? 
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What are the key interac­
tions of this strategy with 
other strategies? 

Balancing the use of for­
ests for recreation, timber and 
other forest products, and 
cultural uses affects, and is 
affected by, other strategies 
and policies for managing 
Oregon's forests. Here are 
some examples of these 
interactions: 
• Abundant fish and wildlife 

populations and biologi­
cally rich native forests can 
provide significant market 
and non-market economic 
benefits. 

Oregon's urban and com­
munity forests are major 
contributors to the health and 
well-being of its citizens. They • 
contribute strongly to one of 
Oregon's major economic 
advantages, the perception of 
unsurpassed livability. This 
quality-of-life advantage helps 
attract desirable businesses 

Maintaining the size and 
productivity of the forest­
land base is essential to 
providing the long-term 
social and economic ben­
efits Oregonians expect 
from their forests. 

and highly qualified workers. 
Urban and community forests 
also provide numerous health 
and environmental benefits: 
they help purify our air and 
water, control stormwater 
runoff, provide shade, reduce 
soil erosion, create wildlife 
habitat, and enhance the 
health of riparian areas. 

In recent decades, as 
Oregon has become more 
populated and more urban, 
resources to manage the 
urban forests have lagged. 
Only a few million dollars are 
spent each year on planting 
and managing urban and 
community forests . This is 
likely well below the level 
needed to maximize these 
forests' contribution to the 
social and economic well­
being of Oregonians. 

• Keeping timber harvest 
and growth in balance and 
ensuring that forests are 
being restocked with site­
appropriate species is 
important to assure a 
continuous supply of 
timber and other -forest 
outputs, which are neces­
sary to provide local com­
munities with family-wage 
jobs and a high quality of 
life. 

• Forest practices affecting 
long-term soil productivity 
(i.e., soil compaction, mass 
movement, erosion, nutri­
ent availability, and water­
holding capacity) help 
determine future availabil­
ity of timber and forest 
resource outputs. 

• Altering management 
practices on Oregon's 
forests to maintain and 
enhance their storage of 
carbon could affect the 
availability of timber and 
other forest resource 
outputs. 

What are potential 
indicators to measure 
progress toward 
accomplishing this 
strategy? 
1. Value of investment in 

forest health and manage­
ment, reforestation, wood 
processing, recreation, and 
tourism 

2. Value and volume of wood 
and wood products pro­
duction, including value 
added 

3. Degree of recycling of 
forest products 

4. Area of forestland man­
aged for general recreation 
and tourism in relation to 
the total area of forestland 

5. Visitor-days attributed to 
recreation and tourism 

6. Direct and indirect employ­
ment in the forest sector 

7. Viability and adaptability of 
forest-dependent commu­
nities to changing eco­
nomic conditions 
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Background on Strategy C: . 
Maintain and enhance the productive capacity of Oregon's forests to improve 
the economic well-being of Oregon's communities. 

Why is it important to 
maintain and enhance the 
productive capacity of 
Oregon's forests for 
economic purposes? 
~e economic productivity 
.I. of Oregon's forests con­

tributes to a diversified Or­
egon economy that can better 
weather downturns in the 
national economy. Economic 
productivity of forestlands 
provides incentives to main­
tain the forestland base, 
which in turn provides a host 
of values other than economic 
ones. Most of the economic 
activity generated by Oregon's 
forests occurs in rural areas, 
where it is most needed. This 
economic activity is vital to 
rural communities, which are 
an essential component in the 
richness of Oregon's character. 

Maintaining the productive 
capacity of Oregon's forests 
means maintaining the 
amount of forestland and 
making sure harvest rates for 
timber and non-wood prod­
ucts do not exceed growth 
rates. Maintaining and en­
hancing the timber economy 
and developing the economic 
potential for non-wood forest 
products and recreation could 
diversify Oregon's economy 
and add to the growth contrib­
uted by Oregon's high-tech­
nology and other sectors. It 
could also encourage forest 
landowners to invest in man­
agement practices that ensure 

a large and sustainable stream 
of forest products and other 
forest values from their lands. 
Such investments help them 
both to become competitive in 
global markets and to main­
tain their land in forest uses. 

What do we know about 
the productive capacity of 
forests? 

To maintain the productive 
capacity of our forests, we 
must know how much forest­
land exists, the management 

to know the economic and 
social dynamics behind shifts 
of forestland into and out of 
forest use. We need to be able 
to identify and quantify the 
influences of natural and 
human-caused disturbances, 
forest management activities, 
and other land uses on the 
productive capacity of 
Oregon's forests. 

In the past, we have not 
had adequate information to 
measure how well the produc­
tive capacity of our forests 
was being maintained. How­
ever, recent inventory and 
assessment work has pro­
vided information about land­
use change, land available for 
timber production, merchant­
able and non-merchantable 
growing stock available for 
timber production, the sus­
tainable level of wood prod­
ucts removal, and whether 
forests are being restocked 
with site-appropriate tree 

__ ,,.,....,.tr; f species. We do not have 
~ comprehensive information 
~ about the availability and 
.s sustainable removal of non­

~~.__~~~~ wood forest products. 
For over 30 years, Oregon's Forest Practices 
Act has required prompt reforestation of 
areas where trees are harvested. Voluntary 
landowner compliance with the law 
remains very high. 

practices of public and private 
landowners, and how fast 
timber and non-wood re­
sources are growing and 
being harvested. We also need 

Are we maintaining the size 
and productivity of the 
forestland base? 

Since 1990, relatively little 
forestland in Oregon has been 
converted to non-forest uses. 
Because of their remote loca­
tions and the laws and poli-
cies affecting them, Oregon's 
federal forestlands- about 57 



percent of the s tate's total -
are not threatened with devel­
opment. However, potential 
conversion of private lands 
that make up 38 percent of 
Oregon's forest land base has 
been an enduring policy 
concern. Forestland devel­
oped for other uses will pro­
duce less timber, fish and 
wildlife habitat, and other 
traditional forest values on a 
sustainable basis. The Oregon 
legislature passed the Land 
Conservation and Develop­
ment Act in 1973 to limit the 
loss of the most productive of 
these lands. 

"It appears that low-density 
residential development in 
or near forests has not 
affected haIVest rates in 
western Oregon. However, 
it may be reducing forest 
investment, as exempljji.ed 
by planting and thinning 
rates which could alter 
for est characteristics in the 
future." 

- Jeffrey Kline, research 
forester, Pacific Northwest 
Re:,cu.-.. :. 5~u i.iu •• , USDA 
Forest Service 

Despite rapid economic 
and population growth since 
then, conversion of forest 
lands to other uses has de­
clined dramatically (Figure 7). 
Overall , a large majority of 
western Oregon's private 
fores tland zoned for forest 
uses is free of the effects of 
population or development. 
However, in some areas 
development is occurring 
within forested lands (Figure 
8). With Oregon's popula tion 
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expected to grow by a million 
people over the next 20 years, 
we will need to ensure that 
future development of forest­
land is carefully managed. 

Are statewide timber 
growth and haJVest in 
balance? 

In general, the timber 
growth rate exceeds the 

Figure 7. Change in private timberland area in Oregon 
(in thousands of acres), 1953-1997. 

12,000 -10,000 

8,000 

6,000 

4,000 

2,000 

0 
1953 1997 

Figure 8. Average annual change in dwellings per square mile 
on western Oregon nonfederal lands, 1973-2000. 
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Figure 9. Oregon timber harvests (in billion board feet), 
1849-2002. 
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• Includes all federal forestlands not congressionally withdrawn for other uses. 



harvest ra te in Oregon, but 
there are exceptions with 
some owners and in some 
geographic areas. Since 
1 990, timber harvest levels 
have dropped in Oregon, 
primarily due to reductions 
in harvests from federal 
lands, and the statewide 
total is less than half of 
historic levels. The 2001 
timber harvest in Oregon 
was 3.44 billion board feet, 
far below the state's maxi­
mum potential to produce 
wood on forestlands not 
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" diameter of harvested 
~ trees is decreasing. Coni­
~ fers normally put on 
1 growth rapidly until they 
] are well past 60 years old, 
~ but global forces in wood 
~ and financial markets are 
~ driving landowners to 
~ harvest before trees' 
l growth rate has peaked. 
; The higher returns from 
.~ alterna tive investments 
~ and the lack of financial 
i incentives for harvesting 
~ larger trees is resulting in 

: ~ lower harvest ages. If 
congressionally withdrawn 
for other uses and it is Oregon's land use planning laws have been success-
below estimates of a fu~ a.t r;i~naging where ?evelopment occurs and 

~ private forestland owners 
waited a few more years 
to harvest their trees, they 
would get a better yield in 
the long run. Longer 

· bl h l l m1rnm1zing the conversion of forestlands to non-
sustama e arvest eve forest uses. 
under current laws and 
forest policies (Figure 9). 

By any measure, harvest 
levels over the last decade 
have been at or below 
sustainable levels except on 
certain industrial owner­
ships in eastern Oregon. 
According to a forthcoming 
study on harvest potential 
of private timberlands in 
eastern Oregon, "Past 
harvests [on these eastern 
Oregon lands] have steadily 
reduced the industrial 
inventory base, shifting the 
concentrations of both 
numbers of trees and vol­
ume into the smaller diam­
eter classes. The result has 
been lower aggregate 
growth and reduced long­
term harvest potential." The 
study projects that industrial 
harvest potential in eastern 
Oregon will fall by as much as 
50 percent over the next 50 
years. 14 In western Oregon 

14 Adams, Darius M. et.al., 2003. 

and other forestlands in east­
ern Oregon, growth rates 
continue to exceed harvest 
rates. 

"In eastern Oregon, projections 
indicate that industry lands do 
not have the potential to main­
tain recent historical harvest 
levels- with reductions of 50 
percent or more anticipated. This 
ownership has a Jot of its inven­
tory in the smaller size classes. 
As these smaller trees mature, 
inventory will grow arid future 
harvest potential will expand, but 
in the near term, the harvest will 
be sharply restricted because of a 
Jack of merchantable volume." 

- Darius Adams, p rofessor, 
Colleg e of Forestry, 
Oregon State University 

Although harvest levels 
have been sustainable state­
wide, average final harvest age 
has dropped to 50 years or less 
in western Oregon, and in 
eastern Oregon the average 

rotations would mean fewer 
entries into forests for com­
mercial harvesting, which 

might increase some other 
forest values, while decreas­
ing others. Short rotations 
with high average growth 
rates are sometimes pos­
sible and desirable, but they 
require highly intensive 
forest management. 

In general, Oregon's forests 
are adequately stocked. 
Under the Oregon Forest 
Practices Act, forestland 
retained in forest use must 
be reforested promptly and 
successfully after timber 
harvesting. Compliance with 
the reforestation require­
ment is very high. Stocking 
with inappropriate tree 

species may be a problem in 
some areas as a result of 
planting practices in the past, 
before much was known about 
matching species with sites. In 



addition, exclusion of fire in 
some forests has favored 
natural regeneration of spe­
cies that are less well suited to 
the site than those favored 
under na tural fire regimes (see 
Strategy F). 

Is the haivest of non timber 
forest products sustainable? 

Non-wood forest products 
such as wild edible mush­
rooms, floral greens, Christ­
mas greens, ornamentals, and 
medicinal plants play an 
important role in the lives and 
livelihoods of many Orego­
nians. In spite of the impor­
tance of these products to 
individuals and local econo­
mies, we are only beginning 
to gather information state­
wide about the availability, 
growth, removal, and 
sustainability of nontimber 
forest products in Oregon. 

What are the key interac­
tions of this strategy with 
other strategies? 

Maintaining and enhancing 
the productive capacity of 
Oregon's forests will directly 
affect the success of other 
forest policies. Here are some 
examples of these interactions: 
• Avoiding losses of forest­

land and managing human 
population pressures on 
remaining forestland can 
help to minimize the frag­
mentation of wildlife 
habitat. 
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• Maintaining sustainable 
levels of timber and other 
commodity outputs in 
Oregon could decrease 
commodity production 
pressures elsewhere in the 
world, where there may be 
comparatively more serious 
environmental impacts. 

• Forest health problems, 
catastrophic fire, non­
native pests, and pollution 
impair the pro9,uctive ca­
pacity of forest ecosystems 
and lower sustainable 
resource outputs. 

• Livestock grazing combined 
with timber management 
may be essential for keep­
ing less productive private 
forestlands economically 
viable. 

• Unless private landowners 
can derive value from 
managing forestlands, they 
may convert their lands to a 
non-forest use. 

• Conversion of forestland to 
other land uses reduces the 
amount of forested water­
sheds; soil and water re­
sources are usually more 
diflicult to protect on lands 
in non-forest uses. 

• The productive capacity of 
forests affects how much 
carbon dioxide can be 
removed from the atmo­
sphere and stored in forest 
vegetation. 

What are potential indicators 
to measure progress toward 
accomplishing this Strategy? 
1. Area of forestland available 

for timber production 
2. Growing stock of both 

merchantable and non­
merchantable timber 

3. Annual removal of wood 
products compared to the 
volume determined to be 
sustainable 

4. Annual removal of 
nontimber forest products 
compared to the level 
determined to be sustain­
able 
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Background on Strategy D: 
Protect, maintain, and enhance soil and water resources of Oregon's forests 

Why is protecting, 
maintaining, and enhancing 
soil and water resources 
important? 

S oil and water are basic 
elements of forest produc­

tivity. Forest soils are also an 
important part of the regula­
tion of surface and ground­
water flow. The interaction 
of soil and water plays an 
important role in the health 
of the streams and rivers 
flowing through Oregon's 
forests. Clean water is criti­

State of the Environment Report 
found that water quality and 
the condition of riparian 
(streamside) vegetation on 
forestlands has improved with 
increasing regulation of forest 
practices. The report concluded 

Sediment enters water from 
soil-surface erosion, channel 
erosion, and mass soil move­
ments such as landslides and 
debris flows. These inputs are 
both chronic (relatively steady 
and continuous over time) or 

episodic (characterized by 
occasional sudden pulses). 

1 These erosion and sedi­
mentation processes are 
functions of the disturbance 

e; regime-the spatial and 
f temporal pattern of occur­
~ rence of wildfires, floods, 
; and windstorms-that 
~ characterizes the forest. cal to our quality of life. More 

than half of Oregon's popu­
lation depends on water 
supplies that originate on or 
are protected in part by 
forestlands. Oregonians also 
depend on high-quality 
water for fisheries, industry, 
recreation, and agriculture. 

A pipe-arch culvert used on a tributary of Clear 
Creek eight miles south of Estacada is one example 
of responsible riparian management under the 
Oregon Plan for Salmon and Watersheds. The 
landowner is Port Blakely Tree Farm. 

Landslides are a major 
source of natural soil ero-
sion in Pacific Northwest 
forests west of the Cascade 
Mountains. Undisturbed 
forest soils in western 

What do we know about 
Oregon's forest soil and 
water resources? 

Water quality from forest 
streams is good 

We have a relatively poor 
understanding of how current 
water quality conditions on 
forestlands compare to those of 
presettlement times. In particu­
lar, we lack data on the 
presettlement range of variabil­
ity, both spatial and temporal, 
of natural disturbances such as 
fire, insect and disease infesta­
tions, windstorms, and floods. 
However, the recent Oregon 

that water quality on forestland 
remains good and is generally 
better than that found on land 
devoted to other uses. 

Rates of natural soil erosion 
are highly variable 

Forest soils and water have 
been well studied, but there are 
little comprehensive data with · 
which to assess the condition 
and trends of soil and water 
resources across large areas of 
forestland and over time. Soils 
in unmanaged forests erode 
and deposit sediments into 
streams at varying rates de­
pending on soil type, topogra­
phy, vegetation cover, and the 
amount of rainfall received. 

11111 

Oregon have a high capacity to 
absorb rain-up to three feet 
per hour. Surface erosion is 
usually not a major source of 
sediment in these forests. In 
eastern Oregon, natural surface 
erosion is the most significant 
source of sediment in streams. 
Erosion can be particularly 
severe after wildfire or heavy 
rain. 

Many of Oregon's forest 
soils are highly productive 

Some of the most produc­
tive tree-growing soils in the 
world are located in parts of 
western Oregon. Levels of 
organic soil matter are rela­
tively high in most western 
Oregon forests. The cycling and 



maintenance of organic matter 
in the forest influences the 
productivity and water-reten­
tion capabilities of the soil. 
Since the 1960s, ferti lization 
and stand manipulation studies 
have produced localized data 
on major soil nutrients and 
organic matter. Overall organic 
carbon levels are higher in 
western Oregon than in eastern 
Oregon. Most Pacific Northwest 
forests are nitrogen-limited, so 
fertilizing with nitrogen, or 
nitrogen and phosphorous, 
enhances productivity, decom­
position, and nutrient recycling. 

What human activities on 
Oregon's forestlands affect 
soil and water resources? 

A variety of activities occur­
ring on forestlands, including 
forest management (timber 
harvesting and road construc­
tion and use) , fire suppression, 
recreation, and livestock graz­
ing, can affect soil and water 
resources. We do not have 
enough long-term data to tell 
us whether soil and water 
resources have been signifi­
cantly changed in areas actively 
managed for timber production 
or areas in which wildfire has 
been suppressed. Long-term 
monitoring of the physical and 
biological characteristics of 
forests could provide a stronger 
foundation for understanding 
both human and natural­
caused changes in forest soils 
and water. In general, we know 
more about the effects of forest 
practices on water quality than 
on soils and forest productivity. 

For example, we know that 
natural disturbances that trig­
ger large erosion events can 
produce important changes in 
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aquatic conditions. These 
episodic changes are critical in 
maintaining aquatic habitat 
over time. Similarly, we know 
that maintaining organic matter 
in forest soils is critical to their 
productivity and water-holding 
capability. This knowledge and 
other findings have prompted 
periodic upgrades of state 
forest practice rules. Following 
are observations on how forest 
management, road construc­
tion, and fire suppression affect 
soil and water resources in the 
forest. 

Forest1nanage1nentand 
road systeinS 
Many studies have shown that 
timber management at indi­
vidual sites can increase ero­
sion in the short term. We 
know less about how timber 
management affects soil and 
water over time and at a land­
scape scale. Roads used for log 
hauling and recreational use 
have been found to be the 
primary source of stream 
sediment from forest manage­
ment activities in the western 
United States. Roads character­
ized by high surface erosion or 
failure of the road fill, and 
located near streams, are those 
most likely to cause erosion 
problems. Research has also 
found that best management 
practices can be effective in 
reducing potential impacts of 
forest management and road 
systems. 

Forest 1nanage1nent and 
landslides 

The effect of forest manage­
ment on the occurrence of 
landslides is another major 
concern. After two large storm 
and flood events of 1996, a 

major ground-based study was 
undertaken in western Oregon 
to evaluate the relationship 
between forest practices and 
shallow, rapidly moving land­
slides. The study was the larg­
est to date in the Pacific North­
west to collect detailed data 
about landslides on the ground 
and compare them with data 
from aerial photos. It is also the 
first study whose findings 
reflect current management 
practices on different forestland 
ownerships in Oregon, and the 
only one so far to collect de­
tailed information on forest 
stands of intermediate age, 20 
to 100 years old. 

Because it is based on an 
inventory following individual 
storm events, the study has 
several limitations. Nonethe­
less, its findings suggest that, 
while timber harvesting does 
have an influence on shallow, 
rapid landslides, these land­
slides are endemic in 
unmanaged forests . They also 
suggest that effects from timber 
harvesting may only impact the 
timing of landslide-occurrence, 
rather than the absolute num­
ber of landslides that occur 
over space and time. The 
study's key conclusions: 

• There is significant landslide 
risk on very steep slopes 
regardless of forest age, 
especially in certain geo­
logical formations in which 
major storms and landslide 
processes are the domi­
nant means by which the 
landscape is shaped. 

• Higher landslide densities 
and erosion volumes were 
found in stands that had 
been harvested in the 



previous nine years than in 
forests older than 100 
years, in three out of four 
study areas moni­
tored by the Depart­
ment of Forestry for 
storm effects. How­
ever, areas with 
forest between the 
ages of 30 and 100 
typically had lower 
landslide densities 
and erosion volumes 
than were found in 
the mature forest 
stands. 
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can significantly reduce the 
impact of timber harvest. 
Reforestation is also required 

decades, though, forest opera­
tors have been required to 
leave buff er strips of trees and 

other vegetation along 
most streams. Maintain­
ing riparian vegetation 
minimizes or eliminates 
increases in stream 
temperature in the years 
immediately after forest 
harvesting. At a land­
scape scale across Or-

' egon, younger, denser 
- . . .. forests cover much 

• Landslides from 
recently harvested 
and older forests had 
similar dimensions, 
including depth, 

.,,_;. ".' ~ forestland . In riparian 
• - " -a areas, those areas di-

_ .____;;;:i ;;.. __ -.:..._......._::;.:.·;.,;· 8 rectly adjacent to 
Maintaining trees and other vegetation along streams streams, younger, denser 
minimizes or eliminates increases in stream temperatu re forests provide high 
and provides a source of large wood which often is levels of shade that can 
needed to maintain aquatic habitat for fish. 

initial volume, and debris 
flow volume. 

• Timber harvesting can 
affect the occurrence of 
shallow, rapidly moving 
landslides on steep slopes 
with a high inherent risk of 
landslides. 

Forest management and 
soil disturbance 

Little quantitative work is 
available to analyze soil 
disturbance at a watershed or 
landscape scale. We know 
that at the site level, soil 
disturbance, especially com­
paction, can reduce forest 
growth and increase soil 
erosion. Logging practices can 
cause compaction as heavy 
equipment and logs are 
moved across the forest floor. 
Oregon's forest practice rules 
require operators to reduce 
soil disturbance during and 
after logging operations. 
Using cable yarding on 
steeper slopes, for example, 

after timber harvest to ensure 
that trees promptly reoccupy 
the land and help protect the 
soil. 

Forest management and 
streams 

We have a reasonably 
good understanding of the 
effect of forest management 
on peak flows (streamflows 
during relatively heavy rainfall 
events). Forest management 
can increase small and mod­
erate peak flows (less than or 
equal to two-year floods) in 
smaller watersheds; however, 
the majority of research indi­
cates that large peaks (greater 
than two-year floods) are not 
affected by forest manage­
ment in either small or large 
watersheds. 

Increases in stream tem­
peratures from forest manage­
ment were a concern in the 
days when logging was al­
lowed down to the edges of 
streams. For more than three 

result in relatively cool 
stream temperatures. The 
current distribution of forest 
ages across the landscape is 
different from historical condi­
tions, where mature and old­
growth forests were more 
common but generally did not 
produce the high shade levels 
associated with younger, 
denser forests. It is unknown 
how this difference might be 
affecting stream temperature 
dynamics at different spatial 
and temporal scales. 

Maintaining vegetation 
cover in riparian areas also 
helps protect aquatic habitat 
by preventing adverse levels 
of sediment from entering the 
stream. In addition, we know 
that large pieces of wood in 
forest streams are essential 
for high-quality aquatic habi­
tat. Trees and rootwads near 
the stream are more likely to 
fall in and produce high­
quality aquatic habitat than 
are trees farther away. Be­
tween 70 and 99 percent of 



large wood in forest 
streams comes from within 
50 to 100 feet, and most of 
the "key pieces"- the larg-
est ones-come from closer 
than 50 feet. Significant 
contributions of large wood 
can also be delivered to 
streams by shallow, rapid 
landslides originating in 
upland or headwall areas. 

Fire suppression 
Efforts to protect and 

manage water and soil 
resources from fire must 
take into account the dy­
namic nature of forests. 
Over the long term, wild-
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"I think there is an opportunity­
maybe a necessity- to demonstrate 
that current and future forest prac­
tices are not going to be creating 
adverse impacts. It's really a cred­
ibility question. To address this, we 
need to upgrade the research 
knowledge base to bring us into 
the next century. We're really run­
ning off results of studies that took 
place 25 and 30 years ago, when 
the forest practices and society's 
view of these systems were just 
incredibly different. So an upgrad­
ing of our understanding is really 
very important." 

- Robert Beschta, professor emeritus, 
College of Forestry, 
Oregon State University 

forest practice law. The 
timber harvested during 
that time consisted mostly 
of big, old trees. The ma­
chines were large to match 
the timber, the road system 
had to be built to handle 
heavy logs and machines, 
and, relative to current 

fires are inevitable. They 
cause significant changes in 
sediment deposition and 
streamflow, altering the con­
dition of forest soils and water 
at the watershed or even the 
landscape scale. These peri­
odic, long-term natural distur­
bances are critical in main­
taining the forest's aquatic 
habitat features over time. 

the impacts of forest practices 
on soil and water is outdated. 
Most of the watershed data 
available today comes from 
research carried out in the 
'50s and '60s, before Oregon 
enacted any comprehensive 

practices, best manage­
ment practices were poor. 
Now we are entering the 
fourth decade of forest 
practice regulations. Trees 
are smaller and more 
uniform, and the equip­
ment is much smaller and 
uses, for the most part, an 
existing road system. The 
scientists strongly recom-

mended that new research 
focused on harvest impacts 
under current practices should 
be a high priority for the Board 
of Forestry and the state 
(Figure 10). 

Fire suppression may reduce 
the risk of harm to water 
quality in the short term, but 
tire suppression without 
active management, as noted 
in Strategy F, will ultimately 
result in unnaturally intense 
fires that cause greater 
damage to soil and water. 

Data needs 
At the October 2001 

symposium, "A Landmark 
Assessment of Oregon's 
Forest Sustainability," called 
by the Board of Forestry to 
review the current state of 
scientific data about forests 
and forest management, 
several scientists observed 
that the existing literature on 

Figure 10. Distribution and relative abundance of coastal cutthroat 
trout in the North and South Forks of Hinkle Creek in the Umpqua 
River Basin. This is an example of watershed-scale data being gener­
ated through the cooperative Hinkle Creek Paired Watershed Study 
and Demonstration Area Project (Source: Gresswell, R.E., et.al.,2003). 
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side of cities with their own 
forestry ordinances. State 
policy designates the Forest 
Practices Act as the mecha­
nism for water quality protec­
tion and gives the Board of 
Forestry authority, in coordi-

things, timely reforestation to 
stabilize soils after a forest 
harvesting operation . They 
also require operators to 
minimize the amount of soil 
and logging debris entering 
waterways, and to take· par-

Relatively little compre­
hensive monitoring is being 
done on the condition of soil 
and water resources. Proto­
cols have been developed to 
measure some aspects of soil 
and water conditions , but 
there is no system that can 
generate comprehensive 
information on multiple 
questions on a broad 
landscape scale. Collabo­
ration among forestry 
scientists, government 
agencies, and private 
organizations will be a 
critical in developing a 
cost-effective monitoring 

"Mimicking disturbance regimes is 
how you move into the fature with 
regard to protecting riparian re­
sources along major rivers. We need 
to be thinking about the dynamic 
disturbance regimes that created 
these forests and their riparian 
systems, rather than Jocking up a 
place or a thing at this time. " 

ticular care in harvesting 
and road building to 
minimize disturbance to 
the ground, especially on 
steep slopes. 

Operators must main­
tain buff er strips of trees 
and other vegetation within 
a certain distance of most 
streams to promote ma­
ture-forest conditions in the 
riparian zone, to help keep and research system . 

What is being done to 
protect soil and water qual-

0 h 1';» l .. y. 

State and federal protec­
tion measures 

The Oregon Forest Prac­
tices Act was enacted in 1971 
to regulate forest practices fo r 
the protection of all resources, 
including soil and water, on 
non-federal forestlands out-

Collaborative efforts by state and 
federal agencies, private land­
owners, private nonindustrial 
forestland owne rs, and others 
have been a hallmark of the 
success of the Oregon Plan. 
Examples of restoration work 
include surveys of forest roads, 
culvert and fish passage improve­
ments, and life-cycle monitoring 
for coho salmon and steelhead in 
coastal watersheds. 

- Robert Beschta, professor emeritus, 
College of Forestry, 
Oregon State University 

nation with the Environmental 
Quality Commission, to estab­
lish best management prac­
tices to ensure that water 
quality is protected. 

The forest practice law 
addresses the protection of 
soil resources through a 
number of regulations. These 
require, among many other 

the water cool, and to help 
keep sediment from entering 
the stream. The forest practice 
rules also restrict the applica­
tion of chemical herbicides and 
fertilizers near forest streams. 

On federal forestlands, the 
regional Northwest Forest Plan 
and the plans of individual 
national forests and Bureau of 
Land Management forests are 

Local/city/ county 

Private 
nonindustrial 

forestland 

Other 
Citizen groups 

Private industrial forestland 

Figure 11. Restoration investments by land ownership, 1997-2001 
(source: Oregon Watershed Enhancement Board). 
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Figure 12. Improving habitat in forest streams 
(Source: Oregon Watershed Enhancement Board) 

The more than $70 million spent by private landowners and the state 
since the Oregon Plan began in 1997 has resulted in thousands of 
miles of roads surveyed, improved, or vacated. Fish passage has been 
enhanced by culvert improvements and the placement of instream 
structures. 

Private Forest State Forests 
Landowners 

Years 2000-2002 2000-2002 

Miles of road surveyed 

Miles of road vacated, 
closed or relocated 

Miles of road 
improvements 

Number of peak flow 
improvements 

Number of surface 
drainage improvements 

Number of stream 
crossings and culverts 

lnstream wood 
placement projects 

the primary mechanisms for 
ensuring soil and water quality 
protection consistent with the 
federal Clean Water Act. 

Measures under the Oregon 
t~Ian for Sabnon an<i Water­
sheds and other voluntary 
efforts 

2,333 83 

217 37 

1,042 392 

3,298 546 

7,402 1,221 

502 60 

125 32 

roads so that landowners can 
take action to reduce the 
amount of sediment they 
produce. Road repairs con­
ducted as part of this project 
improve fish passage, reduce 
the potential for washouts and 
landslides, and reduce the 
delivery of surface erosion to 
streams. 

such as voluntarily retaining 
additional trees along streams 
(Figures 11 and 12). Finally, 
incentive programs such as the 
Conservation Reserve En­
hancement Program support 
efforts to establish riparian 
forests on agricultural lands. 

What are the major issues 
surrounding soil and water 
quality? 

Because of a belief that 
forest management inevitably 
harms watershed health, man­
agement is often restricted in 
watersheds that provide drink­
ing water. Such restrictions can 
lead to unintended and adverse 
consequences. The ability to 
actively manage forested 
watersheds, including those 
that supply drinking water, is 
often critical in maintaining 
both healthy forests and high­
quality watersheds. To sustain 
the health of our forests and 
watersheds in the future, we 
must increase the ability of 
public forest managers, private 
landowners, and communities 
to address forest-related water 
issues and to manage, protect, 
and enhance forests for water 
supply, water quality, and 
watershed health. 

Oregon has as yet no com­
prehensive riparian or 

Many forest roads built 
before forest practice regula­
tion pose a risk to water 
quality from sediment and 
soil erosion. Industrial 
forest landowners and 
state forest managers are 
implementing a voluntary 
program called the "Road 
Hazard Identification and 

"There is a huge amount of voluntary 
work going on that's not driven by 
incentives, not driven by economics, 
but driven by people wanting to do 
what's right. " 

stream corridor manage­
ment policy or program. 
The various state pro­
grams that influence the 
management and use of 
riparian areas were cre­
ated to achieve a variety 
of objectives, and their 
efforts today· are not Risk Reduction Project" to 

identify and address sediment 
risks from roads. The program 
identifies the most troublesome 

- Bi ll Arsenault, Committee for Family 
Forestlands member and family 
forest landowner 

Individual forest landown­
ers are taking other initiatives 
beyond what the law requires, 

always well coordinated. In 
order to achieve water quality 
and aquatic habitat objectives 



across Oregon, riparian areas 
will need to be protected and 
enhanced not only on forest­
lands but on other lands as 
well. 

Because riparian protection 
standards on forestlands are 
generally more protective than 
those covering other land uses, 
the policy of ORS 527. 714 
becomes important in consid­
ering future changes to riparian 
protection policy on forest­
lands. ORS 527.714 requires 
that any benefits achieved by 
adopting more protective 
riparian standards through 
regulation be in proportion to 
the degree that the existing 
practices of forest landowners, 
as a whole, are contributing to 
the overall resource concern 
that the standards are intended 
to address. 

What are the key 
interactions of this 
strategy with other 
strategies? 

Protecting, maintaining, and 
enhancing soil and water 
resources affects, and is af­
fected by, other strategies and 
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policies for managing Oregon's 
forests. Here are some ex­
amples of these interactions: 

• Forest soils, riparian areas, 
and aquatic areas provide 
habitat for diverse plant and 
animal species. Productive 
soils and functioning water­
ways are a basic foundation 
for providing native plant 
and animal habitats. 

• Loss of forestland to other 
land uses directly reduces 
the amount of forested 
watersheds and potentially 
increases the intensity of 
management on remaining 
forests. 

• Resource loss from fire, 
insects, and disease can 
cause a temporary change 
in sediment and stream­
flow dynamics at a water­
shed scale. 
Changes in forest health 
that influence the types of 
tree and plant species in 
and around riparian areas, 
such as invasions of non­
native plant species, can 
lead to changes in the 
riparian functions that 
influence water quality and 
aquatic habitat. 

• Forest soils can store sig­
nificant amounts of carbon, 
and forest practices may 
potentially affect this stor­
age capability. 

What are potential 
indicators to measure 
progress toward 
accomplishing this 
strategy? 
1. Area and percent of forest­

land with significant soil 
erosion 

2. Percent of water bodies in 
forest areas and other land 
uses with significant vari­
ance of biological diversity 
from the historic range 

3. Percent of forest waterways 
with significant deviations 
frrom normal in pH, levels of 
dissolved oxygen, levels of 
chemicals, sedimentation, 
or temperature 
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Background on Strategy E: 
Contribute to the conservation of diverse native plant and animal populations 
and their habitats in Oregon's forests 

What do we mean by 
"diverse native plant and 
animal populations and 
their habitats?" 

T he scientific term for 
this concept is "biologi­

cal diversity," which means 
having various kinds and 
types of living organisms. 
Managing for biological This oak sava~na n:ar Eugen~ is one forest hab'.tat 
diversity requires maintain- type that rec:1ves little atte~t1on u.n?er Oregon s. 
. . . . plant and animal conservation policies. Meanwhile, 
mg a d~vers1ty of habitats and vast areas of other forest habitat types have been set 
ecological processes at aside in federal reserves. 

iWh . h . [ ~ 1s t e conservation 
i of native forest plants and 
] animals and their habi-
~ tats important? 
! Oregonians value native 
~ forest plants and animals 
} for the economic, scientific, 
~ educational, cultural, 
~ recreational, and aesthetic 

values that they provide. 
Maintaining healthy forest 
habitat and healthy native 
plant and animal commu-
nities is essential to eco­
nomic vitality and environ­

various spatial scales, from 
entire landscapes to specific 
localized habitats (Figure 13). It 
also includes understanding 
individual species populations 
and the genetic diversity of 

these species. The concept of 
biological diversity is necessar­
ily very broad and therefore 
difficult to measure directly. 

mental quality of life. In addi­
tion, the federal Endangered 

0 Douglas Fir 

0 Douglas Fir Dominant I Mixed 

0 True Fir I Mt. Hemlock 

0 Ponderosa Pine 

Lodgepole Pine I Subalplne Fir 

• Northeast Oregon Mixed Conifer 

D Western Mixed 

• Deciduous 

D Shrub I Regenerating Forest 

D Non-Forest 

• Water 

DATA SOURCE: 
Oregon Dept of Fish and Wildlife 1993 

Figure 13 Oregon forest types 
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Species Act and other federal 
and state regulations require 
biological resource issues to be 
addressed. 

Human activities can 
reduce, maintain, or enhance 
biological diversity. Both 
natural disturbances and 
human actions can affect 
biological diversity and need 
to be considered collectively 
to assess whether native 
plant and animal populations 
and their habitats are being 
adequately protected, main­
tained, and enhanced in 
Oregon's forests. 

lVhat characteristics of 
Oregon's forests affect 
native plants and animals 
and their habitats? 

Stand age and structural 
composition are key forest 
characteristics that affect 
biological diversity. Since some 
plants and animals pref er 
young-forest conditions and 
others prefer older-forest 
conditions, a healthy, diverse 
forest landscape will be a 
mosaic of many different stand 
ages and structural compo­
nents of native forest plants at 
appropriate scales. 

Natural disturbances such 
as fire, wind, floods, landslides, 
insects, and diseases frequently 
alter these characteristics. 
Natural disturbance sometimes 
results in the conversion of 
older-forest stages to younger­
forest stages, often with some 
remaining older-forest ele­
ments such as dead standing 
trees (snags) and fallen trees 
and logs (down wood) still 
present. These disturbances are 
vital processes of ecosystem 
renewal, creating pulses of 
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nutrients and reorganizing 
ecosystem structures and 
processes. 

"I know that we don't want to be 
species-specific in protecting 
wildlife, but at the same time, if 
we're not looking at some of the 
species and what they actually 
need, then we also could be 
asking people to do a lot with 
almost no gain or measurable 
objectives." 

- Sybil Ackerman, 
conservation director, 
Audubon Society of Portland 

The scale at which biologi­
cal diversity is assessed is 
important. Some elements of 
biological diversity are best 
understood on a larger scale, 
that of watershed, basin, or 
region. The amount, size, and 
location of plant communities 
and the diversity of forest 
successional stages are impor­
tant large-scale factors affect­
ing biological diversity. The 
condition of plant communities 
across the landscape can be an 
index to the condition of indi­
vidual species within them. For 
example, the abundance and 
vigor of certain plant communi­
ties can give better clues about 
the abundance and vigor of 
lichens, fungi, and inverte­
brates than can smaller-scale 
studies of individual species. 
Similarly, wildlife habitat types, 
areas of the landscape charac­
terized by particular vegetation 
patterns, are used to determine 
the amount, diversity, and 
condition of wildlife habitat at 
these large scales. 

Smaller scales are better for 
measuring some characteris­
tics. Individual forest stands or 
even smaller sites such as 

patches of streamside vegeta­
tion, shrub communities, 
snags, wood on the forest floor, 

cavities in dead trees, and 
hardwood trees are key fine­
scale habitat elements. In 
addition, some wildlife species 
need special habitat elements 
such as springs, rock out­
crops, caves (bats, for ex­
ample), and talus slopes 
(mountain goats) . 

What do we know about 
native Oregon forest plants 
and animals and their 
habitats? 

The following list summa­
rizes some key information 
about the current status of 
native forest plants and ani­
mals and their habitats in 
Oregon: 
I. Because of the history of 

economic benefits derived 
from sustainably managing 
forests for commercial uses, 
combined with land use 
planning and forest practice 
laws, Oregon has been very 
successful in maintaining its 
forest land base. 

2. The number of large, older 
trees in Oregon's forests has 
been decreasing, but 
changes, primarily in federal 
land management policies, 
could cause it to increase 
significantly in the future. 
For example, computer 
modeling studies suggest 
that the amount of older 
forests (200 years or older) 
in the Oregon Coast Range 
probably varied from 
approximately 24 percent 
to 73 percent coverage of 
the landscape prior to 
European settlement. 
Current old-growth levels 



are at about five percent; 
late-successional forests 
(80 to 200 years old) cover 
about 11 percent of the 
Coast Range. It is conceiv­
able that coverage of old­
growth forests in the Coast 
Range could return to 
presettlement levels as 
federal forest stands ma­
ture under existing man­
agement plans. 

3. Oregon has lost more than 
so percent of its historical 
bottomland hardwood 
forests from conversion to 
agriculture, urbanization, 
and invasive exotic plants. 

4. Restrictions or prohibitions 
on timber harvesting and 
other human activities 
currently exist on approxi­
mately one-third of 
Oregon's 28 million acres 
of forest. 

5. Timber harvesting and fire 
suppression are altering 
forest s tructural diversity 
and stand age classes in 
different ways than 
would occur through 
natural disturbances such 
as wind, fire, and disease. 

6. Roughly 77 percent of 
Oregon's forestland is at 
risk of losing key ecosys­
tem components from 
uncharacteristic wildfire. 
Thirty-five percent is at 
high risk, while 42 per­
cent is at moderate risk. 
Forests at risk include 
areas of federal forest­
land allocated to reserves 
for protection of ecologi­
cal values, such as late­
successional reserves. 
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7. Forest management in 
areas of western Oregon 
may be reducing the 
amount of young-forest 
types (successional stages) 
containing shrub commu­
nities, remnant snags, and 
down wood, which are 
important for some wildlife 
species. 

8. Management activities 
have had a negative effect 
on certain native forest­
dependent plants and 
animals and a positive 
effect on others. 

9. Invasive non-native plants 
are changing Oregon 
forestlands, sometimes 
irreversibly damaging 
native plant and animal 
populations. 

1 o. Oregon does not have 
adequate information 
regarding wildlife popula­
tion trends and changes in 
the geographic ranges of 
wildlife species. 

How do current 
government policies 
affect Oregon's native forest 
plants and animals and 
their habitats? 

Although government 
policies affect forest plants and 
animals in many ways, Oregon 
does not have an integrated set 
of policies to address this topic 
across all land uses. Individual 
agencies address individual 
aspects of plant and animal 
population and habitat conser­
vation, but Oregon has no 
comprehensive policy to ensure 
that biological diversity goals 
are being met through the 
combined management objec­
tives of Oregon's public and 
private forest landowners. 

In 1993, the Oregon Depart­
ment of Fish and Wildlife pub­
lished the first statewide Or­
egon Wildlife Diversiw Plan. The 
goal of the plan is to maintain 
Oregon's wildlife diversity by 

protecting and enhancing 
populations and habitats of 
native wildlife at self-sustain­
ing levels throughout natural 
geographic ranges in Or­
egon. This plan is being 
implemented through the 
agency's Wildlife Diversity 
Program; however, budget 
reductions have greatly 
reduced the capacity of the 
agency to implement the 
program. 
Oregon's land-use planning 

laws, particularly Goal 5, 15 

~ provide processes for local 
~ governments to address how 
~ some biological resources 
s are protected from develop­
~ ment, but protection policies 

1s Goa l 5 is o ne of 19 statewide land-use planning goa ls. It addresses the protection of resources such as wetlands, 
riparian (strea mside) corridors, wild life habitats, ope n spaces, and scenic and h istoric areas. 



differ for forest, agricul­
tural, and developed lands. 
These policies are not 
coordinated or based on a 
common, comprehensive 
set of biological data. 16 

Even on forestlands, poli­
cies vary widely, from 
reserving areas from fur­
ther human disturbance, to 
active management that 
retains desired proportions 
of forest s tructures over 
time at a landscape or 
ownership scale, to protec­
tion of unique individual sites 
such as threatened and endan­
gered species habitat and 
streamside (riparian) areas, to 
mandating the retention of 
specific habitat structures and 
avoiding harm to certain plants 
and animals. 

The Board of Forestry has 
an important role in contribut­
ing to the conservation of 
diverse native forest plants and 
animals and their habitats. 
Private forest landowners are 
required to protect certain 
habitat elements by comply­
ing with the Oregon Forest 
Practices Act, which is the 
tool for ensuring that signifi­
cant Goal 5 resources are 
protected on forestlands. The 
Board of Forestry adopts 
forest practice rules to ensure 
that the "overall mainte­
nance" of fish and wildlife is 
provided, while also provid­
ing specific protection to 
certain designated fish and 
wildlife habitat features.17 

The board also plays a 
role through its oversight of 
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in a functional arrange­
ment that provides envi­
ronmental, economic, and 
social benefits. These 
include not only habitat for 
native plants and animals, 
but also sustainable timber 
harvests and local govern­
ment revenue, a landscape 
that contributes to healthy 
aquatic systems, and a 
forest that provides for 
diverse recreational oppor­
tunities. Similar manage-

Ph010 by Mike M cMurray ment plans are in place for 
state-managed forests. ln 2001, Oregon's other state-managed 
the board completed the six- forests . 
year public process of revising Different forest ownerships 
the Northwest Oregon State can play different roles in 
Forests Management Plan, providing a wide range of plant 
which provides management and animal habitat conditions. 
direction for more than 615,000 Within the regulatory limits of 
acres of state forestland in the Forest Practices Act, private 
northwestern Oregon, located lands are managed to meet 
in 12 counties. The plan uses individual landowner objec-
an approach called structure- tives, which often means their 
based management, which is emphasis is on timber produc-
designed to produce and main- tion (wood production forests) . 
tain an array of forest stand Most forests currently managed 
structures across the landscape specifically for species conser­

"From a sustainability standpoint, 
you can argue that these different 
approaches to biodiversity really 
are a way of spreading risk. We 
don't have all the answers. No one 
owner has all the answers of how 
to do this. This mix of ownerships 
I think is a wonderful experiment. 
If we follow up with monitoring 
and evaluation, it's really a great 
opportunity to learn about the 
effects of different forest manage­
ment practices." 

- Thomas Spies, research forester, 
Pacific Northwest Research 
Station, USDA Forest Service 

vation (reserved forests) are 
in reserves on federal forest­
land. Thus most older forest 
structures are on federal 
land, while mostly young 
and mid-aged forests are on 
private land. State forests are 
managed to provide a range 
of stand ages and structures, 
in part to meet biological 
diversity objectives (multiple­
resource forests) . The variety 
of forest types is expected to 
enhance native plant and 
animal habitat, but this 
expectation is not proven, 

16 Two programs, the Oregon Biodiversity Project, published by Defenders of Wildlife, and the Oregon Gap Analysis, 
conducted by the Oregon Natural Heritage Program, are major steps toward this goal. 
17 ORS 527.710. 



because we have as yet no 
complete assessment of 
the conditions and trends 
of native plants and ani­
mals and their habitat. 

Restrictions or prohibi­
tions on timber harvesting 
and other human activi­
ties currently exist on 
approximately one-third 
of Oregon's 28 million 
acres of forest. Many of 
those acres are in federal 
reserves designed to pro­
tect biological diversity and 
water quality. These federal 
reserves are concentrated 
in three of the 20 habitat 
types in Oregon and are 
primarily located along the 
western slopes of the 
cascade Mountains (Figure 
14). Their location is die-
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"I wony about discussions tha~ lead to 
a public perception that th~re 1s a lot 
wrong out in the forests without 
knowing that is the case. We should 
be careful about rushing to solutions 
when we are still in an assessment 
stage. Even if we believe some things 
are wrong, we shouldn't jump .on 
eve.zy issue and assume eve.zy issue 
has a problem. If we move too 
quickly, without completing a_dequate 
assessments, collaborators will step 
away from each other, and we'll lose 
public support. Though we need t? 
recognize the problems that do eXIst, 
moving too quickly, before adequate 
assessments are completed, will cause 
potential collaborators to step away 
from each other and will further erode 
public support." 

-- Jennifer Phillippi, treasurer, 
Rough & Ready Lumber Co. and 
president, Perpetua Forests Co. 

, ~ 

Figure 14. Habitat protection on Oregon's forestlands. 

tated by federal ownership 
and may not be the high­
est-priority areas for the 
conservation of forest plant 
and animals. As a result, 
some habitat types may be 
over-represented and 
others may be under­
represented in the current 
system of reserves and 
other protection and con­
servation strategies. In 
addition, reserve strategies 
currently do not address the 
potential for natural distur­
bances, through which 
Oregon's forests have 
evolved and to which they 
are adapted. 

Environmental regula­
tions also have an influ­
ence on the conservation 
of forest plants and ani-

D Non-Forest 
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CJ Multiple Resource Forest 

D Wood Production Forest 

; • Water 

NOTE: Residential Value Forests 
are not highlighted 



mals. Sometimes these regula­
tions have unintended effects. 
For example, the federal En­
dangered Species Act is in­
tended to provide a framework 
to help people to identify spe­
cies that are in danger of be­
coming extinct, understand 
why that is happening, and 
provide mechanisms to protect 
and enhance such species 
populations. However, if a 
forest landowner creates habi­
tat suitable for threatened or 
endangered species, and then 
such a species occupies the 
site, Endangered Species Act 
regulations may severely re­
strict future economic use of 
the forestland without compen­
sation to the landowner. This 
risk may create a strong eco­
nomic disincentive to create or 
maintain such habitat and an 
incentive to change the land 
use. 

Oregon needs to conduct a 
comprehensive, scientifically 
and politically accepted assess­
ment of native forest plant and 
animal population and habitat 
conditions, trends, and associ­
ated risks across all land uses. 
The assessment would increase 
our knowledge of the dynamics 
of habitat ranges and popula­
tion status of Oregon plant and 
animal species and help 
policymakers evaluate alterna­
tive strategies to manage native 
plant and animal species and 
their habitats. Such a statewide 
assessment will be a significant 
technical, financial, and politi­
cal challenge. A focus on 
vascular plant species and 
vertebrate animal species 
would make the assessment 
more feasible. 

Climate change, invasive 
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plants, and population growth 
make it impossible to manage 
Oregon's forests as they existed 
before European settlement, 
even if this were a desired 
public policy. But Oregonians 
can better understand the 
biological diversity of all of 
Oregon's lands, and we can 
develop policies that balance 
statewide goals and priorities 
for the protection, mainte­
nance, and enhancement of 
ecosystems and plant and 
animal species with other 
environmental, economic, and 
social needs. 

What are the key 
interactions of this strategy 
with other strategies? 
• Any loss of forestland to 

other land uses directly 
reduces the amount of 
available plant and wildlife 
habitat and potentially 
increases the intensity of 
management on remaining 
forests. Forests managed for 
wood production provide 
many more plant and 
wildlife benefits than most 
forestlands converted to 
non-forest uses. 

• Under a continuation of 
current policies on federal 
and private lands, the 
amount of older forests in 
Oregon will increase from 
current levels. This increase 
will occur almost entirely on 
federal lands. At the same 
time, private forestlands will 
tend to remain in younger 
age classes as a result of 
timber management. 

• Many of the current federal 

forest reserves, particularly 
in eastern and southwestern 
Oregon, are in areas where 
the natural fire regimes have 
been moderately or severely 
altered. Some forests and 
wildlife habitats within these 
reserves are in jeopardy of 
uncharacteristic stand­
replacement fires. 

• Invasive non-native plants 
threaten the native plant and 
animal diversity of Oregon's 
forests. 

• Long-term investments in 
forest resources are needed 
to maintain abundant fish 
and wildlife populations, 
biologically rich forests, and 
the significant social and 
economic benefits they 
provide. Clear and compre­
hensive plant and animal 
conservation policies that 
equitably address all land 
uses can provide greater 
certainty for forest landown­
ers when making investment 
decisions. 

• Changes in global climate 
may affect the viability and 
distribution of native Oregon 
plant and animal species. 

What are potential indicators 
to measure progress toward 
accomplishing this strategy? 
1. Forest area by ecological 

type 
2. Area of forest types by 

successional stage 
3. Area by forest type in pro­

tected area categories 
4. Status and population levels 

of rare, sensitive, threatened, 
or endangered native plants 
and animals 
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Background on Strategy F: 
Protect, maintain, and enhance the health of Oregon's forest ecosystems, water­
sheds, and airsheds within a context of natural disturbance and active management 

What is a healthy forest? 

F orest health is a social 
value based on both 

public perception and 
scientific information. We 
define a healthy, vital 
forest landscape as one 
that maintains its func­
tions, diversity, and resil­
iency within the context of 
natural disturbances and is 
capable of providing 
people with the array of 
values, uses, and products 
desired now and in the 
future. Forests are "un­
healthy" when potential 
disturbances, such as fire 
or pest outbreaks, are 
unusually frequent, severe, 
or widespread and when 

breaks, and diseases. 
Prior to European settle­
ment, natural distur­
bances created a range of 
forest types, age classes, 
and structures across the 
landscape. Native Ameri­
cans regularly set fire to 
assist in hunting game 
and to produce certain 
edible vegetation, and for 
other reasons. It has been 
estimated that fires 
burned approximately 
790,000 acres annually; 

,... however, we have no 
j estimate of the amount of 
~ presettlement acreage 
~ affected by insect out-
~ breaks, diseases, and 
~ storm damage. It is 

Today, many forests in Oregon are more susceptible 
to catastrophic fire and insect and disease problems 
than those that existed before European settlement. 

the desired outputs such as 
wood fiber, special forest 
products, and recreational 
opportunities cannot be pro­
vided or sustained. We view 

known that disturbances 
such as windstorms or 
insect and disease out­
breaks often set the stage 
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to unhealthy ones because 
they are resilient and because 
they are capable of providing 
the goods, values, services 
and habitat upon which hu­
mans and plant and animal 
species depend. 

Perceptions about forest 
health have evolved from a 
focus on preventing tree death 
from insects, disease, or 
wildfire to a concept of "forest 
ecosystem health" that ties 
together physical, terrestrial, 
aquatic, and human aspects of 
the landscape. The ecosystem 
concept also recognizes that 

forests are dynamic and that 
disturbance is an important 
element in maintaining de­
sired forest conditions. In this 
document, policies for pro­
tecting, maintaining, and 
enhancing the health of forest 
aquatic and riparian systems 
are more thoroughly dis­
cussed under Strategy D. 

What is known about major 
disturbances affecting forest 
health? 

Oregon's forests are 
shaped by natural disturbance 
in the form of fire, storms, 
climate change, wildlife, 
volcanic activity, insect out-

for large-scale wildfires. 
Eu10µean seLlk.:ii tc!ll 

changed the pattern of distur­
bances on Oregon's forest 
landscapes. Most natural 
disturbances were seen as 
undesirable because they 
detracted from settlers' uses 
of and products from the 
forest. New sets of human­
caused disturbances were 
added to the mix, and the 
natural disturbance pattern 
was greatly modified. Among 
the changes introduced by 
European settlement were 
suppression of wildfire; elimi­
nation of Native American 
burning; introduction of inva-



sive non-native plant and 
animal species; land manage­
ment activities such as live­
stock grazing, timber harvest, 
land clearing, and burning for 
agriculture and urban use; air 
pollution; and road building. 
The following passages dis­
cuss some of the major natu­
ral and human-caused distur­
bances affecting Oregon's 
forests. 

Climatic and geological 
disturbance 

Infrequent climatic and 
geological disturbance pro­
vides an important context for 
forest health. Short- and long­
term climatic cycles influence 
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the frequency and severity of 
disturbances such as fire and 
windstorms. Climatic changes 
are usually relatively slow, 
while geological events can be 
sudden and cataclysmic. The 
vegetation types now covering 
Oregon are relatively recent, 
having occupied Oregon since 
the end of the most recent 
glacial period ( 13, 000 years 
before the present). During 
previous warmer climatic 
periods, species such as red­
wood spread much farther 
north from where they now 
exist. Cataclysmic events such 
as lava flows and the Lake 
Missoula floods have modified 
soils and vegetation in signifi-

Figure 15. Current fire condition classes. 

cant ways. For example, 
Willamette Valley ponderosa 
pine may be a product of the 
Lake Missoula floods. 

Fire 
The range of natural fire 
regimes in Oregon reflects 
current climatic, vegetative, 
and geological conditions. In 
moister regions, the return 
interval between wildfires (the 
fire frequency) may be 200 
years or more, and the fires 
tend to be large, stand-replac­
ing events. In drier regions, 
fire may come as frequently as 
every 10 to 15 years, often 
burning with low intensity, but 
not always; fires in some stand 

•, 

D Fire Regime Within or 
Near Historical 

D Fire Regime Moderately 
Altered 

• Fire Regime Significantly 
Altered 

.$} ·, D Non-Forest 

i • Water 

SOURCE: USFS Fire Sciences 
Laboratory 



types (for example, lodgepole 
pine) are more often stand­
replacing events. Much of 
Oregon's forest in the drier 
regions is characterized by fire 
return intervals of 35 to 100 
years, and by a range of fire 
intensities. 

During the 201h century, the 
suppression and prevention of 
wildfire became an important 
role of government for the 
purpose of protecting property 
and conserving existing forest 
values. Fire prevention and 
suppression changed the 
na ture of forest structure 
and wildlife habitat across 
fairly significant portions of 
the forest. However, begin­
ning in the 1960s, landown­
ers, governments, and the 
scientific community began 
to recognize tha t attempting 
to prevent and suppress all 
forms of natural disturbance, 
particularly fire, was chang­
ing tree stocking levels, 
forest species composition, 
and fuel loading on many 
forests. 

Today, almost a century 
of fire suppression in Or­
egon , coupled with reduced 
vegetation management on 
federal lands in recent years, 
has produced forests that are, 
across the landscape, more 
susceptible to catastrophic fire 
and insect and disease prob­
lems than those that existed 
before European settlement. 
Fire prevention and suppres­
sion without vegetation man­
agement to remove fuels will 
result in more uncharacteristic 
stand-replacing wildfires, 
particularly in eastern and 
southwestern Oregon. These 
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wildfires will be more difficult 
and expensive to control (Fig­
ure 15). 

Insects and disease 
Outbreaks of native forest 

insects such as the Douglas-fir 
tussock moth or western 
spruce budworm get relatively 
more public interest than forest 
diseases, though diseases kill 
or damage more trees and thus 
have a more significant effect 
on timber management. The 
aggressive fire-suppression 

"The management approach 
currently being applied across our 
nation's western federal forests is 
unlikely to be sustainable in the 
long run. If we continue the 
current passive management 
approach, forest health conditions 
can be expected to deteriorate, 

Tintber1t1anagetnent 
Most private forests and some 
public lands have been inten­
sively managed for timber for 
decades. On these lands, har­
vesting is now the most fre­
quent disturbance event. In 
addition to harvesting trees and 
modifying vegetative succes­
sion, timber harvest and road­
building can, in some in­
stances, affect the timing, 
frequency, and intensity of 
disturbance events such as 

shallow, rapid landslides 
(see Strategy D). 

and forests will continue to be 
subject to high-severity wildfires, 
with accompanying damage to 
watersheds, fish and wildlife 
habitat, homes, and communities." 

Forest roads, power lines, 
and rights-of-way also 
change disturbance patterns 
by allowing access to the 
forests, which can result in 
more human-caused wild­
fire ignitions and increase 
the spread of exotic plants. 
However, roads provide 
necessary access to forests 
for fire suppression or 
restoration-oriented man­
agement activities. 

- Stephen Fi tzgera ld, 
associate professor, 
College of Fo restry, 
Oregon State University 

policy has created conditions 
that favor increased insect and 
disease outbreaks. Overstocked 
stands grow less vigorously 
and become increasingly 
susceptible to pest infestations. 
Changes in species composi­
tion from fire suppression also 
make stands more susceptible 
to root diseases and stem 
decays. Increased tree death 
from insect and disease infesta­
tions and other agents over the 
last two decades has increased 
the potential for catastrophic, 
stand-replacing fires. 

Stands with a mix of species 
that approximates the 
composition of native for­
ests are usually more resil-

ient to insects and diseases 
than single-species stands. 
Stands with species that are not 
genetically well adapted to the 
site or to the local climate are 
also more susceptible to insect 
and disease outbreaks. 

In western Oregon, coastal 
clearcuts often have been 
replanted with Douglas-fir on 
sites previously stocked with 
western hemlock and Sitka 
spruce. This has resulted in a 
severe problem with Swiss 
needle cast disease. Native root 
diseases also spread in areas 
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animals and to provide 
an additional economic 
incentive to retain low­
productivity private 
forestlands in forest use. 
However, intensive, 

~ poorly managed live­
~ stock grazing dating 
~ back to the late 1800s 
~ has eroded streambank 
>. 

planted to poorly 
adapted species. Plant­
ing root disease-resis­
tant or -tolerant species 
and using local seed 
sources can reduce 
insect and disease 
damage and also con­
tribute to native plant 
and animal habitat. 
Surveys show that 
landowners are begin­
ning to plant a mix of 
tree species better 
adapted to local sites. 

~ cover, increased the 
f. encroachment of juniper 

Scotch broom is rapidly spreading throughout western Oregon forest into rangelands, 
forest and agricultural lands. In the future, invasive non-native and contributed to the 
plants, an imals, and diseases may become the dominant threat spread of invasive non­
to Oregon's native forest plants and animals. 

native plants. In eastern Oregon, 
Wildlife and livestock 
management 

Native animals such as 
deer, elk, and beaver can be 
natural disturbance agents in 
some areas of the forest. Usu­
ally such disturbances are 
minor or localized, but that is 
not always the case. Today in 
the northeastern United States, 
foraging by unusually high deer 
populations is altering the plant 
species composition of the 
region's forests in undesired 
ways. 

Livestock grazing can be 
managed to emulate distur­
bances from foraging by native 

Land conversion 
While management for 

timber or grazing may modify 
natural disturbance regimes, 
land conversion for urban and 
agricultural uses is the ultimate 
disturbance, because the site 
no longer returns to forest. The 
amount of forestland conver­
sion was significant during 
settlement, but Oregon's land­
use system now limits such 
changes (see Strategy C). 

intense fire suppression and the 
harvesting of larger, higher­
value ponderosa pine and 
western larch over the last 
century have changed forest 
conditions significantly from 
those that existed in the 1800s. 
Some stands are now domi­
nated by densely stocked, and 
generally smaller, shade­
tolerant true firs and Douglas­
firs, which are less fire-resistant 
and more susceptible to root 
diseases and stem decays than 
ponderosa pine and western 
larch. This shift in species 
composition and stand struc­
ture has increased tree death 
and caused heavy accumula­
tions of highly fire-prone 
vegetation. The resulting 
insect epidemics and 

Invasive non-native species 
In the last century, the 

introduction of non-native 
pathogens, plants, and insects 

has impaired forest health 
in Oregon. White pine 
blister rust, for example, "Probably the biggest overriding 

threat to our forests from a forest 
health standpoint is the introduction 
of non-native organisms. The irony 
of the situation is that while we in 
the forest community have the most 
to Jose with such an occurrence, we 
have not been as actively involved 
as we should in seeking possible 
solutions or preventing these kinds 
of introductions." 

wildfire, along with timber 
harvesting, have led to 
dramatic declines in stand­
ing timber volumes on 
affected private lands, and 
possibly to increases in 
understocked areas in what 
were previously productive 
forest stands. Other for­
ested areas remain highly 
overstocked. 

has virtually eliminated 
western white pine from 
areas in the Coast Range 
and Cascades. Insect and 
disease introductions 
during the last century 
that have had significant 
impacts on the forest 
ecosystem also include 
Port-Orford-cedar root 
disease and balsam 
woolly adelgid. Eradicat-

- Alan Kanaskie, forest pathologist, 
Oregon Department of Forestry 



ing an established population 
of European gypsy moth 
during the 1980s required an 
effort costing millions of 
dollars. 

The recent detection of 
sudden oak death disease in 
southwestern Oregon exposes 
a new threat to several impor­
tant tree and shrub species. 
The introduction and spread of 
invasive plants like Scotch 
broom, gorse, English ivy, and 
Himalayan blackberry to for­
estland poses an indirect 
threat. These non-native 
plants typically reduce native­
plant diversity on a site and 
prevent or delay the regenera­
tion of trees. 

Increased commerce a 
mild climate, and a continuous 
influx of people make western 
Oregon particularly vulnerable 
to the introduction and estab­
lishment of exotic insects 
pathogens, and plants. In~ 
creasing levels of international 
and interstate trade in logs and . 
wood products, in particular, 
make it likely that new pests 
will be introduced in the fu­
ture. The introduction of exotic 
insects and diseases is increas­
ingly becoming a serious 
threat to the health and vitality 
of forest ecosystems. 

The first lines of defense 
against non-native species are 
programs to detect, monitor, 
and eradicate them and pre­
vent further introductions. 
When exotic plant diseases 
become established, breeding 
programs for disease resis­
tance may become critical to 
the survival of native tree 
species. 
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Air pollution 
Urban and suburban devel­

opment to accommodate 
Oregon 's growing popula tion 
will continue to be a threat to 
the state's air quality. Visibility 
and air quality in forest areas 
is degraded not only by pre­
scribed fires and wildfires but 
also by air pollution from 
factories, vehicles, 
woodstoves, agricultural 
burning, and other non-forest­
related sources. Prescribed 
fire can be used to achieve 
desired future conditions in 
many of the state's forest 
types. However, for it to be 
successful, very large acre­
ages need to be burned annu­
ally, particularly in eastern 
and southwestern Oregon. It 
may be increasingly difficult in 
the future to make this strat­
egy available to forest land­
owners and also meet air­
quality requirements for ur­
ban, rural, and forest areas. 

Air-pollution damage to 
vegetation is an important 
indicator of forest ecosystem 
health, but one that has so far 
had littie impact here. Oregon 
has only recently documented 
air-pollution impacts to sensi­
tive lichen species downwind 
of major urban areas. Because 
of a relatively small urban 
industrial sector in the region 
and dominant marine air 
currents passing over Oregon 
from the west, our forests 
have had little exposure to 
airborne pollutants, compared 
to other areas of the country 
and the world. However air­
pollution effects on f ore~t 
vegetation will probably 
increase with Oregon 's popu-

lation and may also result 
from increasing industrial 
emissions originating in other 
parts of the world. 

How do current government 
policies affect the strategy 
of protecting, maintaining, 
and enhancing forest 
ecosystem health? 

The Oregon Department of 
Forestry was established in 
1911 because of the need to 
suppress wildfires, which 
threatened public safety, 
timber values, and private 
property. Wildfire suppression 
on forestlands is still an im­
portant mandate for the 
agency today, as it is for the 
federal land management 
agencies and every state 
forestry agency in the West. In 
the past, the objectives of 
forest landowners and gov­
ernment policies alike focused 
on limiting damage to timber 
values from natural distur­
bance agents such as fire and 
native pests. Today, manage­
ment objectives on most 
federal lands no longer em­
phasize timber values. Todav 
we also understand that forest 
ecosystems must be managed 
in the context of the natural 
disturbance events to which 
they are well adapted. 

Oregonians continue to 
expect the department to 
carry out its aggressive pro­
tection of private property 
from fire. This is mandated by 
law and paid for by both the 
State General Fund and forest 
landowners. At the same time 
the department is being in- ' 
creasingly challenged to take 
part in emerging state and 



national policy initiatives that 
call for reintroduction of fire 
to restore forest ecosystem 
health. 

There is strong agreement 
among foresters, forest scien­
tists, and most Oregonians 
that hazardous fuel conditions 
need to be more actively 
managed so that fire-depen­
dent forest ecosystems can 
better meet our environmen­
tal, economic, and social 
needs. Additionally, there are 
broad areas of social agree­
ment about how to enhance 
ecosystem health in the for­
ests of eastern Oregon. 
Oregon's An I I -Point Strategy 
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For Restoring Eastern Oregon 
Forests, Watersheds And Com­
munities, 2001 provides a clear 
outline of how government 
agencies, other landowners, 
and rural communities can 
work together to achieve this 
goal. This approach has been 
applied at a landscape scale in 
the three-million-acre Blue 
Mountains Demonstration 
Area project. The project 
focuses generally on water­
shed management and spe­
cifically on reduction of fuels 
by reducing tree densities 
across the landscape. 

Prescribed fire can be used 
to achieve desired future 

forest conditions. However, 
very large acreages need to be 
burned annually. The costs 
associated with controlled 
burning are high, and consid­
erable controversy surrounds 
prescribed fire because of the 
risk that fires will escape and 
burn onto other ownerships, 
and because of air-quality 
problems associated with 
smoke. The technique re­
mains especially controversial 
in the aftermath of property 
damage caused by an escaped 
prescribed fire near Los 
Alamos, New Mexico, in 2000. 

Silviculture is another 

.. -·-

Condition Class 3: High risk of losing one or 
more components that define an ecosystem. 

Condition Class 2: Moderate risk of losing one or 
more components that define an ecosystem. 

Reference: USFS Missoula Fire Laboratory 

/'V Steelhead, chinook and bull trout distribution 
reflects areas of suitable salmon habitat or presence of 
migratory and resident bull trout. Distribution data obtained 
from Oregon Department of Fish and Wildlife 
(http:llrainbow.dfw.state.or.us/data.html). 

Figure 16. High and moderate fire risk areas and current distribution of steelhead, chinook salmon, 
and bull trout. (Source: Mealey, S.P. and J.W. Thomas in Fitzgerald, 2002) 



pathway to achieving forest 
health goals. Combinations of 
tree thinning and prescribed 
fire can be designed to reduce 
fuels and wildfire risk on a 
site-specific basis. These 
combined treatments may 
often be the best choice if 
both short- and long-term 
risks to forest resources are 
evaluated and managed. 
However, lack of public trust, 
increased procedural 
workloads, and legal chal­
lenges have resulted in ongo­
ing analysis and decision­
making backlogs. For ex­
ample, for most Forest Service 
project analyses with any 
commercial timber compo­
nent, normal procedural 
requirements alone take an 
average of four years to com­
plete. 

Conflicting government 
policies and processes are 
major reasons why needed 
fuel-management work is not 
getting done. While the fed­
eral Endangered Species Act 
is a valuable tool for protect­
ing imperiled forest species, it 
has an inherent bias favoring 
reduction of short-term ad­
verse effects. Long-term 
habitat degradation from 
landscape-scale changes in 
forest conditions-such as 
wholesale changes in historic 
wildfire regimes in fire-depen­
dent forests-are often dis­
counted in the analysis of 
forest management projects. 
While the National Fire Plan 
calls for aggressive fuel reduc­
tion on federal lands, public 
controversy, lack of funds and 
staff, and substantial environ­
mental analysis requirements 
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have led to far less treatment 
than anticipated (Figure 16). 

Under current federal fire­
suppression policy, homes in 
the wildland-urban interface 
receive fire-suppression 
priority, even though most 
homes are insured and 
homeowners can take action 
on their own lands to mitigate 
the fire hazards and risk to 
their homes. Private forest­
lands managed for timber and 
other values are usually not 
insured, and managed forests 
are at high risk from wildfire 
spreading from federal lands. 
Thus wildfire originating on 
or spreading through federal 
lands presents 
underappreciated yet signifi­
cant risks to private forest 
management investments. 
Future wildfire policies should 
better balance the risks to 
private forestlands with risks 
to homes and other structures 
in the interface. For example, 
when a decision must be 
made whether to allocate 
wildfire-suppression re­
sources to protect $1 million 
in uninsured private timber or 
to protect an insured structure 
with a replacement value of 
$100,000, the limited 
firefighting resources should 
be allocated first to the pro­
tection of timber values. 

While the Oregon Depart­
ment of Forestry has clear 
statutory authority in fire 
suppression on forestlands, 
the law prescribes a less clear 
role for the agency in fuels 
management. It is clear that 
fuels management is key to 
reducing fire risk and hazards 
in the urban-forest interface. 

However, Oregon laws that 
make landowners and forest 
operators liable for escaped 
fire and that impose smoke 
management restrictions 
discourage prescribed burning 
on private lands. In recent 
years, federal money has been 
available to help private land­
owners reduce fuel loads in 
specific areas. The areas 
targeted by this incentive 
program are forests that are at 
high risk from wildfire and 
that have homes nearby. 

Maintaining and enhanc­
ing visibility in wilderness 
areas and in national parks 
(Class I Visibility Areas) is a 
state and national goal under 
the federal Clean Air Act. 
Visitors to Oregon's Class I 
Visibility Areas experience 
some of the best visibility in 
the country, and the Oregon 
Smoke Management Program 
has been instrumental in 
making that happen. Regional 
haze-reduction goals have 
also been established under 
the Clean Air Act. Continued 
implementation of the Smoke 
l'v1t:i.ntlgement ProgDm will be 
essential in ensuring those 
goals are met. 

Anticipated increases in 
prescribed-fire treatments on 
federal lands through the 
National Fire Plan and the 
Western Governors' 10-Year 
Comprehensive Strategy will 
present further challenges in 
meeting the public's desire for 
smoke-free air. This work will 
require better coordination 
and monitoring, more sophis­
ticated forecasting, and in­
creased public education. 
Greater public acceptance of 



alternatives to burning, in­
cluding mechanical treat­
ments, may offer the best 
opportunity to reduce smoke 
emissions. 

Oregonians have many 
different views on how the 
state's forests should be man­
aged, and so their views on 
the potential forest health 
risks and effects from natural 
and human-caused distur­
bances are also very diverse. 
However, we all must under­
stand there are no islands of 
forest big enough in Oregon to 
isolate the effects of our 
choices related to fire, fuels 
management, invasive plants 
and animals, and air quality. 

In the past, the objectives 
of both Oregon forest land­
owners and government 
policies focused on limiting 
the damage from natural 
disturbance agents such as 
fire and native pests. Today 
we understand that forest 
ecosystems in Oregon are well 
adapted to natural disturbance 
events and can absorb and 
recover from them much more 
quickly and completely than 
they can from the effects of 
exotic pests or pollution. 
Future Oregon forest policies 
must take the initiative in 
monitoring and responding to 
these new, under-appreciated 
but significant threats to forest 
ecosystem health and vitality. 
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What are the key 
interactions of this strategy 
with other strategies? 

Protecting, maintaining, 
and enhancing forest health 
and vitality affects, and is 
affected by, other strategies 
and policies for managing 
Oregon's forests. Here are 
some examples of these 
interactions: 
• Introductions of non­

native plants and animals 
often reduce the diversity 
of native plants and ani­
mals. 

• Carbon emissions from 
forest fires are not pre­
ventable, but the increased 
use of prescribed fire on 
federal lands may result in 
decreased carbon emis­
sions by preventing much 
larger emissions from 
catastrophic fires. 

· • Large-scale controlled 
burning on federal lands to · 
thin dense forests and 
reduce fuels may degrade 
air quality in areas of 
eastern and southwestern 
Oregon. 

• Limiting opportunities for 
prescribed burning be­
cause of air-quality con­
cerns may affect the timely 
reforestation of forestlands 
after timber harvesting and 
may result in the increased 
use of herbicides on some 
sites. 

• Implementing Oregon's An 
I I -Point Strategy For Re­
storing Eastern Oregon 
Forests, Watersheds And 
Communities, 2001 and 
other fuel-reduction pro­
grams should result in 
economic benefits to local 
communities. 

• Promoting Oregon's self­
sufficiency in wood prod­
ucts could reduce the need 
to import raw wood and 
thus lower the risk of 
introducing invasive non­
native species. 

• Establishment of invasive 
non-native species could 
lead to quarantines and 
the loss of important 
markets for Oregon's forest 
products and other plant 
industries (e.g., nurseries). 

What are potential 
indicators to measure 
progress toward 
accomplishing this 
strategy? 

Area and percent of forest 
affected by processes or 
agents beyond the range of 
historical variation (for ex­
ample, areas of forest in 
which fire condition classes 
are different from those of 
presettlement times) 



Oregon Board of Forestry 

Background on Strategy G: 
Enhance carbon storage in Oregon's forests and forest products 

What is global climate 
change? 

C arbon dioxide is one of 
the gases found natu­

rally in the earth's atmo­
sphere. It is widely accepted 
and well documented that 
atmospheric levels of carbon 
dioxide have increased 
dramatically over the past 
100 years. The increased 
level of carbon dioxide in the 
atmosphere acts much like a 
greenhouse, allm~1in~ sun­
light in and trappmg Its heat 
so as to keep the air warm. 
Other gases in the a tmo­
sphere, such as methane and 
nitrous oxide, have the same 
effect. These gases are 
ref erred to collectively as 
greenhouse gases. Carbon storage, Oregon style. 

Studies have shown a 
strong relationship over the 
past 100 million years between 
the levels of atmospheric 
greenhouse gases and the 
earth's temperature. Many 
scientists believe the green­
house effect from increased 
levels of atmospheric carbon 
dioxide is increasing the 
earth's average temperature to 
the point of undesirably chang­
ing the earth's climate-a phe­
nomenon referred to as "global 
warming" or "global climate 
change." 

Many scientists, policy­
makers, and others believe 
that climate change from 
increasing atmospheric levels 
of greenhouse gases needs to 

be addressed by reducing or 
offsetting human-induced 
sources of greenhouse gases, 
in parti111lar carho~ rlioxi~e 
Proponents for takir:ig a~t1on 
feel that doing nothmg is too 
risky, and that inaction for~­
closes opportunities to achieve 
other benefits such as conserv­
ing energy, developing alterr:ia­
tives to fossil fuels, and placmg 
greater emphasis on maintain­
ing healthy, producti_ve ~orests 
to mitigate carbon d1oxI?e 
emissions. Others question 
whether climate change from 
increased levels of carbon 
dioxide is occurring, and if it is , 
whether humans are causing 
the changes and whether 
society needs to be concerned. 

How does carbon move 
from the atmosphere to 
plants and back again? 
All plants use energy froll'. 

the sun's light to make their 
own food in a process 
called photosynthesis. 
During photosynthesis, 
carbon dioxide absorbed 
through leaves is broken 
down by the sun's energy 
and combined with hydro­
gen from water to make 
sugars that plants live on. 
This process releases oxy-

,.., gen into the a.ir. The carbon 
§ in the sugars IS s tored as 
~ biomass in the plant's 
~ leaves, branches, trunk, 
li' and roots. 
B 

f. Plants break down the 
sugars into energ.y. ~his 

process, called respiration, 
releases carbon dioxide back 
into the air. Plants use much 
more carbon dioxide in mak­
ing their food and storing it as 
biomass than they release 
during respiration. The.re­
mainder of the carbon is 
stored in their tissues. The 
process of removing carbon 
dioxide from the a tmosphere, 
breaking it down into c~rbon, 
and storing the carbon m 
living and dead plant .tis~ues 
and as organic ma terial m the 
soil is called carbon seques­
tration . The carbon returns to 
the atmosphere as carbon 
dioxide when plants die, 
decompose, or burn. When 
trees are harvested and manu-



factured, carbon continues 
to be stored in lumber and 
other wood products until 
they decompose. Collec­
tively, these processes are 
called the carbon cycle. 

People, in their use of the 
earth's resources, are very 
much a part of the carbon 
cycle (Figure 1 7). For ex­
ample, when we burn fossil 
fuels such as coal and natu­
ral gas to produce electricity 
or run our automobiles on 
gasoline, carbon dioxide is 
emitted as waste into the 
atmosphere. Similarly, 
clearing forestland for other 
uses not only reduces the area 
where carbon sequestration 
and storage can occur, but the 
clearing itself (i .e., removing 
stumps and disposing of 
slash) also releases stored 
carbon back into the atmo­
sphere as carbon dioxide. 

C02 in 
Atmosphere 

I 
Diffusion 

j 
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"The Pacific Northwest, and 
western Oregon in particular, is 
a great place to store carbon 
because the forests here can be 
long-lived. These forests are very 
productive, and they store a Jot of 
material in soil and in detritus -
that is, dead stuff We have done 
studies where we've gone out to 
dijferent old-growth forests and 
tallied the total amount of carbon 
stored in them. These are very 
large stores, some of the largest 
you can find on earth." 

- Mark Harmon, professor, 
College of Forestry, 
Oregon State University 

discussing the effects of 
forests and forest manage­
ment on carbon storage. 
The carbon cycle occurs at 

various scales-individual 
trees and plants, forest 
stands, and landscapes 
containing many forest 
stands. The plants them­
selves are a pool of stored 
carbon. At the stand scale, 
the age, species composi­
tion, and forest structure 
define the types of carbon 
pools present. Young coni­
fer forests are. very produc­
tive and grow rapidly. The How do forests and forest 

management affect the 
carbon cycle? 

The role of forests in the 
global carbon cycle and the 
use of forests to offset in­
creases in atmospheric carbon 
dioxide have been widely 
discussed. It is very important 
to keep scale in mind when 

pool of stored carbon in young 
forests is modest in size, but it 
increases rapidly, and it is 
made up mostly of the living 
trees themselves. An older 
forest containing trees of 
different ages, sizes, and 
species is still sequestering 
and storing carbon. The rate 

c 
at which carbon is being 

Fossil Fuel 
Burning 

C02 in 
Lithospere 

Figure 17. The global carbon cycle. Arrows indicate emissions 
(upward arrows) and sequestration (downward arrows). 



stored (amount per unit of 
biomass) is lower than in a 
young forest, but there is 
more biomass present in an 
older forest. In addition to 
live-tree biomass, older for­
ests contain other carbon 
pools: dead trees, leaf litter, 
duff, and organic material in 
the soil. The distribution of 
forest stands with respect to 
age, species composition, 
size, and structure is what 
determines the amount of 
carbon stored at landscape 
scales. 

The size, frequency, 
and severity of natural 
disturbances such as 
floods, wildfire, wind, 
and insect and disease 
infestations greatly 
influence the carbon 
cycle at all scales. 
Losses of large expanses 
of forests to wildfires, 
insects, or diseases 
release carbon dioxide 
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Forest management influ­
ences the carbon cycle. Site 
preparation and timber har­
vest create logging slash and 
disturb down wood, leaf litter, 
duff, and other organic mate­
rial in the soil. This results in 
increased decomposition, 
which releases stored carbon 
into the atmosphere as carbon 
dioxide. However, these ef­
fects are temporary if the 
subsequent forest is well 
stocked and managed to 
ensure its long-term health 

hazardous fuels, timber har­
vest, thinning, and prescribed 
fire, or combinations of these 
measures. While these actions 
may lead to reduced levels of 
stored carbon on the acres 
treated at the stand level, they 
maintain and enhance the 
overall carbon storage of the 
forested landscape by reduc­
ing the risk of wildfire and 
pests and by reducing the size 
and severity of loss when fire 
or pest outbreaks occur. 

There is tremendous 
opportunity to increase 
the carbon storage 
ability of Oregon's 
forests. Planting trees 
along city streets and 
neighborhoods, con­
verting marginal agri-

~ cultural and pasture 
~ land back into forests, 
~ extending forest rota­
~ tions, reducing stand 
f density and wildfire 
f fuels , and increasing 

back into the atmo­
sphere, either directly 
through combustion, or 
indirectly through in­

Another form of carbon storage Oregon is well-suited to 
provide is the use and reuse of wood products. This also 
avoids higher levels of carbon dioxide emissions from the 
manufacture of substitutes like concrete, steel, and plastic. 

the size and complexity 
of forest structures, all 
would increase carbon 
storage in forests. 

creased decomposition. 
However, apparently cata­
strophic events do not neces­
sarily have a net negative 
effect on stored carbon. The 
severity of forest losses can 
vary over the affected area, 
and stored carbon may be 
transferred from the living 
biomass pool to standing dead 
and down trees, rather than 
being released back into the 
atmosphere. Rapid regrowth 
of vegetation further offsets 
carbon losses from natural 
disturbances as the growing 
plants sequester carbon diox­
ide from the air. 

and productivity. Also, the 
utilization of harvested timber 
for wood products transfers 
stored carbon from the forest 
to homes, buildings, and 
furniture and continues the 
carbon storage benefits be­
yond the timber harvest rota­
tion. 

Carbon releases from 
natural disturbances can be 
minimized by reducing the 
risk of loss through manage­
ment actions that maintain 
the forest's health and produc­
tivity, such as reduction of 

Encouraging people to 
use wood products instead of 
cement and steel (which emit 
more carbon dioxide during 
their manufacture) and dis­
couraging the conversion of 
forestland to non-forest uses 
are perhaps the most impor­
tant actions Oregon can take 
to increase carbon storage. In 
summary, we can make big 
gains in carbon storage by 
simply increasing the amount 
of land in forest and using 
renewable and recyclable 
wood materials. 



What kinds of policies en­
courage forest landowners 
to maintain and increase 
the contribution of their 
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fores ti ands to global carbon 
storage? 

tive forestland from being 
converted to non-forest uses 
such as urban and rural resi­
dential development. Over the 
period 1973-2000, only two 
percent of Oregon's non-
f ederal wildland forest and 
seven percent of western 
Oregon's non-federal mixed 
agricultural-forest acreage was 
lost to development (see 
Strategy C). 

tion, and specific offset 
projects, including the invest­
ment of $1.5 million into 
Oregon's Forest Resource 
Trust. The Forest Resource 
Trust is a state incentive 
program that finances efforts 
to convert marginal agricul­
tural, pasture, and brush land 
on nonindustrial private 
forestlands to healthy, produc­
tive forest. The Klamath 

Oregon has a strong his­
tory of promoting policies that 
encourage the productive 
management of forestlands 
for the full array of environ­
mental, economic, and project investment in the 

trust is expected to offset 
1.16 million metric tons of 
atmospheric carbon dioxide 
by restoring forests on 
2,400 acres over a 100-year 

social values people want 
from forests. While these 
policies have not explicitly 
recognized the benefits 
forests provide to carbon 
storage, they nonetheless 
have maintained the posi­
tive role Oregon's forests 
play in the carbon cycle by 
encouraging the manage­
ment of forestland. 

Through the Forest 
Practices Act, the State of 
Oregon encourages eco­
nomically efficient forest 
practices that ensure the 
continuous growing and 
harvesting of forests consis­
tent with the protection of 
soil, air, water, fish and wild­
life, and scenic resources. The 
law specifically ensures the 
renew ability of the forest by 
requiring that all areas har­
vested for commercial timber 
be promptly reforested to new 
"free-to-grow" stands. While 
the benefits of carbon seques­
tration were not explicitly 
recognized at the time of the 
law's development, this refor­
estation requirement ensures 
that Oregon's state, private, 
county, and municipal forests 
contribute positively to the 
carbon cycle. Oregon is also a 
leader in protecting produc-

"[On the subject of carbon offsets,] 
prices per ton of carbon stored are 
running between about $5 and up 
to $30 per ton. We're really talking 
about a multi-billion-dollar poten­
tial stream of revenue. It could be 
a way to pay for a Jot of conserva­
tion easements and pay for things 
like riparian buffers and other 
changes in forest practices that 
would increase storage of carbon." 

period. 
Based on these efforts, 

Oregon became a recog­
nized leader in developing 
energy policies directed at 
reducing human-induced 
carbon dioxide emissions - Mark Harmon, professor, 

College of Forestry, 
Oregon State University 

In the early 1990s Oregon's 
two major power suppliers, 
PacifiCorp and Portland Gen­
eral Electric, both began using 
trees and forests as a means 
to offset carbon dioxide emis­
sions. By the mid- l 990s, 
Oregon's policy link between 
carbon dioxide emissions and 
forests was established by the 
Oregon Energy Facility Siting 
Council's "best of batch" site 
license competition. The 
competition was intended to 
encourage power providers to 
find creative ways to reduce 
carbon dioxide emissions. The 
Klamath Cogeneration Project 
won the competition by dem­
onstrating the lowest net 
carbon dioxide emission level 
through efficiency, co-genera-

from the burning of fossil 
fuels. In 1997, the Oregon 
Legislature adopted a car-

bon dioxide emission standard 
for new power-generating 
facilities . Besides promoting 
efficiency, energy conserva­
tion, and cogeneration, the 
law allowed new power plants 
to fund specific offset projects 
including those involving 
forests. The Climate Trust, a 
nongovernmental organiza­
tion, was set up to dissemi­
nate funds for eligible offset 
projects under the law's mon­
etary path provision. In effect, 
power companies pay in 
advance for their carbon 
dioxide emissions by funding 
The Climate Trust- leaving the 
Climate Trust with the task of 
finding projects that will offset 
their carbon dioxide emis­
sions. The Climate Trust has 



awarded several offset project 
grants, including two involv­
ing forests. 

In 2001, the Oregon Legis­
lature passed a law that estab­
lished forestry carbon offsets 
as a marketable commodity. 
The law authorizes the state 
forester to sell carbon offsets 
on behalf of landowners to 
energy companies, power 
plants, or other businesses 
wishing to mitigate the effects 
of their carbon dioxide emis­
sions. The innovative law18 

anticipates that forest land­
owners who invest in forest 
management to improve the 
carbon-storage capability of 
their forestlands can get a 
return on this investment. 

What are the key interactions 
of this strategy with other 
strategies? 

Enhancing carbon storage 
in Oregon's forests affects, 
and is affected by, other strat­
egies and policies for manag-

18 ORS 526.780-789. 
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ing Oregon's forests. Here are 
some examples of these 
interactions: 
• The productive capacity of 

forests defines how much 
carbon dioxide can be 
removed from the atmo­
sphere through sequestra­
tion and storage. Conver­
sion of forestland to other 
uses directly reduces 
carbon storage in Oregon's 
forests. 

• Forests in poor health and 
in decline can be net 
sources of carbon dioxide 
released back into the 
atmosphere. 

• Managing fuel and stock­
ing levels stabilizes and 
maintains carbon stores in 
forested landscapes by 
helping to ensure that 
wildfires do not destroy 
those essential compo­
nents that define the forest 
ecosystem. 

• Soils are important carbon 
pools, and many practices 
that prevent erosion and 
protect and conserve forest 
soils serve to maintain and 
enhance the carbon pools 
found in leaf litter, duff, 
humus, and other organic 
material. 

What are potential indica­
tors to measure progress 
toward accomplishing this 
strategy? 
1. Amount of stored carbon 

in forests and forest prod­
ucts 

2. Number of verifiable 
projects to offset carbon 
dioxide emissions by 
restoring or enhancing 
forests 



Conclusion 

T he 2003 Forestry Program 
for Oregon is intended to 

engage Oregonians in an 
ongoing conversation about 
how best to manage Oregon's 
forests to meet our present 
and future environmental, 
economic, and social needs. 
While the meaning of the 
concept of "sustainability" has 
evolved with time, 
sustainability has remained a 
consistent theme for the 
Board of Forestry since the 
publication of the first Forest1y 
ProgramforOregon in 1977. 

As we plan for the future, 
we ask citizens to consider 
the advantages we share as 
Oregonians: 

• Oregon is blessed with rich 
and diverse natural re­
sources, with 90 percent of 
the state's historic forest­
land still in forest use and 
a diverse ownership base. 

• Oregonians have the 
knowledge and commit­
ment to care for these 
resources. 

• Oregonians understand 
tha t fores t resources and 
related businesses are vital 
to Oregon's future. 

• Oregon's forest resources 
remain the economic 
foundation of many rural 
communities and, carefully 
managed, these resources 
hold great potential for 
creating family-wage jobs 
in rural areas. 
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• The productivity of 
Oregon's forest resources 
is high, and the state has 
the potential to increase its 
contribution to meeting 
growing national and 
global needs. 

• Oregon is a pioneer in 
scientific innovation, 
technological develop­
ments, forestry research, 
and forest practices moni­
toring. 

• Oregon has a strong legal 
framework, built on our 
land-use planning laws, 
the Forest Practices Act, 
the Oregon Plan for 
Salmon and Watersheds, 
the Sustainability Act, and 
the Conservation Incen­
tives Act. 

• Oregon is fortunate to 
have forward-thinking 
institutions such as the 
Oregon Forest Resources 
Institute, the Institute for 
Natural Resources, and the 
Oregon State University 
Forest Research Labora­
tory. 

• Oregon's reputation for 
sound forest management 
can leverage international 
consumer preferences for 
Oregon forest products. 
Nature has given us a 

tremendous advantage. We 
must use it responsibly to 
build our economy, enhance 
our environment, and ensure 
that economic recovery 
reaches every community. 

Oregon is a progressive leader 
in forest management. By 
firmly incorporating sustain­
able forestry concepts into 
state policies, we will con­
tinue to be an example to 
other states and even to other 
nations. We will continue to 
test and use the tools provided 
by the criteria-and-indicators 
framework, and we will better 
engage all forest landowners, 
interest groups, and the gen­
eral public in a constructive 
conversation. 

Our goal through this 
conversation will be to create 
new alliances among diverse 
environmental, economic, and 
social interests, increase 
everyone's appreciation of the 
multiple values of Oregon's 
public and private forestlands, 
and promote a broader con­
sensus on the future direction 
of Oregon forest policies. We 
hope that, through this pro­
cess, society as a whole may 
also come to understand 
better what sustainability 
means in all areas of life and 
wha t every citizen and con­
sumer will need to do to 
achieve it. 

Our next tasks in this 
process are: 
Increase public awareness. 
Results of public-opinion 
surveys and focus groups 
indicate that, while many 
Oregonians have strong opin­
ions about the management of 
Oregon's fores ts, those opin-



ions are often based on out­
dated, incomplete, or inaccu­
rate information. Sometimes 
these opinions are inconsistent 
with these same Oregonians' 
behaviors as consumers. The 
board and the department will 
assist the public in becoming 
more knowledgeable about 
current forestry issues and 
about the science, strategies, 
and actions contained in the 
2003 Forestry Program for 
Oregon to promote sustainable 
management of Oregon's 
forests. 
Conduct strategic planning 
for the Department of 
Forestry. The department is 
developing a long-range stra­
tegic plan that will serve as a 
companion document to the 
2003 Forestry Program for 
Oregon. Looking at the same 
eight-year planning horizon, 
the agency strategic plan will 
describe the specific steps the 
agency's programs will take to 
carry out the Board of 
Forestry's strategies and ac­
tions. Where actions are 
needed by other agencies, 
organizations, or individuals, 
the plan will describe how the 
department will work with 
these other parties to further 
the board's strategies. Depart-
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ment of Forestry programs will 
contain outcome-based perfor­
mance measures to evaluate 
progress in implementing the 
agency strategic plan and 
linking it to the department's 
budgeting, quality improve­
ment, and employee appraisal 
processes. 
Develop core indicators of 
sustainable forest manage­
ment. Under each of the 
Forestry Program for Oregon 
strategies, potential indicators 
are listed that could be used to 
measure progress toward 
achieving the goals of that 
strategy. These indicators are a 
subset of 67 internationally 
recognized indicators. Consen­
sus is needed within the Or­
egon forestry community on 
whether these are the appro­
priate indicators to use to 
evaluate Oregon's perfor­
mance. Once they are final­
ized, these "core" indicators 
can be used to focus monitor­
ing, assessments, and re­
search, so that Oregon can 
more clearly tell its own citi­
zens and the rest of the world 
the st01y of how well our 
forests are being managed. In 
particular, private landowners 
and federal land management 
agencies will need to work in 

partnership with the State of 
Oregon to reach agreement on 
the indicators and on the 
methods that will be used to 
collect and share data about 
them. Over time, the Board of 
Forestry and others will use 
the information collected for 
the core indicators to establish 
quantifiable policy targets and 
then measure and report on 
progress towards those tar­
gets. 

The 2003 Forestry Program 
for Oregon will serve as the 
foundation for Board of For­
estry policy deliberations and 
Department of Forestry strate­
gic planning over the next 
several years. The board and 
the Department of Forestry are 
committed to implementing 
the strategies and actions 
outlined in this document, in 
combination with monitoring 
and evaluation to adjust our 
course as necessary. 

Continued public involve­
ment will also be needed for 
these strategies and actions to 
be successful. Please become 
involved in this ongoing dis­
cussion. Oregon needs to hear 
from your 
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Appendix: A comparison of the 2003 Forestry Program for Oregon strate­
gies with internationally recognized criteria for the conservation and sustainable 
management of temperate and boreal forests 

I n 1992, at the United Nations 
Conference on the Environ­

ment and Development held in 
Rio de Janeiro, the United 
States committed itself to forest 
sustainability. ln 1994, the 
United States participated in 
the Working Group on Criteria 
and Indicators for the Conser­
vation and Sustainable Man­
agement19 of Temperate and 
Boreal Forests (known as the 
Montreal Process group). The 
working group was charged 
with developing internationally 
recognized criteria and indica­
tors for the conservation and 
sustainable management of 
temperate and boreal forests at 
the national level. The United 
States was a signatory, along 
with 11 other nations, to the 
Montreal Process Santi.ago 
Declarati.on in 1995.20 This 
group of countries represents 
more than 90 percent of the 
world's temperate and boreal 
forests, 60 percent of all the 
world's forests, 45 percent of 
the world's trade in wood and 
wood products, and 35 percent 
of the world's population. The 
Santi.ago Declarati.on established 

seven criteria and 67 indicators 
of sustainable forest manage­
ment for use by policy-makers, 
forest managers, and the gen­
eral public. 

A "criterion" is defined as a 
category or process by which 
sustainable management may 
be assessed. An "indicator" is 
defined as a measure (or mea­
surement) of an aspect of a 
criterion. 

The seven criteria are: 

1. Conservation of biological 
diversity 

2. Maintenance of productive 
capacity of forest ecosys­
tems 

3. Maintenance of forest 
ecosystem health and 
vitality 

4. Conservation and mainte­
nance of soil and water 
resources 

5. Maintenance of forest's 
contribution to global 
carbon cycles 

6. Maintenance and en­
hancement of long-term 
multiple social and eco-

nomic benefits to meet the 
needs of societies 

7. Legal, institutional, and 
economic framework for 
forest conservation and 
sustainable management 
The criteria and indicators 

are not legally binding on any 
of the participating countries 
and are intended to serve only 
as guidelines. In 2003, the 
United States published a 
report on the conditions and 
trends of the nation's forest 
resources using the criteria and 
indicators as an organizing 
framework.21 The National 
Association of State Foresters 
has produced an online publi­
cation titled Prindples and 
GuMelines for a Well-managed 
Forest. These principles and 
guidelines are also built on the 
Montreal Process criteria.22 

The Board of Forestry has 
endorsed the use of this inter­
nationally recognized criteria 
and indicator framework as a 
tool to respond to legislative 
direction to assess and report 
on the cumulative effects of 
forest practices. In 2000, 

19 The Montreal Process refers to both "conservation" and "sustainable management." In the context of the Forestry 
Program for Oregon, these terms have similar definitions. "Conservation" means forest management with the objec­
tive of sustaining forest productivity in perpetuity while providing for human use compatible with sustainability of 
forest resources (based on Society of American Foresters definition). 
20 The other signatory nations are Argentina, Australia, Canada, Chile, China, Japan, Republic of Korea, Mexico, New 
Zealand, t he Russian Federation, and Uruguay. 
21 More information about the Montreal Process Criteria and Indicators can be found at http://www.mpci.org/ 
home e.html. More information on the 2003 United States report can be found at http://www2.srs.fs.fed.us/2003/ 
2003.htm. 
22 http:/ /www.stateforesters.org/positions/P&G2003 .htm. 



Oregon became the first state 
in the nation to publish a "first 
approximation report" to 
assess the status and trends of 
the state's forest resources as 
measured against the 
Montreal Process criteria and 
indicators. In Oregon's First 
Approximation Report for Forest 
Sustainabmty, the indicators 
are presented not as a set of 
thresholds that must be met to 
achieve sustainability, but 
rather as a set of agreed-upon 
topics on which to base forest 
policy dialogues. The report 
provided a snapshot of 
Oregon's forests at that point 
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in time, based on available 
data, and a starting point for 
discussions about future 
forest sustainability . . 

The seven strategies 
listed in the 2003 Forestry 
Program for Oregon are 
directly related to the 
Montreal Process criteria 
(see below). 

Within the background 
text for each Forestry Pro­
gram for Oregon strategy, 
selected indicators have 
been listed as potential tools 
the Board of Forestry and 
the public can use to mea-

sure Oregon's progress in 
achieving that strategy. Fur­
ther technical and policy 
discussion is needed to reach 
a consensus on which indica­
tors should be used for this 
purpose and how data will be 
collected to measure perfor­
mance. 

2003 Forestry Program for Oregon Strategies Comparable Montreal Process Criteria 

Strategy A. Promote a sound legal system, effective 
and adequately funded government, leading-edge 
research, and sound economic policies 

Strategy B. Ensure that Oregon 's forests provide 
diverse social and economic outputs and benefits 
valued by the public in a fair, balanced, and 
efficient manner 

Strategy C. Maintain and enhance the productive 
capacity of Oregon's forests to improve the 
economic well-being of Oregon's communities 

Strategy D. Protect, maintain, and enhance the 
soil and water resources of Oregon's forests 

Strategy E. Contribute to the conservation of 
diverse native plant and animal populations 
and their habitats in Oregon's forests 

Strategy F. Protect, maintain, and enhance the 
health of Oregon 's forest ecosystems, watersheds, 
and airsheds within a context of natural 
d isturbance and active management 

Strategy G. Enhance carbon storage in Oregon's 
forest s and forest products 

Criterion 7. Legal and institutional framework for 
forest conservation and sustainable management 

Criterion 6. Maintenance and enhancement of 
long-term multiple socioeconomic benefits to 
meet the needs of societ ies 

Criterion 2. Maintenance of productive capacity of 
forest ecosystems 

Criterion 4. Conservation and maintenance of soil 
and water resources 

Criterion 1 . Conservation of biological diversity 

Criterion 3. Maintenance of forest ecosystem 
health and vitality 

Criterion 5. Maintenance of forest's contribution 
to global carbon cycles 
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For the purpose of the 2003 Forestry Program for Oregon, 
the Board of Forestry uses the following key definitions: 

Active management means the application of practices through planning and 
design, over time and across the landscape, to achieve site­
specific forest resource goals. Active management uses an 
integrated, science-based approach that promotes the 
compatibility of most forest uses and resources over time 
and across the landscape. "Active management" should not 
be equated with "intensive timber management." Instead, it 
refers to taking proactive steps to achieve whatever man­
agement objectives have been established for a forest site. 
[Based on OAR 629-035-000 (l).] 

Aggressive fire suppression means the proactive and immediate application of activi­
ties necessary to extinguish undesired forest fires, begin­
ning with fire detection and continuing until fires are com­
pletely controlled and extinguished. 

Best management practices means a combination of practices that are determined to 
be the most effective and practical means (considering 
current technology, economics, and institutional frame­
works) of meeting water quality and other environmental 
quality goals. 

Biological diversity means the presence of various kinds and types of living 
organisms. Managing for biological diversity requires 
maintaining a diversity of habitats and ecological processes 
at various spatial scales, from entire landscapes to specific 
localized habitats. It also includes understanding popula­
tions of individual species and the genetic diversity of these 
species. 

Conservation means management of a renewable natural resource with 
the objective of sustaining its productivity in perpetuity 
while providing for sustainable human uses. 

Ecosystem means a spatially defined, relatively homogenous area that 
includes all interacting organisms and components of the 
abiotic environment within its boundaries. 
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Enhance means to make greater in value. 

Forest health means a healthy, vital forest landscape that maintains its 
functions, diversity, and resiliency within the context of 
natural disturbances and that is capable of providing 
people with the array of values, uses, and products desired 
now and in the future. Forests are "unhealthy" when 
potential disturbances, such as fire or pest outbreaks, are 
unusually frequent, severe, or widespread and when the 
desired outputs such as wood fiber, special forest prod­
ucts, and recreational opportunities cannot be provided or 
sustained. 

Maintain means to keep in an existing state. 

Protect means to cover or shield from injury or destruction. 

Sustainable forest management means forest resources are used, developed, and protected 
at a rate and in a manrier that enables people to meet their 
current environmental, economic, and social needs, and 
also provides that future generations can meet their own 
needs. [Based on ORS 184.421.] 



For more information about the 
Board of Forestry or about the 
Forestry Program for Oregon, 
please write to Oregon Board of 
Forestry c/o the Oregon Depart­
ment of Forestry at 2600 State 
Street, Salem OR, 973 1 O. 

You may also reach us by 
calling: 503.945. 7200, or by 
visiting the Board of Forestry 
website at www.oregonforestry.org 




