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Oregon Envivonmental Quality Commission - Tapuary 30-31, 2003 Agenda

. Amended January 27, 2003
Oregon Environmental Quality Commission Meeting .

January 30-31, 2003

Oregon Department of Environmental Quality (DEQ)
‘ Headquarters Building, Room 3A
811 SW Sixth Avenue, Portland, Oregon

Thursday, J anuary 30 2003 Begmmng at 2 00 p.m.

' ’A.

Contested Case No WPM{T NWR 00-164 regardmg Jackson & Son Distributors, Inc., dba
Jackson & Son Oil, Inc.

The Commission w111 consider a contested case between DEQ and Jackson & Son, Tne. , doing
business as J ackson & Son 0il, Inc. The Department appealed a hearing officer’s April 2002,
proposed order finding that J ackson & Son was not required to comply with the Department s rules
and regulations regarding underground storage tanks (UST) because the tank in questlon did not meet
the definition of an UST The Commission will hear arguments from both partles on the case.

Rule Adoptlon Amendments to Lane County Regional Air Pollutlon Authority Rules

The Lane County Regional Air Pollution Authorrty (LRAPA) has the authority to adopt and
implement air quality rules for Lane County. Prior to enforcing new rules, however, LRAPA is
required by state law to submit the rules to the Commission for approval Andy Ginsburg, DEQ Air
Quality Division Administrator, and Brian Jennison, LRAPA Dlrector will present a number of
LRAPA rules to the Comrmsslon for approval at this meeting.

Informatrona] Item: Update on Status of the Umatilla Chemical Agent Disposal Facility
Dennis Murphey, DEQ Chemical Demilitarization Program Admiinistrator, will update the
Cotnmission on the Umatilla Chemical Agent Disposal Facility, including the status of trial burns,
the progress of a permit modification for the facility, and the schedule for facility operation.

Friday, January 31,2003 Beginning at 8:30 a.m.

At approximately 8:00 a.m., the Commission will hold an executive session to consult with counsel
__concerning legal rights and duties regarding current and potential litigation against the Department.

“Executive session is held pursuant to ORS 192.660(1)(h). Only representatives of the media may attend, and
media representatrves may not report on any deliberations during the session.

. David Van’t Hof, Governor Kulongoskl s Natural Resources Advisor, will j join the Commission for Tunch on
Friday to introduce hlmself and talk with the Commission about their work.

Approval of Mlnutes‘ o
‘The Commission will review, amend if necessary, and approve draft minutes of the December 12-
13, 2002, and the December 30, 2002, Environmental Quality Commission meetings.

Report on Commission Appraisal of Director’s Performance
The Conimission will complete an appraisal of Director Stephanie Hallock’s performance for the
two-year period since she was hired as DEQ Director in November 2000. The Commission began
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the performance appraisal process in the fall of 2002, based on standards and criteria adopted in
January 2002, At this meeting, the Commission will present a summary of the appraisal results for
public release.

F. Director’s Dialogue
~ Stephanie Hallock, DEQ Director, will discuss current events and issues involving the Department
*» and state with the Commission.

G. Action Item: Determination on Findings Associated with the Wastewater Discharge Permit for
the Port Westward Energy Facilities Project
The Commission will act on anti-degradation findings recommended by the Department for a
proposed new major wastewater discharge permit for the Port Westward Energy Facilities Project.
This project would include construction of two natural gas fired power plants and one ethanol
production plant on land owned by the Port of St, Helens adjacent to the Columbia River near
Clatskanie. In early 2002, the Port applied to DEQ for a permit to collect and discharge treated
wastewater from the new facilities to the Columbia River. At this meeting, Neil Mullane, DEQ
Northwest Region Administrator, and Bob Baumgartner, Northwest Region Water Quality Permit
Manager, will present information to the Commission o the impact of this project on Columbia River
water quality to enable the Commission’s decision on the anti-degradation findings.

H. Rule Adoption: Underground Storage Tank Compliance Rule Revisions

Nearly 70 percent of facilities inspected by the Department do not meet underground storage tank
(UST) release detection requirements. To increase compliance and protect human health and the
environment, the 2001 Legislature amended Oregon’s laws governing USTs, which have been in
place since 1988. The amendments require the Commission to adopt rules to implement a mandatory

. training program for all UST system operators and a pilot program to expedite enforcement of UST

- compliance violations. At this meeting, Dick Pedersen, DEQ Land Quality Division Administrator,
will propose rules for Commission adoption to carry out the legislative directive.

L Rule Adoption: National Air Quality Emission Standards for Hazardous Pollutants and New
Source Performance Standards
Over the last two years, the Environmental Protection Agency (EPA) updated New Source Performance
Standards {(NSPS) and National Emission Standards for Hazardous Air Pollutants (NESHAP) for
facilities that are major sources of air pollution in the United States. At this meeting, Andy Ginsburg,
DEQ Air Quality Division Administrator, will propose amendments to Oregon’s NSPS and NESHAP
rules to maintain consistency with the federal standards. The rules also clarify compliance deadlines and
incorporate EPA changes to Maximum Achievable Control Technology standards.

J. Informational Item: Presentation of Forest Practices Act Sufficiency Analysis
Mike Llewelyn, DEQ Water Quality Division Administrator, and a representative of the Oregon
Department of Forestry, will present the results of a three-year collaborative initiative to evaluate
the effectiveness of the Forest Practices Act (FPA) in achieving water quality standards on state and
private forest lands. The study evalvated the effect of forest management practices, as prescribed by
the FPA, on stream ternperature, sediment levels, turbidity, aquatic habitats and aquatic organisms,
with particular focus on the impacts of tree harvesting, road-building and road maintenance
activities. The report, issued in November 2002, contains twelve recommendations to strengthen the
FPA that ODF intends to pursue in 2003 as rale revisions,

K. Commissioners’ Reports

Adjourn
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Agenda Notes

*Hearings have been held on Rule Adoption items and public comment periods have closed. In
accordance with ORS 183.335(13), no comments may be presented by any party to either the
Commission or Department on these items at any time during this meeting.

Copies of staff reports for individual agenda items are available by contacting Emima Snodgrass in
the Director's Office of the Department of Environmental Quality, 811 SW Sixth Avenue, Portland,
Oregon 97204; telephone 503-229-5990, toll-free 1-800-452-4011 extension 5990, or 503-229-6993
(TTY). Please specify the agenda item letter when requesting reports. If special physical, language
or other accommodations are needed for this meeting, please advise Emma Snodgrass as soon as
possible, but at least 48 hours in advance of the meeting.

Public Forum The Commission will break the meeting at approx1mately 11:30 a.m. on Fr1day,
+January 31, to provide members of the public an opportunity to speak to the Commission on -
environmental issues not part of the agenda for this meeting. Individuals wishing to speak to the
Commission must sign a request form at the meeting and limit presentations to five minutes. The
Commission may discontinue public forum after a reasonable time if a large number of speakers
wish to appear. In accordance with ORS 183.335(13), no comments may be presented on Rule-
Adoption items for Wthh public comment periods have closed. o

Note: Beeause of the uncertain length of time needed for each agenda item, the Commission may
hear any item at any time during the meeting. If a specific time is indicated for an agenda item, an
effort will be made to consider that item as close to that time as possible. However, scheduled times
may be modified if participants agree. Those wishing to hear discussion of an item should arrive at
the beginning of the meeting to avoid missing the item,

Environmental Quality Commission Meetings in 2003 include:
January 30-31, March 20-21, May 8-9, June 26-27, August 14-15, October 9-10, December 4-5
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Environmental Quality Commission Members

The Environmental Quality Commission is a five-member, all volunteer, citizen panel appointed by
the governor for four-year terms to serve as DEQ’s policy and rule-making board. Members are
eligible for reappointment but may not serve more than two consecutive terms.

Mark Reeve, Chair

Mark Reeve is an attorney with Reeve Kearns in Portland. He received his A.B. at Harvard
University and his J.D. at the University of Washington. Commissioner Reeve was appointed to the
EQC in 1997 and reappointed for a second term in 2001. He became Chair of the EQC in 2003.
Commissioner Reeve also serves as Co-Chair of the Oregon Watershed Enhancement Board.

Tony Van Vliet, Vice Chair

Tony Van Vliet received his B.S. and M.S. in Forest Production at Oregon State University. He has
a Ph.D. from Michigan State University in Wood Industry Management. Commissioner Van Vliet
served sixteen years as a member of the Public Lands Advisory Committee, has been a member of
the Workforce Quality Council, served sixteen years as a State Representative on the Legislative
Joint Ways and Means Committee, and served eighteen years on the Legislative Emergency Board.
He currently resides in Corvallis. Commissioner Van Vliet was appointed to the EQC in 1995 and
reappointed for an additional term in 1999.

Harvey Bennett, Commissioner

Harvey Bennett is a retired educator. He has taught and administered at all levels of education,
concluding as president emeritus of Rogue Community College. Commissioner Bennett has a B.S.,
M. Ed. and Ph.D. from the University of Oregon. Commissioner Bennett was appointed to the EQC
in 1999 and he currently resides in Grants Pass,

Deirdre Malarkey, Commissioner

Deirdre Malarkey is a graduate of Reed college, with graduate degrees from the University of
Oregon. She has served previously on two state natural resource boards and on the Water Resources
Commission and retired as a land use planner. Commissioner Malarkey was appointed to the EQC
in 1999 and lives in Eugene.

Vacant, fifth Commission position

Stephanie Hallock, Director
Department of Environmental Quality
811 SW Sixth Avenue, Portland, OR 97204-1390
Telephone: (503) 229-5696 Toll Free in Oregon: (800) 452-4011
TTY: (503) 229-6993  Fax: (503) 229-6124
E-mail: deg.info @deq.state.or.us

Mikell O’ Mealy, Assistant to the Commission
Telephone: (503) 229-5301



State of Oregon

Department of Environmental Quality Memorandum
Date: January 9, 2003

To: Environmental Quality Commission

From: Stephanie Hallock, Director /i\ d\&

n

Subject: Agenda Item B, Rule Adoption: LRAPA Title 49, Nuisance Rules; Amendments
to Title 32, Emission Standards; Title 48, Fugitive Emissions; Title 50, Ambient
Air Standards, and Title 12 Definitions
January 30-31, 2003 EQC Meeting

Department The Department recommends that the Environmental Quality Commission
Recommendation (EQC, Commission)
1. Approve Lane County Regional Air Pollution Authority’s (LRAPA):
e Title 12 Definitions
Title 32 Emission Standards
Title 48 Fugitive Emissions
Title 49 Nuisance Rules
Title 50 Ambient Air Standards
2. Amend 340-200-0040 to adopt LRAPA’s Title 12, Title 32, and Title 50
rules as amendments to Oregon’s State Implementation Plan (SIP). These
proposed SIP amendments are presented in Attachments A and B.

Need for The requested actions are primarily procedural to satisfy requirements for

Rulemaking Commission oversight of LRAPA’s air quality standards and for Commission
adoption of SIP amendments. LRAPA has authority to adopt air quality rules
for Lane County. However, ORS 468A.135(2) requires LRAPA to submit
rules that include air quality standards, including its Title 12, 32, 48, 49, and
50 rules, to the Commission for approval prior to enforcement. The
Commission’s approval is not rulemaking, but simply a determination that
LLRAPA’s rules are at least as stringent as the Department’s.

LRAPA’s Title 12, 32, and 50 rules must be adopted by the Commission as
SIP amendments under OAR 340-200-0040 (Attachment A) before the
Department can submit these changes to EPA for approval as part of Oregon’s
SIP as required by the federal Clean Air Act. Titles 48 and 49 are not part of
the SIP and therefore do not require Commission adoption as SIP amendments.

Effect of Rule LRAPA adopted its new Title 49 Nuisance Rules to maintain consistency with
the Department’s nuisance regulations.
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Commission
Authority

Stakeholder
Involvement

Public Comment

The amendments to Titles 32, 48, and 50 make corresponding revisions to

nuisance references in these rules. These sections are amended by eliminating
references to nuisance conditions and moving the definitions section from
these titles into Title 12. This is LRAPA’s effort to move the definitions from
individual titles to Title 12 so that all the definitions will be found in one place.

LRAPA is submitting Titles 12, 32, 48, 49, 50 for Commission approval
pursuant to ORS 468.135(2) and adoption of Titles 12, 32, and 50 as a SIP
amendment.

The Commission has authority to take this action under ORS 468A.135(2)
(approval of LRAPA’s rules) and OAR 340-200-0040 (STP amendments).

LRAPA involved stakeholders in the rulemaking processes for adoption of their
rules. See Attachment C, the October 9, 2002, report to the LRAPA Board of
Directors, describing their public input process.

LRAPA received 4 letters from Lane County industries and the Association of
Oregon Industries to comment on an initial notice of rulemaking amendments.
The main issue raised was that stakeholders requested to conduct nuisance rule
changes in one rulemaking. LRAPA planned to adopt Title 49 (Nuisance
Rules) as a local rule with an abbreviated adoption process because it does not
have to be included in the SIP. However, there were existing nuisance
provisions in other LRAPA rules that do affect the SIP, and LRAPA staff
planned to make changes to these rules as a separate rulemaking. As a result
of the comments, LRAPA decided to propose a combined rulemaking in a
second public notice, which adopts a new Title 49 and eliminates references (o
nuisance provisions in the other LRAPA rules, including Titles 32 and 50, that
are a part of the SIP.

During the public hearing LRAPA had three persons who commented. A

summary of their testimony is below:

* A citizen inquired about definitions for phrases such as “reasonably
available practices” and “substantial and unreasonable” by commenting
they were not clearly defined. LRAPA stated that this definition is not
defined in state or federal regulations and that LRAPA staff intend to
address it on a case-by-case basis.

The citizen also asked if LRAPA would make case-by-case determinations
of whether a nuisance exists by using criteria such as frequency of
emissions and duration of emissions. LRAPA confirmed that it would
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make case-by-case determinations.
The citizen also asked if LRAPA is going to stand behind DEQ’s response
to comment received during DEQ’s rulemaking process for the nuisance
rules. LRAPA replied that the responses would be similar, but not exactly
the same. A detailed response to each individual point is in Attachment D.
e The Associated Oregon Industries voiced support for the revised rule
proposal and praised LRAPA for their good product.
¢ The Eugene Chamber of Commerce stated that there was concern about
the initial proposal to include Odor Control Measures in Section 49-050,
but that LRAPA’s recent proposal to remove the section addressed the
concern.

The Department has determined that LRAPA’s Title 12, 32,48, 49, and 50
(Attachment B} satisfy the requirements for Commission approval pursuant to
ORS 468A.135(2), LRAPA’s Title 12, 32, 48, 49, and 50 are at least as
stringent as those adopted by the Commission and were adopted in accordance
with rulemaking procedures established by the Commission. The Department
recommends the Commission approve Title 12, 32, 48, 49, and 50 in its
entirety.

The proposed adoption of LRAPA’s Title 12, 32, and 50 as SIP amendments is
needed to bring Oregon’s SIP up to date. LRAPA, pursuant to Department
delegation, provided notice of the proposed SIP amendments as part of the
public notices for adoption of these rules.

If adopted as SIP amendments, the Department will submit LRAPA’s Title 12,
32, and 50 rules to EPA for approval as updates to Oregon’s SIP.
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SIP Amendment Rule, OAR 340-200-0040

LRAPA Rules

1 Title 12 Definitions

2. Title 32 Emission Standards

3. Title 48 Fugitive Emissions

4. Title 49 Nuisance Rules

5. Title 50 Ambient Air Standards

Staff Report (Agenda Item 8) for LRAPA Board of Directors 10/9/01
meeting: Public Hearing and Proposed Adoption of New LRAPA Title
49 (Nuisance Rules) and Associated Amendments to LRAPA Titles 12
(Definitions), 32 (Emission Standards), 48 (Fugitive Emissions), and 50
(Ambient Air Standards)

Hearings Officer Report of October 9, 2001 Public Hearing

Minutes of LRAPA’s Board of Directors 10/9/01 meeting, Item 8,
adoption of Title 12, 32, 48, 49, and 50 rules

Staff Report (Agenda Item 8) for LRAPA Board of Directors 8/14/01
meeting: Request for Authorization of Public Hearing

Minutes of LRAPA Board Meeting August 14, 2001

DEQ Evaluation Letter dated July 27, 2001

Response to Comments Memo, May 3, 2001

Approved:

Section:

Division:

Report Prepared By: Rachel Sakata

Phone: 503-229-5659
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SIP Amendment Rule, OAR 340-200-0040

LRAPA Rules

1 Title 12 Definitions

2. Title 32 Emission Standards

3. Title 48 Fugitive Emissions

4 Title 49 Nuisance Rules

5. Title 50 Ambient Air Standards

Staff Report (Agenda Item §) for LRAPA Board of Directors 10/9/01
meeting: Public Hearing and Proposed Adoption of New LRAPA Title
49 (Nuisance Rules) and Associated Amendments to LRAPA Titles 12
(Definitions), 32 (Emission Standards), 48 (Fugitive Emissions), and 50
(Ambient Air Standards)

Hearings Officer Report of October 9, 2001 Public Hearing

Minutes of LRAPA’s Board of Directors 10/9/01 meeting, Item 8,
adoption of Title 12, 32, 48, 49, and 50 rules

Staff Report (Agenda [tem 8) for LRAPA Board of Directors 8/14/01
meeting: Request for Authorization of Public Hearing

Minutes of LRAPA Board Meeting August 14, 2001

DEQ Evaluation Letter dated July 27, 2001

Response to Comments Memo, May 3, 2001

Approved:
Section:

Division:

Report Prepared By: Rachel Sakata

Phone: 503-229-5659




Attachment A

DEPARTMENT OF ENVIRONMENTAL QUALITY
Division 200

GENERAL AIR POLLUTION
PROCEDURES AND DEFINITIONS

General

340-200-0040
State of Oregon Clean Air Act Implementation Plan

(1} This implementation plan, consisting of Volumes 2 and 3 of the State of Oregon Air Quality Control
Program, contains control strategies, rules and standards prepared by the Department of
Environmental Quality and 1s adopted as the state implementation plan (SIP) of the State of Oregon
pursuant to the federal Clean Air Act, 42 U.S.C.A §§ 7401 to 7671q.

(2) Except as provided in section (3), revisions to the SIP will be made pursuant to the Commission's
rulemaking procedures in division 11 of this chapter and any other requirements contained in the SIP
and will be submitted to the United States Environmental Protection Agency for approval.

(3) Notwithstanding any other requirement contained in the SIP, the Department may:

(a) Submit to the Environmental Protection Agency any permit condition implementing a rule that is
part of the federally-approved SIP as a source-specific SIP revision after the Department has
complied with the public hearings provisions of 40 CFR 51.102 (July 1, 2002); and

(b) Approve the standards submitted by a regional authority if the regional authority adopts verbatim
any standard that the Commission has adopted, and submit the standards to EPA for approval as
a SIP revision.

NOTE: Revisions to the State of Oregon Clean Air Act Implementation Plan become federally
enforceable upon approval by the United States Environmental Protection Agency. If any provision of
the federally approved Implementation Plan conflicts with any provision adopted by the Commission,
the Department shall enforce the more stringent provision.

Stat. Auth.: ORS 468.020

Stats. Implemented: ORS 468A.035

Hist.: DEQ 35, £. 2-3-72, ef. 2-15-72; DEQ 54, f. 6-21-73, ef. 7-1-73; DEQ 19-1979, f. & ef. 6-25-79;
DEQ 21-1979, £ & ef. 7-2-79; DEQ 22-1980, f. & ef. 9-26-80; DEQ 11-1981, {. & ef. 3-26-81; DEQ
14-1982, f. & ef. 7-21-82; DEQ 21-1982, f. & ef. 10-27-82; DEQ 1-1983, f. & ef. 1-21-83; DEQ 6-1983,
f. & ef. 4-18-83; DEQ 18-1984, f. & ef. 10-16-84; DEQ 25-1984, f. & ef. 11-27-84; DEQ 3-1985,f &
ef. 2-1-85; DEQ 12-1985, f, & ef. 9-30-85; DEQ 5-1986, f. & ef. 2-21-86; DEQ 10-1986, f. & ef. 5-9-

Rules of this Division as last modified by the EQC 10/4/2002
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86, DEQ 20-1986, f. & ef. 11-7-86; DEQ 21-1986, f. & ef. 11-7-86; DEQ 4-1987, {. & ef. 3-2-87; DEQ
5-1987, f. & ef. 3-2-87; DEQ 8-1987, f. & ef. 4-23-87; DEQ 21-1987, f. & ef. 12-16-87;, DEQ 31-1988,
f. 12-20-88, cert. ef. 12-23-88; DEQ 2-1991, f. & cert. ef. 2-14-91; DEQ 19-1991, f. & cert. ef. 11-13-
91, DEQ 20-1991, f. & cert. ef. 11-13-91; DEQ 21-1991, f. & cert. ef. 11-13-91; DEQ 22-1991,f &
cert. ef. 11-13-91; DEQ 23-1991, . & cert. ef. 11-13-91; DEQ 24-1991, {. & cert. ef. 11-13-91; DEQ
25-1991, f. & cert. ef. 11-13-91; DEQ 1-1992, f. & cert. ef. 2-4-92; DEQ 3-1992, f. & cert. ef. 2-4-92;
DEQ 7-1992, f. & cert. ef. 3-30-92; DEQ 19-1992, f. & cert. ef. 8-11-92; DEQ 20-1992, f. & cert. ef. 8-
11-92; DEQ 25-1992, £, 10-30-92, cert. ef. 11-1-92; DEQ 26-1992, f. & cert. ef. 11-2-92; DEQ 27-1992,
f. & cert. ef. 11-12-92; DEQ 4-1993, f. & cert. ef. 3-10-93; DEQ 8-1993, . & cert. ef. 5-11-93; DEQ 12-
1993, f. & cert. ef. 9-24-93; DEQ 15-1993, f. & cert. ef. 11-4-93; DEQ 16-1993, f. & cert. ef. 11-4-93;
DEQ 17-1993, . & cert. ef. 11-4-93; DEQ 19-1993, f. & cert. ef. 11-4-93; DEQ 1-199%4, f. & cert. ef. 1-
3-94; DEQ 5-1994, f. & cert. ef. 3-21-94; DEQ 14-1994, f. & cert. ef. 5-31-94; DEQ 15-1994, £. 6-8-94,
cert. ef. 7-1-94; DEQ 25-1994, f. & cert. ef. 11-2-94; DEQ 9-1995, f. & cert. ef. 5-1-95; DEQ 10-1995,
f. & cert. ef. 5-1-95; DEQ 14-1995, f. & cert. ef. 5-25-95; DEQ 17-1995, f. & cert. ef. 7-12-95; DEQ 19-
1995, f. & cert. ef. 9-1-95; DEQ 20-1995 (Temp), f. & cert. ef. 9-14-95; DEQ 8-1996(Temp), f. & cert.
ef. 6-3-96; DEQ 15-1996, f. & cert. ef. 8-14-96; DEQ 19-1996, f. & cert. ef. 9-24-96; DEQ 22-1996, f.
& cert. ef. 10-22-96; DEQ 23-1996, f. & cert. ef. 11-4-96; DEQ 24-1996, {. & cert. ef. 11-26-96; DEQ
10-1998, £. & cert. ef. 6-22-98; DEQ 15-1998, f. & cert. ef. 9-23-98; DEQ 16-1998, f. & cert. ef. 9-23-
98; DEQ 17-1998, f. & cert. ef. 9-23-98; DEQ 20-1998, f. & cert. ef. 10-12-98; DEQ 21-1998, f. & cert.
ef. 10-12-98; DEQ 1-1999, {. & cert. ef. 1-25-99; DEQ 5-1999, f. & cert. ef. 3-25-99; DEQ 6-1999, f. &
cert. ef. 5-21-99; DEQ 10-1999, f. & cert. ef. 7-1-99; DEQ 14-1999, f. & cert. ef. 10-14-99, Renumbered
from 340-020-0047; DEQ 15-1999, f. & cert. ef. 10-22-99; DEQ 2-2000, {. 2-17-00, cert. ef. 6-f1-01;
DEQ 6-2000, . & cert. ef. 5-22-00; DEQ 8-2000, f. & cert, ef. 6-6-00; DEQ 13-2000, f. & cert, ef, 7-28-
00; DEQ 16-2000, f. & cert. ef. 10-25-00; DEQ 17-2000, f. & cert. ef. 10-25-00; DEQ 20-2000 f. & cert.
ef. 12-15-00; DEQ 21-2000, f. & cert. ef. 12-15-00; DEQ 2-2001, f. & cert. ef. 2-5-01; DEQ 4-2001, £.
& cert. ef. 3-27-01; DEQ 6-2001, . 6-18-01, cert. ef. 7-1-01; DEQ 15-2001, f. & cert. ef. 12-26-01;
DEQ 16-2001, . & cert. ef. 12-26-01; DEQ 17-2001, f. & cert. ef. 12-28-01; DEQ 4-2002, f. & cert. ef.
3-14-02; DEQ 5-2002, f. & cert. ef. 5-3-02; DEQ 11-2002, f. & cert. ef. 10-8-02

Rules of this Division as last modified by the EQC 10/4/2002




Attachment B

LANE REGIONAL AIR POLLUTION AUTHORITY
TITLE 12
Definitions

Section 12-001 Definitions of Wc_)rds and Terms Used in LRAPA Rules and Regulations

~ To aid in the understanding of these rules, the following definitions are provided.

“Abate” means to eliminate the nuisance or suspected nuisance by reducing or managing the
emissions using reasonably available practices. The degree of abatement will depend on an
evaluation of all of the circumstances of each case and does not necessarily mean completely
eliminating the emissions.

"Acid Gases" means any exhaust gas which includes hydrogen chloride and sulfur dioxide.

"Actual Emissions” means the mass rate of emissions of a pollutant from an emissions source
during a specified time period.

A. For determining actual emissions as of the baseline period:
(1) Exceptasprovided in paragraph (2), actual emissions equal the average rate at which
the source actually emitted the pollutant during a baseline period and that represents
normal source operation; ' :

(2) The Authority presumes that the source-specific mass emissions limit included in a

source’s permif that was effective on September 8, 1981 is equivalent o the source’s
actual emisstons during the baseline period if it is within 10 percent of the actual
emissions calculated under paragraph (1).

(3) For any source that had not begun normal operation, actual emissions equal the
potential to emit of the source.

B. For determining actual emissions for Emission Statements under OAR 340-214-0200
through 340-214-0220, and Oregon Title V Operating Permit Fees under OAR 340
Division 220, actual emissions include, but are not limited to, routine process emissions,
fugitive emissions, excess emissions from maintenance, startups and shutdowns,

. equipment malfunction, and other activities, except categorically insignificant activities
and secondary emissions. :

C. For Oregon Title V Operating Permiit Fees under OAR 340 Division 220, actual emissions
must be directly measured with a continuous monitoring system or calculated using a
material balance or verified emission factor in combination with the source’s actual
operating hours, production rates, or types of materials, processed, stored, or combusted
during the specified time period.

Amended Qctober 9, 2001 12.-1-
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"Adequately wet" means to sufficiently mix or penetrate asbestos-containing material with
liquid to prevent the release of particulate asbestos materials. The absence of visible emissions
is not sufficient evidence of being adequately wet. '

"Adoption" means the carrying of a motion by the Board with regard to the subject matter or
issues of an intended Authority action.

"Aggregate Insignificant Emissions" means the annual actual emissions of any regulated air
pollutant as defined in QAR 340-200-0020, for any Title V Operating Permit program source,
including the usage of exempt mixtures, up to the lowest of the following applicable level:

one ton for each criteria pollutant;

500 pounds for PM10 in a PM10 nonattainment area;

120 pounds for lead;

the lesser of the amount established in OAR 340-244-0230, Table 3, or 1,000 pounds for
each Hazardous Air Pollutant;

E. an aggregate of 5,000 pounds for all Hazardous Air Pollutants.

oowp

"Agricultural open burning" means the open burning of "agricultural wastes," which are
materials actually generated by an agricultural operation but excluding those materials
described in Section 47-015-1.E.

"Agricultural operation" means an activity on land currently used or intended to be used
primarily for the purpose of obtaining a profit in money by raising, harvesting and selling crops
or by the raising and sale of livestock or poultry, or the produce thereof, which activity is
necessary to serve that purpose. It does not include the construction and use of dwellings
customarily provided in conjunction with the agricultural operation.

“Agricultural waste” means any material actually generated or used by an agricultural operation
but excluding those materials described in Section 47-015-1.E.

"Ajr Contaminant" means solid, liquid or gaseous materials suspended in the ambient air. This
does not include water vapor.

"Air Contaminant Discharge Permit” means a written permit issued by the Authority in
accordance with duly adopted procedures, which by its conditions authorizes the permittee fo
construct, install, modify or operate specified facilities, conduct specified activities, or emit,
discharge or dispose of air contaminants in accordance with specified practices, limitations, or
prohibitions. '

“Air Contaminant Source” means any building, structure, or facility, or combination thereof,
which emits or is capable of emitting air contaminants to the atmosphere, and 1s located on one
or more contiguous or adjacent properties, and is owned or operated by the same person or by
persons under common control. This includes all of the pollutant emifting activities which
belong to the same industrial grouping, or major group (i.e., which have the same two-digit
code) as described in EPA’s Standard Industrial Classification (SIC) manual (U.S. Office of
Management and Budget, 1987). This definition does not include fuel-burning equipment used
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to heat one- or-two-family dwellings or internal combustion engines used in motor vehicles,
aircraft, and marine vessels enroute to or from a source.

"Air Conveying System" means an air moving device such as a fan or blower, and associated
ductwork, and a cyclone or other collection device, the purpose of which is to move material
from one point to another by entrainment in a moving airstream. It does not include particle
dryers. :

"Air Pollution" means the presence in the outdoor atmosphere of one or more air contaminants,
or any combination thereof, in sufficient quantities and of such characteristics and of a duration
as are, or are likely to be, injurious to the public welfare, to the health of human, plant or animal
life or to property , or which unreasonably interfere with enjoyment of life and property.

"Air Pollution Control Equipment" means any equipment which has as its essential purpose a
reduction in the emissions of air contaminants, or a reduction in the effect of such emissions.

"Air Quality Maintenance Area (AQMA)" means any area that has been identified by the
Authority or the Department, and approved by the Board or the Commussion, as having the
potential for exceeding any federal, state or local ambient air quality standard.

"Air Quality Maintenance Area (AQMA) Analysis” means an analysis of the impact on air
quality in an AQMA of emissions from existing air contaminant sources and emissions
associated with projected growth and development.

"Aircraft Operation" means any aircraft landing or takeoff.

"Airport" means any area of land or water which is used or intended for use for the landing and
takeoff of aircraft, or any appurtenant areas, facilities, or rights-of~way, such as terminal
facilities, parking lots, roadways, and aircraft maintenance and repair facilities.

"Ambient Air" means the air that surrounds the earth to which the general public has access,
excluding the volume of gases contained within any building or structure.

"Ambient Air Monitoring Site Criteria" means the general probe siting specifications in
Appendix E of 40 CFR 58.

“Applicable State Implementation Plan” and “Plan” refer to the programs and rules of the
Department or the Authority, as approved by the EPA, or any EP A-promulgated regulations
(sce 40 CFR Part 52, Subpart MM).

"Asbestos" means the asbestiform varieties of serpentine (chrysotile), riebeckite (crocidolite),
cumingtonite-grunerite (amosite), anthophyllite, actinolite and trimolite.

"Asbestos abatement project” means any demolition, renovation, repair, construction or

maintenance activity of any public or private facility that involves the repair, enclosure,
encapsulation, removal, salvage, handling or disposal of any material with the potential of
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releasing asbestos fibers from asbestos-containing material into the air. Note: An asbestos
abatement project is not considered to be a source under 43-010-2 through 43-010-6.
Emergency fire fighting is not an asbestos abatement project.

" Asbestos-containing material" means asbestos or any material containing at least 1% asbestos
by weight, including particulate asbestos material.

" Asbestos-containing waste material" means any waste which contains asbestos tailings or any
commercial asbestos and is generated by a source subject to the provisions of this subsection,
including but not limited fo asbestos mill tailings, control device asbestos waste, friable

- asbestos waste material, asbestos abatement project waste and bags or containers that previous-
ly contained commercial asbestos.

"Asbestos manufacturing operation" means the combining of commercial asbestos, or in the
case of woven friction products, the combining of textiles containing commercial asbestos with
any other material(s) including commercial asbestos, and the processing of this combination
info a product as specified in Section 43-015-3.

"Asbestos mill" means any facility engaged in the conversion or any intermediate step in the
conversion.of asbestos ore into commercial asbestos.

"Asbestos tailings" means any solid waste product of asbestos mining or milling operations
which contains asbestos.

"Asbestos waste generator" means any person performing an asbestos abatement project or any
owner or operator of a source subject to 43-005 through 43-015 whose act or process generates
asbestos-containing waste material,

"Asbestos waste shipment record" means the shipment document, required to be originated and
signed by the asbestos waste generator, used to track and substantiate the disposition of
asbestos-containing waste material.

"Approved Method" means an analytical method for measuring air contaminant concentrations
which are described or referenced in Appendices to 40 CFR 50 and 40 CFR 53. These methods
are approved by the Authority.

"Assessable Emission" means a unit of emissions for which the major source will be assessed a
fee. It includes an emission of a pollutant defined in LRAPA 35-010 from one emission point
or from an area within a major source. For routine process emissions, emissions of each
pollutantin LRAPA 35-010 from each emission point, included in an air contaminant discharge
permit, shall be an assessable emission.

"Associated Parking" means a discrete parking facility or facilities owned, operated and/or used
in conjunction with an indirect source.

"ASTM" means the American Society for Testing Materials.
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"Authority" means the Lane Regional Air Pollution Authority.

“Authority Administering SIP,” where found in the federal rule, means the Authority, the
Department, or the EPA,

"Authority-Approved Method" means any method of sampling and analyzing for an air
contaminant approved by the Authority. These methods are listed in the state Department of
Environmental Quality's Source Sampling Manual.

“Automobile” means any self-propelled motor vehicle used for transporting persons or
commodities on public roads,

"Auxiliary Combustion Equipment" includes, but is not limited to, fans or air curtain
incinerators.

"Average Daily Traffic" means the total traffic volume during a given time period in whole days
greater than one day and less than one year, divided by the number of days in that time period,
commonly abbreviated as ADT. ‘

"Average Operating Opacity” means the opacity of emissions determined using EPA method 9
on three days within a 12~-month period which are separated from each other by at least 30 days.
A violation of the average operating opacity limitation is judged to have occurred ifthe opacity
of emissions on each of the three days is greater than the specified average operating opacity
limitation. .

"Baseline concentration" means that ambient concentration level for a particular regulated
pollutant which existed in an area during the calendar year 1978. If no ambient air quality data
1s available in an area, the baseline concentration for any pollutant may be estimated using
modeling based on actual emissions for the calendar year 1978, Actual emissions increases or
decreases occurring before January 1, 1978 will be included in the baseline concentration.
"Baseline Emission Rate" means the average actual emission rate during the baseline period.
Baseline emission rate shall not include increases due to voluntary fuel switches or increased
hours of operation that have occurred after the baseline period.

"Baseline Period" means either calendar years 1977 or 1978. The Authority shall allow the use
of a prior time period upon a determination that it is more representative of normal source
operation.

"Begin Actual Construction" means to begin to engage in a continuous program of on-site
construction or on-site modification, including site clearing, grading, dredging, or landfilling in
preparation for the fabrication, erection, installation or modification of a source.

"Berylhum" means the element beryllium. Where weight or concentrations are specified in

these Rules, such weights or concentrations apply to beryllium only, excluding any associated
elements.
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"Beryllium Alloy" means any metal to which beryllium has been added in order to increase its
beryllium content, and which contains more than one-tenth of one percent (0.1 %) beryllium by
weight. -

"Beryllium-Containing Waste" means any material contaminated with beryllium and/or
beryllium compounds used or generated during any process or operation performed by a source
subject to these rules.

"Beryllium ore" means any naturally occurring material mined or gathered for its beryllium
content.
"Best Available Contro]l Technology (BACT)" means an emission limitation (including a
visible emission standard) based on the maximum degree of reduction of each air contaminant
subject to regulation under the Clean Air Act which would be emitted from any proposed major
source or major modification which, on a case-by-case basis, taking into account energy,
envirommental, and economic impacts and other costs, is achievable for such source or
modification through application of production processes or available methods, systems, and
techniques, including fuel cleaning or treatment or innovative fuel combustion techniques for
control of such air contaminant. In no event shall the application of BACT result in emissions
of any air contaminant which would exceed the emissions allowed by any applicable new
source performance standard or any standard for hazardous air pollutants. If an emission
~ limitation is not feasible, a design, equipment, work practice, or operational standard, or
combination thereof, may be required. Such standard shall, to the degree possible, set forth the
emission reduction achievable and shall provide for compliance by prescribing appropriate
permit conditions.

"Biological Waste," includes blood and blood products, excretions, exudates, secretions,
suctionings and other body fluids that cannot be directly discarded into a municipal sewer
system, and waste materials saturated with blood or body fluids, but does not include diapers
soiled with urine or feces (see also "infectious waste"). '

"BLS" means Black Liquor Solids, dry weight.

"Board" means the Board of Directors of the Lane Regional Air Pollution Authority;

“Board Products” means hardwood, particleboard, plywood, and veneer,

"Calculated Emission" means actual emissions estimated using Authority-approved procedures.

"Categorically Insignificant Activity" means any of the following listed pollutant emitting
activities principally supporting the source or the major industrial group. Categorically
insignificant activities must comply with all applicable requirements.

A. constituents of a chemical mixture present at less than 1% by weight of any chemical or
compound regulated under OAR Chapter 340, Divisions 200 through 268, or less than
0.1% by weight of any carcinogen listed in the U. S. Department of Health and Human
Service's Annual Report on Carcinogens when usage of the chemical mixture is less than
100,000 pounds/year.
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B. evaporative and tail pipe emissions from on-site motor vehicle operation;

C. (distillate oil, kerosene, and gasoline fuel buming equipment rated at less than or equal to
0.4 million Btu/hr;
natural gas and propane burning equlpment rated at less than or equal to 2.0 million
Btu/br;
office activities;
food service activities;
janitorial activities,
personal care activities;
groundskeeping activities including, but not limited to building painting and road and
parking lot maintenance;
on-site laundry activities;
on-site recreation facilities;
instrument calibration;
maintenance and repair shop;
automotive repair shops or storage garages;
air cooling or ventilating equipment not designed to remove air contaminants generated by
or released from associated equipment;
refrigeration systems with less than 50 pounds of charge of ozone depleting substances
regulated under Title VI, including pressure tanks used in refrigeration systems but
excluding any combustion equipment associated with such systems;
bench scale laboratory equipment and laboratory equipment used exclusively for chemical
and physical analysis, including associated vacuum producing devices but excluding
research and development facilities;
temporary construction activities;
warehouse activities;
accidental fires;
air vents from air compressors;
air purification systems;
continuous emissions monitoring vent lines;
demineralized water tanks;
pre-treatment of municipal water, including use of deionzed water punﬁcatlon systems;
electrical charging stations;

. fire brigade training;

BB. instrument air dryers and distribution;

CC. process raw water filtration systems;

DD. pharmaceutical packaging;

EE. fire suppression;

FF. blueprint making;

GG. routine maintenance, repair, and replacement such as anticipated activities most often
associated with and performed during regularly scheduled equipment outages to maintain a
plant and its equipment in good operating condition, including but not limited to steam
cleaning, abrasive use, and woodworking;

HH. electric motors;

II. storage tanks, reservoirs, transfer and lubricating equipment used for ASTM grade
distillate or residual fuels, lubricants, and hydraulic fluids;

o
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on-site storage tanks not subject to any New Source Performance Standards (NSPS),
including underground storage tanks (UST), storing gasoline or diesel used exclusively for
fueling of the facility's fleet of vehicles;

. natural gas, propane, and liquefied petroleum gas (LPG) storage tanks and transfer

equipment;

pressurized tanks containing gaseous compounds;

vacuum sheet stacker vents;

emissions from wastewater discharges to publicly owned treatment works (POTW)
provided the source is authorized to discharge to the POTW, not including on-site
wastewater treatment and/or holding facilities;

log ponds; '

storm water settling basins;

fire suppression and training;

hazardous air poliutant emissions of fugitive dust from paved and unpaved roads except
for those sources that have processes or activities that contribute to the deposition and
entrainment of hazardous air pollutants from surface soils;

health, safety, and emergency response activities;

emergency generators and pumps used only during loss of prlmary equipment or utility
service;

non-contact steam vents and leaks and safety and relief valves for boiler steam distribution
systems;

non-contact steam condensate flash tanks;

non-contact steam vents on condensate receivers, deaerators and similar equipment;
boiler blowdown tanks;

industrial cooling towers that do not use chromium-based water treatment chemicals;
ash piles maintained in a wetted condition and associated handling systems and activities;
oil/water separators in eftluent treatment systems;

combustion source flame safety purging on startup;

broke beaters, pulp and repulping tanks, stock chests and pulp handling equipment,
excluding thickening equipment and repulpers;

stock cleaning and pressurized pulp washing, excluding open stock washing systems; and
white water storage tanks.

"Chair" means the chairperson of the Board of Directors of the Lane Regional Air Pollution
Authority,

"Charcoal Producing Plant” means an industrial operation which uses the destructive distillation
of wood to obtain the fixed carbon in the wood.

"Chlorofluorocarbons (CFC)" includes:

ZECRoR-ES

CFC-11 (trichlorofluoromethane);

CFC-12 (dichlorodifluoromethane);
CEC-113 (trichlorotrifluoroethane);
CFC-114 (dichlorotetrafluoroethane); and
CFC-115 ({mono)chloropentafluoroethane).
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"Class 1 Area" means any federal, state, or Indian reservation land which is so classified. For
the State of Oregon, these are as follows:

Mt. Hood Wilderness;

Eagle Cap Wilderness;

Hells Canyon Wilderness;

Mt. Jefferson Wilderness;

Mt. Washington Wilderness;
Three Sisters Wilderness;
Strawberry Mountain Wilderness;
Diamond Peak Wilderness;
Crater Lake National Park;
Kalmiopsis Wildemness;
Mountain Lake Wilderness;
Gearhart Mountain Wilderness.

FASCZOEEUNWE

“Class I Equivalent” or “Equivalent,” as used in Title 15, is used only for the purposes of
determining the value of the “P” factor in the civil penalty formula, and means three Class 11
(two) violations, one Class II and two Class II1 (three) violations, or three Class IIl Violations.

"Collection Efficiency" means the overall performance of the air cleaning device in terms of
ratio of weight of material collected to total weight of input to the collector unless speclﬁc size
fractions of the contaminant are stated or reqmred

"Combustion Promoting Materials" include, but are not limited to, propane, diesel oil, or jellied
diesel.

"Commence Construction" means to begin to engage in a continuous program of on-site
construction or on-site modification, including site clearing, grading, dredging, or landfilling in
preparation for the fabrication, erection, installation or modification of a source; or entry into
binding agreements or contractual obligations which cannot be canceled or modified without
substantial loss to the owner or operator.

"Commence Construction," as used in Title 20, means to begin to engage in a continuous
program of on-site construction or on-site modifications, including site clearance, grading,
dredging, or landfilling in prepartion for the fabrication, erection, installation or modification of
an indirect source. Interruptions and delays resulting from acts of God, strikes, litigation or
other matters beyond the control of the owner shall be disregarded in determining whether a
construction or modification program is continuous.

"Commercial Area" means land which is zoned or used for commercial operations including
retail sales and services.

"Commercial asbestos" means any variety of asbestos which is produced by extracting asbestos
from asbestos ore.
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"Commercial Open Burning" means the open burning of "commercial wastes," which are
materials actually generated or used by a commercial operation.

"Commission" means the Environmental Quality Commission.

"Compliance" means meeting the requirements of the Authority's or Depart-ment's, Commis-
sion's or EPA's rules, permits or orders.

"Constant Process Rate" means the average variation in process rate for the calendar year isnot
greater than plus or minus ten percent of the average process rate.

"Construction" means any physical change including fabrication, erection, installation, or
modification of a facility, building or emission unit; or change in method of operation of a
source which would result in a change in actual emissions.

"Construction Open Burning" means the open burning of “construction wastes," which are
materials actually resulting from or produced by a building or construction project.

"Contested Case" means a proceeding before the Board or a Hearings Officer:

A. Inwhich the individual legal rights, duties or privileges of specific parties are required by
statute or Constitution fo be determined only after an agency hearing at which such
specific parties are entitled to appear and be heard; or

B.  Where the Authority has discretion to suspend or revoke a right or privilege of a person; or

C. For the suspension, revocation or refusal to renew or issue a permit where the licensee or
applicant for a license demands such hearing; or

D. Where Authority rule or order provides for hearing substantially of the character requlred
by ORS 183.415, 183.425 and 183.450 to 183.470.

"Contingency Requlrements" means the requirements of Sections 39-001 through 39-060.

"Continual Monitoring" means sampling and analysis, in a continuous or timed sequence, using
techniques which will adequately reflect actual emission rates or concentrations on a continuous
basis.

"Continuous Emissions Monitoring" means a monitoring system for continuously measuring the
emissions of a pollutant from an affected incinerator. Continuous monitoring equipment and
operation shall be certified in accordance with EPA performance specifications and quality
assurance procedures outlined in 40 CFR 60, Appendices B and F, and the Department's CEM
Manual.

“Continuous Monitoring,” as used in 33-070, means instrumental sampling of a gas streamon a
continuous basis, excluding periods of calibration.

"Continuous Monitoring Systems" means sampling and analysis, in a timed sequence, using
techniques which will adequately reflect calculated emissions and actual emission levels or
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concentrations on a continuing basis, in accordance with the Department's Continuous
Monitoring Manual, and includes continuous emission and parameter monitoring systems.

"Crematory Incinerator" means an incinerator used solely for the cremation of non-pathological
human and non-pathological animal remains.

"Cultures and stocks" includes etiologic agents and associated biologicals, including specimen.
cultures and dishes and devices used to transfer, inoculate and mix cultures, wastes from

production of biologicals, and serums and discarded live and attenuated vaccines. "Cultures"

does not include throat and urine cultures (see also "infectious waste".

"Daily Arithmetic Average" means the average concentration over the twenty-four hour period

~in a calendar day, or Authority-approved equivalent period, as determined by continuous
monitoring equipment or reference method testing. Determinations based on EPA reference
methods or equivalent methods in accordance with the Department Source Test Manual consist
of three (3) separate consecutive runs having a minimum sampling time of sixty (60} minutes
each and a maximum sampling time of eight (8) hours each. The three values for concentration
(ppm or grains/dscf) are averaged and expressed as the daily arithmetic average which is used to
determine compliance with process weight limitations, grain loading or volumetric
concentration limitations and to determine daily emission rate.

"Debris Clearing" means the removal of wood, trees, brush or grass in preparation for a land
improvement.or construction project.

“"Demolish" or "Demolition" means the wrecking or removal of any load-supporting structural
member of a facility together with any related handling operations or the intentional burning of
any facility.

"Demolition Open Burming" means the open burning of "Demolition Wastes," which are
materials actually resulting from or produced by the complete or partial destruction or tearing
down of a man-made structure or the clearing of any site to abate a nuisance, or land clearing
for site preparation for development.

"Department" means the Oregon Department of Environmental Quality.

"Design Criteria” means the numerical as well as narrative description of the basis of design
including, but not necessarily limited to, design flow rates, temperatures, humidities, descrip-
tions of the types and chemical species of contaminants, uncontrolled and expected controlled
mass emission rates and concentrations, scopes of any vendor-supplied and owner-supplied
equipment and utilities, and a description of any operational controls.

"Dioxins and Furans" means total tetra- through octachlorinated dibenzo-p-dioxins and
dibenofurans.

"Director" means the Director of the Lane Regional Air Pollution Authority and authorized
deputies or officers.
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"Distillate Fuel Oil" means any oil meeting the specifications of ASTM Grade 1 or Grade 2 fuel
oils. '

"Documented Viclation" means any violation which the Authority or other government agency
records after observation, investigation or data collection. ‘

"Dry Material" includes, but is not limited to, dried wood, feed, seed, or other materials.

"Dry Standard Cubic Foot" means the amount of gas, free of uncombined water, that would
occupy a volume of 1 cubic foot at standard conditions. When applied to combustion flue gases
from waste or refuse burning, "Standard Cubic Foot (SCF)" means adjustment of gas volume to
that which would result at a concentration of 7% oxygen (dry basis).

“Dusts” means minute solid particles released into the air by natural forces or by mechanical
processes such as crushing, grinding, milling, drilling, demolishing, shoveling, conveying,
covering, bagging, or sweeping. :

- "Emission" means a release into the ambient air of air contaminants.

"Emission Estimate Adjustment Factor (EEAF)" means an adjustment applied to an emission
factor to account for the relative inaccuracy of the emission factor, =

"Emission Factor" means an average value which relates the quantity of a pollutant released to
the atmosphere with the activity associated with the release of that pollutant.

"Emission Limitation" means a requirement established by LRAPA, local government, the State
of Oregon DEQ or the U. S. EPA, which limits the quantity, rate or concentration of emissions
of air pollutants on a continuous basis. This includes requirements on opacity limits, equipment
prescriptions, fuel specifications, and operation and maintenance procedures.

"Emission Point" means the location, place in horizontal plane and vertical elevation at which
an emission enters the outdoor atmosphere.

"Emission Reduction Credit Banking" means to reserve emission reductions for future use by
the reserver or assignee.

"Emission Reporting Form" means a paper or electronic form developed by the Authority that
shall be completed by the permittee to report calculated emissions or permitted emissions for
interim emission fee assessment purposes.

"Emission Standard" is the same as "Emission Limitation".

"Emission Unit" means any part of a source (including specific process equipment) which emits
or would have the potential to emit any air contaminant subject to regulation under the Clean

Air Act, State of Oregon laws, or these regulations.

"Enforcement" means any documented action taken to address a violation.
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"EPA" means the United States Environmental Protection Agency.

"EP A Method 9" means the method for Visual Determination of the Opacity of Emissions From
Stationary Sources as promulgated by the U.S. Environmental Protection Agency in Title 40 of
the Code of Federal Regulations, Part 60, Appendix A, Method 9.

"Bugene/Springfield Air Quality Maintenance Area" means that area described in Section
4.6.2.1 and Figure 4.6.2.1--1 of the State of Oregon State Implementation Plan Revision,
Eugene/Springfield AQMA, as approved by the Board on November 6, 1980.

"Eugene-Springfield Urban Growth Boundary (ESUGRB)" means the area within and around the
cities of Bugene and Springfield, as described in the currently acknowledged Eugene-
Springfield Metropolitan Area General Plan, as amended.

"Event" means any period of excess emissions.

"Excess Emissions" means emissions which are in excess of an Air Contaminant Discharge
Permit or any applicable air quality rule.

"Existing Source" means any air contaminant source constructed prior to the date of adoption of
rules affecting that source.

"Expressway" means a divided arterial highway for through traffic with full or partial control of
access and generally with grade separations at major intersections.

"Fabricating" means any processing (e.g., cutting, sawing, drilling) of a manufactured product
that contains commercial asbestos, with the exception of processing at temporary sites (field
fabricating) for the construction or restoration of facilities. In the case of friction products,
fabricating includes bonding, debonding, grinding, sawing, drilling, or other similar operations
performed as part of fabricating.

"Facility" means all or part of any public or private building, structure, 1nstallat10n equipment,
or vehicle or vessel including but not limited to shlps

"Federal Land Manager" means, with respect to any lands in the United States, the Secretary of
the federal department with authority over such lands.

"Federal Operating Permit Program" means a program approved by the EPA Administrator

- under 40 CFR Part 70 (last amended by 57 FR 32295, July 21, 1992). Therules and regulations

" which shall apply until superseded by LRAPA rules and regulations are OAR 340-28-2100
- through 340-28-2320 and 340-28-2560 through 340-28-2740, and all of OAR 340-32.

"Filing" or "filed" means receipt in the office of the Director. Such receipt is adequate where
filing is required for a document on a matter before the Authority, except a claim of personal
liability.
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"Fire Hazard" means the presence or accumulation of combustible material of such nature and
in sufficient quantity that its continued existence constitutes an imminent and substantial danger
to life, property, public welfare, or to adjacent lands.

"Fire Permit Issuing Agency" means any governmental fire permit issuing agency, such as city
fire department, rural fire protection district, water district, forest protection district or county
court or board of county commissioners or their designated representative, as applicable.

"Flagrant" means any documented violation where the respondent had actual knowledge of the
law and consciously set out to commit the violation.

“Forest Slash Open Burning” means burning of vegetative debris and refuse on forest land
related to the growing and/or harvesting of forest tree species where there is no change in the
use of the land from timber production. Forest slash open burning does not include burning for
commercial or individual use, or for any other type of land clearing not related to the growing
and harvesting or forest tree species.

"Formal Enforcement Action" means an administrative action signed by the Director or
authorized representative which is issued to a respondent for a documented violation. A formal
enforcement action may require the respondent to take specific action within a specified time
frame and/or state the consequences for continued non-compliance.

"Freeway" means an expressway with full control of access.

"Friable asbestos material" means any asbestos-containing material that hand pressure can
crumble, pulverize or reduce to powder when dry.

“Fuel Moisture Content by Weight Greater Than 20%” means bark, hogged wood waste, or
other wood with an average moisture content of more than 20 percent by weight on a wet basis
as used for fuel in the normal operating of a wood-fired veneer dryer as measured by ASTM
D4442-84 during compliance source testing.

“Fuel Moisture Content by Weight Less Than 20%” means pulverized ply trim, sanderdust, or =
other wood with an average moisture content of 20 percent or less by weight on a wet basis as

used for fuel in the normal operations of a wood-fired veneer dryer as measured by ASTM
D4442-04 during compliance source testing,

"Fugitive Emissions," means emissions of any air contaminant which escapes to the ambient air
from any point or area that is not identifiable as a stack, vent, duct, or functionally equivalent
opening.

"Full-scale asbestos abatement project” means any asbestos abatement project which is intended
to prevent the release of asbestos fibers into the air and which is not classified as a "small-scale
asbestos abatement project.”

"Garbage" means putrescible animal and vegetable wastes resulting from the handling,
preparation, cooking, and serving of food.
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"(Gasoline" means any petroleum distillate having a Reid vapor pressure of four (4) pounds per
square inch or greater.

"General Arrangement,”" in the context of the compliance schedule requirements in this
division, means drawings or reproductions which show, as a minimum, the size and location of
equipment served by the emission-control system, the location and elevation above grade of the
ultimate point of contaminant emission to the atmosphere, and the diameter of the emission
vent.

"Growth Increment" means an allocation of some part of an airshed's capacity to accommodate
future new minor sources, modifications of minor sources, and area source growth.

"Hardboard" means a flat panel made from wood that has been reduced to basic wood fibers
and bonded by adhesive properties under pressure.

"Hazardous Air Contaminant" means any air contaminant considered by the Authority or
Department to cause or contribute to an identifiable and significant increase in mortality or to
an increase in serious irreversible or incapacitating reversible illness and for which no ambient
air standard exists.

"Hazardous Waste" means a hazardous waste as defined in 40 CRF 261.3.

"HEPA filter" means a high-efficiency particulate air filter capable of filtering 0.3 micrometer
particles with 99.97 percent efficiency.

"Highway Section" means a highway of substantial length between logical termini (major
crossroads, population centers, major traffic generators, or similar major highway control
elements) as normally included in a single location study or multi-year highway improvement

program.

“Hot Mix Asphalt Plant” means those facilities and equipment which convey or batch load
proportioned quantities of cold aggregate to a drier, and heat, dry, screen, classify, measure, and
mix the aggregate with asphalt for purposes of paving, construction, industrial, residential, or
commercial use.

"Immediately," as relates to notifying LRAPA of episodes of excess emissions, means one of
the following: ‘ .

A. During LRAPA's normal work hours, 8:00 a.m. to 5:00 p.m. Monday through Friday,
report is to be made as soon as possible but no more than one (1) hour after the beginning
of the excess emissions; or

B. During LRAPA's off-duty hours or on weekends or holidays, report is to be made as soon
as possible but no more than one (1) hour after the beginning of the excess emissions,
using LRAPA's electronic telephone answering equipment. If the person reporting the
incident is unable to access the telephone answering equipment because of overloaded
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telephone circuits or telephone equipment malfunction, the report must be made to the
LRAPA business office at the beginning of the next working day.

"Inactive asbestos waste disposal site" means any disposal site where the operator has allowed
- the Department's solid waste permit to lapse, has gone out of business, or no longer receives
asbestos-containing waste.

"Incineration Operation” means any operation in which combustion is carried on in an
incinerator, for the principal purpose or with the principal result, of oxidizing wastes to reduce
their bulk and/or facilitate disposal.

"Incinerator" means a combustion device specifically for destruction, by high temperature
buming, of solid, semi-solid, liquid, or gaseous combustible wastes.. This does not include
devices such as open or screened barrels, drums, or process boilers.

"Indirect Source" means a facility, building, structure, installation, or any portion or combina-
tion thereof, which indirectly causes or may cause mobile source activity that results in
emissions of an air contaminant for which there is a federal, state or local standard. Such
Indirect Sources shall include, but shall not be limited to:

Highways and roads;

Parking facilities;

Retail, commercial and industrial facilities;

Recreation, amusement, sports and entertainment facilities;
Airports;

Office and government buildings;

Apartment and mobile home parks;

Educational factlities;

Hospital facilities; and

Religious facilities.

FEEOPETOWR

"Indirect Source Construction Permit" means a written permit in letter form issued by the

Authority, bearing the signature of the Director, which authorizes the permittee to commence

construction of an indirect source, under construction and operation conditions and schedules as
- specified in the permit.

"Indirect Source Emission Control Program (ISECP)" means a program which reduces mobile
source emissions resulting from the use of the Indirect Source. An ISECP may include, but is
not limited to:

Posting transit route and scheduling information.

Construction and maintenance of bus shelters and turnout lanes.

Maintaining mass transit fare reimbursement programs.

Making a car pool matching system available to employees, shoppers, students residents,
etc.

E. Reserving parking spaces for car pools.

F. Making parking spaces available for park-and-ride stations.
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G. Minimizing vehicle running time within parking lots through the use of sound parking lot
design.

H. Ensuring adequate gate capacity by providing for the proper number and location of

entrances and exits and optimum signalization for such.

Limiting traffic volume so as not to exceed the carrying capacity of roadways.

Altering the level of service at controlled intersections.

Obtaining a written statement of intent from the appropriate public agency(s) on the

disposition of roadway improvements, modifications, and/or additional transit facilities to

serve the individual source.

Construction and maintenance of exclusive transit ways,

Providing for the collection of air quality monitoring data at Reasonable Receptor and

Exposure Sites. ,

N. Limiting facility modifications which can take place without resubmission of a permit
application,

o

g

"Industrial Area" means land which is zoned or used for industrial operations, including
manufacturing.

"Industrial Open Burning" means the open burning of "industrial wastes," which are materials
produced as a direct result of any manufacturing or industrial process.

"Infectious Waste" means waste which contains or may contain any disease-producing
microorganism or material including, but not limited to, biological waste, cultures and stocks,
pathological waste, and sharps (see individual definitions for these terms).

"Infectious Waste Incinerator" means an incinerator which is operated or utilized for the
disposal or treatment of infectious waste, including combustion for the recovery of heat.

"Intentional," means conduct by a person with a conscious objective to cause the result of the
conduct,

"Interim Emission Fee" means $13 per ton for each assessable emission subject to emission fees
under LRAPA 35-010 for calculated or permitted emissions released during calendar years
1991 and 1992. "

"Interim storage of asbestos-containing material" means the storage of asbestos-containing
waste material which has been placed in a container outside a regulated area until transported to

an authorized landfill.

"Kraft Mill" or "Mill" means any industrial operation which uses for a cooking liquor an
alkaline sulfide solution containing sodium hydroxide and sodium sulfide in its pulping process.

"Land Clearing" means the removal of trees, brush, logs, stumps, debris or man-made structures
for the purpose of site clean-up or site preparation for construction.

"Late Payment" means an interim emission fee which is postmarked after the due date.
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"Leaves” means needle or leaf materials which have fallen from trees, shrubs, or plants on the
property around a dwelling unit.

"Lime Kiln" means any production device in which calcium carbonate is thermally converted to
calcium oxide.

"Lowest Achievable Emission Rate (LAER)" means that rate of emissions which reflects:

A. Themost stringent emission limitation which is contained in the implementation plan of
any state for such class or category of source, unless the owner or operator of the proposed
source demonstrates that such limitations are not achievable, or

B. The most stringent emission limitation which is achieved in practice by such class or
category of source, whichever is more stringent.

In no event shall the application of this term allow a proposed new or modified source to emit
any air contaminant in excess of the amount allowable under applicable new source perfor-
mance standards or standards for hazardous air pollutants.

“LRAPA” means the Lane Regional Air Pollution Authority, a regional air quality control
authority. | '

"Magnitude of the Violation" means the extent of a violator's deviation from federal, state and
the Authority's statutes, rules, standards, permits or orders. In determining magnitude, the
Authority shall consider available information, including such factors as concentration, volume,
percentage, duration, toxicity, and the extent of the effects of the violation. In any case, the
Authority may consider any single factor to be conclusive. Deviations shall be categorized as
major, moderate or minor., -

"Major Modification" means any physical change or change of operation of a source that would
result in a net significant emission rate increase (as defined in this section) for any pollutant
subject to regulation under the Clean Air Act. This criteria also applies to any pollutants not
previously emitted by the source. Calculations of net emission increases must take into account
all accurnulated increases and decreases (not including mandated decreases) in actual emissions
occurring at the source since January 1, 1978, or since the time of the last major source or major
modification approval issued for the source pursuant to the rules for that pollutant, whichever
time is more recent. If accumulation of emission increases results in a net significant emission
rate increase, the modifications causing such increases become subject to the major modifica-
tion requirements of this title, including the retrofit of required controls. For the purposes of
this title, fugitive emissions shall be inchuded in the calculation of emission rates of all air con-
taminants. Fugitive emissions are subject to the same control requirements and analyses
- required for emissions from identifiable stacks or vents. Secondary emissions shall not be
included in calculations of potential emissions which are made to determine if a proposed
source or modification is major. Once a source or modification is identified as being major,
secondary emissions must be added to the primary emissions and become subject to these rules.

"Major Source" means:
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A. Except as provided in subsection (b), means a source that emits, or has the potential
to emit, any regulated air pollutant at a Significant Emission Rate. This includes
emissions from insignificant activities.

B. As used in OAR 340 division 210, Stationary Source Notification Requirements,
OAR 344 division 218, Rules Applicable to Sources Required to Have Oregon Title V
Operating Permits OAR 340 division 220, Oregon Title V Operating Permit Fees,
and OAR 340-216-0066 Standard ACDPs, means any stationary source (or any
group of stationary sources that are located on one or more contiguous or adjacent
properties and are under common control of the same person (or persons under
common control)) belonging to a single major industrial grouping or supporting the
major industrial group and that is described in paragraphs (A), (B), or (C) of this
subsection. For the purposes of this subsection, a stationary source or group of
stationary sources is considered part of a single industrial grouping if all of the
pollutant emitting activities at such source or group of sources on contiguous or
adjacent properties belong to the same Major Group (i.e., all have the same two-digit
code) as described in the Standard Industrial Classification Manual (U.S. Office of
Management and Budget, 1987) or support the major industrial group.

(1) A major source of hazardous air pollutants, which means:

(a) For pollutants other than radionuclides, any stationary source or group of
stationary sources located within a contiguous area and under common
control that emits or has the potential to emit, in the aggregate, 10 tons per
year (tpy) or more of any hazardeus air pollutants that has been listed
pursuant to OAR 340-244-0040; 25 tpy or more of any combination of such
hazardous air pollutants, or such lesser quantity as the Administrator may
establish by rule. Emissions from any oil or gas exploration or production
well, along with its associated equipment, and emissions from any pipeline
compressor or pump station will not be aggregated with emissions from
other similar units, whether or not such units are in a contiguous area or
under common control, to determine whether such units or stations are
major sources; or

(b) For radionuclides, "major source" will have the meaning spec1fied by the
Administrator by rule.

(2) A major stationary source of air pollutants, as defined in section 302 of the Act,

) that directly emits or has the potential to emit 100 tpy or more of any regulated
air pollutant, including any major source of fugitive emissions of any such
pollutant. The fugitive emissions of a stationary source are not considered in
determining whether it is a major stationary source for the purposes of section

302(j) of the Act, unless the source belongs to one of the following categories of

stationary source:

(a) Coal cleaning plants (with thermal dryers);

(b) Kraft pulp mills;

(¢) Portland cement plants;

(d) Primary zinc smelters;

(e) Iron and steel mills;

(f) Primary aluminum ore reduction plants;

(g) Primary copper smelters;
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(h) Municipal incinerators capable of charging more than 50 tons of refuse per
day;

(i) Hydrofluoric, sulfuric, or nitric acid plants;

(j) Petroleum refineries;

(k) Lime plants;

() Phosphate rock processing plants;

(m) Coke oven batteries;

(n) Sulfur recovery plants;

(0) Carbon black plants (furnace process);

(p) Primary lead smelters;

(r) Fuel conversion plants;

(s} Sintering plants;

(t) Secondary metal production plants;

(u) Chemical process plants; _

(v) Fossil-fuel boilers, or combination thereof, totaling more than 250 million
British thermal units per hour heat input;

(w) Petroleum storage and transfer units with a fotal storage capacity
exceeding 300,000 barrels;

(x) Taconite ore processing plants;

(¥) Glass fiber processing plants;

(z) Charcoal production plants;

(aa) Fossil-fuel-fired steam electric plants of more than 250 million British
thermal units per hour heat input; or

(bb} All other stationary source categories regulated by a standard promulgated
under section 111 or 112 of the Act, but only with respect to those air
pollutants that have been regulated for that category.

(3) A major stationary source as defined in part D of Title T of the Act, including;:
(a) For ozone nonattainment areas, sources with the potential to emit 190 tpy
or more of VOCs or oxides of nitrogen in areas classified as "marginal" or
"moderate," 50 tpy or more in areas classified as "serious," 25 tpy or more
in areas classified as "severe,” and 10 tpy or more in areas classified as
"extreme"; except that the references in this paragraph to 100, 50, 25, and
10 tpy of nitrogen oxides do not apply with respect to any souxce for which
the Administrator has made a finding, under section 182(f)(1) or (2) of the
Act, that requirements under section 182(f) of the Act do not apply;
(b) For ozone transportregions established pursuant to section 184 of the Act,
sources with the potential to emit 50 tpy or more of VOCs;
(¢) For carbon monoxide nonattainment areas:
(i) that are classified as "serious;" and
(ii) in which stationary sources contribute significantly to carbon
monoxide levels as determined wunder rules issued by the
Administrator, sources with the potential to emit 50 tpy or more of
carbon monoxide.
(d) For particulate matter (PM10) nonattainment areas classified as "serious,"
sources with the potential to emit 70 tpy or more of PM10.
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"Major Source," as used in Title 38, means a source which emits, or has the potential to emit,
any pollutant regulated under the Clean Air Act at a Significant Emission Rate (as defined in
Title 38). For the purposes of this title, fugitive emissions shall be included in the calculation
of emission rates of all air contaminants. Fugitive emissions are subject to the same control
requirements and analyses required for emissions from identifiable stacks or vents. Secondary
emissions shall not be included in calculations of potential emissions which are made to
determine if a proposed source or modification is major. Once a source or modification is
identified as being major, secondary emissions must be added to the primary emissions and
become subject to these rules.

"Material Balance" means a procedure for calculating emissions based on the difference
between the amount of material added to a process and the amount consumed and recovered
from a process.

"Maximum Opacity" means the opacity as determined by EPA Method 9 (average of 24
consecutive observations). .

"Mercury" means the element mercury, excluding any associated elements and mcludes
mercury in particulates, vapors, aerosols, and compounds,

"Mercury Ore" means any mineral mined specifically for its mercury content.
"Mercury Ore Processing Facility" means a facility processing mercury ore to obtain mercury.

"Mercury Chlor-Alkali Cell" means & device which is basically composed of an electrolyzer
section and denuder (decomposer) section, and which utilizes mercury to produce chlorine gas,
hydrogen gas, and alkali metal hydroxide.

"Mobile Source” means self-propelled vehicles, powered by internal combustion engines,
mncluding but not limited to automobiles, trucks, motorcycles and aircraft.

"Model Rules" or "Uniform Rules" means the Attorney General's Uniform and Model Rules of
Procedure, OAR 137-01-005 through 137-04-010 as amended and in effect on April 29, 1988.

"Modification of an Air Contaminant Source" means any physical change or change in
operation of a source which would result in a non-permitted increase in the air contaminant
emissions from that source.

"Motor Vehicle" means any self-propelled vehicle designed for transporting persons or property
on a public street or highway.

"Negative pressure enclosure" means any enclosure of an asbestos abatement project area where
ambient air pressure is greater than the air pressure within the enclosure, and the air inside the
enclosure is changed at least two times an hour by exhausting 1t through a HEPA filter.

"Negligence" or "Negligent" means failure to take reasonable care to avoid a foreseeable risk of
committing an act or omission constituting a violation. '
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"New Source" means any air contaminant source not in existence prior to adoption of rules
affecting that source.

"Nonattainment Area" means a geographical area within the jurisdiction of the Authority which
exceeds any federal, state or local primary or secondary ambient air quality standard as desig-
nated by the Board, the Environmental Quality Commission, or the Environmental Protection
Agency. ‘

"Non-Condensibles" means gases and vapors, contaminated with TRS compounds, from the
digestion and multiple-effect evaporation processes of a kraft mill.

"Nonfriable asbestos-containing material" means any material containing more than one percent
{1%) asbestos as determined by weight that when dry, cannot be crumbled, pulverized, or
reduced to powder by hand pressure.

"Non-Major Source," as used in Title 38 means a stationary source which will not emit, and
does not have the potential to emit, any pollutant regulated under the Clean Air Act at a
Significant Emission Rate.

"Normal Source Operation" means operations which do not include such conditions as forced
fuel substitution, equipment malfunction, or highly abnormal market conditions.

“Nuisance” means a substantial and unreasonable interference with another’s use and
enjoyment of real property, or the substantial and unreasonable invasion of a right comumon to
members of the general public.

"Odor" means the property of a substance which allows its detection by the sense of smell.
"Off-Street Area or Space" means any area or space not located on a public road dedicated for
public use.

"Offset" means an equivalent or greater emission reduction which is required prior to allowing
an emission increase from a new major source or major modification of a source.

"Opacity" means the degree to which an emission reduces transmission of light or obscures the
view of an object in the background.

"Opacity Readings" are the individual readings which comprise a visual opacity determination.

“Open Accumulation,” as used in Title 43, means any accumulation, including storage, of
friable asbestos-containing waste material other than material securely enclosed and stored as
required by 43-015-18.

"Open Burning" includes burning in open outdoor fires, burn barrels, and incinerators which do
not meet emission limitations specified in Section 33-020 of these Rules, and any other outdoor
burning which occurs in such a manner that combustion air is not effectively controlled and
combustion products are not effectively vented through a stack or chimney.
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"Order" means:

A.  Any action satisfying the definition given in ORS Chapter 183; or
B. Any other action so designated in ORS Chapter 468 or 468.A.

"Other Sources of TRS emissions" means sources of TRS emissions in aikraft mill other than
recovery furnaces and lime kilns, including but not limited to:

A. Vents from knotters, brown stock washing systems, evaporators, blow tanks, blow heat
accumulators, black liquor storage tanks, black liquor oxidation system, pre-steaming
vessels, tall oil recovery operation; and

B. Any vent which is shown to contribute to an identified nuisance condition.

"Parking and Traffic Circulation Plan" mearns a plan developed by a city, county or regional
government or regional planning agency, the implementation of which assures the attainment
and maintenance of the state and local ambient air quality standards.

"Parking Facility" means any building, structure, lot or portion thefeof, designed and used
primarily for the temporary storage of motor vehicles in designated parking spaces.

"Parking Space" means any off-street area of space below, above or at ground level, open or
enclosed, that is used for parking one motor vehicle at a time.

"Particle Fallout Rate" means the weight of particulate matter which settles out of the airin a-
given length of time over a given area.

"Particleboard" means mat-formed flat panels consisting of wood particles bonded together
with synthetic resin or other suitable binder.
"Particulate asbestos material" means any finely divided particles of asbestos material.

"Particulate Matter" means any liquid or solid matter emitted to the ambient air, except
uncombined water, as measured by an applicable reference method approved by the Authority.

“Particulate Matter,” as used in 33-060, means all solid or liguid material, other than
uncombined water, emitted to the ambient air as measured in accordance with the Department
Source Sampling Manual. Particulate matter emissions determinations shall consist of the
average of three separate consecutive runs.-

A. For sources tested using DEQ Method 7, each run shall have a minimum sampling time of
one hour, a maximum sampling time of eight hours, and a minimum sampling volume of
31.8 dscf. Veneer dryers, wood particle dryers, fiber dryers, and press/cooling vents shall
be tested with DEQ Method 7.

B. For sources tested using DEQ Method 8, each run shatl have a minimum sampling time of
15 minutes and shall collect a minimum particulate sample of 100 mg. Air conveying
systems shall be tested with DEQ Method 8.
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“Particulate Matter,” as used in 33-070, means all solid or liquid material, other than
uncombined water, emitted to the ambient air, as measured by EPA Method 5 or an equivalent
test method in accordance with the Department Source Test Manuval. Particulate matter
emissions determinations by EPA Method 5 shall use water as the cleanup solvent instead of
acetone, and consist of the average of three (3) separate consecutive runs having a minimum
sampling time of 60 minutes each, a maximum sampling time of eight (8) hours each, and a
minimum sampling volume of 31.8 dscf each.

"Parts Per Million (ppm)" means parts of a contaminant per million parts of gas by volume on a |
dry-gas basis (1 ppm equals 0.0001% by volume).

"Pathological waste" includes biopsy materials and all human tissues; anatomical parts that
emanate from surgery, obstetrical procedures, antopsy and laboratory procedures; and animal
carcasses exposed to pathogens in research and the bedding and other waste from such animals.

"Pathological wastes" does not include teeth, or formaldehyde or other preservative agents (see
also "infectious waste™"). ‘

"Permit” or "Air Contaminant Discharge Permit" means a written permit issued by the
Authority, pursuant to LRAPA and DEQ rules and regulations.

"Permitted Emissions," as used in title 35, means assessable emission portion of the Plant Site
Emission Limit,

"Permittee" means the owner or operator of the facility, in whose name the operation of the
source is authorized by the Air Contaminant Discharge Permit or the federal operating permit.

"Person" means any individual, public or private corporation, political subdivision, agency,
board, department, or burean of the state or federal government, municipality, partnership,
association, firm, trust, estate, or any other legal entity whatsoever which is recognized by law
as the subject of rights and duties.

"Person in Charge of Property" means an agent, occupant, lessee, tenant, contract purchaser, or
other person having possession or control of property.

"Plant Site Emission Limit (PSEL)" means the total mass emissions per unit time of an
individual air pollutant specified in a permit for a source. The PSEL may consist of more than
one assessable emission.

"Plywood" means a flat panel built generally of an odd number of thin sheets of veneers of
wood in which the grain direction of each ply or layer is at right angles to the one adjacent to it.

"PM " means particulate matter with an aerodynamic diameter less than or equal to a nominal
10 micrometers as measured by an approved method as listed in 40 CFR 53.

"PMig Emissions” means emissions of finely divided solid or liquid material, other than -
uncombined water, with an aerodynamic diameter less than or equal to a nominal 10
micrometers, emitted to the ambient air as measured by applicable reference methods in
accordance with the Department's Source Sampling Manual.
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"Population” means that population estimate most recently published by the Center for
Population Research and Census, Portland State University, or any other population estimate
approved by the Authority.

“Portable Hot Mix Asphalt Plant” means a hot mix asphalt plant which is designed to be
dismantled and is transported from one job site to another job site.

"Potential to Emit" means the maximum capacity of a source to emit a pollutant under its
physical and operational design. Any physical or operational limitation on the capacity of the
source to emit a pollutant, including air poliution control equipment and restrictions on hours of
operation or on the type or amount of material combusted, stored, or processed, shall be treated
as part of its design if the limitation or the effect it would have on emissions is federally
enforceable. Secondary emissions do not count in determining the potential to emit of a source.

"ppm" means parts of air contaminant per million parts of air on a volume basis.

“Presiding Officer” means the Authority, the Chairperson of its Board of Directors, Hearings
Officer, the Director, or any individual designated by the Authority or the Director to preside in
any contested case, public, or other hearing. Any employee of the Authority who actually
presided in any such hearing is presumptively designated by the Authority or Director, such
presumptive designation to be overcome only by a written statement to the contrary bearing the
signature of the Chairperson or the Director.

"Prevention of Significant Deterioration Increments" means maximum allowable ambient air
- quality impacts over baseline concentrations in areas designated Class I, II or I1I, as follows:

Micrograms Per Cubic Meter
Class I Class I Class 111 3
Particulate Matter
TSP Annual Geometric 5 | 19 37
Mean
* TSP 24-Hour Maximum 10 37 75
Sulfur Dioxide
Annual Arithmetic Mean 2 - 20 40
*  24-Hour Maximum 5 91 182
¥ 3-Hour Maximums 25 512 - 700
(*  For these time periods, the applicable maximum allowable increase may
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be exceeded during one such period per year at any one location.)

"Primary Combustion Chamber" means-the discrete equipment, chamber or space in which
drying of the waste, pyrolysis, and essentially the burning of the fixed carbon in the waste
OCCUrS.

"Prior Violation" means any violation established, with or without admission, by payment ofa
civil penalty, by an order of default, or by a stipulated or final order of the Authority.

“Procedures” referred to in 40 CFR 51.164 are the New Source Review procedures at the
Department (OAR 340, Division 224) or at the Authority (Title 38) and the review procedures
for new minor sources or modifications to existing minor sources, at the Department (OAR
340-0200 to 0220, 340 Division 216) or at the Authority (34-035).

"Process Unit" includes all equipment and appurtenances for the processing of bulk material
which are united physically by conveyor or chute or pipe or hose for the movement of product
material provided that no portion or item of the group will operate separately with product
material not common to the group operation. Such a grouping is considered encompassing all
the equipment used from the point of initial charging or feed to the point or points of discharge
of material where such discharge will:

A. Bestored,
B. Proceed to a separate process, or
C. Be physically separated from the equipment comprising the group.

"Process Upset" means a failure or malfunction of a production process or system to operate in
a normal and usual manner.

"Process Weight" means total weight of the materials, including solid fuels but not including
liquid and gaseous fuels and combustion air introduced into any process unit which may cause
any emission into the atmosphere.

“Process Weight by Hour, “as used in 33-075, means the total weight of all materials introduced
into any specific process which process may cause any discharge into the atmosphere. Solid
fuels charged will be considered as part of the process weight, but liquid and gaseous fuels and
combustion air will not. The “process weight per hour” will be derived by dividing the total
process weight by the number of hours in one complete operation from the beginning of any
given process to the completion thereof, excluding any time during which the equipment is idle.

"Production (Kraft Mill)" means the daily amount of air-dried unbleached pulp, or equivalent,
produced during the 24-hour period each calendar day, or Authority-approved equivalent
period, and expressed in air-dried metric tons (admt) per day. The corresponding English unit
is air-dried tons (adt) per day.

"Propellant" means a fuel and oxidizer physically or chemically combined containing beryllium
or beryllium compounds, which undergoes combustion to provide rocket propulsion.
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"Propellant plant" means any facility engaged in the mixing, casting, or machining of
propeilant.

"Public nuisance" see "Nuisance to the Public.”

"Reasonable Receptor and Exposure Sites" means locations where people might reasonably be
expected to be exposed to air contaminants generated in whole or in part by the indirect source
in question. Location of ambient air sampling sites and methods of sample collection shall
conform to criteria on file with the Department of Environmental Quality.

"Reckless" or "recklessly" means conduct by a person who is aware of and consciously
disregards a substantial and unjustifiable risk that the result will occur or that the circumstance
exists. The risk must be of such a nature and degree that disregard thereof constitutes a gross
deviation from the standard of care a reasonable person would observe in that situation.

"Recovery Furnace (Kraft Mill)" means the combustion device in which dissolved wood solids
are incinerated and pulping chemicals recovered from the molten smelt. For these regulations,
and where present, this term shall include the direct contact evaporator.

"Reference Method" means any EPA approved method. (The methods are listed in the state
Department of Environmental Quality's Source Sampling Manual.)

"Refuse™ means unwanted matter.

"Refuse Bumning Equipment" means a device designed to reduce the volume of refuse by
combustion.

"Regional Authority” means a regional air quality control authority established under the
provisions of ORS 468.505.

"Regional Planning Agency" means any planning agency which has been recognized as a
substate-clearinghouse for the purposes of conducting project review under the United States
Office of Management and Budget Circular Number A-95, or other governmental agency
having planming authority.

"Renovate" or "Renovation" means altering in any way one or more facility components.
Operations in which load-supporting structural members are wrecked or removed are
considered demolition and are not included 1n the definition of renovation.

"Residential Area" means land which is zoned or used for single or multiple family or suburban
residential purposes.

"Residential Open Bui‘ning" means the open burning of clean wood, yard trimmings and

prunings which are actually generated in or around a dwelling for four (4) or fewer family living
units. Once this material is removed from the property of origin it becomes commercial waste.
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Such materials actually generated in or around a dwelling of more than four (4) family living
units are commercial wastes.

"Residual Fuel Oil" means any oil meeting the specifications of ASTM Grade 4, Gradé S5or
Grade 6 fuel oils. |

"Resource Recovery Facility" means any facility at which municipal solid waste is processed
for the purpose of extracting, converting to energy, or otherwise separating and preparing
municipal solid waste for reuse. Energy conversion facilities must utilize municipal solid waste
to provide fifty (50) percent or more of the heat input to be considered a resource recovery
facility.

"Respondent" means the person to whom a formal enforcement action is issued.

"Responsible Person" means each person who is in ownership, control, or custody of the
property on which the open burning occurs, including any tenant thereof, or who is in
ownership, control, or custody of the materials which are bumed; or any person who causes or
allows open buming to be initiated or maintained.

“Reviewing Agency,” where found in the federal rule, means the Authority, the Department, or
the EPA, as applicable.

"Ringelmann Chart" means the Ringelmann Smoke Chart with instructions for use as published
in May, 1967, by the United Stated Bureau of Mines. _

"Risk of Harm" means the level of risk to public health or the environment created by the
likelihood of exposure, either individual or cumulative, or the actual damage, either individual
or cumulative, caused by a violation.

"Roadways" mean surfaces on which vehicles travel. This term includes public and private
highways, roads, streets, parking areas, and driveways.

"Rule" means any agency directive, regulation or statement of general applicability that
implements, interprets or prescribes law or policy, or describes the procedure or practice
requirement of any agency. The term includes the amendment or repeal of a prior rule, but does
not include: -

A. Internal management directives, regulations or statements between agencies, or their
officers or their employees, or within an agency, between its officers or between
employees, unless hearing is required by statute, or action by agencies directed to other
agencies or other units of government.

B. Declaratory rulings issued pursuant to ORS 183.410 or 305.105.

“Salvage,” as used in Title 47, means the recovery, processing or use of woody debris for
purposes including, but not limited to, energy production (such as fire wood or fuel), fiber
production (such as soil amendments or mulch), or as a raw material for chemical or
manufacturing processes.
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"Secondary (or Final) Combustion Chamber" means the discrete equipment, chamber, or space,
excluding the stack, in which the products of pyrolysis are combusted in the presence of excess
air, such that essentially all carbon is burned to carbon dioxide.

"Secondary Emissions" means emissions from new or existing sources which occur as a result
of the construction and/or operation of a source or modification, but do not come from the
source itself. Secondary emissions must be specific, well defined, quantifiable, and impact the
same general area as the source associated with the secondary emissions. Secondary emissions
may include, but are not limited to: '

A. Emissions from ships and trains coming to or from a facility;
B. Emissions from off-site support facilities which would be constructed or would otherwise
increase emissions as a result of the construction of a source or modification.

"Sensitive Area" means locations which are actual or potential air quality non-attainment areas,
as determined by LRAPA.

"Sharps" includes needles, TV tubing with needles attached, scalpel blades, lancets, glass tubes
that could be broken during handling, and syringes that have been removed from their original
sterile containers (see also "infectious waste™).

"Shutdown," as used in Titles 30 and 36, means that time during which normal operation of an
air contaminant source or emission control equipment is terminated.

"Significant Air Quality Impact" means an ambient air quality impact which is equal to or
greater than:

Pollutant Averaging Time

Pollutani Annual 24-Hour 8-Hour 3-Hour 1-Hour

SO 1.0 pg/m® | 5 pg/m’ — 25 pg/m’ —

TSPorPMy | 0.2 pgm® | 1.0 pg/m® — — —

NO, 1.0 pg/m’ — —_ — —

CO — e 0.5 mg/m’ — 2 mg..m3

For sources of volatile organic compounds (VOC), a major source or major modification will be
deemed to have a significant impact if it is located within thirty (30) kilometers of an ozone
nonattainment area and is capable of impacting the nonattainment area.

"Significant Emission Rate" means:

A. Emission rates equal to or greater than the following for air pollutants re gﬁlated under the
Clean Air Act:

Amended October 9, 2001 12.29




Attachment B

Significant Emission Rates for Pollutants -
Regulated Under the Clean Air Act

Significant Pollutant Emission Rate
1. Carbon Monoxide 100.00 Tons/Year
2. Nitrogen Oxides 40.0 . Tons/Year
3. Particulate Matter 250  Tons/Y eér
4. PMyg 15.0  Tons/Year
5. Sulfur Dioxide 40.0  Tons/Year
6. VOCs 40.0  Tons/Year
7. Lead 0.60 Tons/Year
8. Mercury 0.10 Tons/Y éar
9. Beryllium 0.0004 Tons/Year

10. Asbestos

0.007 Tons/Year

(including hydrogen sulfide)

11. Vinyl Chloride 1.0 Tons/Year

12. Fluorides 3.0 TonsI/Y ear

13. Sulfuric Acid Mist 7.0  Tons/Year

14. Hydrogen Sulfide 10.0 . Tons/Year

15. Total Reduced Sulfur 10.0 Tons/Year
(including hydrogen sulfide)

16. Reduced Sulfur Compounds 100 Tons/Year

B. For pollutants not listed above, the Authority shall determine the rate that constitutes a

significant emission rate.

C. Anyemissions increase less than these rates associated with a new source or modification
which would construct within ten (10) kilometers of a Class I area and would have an
impact on such area equal to or greater than 1 ug/m® (24-hour average) shall be deemed to

be emitting at a significant emission rate.

"Significant Impairment" occurs when visibility impairment, in the judgement of the Authority,
interferes with the management, protection, preservation, or the enjoyment of the visual
experience of visitors within a Class I area. The determination will be made on a case-by-case
basis, considering the recommendation of the Federal Land Manager, the geographic extent,
intensity, duration, frequency, and time of visibility impairment. These factors will be
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considered with respect to visitor use of the Class I Area, and the frequency and occurrence of
natural conditions that reduce visibility.

"Significant Upgrading of Pollution Control Equipment" means a modification or a rebuild of
an existing pollution control device for which a capital expenditure of 50 percent or more of the
replacement cost of the existing device is required, other than ongoing routine maintenance.

"Slash" means forest debris of woody vegetation to be burned under the Oregon Smoke
Management Plan administered by the Oregon Department of Forestry pursuant to ORS.
477.515. The burning of such slash is related to the management of forest land and does not
include the burmning of any other material created by land clearing.

"Small-scale asbestos abatement project” means any short-duration asbestos abatement project
as defined in 41, below, and/or removal, renovation, encapsulation, repair, or maintenance
procedures intended to prevent asbestos containing material from releasing fibers into the air
and which: '

A. Remove, encapsulate, repair or maintain less than 40 linear feet or 80 square feet of
asbestos-containing material;

B. Do not subdivide an otherwise full-scale asbestos abatement project into smaller-sized

units in order to avoid the requirements of these rules;

Utilize all practical worker isolation techniques and other control measures; and

Do not result in worker exposure to an airborne concentration of asbestos in excess 0f 0.1

fibers per cubic centimeter of air calculated as an eight (8) hour time-weighted average.

o0

"Small-scale, short-duration activity" means a task for which the removal of asbestos is not the
primary objective of the job, including, but not limited to:

A. Removal of asbestos-containing insulation on pipes, not to exceed amounts greater than
those which can be contained in a single glove bag;

B. Removal of small quantities of asbestos-containing insulation on beams or above ceilings;

C. Replacement of an asbestos-containing gasket on a valve;

D. Installation or removal of a small section of drywall;

E. Installation of electrical conduits through or proximate to asbestos-containing materials;

F. Minor repairs to damaged thermal system insulation which does not require removal;

G. Repairs to asbestos-containing wallboard; or

H. Repairs involving encapsulation, enclosure, or removal of small amounts of friable

asbestos-containing material in the performance of emergency or routine maintenance
activity and not intended solely as asbestos abatement, Such work may not exceed
amounts greater than those which can be contained in a single prefabricated mini-
enclosure. Such an enclosure shall conform spatially and geometrically to the localized
work area, in order to perform its intended containment function.
I.  No such activity described above shall result in airborne asbestos concentrations above 0.1
fibers per cubic centimeter of air (calculated on an 8-hour weighted average).
Small-scale activities shall be limited to no more than forty (40) linear feet or eighty (80) square
feet of asbestos-containing materials. An activity that would otherwise qualify as a full-scale
abatement project shall not be subdivided into smaller units in order to avoid the requirements
of these rules.
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"Smelt dissolving tank vent (Kraft Mill)" means the vent serving the vessel used to dissolve the
molten smelt produced by the recovery furnace.

"Smoke" means small gas-borne particles resulting from incomplete combustion, consisting
predominantly of carbon, ash and other combustible materials present in sufficient quantity to
be observable.

"Solid Waste" means refuse, more than 50% of which is waste consisting of a mixture of paper,
wood, yard wastes, food wastes, plastics, leather, rubber, and other combustible materials, and
noncombustible materials such as metal, glass, and rock.,

"Solid Waste Incinerator" means an incinerator which is operated or utilized for the disposal or
treatment of solid waste, including combustion for the recovery of heat.

"Source," means any building, structure, facility, installation or combination thereof which
emits or is capable of emitting air contaminants to the atmosphere and is located on one or more
contiguous or adjacent properties and is owned or operated by the same person or by persons
under common control.

"Source," as used in LRAPA Title 38, New Source Review, and the definitions of "BACT,"
"Commenced," "Construction," "Emission Limitation," "Emission Standard," "LAER," "Major
Modification, " "Major Source," "Potential to Emit," and "Secondary Emissions" as these terms
are used for purposes of LRAPA Title 38, includes all pollutant-emitting activities which
belong to a single major industrial group (i.e., which have the same two-digit code), as
described in the Standard Industrial Classification Manual, (U. S. Office of Management and
Budget, 1987) or are supporting the major industrial group. '

"Source Category” means a group of major sources determined by the Authority to be using
similar raw materials and having equivalent process control and pollution control equipment.

"Source Test" means the average of at least three test runs during operating conditions
representative of the period for which emissions are to be calculated, conducted in accordance
with the Department's Source Sampling Manual or other Authority-approved methods. -

“Special Control Areas,” as used in 33-075, means any location within:

A. Benton, Clackamas, Columbia, Lane, Linn, Marion, Multnomah, Polk, Washingtonand ~ ~
Yambhill Counties;

B. Anyincorporated city or within six (6) miles of the city limits of said incorporated city;

C. Any area of Lane County within one (1) mile of any structure or building used for a
residence;

D. Any area of Lane County within two (2) miles straight-line distance or air miles of any
paved public road, highway, or freeway having a total of two (2) or more traffic lanes.

" Speéial Problem Area" means the formally designated Eugene/Springfield AQMA and other
specifically defined areas that the Board and the Environmental Quality Commission may
formally designate in the future.
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"Standard Conditions" means a gas temperature of sixty-eight (68) degrees Fahrenheit and a gas
pressure of 29.92 inches of mercury.

"Standard Cubic Foot (SCF)" means that amount of gas which would occupy a cube having
dimensions of one foot on each side, if the gas were free of water vapor at standard conditions.

"Standard Dry Cubic Meter" means the amount of gas that would occupy a volume of one cubic
meter, if the gas were free of uncombined water, at a temperature of 20° C. (68° F.) and a
pressure of 760 mm of Mercury (29.92 inches of Mercury). The corresponding English unit is
standard dry cubic foot. When applied to recovery furnace gases, "standard dry cubic meter"
requires adjustment of the gas volume to that which would result in a concentration of 8%
oxygen if the oxygen concentration exceeds 8%. When applied to lime kiln gases, "standard
dry cubic meter” requires adjustment of the gas volume to that which would result in a

~ concentration of 10% oxygen if the oxygen concentration exceeds 10%. The mill shall
demonstrate that oxygen concentrations are below noted values or furnish oxygen levels and
corrected pollutant data.

"Startup/Shutdown" means the time during which an air contaminant source or emission control
equipment is brought into normal operation and normal operation is terminated, respectively.
"Shutdown," as used in Titles 30 and 36, means that time during which normal operation of an
air contaminant source or emission control equipment is terminated. ' _
"Startup,” means that time during which an air contammant source or emission control
equipment is brought into normal operation.

"Startup,"” as used in Title 46, means commencement of operation of a new or modified source
resulting in release of contaminants to the ambient air.

“State” or “State or Local Control Agency,” where found in 40 CFR 51. 118 means the
Authority or the Department.

"Structural member" means any load-supporting member, such as beams and 1oad—supp0rting
walls, or any non-supporting member, such as ceilings and non-load-supporting walls. -

"Substantial Underpayment" means the lesser of ten percent (10%) of the total interim emission
fee for the major source or five hundred dollars ($500).

"Tempering Oven" means any facility used to bake hardboard following an oil treatment
process. '

"Threshold Level of Olfactory Detection" means the odor perception threshold for fifty percent
(50%) of the odor panel as determined by the ASTM procedure DI1391-57 Standard Method of
Measurement of Odor in Atmospheres (Dilution method), or an equivalent method.

"Total Reduced Sulfur (TRS)" means the sum of the sulfur compounds hydrogen sulfide,
methyl mercaptan, dimethyl sulfide, and dimethyl disulfide, and any other organic sulfides
present, expressed as hydrogen sulfide (H,S).
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"Transmissometer” means a device that measures opacity and conforms to EPA specification
Number 1 in Title 40 CFR, Part 60, Appendix B.

"TSP" means particulate matter as measured by an reference method.

“Typically Achievable Control Technology” or “TACT” means the emission limit established
on a case-by-case basis for a criteria pollutant from a particular emissions unit in accordance
with Section 32-008. For existing sources, the emissions limit established shall be typical of
the emission level achieved by emissions units similar in type and size. For new and modified
sources, the emission limit established shall be typical of the emission level achieved by well-
controfled new or modified emissions units similar in type and size that were recently installed.
TACT determinations shall be based on information known to the Authority considering
pollution prevention, impacts on other environmental media, energy nmpacts, capital and
operating costs, cost effectiveness, and the age and remaining economic life of existing
emission control equipment. The Authority may consider emission control technologies
typically applied to other types of emissions units where such technologies could be readily
applied to the emissions unit. If an emission limitation is not feasible, a design, equipment,
work practice, or operational standard, or combination thereof, may be required.

"Unavoidable” means events which are not caused entirely or in part by poor or inadequate
design, operation, maintenance, or any other preventable condition in either process or control
equipment.

"Uncombined Water" means water which is not chemically bound to a substance.

"Upset" or "Breakdown" mean any failure or malfunction of any pollution control equipment or
process equipment which may cause excess emissions.

"Vehicle Trip" means a single movement by a motor vehicle which originates or terminates at
or uses an Indirect Source.

"Veneer" means a single flat panel of wood not exceeding one-quarter (1/4) inch in thickness,
formed by slicing or peeling from a log.

"Veneer Dryer" means equipment in which veneer 1s dried.

"Verified Emission Factor" means an emission factor approved by the Authority and developed
for a specific major source or source category and approved for application to that major source
by the Authority. '

"Violation" means a fransgression of any statute, rule, order, license, permit, or any part thereof,
and includes both acts and omissions. Violations shall be classed according to risk of harm as
follows:

A. "Class One or I" means any violation which poses a major risk of harm to public health or
the environment, or violation of any compliance schedule contained in an agency permit or
board order;
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B. "Class Two or 11" means any violation which poses a moderate risk of harm to public
health or the environment;

C.  "Class Three or III" means any violation which poses a minor risk of harm to public health
or the environment.

"Visual Opacity Determination" consists of a minimum of twenty-four (24) opacity readings
recorded every fifteen (15) seconds and taken by a trained observer.

"Visibility Impairment" means any humanly perceptible change in visual range, contrast, or
coloration from that which would have existed under natural conditions. Natural conditions
mclude fog, clouds, windblown dust, rain, sand, naturally ignited wildfires, and natural
aerosols.

"Volatile Organic Compound” or "VOC" means any compound of carbon, excluding carbon
monoxide, carbon dioxide, carbonic acid, metallic carbides, or carbonates, and ammonium
carbonate, which participates in atmospheric photochemical reactions.

A, This includes any such organic compound other than the following, which have been
determined to have negligible photochemical reactivity in the formation of tropospheric
ozone: methane; ethane, methylene chloride (dichloromethane); 1,1,1-trichloroethane
{methyl chloroform); 1,1,2-trichloro-1,2 2-trifluoroethane (CFC-113);
trichlorofluoromethane (CEC-11), dichlorodifluoromethane (CFC-12);
chlorodifluoromethane (HCFC-22); trifluoromethane (HFC-23); 1,2-dichloro-1,1,2,2-
tetrafluoroethane (CFC-114; chloropentafluoroethane (CFC-115); 1,1,1-trifluoro-2,2-
dichloroethane (HCFC-123), 1.1.1.2-tetrafluoroethane (HFC-134a); 1,1-dichloro-1-
fluoroethane (HCFC-141b); 1-chloro-1,1-difluoroethane (HCFC-142b); 2-chloro-1,1,1,2-
tetrafluoroethane (HCFC-124); HCFC 225¢a and cb; HFC 43-10mee; pentafiuoroethane
[2] (HFC-125); 1,1,2 2-tetrafluoroethane (HFC-134); 1,1,1-trifluoroethane (HFC-143a);
1,1-difluoroethane (HFC-152a); parachlorobenzotrifluoride (PCBTF); cyclic, branched, or
linear completely methylated siloxanes; acetone; perchloroethylene (tertrachloroethylene);
difluorormethane (HFC-32); ethylfluoride (HFC-161); 1,1,1,3,3,3-hexafluoropropane
(HFC-236fa); 1,1,2,2,3-pentafluvoropropane (HFC-245¢a); 1,1,2,3,3-pentafluoropropane
(HFC-245¢a); 1,1,1,2,3-pentafluoropropane (HFC-245eb); 1,1,1,3,3-pentafluoropropane
(HEC-2451fa); 1,1,1,2,3,3-hexafluoropropane (HFC-236ea); 1,1,1,3,3-pentafluorobutane
(HEC-365mfc); chlorofluoromethane (HCFC-31); 1 chloro-1-fluoroethane (HCFC-151a);
1,2-dichloro-1,1,2-trifluoroethane (HCFC-123a); 1,1,1,2,2,3,3,4-nonafluoro-4-methoxy-
butane  (C4F9OCHy);  2-(difluoromethoxymethyl)-1,1,1,2,3.3 3-heptafluoropropane
((CF4),CFCF,0OCHs3); 1-ethoxy-1,1,2,2,3,3,4,4,4-nonafluorobutane (C4FeOCyHs); 2-
(ethoxydifluoromethyl)-1,1,1,2,3,3,3-heptafluoropropane ((CF3);CFCF,0C;Hs); methyl
acetate; and perfluorocarbon compounds which fall into these classes:

(1) Cyclic, branched, or linear, completely fluorinated alkanes;

(2) Cyclic, branched, or linear, completely fluorinated ethers with no unsaturations;

(3) Cyclic, branched, or linear, completely fluorinated tertiary amines with no
unsaturations; and

(4) Sulfur-containing perfluorocarbons with no unsaturations and with sulfur bonds only
to carbon and fluorine.

B. For purposes of determining compliance with emissions limits, VOC will be measured by
an applicable reference method in accordance with the Department's Source Sampling
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Manual, January, 1992, Where such a method also measures compounds with negligible
photochemical reactivity, the latter may be excluded as VOC if the amount of such
compounds is accurately quantified, and the Authority approves the exclusion.

C. The Authority may require an owner or operator to provide monitoring or testing methods
and results demonstrating, to the satisfaction of the Authority, the amount of negligibly
reactive compounds in the source's emissions.

"Volatile Organic Compound (VOC)," as used in Title 35, means any organic compound which
would be emitted during use, application, curing or drying of a surface coating, solvent, or other
material. Excluded from this definition are those compounds which EPA classifies as having
negligible photochemical reactivity, which include: methane, ethane, methylene chloride,
1,1,1--trichloroethane (methyl chloroform), trichlorofluoromethane (CFC-11), dichloro-
fluoromethane (CFC-12), chlorodifluoromethane (CFC-22), trifluoromethane (FC-23),
trichlorotetrafluoroethane (CFC-114), and chloropentafluoroethane (CFC 115).

"Waste generator" means any person performing an asbestos abatement project or any owner or
operator of a source covered by this section whose act or process generates asbestos-containing
waste material. ‘ ‘

"Waste shipment record" means the shipment document, required to be originated and signed
by the waste generator; used to track and substantiate the disposition of asbestos-containing
waste material. '

"Wigwam Waste Bumer" means a bumer which consists of a single combustion chamber,
which has the general features of a truncated cone and is used for incineration of refuse.

“Wood-Fired Veneer Dryer” means a veneer dryer which is directly heated by the products of
combustion of wood fuel in addition to or exclusive of steam or natural gas or propane
combustion.

"Woody Yard Trimmings" means woody limbs, branches and twigs, with any attached leaves,
which have been cut from or fallen from trees or shrubs from the property around a dwelling
unit.

"Yard Debris" means wood, needle, or leaf materials from trees, shrubs, or plants from the
property around a dwelling unit. -
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LANE REGIONAL AIR POLLUTION AUTHORITY
TITLE 32

EMISSION STANDARDS

Section 32-001 Definitions

See Title 12, Definitions.

Section 32-005 Highest and Best Practicable Treatment and Control Required

1. As specified in 32-006 through 32-009 and subsections 2 through 6 of this section, the
highest and best practicable treatment and control of air contaminant emissions shall in
every case be provided so as to maintain overall air quality at the highest possible levels,
and to maintain contaminant concentrations, visibility reduction, odors, soiling and other
deleterious factors at the lowest possible levels. In the case of new sources of air
contamination, particularly those located in areas with existing high-level air quality, the
degree of treatment and control provided shall be such that degradation of existing air
quality is minimized to the greatest extent possible.

2. A source shall be deemed to be in compliance with subsection 1 of this section if the source
is in compliance with all other applicable emission standards and requirements contained
in LRAPA Titles 32 through 51 and OAR Divisions 28 and 32, including but not limited to
requirements applicable to:

A. specific pollutants in Title 32;
B. specific existing and new source categories in Title 33;

C. hazardous air pollutants in OAR 340-32;

D. control requirements and operational and maintenance requirements in sections 32
007 through 32-009; and '

E. review of new major sources and major modifications in Title 38.
3. The Authority may adopt additional rules as necessary to ensure that the highest and best
practicable treatment and control is provided as specified in subsection 1 of this section.

Such rules may include, but are not limited to, the following requirements:

A. Applicable to a source category, pollutant or geographic area of Lane County;
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B. Necessary to protect public health and welfare for air contaminants that are not
otherwise regulated by the Authority; or

C. Necessary to address the cumulative impact of sources on air quality.

4, The Authority encourages the owner or operator of a source to further reduce emissions
from the source beyond applicable control requirements where feasible.

5. Nothing in sections 32-005 through 32-009 revokes or modifies any existing permit term
or condition unless or until the Authority revokes or modifies the term or condition by a
permit revision. Adoption of 32-005 is not intended to withdraw authority for application
of any existing policy for new sources of toxic and hazardous air pollutants to a federal
operating permit program source until the effective date of the program.

6. Compliance with a specific emission standard in these rules does not preclude the
required compliance with any other applicable emission standard.

Section 32-006 Pollution Prevention

The owner or operator of a source is encouraged to take into account the overall impact of the
control methods selected, considering risks to all environmental media and risks from all
affected products and processes. The owner or operator of a source is encouraged, but not

required, to utilize the following hierarchy in controlling air contaminant emissions:

1. Modify the process, raw materials or product to reduce the toxicity and/er quantity of air
contaminants generated;

2. Capture and reuse air contaminants;
3. Treat to reduce the toxicity and/or quantity of air contaminants released; or

4. Otherwise control emissions of air contaminants.

Sectiont 32-007 Operating and Maintenance Requirements
1. Operational, Maintenance and Work Practice Requirements

A. Where the Authority has determined that specific operational, maintenance, or work
practice requirements are appropriate to ensure that the owner or operator of a
source is operating and maintaining air pollution control equipment and emission
reduction processes at the highest reasonable efficiency and effectiveness to minimize
emissions, the Authority shall establish such requirements by permit condition or
Notice of Construction (NOC) approval.

B. Operational, maintenance and work practice requirements include, but are not
limited to:
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(1) flow rates, temperatures and other physical or chemical parameters related to

the operation of air pollution control equipment and emission reduction
processes;

(2) monitoring, record-keeping, testing and sampling requirements and schedules;
(3) maintenance requirements and schedules; or

(4) requirements that components of air pollution control equipment be functioning
properly.

2. Emission Action Levels

A. ‘Where the Authority has determined that specific operational, maintenance, or work
practice requirements considered or required under subsection 1 of this section are
not sufficient to ensure that the owner or operator of a source is operating and
maintaining air pollution control equipment and emission reduction processes at the
highest reasonable efficiency and effectiveness, the Authority may establish, by
permit or Notice of Construction (NOC) approval, specific emission action levels in
addition to applicable emission standards. An emission action level shall be
established at a level which ensures that air pollution control equipment or an
emission reduction process is operated at the highest reasonable efficiency and
effectiveness to minimize emissions.

- B. If emissions from a source equal or exceed the apphcable emission action level, the
owner or operator of the source shall;

~ (1) take corrective action as expeditiously as practical to reduce emissions to below
the emission action level

(2) maintain records at the plant site for two (2) years which document the
exceedance, the cause of the exceedance, and the corrective action taken;

(3) make such records available for inspection by the Authority during normal
business hours; and

(4) submit such records to the Authority upon request.
C. The Authority shall revise an emission action level if it finds that such level does not
reflect the highest reasonable efficiency and effectiveness of air pollution control

equipment and emission reduction processes.

D. An exceedance of an emission action level which is more stringent than an applicable
emission standard shall not be a violation of such emission standard.

3. In determining the highest reasonable efficiency and effectiveness for purposes of this
rule, the Authority shall take into consideration operational variability and the capability

of air pollution contrel equipment and emission reduction processes. If the performance
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of air pollution control equipment and emission reduction processes during start-up or
shut-down differs from the performance under normal operating conditions, the
Authority shall determine the highest reasonable efficiency and effectiveness separately
for these start-up and shut-down operating modes.

Section 32-008 Typically Achievable Control Technology (T ACT)

1. Existing Sources. The Authority shall require an existing emissions unit to meet TACT
for existing sources if:

A. the emissions unit, for the pollutants emitted, is not subject to emissions standards
under Title 32, Title 33, Title 39 or Title 46 at the time TACT is required;-.

B. the source is required to have a permit;

C. the emissions unit has emissions of criteria pollutants equal to or greater than five (5)
tons per year of particulate or ten (10) tons per year of any gaseous pollutant; and

D. The Authority determines that air pollution control equipment and emission
reduction processes in use for the emissions unit do not represent TACT and that
further emission control is necessary to address documented nuisance conditions,
address an increase in emissions, ensure that the source is in compliance with other
applicable requirements, or to protect public health or welfare or the environment.

2. New and Modified Sources. The Authority shall require a new or modified emissions unit -
to meet TACT for new or modified sources if:

A. the new or modified emissions unit, for the pollutants to be emitted, is not subject to
New Source Review requirements in Title 38, an applicable Standard of Performance
for New Stationary Sources in Title 46, or any other standard applicable only to new
or modified sources in Title 32, Title 33, or Title 39 at the time TACT is required;

B. the source is required to have a permit.
C. the emissions unit:

(1) if new, would have emissions of any criteria pollutant equal to or greater than 1
ton per year, or of PM;, equal to ox greater than 500 pounds per year in a PMy,
nonattainment area; or

(2) if modified, would have an increase in emissions from the'permitted level for the
emissions unit of any criteria pollutant equal to or greater than 1 ton per year,
or of PMy; equal to or greater than 500 pounds per year in a PMy,
nonattainment area; and

D. the Authority determines that the proposed air pollution control equipment and

emission reduction processes do not represent TACT.
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3. Prior to making a TACT determination, the Authority shall notify the owner or operator

of a source of its intent to make such determination utilizing information known to the

Authority. The owner or operator of the source may supply the Authority with additional

information by a reasonable date set by the Authority for use in making the TACT
determination.

4. The owner or operator of a source subject to TACT shall submit compliance plans and
specifications by a reasonable date established by the Authority for approval by the
Authority. The owner or operator of the source shall demonstrate compliance in
accordance with a method and compliance schedule approved by the Authority.

Section 32-009 Additional Control Requirements for Stationary Sbilrces of Air Contaminants

The Authority shall establish control requirements in addition to otherwise applicable
requirements by permit, if necessary, as specified in section 1 through 5 of this section.

1. Requirements shall be established to prevent violation of an Ambient Air Quality
Standard caused or projected to be caused substantially by emissions from the source as
determined by modeling, monitoring or a combination thereof. For existing sources, the
violation of an Ambient Ajr Quality Standard shall be confirmed by monitoring
conducted by the Authority.

2.  Requirements shall be established to prevent significant impairment of visibility in Class 1
areas caused or projected to be caused substantially by a source as determined by
modeling, monitoring or a combination thereof. For existing sources, the visibility
impairment shall be confirmed by monitoring conducted by the Authority.

3. A requirement applicable to major source shall be established if it has been adopted by
EPA but has not otherwise been adopted by the EQC or the LRAPA Board.

4. An additional control requirement shall be established if requested by the owner or
operator of a source.

5. Additional controls may be required to achieve air contaminant reduction as part of a
State Implementation Plan.

Section 32-010 Visible Air Contaminant Limitations

1. Except as provided in Subsection 2, no person shall cause, suffer, allow, or permit the
emission of any air contaminant into the atmosphere from any air contaminant source for
a period or periods aggregating more than three minutes in any one hour which is:

A. Asdark or darker in shade than that designated as No. 1 on the Ringelmann Chart;
or

B. Equal to or greater than 20 percent opacity.
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2. Existing Fuel Burning Equipment Utilizing Wood Wastes (any source installed,

constructed or modified before June 1, 1970). No person shall discharge into the

atmosphere from any single source of emissions whatsoever any air contaminant for a
period or periods aggregating more than three minutes in any one hour which is:

a.  Asdark or darker in shade than that designated as No. 2 on the Ringelmann Chart;
or ‘

b. Equal to or greater than 40 percent opacity.

3.  Exception--Visible Air Contaminant Standards. Uncombined Water. Where the
presence of uncombined water is the only reason for failure of any emission to meet the
requirements of Section 32-010-1 or 2, such section shall not apply.

4. Veneer Dryers (moved to Title 33, section 33.060-2.A)

Section 32-015 Particulate Matter Weight Standards

Notwithstanding emission limits of Sections 32-020 and 32-030, particulate emissions shall not
exceed:

1. 0.2 gréin per standard dry cubic foet for any air contaminant source constructed or
modified prior to June 1,1970; ox

2. 0.1 grain per standard dry cubic foot for any air contaminant source installed,
constructed or modified after June 1, 1970.

_ Section 32-020 Particulate Matter Weight Standards - Existing Combustion Sources

The maximum allowable emission of particulate matter from any existing combustion source
(sources installed, constructed or modified prior to June 1, 1970) shall not exceed 0.2 grain per
cubic foot of exhaust gas, adjusted to 50 percent excess air or calculated to 12 percent carbon
dioxide.

Section 32-030 Particulate Matiter Weight Standards - New Combusﬁon Sources

The maximum allowable emission of particulate matter from any new combustion source
(sources installed, constructed or modified after June 1, 1970) shall not exceed 0.1 grain per
cubic foot of exhaust gas, adjusted to 50 percent excess air or calculated to 12 percent carbon
dioxide.

Section 32-045 Process Weight Emission Limitations

A. The maximum allowable emissions of particulate matter for specific processes shall be a
function of process weight and shall be determined from Table 1.

B. The maximum allowable emissions of particulate matter from hot mix asphalt plants shall
be determined from Table 1 except that the maximum allowable particulate emissions
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from processes greater than 60,000 pounds per hour shall be limited to 40 pounds per
hour.

Section 32-055 Particulate Matter Size Standard.

No person shall cause or permit the emissions of any particulate matter which is greater than
250 microns in size if such particulate matter does or will deposit upon the real property of
another person.

Section 32-060 Air Conveving Systems

1. Affected Sources

Dry material air conveying systems located within the Eugene/Springfield PMy,
Nonattainment Area which use a cyclone or other mechanical separating device and
which have a baseline year emission rate of three (3) Metric Tons or more of particulate
matter are affected sources.

2.  Emission Limits for Affected Sources
Notwithstanding the general and specific emission standards and regulations contained in

these rules, affected sources shall not emit particulate matter to the atmosphere in excess
of the following amounts:

A. One (1) Metric Ton/year (1.10 Tons/year)

B. 2.88 kg/day (6.24 1bs./day)

GASEOUS EMISSION LIMITATIONS

Section 32-065 Sulfur Content of Fuels
1. Residual Fuel Oils

No person shall sell, distribute, use or make available for use, any residual fuel oil
containing more than 1.75 percent sulfur by weight.

2. Distillate Fuel Qils

No person shall sell, distribute, use or make available for use, any distillate fuel oil
containing more than the following percentages of sulfur:

A. ASTM Grade 1 fuel oil - 0.3 percent by weight
B. ASTM Grade 2 fuel oil - 0.5 percent by weight
3. Coal
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A. Except as provided in sub-section B of this section, no person shall sell, distribute,
use or make available for use, any coal containing greater than 1.0 percent sulfur by
weight,

B. Except as provided for sub-subsections D and E of this subsection, no person shall

. sell, distribute, use or make available for use any coal or coal-containing fuel with

greater than 0.3% sulfur and 5% volatile matter as defined in ASTM Method D3175

for direct space heating within the Eugene-Springfield or Oakridge PM10 Air

Quality Maintenance Areas. For coals subjected to a devolatilization process,

compliance with the sulfur limit may be demonstrated on the sulfur content of coal
prior to the devolatilization process.

C. Distributors of coal or coal-containing fuel destined for direct residential space
heating use shall keep records for a five-year period which shall be available for
LRAPA inspection and which:

(1) specify quantities of coal or coal-containing fuels sold;

(2) contain name and address of customers who are sold coal or coal-containing
fuels; '

(3) specify the sulfur and volatile content of coal or the coal-contziining fuel sold to
residences in the Eugene-Springfield or Oakridge PM10 Air Quality
Maintenance Areas.

D. Users of coal for direct residential space heating in 1980 who apply in writing by July
1, 1983 and receive written approval from the Authority shall be exempted tfrom the
requirement of sub-subsection B of this subsection provided they certify that they
used more than one-half (1/2) ton of coal in 1980.

E. Distributors may sell coal not meeting specification in sub-subsection B of this
subsection to those users who have applied for and received the exemption provided
for in subsection D of this section.

4. Exemptions. Exempted from the requirements of 32-065.1-3, above, are:

A. Fuels used exclusively for the propulsion and auxiliary power requirements of
vessels, railroad locomotives and diesel motor vehicles.

B. With prior approval of the Authority, fuels used in such a manner or controel
provided such that sulfur dioxide emissions can be demonstrated to be equal to or
Iess than those resulting from the combustion of fuels complying with the limitations
of 32-065.

Section 32-070 Sulfur Dioxide Emission Limitﬁtions

Fuel Burning Equipment: The following emissions standards are applicable to new sources
(any air contaminant source installed, constructed or modified after January 1, 1972) only:
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. For fuel burning equipment having more than 150 million BTU per hour heat input, but

not more than 250 million BTU per hour input, no person shall cause, suffer, allow or
permit the emission into the atmosphere of sulfur dioxide in excess of:

A. 1.4 1b. per million BTU heat input, maximum 2-hour average, when liquid fuel is
burned.

B. 1.6 1b. per million BTU heat input, maximum 2-hour average, when solid fuel is
burned.

For fuel burning equipment having more than 250 million BTU per hour heat input, no
person shall cause, suffer, allow or permit the emission into the atmosphere of sulfur
dioxide in excess of:

A. 0.8 Ib. per million BTU heat input, maximum 2-hour average, when liquid fuel is
burned. '

B. 1.2 1b. per million BTU heat input, maximum 2-hour average, when solid fuel is
burned.

Section 32-075 Federal Acid Rain Regulations Adopted by Reference

1.

40 CFR Part 72 (July 1, 1994) is by this reference adopted and incorporated herein, for
purposes of implementing an acid rain program that meets the requirements of Title IV of
the Clean Air Act. The term "permitting authority" shall mean the Lane Regional Air
Pollution Authority, and the term "Administrator" shall mean the Administrator of the
United States Environmental Protection Agency.

If the provisions or requirements of 40 CFR Part 72 conflict with or are not included in
OAR 340-28-2100 through 340-28-2740, the Part 72 provisions and requirements shall
apply and take precedence.

Section 32-080 Control of Ozone-Depleting Chemicals

1.

The purpose of Section 32-080 is to reduce the use of stratospheric ozone-depleting
chemicals, to recycle those chemicals already in use, and to encourage the use of less
dangerous chemicals. The LRAPA Board of Directors, having determined that
equipment for the recovery and recycling of chlorofluorocarbons {(CFC) from automobile
air conditioners is affordable and available, intends that Section 32-080 apply to persons
handling automobile air conditioners.

Requirement for recycling automobile air conditioning coolant are as follows:

- A. Except as provided in sub-subsection B of this subsection, ne person shall engage in

the business of installing, servicing, repairing, disposing of, or otherwise treating
automobile air conditioners without recovering and recycling CFC.
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B. Any automobile repair shop that has:

(1) fewer than four employees; or

(2) fewer than three covered bays shall comply with the provisions of sub-
subsection A of this subsection after August 10, 1992.

C. Only recovery and recycling equipment that is certified by Underwriters Laboratory
(UL) as meeting the requirements and specifications of UL1963 and the Society of
Automotive Engineers (SAE) Standards, J1990 and J1991, or other requirements
and specifications determined by the Authority as being equivalent, shall be used.

D. All recovery and recycling equipment shall be operated and maintained at full
efficiency and effectiveness according to the manufacturer's directions and guidelines
contained in SAE Standard J1989.

3. Except as provided in subsection 4 of this section, 40 CFR Part 82 (July 1, 1994) is by this
reference adopted and incorporated herein for major sources only, for purposes of

implementing a stratospheric ozone protection program that meets the requirements of
Title VI of the Clean Air Act.

4.  Where "Administrator” or "EPA" appears in 40 CFR Part 82, "Authority" shall be
substituted, except in any section of 40 CFR Part 82 for which a federal rule or delegation
specifically indicates that authority will not be delegated to the state/local agency.

5. 'Where a discrepancy is determined to exist between LRAPA Section 32-080 anﬁ 40 CFR
Part 82, 40 CFR Part 82 will apply.

Section 32-090 Other Emissions

1. No. person shall discharge from any source whatsoever such quantities of air
contaminants which cause injury or damage to any persons, the public, business or
property. Such determination is to be made by the Authority.

2. No person shall cause or permit emission of water vapor if the water vapor causes or
tends to cause detriment to the health, safety or welfare of any person or causes, or tends

to cause damage to property or business.

Section 32-095 Fugitive Emissions

See LRAPA Title 48 for rules pertaining to fugitive emissions.

Section 32-100 Plant Site Emission Limits Policy (Moved to Title 34, 11/10/04)

© Section 32-101 Requirement for Plant Site Emission Limits (Moved to Title 34, 11/10/94)

Section 32-102 Criteria_for Establishing Plant Site Emission Limits (Moved to Title 34,
11/10/94)
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Section 32-103 Alternative Emission Controls (Bubble) (Moved to Title 34, 11/10/94)

Section 32-104_Temporary PSD Increment Allocation (Moved to Title 34, 11/10/94)

TABLE 1

Table of Allowable Rate of Particulate Emissions - Based on Process Weight

Process Emission Process Emission Process Emission
Lbs/Hr. Lbs/Hr. Lbs/Hr. Lbs/Hr. Lbs/hr. Lbs/Hr.
50 0.24 2300 4.44 7500 8.39
1060 0.46 2400 - 4.55 8000 8.71
150 0.66 2500 4,64 8500 9.03
200 0.85 2600 4.74 9000 9.36
250 1.03 2700 4.84 9500 92.67
300 1.20 2800 4.92 10000 10.00
350 1.35 2900 5.02 11000 10.63
400 1.50 3000 5.10 12000 11.28
450 1.63 3100 5.18 13000 11.89
500 1.77 3200 5.27 14000 12.50
550 1.85 3300 5.36 15000 13.13
600 - 2.01 3400 5.44 16000 13.74
650 2.12 3500 5.52 17000 14.36
700 2.24 3600 5.61 18000 14.97
750 2.34 3700 5.69 19000 15.58
800 2.43 3800 5.77 20000 16.19
830 2.53 3900 5.85 30000 22.22
900 2.62 4000 5.93 40000 28.30
250 2.72 4100 6.01 50000 34.30
1000 2.80 4200 6.08 60000 40.00
1100 2.97 4300 6.15 70000 41.30
1200 3.12 4400 6.22 30000 42.50
1300 3.26 4500 6.30 90000 43.60
1400 3.40 4600 6.37 100000 44.60
1500 3.54 4700 6.45 120000 47.30
1600 3.66 4800 6.52 140000 47.80
1700 3.79 4900 6.60 166000 49.00
1800 3.91 5000 6.67 206000 51.20
1900 4.03 5500 7.03 1000000 69.00
2000 - 4,14 6000 7.37 20000060 77.60
2100 4.24 6500 - 7.7 6000000 92,70
2200 4.34 7000 8.05
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Interpolation and extrapolation of emissions above a process weight of 60,000 pounds per hour
shall be accomplished by use of this equation:

E = (55.0 x P*'") - 40, where P = process weight in tons per hour and
E = emission rate in pounds per hour.

Amended October 9, 2001 ‘ 32.12




Attachment B
LANE REGIONAL AIR POLLUTION AUTHORITY
TITLE 48

Rules for Fugitive Emissions

Section 48-001 General Policy

In order to restore and maintain Lane County air quality in a condition as free from air
pollution as is practicable, consistent with the overall public welfare of the county, it is the
policy of the Lane Regional Air Pollution Authority to require the application of
reasonable measures to minimize fugitive emissions to the greatest extent practicable.

Section 48-005 Definitions

(See Title 12, Definitions)

Section 48-010 General Applicability

1. Except for agricultural activities which are exempted by state statute, these rules apply
to all sources of fugitive emissions within Lane County.

2. Examples of sources affected by these rules are:

A.

B.

F.

G.

Construction activities including land clearing and topsoil disturbance; |
Demolition activities;

Unpaved traffic areas and parking lots where there are nuisance conditions;
Material handling and storage operations;

Mining anci yarding activities including access and haul roads;

Storage piles of dusty materials;

Manufacturing eperations.

Section 48-015 General Requirements

1.  When fugitive emissions escape from a building or equipment in such a manner and
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amount as to violate any regulation, the Director may, in addition to other means of
obtaining compliance, order that the building or equipment in which processing,
handling and storage are done be tightly closed and ventilated in such a way that air
contaminants are controlled or removed before discharge to the open air. Fugitive
emissions creating a nuisance shall be regulated by Title 49 of these rules.

This section was amended 10/09/01

2. No person shall cause, suffer, allow or permit any materials to be handled,
transported, or stored; or a building, its appurtenances, or a road to be used,
constructed, altered, repaired or demolished; or any equipment to be operated,
without taking reasonable precautions to prevent particulate matter from becoming
airborne. Such reasonable precautions shall include, but not be limited to the
following:

A. Use, where possible, of water or chemicals for control of dust in the demolition of
existing buildings or structures, construction operations, the grading of roads or
the clearing of land;

B. Application of asphalt, approved road oil, water, or other suitable chemicals on
unpaved roads, material stockpiles, and other surfaces which can create airborne
dusts;

C. Full or partial enclosure of materials stockpiles in cases where application of oil,
water or chemicals is not sufficient to prevent particulate matter from becoming

airborne;

D. Installation and use of hoods, fans and fabric filters to enclose and vent the
handling of dusty materials;

E. Adequate containment during sandblasting or other similar operations;

F. The covering of moving, open-bodied trucks transporting materials likely to
become airborne;

G. The prompt removal from paved streets of earth or other material which does or
" may become airborne.
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LANE REGIONAL AIR POLLUTION AUTHORITY
Title 49

Nuisance Control Reguirements

Section 49-005 Definitions

Definitions of words or terms used in Title 49 can be found in LRAPA Title 12, “Definitions.”

Section 49-010 Nuisance Prohibited

1. No person may cause or allow air contaminants from any source subject to regulation by
the Authority to cause a nuisance.

2, Upon determining that a nuisance may exist, the Authority will provide written notice to
the person creating the suspected nuisance. The Authority will endeavor to resolve
observed nuisances in keeping with the policy outlined in Section 15-001. If the
Authority subsequently determines that a nuisance exists under Section 49-020 and
proceeds with a formal enforcement action pursuant to Title 15, the first day for
determining penalties will be no earlier than the date of this written notice.

Section 49-020 Determining Whether a Nuisance Exists

L. In deteymining a nuisance, the authority may consider factors including, but not limited

to, the following:

A. frequency of the emissions;

B. duration of the emissions;

C. strength or intensity of the emissions, odors, or other offending properties of the
emissions; ©

D. number of people impacted;

E. the suitability of each party’s use to the character of the locality in which it is
conducted;

F. extent and character of the harm to complainants; and
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G. the source’s ability to prevent or avoid harm.

2. Compliance with a Best Work Practices Agreement that identifies and abates a suspected
nuisance constitutes compliance with Section 49-010 for the identified nuisance. For
sources subject to Title 34, compliance with specific permit conditions that results in the
abatement of a nuisance associated with an operation, process or other pollutant-emitting
activity constitutes compliance with Section 49-010 for the identified nuisance. For
purposes of this section, “permit condition” does not include the general condition
prohibiting the creation of nuisances. :

49-030 Best Work Practices Apreement

1. A person may voluntarily enter into an agreement with the Authority to implement
specific practices to abate the suspected nuisance. This agreement may be modified by
-mutual consent of both parties. This agreement will be an Order for the purposes of
enforcement under Title 15. |

2. For any source subject to Title 34, the conditions outlined in the Best Work Practices

Agreement will be incorporated into the permit at the next permit renewal or
modification.
3. This agreement will remain in effect unless or until the Authority provides written

notification to the person subject to the agreement that:

A. the agreement is superseded by conditions and requirements established later in a
permit;
B. the Authority determines the activities that were the subject of the agreement no

longer occur; or

C. the Authority determines that furthér reasonably available practices are necessary -
to abate the suspected nuisance.

4. The agréement will include one or more specific practices to abate the suspected
nuisance. The agreement may contain other requirements including, but not limited to:

A. monitoring and tracking the emissions of air contaminants;
B. logging complaints and the source’s response to the complaints; and
C. conducting a study to propose further refinements to best work practices,
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5. The Authority will consult, as appropriate, with complainants with standing in the matter
throughout the development, preparation, implementation, modification and evaluation of
a Best Work Practices Agreement. The Authority will not require that complainants
identify themselves to the source as part of the investigation and development of the Best
Work Practices Agreement.

Section 49-040 Masking of Emissions

No person may cause or permit the installation or use of any device or use of any means designed
to mask the emission of an air contaminant that causes or is likely to cause detriment to health,
safety, or welfare of any person or otherwise violate any other regulation or requirement.

Section 49-050. General

1. Domestic residences of four or fewer family living units are exempt from the
requirements of Title 49.

2. Compliance with any of the requirements of Title 49 does not preclude required
compliance with any other requirement of the Authority’s Rules and Regulations.
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LANE REGIONAIL AIR POLLUTION AUTHORITY
TITLE 50

Ambient Air Standards

Section 50-005 General

These ambient air standards are established to ensure the health and welfare of the citizens of
Lane County. Itis the policy of the Authority to take whatever legally available reasonable
measures may be required to attain and maintain these standards.

Section 50-010 Particle Fallout

The particle fallout rate as measured by an Authority-approved method at a location approved
by the Authority, shall not exceed 3.5 grams per square meter per month, of which the
_concentration of calcium oxide shall not exceed 6.35 grams per square meter per month.

Section 50-015 Suspended Particulate Matter

1. Concentrations of suspended particulate matter at a location meeting ambient air
monitoring site criteria, and as measured by an approved method, shall not exceed: .

A. 60 micrograms of TSP per cubic meter (ug/m’) of air as an annual geometric mean
- for any calendar year. S :

B. 150 ug/m3 of TSP as a 24-hour average concentration more than once per year.

C. 50 ug/m3 of PM10 as an annual arithmetic mean. This standard is attained when the
expected mean concentration, as determined in accordance with appendix K of 40
CFR 50 is less than or equal to 50 ug/m3.

D. 150 ug/m’ of PM10 as a 24-hour average concentration for any calendar day. This
standard is attained when the expected number of days per calendar year with a 24-
hour average concentration, rounded to the nearest 10 ug/m’, above 150 llg/ms, as
determined in Appendix K of 40 CFR 50 is equal to or less than one.

2.  Concentrations of calcium oxide present as total suspended particulate (TSP), as
measured at an Authority-approved site by an approved method shall not exceed 20

3

ug/m’.

Section 50-020 Odors

(Deleted 10/09/01)
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Section 50-025 Sulfur Dioxide

1. Concentrations of sulfur dioxide at a location meeting ambient air monitoring site
eriteria, and as measured by an approved method, shall not exceed:

A. 0.02 ppm as an annual arithmetic mean for any calendar year;
B. 0.10 ppm as a 24-hour average concentration more than once per year;

C. 0.50 ppm as a 3-hour average concentration more than once per year.
Section 50-030 Carbon Monoxide

1. For comparison to the standard, averaged ambient concentrations of carbon monoxide
shall be rounded to the nearest integer in parts per million (ppm). Fractional parts of 0.5
or greater shall be rounded up.

2. Concentrations of carbon monoxide at a location meeting ambient air monitoring site
criteria, and as measured by an approved method, shall not exceed:

A. 9 ppm as an 8-hour average concentration more than once per year;

B. 35 ppm as a 1-hour average concentration more than once per year.

Section 50-035 Ozone

Concentrations of ozone at a location meeting ambient air monitoring site criteria, and as
measured by an approved method, shall not exceed 0.12 ppm as a l-hour average
concentration. This standard is attained when the expected number of days per calendar year
with maximum hourly concentrations greater than 0.12 ppm is equal to or less than one as
determined by Appendix H, 40 CFR 50.9.

Section 50-040 Nitrogen Dioxide

Concentrations of nitrogen dioxide at a location meeting ambient air monitoring site criteria,
and as measured by an approved method, shall not exceed 0.053 ppm as an annual arithmetic
mean.

Section 50-045 Lead

The lead concentration at a location meeting ambient air monitoring site criteria, and as
measured by an approved method, shall not exceed 1.5 ug/m’ as an arithmetic average
concentration of all samples collected at that location during any one calendar quarter.
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AGENDA ITEM NO. 8

LRAPA Board of Directors Meeting

October 9, 2001
TO: Board of Directors
FROM: Brian Jennison, Director
SUBI: Public Hearing on IProposed Adoption of New LRAPA Title 49, “Nuisance -

Rules,” and Associated Amendments to LRAPA Titles 12, “Definitions,” 32,
“Emission Standards,” 48, “Fugitive Emissions,” and 50, “Ambient Air
Standards”

NEED FOR RULE

The Authority receives numerous nuisance complaints each year which are concerned primarily with
odors or fugitive dust emissions that are not related to industrial source permit violations or open
burning activities. While each case is significant to the complainant and the offending party, the
problem is frequently not a significant health-related air quality issue. Under the current regulations,
these cases can often require significant Authority resources to resolve.

The Oregon Department of Environmental Quality recently adopted new nuisance regulations
designed to deal with nuisance situations more effectively by making determination of nuisance
conditions more objective and consistent. LRAP A proposes to adopt new rules similar to the state’s
new rules so that these situations can be dealt with as consistently as possible throughout the state.

PUBLIC COMMENT PROCESS

Notice of the proposed rulemaking was initially sent in March to LRAPA’s list of interested persons,
including among others all holders of Air Contaminant Discharge Permits, Synthetic Minor Permits,
and Title V Permits. Copies of the actual draft amendments were sent fo everyone who requested
them. Comments were received from a number of industrial sources, and those comments have been
incorporated into this revised proposal, as appropriate.

The original proposal was presented to the LRAPA Advisory Committee in January and was
discussed again at the committee’s February meeting. The committee had no formal comments or
recommendations regarding the proposed amendments.

Copies of the original proposal were also submitted to EPA Region 10 in Seattle and to DEQ’s Air
Quality Division for their review and comment. DEQ reviewed the proposed amendments and
determined them to be at least as stringent as comparable state rules. At that time we planned to
adopt Title 49 as a local rule which would not need EQC approval or submittal to EPA as an
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amendment to Oregon’s State Implementation Plan (SIP). Because the revised proposal includes
revisions to some rules which are included in the SIP, the process has changed. We submitted the
revised draft proposal to both EPA and DEQ and recetved from DEQ correspondence indicating that
the proposed amendments to LRAPA Titles 12, 32, 48, and 50, as well as draft Title 49, are at least
as stringent as comparable state rules and authorizing LRAPA to serve as hearings officer for the
Oregon Environmental Quality Commission (EQC). Today’s hearing will be a joint LRAPA/EQC
hearing.

Notice of the hearing was published in the August 1 volume of the Secretary of State’s Oregon
Bulletin, and in the Oakridge Dead Mountain Echo, Fugene Register-Guard, the Cottage Grove
Sentinel, and the Springfield News, No new comments have been at the time this report is being
written.

Any comments received prior to the hearing will be evaluated and, where appropriate, incorporated
into another revised draft proposal for presentation at the public hearing. Following the public
hearing, the LRAPA board will be asked to adopt the rules, either as proposed-or with any changes
deemed necessary in response to information received at the hearing. Following adoption, the
amendments, along with a hearings officer’s report of the public hearing, will be sent to DEQ for
adoption by the EQC. Following EQC adoption, DEQ will forward the amendments to EPA for
approval as a revision to Oregon’s State Implementation Plan.

COMMENTS RECEIVED REGARDING INITIAL PROPOSAL AND LRAPA RESPONSES

LRAPA received written comments from a number of industrial sources, most of which are
variations on the same central points identified by Associated Oregon Industries. Those comments,
along with a memo from the LRAPA director responding to each point, are attached to this report.
Other comments included:

1. Kevin Downing, Oregon Department of Environmental Quality, stated that the proposed
rules are at least as stringent as comparable state rules (letter attached).

2. Cliff Boyd, Sony Disc Manufacturing Springfield (SDMS), stated that SDMS agrees with
LRAPA’s proposal and supports adoption of new Title 49 (letter attached).

SUMMARY OF PROPOSED CHANGES

The proposed new Title 49, “Nuisance Control Requirements,” provides a more definitive protocol
to resolve nuisance conditions than exists in the current rules. The primary feature of the proposed
rules is the inclusion of the Best Work Practices Agreement. This voluntary agreement with the
offending source provides the Authority with a vehicle to require reasonable control measures to
achieve compliance without resorting to expensive and time-consuming enforcement actions.
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In addition to the new Title 49, it is proposed to make corresponding revisions to current references
to nuisance in Titles 12, 32, 48, and 50.

DETAILS OF PROPOSED CHANGES

The proposed changes are as follows:

1. Amendments to Title 12, “Definitions.” A number of definitions for words or terms used in
the proposed Title 49 are to be included in Title 12, Currently, the individual titles contain a
definitions section specific to words and terms used in that section. Those same definitions
are currently also in Title 12. There are some differences in definitions caused by not making
changes to Title 12 at the same time a definition is changed, added to, or deleted from an
individual title. To avoid that problem, staff proposes removing the definitions section from
the individual titles and having all definitions in Title 12. As part of Title 49 rulemaking, it
is proposed to remove the definitions sections from all titles affected by this rulemaking and
updating Title 12 by placing into Title 12 any definitions which are not currently there, as
well as amending any definitions which are in Title 12 but have not been changed in
accordance with subsequent rulemaking affecting other titles. One further change proposed
for Title 12 is to change LRAPA’s current general definition of “VOC” to be the same as the
current state and federal definition.

2. Amendments to Title 32, “Emission Standards.”
A. Section 32-001, the definitions are deleted and moved to Title 12.

B. Section 32-005, reference to 34-006 through 34-009 is corrected to 32-006 through

32-009. : :
C. Section 32-090, Subsection 1 is reworded to remove references to public nuisance or
annoyance.
3. Amendments to Title 48, “Rules for Fugitive Emissions.”

A, Section 48-0035, the definitions are deleted and moved to Title 12,

B. Section 48-010, Subsection 2.C, reference to nuisance conditions is deleted.
C. Section 48-015, reference to nuisance conditions is deleted, and a new sentence is
added stating that fugitive emissions creating a nuisance shall be regulated by Title
49.
4. Adoption of new Title 49, “Nuisance Control Requirements.”
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5. Amendments to Title 50, “Ambient Air Standards.” Section 5-010, Odors, is deleted from
the rules. 1t is not proposed to include this specific wording in the new Title 49.
IMPLEMENTATION OF THE RULES

If the proposed new rule and amendments to existing rules are adopted, it will be necessary for staff
to develop a policy for how to determine whether a given situation is a public nuisance and the
process by which to proceed with enforcement of the rules. The LRAPA Advisory Committee has
begun work to discuss policy options and develop recommendations. Staff will keep the board
informed regarding progress on the implementation policy. '

RULEMAKING JUSTIFICATION QUESTIONS

L. Are there state requirements that are applicable to this situation? If so, exactly what are
they?

RESPONSE: Yes. The DEQ recently adopted new rules which codify their approach to
resolving air quality nuisance issues (OAR 340-208). These new rules clarify the procedure
Jfor evaluating a nuisance air quality complaint and provide a process for abating the
nuisance outside the traditional enforcement process. :

2. Are the applicable state requireinents performance based, technology based, or both with the
most stringent controlling?

RESPONSE: Not applicable.

3. Do the applicable state requirements specifically address the issues that are of concern in
Lane County? Was data or information that would reasonably reflect Lane County’s concern
and situation considered in the state process that established the state requirements?

RESPONSE: These new rules were developed with input from LRAPA staff, and they do
address the issues that are of concern in Lane County.

4, Will the proposed requirement improve existing requirements or prevent the need for costly
retrofit to meet more stringent future requirements? -

RESPONSE: Yes. The voluntary Best Work Practices Order provides opportunity for a
source suspected of contributing to a nuisance to undertake reasonable control measures
that may achieve compliance without resorting to expensive and time-consuming
enforcement actions.

5. Is there a timing issue which might justify changing the time frame for implementation of
state requirements?
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10.

11.

RESPONSE: Not applicable.

Will the proposed requirement assist in establishing and maintaining a reasonable margin for
accommodation of uncertainty and future growth? '

RESPONSE: Yes. The Best Work Practices Order will provide assurance to the source of
what is expected to comply with the LRAPA nuisance rules and will also provide more timely
relief from exposure for those experiencing the nuisance.

Does the proposed requirement establish or maintain reasonable equity in the requirements
for various sources (level the playing field)?

RESPONSE: Yes. Once the rules are adopted, LRAPA will be developing guidance for
implementation of the rules to ensure that sources are treated equitably.

Would others face increased costs if a more stringent rule is not enacted?

RESPONSE: Sources suspected of contributing to a nuisance could face challenges to abate
the nuisance from many fronts, including other government agencies and third-party
lawsuits. By complying with the Best Work Practices Order, a source would ensure no
Sfurther enforcement by LRAPA. This may also demonstrate a reasonable attempt at control
to other affected parties.

Does the proposed requirement include procedural requirements, reporting or monitoring
requirements that are different from applicable state requirements? If so, why? What is the
“compelling reason” for different procedural, reporting or monitoring requirements?
RESPONSE: Not applicable.

Is demonstrated technology available to comply with the proposed requirement?

RESPONSE: Yes. Iypically, there will be a variety of reasonable abatement options
available, although some will be more effective than others.

Will the proposed requirement contribute to the prevention of pollution or address a potential
problem and represent a more cost-effective environmental gain?

RESPONSE: Yes. With the implementation of the reasonable control measures required by
the Best Work Practices Ovder, emissions will be reduced,

LEGAL AUTHORITY

ORS 183, ORS 468.020, ORS 468A.135; LRAPA Titles 13, 14 and 15
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PRINCIPAL DOCUMENTS RELIED UPON

Attorney General’s Uniform and Model Rules of Procedure
OAR 340-208

LRAPA Title 12

LRAPA Title 32

LRAPA Title 48

LRAPA Title 50

S

FISCAL AND ECONOMIC IMPACT OF PROPOSED AMENDMENTS

Industry: As the source of nuisance emissions, an industrial source would bear the brunt of the fiscal
impact. The cost of control would depend upon the pollutant causing the nuisance. For example:
minor dust fallout problems associated with uncovered trucks loaded with loose material may only
require the expenditure of a few thousand dollars to cover the loads; while at the other end of the
scale, control of odor emissions might require the installation of a thermal oxidizer at a cost of
several hundred thousand dollars and associated annual operating costs.. '

Public: The public exposed to an air quality nuisance would receive an indeterminate benefit related
to greater enjoyment of their personal real property once the nuisance is abated.

LRAPA: Because the agency already works diligently to alleviate nuisance problems, these new
rules should not result in any additional cost to the agency. By providing a better mechanism for
dealing with nuisance conditions, the new rules could result in some savings to the agency in costs
associated with prolonged enforcement proceedings.

Other Government Agencies: Not applicable.

LAND USE CONSISTENCY STATEMENT

The proposed rule amendments are consistent with land use as described in applicable land use plans
in Lane County.

OPTIONS FOR BOARD ACTION

1. Adopt the proposed new Title 49 and amendments to LRAPA Titles 12, 32, 48, and 50.
LRAPA’s nuisance rules will conform with those adopted by the state, and all references to
nuisance throughout LRAPA’s rules will be updated to reflect the provisions of new Title 49.
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2. Ask staff to develop a different proposal. The proposed new rules and amendments to
existing rules would bring LRAPA’s rules into line with state rules, making it possible to
have consistent treatment of nuisance problems throughout the state. LRAPA has already
responded to the comments received on the original proposal. Given those facts, it is
unlikely that a significantly different proposal would result from additional effort.

3. Do not adopt the proposed new rule and amendments to existing rules. LRAPA’s nuisance
rules would continue to be inconsistent with and less effective than the state’s rules.

STAFF RECOMMENDATION

It is staff’s recommendation that the board adopt the new LRAPA Title 49 and amendments to

- LRAPA Titles 12, 32, 48, and 50, as proposed.

RKXMID
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Lane Regional Air Pollution Authority

1010 Main Street
Springfield, OR 97477

MEMORANDUM

phone {541} 736-1056
fax (541) 726-1205
1-B77-285-7272

www. lrapa.org

E-mail: lrapa@lrapa.crg
TO: Environmental Quality Commission -
FROM: Brian L. Jennison, Ph.D., Hearings Officer Gé
. SUB!L Public Hearing, October 9 2001, Regarding Adoption of LRAPA Title 49 and

- Amendments to LRAPA 12, 32, 48 and 50

Summary of Procedure

Pursuant to public notice, a public hearing was convened by the Board of Directors of the Lane
Regional Air Pollution Authority on October 9, 2001 in the LRAPA meeting room at 1010 Main
Street, Springfield, Oregon. The purpose of the hearing was to adopt new LRAPA Title 49,
“Nuisance Rules,” and amend LRAPA Titles 12, “Deﬁmtlons,” 32, “Emission Standards,” 48,
“Fugitive Emissions,” and 50, “Amblent Air Standards.”

In response to written comments received October 4, 2001 from Russell Ayers of Weyerhaeuser
Company in Springfield, Oregon, staff presented a revision to the proposed Title 49. The revision
was to delete Section 49-050, Odor Control Requirements, because the Highest and Best Practicable
Treatment provision of that section is already included in LRAPA’s rules in Section 32-005. Staff
believes that 32-005 gives LRAPA the authority necessary to deal with odor control issues,
regardless of whether the source is determined to be a public nuisance.

Summg_ry‘ of Testimeny

Written comments received prior to the public hearing are included as attachments to the October
9, 2001 staff report to the LRAPA Board of Directors. '

Oral comments at the hearing included:

1. Richard Brown, 91228 North Miller Stfeet, Coburg, Oregon. Mr. Brown had several
comments and questions.

A. | The proposed elimination of Section 50-020, Odors, could affect permits which
specifically require compliance with that section.

B. The phrase “reasonably available practices” is not defined.
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C. In light of staff’s assertion that the Best Work Practices Agreement in 49-030 would
take precedence over everything and eliminate the need for 49-050, Brown asked for
~ clarification of the difference between Highest and Best Practicable Treatment and

Best Work Practices Agreement.

D. The term “substantial and unreasonable”™ is not defined.

E. Will 49-020, which deals with determining whether a nuisance exists by using such
criteria as frequency of emissions and duration of emxssmns be handled on a case-
by-case basis? :

F. Is LRAPA prepared to stand behind the comments in Attachment D of the
information package presented by DEQ at the January 2000 EQC meeting?

G.  Brown asked for clarification of Section 49-030 which states that the Authozity will
consult as appropriate with complainants in a standing matter.

2. John Ledger, Associated Oregon Industries, stated fhat AOI supports the revised rule
proposal made by staff.

3. Terry Connolly, Director of Government Affairs, Eugene Area Chamber of Commerce,
stated that several of the Chamber’s members had expressed concern about including Section
49-050 and that he beheves that staff’s proposal to remove that section addresses those
concerns.

Details of the comments, staff responses, and board discussion are included in the minutes of the
October 9, 2001 board meeting. '

Action of the LRAPA Board of Directors

Based on the mformatlon presented the board voted unanimously to adopt new Title 49, as revised,
and amendments to Titles 12, 32,48 and 50, as proposed.

MID
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MINUTES

LANE REGIONAL AIR POLLUTION AUTHORITY
BOARD OF DIRECTORS MEETING
TUESDAY--OCTOBER 9, 2001
LRAPA Meeting Room
1010 Main Street
Springfield, Oregon

ATTENDANCE

Board: Betty Taylor, Chair-Eugene; Don Hampton—Qakridge/Cottage Grove; Al Johnson—Eugene;
Shannon McCarthy—Eugene; Dave Ralston—Springfield; Pete Sorenson—Lane County; Carol
Tannenbaum—At-Large
{ABSENT: None)

Staff: Brian Jennison--Director; Sharon Banks; Tom Freeman; Drew Johnson; Ralph Johnston; Robert
Koster; Kim Metzler; Colleen Wagstaff

1. OPENING: Taylor called the meeting to order at 12:15 p.m.

2. CONSENT CALENDAR (S eptember 11, 2001 minutes and expense reports through Augﬁst 31,2001):
ACTION: MSP(Hampton/Johnson)(Unanimous) approval of consent calendar.

3. PUBLiC PARTICIPATION: None.

4. DIRECTOR’S REPORT: Jennison had nothing to add to the written report, and the board had no
questions regarding the report.

5. OLD BUSINESS:

Monaco Coach Odor Complaint Situation. Jennison distributed copies of a letter received from
Monaco Coach responding to LRAPA’s report and photographs of visible emissions from several of the
stacks at the Coburg facility. There was no board discussion regarding the company’s response.
Jennison said that LRAPA had received 53 additional complaints of odor since the September board
meeting, bringing the total complaints to 1,047 over the past two years. He said he had no new
information regarding the citizens’ lawsuit, except that he had heard informally that there will be an
arbifration meeting, perhaps later this week.

. 6. ADVISORY COMMITTEE: Metzler reported that Ralph Johnston gave the committee an overview of
the nuisance rules at their September meeting. The committee prov1ded comments which were
incorporated into the rule proposal.
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REQUEST AUTHORIZATION TO CONTINUE PARTICIPATION IN CITY COUNTY INSUR-
ANCE SERVICES:

ACTION: MSP(Johnson/Sorenson)(Unanimous) adoption of LRAPA Resolution 02-01,
confirming LRAPA’s continued membership in City County Insurance Services.

PUBLIC HEARING ON PROPOSED ADOPTION OF NEW LRAPA TITLE 49 (NUISANCE
RULES)AND ASSOCIATED AMENDMENTS TO LRAPA TITLES 12 (DEFINITIONS), 32
(EMISSION STANDARDS), 48 (FUGITIVE EMISSIONS), AND 50 (AMBIENT AIR STAN-
DARDS):

Ralph Johnston gave a brief background of this rulemaking action, stating that the proposed LRAPA
rule essentially uses the same language as the statewide rule recently adopted by DEQ. Because the
nuisance rule does not have to be included in Oregon’s State Implementation Plan (SIP), staff originally
planned to adopt a new Title 49 as a local rule with the abbreviated adoption process used for local
rules. There are existing nuisance provisions in other LRAPA rules which are part of the SIP, and staff
planned to make the necessary changes to those rules under a different rulemaking. A number of
members of Associated Oregon Industries (AOI) submitted comments indicating a desire to see all of
the changes regarding nuisance done at the same time. Staff agreed and began the process again as a
SIP rulemaking. The result is the current proposal which adopts a new Title 49 and changes other
existing nuisance provisions to refer to Title 49. In addition to the nuisance provisions, this rulemaking
also includes the beginning of LRAPA’s effort to move all definitions from individual titles to Title 12
so that all definitions will be found in one place.

-Jennison explained that, in response to additional comments from industry, staff now proposed to revise
the proposed Title 49 by deleting Section 49-050, Odor Control Measures, and renumbering Section
49-060 to 49-050. The language in the proposed 49-050 is not necessary because this provision is
already in a different rule, Section 32-005, Highest and Best Practicable Treatment and Control
Required. The concern raised by industry is that there should not be duplication of this rule, and staff
believes that removing it from Title 49 and leaving it in Title 32 makes the rules stronger because it is
clear that this provision applies to everyone, and not just to a source suspected as a public nuisance. In
addition, Section 49-030, Best Work Practices Agreement, gives staff all the authority and power
needed to resolve nuisance issues.

Taylor asked whether deleting this section would weaken the rules in any way, and Jennison said his
opinion is that it would not.

Public Hearing. Taylor opened the public hearing at 12:25 p.m. Jennison entered into the record
affidavits of publication of hearing notice in the September 5, 2001 editions of the Cottage Grove
Sentinel, the Eugene Register Guard, and the Springfield News, and the September 6, 2001 issue of the
Qakridge Dead Mountain Echo, as well as a copy of the notice of hearing in the September 1, 2001
Oregon Bulletin published by the Secretary of State’s office. Taylor then called upon the 1nd1v1duals
who had indicated they wished to testify regarding the proposal.

A. Richard Brown, 91228 North Miller Street, Coburg, Oregon. Brown pointed out that the current
permit for Monaco Coach in Coburg includes provisions of LRAPA 50-020 concerning
prohibition of odorous emissions which create a nuisance outside the permittee’s property.
Because the proposed rulemaking eliminates 50-020, Brown asked how the permit would be
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affected. Robert Koster responded that those references in the permits will need to be changed to
refer to Title 49.

Brown asked about the phrase, “‘reasonably available practices,” stating that it is not defined.
Brown said he is concerned that if the rule is adopted, neither citizens nor industry will be
protected from something that is not defined. Jennison responded that staff has also heard this
from industry and that LRAPA’s opinion as to the meaning of that phrase is perhaps more
rigorous than industry’s opinion. He said staff will need to address that, probably as a separate
issue, later on. At present, staff will address it on a case-by-case basis. Sorenson asked if the
phrase is defined in state or federal regulations, and Jennison said it is used in the state’s
regulations but not defined and that it is not used in the federal regulations. Sorenson suggested
using a comparable term which is already defined.

Brown asked about the difference between “Highest and Best Practicable Treatment” and “Best
Work Practices Agreement,” in light of staff’s assertion that the Best Work Practices Agreement
in 49-030 would take precedence over everything and eliminate the need for 49-050. Jennison
responded that staff believes the Best Work Practices Agreement in 49-030 will allow LRAPA to
achieve at least the Highest and Best Practicable Treatment and possibly more, on a case-by-case
basis, depending on the industry in question. Brown asked if odor control in 49-050 would be
handled under 49-030, and Jennison said it would be, because 49-030 refers to any nuisance. That
could include odor, as well as dust or particulate fallout.

Brown said he also found no definition for “substantial and unreasonable” and asked if that is a
matter for concern. Jennison said this is taken directly from the state rule. Taylor suggested
discussing this after Brown completes his comments.

Brown referred to 49-020 which deals with determining whether a nuisance exists by using such
criteria as frequency of emissions and duration of emissions. He asked if this is also to be handled
on a case-by-case basis, and Jennison responded that it is. Jennison added that staff discussed this
with the advisory committee, and the committee said they could not see any way to determine
nuisance conditions other than on a case-by-case basis.

Brown then referred to an attachment from the state’s nuisance rulemaking and asked whether
LRAPA is prepared to stand behind the comments from DEQ. He gave Jennison a copy of the
attachment on which he had marked the items to which he was referring. Response to the DEQ
attachment was held until the board discussion following the public hearing. Jennison stated at
this time that LRAPA will stand behind- its comments made to industry in response to their
concerns regarding LRAPA’s rulemaking.

Brown asked for an explanation of Section 49-030 which states that the Authority will consult as
appropriate with complainants in a standing matter. Jennison said LRAPA will consult as
appropriate with complainants in. standing matters throughout the development, preparation,
implementation, modification, and evaluation, meaning that it will be a full public process. He
said it will be as LRAPA has been working with the citizens who have complained about odors
from Monaco Coburg, possibly even including a public session.
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John Ledger, Associated Oregon Industries (AOI). Ledger stated that AQT supports the revised
rule proposal made by staff. He acknowledged that nuisance situations are very difficult to deal
with because you’re dealing with something that is often ephemeral and sometimes perhaps not
quantifiable. Consequently, it is hard to develop rules with which people on both sides of such an
issue are comfortable. Ledger thanked LRAPA for working well with AOI members, adding that
AOI has a good working relationship with LRAPA and that they feel this rule is a good product
resulting from a Iot of time and effort by many people.

Terry Connolly, Director of Government Affairs, Eugene Area Chamber of Commerce, 1401
Willamette, Eugene. Connolly said that several of the Chamber’s members had expressed concern
about including Section 49-050, Odor Control Measures. He said he believes that staff’s proposal
to remove that section addresses those concerns. Connolly said that nuisance issues are a
challenge to businesses. The Chamber encourages government agencies to keep in mind the costs
involved with new regulations, particularly in light of the fact that the Eugene-Springfield area has

lost over 2,000 jobs during the past year. Connolly said the Chamber sees this effort to develop a

rule through agreement between private and public sectors as an important step to protect the
public health while also protecting the businesses based in Lane County.

There was no one else present who indicated they wished to comment. Taylor closed the public hearing
at 12:38 p.m. :

Discussion. Taylor asked Jennison to respond to Brown’s questions regarding DEQ’s responses to
comments received during its rulemaking process. Jennison said he would expect LRAPA responses to
be similar but that they may not be exactly the same as DEQ’s. He responded individually to each of
the points Brown had marked on the copy of DEQ’s attachment.

A.

The first comment (page 7, number 16) was that the definition of a nuisance also needs to quantify
the difference between a public and a private nuisance, including factors like the number of
complaints, the duration of the incident, the intensity and verification of complaints by regulatory
agencies. DEQ’s response was that the definition of nuisance is taken from common law. The
difference between public and private nuisance is not necessarily related to the number of people
affected, but rather the nature of the nuisance itself. The DEQ agreed that their proposed
definition was insufficient on its own to provide direction to staff or guidance to citizens or
businesses as to what constitutes a nuisance. That is why DEQ proposed new criteria which were
adopted into the state rule to guide staff'in responding to a nuisance complaint. Jennison said that
LRAPA would stand behind the state response and that staff believes that Section 49-020 gives
staff the tools needed to determine, on a. case-by-case basis, whether or not a public nuisance
exists. '

The second comment (page 9, number 22) was that the definition of a nuisance needs to include
site-specific factors like zoning, and sources should be exempted if operating within substantive
permitting requirements and appropriately located in areas zoned for that use. The DEQ disagreed
with this comment, stating that case law developed around nuisance complaints indicates that
neither zoning nor compliance with pollution standards provides an absolute defense against
nuisance legal actions. LRAPA agrees with the DEQ’s response. There are cases in which the
nuisance rule may be applied against a permitted source otherwise operating in compliance.
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C. The third comment (page 17, number 42) was that a Best Work Practices Order needs to provide
more binding assurance to the source than is provided in the state’s proposed rule because it is
important that sources are provided a level of relief from ongoing compliance and enforcement
threats. Sources will not sign Best Work Practices Agreements that allow the DEQ to require
more measures at any time in the future. DEQ’s responses was that if the source agrees to a Best
Work Practices Agreement, then both the source and the Department are motivated to promptly
address the problems that gave rise to the complaints. The Department has extensive experience
providing technical assistance to enable sources to meet environmental requirements in the most
effective way possible. Jennison said he believes LRAPA would be more concerned with the
public odor response side of this equation. Under Section 49-020, the proposed LRAPA rule
gives staff sufficient latitude to determine if a nuisance exists, and Section 49-030 gives LRAPA
sufficient tools to work with a specific industry to resolve a specific situation. Jennison said he
would disagree with the industry thrust of this comment and that a higher level of public
protection needs to be applied. He added, however, that this is a voluntary process and that if
industry does not believe it is being treated fairly, they don’t have to enter into the agreement. The
provision is something which is negotiated between LRAPA and industry, and no one is coerced
to do it. Tannenbaum asked what LRAPA would do if a source refused to enter into a Best Work
Practices Agreement; and Jennison said that, if LRAPA determines that a source is a public
nuisance, it could be handled under the civil penalty process in the enforcement rules. Jennison
pointed out that (renumbered) Section 49-050, General, Part 2, states that compliance with any of
the requirements of Title 49 does not preclude required compliance with any other requirement of
the Authority’s rules and regulations. Staff does not believe the agency will give up anything by
adopting the provisions of Title 49,

- D. The fourth comment (page 32, number 89) was that Reasonably Available Controls considered for
Best Work Practices must consider site-specific factors, cost, and the extent of the nuisance
problem. DEQ agreed with this comment, and LRAPA also agrees with the comment, in general.
Jennison said the section reads, “Reasonably Available Controls Considered for Best Work
Practices,” and that is why it must be considered on-a case-by-case basis. What staff might wish
to accomplish may not be attainable economically, and Jennison said he believes this might be the
crux of industry’s concern with Section 49-050. Industry does not want LRAPA to be able to use
this rule to force them to apply very expenswe additional treatment that can’t be required under
the permitting rules.

Another comment on number 89 was that it is burdensome and unreasonable to set incinerator and
afterbumer operating parameters for odor control systems that are more appropriate for VOC
control systems. Odor control systems based on sound engineering design that can be employed to
control odors using less than the Highest and Best Practicable Treatment should be allowed. The
goal should be nuisance abatement and not emissions reductions. Industry believed this rule
should be deleted from the state’s proposed nuisance rules. DEQ and LRAPA both disagree with
this comment. The rule consists of two elements but is wholly directed toward odor control.
Despite what the commenter suggests, not all odor controls will be afterburners or incinerators.
The rule is not prescriptive in this regard. LRAPA can negotiate other forms of abatement if they
will work. The rule provides the specifications for operation of incinerators or afterburners, if
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those technologies are used, but also allows for other controls. LRAPA agrees that, on a case-by-
case basis, if something else will work to eliminate the nuisance condition, it should be allowed.

Taylor asked about the exemption for domestic residences of four or fewer family living units.
Jennison explained that LRAPA has no jurisdiction over residences, although a large apartment
complex could fall under this rule. Domestic residences of four or fewer family units is a pretty
standard federal and state limit for these sorts of rules. There was some discussion of using these rules
in situations where residents cause nuisance conditions with smoke from their chimneys. Jennison said
this would be handled better through city or county code enforcement. LRAPA would be willing to
work with appropriate code enforcement departments to resolve those problems.

Taylor asked if adoption of the proposed rules, as revised, would result in LRAPA’s being able to take
some kind of action which it has not been able to take in the Monaco Coach odor complaint situation.
Jennison said he was reluctant to answer that question directly because he does not believe any agency
should adopt site-specific or one-company-specific rules. He believes LRAPA should adopt this
nuisance rule because it is the same as what the state has adopted. Once it is in place, if there are
facilities in Lane County to which the rule would apply, it will be vigorously applied.

Sorenson asked if the state has tested its rule yet. Jennison said he does not believe it has.

- Environmental Quality Commission member Didi Malarkey was present at this meeting and she added
that the Commission has not yet had any enforcement actions based on DEQ’s nuisance rules brought
before them.

ACTION (Sorenson/McCarthy)(Unanimous) adoption of new Title 49 with proposed revision,
and adoption of amendments to Titles 12, 32, 48, and 50, as proposed.

9. DISCUSSION OF CITY AND COUNTY ORDINANCES DEALING WITH REDUCING
EMISSIONS FROM HOME WQOOD HEATING:

This subject was brought up at the September 11 board meeting during a discussion of wood burning as
an alterative heating source, given the rising costs of electric power. Board consensus at that meeting
was that LRAPA should encourage the cities and the county to adopt ordinances to help reduce wood
heating emissions. At that time, the board directed Kim Metzler to gather sample ordinances aimed at
reducing emissions from wood heating so that the board could discuss possible alternatives to suggest
to the county and the cities. '

Metzler briefly described each of the ordinances provided in the board’s agenda packets.

A. Prohibited Materials. Ordinances in Klamath Falls and Medford, as well as Missoula, Montana,
prohibit bumning any material other than untreated wood or uncolored paper in a woodstove.
Oregon’s state rules do not currently include those restrictions, although Metzler said she had
spoken with someone from the state who said they are in the process of revamping the woodstove
rules and would like to include something to prohibit the burning of certain materials.
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B. Removal of uncertified woodstove upon sale of home. Missoula currently has this provision,
-and both Deschutes County and the city of Bend are including it in the ordinances they are
developing.

C. Prohibition of woodstove as sole source of heat in rental units. Klamath Falls includes this
provision in its ordinance. The ordinance requires that the owner of a rental unit with a
woodstove or fireplace provide an alternative heat source to use on a no-burn day. Metzler said
she has been told that it has been difficult to determine where these properties are located
throughout the city. ' '

D. Prohibition of woodstoves in new homes. Missoula’s ordinance is the only one Metzler has
found which includes this provision. They will allow pellet stoves to be placed in new homes.

E. Opacity limit for chimneys. Missoula also includes a 40 percent opacity limit for woodstoves.
Metzler said this is complicated because there is a 20-minute period during startup or putting new
wood on the fire during which it 1s expected that there may be some visible emissions. The people
who enforce the opacity limit take pictures during the 20-minute startup period, and then take
another picture after that time. If the opacity is still greater than 40 percent, the resident receives a
ticket. : :

F. Limited time for open burning. In order to help keep the particulate levels down during the
wood heating season, Klamath Falls allows a period of about two weeks in the fall for open
burning and then allows a longer season in the spring.

Discussion. Sorenson commented that it seems that all of the communities which have adopted these
ordinances are dealing with the same kinds of issues which face Lane County communities: how to
strike a balance between the need to keep the air as clean as possible with the needs of people for whom
wood heating is the only affordable option on an ongoing basis. He said he would like staff to prepare
amodel ordinance with the most appropriate alternatives for board members to present to the cities and
county for their adoption. ‘

Taylor agreed with Sorenson but said she believes LRAPA. staff should present the ordinance to the
cities and county rather than having the elected officials on the LRAPA board do it. She also asked
who would enforce the ordinances. Metzler responded that code enforcement officers from the
building departments would be the ones to enforce the ordinances.

Ralston asked whether code enforcement officers would be qualified fo enforce the ordinances,
particularly if they included opacity limits, and Jennison responded that the opacity of the smoke would
probably be done by using EPA Method 9. He said they could get qualified for that and would need to
go back every six months to maintain the qualification. Metzler said she had asked about enforcement
of the provisions prohibiting certain materials to be burned in a woodstove; and both jurisdictions
which currently have that on the records have said it really is not enforced, but they believe having it on
the books helps them to get greater cooperation. Jennison said that if LRAPA got a complaint alleging
that garbage was being burned, staff could go to the residence, tell the people that there had been a
complaint, give them some literature, and inform them of the provisions of the local ordinance. He said
experience elsewhere has shown that this action, alone, would achieve at least 50 percent compliance
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simply because the people were previously unaware of the ordinance and would willingly comply once
informed.

Hampton suggested that the model ordinance prepared by staff include all of the options presented by
Metzler, and then the board can decide whether or not they wish to keep all of them in a recommended
ordinance. The same process could be followed by each jurisdiction, to decide which of the options
they would like to include in an ordinance.

Jenmison said staff would be happy to prepare a model ordinance and asked if all city ordinances in
Lane County follow the same format as the various ordinances being discussed. Sorenson responded
that they are all very similar.

Johnson brought up the subject of mandatory garbage pickup to help keep people from burning garbage
in their woodstoves and fireplaces, or dumping it in rural areas, rather than having it hauled away. He
stressed that there is a link to air quality in terms of reducing the amount of garbage being burned. This
‘was also discussed at the October meeting. He asked for clarification of current rules proposed for
mandatory garbage pickup. Jennison said he agrees that it would be good to have the mandatory
pickup, but it is unclear to him what LRAPA can do in that regard other than recommending it to the
cities and the county. He added that he would like to keep it out of this particular ordinance, because it
would be a separate issue. Tannenbaum suggested that the subject could be brought up when the
woodstove ordinance is presented, as an additional suggestion for them to consider to help alleviate the
wintertime wood smoke problem.

Ralston asked if Oakridge has ever had a Red wood burning day, and Hampton replied that there have
been six in one year. Metzler commented that the curtailment program is still voluntary in Qakridge.
Ralston asked how the public knows what the advisory is for any given day. Metzler explained that the
daily advisories are given to the media. The TV stations report the advisory during the newscast.
Radio stations also report yellow or red days. The Register Guard publishes the advisory, although it is
not as reliable as the other two media. LRAPA also has a 24-hour telephone advisory line for people to
call. If there were a red day, particularly in Eugene-Springfield, the media would give it significant
coverage. Ralston said he is concerned about people who might not watch TV or listen to radio orread
the newspapers. He asked if a citation would be issued to a person who was not aware of the advisory.
Jennison responded that there have been no Red advisories in Eugene-Springfield since the program
became mandatory. When he was in Reno, enforcement would be handled by going to the door of a
home with a smoking chimney, issuing a written warning, and asking the residents to let the fire burn
out. They would only be cited if they refused to cooperate.

Ralston asked what happens if wood is the sole source of heat for a residence. Staff explained that
there is an economic need exemption available for households which quality under the same conditions
under which they would qualify for supplemental help with heating through EWEB. LRAPA issues
about 35 economic need exemptions per year. There was at one time a sole source exemption, but that
1s no longer available. Jennison said that if there were a situation where a resident is clearly unable to
afford and has not ever installed any other form of heat, LRAP A would not make them freeze on a Red
day. McCarthy asked if there is a stove or chimney inspection when an exemption is issued, and staff
said there is not. Because there are so few households who get the exemption, staff has not forced the
issue of certified stoves or required stove or chimney cleaning as conditions of the exemption.
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10.

11.

Taylor asked if fireplaces are allowed in places where ordinances prohibit installation of woodstoves in
new house construction. Metzler said fireplaces are not allowed. Jennison commented that people can
still have gas fireplaces in most cases.

ACTION: MSP (Sorenson/Hampton)(Unanimous)that staff develop a model ordinance which
includes all of the options from other ordinances, for board discussion and approval, as a

presentation to the cities and county as a means to address a serious air quality problem in Lane
County. '

NEW BUSINESS: None.

ADJOURNMENT: The meeting adjourned at 1:15 p.m. The next regular meeting of the LRAPA
Board of Directors is scheduled for Tuesday, November 13, 2001, at 12:15 p.m., in the LRAPA
meeting room at 1010 Main Street in Springfield, Oregon.

Respectfully submitted,

Merrie Dinteman
Recording Secretary
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AGENDA ITEM NO. 8
LRAPA Board of Directors Meeting

August 14, 2001

TO: ~ Board of Directors
FROM: Brian Jennison, Director
SUBIJ: Request for Authorization of Public Hearing on Proposed Adoption of New

LRAPA Title 49, “Nuisance Rules,” and Associated Amendments to LRAPA
Titles 12, “Definitions,” 32, “Emission Standards,” 48, “Fugitive Emissions,” and
50, “Ambient Air Standards” '

NEED FOR RULE

The Authority receives numerous nuisance complaints each year which are concerned primarily with
odors or fugitive dust emissions that are not related to industrial source permit violations or open
burning activities. While each case is significant to the complainant and the offending party, the
problem is frequently not a significant health-related air quality issue. Under the current regulations,
these cases can often require significant Authority resources to resolve.

The Oregon Department of Environmental Quality recently adopted new nuisance regulations
designed to deal with nuisance situations more effectively by making determination of nuisance
conditions more objective and consistent. LRAPA proposes to adopt new rules similar to the state’s
new rules so that these situations can be dealt with as consistently as possible throughout the state.

SUMMARY OF PROPOSED CHANGES

The proposed new Title 49, “Nuisance Control Requirements,” provides a more definitive protocol
to resolve nuisance conditions than exists in the current rules. The primary feature of the proposed
rules is the inclusion of the Best Work Practices Agreement. This voluntary agreement with the
offending source provides the Authority with a vehicle to require reasonable control measures to
achieve compliance without resorting to expensive and time-consuming enforcement actions.

In addition to the new Title 49, it is proposed to make corresponding revisions to current references
to nuisance in Titles 12, 32, 48, and 50.
DETAILS OF PROPOSED CHANGES

The proposed changes are as follows:
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I. Amendments to Title 12, “Definitions.” A number of definitions for words or terms used in
the proposed Title 49 are to be included in Title 12. Currently, the individual titles contain a
definitions section specific to words and terms used in that section. Those same definitions
are currently also in Title 12. There are some differences in definitions caused by not making
changes to Title 12 at the same time a definition is changed, added to, or deleted from an
individual title. To avoid that problem, staff proposes removing the definitions section from
the individual titles and having all definitions in Title 12. As part of Title 49 rulemaking, it
is proposed to remove the definitions sections from all titles affected by this rulemaking and
updating Title 12 by placing into Title 12 any definitions which are not currently there, as
well as amending any definitions which are in Title 12 but have not been changed in
accordance with subsequent rulemaking affecting other titles. One further change proposed
for Title 12 is to change LRAPA’s current general definition of “VOC” to be the same as the
current state and federal definition.

2. Amendments to Title 32, “Emiséion Standards.”
A. Section 32-001, the definitions are deleted and moved to Title 12.

B. Section 32-005, reference to 34-006 through 34-009 is corrected to 32-006 through

32-009.
C. Section 32-090, Subsection 1 is reworded to remove references to public nuisance or
annoyance.
3. Amendments to Title 48, “Rules for Fugitive Emissions.”

A. Section 48-005, the definitions are deleted and moved to Title 12.

B. Section 48-010, Subsection 2.C, reference to nuisance conditions is deleted.
C. Section 48-015, reference to nuisance conditions is deleted, and a new sentence is
added stating that fugitive emissions creating a nuisance shall be regulated by Title -
49, '
4. Adoption of new Title 49, “Nuisance Control Requirements.”

5. Amendments to Title 50, “Ambient Air Standards,” Section 5-010, Odors, is deleted from
the rules. It is not proposed to include this specific wording in the new Title 49.

RULEMAKING JUSTIFICATION QUESTIONS

1. Are there state requirements that are applicable to this situation? If so, exactly what are
they?
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RESPONSE: Yes. The DEQ recently adopted new rules which codify their approach to
resolving air quality nuisance issues (OAR 340-208). These new rules clarify the procedure
Jor evaluating a nuisance air quality complaint and provide a process for abating the
nuisance outside the traditional enforcement process.

2. Are the applicable state requirements performance based, technology based, or both with the
most stringent controlling?

RESPONSE: Not applicable.

3. Do the applicable state requirements specifically address the issues that are of concern in
Lane County? Was data or information that would reasonably reflect Lane County’s concern
and situation considered in the state process that established the state requirements?

RESPONSE: These new rules were developed with input from LRAPA staff, and they do
address the issues that are of concern in Lane County.

4. Will the proposed requirement improve existing requirements or prevent the need for costly
retrofit to meet more stringent future requirements?

RESPONSE: Yes. The voluntary Best Work Practices Order provides opportunity for a
source suspected of contributing to a nuisance to undertake reasonable control measures
that may achieve compliance without resorting to expensive and timeé-consuming
enforcement actions.

5. Is there a timing issue which might justify changing the time frame for 1mplementat10n of
state requirements? ‘

RESPONSE: Not applicable.

6. Will the proposed requirement assist in establishing and maintaining a reasonable margin for
accommodation of uncertainty and future growth?

RESPONSE: Yes. The Best Work Practices Order will provide assurance to the source of
what is expected to comply with the LRAPA nuisance vules and will also provide more timely
relief from exposure for those experiencing the nuisance.

7. Does the proposed requirement establish or maintain reasonable equity in the requirements
for various sources (level the playing field)?

RESPONSE: Yes. Once the rules are adopted, LRAPA will be developing guidance for
implementation of the rules to ensure that sources are treated equitably.
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10.

11.

Would others face increased costs if a more stringent rule is not enacted?

RESPONSE: Sources suspected of contributing to a nuisance could face challenges to abate
the nuisance from many fronts, including other government agencies and third-party
lawsuits. By complying with the Best Work Practices Order, a source would ensure no
Jurther enforcement by LRAPA. This may also demonstrate a reasonable attempt at control
to other affected parties.

Does the proposed requirement include procedural requirements, reporting or monitoring
requirements that are different from applicable state requirements? If so, why? What is the
“compelling reason” for different procedural, reporting or monitoring requirements?
RESPONSE: Not applicable.

Is demonstrated technology available to compiy with the proposed requirement?

RESPONSE: Yes. Typically, there will be a variety of reasonable abatement options
available, although some will be more effective than others.

Will the proposed requirement contribute to the prevention of pollution or address a potential
problem and represent a more cost-effective environmental gain?

RESPONSE: Yes. With the implementation of the reasonable control measures required by
the Best Work Practices Order, emissions will be reduced.

LEGAL AUTHORITY

ORS 183, ORS 468.020, ORS 468A.135; LRAPA Titles 13, 14 and 15

PRINCIPAL DOCUMENTS RELIED UPON

S e

Attormey General’s Uniform and Model Rules of Procedure
OAR 340-208

LRAPA Title 12

LRAPA Title 32

LRAPA Title 48

LRAPA Title 50

FISCAL AND ECONOMIC IMPACT OF PROPOSED AMENDMENTS
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Industry: As the source of nuisance emissions, an industrial source would bear the brunt ofthe fiscal -
impact. The cost of control would depend upon the pollutant causing the nuisance. For example:
minor dust fallout problems associated with uncovered trucks loaded with loose material may only
require the expenditure of a few thousand dollars to cover the loads; while at the other end of the
scale, control of odor emissions might require the installation of a thermal oxidizer at a cost of
several hundred thousand dollars and associated annual operating costs..

Public: The public exposed to an air quality nuisance would receive an indeterminate benefit related
to greater enjoyment of their personal real property once the nuisance is abated.

LRAPA: Because the agency already works diligently to alleviate nuisance problems, these new
rules should not result in any additional cost to the agency. By providing a better mechanism for
dealing with nuisance conditions, the new rules could result in some savings to the agency in costs
associated with prolonged enforcement proceedings.

Other Government Agencies: Not applicable.

LAND USE CONSISTENCY STATEMENT

The proposed rule amendments are consistent with land use as described in applicable land use plans
in Lane County.

PUBLIC COMMENT PROCESS

Notice of the proposed rulemaking was sent in March to LRAPA’s list of interested persons,
including all holders of Air Contaminant Discharge Permits, Synthetic Minor Permits, and Title V
Permits. Copies of the actual draft amendments were sent to everyone who requested them.
Comments were received from a number of industrial sources, and those comments have been
mcorporated into this revised proposal, as appropriate.

The original proposal was presented to the LRAPA Advisory Committee in January and was
discussed again at the committee’s February meeting. The committee had no formal comments or
recommendations regarding the proposed amendments.

Copies of the original proposal were also submitted to EPA Region 10 in Seattle and to DEQ’s Air
Quality Division for their review and comment. DEQ reviewed the proposed amendments and
determined them to be at least as stringent as comparable state rules. At that time we planned to
adopt Title 49 as a local rule which would not need EQC approval or submittal to EPA as an
amendment to Oregon’s State Implementation Plan (SIP). Because the revised proposal includes
revisions to some rules which are included in the SIP, the process has changed. We have submitted
the revised draft proposal to both EPA and DEQ and have received from DEQ correspondence
indicating that the proposed amendments to LRAPA Titles 12, 32, 48, and 50, as well as draft Title
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49, are at least as stringent as comparable state rules and authorizing LRAPA to serve as hearings
officer for the Oregon Environmental Quality Commission (EQC). If the board authorizes public
hearing, it will be a joint LRAPA/EQC hearing,

If hearing is authorized, notice of the hearing will be published in the Secretary of State’s Oregon
Bulletin, and in the Oakridge Dead Mountain Echo, Eugene Register-Guard, the Cottage Grove
Sentinel, and the Springfield News. This will give interested parties additional tlme to study the
revised proposal and provide comments prior to or at the hearing.

Comments received prior to the hearing will be evaluated and, where appropriate, incorporated into
another revised draft proposal for presentation at the public hearing. Following the public hearing,
the LRAPA board will be asked to adopt the rules, either as proposed or with any changes deemed
necessary in response to information received at the hearing. Following adoption, the amendments,

along with a hearings officer’s report of the public hearing, will be sent to DEQ for adoption by the

EQC. Following EQC adoption, DEQ will forward the amendments to EPA for approval as a
revision to Oregon’s State Implementation Plan.

COMMENTS RECEIVED REGARDING INITIAL PROPOSAL AND LRAPA RESPONSES

LRAPA received written comments from a number of industrial sources, most of which are
variations on the same central points identified by Associated Oregon Industries. Those comments,
along with a memo from the LRAPA director responding to each point, are attached to this report.
Other comments included:

1. Kevin Downing, Oregon Department of Environmental Quality, stated that the proposed
rules are at least as stringent as comparable state rules (letter attached).

2. Cliff Boyd, Sony Disc Manufacturing Springfield (SDMS), stated that SDMS agrees with
LRAPA’s proposal and supports adoption of new Title 49 (letter attached).

OPTIONS FOR BOARD ACTION

1. Authorize public hearing on the proposed new Title 49 and amendments to LRAPA Titles
12,32, 48, and 50. LRAPA’s nuisance rules will conform with those adopted by the state,
and all references to nuisance throughout LRAPA’s rules will be updated to reflect the
provisions of new Title 49.

2. Ask staff to develop a different proposal. The proposed new rules and amendments to
- existing rules would bring LRAPA’s rules into line with state rules, making it possible to
have consistent treatment of nuisance problems throughout the state. LRAPA has already
responded to the comments received on the original proposal. Given those facts, it is
uniikely that a significantly different proposal would result from additional effort.
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3. Do not authorize public hearing. LRAPA’s nuisance rules would continue to be inconsistent
with and less effective than the state’s rules.

STAFF RECOMMENDATION

It is staff’s recommendation that the board authorize public hearing on the proposed adoption of new

LRAPA Title 49 and amendments to LRAPA Titles 12, 32, 48, and 50 at the October 9, 2001

LRAPA Board of Directors meeting,

REK\MID
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MINUTES

LANE REGIONAL AIR POLLUTION AUTHORITY
BOARD OF DIRECTORS MEETING
TUESDAY-AUGUST 14, 2001
LRAPA Meeting Room
1010 Main Street
Springfield, Oregon

ATTENDANCE

Board:  Betty Taylor, Chair—Eugene; Don Hampton—Qakridge/Cottage Grove, Dave Ralston—Springfield;

Pete Sorenson—Lane County; Carol Tannenbaum-—At-Large
- (ABSENT: Al Johnson—Eugene; Shannon McCarthy—-Eugene)

Staff: Brian Jennison--Director; Sharon Banks; Merrie Dinteman; Drew Johnson; Kim Metzler

OPENING: Taylor called the meeting to order at 12:17 p.m.

CONSENT CALENDAR (July 10, 2001 minutes and expense.reports through June 30, 2001):
ACTION: MSP(Sorenson/Hampton)(Unanimous) approval of consent _calendar.
PUBLIC PARTICIPATION: None.

DIRECTOR’S REPORT: Ralston said he noticed several cases in the enforcement report which had the
same violations but were fined different amounts, and he wanted to know how the penalties are
calculated. Jennison explained that LRAPA uses the same civil penalty matrices used by DEQ. The
penalty assessed depends on the significance of the violation, together with aggravating and mitigating
factors such as whether there were previous violations and whether the alleged violator is cooperative.
With open burning violations, the penalty amount is much higher if the violation is for burning plastics
or tires than it is for buming woody debris without a burning permit. The size of the fire is also a
determining factor. Jennison gave as an example someone bulldozing a barn and then burning it, as
opposed to someone burning a small pile of woody debris in their yard. Jennison added that the
respondent has the opportunity to admit the violation and agree not to do it again, in which case the
agency’s policy is to reduce the penalty to settle the case. '

Hampton noted that one of the cases involved a company which was on this list when he was on the
board two years ago and seems to be consistently having compliance problems. Jennison said LRAPA
has tried to help this company achieve compliance, but that the company has taken advantage of
LRAPA. Asaresult, LRAPA is now resolved to cite the company and put them on the proper permit.
OLD BUSINESS: '

Monaco Coach Odor Complaint Situation. Jennison reported that, as of August 13, LRAPA had
received 915 complaints regarding the odor from Monaco Coburg in approximately two years. Since
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the July board meeting, 54 complaints had been received. Jennison said that he and Robert Koster
toured the Monaco facility following the July board meeting to observe the stack extensions, the new
fans, and the door closing system which the facility has installed to try to reduce fugitive emissions. He
said LR APA has received no report from Monaco this month on any further plans to reduce the odors,
and he said he believes that is in abeyance while they wait to see whether or not the lawsuit can be
resolved. Jennison said he had no further information regarding the lawsuit.

Sorenson asked what the trend is regarding the odor complaints during this time while LRAPA has
been monitoring this situation, and Jennison said it has remained about the same. The number of
complaints has not gone down.

Ralston commented that there has been a reduction in the number of complaints, with 54 since the last
board meeting, compared to 75 between the June and July board meetings. Jennison replied that 54 is
still a very high number of complaints. Taylor said that a drop in the numbers does not necessarily
mean that things are better. It could just be that people are getting tired of complaining all the time.
Ralston responded that the opposite could also be true, that just because the number of complaints
increases does not necessarily mean that there is actually something to complain about. He suggested
that, due to the lawsuit, this could be a self-fulfilling thing to make complaints even though there really
is no detectable odor. He added that he does not think anything can be judged by the number of
complaints.

Jennison said staff responds to each call to confirm whether or not the odor is present. He said he did
not have the number of confirmed complaints at hand, but the number is significant. Staff tries to
anticipate when the painting will occur so that a LRAPA investigator can be there when it happens.
Samples of the air are taken and fed into the gas chromatograph, and the equipment shows whether or
not any of the chemical constituents in Monaco’s paint is present in the sample. These objective data
show that there still is some level of odor in the community. LRAPA is keeping a list of the sample
results, and this information has been supplied fo the attorneys on both sides of the lawsuit, as part of
their discovery. Jennison added that the information regarding complaints is given to the source so that
they can track back to determine what they were doing at the time the complaints came in to see if there
is something they can correct to reduce the odors.

Ralston asked if the chemicals are harmful, and Jennison responded that the concentrations which have
been detected are in the parts per billion range which characterize a nuisance, rather than the parts per
million range which would indicate a potential toxic hazard or possible cancer concern.

Sorenson asked whether Monaco is complying with its permit. Jennison said the materials that Monaco
is using are allowed by their permit, and the level of emissions from the facility are within the permitted
limits. Monaco is complying with its permit. Jennison added that the facility was permitted under state
and federal laws which limited what LRAPA could do to apply Best Available Control Technology
(BACT). It was shown that putting on abatement equipment was “too expensive,” under the state’s
policy for BACT; therefore; the source was not required to put on a thermal oxidizer. Jennison said
that, in his opinion, the current nuisance odor complaint situation is the direct result of their not having
to install the abatement equipment. Although the facility is in compliance with the permit, something

needs to be done about the odors; and it may be that Monaco will have to enter into an agreement with
LRAPA to further abate the odors.
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Hampton asked about the seasonal differences in the odor problem. Jennison explained that summer is
the worst time of year because people have their windows open and also spend a lot of time outdoors.
In the winter, houses are closed up and people are inside most of the time. It also tends to rain more in
the wintertime, washing the pollutants out of the air. In addition, Jennison said wind patterns also
change from season to season. In the summertime, the wind often comes out of the north which blows
any odors from the plant directly toward the neighborhood from which the complaints have come.

Sorenson then asked if Monaco is in violation of the agency nuisance requirements, and Jennison
replied that LRAPA has not yet determined that because the agency has been working with Monaco to
try to find an engineering solution to reduce the number of odors. Jennison added that, at some point in
the not-too-distant future, the LRAPA board may decide that Monaco is, in fact, violating nuisance
rules, in which case LRAPA would declare them in violation and proceed to try to get them to abate the
odors. Taylor asked at what point the board could do that, and Jennison said it could be done at any
point. He added that staff would like to bring that to the board as a recommendation at the point when
staff believes that all other avenues have been exhausted. Taylor asked if the board could count on that
in September, and Jennison said it could not. He said the alternative would be the board directing staft
to make a finding of nuisance violation; but he does not see anything being resolved sufficiently in the
next month to allow LRAPA to make that distinction. Jennison referred to a later agenda item
requesting authorization of public hearing on nuisance rules and said he would like to get the rules
adopted before taking any action regarding Monaco so that LRAPA will be consistent with DEQ m
how nuisance situations are handled. Jennison added that he believes operating under the proposed
rules would make LRAPA’s case stronger. He also would like to see if anything comes of the
negotiations in the lawsuit.

6. ADVISORY COMMITTEE: Metzler had nothing new to report because the committee has been on a
break for the summer.

7. PUBLIC HEARING ON PROPOSED AMENDMENTS TO LRAPA TITLE 36 (EXCESS
EMISSIONS RULES):

Ralph Johnston explained that the proposed adoption of amendments to LRAPA Title 36 would correct
a deficiency in the public notice requirement when the rule was originally adopted in 1992. It would
also bring the rules up-to-date with excess emissions policies adopted by EPA in 1999. Johnston
explained that Title 36 provides a process for LRAPA to deal with “excess emissions,” or emissions
that are in violation of emission standards and permit conditions. These excess emissions often occur
when a facility starts a piece of equipment or shuts one down, or when maintenance needs to be done
on equipment. The emissions could also happen if there is a power outage or a piece of equipment
breaks down. Johnston cited as an example a boiler which is allowed by its permit a certain number of
minutes per hour to clean grates or some other type of activity which can cause smoke to occur. Ifthe
boiler emits smoke for longer than the permitted time limit, the time over the limnt represents excess
emissions. Jennison added that Title 36 allows the agency to take into consideration any mitigating
circumstances and, perhaps, not issue a notice of violation in that instance, as long as the source can
demonstrate what caused the excess emissions and what they did to control the situation. Johnston said
that both EPA and DEQ have reviewed the proposed rules and have declared that the rules meet both
federal and state requirements.
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Public Hearing. Taylor opened the public hearing at 12:40 p.m. Jennison entered into the record
affidavits of hearing notice publication in four local newspapers and in the Oregon Bulletin published
by the Secretary of State’s office. Taylor then asked if anyone present wished to speak either in favor
of or in opposition to the proposed amendments to Title 36.

Richard Brown, 91228 North Miller Street in Coburg, Oregon asked for clarification regarding the draft
rule. He said it appeared to him that a large section regarding enforcement was to be deleted. Johnston
explained to him that the words with horizontal lines through them were to be deleted, and the words
which were highlighted are to be added. The section regarding enforcement was a highlighted section
to be added to the rule.

Hearing no further comments, Taylor closed the public hearing at 12:42 p.m.

ACTION: MSP (Sorenson/Ralston)(Unanimous) adoption of amendments to Title 36, as
proposed.

Hampton commented that it would be helpful for future rulemaking if the staff report started with a
simple explanation of the purpose of the rule and how it would change if a proposed change were
adopted. Jennison said staff can make that change for future presentations.

8. REQUEST FOR AUTHORIZATION OF PUBLIC HEARING ON PROPOSED ADOPTION OF NEW
TITLE 49 (NUISANCE CONTROL REQUIREMENTS) AND ASSOCIATED AMENDMENTS TO
- TITLES 12, 32, 48, AND 50:

Jennison explained that the Authority receives numerous nuisance complaints each year which are
concerned primarily with odors or fugitive dust emissions that are not related to industrial source permit
violations or open buming activities. Under the current regulations, these cases can require significant
resources to attempt to resolve. The DEQ recently adopted new nuisance regulations designed to deal
with nuisance situations more effectively by making determination of nuisance conditions more
objective and consistent. The proposed new Title 49 would adopt the newly adopted DEQ rules,
essentially verbatim. As part of this rulemaking, references to nuisance in Titles 12, 32, 48 and 50
would also be amended to refer to Title 49. Jennison said that once the rules are amended as proposed,
the Authority should be on firmer ground in dealing with nuisance situations.

Johnston said that staff had planned, initially, to adopt new Title 49 as a local regulation. The draft
Title 49 was sent to all permitted sources and other interested parties earlier in the year, and most of the
comments received from industry indicated a desire to have all references to nuisance addressed as part
of the same rulemaking process. LRAPA agreed, but because several of the other titles which refer to
nuisance are included in Oregon’s State Implementation Plan (SIP), the more formal SIP rulemaking
process must be followed. Johnston pointed out that the proposed Title 49 includes best work practices
requirements, as well as using Highest and Best Practicable Treatment, both of which should put the
agency in a stronger position for enforcement in a nuisance situation than the current rules do.

Sorenson asked if DEQ has had any experience with its new rules to determine how well they work;
and Johnston responded that, from his discussions with DEQ staff, he believes that they have not used
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the rules enough to know how well they will work and do not yet have a formal policy for how they
will work with the rules.

Sorenson asked staff to explain why a permitted source should be exposed to a more subjective rule
such as a nuisance rule when they already have emissions limits and process requirements in their
permit. Jennison explained that the permit is a consideration; however, a permit issued by this agency
deals with controlling specific emissions from the emission points of the facility. Boundary odor
situations are outside the purview of the permit. A source could well be in compliance with its
permitted emissions, and yet those emissions come to ground in such a way that they cause an odor
nuisance to the facility’s neighbors. Title 49 is meant to give LRAPA a tool to try to deal with that type
of situation. Sorenson asked if the rule would make it easier or harder for the public to get regulatory
assistance from LRAPA in dealing with what they believe to be a nuisance situation. Jennison said the
objective is to make it easier for the public to gain relief by making it easier for LRAPA to enforcea
reasonable nuisance regulation. Sorenson asked if there will be more or fewer nuisances with the rule,
and Jennison responded that there are not very many now. He added that he has found no record that
the agency has ever declared a facility to be a nuisance.

Ralston asked if all agencies, both private and public, are affected by this rule, and Jennison said that it -
would affect only sources subject to regulation by the Authority. This immediately exempts sources
such as agricultural operations. Ralston said he lives downwind from the Glenwood transfer station
and that he considers the odor from that facility to be a nuisance. He asked what could be done about
that. Jennison responded that this rule could apply to the transfer station if the citizens of Glenwood
are impacted by it to the point where they call LRAPA about it and LRAPA responds and confirms the
presence of odors coming from that facility. Ralston said this same situation could apply to
Weyerhaeuser, and he expressed concemn about opening the door for more Monaco-type situations if the
board adopts a rule which gives more “teeth” to people’s complaints. Jennison said the door is already

" open with the existing language in the rules, under which the agency could take action. The proposed
rulemaking action would codify all nuisance language together in the same place and update LRAPA’s
rules to make them consistent with the way the rest of the state looks at the problem. Rather than
creating more problems, it is hoped that this rule will provide better definition and more effective
means of dealing with nuisance problems.

Ralston asked if there would be fines associated with violation of this rule. Jennison said there could
be, but that would not be handled as part of this rule. Any formal enforcement and fines would be
handled under existing enforcement rules, and the civil penalty could potentially be as high as $10,000
per day for violating the rule, depending on the situation.

ACTION: MSP (Sorenson/Hampton)(Unanimous) authorization of public hearing on proposed
adoption of new Title 49 and amendments to Titles 12, 32, 48, and 50 at the board’s October
meeting.

Taylor suggested that if board members have further questions about this proposal, they get those

questions to Jennison prior to the October meeting so that he can be prepared to answer them at that
time.
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10.

HOME WOOD HEATING-PUBLIC EDUCATION DURING ELECTRIC POWER CRISIS: Al
Johnson was not able to be at this meeting. Because he was the board member who requested this
information, it was decided to postpone this item until he is able to be present.

ENRON PROPOSAL TO SITE ELECTRIC POWER GENERATION FACILITY AT COBURG:

Dave Baker, a consultant with IBC/CH2M-Hill, gave a brief description of the power generation facility
being proposed for location 1n Coburg, southwest of the existing Willamette Industries facility. Baker
explained how the 605 megawatt nominal rated combined cycle power plant would work. There would
be two natural gas-fired gas turbines and one steam turbine. The natural gas-fired boilers would also
have the capability to burn low-sulfur diesel fuel if the natural gas supply were lost or interrupted for a
time. Baker said that this general design is the most common among the many plans currently in
process for new power facilities along the West Coast, and the reason for that is because it is extremely
fuel efficient. LRAPA Advisory Committee member Fred Walter asked what the fuel efficiency would
be with this system, and Baker said the overall thermal efficiency would be about 50 percent Walter
commented that hydroelectric is 85 percent efficient.

Baker then spoke about the pollutants which would be generated by the proposed facility,. When
compared to other sources of nitrogen oxides in Lane County’s airshed, Baker said the anticipated
amount from this plant would be relatively minor at 183 tons per year, if the plant were operating at
nominal capacity throughout the year. Baker explained that nitrogen oxide emissions would convert to
nitrogen dioxide, for which there is a health-based standard. Nitrogen dioxide also contributes to
photochemical oxidant formation and converts to very fine particles called nitrates further downwind,
becoming a visibility concern in Class ] Wildemess areas. Jennison said Lane County would be
concerned with the impact on the Three Sisters Wilderness Area. Regarding carbon monoxide, Baker
said the anticipated emissions would be about 200 tons per year, which would represent a relatively
small amount of county-wide emissions. There would be some sulfur dioxide contributed both from
the odorant added to natural gas as a safety measure and from fuel oil which would be burned
occasionally when needed. Baker estimated about 50 tons per year of sulfur oxides. Emissions of fine
particulate, PM, mostly from the fuel oil, were estimated at about 70 tons per year. Emissions of

Volatile Organic Compounds, which is products of incomplete combustion, would be about the same as
PM]Q.

Baker explained the measures proposed to control emissions as tightly as possible, including state-of-
the-art low-NOy burners to burn the gas that goes into the turbines and a catalytic reduction system to
chemically break up the NOx into elemental nitrogen and oxygen. The catalyst proposed for this
system would be about 90 percent efficient. The result of these measures would be to reduce nitrogen
oxides emissions to about 2.5 parts per million when it is emitted from the stack, compared to about
150 parts per million emissions in the past with older technology. An oxidation catalyst of about 70 to
80 percent efficiency will reduce Carbon Monoxide and Volatile Organic Compounds to single-digit
parts per million at the stack. Sulfur emissions would be controlled by using very low-sulfur fuel.

Baker went on to say that the proposed facility would have to meet New Source Performance Standards
for turbines. In addition, because the anticipated emissions would put the facility into the major source
category for air quality permitting, the company would have to go through Best Available Control
Technology, by which process the company would proposed to LRAPA what they think the best control
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technology is and LRAPA would do an independent evaluation to determine whether LRAPA agrees
with the company’s assessment. To satisfy Prevention of Significant Deterioration requirements (PSD),
they will also be required to do dispersion modeling using an EP A-approved computer model, inputting
anticipated emissions and parameters for the plant, such as stack heights and diameters and exit
velocities, to predict what the ground-level concentrations of the pollutants would be, both in the
nearby Eugene-Springfield (Class II} area and in the wilderness (Class ) areas. There are national PSD
standards which must be met, and there are incremental increases written into the law so that a new
source is allowed to increase criteria pollutants in the airshed by only a certain incremental amount for
each pollutant. Baker described another requirement, Air Quality-Related Values (AQRYV), as
anticipated impacts in Class | wilderness areas on visibility, acid deposition, effects on soil and other
criteria.

Sorenson said it would be helpful to get some information regarding how this proposed project would
impact Lane, Linn and Benton counties, given the proximity of the proposed location to all three
counties. He said he also would like to get a sense of how this project fits into the overall load within
the valley, given projections the population will double within the next fifty years. Sorenson also said
the board would be interested in very localized dispersion modeling because of the current air quality
problem LRAPA is dealing with in Coburg. Baker said the modeling will show impacts starting at the
plant property line and going all the way out to a point at which the levels drop down to insignificant.

Sorenson asked if power plants are exempt from land use laws, other than the criteria considered by the
Energy Facility Siting Council (EFSC). Gary Marcus of Coburg Power responded that the land on
which the proposed facility would be located is currently zoned Existing Farm Use, and current law
allows a power plant such as this to be located on 12 acres of this type of land. He said the old law, the
intent of which was to get as many megawatts per acre as possible; allowed 20 megawatts per acre.
This plant would generate 600 megawatts on 17 acres. Coburg Power is looking at a five-acre
difference and would propose to the EFSC that the unique features of this land would qualify for an
exception for those five acres. The application has been submitted to the EFSC, which will appoint
some kind of body in Lane County to conduct a public process involving the county before making its
final decision on the application. ' '

Ralston asked if there are any odors associated with this type of facility, and Baker responded that no
odor problems are anticipated because the discharge from the burning of natural gas and occasional fuel
oil would be 250 feet above the ground.

As apoint of clarification, Marcus pointed out that the proposed power plant is a Coburg Power LLC
project, not an Enron project. Marcus said the location for the proposed plant was chosen because it
provides three elements necessary to generate electricity and keep it contained: there is a natural gas
line which runs directly beneath the property; there are BPA transmission lines a half mile away; and
there is water at the site, Marcus pointed out that construction of transmission lines is destructive to the
environment through which they run. The projected growth of the area would mean construction of
more transmission lines; however, building this power plant at this location would reduce the need for
additjonal transmission lines. In fact, Marcus said, with the projected growth, a power plant would
need to be built at some point, anyway. Marcus also pointed out that the technology proposed for this
plant will run very cleanly and will not produce odors around the plant, and that the total emissions of
criteria pollutants would add only 0.2 percent to the total currently existing in Lane County. He also
said it will be very quiet because this is quiet technology. He said he does not believe it would be
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possible to hear the plant from a quarter of a mile away, and there are no houses within that distance
from the proposed site. Marcus explained that Oregon is the only state in the country with a tax on
emissions of carbon dioxide. The amount of tax which would be paid by this project would be between
$7- and $9-million, and the funds would go to the Oregon Climate Trust for use in carbon dioxide
mitigation measures. The Trust is currently doing things such as planting trees and purchasing rain
forests which have proven value for mitigation of carbon dioxide. Marcus said this is an opportunity to
work with the other utilities in Lane County to propose mitigation of not only carbon dioxide but other
emissions. He suggested that if EWEB, EPUD, or SUB had a program to eliminate woodstoves, they
could reduce not only carbon dioxide but, possibly, the four percent of woodstoves that make up much
of the rest of the criteria pollutants in the county, effectively bringing the net emissions from the plant
to zero. Another point Marcus made was that other industries in the area must truck in their raw
materials from elsewhere. He cited as an example wood products industries for which trees are cut
down and trucked to the mills. Then there are emissions from the vehicles which deliver the finished
products. The proposed power plant would get its natural gas from underground and would send its
product, electricity, out over the transmission lines, and would thus not require that anything be trucked
to or from the facility for the manufacture or distribution of'its product. He added that the plant would
require only 24 full-time employees to operate and so would not require large parking lots with a lot of
vehicles coming and going.

Tannenbaum asked where the 605 megawatts to be produced would go, and Marcus responded that the
electricity will be used at the closest source—primarily in Lane County. As to whether or not local
utilities will purchase this power, Marcus said they probably would not purchase it directly. IfBPA has
needs beyond what they can provide, they might purchase some of this power and meld it into their own
rates. Marcus said there are no power plants being built today which can afford to sell power at the low
rates of dams which were built in the 1930s. This plant, like virtually all other plants today, would be a
merchant plant which would sell power into the grid from which the power is bought by others. But the
power would be used in Lane County.

Sorenson explained that Lane County has problems in several areas due to smoke from woodstoves,
and the board is concermed about increased use of woodstoves—especially by low-income households—in
light of the current energy crisis and rising prices for electric power. He asked how the funds being
paid to the Oregon Climate Trust could be used to help resolve the problems Lane County has with

~emissions from home wood heating smoke. Marcus said Coburg Power has met with SUB and intends
to meet with EWEB and all the other utilities in the area to let them know that there is money available
to create programs to propose to.the Climate Trust. If projects can achieve goals through actions which
reduce carbon dioxide emissions, then the Trust might be open to suggestions that would mitigate a
combination of carbon dioxide and other pollutants. Marcus said he hopes that a public education
program could help reduce the impact of woodstoves. He said Coburg Power has no control over the
projects funded by the Trust; they can only hope that the local utilities develop something that controls
not only carbon dioxide but also the other criteria pollutants. He said that one drawback to the program
is that whatever is proposed and authorized would have to be monitored for thirty years to ensure that
the mitigation remains in effect over time. :

Jeff Shields of Enron was also present at this meeting and explained further the constraints of the
mitigation projects which can be approved under the statutory responsibility under which the Oregon
Chimate Trust operates. He said his company has met with the Trust to try to convince them that the
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company’s preference is to mitigate pollutants where the company’s power plants are located. The
Trust does have a priority for Oregon projects. The funds might not purchase as much mitigation
potential in Lane County as if it were spent somewhere else on the globe; but there would be some local
benefit by accomplishing that. He said Enron would be glad to work with anyone who has ideas for
projects and that they will be formally asking for proposals from the local utilities. Sorenson asked for
Shields’s opinion of what LRAPA’s role should be as this project develops, and Shields replied that
LRAPA’s decision regarding permitting must be made on the basis of what is statutorily required with
regard to criteria pollutants to be generated by this facility.

Shields said that both he and Marcus are committed to making the Coburg plant the best plant in the
nation. Lane County produces somewhere around 250 megawatts and must import around 1000
megawatts on peak. This situation will only become worse as population increases, and Lane County
will need to import more and more power. Conservation efforts are irnportant and need to continue to
be encouraged, but the only way to really correct the situation is to have the capability of generating
more power in the county. -

Marcus added that high-tech industries and other kinds of clean industries such as medical facilities
require high quality electricity which Lane County does not have at present. He said construction and
operation of this type of power generation facility could lay the foundation for cleaner industry to locate
in Lane County by providing higher quality power.

Taylor asked what the board’s role is in the permitting process, and Jennison explained that staff will
evaluate the permit application when it is received and then will fast-track the permitting process. He
said Robert Koster is putting his first emphasis on these types of energy projects. The applicant is
responsible to do the modeling, and if the modeling shows limited impacts within the law, the facility
could be permitted. What Coburg Power is proposing could be permitted under LRAPA’s current
regulations. From an air pollution perspective, the proposal represents a clean facility under federal,
state and local rules. Taylor asked if the board will have any part in the permitting process, and
Jennison said staff will keep the board informed on how the process is going. If the board were to
direct staff not to issue the permit, Jennison said staff would not issue the permit. But he said he would
expect the board to be subject to-being sued to issue the permit. If LRAPA did not have objective
reasons, based on law, for not issuing the permit, the permit would probably have to be issued
eventually.

Sorenson asked what would be the process following the informal presentation at this meeting.
Jennison said the company will submit a permit application to LRAPA to show what they plan to build
and what the emissions are expected to be. They will also show that they have done the Best Available
Control Technology analysis and will submit modeling results. LRAPA staff will then analyze the
information. DEQ staff has volunteered to help with analyzing the modeling. Following the
evaluation, the permit would be proposed and placed on public notice for a period during which
citizens could comment on it. It would also go to the forest service for Federal Land Managers to
comment on the modeling for impacts on wilderness areas. Any comments received would be
incorporated into the permit, possibly resulting in changes to the permit requirements. Assuming all
legal requirements are met, the permit would be issued following the public notice period. Jennison
added that, given the nature of this proposal, staff will update the board monthly regarding progress on
the permit. Sorenson said he has some questions about the modeling. He said that when Coburg Power
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i1,

12.

submits information for staff review he would like that to be put on the board’s agenda as an update.
Jennison said staff will take every opportunity to keep the board informed during this process. He
added that there will be public hearings and forums at which the information will be made available.

Sorenson asked if it would be possible to hear from the Oregon Climate Trust regarding how the carbon
dioxide tax is used and how its use i1s decided. Jennison said staff will ask them to come to a board
meeting to explain their program if that is what the board wants. Sorenson said it would be good to
make the Trust aware of Lane County’s specific concerns regarding air quality, and Jennison said
LRAPA can continue to give them LRAPA’s concerns about particulate matter, even though the
interest of the Trust is carbon dioxide. '

NEW BUSINESS: None,

ADJOURNMENT: The meeting adjourned at 1:52 p.m. The next regular meeting of the LRAPA
Board of Directors is scheduled for Tuesday, September 11, 2001, at 12:15 p.n., in the LRAPA
meeting room at 1010 Main Street in Springfield, Oregon.

Respectfully submitted,

Merrie Dinteman
Recording Secretary
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Brian Jennison, Director Faxi [ -al) < Tl g5 T*

Lane Regional Air Pollution Authority
: 1010 Main Street
Springfieid, OR $7477

Re; Proposed Amendments to LRAPA Title 49, Nuisance Cantrol Requirements
Dear Brian:

This office has reviewed the proposed amendments tc LRAPA's Title 49 Nuisance
Cantrol Requirements and related changes in Titles 12, 32, 48, and 50, submitted July
8, 2001. We find the proposed regulations to be as substantively siringent as
comparable rules of the Department of Environmental Quality.

We hereby authorize LRAPA to act as Hearings Officer on behalf of the Environmental
Quality Commission for public comment on these rule amendments, including the
proposal to amend QAR 340-200-0040 to incorporate relevant portions of these rule
amendments as modifications to Oregon's State iImplementation Plan. If you have any
questions, please contact Loretta Pickerell at 503-229-5556.

Sincerely,

;4»&\) LN

Andrew Ginsburg, Administrator
Air Quality Division

AG:LPw
LTR/AQ78286.doc
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phone (541} 736-1056
fax (541) 726-1205
1-877-285.7277

MEMORANDUM wew.lrapa.org

E-mail: trapa@(rapa.org

Tor  Commentors on Proposed New LRAPA Rule, Title 49 “Nujsance Control
Requirements”

From: Brian Jennison, PhD , Director Bﬂé—
Date: May3 2001

~ Subj: Response to Comments on Proposed Title 49

Several Lane County industries and the Association of Oregon Industries (AOI) took the
opportunity to comment on the proposed new LRAPA rules in Title 49 (Nuisance Control
Requirements). LRAPA appreciates your efforts to provide these comments.

Although provided by several sources, the comments were very similar, and can be readily
summarized. The summarized comments with the LRAPA’s responses follow,

1. LRAPA should adopt the DEQ nuisance rules in their entirety.

Response: DEQ Division 208 addresses both visible emissions and nuisance rules.
LRAPA is proposing to adopt only the DEQ “Nuisance Control Requirements.” The
proposed changes incorporate the following DEQ rules:

49-005 incorporates the two new definitions in 340-208-0010
49-010 incorporates 340-208-0300

49-020 incorporates 340-208-0310

49-030 incorporates 340-208-0320

49-040 incorporates 340-208-0400

49-050 incorporates 340-208-0550-1

49-060-1 incorporates 340-208-0510 -

49-060-2 incorporates 340-208-0590

2. LRAPA should delete other nuisance regulatlons in the rules when Tltle 49
becomes effective. ‘

Response:  LRAPA agrees with this comment and is currently reviewing the
occurrence of other nuisance regulations in the rules. Where it is appropriate, other




Memo to Commentors, Proposed LRAPA Title 49 May 3, 2001

rules will be deleted or modified to reflect the new Title 49. However, this action will
require a formal SIP change and therefore a longer administrative process.

Several commentors referred to rule 31-020 as needing to be deleted. Note that Title
31 was deleted in its entirety from LRAPA rules m 1988. Please be aware that
current LRAPA rules can be viewed and downloaded from the LRAPA web site
(www Irapa.org). '

3. LRAPA should amend 32-055 to be consistent with 340-208-450 (the 250 pm
rule).

Response: LRAPA has found this to be an effective rule as written, and there appears
to be no substantive reason to adopt the new DEQ language.

4. LRAPA should delete 49-040 since similar language appears in 33-030-2.

Response: As noted above, 49-040 directly incorporates the language of the DEQ
rule. Therefore, failure to adopt this section would make LRAPA rules less stringent
than DEQ rules. Subsection 33-030-2 may need to be deleted or modified to reflect
this new language. '

5. LRAPA should delete 49-050 since similar janguage appears in 32-005. -

Response: The DEQ also has references to Highest and Best Practicable Treatment
(HBPT) in their permitting rules and still adopted nuisance rules which incorporated
HBPT. Asnoted above, 49-050 directly incorporates the language in the DEQ rules.
Although the DEQ rule only affects the four counties which encompass the Portland
Metropolitan Area, LRAPA believes it is reasonable to also apply the rule to Lane
County, the state’s second largest metropolitan area. Section 32-005 may need to be
modified to reflect the new language.

Once again, thank you for your comments. You will be informed when a new draft of the
proposed nuisance rule changes is available for comment.

REJ/BLI




Sony Disc Manufacturing
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April 3, 2001 .
123 international Way
Springfield, Cregon
S7477-1047
Ms. Merrie Dinternan
(541) 988-8000 Lane Regional Air Pollution Authority

1010 Main Street
Springfield, OR 97477

FAX (541) 988-8099

Dear Ms. Dintemnan:

RECEIVED

AFR - 5 2001

F duyoz

LANE REGIONAL AIR
POLLUTION AUTHORITY

Sony Disc Manufacturing Springfield (SDMS) reviewed LRAPA’s memo dated
March 6, 2001 regarding the proposed adoption of Title 49. SDMS agrees with

LRAPA’s proposal and supports adoption of the rule.

Thank you for the opportunity to provide feedback. .

Since%

Cliff Boyd
Manager Industrial Engineering

CB/fjp
cc: Tom Costabile - SDM

Mike McVey - SDM
Tudi Younce - SDM




&

Willamette Industries, Inc.  route 10 cugdite

Western Administrative & Sales Office Sgaetiitl | 2730 Pacific Bivd. S.E.
AT . P.O. Box 907
April 13, 2001 rrermen KK B A
Ms. Merrie Dinteman -
Lane Regional Air Pollution Authority FILE_ R
1010 Main Street ECEIVED
Springfield, OR 97477 7
o APR | 6 2001
RE: Comments on Proposed Title 49 - Nuisance Rules A gy G
LANE REGIONAL AR
POLLUTION AUTHOll\%llRTY

Dear Ms. Dinteman;

Thank you for this opportunity to comment on the proposed revisions to the LRAPA Title 49 rules. We
understand that most of the rule proposal seeks to incorporate the recent DEQ revisions to Division 208
and we support LRAPA’s efforts to incorporate these revisions into the Lane Regional rules. We also
support greater consistency between LRAPA and DEQ.

Particulate Matter 250 Micron Rule

We suggest that LRAPA adopt the DEQ revisions to its nuisance rules, in their entirety, as all of the
components were intended to work as a single package and address known issues. Specifically, DEQ the
250 micron rule, to address historical issues that (2) cause conflict with the new nuisance rule, and (b)
create compliance certification issues for Title V sources as the result of the rules very broad scope. This
same rule appears in LRAPA 32-055 and we suggest that it be amended to be consistent with the DEQ
language. :

Odor Regulations

In order to maintain consistency and avoid duplication within its rules, we also urge LRAPA to delete its
other nuisance provisions, effective upon promulgation of Title 49. T RAPA has multiple nuisance
prohibitions scattered throughout its rules, such as 31-020, 32-090, and 50-020. We believe that the
retention of these rules once Title 49 is implemented will result in confusion and affords a source no
protection or incentive to enter into a Best Work Practices Agreement if still determined to be in violation

- of LRAPA 50-020.

Section 49-050

Willamette strongly encourages LRAPA to delete 49-050 from the proposed rule package since the
Authority already has the “highest and best” authority in 32-005, a regulation that specifically addresses
odors. - -

Willamette Industries appreciates the opportunity to comment on the proposed rules. Please call if you
have any questions regarding these comments.

Sincerely

v Lo~

Jon Lund
Willamette Industries, Inc.

cc: Corey Unfried, Manager, Environmental Affairs
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Environment, Health and Salety
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18791 SW Martinazzi Avenue

A Weyerhaeuser PO B2
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Fax {503) 692 1602

April 13, 2001 ‘ . RECEIVED

Ms. Merrie Dinteman APR | 32001
Lane Regional Air Pollution Authority
1010 Main Street S LANE REGIONAL AIR

POLLUTION AUTHORITY

Springfield, OR. 97477

RE: Comments on Proposed Rulemaking - Title 49

Dear Ms. Dinteman:

Thank you for the opportunity to comment on behalf of Weyerhaeuser Company conceming the
proposed revisions to Title 49 of LRAPA’s rules. Weyerhaeuser has reviewed the proposed

rules and the cornments offered by AQOI and we support and agree with AOI's comments.

Rule Consistency

Verbal comments were offered by LRAPA staff in a recent Board .of Direcﬂors mcct'ing that
characterized the proposcd rule changes in Title 49 as bringing “consistency” between LRAPA
and DEQ relative {0 nuisance concemns. Based on AOI's and our own analysis of the proposed
changes, there appears to be a need Lo “clean up” other references within the rules regarding
references to nuisance impacts. As an example, the proposed language in 49-040 is functionally
redundant with existing language in 35.030.2. We don't see the need for Section 49.040. We |
encourage LRAPA to take the time to make'tﬁe necessary changes within all of the agency’s
rules to have clarity around the interpretation of “nuisance” and ensure that LRAPA’s rules are

100"

;"ZI’ﬁmMzmﬁ;;

truly consistent with DEQ.




Section 49-050

Weyerhaeuser believes the lanpuage in the section would create some.trouble;some ambiguities
for the regulated community. As AQD’s comﬁcnts pointed out, a precise interpretation of this
language is not possible. If the Intent of Section 49-050 was to create a new regulatory standard
for “highest and best” control, a more formal rule making activity should be undertaken by
LRAPA. If this was not the intent, the existing language in Section 32-005 would seem to serve

LRAPA’s needs adequately.
We urge LRAPA to drop Section 49-050 from the final rule package.

Weyerhaeuser appreciates the opportunity to offer comments. Please call with any questions.

Sincerely,

n 0.




P.O. Box 1375
1760 E..13TH
EUGENE, OREGON 97440
PHONE: (541) 485-8211
FAX: (541) 4B5-6538

gmms Tos0.0ig: file
April 12, 2001 -v—g‘g?m‘*-&? APR | 2 2001
S gy
Ms. MG[’I‘I:E Dinte.man ' ) e LT LANE REG:S:‘Z. AlR
Ifg?g Reg;logal Alr Pollution Authority aw POLLUTION AUTHORITY
Main Strect 4 B
Springfield, OR 97477 e L

Regarding: Proposed Title 49
Dear Ms. Dinteman

Williams® Bakery hopes that we never run afoul of LRAPA’s nuisance requirements. However, [ have
fielded a lot of complaints about how irritating the smell of fresh baked bread can be on would be dieters or
hungry college students next door! We appreciate how hard it is to balance all concerns in arriving at fair
and equitable nuisance rules and are grateful for the opportunity to share our input with you.

We support your efforts to incorporate the recent DEQ revisions to Division 208 info Lane Regional fules.
‘We strongly favor consistency in rulemaking between regulatory bodies and believe that the DEQ revisions
are reasonable and balanced. '

In order to maintain consistency and avoid duplication we urge you to consider the following actions:

1. Delete other nuisance rules effective once Title 49 becomes effective. This will avoid
confusion/duplication and insure that Title 49 provisions are properly carried out.

2. Adopt the DEQ nuisance revisions in their entirety. They work together as a whole. This will entail
modifying LRAPA 32-055 to be consistent with DEQ revised OAR 340-208-450.

3. Delete the proposed Section 49-040, This language already appears in 33-030.2.

4. Delete the proposed 49-050.. The language is ambiguous. If it means to give LRAPA the authority to
apply the “highest and best” rules to odor issues, it already has that authority under 32-005, a
regulation that specifically addresses odors. Why duplicate it? Stating that the “highest and best” must
be “installed and operated” looks like a new control technology standard. If it means to broaden the
authority of LRAPA to impose a new control technology standard, then we object and consider such
actions as adopting a major new rule. : :

Thank you again for the opportunity to discuss our concerns regarding the proposed rules, Please call if
you have any questions regarding these comments, 1 can be reached at 485-8211, extension 223.

MW

Clyde Carson
Manager, Sanitation/EHS etc., Williams’ Bakery

L}
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Ms. Merrie Dinteman U

Lane Regional Air Pollution Authority H
1010 Main Street |
Springfield, OR 97477 ELE.

Re: Comments on Proposed Title 49
Dear Ms. Dinteman:

Thank you for this opportunity to comment on the proposed revisions o the LRAPA Title
49 rules. Industrial Finishes supplies several small commercial and industrial sources
that will be potentially impacted by the proposed rules. We understand that most of the
rule proposal seeks to incorporate the recent DEQ revisions to Division 208. We

support LRAPA’s efforts fo incorporate the DEQ rule revisions into the Lane Regional
rules. However, Industrial Finishes also believes there should be greater consistency
between LRAPA and DEQ's rules and that the rules, wherever possible, should be

made clearer and simpler. To the extent that the proposed rules do frack DEQ's rules,
we support LRAPA’s actions, but we do not support additional requirements added to

the rule that add confusion and remove source protections.

in order to maintain consistency and avoid duplication and confusion within its rules, we
also urge LRAPA to delete all other nuisance provisions within its regulations. Within
various chapters of the rules, LRAPA has multiple nuisance; i.e., 31-020, 32-090 and
50-020. We believe that the retention of these rules, once Title 49 is implemented; will
result in confusion for sources and potentially negate the effectiveness of the new rule.
Comparable, it was the expressed intent of the DEQ nuisance rule revisions fo eliminate -
out-of-date and contradictory rule requirements, such as the reference to scentometers
in 31-020. We believe that it is in the best interest of everyone to make Title 49 the
ultimate general nuisance regulation,

One of the most concerning issues in the proposed rule is found in section 49-050. We
strongly encourage LRAPA to delete section 49-050 from the proposed rule package. It
is difficult to understand what LRAPA intends to achieve with this section of the rule but
it seems to undermine the primary purpose of the Best Work Practices Agreement. We
strongly believe that the current latitude under a Best Work Practices Agreement serves
both LRAPA and the regulated source.

P.O. Box 2824 EUGENE, OR 97402 (541) 485-1503 3000 Porfland R, NE SALEM, OR 97303 (503) 371-3032
5341 SE Mcloughin Bivdl. PORTLAND, OR 97202  (503) 233-1436 1227 NE Walnut ROSEBURG, OR 97470 (541) 673-3707
10355 SE Foster Rd. PORTLAND, OR 97266 (503} 788-7243 ' 955 SE Wilson BEND, OR 97702 (541) 388-7372
10239 SE Foster R, (Equip) ~ PORTLAND, OR 97266 (503) 777-5168 1010 Fisher Ave, MEDFORD, OR 97504 (541) 772-6238
345 NE 8th GRESHAM, OR97030  (503) 664-5604 612 Nelsons Pkwy. #2 WAKARUSA, IN 46573 (219) 862-132¢




In closing, Industrial Finishes is not opposed to establishing new rules that will provide
appropriate measures for combating potential nuisances. However, we find that some
- of the proposed amendments to the recently promulgated DEQ nuisance rule are
confusing and unnecessary. We strongly encourage LRAPA to take this opportunity to
clarify and unify current nuisance rules. Adding section 49-050 to the proposed rule
adds to the conflicts with the State rule and confusion within the proposed rule. Thus,
we encourage LRAPA fo delete 49-050 from the final rule package.
R

N
Thank you for the opportunity ti; comment on the proposed rules.

Sincerely,

Dennis Taylor
General Manager V
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April 13, 2001

Ms. Merrie Dinteman

Lane Regional Air Pollution Authority
1010 Main Street

Springfield OR 97477

Subject: Comments on Proposed Title 49
Dear Ms. Dinteman:

Thank you for this opportunity to comment on the proposed revisions to the
LRAPA Title 49 rules. Associated Oregon Industries (AQI) represents several
industrial sources that will be potentially impacted by the proposed rules. We
understand that most of the rule proposal seeks to incorporate the recent DEQ
revisions to Division 208. ' We support LRAPA’s efforts to incorporate the DEQ
rule revisions into the Lane Regional rules. AOQOI was actively involved in

_ discussions with DEQ prior to the rule adoption, and while we may not agree with

every aspect of the rules, we believe that overall they are a good approach to
satisfying all the various interests.

AOI also supports greater consistency between LRAPA and DEQ. Therefore, to
the extent that the rules track the DEQ rule package, we support LRAPA’s
actions. However, we have concems, as identified below, about those areas
where either the proposed rules differ from the DEQ rule package and/or the
proposed rules would duplicate existing LRAPA regulations. Our comments and
concems are explained in more detail below:

250 Micron Rule:

uc

We suggest that LRAPA adopt the DEQ revisions to its nuisance rules, however,

in their entirety, as all of the components were intended to work as a single
package and address known issues. Specifically, DEQ revised OAR 340-208-450
(previously OAR 340-208-0620), the 250 micron rule, to address historical issues
with that rule that (&) cause conflict with the new nuisance rule, and (b) create
compliance certification issues for Title V- sources as the result of the rules very
broad scope. This same rule appears in LRAPA 32-055. We suggest that this
rule be amended 1o be consistent with the DEQ language. We understand that this
regulation, being 2 nuisance regulation, is not part of the SIP.

Associated Oregon Industries . —  Credible. » Professional = Effective
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Duplicative Odor Regulations:

In order to maintain consistency and avoid duplication within its rules, we also urge LRAPA to
delete its other nuisance provisions, effective upon promulgation of Title 49. LRAPA. has
multiple nuisance prohibitions scattered throughout its rules, such as 31-020, 32-090 and 50-020.
We believe that the retention of these rules, once Title 49 is implemented, will result in
confusion for sources and potentially negate the effectiveness of the Best Work Practices
Agreements proposed in 49-030. The fact, as stated in 49-020.2, that a Best Work Practices
Agreement constitutes compiiance with 49-010 affords a source no protcctmn or comfort so long
as it still could be determined to be in violation of LRAPA 50-020. This will erasc any incentive
a source will have to enter into a Best Work Practices Agreement. This was certainly not the
intent in developing this option. In addition, it was the expressed intent of the DEQ nuisance
rule revisions to eliminate out-of-date and useless rule requirements, such as the reference to
scentometers in 31-020. We believe that it is in the best interest of the proposed rules, the
agency, and the community, to make Title 49 the “one stop shopping” for general nuisance
regulations, and that this rulemaking is the appropnatc time to eliminate the other nuisance
references.

Section 49-040:

We believe that the proposed language in 49- 040 should be deleted from the proposed rule
package. This language already appears in 33-030.2. We do not believe that it is necessary or
appropriate to repeat that language in Title 49.

Section 49-050:

We strongly encourage LRAPA to delete the proposed 49-050 from the proposed rule package.
There are two ways to interpret the proposed language, either LRAPA intended to extend the
existing “highest and best” standard to odors, or it intended to add an entire new control
technology standard and program to the rules, We believe that LRAPA intended the former
goal, i.¢., to apply the “highest and best” rules 1o the odor context. However, LRAPA already
has highest and best authority in 32-005, a regulation that specifically addresses odors. We
believe it is not good regulatory policy to duplicate a rule in two places. - Therefore, to the extent
that LRAPA intended to extend that existing authority to odors, that authority already exists.

If instead, LRAPA intended to create an entirely new control technology requirement, we belicve
that the language chosen is misleading and there is an inadequate explanation of what this
standard means. “Highest and best” js a well established standard that addresses how a source
operales existing controls or emission reduction practices; a source does not instal] “highest and
best,” but rather a source must operate equipment at the level comporting with “highest and
best.” By stating in the proposed rules that “highest and best” must be “installed and operated,”
it appears that LRAPA is putting into place a new control technology standard. If so, this is a
major picce of mlemaking that requires significantly more background and explanarion than
what is provided. As worded, it sounds like the requirement to install “Highest and Best”
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Practicable Treatment requires some degree of control akin to LAER or MACT for odoxs, Le,,
contra] without regard to cost. We hope this is not what was intended.

Again, we strongly urge you to reconsider this approach. 49-010 through 49-030 provides an
appropriate structure to address appropriate measures for combating potential nuisances. Adding
an entirely new element dramatically shifts the way in which these regulations work. We are
concermned that if the proposed rule is intended to require something more than 32-005, then the

- standard being set is vague and undefined. We believe that this is not in anyone’s best interest.
For these reasons, we encourage LRAPA to delete 49-050 from the final rule package.

Thank you again for the opportunity to comnment on the proposed tules. Please call if you have
any questions regarding these comments.

e
John Ledger
L-/Assc:‘ciat@d Oregon Industries

. ce Tom Wood, Stoe] Rives, LLP
Marv Lewallen, Weyerhaeuser Company
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Oregon Environmental Quality Commission
Minutes of the Three Hundredth and Seventh Meeting

December 12-13, 2002
Regular Meeting'

The following Oregon Environmental -Quality Commission (Commission, EQC) members were present for
the ragular meeting, held at the Oregon Department of Environmental Quality (DEQ)} headquarters
building, Room 34, 811 5.W. Sixth Avenue, Portland, QOregon.

Melinda Eden, Chair
Tony Van Viiet, Vice Chair
Mark Reeve, Member
Deirdre Malarkey, Member

Also present were Stephanie Hallock, DEQ Director, Larry Knudsen, Oregon Department of Justice,
members of DEQ’s Executive Management Team, and other DEQ staif.

Thursday, December 12, 2002

Prior to the regular meeting, the Commission held an executive session at 10:00 a.m. as allowed by ORS
192.660(1)(i}, to review and evaluate the employment-related performance of the Director pursuant to the
standards, criteria and policy directives adopted by the Commission in January 2002,

Chair Eden called the regular meeting to order at approximately 1:00 p.m. A'genda iterns were taken in
the following order.

A. Contested Case No. WPM/D-NWR-99-186 regarding Caleb Siaw, M.D.

The Commission considered a contested case between DEQ and Dr. Caleb Siaw, in which Dr. Siaw
appealed a May 2002, proposed order assessing him a $317,700 civil penalty for violating an EQC order.
The order required Dr. Siaw to design and construct a new on-site sewage disposal system for a mebile
home park he owned in Seaside, Oregon. Larry Knudsen, Assistant Attorney General, summarized the
findings of fact made by the Hearing Officer and asked Commiissioners to declare any ex parte contacts
or conflicts of interest regarding the case. All Commissioners declared they had no ex parte contacts or
conflicts of interest. Michael J. Kavanaugh presented arguments on behalf of Dr. Siaw, and Jeff
Bachman, DEQ Environmental Law Specialist, presented arguments on behalf of the Department.

Commissioners discussed key issues in the case with Mr. Knudsen and the representatives of both
parties. After deliberation, Commissioner Reeve moved that the Commission uphold the proposed order
and civil penalty. Commissioner Malarkey seconded the motion and it passed with four “yes” votes. The
Commission asked Mr. Knudsen to prepare an order for the Director's signature on the Commission’s
behali. . '

! Staff reports and written material submitted at the meeting are made part of the record and available
from DEQ, Office of the Director, 811 SW Sixth Avenue, Portland, Oregon 97204; phone: (503) 229-5990.




B. Director’s Dialogue
Commissioners discussed current events and issues involving the Department and state with Director
Hallock.

C. Action Hem: Vote on new Commission Chair

Commissioner Van Vliet nominated Commissioner Reeve to replace Commissioner Eden as Chair of the
EQC effective January 1, 2003, and moved that the Commission vote on the nomination. Commissioner
Malarkey seconded the motion and it passed with four “yes” votes. Commissioners expressed
appreciation for Chair Eden’s leadership over the past three years. Chair Eden was appointed and
confirmed to the Northwest Power Pianning Council in November 2002, for a term beginning January 1,
2003. ‘

Joint meeting session with the Oregon Economic and Community Development Commission

At approximately 3:00 p.m., the EQC joined the Oregon Economic and Community Development
Commission (OECDC) for a joint meeting session at the World Trade Center, Sky Bridge A&B, located at
S.W. Second and Salmon Street in Portland.

EQC Chair Melinda Eden, OECDC Chair Brett Wilcox, DEQ Director Stephanie Hallock and Oregon
Economic and Community Development Department (OECDD) Acting Director Sherry Sheng gave
opening remarks. Members of both Commissions introduced themselves.

The first discussion topic focused on the need to maximize financial support to communities in need of
wastewater treatment system improvements. Mike Llewslyn, DEQ Water Quality Division Administrator,
and Mike Burton, OECDD Assistant Director, led Commissioners in discussing policy issues and
strategies for agency collaboration to meet local wastewater system needs.

The second discussion topic focused on strategies for removing barriers to economic development in
Oregon. DEQ Director Hallock described a number of agency initiatives designed to make it easier for
companies to do business with DEQ, and reported on her work with other state leaders to support
business development. Lynn Beaton, OECDD Regulatory Advisor, described a growing statewide interest
in streamlining government regulations, and presented potential short and long term streamlining
measures for OECDD and other agencies. Commissioners discussed regulatory streamlining initiatives
with Director Hallock and Ms. Beaton, and gave suggestions for greater collaboration between OECDD
and DEQ. Director Hallock and Acting Director Sheng thanked Commissioners for their interest in and
support of their agencies’ work.

OECDC Chair Wilcox adjourned the mesting at approximately 5:10 p.m. Immediately thersafter,
Commissioners held a joint reception at the World Trade Center to continue informal discussion of issues
that involve both DECQ and OECDD.

Friday, December 13, 2002

At 8:00 a.m., the Commission held an executive session to consult with counsel concerning legal rights
and duties with regard to litigation against the Department. Executive session was held pursuant to ORS
192.660(1)(h).

Chair Eden called the regular meeting to order at approximately 3:30 a.m., and announced that
Commissioner Reeve would be absent from the meeting for a short time later that morning. Agenda items
were taken in the following order.

E. Action Item: Consideration of Pollution Control Facility Tax Credit Requests
Holly Schroeder, Acting DEQ Management Services Division Administrator, gave an overview of Pollution
Control Facility Tax Credit requests, and introduced Maggie Vandehey, DEQ Tax Credit coordinator, to



present applications to the Commission: Ms. Vandehey recommended the Commission approve or
transfer a number of tax credit requests for technology and process investments that reduce

. environmental pollution. The Commission discussed the applications with Ms, Schroeder and Ms.
Vandehey.

Commissioner Van Vliet expressed a conflict of interest with regard to nine applications recommended for
approval: Application #5923 from Hewistt-Packard Company, Application #6135 from Intel Gorporation,
and Applications #6161-6167 from Safeway, Inc. Commissioner Reeve moved that the Commission
approve these nine applications as recommended in the Department’s staff report. Commissioner
Malarkey seconded the motion and it passed with three “yes” votes. Commissioner Van Vliet did not
discuss the merits of or vote on these apphcatlons

- Commissioner Reeve left the meeting at approximately 9:35 a.m.

Commissioners continued discussion of the tax credit applications that had not yet been acted upon.
Commissioner Van Vliet moved that the Commission approve the remaining applications as
recommended by the Department. Commissioner Malarkey seconded the motion and it passed with three
“yes” votes. Commissioner Van Viiet moved that the Commission transfer Applications #4240 and 4350
as recommended by the Department. Commissioner Malarkey seconded the motion and it passed with
three “yes” votes.

D. Approval of Minutes
Commissioner Van Vliet moved that the Commission approve draft minutes of the October 3-4, 2002,
EQC meeting. Commissioner Malarkey seconded the motion and it passed with three “yes” votes.

F. Informational Item: Update on Status of Umatilla Chemical Agent Disposal Facility

Sue Oliver, Acting DEQ Chemical Demilitarization Program Administrator, gave an update on recent

~ events involving the Umatilla Chemical Agent Disposal Facility, including the progress of trail burns, the
development of a facility permit modification, and plans for facility operation.

Commissicner Reeve rejoined the meeting at approximately 10:30 a.m.

G. Public Comment Opportunity on Port Westward Energy Facilities Project and Proposed
Wastewater Discharge Permit
Chair Eden asked Bob Baumgartner, DEQ Northwest Region Water Quality Permit Manager, to describe
the Port Westward Energy Facilities Project and DEQ's development of a wastewater discharge permit for
the facilities. Mr. Baumgartner explained that the Port Westward project would include construction of two
natural gas fired power plants and one ethanol production plant on land owned by the Port of St. Helens
alongside the Columbia River near Clatskanie. In early 2002, the Port applied to DEQ for a wastewater
permit to collect and discharge treated wastewater to the Columbia River from the new facilities. Mr.
Baumgariner stated that DEQ planned ask the Commission make a determination about the impact of the
project on Columbia River water quality in January 2003.

Chair Eden invited members of the audience to provide comments on the wastewater discharge permit and
the Port Westward Energy Facilities Project. Paul Langner, representing the Port of St. Helens, testified in
favor of the permit and the project, which was expected to create new job opportunities and to assist
community development. Chair Eden thanked him for his comments.

L. Informational Item: Response to Commission Request for Analysis of Mercury Reduction
Goals and Mixing Zones

Director Halfock introduced Department reports on mercury reduction goals and the discharge of toxics

chemicals to water quality mixing zones, in response to a July 2002 Commission request for the

information. Director Hallock preceded the Department reports by explaining DEQ's continued priority on

reducing toxics in Oregon’s environment, even in the context of current state budget fimitations and

significant agency resource constraints. Director Hallock introduced Dick Pedersen, DEQ Land Quality




Division Administrator, and Mike Llewelyn, DEQ Water Quality Division Administrator, to give the
presentations.

Mr. Pedersen and Keith Johnson, DEQ Cross-Program Coordination Manager, presented an analysis of
workload requirements and the scientific, technological, policy and economic constraints that would be
associated with establishing specific mercury reduction goals as a matter of state policy. Mr. Johnson
presented DEQ’s “Mercury Reduction Strategy," which was prepared for the Commission in November
2002 to summarize what is presently known about mercury releases in Oregon and to highlight policy
considerations associated with mercury reduction efforts. Commissioners discussed this work with Mr.
Pedersen and Mr. Johnson, and thanked them for their presentation.

Mr. Llewelyn presented information on DEQ's policy governing the release of toxics in “mixing zones,”
which are defined segments of a waterbody downstream from a discharge outfall where a water quality
standard may be violated as the discharged water mixes with surrounding waters. Mr. Llewelyn described
the workload requirements and technical and economic constraints that would be associated with
eliminating mixing zones for certain toxic chemicals. Commissioners discussed the mixing zone policy
and agency work fo evaluate toxics in mixing zones, and thanked Mr. Llewelyn for his presentation.

Public Forum

At approximately 11:30 a.m., the Commission invited comments from members of the audience on
environmental issues. John Crawford, representing Foss Maritime Company, asked to comment on
DEQ'’s proposed Qil Spill Contingency Planning rules, which were scheduled for Commission
consideration later that day. Larry Knudsen, Assistant Attorney General, explained on behalf of the
Commission that in accordance with ORS 183.335(13), no comments may be presented on the rules
hecause the official public comment period had closed. Chair Eden asked the Department to provide Mr.
Crawford a copy of ail written comments recsived on the rule during the public cormment period.

Brenda Keith, a Portland resident, expressed concerns about the health of former View-Master
employees that had been exposed to trichloroethylene (TCE) while working at the site prior to 1980. Ms. -
Keith referenced DEQ's recently proposed cleanup plan for the site, as well as the Oregon Department of
Human Services health study that would evaluate past TCE exposures from the plant’'s well. Chair Eden
thanked Ms. Keith for her comments and asked the Department to contact her about her concerns.
Director Hallock stated that the Department would report back to the Commission on work at the former
View-Master site at the next meeting.

L. Infermational ltem: Response to Commission Request for Analysis of Mercury Reduction
Goals and Mixing Zones (continued)

In continuation of this item, Chair Eden asked Lauri Weiss, Oregon Environmental Council (OEC)

Program Director, to provide comments on DEQ's mercury reduction strategy, as Ms. Weiss had

reguested during the public forum. Ms. Weiss commented on key findings in DEQY's strategy and

discussed potential concepts OEC considered bringing to the 2003 legislature for mercury reduction.

Commissioners thanked Ms. Weiss for her comments.

In concluding their discussion, Commissioner Reeve asked Mr. Pedersen to report back to the
Commission in the fall of 2003 on the Department’s progress in reducing the release of toxics to the
environment. Mr. Pedersen agreed to do so.

At approximately 12:30 p.m., Commissioner Van Vliet left the meeting to attend a meeting with Director
Hallock on DEQ's proposed 2003-2005 budget. Director Hallock asked Paul Slyman, DEQ Deputy
Director, to act as Director in the EQC meeting in her absence.

H. *Rule Adoption: Total Maximum Daily Loads (TMDL) Rules

Mike Llewelyn, DEQ Water Quality Division Administrator, proposed rules to adopt the process DEQ has
been using to develop and implement Total Maximum Daily Loads, or TMDLs. Greg Aldrich, DEQ TMDL
Coordinator, and Loretta Pickerell, Water Quality Rules Coordinator, joined Mr. Llewelyn in the presentation.
Mr. Llewelyn explained that since the early 1980's, DEQ has been working to establish TMDLs for



waterbodies that do not meet water quality standards. Commissioners discussed the TMDL program and
proposed rules with Mr. Liewelyn. Commissioner Malarkey moved that that Commission adopt the proposed
rules to establish DEQ’'s TMDL procedures and processes in rule. Commissioner Reeve seconded the
motion and it passed with three "yes” votes.

I *Rule Adoption: Qil Spill Contingency Planning and Fees

Dick Pedersen, DEQ Land Quality Division Administrator, proposed rules to implement changes made by
the 2001 Legislature to planning requirements for large ships and other marine vessels for responding to
oil spilts. Mr. Pedersen explained that the rules included new fees for regulated vessels and facilities to
support DEQ'’s Emergency Response program. Mr. Pedersen introduced Mike Zollitsch, DEQ Emergency
Response Program Manager, to describe the rules and answer questions from Commissioners. After
discussion with Mr. Pedersen and Mr. Zollitsch, Commissioner Reeve moved the Commission adopt the
proposed rules and repeal the old rules that new rules would replace. Commissioner Malarkey seconded
the motion and it passed with three “yes” votes.

J. *Rule Adoption: Enforcement Procedures and Civil Penalties for Ballast Water

Management, Oil Spill Planning, and Emergency Response to Hazardous Material Spills
Dick Pedersen, DEQ Land Quality Division Administrator, proposed rules to align state enforcement
procedures and penalties with recent rule changes in DEQ's Emergency Response program. He
explained that the rules included revised enforcement classifications for ballast water management and
planning requirements for oil and hazardous material spills. After a brief discussion, Commissioner
Malarkey moved that the Commission adopt the proposed rules as recommended by the Department.
Commissioner Reeve seconded the motion and it passed with three “yes” votes.

K. Temporary Rule Adoption: Asbestos Requirements

Andy Ginsburg, DEQ Air Quality Division Administrator, proposed a temporary rule to provide businesses
with immediate relief from asbestes requirements that proved problematic after they were put in place in
early 2002. Audrey O'Brien, Northwest Region Air Quality Manager, and Dave Wall, Northwest Region
Asbestos Control staff, joined Mr. Ginsburg in the presentation. Mr. Ginsburg explained that DEQ’s rules
were designed to prevent public exposure to asbestos, which is a hazardous air pollutant and known
carcinogen. The proposed temporary rule would assist rule implementation immediately, and provide time
for the Department to work with stakeholders on permanent asbestos requirements. Commissioners
discussed the asbestos rules with Mr. Ginsburg, Ms. O’Brien and Mr. Wall. Commissioner Reeve moved
that the Commission adopt the proposed temporary rule as recommended. Commissioner Malarkey
seconded the motion and it passed with three “yes” votes. Chair Eden asked Director Hallock to sign the
Statement of Need and Justification for the temporary rule on the Commission’s behalf.

M. Commissioners’ Reports

Commissioner Malarkey described her participation in a recent Household Hazardous Waste Collection
event in Lane County. She reported that nearly 10,000 pounds of hazardous waste was collected during
the event.

Chair Eden expressed her appreciation to her fellow Commissioners and DEQ staff for the opportunity to
work together during her membership on the Commission. This was Chair Eden’s last in-person meeting
as a Commission member. :

Chair Eden adjourned the meeting at approximately 3:30 p.m.
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Minutes are not final until approved by the Commission.

Oregon Environmental Quality Commission
Minutes of the Three Hundredth and Eighth Meeting

December 30, 2002
Special Phone Meeting'

The following Oregon Environmental Quality Commission {Commission, EQC) members were present for
a special phone meeting, held at the Oregon Department of Environmental Quality (DEQ) headquarters
building, Room 10A, 811 S.W. Sixth Avenue, Portland, Oregon.

Melinda Eden, Chair
Mark Reeve, Member
Harvey Bennett, Member

Also present were Paul Slyman, DEQ Deputy Director Acting for Director Stephanie Hallock, Larry
Knudsen, Oregon Department of Justice, and DEQ staff.

Chair Eden called the mesting to order at approximately 1:00 p.m.

A, Action ltem: Consideration of Pollution Control Facility Tax Credit Requests

Holly Schroeder, Acting DEQ Management Services Division Administrator, gave an overview of Pollution
Control Facility Tax Credit requests, and introduced Maggie Vandehey, DEQ Tax Credit coordinator, to
prasent applications to the Commission. Ms. Vandehey recommended the Commission approve nine tax
credit applications as presented in the staff report. Commissioners discussed the applications with Ms.
Schroader and Ms. Vandehey. Commissioner Reeve moved that the Commission approve the tax credit
applications as recommended. Commissioner Bennett seconded the motion and it passed with three
“yes” votes,

Ms. Schroeder stated that in October 2002, the Commission requested a periodic report of all wood
chippers certified by the Department. Ms. Schroeder then presented a wood chipper certification list for
the period of November 1, 2002, through December 20, 2002, as requested. Commissioners thanked Ms.
Schroeder and Ms. Vandehey for the report.

Chalr Eden adjourned the meeting at 'approximateiy 1:30 p.m.

! Staff reports and written material submitted at the meeting are made part of the record and available

from DEQ, Office of the Director, 811 SW Sixth Avenue, Portland, Oregon 97204; phone: (503) 229-5990.
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QUALITY
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The Environmental Quality Commission hereby awards 40 hours of
administrative leave to Stephanie Hallock, DEQ Director, for the significant
amount of uncompensated hours she worked during the 2001 Legislative
Session. Director Hallock made it her priority to personally represent the
agency throughout the duration of the long 2001 session, working overtime
with legislators, Governor’s staff and stakeholders. At the same time, she
continued full oversight of the agency’s daily operations, without the
assistance of a dedicated Deputy Director. Director Hallock’s unfailing
dedication, commitment and tireless attention to the needs of Oregon’s
environment proved invaluable during the session and served the agency
extremely well.

In completing the Commission’s appraisal of Director Hallock’s performance,
we are pleased to award this administrative leave in appreciation of her
demonstrated and ongoing commitment to the state. :

A — 30/ 3
ka Reeve Eéé Qfﬁalr Date i

on behalf of the Commission

The Commission awards this leave pursuant to State Policy 60.000.10, Special Leaves with Pay. 17 qw Sixth Avenue

Portland, OR 97204-13%0
(503) 229-5696
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Summary Report of the Performance
Evaluation of the Director of the
Department of Environmental Quality
January 2003

Background '
When the new Director, Stephanie Hallock, assumed office, the Environmental

Quality Commission appointed a subcommittee to start a formal procedure that
would serve as a model for director evaluation every two years. The Commission
in January 2002 adopted the standards, criteria, and policy directives for this
evaluation. The subcommittee then worked on the “how” by fine tuning examples
of other agency procedures that fit out needs. .

In September, the Commission solicited input and sent surveys to government
officials, stakeholders, DEQ managers and the DEQ Executive Management
Team. All surveys were to be confidential but could be signed if the writer wished.

The Process

The actual stepwise process followed by the Commission is attached as
Appendix A. The forms used in measuring and evaluating performance are
attached in Appendix B. Slight changes in the forms were made to be relevant to
each surveyed group. Of the three major groups of evaluators, we received thirty-
two responses from Group 1—outside government officials and stakeholder or
user groups. Sixteen were received from Group 2—DEQ managers and nine from
Group 3—DEQ Executive Management team.

Each performance measure could be weighted and ranked from a high of “5”

for outstanding to a low of “1” for unsatisfactory. Space for written comments was -

provided.

The Evaluation

The Commission was very pleased with the responses about the Director’s
performance. All three groups had each evaluated the Director above a
4{Exceeding Expectations) in their overall averaging. Out of fifty-seven responses
there was only a single 3.00(Meets Expectations).

The Commission looked closely at the written comments, as they often portray
a more complete vision of a manager than do numerical averages. Some of the
repeated comments emphasized Director Hallock’s keen sense of the agency
mission and her ability to communicate that vision to a wide variety of groups.

Many responders commented on her seasoned understanding of how the
agency functions and how highly sensitive is the nature of working with widely
diverse groups. .

She is appreciated for her straightforward and open approach in working with
others. Some comments alluded to her rapid decision making that can be
interpreted as both a positive or negative quality, depending on the situation.

The Commission had hoped for a larger response from the DEQ Managers,
and we suggest a larger effort should be made next time to engage this group.
This response should be tempered by the fact that in large organizations knowing
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the leader is more difficult as one proceeds further down the organizational
structure.

The Commission met in an executive session on December 12, 2002, to
discuss responses and to share and discuss the Commissioners’ own
observations and comments on the Director's performance. Commissioners’
comments were similar to those expressed by surveys.

Conclusion ‘

The Commission giver Director Hallock high marks in this first evaluation of her
professional service.

This is a difficult agency to manage in an atmosphere of constant change and
demands from a wide variety of clientele. It is an agency which is trying to be
helpful to those it regulates without losing sight of the fact that its major mission is
protecting the environment for the people of the State of Oregon. That is not an
easy task when faced with Federal rules, uncertain state funding, and differing
special interest groups.

Director Hallock has made a considerable impact in handiing these
relationships outside the agency while developing a strong pattern of leadership
among a very good DEQ staff.

We do raise a serious concern that key state agency administrators are
expected to be outstanding “external” managers as well as exceptional “internal”
administrators, which in turn could iead to early “burnout” and the loss of valuable
experience. Dwindling state support may complicate this situation and decrease
the number of required administrators needed to carry out agency missions.

The Environmenta! Quality Commission respectfully submits this report to the
Governor’s office and the Legislature as meeting its obligation to evaluate the
Director of DEQ.

Signed,

69 e d e %&Jaﬁ/

Harvey Bennett, Comrnissioner

Appendijx A. The Purpose and Process Statement

Appendix B. Performance Measures and Evaluation Form
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Appendix A. The Purpose and Process Statement

I. Purpose

The Environmental Quality Commission (Commission) is responsible under ORS 468.045 for
directing the performance of the Director of the Department of Environmental Quality (DEQ).
The Commission exercises part of its responsibility by performing a performance evaluation of
“the Director. Such evalunation is intended to increase and improve communications both within
the Department and the broad spectrum of outside agencies, governments, and private parties
with whom the Director interacts. The evaluation further allows the Commission to review
goals, establish criteria, provide commendations, and broadly recognize the work of the Director.

10.

11.
12.

i1. Process

The Commission shall €valuate the performance of the DEQ Director on at least a

‘biennial basis. Normally, the process will require an eight-week period.

The Commission may solicit and review information concetning the performance of the
Director from any source.

Irnmediately before an evaluation, the Commission shall:

a. Appoint a subcommittee of the Commission to prepme for and schedule the
evaluation.

b. Review and adopt criteria for the evaluation.

In keeping with the Commission-adopted criteria, the Director shall provide the
Commission with a written self-evaluation.

The Commission shall review the Dlrector s self-evaluation in Executive Session, absent

7 the Director.

The Commission shall follow the review of the Director’s sclf-evaluatlon with an
Executive Session with the Director.

The Commission shall accept and compile all inbut from appropriate sources and provide
due consideration within the overall performance review process.

The Commissioners shall then complete their own individual evaluations of the Director
using adopted criteria.

The Commissioners’ evaluations shall be submitted to the Commission Chair for
compilation. Evaluations and compilations shall be kept confidential to the extent
allowed under Oregon law.

Based upon all input and the individual evaluations and their compilations, an executive
session will be held with the Director to review results.

The evaluation will become a basis for all aspects of employment.

The Commission will prepare a public release of the performance evaluation in summary
form. Before such release, the Commission Chair will review such document with the
Director.




Appendix B. Performance Measures and Evaluation Form

III. Performance Measures and Evaluation Form

Commissioner Name

Performance Period:

Mid-Rating Perioed:

Performance Measures - Performance Ratings

(Circle one number)

—~

1. POLICY AND DIRECTIVES

Director will give clear direction to staff to ensure implementation of Outstanding 5

Commission policy in a timely manner. Include evidence from DEQ Exceeds expectations 4

activities, processés and actions underway or completed during the past ;ﬂﬁ;?;ﬁf;ﬁsz;iuons 23
| review period. Director ensures, through subordinates, that staff field Un satisfagtory :

decisions are based on existing statutes, goals, executive orders, Not Rated N

Commission rules and Department policies.

COMMENTS Weight' ' o,

2. SERVICES AND RELATIONS

Director ensures effective services to and relations with the Commission. Qutstanding i 5

Upon confirmation, all new Commissioners receive up-to-date Department | Exceeds expectations 4

. . . _ Fully meets expectations 3

goals and applicable enabling, operational and regulatory statutes and rules; Needs improvement 2

a handbook including Commission and staff names, mailing, fax and email Unsatisfactory 1

addresses, telephone numbers; and business cards. Per diem/mileage forms | no( Rated N

will be provided at each meeting to be submitted together for payment. Any

required tax information will be provided on a timely basis.

Commission/staff disagreements will be openly discussed with

resolution/outcome reflected in meeting minutes. Meeting materials will be Weight o

provided to all Commission members for review in a timely manner. Any
written communication to the Commission from work groups and/or
advisory committees will be included in agenda packets. Clerical and other
necessary support services will be available. '

COMMENTS

! Assign a weight between 0 and 100 percent to each of the ten Performance Measures so that the combined total of

all ten weights is 100 percent.
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3. COMMUNICATION .
Clearly and effectively communicates issues, ideas, resources and/or Outstanding 5
information in a timely manner, Emphasis will be placed on collaborative gxﬁceds expectations 4
processes and high-quality, informative materials including applicable Nléeg;?:tfoevﬁs :;atmns 23
analyses, documents, surveys and reports to facilitate a range of policy Unsatisfagtory 1
implications for discuss.ion.. The (;ornmission will be kept informed so as Not Rated N
not to be surprised by significant issues.
COMMENTS : Weight %
4. INTER/INTRA GOVERMENTAL RELATIONSHIPS .
Effectively represents the agency and the State within the state, federal and Outstanding ) 5
local government organizational structures. Exceeds expectations 4
Fully meets expectations 3
_ Needs improvement 2
COMMENTS Unsatisfactory 1
Not Rated N
Weight %
| 5. " IMPLEMENTATION OF STRATEGIC PLAN i
| Progress toward accomplishing priorities, objectives and strategies as Outstanding 3
approved by Commission. . Exceeds expectations 4
Fully meets expectations 3
Needs improvement 2
COMMENTS ‘ ' Unsatisfactory i
Not Rated N
Weight %
6. PROBLEM SOLVING : _
Identifies challenges, opportunities and problems clearly and aids DEQ in Outstanding 5
. . : ; Exceeds expectations 4
the analysis of possible actions or responses as necessatry. ;
Fully meets expectations 3
' Needs improvement 2
COMMENTS Unsatisfactory 1
Not Rated N
Weight %
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7. RECRUITMENT/RETENTION/DIVERSITY
Appoint(s), re-appoints, assigns and reassigns as necessary all subordinate
offices and employees of the department, clearly prescribes their duties and

fixes their compensation, subject to State Personnel Relations Law ORS

179.090. Department personnel are to be highly qualified and responsive to
DEQ’s entire customer base, including EQC.

COMMENTS

Outstanding .

Exceeds expectations
Fully meets expectations
Needs improvement
Unsatisfactory

Not Rated

Z— M W

Weight . %

e

8. DECISION-MAKING

Director’s decisions and actions reflect a high level of understanding of
Oregon state government and the political environment in which the agency
must function.

COMMENTS

Outstanding 5
Exceeds expectations 4
Fully meets expectations 3
Needs improvement 2
Unsatisfactory 1
Not Rated N

Weight - %o

9. COMMISSION EFFECTIVENESS Outstanding 5
In order to assist the Commission in being as effective as possible, the Exceeds expectations 4
Director will provide information monthly that is relevant to DEQ issues. fq”ng meets exPec‘?‘O“S ;
Such information may include explanation of the State’s interest when Uz:atsisllrcch:‘;)rvemen )
amending and a'dopting gogls, rules, poiic-if:s anc.l/o_r guidelines. The Not Rated Y N
| Director also will communicate opportunities within State government for '
training and educational experiences to enhance high-quality board service. .
COMMENTS Weight %
10. RESULTS Qutstanding 5
Responses and actions are productive; results are appropriate and positive, ?xﬁeeds e:‘Pe‘“a“‘tmé ‘;
H : H it . ully meets expeéctations
timely, consistent, and of high quality Needs improvement 2
o Unsatisfactory 1
COMMENTS Not Rated N
Weight %
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11. OVERALL PERFORMANCE
Multiply the number circled in each section by the weight given? and add Overall Rating

the totals from each of the 10 measures to find the overall rating.
Outstanding
Exceeds expectations

: Fully meets expectations
CQMMENTS Needs improvement
Unsatisfactory

Ny bW

Date of Approval:

Melinda S. Eden, Chair
Environmental Quality Commission

? Example: If “Fully meets expectations” was given a 20% rating for one performance measure, multiply 3 by 0.20
to get a 0.80 rating for that measure. Add ratings from each of the 10 measure to get the overall rating.
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Definitions
Performance Ratings:
' Quistanding Performance at this level far surpasses expected performance and is
among the top 10% of state agency managers
Exceeds Expectation  Performance at this level meets expectations and in some cases
_ exceeds expectations
Fully Meets Expectations Performance at this level meets expectations
Improvement Needed Performance at this level is parually met but requires some
: improvement
Unsatisfactory Performance at this level is unacceptable and requires a development
- plan
Skills Listing:
Leadership

e Establishes a hlgh-performance climate by using technigues of coachmg, leadership and mentoring.

e Increasesa group s energy and creative potential.

» Maintains group cohesiveness and cooperation.

» Demonstrates working knowledge of staffing, compensation, performance management and employee

relations processes.
» Demonstrates high ethical standards and fiscal accountability in managmg public resources.

Strategic Thinking

e Recognizes the environmental context in which the organization operates.

e Understands current and future problems and challenges faced by the organization.
* Demonstrates ability to apply strategic objectives to departmental operations.

Communications

» Speaks clearly and expresses self well in groups and in conversations with individuals.

» Demonstrates strong listening and writing skills, mcludmg grammar orgamzatlon and structure
. Shares appropnate information on a timely basis. . - ¢

Teamwork .

e  Works cooperatively.

» Contributes to the team by supporting and encouraging team members.
e Supports consensus decision-making by the team.

Customer or Constituent Service/Focus

s Identifies customers.

» Anticipates and understands customer needs.

*  Acts to meet customer needs.

» Continues to search for ways to increase customer satisfaction,

Personal Responsibility/Accountability
e Inspires self and others to set and maintain high standards of cxcellence

®  Works with high energy, focus and persistence.
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Definitions

(Groupings by performance/goal results and supporting skills/behavioral traits.)

1. Qutstanding

Performance/Goal Results

Significantly exceeds goals.

Always produces more than required.

Project plans and actions serve as a model for effective staff and resource activities.
Provides exceptional presentations that inform and educate.

Resolves controversial and tomplex decisions. :

Implements creative solutions to long-standing or especially troublesome problems.

00O ocoaQ

Supporting Skills

Serves as a model for working productively.

Always performs special assignments and projects or nnanticipated activities and completes
them ahead of deadlines.

Works with an unusually high degree of energy, focus and persistence.

Produces work at the highest level of accuracy.

Works independently with broad direction and little, .or no, follow-up.

Develops highest quality products or services.

Gives life to the agency.

Motivates employees to exceed departmental goals while focusing on orga.mzatmn wide
issues.

Frequently helps others within DEQ, even when it is “not in the job description.”

Can always be relied upon to serve as the source of accurate information.

Serves as a leader in team discussions, yet does not monopolize team discussions.
Contributes constructive ideas and suggestions that have major impact.

Significantly improves work area by leading collaboration and cooperation.

Always assists coworkers in completing assignments, with the only goal of improving
organization effectiveness. '

Displays exceptional skill at organizing and resPondmg to complex project issues.
Serves as a model for outstanding customer service.

Is highly respected by peers and colleagues

O o0

OCoo0oQ0DD
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2,

Exceeds Expectations

Performance/Goal Results

Q
a
]

Often exceeds goals.
Frequently produces more than required
Handles controversial or complex decisions.

Supporting Skills

Oo0000DO0D0D0OoD

DOO0OODo

Self-motivated and sets high productivity levels.

Anticipates developments or delays and makes adjustments.

Goes the extra mile to ensure that goals and objectives are met.

Serves as a facilitator in enstring clear and effective communication among involved parties.
Meets targets, timetables and deadlines, and is often prepared ahead of schedule.

Frequently handles difficult pressure situations and distractions.

Motivates employees to exceed departmental goals and objectives.

Can always be counted on to add something new or innovative to each project.

Exhibits excellent oral and written communication to all levels of staff.

Frequently performs special assignments and projects or unanticipated activities and appears
1o be positively challenged by them. _

Puts success of team above own interests.

Takes great initiative to ensure that customer needs are exceeded.

Serves as the ideal standard for collaboration and cooperation.

‘Consistently analyzes all problems and crafts workable, creative solutions.

Views problems as an opportunity to use new technology or implement better methods.
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3. Fully Meets Expectations

Performance/Goal Results

Meets all goals.

Completes all regularly assigned duties.

Performs all assignments regardless of distractions or pressure situations.
Completes work with acceptable level of accuracy and professionalism.

Is prompt and prepared for meetings and other scheduled events.

Responds quickly and appropriately to unanticipated delays or developments.

Oo0oDO0ECOo

Supporting Skills

0 Recognizes and analyzes complex problems and takes action or recommends effective,
creative solutions.

Adjusts priorities as needed. :

Provides follow-up directives and continually communicates a shared vision.
Recognizes, responds, and supports employees with changing conditions.

Assists other management in communicating difficult issues.

Develops project plans that are creative and innovative and makes good use of staff and
organization resources.

Actively participates in group discussions.

Contributes constructive activities and suggestions that are implemented.

Frequently helps others achieve their goals through support and/or assistance.
Recognizes and analyzes problems and takes appropriate action.

Researches and efficiently prepares products and activities at acceptable standards.
Handles routine pressure situations and distractions of the job while maintaining normal
workload.

Demonstrates reliable and predictable attendance and/or punctuality.

Rarely is gone due to unscheduled absences.

‘Meets targets, timetables and deadlines.

Works quickly and strives to increase productivity.

Is prompt and prepared for meetings and other scheduled events.

Responds to routine developments appropriately.

Motivates employees to meet departmental goals and ochcuves

Provides direction to employees by clearly communicating a shared vision.

Is flexible when dealing with changing conditions.

Helps the team accomplish its goals. - :

Assesses individuals’ strengths and weaknesses and suggests methods for improvement.
Proactively changes and communicates progress to all.

Successfully manages project team activities.

Follows policies, procedures and regulations,

Ensures customer satisfaction through consistent or special effort in response to customer
need.

o Provides requested assistance and 1nf0rmat1on to others in a prompt and courteous manner.
o  Works to enable understanding and obtains clarification when needed.

(continued)
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Responds appropriately to questions.

Demonstrates good presentation skills.

Participates in team discussions.

Performs special assignments and projects or lmanuc1pated activities.
Contributes ideas and suggestions.

Volunteers to serve for special projects

Takes initiative to understand new or more complex equipment, software or changes in
operational procedures.

Exhibits positive attitudes, especially during times of change and disruption.
Recognizes and provides support and/or assistance to coworkers

Works actively to resolve conflicts.

Demonstrates strorig problem solving skills to ensure smooth operations.
Consistently analyzes problems and applies logical solutions. '
Makes effective decisions on a timely basis.

0D ocOoOD oo

DOUoDOOD
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4.

'Improvement Needed

Performance/Goal Results

]

Assignments occasionally are not completed on time.

Supporting Skills

o 0oDo0oOo0OD0DO0ODO0ODOO00O

00O

Does not understand some basic functions or activities of the unit.

Inconsistently organizes activities and information.

Occasionally fails to make proficient use of technology.

Inconsistently uses correct practices or procedures

Is inconsistent in meeting targcts timetables or deadlines.

Is inconsistent in promptnéss or preparation for meetings or other scheduled events.
Some routine assignments and duties require supervisory guidance.

Is inconsistent in completing assigned work.

Recognizes problems, but requires some assistance to develop workable solutions.
Occasionally unable to meet an acceptable standard of quality

Is inconsistent in organization or maintaining operations.

Occasionally communicates in an inappropriate manner.

Occasionally and reluctantly performs special assignments and projects or unant1c1pated

activities.
Is inconsistent in making decisions on a timely basis.

~ Is inconsistent in analysis of problems or application of logical solutions.
Marginally courteous; may provide requested assistance and information to others in a less

than prompt or courteous manner.

Performance Evaluation, Director

11
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3.

Unsatisfactory

Performance/Goal Results

Q

Assignments oflen not completed on time.

Supporting Skills

C o

CO0DOCOO0OO0ODC
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Rarely performs special assignments and projects or unanticipated activities.

Is often not at work due to unscheduled absences.

Attendance and/or punctuality habits cause hardship for colleagues.

Frequent errors. :

Low tolerance to pressure situations or distractions.

Rarely motivates employees.

Rarely available to staff.

Rarely manages changing conditions.

Project activities often need to be redone.

Budget and staff time are not used in an effective manner.

Rarely communicates.

Rarely participates in team discussion.

Rarely contributes ideas and suggestions.

Reluctantly cooperates with others to achieve agency goals.

Reluctantly accepts direction from supervisor.

Minimally supports team leader.

Rarely develops and maintains cooperative relationships with team or with others outside the
work unit. :

Often the source of negative conflict. :

Unit and individual productivity is significantly disrupted by unreliable attendance and/or
punctuality. '

Often does not meet requirements.

Frequently does not meet targets, timetables or deadlines.

Frequently lacks promptness or pleparanon for meeting or other scheduled events.
Routine developments require supervision. !
Rarely recognizes problems or unable to recommend effective solutions.
Frequent errors that have negative impact.

Must be reminded about customer service standards.

Rarely able to work under pressure situations or handle distractions.

Rarely effective in organizing or maintain operations.

Occasionally does not provide assistance and information to others in a prompt or courteous
manner. :

12
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State of Ofegon

Department of Environmental Quality Memorandum
To: Environmental Quality Commission Date: . January 30, 2003
From: Stephanie Hallock, Director

Subject: Director’s Dialogue

DEQ Budget Cuts from Measure 28 and 2002 Special Sessions

As you know, Measure 28 did not pass. As a result, DEQ will cut another $895,798 from the
current budget. These cuts take effect February 1, 2003, and are permanent, meaning they will
carry over into the 2003-05 budget at $4.3 million and 22 FTE, Through vacancies and
reassignments, we are able to accomplish these cuts without layoffs. The resulting work impacts,
however, include: eliminating green permits and other pollution prevention initiatives, eliminating
oversight of air emissions testing at permitted facilities, reduced water quality monitoring and
wastewater permit inspections, delays in TMDL completion, eliminating water quality use
attainability analysis, reduced identification of cleanup sites and delayed cleanups, a reduced
Community Solutions Team staff, and reduced central services for DEQ’s business operations.

This brings the total cuts to DEQ through all special sessions, including Measure 28, to $4.7
million and 30 FTE. For 2003-05, this equates to $6.6 million in cuts. Attachment A details the
dollar and FTE cuts for DEQ programs for this biennium and for 2003-05. Attachment B provides
a fact sheet on DEQ’s current budget situation. ‘

Governor’s 2003-2005 Budget and DEQ’s Priorities

On January 10, Governor-elect Kulongoski released his plan for spending Oregon’s $11.5 billion
budget for the 2003-2005 biennium. Attachment C provides a pie-chart distribution of the
Governor’s proposed General Fund/Lottery budget, two percent of which is allocated to natural
resources. The Governor’s budget for DEQ totals approximately $273.8 million, 12 percent of
which is General Fund (73% is fee revenues, 14% is federal funds and 1% is lottery funds). DEQ’s
General Fund allocation is 23 percent smaller than what was approved by the 2001 Legislature
because of cuts made during last year’s special sessions and the failure of Measure 28.

The impact of these cuts will be noticeable, but will not impede our ability to focus on our high

priority work. Our highest priorities in the Governor's Balanced Budget are to:

e Complete the Willamette River water quality improvement plan

e Support DAS certificates of participation for relocation of DEQ’s environmental laboratory

¢ Maintain federal delegation of the Hazardous Waste program through an increase in hazardous
waste fees

¢ Maintain excellent customer service in the vehicle inspection program with consistent quality
testing and staffing

¢ Ratify air and water quality fee increases authorized by the 2001 Legislature

Attachment D provides a summary of DEQ’s 2003 legislative priorities, which I am using in
meetings with legislators and others in Salem. In March, we expect to begin hearings before the
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Ways & Means Natural Resources Subcommittee. Based on direction from the Co-Chairs of the
full Ways & Means Committee, our presentation will focus on why DEQ exists, how the agency
has been performing, how we use our budget, and what outcomes can be expected from out budget
request.

Governor’s Recent Appointments

As you may know from recent media coverage, Governor Kulongoski has appointed a number of

new cabinet members and staff. These include the following with whom we expect to have the

most contact:

o Peter Bragdon, Governor’s Chief of Staff

e Pat Egan, Governor’s Legislative Director

e Jim Brown, Governor’s Natural Resources Advisor

¢ David Van’t Hof, Governor’s Natural Resources Advisor focusing primarily on energy and
water policy, responsible for working with DEQ, WRD, Dept of Energy, DOGAMI and
DLCD

e Jim Myron, Governor’s Natural Resources Advisor focusing primarily on fish and fishery
policy, responsible for working with ODFW, Parks, ODF, ODA and OWEB

¢ Chris Warner, Governor’s leader for the Community Solutions Office

e Gary Weeks, Director of the Department of Administrative Services

e Marty Brantley, Director of the Oregon Economic and Community Development Department

¢ Katy Coba, Director of the Oregon Department of Agriculture

I have worked or et recently with most of these people, and I look forward to developing my
working relationship with them as the session progresses.

Oregon Requests Regulatory Relief for the State Salmon Plan

On January 10, Kitzhaber and Kulongoski sent a joint letter to Bob Lohn, Regional Administrator
of NOAA Fisheries (formerly referred to as “NMFES”), asking NOAA Fisheries to start working
with Oregon to develop a “4(d) Limit” to the Endangered Species Act based on the Oregon Plan
for Salmon and Watersheds (see Attachment E). The rule would exempt anyone acting under an
Oregon Plan-related permit, standard, plan or program from the “take prohibitions” for threatened
salmonids used by NOAA Fisheries. A limit would greatly reduce the regulatory burden and/or

~ legal liability that individuals, municipalities, land managers and others now face when doing
work that has the potential to harm a listed fish species. Since DEQ’s water quality efforts are a
cornerstone of the Oregon Plan, an effort to develop a limit could lend significant weight to the
argument for adequate support for TMDLs and other water quality programs. Securing a 4(d)
Limit is a complex undertaking, however, which early estimates predict could take up to 15 senior
specialists working two to five years to create a legally defensible record. There is no certainty at
this point that NOAA Fisheries will initiate the effort, and they have yet to respond to Oregon’s
request,

Status of DEQ)’s 401 Review for Columbia River Channel Deepening

In conjunction with the Washington Department of Ecology and Oregon Department of Land
Conservation and Development, DEQ conducted two public hearings on the dredging of the
Columbia River federal navigation channel. The meetings, in Astoria and Portland, were attended
by approximately 120 people each, and a total of 55 oral testimonies were offered. Additionally,
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DEQ received 150 written comments. The 45-day comment period (longer than average) ended on
January 15,

DEQ is now evaluating the comments and starting a technical analysis to determine whether the
project can proceed and meet water quality standards. The Clean Water Act provides Oregon with
a reasonable period of time, not to exceed one year, to conduct this review. We will not need a
year to do this, but we will take the time we need to provide a technically rigorous, legally
defensible and environmentally protective certification. Given the significant volume of public
input received, we do not know at this point how long the review will take.

The EQC has no formal administrative role in the 401 certification for channel deepening. This
function is reserved to the Director by statute. The EQC's only possible involvement would be in
the case of an administrative appeal from the applicant. In this case, the EQC would have the
option of holding, or ordering, a formal hearing to determine whether the Department’s 401
certification or denial should be upheld. Alternatively, the EQC would be able to refer to the
action to the Director for reconsideration. We will keep you informed of the progress of the
Department’s analysis and decision.

Wastewater Permit for CAFOs Delayed

DEQ and the Oregon Department of Agriculture (ODA) have delayed the adoption of a National
Pollutant Discharge Elimination System (NPDES) general permit for confined animal feeding
operations (CAFOs) because of revised EPA rules issued in December 2002. In October, the EQC
approved an agreement to transfer the NPDES program from DEQ to ODA as directed by the
2001 Legislature. Thereafter, we moved forward on a joint rulemaking with ODA to develop a
NPDES permit for CAFOs. We had hoped to propose EQC adoption of the permit rules at this
January meeting. To ensure that the permit is consistent with federal rule revisions, however, DEQ
and ODA proposed several changes to the rules and extended the public comment opportunity
through mid-February. We now anticipate being ready to propose EQC adoption of the permit
rules at either the upcoming March or May meeting.

Elementary Schools Prepare for Responding to Chemical Emergencies

In March, the 62 elementary schools in the Portland Public School District will begin practice
drills for how to respond safely in the event of a chemical emergency. DEQ’s Air Quality program
began collaborating with Portland Public Schools on this project several years ago, and the
September 2001 terrorist attacks brought heightened attention to the need for such planning. With
funding from an EPA grant, we identified locations where all children and staff in Portland’s 62
elementary schools would seek shelter during an emergency, and we purchased radios and cellular
telephones to support internal and external communications. The project included meetings with
sources of potential releases (i.e., industrial companies in the Portland area that handle volatile
chemicals) to go over the process for contacting coordinators in the event of an emergency. In
addition to Portland Public Schools, the Portland Fire Bureau, State Fire Marshall, EPA and local
emergency planning groups have been kept informed of the project.

Compost Study Shows Clopyralid Residue

The Department recently completed a study of compost samples from DEQ-permitted composting
facilities statewide to learn whether they contained residue of the broadleaf herbicide clopyralid.
Thirty-three percent of the compost samples taken in Phase 1 and 100 percent of the samples taken
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in Phase T of the study showed clopyralid residue. The study was spurred by similar problems and
subsequent policy-making in Washington and California. Although the exact level of clopyralid
residue that is harmful to plants is not known, the study results indicate that the amount of residue
that has entered Oregon’s wastestream could be harmful to sensitive plants, including tomatoes,
beans, and peas. Clopyralid is a broadleaf herbicide manufactured by Dow AgroSciences and used
as an active ingredient in lawn and agriculture products that target clover, thistle and dandelion.
Potential sources of clopyralid-tainted organic waste include grass treated by professional lawn
care providers and animal bedding and manure.

Because of concern about the potential impact of clopyralid on organics recycling and the public’s
confidence in compost, DEQ formed a task force to study the issue. Task force members included
the Oregon Department of Agriculture (ODA), who regulates the sale, use and distribution of
pesticide products, as well as Metro and representatives of the Compost Council of Oregon. ODA
is now developing options for potentially regulating clopyralid, which will be reviewed by the task
force. DEQ is also working with composters and local governments on operational and
educational actions. This is just starting to become national issue, and although EPA is aware of it,
they have not indicated they will take any action yet.

Revision of DEQ’s IMAP Implementation Plan

As you know, last year’s Information Management Assessment Project (IMAP) provided
recommendations for how we could make the best use of our information management resources
and improve DEQ’s operations and customer service. New budget forecasts, however, caused us
to modify the implementation plan.

Though some projects will be delayed or scaled back, the plan outlines a number of short-term

objectives to be achieved by the end of the 2003 legislative session. These include:

o Forming the Information Management Advisory Council to lead the development of tools
supporting agency-wide information management, overcome cross program barriers, and work
with the EMT on improvements.

» Determining the right scope and feasibility of a DEQ Information Center.

* Producing an agency-wide Information Management Plan to guide allocation of resources at
the beginning of the 2003-2005 budget cycle. The plan will likely include a complete revision
of our billing process, as well as several other priority system upgrades that need to be made.

Helen Lottridge has resumed her role as Management Services Division Administrator and will
continue to oversee implementation of IMAP. Holly Schroeder, who served as acting MSD
Administrator during the IMAP study, will continue to report to me on budget, tax credits,
regulatory streamlining, lab relocation and other issues during the legislative session.

Update on Health Study and Clean Up of Former View-Master Site in Beaverton

In December, I reported that DEQ had proposed a cleanup settlement with owners of the former
View-Master manufacturing site in Beaverton. Trichloroethylene (TCE) and other hazardous
substances were released at this site when the plant was owned and operated by GATF Corporation
(now G-I Holdings Inc.) prior to 1980. DEQ’s proposed $3.46 million settlement for cleaning up
the site’s groundwater contamination raised concerns from former GAF employees and their
relatives because it did not include health assessment work.
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The Oregon Department of Human Services (ODHS) is in the lead on a health study of former
employees to evaluate past TCE exposures from drinking water in the plant’s well. Earlier this
month, ODHS released their draft report for public comment, and a public information session
was held on January 28. Preliminary findings of their study suggest an increased incidence of
certain cancer mortality in former plant employees as compared to the general public. Michael
Heumann, Manager for the Environmental and Occupational Epidemiology Program at ODHS, is
here to discuss the preliminary findings and recommendations of the study for follow-up health

assessment activities. The Commission expressed interest in hearing an update on this situation
after the December meeting.




At chment A

Summary of General Fund Reductions from 2002 Special Legislative Sessi
Impacts on 2001-03 and 2003-05 budgets

2001-03 2003-05

5% FTE $% FTE
Special Sessions 14
Air Quality 974,000 4,16 892,043 416
Water Quality 865,742 4 824,240 4
Land Quality 536,016 0.55 328,191 0.55
Cross Media 7,681 ... 7,681 ...
Deht Service 579,000 ...
Subtotal 2,962,439 8.71 2,052,155 8.71

: 5% FTE $% FTE

Special Session 5 {immediate)
Debt Service 437,227 ...

3% FTE $3 FTE
Governor's December Across the Board
Air Quality 50,676 ...
Water Quality 206,354 ...
Land Quality 18,841 ...
Cross Media : 10,309 ...
Agency Management 2,887 ...
Debt Service 166,093
Subtotal 455,160

33 FTE $$ FTE
Special Session 5 (effective upon failure of Measure 28)
Air Quality 157,043 3.91 818,808 3.91
Water Quality 639,477 16.25 3,365,104 16.25
Land Quality 58,386 1.34 303,850 1.34
Cross Media 31,947 14,298
Debt Service
Agency Management 8945 47,753
Subtotal 895,798 215 4,549,813 21.5
TOTAL General Fund Cuts $4,750,624 30.21 $6,601,968 30.21

as of 1-30-03
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- DEQ Budget Overview

Budget Cuts during 2001-03

To date, DEQ’s share of permanent cuts made
by the Governor and the Legislature to balance
the 2001-03 budget totals $3,281,375 in
General Funds. General Fund is 16% of DEQ’s
2001-03 operating budget. These cuts represent
a 12% reduction in DEQ’s 2001-03 General
Fund and a 2% reduction in DEQ’s total
operating budget. These cuts will carry over
into the 2003-05 bienntum and result in:

Reduced.
e Ajr and water quality monitoring and
analysis

e  Agsurance that air emissions testing at
permitted facilities is accurate

»  Response to open burning complaints

s Identification and clean up of
contaminated sites

*  QOutreach and public involvement

s  Central services for Agency business
operations

Delayed:

s  Wastewater permitting

e  Air and water quality improvement plans
for local areas

As the state budget situation continues to
unfold, DEQ is continuing conservative
spending approaches and hiring practices,

2003-05 Governor’s Balanced Budget
The Governor’s 2003-05 total Balanced Budget
for DEQ is $273,889,528. This budgetis a 10%
decrease in all funds from the 2001-03
Legislatively Approved budget, after the fifth
Special Session.

2003-2005 Governor's Balanced Budget,

By Program
$273,889,528
Cross Media Maﬁag;:mnt
0.6% 74% Revolving
Land Quality Fund & Local
22.6% Gov't Loans
{Non-
Limited)
29.2%

Water Quality ™
17.7%
Debt Service

Air Quality
17.2% 5.4%

The $273,889,528 includes 12% General Fund for
2003-05. That is 23% less than the General Fund
approved by the 2001 Legislature for 2001-03.

In addition, DEQ will save Lottery Funds by self-
financing debt service on bonds issued to provide
foans to communities for wastewater treatment
improvements.

DEQ’s operating budget is $179,206,123, This
is 65% of the total budget and is used to deliver
work to protect and restore clean water, air and
land. It does not include debt service or “pass
through” dollars. DEQ’s operating budget is
funded mainly through “other funds”, including
fees and cost recovery.

Total Governor's Balanced Operating Budget,
by Fund Type

$179,206,123

Federal
21.6%

Otheor \ General
64.7% 13.7%
Lottery
0.0%

2003-05 Budget Priorities
DEQ’s highest priorities in the Governor’s

Balanced Budget are to:
e Complete the Willamette River water quality
improvement plan (TMDL)

e Support DAS certificates of participation for
relocation of Health and DEQ laboratory

¢  Maintain federal delegation of the Hazardous
Waste program through an increase in
hazardous waste fees

¢ Maintain high quality vehicle inspection
program {fully fee supported, no General
Fund)

e Ratify air and water quality fee increases
authorized by the 2001 Legislature

Atachment B

State of Oregon
Department of
Environmental
Quality

Office of the Director
811 SW 6™ Avenue
Portland, OR 97204
Phone; (503) 229.6785
(800) 452-4011
Fax: (503} 229-6730
Contact: Holly
Schroeder
www.deqg.state.or.us

Alternative Formats
Alternative formats of
this documeni can be
made available. Contact
DEQ Public Affairs for
more information (503)
229-5696.

Last Updated: 1/25/03
By: Patti Seastrom




Alechment C
2003-05 General Fund/Lottery

Resources
Total: $11,429.5 Million

Personal Income Tax
$0,914.7
87%

All Other
$365.7
3% Insurance
$110.8
Corporate Income Tax 1%
$376.0

3%

Lottery
f(including Beginning Balance
& Carry Forward ($6.9m)]

Cigaretie/Tobacco Taxes $550.2
$112.1 5%
1%
Expenditures
Total: $11,404.4 Million
Natural
All Other Resources

$688.2 32442

Economic & Comm. Dev. 6% 2%
$140.0
1%

Human Resources

$2,298.9 State School Funding
20% $4,977.6
44%

Public Safety

$1,406.3
12%
Other Education
Community Colleges $446.8
$41u3-7 Higher Education 4%
4% $788.7

7%

Sonree Mp://ﬁwevnof.oream-f)w See 20037006 fmlje:




Mracdhment D

DEQ’s 2003 LEGISLATIVE PRIORITIES

Recognizing the immediate challenges to Oregon's economy, DEQ supports the state’s
priorities of getting Oregonians back to work and streamlining regulatory processes. At
the same time, DEQ is committed to its strategic priorities to protect people’s health and
Oregon’s environment. DEQ's legislative priorities for 2003:

1) Enhance services that make it easier for businesses to locate and thrive in
Oregon. DEQ will seek efficiencies and process streamlining while maintaining
environmental protections. Even with efficiencies and streamlining, a certain level of
resources is needed to be responsive to business and community needs. Areas we
will seek legislative support:

e SB 197 - Ratify air and water permit fee increases previously approved by the
2001 Legislature. Maintaining these fees supports DEQ’s work to issue timely air
and water permits that Oregon businesses need.

e Reauthorize bonds to leverage $30 million in federal funds. The bonds will be
self-financed from the Clean Water State Revolving Fund (Fund). The Fund
provides low-interest loans to build wastewater treatment systems and other
water pollution control facilities, including honpoint source projects. Inadequate or
failing wastewater treatment systems are a barrier to development and growth.

2) Maintain environmental accomplishments to protect public health and clean
water, air and land. Areas we will seek |legislative support:

¢ Continue cleaning up the Willamette River so it is healthy for drinking water,
fishing and swimming, and its quality helps attract new businesses to Oregon. -
The Governor's Balanced Budget includes $387,000 in General Funds to
continue 8 positions from July through December 2003, to complete the
Willamette River TMDL.

¢ Department of Administrative Services purchase and renovation of building for
co-location of DEQ and Public Health laboratories. DAS wilt request certificates _
of participation. :

e Continue high-quality Vehicle Inspection Program (fully fee-supported, no GF).
3) Keep delegation of federal regulations so the state, not the federal

government, carries out federal environmental laws in Oregon. Areas we will
seek legislative support:

¢ SB 196 — Hazardous waste fee increases needed to keep delegation of the
federal hazardous waste program.

Januvary 17, 2003/1ga




Attachment E Director’s Dialogue

This letter was transmitted to agency Directors electronically on January 10, 2003.

January 10, 2003

Mr. Bob Lohn

Regional Administrator
NOAA Fisheries

7600 Sand Point Way NE
Seattle, WA 98115-0070

Re: Request to Initiate Work on a 4(d) Limit for Land and Water Uses that Are Carried
Out in Compliance with the Oregon Plan for Salmon and Watersheds

Dear Mr. Lohn:

We write to request that the Northwest Region of NOAA Fisheries begin a cooperative effort with
the State of Oregon and other stakeholders to develop a 4(d) Limit based on the Oregon Plan for
Salmon and Watersheds. This rule would ensure that any person acting under a permit, standard,
plan or program that is a component of the Oregon Plan is not subject to the take prohibitions for
threatened salmonids issued by NOAA Fisheries. The purposes of this limit on the take prohibition
are:

1. To see that the beneficial changes in land and water management committed to under the
Oregon Plan continue to occur, while avoiding unintended consequences that have resulted
from the take prohibition;

2. To provide those managing land and water resources with levels of predictability necessary
for sustainable practices to be planned and carried out;

3. To recognize and support the contributions to the Oregon Plan that have already been
accomplished; and

4. To ensure that our resources are devoted to the restoration and protection of salmon rather
than to creating more process.

At the time the take prohibitions and limits for West Coast salmon and steelhead were adopted,
NMFS recognized that it would be expanding its use of take limits over time:

In the future, NMFS anticipates adding new limits for more activities that are deemed necessary
and sufficient for the conservation of the species.

In its Final Rule, NOAA Fisheries also acknowledged that it will achieve greater conservation gains
by relying on more specific state, local and private programs than by using its take prohibition
alone. Final Rule, at 42423. And NOAA Fisheries understands that state-level conservation
planning is particularly desirable.

NMES strongly encourages comprehensive conservation planning for programs at the state
level. State level conservation programs can be one of the most efficient methods to implement




conservation practices across the board and achieve comprehensive benefits for listed fish and
their habitats.

In response to comments in the rulemaking process for the Final Rule, NMFS addressed the issue of
requests for additional limits based on state and local programs.

The ESA 4(d) rule provides an option for state and other jurisdictions to assume leadership for
species conservation at the state and local level over and above the conventional tools for
processing state and local conservation planning under the ESA through section 7 consultations
and section 10 permitting. NMFS is assembling all the Federal, tribal, state, and local programs
needed to save salmonids and has offered to collaborate with any entity interested in this 4(d)
option. NMFS is especially interested in state-level conservation efforts because state-level
programs tailored to meet the needs of listed stocks can be a very efficient and comprehensive
method to provide for the conservation of listed stocks and their habitat. A number of state and
local entities have stepped forward to work with NMFES and we are anxious to work with them.
However, limits that were not outlined in the proposed rule for public comment will have to be
dealt with in a future amendment.

The State of Oregon is ready to accept NMES's offer of collaboration in developing a 4(d) limit
based on Oregon's conservation program. We are committed to supporting the effort with the
necessary resources at both technical and policy levels. Our effort will document how the Oregon
Plan produces a critical integration of actions and results that emphasizes the positive and limits the
unintended negative consequences in a manner that merits a 4(d) limit.

There are several reasons why we believe that the time is ripe for a broad, statewide conservation
program to be utilized to carry out the mandate of the Federal ESA. First, alleged uncertainties
regarding funding and implementation that were cited by NOAA Fisheries and others in the past as
reasons for not relying on the state's program are no longer credible. With the passage and several
budget cycles of implementation of Oregon's Ballot Measure 66, there is long-term funding for
salmon and watershed protection in the state. The same is true of so-called "voluntary" elements of
the Oregon Plan. There are now years of on-the-ground results that have been documented through
monitoring in portions of the state that can be used as a reasonable basis for predicting future
effects. Second, we now have over six years of experience under new fisheries regulations and
artificial production programs that were put in place in the mid 1990s. Again, there is now enough
experience with these programs to predict their biological effects with reasonable levels of
certainty. Finally, in the arena of state and local regulatory programs, there has been a substantial
increase in the level of knowledge concerning the key life stages and habitat needs of the threatened
ESUs and, as a result, it should now be possible to come to substantive agreement concerning the
regulatory measures that are necessary as the basis for a broad, landscape-level 4(d) rule.

To date, NOAA Fisheries has (for the most part) insisted that proposals for limitations to its take
prohibition be programmatic rather than geographically based, restricting limits to specific classes
of activity such as forestry, road maintenance, water diversions, and fishery management. We
believe that segmenting comprehensive state land and water use programs into separate program or
use elements is completely inappropriate. In the long term, insisting on this type of one-
dimensional approach to salmon recovery is bound to lead to the failure of efforts to integrate
federal and state efforts. Segmentation fails to recognize that state and local regulation of land and




water uses is an integrated, comprehensive whole, and that changes to one program element
necessarily effect other parts of the regulatory system. As an example, Oregon's substantial
restrictions on development of forest and farm lands have been quite successful in preventing
conversion of these lands to other uses. A fundamental part of preventing land conversion is to
ensure that resource use of these lands continues to be both environmentally sustainable and
economically feasible. Conversely, to minimize the amount of lands that are urbanized, Oregon's
programs push for more intensive urban uses. By segmenting its consideration of programs, NOAA
Fisheries overlooks these critical interactions at the landscape level and misses a key opportunity to
help provide broad incentives for habitat protection and improvement.

The following are key elements of the 4(d) take limitation we are proposing:

The take limit would apply to the actions of any person that are taken pursuant to a permit or a
program that is a part of the Oregon Plan. In addition, any action that complies witha
regulatory standard that has been incorporated into the Oregon Plan would not be subject to the
take prohibitions for salmonids within the State of Oregon.

« The scope of the Oregon Plan for purposes of this take limitation is defined by Oregon statute:
ORS 541.405.

» Appropriate provisions for implementation, monitoring and evaluation would be adopted by a
memorandum of agreement between NOAA Fisheries and the State, and the continued
effectiveness of the proposed limit would rely on a program of continued adaptation of specific
provisions of the Oregon Plan as necessary to ensure the conservation of each of the listed
ESUs.

o The take limitation would terminate for any ESU in the State of Oregon that is no longer listed
as threatened under the Federal ESA, and would apply only to those ESUSs listed as threatened
as of the date of adoption of the rule including the limitation.

s  The proposed new 4(d) limit is not intended to overlap with existing take limits, or with take
authorizations provided under section 7 or section 10 of the Federal ESA. Thus, for example,
although the existing take limit for routine road maintenance is a part of the Oregon Plan, it
would be excluded from this effort.

We look forward to working with NOAA Fisheries to develop and adopt a program that will make it
clear to the public how Federal and state efforts to recover salmonids complement each other. We
believe that such a program is required in instances, such as this, where Federal initiatives impose
on areas traditionally subject to exclusive state and local control - such as land and water use
regulation. We thank you and your staff in advance for your cooperation in working with us to
carry out this important initiative.

Very truly yours,
Governor John A. Kitzhaber, M.D.

Governor-elect Ted Kulongoski




'/31/03 enl M(@HWB)W F o Hradot

Public Health Consultation

The View-Master Factory Supply Well
(a.k.a. Mattel Portland Operations)
Beaverton, Washington County, Oregon
EPA Facility Number: OR0002043065

Prepared by
Oregon Department of Human Services
under cooperative agreement with the
Agency for Toxic Substances and Disease Registry




View Master Public Health Consultation — Public Comiment Relcase

Summary

The View-Master stereoscopic slide viewer has been a popular children’s toy since the
1950s. For nearly half a century, View-Masters were made exclusively at a factory
located on Hall Boulevard in Beaverton, Oregon. Throughout this period, an on-site
supply well provided water for industrial purposes and for human consumption. In
March 1998, chemical analysis of the View-Master factory supply well revealed the
presence of the degreasing agent trichloroethylene (TCE) at concentrations as high as
1,670 micrograms per liter (ng/L).

TCE had been used at the View-Master factory for cleaning manufacturing equiptnent
and for degreasing metal parts prior to painting. Drums of degreaser waste were dumped
on-site from the 1950s to the 1970s. The factory began recycling the spent solvent in the
1970s and discontinued the use of TCE in 1980 (1). On the basis of an examination of
the hydrology of the site, the Oregon Department of Environmental Quality (ODEQ)
estimates that TCE had contaminated the drinking water at the View-Master plant for
more than 20 years (2).

The Environmental Protection Agency (EPA) has classified TCE as a probable human
carcinogen (3). TCE has also been implicated in a variety of noncancerous adverse
health outcomes. The coniamination at the View-Master plant has received intensive
coverage in local news media, and former workers and their families have raised
concerns about cases of cancer and birth defects. In this public health consultation, the
Oregon Department of Human Services (ODHS) evaluates the public health significance
of the TCE contamination in the View-Master factory supply well. On the basis of the
levels of TCE found in the supply well, the past use of the well as a source of drinking
water, and the potential for adverse health effects resulting from past exposure to TCE,
ODHS considers this site a public health hazard.

Background

The facility is located at 8585 SW Hall Boulevard in the city of Beaverton, Washington
County, Oregon. The site is approximately 6 miles southwest of Portland, Oregon.
Figure 1 in the Appendix shows the location of the site.

Historically, the site has had numerous owners. Figure 2 in the Appendix provides a
chronology of the property’s ownershkip and operation. The first company, Sawyer’s Inc.,
moved to the site in 1950 to establish a facility to manufacture the View-Master stereo
viewer, which had been invented in 1939 by William Gruber. General Aniline and Film
Corporation (GAF) acquired Sawyer’s Inc. as a wholly owned subsidiary in 1966, and
operated the plant until 1981. GAF sold its pictorial products business to View-Master
International Group in 1981. View-Master merged into a subsidiary of Tyco in 1989.
Tyco merged with Mattel in 1996.

The original facilities manufactured photographic equipment, slide projectors, and other
products, in addition to View-Master viewers. Specific operations included preparing
metal parts (metal stamping, cleaning, and painting), creating plastic parts by injection
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molding, lens grinding, assembly, photographic production, and printing of packaging
and reels. Metal parts were degreased with TCE, and most of the degreasing occurred in
one building known as the “Paint Shop.” TCE was used until degreasing operations
ceased in 1980, at which time GAF phased out the manufacture of slide and movie
projectors that required metal parts for assembly (1).

Historical practices resulted in releases of hazardous substances at the site. Sanitary
wastes from the facility were directed to a septic tank and drain field from 1951 to 1962,
at which time the facility joined the municipal sewer system (4). Frequent chemical
spills allegedly occurred in the paint shop. A runaway chemical reaction and subsequent
fire occurred in the degreaser on September 12 and 13, 1969, resulting in a catastrophic
release of TCE. Former GAF employees report that waste TCE from the degreaser was
routinely placed in 55-gallon drums, transported by truck to Parcel 3, and discharged to
the ground (1).

In March 1998, a potential site developer retained SECOR an environmental consulting
firm, to conduct a site assessment of the View-Master facility. SECOR identified several
concems, including possible contamination in a former drain field and in oil-filled
transformers, historical use of chlorinated solvents, and possible metals contamination
beneath the film processing building. As part of its investigation, SECOR analyzed
samples from the on-site production well. The 160-foot-deep well had been drilled
during the original construction of the facility in 1950 to supply water for drinking,
sanitation, and fire s1;1ppression.1

The first sample from the production well was collected on March 16, 1998. Two
additional samples were taken on March 24, 1998, from sample ports on the welthead
manifold. SECOR’s analyses indicate that the on-site water supply well had up to 1,520
ng/L of TCE. The EPA has set a maximam contaminant level for TCE in drinking water
at 5 ug/L, or 5 parts of TCE per billion (ppb) parts water. SECOR’s analyses also
detected two other volatile organic compounds (VOCs) in the production well: cis-1,2-
dichlorocthylene (DCE) and tetrachlorethylene (PCE), at levels of up to 33 ug/L and 56

ng/L, respectively (5). The maximum contaminant level (MCL) for cis-1,2-DCE is 70
rg/L, and the MCL for PCE is 5 pug/L.

Tyco, a subsidiary of Mattel, was the property tenant and facility operator at the time of
the sampling. On March 25, 1998, the parent company Mattel was informed of the
production well sampling results. The following day, Seattle-based Hart Crowser Earth
and Environmental Technologies collected verification samples from the well that
confirmed the presence of TCE above maximum contaminant levels (6). Table 1 shows
the levels of VOCs that were detected in the View-Master supply well, and the MCLs for
each chemical.

! Although the View-Master facility would have been considered a public water systen, the operators of
the facility bad failed to report the use of the welf as a public water system. Monitoring of public water
systems for volatile organic compounds (VOCs) was added in 1986 to Oregon Administrative Rules
{OARs) under the Oregon Drinking Water Quality Act. The View-Master facility would have been
responsible for performing analyses for VOUs beginning in 1991, when the definition of a Non-Transient
Non-Community Public Water System was introduced to the OARs.
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Table 1. Volatile organic compounds in the View-Master production well

cis-1,2-
Sample ID Consultant Date collected TCE DCE PCE
(ng/l) | (pe/l) | (ua/l)
Prod. Well SECOR 16 March 98 1220 15.2 34.5
Tyco 28 SECOR 24 March 98 1520 20.5 56.0
Tyco 38 SECOR 24 March 98 1390 33.0 42.3
Wellhead Hart Crowser 26 March 98 1460 14.1 38.2
B1150/SHIP | Hart Crowser 26 March 98 1670 14.7 42.4
Maximum contaminant level* 5 70 5

*U.S. Environmental Protection Agency Drinking Water Standards and Health Advisories

Mattel shut down the well for all water distribution purposes on March 26, 1998, During
the weekend of March 28 and 29, 1998, the facility water system was flushed, and all
facilities were connected to city water. All water flushed from the system was collected
and disposed of as hazardous waste (approximately 27,000) gallons. On March 30, 1998,
the syzstem was charged with city water (7). The factory continued to operate until May
2001.

ODIS informed the federal Agency for Toxic Substances and Disease Registry
(ATSDR) about the groundwater contamination at the View-Master site in April 1998.
ODHS and ATSDR are currently reviewing the existing information about the View-
Master site to determine the feasibility of an epidemiologic investigation of the former
factory worlkers.

Mattel released to ODHS and ATSDR a list of approximately 13,700 people who were
employed at the factory during the years 1951 to 1998, The list comprises 6,857
individuals who worked for Sawyer's or GAF during the years 1951 to 1981 (GAF
Period), 6,468 who worked for Mattel or Mattel's subsidiaries during 1981 to 1998
(Mattel Period), and 373 who worked during both periods.

ODHS has considered using the U.S. Internal Revenue Service (IRS) tax records to
verify the completeness of the employee list. ODHS is actively negotiating with Mattel
to receive IRS records that would identify people employed during the Matte] Period. It
may not be feasible, however, to use IRS records to identify people employed during the
GAF period because GAF had employees at more than 200 sites throughout the country,
and GAF used the same federal identification number for all sites in filing employer tax
reports to IRS. Moreover, GAF is now in bankruptcy proceedings, and may not be able
to assist ODHS with the retrieval of records from historic View-Master operations.

* Mattel relocated the manufacture of View-Master viewers and reels to Mexico, under the North American
Free Trade Agreement. Mattel terminated employees at the Beaverton facility but retained administrative
staff to inform former employees about the TCE contamination and coordinate company-sponsored
medical screening examinations.
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ATSDR linked the employee list with the National Death Index (NDI) to ascertain the
causes of death among deceased former workers of the View-Master plant. The NDI
search identified 973 individuals who died during the years 1952 through 2001. ODHS
has supplemented the data with 63 additional deaths that occurred in Oregon from 2001
through 2002,

Under a cooperative agreement with ATSDR’s Division of Health Studies to explore the
feasibility of conducting a health investigation, ODHS conducted a preliminary analysis
of the death data for the years 1995-2001. This analysis examined outcomes linked in
previous studies to TCE exposure, such as cancers of the liver, pancreas, kidney, blood,
and lymphatic system. While there was no evident excess in the proportions of deaths
from liver cancer, lymphomas, or hematopoietic cancers, ODHS did observe increased
proportions of deaths due to kidney cancer and pancreatic cancer among the former
View-Master plant employees. ODHS determined that, compared with the general
Oregon population, the proportions of deaths among the plant workers were two times as
great for pancreatic cancer, and nearly three times as great for kidney cancer.

These findings do not conclusively demonstrate whether mortality from TCE-related
causes among former View-Master workers is significantly excessive, as such a
determination would require statistical adjustments for other risk factors and
demographic characteristics, such as age and gender, that are not yet known. ODHS will
perform further analyses as more information becomes available. The final results of the
mortality analysis will be addressed in a separate report.

Information about the incidence of non-fatal illness is altogether lacking. Examining the
contribution of TCE exposure to disease among former View-Master workers would
require currently unavailable data about individual exposures (i.e., employment historzes
and water consumption) and about historical TCE concentrations in the drinking water.
Environmental analyses and interviews with former workers would be necessary to
rectify the deficiencies in the factual record.

Health Implications

TCE has been shown to cause liver and kidney cancer in experimental animals, and the
EPA has classified TCE as a probable carcinogen for humans. Studies on the
epidemiology of cancer among people exposed to TCE have found increases in kidney
cancer, Hver cancer, non-Hodgkin’s lymphoma, cervical cancer, Hodgkin’s disease,
multiple myeloma, and pancreatic cancer, although evidence for the risk of pancreatic
cancer has been inconsistent across studies (8). TCE has also been linked with a variety
of noncancerous conditions, including anemia and other blood disorders, stroke, urinary
tract disorders, liver problems, kidney dysfunction, diabetes, eczema, and skin allergies

9).
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The potentially exposed population at the View-Master site includes those whose
exposure occurred in utero.” A study on the reproductive effects of TCE suggests that
more miscarriages might occur when mothers drink water that contains TCE. Other
studies have linked prenatal TCE exposure with congenital heart disease, eye
malformations, neural tube defects, and oral cleft palates (10, 11). The combined results
of these studies are unclear, however, and further study is needed to understand the risk
of reproductive and developmental effects associated with TCE exposure.

The children of employees might have consumed TCE-contaminated water during visits
to the View-Master factory. Children might be more vulnerable than adults to TCE
exposure because of age-dependent differences in metabolism, and because children
might be more vulnerable to organ damage if toxic exposures occur during critical
growth stages. Children listed in the National Exposure Subregistry of persons exposed
to TCE were reported to have higher rates of hearing and speech impairment (9). An
elevated incidence of childhood leukemia was observed among people in Woburn,
Massachusetts, who used water for several years from two wells that were contaminated
with TCE (12).*

The concentration of TCE discovered in the View-Master well was exceptionally high, at
levels of up to 1,670 ng/L. Water from the production well was distributed throughout
the facility via a 100,000-gallon water tower for industrial processes and was also used as
drinking water. A completed exposure pathway therefore exists for people who drank
from the faucets and water fountains of the plant. This would include management and
office staff, assembly line workers, and family members of employees, as well as others
who visited the site.

The number of people potentially affected is at least 13,700, and Mattel has estimated
that the number might be as great as 25,000. At its height, the plant was one of the
largest manufacturing facilities in Beaverton, employing more than 1,000 people at a
time.

The nature of the View-Master exposure was primarily confined to one contaminant and
one exposure pathway. Observed exposures to TCE have typically coincided with
exposures to other contaminants as well. So, while TCE has been linked with significant
adverse health effects, few studies have isolated TCE exposure, and results are therefore
likely to be confounded by exposure to other solvents.

TCE was by far the most prevalent and significant contaminant in the View-Master
factory sapply well. Moreover, the pathway of exposure was essentially limited to
drinking water. Under these circumstances, the direct effects of drinking water
contaminated with TCE are far more susceptible to analysis than they have been in
previous cases of TCE exposure.

? Women made up approximately 60% of the workforce. Many women had children while employed at the
factory, and worked during pregnancy.

* The single compound found in highest concentration in Wells G and H in Woburn was TCE, at 267 ppb;
tetrachloroethylene, chloroform, methyl chloroform, trichlorotrifluoroethane, 1,2-dichloroethylene, and
inorganic arsenic were also present.
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The potential TCE exposures of View-Master Plant employees are also exceptional in
that they might have occurred over a long period. Some individuals worked at the plant
for most of their working lives, and might have been exposed for the duration of their
employment. In addition, many former workers might have been suffering the effects of
TCE exposure for a long time after the cessation of their exposure.

Conclusions

A combination of factors militates for a more in-depth study of this site: the levels of
TCE were high; the potentially exposed population is very large; the nature of the
exposure was primarily confined to one contaminant and one pathway; and the exposure
and follow-up time might have been unusually protracted. Owing to these circumstances,
further investigation of this site would advance the existing medical and scientific
knowledge about the impact of TCE on human health. More importantly, ODHS
considers the View-Master factory site to constitute a past public health hazard, and the
Department perceives a pressing need for more thorough investigation of the impact of
this hazard on the local community.

Recommendations

ODHS recommends further investigation that would include both (1) an environmental
exposure assessment to confirm ODEQ's estimate of how long TCE was preseat in the
supply well, and to provide a historical understanding of the concentration of TCE in the
well, and (2) an epidemiological study to determine whether former workers have
experienced adverse health and reproductive outcomes as a result of TCE exposure.

Specifically, ODIS recommends that the following be considered:

(1) Analyses of groundwater and fate transport to reconstruct the migration of the
contaminant from the source areas to the production well. The analysis could
help to establish the following:

(a) When the TCE contamination initially reached the well,
(b) The degree to which the concentration of TCE may have varied
throughout the operation of the View-Master plant.

(2) Conducting an epidemiological study to enumerate all potentially exposed
persons, determine the extent of individual human exposure, and document the
health effects, if any, of TCE contamination on the health and reproductive
outcomes of former workers. Specific methods could include:

(a) ldentifying and contacting all potentiaily exposed persons or their next of
kin;

(b} Collecting information about exposures and health outcomes by
interviewing former workers or their survivors, investigating deceased
former workers' causes of death, and reviewing the state cancer registry;
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(c) Quantifying individual cumulative TCE dose based on length of
employment, calendar years of employment, types of jobs held, and
amount of water consumed; ,

(d) Comparing rates of morbidity and mortality among the former worker
population to those of the general population of Oregon,

Author of Report

Michele P. Freeman, MPH

Epidemiologist

Environmental and Occupational Epidemioiogy Section
Oregon Department of Human Services
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Appendix

The figures can be found on View-Master figares.pdf
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION
OF THE STATE OF OREGON

In the Matter of the NPDES Application )

of the Port of St. Helens for an Industrial ) Findings and Order
Wastewater Treatment Facility at ) Pursuant to
Clatskanie, Oregon. ) OAR 340-041-0026(3)

The Port of St. Helens has applied for a National Polfutant Discharge Elimimation
System (NPDES) Permit under the Clean Water Act {CWA) Section 402 and 468B.050.
The permit is for a new {reatment works to be located at Clatskanie, Oregon. The facility
will take wastewater from two natural gas fired generators and an ethanol facility
proposed to be located at the Port Westward industrial park in Columbia County. Permits
for major new facilities must be reviewed and approved by the Environmental Quality
Commission (Commission) pursuant to OAR 340-041-0026(5) based on the findings
required in OAR 340-041-0026(3)(a).

The Commission heard staff reports and public comments on the proposal during
its regular meetings on January 25, 2002, October 3, 2002, and December 13, 2002. The
Commission also has reviewed and incorporated the annexed staff report and attachments
to the staff report submitted by the Department as Agenda Item G for the January 30-31,
2003 Commission Meeting.

FINDINGS:

Based on the reports of the Department, public comments and the incorporated
staff report, the Commission finds that the proposed new discharge load should be
allowed and finds that all of the requirements of OAR 340-041-0026(3) have been
satisfied. Specifically, the Commission finds:

1. The proposed discharge load will not cause a violation of water quality standards.
OAR 340-041-0026(3)(a)(A).

2. The proposed discharge load will not unacceptably threaten or impair any
recognized beneficial use. OAR 340-041-0026(3)(a)(B).

3. With the exception of temperature, the proposed pollutant loads are unrelated to any
parameter for which the receiving water violates water quality standards or is water
quality Iimited. QAR 340-041-0026(3)(2)(C). With respect to temperature, the
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Commission finds that more specific and later adopted provisions in OAR 340-041-
0026(3)(2)(F) apply in place of OAR 340-041-0026(3)(a)(C).

The proposed discharge is subject to a temperature management plan that meets the
requirements of QAR 340-041-0026(3)(a)(D).

DEQ has listed waters of the state exceeding numeric temperature standards on the
CWA Section 303(d) and prioritized the list after consultation with designated
management authorities. The lower Columbia River has been listed and the
Environmental Protection Agency (EPA) is in the process of developing a Total
Maximum Daily Load (TMDL) in consultation with the Department and the
Washington Department of Ecology. OAR 340-041-0026(3)(a)(E).

The expected cumulative impact of new or increased temperature discharge loads
from point sources that require a NPDES permit, and from hydro-power projects that
require CWA Section 401 certification, will not exceed 1.0 degree F. Even with the
cumulative increase, in the best professional judgment of the Department, the
cumnulative impact of these new or increased loads will not conflict with or impair
the ability of the surface water temperature management plan to achieve the numeric
criteria. The proposed discharge load fits within the 1.0 degree F. increase, will be
less than 0.25 degrees F, and will not result in a measurable impact on beneficial
uses. OAR 340-041-0026(3)(a)(F).

The permit applicant has not petitioned the Department for an exception to
OAR 340-041-0026(3)(a)F} and accordingly OAR 340-041-0026(3)(a){G) does not

apply.

The permit applicant has not petitioned the Commission for an exception to
OAR 340-041-0026(3)(a)(F) and accordingly OAR 340-041-0026(3)(a)(H) does not

apply.

The receiving waters are not water quality limited for bacteria and the proposed
discharge will not include bacteria. Accordingly, the provisions in OAR 340-041-
0026(3)(a)(I) do not apply.

The proposed activities to be served by the treatment works are consistent with the
local acknowledged comprehensive plan as evidenced by the Land Use
Compatibility Statement issued by Columbia County. OAR 340-041-0026(3){a)(J).

The Commission has considered the environmental effects criteria set out in

OAR 340-041-0026(3)(b)(A). The non-discharge or limited discharge alternatives
available to the dischargers may have limited adverse environmental effects. A zero
liquid discharge option will generate solid wastes that must be transported and
landfilled. This option also will consume significant amounts of energy. In
addition, the mitigation requirements in the temperatare management plan, over the
long term, are expected to provide a net benefit to the basin, and there are no




perceived environmental benefits associated with a no-discharge or limited discharge
{ option.

12, The Commission has considered the economic effects criteria set out in OAR 340-
041-0026(3)(b)(B). There will be significant beneficial economic effects associated
with the proposed new discharge. These include employment associated with the
construction and operation of the facilities to be served by the treatment works and a
substantial increase in the Columbia County tax base. Other benefits arising
indirectly from the increased stability of energy supplies are also anticipated. These
benefits are balanced against a discharge that is expected to have no measurable
adverse impact on the Columbia River or in-stream beneficial uses of the river.
Moreover, the overall costs of using no-discharge or more limited discharge options
are expected to be significantly greater than the discharge option proposed in the
draft permit.

ORDER: Based on the findings set out above, the new source discharge proposed by the
Port of St. Helens 1s approved.

Dated this T# day of February, 2003.

Chair
Environmental Quality Commission

GENE3801




State of Oregon

Department of Environmental Quality Memorandum
Date: January 17, 2003

To: Environmental Quality Commission

From: Stephanie Hallock, Director ,d,

Subject: Agenda Item G, Action tem: Make anti-degradation findings for the Port of St.
Helens Proposed National Pollutant Discharge Elimination System (NPDES)
Permit, January 30-31, 2003 EQC meeting

Purpose of Item  The Environmental Quality Commission (EQC, Commission) is asked to make
anti-degradation findings for the proposed Port of St. Helens wastewater
discharge facility. Since this is a proposed new major industrial discharge the
EQC must make the specific anti-degradation findings contained in OAR
340-041-0026(3).

Background . The Port of St. Helens proposes to discharge wastewater to the Columbia
River. The Port would act as the NPDES permittee for collection and
discharge of heated wastewater from an ethanol plant and two energy
generating plants to the Columbia River. The Columbia River is water
quality limited for temperature, arsenic, DDT/DDE, PCBs, dioxin, total
dissolved gas, pH, dissolved oxygen, and bacteria.

The Department provided an initial briefing to the Commission on January
25, 2002 and an updated briefing on October 3, 2002. At the October
meeting the draft permit, permit evaluation, and anti-degradation findings
were presented.

The Department held a public hearing and received public comment on the

- proposed permit and anti-degradation findings. The Department has
summarized and responded to public comment and made modifications to
the final permit and Temperature Management Plan.

This report provides the Commission with the information needed for
making anti-degradation findings. Further background and supporting
material is provided in the following attachments:

Attachment A Anti-degradation report,

Attachment B Response to public comment,

Attachment C Final permit and Temperature Management Plan (TMP),
Attachment D Public comment draft permit,

Attachment E  Permit evaluation report, and

Attachment F  Fish literature review
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Major Issues

The anti-degradation report describes the social and environmental impacts.
The final permit and TMP, and draft permit show the evolution of the permit
during the review period. The response to public comments describes the
comments received, the Department’s response, and explains resulting
permit changes. The permit evaluation report and fish literature review
provided the bases for the Department’s conclusion that standards are met
and uses protected.

In order for the Department to proceed with a permit, the Commission must
make the specific anti-degradation findings contained in OAR 340-041-
0026(3) section (a) as described below the Commission must find the new
discharge load:

(A) will not cause water quality standards to be violated;

(B} will not unacceptably threaten or impair any recognized

beneficial use; '

(C) does not generate increased pollutant loads related to the water

quality limited status of the Columbia River;

(D)-(H) meets specific rules for when a proposed new thermal load
can be allowed to a stream water quality limited for
temperature;

(I) meets the requirements for bacteria management plans; and

(J) is consistent with land use law.

The anti-degradation policy further recognizes that unused assimilative
capacity is a valuable resource. In addition to the findings above, the
Commission must consider specific environmental and economic effects
criteria (OAR 340-041-0026(3)(b)(A-B).

This is the first new major discharge proposed for a water quality limited
stream segment in several years. There are several legal and policy issues
associated with this action.

The proposed project would provide significant local economic and social
benefits (Attachment A). The Department’s analysis finds the risk of
environmental impact to be negligible. There are, however, several issues
related to the interpretation and application of the relevant state and federal
regulations. Some commenters have suggested rule and statute interpretations
different from the Department’s. Therefore, the risk of a challenge to the EQC
decision exists. These issues will be discussed as they relate to the findings
listed above for anti-degradation.
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Issues related to
OAR 346-041-
0026(3)(a)(A)

Issues related to
OAR 340-041-
0026(3)(a)(B)

Issues related to
OAR 340-041-
0026(3)(a)(C)

One commenter raised broad concerns about the presence of toxics, their effect
on beneficial uses, and asserted that due to uncertainty, we could not find that
the narrative toxic criteria was achieved. Many of the issues discussed relating
to toxics are complex and influence a wide range of beneficial uses. However,
the information presented by the commenter was not directly related to the
proposed discharge. '

Two issues were raised regarding chlorine. First, the relationship between
chlorine in the effluent and the creation of dioxin and chlorinated organics.
Second, the ability to treat chlorine. The Columbia River is WQL for dioxin
and a TMDL has been established. The proposed chlorine discharge will not
create dioxin. The extreme heat and combustion necessary is absent. The
effect on chlorinated organics is not quantified and no information suggests it
would lead to any standards violations. Chlorine could, however, be efficiently
treated. Water quality based effluent limits have been proposed in the permit
for chlorine. These limits will be achieved by a combination of dechlorination
and volatilization.

For those parameters not water quality limited in the river, no specific
information was received indicating that the discharge would cause water
quality standards to be violated.

As part of the evaluation, the Department applied the applicable temperature
criterion of 68 °F. The 68 °F criterion is criticized by many as not being fully
protective of beneficial uses. A criterion of 64 °F is broadly used to protect
salmonid rearing. The river at times is between 64 °F and 68 °F. To fully
protect uses one commenter suggested the effluent limits and mitigation should
apply for any period when the river would likely exceed 64 °F. The
Department’s finding that the discharge will not impair cold water use was
based on a much broader evaluation of the potential exposure to temperature
above ambient than just the 68 °F criterion. However, it would not be a
substantive economic burden to operate the cooling towers-heat exchanger
system and achieve the thermal waste load allocations for the time period the
river may exceed 64 °F.

Several commenters raised concerns about the proposed discharge occurring to
a water quality limited stream without the benefit of a TMDL being set for
parameters that are violating standards. The commenters questioned whether
the specific exceptions identified in Section C were met for these parameters
and suggested that the permit should not be granted until TMDLs were
completed. The exceptions in Section C include: (1) a finding that the
parameter being discharged is unrelated to the parameters causing the stream to
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Issues related to
OAR 340-041-
0026(3)a)(D-H)

be water quality limited, (2) TMDLs are set and sufficient reserves capacity
exist at the time of discharge, and (3) there are extraordinary circumstances
with an existing, immediate, and critical environmental problem which needs
to be solved. '

The Columbia River 303(d) listings for the toxic compounds PCB, DDT/DDE,
arsenic, and dioxin are related to human health criteria. The discharge does not
add or generate any of these pollutants. However, any of these pollutants
found in the intake water will be concentrated by evaporation in the cooling
towers. Some of the intake water will be drawn from below the river bed and
the actual concentrations may be below those estimated in the permit
evaluation report. Even so, the discharge has no reasonable potential to cause
or contribute to acute or chronic toxicity standard violations at the mixing
zone. The potential increase relative to the human health criteria is negligible.
The proposed discharge would not interfere with any future TMDLSs or
implementation plan’s ability to attain the standard. These toxic compounds in
the effluent are not from the outside world as described by EPA, but are from
the same water body to which they will be returned. The discharge does not
significantly change the form or impact of these pollutants or create a load
increase subject to anti-degradation review.

The Columbia River is currently water quality limited for dissolved oxygen,
pH, total dissolved gas, and bacteria. The proposed discharge is unrelated to
bacteria and total dissolved gas. The proposed discharge has no reasonable
potential to cause or contribute to a pH standard violation. However, by
mutual agreement effiuent pH limits have been put into the permit to assure
compliance at the end of the pipe. The proposed discharge has no reasonable
potential to cause or contribute to a dissolved oxygen standard violation.

In addition, the river does not cutrently violate pH or the dissolved oxygen
standards. The current listings were based on old data and old standards that do
not reflect current water quality. The Department has de-listed the Columbia
for pH, bacteria, dissolved oxygen, total dissolved gas (a TMDL completed),
and DDT in the new list which is scheduled to be submitted to EPA.

The Columbia is water quality limited for temperature and the conditions in

Section C are not met for temperature. However, sections D-H of the same
rule provide specific directions describing when a new thermal load can be
permitted in a water quality limited stream. The only way to read these more
specific rules to have any meaning is that they are not precluded by Section C.
The proposed discharge can be permitted under Section F of the specific rules.
The proposed thermal load increase is consistent with the state standards
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approved by USEPA specifically addressing new loads to streams exceeding
the numeric temperature criteria. Completion of the temperature TMDL would
have made the analysis for making the anti-degradation findings easier.
However, the Commission would need to make the specific anti-degradation
findings so long as the river exceeds numeric criteria. Available data
demonstrate the river would exceed numeric criteria under natural conditions.

The application of a mixing zone for temperature has been questioned by
commenters. State rules require that water quality standards be met outside the
assigned mixing zone. The Columbia River at times exceeds the basin
temperature criterion of 68 °F. Some commenters assert that this rule prohibits
the use of mixing zones on water quality limited streams. The Department
disagrees with this interpretation. The specific rules guiding the conditions for
which a new source may be allowed to discharge to a stream water quality
limited for temperature prior to a TMDL specifically allow the use of a mixing
zone. The Department does not interpret mixing zone rules to prohibit mixing
zones in water quality limited streams and has never disallowed a mixing zone
solely because the stream is water quality imited. The Department’s concern
is to ensure that the discharge will not cause or contribute to a violation of
water quality standards outside the mixing zone.

One commenter asserted that Section F of these rules, which allows a thermal
load increase to a water quality limited stream, constitutes a variance requiring
a public process equivalent to a new standard, including EPA approval and
consultation with the fisheries agencies. The Department disagrees with this
interpretation. The Department clarified in a letter to EPA as requested as part
of the standards approval that Section F of the rule was an implementation
policy, not a variance. The EPA subsequently approved the standard and cited
this letter. However, EPA also incorrectly identified Section F as a variance
policy. The error by EPA does not change the plain language of the rule or the
intent of the rule as expressed by the Department.

The proposed mitigation program is both lauded and criticized in the public
comment. Comments expressed concern that although the permit requirements
are explicit, the actual projects have not been developed. Projects are to be
developed after the effectiveness of the heat exchanger is measured. The
Department believes this approach to be consistent with the EQC’s policies to
both encourage the development of technology and to consider mitigation.

The proposed mitigation strategy would require that the excess heat generated
be equivalent to the heat mitigated over 40 years. Since it takes time for trees
to grow, during the initial years more heat could be discharged than mitigated.
During the latter years and once the mitigation is mature, more heat would be
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Issues related to
(OAR 340-041-
0026(3)(_3)([-.])

Issues related to
environmental
economic effects
{OAR 340-041-
0026{3)(b)(A-B)

Schedule and
timing issues:

mitigated than discharged. Although inherent in the strategy there is not an
explicit ratio for mitigation. Some commenters believe that a mitigation ratio,
such as 2:1, should be required. The Department has not yet developed
guidance for mitigation and no policy exists describing a mitigation ratio.

No issues were raised regarding bacteria and land use.

The EQC must consider both economic and environmental impacts when
making the anti-degradation findings. These comparisons can be subjective
because the cumulative influence of multiple small impacts is difficult to
quantify. The Commission is asked to allow another discharge to a river that
already has substantial environmental demand placed on it. However, the
economic benefits are significant as measured by employment, payroll, and
taxes. The Port of St. Helens believes any substantive delay could eliminate
funding opportunities and may therefore eliminate the project.

'The proposed discharge would implement an effective temperature
management plan providing a valuable precedent for implementing the
Commission’s policy on temperature. The application of a heat exchanger in
addition to state-of-the-art cooling towers establishes a high expectation for-
treatment that may virtually eliminate excess heat loads. The additional
requirements for mitigation would further reduce potential environmental
impact and result in ecological improvement over time.

The Department believes the proposed system achieves the environmental and
economic effects criteria and is the most cost effective system. Further
changes are proposed to reduce chlorine and extend the time period for
application of the thermal limits and operation of the heat exchanger.

The Department intends to submit a revised 303(d) list to EPA in the
immediate future that will include fewer water quality parameters that violate
standards in the Columbia River. The proposed 303(d) list will include
temperature, arsenic, PCB and DDE in the reach where the discharge is
proposed and delist the river for pH, dissolved oxygen, DDT, and total
dissolved gas. (Total dissolved gas was delisted because a TMDL was
completed, and pH, dissolved oxygen and DDT were delisted because they
were found to not violate standards.) If EPA’s approval of the revised 303(d)
list had occurred before Commission consideration of the anti-degradation
findings, the Commission would have fewer findings to make under Section C
of the rules.
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Ancillary permit
issnes:

Department
recommendation

A second timing issue relates to the temperature TMDL. A draft TMDL for
temperature is, and has been for some time, nearing completion. The draft
TMDL includes an allocation for the proposed source and an allocation for
future growth and development. The completion of a TMDL would have
simplified permitting issues and made the analysis for anti-degradation easier.
However, these actions will not influence the assessment of environmental
impacts, preclude any of the anti-degradation findings, or eliminate the
permitting issues.

In an issue ancillary to the anti-degradation findings, comments suggest that
federal regulations could be read to prohibit a new discharge load to a water
quality limited stream until a TMDL is complete. The federal regulation, 40
CFR 122(i), prohibits issuance of an NPDES permit to a new source that will
cause or contribute to the violation of water quality standards. This rule then
establishes an exception where a TMDL exists. This issue is not part of the
anti-degradation issues that the Commission must act on. However, the
Department finds that the proposed discharge will not cause or contribute to a
standards violation. Application of the exception is not necessary.

One comment questioned why the Port of St. Helens was the sole permittee

rather than having all the industrial sources as co-permittees and questioned

how this decision could influence a citizen lawsuit. Under the applicable rules
the Department has the discretion to issue a permit to the Port as the sole
permittee. The Department believes that since the Port will operate and
maintain the common system, they are in the best position to ensure
compliance. Further, this approach will simplify future permit actions and any
enforcement actions that are necessary. Any citizen who wants to lodge a
complaint may do so using the customary means.

Based on the general responses above and the detailed information found in
Attachment A, Attachment B, Attachment E, and Attachment F, the
Department recommends that the EQC find that:

(A) The new discharge load will not cause water quality standards to be
violated,

(B) The new discharge load will not unacceptably threaten or impair any
recognized beneficial use of the Columbia River;

(C) The discharge does not generate increased pollutant {oads related to the
water quality limited status of the Columbia River;

(D)-(H) The Department’s finding that the proposed thermal load can be

permitted under Section (F) is appropriate;

(I) That the discharge is not related to bacteria; and

(J) The proposed facility is compatible with state land use law based on the
valid Tand Use Compatibility Statement.
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Attachments

The Department further recommends that in considering the specific
environmental and economic effects criteria, OAR 340-041-0026(3)(b)(A-B)
that the EQC:

1. Concur with the proposed temperature management plan that requires
a heat exchanger and mitigation as defined in the draft permit;

2. Concur with the proposed permit modification to retain the use and
application of the heat exchanger and temperature limits through the
period when the river can be expected to exceed 64 °F;

3. Concur with the chlorine limits designed to be achieved through
dechlorination and/or volatilization, and

4. Concur with a pH end of the pipe limit of 6.5 — 8.5 only if the water
quality limited designation is retained by the time of discharge.

The Department recommends that the Comimnission not delay their decision
until the Columbia River TMDIL. is complete. The discharge complies with
state rules for allowing new sources. The completion of the TMDL will not
resolve any of the substantive issues. The exception to the federal rules for
not adding or contributing does not apply. Further, the TMDL would not by
itself implement those exceptions, the development and implementation of a
management plan is also needed. There would be continued controversy
about the adequacy of any plan. Delay would not likely change the
evaluation of impacts or reduce uncertainty.

Attachment A: anti-degradation analysis,

Attachment B: response to public comment,

Attachment C: final permit and temperature management plan,
Attachment I public comment draft permut,

Attachment E: permit evaluation report,

Attachment F: fish literature review

Approved:
Section: e / j Mm . J

Division: //Z&/ M MM

Report Prepared By: Robert P. Baumgartner
Phone: 503/229-5323
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Port of St. Helens NPDES Permit Application
Antidegradation Review

Summary:
In order to maintain the quality of waters in Oregon, it is the general policy of the

Environmental Quality Commission (EQC) to require that growth and development be
accommodated by increased efficiency and effectiveness of waste treatment and control
such that measurable future discharged waste loads from existing sources do not exceed
presently allowed discharge loads except as provided in specific rules. The
Antidegradation Policy is contained in OAR 340-41-026(3) and requires specific findings
in section (a). The Department recommends that the EQC make findings for specific

(A) The new discharge load will not cause water quality standards to be violated;

(B) The new discharge load will not unacceptably threaten or impair any
recognized beneficial use;

(C) The discharge does not generate increased pollutant loads related to the water
quality limited status of the Columbia River;

(D) (H) The Department’s best professional judgment that the proposed
discharge may be permitted under section F because it will be within the 1°F
allowance and not impair the ability of the temperature management plan to
meet numeric criteria is appropriate;

(I) The discharge is not related to bacteria; and

(J} The proposed facility has a signed Land Use Compatibility Statement and is
therefore compatible with state land use law.

The Antidegradation Policy further recognizes that unused assimilative capacity is a
valuable resource. In addition to the findings above, the EQC should consider specific
environmental and economic effects criteria when allocating unused assimilative
capacity. These considerations include adverse out of stream effects, instream effects,
beneficial uses, value of the assimilative capacity, and the cost of treatment technology.
The Department proposes that the EQC find that:

The proposed discharge with a temperature management plan incorporating the
mitigation of excess permitted heat load and the development of companion heat
exchanger technology achieves the environmental and economic effects criteria.

The proposed system, including the development and implementation of a heat exchanger
and thermal trading, is consistent with the EQC policies for writing permits for sources
discharging to water quality limited streams. In these policies the Commission
encourages the development and implementation of innovative technology to reduce
temperature from point sources. These policies also encourage the implementation of
trading or mitigation to reduce stream temperatures. The proposed temperature
management plan does both. The proposed system is consistent with the proposed

I of 28




Attachment A
EQC, January 30-31, 2003
Agenda Item G

temperature total maximum daily load, supports the reversal of surface water warming
trends, encourages the proactive development of temperature control technologies, and
appropriately applies thermal trading or mitigation in the temperature management plan.

In making these recommendations the Department followed the Antidegradation Policy
Implementation Internal Management Directive for NPDES Permits and Section 401
water quality certifications (March 2001). Appendix B of this directive provides the
detailed worksheet for making the findings. The specific application of Appendix B for
the proposed discharge is attached.

Proposed project.

The Port of St. Helens submitted an application to DEQ in February 2002 for an NPDES
permit at the Port Westward site near Clatskanie. The Port proposes constructing a waste
water collection system, pump station, and outfall structure to be used for new
development and future industry capacity within the Port Westward Industrial Park in
Columbia County.

Immediate new development is expected to include the Port Westward power generating
plant (PGE), Summit Westward power generating plant (Summit), and a Cascade Grain
Products (C-G} ethanol generating plant. The proposed facilities will provide
pretreatment of industrial wastewater prior to discharge to the Port’s wastewater
collection system.

The primary pollutants generated and discharged are chlorine and temperature.
Temperature is the primary concern since the Columbia River is water quality limited for
temperature. The river is also water quality limited for certain toxics (DDT/DDE, PCB,
arsenic) and dissolved oxygen; pH, bacteria and total dissolved gas, although the
discharge will not generate pollutants associated with these parameters.

Antidegradation review requirements.

The intent of the antidegradation review is to provide 1nformat10n to support EQC’s
findings regarding the proposed NPDES permit application. The review includes
proposed findings prepared by Department staff,

The antidegradation review requires a determination be made that there would be no
unnecessary lowering of water quality. In addition, all water quality standards must be
met and all beneficial uses must be protected. The Department reviewed consultant
reports, performed separate modeling and analysis, and ultimately determined that there
would be no lowering of water quality, that standards would be met, and that beneficial
uses would be protected.

The antidegradation review requires a separate and detailed analysis for temperature
consistent with the specific requirements for new thermal loads to water quality limited
streams. The Department concluded that regulatory requirements for temperature and
temperature management plans were met. A key component of the temperature review
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was a conclusion that the proposed discharge would increase temperature by less than
0.25° F at the edge of an appropriately defined mixing zone. The actual increase in
temperature will be dependent upon the final review of and implementation of the heat
exchanger required in the temperature management plan.

The antidegradation review requires an evaluation of treatment alternatives to determine
which alternative is the most cost effective and environmentally sound. It was concluded
that all alternatives considered were technically feasible, but that the system proposed by
the Port was cost effective and environmentally sound, and with the addition of a heat
exchanger and mitigation, there would be a net benefit to the environment.

The review requires a consideration of impacts on the economy of the immediate area.
The Department concluded that the Port Westward project would have positive impacts
on the economy of northern Columbia County.

The review requires that consideration be given to the assimilative capacity of the
receiving stream to ensure that the economic benefits from the proposed alternative
would be greater than any loss of assimilative capacity. The Department concluded that
there would be no loss of assimilative capacity (Permit Evaluation report) but that there
would be substantial economic and environmental benefits in terms of positive impact on
the local economy and that the most cost effective alternative (proposed system) was also
the most environmentally protective system.

Findings from Appendix B: Antidegradation Review.

e The proposed system meets the requirements of OAR 340-041-0026 (3)(a)(A).
“The new or increased discharged load would not cause water quality standards to
be violated.”

¢ The proposed system meets the requirements of OAR 340-41-0026 (3) (a) (B).
“The new or increased discharged load would not unacceptably threaten or impair
any recognized beneficial use.”

e The proposed system meets the requirements for water bodies water-quality
limited for temperature as specified under OAR 340-041-0026 (3)(a)(D) through
(F) of the Water Quality Limited Waters Policy.

¢ The proposed system meets the requirements for water bodies designated water-
quality limited for bacteria as specified under OAR 340-041-0026(3)(a)(I) of the
water quality limited waters policy.

o The proposed system, as an essential component of the Port Westward
development, will have a very positive and permanent impact on the Columbia
County economy, particularly the economy in northern Columbia County.

o The proposed system, including a heat exchanger and with mitigation, is the most
cost effective and environmentally sound system evaluated, and it is the one
system that could produce a net benefit to the environment,

e The proposed system meets the requirements of OAR 340-041-0026(3)(b)( A}
Environmental Effects Criteria and (B) Economic Effects Criteria.
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Appendix B: Antidegradation Review Sheet

ANTIDEGRADATION REVIEW SHEET
FOR A PROPOSED INDIVIDUAL NPDES DISCHARGE

1. What is the name of Surface Water that receives the discharge? Columbia River.

Briefly describe the proposed activity.,

The Port of St. Helens (Port) proposes constructing a waste water collection system,
pump station, and outfall structure to be used for new development and future industry
capacity within the Port Westward Industrial Park (Port Westward), Columbia County.
The proposed system will be sized to collect, convey and discharge a maximum of
seven cubic feet per second (cfs), at river mile 53.

Immediate new development is expected to include the Port Westward power
generating plant (PGE), Summit Westward power generating plant (Summit), and a
- Cascade Grain Products (C-G) ethanol generating plant.

The proposed facilities will provide pretreatment of industrial wastewater prior to
discharge to the Port’s wastewater collection system. The pretreatment will consist of
cooling towers to discharge heat, settling basins, followed by discharge to the Port’s
systei.

Pollutants of Concern.
The primary pollutants generated and discharged are chlorine and temperature.
Temperature is the primary concern since the Columbia River is water quality
limited for temperature.

The river is also water quality limited for certain toxics (DD'T/DDE, PCB, arsenic)
and the conventional pollutants dissolved oxygen, pH, bacteria and total dissolved
gas. The discharge will not generate pollutants associated with these parameters.

The antidegradation assessment will review compliance and specific water quality
regulations for water quality limited streams. These and all other standards will be
assessed as part of the reasonable potential analysis.

Briefly describe the receiving stream.

At the point of discharge (river mile 53) average low flows in the summer are on the
order of 130,000 cfs and the average low flows in the winter are about 370,000 cfs. A
peak flow of 800,000 cfs was measured in 1997. The seven day low flow with a
recurrence interval of 10 years is 90,500 cfs.

At the point of discharge the river is constrained by an island, about one-third mile

wide. ITmmediately upstream the river widens to over a mile wide. The proposed
outfall location is at the confluence of the Columbia River with Bradbury Slough and

4 0f28



Attachment A
EQC, January 30-31, 2003
Agenda Item G

flows from the Slough carry through the project site. The river is tidally influenced
with tidal reversal but no salt intrusion.

Related proposed pollution control activities.

PGE and Summit have submitted applications for new Water Pollution Control
Facilities (WPCF) permits for treatment and sub-surface disposal of domestic
wastes (no-surface water discharge). These permits have been drafted, are now
under interagency review, and will be issued in the near future. An application from
C-G is anticipated.

PGE and Summit have submitted applications for new General NPDES permits
(1200C) for control and management of storm water during facility construction.
Permits have been issued to these applicants. An application from C-G is anticipated.

EPA temperature TMDL.

EPA is now taking comments on a proposed total maximum daily load (TMDL),
waste load allocations (WLAS) to point and nonpoint sources, and compliance
plans. The plans will establish allocations for temperature and will include
requirements to reduce the thermal loads, ultimately to reach the numeric
temperature criteria for the lower Columbia River. The draft TMDL includes a
WLA for the proposed discharge as well as allocation for future growth and
development.

Relationship to permit evaluation report.

This antidegradation review is a part of the NPDES Waste Discharge Permit Evaluation
Report for the Port of St. Helens permit application. The review includes
environmental and socioceconomic considerations.

Commission action required.

OAR 340-041-0026(3) requires the Environmental Quality Commission (EQC) to
make specific findings under antidegradation for new or increased major source
discharged loads to water quality limited streams. The Port of St. Helens NPDES
permit application is classified by the Department as a major source discharge.
Therefore, EQC findings are required.

The intent of this antidegradation review is to provide information to support
Commission findings regarding the proposed NPDES permit application. The review
will include staff findings.

This antidegradation review is for a new permit application.
Go to Step 2.

2. Isthis surface water an Qutstanding Resource Water or upstream from an

QOutstanding Resource Water?
No. Go to Step 3.
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3.

Is this surface water a High Quality Water?

No. Go to Step 4.

Is this surface water a Water Quality Limited Water?

Yes. Go to Step 13,

The Columbia River, from Tenasillahe Island to the Willamette River, is listed as
water quality limited on Oregon’s 303(d) list for the following parameters:

Parameter Criteria/Standard Season
Temperature 20°C (68°F) Summetr
Bacteria Water Contact Recreation Fall, Winter

(fecal coliform-96std) and Spring

Dissolved Cold water aquatic life: Summmer
Oxygen DO<8mg/l or 90% saturation
pH 6.5-8.5 Summer
Total Dissolved Shall not exceed Year Round
Gas 110% of saturation
Toxics Tissue-Pesticides NA

(DDE, DDT)
Tissue-PCB NA
Arsenic-water Year Round
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13.

14.

Will the proposed activity result in a Lowering of Water Quality in the Water
Quality Limited Water? No.

According to the Department’s antidegradation directive, a lowering of water
quality occurs if the proposed activity would likely result in any measurable

change in water quality outside a defined mixing zone. The directive also describes
specific guidance for developing best professional judgments that can be used to
determine if an activity may result in a measurable change in water quality.

For temperature, based on OAR 340-041-0026(3)(a)(F)(il), an activity that results in
more than a 0.25° F change in temperature at the edge of a mixing zone will
constitute a measurable change and lowering of water quality. For dissolved
oxygen, an activity that results in more than 0.10 mg/L. decrease at the edge of a
mixing zone constitutes measurable change and a lowering of water quality.
Following the antidegradtion directive no lowering of water quality can be based on
the best professional judgment of Department staff. Consideration can be given to
change in ambient conditions resulting from the discharge, percent change in
loadings, percent reduction in assimilative capacity, nature, persistence, and
potential effects of the pollutant parameter, potential for cumulative effects,
predicted impacts on aquatic biota and degree of confidence in any modeling
techniques used.

The waste discharge from Port Westward will not result in a 0.25° F increase at the
edge of an appropriately sized mixing zone. The discharge from Port Westward will
only have incidental amounts of BOD and no change in dissolved oxygen levels.
Listed toxic compounds include DDT/DDE, PCB and arsenic. Dieldrin and PAH
are proposed for listing. There will be a potential increase in concentration due to
evaporation of water. However, this increase is not a meaningful lowering of water
quality based on criteria for staff judgment in the antidegradation guidance,
Regarding unlisted parameters there will be no measurable change in water quality.

Since there is no reduction in water guality, the Antidegradation Policy directive
leads to a permit at step 24. However to describe specific evaluations of possible
impact from the discharged waste load, and to support findings, sections 4-20 are
presented below. Sections 21-23 provide information considered in evaluating the
environmental and economic effects criteria as required by OAR 340-41-026(3)(b).

OAR 340-041-0026(3)(a)(A) of the Water Quality Limited Waters Policy requires
that the Department evaluate the application to determine that all water quality
standards will be met. Will all water quality standards be met? Yes. Note: Listed
parameters do not meet water quality standards, and are the primary reason for
designating a particular water body as “water quality limited.”

Please provide basis for conclusion. Go to Step 15.
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- The Department has modeled the mass loadings for the listed parameters and has
determined that the discharged waste load will not cause additional water quality
standards violations outside a defined mixing zone. The Department has also reviewed
all unlisted parameters (other water quality standards) and has determined that water
quality standards will not be violated.

The review of parameters, listed in OAR 340-041-0026 (2), Water Quality Standards
Not to be Exceeded is summarized from the Permit Evaluation Report.

Listed parameters.

Dissolved Oxygen. The waste load will not have a substantive BOD load.
Modeling performed by the applicant’s consultant demonstrates a negligible drop in
dissolved oxygen. Dissolved oxygen meets criteria where the discharge occurs.
The discharge is unrelated to downstream dissolved oxygen depressions.

pH. The waste load is not expected to have pH values outside the 6-9 range. The
pH discharge will be buffered very quickly near the diffuser. The pH violations
occurred in the past near Bonneville Dam upstream or where the discharge occurs,
and was unrelated to conditions causing violation. The Department may propose
delisting pH.

Bacteria. The waste load is not expected to contain any bacteria discharge.
Sanitary facilities at the Port Westward site are subject to WPCF (no surface water
discharge) permit. (See also section 12, bacteria)

Toxics. Pesticides, PCB and arsenic are listed. Dieldrin and PAH are proposed for
listing. The waste load is not expected to contain toxic substances exceeding
applicable chronic or acute water quality standards. The Department has performed
a reasonable potential analysis and determined that water quality standards would
not be violated outside of a defined mixing zone. The toxic compounds are
concentrated due to intake of river water and subsequent evaporation. This
concentration is theoretical and based on mass balance analysis is less than
meaningful. The discharge of toxic compounds does not constitute a load increase
subject to antidegradation review.

Total Dissolved Gas. The waste load is not expected to increase total dissolved gas
above 110 percent of saturation.

Temperature. The waste load is not expected to result in a measurable increase in
temperature (0.14°C or 0.25°F) at the edge of and outside a defined mixing zone.
The mixing zone will meet all State rules and Federal design guidance. The mixing
zone will be located to minimize risk of impairment to use. (See also section 10,
for a discussion of temperature)

Other water quality standards.

Turbidity. The waste load is not expected to affect in-stream turbidity.

Total Dissolved Gases. The waste load is not expected to cause increases of
dissolved gases in sufficient quantities to cause objectionable odors or to be
deleterious to fish or other aquatic life, navigation, recreation, or other reasonable
uses made of the receiving water.

Fungi. The waste load is not expected to contain fungi or to promote their growth.
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e Tastes or Odors. The waste load is not expected to create toxic or other conditions
deleterious to aquatic life or to affect potability of drinking water or palatability of
fish or shelifish.

e Deposits. The waste load is not expected to contain material which would cause
appreciable deposition in the river. '

s Offensive aesthetic conditions. The waste load is not expected to cause offensive
aesthetic conditions.

Radioisotopes. The waste load is not expected to contain radioisotopes

Total Dissolved Solids. The permit application estimates monthly average TDS in
the 785 range. Rapid dilution will reduce this to a few mg/L within a few meters of
the diffuser.

e Chlorine. Chlorine concentrations will meet CCC and CMC at the edge of the

‘mixing zone and zone of dilution.
e Toxics. There is no reasonable potential to cause or contribute to water quality
-standards violations or impair beneficial uses.

Conelusion.
The proposed discharged waste load from the Port Westward facility meets the
requirements of OAR340-041-0026 (3)(a)(A).
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15.

16.

OAR 340-041-0026(3)(a)(B) of the Water Quality Limited Waters Policy requires
that the Department evaluate the application to determine that all beneficial uses will
be met. Will all beneficial uses be met? Yes.

Please provide basis for conclusion. Go to Step 16.

Beneficial uses of the lower Columbia River in the area of the discharge point (river
mile 53} include domestic and industrial water supply, livestock watering, irrigation,
commercial navigation and transportation, aesthetic quality, wildlife and hunting,
boating, fishing, and water contact recreation.

As noted in section 14 above, there will be no measurable increase in temperature,
toxics and other listed parameters at the edge of and outside a defined mixing zone.
The discharged waste load will have no impact on other water quality standards.

The Port’s consultant stated that beneficial uses would be protected. (“Port of St.

Helens Industrial Outfall National Pollutant Discharge Elimination System (NPDES)
Permit Application,” pages 31-32, David Evans and Associates, February 2002). The
consultant concluded that the project may affect, but is not likely to adversely affect
steelhead trout, chinook salmon, Snake River sockeye salmon, and Columbia River chum
salmon and will not result in the destruction or adverse modification of designated critical
habitat. The consultant further concluded that there would be no effect on Columbia
River bull trout, and that the project is not likely to jeopardize the continued existence of
coastal cutthroat trout. The report concluded that there would not be any significant
adverse effects to the aquatic species.

According to the consultant’s report (cited above, page 31) “salmonid migration is the
most sensitive temperature-related beneficial use of the project area.” A literature review
conducted by the Department suggests that the potential impact of the proposed thermal
loading on salmonid use in the lower Columbia River is not quantifiable. This finding
was based in part on the available literature relating the impact of thermal plumes on
salmonids and the placement of the outfall to minimize the risk of salmonids
encountering the plume.

The consultant report (cited above, page 32) stated that “because the most sensitive
beneficial use, salmonid use, is protected, the discharged waste load and outfall
location is not expected to have any adverse affect on the other beneficial uses... .”

Conclusion,
The proposed discharged waste load from the Port Westward facility meets the
requirements of OAR 340-41-0026(3)(a)(B).

OAR 340-041-0026(3)(a)(C)(1-iv) of the Water Quality Limited Waters Policy
requites that the Department evaluate the application for one of the following: Wil
the discharge be associated (directly or indirectly) with the pollution parameter(s)
causing the water body to be designated a Water Quality Limited Water? No.

Please provide basis for conclusion. Go to Step 17.
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17.

18.

The pollution parameters causing the lower Columbia River to be designated water
quality limited water are reviewed below.

¢ Bacteria. The waste load is not expected to contain any bacteria. Sanitary facilities
at the Port Westward facility are subject to WPCF permit (no surface water
discharge). Antidegradation requirements for bacteria are explicitly and separately
covered in QAR 340-041-0026(3){a)(1). Sece section 12 for a discussion of bacteria.

¢ Dissolved Oxygen. The waste load is expected to contain only incidental
discharges of BOD, not associated with process waste waters. Based on review of
monitoring data in the vicinity of the Port Westward facility, this section of the
Columbia River is not water quality limited for dissolved oxygen. The Department

_may propose delisting this parameter. ‘

e ..pH. This section of the Columbia River is not water quality limited for pH, and any
pH violations are upstream of the proposed discharge. The waste load is unrelated
to pH violations. The Department may propose delisting this parameter.

o .Total Dissolved Gas. Total Dissolved Gas is unrelated to the Port Westward
facility.

s Toxics. DDT/DDE, PCB and arsenic are listed. Dieldrin and PAH are proposed
for listing. Toxics are concentrated due to intake of river water and subsequent
evaporation, This concentration is theoretical and based on mass balance analysis
is less than meaningful. The discharge of toxic compounds does not constitute a
load increase subject to antidegradation review.

e Temperature. Antidegradation requirements for temperature are explicitly and
separately covered in OAR 340-041-0026 (3)(a)(D-H) of the antidegradation
policy.

Conclusion.
The proposed discharged waste load from the Port Westward facility meets the
requirements of QAR 340-041-0026 (3)(aXC) (i).

Is the water body water quality limited for temperature? Yes, the Columbia River
sometimes violates the numeric temperature criteria during the months of July, August
and September.

Go to Step 18.

Will the proposed activity meet the requirements for water bodies water-quality
limited for temperature as specified under OAR 340-041-0026(3)(a}(D-H) of the
Water Quality Limited Waters Policy? Yes.

Please provide basis for conclusion. Go to Step 19.

Review of requirements for temperature.

The antidegradation requirements for temperature described in QAR 340-041-
0026(3)(a}D-H), as applicable to the proposed Port Westward facility, are summarized
as follows:
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e Part (D) requires that the Port of St. Helens must submit and implement a
temperature management plan for the Port Westward facility containing practices
and control technologies to reverse the warming trend of the Columbia River.

e Part (F) allows new or increased discharged waste loads to the Columbia basin a
1.0 F cumulative increase in temperature.

¢ Part F requires:

~ the discharged waste load from the Port Westward facility must fit within the
allowed 1.0° F cumulative increase such that it does not impair the ability of a
temperature management plant to achieve the numeric criteria;

- the discharged waste load from the Port Westward facility will not result in a
measurable impact on beneficial uses; and

- a showing of no measurable impact on beneficial uses must be made by
demonstrating that the discharged waste load results in a temperature increase less
than or equal to 0.25° F.

In the event the requirements of Part F cannot be met, the Port of St. Helens could
petition the Department for an exception to F, provided it could meet the requirements
in Part G.
® Part G requires:
-the discharged waste load result in less than a 1.0° F increase at the edge of the
mixing zone,
-a demonstration must be made that the beneficial uses would not be adversely
impacted; or
-a demonstration can be made that all reasonable best management practices will be
implemented, beneficial uses will not be significantly affected, and the
environmental cost of treating the parameter to the level necessary to assure full
protection would outweigh the risk to the resource.

In the event the requirements of Part G cannot be met, the Port could request a
Commission authorized policy variance in Part H until TMDLs and WLAs are
established.
¢ Part H requires:
-a description of how the beneficial uses would not be adversely
impacted, or
-a demonstration that all reasonable best management practices will be
implemented, beneficial uses will not be significantly affected, and the
environmental cost of treating the parameter to the level necessary to assure
full protection would outweigh the risk to the resource.

Application of Requirements to Temperature.

Cumulative increase allowed of up to 1.0° F for all existing and new sources. The
proposed new discharge is a negligible component of the heat balance in the Columbia

River. Existing point source discharges to the Columbia do not approach a 1.0° F
increase. New source requests are rare and unlikely to approach current loads and
cause a 1.0°F cumulative increase, consistent with the proposed TMDL.,
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The discharged waste load must fit within the allowed 1.0° F cumulative
increase. The Port of St. Helens application is the first new source proposed under
this rule. Thermal balance demonstrates much less than 1.0° F cumulative increase.

The discharged waste load will result in a temperature increase of less than or
equal to 0.25° F. After reviewing the Port of St. Helens permit application and
supporting reports including mixing zone studies, and after Department sponsored
modeling and analysis, Department staff has determined that the proposed discharge
will result in a temperature increase of less than 0.25° F at the edge of an appropriately
defined mixing zone, and that the waste load will not cause a measurable increase in
temperature outside this mixing zone. The Department sponsored modeling analysis
identified several issue related to the mixing zone evaluation methodology and
consistency with federal guidance. An updated report by the applicants addressed
many of these issues. The final mixing zone size will depend in part of the update and -
review of the heat exchanger which is likely to substantively reduce potential effluent
temperature, The final design will be consistent with federal guidance and comply with
State mixing zone criteria.

The proposed discharge will not have a measurable impact on beneficial uses.
This finding can be made by the demonstration that the there will be less than a 0.25° F
increase at the edge of the mixing zone. The Department concludes that the mixing
zone is placed and sized to minimize potential impact to beneficial uses. The
temperature increase will be less than 0.25° F at the edge of the defined mixing zone.
The temperature at the edge of the zone of dilution will be less the 25°C. Within the
mixing zone there will be no acute toxicity within the initial zone of dilution, no
chronic toxicity outside the initial zone of dilution but within the mixing zone, and the
plume from the discharge ports would unlikely impact salmonid fishes. The location of
the discharge 70 feet below the river surface would allow for fish passage and would
result in potential heat exposure below those expected to cause impairment to
salmonids encountering the plume. The mixing zone location will result in minimal
impact on aquatic life.

The proposed discharge will not violate water quality standards. This condition
is satisfied since there will be no measurable increase in temperature outside a
defined mixing zone.

The applicant must meet the requirements for a temperature management plan.
The Port has submitted a temperature management plan. Applicable components of the
temperature management plan are incorporated into the permit.

Department recommendation,

The proposed discharged waste load from the Port Westward facility meets the
Requirements for permitting new thermal loads to water bodies that are water-quality
limited for temperature as specified under OAR 340-041-0026 (3)(a)}(D) and (F) of the
Water Quality Limited Waters Policy.
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19.

20.

21,

22,

Is the water body water quality limited for bacteria? Yes.
Go to Step 20.

Will the proposed activity meet the requirements for water bodies designated

water-quality limited for bacteria as specified under OAR 340-041-0026(3)(a)(]) of
the Water Quality Limited Waters Policy? Yes

Please provide basis for conclusion. Go to Step 21.

There will not be any sanitary waste discharge to Port of St. Helens sewerage system.
Sanitary facilities at the Port Westward site are subject to WPCF (no surface water
discharge) permit WPCF permits for PGE and Summit Westward have been drafted
and are¢ under review. The discharges will have no relationship as to why the Columb1a
River is water quality limited for bacteria.

Conclusion.

The proposed Port Westward development meets the requirements for water bodies
designated water-quality limited for bacteria as specified under OAR 340-041-
0026(3)(a)(I) of the water quality limited waters policy.

Is the proposed activity consistent with local land use plans? Yes.
Please provide basis for conclusion. Go to Step 22.

Columbia County has zoned Port Westward for industrial development. The Columbia
County Comprehensive Plan and the Port Westward Urban Renewal Plan support new
businesses in Port Westward to improve employment opportunities make northern
Columbia County more economically self-sufficient and help diversify the local
economy. The Port of St. Helens NPDES permit application includes a DEQ required
Land Use Compatibility Statement (LUCS) signed by the Columbia County Planning
Department. The Port Westward development complies with all applicable land use
requirements. The Columbia County Planning Department has issued a conditional
land use permit to Cascade Grain (C-G). The County is waiting for the Office of
Energy to issue a site certificate to Port Westward (PGE) and Summit Westward
(Summit) before taking further action. The Office of Energy intends to issue the site
certificate to Summit on October 3, 2002 and may issue the certificate to PGE on the
same date. The issuance to PGE may be delayed until completion of a contested case
action but issuance is still anticipated within a month.

Conclusion.
The proposed Port Westward development is consistent with local land use plans.

OAR 340-041-0026(3)(b)(A) of the Water Quality Limited Waters Policy requires
the Department to consider alternatives to lowering water quality. Were any of the

alternatives feasible? Yes.

The Port’s NPDES permit application and subsequent information submitted to the
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Department provided information on six treatment and disposal systems, including the
proposed system and five alternatives. Recently the Port’s consultants discussed the
potential for adding a heat exchanger to the proposed system, and the Depattment may
consider mitigation as an addition to the proposed system,

A brief description of the systems is presented below, followed by a review of costs,

possible environmental impact and affordability.

» The proposed system would consist of cooling towers, settling ponds, then
discharge to the Columbia River. A mixing zone would allow the plant effluent to
mix with Columbia River water within this zone (see the full permit evaluation
report for a description of this system).

¢ A modification to the proposed system would be to add a heat exchanger after the
cooling towers to further cool the plant effluent.

e Mitigation to reduce the total heat load such that there would be no net heat load to
the lower Columbia Basin is a component of the modified proposed system.
Mitigation would include tree planting and shading.

¢ Ground Water Mixing. This system would use cooling towers and then mix the
discharge water with cooler ground water to lower the temperature of the water
discharging to the Columbia River. 7 ,

o Land Application. This system would transport plant effluent to a suitable location
and irrigate cropland or poplar trees. There would be no discharge during the
summer months when the Columbia River is water quality limited for temperature.

e Mechanical Chilling. This system would lower the temperature of the waste water
using mechanical compression to increase the pressure and temperature of the
refrigerant,

e Zero Liquid Discharge. This system would re-circulate the process water such that
there would be no discharge to the Columbia River.

e Atir Cooling. This system would use air cooled condensers to transfer waste heat
from the power generation process to the atmosphere.

Cost.

Table 14-A presents total pollution control costs in present worth values for the six
systems and two modifications to the proposed system. The time period is 40 years, the
expected life of the facilities. The table displays capital, energy, maintenance and total
costs.

The present worth values for the proposed system, ground water mixing, land
application and mechanical chilling is well under $10 million, The modifications to the
proposed system do not increase the cost significantly. The costs for zero liquid
discharge, $53.6 million, and air cooling, $101.4 million are much higher.

Table 14-B relates present worth values of energy and total costs for pollution control.
-Energy is an important commodity. Energy costs may be made up by other producers

of energy with associated environmental cost.

The present worth value of energy costs for the proposed system, ground water mixing
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and land application is low relative to the other alternatives. Energy costs for air

cooling are extremely high.

Table 14-A
Present Worth Values—Alternative Treatment Systems
{Costs in thousands of dollars, discount rate of 4%)

Alternative Capital Energy Maintenance Total Cost Ratio
System 1,163 =1
Proposed 500 69 594 1,163 1
System

Groundwater 1,500 124 1,188 2,812 24
Mixing

Land 2,600 189 3,167 5,956 5.1
Application _

Mechanical 4,200 2,820 1,583 8,603 7.4
Chilling

Zero Liquid 16,750 5,295 31,530 53,575 46.1
Discharge

Air 36,500 63,337 1,583 101,420 87.2
Cooling

*Cost information was provided by David Evans and Associates in the Port of St.

Helens permit application. Conversion to present worth values by DEQ staff.

Table 14-B
Present Worth Values for Energy and Total Costs
Alternative Treatment Systems
(Costs in thousands of dollars, discount rate of 4%)

Alternative Energy Total Energy Costs as
System Costs Costs Percent of Total
Proposed 69 1,163 5.93

System

Groundwater 124 2,812 4.41

Mixing

Land 189 5,956 3.17
Application

Mechanical 2,820 8,603 32.78

Chilling

Zero Liquid 5,295 53,575 9.88

Discharge

Air 63,337 101,420 62.45

Cooling

Derived from Table 14-A
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Environmental considerations.
Table 14-C summarizes possible environmental impacts from each system.
Information from this table is summarized below.

Proposed System. There would be no measurable impact in the Columbia River.
The river is water quality limited for temperature and any excess heat load has
some transitional impact. However, the potential impact is not quantifiable and
minor to negligible.

Proposed System plus mitigation. Mitigation would involve tree planting in the
lower Columbia Basin such that there would be no net heat load to the lower-
Columbia River. There would still be a discharged waste load from the Port
Westward facility including a mixing zone for chlorine,

Proposed System plus heat exchanger. A heat exchanger would be added to the
system after the cooling towers to further decrease the temperature of the discharge.
Mitigation could be added to this modification. In this case there would be no net
heat load to the river and no measurable impact in the river.

Ground Water Mixing. With ground water mixing there would be no temperature
impact in the Columbia River. Ground water would be pumped and mixed to
assure that the temperature criteria would be met at the end of the pipe. There
would not be any measurable impact from other pollutants and probably a
negligible adverse impact in the river. The mixing zone would still be required for
chlorine. This mixing zone would be larger than that for the proposed system
because of cooler water for mixing and larger volume of discharge. This alternative
requires a secure and predictable quantity of ground water, however, the reliability
of the deep aquifer is unknown. Use of ground water for dilution could reduce the
availability for other potential uses such as drinking water or irrigation. In addition,
this would be a seasonal (summer) system only. A mixing zone would be needed
for the heat load and chlorine during the rest of the year, same as the proposed
system. The cost is 2.4 times greater than proposed system.

Land Application. There would be no impact in the Columbia River. This
alternative would require an estimated 1000 acres of cropland land for 40 years.
The ability to secure cropland is not known. This alternative may impact other
water bodies due to poor soils including low percolation, high ground water table
and poor soil characteristics which may result in runoff from site. In addition, this
would be a seasonal (summer) system only. A mixing zene would be needed for the
heat load and probably chlorine during the rest of the year, same as the proposed
system. The cost is 5.1 times greater than proposed system.

Mechanical Chilling. There would be no temperature impact in the Columbia
River. This alternative can meet temperature criteria at end-of-pipe. There would
not be any measurable impact from other pollutants and probably a negligible
adverse impact in the river. The mixing zone would be larger than that for the
proposed system because of cooler water for mixing. This system would produce a
great deal of noise, and would transfer heat to the air. In addition, this would be a
seasonal (summer) system only. A mixing zone would be needed for the heat load
and probably chlorine during the rest of the year, same as the proposed system.

The energy cost is 33 percent of total pollution control costs. Total cost is about 7.4
times greater than proposed system.
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e Zero Ligquid Discharge. There would be no impact in the Columbia River. This

system would significantly impact landfill space by producing up to 28 tons solid
waste daily. The system produces substantial noise from operation. Increased
truck traffic (to haul out the waste) may add to noise, air pollution and congestion.
The system would transfer heat to air, and would be very energy consumptive. In
addition, this would be a seasonal (summer) system only. A mixing zone would be
needed for the heat load and probably chlotine during the rest of the year, same as
the proposed system. The cost is about 46 times greater than the proposed system.
e Air cooling. Air cooling would have a negligible impact in the Columbia River. A
general permit may be required for a small amount of boiler blow down waste.
This system would add a great deal of noise, transfer substantial heat to air, and
would be extremely energy consumptive. The cost is very high, about 87 times
greater than the proposed system.

Table 14-C
Environmental Considerations—Alternative Treatment Systems

Treatment Impact en Columbia River Impact on Other Media
Alternative
Proposed *Excess thermal load to River—waorst case of 7.0 ¢.f5. and 86° F, *No Impact
System—Cooling *Discharge of toxic compounds (DDT, PCB, arsenic, chlorine)
Towers and cencentrated during the cooling process in concentrations greater
Mixing Zone than now found in river.

*No measurable increase in temperature (less thar 0.25° F increase) at

edge of small mixing zone.

*No increase in toxics concentration at edge of a mixing zone.

*No acute toxicity within mixing zone; no chronic toxicity at edge of

mixing zone,

#No demonstrable impairtnent of identified beneficial uses.

*Some theoretical impact with any new discharge to a water guality

limited stream, but minor or negligible.
Proposed System *Proposed discharge would have same impact on river at discharge *No impact
Plus Mitigation point as proposed system*Mitigation would reduce heat toad

elsewhere in basin such that net increase is zero—should reduce

temperature in basin,
Proposed System *Substantially less thermal load te river than proposed system— *No impact

*Contrasting soil materials could result discharge to wetlands or other
water bedies.

*Poor percolation of soils and high ground water table must be
considered in developing loading rates.

Pius Heat perhaps meet temperature criteria at end-of-pipe.
Exchanger *No increase in ioxics concentrations at edge of mixing zone,
*No impairment of beneficial uses,
Ground Water *No excess thermal load te river (above 20 degrees)—can meet *Largs volume of ground water
Mixing temperature criteria at end of pipe *Mixing zons may be required to required may preclude other
provide dilution potential uses of ground water. .
for choring, *Assurnes sufficient ground water is
¥ arger voiume of discharge may require larger mixing zone than available—reliability of deep aquifer
required under proposed systein. is unknown.
*Ng acute toxicify within mixing zone; no chronic toxicity at edge of | *Pumping will use substantial
zZone. energy—will preclude other eniergy
*No impairment of beneficial uses. uses.
*Ground water mixing is seasonal (sumitner) system
only. Would need mixing zone for heat load and
chlorine during rest of year, same as proposed
system,
Land Application *No impact if irrigation water can be applied at agronomic rates. *No contamination of seils expected.

#1000 acres of cropland needed for 40
year life of facilities. Acreage
available about 4 mifes from Port
Westward.
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Treatment Impact on Columbia River Impact on Other Media
Alternative
*Land application is seasonal (summer) system only. Would nsed *40 year present worth cost about 5.1
mixing zone for heat load and chlorine during rest of year, same as times greater than preposed system.
proposed system,

Mechanical *No excess thermal load to river(above 20 degrees}—can meet *Mechanical chillers would add

Chilling femperature criteria at end of pipe. noise, Mitigation may be required.

*Mixing zone still required to provide dilution of toxic pollutants *Substantial heat transfer to air—air
(DDT, PCB, arsenic, chlorine) in concentrations greater than now quality rules would not be violated.
found in river, *Very energy consumptive.

*A cooler discharge may require a larger mixing zone than required

under the proposed system.

*No increase in toxics concentration at edge of a mixing zone.

*No acyte toxicity within mixing zone; no chronic toxicity at edge of

mixing zone.

¥No impairment of beneficial uses,

*Some adverse impact from toxics discharges, not measurable, but

believed to be negligible.

#*Mechanical chilling is seasonal {sutnmer) systemn only. Would need

mixing zone for heat load and chlerine during rest of year, same as

proposed system. )

Zero Liquid *No impact——no discharge to river during summer. *Substantial heat transfer to air—air
{ Discharge *Zero liquid discharge is seasonal (summer) system only, Would quality rules would not be violated.
: need mixing zone for heat load and chlorine during rest of year, same | *Increased truck traffic adds to air

as proposed system. pollution.

*Requires adequate landfill space-—up
t0 28 tons solid waste produced
daily.

*Very energy consumptive.

Air Cooling *No impact—no process waste water discharge *Substantial heat transfer to air—air

to river year round. quality rules would not be violated.
*May be discharge of small amount boiler blow *Would add a great deal of noise—
down waste—would require general permit, mitigation may be required.

*Extremely energy consumptive.

Affordability.

Appendix E of the Department’s antidegradation guidance is intended to provide
information on affordability. Affordability attempts to determine what range of
pollution control costs are affordable and therefore can be implemented.

Table 14-D contains estimates of potential net return on investment, and on pollution
control costs as a percentage of investment, Department staff does not have detailed
information on the three facilities expected incomes, expenses, taxes or profits.
Estimates are based on a three to five percent return on investments.

This first column in Table 14-D is simply the present worth value of pollution control

costs as a percent of total investment. The total present worth value of pollution control
costs for the proposed system is $1.163 million, and the total investment is estimated at
$915 million. The pollution control costs as a percent of investment then is $1.163
million divided by $915 million which equals 0.13 percent.

The second two columns in Table 14-D relate annual costs to estimated annual net
return. A 3 percent and a 5 percent annual net return were assumed. The annual costs
were then calculated as a percent of annual net return for each treatment system. For
example, annual pollution control costs were estimated to be about $73,000 for the
proposed system. The net return is assumed to be 3% of net investment or $27.15
million. Annual pollution control costs as a percent of net return is then 0.3 percent.
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. Table 14-D
Poliution Control Costs as Percent of Total Investment
Alternative Treatment Systems
Alternative Pollation Control Annual Pollution Control Cost
System Costs as Percent of as Percent of Estimated Annual
Investment Net Return on Private Investment
3% return 5% return
Proposed 0.13 0.3 0.2
System _
Ground 0.31 0.7 0.4
water
Mixing
Land 0.65 14 0.8
Applica-
tion
Mecha- 0.94 2.1 1.2
nical
Chilling
Zero 5.86 11.8 7.1
Liquid
Discharge
Air 11.08 21.0 12.6
Cooling

23.

*Investment and cost information provided by David Evans and Associates in
Memorandum “Additional Information Regarding the Port of St. Helens,” and “Port of
St. Helens Industrial Outfall National Pollutant Discharge Elimination System
(NPDES) Permit Application.” Department staff converted the basic information to
total present worth costs and annual costs.

Conclusions.

All the treatment systems evaluated are technically and economically feasible. Costs
vary substantially. This may influence company decisions as to whether or not to build
facilities. Environmental costs are difficult to quantify objectively. There is no
substantive benefit to water quality for alternatives beyond the proposed system with
mitigation and heat exchanger.

0OAR 340-041-0026(3)(b)(B) of the Water Quality Limited Waters Policy requires
the Department to consider the economic effects of the proposed activity, which in
this context consists of determining if the social and economic benefits of the
activity outweigh the environmental costs of allowing a lowering of water quality.
Do the social and economic benefits outweigh the environmental costs of lowering
the water quality? Yes.
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Please provide basis for conclusion. Go the Step 24,

This section enumerates the benefits from the proposed project and the

environmental costs of the project within the context of whether lowering of water
guality is necessary and important. “Necessary means that the same social and
economic benefits cannot be achieved with some other approach and “important”
means that the value of the social and economic benefits due to lowering water quality
is greater than the environmental costs of lowering water quality.

OAR 340-041-0026(3)(b)(B) requires a review of the economic benefit associated with
an increased loading, to the extent the loading uses assimilative capacity of the

stream. The benefit of this increased loading is then compared with benefits to in-
stream uses of that assimilative capacity, and with potential future beneficial use of the
assimilative capacity. If the benefit of the increased loading is greater than the above
two uses of the assimilative capacity, the project meets antidegradation requirements of
the rule.

Benefits of proposed Port Westward development.

A brief review of the Columbia County economy is presented below followed by
An enumeration of project benefits. An understanding of the current economic
situation is necessary to realize the importance of the benefits.

Columbia County Fconomy. The Columbia County economy is perhaps atypical of
most Oregon counties because more than half the County workers commute to jobs '
outside the county. According to census data, 21,525 residents in year 2000 were
employed but there were only 9,330 jobs in the County. This means that about 57
percent of those employed in the County commute outside the County to work. Many
of these workers commute to the Portland metropolitan area and some commute to the
Longview-Kelso area. The weak economy in these areas has directly affected
Columbia County business and employment.

Census information suggests that cconomic conditions in the County in year 2000 were
similar to the rest of the State. In this year the Columbia County unemployment rate
was 5.1 percent compared to 4.9 percent for the entire State, per capita income was
$26,027 in the County compared to the State average of $27,649, and median
household income in the County was $45, 797 compared to $40,916 in the entire State.
Information from the PSU Center for Population Research and Census shows that
population growth in Columbia County from 1990-2001 was 18 percent. During the
same period statewide population growth was 22 percent,

Beginning in late year 2000 the Columbia County economy experienced a downturn
which has continued through year 2002. The shutdown of the Trojan Nuclear Power
Plant cost about 800 jobs, and many of these jobs were held by residents in the northern
part of the County, mainly in the Rainer and Clatskanic areas. Partially offsetting this
was some added employment when US Gypsum recently opened a plant in Rainier
adding about 150 jobs.
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Table 15-A below shows unemployment rates for the County, the State, and nearby
areas
from year 2000 through August 2002.

Table 15-A
Selected Area Unemployment
July August
2000 2001 2002 2002

Columbia 5.1 7.8 87 8.2
County

Clatsop 4.6 5.2 52 3.8
County

Portland 4.0 59 7.5 © 63
Area

Oregon 4.9 6.3 7.0 6.7

*Oregon Labor Market Information Systems data from Oregon Employment
Department, and information from Al Stoebig, reg:onal economist for northwest region,
Oregon Employment Department.

Oregon Employment Department data in Table 15-A shows that the Columbia County
unemployment rates are substantially higher than unemployment rates for the entire
State or for the Portland Metropolitan Area. However, the trend is similar to the
Portland area and the State. The Employment Department’s regional economist
believes that the higher unemployment rate is due to the relative isolation and rural
nature of the northern part of Columbia County. In August 2002, the 8.2 percent
County unemployment rate was fifth highest among Oregon counties.

The Employment Department does not keep statistics for northern Columbia County
but the rate is believed to be much higher there than that for the southern part of the
County which is directly tied to the Portland metropolitan area. This is attributed to the
severe job losses from the Trojan Nuclear Power Plant shutdown and economic
conditions in Longview-Kelso area in Washington. (Al Stoebig, Oregon Employment
Department) The unemployment rate in adjacent Clatsop County, also isolated and
rural, is much lower than Columbia County because much of the Clatsop County
employment is tied to the pulp and paper mill at Wauna which has not experienced
cutbacks.

The recent unemployment drop in Columbia County, 8.7 percent in July to 8.2 percent
in August is very similar to the unemployment drop in the Portland metropolitan area,
7.5 percent in July to 6.3 percent in August. It appears that continued reductions in
County unempioyment will depend on the performance of the entire area and
particularly the “high tech” sector of the Portland area economy.

The Oregon Economic and Community Development Department prepares an index of
socioeconomic distress in the 240 communities and 36 counties in Oregon. The index
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is compiled from eight indicators including unemployment rate, employment change,
per capita personal income, average pay per worker, population change, percent of
population receiving unemployment insurance benefits, industrial diversity based on
distribution of employment by industry, and percent of families in poverty. The actual
index of distress is an average of the eight indicators, The Statewide index value is set
at 1.0. An index value of 1.20 qualifies a county for listing as distressed. For
communities the index value is 1.25. The Columbia County index value is 1.05, and
the Clatsop County value is 1.09.

There are several distressed communities in Columbia C'ounty, and all of these
are located in rural parts of the county, including Clatskanie (1.28) , Prescott (1.54),
Rainier (1.32) and Vernonia (1.35).

Population and index values for three Columbia County cities and several other
communities in the State are presented in Table 15-B. These communities were
selected based on populations similar to the three Columbia County cities and located
within counties that are not listed as distressed. The index values suggest that many
Oregon rural communities are distressed, including those in northern Columbia

County.
Table 15-B
Selected Distressed Cities—Oregon
City Year 2001 Index Value
Population

(Columbia County)

Clatskanie 1530 1.28

Prescott 63 1.54
- Rainier 1690 1.32

Vernonia 2220 . 1.35

{Other communities

with simjlar

populations) ‘

Brownsville 1460 1.37

Elgin 1660 1.56

Gold Beach 1920 1.41

Lafayette 2,600 1.29

Mill City 1550 1.54

Rogue River 1860 1.55

Stanfield 1980 1.53

Turner 1340 1.38

*Qregon Economic and Community Development Department, Distressed Areas and
Associated Index Values, Year 2001 Population from PSU Center for Population
Research and Census.
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Project benefits. Project benefits relating to energy, tax revenues, jobs and payrolls
are enumerated below.

Energy. The Port Westward project will increase electrical power generation by
about 1,170 megawatts—according to the Port of St. Helens permit application, this
is 4.7 percent of the projected year 2005 need for an additional 25,000 megawatts in
the regions that make up the Western Systems Coordinating Councit (WSSC).

Tax revenues. According to information supplied by Tom Fuller, consultant to the
Columbia County, with assistance from the Columbia County Assessor’s Office,
the Port Westward project will generate increased property tax revenues estimated
to be about $98 million during the 40 year expected life of the three proposed
facilities. By year 2012 the tax burden of the three companies locating at Port
Westward will be greater than 20 percent of County’s current tax base, Some of the
increased tax revenues will go to specific items such as County Sheriff’s office,
local road improvements and the Clatskanie Rural Fire Department. Other
revenues will be used to help pay for the entire range of services that county
government provides for its citizens.

Temporary jobs. The Port Westward development will create about 900
construction jobs for 18-24 months. The increased jobs will have a positive
temporary affect by increasing employment, reducing unemployment, increasing
payrolls and increasing spending on businesses in Columbia County. Although
some of these jobs will be held by persons residing outside the County, it is
anticipated that County residents, particularly northern County residents will hold
many of the jobs as well.

Permanent jobs. Due to the proximity to the Trojan Nuclear Power Plant,

Northern Columbia county now has a well trained labor force that can perform
utility jobs. This increases the likelihood that residents now living in the County
and particularly the northern part of the County will qualify for and secure many of
these jobs. This will have a direct and positive impact on increased employment
and reduced unemployment in this area.

About 123 permanent jobs are anticipated at the three companies. Payrolls from
these jobs will result in increased expenditures in Columbia County, ultimately
resulting in additional jobs. The affect of new jobs in creating additional jobs is
known as the employment multiplier. The Oregon Labor Department has estimated
the employment multiplier to be about 1.90. The total number of jobs created by
the three facilities will be about 234.

Table 15-C relates expected new employment to total employment. The employment
numbers are estimates for year 2000 based on data from the US Census Bureau.

The intent of the table is to show the impact of additional employment resulting from
the Port Westward development. The data in the table suggest that total employment
could increase as much as 1.1 percent and employment within the County could
increase as much as 2.5 percent. If all the new jobs were held by Clatskanie
residents, employment in Clatskanie could increase by about 33 percent. Although
this is unlikely, the table does demonstrate that new employment generated by the
Port Westward development would likely have a positive affect on Clatskanie and
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northern Columbia County.

Table 15-C
Impact of Port Westward Development on Permanent Employment

Employment Higher Employment Percentage

Employed Estimates with Port Westward Increase in
Development Employment

Total 21,625 21,859 1.1
Employed
Employed in
Columbia 9,330 9564 2.5
County
Empl_dyed in

Clatskanie 700 934 33

*Year 2000 Census data, and information provided by David Evans and Associates.

Payrolls. Estimates of payrolls from anticipated new jobs depends on many factors
including types of jobs, company benefits such as health insurance, local labor
markets, information provided by companies and many economic indicators.
Department staff have made estimates based on available census and Oregon Labor
Department data, and information submitted by the Port’s consultants pertaining to
types of jobs.

The new construction job payrolls are expected to range from about $40,000 to
$75,000 annually. This is based on estimates of hourly wages ranging from $15 per
hour to close to $30 per hour, plus fringe benefits such as health insurance. This
estimate would result in estimated payrolls of $63 million to $118 million. A
substantial amount of this payroll would be spent in businesses in northern
Columbia County

The estimated 123 new positions will result in additional payrolls available for
spending in Columbia County. The average annual Columbia County payroll,
based on census and Oregon Department of Labor data, is $29,054. The
Department staff evaluated all payroll information submitted by the consultant plus
available census data and Oregon Labor Department data and estimated a payroll of
$8.1 million with an average payroll of $66,000.

A payroll of $8.1 million or higher would have a positive impact on Columbia
County businesses. Because business spending generates additional spending there
would be a business multiplier effect. The business multiplier is estimated to 1.37
times each dollar spent in Columbia County businesses. This would result in
additional new jobs and increased payrolls. The ultimate payroll and spending
impact is estimated to be about $11.1 million.
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Project Costs.

In the context of benefits compared with costs, the relevant costs include lowering
of water quality, higher cost of a proposed alternative relative to other alternatives
evaluated, environmental impacts of the proposed system compared to other
alternatives, and loss of assimilative capacity. These critical cost components are
reviewed below.

Lowering of water quality. The proposed system will result in no lowering of water
quality for the water quality limited parameters. However, temperature remains a
critical issue. Any discharge has the theoretical potential to impair use,

Cost of proposed system compared to other alternatives. The proposed system,
the proposed system with modifications, and five alternatives were reviewed in
section 22. Based this review it is concluded the proposed system with the addition
of a heat exchanger and mitigation is the most cost effective treatment system. The
costs for the alternative systems range from 2.4 to 87.2 times more expensive than
the proposed system over the expected 40 year life of the facilities.

Environmental impact of proposed system compared to other alternatives. The
proposed system with the addition of a heat exchanger and mitigation is the most
environmentally sound treatment system, has negligible to no impact in the
Columbia River, has no impact on other environmental media, and results in a net
environmental gain, that is, the thermal load to the lower Columbia River would
actually be reduced.

The proposed system with mitigation meets all requirements in the Department’s
antidegradation guidance. There will be no lowering of water quality, water quality
standards will be met, and beneficial uses will be protected. The proposed system is
consistent with Commission policy on temperature, best management practices,
mitigation and reversing the warming trend in water quality limited streams.

The alternative systems cannot meet the combination of no impact to the Columbia
River, no impact on other environmental media and a net environmental gain.

Loss of assimilative capacity. The proposed system has virtually no impact on
the assimilative capacity of the Columbia River, consequently there is no cost impact.

Conclusions.

e The same socioeconomic benefits that are gained from the proposed project cannot
be achieved by use of an alternative. The proposed project will result in substantial
net economic benefits to northern Columbia County and it is cost effective relative
to the alternatives.
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The economic benefits of lowering water quality outweigh the environmental costs.
The proposed project does not lower water quality and the project does not incur
environmental costs. '

The economic benefits of the proposed project are greater than the costs associated
with lost assimilative capacity. The economic benefits to northern Columbia
County are substantial. There is an economic benefit associated with selection of
the most cost effective system. There is an economic benefit associated with net
environmental gain. There is no lost assimilative capacity in the Columbia River.

24. Based on the Antidegradation review, the Department makes the followmg specific

findings for EQC consideration:

‘The proposed system meets the requirements of OAR340-041-0026 (3)(a)(A).

“The new or increased discharged load would not cause water quality standards to
be violated.”

The proposed system meets the requirements of OAR 340-41-0026 (3) (a) (B).
“The new or increased discharged load would not unacceptably threaten or impair
any recognized beneficial use.”

The proposed system meets the requirements for water bodies water-quality
limited for temperature as specified under OAR 340-041-0026 (3)(a)(D) and (F)
of the Water Quality Limited Waters Policy.

The proposed system meets the requirements for water bodies designated water-
quality limited for bacteria as specified under OAR 340-041-0026(3)(a)(D) of the

water quality limited waters policy.

The proposed system, as an essential component of the Port Westward
development, will have a very positive and permanent impact on the Columbia
County economy, particularly the economy in northern Columbia County.

The proposed system, including a heat exchanger and with mitigation, is the most
cost effective and environmentally sound system evaluated, and it is the one system

that will produce a net benefit to the environment.

The proposed system meet the requirements of OAR 340-041-0026(3)(b)(A)

Env1ronmental Effects Criteria and (B) Economic Effects Criteria.
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On the basis of the Antidegradation review, including the specific findings enumerated
above, the following is recommended:

X Proceed with Application to Interagency Coordination and Public

Comment Phase.
Action Approved
Section: Water Quality Source Control Section
Review Prepared By: Thomas J Lucas
Phone: 503-229-5273
Date Prepared: October 10, 2002.
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State of Oregon
Department of Environmental Quality Memorandum

Date: 12 January 2003
To: Port of St. Helens, File #111746

From: Elliot Zais, Senior Environmental Engineer
NWR, Source Control Section, 503/229-5292

Subject: Response to Comments for Port of St. Helens Port Westward NPDES Permit -

I. INTRODUCTION

The Department held a public hearing in Clatskanie on 18 November 2002. The Public Notice
for the hearing is attached to this document. Comments were received on both the anti-degration
findings and the proposed permit. Five people spoke in favor of the proposed permit and
positive anti-degradation findings. One person representing the Columbia Riverkeeper raised
several technical and legal concerns. In addition, the Department received extensive written
comment during the comment period.

The Commission is being asked by the Department to make anti-degradation findings for the
proposed Port of St. Helens wastewater facility discharge. The purpose of this report is to
summarize the comments presented to the Department regarding the anti-degradation findings
and the proposed permit and to present the Department’s responses to support the Commission’s
findings and the Department’s changes in the draft permit. This report is organized in such a way
as to provide the Commission a summary of the comment received on each anti-degradation
finding followed by the Department’s detailed response. Next, the report will provide a general
summary of the comments received on the draft permit followed by the Department’s general
response. Finally, the report will provide the written comments received on the draft permit.

II. ANTI-DEGRADATION

In order for the Department to proceed with a permit, the Commission must make the specific
anti-degradation findings contained in OAR 340-041-0026(3)(a) as described below. The new
discharge load:

(A) Will not cause water quality standards to be violated;

(B) Will not unacceptably threaten or impair any recognized beneficial use;

(C) Does not generate increased pollutant loads related to the water quality limited status
of the Columbia River;
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(D)-(H) Meets specific rules for when a proposed new thermal load can be allowed to a
stream water quality limited for temperature;

(I) Meets the requirements for bacteria management plans; and

(J) Is consistent with land use law.

The anti-degradation policy further recognizes that unused assimilative capacity is a valuable
resource. In addition to the findings above, the Commission must consider specific
environmental and economic effects criteria (OAR 340-041-0026(3 }(b)(A-B).

When the Department started the review of the proposed permit the Columbia River was water
quality limited for dissolved oxygen, pH, total dissolved gas, arsenic, DD'T/DDE, PCBs, dioxin,
temperature, and bacteria. The Department has since completed an update of the 303d list defining
what parameters the river is water quality limited for and submitted the list to USEPA. EPA has
not completed their review of the 303(d) list. The new list for the stream segment around Port
Westward includes arsenic, DDE, PCBs, and temperature. The river remains water quality limited
for TDG and dioxin although these parameters are not on the 303(d) since total maximum daily
loads (TMDLs) have been established. The anti-degradation rules are directly related to the water
quality limited status of the river. Many of the comments received were related to the findings of
water quality limited status in section C and for temperature in sections D through H of the rules.
The issues are summarized as they are related to specific sections of the rule.

1. Comments Regarding Anti-degradation finding QAR 340-041-0026(3)(a)}(A)

The rule states that, “The new or increased discharged load would not cause water quality
standards to be violated”.

Comments:

Nina Bell of Northwest Environmental Advocates (NWEA) cited a NOAA document which
concluded that NOAA cannot fully evaluate the individual and additive effects of multiple toxic
pollutants on salmonids and concluded that the Department cannot as well. NWEA also noted
concern with the influence of low dissolved oxygen on the toxicity of pollutants. The commenter
(Bell) also stated that “the Department must use current information (i.e. of numerous studies) on
sub-lethal effects of toxic contaminants on human and wildlife health” and that “the Department
has an obligation to apply the results of all of them.” Comments questioned the possibility of
synergism of multiple toxics and the possible creation of chlorinated organics. Comments
concluded that the Department cannot find that the proposed discharge complies with the
narrative standard for toxics. '
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Department’s Response:

The NOAA document cited by NWEA is a Preliminary Natural Resource Survey, Findings of Fact,
Lower Willamette River. The reach of concern in this survey is from RM 3.5 to RM 6.5, which is
called Portland Harbor. The Department agrees that we have not done a more complete evaluation
of the individual and additive effects of multiple toxic pollutants on salmonids than NOAA.
However, we have carefully looked at water quality data and have found nothing to indicate that
the proposed facility’s discharge has a reasonable potential to cause further impairment of
beneficial uses. Decisions must be made based on the current state of knowledge with cautiously
selected margins of safety.

We.do not have evidence that there will be any high or even moderate concentrations of multiple
toxics in the proposed mixing zone nor that there will be any substantive synergistic toxic effects of
concern. A possible permit monitoring requirement to test for such effects would be Whole
Effluent Toxicity (WET) testing. However, the information presented in the permit application,
comments, and reports does not support a requirement for WET testing. Chlorinated organics
could conceivably be formed, but there is no evidence that they will be to any extent that would
violate water quality standards. Furthermore, the proposed concentration of chlorine discharged
will be low, so any compounds formed would also be at low concentration. The concentrations of
oxygen are not below standards. There does not appear to be a reason to believe that increased
toxicity due to low oxygen will cause impairment or violate the narrative standard. Therefore the
Department disagrees that the narrative toxic criteria will be violated.

2. Comments regarding Anti-degradation finding OAR 340-041-0026(3)(a)(B)

This rule states that the Commission must find that, “The new or increased discharged load
would not unacceptably threaten or impair any recognized beneficial uses.”

Comments:

Many of the commenters were concerned about threatening or impairing beneficial uses by
allowing the discharge of heated water and by allowing the discharge of toxics. Much emphasis
was placed on the 68 °F temperature criterion as not being sufficiently protective of salmonids.
Brent Foster of the Columbia Riverkeeper asked why temperature limits were not required for
June and October when the river exceeds 64°F. Several comments suggested that 64°F was more
protective for salinonids rearing than the 68°F criteria. Another commenter (Bell) stated that the
Department has not identified uses and made finding concerning the protection of “all existing
beneficial uses.” In a similar comment Bell also questioned if the outfall was placed in cold
water refugia and whether the discharge would impair the biological integrity of threatened and
endangered salmonids. Foster stated that the Department appears to assert in the permit
evaluation report that it does not have a responsibility to consider whether the permit will
actually protect beneficial uses independent of ensuring compliance with numeric temperature
standards.
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Other commenters noted that substantial scientific information has been presented by the project
consultants and reviewed by the Department to show the potential impacts are negligible.

Department’s Response:

The Department disagrees that we did not assess whether beneficial uses would be protected. We
believe we addressed protection of uses through evaluation of near and farfield impacts. The
standards and beneficial uses for this section of river are well documented, appropriately, in
existing administrative rules. The Department analyses, and those of the consultants, are cited in
the permit evaluation report. These analyses describe the potential impact on uses and were
available during the public comment period.

The Department does not believe that the discharge will threaten or impact beneficial uses.

The Department’s review summarizes and cites the scientific literature used to evaluate the
potential impact of the discharge to fish and aquatic life. The Department’s conclusion after
extensive analysis of this information is that beneficial uses will not be threatened or impaired.

The Department reviewed and applied several metrics and endpoints for the impact on fish
related to the temperature discharge. For the conditions where a salmonid may encounter hot
water in a mixing zone, the Department evaluated the potential for thermal shock in addition to
more chronic exposure thresholds. We evaluated the impact of location of the discharge and size
of the mixing zone on salmonids at various life stages. These evaluations are presented in the
Permit Evaluation Repott and supporting documents. The Departments analysis as presented in the
fish literature review (Attachment F, EQC, January 30-31, 2003, Agenda Item G). demonstrated
that that the outfall will not impair cold water refugia or impair threatened and endangered species.
No information has been presented to indicate that the analyses and conclusions are inappropriate.

The Department specifically reviewed the potential effects of acute exposure to thermal discharge.
Acute response is a function of temperature change, time of exposure, acclimation temperature, and
many other factors, The USEPA Region 10 in their draft EPA Region 10 Guidance for Pacific
Northwest State and Tribal Temperature Water Quality Standards (October 10, 2002, 2™ Public
Review Draft) suggests that mixing zones could be limited such that salmonids are not exposed for
more than 10 seconds to 32 °C which can cause lethality, as shown in the table below from
McCuliough (Tssue Paper 5, EPA-910-D-01-005, May 2001). The table shows time to 50 percent
lethality as a function of temperature. Based on an extensive literature review, we based our
assessment on a more conservative endpoint of equilibrium loss which has been called “ecological
death.”. Acute response is often identified with the LCsy value which is the lowest concentration
where 50 percent of the subjects die or the incipient lethal concentration where individuals start to
die. Although the LCsq is equivalent to the acute toxicity, the Department believes it more
appropriate to apply a more sensitive endpoint where equilibrium loss may result in predation or
other forms of mortality. This could take place in several seconds at 30 °C to fish acclimated at 64
°F depending on the factors above. Coutant, cited in the Department’s literature review, used a
dose-response approach for thermal effects on fish and noted a 2 °C margin of safety between
ecological death and observed death.
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Time to LTsq, Temperature, °C
(Acclimated < 12°C)

1 second 34.32

30 seconds 30.42

1 minute 29.62

60 minutes 24.99

120 minutes 242

The potential impact of a thermal discharge on aquatic life depends in part on the effluent
temperature and how rapidly the effluent mixes with the receiving water. The Port has proposed
32 °C as a maximum discharge temperature when averaged over 2 hours. On rare occasions, the
power generating plants may experience an excursion above that temperature. If such excursions
- occur, they will be brief, When discharge from a plant is above 32 °C, it will be mixed with
other discharges and will result in a combined discharge temperature that is much lower than that
of the individual plant. When discharged, the heated water will be rapidly mixed with river
water. The Department applied the methods recommended by USEPA mixing zone guidance to
determine that aquatic organisms that encounter the heated water as it mixes in the plume will
not be exposed to temperatures high enough for a long enough time to result in risk of
impairment.

Plant operations would also act to reduce the risk of elevated temperature. At the PGE Port
Westward generating plant, if the cooling tower temperatures were to become elevated, there
would be a corresponding backing down of load (power generation). It is a typical summer time
operation of a plant cooled by a cooling tower to lower its power level and thus its heat load to
maintain proper vacuum in its condenser. If the rise in temperature is not handled by lowering
load, the plant will automatically trip to shut down in order to remove the heat source going to
the cooling tower. Failure of the cooling tower (fans or pumps failing) will cause the same trip.
Moreover, the cooling tower blowdown goes to the settling ponds (one million gallons) prior to
discharge, so an instantancous overheated discharge to the Port system is not expected to occur.
The Summit Westward plant will operate in much the same fashion. The Cascade Grain (C-G)
plant is not expected to have any significant instantaneous spikes, because their outfall
temperature is directly tied to outside temperature. Since C-G will operate continuously, its
discharge temperatures are expected to be very stable. The addition of a influent/effluent heat
exchanger would also act to reduce thermal peaks and reduce effluent variability.
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The permit will require that the thermal limits be achieved and the heat exchangers operated
when the river temperature is greater than 64 °F. This modification will not require significant

additional operational cost. The time period for application of thermal limits was derived for
periods when the
river exceeded the
68 °F criterion.
There will be
periods when the
river exceeds 64°F
but is below the
water quality
criteria of 68°F.
From historical and
simulated data the
river can be
expected to go
above 64 °F
sometime between -
early June (9th) and mid July (1 Sth) The river may remain above 64 °F until mid September
(13™) or early October (6™). The discharge should not have any problem achieving the thermal
wasteload allocations during the months of June and October as well. Additionally, operation of
the heat exchanger will be expected to significantly cool effluent temperature. The heat
exchangers need maintenance which may limit continued operation. The permit will require the
operation of the heat exchangers from June 1 through October 15.

The Department’s analysis was not dependent upon an assumption that 68 °F would protect against

all impairment thresholds as implied by Foster’s statement in his section on Heat Discharges. The
analysis reviewed substantive scientific literature relating heat exposure to use protection. The
analysis recognized that the Columbia River near the outfall would be expected to exceed 68°F at
times during the summer, that warm temperature may occur in the mixing zone, and that
substantive scientific literature is available for evaluating the impact of temperature on fish and
aquatic life. The Department’s permit review documents, the technical documents for the
development of the temperature standard, and other documents summarize available scientific
literature and the impairment thresholds for salmonids that occur above 64 °F. However, the state
‘water quality temperature criterion for the Columbia River is 68 °F. This criterion was not
changed during the last triennial standards review. Therefore, the Department applied 68 °F as
the applicable criterion. Neither the 64 °F or the 68 °F 7-day maximum criteria would be
achievable in the Columbia River. The USEPA draft TMDLs present the most comprehensive
evaluation of the temperature regime in the Columbia River. Under conditions of “site potential”
without human influence the Columbia River would be expected to at times exceed both the
64 °F and the 68 °F criteria. Temperatures during the spring and summer would be expected to
be similar to the currently observed temperatures. The Department’s review of the potential
impact of this thermal load on fish is described in part in our internal document, Literature Review
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of Potential Impact of Thermal Discharge on Salmonid Use developed as part of the permit
evaluation.

The Department did not intend to imply that we do not have a responsibility to protect beneficial
uses. Indeed, one of the explicit goals of the anti-degradation policy is to protect beneficial uses.
Explicit in our anti-degradation policy is the guidance that the Commission may rely upon the
presumption that if the numeric criteria established to protect the beneficial uses are met, then the
beneficial uses they were designed to protect are protected. Clearly the Department went beyond
that presumption in this review, as is appropriate,

No data or information has been provided showing that the proposed discharge would impair a
beneficial use.’

3. Comments:‘sregarding Anti-degradation Finding OAR 34(0-041-0026(3)(a}(C)

This rule states that “The new or increased discharged load shall not be granted if the receiving
stream is classified as water quality limited under OAR 340-041-0006(30)(a) uniess

(1) The pollutant parameters associated with the proposed discharge are unrelated either directly
or indirectly to the parameter(s) causing the receiving stream to violate water quality standards
and being designated water quality limited; or

(i) Total maximum daily loads (TMDLs), waste load allocations (WIL.As) load allocations (LAs),
and the reserve capacity have been established for the water quality limited receiving stream; and
compliance plans under which enforcement action can be taken have been established; and there
will be sufficient reserve capacity to assimilate the increased load under the established TMDL at
the time of discharge; or

(iii) Effective July 1, 1996, in waterbodies designated water-quality limited for dissolved oxygen,
when establishing WLAs under a TMDL for waterbodies meeting the conditions defined in this
rule, the Department may at its discretion provide an allowance for WLAs calculated to result in
no measurable reduction of dissolved oxygen. For this purpose, "no measurable reduction” is
defined as no more than 0.10 mg/L for a single source and no more than 0.20 mg/L for all
anthropogenic activities that influence the water quality limited segment. The allowance applies
for surface water DO criteria and for Intergravel DO if a determination is made that the
conditions are natural. The allowance for WLAs would apply only to surface water 30-day and
seven-day means, and the [GDO action level; or

(iv) Under extraordinary circumstances to solve an existing, immediate, and critical
environmental problem that the Commission or Department may consider a waste load increase
for an existing source on a receiving stream designated water quality limited under OAR 340-
041-0006(30)(a) during the period between the establishment of TMDLs, WLAs and LAs and
their achievement based on the following conditions:

() That TMDLs, WLAs and LAs have been set; and
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(II) That a compliance plan under which enforcement actions can be taken has been established
and is being implemented on schedule; and

(IIT) That an evaluation of the requested increased load shows that this increment of load will not
have an unacceptable temporary or permanent adverse effect on beneficial uses; and

(IV) That any waste load increase granted under subparagraph (iv) of this paragraph is temporary
and does not extend beyond the TMDL. compliance deadline established for the waterbody. If this
action will result in a permanent load increase, the action has to comply with sub-paragraphs (i)
or (ii) of this paragraph.

Comments:

Three commenters (Bell, Foster, and Evan Fidis representing himself) raised this issue asserting
that none of the four circumstances apply because:

i.  The pollutant parameters associated with the proposed discharge are related directly to the
parameter causing the receiving stream to be designated as water quality limited;
ii. A TMDL has not yet been established for the Columbia River;
fii. A TMDL has not been established so the Department can’t establish a WLA to protect
DO; _
iv.  No extraordinary circumstances exist.

Bell stated that “The proposed permit will contribute to violations of dioxin exceedances because
dioxins could be created from the chlorine in the proposed discharge.”

Foster expressed a concern about allowing a discharge which would cause a significant increase
in toxics in the river. He was also concerned about the ability of fish to swim through chlorine
plumes safely and asked what scientific evidence the Department used to show that they could.

Several commenters suggest that the anti-degradation rules preclude a new thermal discharge to a
water quality limited stream.

Department’s Response:

The proposed discharge was evaluated relative to the water quality limited status of the Columbia
River at the time the review started. The Columbia was water quality limited for bacteria, dissolved
oxygen, pH, temperature, total dissolved gas, DDE and DDT, arsenic, PCBs, and dioxin. The
proposed discharge is not expected to have any bacteria load. The discharge will be in deep water
and would not contribute to excess dissolved gas, so total dissolved gas will not be an issue.
Dissolved oxygen, pH, temperature, and toxics (DDT/DDE Arsenic and dioxin) will be discussed
in turn.
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Dissolved oxygen. The Columbia River near the discharge meets the State’s dissolved oxygen
standards and the Department has taken dissolved oxygen off of the new 303(d) list for this
portion of the Columbia River. Even as such, the proposed discharge has no reasonable potential
to cause or contribute to DO violations or concentration reduction.

The Columbia River in the vicinity of Clatskanie, Oregon is not expected to violate the cold-
water minimum dissolved oxygen (DO) water quality criterion of 8.0 mg/l protective of cold
species fish rearing. According to the Department’s review, salmonids can be expected to rear in
the Columbia all year. Because oxygen concentration is dependent on temperature the critical
period for compliance with this criterion is warm weather, low flow conditions occurring in the
mid-July to mid-September period. A survey of known observed data shows that two stations
have routinely collected DO measurements within the Columbia River near Clatskanie:
Columbia River at Beaver Army Terminal (USGS Station 14246900, monthly since 1990) and
Ambient site near Cathlamet Buoy #41 (ODEQ 23800, every two months since 9/2000). Based
on observed data, substantive assimilative capacity for oxygen consuming wastes exists in the
Columbia River within this segment. The USGS station reports no values below DO < 8.0 mg/L
out of 258 observations, and the DEQ station reports no violations out of 9 observations. In
addition, several DEQ CEMAP profiles of DO collected during late summer/early fall in the
Columbia River near Clatskanie showed no violations of the minimum DO criterion.

The Port Westward facility’s discharge will not have a substantive load of oxygen demanding
waste. An analysis performed by the applicant shows that for this discharge to result in a
measurable drop in oxygen, the dilution would need to be less than 46. The drop would occur after
2.7 days. The actual dilution is many thousands of times greater than this. The Department
believes that there is no reasonable potential for the dissolved oxygen water quality criteria to be
violated by the proposed discharge.

Dissolved oxygen in backwater and embayed portions of the Columbia River near Clatskanie
may periodically fall below the cold water minimum criterion during critical summertime
conditions, These excursions are not believed to influence dissolved oxygen concentrations in
the main channel! of the Columbia River or BOD loads carried by the river where mixing
velocities (and thus mechanical reaeration rates) are greater and sediment oxygen demand and
wind sheltering is reduced. In addition, a discharge of a thermal load that does not appreciably
affect far-field temperature in this waterbody is also not expected to influence far-field DO
concentrations in this waterbody.

pH. Available data show that the river does not violate water quality standards for pH near the
outfall. The proposed discharge will not result in a change in pIl, based on carbonate
equilibrium calculations. The discharge has no reasonable potential to cause or contribute to pIf
standard violations. However, the permit will require that the basin standard 6.5 — 8.5 be met at
the end of pipe, until such time as USEPA approves the listing changes.

Toxies. No information has been presented that would suggest the proposed discharge would
cause a violation of the narrative toxic criteria.
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The discharge will not add any histed toxic pollutant load to the Columbia River. The toxic
compounds in the effluent are not from the outside world as described by EPA, but are from the
same water body to which they will be returned. The discharge does not significantly change the
form or impact of these pollutants or create a load increase subject to anti-degradation review., A
load increase would cause the anti-degradation rules to apply. The potential for concentration
occurs due to evaporation of some of the water in the cooling towers. However, the proposed
discharge has no potential to interfere with the attainment or maintenance of water quality
standards and protection of beneficial uses. No reasonable potential exists to cause chronic or
acute toxicity outside the mixing zone or zone of immediate dilution respectively.

The Department has performed a reasonable potential analysis using information supplied by the
applicant and ambient data for the Columbia River collected by the USGS. The applicant supplied
the following estimates for maximum effluent concentrations for metals. These effluent
concentrations were used to determine the reasonable potential for exceedances of chronic or acute
water quality criteria. The Table 20 fresh chronic values are in parentheses. The Table 20 values
have been adjusted to account for water hardness. Zinc — 20 pg/L (63 pg/L), mercury - 0.5 ng/L
(0.012 ug/L), cadmium — 10 pg/L (0.7 pg/L), lead — 10 pg/L (1.5 pg/L), copper — 15 pg/L (7 pg/L).
Zinc meets the chronic standard at the end of the pipe. The other metals easily meet the chronic
standard at the edge of the proposed regulatory mixing zone. A mixing zone has been established
in the schedule A of the permit. Zinc meets the chronic standard in the effluent. The remaining
parameters easily meet criteria at the edge of the mixing zone.

No arsenic, PCBs or pesticides will be used in the industrial processes at this facility. However, the
Department assessed the potential for standards violations, The effluent concentrations of arsenic,
PCBs, and pesticides could be as much as seven times the ambient river concentrations because
some water is evaporated during passage through the facilities. Ambient concentrations for arsenic
range from non-detect to about the detection level of 1 pug/L. See the table below for ambient
concentrations from monitoring done at the USGS water quality station, “14246900” at the Beaver
Army Terminal near Quincy in the immediate vicinity of the Port Westward project.

Beaver Army Terminal Data — Cofumbia River
Parameter Average Concentration
As (dissolved) < 1 ug/l (0.8 pg/t Uncensored data)
Ba (dissolved) 18.36 ug/lL
Cd (dissolved) <1 pa/l
Cr (dissolved) < 5 ug/l
Cu (dissolved) c. 2 ugiL
Fe (dissolved) 25.54 pg/L
Pb (dissolved) <1ug/ll
Ni (dissolved) <1 pag/L
Zn (dissolved) 2.19 ug/L
Hardness = 4.039x50.045/12.2 + 14.43x50.045/20=52.68 mg/L
Dieldrin {dissolved) <0.001 ug/L
Dieldrin {total) <0.0015 pg/l average of 2 samples
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DDE (total) 1 <0.0015 ug/L average of 2 samples
DDT (unfiltered,
recoverabie) <0.0015 pg/l. average of 2 samples

PCB (total) <0.0015 pg/L average of 2 samples

The values in the table for arsenic, PCB, and pesticides were multiplied by seven and compared
below with the Table 20 fresh chronic values in parentheses. Arsenic 5.6 ng/L (48 pg/L for As”
and 190 pg/L. for As™), PCB 0.0105 pg/L (0.014 pg/L), DDT 0.0105 pg/L (0.001 pg/L), DDE
0.0105 (1050 ng/L fresh acute lowest observed effect level) , dieldrin 0.0105 pg/L (0.0019 pg/L).
Where data is below detection levels, the detection level was used. Actual concentrations would be
less. The Department’s assessment is conservative because typically, one-half of the detection level
is used for reasonable potential analyses. A reasonable potential analysis was done to see if there
is reason to believe that water quality standards will be violated. The amount of dilution -
available in the mixing zone and zone of initial dilution assures that all chronic and acute
standards will be met in the mixing zone and the zone of initial dilution, respectively.

The Department evaluated the potential impact of toxics which will be concenirated by evaporation.
For background concentrations in the Columbia data from the USGS water quality station were
used. The Department performed a material balance calculation to determine the potential effects
of these toxics in the effluent stream on concentrations in the river relative to the human health
criteria. We concluded that the effect of any of these pollutants from the discharge is negligible
in comparison to the concentrations already in the river or relative to water quality standards or
risk to beneficial uses. The proposed facility plans to obtain some of their cooling water from an
onsite Ranney well which draws river water from a collector beneath the river. Water from the
Ranney well may have lower concentrations than water from the river making the Departments
assessment presented in the permit evaluation report conservative. The Department believes that
any potential increase in concentration would not influence the ability of any control plan to attain
standards.

The NWEA suggested that chlorine used could create dioxins. The Columbia River has a TMDL
for 2,3,7,8-TCDD (dioxin). The Department disagrees with Bell’s statements pertaining to dioxins.
Dioxins are produced by the incomplete combustion of organic material, e.g., domestic
incineration and combustion processes. They may also be formed during the chlorine bleaching
process used by pulp and paper mills. They also ocecur as a contaminant in the manufacturing
process of certain chlorinated organic chemicals. The Department knows of no. mechanism by
which the chlorine in the proposed discharge could be converted into dioxin. No information was
presented to substantiate a different understanding. '

The Department has not chosen to ignore available information as suggested by one of the
commenters. We used available information and our best judgment to make decisions. The
Department is not required “to apply the results of all of them.” That is an unreasonable and
impossible burden. The Department has used current information to make judgments. The
concerns raised about PAH, pesticides, PCBs, and dioxins are not substantively related to the
proposed discharge. The proposed discharge will not be adding any of these contaminants. They
already exist in the river water. They will be concentrated as the facilities draw water from the river
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and evaporate some of it. In the mixing zone the discharge will be diluted and the concentrations
will decrease again until they are indistinguishable from background concentrations. It is very
unlikely that they will cause any further impairment of beneficial uses. Chlorine and heat will be
added to the discharge by the facilities.

Foster presumed that “The proposed permit would not only increase heat discharges into what is
already a severely overheated system, but it would additionally significantly concentrate a host of
hazardous pollutants including DDE, DDT, and PCBs which already exceed water quality
standards.” He questioned whether the Department could circumvent the anti-degradation analysis
by simply making a big mixing zone. The Department believes the presumption of a significant
increase or significant concentration is wrong and is addressed in the paragraph above. The
Department does agree that it would not be appropriate to establish a large mixing zone to
circumvent anti-degradation findings. The mixing zone is established based on state rules along
with federal guidance. Within the mixing zone, we must show negligible impact on beneficial uses.
We believe that we have. As part of the anti-degradation analysis we must show compliance with
mixing zone standards as well as all other standards including showing that beneficial uses are
protected. '

The question raised about an apparent presumption of maximum swimming speed related to
movement of organisms through the mixing zone appears erroneous. We did not rely on any
assumptions of maximum swimming speed. In response to questions about the scientific
information regarding fish response to chlorine it is discussed in the literature review inciuding the
citations for several specific papers including:

Cherry D.S., S.R. Larrick, J.D. Giattina, J.Cairns Jr., and J.V. Hassel. 1982. Influence of
Temperature Selection Upon the Chlorine Avoidance of Cold-Water and Warmwater
Fishes. Can. J. Fish. Aquat, Sci. 39:162-173.

Giattina J.D., Cherry, D.S., Cairns J. Jr., and S.R. Larrick. 1981. Comparison of Laboratory and
Field Avoidance Behavior of Fish in Heated Chlorinated Water

Meldrim J. W, J.J Gift, and B.R. Petrosky. 1974. The Effect of Temperature and Chemical
Pollutants on the Behavior of Several Estuarine Organisms. Ichtyological Associates.

Sprague, J.R. and D.E. Drury. 1969, Avoidance Reactions of Salmonid Fish to Representative
Pollutants in Advances in Water Pollution Research, Pergamon Press, New York.

QOur assessment on the potential for chlorine to impair beneficial uses was based in part on the
drifting organism method recommended by the USEPA’s Technical Support Document. The
dose response of exposure to chlorine was based on the current State Standard, the USEPA
ambient water quality criteria document for chlorine 1984, and the Ministry of Environment,
Province of British Columbia, ambient water quality criteria for chlorine (1989).

Temperature. The Depattment believes that the permit requirements, temperature effluent limits,
the preparation and implementation of a Temperature Management Plan, and the granting of a
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reasonable mixing zone are consistent with and assure compliance with temperature water quality
standards. OAR 340-041-0026(3)(a)(D-H) provides specific rules and standards for thermal
discharges to streams that are water quality limited for temperature. The only way to read
sections D through H of the rule and for them to have any meaning is that the more explicit rules,
rather than the general rules, are controlling. The proposed thermal discharge complies with the
requirements of D-H including the requirement for no measurable increase in temperature at the
edge of the regulatory mixing zone. Temperature is further discussed below.

4. Comments regarding Anti-degradation Finding OAR 340-041-0026(3)(a)(D-F)

This section of the rules describes the specific procedures and conditions for allowing new or
increased thermal discharges into water quality limited streams. The requirements of these rules are
also used to assure other temperature policies are implemented including the development and
implementation of temperature management plans, mitigation, and reversal of the warming trend.

Comments:

‘Two commenters raised objections about the proposed Temperature Management Plan (TMP).

One commenter (Foster) questioned whether permit terms could be called a TMP. Another
commenter (Bell) stated that the Department had waived certain requirements and has not yet
prepared a TMP for the Columbia Basin and therefore could not make a finding about the impact of
the proposed discharge on temperature in the basin.

One commenter (Foster) stated that water quality standards would be violated because the permit
would allow the addition of heat to a river that already exceeds numeric criteria. Foster also
raised several questions about mitigation ranging from how can permitting the addition of heat to
the Columbia River aid the reversal of the warming trend caused by anthropogenic activities to
what happens if the mitigation doesn’t accomplish what it was intended to do.

Commenters raised questions about mixing zones. They stated that the Department could not allow
mixing zones in water quality limited streams and that the proposed discharge could not meet all
water criteria at the edge of a mixing zone.

- Another commenter (Fidis) stated that the Department should wait until EPA issues a draft TMDL
before proceeding with this permit. The federal regulations do not allow a new source to a 303(d)
listed stream until a TMDL is complete and implementation plan in place. He further said that
EPA is working on the TMDL and the Department cannot be certain when the TMDL will be
done,

Department’s Response:
TMDL Issues. Existing policy, OAR 340-041-0026(3)(a)(D-F), on how to permit new thermal

discharges to a water quality limited stream prior to the issuance of a TMDL has been applied.
There is no substantive benefit to waiting until the TMDL is complete. This source will have no
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measurable influence on the instream temperature outside the mixing zone, or affect the ability of
the TMDL. to meet the numeric criteria, or influence the distribution of WLAs for existing or future
sources.

The Department has done extensive evaluation on the potential impact of point source discharges
on the Columbia River temperature. The draft EPA TMDIL. is consistent with this analysis.
These discharges, as well as all other NPDES thermal discharges to the Columbia River, do not
result in a measurable increase in temperature.  The current draft TMDL waste load allocations
include the proposed discharge, a margin of safety, and an allocation for future growth and
development. The proposed discharge will not influence any upstream or downstream waste load
allocations. There is absolutely no reason to believe that this discharge will conflict with or
impair the ability of a temperature management plan to achieve numeric temperature criteria.

Temperature Management Plans. The applicant submitted a Temperature Management Plan
with the permit application documents. Parts of the Temperature Management Plan are put
directly into the permit to ensure the Temperature Management Plan is implemented. The
Mitigation Plan and Mitigation Agreement required by the permit must be approved as part of the
TMP. Upon approval they will become part of the TMP and be incorporated into the permit. The
Department believes that applicable parts of the TMP should be enforceable and are therefore
incorporated into the permit. This approach is consistent with OAR 340-041-0026(3)(2)(D).

The Department has not waived any TMP requirements. Although OAR 340-41-0026(3)(a}(D)(iv)
does not require that a separate TMP document be prepared, the Department believes it is
appropriate that a separate TMP be developed. The separate TMP can provide substantial detail
not directly included in the permit. Sections of the TMP can be incorporated in an NPDES
permit to assure an appropriate regulatory response if needed. In fact, the applicant prepared and
submitted a Temperature Management Plan which will be revised prior to the January 2003 EQC
meeting to incorporate issues raised during the public comment period. The draft permit did not
postpone the development of a TMP. The permit stated “Upon approval by DEQ these documents
shall become part of an updated Temperature Management Plan (TMP).” The documents referred
to are the Mitigation Plan and Mitigation Agreement.

Mitigation Plans. The permit will include requirements for mitigation. The mitigation will be the
mechanism by which this source contributes to a reversal of the warming trend. The permit
requires the installation and operation of influent/effluent heat exchangers that will significantly
reduce and possibly eliminate any excess heat load. The discharge temperature may be below
ambient or site potential. To the extent there is a permitted excess heat load, the permit requires
that load to be entirely offset by a mitigation project.

Once the mitigation matures, the Department expects the mitigation project will achieve greater
heat reductions than the excess heat discharged by the facilities. The Department will require
conservative assumptions in calculating the amount of heat estimated to be reduced by the
mitigation project. Actual discharges are routinely below permitted levels providing another
margin of safety. Therefore, the actual heal reduction should be greater than the amount
estimated. The permit will require funding and contractual commitment to a mitigation project
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with a 40-year life based on the assumption that the permittee will discharge heat at full operating
levels through the life of the underlying projects. Actual operation of the projects, however, is
unlikely to be maintained at this high level and, therefore, less heat will be discharged than will
be mitigated. '

The Department’s intent is to ensure that the net excess heat that could be discharged under the
permit for 40 years was equivalent to the net heat that needed to be mitigated over 40 years. The
reason for a time period was, in part, to recognize that it takes time for trees to grow. During the
initial years, as the riparian trees grew, the mitigation would not offset the excess heat load. As

.. the trees matured, the mitigation would exceed the amount of excess energy discharged. Overall
.the mitigation will remove greater energy than discharged. The analysis used to develop shade
~mitigation will be publicly available as will the verification data.

- The period of 40 years was selected based in part on the expected life of the Port projects of 25 to
40 years. The permit will allow the permittee to use the mitigation project as mitigation under
permit renewals, but only as long as the mitigation project is maintained. Summit’s expected
lifetime is 25 years. The permit allows the discharge of heat only for its term of five years.
Arguably, the permittee should be required to mitigate only the amount of heat load to be
discharged under this permit. This approach, however, would require that additional mitigation
projects be implemented for each renewal term of the permit. The Department believes that a
single substantial mitigation project will provide greater benefits than multiple small projects for
each permit term. The Department also believes that reviewing and approving a single project
will reduce the Department’s burden in permit administration over the life of the plants.

The permit requires monitoring to confirm implementation of the Mitigation Plan in accordance
with its terms. The plan will specify the parameters to be monitored, which shall include a
biologist's assessment of plant growth rate and survival. As discussed below, the permit also
requires that the mitigation plan include provisions for maintenance and replacement of plants if
survival or growth rates are not what was estimated.

Concerns were raised with the lack of specific requirements for temperature mitigation and why
only a 1:1 mitigation was required. Commenters believed that the mitigation requirements the
Department proposed lacked clarity. The rules describing the temperature management plan
provide the opportunity for mitigation of excess thermal load. There is, however, no specific
guidance on how to derive the appropriate level of mitigation.

The methods for calculating the amount of energy blocked are well defined. However, the resulis
of these methods are very site specific and depend on stream size, riparian growth rates and
height, stream orientation, etc. The proposed mitigation would require the amount of excess
energy discharged over 40 years to be equivalent to the energy captured by mitigation over 40
years. Since riparian vegetation will not reach its full height immediately, some understanding of
the time frames to be used when comparing energy captured by mitigation to that discharged is
required. The requirement for an equivalent amount of energy over 40 years does require that .
ultimately, when the shade measures mature, they must capture more energy than is being
discharged. The heat reductions from the mitigation plan will increase over the life of the
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project. At the outset the heat load discharged under the permit will exceed the heat reduction
from mitigation. Eventually, the annual heat reduction will exceed the heat load discharged
under the permit. By the end of 40 years, the aggregate heat load discharged under the permit for
that 40 year period will have been fully offset by the aggregate heat reduction provided by the
mitigation project for that period

The ratio for mitigation measured for the mature system will be site dependent, but would be
near 2:1 for a small stream and higher if the mitigation occurred on a large stream. The
requirement for time dependency also provides inherent penalties for delaying the
implementation of the mitigation. Since the effectiveness of the heat exchanger could reduce the
amount of excess heat which needs to be mitigated, it appears reasonable to not undertake full
mitigation until the effectiveness of the heat exchanger is known. However, that would not
preclude some initial implementation and clarification of expectations for mitigation in the
permit. :

The Department has estimated the length of stream necessary to fully mitigate the maximum heat
load that may be discharged under the permit.- However, the length of stream to be shaded will
depend on many site-specific factors, including orientation of the stream and its width. For
example, to mitigate the maximum heat load from the source using a 10m wide could be
achieved with 2.6 km of shading. The calculations were developed from the governing equations
in the “Heat Source” model to be consistent with other Department temperature analyses. The
requirements for mitigation are not intended to allow the permit to remain free to discharge
excess heat and not mitigate. These conditions will be clarified.

Mixing Zones. The application of a mixing zone for temperature has been questioned by
commenters. State rules require that water quality standards be met outside the assigned mixing
zone. The Columbia River at times exceeds the basin temperature criterion of 68 °F. Some
commenters assert that this rule prohibits the use of mixing zones on water quality limited streams.
The Department disagrees with this interpretation. The specific rules guiding the conditions for
which a new source may be allowed to discharge to a stream water quality limited for temperature
prior to a TMDL specifically allow the use of a mixing zone. The Department does not interpret
mixing zone rules to prohibit mixing zones in water quality limited streams and has never
disallowed a mixing zone solely because the stream is water quality limited. The Department’s
concern is to ensure that the discharge will not cause or contribute to a violation of water quality
standards outside the mixing zone,

Further, the Department does not agree with this comment because the specific rules for
temperature clearly allow the use of mixing zones, even in a basin that is water quality limited for
temperature. Paragraphs (3)(a)(D) through (H) of OAR 340-041-0026) allow new heat sources
to a stream that exceeds numeric temperature criteria provided that certain conditions are met.
Paragraph (F) allows a new heat discharge in waters exceeding the numeric temperature criteria
if the new or increased load will not itself cause an increase of more than 0.25 °F and combined
with all other new point sources will not cause a net temperature increase in the receiving stream
of 1.0 °F. Since this rule clearly contemplates the discharge of water at a temperature that is
measurably above the water quality criteria at the point of discharge, the 0.25 °F limitation can
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only be read to apply at the edge of a mixing zone. Within such a mixing zone, the rule allows a
measurable increase in temperature, which is defined by rule as an increase greater than 0.25 °F
(OAR 340-041-0006(55)). Further, the rule states that the < 0.25 °F may be used to demonstrate
that there is no impact to beneficial uses.

The Commission’s policy to allow mixing zones is also clearly stated in paragraph (3)(a)(G).
This paragraph allows a discharger to petition the Department for an exception to Paragraph (F)
provided that “[t]he discharge will result in less than 1.0 °F increase at the edge of the mixing
zone” (emphasis added) and other conditions are met. This specific reference to a mixing zone
for temperature in a water quality limited basin leaves no question that the Oregon rules allow
the'use of mixing zones for temperature in water quality limited streams. It also makes clear that
the:0.25 °F standard (or no measurable increase standard) described in paragraph (F) is intended
to be applied at the edge of such a mixing zone.

The Department has consistently applied the anti-degradation rule in this manner. The
Department’s guidance for temperature management plans, Temperature Management Plans:
Internal Management Directive for Existing Point Source Dischargers (May 15, 2001), includes
an extended discussion of mixing zones for temperature. At page 4, it specifically states the
requirement that a temperature management plan that is developed before the TMDL should
include a “description of physical conditions of effluent mixing zones and dilution of effluent
within the receiving stream.”. Since a TMDIL would be developed only for a water quality limited
stream, it is clear that this requirement applics to mixing zones in water quality limited basins.
The Department has applied this reading of its rules in the issuance of other NPDES permits that
allow temperature mixing zones in basins that exceed the numeric temperature criteria.

The Department also disagrees that the mixing zone rules prohibit the use of mixing zones on
any water quality limited stream. The Department interprets this rule to mean that a particular
discharge cannot cause or contribute to a water quality violation outside its mixing zone, not that
mixing zones are prohibited if for reasons unrelated to the discharge the receiving stream does
not meet the water quality standards. In an affidavit to the Circuit Court of the State of Oregon
for the County of Multnomah, dated November 7, 2002, the Department’s Water Quality
Administrator Michael Llewellyn stated:

“DEQ does not interpret OAR 340-041-0445(4)(b)(B)(ii) to
prohibit mixing zones in water quality limited streams and has
never disallowed a mixing zone solely because the stream is water
quality limited. Rather, DEQ’s concern is to ensure that the
discharge will not cause or contribute to a violation of water
quality standards outside the boundary of the mixing zone.”

Similarly, the basin temperature standards also refer to both a measurable increase and the
temperature management plans. “ .... Unless specifically allowed under a temperature
management plan as required under OAR 340-041- 0026(3)(a)(D) no measurable increase
surface water temperature increase resulting from anthropogenic activities is allowed.” The
metric in the standard is no measurable increase, defined as 0.25 °F, that must be met at the edge
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of the mixing zone. A source in compliance with an approved TMP shall not be deemed to be

~causing or contributing to a violation of the numeric criterion if the surface water temperature
exceeds the criterion. The TMP must be part of the NPDES permit. The proposed source meets
the basin standard for no measurable increase outside of the MZ, and has an approved TMP that
has been incorporated into the permit. The source complies with the state temperature standard,
and by rule has no reasonable potential to cause or contribute to a violation of the temperature
standard.

The Department has extensively examined the possibility of water quality standards violations for
temperature, dissolved oxygen, and toxics. Both the Department and the applicant modeled the
proposed discharge using EPA approved and supported computer models. The Department
believes that a mixing zone is both permissible and reasonable for this discharge and has viewed
the modeling results accordingly. The modeling showed that the proposed discharge would not
cause violations of acute temperature or chlorine numeric standards outside of a zone of initial
dilution nor of chronic numeric standards outside of a regulatory mixing zone. The proposed
size of the mixing zone 1s 30 meters in horizontal flow direction from the outfall. The proposed
size of the zone of initial dilution (ZID) is 3.5 meters in any horizontal flow direction from the
outfall.

5. Comments regarding Anti-degradation Finding QAR 340-041-0026(3)(a)}(F)

This section of the rules allows the Department to approve new thermal discharges.
Comments:

One commenter (Bell) stated that this section of the rules is a variance procedure which would
require the Department to conduct a public process, submit the variance to EPA for approval or
disapproval, and conduct a Use Attainability Analysis. The commenter further stated that the
Department had not done any of these things.

Department’s Response:

QAR 340-041-0026(3)¥a)(F) is not a variance procedure and is not subject to the requirements of
40 CFR §131.20, §131.21 and §131.10(g). Paragraph (F) describes itself as simply a set of
conditions that must be met for new or increased loads discharged to a basin that exceeds the
numeric temperature criteria. At EPA’s request, DEQ provided EPA an explanation of this and
related paragraphs by letter dated June 22, 1998. That letter clearly describes OAR 340-041-
0026(3)(a)(H) as a “varlance policy” and states that any proposed variance would be submitted to
EPA for review and approval. This same letter describes paragraph (F) as an implementation
policy for paragraph (C); it makes no mention of paragraph (F) being a variance policy.

In its July 22, 1998 approval of these rules, EPA mistakenly references paragraph (F) in a
discussion about variance policies. In the approval, EPA stated: “The State in the [June 22,
1998} Letter said that they treat these provisions as variance policy, and would be submitting
variances to EPA for review and approval.” This statement was incorrect with respect to
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paragraph (F). EPA did approve and state that increases of (.25 °F are permissible as a
deminimus amount that would not trigger antidegradation.

DEQ does not regard the criteria set forth in paragraph (F) to be a variance and DEQ does not
congider application of paragraph (F) to be a variance policy. The mistaken statement in the EPA

approval cannot change the plain meaning of the rule language.

and (G-

6. Comments regarding Anti-degradation Findings OAR 340-041-0026(3)(a
No specific comments were received regarding these specific anti-degradation findings.

7. Comments regarding Anti-degradation Finding OAR 340-041-0026(3)(b)(A-B)

This seétion of the rules deals with (A) Environmental Effects Criteria and (B) Economic Effects
Criteria.

Comments:

Five people spoke in support of this project including State Representative Betsy Johnson,
County Commissioners Joe Corsiglia and Rita Bernhard, the Port’s Marine Industrial Manager
Paul Langner, and Diane Pohl speaking for the community. Many of the comments focused on
the social and economic benefits to the local community of the proposed project. Paul Langner’s
comments are representative of the supporting comments.

“In summary, the environmental impacts of the proposed NPDES permit are negligible. The Port
has carefully studied all of the water quality and other environmental impacts relating to this
permitting. We have made many changes to the Project to address the concerns of the
Department. The resulting proposed NPDES permit protects the Columbia River and the
resident biological communities. It also complies with all applicable DEQ regulations and
policies. We believe the EQC should accept the NPDES permit proposed by the Department.”

“The benefits of the projects proposed for Port Westward will reach beyond the local community.
While our immediate community needs these projects to improve and diversify our economy, the
entire Pacific Northwest will benefit from diversifying our power supply sources and eliminating
the need for MTBE to oxygenate our fuel.”

Department’s Response:

DEQ agrees that the Port Westward facility will bring significant social and economic benefit to
the city of Clatskanie and to Columbia County. The Department’s finding that the source
complied with standards was presented in the permit evaluation report.

The applicant performed a thorough review of available treatment technologies. The final
proposed technology is appropriate and effective. Additional treatment would be extremely
costly and would contribute very little additional benefit to the environment.
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III. PERMITTING ISSUES .

In addition to the anti-degradation findings the public comment period provided opportunity for
the public to comment on the proposed permit conditions. Several comments were received that
that focused on draft permit conditions that are not directly related to the anti-degradation
findings,

Comment: Foster questioned whether it is appropriate to allow another incremental increase in
- thermal pollution and stated that if the permit was denied the benefit would be salmon recovery
in 20 years.

Department’s Response:

As discussed at length earlier, this discharge will have negligible influence on the overall thermal
budget of the Columbia River, if any at all. The net influence of all the point sources to the
Columbia is too small to be measurable. Unfortunately, neither this decision nor any precedent
it sets will drive salmon recovery in the next 20 years as suggested.

Comment:

The Department approach to permit only one entity rather than individually permit all sources that
connect to the system was questioned. Further, the commenter questioned if the industrial sources
can mix their waste and discharge through an individual NPDES permit should they be co-
permittees as with the Port of Portland de-icing permit. The commenter also questioned how
this decision would influence the ability of citizens to assure compliance. Additionally comments
questioned why the permit facility was being permitted as an industrial source rather than a publicly
owned treatment works (POTW). The Port is a municipality by federal definition which are
typically permitted as a POTW.

Department’s Response:

There is only one wastewater conveyance and outfall planned for this permit. The Port of St.
Helens will assume full responsibility for the discharge. The Department has decided to regulate
the Port as the single permit holder to simplify permit and compliance actions and to give the
Port the flexibility to add dischargers to its system. The individual facilities could change. The
Department does not see any benefit to adding additional permittees to the permit. The deicing and
dewatering permits for the Port of Portland at the Portland International Airport have multiple
permittees at the request of the permittees. ‘

Under the provisions of OAR 340-045-0015(4), the waste-producing facilities that discharge into
the Port’s “sewerage system” are exempt from the requirement of obtaining an NPDES permit so
long as the Port, as owner of the sewerage system, possesses a valid permit. This regulation also
requires the Port to assume ultimate responsibility for controlling and treating the waste that it
allows to be discharged into its system. The proposed NPDES permit holds the Port ultimately
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responsible for the wastewater discharges of the users and, therefore, the permit complies with
the requirements of Oregon law. Under federal law it appears that the permit writer has
discretion to permit either an individual source or all sources. Any citizen who wants to allege
violation of the Port’s NPDES permit may do using the customary means.

Under an opinion issued by EPA’s General Counsel in the late 1970s, Port Westward would not
be a POTW because it would treat exclusively industrial waste. See In re B.F. Goodrich Chem.
Co., Opin. No. 76, 1979 WL 33,543 (EPAGC). The General Counsel’s opinion in B.F. Goodrich
concerned a facility that was, in all relevant respects, identical to the proposed Port Westward
facility. The facility treated only wastewater from industrial facilities. The opinion
acknowledged that the Authority was a municipality and that its facility was a “treatment works.”
Based on the structure and legislative history of the CW A, however, the opinion concluded that
Congress intended POTWSs to be limited to facilities that treat municipal sewage (whether or not
the facility also treats industrial waste). Accordingly, the opinion deems a facility that treats only
industrial waste to be an industrial facility and not a POTW, regardless of whether the facility is
municipally owned. 1979 WL 33,543, *2-*5. Cf 50 Fed. Reg. 32,548, 32,551 (Aug. 12, 1985)

It also is instructive to compare the Port Westward project to “typical” POTWs. For the most
part, regardless of the legal definition, a POTW ordinarily means a publicly owned treatment
works using primary and secondary treatment to treat household domestic waste.! For instance,
the following passage is from the EPA NPDES Permit Writers” Manual:

Municipalities (e.g., POTWs) receive primarily domestic sewage
from residential and commercial customers. Larger POTWs will
also typically receive and treat wastewater from industrial facilities
(indirect dischargers) connected to the POTW sewerage system.
The types of pollutants treated by a POTW, therefore, will always
include conventional pollutants (BOD, TSS, pH, oil and grease,
fecal coliform), and will include nonconventional and toxic
pollutants depending on the unique characteristics of the
commercial and industrial sources discharging to the POTW. The
treatment typically provided by POTWs includes physical
separation and settling (e.g., screening, grit removal, primary
settling), biological treatment (e.g., trickling filters, activated
sludge), and disinfection (e.g., chlorination, UV, ozone). EPA

* In another EPA guidance document, EPA states: “Generally, POTWs are designed

to treat domestic sewage only.”  Introduction to the National Pretreatment
Program, EPA 0Office of Wastewater Management, EPA-833-B-98-002 (February
1999) . In further elaboration, the deocument desgcribes the biological and

physical treatment processes required by POTWs to treat municipal waste and
other conventional pollutants, and then describes the overall “need” for the
Pretreatment Program as being the elimination of toxic and other pollutants
which interfere with the biological progesses present in a POTW, ox which pasgs
through. Again, none of these concerns are raised by the Port Westward
project.
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NPDES Permit Writers” Manual, Chapter 2.2, “Scope of the
NPDES Program” (EPA, 1996).

Clearly, none of these elements will be present at the Port Westward facility. The Manual goes
on to describe industrial facilities:

Non-municipal sources, which include both industrial and
commercial facilities, are unique with respect to the
products and processes present at the facility. Unlike
municipal sources, the types of raw materials, production
processes, treatment technologies utilized, and pollutants
discharged at industrial facilitics vary widely and are
dependent on the type of industry and specific facility
characteristics. EPA NPDES Permit Writers’ Manual,
Chapter 2.2, “Scope of the NPDES Program” (EPA, 1996),

EPA guidance and the BF Goodrich General Counsel’s Opinion clearly establish that the Port of
St. Helens should not be regulated as a publicly owned treatment works with regard to the
proposed Port Westward project.

The Departent believes this permitting approach is appropriate since the Port will operate and
maintain the treatment system that is used to ensure NPDES permit compliance. The proposed
permit directs the Port to require all industrial users to meet the new source performance
standards specified in the permit.

Comment:

One commenter questioned if chlorine could be readily treated, and if so, why should the permit not
restrict the discharge of a known toxic to levels that can readily be treated.

Department’s Response:

Chlorine can be readily treated by dechlorination or effluent levels reduced by holding the
chlorinated water and allowing the chlorine to volatilize. Certainly, chlorine reduction would
make mixing zone compliance easier. Reasonable effluent limits have been developed that can
be achieved through either passive volatilization or dechlorination. These limits are consistent
with the water quality based effluent limits to achieve acute criteria at the edge of the zone of
initial dilution. Limits for chlorine will be a monthly average of 0.15 mg/L. and a maximum of
0.38 mg/L. These are included in the permit as effluent limits. Typical levels discharged would
be below measurable,

Comment:

Commenters questioned if there was a stand alone temperature management plan or just permit
conditions.
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Department’s Response:

There is a stand alone TMP. The TMP will also be implemented in the permit as required by rule.
The permit will be reorganized to clearly identify implementable parts of the TMP. The TMP
meets rule requirements for approval. Substantial supporting information about biological effects
has been provided. The TMP has been prepared and it is consistent with rule and guidance, The
cold water refugia issue has been addressed

Comment:

Two commeénted questioned how the permit could be consitant with the federal requirements under
40 CFR § prohibiting new discharges to water quality limited waterbodies.

Department’s Response:

Although the following is not directly related to anti-degradation since the permit complies with
state water quality standards, it is a permit issue. As the commenter notes, 40 CFR. § 122.4(i)
prohibits the issuance of an NPDES permit “[t]o a new source or a new discharger, if the
discharge from its construction or operation will cause or contribute to the violation of water
quality standards.” The rule then sets forth an exception to that general rule: a permit may be
issued for new source or new discharger on a water segment that does not meet applicable water
quality standards if there are sufficient remaining pollutant load allocations to allow for the
discharge, and the existing dischargers are subject to compliance schedules designed to bring the
segment into compliance with applicable water quality standard. The exception applies when the
discharge has reasonable potential to cause or contribute to a water quality standard and a TMDL
has been done. Since the discharge does not cause or contribute to a violation of applicable
water quality standards the exeption does not apply.

Comment: In addition to other mixing zones issues addressed above commenters questioned if
the mixing zone design adequately protect salmonids and minimize risk to other species. Ina
similar issue one comment questioned if the deep hole provide thermal refugia that should be
avoided with the mixing zone.

Deparment’s Response:

The Department agrees that the mixing zone should be designed to minimize risk not only to
salmonids but to all other species as well. The mixing characteristics are influenced in part by

the effluent temperature. Since the temperature is reasonably expected to change based onthe
effluent temperature, the mixing zone size and placement was reviewed. The optimum size and
design of the mixing zone may change due to the probable lowering of discharge temperature
because of the heat exchanger. The conclusion that a mixing zone can be sized and placed to not
impair beneficial uses is still approprlate and with both chlorine control and temperature
reduction casier to meet.
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The outfall design was modified to make sure the pipe was not elevated above the surface which
would expose it to damage and potential failure. The diffuser was pulled away from the thalweg
to the edge of the channel (55 — 65 feet depth) to minimize potential risk to juvenile and young of
the year sturgeon. The design was modified to incorporate an alternating diffuser with the ports
angled at 45 degrees to optimize mixing. The port angle assures the plume stays off the bottom
while also assuring the effluent is not directed up toward the surface to minimize the potential for
the warm water to reach the primary depth for juvenile salmon migration. The alternating
diffuser helps spread the initial mixing while allowing much of the effluent to flow with, and
optimally mix with the direction of ambient flow as the tides reverse. The diffuser length is 22
meters. The number of ports was changed. Port velocities were maintained at 3 m/s for the
design flow. Sensitivity analysis suggested the dilution conditions did not vary significantly
with the optimum range for the number of ports between 8§ and 15. The number of ports was
reduced from the original proposed 30 ports to 15 three inch ports to achieve greater structural
integrity of the risers. Additionally, flapper valves were added.

As part of the review, the Department communicated with the Oregon Department of Fish and
Wildlife (ODFW) and the National Marine Fisheries Services NMFS). The ODFW written
comment provided metrics consistent with those used initially to design and place the outfall.
The ODFW recommended that the diffuser should be placed far enough out in the river to avoid
blocking upriver migration of adults which tend to follow the river banks, the diffuser should be
located where the water depth is more than 30 feet to avoid affecting salmon smolts out
migration since these migrants occur mostly in the top 30 feet, the diffuser should be in an area
of free flow rather than backwater eddies, the diffuser should not be located near spawning beds.
The ODFW noted that they have limited amount of information on sturgeon and the effect of
temperature on their health. The ODFW believes that the deep holes in the Columbia River are
used slightly more frequently in the Columbia River by juvenile sturgeon, especially in the .
summer months (ODFW personal communication). Available literature that was reviewed
suggests that sturgeon populations in the lower Columbia are one of the most productive.
Sturgeon sub-yearlings, yearlings, and juveniles would be expected to be present in the area of
the proposed discharge. Surveys indicated that juvenile sturgeon would be present at depths of
greater than 10 meters. Bottom trawls suggested juvenile sturgeons were more abundant along
the river thalweg.

The Departments consultant and the applicant responded to concerns raised by commenters
additional analyses leading to modification of the outfall location and design. The modifications
and subsequent analysis demonstrate using the USEPA PLUMES model that the mixing zones
meets state mixing zone requirements and the EPA guidance as defined in the TSD.

No information has been provided indicating that the discharge location provides cold water
refugia, indeed all available information suggest otherwise and the design requirements minimize
potential impact to salmonids. Impairment of the biological integrity of T & E population of
species has been addressed. All the documentation developed by the Department and by the
applicant has been and still is available for review. The Department’s literature review has been
and remains part of the public record and has been and continues to be freely available to anyone
who wants to look at it. '
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IV. PERMIT MODIFICATIONS

Effluent limits were added for pH in the range of 6.5 to 8.5.

Chlorine effluent limits were made more stringent than in the public notice draft of the permit for
a monthly average of 0.15 mg/l and a maximum of 0.38 mg/l.

The language dealing with heat exchangers and heat load mitigation was clarified.

The permit conditions implementing the temperature management plan re-organized and clarified
to clarify which permit conditions implement the temperature management plan.

The time period for implementing the temperature limits and operating the heat exchanger was
increase to occur from June 1 through October 15 of any year.

The zone of immediate dilution was changed to <4 meter in any flow direction, the mixing zone
to 30 meters, the placement of the mixing zone changed to a depth between 55 to 65 feet.

V. SUMMARY OF THE TESTIMONY GIVEN AT THE HEARING

The five supporting comments are summarized in next five paragraphs.

State Representative Betsy Johnson sent written comments which were read by Paul Langner.
Ms. Johnson strongly supports the issuance of the NPDES permit for the Port. She is “‘convinced
the science used to support this permit is proven and reliable.” She states that “the development
of Port Westward is long overdue.” Furthermore, “Port Westward Industrial Park Project is
important to the economic revitalization of Columbia County.” “The electrical power generated
by the Port Westward Project will improve the energy stability of our regional economy. The
‘ethanol production helps keep our air clean and eliminates the need to the carcinogenic
oxygenate MTBE. Thesc projects proposed to be constructed at Port Westward improve our
quality of life and positively impact the entire Pacific Northwest.”

Paul Langner read a statement from the Port of St. Helens in support of the permit issuance. Mr.
Langner spoke about the proposed use of heat exchangers and cool ground water to minimize
impacts. Sce above.

Joe Corsiglia, Columbia County Commissioner spoke in favor. Mr. Corsiglia stated that the
county needs the development. Clatskanie and the surrounding area have lost population. “The
permit will make or break the project.” The proposed projects need infrastructure. There will be
$900 M to $1 B in capital investment. Pollution will be reduced because of less auto travel.
People will stay nearby. Port Westward is one of the last underdeveloped areas. The Project will
do a tremendous amount for the area.
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Diane Pohl testified on behalf of the community. She stated that the lumber and fishing
industries have declined. The temperature limit will be met within one meter of the outfall’s
diffuser. Columbia County will have an opportunity to provide _]obs educate children, and do
other beneficial things.

Rita Bernhard, County Commissioner spoke in support of the project. The project will provide
needed jobs while protecting the environment. The project has been a grassroots effort by the
community.

Brent Foster of Columbia Riverkeeper raised several concerns. He recognizes the need for jobs
and economic development, but is concerned about the Clean Water Act and precedents for new
and ongoing permits on the Columbia River.

VI. WRITTEN COMMENTS

Four commenters presented comments in writing which required detailed responses. The
commenters were Brent Foster of the Columbia Riverkeeper, Nina Bell of Northwest
Environmental Advocates, Rick Kepler of the Oregon Department of Fish and Wildlife, and
Evan Fidis representing himseif. Their comments are included as the following attachments:

Exhibit 1 The Columbia Riverkeeper, Brent Foster

Exhibit 2 Northwest Environmental Advocates, Nina Bell
Exhibit 3 Oregon Department of Fish and Wildiife, Rick Kepler
Exhibit 4 Evan Fidis
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COLUMBIA RIVERKEEPER
P.O. Box 1254
Hoobp RIVER, OREGON 97031
(541) 387-3030

Mr. Elliot Zais

Oregon DEQ, NW Region
2020 SW 4th Ave, Suite 400
Portland, OR 97201-4987

RE: Port of St. Helen’s NPDES permit
Novérnber 25,2002
Dear Mr. Zais,

I am writing on behalf of Columbia Riverkeeper, the Northwest Environmental Defense
Center (NEDC), the Oregon Public Interest Research Group (OSPIRG) and the Sierra Club Oregon
Chapter to comment on the proposed NPDES permit for the Port of St. Helens. We have a number
of questions and concerns with the proposed permit that stem from the fact the discharges at issue
are into an already degraded waterbody that contains a host of sensitive aquatic species including
multiple species of salmon and steelhead.

1. General concerns

We object to the proposed permit since it would allow for the discharge of additional
pollutants, such as heat and DO depleting pollutants and concentrated toxics, at a time when the
Columbia River is already suffering from water quality that does not protect designated and
existing beneficial uses such as salmonids. While DEQ and the applicant makes the case that the
contribution from the proposed permit is minimal, there is no way to avoid the fact that the
permit would move the Columbia River further away from being a river that will support
salmonid recovery. There is ample scientific consensus that the impaired water quality in the
Columbia is a major factor related to the decline of wild salmon and steelhead.

The loss of historic salmon populations has not only had serious environmental effects,
but has also seriously affected Native American tribes dependent on salmon for thousands of
years, as well as, fishing communities throughout the Northwest. The combined environmental
and social effects of poor water quality in the Columbia have created broad public support for
restoration of the Columbia River and its salmon, as well as, for the tough decisions that need to
be made to eftectuate salmon recovery. DEQ is the chief public agency whose actions will
determine whether the Columbia continues to become less hospitable to cold-water aquatic
species or whether water quality in the Columbia will improve.
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The road of improving water quality would no doubt be the tougher road for a state
agency to take. It would require saying enough is enough and it would require saying “no” to
projects that trended the Columbia River away from improved water quality. The reward,
however, could be viable salmon populations in twenty years. What is possibly most unfortunate
with this permit, is the fact it reflects a DEQ perspective that the Columbia River, a river that
almost everyone agrees has been battered, abused and neglected, can somehow stand just a little
bit more abuse. It reflects the notion that a River that already regularly exceeds the temperatures
which led to the massive salmon die-off in the Klamath River this summer, can take just a few
million more gallons a day of high temperature water. It says that a river with fish that already
exceed permissible toxicity levels can withstand yet another toxic hotspot which would be
created by the applicant’s concentrated discharge of water that was already violating water
quality standards.

The inclusion of a new mixing zone in the proposed permit reflects the regrettable loss of
another part of the Columbia River where toxicity will not just be noted with concern, but legally
permitted. The newly proposed mixing zone, despite any support in the federal Clean Water Act,
would carve out of the Columbia River a new area where beneficial uses would not be protected,
and yet another area that the biostitutes suggest will simply have to be avoided by the migrating
salmon and steelhead that have already journeyed thousands of miles back to the Columbia.

Aside from the technical and legal issues we have with the proposed permit, the fact that
DEXQ plans to inflict another insult onto the battered victim of human arrogance which was once
arguably the greatest river in the United States is a sad statement about how a state proud of its
environmental ethic is unwilling to take seriously a policy of river restoration it has spent so
much time talking about.

We are concerned about the economic sustainability of the region where the proposed
facilities would be located, but believe the project as proposed creates a false choice between
further environmental damage to the Columbia River and economic growth.

2. Permit holders

We are concerned that the proposed permit is being issued to the Port of St. Helen’s and not
the individual dischargers responsible for the waste creation. We believe that given the nature and
size of the facilities that would discharge under the proposed permit and the legal and financial
characteristics of the Port, the dischargers should be named as dischargers on the permit.

Question 1- What recourse would citizens have for permit violations against the individual
facilities that discharge into St. Helen’s system?

Question 2- What is the logic and reasoning behind not including the actual waste producing
facilities on the permit?
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3. Heat Discharges

A. General

We oppose the allowance of any additional heat discharges into the Columbia River since
the Columbia is already water quality limited and high temperatures already exceed temperatures
protective of salmon. The actual impact of the proposed permit limits is blurred significantly by
the unsupportable assumption that 68 °F waters will protect salmon and steelhead against heat-
induced disease and mortality.

B. Permit limits and 68° F temperature standard fail to protect salmonids

OAR 340-041-0026(3)(2)(B) and OAR 340-041-0202 prohibits discharges that would
threaten or impair beneficial uses. DEQ does not have a reasonable basis for concluding that the
proposed permit would protect beneficial uses since it relied on the unsupportable assumption that a
68 °F temperature standard would protect salmonids. There is no valid scientific basis for this
assumption.

OAR 340-041-0026(3X(a)(B) supports that DEQ and the Commission can rely on the
“presumption that if the numeric criteria established to protect specific uses are met the beneficial
uses they were designed to protect are protected,” but there is no reason to think that this is a
presumption that cannot be rebutted by more current and reliable evidence to the contrary. This is
strongly bolstered by the EQC’s own recognition in its regulations that states:

The EQC, in establishing these criteria, recognizes that new information is
constantly being developed on water temperatures and how water temperatures
affect different beneficial uses. Therefore, continued reevaluation of temperature
information is needed to refine and revise numeric criteria in the basin standards
over time. QAR 340-041-0120 (11)(d).

The Biological Evaluations’ summary on the effects of temperature on salmonids is
without scientific merit and ignores the significant body of current scientific information that
supports salmonids suffer both acute and chronic adverse affects from significantly lower
temperature levels than disclosed in the BE. BE at 26-31. DEQ should obtain and review the
most comprehensive synthesis prepared to date on the effects of elevated temperatures on
salmonids entitled, “A Review and Synthesis of Effects of Alterations to the Water Temperature
Regime on Freshwater Life Stages of Salmonids, with Special Reference to Chinook Salmon.”
Dale A. McCullough, Ph.D, EPA 910-R-99-010 (1999). In this report prepared by the Columbia
River Intertribal Fish Commission (CRITFC) and EPA, the author concludes that a
comprehensive review of a wide variety of current scientific literature supported that,
“Temperatures of 21.0°C must be avoided because they represent thermal blockages and also are
near adult upper incipient lethal temperatures. Temperatures >15.5°C [60.21 °F] greatly enhance
incidence of disease and mortality rate.”
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Question XX- Does DEQ believe that salmonids will be protected against increased incidence of
disease and associated mortality in waters of 68 °F? If so, what is the scientific basis for this
conclusion?

Question 3- DEQ appears to assert in the permit evaluation report that it does not have a
responsibility to consider whether the permit will actually protect beneficial uses independent of
ensuring compliance with numeric temperature standards. Is this DEQ’s position or does DEQ
acknowledge that it has an independent duty to ensure protection of such uses in addition to
ensuring compliance with numeric standards in a case where it has evidence that numeric
standards may not in fact be protective of beneficial uses?

Recognizing that salmonids are not protected by a 68 °F temperature standard is
necessary both for the purposes of setting effluent standards and for assessing the current
condition of water quality in the Columbia and the resulting affects on salmonids. It is against a
backdrop of a river significantly exceeding temperature levels that DEQ must consider the -
proposed permit.

C. The Proposed Permit Would Violate EQC Rules Against Increased Heat Discharges in Water
Quality Limited Waterbodies '

OAR 340-041-0026(3)(2) requires the EQC to make three principle findings to allow a
new or increased discharged load.

OAR 340-041-0026(3)(a) states:

In allowing new or increased discharged loads, the Commission or Department
shall make the following findings:

(A) The new or increased discharged load would not cause water quality
standards to be violated,;

(B) The new or increased discharged load would not unacceptably threaten or
impair any recognized beneficial uses. In making this determination, the
Commission or Department may rely upon the presumption that if the numeric
criteria established to protect specific uses are met the beneficial uses they were
designed to protect are protected. In making this determination the Commission or
Department may also evaluate other state and federal agency data that would
provide information on potential impacts to beneficial uses for which the numeric
criteria have not been set;

(C) The new or increased discharged load shall not be granted if the receiving
stream is classified as being water quality limited under OAR 340-041-
0006(30)(a) unless [conditions that do not apply to this permit exist. |

The EQC cannot make any of these findings given the fact that the proposed discharges
would add heat to a river that already exceeds numeric temperature criteria and is already failing
to protect existing and designated beneficial uses such as salmon and there is no TMDL river
completed for the river. The EQC cannot find, as required by OAR 340-041-0026(3)(a)(A) that,
“[t]he new or increased discharged load would not cause water quality standards to be violated;”
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since the addition of heat from the applicant’s facility would cause water quality standards to be
violated. This reality could be most clearly seen at a time when the Columbia is at a
temperature of 67.99 °F and the applicant’s effluent is at its maximum “instantaneous”
temperature of 32 ° C (90.24°F). The addition of the applicant’s discharge would in this
situation cause an exceedance of the numeric criteria for temperature.

The EQC could not make the finding required under OAR 340-041-0026(3)(a)(B) for the
same reason, even assuming that EQC relied on the unreasonable assumption that a temperature
standard of 68 °F was actually protective of salmonids.

OAR 340-041-0027 requires that the, “Waters of the state shall be of sufficient quality to
support aquatic species without detrimental changes in the resident biological communities,” and
OAR 340-041-0026(1)(a) requires DEQ “to protect, maintain, and enhance existing surface
water quality to protect all existing beneficial uses.” Similarly, OAR 340-041-0202 requires
management of the lower Columbia to protect designated beneficial uses such as salmon

migration and rearing. As a result, the inclusion of a mixing zone in the proposed permit does
not provide a basis for finding that OAR 340-041-0026(3)(a)(A) or (B) would be met.

EQC is also unable to show that any of the exceptions to OAR 340-041-0026(3)(a)(C)
apply or that other OAR provisions would exempt the discharges at issue from the requirements
the EQC needs to find are met in order to approve the proposed permit. For the same reasons,
the allowance i