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If you do your own asbestos removal work, you are
responsible for following all handling, transport and
disposal regulations. Asbestos-containing waste
requires special handling and disposal and must be
deposited at a landfill authorized to handle asbestos
waste. Contact DEQ for more information about
special disposal requirements for ashestos waste.

Do not disturb sprayed-on acoustic or “popcorn”
ceilings and some textured walls. If these materials
have never been painted, a coat of sealant can be
sprayed on with an airless sprayer to seal the
surface. Do not use a brush or roller! Do not use a
broom to sweep cobwebs off the textured surface.

Headquarters

811 SW Sixth Ave.
Portland, OR 97204
Phone: (503) 229-5696
Toll free (in Oregon):
(800) 452-4011

TTY: (503) 229-6993
www.deq.state.or.us
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For more
information,
contact DEQ at:

For answers to your questions about
asbestos and how to handle it safely,
call the DEQ office nearest you.

Clackamas, Clatsop, Columbia,
Multnomah, Tillamook and
Washington Counties:

DEQ Northwest Region Office,
Portland

503-229-5364,

503-229-5473

503-229-5582

1-800-452-4011 toll-free in Oregon

Benton, Lincoln, Linn, Marion, Polk
and Yamhill Counties:

DEQ Salem Office

503-378-8240, ext. 272

(800) 379-7677

Lane County:

Lane Regional Air Pollution
Authority

541-736-1056.

Jackson, Josephine and Eastern
Douglas Counties:

DEQ Medford Office
541-776-6010, ext. 235
877-823-3216

Coos, Curry and Western Douglas
Counties:

DEQ Coos Bay Office
541-269-2721, ext. 22.

Eastern Oregon counties:
DEQ Bend Office
541-388-6146,ext. 226
DEQ Pendleton Office
541-278-4626

You can also visit DEQ’s home page
at www.deg.state.or.us and click on
“Consumer Corner”.
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Popcorn-ceiling
material may
contain
asbestos and if
disturbed,
should only be
handled by
licensed
professionals.

Consumer Corner:
Asbestos

~ Asbestos is dangerous!

Breathing in asbestos fibers has been
linked to cancer and other diseases.

When asbestos-containing material is
disturbed or damaged, it releases tiny
fibers into the air that are too small to
be filtered by a dust mask. There is no
safe level of exposure, so contact with

any amount of asbestos can be harmful.

The best way to handle asbestos-
containing material is to hire a licensed
asbestos abatement contractor to
perform the work. Most home repair or
remodeling contractors do not have an
asbestos abatement license or certified
workers trained and equipped to work
safely with asbestos.

Protect yourself and your family from
the dangers of improper asbestos
removal. Call DEQ at 1-800-452-4011 to
get more information and advice before
you remodel, hire a contractor or
attempt to handle asbestos yourself.

What is asbestos?

Asbestos is a mineral that can be
broken down into very fine fibers that
are heat-resistant and extremely
durable. Because of these properties,
asbestos was widely used in

construction materials until 1987. As of 1987, most building
materials no longer contain asbestos.

Depending on its condition, asbestos in your home may be
hazardous to your health. As long as asbestos is not
disturbed, damaged or worn, or the material is sealed, it is
not considered a health hazard.

If you’re thinking of buying a pre-1987 house that needs
remodeling, or planning to remodel your current pre-1987
home, have a qualified inspector survey the house for
asbestos before you buy or remodel. Improper handling of
asbestos-containing materials can be expensive.

Does your house have asbestos-containing materials?
The following materials may contain asbestos:

°  Sprayed-on popcorn acoustical ceilings

Acoustical ceiling tiles

Sheet flooring (such as linoleum) or vinyl asbestos tiles
Cement asbestos board siding and roofing

Furnace and duct insulation

Boiler and pipe insulation

Be safe! Treat all suspect materials as if they contain
asbestos until you know for sure.

You cannot identify asbestos by looking at it. The only safe
way to find out if material contains asbestos is to have a
laboratory analyze a sample of the suspect material.
Laboratories that do this work are usually listed in the
Yellow Pages under “Laboratories - Analytical.” Call DEQ

| Asbestos waste must
| go toalandfill
| authorized to accept it.

for information on how to safely
take a sample.

Handling asbestos-containing
materials in your home

If the asbestos-containing material
is NOT broken, worn, damaged or
disturbed, it poses little or no
danger. Asbestos removal involves
disturbing the material and possibly
putting asbestos into the air.
Leaving asbestos containing
material intact is often a safer
option.

You may repair or remove asbestos
in a house you own and live in.
However, DEQ strongly
recommends that you not repair or
remove asbestos-containing
materials yourself. Removing
asbestos requires special equipment
and detailed training. More
importantly, without proper
equipment and training, an
individual could cause asbestos
fiber contamination throughout
your home and neighborhood. Call
DEQ for more information and
advice on the best way to handle
asbestos repair or removal in a

rental property.

This is a
sample of raw
asbestos. The
nature of this
type of asbestos
allowed it to be
woven into
cloth and its
versatility made
it the chief type
of asbestos
used in building
materials.
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Background

Asbestos is the generic term for a group of naturally occurring, fibrous minerals with high tensile
strength, flexibility, and resistance to thermal, chemical, and electrical conditions.

In the construction industry, asbestos wais usedfewnd in_over 3000 building products. Some of
the products that contained asbestos are4nstaled produsts-sueh-us shingles, floor tiles, cement
pipe and sheet, roofing felts, pipe and boiler insulation, ceiling tiles, fire-resistant drywall, and
acoustical products. ¥ery few asbestos-containing-products-are-beinginstalled: Consequently, M
most worker exposures occur during the removal of asbestos and the renovation and maintenance
of buildings and structures that containing asbestos. '

Asbestos fibers enter the body by inhalation or ingestion of airborne particles that become
embedded in the tissues of the respiratory or digestive systems. Exposure to asbestos can cause
disabling or fatal diseases such as asbestosis, an emphysema-like condition; lung cancer;
mesothelioma, a cancerous tumor that spreads rapidly in the cells of membranes covering the
lungs and body organs; and gastrointestinal cancer. The symptoms of these diseases generally do
not appear for 20 years or more alter exposure.

OSHA

Federal OSHA began regulating workplace asbestos exposure in 1970, adopting a permissible
exposure limit (PEL) to regulate worker exposures. Over the years, more information on the

a¢ .se health effects of asbestos exposure has become available, prompting the agency to revise
the asbestos standard several times to better protect workers. In 1994, OSHA issued a revised
final standard regulating asbestos exposure in all industries. The revised standard for the
construction industry lowers the PEL from 0.2 fibers per cubic centimeter (f/cc) of air to 0.1 ficc.
OR-OSHA adopted this federal standard effective March 29, 1995, (OAR 437-003-1926.1101)

Approximately 3.2 million workers in new construction, building renovation, and maintenance
and custodial' work in buildings and industrial facilities are affected by the new standard. OSHA
estimates that at least 42 cancer deaths per year will be avoided in all industries, in addition to
lives saved by earlier OSHA standards.

DEOQ/LRAPA

The federal Environmental Protection Agency (EPA), the Department of Environmental Quality
(DEQ) and Lane Regional Air Pollution Authority (LRAPA) also have regulations that relate to
the proper handling and disposal of asbestos-containing materials to prevent exposure to asbestos
fibers. EPA started regulating asbestos in the early *70s recognizing the need to protect the
pubiic and the environment from exposures asbestos fibers. The Oregon DEQ and then LRAPA
started regulating asbestos on the local level by 1975.

! Pure custodial work in manufzacturing facilities is covered by the general industry asbestos standard.
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DEQO/LRAPA rules require that all public and private buildines have a survey for the presence of asbestos
before any renovation or demolition work takes place. The asbestos rules also require that all asbestos-
containing materials be removed from structures before any activity, including demolition and renovation .
work, that would disturb the material causing a potential for the release of asbestos fibers or preclude access to
the materials for future removal.

Work classification

OR-OSHA’s standard establishes a new classification system for asbestos construction work that clearly spells
out work practices that reduce worker exposures. Four classes of construction activity are matched with control
reguirements.’

Class I asbestos work, the most hazardous class of asbestos jobs, involves the removal of asbestos-containing
or presumed asbestos-containing thermal insulation and sprayed-on or troweled-on surfacing.” Thermal
insulation includes asbestos-containing materials applied to pipes, boilers, tanks, ducts, or other structural
components to prevent heat loss or gain. Surfacing materials may include decorative plaster on cellmgs
acoustical materials on decking, or fireproofing on structural members,

Class II work includes the removal of other types of ashesios-contalning materials that are not thermal
insulation, such as flooring and roofing materials, Removing intact incidental roofing materials such as
cements, mastics, coatings, and flashings is not regulated as Class TI. Examples of Class IT work include
. removal of floor or ceiling tiles, siding, roofing, or transite panels.

When a competent person deems roofing material being removed as intact, the roofing contractor may make a
negative exposure assessment and avoid initial monitoring it both. the following conditions are met:

1. Employees have been trained.
2. The work practices set forth in the rule are strictly followed.

Class T asbestos work includes repair and maintenance operations where asbestos-containing or presumed
asbestos-containing matenals are disturbed.

Class IV operations include maintenance and custodial activities in which employees contact but do not
disturb asbestos-containing materials. These activities must be related to the construction project, usually
resulting from Class I, IL, or 11 activities,

DEQ/LRAPA rules approach asbestos exposure in a different manner. Recognizing that public exposures may
not be as easily definable, and following the Oregon legislatures mandate that there is no safe level of
exposure, DEQ/LRAPA. crafied rules expressly to prevent or eliminate exposures to the public and the
envirornmment, To that end the DEQ/LRAPA asbestos rules require specific work practices to be followed when
removing asbestos and that all contractors who remove friable asbestos be licensed by DEQ. Workers must be

trained and certified to remove friable asbestos. The basis of the DEQ/LRAPA asbestos rules is first to make a

determination whether a material 1s friable or nonfriable and then to handle those materials appropriately,

Friable ashestos: Is any asbestos-containing material that hand pressure can crumble, pulverize. or reduce to
powder when dry. Friable asbestos materials must be removed by confractors that have obtained a DEQ
license, These contractors must use workers trained and certified through a DEQ training program. Persons
trained at the supeivisor level through the DEQ certification program aiso meet OSHA’s competent person
reguirements. Asbestos material disposal requires specific packaging and Jabeling and must take place at a
landfill authorized to receive asbestos waste.

2 See Appendix, Pages 28-31, for a list of provisions by work classification.
* This includes thermal system insulation and surfacing material found in buildings constructed before 1981.
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Nonfriable asbestos: Is asbestos-containing material that hand pressure cannot crumble, pulverize, or reduce to
powder when dry. {Note: The use of power tools, shatiering, or the forces normally placed on nonfriable
material during the coutse of demolition will reader the nonfriable material in a fiiable condition.) Nonfriable
asbestos materials mav be removed by contractors not specifically licensed by DEQ and worker certification is
not required, However, an OSHA trained competent person is requested and recommended for nonfriable
removal projects. Asbestos material disposal must take place at a landfill authorized to receive asbestos waste.

Scope and application

The asbestos standard for the construction industry (OAR 437-003-1926.1101) regulates asbestos exposure for
workers and DEQ/LRAT regulates asbestos exposure to the public and the environment in the following
activities:

+ demolishing or salvaging structures where asbestos is present

» Temoving or encapsulating asbestos-containing materials

e constructing, aliering, repairing, maintaining, or renovating asbestos-containing structures or substrates

¢ instailing asbestos-containing products

» cleaning up asbestos spills/emergencies

s transporting, disposing of, storing, contaimng, and housekeeping involving asbestos or asbestos-containing
products on a construction site

Provisions of the standard

Employers must follow several provisions to comply with the asbestos standard. OR-OSHA has established
strict exposure 111n1ts and requirements for exposure assessment, medical surveillance, recordkeepmg,
“competent persons,” regulated areas, and hazard communication.

Permissible exposure limit (PEL) — Employers must ensure that no employee is exposed to an
airborne concentration of asbestos in excess of 0.1 f/ec as an eight-hour time-weighted average (TWA).

Excursion limit — Employers must ensure that no employee is exposed to an airborne concentration of
asbestos in excess of 1 fice as averaged over a sampling period of 30 minufes.

Threshold-limit value — short-term exposure Limit (TLV-STEL)

Thresheld-limit value — short-term exposure limit (TLV-STEL) is the maximum concentration to which
workers can be continuously exposed for a period of up to 15 minutes without suffering irritation, chronic or
irreversible tissue change, or narcosis of sufficient degree to increase accident proneness, impair seif-rescue, or
materjally reduce work efficiency, provided that no more than four excursions per day are permitted, with at
least 60 minutes between exposure periods, and provided that the daily TLV-TWA also isn’t exceeded. The
STEL is a maximurmn allowable concentration, or ceiling, not to be exceeded during the 15-minute excursion.

Exposure assessments and monitoring — Employers must assess all asbestos operations for
their potential to generate air-borne fibers. Employers must use exposure monitoring data to assess employee
expOosures,
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Initial exposure assessments

The designated “competent person™ must assess exposures immediately before or as the operation begins to
determine expected exposures. The assessment must be done in time to comply with all standard requirements
triggered by exposure data or the lack of a negative exposure assessment® and to provide information ensuring
control systems are appropriate and work properly.

"y

The initial exposure assessment must be based on the following:

» the results of employee exposure monitoring®

» all observations, information, or caleulations indicating employee exposure to asbestos, including any
‘previous monitoring

o the presumption that employees performing Class T asbestos work are exposed in excess of the PEL and
STEL until exposure monitoring proves they are not

Negative exposure assessments
For any specific asbestos job that trained employees perform, employers may show that exposure will be
below the PEL by performing an assessment and confirming it by the following:

*  “objective data” demonstrating an asbestos-containing material or activities involving if caimot release
airborne fibers 11 excess of the PEL and STEL

¢ “historical data” from prior monitoring for similar asbestos jobs performed within 12 months of the current
job and obtained during work operations conducted under similar conditions

» employees’ training and experience were no more extensive for previous jobs than training for current
employees

+ dafa show a high degree of certainty that employee exposures will not exceed the PEL and STEL under
current conditions o

s current initial exposure monitoring used breathing zone air. samples representing the eight-hour TWA and
30-minute short-term exposures for each employee in those operations most likely to result in exposures
over the PEL for the entire asbestos job ‘

Exposure monitoring
Employee exposure measurements must be made from breathing zone air samples representing the eight-hour
TWA and 30-minute short-term exposures for each employee,

Employers must take one or more samples representing full-shift exposure to determine the eight-hour TWA
exposure in each work area. To determine short-term employee exposures, employers must take one or more
sampies representing 30-minute exposures for the operations most likely to expose employees above the
excursion limit in each work area.

Employers must allow affected employees and their designated representatives to observe any employee
exposure monitoring. When observation requires entry into a regulated area, the employer must provide and
require the use of protective clothing and equipment.

Periodic monitoring

For Class I and I jobs, employers must monitor daily each employee working in a regulated area, unless a
negative exposure assessment for the entire operation already exists and nothing has changed. When all
employees use supplied-air respirators operated in positive-pressure mode, however, employers may
discontinue daily monitoring. If employees are performung Class I work using control methods not

* Defined by the standard as one who can identify existing asbestos hazards in the workplace and wha has the authority to
correct these hazards.

® A negative exposure assessment demonstrates that employee exposurc during an operation is consistently below the PEL.

® Unless there has been a negative exposure assessment. In certain less-hazardous operations, the empioyer may be exempt from
monitering. See OAR 437-003-1926.1101 for specific requirements.
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recommended in the standard, employers must continue daily monitoring, even when employees use supplied-
air respirators,

For operations other than Class I and II, employers must monitor all work in which exposures can exceed the
PEL often enough to validate the exposure prediction. If periodic monitoring shows employee exposures
below the PEL and STEL, the employer may discontinue monitoring.

Additional moniforing

Changes in processes, control equipment, level of personnel experience, or work practices that could result in
exposures. above the PEL or STEL — regardless of a previous negative exposure assessment for a specific job
— require additional monitoring,

Medical surveillance
Employers must provide a medical surveillance program for all employees:

¢ who are or will be exposed to asbestos at or above the PEL or STEL for a total of 30 or more days per year
and engage in Class I, 11, or 111 work, (Note: The 30-day requirement excludes days in which less than one
hour is spent in Class IT or IIT work when work practices specified by the code are followed.)

*  who wear negative-pressure respirators

A licensed physician must perform or supervise all medical exams and procedures, which are to be provided at
no cost to employees and at a reasonable time of day and week. Employers must make medical exams and
consultations available to employees:

¢ prior to employee assignment to an area where negative-pressure respirators are worn

¢ within 10 working days after the 30th day of exposure for employees assigned to an area where exposure
is at or above the PEL for 30 or more days per year

s at least annually thereafter

o when the examining physician suggests them more frequently

If, however, the employee was examined within the past 12 months and that examn meets the criteria of the
standard, another medical exam is not required.

Medical exams must include the following:

» amedical and work history

s completion of a standardized questionnaire with the initial exam (See OAR 437-003-1926.1101, Appendix
D, Part 1) and an abbreviated standardized questionnaire with annual exams {See OAR 437-003-
1926.1101, Appendix D, Part 2)

s aphysical exam focusing on the pelmonary and gastrointestinal systems

* any other exams or tests suggested by the examining physician

Employers must provide the examining physician:

¢« acopy of OSHA’s asbestos standard and its appendices a description of the affected employee’s duties
relating to exposure the employee’s representative exposure level or anticipated exposure level

» adescription of any personal protective equipment and respiratory equipment used

» information from previous medical exams not otherwise available

It is the employer’s responsibility to obtain the physician’s written opinion containing results of the medical
exam and the following:

s any medical conditions of the employee that increase health risks from asbestos exposure
¢ any recommended limitations on the employee or protective equipment used
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* astatement that the employee has been informed of the results of the medical exam and any medical
conditions resulting from asbestos exposure

« astatement that the employee has been informed of the increased risk of lung cancer from the combined
effect of smoking and asbestos exposure

The physician st not reveal specific findings or diagnoses unrelated to occupational exposure to asbestos in
the written opinjon. The employer must provide a copy of the physician’s written opinion to the affected
employee within 30 days of receipt.

Recordkeeping
Objective data records (kept for OSHA only, DEQ/LRAPA rules apply regardless of the

following)

If employers use objective data to demonstrate that products made from or containing asbestos cannot release
fibers in concentrations at or above the PEL or STEL, they must keep an accurate record for as long as it is
relied on and include the following information:

» the exempt product

+ the source of the objective data

» the testing protocol, test results, and analysis of the material for release of asbestos

+ adescription of the exempt operation and support data

» other data relevant to operations, materials, processes, or employee exposures

Monitoring records

Employers must keep the following records of all employee exposure monitoring for at least 30 years:
» date of measurement

» . the operation involving asbestos exposure that_ was monitored

e sampling and analytical methods used and evidence of their accuracy

e number, duration, and results of samples taken

s type of protective devices worn

* names, social security numbers, and exposures of the employees

Employers must make exposure records available upon request to affected employees and former employees
their designated representatives, and OR-OSHA.

Medical surveillance records

Employers must keep all medical surveillance records for the duration of the employee’s employment plus 30

years, including:

+ employee’s name and social security number

» the employee’s medical exam results, including the medicat history, quest10nna1res responses, test results
and physician’s recommendations

» the physician’s written opinions

s employee medical complaints refated to asbestos exposure

* acopy of the information provided to the examining physician Employee medical surveillance records

nmst be available to the subject employee, to anyone having specific written consent of that employee, and
to OR-OSHA. '

Other recordkeeping requirements
Employers must maintain all employee training records for one year beyond the last date of employment for
each employee, '
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Where data demonstraie presumed-asbestos-containing materials do not contain asbestos, building owners or
employers must keep the records for as long as they rely on them, Building owners must maintain written
notifications on the identification, location, and quantity of asbestos-containing or presumed-asbestos-
containing materials for the duration of ownership and transfer the records to successive owners,

When an employer ceases to do business without a successor to keep the records, the employer must notify the

director of the National Institute for Occupational Safety and Heatth (NIOSH) at least 90 days prior to their
disposal and transmit them as requested.

“Competent person” requirements_(DEQ supervisor training is equivalent)

On all construction sites with ashestos operations, employers must name a “competent person,” qualified and
authorized to ensure worker safety and health, as required by Subdivision C, General Safety and Health
Provisions for Construction (QAR 437-003-1926.20). Under these requirements for safety and heatth
prevention programs, the competent person must frequently inspect job sites, materials, and equipment.

The competent person must inspect Class I job sites at least once during each work shift and upon employee
request. The competent person must inspect Class Il and Class I job sites often enough to assess changing
conditions and upon employee request.

At Class I or I asbestos-work job sites and all DEQ friable asbestos projects, the competent person must

supervise the following:

o the integrity of regulated areas, enclosures, or other containments by on-site inspection

» procedures to control entry and exit of the job site

¢ employee exposure monitoring

+ employee use of required protective clothing, equipment, and glove bags’, if used

= proper setup, removal, and performance of engineering controls, work practices, and personal profective
equipment

+ employee use of hygiene facilities and required decontamination procedures

+ notification requirements

The competent person must attend a comprehensive training course for contractors and supervisors certified by
the U.S. Environmental Protection Agency (EPA) that iser a DEQstate- approved training provider-er-a-cougse

For Class III and IV asbestos work, training must include a course equivalent in length and content to the 16-
hour “Operations and Maintenance™ course developed by EPA for maintenance and custodial workers.®

Regulated areas |

A regulated area is a marked site where employees work with asbestos. It includes any adjoining area(s) where
debris and waste from asbestos work accumulates or where airborne concentrations of asbestos exceed or can
exceed the PEL.

All Class 1, 11, and T asbestos work must be done within regulated areas. Only authorized personnel’ may
enter. The designated competent person supervises all asbestos work performed in the area. (See the competent
person requirements, Pages 10 and 28.) Employers must mark the regulated area in any manner that
minimizes the number of persons within the area and protects persons outside the area from exposure to

7 A plastic bag-like enclosure of an asbestos-containing material, with glove-like appendages through which materials and tools
may be handled.

¥ For more specific information, see EPA Standard on Asbestas 40 CFR 763.92(a) (2).

? Any person permitted by the employer and required by work duties to be in regulated areas.
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airborne asbestos. Critical barriers™ or negative-pressure enclosures may mark the regulated area.
DEQ/LRAPA requires negative pressure enclosures on all fitable abaternent projects.

Posted waming signs marking the area must be easily readable and understandable. The signs must bear the
following information:

DANGER
ASBESTOS
CANCER AND LUNG DISEASE HAZARD
AUTHORIZED PERSONNEL ONLY
RESPIRATORY AND PROTECTIVE CLOTHING ARE
REQUIRED IN THIS AREA

Employers must supply a respirator to all persons entering regulated areas. (See Respiratory Frotection, Page
23.} Employees mast not eat, drink, smoke, chew tobacco or gum, or apply cosmetics in regulated areas.

An emplovyer performing work in a regulated area must inform other employers on site of the:
» nature of the work

¢ regulated area requirements

» measures taken to protect on-site employees

The contractor creating or controlling the source of asbestos contamination must abate the hazards. All
employers with employees working near regulated areas must assess each day the enclosure’s integrity or the
effectiveness of control methods to prevent airborne asbestos from migrating.

A general contractor on a construction project must oversee al/ asbestos work, éven though he or she may not
be the designated competent person. As supervisor of the entire project, the general contractor deternuines
whether asbestos contractors comply with the standard and ensures that they correct any problems.

Communication of hazards

Notification requirements ‘

The communication of asbestos hazards is vital to prevent further overexposure. Most asbestos-related
construction involves previously installed building materials. Building owners are often the only or best source
of information concerning these materials. Building owners and employers of potentially exposed employees
have specific duties under the standard.

Before beginning work, building owners must identify all thermal insulation, sprayed or troweled-on surfacing
materials, and resilient flooring material nstalled before 1981. Building owners must notify the following in
writing about the possible presence, locations, and quantity of asbestos-containing materials:

s prospective employers applying or bidding for work in or adjacent to areas containing asbestos

+ all workers in or adjacent to these areas

e tenants who may occupy the areas containing asbestos

All employers discovering asbestos-containing materials on a worksite must notify the building owner and
other employers on site within 24 hours. They must inform building owners of the presence, location, and
quantity of the asbestos-containing materials. Employers also must inform building owners and employees
working in nearby areas of the precautions taken to confine airborne ashestos. Within 1¢ days of project
completion, employers must inform building owners and other employers on site of the location and quantity
of remaining asbestos-containing materials and any final monitoring results. '

19 Plastic sheeting placed over all openings to the work area to prevent airbomne asbestos from migrating to an adjacent area.
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At any time, employers or building owners may demonstrate that a material does not contain asbestos by
inspecting the material according to the requirements of the Asbestos Hazard Response Act (40 CFR 763,

Subpart E) and by performing tests to prove asbestos is not present and obtaining approval from DEQ/LRAPA
in writing."!
Employers do not have to inform eniployees that building materials do not contain asbestos; however,

employers must retain the information, data, and analysis supporting the determination. (See Recordkeeping,
Page 9, for specific information.)

Signs
At entrances to rooms or areas containing asbestos thermal insulation and surfacing materials, the building
owner must post signs identifying the material, its focation, and work practices that ensure it is not disturbed.

Employers must post signs m reguiated areas to inform employees of the dangers and precautions. (See
Regulated Areas, Page 12, and Appendix, Page 28.)

Labels

Employers must attach warmning labels to all preducts and containers of asbestos, including waste containers,
and all installed asbestos products, when possible. Labels must be printed in large, bold letters on a contrasting
background and used in accordance with OR-OSHA’s Hazard Communication Standard (OAR 437-002-
1910.1200). All labels must contain a statement warning against breathing asbestos fibers and contain the
following legend:

DANGER
CONTAINS ASBESTOS FIBERS
AYOID CREATING DUST
CANCER AND LUNG DISEASE HAZARD

Labels are not required when asbestos concentration is less than 1 percent by weight or a bonding agent,
coating, or binder has altered asbestos fibers, prohibiting the release of airborne asbestos over the PEL or
STEL during reasonable use, handling, storage, disposal, processing, or transportation. DEO/LR_APA oniv
require labels on asbestos waste disposal packages.

When building owners or employers identify previously installed pessible asbestos-containing materials, labels
or signs must be attached or posted to inform employees which materials contain asbestos. Attached labels
must be clearly noticeable and readable.

Employee information and training General training requirements

Employers must provide training for all employees instailing and handling asbestos-containing products and
for employees performing Class I through IV asbestos operations, Training must be provided at no cost and
before or upon beginning these jobs and at least annually thereafter,

Training courses must be easily understandable to employees and must inform them of the following:

*+  ways to recognize asbestos

» adverse health effects of asbestos exposure

* the relationship between smoking and asbestos in causing lung cancer

¢ operations that could result in asbestos exposure and the importance of protective controls to minimize
exposure

» the purpose, proper use, fitting instruction, and limitations of respirators

» the appropriate work practices for performing asbestos jobs

+ medical surveillance program requirements

" See OAR 437-003-1926.1101 for specific testing requirements.

10
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¢ the contents of the asbestos standard

» the names, addresses, and phone numbers of public health organizations that provide information and
materials or conduct smoking-cessation programs

s reguired signs and labels and their meanings

The employer also must provide, at no cost to employees, written materials relating to empioyee training and
self-help smoking cessation programs.

Additional training based on work class (Some of the activities congidered Class 1, 11, I, or IV work
under OSHA rules may also be considered, inherently or through physical alteration, friable asbestos removal
projects under DEQ/LRAPA rules.)

For Class 1, training must be equivalent in curriculum, method, and length to the EPA Model Accreditation
Plan (MAP) asbestos abatement worker training (40 CFR 763, Subpart E, Appendix C). Eight hours of annual

refresher training is required. DEQ aceredits training providers to train and certlﬁ workers who perform

friable asbestos removal under the MAP.

For Class I work involving asbestos-containing material such as roofing, flooring, siding materials, ceiling
tiles, or transite panels training must include elements found in OAR 437-003-1926.1101(k}(9)(viii). This
training will include hands-on training and last at least eight hours. Annual refresher is required; no duration is
“gpecified.

For Class III operations, training must be equivalent in curriculum and method to the 16-hour “Operations and
Maintenance” course developed by EPA for maintenance and custodial workers whose work disturbs asbestos-
containing materials (See 40 CFR. 763.92). The course must inchide hands-on training in proper resprrator use
and work practices, Ammual refresher trammg is reqmred no duration is specified.

For Class IV operations, training must be equivalent in curriculum and method to EPA awareness training.'
Training must focus on locations of asbhestos-containing or presumed-asbestos-containing materials and ways
to recognize damage and avoid exposure. The course must be at least two hours long Annual refresher training
is required, no duration is specified.

Employers must provide OR-OSHA and the director of NIOSH all information and training materials upon
request.

Methods of compliance

Control measures

For all covered work, employers must use the following control methods to comply with the PEL and STEL

and DEQ/ILRAPA rules:

*» local exhaust ventilation equipped with HEPA-filter" dust collection systems

* enclosure or isolation of processes producing asbestos dust

« ventilation of the regulated area to move contaminated air away from the employees’ breathing zone and
toward a filtration or collection device equipped with a HEPA filter

* engineering and work practice controls to reduce exposure to the lowest possible levels, supplemented by
respirators to reach the PEL or STEL or lower

o file a notification with DEQ/LRAPA

¢ use waste shipment form for waste transport

"2 See OAR 437-003-1926.1161 for more information.
' High-efficiency particulate air (HEPA) filter capable of trapping and retaining at least 99:97 percent of all mono-dispersed
particles of 0.3 micrometers in diameter.
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Employers must use the following engineering controls and work practices for all operations, regardless of

exposure levels:

¢ vacuum cleaners equipped with HEPA filters to collect ali asbestos-containing or presumed asbestos-
containing debris and dust

*  wet methods or wetting agents to control employee exposures, except when wetting methods would cause
electrical hazards, equipment malfunction, shipping hazards or other hazards

e prompt cleanup and disposal of asbestos-contaminated wastes and debris in leak-tight containers

The following work practices and engineering controls are prohibited for all asbestos-related work or work

that disturbs asbestos or presumed ashestos-containing materials, regardless of measured exposure levels or the

results of mitial exposure assessments:

* high-speed abrasive disc saws not equipped with a point-of-cut ventilator or enclosure with HEPA-filtered
exhanst aiz, DEQ/LRAPA will not allow outside containment

* compressed air to remove asbestos or asbestos -containing materials unless the compressed air is used with
an enclosed ventilation system

¢ dry sweeping, shoveling, or other dry cleanup of dust and debris

» employee rotation to reduce exposure

¢ open accunmmlation of friable asbestos materials or ashestos containing waste

»  disposal at an unauthorized site

OR-OSHA s asbestos standard established specific requ1rements for each class of asbestos work in
constructiorn.

Class I work

A des;gnated competent person must supervise all Class I work, 1ncludmg installing and operating the control
system. Employers must place barriers over all openings to regulated areas or use another barrier or isolation
method to prevent airborne ashestos frorn migrating for the following:

¢ (Class I jobs removing more than 25 linear or 10 square feet of thermal insulation or surfacing material

» ofher Class I jobs without negative exposure assessiments

» areas adjacent to a Class I regulated area where employees are working

Otherwise, employers must perform pertimeter area surveillance during each work shift. No asbestos dust
should be visible. Perimeter monitoring must show that clearance levels are met (as contained in 40 CFR 763,
Subpart E of the “EPA Asbestos in Schools™ rule) or that perimeter area levels are no greater than background
levels.

For all Class I jobs;

o  HVAC systems must be isolated in the regulated area by sealing with a double layer of 6 mil plastic or the
equivalent

¢ impermeable drop cloths must be placed on surfaces beneath all removal activity

» all objects within the regulated area must be covered with secured impermeable drop cloths or plastic
sheeting

¢ for jobs without a negative exposure assessment or where exposure monitoring shows the PEL is
exceeded, employers must ventilate the regulated area to move the contaminated air away from the
employee breathing zone and toward a HEPA filtration or collection device, DEQ/LRAPA will not allow
alternatives the negative pressure enclosure requirements for removing friable asbesios material

In addition, employees performing Class T work must use one or more of the following controf methods (For

the specifications, limitations, and recommended work practices of these required control methods, refer to

Qccupational Exposure to Asbestos, OAR 437-003-1926.1101):

+ negative-pressure enclosure systems must be used when the configuration of the work area makes it
impessible to erect an enclosure
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* glove bag systems can be used to remove asbestos-containing or presumed-asbestos-containing materials
from straight runs of piping

s negative-pressure glove bag systems can be used to remove asbestos or presumed-asbestos-containing
materials from piping

. 11egatwe~pressule glove box systems can be used to remove ashestos or presumed-asbestos-containing
materials from pipe runs .

* water spray process systems may be used to remove asbestos or presumed-asbestos-containing materials
from cold-line piping if employees carrying out the process have completed a 40-hour training course on
its use in addition to training required for all employees performing Class [ work

o awalk-in enclosure that accommodates ne more than two people (mini-enclosure} may be used if the
disturbance or removal can be completely contained by the enclosure

Employers may use different or modified engineering and work practice controls if the following provisions

are met: (DEQ/TRAPA must approve all alternatives in writing)

¢ The control method encloses, contains, or isolates the process or source of airborne asbestos dust or
captures and redirects the dust before it enters into the employees’ breathing zone

¢ A certified industrial hygienist or licensed professional engineer gualified as a project designer evaluates
work area, work practices, and engineering controls. That person must certify, in writing, that the planned
control method adequately reduces direct and indirect employee exposure to or below PEL under worst-
case conditions. The planned control method must also prevent asbestos contamination outside the
regulated area. This must be determined by samplings meeting the requirements of the “EPA Asbestos in
Schools” rule or perimeter monitoring

+ Before using alternative methods to remove more than 25 linear or 10 sq. ft. of thermal system insulation
or surfacing material, emplovers must send a copy of evaluation and certification to OR-OSHA’s
Standards and Technical Resources Section, 350 Winter St. NE, Rm. 430, Salem OR 97310

Class I work

The competent person must supervise all Class II work.

Employers must use critical barriers over all openings to the regulated area or another barrier or isolation
method to prevent airbome asbestos from migrating for the following:

* all indoor Class IT jobs without a negative exposure assessment

s situations where changing conditions indicate exposure above the PEL

» situations where asbestos-containing materials are not removed substantially intact

Otherwise, employers must perform perimeter area monitoring to verity that the barrier works properly.
Impermeable drop cloths must be placed on ali surfaces beneath removal activities.

All Class 11 asbestos work can use the same work practices and requirements as Class I asbestos jobs.
Alternatively, Class I work can be performed more easily using simple work practices set out in the standard
for specific jobs._DEQ/LRAPA require approval in writing for any alternative that involves removal of friable
asbestos material or any material that may become friable when shysically altered during the removal process.

For removing vinyl and asphalt flooring materials containing asbestos or installed in buildings constructed
before 1981 and not verified as asbestos-free, employers must ensure employees do the following:
» not sand floormg or its backing
* not rip up resilient shesting
* notdry sweep
s not use mechanical chipping unless performed in a negative-pressure enclosure
e use vacuums equipped with HEPA filters to clean floors
¢ use wet methods when removing resilient sheeting by cutting
* use wet methods to scrape residual adhesives and/or backing
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¢ remove tiles intact, unless impossible

+  omit wetting if tiles are heated and removed intact

» assume resilient flooring material, including associated mastic and backing, are asbestos-containing,
uniess an industrial hygienist determines it asbestos-free

+ _file a notification with DEQ/LRAPA for a friable asbestos removal

 use an Oregon licensed asbestos contracior

» package and dispose of asbestos wastes in accordance with DEQ/LRAPA rules

To remove asbestos-containing roofing materials, employers must ensure that employees do the following:

» remove them intact

» use wet methods when possible

* continuously mist cutting machines during use, unless the competent person determines misting to be
unsafe :

» immediately HEPA-vacuum all loose dust along the cut

» lower to the ground as soon as possible or by the end of the work shift any unwrapped or unbagged
roofing material in a covered, dust-tight chute, crane, or hoist

» transfer unwrapped materials to a closed receptacle to prevent dispersing the dust when lowered

» isolate roof-level heating and ventilation air intake sources or shut down the ventilation system

When removing cementitious asbestos-containing siding and shingles or transite parels, employers nust

ensure that employees do the following: '

* not cut, abrade, or break siding, shingles, or transite panels unless methods less likely to result in asbestos
fiber release cannot be used

¢ spray each panel or shingle with amended water™ before removing _

« lower to the ground any unwrapped or unbagged panels or shingles n a covered dust-tight chute, crane, or
hoist or place them in an impervious waste bag or wrap them in plastic sheeting as soon as possible or by
the end of the work shift

* cutnails with flat, sharp instruments

s file a notification with DEQ/LRAPA

» dispose of asbestos waste at an authorized landfill

When removing asbestos-containing gaskets, employers must ensure that employees:

» remove gaskets within glove bags if they are visibly deteriorated and unlikely to be removed intact
o thoroughly wet the gaskets with amended water prior to removing

+ immediately place the wet gaskets in a disposal container

* scrape, using wet methods to remove residue

For removal of any other Class 11 asbestos-containing material, employers must ensure employees do the

following:

s not cut, abrade, or break the material

« thoroughly wet the material with amended water before and during removal

¢ remove the material intact, if possible

» immediately bag or wrap removed asbestos-containing materials or keep them wet until transferred to a
closed receptacle at the end of the work shift

Employers may use different or modified engineering and work practice controls if either of the following are

true: (DEQ/LRAPA must aive approval in writing for such altermatives)

¢ They can demonstrate by employee exposure data during the use of such methaods and under simmilar
conditions that employee exposure will not exceed the PEL under any anticipated circum-stance.

" Water to which surfactant (a wetting agent) has been added to increase the ability of the Jiquid to penetrate an asbestos-
containing material.
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e  The competent person evaluates the work area, the projected work practices, and the engineering conirols,
and certifies in writing that they wili reduce all employee exposure to below the PEL under expected
conditions. The evaluation must be based on exposure data for conditions closely resembling those of the
current job and for employees with equivalent training and experience.

Class ITI work

Employers must use wet methods and local exhaust ventilation when feasible during Class ITI work. Where
drilling, cutting, abrading, sanding, chipping, breaking, or sawing thermal insulation or surfacing material
occurs; employers must use impermeable drop cloths as well as mini-enclosures, glove bag systems, or other
effective isolation methods. Where a negative exposure assessment exists or monitoring shows the PEL is
exceeded, employers must contain the area with impermeable drop cloths and plastic barriers or other isolation
methods and ensure that employees wear respirators. (See also Respiratory Protection, Page 23.)
‘DEQ/LRAPA only allow maintenance activities where less than 3 linear or 3 square feet of asbestos removal
tales place as part of a needed repair operation.

Class IV work

Employees conducting Class TV asbestos work must have attended an asbestos-awareness training program.
Employees must use wet methods and HEPA vacuums to promptly clean asbestos-containing or presumed
asbestos-containing debris. When cleaning debris and waste in regulated areas, employees must wear
respirators. In areas where thermal insulation or surfacing material is present, employees must assume that all
waste and debris contain asbestos, DEQ/LRAPA only allow maimtenance activities where less than 3 linear or
3 square feet of asbestos removal fakes place as part of a needed repair operation. '

Respiratory protection

Respirators must be used for the foliowing:

»  (Class I asbestos jobs

»  (lass II work where an asbestos-containing material is not removed substantially intact

»  (lass II and Il work not using wet methods

« C(Class I} and Il work without a negative exposure assessment

e Class Il jobs where asbestos-containing or presumed asbestos-c011tmn1ng thermal insulation or surfacing
material is cut, abraded, or broken

s Class IV work within a regulated area where respirators are required

s work where employees are exposed above the PEL or STEL and in emergencies

Employers must provide respirators at no cost to employees, selecting the appropriate type from among those
approved by the Mine Safety and Health Administration (MSHA) and NIOSH.

For all employees performing Class [ work in regulated areas and for jobs without a negative exposure
assessment, employers must provide full-facepiece supplied-air respirators operated in pressure-demand mode
and equipped with an auxiliary positive-pressure, self-contained breathing apparatus.’”* However, a tight-fiting
powered air-purifying respirator (PAPR) is permitted if the exposure assessment and monitoring show that the
exposure levels do not exceed 1 fiee as an eight-hour TWA. When the PAPR is used, either HEPA egress
cartridges or auxiliary bottles of air for supplied-air respirators are allowed.

Employers must provide half-mask purifying respirators equipped with high-efficiency filters for Class Il and
11T asbestos jobs without a negative exposure assessment and for Class III jobs where work d1sturbs asbestos-
containing or presurned asbestos-containing thermal insulation or surfacing materials. :

If a particular job has not been addressed here, and exposures are above the PEL or STEL, the asbestos
standard, OAR 437-003-1926.1101, contains a table specitying types of respirators to use.

2 Unless the “competent person” determines that wearing such & respirator is not feesible, in which case a tight-fitting powered
air-purifying respirator may be worn.
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Employers must institute a respiratory program in accordance with Respiratory Protection, OAR 437-002-
1910.134. Emplovers must permit emplovees using filter respirators to change the filters when breathing
resistance increases, employers must maintain ar adeguate supply of filters. Employers must permit employees
wearing respirators to leave work areas to wash their faces and respirator facepieces to prevent skin siritation.

Employers must ensure that respirators fit properly, with minimal facepiece leakage. For empioyees wearing
negative-pressure respirators, employers nrust perform initial quantitative or qualitative face-fit tests and at
least every six months thereafter. The qualitative fit tests can only be used for fit testing half-mask respirators
(where permitted} or for full-facepiece air-purifying respirators (where they are worn at levels where half-
facepiece air-purifying respirators are permitted). Employers must conduct qualitative and quantitative fit tests
in accordance with Respiratory Protection (OAR 437-002-1910.134) and use the tests to select facepieces that
provide the required protection.

Employers must not assign any employee to tasks requiring respirator use if physical exams and the examining
physician’s recommendations show that he or she would be unable to function normally while using a
respirator. Employers must assign such employees to other jobs or give them the opportunity to transfer to
different positions in the same geographical area and with the same seniority, status, pay rate, and job benefits,
if such positions are available. '

Protective clothing

Employers must provide and require the use of protective clothing such as coveralls or similar whole-body

clothing, head coverings, gloves, and foot coverings for the following:

» any employee exposed to airborme asbestos exceeding the PEL or STEL

+ work without a negative exposure assessment '

» any employee performing Class I work involving the removal of over 25 linear or 10 square feet of
asbestos-containing or presumed asbestos-containing thermal insulation or surfacing materials

Employers must launder contaminated clothing to prevent the release of airbome asbestos in excess of the PEL
or STEL. Any employer who gives contaminated clothing te another person for laundering must inform him or
her of the contamination.

Employers must transport contaminated clothing in sealed, impermeabie bags or other closed impermeable
containers bearing appropriate labels. (See Labels, Page 14, for requirements.)

The competent person must examine employee worksuits at least once per workshift for rips or tears. Rips or
tears found while the employee is working must be mended or repiaced immediately.

Hygiene facilities

Decontamination requirements for Class I asbestos work

For employees performing Class 1 asbestos jobs involving more than 25 linear or 10 square feet of asbestos-
containing or presumed asbestos-containing thermal insulation or surfacing materials, employers must create a
decontamination area adjacent to and connected with the regulated area. Employees must enter and exit the
regulated area through the decontamination area. :

The decontanination area must be composed of an equipment room, shower area, and clean room in series.
The equipment room must be supplied with impermeable, labeled bags and containers to store and dispose of
contaminated protective equipment. Shower facilities must be adjacent to both the equipment and clean rooms,
unless work is performed outdoors or this arrangement is impractical. If so, employers must ensure that
employees remove asbestos contamination from their worksuits in the equipment room using a HEPA vacuum
before proceeding to a shower non-adjacent to the work area or remove their contaminated worksuits in the
equipment roor, don clean worksuits, and proceed to a shower non-adjacent to the work area.
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The clean room must have a locker or appropriate storage container for each employee unless work is
performed outdoors ar this arrangement is not possible. In such a case, employees may clean protective
clothing with a portable HEPA vacuum before leaving the regulated area. Employees must change into street
clothes in clear change areas,

Before entering the regulated area, employees must enter the decontamination area through the clean room,
remove and deposit street clothing in a provided locker, and put on protective clothing and respiratory
protection before leaving the clean area. To enter the regulated area, employees nmst pass through the
equipment room.

Before exiting the regulated area, employees must remove all gross contamination and debris and then remove
their protective clothing in the equipment room, depositing the clothing in labeled, impermeable bags or
containers. Employees must shower before entering the clean room to change into street clothing,

When employees consume food or beverages at the Class I worksite, emplovers must provide lunch areas with
airborne asbestos levels below the PEL and/or excursion limit.

Decontamination requirements for other Class I and Class II and Il asbestos work without a
negative exposure assessment and where exposures exceed the PEL

Employers must establish an equipment area adjacent to the regulated area for the decontamination of
employees and their equipment. The area must be covered by an impermeable drop cloth on the floor (or
horizontal work surface) and must be large enough to accommodate equipment cleaning and personal
protective equipment removal without spreading contamination beyond the area. Before removing work
clothing, employees must clean it with a HEPA vacuum. All equipment and the surfaces of containers filled
with asbestos-containing materials must be cleaned prior to removal. Employers must ensure employees enter
and exit the regulated area through the equipment area.

Decontamination requirements for Class IV work

Employers must ensure employees performing Class IV work within a regulated area comply with the hygiene
practices required of emplovees performing work with higher classifications in that regulated area. Otherwise,
employees cleaning up thermal system insulation or asbestos-containing debris must use decontamination
facilities required for Class 1T and 111 work where exposure exceeds the PEL or no negative exposure
assessment exists.

Smoking
Employers must ensure that employees performing any class of asbestos work do not smoke in any work area
with asbestos exposure.

Housekeeping

Asbestos waste, scrap, debris, bags, containers, equipment, and contaminated clothing consigned for disposal
must be collected and dispesed of in sealed, labeled, impermieable bags or other closed, labeled impermeable
containers. Employees must use HEPA-filtered vacuuming equipment and must empty it so as to minimize
asbestos reentry into the workplace.

All vinyl and asphalt flooring material must remain intact unless the building owner demonstrates that the
flooring does not contain asbestos. Sanding flooring material is prohibited. Employees stripping finishes must
use wet methods and low abrasion pads at speeds lower than 300 revolutions per minute. Burnishing or dry
buffing may be done only on flooring with enough finish that the pad canmot contact the flooring material.
Employees must not dust, sweep, or vacuum without a HEPA filter in an area containing thermal insulation or
surfacing material or visibly deteriorated asbestos-containing materials. Emplovees must promptly clean and
dispose of dust and debris in leak-tight containers.
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OR-OSHA Services

OR-OSHA offers a wide variety of safety and health services to employers and employees:

Consultative Services

e Offers no-cost on-site safety and health assistance to Oregon employers for help in recognizing and correcting
safety and health problems in their workplaces.
»  Provides consultations in the areas of safety, industrial hygiene, ergonomics, occupational safety and health
programs, new business assistance, and the Safety and Health Achievement Recognition Program (SHARP),

Enforcement

e Offers pre-job conferences for mobile employers in industries such as logging and construction.
»  Provides abatement assistance to employers who have received citations and provides compliance and technical

assistance by phone,

e Inspects places of employment for occupational safety and health rule violations and investigates workplace
safety and health complaints and accidents.

Standards & Technical Resources
¢ Develops, interprets, and provides technical advice on safety and health standards,

»  Provides copies of all OR-OSHA occupational safety and health standards.

»  Publishes booklets, pamphlets, and other materials to assist in the implementation of safety and health standards

and programs,

o Operates a Resource Center containing books, topical files, techmical periodicals, a video and film lending
library, and more than 200 databases.
+ Manages the Worksite Redesign Grant Program, which awards grants to develop and implement solutlons to
workplace safety, health, and ergonomic problems.

Public Education & Conferences
+ Conducts conferences, seminars, workshops, and rule fOrums

»  Coordinates and provides technical training on topics like confined space, ergonomics, lockout/tagout, and

excavations,

»  Provides workshops covering basic safety and health program management, safety committees, accident
investigation, and job safety analysis. _
» Manages the Voluntary Protection Program and the Safety and Health Education and Training Grant Program,
which awards grants 1o industrial and labor groups to develop occupational safety and health training materials

for Oregon workers.

For more information, call the OR-OSHA office nearest you. (All phone numbers are voice and TTY). Visit us
on the World Wide Web at: www.orosha.org

Salem Central Office

350 Winter St. NE, Rm. 430
Salem, OR 973013882
Phone: (503) 378-3272
Toll-free: (800) 922-2685
Fax: (503) 947-7461
Spanish-language phone:

1 (860) 843-8086

Salem

1225 Ferry St. SE, U110
Salem, OR 97301-4282

(503} 378-3274
Consultation: (503) 373-781%
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Portland

1750 NW Naito Parkway, Ste. 112

Portland, OR 97209-2533
(503) 229-5910
Consultation: (503) 229-6193

Bend

Red Oaks Square

1230 NE Third St., Ste. A-115
Bend, OR 97701-4374

(541} 388-6006

Consultation: (541) 388-6068

Eugene

1146 Willagillespie, Ste. 42
Eugene, OR 97401-2101
(541) 686-7562
Consultation: (541) 686-7913

Medford

1840 Bamett Rd., Ste, D
Medford, OR 97504-8250
(5413 776-6030

Consultation: (541) 776-6016

Pendleton

721 SE Third St., Ste. 306
Pendleton, OR 97801-3056
(541) 276-9175
Consultation: (541) 276-2353
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Copies of the DEQ rules; guidance documents; fact sheets; consultant, laboratory, abatement
contractor and landfill lists; project notification and waste shipment report forms; and other.
asbestos information can also be found on DEQ’s web page at www.deq.state. or.us/aq/asbestos.

For further information about the DEQ/LRAPA asbestos requirements one of the offices
listed below:

For Clackamas, Clatsop, Columbia, Multnomah, Tillamook and Washington Counties, call the
Portland office at (503) 229-5364, (503) 229-5473 or (800) 452-4011

For Benton, Lincoln, Linn, Marion, Polk an'd Yamhill Counties, call the Salem office at (503)
378-8240, ext. 272 or (800) 349-7677.

For Lane County call Lane Regional Air Pollution Authority at (541) 736-1056, ext. 222.

For Jackson, Josephine and Eastern Douglas Counties, call the Medford office at (541) 776-
6010, ext. 235 or (877) 823-3216.

For Coos, Curry and Western Douglas Counties eall the Coos Bay office at-(541) 269-2721, ext.
22, '

For all areas east of the Cuascades, call the Bend office at (341) 388-6146, ext. 226, or the
Pendleton office at (541) 278-4626 or at 1-800-304-3513. ‘ :
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Definition

Remdval of thermal

insulation and surfacing

materials

Removal of ali other asbestos
not thermal insulation or
surfacing materials

Maintenance and repair
operations disturbing
asbestos-containing
materials

Housekeeping and
custodiat operations
(including construction
site cleanup}

Remove and
dispose of ali
asbestos material
before any activity
that would disturb
the material or
preclude access to
it for future
removal.

Friable asbestos
material means any
ashestos-
containing material
that had pressure
can crumble,
pulverize or reduce
to powder when
dry. (friable
materiais include,
but is not limited to,
thermal insulation,
sheet vinyl, ceiling
texture, boiler
insulation, and any
nonfriable material
that is shattered,
pulverized, or
caused o release
visible emissions)

Remove all
nonfriable
asbestos-
containing material
before any activity
that would disturb
the material or
cause the release
of asbestos fibers
into the air or
preclude access to
the materials for
future removal.

Nonfriable
asbestos material
means any
asbestos-
containing material
that cannot be
crumbled,
pulverized, or
reduced to powder
by hand pressure.
{nonfriable material
includes, hut is not
limited to vinyl tile
cement siding and

roofing or any other

material that DEQ
considers encased
in a viable rigid
matrix)

Regulated areas

Required (signs
reqguired})

Required (signs required)}

Required (signs
required)

Required (signs
required)

Required for all
projects (viewing
windows required)

OSHA
reqguirements apply

Competent
person

Required on site:

» Inspect each
workshift

s Contractors and

supervisors training

required

Required on site:

* Inspectoften

» Contractors and
supervisors fraining
required

Required on site:

= Inspect often

=  Operations and
maintenance
training required

Required on site:

= Inspect often

*  Cperations and
maintenance
training required

All Workers and
Supervisors must
be certified by DEQ
{(all asbestos
contractors must
have a DEQ
license and each
friable project must

OSHA
requirements apply

have a Supervisor)
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Air monitoring

« Initial if no negative
exposure
assessment (NEA)

» Daily if no NEA

e Initial if no NEA

s Daily if no NEA Terminate
if <PEL
»  Addition if conditicns

« Initial if no NEA
«. Periodic to
" accurately predict if
>PEL

Air clearances
upon completion of
a friable asbestos
project by a person

OSHA
requirements apply

+  Terminate if change »  Terminate if <PEL fndependent of the
<permissible » - Additional if abatement
exposure limit conditions change contractor when
(PEL}) more than 260
« Additional if linear or 160
conditions change square feet of
asbestos is
removed within
negative pressure
containment.
Medical Required if: Required #: Regqurired if: Required if: OSHA OSHA
surveillance « wearing negative s« wearing negative pressure | «  wearing negative “e  wearing negative requirements apply | requirements apply
pressure respirator respirator pressure respirator ‘pressure respirator
. >PEL ¢« >PEL «  >PEL + >PEL
« >30 days « >30 days exposure/year » >30days
exposure/year exposure/fyear
Respirators Mandatory for all Class | | Mandatory if; Half-mask air-purifying Mandatory if: OSHA OSHA
jobs «  non-intact removal respirator minimum if: » inregulated area - | requirements apply | requirements apply
« noNEA » no NEA where required
o >PEL » thermal insulation »  if>PEL
. s dry removal (except for - or surfacing « in emergencies
roofing) materials disturbed
+ in emergencies « >PEL
Mandatory if:

» dry removal (except
for rocfing)
« inemergencies

OSHA

Protective Required for all jobs if: Required for all jobs if: Required for all jobs if: Required for all jobs if: OSHA
clothing and s >=25inearor 10 s no NEA s no NEA +« no NEA requirements apply | requirements apply
equipment square feet of + >PEL « >PEL « >PEL
thermat insulation
or surfacing
materials removal
» no NEA
¢  >PEL
Training Equivalent to Asbesfos | See K(9)(iii) & K(9)(iv) Equivalent to AHERA Equivalent to AHERA Training required OSHA competent
Hazard Response Act operaticns and awareness training by a DEQ person

(AHERA) worker
fraining

maintenance course

accredited trainer

requirements apply

Decontamination
procedures

Full decon unit required

| if =25 linear or 10

square fest of thermal
insulation or surfacing
materials removal:

= connected

If >PEL or no NEA:

» eguipment room/area
required

« drop cloths required

= area must accommodate

If >PEL or no NEA:
*+  equipment
room/area required

« drop cloths required -

. area must

If >PEL or no NEA:

s equipment
room/area required

» drop cloths
required

O3HA o
requirements apply

OSHA
requirements apply
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Decontamination
procedures
{continued)

shower/clean room
requlired

vacuum, changs,
shower elsewhere
detailed procedures

cleanup

must decontaminate all

personal protective
equipment

accommodate
cleanup

*  must
decontaminate all

s areamust
accommodate
cteanup

»  must

= must enter regulated area

L.unch area required

If <25 linearor 10

square feet of thermal
insulation or surfacing
materiats removal or
>PEL or no NEA:

equipment
room/area required

« drop cloths

required

» area must
accommodate
cleanup

»  must

decontaminate all
" personal protective
equipment
* must enter
regulated area
through equipment
room/decon area

No smoking in work
area

through equipment
room/decon area

No smoking in work area

personal protective
equipment

- must enter

requlated area

decontaminate all
personal protective
equipment

must enter

through equipment
room/decon area

if NEA, must vacuum
No smoking in work
area

regulated area
through equipment
room/decon area

No smoking in work
area

Required work » wet methods « wet methods wet methods wet methods Wet methods Wet methods
practices and «  HEPA vacuum «  HEPA vacuum HEPA vacuum HEPA vacuum HEPA Remove intact
engineering »  Prompt «  Prompt cleanup/disposal Prompt Prompt equipment Prompt clean
controls cleanup/disposal cleanup/disposal cleanup/disposal Prompt up
cleanup Disposal at an
Disposal at an authorized
authorized {zndfill
landfill
Required work « HEPA local * HEPA local exhaust HEPA local exhaust HEPA local Wet methods Wet methods
practices and exhaust s Enclosure : Enclosure exhaust HEPA Remove intact
engineering » Enclosure « Directed ventilation Directed ventilation Enclosure equipment Prompt clean
controls to » Directed ventilation | «  Other work practices Other work " Directed ventilation Prompt up
comply with PEL | ,  Other work +  Supplement with prattices Other work cleanup Disposal at an
practices respirators Supplement with practices Disposal at an authorized
»  Supplement with respirators Supplement with authorized landfill
respirators respirators landfill
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Prohibited work High-speed + High-speed abrasive disc | s. High-speed High-speed Dry removal Dry removal
praC_ticeS_ and abrasive disc saws saws without HEPA - abrasive disc saws abrasive disc saws Open storage Open storage
engineering without HEPA « Compressed air without _ without HEPA without HEPA or or
controls Compressed air capture device s Compressed air Compressed air accumulation accumulation
without capture +  Dry sweeping/ shoveling without capture without capture of friable of friable
device +  Empicyee rotation device device ashestos ashestos
Dry sweeping/ e Dry sweeping/ Dry sweeping/ materials or materials or
shoveling shoveling shoveling asbestos- asbestos-
Employee rotation = Employee rotaticn Employee rotation containing containing
waste material waste material
Disposal at a Disposat ata
site not site not
authorized to authorized to
handle handle
ashestos asbhestos
] waste waste
Controls and work Critical barriers/ For indocr work only: « critical barriers See Required Work File DEQ Fite DEQ

practices

isolation methods
required if:
- > 25 linear or
10 square
feet of
thermal
insulation
or
surfacing
materials
removal
- <25 1inearor

10 square -

feet of
thermal
insulation
or
surfacing
materials
removal
only if no
NEA or
adjacent
workers

HVAC isolation
required

Drop cloths
required

Directed ventilation
required if no NEA
or >PEL

»  critical barriers/isolation
metheds required if:
- no NEA
- likely =PEL
- non-intact removal
« drop cloths required

If =PEL, must use:

*  local HEPA exhaust

*» process isolation

s directed ventilation
“controls supplemented
with respirators

For removal of vinyl and

asphait flooring materials:

» no sanding

HEPA vacuum

Wet methods

No dry seeping

Chipping done in

negative-pressure

enclosure

« Intact removal, ¥ possible

»  Dry heat removal allowed

» Assume contains
asbestos without an
analysis

For removal of built-up roofing
materials or asbestos-cement
shingles:

required if:

- no NEA
- PEL via
] monitoring
» Drop cloths
required
+ Local HEPA
exhaust required

Enclosure or isoiation of

operation required if:

» TSior SMis drilled,
cut, abraded,
sanded, sawed, or
chipped.

Practices and
Engineering
Controls

notification and
fee

Negative
pressure
containment
Disposal
packaging
Waste
shipment form

notification and
fee

Follow DEQ
guidance
Waste
shipment form
suggested
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Controls and work
practices
{continued)

Also, one or more of the

following controls must

be used:

» regative-pressure
enclosure

= glove bag for
straight runs of pipe

« negative-pressure
glove bag for pipe
runs

s« neagative-pressure
glove box for pipe
rans

= water spray
process

« mini-enclosure

Intact removal, if possible
HEPA vacuum

Wet methods, if feasible
Cutting machine misting
HEPA-vacuum debris
Lower by day's end
Control dust of unbagged
material

* Roof vent system
protected

For removal of cementitious

siding, shingles, or fransite

panels

» Intact remaoval, if possible

*  Wef meihods

« tower in dust-tight chute
by day’'s end

«  Cut nail heads

For removal of gaskets:

= Use glove bags if not
intact

»  Wetremoval

= Prompt disposal

» Woet scraping

Additional requirements:

«  Wet methods

« Intact removal, if possible

+  Cuiting, abrading, or
breaking prohibited




je E?/Cﬁ - ,J/-i{'(,f fan J foo o, oo

I CONTRACTOR ALERT !

On May 9, 2003, the Environmental Quality Commission adopted asbestos rules
that modified the asbhestos regulations. These modifications change how
contractors handle renovation and demolition projects.

The rule includes a change to the building survey requirement that makes DEQ's
survey requirement equal to EPA’s survey rule. The rule still requires surveys in
all public or private buildings but excludes surveys for residential structures to
those with four or fewer dwelling units. Inspections must be done by an
accredited inspector before work begins to determine whether asbestos is
present. All building owners and operators, excluding buildings with four or fewer
dwelling units, must have an inspection or survey done for the presence of
asbestos containing materials before demolition or renovation activities can take
place.

To protect your business, your employees, and yourself always get a written
copy of this required survey! For residential structures with four or fewer dwelling
units you shouid have all materials suspected to contain asbestos tested by a lab
before you start work.

Contractors must ensure that they do not cause exposure to asbestos during their
renovation and demolition projects. Regardless of whether a building survey is
required or not, you as a contractor will be held responsible for asbestos
exposure! If you disturb asbestos containing materials you will violate DEQ rules
and you are libel for enforcement actions and clean up costs! OROSHA survey
requirements still apply to all contractors that have employees!

Protect your self and the public by always making sure there are no asbestos-
containing materials before you begin a renovation or demolition project.

“If you would like more information, call DEQ at one the regional phone numbers
listed below or visit our website at www.deq.state.or.us/aq/asbestos:

For Clackamas, Clatsop, Columbia, Mulinomah, Tillamook and Washington Counties, call the Portland Office at
(503} 229-5364, (503) 229-5473, or (800) 452-4011.

For Benton, Lincoln, Linn, Marion, Polk and Yamhill Counties, call the Salem Office at (503) 378-8240, ext. 272 or
(800) 349-7677.

For Lane County call Lane Regional Air Pollution Authority at (541) 736-1056.

For Jackson, Josephine and Eastern Douglas Counties, call the Medford Office at (541) 776-6010, ext. 235 or
(877) 823-3216.

For Coos, Curry and Western Douglas Counties, call the Coos Bay Office at (541) 269-2721, ext. 22.

For all areas east of the Cascades, call the Bend Office at (541) 388-6146, ext. 226, or the Pendleton Office at
(541) 278-4626 or at 1-800-304-3513.

(Revised 5/03)
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OREGON ADMINISTRATIVE RULES
Chapter 340 Department of Environmental Quality

not broken or otherwise altered such that
asbestos fibers could be released during
removal, handling, and transport to an
authorized disposal site.

(2} Accumulation of asbestos-containing material

or ashestos-containing waste material is
prohibited.

(3) Any person who removes non-friable asbestos-

containing material not exempted tinder OAR

340-248-0250(1) shall comply with the

following:

{a) Submit notification and fee to the
Department Business Office on a
Department form in accordance with
OAR 340-248-0260,

{b) Removal of nonfriable asbestos-contaming
miaterials that are not shattered, crumbled,
pulverized or reduced to dust until
delivered to an authorized disposal site is
exempt from OAR 340-248-0270(10) and
OAR 340-248-0110. This exemption shall
end whenever the asbestos-containing
material becomes friable and releases
asbestos fibers into the environment.

project and at feast five days before beginning
any non-friable asbestos abatement project.
(a) The project notification fee shall be:

(A) $35 for each project less than 40
linear feet or 80 square feet,
residential building, or non-friable
asbestos abatement project.

(B) $70 for each project greater than or
equal to 40 linear feet or 80 square
feet but less than 260 linear feet or
160 square feet of asbestos-containing
material.

(C) $275 for each project greater than or
equal to 260 linear feet or 160 square
feet, and less than 1300 linear feet or
800 square feet of asbestos-containing
material,

(D) $375 for each project greater than or
equal to 1300 linear feet or 800
square feet, and less than 2600 linear
feet or 1600 square feet of asbestos-
containing material.

(E) $650 for each project greater than or
equal to 2600 linear feet or 1600

[NOTE: The requirements and jurisdiction of the Department
of Insurance and Finance, Oregon Occupational Safety and
Health Division and any other state agency are not affected by
OAR 340-248-0200 through 340-248-0280.)

square feet, and less than 5000 linear
feet or 3500 square feet of asbestos-
containing material,

[Publications: The publication{s) referred to or incorporated by reference
in this rule are available from the office of the agency.]

Stat. Auth.: ORS 468 & QRS 468A

Stats. Implemented: ORS 468A.745

Hist.: DEQ 96, £ 9-2-75, ef. 9-25-75; DEQ 22-1982, f, & ef, 10-21-82;
DEQ 9-1988, f 5-15-88 (and corrected 6-3-88), ef. 6-1-88; DEQ 4-1530,
f. & cert. ef. 2-7-90 (and corrected 5-21-90 & 7-8-91); DEQ) 8-1990, .
3-13-90, cert. ef 4-23-90; DEQ 18-1991, f, & cert. ef. 10-7-91; Section
(1)} - {d) renumbered from 340-025-0465{4)(a) - (d); DEQ 4-1993, f.
& cert, ef. 3-10-93; DEQ 18-1893, f & cert. ef. 11-4-53; Renumbered
from 340-025-0466; DEQ 13-1994, £, 0-0-54, gert, f. 10-1-94; DEQ 15-
1995, £, & cert. ef. 6-16-95; DEQ 22-1595, £ & cert, ef. 10-6-95;
DEQI14-1999, f. & cert. ef. 10-14-99, Renumbered from 340-032-5620

(F) $750 for each project greater than or
equal to 5000 linear feet or 3500
square feet, and less than 10,000
linear feet or 6000 square feet of
asbestos-containing material.

(G) $1,200 for each project greater than or
equal to 10,000 linear feet or 6000
square feet, and Jess than 26,000

linear feet or 16,000 square feet of
_asbestos-containing material.

(H) $2,000 for each project greater than or
equal to 26,000 linear feet or 16,000
square feet, and less than 260,000
linear feet or 160,000 square feet of
asbestos-containing material.

(Ty $2,500 for each project greater than
260,000 linear feet or 160,000 square
feet of asbestos-containing material.

(I) $260 for annual notifications for
friable asbestos abatement projects
involving 40 linear feet or 80 square
feet or less of asbestos removal.

340-248-0260

Asbestos Abatement Notifications

Requirements

Written notification of any asbestos abatement

project shall be provided to the Department on a

Department form. The notification must be

submitted by the facility owner or operator or by

the contractor in accordance with one of the

procedures specified in sections (1), (2), or (3) of

this rule except as provided in sections (5), (6),

and (7).

(1) Submit the notifications as specified in section

. (4) of this rule and the project notification fee

to the Department at least ten days before
beginning any friable asbestos abatement

15




§61.142

owns, ieages, operabtes, controls, or su-
pervises the demolition or removation
operation, or both,

Particulate asbestos material means
finely divided particles of asbestos or
material containing asbestos,

Planned renovation operations means a
renovabion operation, or a number of
such operations, in which some RACM
will be removed or stripped within a
given period of time and that can he
predicted, Individual nonscheduled op-
erations are included if a number of
such operations can be predicted to
cceur during a given period of time
based on operating experience.

Regulated nsbestos-coniaining material
(RACM) means (a) Friable asbestos ma-
terial, () Category I nonfriable AOM
that has become friable, {¢) Category 1
nonfriable ACM that will be or has
been subjected to sanding, grinding,
cutting, or abrading, or (d) Category II
nonfriabie ACM that has a high prob-
ability of becoming or has become
crumbled, pulverized, or reduced fto
powder by the forces expected to act on
the material in the course of demoli-
tion or renovation operabions regulated
by this subpart. ‘

Remove means to take out RACM or
facility components thatb confain or are
covered with RACM from. any facility.

Renovation means altering a facility
or one.or rmore facility components in
any- way, including. the stripping or re-
moval.of RAGM from.a facility compo-
nent... Operatiens.. in which load-sup-
porting . structural. - members . are
wrecked or taken out.are demolitions.
. Restlient floor covering means asbes-
tos-containing floor tile, including as-
phalt and vinyl floor tile, and sheet
vinyl floor cowvering containing more
than 1 percent asbestos as determined
uaing polarized light microscopy ac-
cording to the method specified in ap-
pendix E, subpart B, 40 CFR part T63,
section 1, Peolarized Light Microscopy.

Roadways means surfaces on which
vehicles travel. This term inclades
public and private highways, roads,
streets, parking areas, and driveways,

Strip means to take off RACM from
any part of a facility or farcility compo-
nents.

Structural member means any load-
supporting member of a facility, such
as beams and load supporting walls; or

i d o &
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40 CFR Ch. | (7-1-01 Edition)

any ncnload-supporting member, sach
a5 ceilings and nonload-supporting
walls.

Visible emissions means any emissions,
which are visually detectable without
the aid of instruments, coming from
RACM or asbestos-containing waste
material, or from any ashestos milling,
manufacturing, or fabricating oper-
ation. This does not include condensed,
uncombined water vapor.

Waste generafor means any owner or
operator of a source covered by this
subpart whose act or process produces
ashestos-containing waste material.

Waste shipment record means the ship-
ping document, required to be origi-
nated and signed by the waste gener-
ator, used to track and substantiate
the disposition of asbestos-containing
waste material.

Working day means Mopday through

Friday and includes holidays that fall
on any of the days Monday through
Friday.
[49 FR 13661, Apr. b, 1984; 49 FR 25453, Junse 21,
1984, as amended by 556 FR 48414, Nov, 20, 1990,
56 PR 1668, Jan. 18, 1991; 60 FR 31920, June 19,
1995]

§61.142 Standard for asbestos mills.

{a) Wach owner or operator of an as-
bestos mill shall either discharge no
visible emisgions to the outside air
from that asbestos mill, including fugi-
tive sources, or use the methods speci-
fied by §61.152 to clean ermnissions con-
taining particulate asbestos material
before they escape to, or are vented to,
the cutside air.

(b} Bach owner or operator of an as-
bestos mill shail meet the following re-
quirements;

(1) Monitor each potential source of
asbestos emissions from any part of the
mill facility, incilunding air cleaning de-
vices, process equipment, and buildings
that house equipment for material
processing and handling, at least once
sach day, during daylight hours, for
visible emissions to the outside air dur-
ing periods of operation. The moni-
toring shall be by visual observaticn of
at least 16 seconds duration per source
of emisgions.

{2) Inspect sach air cleaning device at
least once each week for proper oper-
ation and for changes that signal the
potential for malfunction, including, to
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MEMORANDUM

To: | Key NR Agency Directors
From: Jim Brown
Subject: PCSRF Budget Meeting Follow-up

Date: 24 April 2003

As we discussed yesterday, T have agreed to provide the co-chairs with a $22 million dollar

package for using the Pacific Coastal Salmon Recovery Fund (PCSRF) to backfill General Fund

programs and fund key components of the Oregon Plan for Salmon and Watersheds. The
funding constraints and principles I provided last week remain intact based on our conversation
yesterday, and were used to frame the specific fund shifts and program funding decisions made
identified in the attached spreadsheet. I am also continuing to operate on the premise that the
program reductions identified for backfill will be accepted as one-time revenue reductions rather
than as permanent program cuts. Doing so will provide a substantial measure of added
credibility for this exercise to both the federal government and key stakeholders.

1 am providing this memo and the spreadsheet to the co-chairs today in response to their
invitation last week that we help identify appropriate fund shifts and use of the federal funds
offered up by OWEB. It is my hope that the co-chair’s budget will reflect the work and
discugsions we have had that resulted in the attached spreadsheet.

I Available Pacific Coastal Salmon Recovefy Fund

FFY 2002
$17.0 million: Total Grant Award
$5.0 million: Allocated
$11.631 million Unallocated Funds
FFY 2003
- $14.0 miliion Total Grant Award
$00.0 Allocated
$10.4 million Unallocated Funds Minus Earmarks

-$22.031 million Total PCSRF Available
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1.

' PCSRF Constraints

" Must support recovery of native salmon stqcks via OWEB grant eligible
~ activities: water quality, quantity, and salmon habitat restoration activities.

Linkage to “core” Oregon Plan habitat restoration components is the eligibility
hook since the Plan is Oregon’s mechanism for addressing ESA listinigs, and
habitat components are within the scope of OWEB’s grant program.

Must be allocated by vote of the OWEB Board, and administered by agreement
between the receiving agency and OWEB. Funds can’t be redirected,

- administrative overhead will need to be specified, and funds will be for program

implementation only through June 30, 2005.

-Must provide-auditable outcomes that support OWEB reporting requirements to

NOAA Fisheries, the Inspector General’s Office, and Congress.
Because this fund source is very soft, we can’t anticipate availability for program
continuation in future biennia.

Guiding Principles for Fund Shifting from GF to PCSRF

- While it isn’t desirable to move any program responsibility from General Fund to the
 PCSRF source, the availability of the federal funds will allow some GF Oregon Plan
program cuts to be avoided in this biennium. Viewed in this context, individual programs
considered for fund shifting were examined with an eye on both preserving essential
elements of the Plan, and doing so in a manner most consistent with the intent (and-
realities) of the federal grant funds. The following are some guiding principles for
federal funds use that were considered along with the fund constraints noted above:

Attachment

L.

Preserve key elements of Oregon Plan monitoring programs

2. Preserve capacity to provxde technical assistance for landowner pamclpants in

Oregon Plan.
Core parts of water quality initiatives ('MDL and SB 1010) remain GF or M-66 -
Operational.

Preserve capacity of voluntary restoratlon entities (councils and districts).

Adequate funds for umbrella Oregon Plan components (IMST Linkage of Oregon
Plan to ESA).

Maintain adequate funds to support non- capital portion of the OWEB gra.nt
program,

Avoid funding core ageticy pro gram responsibilities (partlcuiarly permlttmg and

No expansion of 2001-03 program funding levels.
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2003-05 Fund Shifts using M-66 LF and PCSRF FF | &KB

oD W .
. Oregon Plan Monitoring : 878,000
.| Oregon Plan Monitoring (3,893,638) 3,893,636
Fish Screens Program Support . {206,424) - 206,424
pawning Surveys : (22,067} 22,067
abitat Biologists ] {424,674) ) : 424,674
Quantifying Fish Flows (142,652) . : 142,652
abitat Protection (30,000) 30,000 :
Aquatic Surveys © o (362,724) . 362,724
Fish Passage ] (375455) - ' 375,455
Unidentified GF cuts for License Funding {738,179} . ] .
Totals - (1,563,996)0 (738,179) {3,841,569) . 0D 6,283,565
DEQ ) .
TMDL _ . (2,000,000} 2,000,000
Volunteer Monitering Coordinator ) : ’ ‘ 210,000
Oregon Flan Monitoring. (782,182) ’ T 782,182
illamette TMDL Acceleration ' (387.071) ) . 387,071
' . Totals (3,169,253)0 0 _ 2,000,000 0 1,379,253
ater Resources . )
Oregon Plan Data (800,000) - 800,000
nstream water rights, tech assist ~{1,200,000) - 1,200,000
| : Totals (2,000,000)0 ' 00 0o 00 2,000,000
- IOWEB . . ‘ '
LCREP - C o (101,280) 101,280
CHIP . 665,000
ESA Linkage s ' 1,000,000
Grant Program : . ) ] 3,000,000
Federal Grant Administration _ ‘ : : 660,000
Local Watershed Councils - . 1,700,000
IMST ) . {211,660 611,661
B Totals (101,280)0 0 {110,381) 00 7,636,661
Forestry , . .
Cumulative Effects (986,346} : ) 96,346
Data Collection and Monitoring (973,973) . : : 973,973
Education and Qutreach (74,967) S ‘ 74,967
Forest Practices . {2,265,486) ’ 2,265,486
Technical Assistance/Forest Mngt. {949 577) 949,577
Totals (4,360,349)0 00 ’ 00 00" 4,360,349
Agriculture - - ’
Noxious Weed Control ) {370,357) : 370,357
Plant, Pest, and Disease Control (347,518) ’ 347,518
Agricultural Water Quality (2,000,000) 2,000,000 ,
N : Totals (2,717.875)0 0 2,000,000 v 3703570 . 347.518
Tofal All Activities  {13,912,753)0 {738,179)0 48,0500 °  370,3570 22,007,346
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ODFW
Fish Screens Program Support (208,424} 206,424
Spawning Surveys (22,067) 22,067
Water Quality and Policy (264,082) 264,082
Forestry / pollution coordination {213,595) 213,595
Assistant District Fish Biclogists (1,311,559) 830,287 481,272
Habitat Biologists (424 674) 424,674
Wildlife Diversity (874,113) 874,113
tand Owner Assistance (107,709) 107,709
Habitat Protection (30,000) 30,000
District Fish Biologists (5,030,636) 5,030,636
Aquatic Surveys (362,724) 362,724
Fish Passage {375,455) 375,455
Totals (3,454,223} {5,768,815) 2,070,600 0 7,152,438
DEQ
TMDL Development (3,444,935) 3,444,935
Willamette TMDL Acceleration (387,071) 387,071
Blomeonitoring (782,182) 782,182
Totals (4,614,188) 0 0 3,832,006 782,182
Water Resources
Instream water rights, tech assist {1,200,000) 1,200,000
Totals (1,200,000} 0 0 0 1,200,000
CWEB
Lower Columbia River Estuary Prog {101,280} 101,280
Administration (548,433) 548,433
Local Watershed Councils (2,400,000) 2,400,000
IMST (211,661} 211,661
Totals (101,280) 0 (3,058,814) C 3,160,094
Forestry
Data Collection and Monitoring {1,070,319) 1,070,319
Oregon Plan Coordination (283,921) 282,921
Education and Outreach (167,460} 167,460
Forest Practices Enforcement {1,328,483) 1,328,483
Technical Assistance/Forest Mngt. (985,577) 985,577
Totals (3,835,760} 0 2,314,060 o 1,620,700
Agriculture
Agricultural water quality (4,013,773) 4,013,773
Noxious Weed Control (370,357) 370,357
Plant, Pest, and Disease Controt (1,347,518) 1,000,000 347,518
- Sofl & Water Conservation Districts (2,088,008) 2,088,008
SWCD M-86 Support . (2,325,846) 2,325,846
Totals (7,819,656) 0 {1,325,846) 4,384,130 4,761,372
Total All Activities  (21,025,107) (5,768,815} 0 8,216,136 18,676,788
FFYO2 &
_|Total GF and OF (OF used to backiill FFY03 PCSRF
other GF in ODFW) (26,793,922) Remaining 4,002 647

4/22/2003
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Umatilla Chemical Demilitarization Program

Status Update
m Environmental Quality Commission
May 9, 2003
State of Oregon -
Departroent of
Environmental
Quality

Umatilla Chemical Demilitarization Program

Permit Modifications: As of May 7, 2003 the Department has received a total of 190
Permit Modification Requests, including 144 Class I modifications (the least significant), 41
Class 2s, and five Class 3s. In addition, there have been three DEQ-initiated Permit
Modifications. The Department is currently processing several permit modifications,
including work on surrogate trial burn plans for the Deactivation Furnace System and the
Metal Parts Furnace. We anticipate the first agent trial burn plan will be received within a
week.

In July 2002 the Commission directed the Department to prepare a permit modification to
address the operations of the Brine Reduction Area and the off-site shipment of liquid
wastes. The Department prepared the Permit Modification and opened the public comment
period on November 1, 2002. When the public comment period closed on December 23,
2002 the Department had received a total of 10 written and oral comments — three supported
the permit modification and seven were opposed to it. Copies of all comments received were
transmitted to the Commission on January 17, 2003. The Department is scheduled to bring
this Permit Modification before the Commission at the July meeting.

Umatilla Chemical Demilitarization Program Website: Thanks to Ann Mayes in
Hermiston and Jeni Cram in Headquarters, the Umatilla Chemical Demilitarization Program
website is back up and running. We took the website offline tn response to security concerns
after the 9-11 attacks. The website can be accessed through DEQ’s website. The address is
http://www.deq.state.or.us/umatilla/index.htm. We invite you to take a look and email us
with your questions and comments. Ann has been doing numerous presentations to local
groups in Hermiston, including City Councils, high schools, and local civic groups. Last
weekend Ann attended two Cinco de Mayo festivals to provide information to the Hispanic
community. We will continue to engage in a proactive public information campaign in the
months leading up to agent operations.

Surrogate Trial Burns:

Liquid Incinerator #1 (LIC1)

The surrogate trial burn of LIC1 was completed on February 8, 2003. Twelve tests were
conducted over a 12-day period, under three different operating conditions. Eight of the tests
involved spiking metals into a surrogate mixture of perchloroethylene and trichlorobenzene.
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Four of the tests were conducted with a surrogate-only feed. The Department expects to
receive the LIC! surrogate trial burn report within the next week. The total time from start of
surrogate shakedown activities on July 30, 2002 to the completion of the trial burn in
February was just over six months,

Deactivation Furnace System (DFS)

The surrogate shakedown phase of the DFS began on February 11, 2003, The Permittees are
conducting DFS shakedown testing using the surrogates monochlorobenzene and
hexachloroethane. On March 29, UMCDF conducted a preliminary test using the surrogates
and ten spiked metals. Results of that test showed exceedances of permitted limits for
particulates and five of the metals. The Department issued a stop hazardous waste feed order
on April 4. An investigation of the system by UMCDF indicated that bypassing of the filter
units inside the Demister vessel (one component of the Pollution Abatement System) was the
source of the excess emissions.

After replacement of the filter units with new, factory-assembied filters, restart was
authorized on April 28 and another mini-burn was conducted shortly afterward to assess the
effectiveness of the repairs to the Demister system. The test was halted at the mid-point due
to operational problems indicated by excessive build-up of particulates on the filter in the
sample train. Analysis of the samples collected during this partial run indicated emissions of
very small particulates and nickel in excess of permit limits. The Permittees believe that the
high chlorine content of the surrogate feed is resulting in a chemical reaction allowing highly
soluble nickel chloride to pass through the Demister with the water in the gas stream,
resulting in the observed results for particulates and nickel. Further investigations are
underway to assess the source of the particulates and to evaluate the impact of reducing the
chlorine content of the surrogate mix.

Legal Proceedings: The appeals known as “GASP I” and “GASP II” continue to move
slowly through the appellate system. Another three weeks of trial time was completed in
(GASP 111 in late March and early April. The trial is set to resume on August 11 and we
anticipate another two to three weeks of testimony and closing arguments. A decision on
GASP 1II could come by the end of the year.

Other Topics of interest: The annual emergency exercise of the Chemical Stockpile

Emergency Preparedness Program (CSEPP) is scheduled for June 3 and a meeting of the

Governor’s Executive Review Panel will probably be held in mid-July to review the results
- of the exercise.

The Department is preparing the process that we will follow for the EQC’s decision on
whether to approve the start of agent operations. Agent operations are not expected to begin
before December. We will discuss the agent start-up approval process in more detail at your
July meeting. In July we will also be briefing you on the Post Trial Burn Health Risk
Assessment Protocol that the Department will be releasing for public comment this summer.
The Department has assembled a Technical Workgroup (including members from EPA and
several state agencies from Oregon and Washington) to assist with the drafting of the
Protocol. :
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Status of other Chemical Demilitarization Sites

The Johnston Atoll Chemical Agent Disposal System (JACADS) has completed
destruction of its chemical weapons stockpile and is now going through a closure process
supervised by the EPA. The Metal Parts Furnace is the last operating furnace and is being
used to process secondary wastes as the facility is dismantled. The Metal Parts Furnace is
expected to be shut down later this month. Closure activities at JACADS should be
completed by early 2004.

The Tocele Chemical Agent Disposal Facility (TOCDF) in Utah completed the processing
of all GB chemical agent last year. The facility was decontaminated and re-tooled and began
VX agent destruction on March 28, 2003, but shut down for several days in mid-April when
a chemical reaction occurred in an agent storage tank. The facility was re-started soon after
using a stand-by agent tank, but shut down again on May 3 to evaluate and correct the cause
of VX migration into an observation corridor. A total of 1200 VX M-55 rockets have been

- processed through the Deactivation Furnace System.

The Anniston Chemical Agent Disposal Facility (ANCDF) in Alabama has completed
surrogate trial burns on its three furnaces, although all of the trial burn reports have not yet
been submitted to the state. The Alabama Department of Environment does not expect that
agent operations will begin until there is resolution of the issues related to the emergency
preparedness of the communities around the facility.

The Aberdeen Chemical Agent Disposal Facility (ABCDF) in Maryland started the
neutralization process of its mustard ton containers on April 23, 2003. Aberdeen is using the
“speedy neut” process where the ton containers are manually drained of liquid agent by
workers wearing protective suits. The liquid agent is transferred to a storage tank and the ton
containers are put back into storage to be decontaminated at a later date. The liquid agent is
then mixed with hot water and the resulting hydrolysate will be shipped to a treatment
facility in New Jersey. The first two ton containers were successfully drained of liquid agent,
but the facility encountered difficulty in decontaminating the exterior of the containers so
they could be put back into storage. The containers moved into the facility on April 23 are
still there and the drained agent has not yet been neutralized. The Ton Container Cleanout
Facility is under construction.

Construction of the Newport Chemical Agent Disposal Facility in Indiana is about 70%
complete. The Newport facility is also going to use a form of “accelerated” neutralization to
process its VX ton containers. However, the Army’s plan to transport the hydrolysate from
the neutralization process to a commercial wastewater treatment facility in Ohio has run into
stiff opposition from the local community in Ohio.

The Pine Bluff Chemical Agent Disposal Facility in Arkansas has completed construction
of its incineration facility and is undergoing systemization testing at this time. The Pueblo,
Colorado facility had planned to use neutralization followed by bio-degradation for its
stockpile of mustard-filled munitions, but is now considering accelerating the process by
shipping the hydrolysate off-site. The Blue Grass, Kentucky facility will be a full-scale
pilot facility using neutralization followed by Supercritical Water Oxidation for treatment of
its stockpile. The Pueblo and Blue Grass facilities have not yet started construction.
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DIVISION 12 ADVISORY GROUP
Draft Minutes from Meeting #3 — April 2, 2003

Note: These minutes are in Draft form and have not been reviewed by the Advisory
Group members for accuracy. A Final set will be available after the Group’s review.

Present: Richard Angstrom (Oregon Concrete & Aggregate Producers Association)
Rich Barrett (regulated industry)
Roger Dilts (ACWA)
Sarah Doll (Oregon Environmental Council)
Jeff Dresser (Association of Oregon Industries)
Bob Emrick (Oregon Refuse & Recyclers Association)
Don Haagensen (attorney for regulated industry)
Karen King (City of Pendleton)
Rhett Lawrence (OSPIRG)
Proxy for Cliff Olson {Oregon Petroleum Marketers Association)
Linda Schoffman (Oregon Remodelers Association)
Bob Westcott (Wesco Parts Cleaners)
Robert Koster (LRAPA, auxiliary member)

Stephanie Hallock (DEQ — Director)
Anne Price (DEQ — Chair) _
Jane Hickman (DEQ — coordinator, author of Minutes)

Absent: Robert vanCreveld, R.S. (Edgewater Environmental)
Dave Bennett (U.S. EPA, auxiliary member)
Dan Opalski (U.S. EPA, auxiliary member)

BACKGROUND

Don Haagensen asked why DEQ is amending Division 12 and its enforcement Guidance
Manual. Roger Dilts noted that a small number of appeals and complaints reach the
Environmental Quality Commission. Is there really a problem with the current system, or
is DEQ merely responding to a small vocal group? Have we performed an audit to
determine where inconsistencies lie? Rich Barrett stated that if there is even one appeal
to the EQC, that’s an indication that there 1s something wrong with the system. He does
not see the purpose of civil penalties as deterrence unless someone does a conscious risk
assessment or 1s a repeat violator,

Stephanie Hallock responded that the Advisory Group may very well find that the current
system works fine and may not propose many changes to the rules. It’s been ten years or
so since the rules have undergone an in-depth review, so it is time to make sure they are
achieving agency goals. The nature of polluters has changed. We have a more diverse
set of people 1n the regulated community.




Stephanie Hallock stated that the fines must be big enough to serve as deterrence, but a
$10,000 fine for an individual Oregonian in Ontario who violates asbestos regulations is
too severe. Rich Barrett asked why the regulations don’t allow the director to use more
discretion to mitigate penalties. Director Hallock wants the system to address equity
issues. Different directors will exercise discretion differently. The Advisory Group may
approve of the current director’s use of discretion but might not agree with the next
direction’s approach.

PRE-FORMAIL ENFORCEMENT ACTIVITIES AND ISSUES

A, The Guidance Manual. Before a violator is ever referred for formal enforcement
and before the Division 12 regulations are even applicable, staff refer to the Guidance
Manual, which tells them how the agency will respond when an inspector has
documented a violation. The Guidance Manual will need to be revised simultaneously
with the enforcement regulations for several reasons:

* Members of the Environmental Quality Commission asked the Director to
consider whether the agency is equitably conducting formal enforcement against
small businesses, nonprofit organizations and violators from economically
challenged geographic areas. The EQC directed Stephanie Hallock (DEQ
director) and Anne Price (administrator of the Office of Compliance and
Enforcement) to examine what criteria the agency uses in deciding which
violations are referred for formal enforcement. These criteria will be listed in the

~ Guidance Manual.

e The agency must re-examine which violations will be referred for formal
enforcement, in light of evolving resource issues and shifting agency priorities.

* The current Manual 1s somewhat awkward to use and to revise because it requires
cross-referencing. We’d like to make the Manual more user-friendly and easier to
revise.

The rulemaking team will recommend a process for drafting and adopting changes to the
Manual (e.g., who needs to sign off on proposed changes).

B. Equity Issues. Director Hallock stated she is most uncomfortable signing civil
penalty assessments for the “small guys” — on-site system owners, homeowners who
illegally remove asbestos. Small businesses in rural Oregon and individuals get her
empathy and sympathy the most. Are we assessing penalties large enough for the big
guys and overboard for the small guys? We never heard a peep about the $1.4 million
civil penalty assessed agamst the owner of an underground tank — that is the best measure
that a civil penalty is “in balance.”

Richard Angstrom observed that equity means different things to different people. The
agency can consider equity issues before commencing formal enforcement, but once 1t
begins formal enforcement, it must adhere to due process requirements. The statute



requires the agency to use conciliation and persuasion before undertaking formal
enforcement. DEQ should have used its discretion to deal with the individual Oregonian
in Director Hallock’s example i the compliance mode and not undertake formal
enforcement. Yet we do want big civil penalties for violations with significant
environmental harm.

C. Technical Assistance Issues. Most of Bob Wescott’s constituents are Small
Quantity Generators (SQGs). In the Northwest Region, DEQ has two inspectors handling
these sources; One does complaint response; the other inspector covers both SQGs and
Large Quantity Generators. Because DEQ is so short-staffed, an SQG is rarely inspected,
so violations go unchecked. It is the salespeople who are training the SQGs, not DEQ.
The SQGs want to comply, but they don’t get good training. Fifteen years ago there was
a bigger emphasis on bringing people up to speed on the rules; now there is no training,
So by the time someone gets caught, they may have committed a lot of violations.

Karen King stated that there are too many regulations to know that are too complicated,
despite best intentions.

According to Bob Emrick and Rich Barrett, the line between those in the regulated
community who know and don’t know the legal requirements is not as bright as it used to
be. DEQ inspectors used to inspect more frequently and offer more technical assistance
(TA), and you used to be able to assume that environmental managers of larger facilities
knew the law. Now DEQ inspectors appear to be overly specialized and don’t have the
breadth of knowledge necessary to give adequate TA. Tt will be more difficult for DEQ
to determine whether a violator knew or should have known the legal requirements. In
fact, sometimes DEQ) staff don’t seem to be very familiar with the requirements
themselves, which leads to confusion among environmental managers. Rich Barrett
believes that when a facility has committed a violation due to confusion about the law
and not through mtentional conduct, DEQ should not commence formal enforcement.

Stephanie Hallock explained that staff are not visiting sources as frequently and may not
be as knowledgeable since decentralization of the agency in the Jate 1980°s. At that time,
the agency relocated staff from Portland throughout the state to regional offices. An
inspector is required to cover a larger geographic area with more sources. Program
managers, who already have many duties, must make sure training is good all over the
state.

Stephanie Hallock explained that most DEQ inspectors wear a “grey” hat — they offer
technical assistance to regulated entities but also refer those out of compliance for formal
enforcement. Should the agency consider separating these two functions more? Should
we have some staff who do only TA and some who do only enforcement? Richard
Angstrom believes the current system of mixing the two functions is necessary due to the
complexity of the regulations. Law enforcement is based on good judgment. DEQ needs
to take that info account when hiring. DEQ does a good job with the grey hat model.




Linda Schoffman stated that her staff feel better towards OSHA. than DEQ because
OSHA has TA separate from enforcement and OSHA provides training. Karen King also
prefers OSHA’s model of providing training when a company asks for help. DEQ
doesn’t provide training — DEQ refers companies to private consultants instead.

Bob Emrick appreciates DEQ’s current system of combining TA and enforcement. DEQ
1s generally clear with a violator about where they stand in the process. DEQ has been
reasonable in issuing verbal warnings with a deadline, then a written warning with a
deadline, then a formal enforcement action. There is a healthy balance between use of
education and the hammer. Bob Emrick stated that small municipalities and big
facilities have different issues and mind sets. The small municipalities will go as long as
possible without complying. The big facilities come into compliance as soon there is any
bad press. They don’t want an NON to begin with. The main reason he chose to serve
on the Advisory Group is that he is aware of a situation in Eastern Oregon where
someone tore off a bunch of asbestos, dumped it and then got a permit from DEQ to do
so. That seems unfair, since Mr. Emrick’s business gets a civil penalty for the slightest
exceedance.

Sarah Doll stated that the issue of general deterrence is getting lost in the discussion
regarding equity. An individual civil penalty has an impact beyond the individuai
violator receiving the penalty — it sends a message to others who are in a position to
violate. DEQ may not have the resources to provide technical assistance, so we can’t
assume that violators not referred for formal enforcement will instead receive TA.
Director Hallock suggested the Advisory Group provide comments on the rules without
regard for the resources issue. The agency will try to achieve the goals of an ideal
enforcement process and tailor its programs accordingly.

D. Who Should be Referred for Formal Enforcement?

* DEQ should not go forward with formal enforcement in two main
instances: (1) Unavoidable accident;
(2) First time violation, no harm and unsophisticated party
(Roger Dilts)

* DEQ should focus primarily on the environmental harm caused by the
violation. (Roger Dilts)

* Don’t build a system where ignorance is an advantage. (Sarah Doll)

¢ A first-time violator should be subject to formal enforcement, unless there
is confusion about the legal requirement at issue, or it’s a paperwork
violation, or there is poor guidance from DEQ staff, or it’s a new rule.
(Rich Barrett)

o If the environmental harm is permanent, such as a huge discharge or dead
fish, then the case should go to formal enforcement. If the harm is small



or can be remediated, then don’t send to formal enforcement. (Richard
Angstrom}

¢ Because formal enforcement focuses on punishment and deterrence,
violators should get “one bite at the apple” for ignorance. DEQ should
give them time to come into compliance. (Richard Angstrom)

Anne Price asked how the issue of who “should know™ play into who gets referred? Bob
Emrick remarked that some violations are obvious. On the other hand, we can’t expect
the general public to know all environmental regulations, so maybe individuals shouldn’t
be held to a “should have known” standard.

Stephanie Hallock asked for the Group’s opinion on whether the regulatory relationship
between the state and municipalities be different than between the state and private
parties. The igsue crops up most frequently regarding the Clean Water Act. Some small
municipalities have failing infrastructure and diminishing funds. Should governments
manage environmental pollution together? Do civil penalties really help achieve
deterrence mn these cases? Should there be a difference between what an environmental
manager at a city is expected to know vs. a private company?

Karen King approves of the proposed amendment to Division 12 that assigns smaller
municipalities to a lower penalty matrix. Small cities have very little staff, and Guidance
needs to consider this. Bob Westcott doesn’t disagree that small municipalities should
have small penalties, but DEQ should also go easy on small companies. Should look at
size, aside from whether we are dealing with a municipality. Otherwise, we may run info
problems with small cities saying they don’t have to deal with the rules because they are
a city. '

Rich Barrett stated we should not let municipalities off the hook, if the goal is
compliance, and we are serving that goal by fining them.

Stephanie Hallock explained that DEQ currently enters into a Mutual Agreement and
Order with municipalities if their systems are failing and they don’t have the money to fix
them. If the city does not comply with the terms and schedule in the MAQO, the MAO
may provide for a moratoriwm on further development until the city comes into
compliance. Rich Barrett stated that if a civil penalty won’t achieve compliance, DEQ
should probably be entering into MAQOs with small companies as well.

Richard Angstrom noted that municipalities have some of the biggest construction
operations in the state, bigger than many private companies. DEQ will lose credibility if
we treat municipalities differently. DEQ should focus on the harm caused by the
violation. An NON on all violations will take care of the problem, since a permanent
record is created. DEQ should send a situation to formal enforcement when the harm is
permanent and can’t be reclaimed. If no harm is created, then the case should not go on
to formal enforcement if the violator gets into compliance. If harm happens but can be

- remediated, then don’t go forward if violator gets into compliance. However, once a case




1s in formal enforcement, we are looking at punishment or deterrence and the penalty

- amount has to be enough to create an impact. Therefore, we can look at municipalities or
the size of an entity differently. But at the noncompliance stage up front, all size of
violators should be treated similarly. NONs need to have timeframes and be specific.

Roger Dilts commented that municipalities are inherently different from companies that
don’t have the resources to operate in an environmentally sound manner. Such
companies probably should fail, but no one would argue that a municipality should or can
go out of business. Cities can’t go anywhere. Companies that employ people have
political clout municipalities don’t and can complain to legislators that environmental
regulations will drive them out of business. Legislators listen to such complaints.

Bob Emrick believes there are differences between municipalities and private companies.
DEQ must make the playing field level for private companies. A small business that
can’t afford to operate properly should suffer the consequences. If you are in business,
you must include environmental compliance as a cost of doing business. DEQ should use
moratoria to get municipalities into compliance. -

Don Haagensen states we are trying to come up with screens for what should always go
to enforcement, but there will always be exceptions. We need the flexibility to decide
whether to go forward after we have issued an NON (e.g., what is an adequate deterrent,
rapidity of compliance). Maybe we should identify a third party to mediate between the
violator and the Department a decision on whether a particular case should be referred for
enforcement. Stephanie Hallock did not think this approach would simplify the process.

E. Notices of Noncompliance. Stephanie Hallock stated that the regulations currently
require that once DEQ documents a violation, we must issue a Notice of Noncompliance
(NON). She thinks the Advisory Group might want to identify situations where someone
gets another chance before receiving an NON. Rich Barrett stated that DEQ should put
in writing the number of times a violator has before we use an NON. Don Haagensen
and Sarah Doll pointed out it is important for DEQ to track the number of times
mspectors have found problems at a facility.

Bob Westcott stated that there should be some escape from an NON, e.g., one time free.

Linda Schoffinan suggested that DEQ think about a system similar to points on a drivers
license —i.e., they go away after a timeframe. So there would be a timeframe for a
violation; have gradation based on harm; and allow violators to altend an educational
opportunity if they are out of compliance.

Don Haagensen reminded the Group that the problem in the past was that DEQ was using
too much discretion. The NON is DEQ’s way of implementing the statutory requirement
to use conciliation, persuasion, etc. A “B” response (notifying the violator DEQ will
refer for formal enforcement only if the violator fails to take the steps necessary to
achieve compliance) tells violators what they need to do. The “B” responses are
consultative.



Director Hallock observed that there is a lot of unhappiness over the title of the NON.
We should make it ¢clear that an NON is consultative where we intend it to be. Rich
Barrett responded that it doesn’t matter what the NON is called — the NON tells people
where they need fraining. Sarah Doll stated that Advisory Groups members have
emphasized the effectiveness of NONs in achieving compliance and deterrence, so we
don’t want to change them too much.

Jeff Dresser recalled that under director Bill Young, compliance was achieved through
cooperation, not with a hammer. Now DEQ is viewed as the enemy. Companies fear an
NON more than a civil penalty because they incur legal expenses to determine if there
was ever a violation. DEQ and the companies should sit down before an NON is 1ssued
and come to agreement about whether a violation has occurred.

Rich Angstrom believes that NONs should continue to go out for all violations. The
NON serves as a permanent record. And the NON has a consequence — a respondent
can’t later use ignorance as an excuse. Another benefit is that the NON shows the agency
and violator are working together to solve the problem.

Bob Emrick disagrees that an NON should be sent for every violation. An NON 1s very
bad for public relations. A business wants to be able to state to its customer that it has .
never recerved an NON. Richard Angstrom stated that other agencies use the NON as an
educational tool, unlike DEQ. Now NONs are not a good deterrant because they are
1ssued for even the small violations. DOGAMI uses the NON for education and has
gained a good reputation. As a result, DOGAMI has been successful in gefting its
proposed fee increases passed in the legislature.

Bob Westcott suggested there could be an expiration date for an NON — a date when it
goes off the permanent record. Linda Schoffman agreed. Maybe there could be a
graduated scale, depending on what the environmental harm was and what the facility has
done to avoid repeating the violation.

Linda Schoffman asked Diirector Hallock how agency staff feels about use of discretion.
The director responded that some staff want use of discretion prescribed in detail, while
others would prefer few limits on use of discretion. Both the director and staff need fo be
able to articulate how they exercise their discretion. Richard Angstrom noted that
enforcement is based on staff using good judgment. When you lose flexibility, you lose
good judgment.

Jeff Dresser stated that the EPA lists NONs into its database and violators are angry
because they are being identified as significant noncompliers for what are perceived to be
minor vidlations. Companies are affected in their ability to gets loans, insurance and
contracts. Although the NON is not considered to be a formal enforcement action, it
certainly can have great repercussions on a business. Roger Dilts pointed out that DEQ
may use the NON as a waming Ietter and to tell a violator what to do, but the outside




world uses it for additional purposes (to deny loans and government contracts, etc.). Don
Haagensen wondered if changing the name of the NON would help the situation.

Stephanie Hallock observed that maybe we use the NON for too many purposes. It’s at
the beginning of the enforcement process and establishes the dynamic for how the rest of
the process goes.

Don Haagensen stated that some states have gone to ticketing in their enforcement
programs for small violations that can be corrected on the spot, and the ticket can be paid
on the spot. There is still a written record without the impact of an NON. Bob Westcott
stated that if a company fixes the problem, it shouldn’t have to resort to attorneys. A
ticket may be a good idea and could help prevent the company that has fixed the problem
but gets one NON from losing a government contract. Richard Angstrom stated that
(OSHA tracks “near misses” and a certain number triggers formal enforcement.

Sarah Doll reminded the Group not to allow NONs to lose their deterrent effect. There
needs to be a mechanism to track violations. NONs also inform DEQ where to focus its
TA and enforcement resources. NONs assure the public that DEQ is doing its job.

Director Hallock thinks 1t is-important that the Advisory Group address whether we
should use a different enforcement approach for individuals (such as homeowners with
on-site systems, or homes that contain asbestos, or those who conduct open burning).
Bob Emrick stated that such individuals who know the law, or who create great
environmental harm, should receive stiff penalties. We should take both knowledge and
harm into account.

Don Haagensen observed that this discussion brings out his point that there should be a
post-NON process for screening characteristics of violations and taking some violators
out of formal enforcement. For example, if corrections are made within five days, the
case doesn’t go forward. We need to sort out those that don’t matter.

DIVISION 12 REGULATIONS

Richard Angstrom stated that the existing enforcement regulations do not allow the
agency as much flexibility as the statutes allow. The statute lays out the factors the .
agency must take into consideration in assessing a civil penalty but does not assign a
weight or value to any of the factors. The existing regulations do not have enough
flexibility. The rules were originally written with the biggest polluters and point sources
inmind. Now that those sources are causing less of an impact and the sources we
regulate are increasingly smaller, we need to revise the regulations.

Director Hallock responded that the regulations are purposely prescriptive and detailed,
in order to circumscribe staff’s use of discretion and to further consistency and
predictability. Don Haagensen noted that putting requirements in regulations rather than
in guidance reduces the number of issues open to argument at a contested case hearing
and therefore reduces the number of appeals.



Director Hallock encouraged the Advisory Group to identify issues it thinks are more
appropriately provided for in guidance rather than in the regulations.

Amne reminded the Group that EPA. will be reviewing the proposed rules and will weigh
in on whether the proposed penalty calculations will result in high enough penalties.
EPA feels DEQ’s penalties are not high enough. Tts position is that the statute requires
DEQ to assess a $10,000 civil penalty per day of violation. EPA now gives DEQ the
benefit of the doubt by allowing us the flexibility to assess smaller penalties, as long as
the regulations allow DEQ to assess $10,000/day. EPA’s position is that every violation
should be able to result in a civil penalty of up to $10,000 per day. To maintain
delegation of some programs, we need to somehow address EPA’s concerns but not
exactly how they think we should. However, if we deviate too much from EPA’s
concerns, EPA may overfile, which we try to avoid.

We won’t know until the rulemaking package is complete whether EPA will find the
proposed amendments significant enough to trigger a review of program delegation.
Stephanie Hallock pomted out that delegation issues may not necessarily apply to on-site
and asbestos programs and other state-only programs. DEQ simply cannot make
wholesale exemptions from enforcement in delegated programs. However, DEQ is more
likely to lose delegation due to shrinking budgets. Don Haagensen stated that EPA may
prefer DEQ to use case-by-case exceptions to enforcement rather than screens creating
categories of exemptions.

ACTION ITEMS

DEQ’s Office of Compliance and Enforcement (OCE) will incorporate comments made
by staff statewide and will distribute an updated draft of Division 12 to the Advisory
Group before the next meeting. Advisory Group members will need to have comments to
OCE by April 11th in order to have them included in the upcoming draft of Division 12.
The following members indicated their intent to provide comments on the draft rule: Don
Haagensen; Richard Angstrom; Rhett Lawrence (maybe); Sarah Doll; Roger Dilts; Bob
Wescolt (maybe). Karen King has already submitted comments and will probably submit
additional comments by the deadline.

INFORMATIONAL ITEM

Anne Price will be presenting an update to the Environmental Quality Commission on the
Division 12 rulemaking effort at the EQC’s May gt meeting, Room 3A at Headquarters
(811 S.W. 6™ Street, Portland). The update will begin at 3:00 p.m., give or take about
fifteen minutes, and will probably last for approximately one hour.




HANDOUTS

1) Three regulation sections for Division 12 proposed by Don Haagensen
2) Final Minutes from first Advisory Group meeting

3) Draft Minutes from second Advisory Group meeting

4) Chart entitled “Potential Enforcement Guidance Filter Factors™

FUTURE ADVISORY GROUP MEETINGS

The next meeting will be on Wednesday, May 7, 1:00 — 4:00 p.m. in Room 10 at DEQ
Headguarters, 811 S.W. 6" Ave, Portland. The meeting following that is Tuesday, May
27" (rescheduled from the previous May 28" date), 1:00 — 4:00 p.m. in Room 10, also at
DEQ Headquarters.
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Division 12 Enforcement Rules — Rulemaking Schedule — Draft as of 5/5/03

Rule and Guidance Prep

Internal Rulemaking
Team

Advisory Group

4/2/03 — Third meeting;
Focus on the guidance

4/4/03 - Rule Comments
back from staff

4/11/03 — Rule comments
evaluated by RMT

4/14/03 — Meeting to
discuss rule revisions and
where to go on the guidance

4/28/03 — Revised version
of the Rules mcorporating
all staff comments to

Advisory Group and RMT

5/1/03 — Review
classifications and guidance
materials

5/1/03-5/30/03 — Finalize
violation classifications

5/19/03 - Meeting to
discuss classification issues,
and guidance process

5/7/03 - Fourth meeting:
Focus on classifications vs.
rules; revised NON process;
revised rulemaking
schedule.

5/27/03 - Last meeting?
(maybe delay pending
classification and guidance
work)

6/1/03 — 6/30/03 — Draft
guidance

Meetings to discuss
guidance 1ssues and rule
changes

6/18/03 — Last meeting of
Advisory Group?

7/1/03 —7/15/03 — Finalize
rule changes

7/16/03 — Draft public
notice package to all
reviewers

8/15/03 — Notice to SOS

Continue to meet to finalize
the guidance

9/3/03 — SOS notice
published

9/30/03 - Public Comment
period closes

10/7/03 - Draft Report to
Reviewers

Assistance on response to
comunents

10/27/03 - Final Report due
to Director

12/4-12/5/03 — EQC
Meeting

Dates 1n italics are those set by the agency-wide rulemaking schedule.




Example Class I Violation:

WQ 0050(1)(s): Failure to connect all plumbing fixtures to, or failure to discharge wastewater or sewage into a Department-approved system

Violation Classifications:
Options for addressing magnitude or priority language in violations

when such failure results in sewage on the ground surface or otherwise creates a public health threat.

Related Guidance Impacts Related Magnitude Impacts Pros/Cons
Option 1: Leave violation Guidance on when to refer or not | Magnitude would be May give the appearance of
language as is. to refer would be more general | addressed under the general “double counting” magnitude.
(e.g., refer all Class I's on the magnitude language, May limit the magnitudes
first occurrence). because there is no selected available for a given violation
magnitude for this violation. due to the language in the
violation itself (e.g., may never
be considered a “minor”
magnitude).
Option 2: Pull magnitude or Guidance for this violation Magnitude would be treated Makes the violation language

priority language out and put it
in the referral guidance.
Resulting violation would be a
Class I: Failure to connect all
plumbing fixtures to or failure
to discharge wastewater or
sewage into a Department-
approved system.

would state that the violation
would be referred on the first
occurrence “when such failure
results in sewage on the
ground surface or otherwise
creates a public health threat”.

the same as above.

more consistent with the actual
compliance requirement in the
program rules.

May create more flexibility to
address only the highest
priority violations of this type.
Puts the discretion into
guidance and leaves decision-
making more clearly in the
hands of the regional offices.
Allows for greater ease of
priority adjustment over time
b/c it is in guidance and not in
rule.

Draft -- 5/5/03

For discussion purposes only. Do not quote or cite.
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Option 3: Pull magnitude
language out and address with
the magnitude approach under
the penalty calculation formula
only. Resulting violation would
be a Class I: Failure to connect
all plumbing fixtures to or
failure to discharge wastewater
or sewage into a Department-
approved system.

Do not separate out higher
priority violations before
referring to formal enforcement.

Create selected magnitudes
for this violation or use the
existing general magnitude
langunage,

Will likely result in over-
referral of low priority
OCCUITENCEs Or require
extensive “no enforcement
justification process.
Likely to be more resource
Intensive.

23
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From Discovery to Compliance Agsistance or Enforcement-
What goes into determining who DEQ addresses and how?

# Inspection

A T T A
=

i st

or complaint
response
conducted

What determines who
we ingpect or visit
in the first place?

*Priority Sectors
*Program Priorities
priority Complaints
"Othex?

Enforcement Guidance

Provides the filter to determine who
goes on to formal enforcement.
Includes notice of non-compliance
response language.

Formal
Enforcement

Division 12, Division 11 and other
enforcement policies determine
what the penalty and process is.

Non-Formal
Enforcement

what happens varies by program:
*Technical agsistance

"Notices of non-compliance w/ @%;
compliance gchedules =

"Other?
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Penalty Calculation Process

Magnitude
it TS

Major
Moderate

Minor

Matrix

10,000
2,5000
1,000

500

[ Past Qccurrences

100,000 //ﬁ

Aggravating &
Mitigating Factors

fie,

AP=0-10)"
CHistory
(E=-2 or Q)
OpesTime
(O=0 o 2}
Re spbdsib'ility
(R=0,2,6 or.10y.
CooperatiteneSs'
(c=—2,0ﬂgrszJ)

Economic
Benefit

PR,

Penalty -

Class — Magnitude — Matrix — Raee Penal[y—i— [(]X(P+H+O+R+C)]+EB = TOfal Penally

Definitions
Class:

Classification addresses the
nature of the violation itself.
The purpose of classifications

Magnitude:

Magnitudes are intended to
differentiate between actual
violation incidents on the

Matrix:

The matrices can allow the type of

violator to be weighed against the level

Aggravating & Mitigating
Factors:

Aggravating and mitigating

Economic Benefit:

Intended to level the
economic playing field

After the total penalty is
calculated:

Ability to Pay:

Procedures to determine actual
ability to pay by the specific

based on what the violator
should have invested or

of penalty needed to get deterrence. It's
where the “who is the violator” factor.

factors allow case specific facts,

is to separate the violations so .
P ather than the type of violation or

basis of their specific impact.

that similar types of violations
are treated with the same level
of severity.

Class I represents those
violations that have the
potential to cause the greatest
environmental or HH harm or
are most critical to the siruciure
of the program.

Thus violations creating a
similar degree of
environmental or hurman
health impact are at the same
magnitude, or violations
with equally “nasty” impacts
are treated equally.

magnitude of the violation to be
considered. These factors are
intended to aggravate or mitigate
penalties similarly, given similar
facts,

spent in order to have
achieved and maintained
compiiance. No
consideration for who the
violator is.

violator. Information is taken
into consideration for
seftlement offer.

Supplemental Environmental
Projects:

For penalties over $2,000, the
opportunity to do
environmental enhancement
projects to mitigate penalty
amount, if approved by DEQ.



List of EQC Decisions, 1995-2003, where EQC Interpreted Rules
Focus on Division 12 Rules

1. 01/18/1996, Melnnis, David, Case No. WOIW-NWR-94-311

Facts: Mclnnis’s employees washed out chemical toilets and discharged automotive
fluids on the property. The wash water ran off into a Portland storm sewer. After
subsequent violations of automotive fluids into catch basins which drained into the
Deering Canal, Mclnnis was fined by DEQ for discharging waste into the waters of the
state.

Legal Issues: 1) Is discharging waste into a catch basin which drains into Deering Canal
discharging into “waters of the state?”

Hearing Officer: Yes.

2) Were automotive fluids pollutlon under ORSB.005(3)?

Hearing Officer: Yes, because the definition is very broad and includes discharges that
change the taste or odor of water. Automotive fluids change the taste and odor of water.
The discharge would also tend to render such waters harmful to public health or to fish.
Discharge of such fluids was pollution.

EQC Held: EQC upheld the hearing officer’s Hearing Order.

Argument: Appellant McInnis argued on the facts not the law.

2. 01/28/1997, Henry, Russell R.. Case No. AQOB-WR-94-289

Facts: Henry was fined for open burning of demolition waste within six miles of the
corporate city limit of Salem.

Legal Issue: Are the DEQ and EQC bound by procedural court rules and custom?
Henry's Argument: DEQ’s Notice of Appeal and Answering Brief and Motion to Deny
should be dismissed for procedural shortcomings. -

EQC Held: The EQC found that the EQC is not bound by court rules or customs
regarding either form or style of pleadings. DEQ’s Notice was legally adequate. The
Commiission can increase a civil penalty assessed without remand to the hearings officer
if a) there is sufficient notice to the parties and b) the evidence to support the increase 1is
in the record from the hearing below or the Commission can re-open the record for
additional evidence if a party so moves. EQC upheld the decision of the hearings
officer.

Appeal: Henry appealed the case to the court of appeals, but later settled with the DEQ,
agreeing to pay a fine.

3. 05/02/1997. Comptor, John M., Permit No. 95-014

{Not a Division 12 case.)

Facts: Case involves the revocation and request to decommission a sewage disposal
system.

Legal Issue: Can an on-site construction permit be revoked once construction 1s
complete?

- DEQ’s Argument: DEQ can revoke an on-site construction permit once construction is

complete.




Compton’s Argument: DEQ has no legal authority to order the decommissioning of the
system since there was no factual basis for the finding of the public health or water
pollution hazard,

Hearing Officer Held: Once construction of the system is complete, the Department does
not have authority to revoke the on-site construction permit and must seek
decommussioning of the system through enforcement proceedings.

EQC Held: EQC confirmed the decision of the hearings officer. EQC agreed that under
340-71-160, DEQ 1s required to institute a separate enforcement proceeding to order
decommissioning of an on-site system once construction has been completed and a
Certificate of Satisfactory Completion has been issued.

Furthermore: EQC directs DEQ to proceed with rulemaking, as appropriate, to clarify
whether an on-site construction permit continues as an operating permit after construction
is completed.

4. 08/11/1998. City of Coos Bay, Case No. WOMW-WR-96-277

Facts: The city obtained an NPDES permit. After a pipe ruptured between the treatment
plant and sludge lagoon, DEQ fined the city for discharging wastes that reduced the
quality of state waters below the EQC’s water quality standard. Additionally, the city
was found in violation of a condition of its NPDES permit.

Legal Issue (1): Does the City incur liability under the statute and rules because of
violations due to its failure to effect permanent repairs to the pressure pipeline prior to its
rupture and spill?

City’s Argument: Argues that not conducting a permanent repair was not a violation
under the statutes and rules for which penalties or orders could be imposed.

EQC Held: The disposal of sewage can be hazardous to the health and welfare of the
public. Even though the City did not intentionally direct the partially-treated sewage into
the bay, its acts or onussions were the cause of the sewage entering the bay and were
sufficient to meet any “placement,” “cause pollution” or “discharge” requirements of the
statutes or rules. Likewise, the City’s choice not to repair the pipeline led to its permit
violation, so it is responsible.

Legal Issue (2): Can a party be liable under ORS 468B.050(1) for a discharge when the
party has an NPDES permit?

City's Argument. As long as it had a permit, it could not be held to violate ORS
468B.050(1).

EQC Held: The city is liable under ORS 468B.050. The city’s interpretation is
inconsistent with the express language in the statute and the statutory scheme as a whole.
Legal Issue (3): Can a party be Liable under ORS 468B.050(1}(b) for discharging wastes
into the waters of the state without a permit authorizing such discharge if it has not been
proven the party had the intent to violate the statute?

City’s Argument: Based on the word “discharge” in the statute, a party must intentionally
mean to violate the statute for it to be a violation, and this mens rea must be proven.
EQC Held: No, strict liability applies for violations of ORS 468B.050. Strict liability is
the longstanding custom of EQC and DEQ. Nothing in the statute leads the EQC to
believe “discharge™ was meant to be read to require intent. Strict liability for
administrative violations follows from ORS 468.130(2)(f). When the legislature has
intended to require a culpable mental state, it has generally done so expressly. Strict




liability is more consistent with the general legislative policies goverming water quality
protection.

Legal Issue(4): Can a party be liable under ORS 468B.050(1)(b) for discharging wastes
that reduce the quality of state waters below the water quality standard established by the
EQC when it has not been proven the party had the intent to-violate the statute?

City’s Argument: a) There is a legislative scheme evident in ORS 468B.025(1)(a) which
requires proof of negligence and in ORS 468B.025(1)(b) which requires proof of intent.
b) The City argues the verbs “cause,” “discharge” and “violate” in the statute show an
intent requirement. c¢) The City argues that since the violations are also public nuisances,
it should be inferred a culpable mental state is required.

EQC Held: Yes, a party 1s liable under this statute without proof of intent to violate the
statute. a) The statutes referred to do not establish a widespread legislative intent to
require proof of intent. When placed in their historical context, these statutes can not be
viewed as proving any general rule regarding an intent requirement. b) The plain
ordinary meaning of these verbs do not require or suggest intent be an element of the
violation. ¢) The BQC finds no relevance in the fact that ORS 468B.025(3) finds these
violations are also public nuisances. The legal authority relied upon by the City applies
only to tort suits brought by a private party to recover money damages.

Appeal: The Oregon Court of Appeals reversed the EQC on the fine given under ORS
468B.050(1)(a) (Legal Issue 2 above). The Court of Appeals held that ORS
468B.050(1)(a) establishes when a permit is required but says nothing about violations of
that permit. The EQC’s contention that any discharge in violation of the conditions of a
permit amounts to discharging without a permit in violation of 468B.050(1)(a) is wrong.
The Court held that violations of a permit are covered under ORS 468B.025(2), and that
the two statutes are designed to work together.

5. 10/30/1998, Ferguson, William H., Case No. AQFB-WR-96-351

Facts: Ferguson (respondent) removed a sample of duct wrap for testing from a
renovation project after he had been informed by a Department Asbestos Control Analyst
that the wrap might contain asbestos. Respondent was fined for not following ORS and
OAR asbestos rules.

Legal Issue (1): Was Respondent (Ferguson) engaged in an “asbestos abatement project”
before his notification from the Asbestos analyst that his site might contain asbestos?
Hearing Officer: No. Despite the definition in OAR-340-032-5590(3) and the strict
liability in ORS 468.140(1)(f), Respondent was not engaged in an asbestos abatement
project before the asbestos notification. He had taken all reasonable steps, so liability did
not attach prior to notification. (* For some reason, this led the hearings officer not to
apply liability directly after notification as well, unlike the ECQ.)

DEQ: Strict liability applies to the respondent’s violation.

ECQ Held; Strict liability does apply in this situation. When the Respondent handled
the material after learning it might contain asbestos, liability attached. The hearings
officer erred in his determinations on this matter.

Legal Issue (2): When the Respondent bagged and removed the material, did he violate
OAR 340-32-5620(1) by failing to notify the DEQ of an asbestos abatement project?
ECQ held: Simce the Respondent did not know the material in the building contained
asbestos (because it had not yet been tested), and since the Respondent was only involved




in the asbestos abatement to the extent that he bagged an initial sample, it is not
appropriate to assess violation under this provision of the rule.

6. 03/17/2000, Cascade General, Case No. HW-NWR-97-176

Facts: Cascade flushed Tectyl products through the engines of a Navy ship. After the
job, Cascade hired a company to take the used Tectyls, along with used oil, away for
recycling,

Legal Issue 1: Were the Tectyls hazardous waste?

Cascade General’s Avgument. No, the Tectyls were used oil and, thus, exempt from the
definition of hazardous waste and the manifest requirement.

DEQ's Argument: The Tectyls were hazardous waste because the flashpoints of Tectyls
were less than 140 degrees Fahrenheit, a characteristic of hazardous waste. DEQ
interpreted the definition of used oil in EQC’s rules to exclude corrosion inhibitors such
as Tectyls. ‘

EQC held: The Tectyls were hazardous waste. Since the Tectyls have a low flashpoint
characteristic of hazardous waste, Cascade General had the burden of proving they were
not. Cascade General’s affirmative defenses fail because a) the Tectyls were not a virgin
commercial product; b) the Tectyls were not mixed with enough o1l to raise their
flashpoint above the hazardous waste charactenistic, and the mixing took place after
property transfer; and ¢) the Tectyls do not fall under the “nsed 0il” exception because
some of the Tectyls which were disposed of had not been run through the ship, so they
were not “used.” (The EQC did not reach the question of whether the Tectyls which had
been run through the ship qualified as “used 0il.”)

Legal Issue 2: Did Cascade perform an adequate hazardous waste determination?
DEQ’s Argument. Cascade General did not perform a correct determination as it did not
arrive at an accurate conclusion.

Hearing Officer: Found Cascade did perform an adequate hazardous waste determination.
Cascade’s determination revealed the Tectyls had a characteristic of hazardous waste. It
simply discounted the results.

EQC Held: A majority of the Commission failed to efther affirm or reverse the Hearing
Officer’s decision, so the Hearing Officer’s decision on this point stands.

7. 12/19/2001, Reggie H. Huff, Case No. WQ/I-NWR-00-125

Facts: Huff discharged a solution containing ethylene glycol and metal leaching into a
storm drain, believing it was connected to the city’s sanitary system.

Legal Issue 1: Was the waste “likely to escape or be carried into waters of the state” as
prohibited in ORS 468B.025(1)?

Huff’s Argument: The ethylene glyco! solution was dumped down a storm drain which
connected to a dry sump system. Since the solution would have been absorbed by the
ground, the solution would never reach any waters of the state, including groundwater.
DEQ’s Argument: The dry sump system is designed so fluid held within can seep into
the surrounding ground, which can contain groundwater. Rainwater can flush the dry
sump system, driving fluid into the ground and groundwater. Therefore, any fluid placed
in a dry sump system can reach waters of the state,




Hearing Officer: Held that the fluid put into dry sump system fell under 468B.025
prohibition against placing waste in a location where such wastes are “likely to escape or
be carried into the waters of the state by any means...”
EQC Held: The EQC affirmed the order of the Hearing Officer with the following
clarification: “The Commission concludes the term “likely” as used in ORS468B.025
should be given its ordinary and common meaning and applied on a case-by-case basis.
The Hearing Officer correctly found that the waste water was placed in a storm drain.
The storm drain was designed to convey storm water into the surrounding ground and
groundwater. Under these circumstances, the waste water was placed in a location where
it was likely to reach waters of the state.”
Appeal: Reggie Huff has appealed the EQC decision to the Court of Appeals. The
appeal 1s ongoing.

(N

. 8. 02/11/2002, Ronald C. LaFranchi, Case No. WP/M-SPWR-00-009

“Facts: A LaFranchi truck carrying gasoline collided with a pickup truck. The tanks of
gasoline rolled down an embankment near Knowles Creek. After all the clean up, some
gasoline still made it into Knowles Creek. The LaFranchi truck driver was found
negligent for his role in the accident.
Legal Issue: When a Respondent’s employee acts negligently, is it correct to assign a
negligent “R” factor to the Respondent when calculating the penalty formula?
LaFranchi’s Argument: Ron LaFranchi was not negligént, so he should not be penalized
for negligence.
DEQ's Argument: An employer is responsible for his employees.
Hearing Officer: The DEQ cannot penalize the Respondent for the negligence of his
employee. The DEQ would have to establish that the Respondent himself acted
negligently. In this case, the DEQ would have to prove the Respondent had knowledge
that his employee was in some way deficient and failed to act on that knowledge.
EQC Held: Under OAR 349-012-0045(1)(C)(D}, “the act of the respondent” includes
both direct acts and also the acts of employees for which the Respondent is legally
responsible. As long as an employee is acting within the scope of his employment, his
employer is responsible for his actions. Therefore, the DEQ was correct in assessing the
Respondent with a negligent “2” penalty in its penalty formula on the basis that the
Respondent’s employee was proven negligent in this action.

9. 08/20/2002, City of Scappoose, Case No. WQ/M-NWR-00-010

Facts: The City of Scappoose’s representative incorrectly conducted NPDES monitoring
tests and intentionally reported inaccurate data. A DEQ inspection led to the bad
reporting becoming known.

Legal Issue 1: Did the respondent violate a condition of its NPDES permit by
intentionally reporting false test results on its discharge monitoring report?

DEQ Argument: The City of Scappoose, acting through its plant superintendent,
Wabschall, intentionally reported false test results on the monthly DMR for December
1998 the City filed with DEQ, and thus violated its NPDES permit.

The City’s Argument: Wabschall’s actions do not meet the definition of “intentional” in
the DEQ administrative rules. Since Wabschall knew the data from the tests were




Inaccurate, his estimates based on that data were not intentionally false. e believed his
estimates had a sound basis.

Hearing Officer: Under the permit conditions, the city was required to report accurate
test results reached by following specified test methodology. Wabschall’s estimating
obviously did not satisfy the permit requirements, so he was intentionally reporting
inaccurate data. Thus, the City of Scappoose violated its NPDES permit monitoring
condition.

Legal Issue 2: If respondent intentionally reported false test results, was its conduct
flagrant? ‘

DEQ Argument: When he reported inaccurate monitoring data, Wabschall committed a
flagrant violation.

Hearing Officer. The DEQ did not prove by a preponderance of the evidence that
Wabschall consciously set out to commit the violation. Acting fragrantly implies
planning or deliberately setting out in advance to violate the law. Although Wabschall
had a knowledge of the law and the NPDES permit provisions, the DEQ did not prove
that he set out to violate the law. If Wabschall had planned to violate the law, he could
have recorded false test data which would have made it nearly impossible to discover the
violation. In this case, he recorded his flawed test results and admitted he had used
estimates when asked. He did intentionally report false test values, but DEQ did not
prove he flagrantly did so.

EQC Held: Affirmed the Hearing Order of the Hearing Officer.

Appeal: The City of Scappoose has appealed the EQC decision to the Court of Appeals
on the grounds that the order erroneously interprets provisions of law and that a correct
interpretation of the law would result in no civil penalty. The case has been settled and
the City withdrew its appeal.

60} 01/09/2003, Caleb Siaw, Case No. WQ/D-NWR-99-186
‘Facts: Respondent signed an MAQ with the DEQ regarding a sewage system the
respondent operates at his mobile home park. Despite agreeing to in the MAO, the
respondent failed to submit information to complete his application for a WPCF permit,
Despite agreeing to in the MAO, the respondent failed to submit holding tank receipts for
* the previous month.
Issues: The main issues in the case do not involve any interpretation of DEQ Division 12
statutes or regulations and, therefore, are not reported here.
Legal Issue: Under ORS 468.140, does the DEQ have the discretion to issue a fine
based upon one daily civil penalty for each month a violation occurred, or must the DEQ
either issue a fine for only one day of violation or every day of violation?
Hearing Officer: The DEQ can assess a penalty based upon one daily civil penalty for
each month a violation occurred. Although the DEQ did not specify the day of each
month on which it sought penalty (which the DEQ should have done), it did state that it
elected a penalty for each month in which a daily violation occurred. Thus, the DEQ was
essentially acting within its statutory power. -
EQC Held: Affirmed the Hearing Order of the Hearing Officer.
Appeal: Caleb Siaw has appealed the EQC decision to the Court of Appeals. The appeal
is ongoing.




11. 01/30/2003(EQC Appeal date), Jackson & Sons, Case No. 02-GAP-00020

Facts: Jackson & Sons mounded pea gravel around a 2500 gallon aboveground tank full
of gasoline and applied for and obtained an underground storage tank permit from the
DEQ. After receiving a letter from DEQ to stop using the tank, Jackson & Sons removed
- the pea gravel.

Legal Issue: Does Jackson’s tank meet the legal definition of an underground storage
tank subject to EQC regulation? i

Jackson Argument: Commonsense shows the tank was not beneath the surface of the
ground. Since the regulations define underground storage tanks as those tanks “beneath
the surface of the ground,” this tank was not an underground storage tank.

DEQ Argument: A tank, including pipes, is an underground storage tank when ten
percent or more is “beneath the surface of the ground.” OAR 340-150-0010 (adopting by
reference 40 CFR 280.12) defines “beneath the surface of the ground” as “beneath the
surface of the ground or otherwise covered with earthen matenrials.” Jackson’s tank was
not under the ground; however, the tank was more than ten percent covered with earthen
materials, thus meeting the definition of “beneath the surface of the ground.” Therefore,
the tank was an underground storage tank under the EQC’s rules.

Hearing Officer: Jackson’s tank did not meet the definition of an underground storage
tank because it was not beneath the surface of the ground. DEQ did not meet its burden
of proof, showing this tank meet the definition. By administrative rule, DEQ adopted the
definition of underground storage tank prescribed by the US EPA in 40 CFR 280. OAR
340-150-0002. These statutes and rules characterize an underground storage tank as
“beneath the surface of the ground.” The descriptive phrase ‘“beneath the surface of the
ground” is not given a specific or peculiar meaning by statute or rule.

EQC Held: At the hearing, the EQC affirmed the Hearing Officer’s Hearing Order.




DEPARTMENT OF ENVIRONMENTAL QUALITY

Note: Unfortunately the redline feature does not work very well when developing a document like
this that has involved moving many sections and incorporating comments from many different
sources. Therefore, not everything that looks “new” is. And, particularly in some of the sections
that have been moved, not everything that shows up as “old” is actually in the current version of
Division 12 on the books. I’m sorry for this confusion, but either the technology can’t keep with
us or we can’t keep up with it! So — if there is a particular section in which you are most

- interested in how it was changed from present version to this drait« ommend that you
compare the two versions side-by-side.

DIVISION 12
ENFORCEMENT PROCEDURE A

{Publications: The pubhcatlon(s) referred to or 1ncorp available from

the agency. ]

y reference in this ru

340-012-0026

Policy
{Changes: Explains the purpose of the dif
Purpose; Make penalty assessments mores

vil penalty equation.

{1) The goals of enforcement.is

fited violations in order of priority, depending on impact to -
using increasing sereusnessat-the-mestappropaate levels of
he goals set forth in section (1) of this rule.

public healilia
enforcement

(4) The Department s
sebjeetto increasing [&3

enforcement until they come into complianceis-aehieved.

(5) The Department assesses ¢Civil penalties areassessed-based on the class of violation, the magnitude
of violation, the application of the penalty matrices and aggravating and mitigating factors, and the
economic benefit realized by the violator:

(a} Classification of Violation. Each of the violations 1s classified as Class I, Class II and-or Class 111
wvetatiens, The Cla%iflcatlonswﬁe%&eﬂbh%mﬁﬁe—}eﬂbehsses—}s—te distinguish among the vielations
based on whether non-compliance is more or Jess likely to result in actual or potential impact to human
public health or the environment, without regard to the specific facts in a case. Class [ represenis
violations havisge the greatest likelihood of actual or potential impact to bumar-public health or the
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environment. Clags 1] violations are less deelylikely than Class ! violations fo have actual or poteniial
unpact to public health or the enviropment, Class 3-111 represents-violations havisee the least likelihood
of actual or potential impact to human public health and the environment. (See OAR 340-012-0050 to
340-012-0125)

(b) Magnitude of Violation. The-maenitude-ofthe vietetion servesThe Department applies-to-spphy the
specific facts of a violation to reushly determine the degree of impact to human health and the

environment resulting from that particular violation occurrence. (See OAR 340-012-0130 and 340-012-
0135)

are-used-to determine a base
fic violation, the-exd-general

(c) Base Penalty Matrices. The Department uses the base penalty ma
penalty appropriate to achieve deterrence based onin-tight-of both the

¢ aggravating af
ics of the speciﬁc

state of the violator, and the violator’s COOperativené _
situation. (See OAR 340-012-0145)

(e) Economic Benefit. The Department adds.t3he econcmic
the civil penalty eterdation to deter reguh : *

§454.645, ORS 459,376, ORS 459,995, ORS
95, ORS 468.090 - ORS 468.140, ORS 468A.990,

ORS 468.992. ORS -

Hist.: DEQ 4-1989, f.

ef. 8-11-92

& cert. ef. 3-30-90; DEQ 21-1992, . & cert.

-012-0170 apply to all formal enforcement actions initiated
‘effective date of such amendments. Any formal enforcement actions

\ amendment, The violations identified in these rules are intended to be
used only for purposés ig penalties for violations of the law and the rules set forth in OAR

Chapter 240.

Stat. Auth.: ORS 454, ORS 459.995, ORS 466, ORS 467, ORS 468.020 & ORS 468.996

Stats. Implemented: ORS 183.090, ORS 454.635, ORS 454.645, ORS 459.376, ORS 459.995, ORS
465.900, ORS 466.210, ORS 466.880 - ORS 466.895, ORS 468.090 - ORS 468. 140 ORS 468A.990,
ORS 468.992, ORS 468B.025, ORS 468B.220 & ORS 468B.450

Hist.: DEQ 4-1989, I. & cert. ef. 3-14-89; DEQ 15-1990, f. & cert. ef. 3-30-90; DEQ 21-1992, f. & cert.
ef. B-11-92; Renumbered from 340-012-0080
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340-012-0030
Definitions 7
{Changes: Clarifies the meaning of “formal enforcement action” and changes name of “Notice of
Noncompliance”to “Letter of Deficiency.” Adds new term “grossly negligent,” a new mental state to be
considered as an aggravaling factor in civil penafty assessments. Clarifies definition and applicability of
“orior significant action” to provide that when a Respondent settles a formal enforcement action by
paying a civil penalty for one or more violations cited in a Notice, the remaining violations for which a
civil penalty was not assessed or paid will be considered as an aggravatingifactor in any future formal
enforcement actions. Adds a definition for “willful” which currently is us the rules but is not defined.
Adds a definition for "resident owner-occupant,” a category of violat 1 t will be subject to a lower
penalty matrix for some program violations. - :
Purpose: To avoid confusion by people who receive a Noﬁce ot
and mistakenly assume they are party to a formal enforcemey
penalty can be aggravated when Department doesn’t hay
violation but where Respondent knew or had reason
indifference tantamount to a willingness that the res;

Urless otherwise required by context or below, all otly
given to the term in the appropriate Division of OAR Cha
their common and ordinary meaning:

(6"

(7) "Docijmented Violation" mieans any violation that the Department or other government agency
records a bservation, inv tion or data collection, or for which the Department receives
independent evidence sufficient to support proceeding with formal enforcement.

(8) "Flagrant" mearis|
consciously set out

dent-violator had actual knowledge that the conduct was unlawful and
it the violation.

{9) "Formal Enforcement Action" means a written document thatwdiek is issued to a Respondent for a
documented violation,—~and includes Notices of Permit Violation, Notices of Civil Penalty Assessments,
Mutual Agreement and Orders, Department and EQC orders, and any other documentation which
entitles Respondent to a contested case hearing.

(10) “Grossly negligent” means conduct the Respondent knew or should have known was not lawful, o
would have an unlawful resulithat-the conduet-orres z ' SR -
consequences-ofthit conduct:
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(11) "Intentional” means the Respondent acted with a conscious objective to cause the result of the
conduct.

{12} “Letter of Deficiency (former Notice of Noncompliance)” means a written notice documenting the
violations noted during an inspection, site visit or through other means. Letter of Deficiency 1s not a

formal enforcement action in that it does not provide the Respendent-violator with a right to a contested
case hearing.

(13) "Magnitude of the Violation" means the extent and effects of a v101ator
statutory requirements or Commission or Department rules, standards, pé;
magnitude the Department considers all reasonably available apphcab
factors as: concentration, volume, percentage, duration, toxicity, al

violation. Deviations are categorized as major, moderate or mini
and -0135.

pecific deviation from
s or orders. In determining
ormation, mcludmg such

(14} "Negligence" or "Negligent" means Respondent faijt
foreseeable risk of conduct constituting a violation.

{15) "Order" means:
(a) Any action satisfying the definition giv
(b) Any other action so designated in ORS

(16) "Penalty Demand Notice" means a writte]
payment of a stipulated penal
the Department.

(1 7) "Person" includes

substantial and unjus £ k that the result of the conduct will cceur or that the circumstance exists.
The risk must be of such@nature and degree that disregarding that risk constitutes a gross deviation
from the standard of care a reasonable person would observe in that situation.

(20) “Resident Owner-Occupant” means the person who owns or leases a single family dwelling and
who occupies that dwelling at the time of violation.

(21) "Respondent” means the person against whom a formal enforcement action is initiated.

(22) "Systematic" means any documented violation that occurs on a regular basis.
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(23) "Violation" means a transgression of any statute, rule, regulation, order, license, permit, or any part
thereof and includes both acts and omissions. Violations are categerized as Class One (or I), Class Two
(or 1) or Class Three (or I11).

(24) “Willful” means the Respondent had a conscious objective to cause the resuit of the conduct and
Respondent knew or had reason to know that the result was not lawful,

Stat. Auth.: ORS 468,020
Stats. Implemented: ORS 459.376, ORS 459.995, ORS 465.900, ORS 468
466.880 — ORS 466.895, ORS 468.996 — ORS 468.997, ORS 468A.99(
468B.220 |

Hist.: DEQ 78, f. 9-6-74, ef. 9-25-74; DBQ 22-1984, I. & ef. 11-8
88: DEQ 4-1989, f. & cert. ef. 3-14-89; DEQ 15-1990, f. & cert#cf:
8-11-92; DEQ 4-1994, f & cert. ef. 3-14-94; DEQ 19-1998

90 — ORS 468.140, ORS
S 468A.992 & ORS

2-1988, f. & cert. ef. 9-14-
)EQ 21-1992, f. & cert. ef.

340-012-0038

Letters of Deficiency

{Changes. Specifies the purpose of the Letter of Defic
the instances where it will be issued.
Purpose. To make the enforcement pr
A Letter of Deficiency May be issuec .
the cnfcn ccmont guidaucu s fully dr ﬂﬁbd}

Deficiency may state
information regardin:
regarding formal enf

(b). %4—817—1%&16‘5 d-forall
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340-012-0041

Formal Enforcement Actions

{Changes: Adds explanation of what a Respondent can expect when he receives a formal enforcement
action. Modifies the instances where a Notice of Permit Violation will be issued.

Purpose: To limit issuance of Notices of Permit Violations for only violations of non-federal
requirements and programs that are not federally delegated.)

(1) Formal enforcement actions may require the Respondent to take actio
through an Order or a Notice of Permit Violation, and may assess penaltii
Penalty Assessment, an Order or a Penalty Demand Notice.

vithin a specified time frame
ough a Notice of Civil

(2) Notice of Permit Violation (NPV): [moved from -0040]

civil penalty fora violation of the terms
ontrol Facilities Periit, an Air
[ Permit, the Department sh. ue a Notice of

(a) Except as provided in subsection (2)(h), before assessin
or conditions of state-only requirements in a Water Pollu
Contaminant Discharge Permit or a Solid Waste Dlsp i
Permit Violation to the Respondent.

: ed Class I violation that s not
g-documented Class II or Class 1II
ance or satisfactory progress toward
Js for Class Fwe-I1 violations of
[Note: this will be reassessed

(b) An NPV shald-will be issued for the first occurrence ¢
excepted under subsection (2)(h) below, or: peated or contift

compliance. A permittee shall-cannot not regeiver
the same permit within a 36--month period
when the enforcement guidance |

penalty will be imposed for the

permit violation unle ) five working days following service of the NPV,

one of the following:

yndent is cemfymg comphance to enable the Department to’
chieved; or

(i) A detailed p

and e s

le for achieving compliance in the shortest practicable time;

(11) A description 6 the intef

1m teps that will be taken to reduce the impact of the permit violation until
Respondent is in compli :

‘e-with the permit;

(iii) A statement that the Respondent has reviewed all other conditions and limitations of the permit and
no other violations of the permit were discovered.

(d) If a compliance schedule propesed and approved by the Department under paragraph (2)(d}B)
provides for a compliance period of more than six months, the compliance schedule must be
incorperated into an Order as described in paragraph (4)(b)(C) that provides for stipulated penaltiesin
the event of any failure to comply with the approved schedule. The stipulated penalties are set at

amounts equivalent to the base penalty amount appropriate for that violation as set forth under OAR
340-012-0140;
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(e) If the NPV is issued by a regional authority, the regional authority may require that the Respondent
submit information in addition to that described in paragraph (4)(d)(B).

(f) The certification allowed in paragraph (2)(d)(A) of this rule must be signed by a Responsible Official
based on information and belief after making reasonable inquiry. For purposes of this rule, "Responsible
Official" of Respondent means one of the following:

(A) For a corporation: a president, secretary, treasurer, or vice-president of the corporation in charge of a
principal business function, or any other person who performs similar pohc. or decision-making
functions for the corporation; or the manager of one or more manufac roduction; or operating
facilities if authority to sign documents has been assigned or delegate e manager in accordance
with corporate procedures;

(B) For a partnership or sole proprietorship: a general partn

(C) For a municipality, State, Federal, or other public age
appropriate elected official.

{(g) The Departinent may issue'a Notice or Order withoiity
applies: '

{A) The violation 1s intentional;

(B) The water or air permit violation woul

violation; or

(D) The requirement
delegation.

es permit renewals and modifications. The

' additional advance warning if the Respondent has
other formal enforcement action with respect to the permit
.the decumented violation.

130, 468,140, and OAR 340-012-0042 and 340-012-0045; and

(b) May be issued for the occurrence of any class of documented violation that 1s not limited by the NPV
requirement of OAR 340-012-0041(2).

(4) Order:

(a) Is 1ssued pursuant to ORS Chapters 183, 454, 459, 465, 466, 467, 468, 468A, or 468B;

(b) May be 1ssued for any class of violation; and
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(c) May be in the form of a Commission or Department Order, or any written order that has been
consented fo in writing by the parties adversely affected thereby including but not limited to a Mutual
Agreement and Order (MAO):

(A) Commiission Orders are signed by the Commission, or the Director on behalf of the Commission;

(B) Departmen‘{ Orders are issued by the Director;

(C) All other Orders:

(1) May be negotiated; and

(ii) Must be signed by the Director and the authorized representatiy

(5) Penalty Demand Notice (PDN):

[Need to develop the section]

459, 465, 466, 467, 468, 468A, and 46881
Stat. Auth.: ORS 454.625, ORS 459.376,

4006.210, ORS 466.880 -
ORS 468B.025, ORS 46

90, f. & cert. ef. 3-30-90; DEQ 21-1992, f. & cert,
40-1998, f. & cert. ef. 10-12-98

Consolidation of l’rocee_dlﬁgs [May be moved to Division 11]

{Changes: Moves prior section and adds clarification that proceedings may not only be consolidated
but ray be bifurcated at Department's discretion.
Purpose:; To make process more understandable and predictable.}

Each and every violation is a separate and distinct offense, and in cases of continuing violations, each
day of violation is a separate and distinct violation. Proceedings for the assessment of multipie civil
penalties for multiple viclations may, however, be consclidated into a single proceeding or bifurcated at
the Department’s discretion.
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Stat. Auth.: ORS 468.020
Stats. Implemented: ORS 468.997
Hist.: DEQ 78, f. 9-6-74, ef. 9-25-74; DEQ 21-1992, f. & cert. ef. 8-11-92

340-012-0045

Civil Penalty Determination Procedure

{Changes. Mostly new section. Clarifies when this procedure will be used to calculate the civil penalty.
Provides that if there is not sufficient evidence to determine which selected magnitude applies, the
general magnitude findings will apply.

Purpose: Intended to provide a road map for the penalty calculatio
of what to do if a selected magnitude is identified in the rules, Dg,
occurred but insufficient evidence to determine which se.’ecz‘ed
cases, the general magmtude procedures will apply.} ;

ss. Resolves current issue
s evidence a violation

(1) In addition to any liability, duty, or other penalty pr
penalty for any viclation of a statutory requirement g
by service of a written notice of assessment of civil per
penalties assessed under OAR 340-012-0155, and 340-
determined using the following procedures

(c) Using the class and ma
violation established by th

[(leP)x(P+H\

Y} + EB to calculate the penalty.

{43) In addition to the tactors listed in paragraph 1 of this section4{2}-of le, the Department may
consider any other relevant rule of the Commission and shall-will state the effect the consideration had
on the penalty. On review, the Commission shatwill consider the civil penalty determination procedure,
as described in QAR 340-012-0045 and any other relevant ruje of the Commission. [We are evaluating
whether this section is needed.]

(54) The Department may develop and use other approaches to assessing penalties as allowed by statute
“and implementing reguiations. [Intended to allow exceptions to the Division 12 penalty calculation
process, like the tanks compliance ticket approach. Actual wording will be more fully developed.]
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Note: The violations in sections -0050 through -0125 originate in the program-specific
rules. These sections include program Oregon Administrative Rules (OARs) adopted
by the Commission through October 30, 2002. Additional rules involving viclation
classifications (e.g., spills, contingency planning and ballast water) have been adopted
by the EQC since October 30, 2002. These violations will be added in the next draft.
The only exception is the Underground Storage Tanks Program; the rules adopted in.
January 2003 are included as the baseline for the changes noted

340-012-0050

Air Quality Classification of Violations

{Changes. Adds some specific violations to classification, espec Iy regar
vehicle inspection program violations and reclassifies someyjolations,.
Purpose: Updales classifications to reflect program prio '

g.vapor recovery and

The Department classifies viiolations pertaining to

(1) Class ©ael:

New Source Performance Standards wndes
required by National Emission Standards fo
OAR chapter 340, divisien-division 244;

(c) Farlure-Farling tom
requirements, or VOC

OC) emission standards, cperational
ed in OAR chapler 340, Bdivision 232 m an- ..

(d) Operatin

{g) Violation of a Hedule in a permit;

(h) Exceeding a hazard, pollutant emission limitation,

(1) Exceeding an opacity or criteria pollutant emission limitation (including a grain loading standard) in
a permit, rule or order, other than a daily emission limit, in a non-attainment or maintenance arca,

(j) Viclation of an operational or process standard (e.g., production level, material usage, fuel usage,
boiler steaming rate) in a permit, rule or order in a non-attainment or maintenance area for that pollutant
where the standard 1¢ a surogate parameter for an emission limits,

(k) Exceeding an opacity or eritesa-emission limitaties (including a grain Joading standard) or violation
of an operaticnal or process standard in a permit where the limitatier or standard was established to
limit emussions pursuant to NSR -ex PSD_or Title V regulations;
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(1) Faiture Failing to perform testing, or monitoring (used to demonstrate compliance with an emission
limit) required by a permit, rule or order;

(m) Systematically failurefailing to keep records required by a permit, rule or order;

(n) Eatlure-Iailing to provide access to premises or records when required by statute, rule, permit or
order;

0) Submutting an Sregon-Title V sSemi-anaual Annual Comphance Certification or Oregon-Title V
Annual Operating Report more than 30 days after the due date required by permit;

(p) Eaiture-Failing to file a timely new or renewal application for an-€

; i + Title V Operating Permit
- within 30 days of the timeline in QAR chapter 346-340, division.2

Title V Annual

(q) Submitting a report, Title V. v sSemi- aAnnuai Comphance :
i that does not

Operating Report, Title V-aetual oreatenlated-ermiss
accurately reflect the monitoring, record keeping or ot
perittee;

(rj Negligently or willfully submitting falsified, inaccura te Title V emission fee data;

(s) Failereing to comply with Emergency,
(t) VielattoninaViolating-of a work practice

causesing a potential for public exposure to &
environment,

atement projects that-and
asbestos into the

(v) Storaseing or ausmg ‘sbestos material or asbestos-containing waste

_posure to asbestos or potential release of asbestos

into the environm

{y) Failing to hire a lice ntractor to conduct an asbestos abatement project swhieh-that results in
the potential for public e*{posure to asbestos or potential release of asbestos into the environment;

(z) Open buming of materials that are prohibited from being open bumed anywhere in the State by
OAR 340-264-0060(3);

(aa) Selling, offering to sell, or advertising to sell a non-certified woodstove by a commercial operation
or entity;

(eebb) Failereing to install certified vapor recovery equipment;
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(ddce) Fathure Failing to replace, repair or modify any worn or ineffective component or design element
to ensure the vapor-tight integrity and efficiency of a stage I or stage II vapor collection systems;

(eedd) Failure Failing to install vapor recovery piping required byis
#y OAR chapter 340, ddivision 150;

{Hee) Instaihng vapor recovery piping without first cbtaining a service provider license required byie
- rerpentsset-forthin QAR chapter 340, aébssien-division 160;

(getf) Transferring vehicle ownership, yel maintaining vehicle usage, wit
Inspection and Maintenance Testing;

result of avoiding DEQ
(bhgg) Altering or avoiding Vehicle Inspection Program testing pf

Certificate of Compliance with the DEQ Inspection and Maintenat

{3311) Removing, disconnecting, plugging or otherwi
pollution control systems;

d vehicle

(de) Mod ylng a source th n existing alr permit, in such a way as to cause an increase in potential to
tripgering NS_V SD, without first notifying and receiving approval from the

Department;

(ed) Exceeding an opa

: criteria pollutant emission limitatter (including a grain loading standard) in
a permit, rule or order

ttaimiment area; +

(fe) Exceeding an opacity or criteria emission limit (includine 2 erain loading standard) in a permit, rule
or order 10 a nonaitaimment or mainfenance area where the Iimit is a daily limgit or where the exceedance
involves a pollutant other than that causing the nonattainment or main{enance status;

(D MiolationneViolating efan operational or process standard (e.g., production level, material usage,
fuel usage, boiler steaming rate) in a permit, rule or order in an attainment area where the standard is a
swrogate parameter for an emission limit;
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(g) Eailere-Failing to perform: testing or monitoring (required by a permit, rule or order) used to
demonstrate compliance with semething-a condition other than an emission lirmut_unless otherwise
classified; '

(h) Submitting Oregers-Title V sSemi-amsuwal-Annual Compliance Certification or Oregon-Title V
Annual Operating Report irore than 30 days after the due date, or Submlttlng an ACDP anmual report
greater-more than 3C days after the due daterequire

(1) Farture-Falling to pay Title V emission fees;

(i) Submitting inaccurate Title V emission fee data;

(k) Hatlare-Iailing to maintain on site records when required by a¢

(1) Farkare-Failing to comply with notification and reporting it unless otherwise
classified;
(m) Feure-Failing by an-ewner or operatorofafach X hen required;

(n) Hathwre-Failing to comply with asbestos abatement. li

requirements set-forth-inol OAR sections 340-248-0120, ) or ~0150;

(q) Velatien-Violatingef a
cause a potential for publ;

He-reduires-anashestos-survey-to keep a copy
g any demolition or renovation activity;

(v) Operating a vap

3 ‘system without first cbtaining a piping test performed by a licensed
service provider as req

iy OAR chapter 340, division 160;

(w) Failing to use Department-approved vapor control equipment when transferring fuel;

(x) Failingsre to obtain Department approval before installing a Stage II vapor recovery system not
edready-registered wi . fedas required by-+a Department rules;

(3y) lnstalling, servicing, repairing, disposing of or otherwise treating automaobile air conditioners
without recovering and recycling chlorofluorocarbons using approved recovery and recycling
equipment;
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(yz) Selling, or offering to sell, or giving as a sales inducement any acrosol spray product which
containg as a propellant any compound prohibited under ORS 468A.655;

(aaz) Selling any chlorofluorocarbon or halon containing product prohibited under ORS 468A.635;

(azbb) Violation of OAR 340-242-0620 by a person who has performed motor vehicle refinishing on 10
or more on-road motor vehicles in the previous 12 months;

(bbce) Any violation of the Employee Commute Option rules contained im@AR 340-242-0010 through -
0290;

(eedd) Any violation related to air quality that is not otherwise cl ssified in T

(3) Class Three:

(a) Constructing or operating a source required to have a Ba§
ACDP; '

P without first obtaining a Basic

(b} Modifying a source with an existing Aat
potential to emit, without first notifving and

that the violations or deviations were
nd corrected as soon ag possible after being

unav mddb]e or um.nt(,nt
detected;

(d) Submi _ P annt ort late, but less than 30 days after the due date reguired-oy-the

(g) All open burning ons unless classified elsewhere;

(h) Failure to display a temporary label on a certified woodstove;

(1) Violation of OAR 340-242-0620 by a person who has performed motor vehicle refinishing on fewer
than 10 on-road motor vehicles in the previous 12 months. [Pubhcatlons The publication(s) referenced
in this rule 1s available from the agency.]

Stat. Auth.: ORS 468.020, ORS 468A.025 & ORS 468A.045
Stats. Tmplemented: ORS 468.020 & ORS 468A.025
Hist.: DEQ 78, f. 9-6-74, ef. 9-25-74; DEQ 5-1980, {. & cf. 1-28-80; DEQ 22-1984, . & ef. 11-8-84;
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DEQ 22-1988, f. & cert. ef. 9-14-88; DEQ 4-1989, f. & cert. ef. 3-14-89; DEQ 15-1990, {. & cert. ef. 3-
30-90; DEQ 31-1990, . & cert. ef. 8-15-90; DEQ 2-1992, f. & cert. ef. 1-30-92; DEQ 21-1992, 1. &
cert. ef. 8-11-92; DEQ 19-1993, . & cert. ef. 11-4-93; DEQ 20-1993(Temp), f. & cert. ef. 11-4-93; DEQ
4.1994, L. & cert. ef. 3-14-94; DEQ 13-1994, f. & cert. ef. 5-19-94;, DEQ 21-1994, . & cert. ef. 10-14-

04; DEQ 22-1996, f. & cert. ef. 10-22-96; DEQ 19-1998, f. & cert. ef. 10-12-98; DEQ 6-2001, f. 6-18-
01, cert. ef. 7-1-01

340-012-0052

Noise Control Classification of Violations
{Changes: No substantive changes.}

Violations pertaining 1o noise contro] are classified as follows:

(1) Class &usl:

(a) Violatingien of a requirement or condition of a C sion or Department orde

(b) Violations that exceed noise standards by 10 dect

(c) Exceeding the ambient degradation rule by five decibels

(c) Any violation related to noise control shieh-s-not ctherwise classified in these rules.

(3) Class LI

Violations #hat-exceeding noise standards by one or two decibels are Class 111 violations.

Stat. Auth.: ORS 467.030 & ORS 468.020
Stats. Implemented: QRS 467.050 & ORS 467.990
Hist.: DEQ 101, f. & ef. 10-1-75; DEQ 22-1984, . & ef. 11-8-84; DEQ 4-1989, £ & cert. ef. 3-14-89;

DEQ 15-1990, f. & cert. ef. 3-30-90; DEQ 21-1992, £. & cert, ef. 8-11-92; DEQ 19-1998, f. & cert, ef
10-12-98 '
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340-012-0055
Water Quality Classification of Violations

Changes: Adds some specific violations to classifications, especially violations of requirements
regarding general permits, stormwater and erosion control; biosolids management; underground
injection control systems; municipal pretreatment}Violations pertaining to water quality are classified as
follows:

(1) Class Onel:
{(a) Violation of a requirement or condition of a Commission or De
(b) Causing pollution of waters of the State; ¢&

(c) Reducing the water quality of waters of the State belo

4688-0255tb));

(d) Any discharge of waste that enters waters of the

for an NPDES or WPCF gencraI permit th tl
eovered- Hﬁébf—ﬁ&%]&%ﬂﬁﬂ—pﬁ&l—&}—{rﬁﬁdﬁa-ﬂ :
Perit;

(f) Failure to comply with stat
condition swhieh-that resu
46880500 He));

( g) Vlolahon Of a p

(k) Fathure-Failing to provide access to premises or records when required by law, rule, permit or order;

(1) Any otherwise unclassified violation related to water quality that causes e-significant harm or poses a
risk of significant harm to public health or the environment. {ORS-4638.025(1 e}

(m) Unauthorized changes, modifications, or alterations to a facility operating under a WPCF or NPDES
permit that causes or has the potential to cause harm te public health hagard-or violation of permit
effluent imitations or that degrades the effectiveness of the poliutant control systems-{ORS468B-055);

"3
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(n) Negligently or willfully submitting false, inaccurate, or incomplete information required by statute,

nile, permit condition or order; fORS46IBH25(23;

(0) Operatienng or supervisieang efa wastewater treatment system without proper certification
wherethat#esultsdn-anwhere an unpermitted discharge or a violation of permit effiuent limitations has

oceurTeHOAR340-049),

(p) Hature-Failing to submit a discharge monitoring report required by permit condition f@%

() Managine-bieselids wit
ORS463B-025(2))

{r) Land applying bioselids that do nots
requiretnents under QAR 340-050-0026:;
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{éeb-trartureof a pretrosment-delegptod munteipality fo recuire-eomphance-with-upplisable-pretraatment
standards and requirements-by-indusiishusers-asreguired-by 40 CFR 403830 Hix -

(hb) Failure of o proteestment delepated-mumieipatiy:
%&Hédfés—aﬁd—aﬂ%-&ﬁ}hb&%%HbEﬁm&B%ﬂ%b—ﬁﬁd e

Gir-Fathore-of-a-pretreatment delesatedm
H%Ehi%ﬁ&ﬂ%%%&%@ﬁdﬁﬂ-&ﬂﬁcﬁ—ﬂ%
H; i ]H_,,,.,_:’

Internal Agency Draft — For discussion purposes only — Do not quote or cite — 04/28/03 18



(2) Class Jwell:

(a) Faddure-Falling to submit a report or plan as requlred by statute rule peITﬂlT arder, or license_not

otherwise classified in these rules-exeept ranee-scheduleor
diseharge-monitorng report;

{b) Any violation of OAR Chapter 340, Division 49 regulations pertaining to certlﬂcatlon of wastewater
system operator personnel unless otherwise classified;

{¢) Placing wastes such that the wastes are likely to enter waters of the st any means;

&d}—F&h&t—k&b@ﬂﬂé@k&H—pﬁﬁb&ﬁﬁ—%ﬁmﬁ%&Hﬁhﬁa%&M‘ o AterarsewaEeHte,a
Department-upproved-system:

(ed) Any violation of a management, monitoring, or operatjen
discharge permit, that is not otherwise classified in these

rsuant to a waste

(£2) Failseeing to submit a timely discharge monitoring

{gl) Failure to-register anvnderground-iy
management agency (DMAY o submit a
0080(3) within a timeframe reguested by

+rof a designated
as EGE.]UJI’Ld by OAR 340-042-
ubmit a plan that addresses all

water quality whiehisnot otherwise classified.
(3) Class Threelll:
340-012-0057

.'U nderground Injection Control Program Classification of Violations

1) Class I

(2) +a3-Violation of a requirement or condition of a Commission or Department Order;
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(b) Constructing, operating, maintaining, moedifying or converfing an injection system or conducting an
njection activity that causes a violation of anv primary drinking water regulation in an aguifer that
15 or could he used as a drinking water source;

(c) Operating a prohibited type of Class I, 11, 111, IV or V underground injection system

(d} Installing or operating an undercround mijection system without a penmit unless the systum 18 either
except or authorized by mle;

or abandoned underground

{e) Failure by the owner or operator to decommission or convert an unused:
em that will prevent the

inlection svstem or to eomeertrconyert the system to another fype o
movement of contaminants into eroundwater:

{23 Class Il

(a)Faihare-Failing to register an underground iniection sy

b} Failing to meet Class V stormwater category re
where ro-hazardous substances, toxic materials, and

(OAR 340-044-0018(3) (e

(c) Eathwre | culmg to meet Class V stormwat
residential : : 23
lot,

ersineerin t—nge

6940(3)(b))-

the-ver ﬁe&}—me \Lsmum—&f—ﬂﬁ }d&é@ﬂﬂ@i@-@@@@-@%}%@}
3) Class II1:

(a) Failing to meet Class V_stormwater category requirements for an industrial or commercial
facility where no hazardous sa»s%sm&eessubstances toxic m?tm als. or petroleum products are
used, handled, or stored,
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(&) Failing to meet Class V stormwater category regusielanentsrequirements for an industrial,
pommeruml ot residential facility with a small parking lot;

(¢} Failing to meet Class V sHormwater cateyory requirements for a residential presepreyproperty,
parking area or driveway:

fay-{d) Failing to properly decommission in injection system, except for on-site sewage disposal
systems, drilled wells, boreholes. sewage drill holes, sewage drain ho es and stormwater runofl
from rooftops. through a certified professional geologist. engineerin ‘)loum or professional
envineer registered with the state of Oregon:

(e) Failing to properly decommission drilled wells, drilled boreh wagee ¢rill holes and drain
holes. in & manner that renders the system compietely inoperd 7 ] ing and sealing to 18 feet
to prevent the vertifical movement of fluids:

(g) Failureing to meet Class V stormwater category re
units with fewer than 50 injection systems,{OAR

Hist.: DEQ 78, f. 9-6-74, ef. 9-25-74; DEQ
DEQ 22-1988, f. & cert. ef. 9-14-88; DEQ 4
30-90; DEQ 21-1992, . & ce

340-012-0060

On-Site Sewage Disp

{Changes: Changesma
VIOI&HOHS :

(b) Performi
Department

(c) Installing or cau

15talled an on-site sewage disposal system or any part thereof, or
repairing any part ther

thout first cbtaining a permit ORS-454-6353;

(&) Disposing of septic tank holding tank, chemical toilet, privy or other treatment facility contents in a
manner or location not authorized by the Department{ORS-454-635);

(e) Operating or using an on-site sewage disposal system that is failing by dlschargmg sewage or
effluent cnto the ground surface or into waters of the State:- :

D 3

(£) Failing to provide access to premises or records when required by law, rule, permit or order;
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{g) Any otherwise unclassified violations related tc on-site sewage disposal thatwhieh cause significant

harm or pose a risk of significant harm to public health, welfare, safety or the environment; {GRS

(h) Operating or using a nonwater-carried waste disposal facility without first obtaining a letter of
authorization or permit from the Agent and such the-operation or use efthat- causes a discharge of
sewerage onto the ground surface or into waters of the State,{ORS454-635)

(1) Operating or using a newly constructed, altered or repaired on-site sewag
thereof, without first obtaining a Certificate of Satisfactory Completion, ai
causes a discharge of sewerage onto the ground surface or into waters:

isposal system, or part
suchthe operation or use

: State;—(ORS454.635)

(2) Class Fwell:

(a) Failure by a person who,
system, or any part thereg

alled an on-site sewage disposal
ompletion within 30 days after

or satisfactory
the site;

acility without first obtaining a letter of

(d) Placinginte service, reconrt
increasing thé"pro ;Cted daily si
without first obtathing

ng to, changing the use of an on-site sewage disposal system ander
zage flow into thean-existing on-site-seweraze dispesal system
an mtho zation notice, construction permit, alteration pennit or repair permit;

(e) Installing or causmg ¢ 1nstalled a nonwater-carmed waste disposal facility without first obtammg
written approval or a periit from the Agent;

(f) Failing to connect all plumbing fixtures to, or failing to discharge wastewater or sewage into, a
Department approved on-site system, unless otherwise classified in QAR 340-012-0055 or 340-012-
0060,

(g) Advertising or representing one-s-self as being in the business of performing sewage disposal
services without a current sewage disposal service hcense from the Department-fORS454.635);

() Any viclation related to on-site sewage disposal shieh-that 1s not otherwise classified in these rules.
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Stat. Auth.: ORS 454,050, ORS 454.625 & QRS 468.020

Stats. Implemented: ORS 454.635, ORS 454.645 & ORS 468.090 - ORS 468.140

Hist.: DEQ 78, f. 9-6-74, ef. 9-25-74; DEQ 4-1981, f. & ef. 2-6-81; DEQ 22-1984, . & ef. 11-8-84;
DEQ 22-1988, f. & cert. ef. 9-14-88; DEQ 4-1989, f. & cert. ef. 3-14-89; DEQ 15-1990, f. & cert. ef, 3-
30-90; DEQ 21-1992, f, & cert. ef. 8-11-92; DEQ 19-1998, f. & cert. ef. 10-12-98

340-012-0065

Solid Waste Management Classification of Violations

{Changes: Makes adjustment to classifications for household hazardod waste violations and failure to

timely submit a permit renewal application.
Purpose: Reflects change in program priorities for these violati

Violations pertaining to the management, recovery and disp
follows:

(1) Class Onel:
(a) Violation of a requirement or condition of a Comui

(b} Establishing, expanding, maintaining
or permit;

{e) V iolation of the f
lagoon;

roundx&ater concentration limit, as defined in OAR 340-040-0030(3)
concentration compliance point, as defined in QAR 340-040-

0030(2)(e);

(i) Failure to perform'the gt andwater monitoring action requirements specified in OAR 340-040-
0030(5), when a significasit increase (for pH, increase or decrease) in the value of a groundwater
monitoring parameter is detected,

- {3) Impairment of the beneficial use(s) of an aquifer beyond the solid waste boundary or an alternative
boundary specified by the Department;

(k) Deviation from the Department approved facility plans which results in ar safety hazard, pﬁblic
health hazard or damage to the environment;
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(1) Failure to properly construct and maintain groundwater, surface water, gas or leachate collection,
treatment, disposal and monitoring facilities in accordance with the facility permut, the facility
environmental monitoring plan, or Department rules;

(m) Failure to collect, analyze and report ground water, surface water or leachate quality data in
accordance with the facility permit, the facility environmental monitoring plan, or Department rules;

(n) Violation of a compliance schedule established pursnant toeeﬂ%am«:é—m a solid waste dispesal-er
etesure permit or plan required by rule;

>

(0) Failure to provide access {o premises or records when required by te, rule, permit or order,

(p) Knowingly disposing, or accepting for disposal, materials. proli
disposal site by statute, rule, permit or order;

disposal at a solid waste

(q) Accepting, handling, treating or disposing of clean up ' hazardous
substances by a landfill in violation of the facility pers : epartment or
the p10v151ons of OAR 340-093- 0170(3)

1azardous under ORS 466,005, et seq.,
hat state without approval from the

waste which causes signifi arm or poses a risk of harm to public health or the environment.

(z) Failure to comply with any solid waste permit or rule requirement pertaining to permanent household
hazardous waste collection facility operations;

(2) Class Tseell:
(a) Viclation of a condition or term of a Letter of Authorization;

(b) Failure of a permutted landfill, solid waste incinerator, a municipal solid waste compost facility
operator or a metropolitan service district to report amount of solid waste disposed in accordance with
the statutes and rules of the Department;
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(c) Failure to accurately report weight and type of material recovered or processed from the solid waste
stream in accordance with the statutes and rules of the Department;

(d) Failure of a disposal site to obtain certification for recychn programs in accordance with the statutes
and rules of the Department before accepting solid waste for disposal as specified in ORS 459.305(1);

(e) Acceptance of solid waste by a permitted disposal site from a person that does not have an approved
solid waste reduction program_as specified in ORS 459.055(3) and ORS 459.305(1) and (3);

() Failure to cornply with landfill cover requirements, including but no
and final covers, and limitation of working face size;

ed to daily, intermediate,

(g) Unless otherwise classified failure to comply with any plan
(k) Failure of a municipal solid waste landfill to establish and'mair

(1) Any violation related to solid waste, solid waste red
not otherwise classified in these rules.

(j) Operating a Household Hazardous Waste (HHW) col}
Department approval or failing to comply w1th approved p!
"ORS 459.415.

(k) Receiving special waste in violation ¢
Management Plan;

(1) Failing 1o timely subimit a.

(3) Class Threelll:

e to notify the Department of any name or address change of the
n ten days of the change.

Stat. Auth.
Stats. Imple
Hist.: DEQ 78, f )
DEQ 22-1988, . & cert 4-88; DEQ4 1989 f &cert ef 3- 14 &9, DEQ15 1990 f &cert ef 3-
30-90; DEQ 21-1992, f, rt. efl 8-11-92;, DEQ 4-1994, {. & cert. ef. 3-14-94; DEQ 26-1994, f. &
cert. ef 11-2-94; DEQ 9-1996, f. & cert. ef. 7-10-96, DEQ 19-1998, f. & cert. ef. 10-12-98; DEQ 6-
2001, £ 6-18-01, cert. ef. 7-1-01
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340-012-0066
Solid Waste Tire Management Classification of Violations
{Changes: No substantive changes)

Violations pertaining to the storage, transportation and management of waste tires or tire-derived -
products shall be classified as follows:

(1) Class One:

(a) Violation of a requirement or condition of a Commission or Dep:

of a waste tire storage site permit;

ing in the business of a waste tire
by statutes and rules of the

{c¢) Hauling waste tire

1 chicle not identified in a waste tire carrier permit or failing to dlsplay
required decals as descr

dina waste tire carrier permit;
(d) Vielation of a condition or term of a Letter Authorization;

(e) Any violation related to the storage, transportation or management of waste tires or tire-derived
products that 1s not otherwise classified in these rules.

(3) Class Three:

(a) Failure to submut required annual reports in a timely manner;
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(b) Failure to keep required records on use of vehicles;

(c) Failure to post reguired signs;

(d) Failure to submit a permit renewal application in a timely manner;
(e} Failure to submit permit fees in a timely manner; |

(f) Failure to maintain written records of waste tire generation, storage, collection, transportation, and
disposal. Lo

Stat. Auth.: ORS 459.785 & ORS 468.020 ‘

Stats. Implemented: ORS 459.705 - ORS 459.790, ORS 459.992 &
Hist.: DEQ 4-1989, f. & cert. ef. 3-14-89; DEQ 15-1990, £ &c :
ef. 8-11-92; DEQ 19-1998, f. & cert. ef. 10-12-98

8.090 - ORS 468.140

{Changes: Separales and specifies additional classf
release detection and monitoring; cleanup of leaking:
“detection and monitoring for heating oil tanks.
Purpose: To provide clarity and predictability to requlate
340-012-0067
Underground Storage Tank aad-Heati ; of Violations
Violations pertaining to underground storag temsiare classified as follows:
(1) Class Onel: ‘ ;
{(a) Vioiatmg a requirement or condition

éb)] P ”EE tf? -

tion of a suspected release;
ancial responsibility mechanism;

or records;

priate general permit registration certificate

tthat 1s properly designed and constructed to protect any
Corrosion; : .
tain corrosion protection such that it continuously provides protection

groundwater monitoring wells as part of a release detection method;
(ml) Installing, repairing, replacing or modifying an UST system in violation of any rule adopted by
the department, not otherwise classified; -

(nm) Systematic failure to conduct testing, momtormg or to keep records
(1) Providing installat : 5

services e&ﬁ—%%ystem—e&pfe%weﬂaﬂ&%%% R
appropriate UST service Bi—SGH—HiﬁHM-&Hﬁ%ﬁ&—SEﬁ%%pIOV]dBI hcense
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(po) Using fraud or deceit to obtain an-USTienka tank services providerssethmatax cleanup-service
provider-heatinsoil tanleserdes-provider or supervisor license or demonstrating negligence or
incompetence in performing US+-or ether tank services;

{p) Supervising tank services without the appropriate supervisor license,

(gp) Failure to assess the excavation zone of a decommissioned or abandoned UST when directed to
do so by the department; and

{rg) Any otherwise unclassified violation related to UST system that causes or poses significant
harm to public health or the environment.

(2) Class Fwell:

{a) Failure to conduct release detection menitoning and testing acti
otherwise classified;

(b} Failure to conduct corrosion protection monitoring and testi
otherwise classified;

(c) Faﬁure to conform to perfonnance standards and TE

for USTs or piping, not

otherwise classified;

{(d) Continuing to use a method or methods of re
expired; :
(e) Failure to use or maintain spill or overfill preventi

(f) Failure to meet all requirements fora:f i
classified;
{g) Faﬂme to have a tramed UST syste

(1) Installing, 1epalr1ng placmg nodifyi ST or UST equipment er-eenductineasoi
i {cations;
with the statutes and rules adopted by the

e identification number for each UST and operation
1lated substance into an UST;

{n) Failure by a distributor to-maintain a record of ajl USTs into which it deposited a regulated
substance; . ' '

matrix cleanup at an ty by any person not licensed by the department;

(p) Failure to p10v1d formation as required by permit, rule or statute %34@%@‘9—1—35@-01‘ as
requested by the department

(q) Failure to submit checklists or reports for UST installation, modification or suspected release
confirmation activities;

(r) Failure to comply with integrity assessment inspection schedules or requirements for internally
Lined USTs;

{Mﬁﬁwﬁeﬂm%hm%m%ﬁptﬁiﬁ%ﬂ%&%mm%
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(ug} Failure by an owner or permittee to pass the appropriate naticnal examination before
performing installation decommissioning or testing services on an UST system,

(wui) Fallure by an Owner or penmttee to prov1de the 1denhﬁcatlon namber for each UST or
operation certificate number to persons depositing a regulated substance into an UST; and

(xyu) Any other violation related to UST systems ex-heating er-tanksnot otherwise classified.

(3) Class Threelll:

(a) Failure by a person who sells an UST to notify the new owner or p
general permit registration requirements;

(b) Failure to maintain release detection records for USTs or pip
a significant operational compliance violation;

(c) Failure to maintain required manufacturer’s informati
approved methods or equipment; '

(d) Failure to maintain training records for an UST s

(e) Failure to keep records of UST system repair,.; i

ee of the dDepartment’s

1e failure does not constitute

Stat. Auth.: ORS 466,746, 466.994 & 468.020
Stats. Implemented: ORS 466.706 - 466.835 & 466.994
Hist.: DEQ 2-1988, f. 1-27-88, cert. ef. 2-. '
ecert. ef. 3-14-89; DEQ 15-1990, . & cert
1992, f. & cert. ef. 8-11-92; DEQ 4-1994,

|, . & cert. ef. 8-14-91; DEQ 21-
51,9-1998, f. & cert. ef. 10-12-98

340-012-0075
Underground Storage Tan
Violations pertammo to :
(1) Class Onel:

(f) Failure to properly mandge petroleum contaminated soil;
(g) Failure to mitigate fire, explosion or vapor hazards;

(h) Using fraud or deceit (o obtain a-soil matrix cleanup services proyider or supervisor license or
demonstrating negligence or incompetence in performing soil matrx cleanup services:

(1) Providing soil matrix cleanup services without obtaining the appropriate service provider license;

(1) Supervising soil matrix cleanup services without first obtaining the appropriate supervisor license:
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| (kk) Any otherwise unclassified violation related to a release from an underground storage tank which
causes or poses significant harm to public health and the environment.

| (2) Class Hwell:

(a) Failure to report a suspected release from an underground storage tark;

(b) Failure to take immediate action to prevent further release from an underground storage tank.

- (c) Failure to submit reports or other documentation from the investi
an underground storage tank;

or cleanup of a release from

(d) Failure to submit a corrective action plan (CAP);

(ge) Any other violation related to a releas
these rules.

340-012-0080
Heating Oil Tank Classi:
Violations pertaining.
{ (1) Class Onel:

(2) Violation

(f) Failure to initiate and complete free product removal;

| (g) Failure by a service provider to certify that heating oil tank services they provided performed-were
conducted in compliance with all applicable regulations;

(h) Failure of a responsible party or Eeersed-service provider to conduct corrective action after the
Department rejects a certified report,

{1) Using fraud or deceit to obtain a heatine oil tank services provider or supervisor license or
demonsirating negligence or incompetence in performineg heating oil tank services:
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(1) Providing heating oil tapk services without first obtaining the appropriate service provider license;

(1} Supervising heating oil tank services without first obtaining the appropriate supewisor’s license:

(1) Any otherwise unclassified violation related fo a heating oil tank which causes or poses 51gn1ﬁcant
harm to public health and the environment.

(2) Class Twell:

(a) Failure to submit a corrective action plan (CAP);
Fb}—Pf(}%ﬁg—he&Hﬁg—@H—H}ﬂvb%ﬁeﬁ%%he&Eﬁ}%W%Htﬂi e-provider-license:
(eb) Failing to properly decommission a heating o1l tank

(¢) Failure of a heating oil tank service provider to Ao y maintain nsur

(ed) Performing heating oil tank services

applicable statutes, rules, or permits
not otherwise classified; : ‘

340-012-0095

Hazardous Waste Manageément and Disposal Classification of Violations
{Changes: Adjusts somg violation classifications, including eliminating all Class /Il violations.
Purpose: To reflect program priorities.)

Violations pertaining to the management and disposal of hazardous waste, including universal wastes,
shall be classified as follows:

(1) Class ©ael:

(a) Fatlwre Falling to comply with any term, requirement, or condltlon of a Department or Commission
order;

(b) Fajture Failing to make a complete and accurate hazardous waste determination of a residue as
required by OAR 340-102-0011; i
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(c) Failure of a hazardous waste treatment, storage or disposal (TSD) facility to meet general waste
analysis requirements or to develop and follow a written waste analysis plan;
| (d) OperationineofOperating a TSD facility without first obtaining a permit or without having interim
status as an existing management facilify pursuant to OAR 340-105-0010;
l (e) Acemntlation-Accumulatingef hazardous waste on site for longer than the applicable on -site
accumulation period;
(f) Transporting or offermg for transport hazardous waste for off-site shipment without first preparing a
manifest;
| (g) Accepting for transport hazardous waste sehieh-that is not accompani
manifest;
(h) #ailare-Failing to submit a manifest discrepancy report or exce
(1)()-Failure of 2 TSD facility to meet facility security requirement
(j) Failure of a TSD facility to meet ignitable, reactive, or incompatible haz
requirements;
(k) Mllegally disposaling of hazardous waste,
(1} Faxture-Failing to meet land dispesal restriction no

g complete and accurate

ort when required;

s waste management

on requirements;

’ (m) Hadwre-Failing to manage waste pesticide as requir
(n) Illegal treatment or dilution of a universal waste by a
| (0) Use-Using or offerezing for use; of an
food, fiber or water intended for human ot
(p) Mixing, solidifying, or otherwise dilutin an}f h,
1‘estrictions

'emergency response plan when failure to do so could result in serious harm;

] (z) Storage Storing or sceumulation-accumulatingef hazardous waste in a tank or container that 1s
ieaking or presenting a threat of release;
(az) Generator storage or accumulation of more than 100 containers of hazardous waste without placing
the waste in a storage unit that meets the requirements of OAR 340-102-0034;

‘ (bb) Haikare-Failing to follow hazardous waste, universal waste, or pesticide waste centainer or tank
Jabeling requirements or lacking-ef knowledge of container contents;

(cc) Failure by a generater to mark a hazardous waste container with a required accumulation date or
| failure to document the Jength of time hazardous waste has accumulated on- site;
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(dd) Fathure-Failing to comply with the export requirements for hazardous wastes;

(ee) Vielatton-Violating efanya TSD facility permit, provided that the violation is equivalent to any
Class [ violation set forth in these rules;

(ff) Eathare-Failing to comply with hazardous waste generator annual reporting requlrements Treatment,
Storage, Disposal and Recycling facility annual reporting requirements, or annual registration
information; '

(gg) Fatbere-Failing to properly install or maintain groundwater monitoring wells such that detection of
hazardous waste or hazardous constituents that migrate from the waste management area cannot be
immediately detected;

(hh) fathere-Failing to develop and/or follow an approved groundw pling and analysis plan;
(11) Fadhare-Failing to obtain an EPA Identification Number;
(i) Failure of a large-quantity hazardous waste generator or TSD facility to
organic hazardous waste emissions;

(kk) Fathare Failing to provide access to premises or rec
(1) Fethure-Failing to fully comply with Personnel Txd
(mum) Fatere-Failing to decommission a ground-w.
(nn) Eadture-Failing to keep a container of hazardous w
remove waste;
foe;
fk}we%h{%%wwuﬁe}abﬁhed#m}d&e&fe}d{
NPT WRLC
(00} Failure to place ha7aldous waste in a c
complies with the requiremen

rly control volatile

or incomplete information in a record required .
r TSI facility by Department statute, rule, order

to be kept by a hazard
. or pennit condition,

(rry Failure to mzmedmiel
{ss) Any
hazardg

(”1) Faure
if 1egulrc,d

adequate to allow unobstructed moverment of personnel. fire
protection equipmerits spill e equipment. and decontamination equipment;

[Note: oid b-g are g0;
{¢) Failure to manage uhiversal waste i1 a manner that prevents releases into the environment;
(d) Any otherwise unclassified violation related o the generation, management and disposal of
hazardous waste is a Clags 1T viclation.

All class three violations have been deleted.

TPubhcations: The publication(s) referenced in this rule is available from the agency.]r
Stat, Auth.: QRS 459.995, ORS 466.070 - ORS 466.080, ORS 466.025 & QRS 468.020
Stats. Implemented: ORS 466.635 - ORS 466.680, ORS 406.880 - ORS 466.992 & ORS 468.090 - ORS
468.140
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Hist: DEOQ 1-1982 f & ef 1-28-82: DEQ 22-1984, f & ef 11-8-84: DEQ 9-1986. f. & ef 5-1-86; DEQ
17-1980. 1. & efl 9-18-86; DEQ 22-1988, { & cert. ef. 9-14-88; DFEQ 4-1589. f & cert, ef. 3-14-89;
DEQ 15-1990, f & cert. ef. 3-30-90: DEO 21-1992 f & cert. ef, 8-11-92: DECQ 19-1998. f & cert. ef.
10-12-98: DEQ 6-2001. . 6-18-01, cert. ef. 7-1-0]

340-012-XXX

Drv Cleaner Classification of Violations

(1) Class I:
(a) Placing hazardous waste cenerated at a dry cleaning facility at
appropriately labeled hazardous waste storage container;
(b) Discharging dry cleaning wastewater 1o a sanitary sewer,
the waters of the state;

(c) Failure to have a secondary containment system unde;
requived by OAR 340-124-0040(3) a) and under and
012-0040(3)(ch. :
(d) Failure by persons senerating hazardous wasle at a
month or ]eqs or Who never store onsitr_ miore than _,20( 1

ion other than an

,a7ardous waste to dESTJO‘%L of

: d an the hazardoug waste container;

! u,zht\ in amounts of 220 pounds a
'lrdous waste to Jabel a hazardous

rclcaat.d
(k) Fail

i solvent remaining In the dry ¢leaning machine and selvent containing
340-124-0040{y(h) apd 340-124-0053,
s {rom a déry cleaning machine at a dry store in accordance with OAR

(b) Failure to discoitiect util
340-124-0055:
(c) Failure o comply w
{3(f) and (3){g). ,
{d) Failure to prominently post the Oreron Emersency Response SsytemSystem telephone number so
the number 1s immediatelv available to all employees of the dry cleaning facility:

(e) Failure of a person delivering perchloroethyiene solvent to a dry cleaning facility to use closed
direct-coupled delivery according to QAR 340-124-0040(6) when delivering perchloroethylene dry
cleaning solvent;

(F) Failure of a dry cleaning operator at a dry cleaning facility to have closed direct-coupled delivery for
perchloroethylene according to OAR 34(0-124-0040(6);

{p) Failure to label hazardous waste storage container with the words “hazardous waste:”

‘the containment requirements in QAR 340-1 24—004()(3)(5}, (3yd), (3¥e,
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(h) Failure to immediately clean up a release of a dry cleaning solvent within a confainment system;
(1) Any violation pertaining to the generation, management and disposal of hazardous waste from a dry
cleaning facility which is not otherwise classified in these rules is a Class I violation.

(3) Class I11:

{a) Failure to notify the Department of chanee or ¢losure al a dry cleaning facility or dry store according

to 340- 124 0050

re-Falling to place hazardous waste in a container, tank or containment building or a drip
pad that comphes with the requirements of 40 CFR Partg 365264 and 265,

(gapp) Negligently or wiilfully submitting to the Department false, inaccur,
required by statute, rule, order or permit condition.

r incomplete information

Grqq)3-Negligently or willfully recording false, inaccurate, or ingg ormation in a record
rule, order or permmit condition.
(n) In addition to the above. the following Class [ violat
(A} Placing hazardous waste venerated at a drv clear
appropriately labeled hazardous waste storage containet
(B) Discharpging dry c¢leaning wastewater to a sanitary sewv
waters of the state;
{C) Failing o have a secondary containmé
required by OAR 340-124-0040(3)a) and urde
124-0040(3)(c); ' :
(D) Failure by persons generati
monlh or less or who neve

ras placed in the hazardous waste container;
drv cleaning facility iy amounts of 220 pounds a

f a release of dry cleaning solvent within a containment system;
(ss) Failine to immed lcan up a spill of hazardous waste;

(tt) Any otherwise uncléssified violation related to the generation, management and disposal of
hezardous waste that causes or poses a significant risk of harm to public health or the environment.

(2) Class twoll:
(a) Hatlure-Failing to retain a copy of documentation used to determine whether a residue is a hazardous
waste; 1f required;

(b) Hathere-Failing to maintain aisle space adequate to aliow unobstructed movement of personnel, fire
protection equipment, spill control equipment, and decontamination equipment;

| Noteretdb-o are poucd

(c) Pailure-Failing to manage universal waste in a manner that prevents releases into the environment;
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(d) In addition to the sbove, the following Class II violations apply to entities yegulated under OAR 340-

124

(A Fatling to remove drv cleanine solvent remaining in the dry cleaning machine and solvent-
containing residue in accordance with OAR 340-124-0040(1)(h) and 340-124-0055;

(B) Farling to disconnect utilities from a dry decmmg machine at a dry cleaning store n accordance
with OAR 340-124-0055;

(C) Failing to comply with the containment requirements 113 QAR 340-124-0040(3 (b, 3)(d). (3)(e).
(3D and (3)(g);

() Failure of & dry cleaner; to comply with waste minimization requir

(e} Failure of a dry cleaners to comply with waste minimization repor‘u

465.505(3): -

(f) Failure of a dry cleaner, to immediately report a release of dry

n ORS 465.505(1)(a)-(g);
uwirements in ORS

ent in excess of 1 pound;
rdous waste which is not

otherwise classified.
{3) Class three:
All class three violations have been deleted.

: m the agency.]
66625 & ORS 468.020
ORS 466.992 & ORS 468.090 - ORS

[Publications: The publication(s) referenced in this
Stat. Auth.: ORS 459.995, ORS 466.070 - ORS 466.080,
Stats. Implemented: ORS 466.635 - ORS 4
468.140
Hist.: DEQ 1-1982, f & ef 1-28-82; DEQ

DEQ 15 1990 f &cert e:f
10-12-98;, DEQ 6-2001, f._}_

ent and disposal of polychlorinated biphenyls (PCB) shall be
follows: -‘
(1} Cias
a requirement ( ndition of a Commission or Department Ordér;
(b) Treating or dis s anywhere other than at a permitted PCB disposal facility;
(c) Establishing, consfr c;r operating a PCB disposal facility without a permit;

(d) Failure to provide access to premises or records when required to bystatuteby statute, rule, permit or
order;,

(e) Any otherwise unclassified violation related to the management and disposal of PCBs that causes a
significant harm or poses a risk of harm to public health or the environment.

(2) Class Two:

(a) Violating a condition of a PCB disposal facility permit;
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(b} Any violation related to the management and disposal of PCBs which is not otherwise classified in
these rules. ‘

Stat. Auth.: ORS 459.995, ORS 466.625, ORS 467.030, ORS 468.020 & ORS 468.996

Stats. Implemented: ORS 466.255, ORS 466.265 - ORS 466.270, ORS 466.530 & ORS 466,880 - ORS
466,992 ‘
Hist.: DEQ 22-1988, f. & cert. ef. 9-14-88; DEQ 4-1989, f. & cert. ef. 3-14-89; DEQ 15-1990, I. & cert.
ef. 3-30-90; DEQ 21-1992, f. & cert. ef, 8-11-92; DEQ 19-1998, f. & cert. ef. 10-12-98; DEQ 6-2001, .
6-18-01, cert. ef. 7-1-01

340-012-0105

Used Oil Management Classification of Violations

{Changes: Specifies as Class | violations pertaining to oil rel
to the Department. 4
Purpose: To clarify that spills of used oil will be treated
products. Toimprove integrity of program and provi
community.}

és arid subrr of false information

same level of severit

] hose of other oil
rity and predictability to reguls

ated

environment;

(c) Collecting, proc;ess' ‘
Identification number:

(d) Burning used oil wit
violation of

: il fuel to facility not meeting the definition of an industrial
in proper certification under 40 CFR 179.75;

(g) Burning off-spec
boiler or furnace atx

(h) Storing or managingused oil in a surface impoundment;
(1) Storing used o1l in containers that are leaking or present 4 threat of release;

(J) Failure by a used oil transporter or processor to determine whether the used oil exceeds that
permissible halogen centent for used oil;

(k) Failure to develop and follow a written waste analysis plan when required by law;

(1) Failure by a used-oil processor or transporter to manage used-oil residues as required under 40 CFR
279(10)e);
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(m) Any otherwise unclassified violation related to the management of used o1l which causes significant
harm or poses a risk of harm to public health or the environment;

(n) Failure to provide access to premises or records when required to do se by law, rule, pernmt or order.

(0) Failure by any person having ownership or control over used oil to immediately cleanup spills or
releases or threatened spills or releases;

{p) Failure by a used oil transporter or processor to contain a release of use:

returning them to service;

(s) Negligently or willfully submitting to the Department £
required by statute, rule, order or permit condition. ]

(2) Class Two:

"used o11";

(e) Failure of a used
CFR 279.57;

e container or tartk in which used oil was accumulated on site, when
.01 tanks present, properly labeled with the required words "used oil."

[Publications: The pi
the agency.]

on(s) referred to or incorporated by reference in this rule are available from

Stat. Auth.: ORS 459,995, ORS 468.020, ORS 468.869, ORS 468.870 & ORS 468.996

Stats. Implemented: ORS 459A.580 - ORS 459A.585, ORS 459A.590 & ORS 468.090 - ORS 468.140
Hist.: DEQ 33-1990, f. & cert. ef. 8-15-90; DEQ 21-1992, . & cert. ef. 8-11-92; DEQ 19-1998, f. &
cert, ef. 10-12-98
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340-012-0110

Environmental Cleanup Classification of Violations

{Changes: Specifies as Class [ the violation of submitting false information to the Department and
corrects an erroneous statutory citation.

Purpose. To improve integrity of program and provide clarity and predictability to regulated
community.}

Violations of ORS 465.200 through 465.420 and related rules or orders

faining to environmental
cleanup shall be classified as foliows:

(1) Class One:

(a) Violation of a requirement or condition of 2 Commission ¢

order;

(&) Negligently or wilifully submitting to.4h
required by statute, rule, order or permit

(2) Class Two:
(2) Failure to provide informat;

(b) Any violation relat n or cleanup which is not otherwise classified in

these rules.

Stat. Auth.: ORS 465.2 ORS 465.435 & ORS 468.020

RS 468.140
9, f. & cert. ef. 3-14-89; DEQ 15-1990, f. &cert.
f. 8-11-92; DEQ 19-1998, f. & cert. ef. 10-12-98

Oil and Has
{Changes: Sp

riorities and provide predictability to regulated community.JViolations
es of 0il or hazardous materials regulated in OAR 340-142 will be classified

Furpose: To reflect pj
pertaining to spills or rele:
as follows:

(1) Class One:
(a) Violation of a requirement or condition of a Commission or Department Order;
(b) Failure to provide access to premises or records when required by law, rule, permit or order;

{c) Failure by any person having ownership or control over oil or hazardous materials to immediately
clean up spills or releases;
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(d) Failure to immediate]y notify the Oregon Emergency Response System (OERS) of the type, quantity,
and location of a spill of oil or hazardous material, and corrective and cleanup actions taken and
proposed to be taken if the amount of oil or hazardous material released exceeds the reportable quantity,
or will exceed the reportable quantity within 24 hours.

(e) Failure to immediately manage any spill that has entered or may enter waters of the state;

{f) Any spill or release of o1l or hazardous materials which enters waters of the state;

(g) Failure to identify the existence, source, nature and extent of & hazardg
threatened spill or release;

aterials spill or release, or

(h) Failure to activate alarms, warn people in the immediate are

oil or hazardous material
or notify appropriate local emergency personnel;

(1) Failure to immediately implement a required plan;

(j) Failure to immediately correct the cause of the spillior release;

(k) Use of chemicals to disperse, coagulate or otherwiseireat a spi ‘release of oil or hazardous

material spills without prior Department approval,

(n) Negligently or willful
required by statute, rul

disposal or recycling; or

minated materials resulting from control, treatment and cleanup

nd detailed written report to the Department of a spill of o1l or
erson is responsible that describes all aspects of the spill and steps

taken to prevent a re

{b) Failure to use the required sampling procedures and analytical testing protocols for oil and hazardous
materials spills or releases;

* (c) Failure of a responsible party to coordinate with the Department during the emergency response to a
spill after being notified of the Department's jurisdiction; '

(d) Failure to immediately report spills or releases within containment areas when reportable quantities
are exceeded and exemptions are not met under OAR 340-142-0040; or
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- (e) Any violation related to the spill or release of 0il or hazardous materials which is not otherwise
classified in these rules.

(3) Class three

(a) Failure to provide maintenance and inspections records of the storage and transfer facilities to the
Department upon request; or

{b) Failure of vessel owners or operators to make maintenance and inspection records, and o1] transfer '
procedures available to the Department upon request. ‘

Stat, Auth.: ORS 466.625 & ORS 468.020

Stats. Implemented: ORS 466.635 - ORS 466.680, 466.992, & X RS 468.140

Hist.: DEQ 18-1986, f. & ef. 9-18-86; DEQ 22-1988, f. &
14-89: DEQ 15-1990, f. & cert. ef. 3-30-90; DEQ 21-19
cert. ef. 3-14-94; DBQ 19-1998, f. & cert. ef. 10-12

89, f. & cert. ef 3-
4-1094, f &

& cert. ef. 8-11-92;

340-012-0120

Contingency Planning Classification of Yiolations

{Changes. Shifts violations from Spills sec
Purpose To reflect program priorities and

(1) Class One:
. (a) Violation of a TeqU J

(b) Failure to immediatel
contingency plan.

e by a covered vessel without an approved or conditionally approved
response contingency plan or purchased coverage under an umbrella

(f) Entry into the wa state by any covered vessel after the Deﬁartment has denied such entry;

(q) Failure to maintain eq:uipment, personnel and training at levels described in an approved or
cenditionally approved oil spill prevention and emergency response contingency plar;

(h) Negligently or willfully submitting to the Department false, inaccurate, or incomplete information
required by statute, rule, order or permit condition.

(1) Failure to establish and maintain financial assurance as required by statute, rule or order; or

(1) Failure by the owner or operator of an oil terminal facility, or covered vessel, to take all appropnate
measures to prevent spills or overfilling during transfer of petrolenm or hazardous material products.
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(2) Class Two

(a) Failure to pay the annual fee for all offshore and onshore facilities required to devélop oil spill
prevention and emergency response plans;

(b) Failure to pay the per trip fee for all regulated vessels or barges within thirty (30) days of conclusion
of each trip;

(c) Failure by any onshore or offshore facility or covered vessel to submit
emergency response contingency plan to the Department at least 90 calend
operations in Oregon;,

il spill prevention and
days before beginning

(d) Failure, 1n the event of a spill, to have prepared and have avai
document summarizing key notificaticn and action elements
plan;

site a 31mp11fied ﬁeld

(e} Failure by a plan holder to submit and implement e
contingency plan that has received conditional appr
calendar days of conditional approval,

contingency plan for re-approvai at least &
vessel or facility contingency plan;

(g) Failure to obtain Department approval of 1
materials, or materials contaminated wﬂh oil o
TESPONSE; OF '

ire.0f a vessel owne
resavailable to the tment upon request;

(d) Failure to have the
conspicuous and acces

d vessel field document available to all appropriate personnel in a
location,

(e) Failure to notify the Department within 24 hours of any significant changes that could affect
implementation of a required vessel or facility contingency plan; or

(f) Failure to distribute amended page(s) of the plan changes to the Department within thirty (30)
calendar days of the amendment.

Stat. Auth.: ORS 468B,350
Stats. Implemented: ORS 468B.345
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340-012-0125

Ballast Water Management Classification of Violations

{Changes. Adds new program viclations.

Purpose: To implement ballast water management requirements added by statute in last legisiative
session.) ' ‘

Violations pertaining ballast water management shall be classified as folle
(1) Class One:

(a) Violation of a Commission or Department Order;

(b) Failure to provide access to premises or records when{ e

by law, rule;® it or order;

(¢) Unauthornized discharging of ballast water;

(d) Negligently or wilifully submitting to the Departme
required by statute, rule, order or permit condition.

(2) Class Two

(a) Failure to report ballast water managerr informati ) ‘epartment at least 24 hours before
entering the waters of this State; Kl

{Changes: Provide selected magnitude exists but there is not sufficient information
reasonably available't Department to determine the application of that selected magnitude, the
general magnitude fin will apply. Provides that magnitude will be minor if violation had no more
than de minimis potential for or actual adverse impact on the environment. Clarifies that Department
must consider information that is reasonably available, not all applicable information.

Purpose: To resoive current interpretation issue in cases where evidence does not support finding of
an ctherwise applicable selected magnitude — issue. do general magnitudes then apply, or must
Departrment drop formal enforcement because it cannot prove which selected magnitude applies. Also
provides more flexibility to make a finding of minor magnitude }

(1)For each civil penalty assessed, the magnitude wili be moderate, unless:
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(a) A selected magnitude exists under 340-012-0135 and information is reasonably available to the
Department to detenmine the application of that selected magmitude; or

(b) The Departiment determines, using information reasonably available to the Department, that the
magnitude should be major under section (2) or minor under section (3).

(2) The magnitude of the violation shatlwill be major if the Department finds that the violation had a
significant adverse impact on the environment, or posed a significant threat to public health. In making
a determination of major magnitude, the Department shall-will consider all.téasonably available
information, including such factors as: the degree of deviation from sta nd from the-Cemmission
ard-Department rules, standards, permits or orders, concentration, vo ercentage, duration,
toxicity, and the extent of the effects of the violation. In making
consider any single factor to be conclusive for the purpose of ma

magnitude, the Department shal-will consider all re
such factors as: The degree of deviation from the &

340-012-0135

Selected Magnitude Categori

Purpose: To providéimor

by 20 percent o
percent opaciiy an

(#:C) Minor - Opacﬂy wrements that exceed the applicable limitation by less than 20 percent
opacity exdess(le., o1 eater than 20 pement opacity but less than 40 percent opacity when the standard is

20 percent opacity).

(b) Operational limitations or process standards:

(tA) Major - Greater than 1.5 times any applicable limitation;
(#8) Moderate - From 1.3 up to and including 1.5 times any applicable limitation;

(i2C) Minor - Less than 1.3 times any applicable limitation.
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(¢) Criteria emission limitations:
(ZA) Major:

(#d) Exceeding the annual emission limitation as established by fwennit, rule or order by more than the
annual significant emission rate (SER);

(Bii) Exceeding the monthly emission limitation as estabhished by permit, rule or order by more than ten
percent of the annual SER;

(€lii) Exceeding the daily emission limitation as established by permit,
percent of the annual SER;

or order by more than 0.5

{(Biv) Exceeding the hourly emission limitation as established b rder by more than 0.1

percent of the annual SER.
(11B) Moderate:

(Al) Bxceeding the annual emission limitation as est

_ m 50 percent
up to and including 100 percent of the annual SER;

(Bi1) Exceeding the monthly emission lim ahon as establish
up to and including ten percent of the ann R

ermit, rule or order by five percent

(Giii) Exceeding the daily emission limitatio
to and including 0.50 percent of the annual S

percent of the annu
(d) Asbestos violations:

(1A) Major - More than 260 linear feet or more than 160.square feet of asbestos-containing material
removed or disturbed; , '

(#tB) Moderate - From 40 linear feet up to and including 260 linear feet or from 80 square feet up to and
inctuding 160 square feet of asbestos-containing mmaterial removed or disturbed,

(#:C) Minor - Less than 40 linear feet or 80 square feet of asbestos containing material removed -or
disturbed;
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(3D} The magnitude of the asbestos violation may be increased by one level if the matenal was
comprised of five percent or more meore-than-ten-percent-ashestosor-it ma-be-docreased-brvone tevelsf

5 ) The-sraenitue

imvelyved the manter inowhiel the ACM was rene

(e) Open burming violations:

(3A) Major - Initiating or allowing the initiation of open buming cf m
material other than mater 1als ]zqicd in OAR ?40 264-0 ()O{?) or o
materials that ¢ rohrbited - :

0060(3) or the open bummu of more ﬂmn 15 tues

(#B) Moderate - Initiating or allowing the initiation of op
free-ten cubic yards of any material other than materic
one cubic yards up to and including ten-five cubic y.
epen-burned-amywheretn-the-State-bylisted in OAR 3

and 15 fires;

(1:C) Minor - Imitiating or allowing the ifi
material or of less than five-one cubic yar

ﬁiﬁel%ﬁ tertockin: Eh-pe
ruclk-tiresshall be-deem:

committed by comm pair facilities shat-arcbe major magnitude,

{2) Magnitudes for select violations pertaining to Water Quality are determined as follows:
(a) Violating wastewater discharge limitations:
(1A) Major:

{(#d) Discharging wastewater that exceeds any applicable range for flow rate, concentration limitation, or
mass limitation, except for toxics, pH, and bacteria, by more than 30 percent of that rate or limitation.
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(B11) Discharging wastewater that exceed any applicable concentration limitation or mass load
limitations for toxics by more than 10 percent of that rate or limitation.

(Giii) Discharging wastewater having a pH of more than 1.5 above or below any applicable pH range.

(Piv) Discharging wastewater that exceeds the effluent hmztatlon by more than 1,000 bacteria per 100
milliliters (bact./100 mls).

(Ev) Discharging wastewater when the source is failing to achieve the app i
than 10 percent of that rate.

le removal rate by more

(3v1) Any violation of reuse or biosolids requirements or permit cond that results in a risk to public

health-hazard,

(#B) Moderate:

(A1) Discharging wastewater that exceeds any applical
mass limitation, except for toxics, pH, and bacteria, by &
limitation.

(Bi1) Discharging wastewater that exceeds
limitations for toxics by from 5 percent to -

(Ciii) Discharging w rhaving a pH of less than 0.5 above or below any applicable pH range.
(P1v) Discharging Was{eWater that exceeds the effluent limitation by less than 100 bact./100 mils.

(Ev) Discharging wastewater when the source is failing to achieve any applicable removal rate by less
than 5 percent of that rate.

(b) Violating numeric water quality staﬁdards:
(1A) Major

(A1) Reducing or increasing any criteria by 25 percent or more of the standard except for toxics, pH, and
furbidity.
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(Bi1) Increasing toxics by any amount by more than 100 percent of the acute standard or by 100 percent
or more of the chronic standard.

(€iu) Reducing or increasing pH by 1.0 pH unit or more from the standard.

(B1v) Increasing turbidity by 50 nephelometric turbidity units (NTU) or more over the standard.
(#B) Moderate

(Ad) Reducing or increasing any criteria by more than 10 percent but less,thar
standard, except for toxics, pH, and turbidity.

5 percent of the -

(Bi1) Increasing toxics by more than 10 percent but less than 100 p: “the chronic standard.
(Ci11) Reducing or increasing pH by more than 0.5 pH unit b
(B1v) Increasing turbidity by more than 20 NTU but 1(—.1 e
(#:C) Minor: _

(A1) Reducing or increasing any criteria by 10 percent
turbidity;

(Bii) Increasing toxics by 10 percent or 1

the state, violating a narrative water quality standard, or dlschargmg
ithout a permit authorizing such discharge-:

(A1) The dilution of th arge was-is less than one, when calculated as follows: D = ((Qg + Q; J/4Y
(1, where Qg 158 the receiving stream flow and Qg is the qusantity of the incident;

(Bii) The quantity (Qy) of the discharge was greater than one million186;006-ef-gallons per day (MGD);
(&iii) The duration of the discharge was longer-more than 5 days;

(P1v) The resulting water quality from the discharge is as follows:
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~ exceeded.

(1)) For discharges of toxics: Cs/D is greater than Cacye, where Cs is the concentration of the discharge
“or spill, D is the dilution of the discharge as detenmined under subsection (i) above, and Cacue 15 the
concentration for acute toxicity (as defined by the applicable water quality standard).

(H1]) For discharges affecting temperature, the discharge exceeded the incipient lethal temperature for
salmonids of 77° F.

(HIID) For BODs discharges: Cpop.s/D is more than 10.00 where C pop.s is the BODs concentration of
the discharge or spill and D is the duration of the discharge as determined under section 1ii above;

{(Ey) Any violation of reuse or biosolids requirements or permit condit
health hazard; or

‘that result in a risk to public

(Evi} Any violation that results in a documented fish or wildli

(1B) Moderate: The magmtude shal-beis moderate if ong

(#1) The dilution of the discharge (D) was-is greater the
calculated as follows: D = ((Qgr + Q; }/4)/ Qr, where Qp=:
quantity of the incident.

(Bii) The quantity (Q)) of the discharge w:
gallons per day.

(#C) Minor
(A1) The dilution of

is water-quality limited (listed on the most current 303(d) list) and
cely aggravate the water quality problem for which the water body is

listed; or

(Bii) Will likely depre; levels or increase turbidity and/or sedimentation in a-stream in which
salmonids are rearing orsspawning; or

{(Ciii) Will increase bacteria levels in shell-fish growing waters or bebween-during the period June |
through September 30.

(3) Magnitudes for select violations pertaining to Hazardous Waste may be determined as follows:
(a) Fatlure to make a hazardous waste determination:

(1) Magor - Failure to make the determination on five or more waste streams;
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(11) Moderate - Failure to make the determination on three or four waste streams;
(ii1) Minor - Failure to make the determination on one or two waste streams;

{1v) The magnitude of the violation may be increased by one level, if more than 1,000 galions of
hazardous waste i1s involved in the violation;

(v) The magnitude of the violation may be decreased by one level, if less than 250 gallons of hazardous
waste 18 involved in the violation.

(b) Hazardous Waste disposal violations:

(1) Major - Disposal of more than 150 gallons of hazardous waste disposal of more than three
galions of acutely hazardous waste, or the disposal of any amount:of hazardo waste or acutely
hazardous waste that has a.substantial impact on the local environment into which. it was placed,

(1i) Moderate - Disposal of 50 to 150 gallons of hazard
of acutely hazardous waste;

waste, or the disposal o e.to three gallons

(i11) Minor - Disposal of less than 50 galions of hazardéusw
of acutely hazardous waste when the v101at10n had no pote _
actual adverse impact on the environmer
Teceptors.

he disposal of less than one gallon.
or had no more than de minimis
ublic health, or other environmental.

violation;

(1) Moderate - Failuret
gallons of hazardous was
violation;

(i1} Moderate - If the vo e of material disposed of is between 40 and 400 cubic yards;

(111) Minor - If the volume of materials disposed of is less than 40 cubic yards;

{(1v) The magnitude of the violation may be raised by one magnitude if the material disposed of was
either in the floodplain of waters of the state or within 100 feet of waters of the state.

(b) Failing to accurate}y report the amount of solid waste received.

(1) Major - If the amount of solid waste is underreported by more than 15 percent of the amount
received,;
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(i1) Moderate - If the amount of solid waste is underreported by from 5 percent to 15 percent of the
amount recelved,

(i1i) Minor - If the amount of solid waste 1s underreported by less than 5 percent of the amount received.

(5) Magnitudes for select violations pertaining to spills of oil or hazardous matenals may be adjusted as
follows:

(a) Failure to clean up spills involving the following quantities spilled to land and not threatening waters
of the State.

(1) Major — Greater than 10 times the reportable quantity (RQ).
(i1) Moderate — From the RQ to 10 times the RQ.
(i) Minor — Less than the RQ.

{b) Overdue Notification violations,

of 10-1249"8
340-012-0140 -
Determination of Bas

[Comment: This matrix approach is one attempt at trying to address equity in specific deterrence
based on “who” the violator is. In reviewing this, remember that there will be enforcement
guidance prior to formal enforcement that will clearly identify who gets TA or another
opportunity to comply before going to enforcement In addition, there is a new section on
Department discretion to raise violators up to a higher matrix (see 340-012-0160); and the
consideration of ability to pay is still available.]

{Changes. Adds a new mid-range ($7,500) penalty matrix; provides additional differentialion of
violations to be assigned to different matrices.
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Purpose: To more precisely tailor civil penalty amount to achieve deterrence, consistency and
equity }(1) The Base Penalty or BP is determined by locating the type, class and magnitude of the
viclation in the matrices set forth in this section.

(2) $10,000 Penalty Matrix.
{a) The $10,000 penalty matrix applies to the following:

(A) Any violation related to air quality statutes, rules, permits or orders committed by a person that has
or should have a Title V, NSR or PSD permit.

(B) Open burning violations as follows:

(1) All open burning conducted by a permitted industrial facility:™

municipal or private ufility wastewater
n 5 million gallons per day; o

on that hag or
} Or more:

vevetable processing, it processing industry as delined in OAR 340-045-0075(7)(5)(B) or for a
major mining operation as defined in QAR 3409-045-0075(7(bY(L), o

(G3) Any violation related to underground storage tanks statutes, rles, permits or orders..

(H) Any violation related to hazardous waste statutes, rules, jjermits or orders committed by a person
that the Department determines to have been a large quantity generator at the time of the violation,

{I) Any violation related to hazardous waste statutes, rules, permits or orders committed by a person
that has or should have a treatment, storage or disposal facility permit.

(1) Any violation related to oil and hazardous material spill and release statutes, rules, or orders.
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(K) Any viclation related to polychlorinated biphenyls management and disposal statutes.
(L) Any violation of ORS Chapter 465 or environmental cleanup rules or orders.

(M) Any violation of ORS Chapler 459 or any violation related to solid waste statutes, rules, permits, or
orders committed by:

(1) A person that has or should have a solid waste disposal permit;

(11) A municipality, county or metropolitan service district with a populatigngreater than 25,000, as

determined by the most recent national census.

(N) Any negligent or willful submission of false, inaccurate or inc formation to the

N 68A or 4688, or any rule
68 or 4688,

eed $20,000
dollars for each violation. [See ORS 468.0140] The ai
values contained in the $10,000 penalty matrix in sect
contained in OAR 340-012-0045.

(b) The $10,000 penalty matrix values ar¢
(A) Class It

(1) Major -- $8000;

(11) Moderate -~ $6000;
(i) Miner -- $3000.
(B) Class II:

(C) Class Il
(i) Major - $100
(ii) Moderate -- $750;
(1) Minor -- $500.

(c) Except for penalties under section (O), no civil penalty assessed pursuant to the $10,000 penalty
matrix may be less than $500 or more than $10,000 for each day of each violation.

(3) §7,500 Penalty Matrix [this matrix is new]

(a) The $7,500 penalty matrix applies to the following:
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(A) Any violation related to air quality statutes, rules, permits or orders committed by a person that has
or should have an ACDP permit, exciuding NSR and PSD permits.

(B) Vehicle Inspection Program violations committed by a person other than an auto repair facility.

(C) Any violation related to ORS-164.785-and watergualitystatutes—rules, permits or orders issued or

promul ated Dursuam to ORS 468 or ORS 468B byv:rexeept these-viokattons-specified-under-sections

(1) A person that has or should have an NateonatRollutest-Discharse B
permit or a WaterPolutonCeontrel Haethty {WPCF) permit for a mu
treatment facility with a permitted flow of sreater more than or equ
million, gallons per day; or

fon-Nystesr (NPDES)
pal or private utility wastewater
miliion, but less than S

{i1) A person that has or should have a minor industrial sou

(1i1) A person that has or should have an NPDES storm:
tefor construction sites of greater than one acre, bu

{iv]) A person that has or should have an MS4 NPDES <
of less than 100000 but more than 10.000; 0T,

(v) A person that has or should have a W.
defined 11 OAR 340-045-0075(7H5)YM).

orders commutted by

(i) a person that has or

ous waste management statutes, rules, permits or orders committed
ines to have been a small quantity generator at the time of the

(1) Major —§7,5007
(ii) Moderate - $5,000
(i11) Minor -- $2,000.
(B) Class 1L

(1) Major -- $5,000;
(i1) Moderate -- $2,000;
(ii1) Minor -- $750.
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(C) Class IIT

1) Major -- $750;
(i) Moderate -- $500
(iii) Minor -- $200.

(c) Except for penalties under subsection (Q), Nno 01\111 penalty assessed pursuant to the $7,500 penalty
matrix may be less than $200—Thetotal-eivil pens texesedor more than
$10,000 for each day of each viclation.

(4) $2,500 Penalty Matrix.
(a) The $2,500 penalty matrix applies to the following:

(A) Any violation related to air quality statutes, rules,
specifically listed under another penalty matrix unde

(B) Any violation of open burning requirements at a 1¢
gecupani, involving more than 235 cubic vards of any mafe
or more than 15 tires;

L_lAny Vlolatlon reiated to Q

(1) A person that is a conditionally exempt generator if the violation(s) committed do not impact the
person’s generator status;

(i1} Any person not specifically listed under this or another penalty matrix underthis rule.

(PE) Any violation of ORS Chapter 459 or any violation related to solid waste statutes, rules, permits,
or orders commitied by:

(1) A municipality with a population less than 5,000, as determined by the most recent national census;
or
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(i1) Any person not specifically listed under another penalty matrix under this rule.
{b) The values for the §2,500 penalty matrix are as follows:

{A) Class It

(i) Major -- $2500,

(1) Moderate -- $1500;

(ii1) Minor -- $750.
(B) Class 1L

(i) Major -- $1500;
(i1) Moderate -- $750;
(i11) Minor -~ $500.
(C) Class 1II:

(i) Major -- $500;

(11) Moderate -~ $200;

(iii) Minor -- $100.

p‘enalt-y assessed pursuant to the $2,500 penalty
fab-civilbpenalty mav-netexeeced $10,000 for

(c) Except for penalties un

(D) Any violation of feg ents for dry cleaning féoilities.

(E) Any violation of laws., rules or orders relating to rigid plastic containers; except for violation of the
labeling requirements under OAR 459A.675 through 459A.685 and for nigid pesticide containers under
OAR 340-109-0020 which are subject to the $2,500 matrix set forth in section (4) of this mle.

(G) Failure of a city, county or metropolitan service district of failing to provide the opportunity to
recycle as required by law.

(H) Any violation of ORS Chapter 467 or any violation related to noise control rules or orders.
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(1) Any viclation of laws, Tules, orders or permits relating to woodstoves, except violations relating to
the saie of new woodstoves.

(T) Any violation of ORS 468B.485 and rules adopted thereunder relatmg to the financial assurance
requirements for ships transporting hazardous materials or oil.

(b) The values for the $1,000 penalty matrix are as follows:

(A) Class I

(1) Major -- $1000,
(ii) Moderate - $750;
(1i1) Minor -- $500.
(B) Class IT:

(1) Major -- §750;

(i1) Moderate -- $500;
(iii) Minor -- $250.
(C) Class III:

(1) Major -- $250;

(i1) Moderate -~ $150;
(i1i) Minor -- $50.

(c) No civil penalty asse

x may be less than $50 or more than $1,000 for
each day of :

459A.655, ORS 459A.660, ORS 459A.685 & ORS 468.035
DEQ 15-1990, f. & cert. ef. 3-30-90; DEQ 33-1990, {. & cert.
. ef."8:11-92; DEQ 4-1994, f. & cert. ef. 3-14-94; DEQ 9-1996, {. &
& cert. ef, 10-12- 98; DEQ 6-2001, f. 6-18-01, cert. ef. 7-1-01

cert, ef. 7-10 DEQ 19-199

340-012-0145

Determination of Ag

{Changes: Provides thatif respondent’s prior enforcement history results in aggravation of civil penally,
respondent’s history of corfecting prior violations cannot completely negate that aggravation unless the
Respondent took extraordinary efforts to correct or minimize the impacts of the prior violations.
Increases penalty in relation to number of days of violation. Proposes two options for the mental state
factor, Provides that respondent will receive more credit for cooperativeness if Respondent acts
immediately upon notification or knowledge of the violation, less credit if Respondent does not act for
30 or more days following knowledge of the violation.

rating or Mitigating Factors

Purpose: To more precisely tailor civil penally amount to achieve deterrence, consistency and
equity }(1) Each of the aggravating or mitigating factors is determined according to the procedures listed
below and then applied to the total civil penalty formula as presented in OAR 340-012-045(2).
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(2) "P" 1s whether the Respondent has any prior significant actions. A violation is deemed to have
become a Prior Significant Action on the date the first Formal Enforcement Action in which it is cited
was Initiated. The values for "P" and the finding wihHehthat supports each are as follows: .

(A) 0 1f no prior significant actions or there is insufficient information on which to base a finding;
(B) 1 if the prior significant action is one Class II vielation or two Class 111 violations;

(C) 2 if the prior significant action(s) is one Class fo¥] or equivalent violati

(11) 4 if the prior significa
action.

minimize the effects of the prior significant actions. If “P” is a positive number, the sum of the “P” and
“H” values may not be less than 1 unless the Respondent took extraordinary efforts to correct or

minimize the effects of the prior significant actions. The values for "H" and the finding that supports
each are as follows:

(A) -2 1f Respondent took all feasible steps to correct or minimize the majority of all prior significant
actions;

(B) 0 1f there is no prior history or if there is insufficient information on which to base a finding of -2.
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(4) "O" 1s whether the violation was repeated or ongoing. The values for "0" and the finding that
supports each are as follows:

(A) 0 if the viclation existed for one day or iess and did not recur on the same day, or if there is
insufficient information on which to base a finding;

(B) 2 if the violation existed for more than one day and ﬁp to six days or recurred on the same day;

(C) 3 if the violation existed for one week up to and including four weeks;

(D) 4 if the violation existed for more than four weeks.

(E) The Department may, at its discretion, assess penalties for eac.

[Two options for mental state follow. The first one iise e language
in the current Division 12. The second option is an effort 1o.ali ental state factor with the actual
kind of proof we have in these cases.]

Option 1:

(5)(D) herein;
(B) 2 if negligent or intenti
(C) 6 if grossly negli
(D) 10 if flagrant.

(C) 4 if Respondent
such conduct

e conduct and had constructive knowledge (should have known) that
ation. Constructive knowledge include when Respondent has a

(D) 6 if Respondent committed the conduct and had actual knowledge that such conduct would be a
violation. Actual knowledge includes receipt of a previous NON-LOD for the same violation or
some other actial knowledge that the Department can prove.

(E) 10 if a Respondent committed the conduct and did so with a blatant disregard for the law.

(6) "C" is the Respondent's cooperativeness in correcting the current violation. The values for "C" and
the finding that supports each are as follows:
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l (A) -2 if Respondent was cooperative by; immediately upon notification or knowledge of the violation,
taking reasonable efforts to correct a violation, reasonable affirmative efforts to minimize the effects of
the violation, or extraordinary efforts to ensure the violation would not be repeated;

(B) -1 if Respondent was cooperative by, more than 30 days after notification or knowledge of the
viclation taking reascnable efforts to correct the vielation or reasonable affirmative efforts to minimize

the effects of the violation, or over time took extraordinary efforts to ensure the violation would not be
repeated.

(i1) 0 if there is insufficient information to make a finding or if the violat
vioiation could not be corrected,

the effects of the

(iii) 2 1f Respondent was uncooperative by not taking reasonable trect the viclation or

minimize the effects of the violation.

340-012-0150

Determination of Economic Benefit

{Changes: Provides that econornic benefit. vwil be cafculare

g the EPA’s BEN model (use of the
model is no longer a’:scretfonary Cleans:

it that the Respondent gained
sing the U.S. Env1r0mnenta1

benefit gaine
violations.

aiculate the economic benefit when the economic benefit is de muinimis or

when there 1s 1nsufﬁc1e ormation on which to make a reasonable estimate under this rule.

(4) The Department may assess the calculated economic benefit whether or not it assesses any other .
portion of the civi] penalty formula in OAR 340-012-0045.

{5) The Department’s calculation of economic benefit may not cause the civil penalty for a violation to
exceed the maximum civil penalty aliowed by rule or statute. However, when a violation has extended
over more than one day, the Department may treat the violation as extending over at least as many days
of violation as necessary to recover the economic benefit calculation. When the purpose of treating a
viclation as extending over more than one day is to recover the economic benefit calculation, the
Department has the discretion not to impose the other portion of the civil penalty for more than one day.
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340-012-0155
Additional Civil Penalties [This section may need to be worked into the matrices section or otherwise
clarified to make more sense.]

{Changes: Adds civil penalty amount to be assessed for failure to pay UST fee. Removes obsolete
sections.

Purpose: To implement new statutory requirements. JIn addition to any other penalty provided by law,
the following violations are subject to the civil penalties specified below:

(1} Any person who willfully or negligently causes or permits the di
will incur a civil penalty commensurate with the amount of damage
. shalbwill be determined by the Director with the advice of the Di
Fish and Wildlife._ In determining the amount of the penalty
the violation, the previous record of the violator in comply1
468B.460, and such other considerations the Director

(2) Until December 31, 2005, whenever an under‘gfouﬁﬁ
466.785 or 466.795, the Director may issug a civil penalty t
owing. [See ORS 466.994]

arge of oil to state waters shall
. The amount of the penalty
Oregon Department of

-of $500.

dy or control of a hazardous waste or a substance
nat it 1s not discarded, useless or unwanted shall
in this section for the destruction, due to
stance, of any of the following wildlife that

(e) Each game bird other:than wild turkey, $10;

(f) Each wild turkey, $50;

(g) Each game fish other than salmon or steelhead trout, $5;
(h) Each salmon or steelhead trout, $125;

(i) Each fur-bearing mammal other than bobcat or fisher, $50;

1 (3) Each bobcat or fisher, $350;
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(k) Hach specimen of any wildlife species whose survival 1s specified by the wildlife laws or the laws of
the United States as threatened or endangered, $500; '

(1) Each specimen of any wildlife species otherwise protected by the wildlife laws or the laws of the
United States, but not otherwise referred to in this section, $25.

Stat. Auth.: ORS 459.995, ORS 466, ORS 467, ORS 468.020 & ORS 468.996 :
Stats. Implemented: ORS 466.210, ORS 466.880 - ORS 466.895, ORS 468 996 ORS 468A.990, ORS
408A.992, ORS 468B.220 & ORS 468B.450

Hist.: DEQ 15-1990, f. & cert. ef. 3-30-90; DEQ 21-1992, f, & cert. ef. §
ef. 7-21-00

92; DEQ 9-2000, f. & cert.

340-0012-0160

Director Discretion Regarding Penalty Assessment
{Changes: Allows Director to increase the penalty ma
deterrence.

Purpose: To increase deterrence and equity.}

recklessly violates any provisions of ORS 164.785, 459.20 420, 459.705 — 459.790, ORS

B ‘or order of the commission adopted
ORS Chapters 465, 466, 467, 468,
468A, or 4688, that results in or creates the fmmine i xtreme hazard to the public
health or that causes extensive damage to the'epvi 1

follows: :

enalty matrix based on a determination that doing so will
ndent Factors that may be taken into consideration include the

is discretion and the Respondent comm1ts future violations of Oregon ]
ty for the subsequent similar viclations will automatically start at the

base penalty_
envircnmental

(3) In determining a‘@ivil:pénalty, the Director may reduce any penaity by any amount the Director
deems appropriate when the person has voluntarily disclosed the violation to the Department. In
deciding whether a violation has been voluntar ily disclosed, the Director may take into account any
conditions the Director deems appropriate, including whether the violation was:

(a) Discovered through an environmental auditing program or a systematic compliance program,;
(b) Voluntarily discovered;
(c) Promptly disclosed;

(d) Discovered and disclosed independently of any government or a third party activity or investigation,
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(e) Corrected and remedied;

(f) Prevented from recurrence;

(g) Not repeated,;

(h) Not the cause of significant harm to human health or the environment; and

(1) Disclosed and corrected in a cooperative manner.

340-0012-0162
Inability to Pay the Penalty

{Changés.‘ New Section, but moved from old areas. N

(1) After a penalty is assessed, the Department may red
inability to pay the full penalty amount. If the Respond;
has the responsibility of providing to the Department
regarding Respondent's inability to pay the full penal

1y penalty based on'fl
ks to reduce the pen

, the first option should be to place
-balance for any delayed payments.

(a) When the Respondent is currently unabje to pay the fu
the Respondent on a payment schedule w
The Department may reduce the penalty or
long-term payment schedule.

(b} In determining the Resp
Environmental Protection, Ager
the full civil penalty a
the name of the versi

¢ a Respondent's ability {0 pay
ondent the Department will provide Respondent
any reasonable request for information about

y-dmpose a penalty that may result in a Respondent
situations where the violation is intentional or

, ORS 454.645, ORS 459.376, ORS 459.995, ORS 465.900, ORS
895, ORS 468.090 - ORS 468.140, ORS 468.992, ORS 468A.990,

20 & ORS 468B.450

-25-74; DEQ 22-1984, f. & ef. 11-8-84; DEQ 22-1988, f. & cert. ef. 9- 14—
88; DEQ 4-1989, f. & cerl. ef. 3-14-89; DEQ 15-1990, . & cert. ef. 3-30-90; DEQ 21-1992, f. & cert. ef.
8-11-92, DEQ 4-1994, f. & cert. ef. 3-14-94; DEQ 19-1998, f. & cert. ef. 10-12-98 :

[Will be covered in Division 11]
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340-012-0165

Stipulated Penalties
{Changes: No substantive changes.}

Nothing in OAR Chapter 340, Division 12 shall-affects the ability of the Commission or Director to
include stipulated penalties in a Mutual Agreement and Order, Consent Order, Consent Decree or any
other order or agreement issued under QRS Chapters 183, 454, 459, 465, 466, 467, 408, 468A, or 468B.

Stat. Auth.: ORS 454.625, ORS 459.995, ORS 468.020 & ORS 468.99
Stats. Implemented: ORS 183.090 & ORS 183415

Hist.: DEQ 4-1989, f. & cert. ef. 3-14-89; DEQ 15-1990, f. & cert
ef. 8-11-92; DEQ 19-1998, f. & cert. ef. 10-12-98

90; DEQ 21-1992, f. & cert.

340-012-0170

Compromise or Settlement of Civil Penalty by De
{Changes: No substantive changes.}

(1) Any time after service of the formal enforcement a !
any unpaid civil penalty at any amount that the Departmen dppropriate. Any cempromise or
settlement executed by the Department Ordér ghah-beis final

(2) In determining whether 2 penalty shou
account the following;

(¢) Whether Responde

maintain ¢ i

Stat. Auth.: ORS 459.995,0ORS 466, ORS 467, ORS 468.020 & ORS 468.996

Stats. Implemented: ORS'183.090 & ORS 183.415

Hist.: DEQ 78, f. 9-6-74, ef. 9-25-74; DEQ 22-1984, f. & ef. 11-8-84; DEQ 22-1988, f. & cert. ef. 9-14-
88; Renumbered from 340-12-075; DEQ 4-1989, f. & cert. ef. 3-14-89; DEQ 15-1990, f. & cert. ef. 3-
30-90; DEQ 21-1992, f. & cert. ef. 8-11-92
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May 8-9, 2003 EQC Meeting

State of Oregon

Department of Environmental Quality Memorandum
To: Environmental Quality Commission . Date: May 7, 2003
From: Stephanie Hallock, Director
Subject: Director’s Dialogue

Budget Update

The 2003 legislative session has been dominated by Oregon’s budget situation. Shortly after the
session began (and the failure of Measure 28 in January), the Legislature balanced the 2001-03
budget through "Special Session 6." In April, the Co-Chairs of the Legislative Ways & Means
Committee and the Governor both released revised budget proposals for 2003-05, which set the
stage for budget negotiations that will begin in May and continue into July.

Both the Co-Chairs’” and the Governor’s 2003-05 budget proposals include moderate additional cuts
to DEQ’s General Fund. Attachment A provides a comparison of the two proposals. The Co-
Chairs’ budget proposes to roll the Special Session 6 cuts for 2001-03 into 2003-05. These cuts
total $3.87 million in General Fund for Environmental Partnerships for Oregon Communities,
hazardous waste business assistance, environmental cleanup guidance, air quality business
assistance, DEQ support to the Lower Columbia River Estuary Project, debt service for Clean
Water State Revolving Fund (SRF) bonds, and “bridge™ space for the overcrowded DEQ laboratory.
The Co-Chairs’ budget also proposes to shift $3.83 million for TMDLSs and completion of the
Willamette River TMDL from General Fund to Ballot Measure 66 “capital funds,” and funding for
Oregon Plan biomonitoring onto federal Pacific Coast Salmon Recovery funds. We consider the
TMDL fund shift to be a cut, because we have been advised that using Measures 66 capital funds
for this type of ongoing program work would be illegal. Finally, the Co-Chairs’ budget adds back
funding for Community Solutions Team; however, we are not sure whether CST will survive final
work session budget negotiations.

The Governor’s Budget cuts $5.2 million in General Fund, including $4.75 million in debt service
for the Clean Water SRF program, so DEQ will have less money to loan to municipalities for
wastewater treatment systems. It rolls forward into 2003-05 two positions that were cut in Special
Session 3 for 2001-03 -- open burning complaint investigation and water quality non-point source
work. The Governor’s revised budget also adds back funding for Community Solutions Teams, but,
just as with the Co-Chairs’ add-back for CST, this still has to be agreed upon in budget work
sessions. Finally, the Governor’s revised budget includes some funding shifts for Water Quality and
TMDL work from General Fund to Ballot Measure 66, but this shift is to Measure 66 operating
funds and federal Pacific Coast Salmon Recovery funds -- both legal shifts, unlike the Co-Chairs’
proposed shift to Measure 66 capital funds.

Overall, the Governor’s revised budget for 2003-05 is in many ways similar to the Co-Chairs’
budget. The Governor and the Co-Chairs worked hard to agree upon the basic parameters for the
budget — the revenue outlook, the need for a reserve stability fund, the need to solve certain specific
problems. At the same time, the differing priorities that remain in the two budgets will be the focal
point for the remainder of the legislative session.
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Legislation Update

While hundreds of bills have been introduced this session, many fewer are moving. This is partially
a result of the focus on the budget, and partially a result of the 15-15 Senate, which is able to stop
bills that don't have bipartisan support. Almost any bill with a fiscal impact on General Fund has
been considered "dead” unless it is a high priority of the Governor or the legislative leadership.

Legislators' high priorities for legislation this session include PERS reform; economic development
stimulus; regulatory reform/streamlining; and a transportation package to fund bridge repair and
other maintenance. Although a number of bills have been introduced that seek new environmental
protection programs, most of these will not move forward. At the same time, there has also not been
a lot of effort to undermine environmental protections. Oregon's land use laws are probably the
biggest target for change, although again, the Senate will probably stop any proposals for drastic
change. One lobbyist noted that a result of this dynamic has been many bills creating task forces
(more than 45 so far) to address issues such as land use law reform and agency rules reform.

DEQ is currently tracking almost 250 bills, including 23 relating to air quality issues; 83 relating to
water quality issues; 101 relating to land quality issues; 44 agency wide and budget bills; 3 relating
to pollution control tax credits; 16 relating to enforcement including judicial review, judgments and
hearings panel; and 11 relating to regulatory reform and permit streamlining. Many of these bills do
not directly or significantly affect DEQ. Only a couple dozen of them are moving or are likely to
move. Attachment B summarizes two key bills for DEQ, as well as bills we support, are concerned
about, and are watching with interest. The two key bills, House Bill 5060 and Senate Bill 196, are
needed to ratify air and water permit fee increases previously adopted by the 2001 legislature, and
to increase hazardous waste fees to keep program delegation, respectively.

All Senate committees, except for Rules and Judiciary, are now closed and can only meet again
upon approval from the Senate President. The House committee shutdown deadline is expected to
be May 16. The Ways and Means subcommittees are winding up hearing agency budgets, but
everyone seems to be waiting for the May revenue forecast and some for results of the Portland
school funding measure on May 20 before hard negotiating begins over the Governor’s budget and
the co chairs budget. Lauri Aunan, DEQ Community and Government Relations Manager, is in the
Capitol almost every day, and I am there meeting with key legislators and members of the lobby
when needed. With the substantive committees shutting down, the focus soon will be solely on
budget.

Building Support for Laboratory Preparedness in D.C.

In April, DEQ Laboratory Administrator Mary Abrams, spent a week in Washington D.C., to raise
awareness about the need to fund laboratory preparedness and chemical terrorism response. During
her trip, she met with Congresswoman Hooley and Congressman DeFazio (who sits on the House
Homeland Security committee), and staff from all of the Oregon delegation offices. With
Congressman Blumenauer’s office, Mary crafted a letter to the House Homeland Security
Appropriations committee requesting $10 million, which would be the first of a three year
appropriation, for a total of $40 million. This would inctude $32 million for building a joint DEQ-
Public Health lab facility and $8 million for DEQ instrumentation, staffing and training.

Mary also met with FBI technical staff, Environmental Protection Agency (EPA) policy staff, and
lobbying staff for the Association of Public Health Laboratories (APHL), the National Governors’
Association (NGA) and the Environmental Council of the States (ECOS). The meetings were




May 8-9, 2003 EQC Meeting

mainly informational, although the APHL and NGA discussions were focused on how to find
money to address the national issue of lab capability for terrorist threat response. In addition, Mary
moderated a panel at the ECOS annual meeting that included three of EPA’s top Homeland Security
people. The panel went very well, and ECOS expressed a strong desire to support additional EPA
appropriations for homeland security to pass through to state programs.

As follow up to this trip, Mary will continue working with Governor Kulongoski’s D.C. lobbyist
and congressional staffers to find and secure money to help fund the joint lab facility, She will also
stay connected with the APHL national effort and provide support when needed. Mary may take a
second trip to D.C. in October to meet again with the Oregon’s delegation and other leaders. ECOS
paid for all costs associated with Mary’s April trip, and would pay for the October trip also.

Efforts continue to gain state support for funding a joint DEQ-Public Health lab as well. Our
discussions with the Ways & Means Natural Resources Subcommittee on the need to relocate the
DEQ lab went well, and the project is included in House Bill 5004, the capital project bill, which
will be heard later during this legislative session.

Update on Columbia River Channel Deepening

As a result of discussions between the Corps of Engineers, Ports, and Washington and Oregon state
agencies, the timing for our 401 certification for the deepening of the Columbia River federal
navigation channel has been delayed. The Corps gave the states an additional 90 days to coordinate
environmental reviews and consider new information recently released in their final Environmental
Impact Statement. Our deadline now for a decision on the project is June 23.

The initial timeline for states to evaluate and decide the impacts of the project was very tight, and
agencies on both sides of the river had less time than needed to coordinate responses. As a result,
the Corps was facing contradictory coastal zone management consistency findings from each state;
the main issue relates to whether dredged spoils placed in the lower estuary can be treated as
“ecosystem restoration sites” as proposed, or whether they need to be disposed of in the ocean,
which may affect fishing grounds. '

DEQ staff met recently with the Corps to discuss solid waste permitting issues related to upland
dredged sediment disposal sites. It may be possible to exempt dredge material from solid waste
permitting, provided we are assured that it is clean fill. We are currently evaluating the data from
the Corps’ sediment testing to make this decision.

Update on Columbia River TMDLs

The Columbia River is water quality limited (on the Clean Water Act 303(d) list) for dissolved gas,
toxics and temperature. DEQ’s work on Total Maximum Daily Loads (TMDLs) to address these
parameters is summarized below.

+ Total Dissolved Gas DEQ completed the TMDL for this parameter, and it was approved by
EPA in November 2002.
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e Toxics The 303(d) listing for toxics includes arsenic, DDT/DDE, PCBs and PAHs! (or
polycyclic aromatic hydrocarbons). We have met with EPA and our counterparts from the State
of Washington to begin scoping the development of a TMDL for these parameters below
Bonneville Dam. EPA has made available $50,000 for contractors to begin the process of
identifying sources of these pollutants and beginning the work of determining water column
concentrations.

¢ Temperature DEQ has been working with state counterparts in Washington and Idaho, as well
as with EPA and Tribes on a TMDL for temperature. EPA has taken the lead on the computer
modeling effort and the States are producing an Implementation Plan. A preliminary draft of
the TMDL, released late in 2002, drew conflicting comments from the federal hydropower
agencies. Since that time, senior management and staff have been working to resolve issues to
prepare the TMDL for public comment this summer.

In April, EPA issued Regional Temperature Guidance that has been in the works since October
1999. The guidance makes recommendations to states on protecting certain fish species and life
stages, preserving cold water refuges, and protecting fish from thermal plumes. We had
originally committed to revising Oregon’s water quality temperature criteria within one year of
EPA’s issuance of the guidance (thus, May 2004). In light of the NWEA v. EPA case (decided
in March) that invalidates EPA’s 1999 approval of Oregon’s temperature standard, DEQ may
need to revise the criteria in the next seven to nine months. We plan to consider
recommendations in EPA’s temperature guidance as we move quickly through the criteria
revision. See Attachment C for an EPA fact sheet giving more information on the guidance.

Governor’s Position on Columbia River Dams

During discussions with EPA on the Columbia River temperature TMDL, the issue of how TMDLs

should reflect the existence of mainstern dams has been a critical concern. In April, DEQ issued a

memo (Attachment D) to EPA on behalf of the Governor’s office clarifying Oregon’s position on

dams in the context of establishing the temperature TMDL. The memo provides background,
outlines the major issues associated with TMDL development, and states Oregon’s position,
specifically:

1. The State does not seek nor would we support breaching of the dams on the Snake and
Columbia Rivers to meet the water quality standards established under the Clean Water Act.
However:

2. Federal dam operators (the Corps of Engineers and Bureau of Reclamation) must develop an
implementation plan under the TMDL which identifies and implements all technically sound
and economically feasible options to operate the Columbia Basin hydropower system and
individual dam operations to minimize the thermal impact of dams.

Timing of this memo was critical to support the Governor’s meeting with EPA officials in
Washington D.C., which sought to keep EPA in the lead on developing the Columbia River
temperature TMDL.

' Polycyclic Aromatic Hydrocarbons — a group of over 100 different chemicals formed during the incomplete
burning of coal, oil and gas, garbage, or other organic substances.




Attachment A

DEQ Cuts — Scenarios under Co-Chair and Governor Proposals
As of April 18, 2003

Total $304,195,824 $273,889,568 | $270,836,639 $269,524,106

Budget

GF/LF $43,370,346 $34,965,688 $31,912,759* $28,556,418

FTE 865.17 821.19 816.29* 822.79 .
*Puts an additional 16 FTE and $3.83M at risk because fund transfer to M66 Capital is likely
illegal. '

Co-Chairs revised (April 17, 2003):

Cuts $3.83 million General Fund:

» Cuts base statewide Total Maximum Daily Load (TMDL) work and completion of the
Willamette TMDL because the proposed shift to Ballot Measure 66 Capital Fund is
likely illegal. (16 FTE)

Cuts an additional $3.87 million in General Fund:

= Environmental Partnerships for Oregon Communities: No more assistance to small,
rural communities (under 2500) with multiple environmental compliance issues,
including wastewater treatment, safe drinking water, solid and hazardous waste
management, underground storage tanks, and air quality. ($352k; 2 FTE)

» Hazardous Waste Business Assistance: 50% fewer hazardous waste generators will
receive technical assistance. Lastyear we assisted 360 businesses and trained 500
individuals. ($808k; 4.2 FTE)

» Clean Water State Revolving Fund Loans: Reduced capacity to make loans to
communities for wastewater treatment plant upgrades by self-financing $1.9M in debt
previously paid by GF.

= Environmental Cleanup: reduced guidance and Cleanup Program information for the
general public and approximately 460 contaminated site owners. ($432k; 2 FTE}

= Laboratory “bridge” space: Continues risks of heaith and safety violations in the
laboratory due to overcrowding.

= Air Quality Business Assistance: Reduces assistance to new or expanding
businesses on permits, pollution prevention, and interpretation of rules; and to the
general public about individual activities that cause air pollution, increasing the burden
on business to prevent violations of health-based air quality standards. ($63k;
0.3FTE)

= |ower Columbia River Estuary Project: Reduces contribution to LCREP effort by 1/3.

Adds back funding:

» Community Solutions Team: Adds back $834,555 in General Fund to continue DEQ
patrticipation in CST projects. We are currently involved in 175 projects; DEQ is
project lead or is providing primary research and technical assistance for 51% of these
projects.

Cuts General Fund and backfills with other legal funding:

»  Shifts $0.78M Oregon Plan biomonitoring onto federal Pacific Coast Salmon Recovery
Funds.




GBB revised (April 18, 2003):

Cuts $5.2 million General Fund:

=  Open Burning: One-third of open burning complaints will not be investigated, resuliing
in increasing public exposure to toxic smoke and odors. (1 FTE)

»  Water Quality non-point source policy coordinator: Reduces coordination with federal
agencies, resulting in inefficiencies and missed opportunities for streamlining. Erodes
our ability to work with agricultural and timber communities to find effective solutions to
rural water quality problems. {1 FTE)

» Clean Water State Revolving Fund Loans: Reduced capacity to make loans to
communities for wastewater treatment plant upgrades by self-financing $4.75M in debt
previously paid by GF.

Adds back funding:

»  Community Solutions Team: Adds back $834,555 in General Fund to continue DEQ
participation in CST projects. We are currently involved in 175 projects; DEQ is
project lead or is providing primary research and technical assistance for 51% of these
projects. :

Cuts General Fund and backfills with other legal funding:

»  Shifts $2M of base TMDL work to Ballot Measure 66 Operating Fund. This is a legal
use of M 66 funds.

= Shifts $1.1M to complete the Willamette TMDL and support voluntary monitoring by
watershed councils to federal Pacific Coast Salmon Recovery Fund.




Attachment B

Key bills DEQ is tracking
April 2003

Although DEQ is currently tracking almost 250 bills, many of these do not directly or
significantly affect DEQ. Below is a summary of those that do, including bills affecting
DEQ fees, and those that we support, are concerned about, and are watching with interest.

Key Bills for DEQ

House Bill 5060 — Ratifies air and water permit fee increases previously approved by the
2001 Legislature. Needed to support timely issuance of air and water permits. This bill is
in Ways & Means and we are working to ensure it will have legislative support when our
Ways & Means Subcommittee does the Work Session on DEQ's budget.

Senate Bill 196 — Hazardous waste fee increases needed to keep delegation of the federal
hazardous waste program. This bill was approved by the Senate Agriculture and Natural
Resources Committee and includes up to $250,000 per year of civil penalty dollars to
support a Hazardous Waste Technical Assistance Fund. DEQ can spend no more than
15% of the fund on personnel costs. This bill is in Ways & Means.

Bills DEQ Supports

Senate Bill 867 establishes a task force to look at electronics product stewardship. It has
had a hearing and is being modified to address industry concerns. DEQ will be
participating on the task force,

House Bill 2644 extends the fee schedule at the Arlington Hazardous Waste disposal site
and lowers fees on large quantities of waste from cleanup sites. The bill has passed one -
committee and may need some minor modification. There is concern about this bill from
the Idaho DEQ because it may be too late in that state’s session to match the fee change
there.

House Bill 3047 establishes a state policy to promote wastewater reuse and directs DEQ to
seek federal funding for a demonstration project.

House Bill 3175 began life as Associated Oregon Industries Willamette River bill. The
bill has been amended to extend the sunset date of the Green Permits Program,; clarify that
the Green Permits Program is discretionary, not mandatory, for DEQ; and allow DEQ to
ask for a permit application deposit of up to $25,000 in order to fund Green Permits work,
which must be fully funded by the permit applicant and not subsidized by General Funds.
The bill has passed the House.




Senate Bill 467 requires agencies to speed approvals for developing industrial lands. As
part of this focus, the bill establishes the Community Solutions Team in statute and
requires DEQ to staff the effort to make industrial lands "shovel ready." Because of this
fiscal impact on DEQ and the fiscal impact to other agencies, this bill passed the Senate
Transportation and Economic Development Committee to Ways & Means.

Bills of Concern

House Bill 2652 would transfer the pollution control tax credit program from DEQ to the
Oregon Economic and Community Development Department. This bill has had one
hearing in the House Revenue Committee.

House Bill 2887, introduced at the request of the Oregon Cattleman's Association, adds the
federal Clean Water Act definitions of "point source” and "nonpoint source" to Oregon
statute.

House Bill 2899 would roll back Oregon's stringent standards for chemical mining. DEQ
and the Department of Geology and Minerals oppose this bill. The bill has not had a
hearing.

Senate Bill 419 affects drycleaner fees and how we administer the dry cleaner program,
which includes cleanup of contaminated dry cleaner sites, and best management practices
to avoid future contamination. DEQ worked with Senator Harper and the dry cleaner
industry to develop amendments. DEQ supports the bill as amended.

Senate Bill 751 has had two hearings. The bill proposes a $200 million bond sale to fund
investigation and cleanup of Portland Harbor and proposes to fund the interest and
principle of the bond sale from the Hazardous Substance Remedial Action Fund (HSRAF),
which funds some of DEQ’s base programs. The bill proposes shifting the lead for the
Superfund site from EPA to the State. There are concerns that this would actually delay
cleanup even longer. The bill proposes to change the liability scheme for parties currently
liable for cleanup of Portland Harbor, by shifting the burden of proof and liability to the
state. This may result in the state taking on a significant share of the liability for cleaning
up Portland Harbor. DEQ has expressed its concerns about this bill. The Division of State
Lands also has concerns with some proposed amendments.

Other Bills of Interest

House Bili 3420 requires insurers to pay costs to clean up contaminated sites. It is
supported by the Port of Portland and some industries, and opposed by the insurance
industry.

House Bill 3620 continues the task force studying ballast water. The bill was amended to
remove DEQ's fiscal concerns, but was refetred to Ways & Means because it includes a
task force. In the House, all bills that create task forces are being referred to Ways &
Means.




A number of bills were introduced to repeal or reduce fees that support the Toxics Use
Reduction Law. A compromise bill, House Bill 2533, was developed, which commits
DEQ to using an advisory group to consider the need for and changes to the law and how
the fees are assessed. HB 2533 also exempts propane from the list of hazardous substances
assessed a fee to pay for our implementation of the TUR law. The bill should become law,
but should not affect our TUR funding.

House Bills 2967, 3120,and 3584 address rules reform and regulatory streamlining. They
have all passed out of House committees. Amendments to HB 3120 direct the new Office
of Regulatory Streamlining in the Department of Consumer and Business Services to work
with an advisory committee in the interim. HB 3584 creates a task force to look at
streamlining issues. HB 2967 requires a much more detailed analysis of the effects of a
proposed rule on small businesses.

Senate Bill 771, Senator Bruce Starr’s bill to promote the “community solutions team”
approach to permitting and land use decisions for transportation projects, was amended and
has passed the Senate. DEQ worked with ODOT on amendments and the bill is

acceptable.
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EPA Issues Final Water Temperature Guidance - April 2003

Water temperature is a critical aspect of the freshwater habitat of Pacific Northwest salmon and trout.
These fish, including those listed as threatened or endangered under the Endangered Species Act
(ESA), need cold water to survive. Human-caused increases in river water temperatures have been
identified as a factor in the decline of ESA-listed fish in the Pacific Northwest. State and Tribal
temperature water quality standards can play an important role in helping to maintain and restore water
temperatures to protect these salmon and trout and aid in their recovery.

The guidance is intended to assist States and Tribes to adopt temperature water quality standards that
EPA can approve consistent with its obligations under the Clean Water Act (CWA) and the ESA. The
CWA requires States and authorized Tribes to adopt water quality standards and requires the EPA to
approve or disapprove those standards. The ESA requires EPA, in consultation with the federal
fisheries agencies, to insure its approval of a State or Tribes’s water quality standards does not
jeopardize the continued existence of endangered or threatened species.

The guidance represents one approach for water temperature standards that a State or Tribe could
adopt that would likely pass the complex approval process. The guidance, however, is optional and
States and Tribes can adopt alternative standards as long as EPA determines they meet CWA and ESA
requirements.

The guidance is a product of a three year collaborative effort involving the Idaho Department of
Environmental Quality, Oregon Department of Environmental Quality, Washington Department of
Ecology, NOAA Fisheries (formerly the National Marine Fisheries Service), U.S. Fish and Wildlife
Service, Nez Perce Tribe, and the Columbia River Inter-Tribal Fish Commission. EPA issued two
public review drafts, the first in October, 2001 and the second in October, 2002, and received valuable
comment from the public.

Recommended Temperature Criteria to Protect Salmon and Trout

Applies to the Summer Maximum Temperature
»12°C (SSOF) for Bull Trout Rearing - generally in the upper portion of river basins

»16°C (61°F) for Salmon and Trout “Core” Juvenile Rearing - generally in the mid to upper part of
river basins

»18°C (64°) for Salmon and Trout Migration plus Non-Core Juvenile Rearing - generally in the
lower part of river basins

»20°C (68°F) plus cold water refugia protection for Salmon and Trout Migration - generally in
the lower part of a few river basins that likely reach this temperature naturally

Applies Where and When Fish Use a River (generally during the fall-winter-spring period)
»9°C (48°F) for Bull Trout Spawning
»13°C (55°F) for Salmon and Trout Spawning, Egg Incubation, and Fry Emergence
»14°C (57°F) for Steelhead Smoltification

Note: the above criteria arc based on the 7 day average of the daily maximum values




Recommendations to Protect Existing Cold Waters

Keeping cold waters cold is important to protect the last remaining high quality fish habitat and help
cool downstream river reaches. The guidance, therefore, recommends that State and Tribes adopt
mechanisms in their standards that protect waters that are currently colder than the summer maximum
numeric criteria. '

Recommendations to Protect Fish in the Vicinity of Point-Source Discharges

In some situations, water temperatures in the immediate vicinity of an industrial or municipal
discharge may exceed the recommended temperature criteria as long as fish are not harmed from short-
term exposure. The guidance recommends that States and Tribes adopt measures to protect fish from
temperatures that would be lethal, cause thermal shock, block migration, or harm fish eggs.

What if the Temperature Criteria are Unattainable or Inappropriate?

EPA recognizes that because of the inherent variability of Pacific Northwest rivers and streams there
are likely to be situations where the recommended temperature criteria will be unattainable or
inappropriate. The guidance offers several approaches a State or Tribe can take to address these
situations. For example, where the natural background temperature (i.e., the temperature absent
human impacts) is estimated to be higher than the recommended criteria, the natural background
temperature can be adopted as criteria. Further, if human impacts cannot be remedied, alternative
criteria can be established based on the water temperature that is attainable.

What Are Water Temperature Criteria Used For?

Water temperature criteria serve as goals in order to protect salmon and trout and other uses. Criteria
are used for determining what waters do not attain water quality standards (CWA 303(d) list) and
require the development of a Total Maximum Daily Load (TMDL), which calculates the temperature

reductions needed from contributing sources to meet the criteria. Criteria are also used to set effluent
limits for NPDES sources and used by States for non-point control programs.

For More Information

For a copy of the guidance go to EPA’s website: www.epa.gov/r10Qearth/temperature.htm. or call 1-
800-424-4372.

Contacts: John Palmer at 206-553-6521, palmer.johni@epa.gov
Dru Keenan at 206-553-1219, keenan.drufepa.gov




State of Oregon

Department of Environmental Quality Memorandum

Date: April 17, 2003 |

To: Environmental Quality Commission

From: Stephanie Hallock, Director }‘\&UU‘J‘D

Subject: Agenda Item J, Rule Amendments to OAR 340 Division 248, Asbestos
Requirements

May 9, 2003 EQC Meeting

Department The Department recommends the Commission adopt proposed rule revisions
Recommendation  for handling asbestos-containing materials as presented in Attachment A.

Need for This rulemaking removes some requirements that were adopted on January 25,

Rulemaking 2002 that could be interpreted too broadly and could possibly have a greater
economic impact upon building owners, contractors or solid waste haulers and
facility operators than necessary. The Department agrees with concerns raised
by several associations after the January 2002 rulemaking that some of the
requirements could be broadly interpreted and cause unforeseen economic
impact. On December 13, 2002, the Environmental Quality Commission
adopted a temporary rule to remove the asbestos requirements causing
implementation problems for some of the members of these associations.

The primary purpose of this proposed rulemaking is to make the temporary
rule changes permanent. The changes include revisions to the pre-demolition
and pre-renovation asbestos survey requirement; clarifications to definitions
that classify asbestos containing material as friable (easily releases fibers) or
nonfriable and other definitions; removal of specific nonfriable asbestos
handling requirements; and error corrections.

After completing this rulemaking, the Department will start fresh and work
with an advisory committee representing all interested stakeholders to resolve
implementation and enforcement concerns the Department intended to resolve
in the January 2002 rulemaking. The Department will form the advisory
committee in the fall of 2003.

Effect of Rule Asbestos 1s a hazardous air pollutant and a carcinogen with no known safe
level of exposure. Asbestos is a mineral fiber that was commonly used in
building materials such as popcorn ceilings, vinyl flooring and furnace
insulation. Many homes and buildings were constructed using materials that
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contain asbestos. The Department regulates the removal and disposal of
asbestos-containing materials from any public or private building involving
demolition, renovation, repair, construction, and maintenance activities. The
purpose of the asbestos rules is to prevent asbestos fiber release and human
exposure to asbestos fibers by placing reasonable requirements upon building
owners, contractors and solid waste facilities to ensure that exposure does not
occur.

On December 13, 2002, the Environmental Quality Commission adopted
temporary changes to the asbestos requirements that revised some of the
January 2002 changes. This proposed rule will make permanent the changes
adopted by the Environmental Quality Commission in December 2002. The
proposed rulemaking changes include:

1) Delete or clarify definitions that are perceived as too broad and
confusing. The temporary rule deleted the definition of “shattered” and
the reference to “potential to release asbestos fibers” in the definition of
friable asbestos material' and nonfriable asbestos material. This
rulemaking also deletes these terms (see Attachment A, OAR 340-248-
0010, page 3). These phrases were meant to clarify when nonfiiable
material is made friable and becomes subject to specific requirements
for handling and disposal. The Department has received comments that
these terms are too broad and can lead to confusion when trying to
implement the rules. The temporary rule and this proposed rulemaking
restore the definitions of “friable” and “nonfriable” used before the
January 2002 amendments. Later, an advisory committee will help the
Department craft language that more clearly identifies when asbestos-
containing material must be handled and disposed of as friable asbestos
material.

2) In OAR 340-248-0290, delete the nonfriable asbestos waste packaging
and disposal requirements, and restore original rule language on
nonfriable waste handling and disposal (see Attachment A, OAR 340-
248-0290, page 43). In January 2002, the Department wrote new
nonfriable asbestos waste packaging and disposal requirements to

! Friable asbestos material is defined in ORS 468A.700 (8) to mean “any asbestos-containing
material that hand pressure can crumble, pulverize or reduce to powder when dry.” This
language will be restored in OAR 340-248-0010(25).
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3)

4)

ensure that nonfriable asbestos waste is clearly labeled, packaged and
treated in a manner that minimizes emissions, prevents breakage and
prevents nonfriable asbestos waste from becoming friable during the
disposal process. The solid waste industry expressed concern that these
requirements are more stringent than many neighboring state and local
agency requirements and create an unequal playing field for business.
Industry members are concerned that they may not be able to identify
every nonfriable asbestos material that is brought to a transfer station or
landfill, or is accepted by a hauler, and they do not want to
unknowingly violate Department rules. They believe that they would
suffer significant economic impact if they have to change their
operations to follow the January 2002 nonfriable ashestos waste
packaging and disposal requirements. They contend that there should
be a point in the disposal process after which nonfriable material may
be treated as other waste.

The Department agrees that the new nonfriable asbestos waste
packaging and disposal requirements may be more burdensome and
prescriptive than intended. The advisory committee will evaluate ways
to clarify the requirements for handling nonfriable asbestos waste
without causing unnecessary burden to industry. In the interim, the
temporary rule and this proposed rulemaking restore the original
nonfriable disposal langnage, which will protect the public from
exposure to airborne asbestos fibers if followed properly.

Change the asbestos survey requirement so that residential buildings
with four or fewer units are exempt from surveving (see Attachment A,
OAR 340-248-0250(2) (c), page 24). This change will make the
Department’s asbestos survey requirement the same as in the federal
National Emission Standards for Hazardous Air Pollutants (NESHAP)
for asbestos. The rules adopted in January 2002, applied the survey
requirement to all residential units built earlier than 1987 except for
work done by homeowners on their own homes or vacation homes.
The Department considers surveying to be vitally important to prevent
unnecessary exposure to asbestos. With the assistance of the advisory
committee, the Department will determine if alternatives to the survey
requirement are available to effectively accomplish this goal in small
residential units,

Malke regulatory definitions identical to those contained in statute:
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Commission
Authority

Stakeholder
Involvement

Public Comment

Key Issues

correct errors, punctuation, typographical errors, citations and
references. Regulatory definitions have been modified to reflect the
exact wording contained in statute. The proposed rule replaces all
“shalls” with “musts” or “wills,” and corrects typographical errors and
inaccurate citations. The proposed rule makes a few other clarifying
corrections.

The Commission has authority to take this action under ORS 468A.745(8),
ORS 468A.025 and ORS 183.335. These rules implement ORS 468A.700
through 468A.760.

These rules are an interim solution to the implementation problems identified
after January 25, 2002, so the Department did not use an advisory committee for
this rulemaking. Beginning in the fall of 2003, the Air Quality Program plans to
tnitiate final rulemaking and work with an advisory committee representing all
interested stakeholders to address implementation and enforcement concerns
that the Department intended to resolve with the January 2002 rulemaking.
The advisory committee will help the Department resolve the following issues:

1. Clarifying when nonfriable asbestos-containing material has become
friable.

2. Developing economically viable nonfriable asbestos waste handling and
disposal requirements that minimize public exposure to airborne asbestos.

3. Determining how to achieve the goals of the asbestos survey requirement
for residential properties with four or fewer dwelling units.

The advisory committee will assist the Department in developing rule changes
that resolve these issues regarding asbestos survey requirements, nonfitable
asbestos waste disposal requirements, and impacts on small businesses and
individuals,

A public comment period extended from January 21, 2003 to February 20,
2003, and included public hearings in Medford, Portland and Pendleton.
Results of public input are provided in Attachment B.

Key issues identified during the public comment period were:

o The Oregon Refuse and Recveling Association {(ORRA) requested that the
Department exempt solid waste haulers from the open accumulation
prohibition in the rules. The Department put a similar exemption into the
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rules for solid waste facilities that are complying with solid waste permits,
but was unable fo craft such an exemption for haulers and transporters.
The Department consulted with the Department of Justice (DOJ) on the
hauler exemption request. DOJ agreed that there 1s no clear way to provide
an exemption for haulers in the rules. The Department does not regulate
haulers and has no regulatory tool such as the solid waste permit to ensure
that haulers are handling asbestos material properly. Without such a
regulatory tool, an exemption for haulers from the open accumulation
prohibition will legally allow for public exposure to asbestos fibers from
the transport of asbestos-containing waste. In the fall of 2003, the
Department will consult with the advisory committee to determine if there
are other opportunities to address ORRA’s concern.

*» Two commenters requested that the Department continue requiring the
asbestos survey requirement of residential building owners. They stated
that eliminating the survey requirement for residential building owners
poses an increased risk to the environment and increased asbestos exposure
to owner/occupants and contractors. The Department considers surveying
to be vitally important to prevent unnecessary exposure to asbestos. With
the assistance of the advisory committee, the Department will determine if
alternatives to the survey requirement are available to effectively
accomplish this goal in small residential units.

¢ One commenter stated that changing the definition of asbestos-containing
material back to statutory language makes the measurement reguirements
for asbestos-containing material inconsistent with the industry standard
method specified later in the rules. While the Department agrees that use
of the statutory definition could be confusing, the rules specify how to
accurately measure the amount of asbestos in a matertal in OAR 340-248-
205(4) (See page 18, Attachment A). The Department will explore if
statutory language changes are needed or if there is a way to further clarify
the measurement method in the rules with the advisory committee in the
fall of 2003.
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Next Steps If adopted by the Commission, these rule amendments will become effective
on June 20, 2003, the date that the temporary rules expire. DEQ Air Quality
staff assigned in headquarters, the laboratory and the regional offices will
implement these rules. The Office of Compliance and Enforcement has
responsibility for processing formal enforcement actions arising from
violations of asbestos rules. The Lane Regional Air Pollution Authority
implements the asbestos program in Lane County.

Implementation efforts started after the January 2002 rulemaking will be
continued. These efforts focus on educating building and home owners by
providing information at the time that local building permits are obtained,
when building supplies are purchased, or when an owner is looking for a
contractor.

Implementation efforts focused on the solid waste industry will continue
through a coordinated approach with the Department’s Solid Waste Program.
The Solid Waste Program has developed landfill and transfer station guidance
for handling asbestos waste.

Educational mailings through the Construction Contractors Board have
significantly raised awareness among contractors. Advertisements in various
yellow pages throughout the state have generated a multitude of phone calls
providing opportunities to educate home owners. Staff will continue to work
with the Construction Contractors Board to provide rule updates and
educational information for distribution in their newsletters and newsletters for
the Oregon Refuse and Recyceling Association, the Oregon Remodelers
Association, and the Oregon Building Industry Association. Web pages
specific to the asbestos program were developed and links were provided to
those organizations to post on their websites.

Because the proposed rules rescind some of the January 2002 rule language,
the implementation efforts underway will be adjusted to include the revisions.
The Department will continue the successful outreach efforts started after the
January 2002 rulemaking because those efforts are dramatically increasing
asbestos awareness throughout the state.

As stated above, the Air Quality Program will form an advisory committee
representing all interested stakeholders to address implementation and
enforcement concerns that the Department intended to resolve with the January
2002 rulemaking. The Department will form the committee in the fall of 2003.



Agenda Ttem J, Rule Amendments to OAR 340 Division 248, Asbestos Requirements
May 9, 2003 EQC Meeting

Page 7 of 7
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The advisory committee will assist the Department in developing rule changes
that resolve remaining issues.
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DEPARTMENT OF ENVIRONMENTAL QUALITY

DIVISION 248

ASBESTOS REQUIREMENTS

340-248-0010
Definitions

The definitions in OAR 340-200-0020 and this rule apply to this division. If the same term is defined in
this rule and QAR 340-200-0020, the definition in this rule applies to this division.

(1) "Accredited inspector” means a person that has completed training and received accreditation under
40 CFR Part 763 Subpart E, Appendix C (Model Accreditation Plan), Section B (Initial Training),
Subsection 3 (Inspector), (1994). '

(2) "Accredited trainer” means a provider of asbestos abatement training courses authorized by the
Department to offer training courses that satisfy requirements for worker training.

(3) "Adequately wet" means to sufficiently mix or penetrate asbestos-containing material with liquid to
prevent the release of particulate asbestos materials. An asbestos-containing material is not
adequately wetted if visible emissions originate from that material. Precipitation is not an
appropriate method for wetting asbestos-containing material.

4) "Agent" means an individual who works on an asbestos abatement project for a contractor but is not
proj
an employee of the contractor. :

(5) "Asbestos" means the asbestiform varieties of serpentine (chrysotile), riebeckite (crocidolite),
cummingtonite-grunerite (amosite), anthophyllite, actinolite and tremolite.

(6) "Asbestos abatement project” means any demolition, renovation, repair, construction or maintenance
activity of any public or private facility that involves the repair, enclosure, encapsulation, removal,
salvage, handling, disturbanee; or disposal of any asbestos-containing material with the potential of
releasing asbestos fibers from asbestos--containing material into the air. Emergency-fire-fightingis

notan-asbestos-abatement projeet

(7) " Asbestos manufacturing operation" means the combining of commercial asbestos, or in the case of
woven friction products, the combimning of textiles containing commercial asbestos with any other
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material(s) including commercial asbestos, and the processing of this combination mto a product as
specified in OAR 340-248-0210(3).

8) "Asbestos-containing material" means any material—3 containing s
g y mng.
more than one—percent asbestos by wei ght &s—éetem&ed—&smg—t}}eﬁ%etheé—@e&ﬁ%d—ﬁk%

(9) "Asbestos mill" means any facility engaged in the conversion or any mtermediate step in the
conversion of asbestos ore into commercial asbestos.

(10) "Asbestos tailings" mean any solid waste product of asbestos mining or milling operations that
contains asbestos.

(11) "Asbestos waste generator" means any person performing an asbestos abatement project or any
owner or operator of a source subject to QAR 340-248-0005 through 248-0290 whose act or process
generates asbestos-containing waste material.

(12) "Asbestos-containing waste material" means any waste that contains asbestos tailings or any
commercial asbestos, and is generated by a source subject to OAR 340-2484-02050-and 340-248-
0210 through 340-248-0290. This term includes, but is not limited to, filters from control devices,
asbestos abatement project waste, and bags or containers that previously contained commercial
asbestos.

(13) "Asbestos waste shipment record" means the shipment document, required to be originated and
signed by the asbestos waste generator; used to track and substantiate the disposition of asbestos-
containing waste material.

(14) "Certified supervisor" means a person who has a current Oregon supervisor certification card.

(15) "Certified worker" means a person who has a current Oregon worker certification card.

(16) "Contractor” means a person that undertakes for compensation an asbestos abatement project for
another person. As used in this Division, "compensation" means wages, salaries, commissions and
any other form of remuneration paid to a person for personal services.

(17) "Commercial asbestos" means ashestos that 1s produced by extracting asbestos from asbestos ore.

(18) "Commission" means the Environmental Quality Commission.

(19) "Demolition" means the wrecking or removal of any load-supporting structural member of a facility
together with any related handling operations or the intentional burning of any facility.

(20) "Department" means the Department of Environmental Quality.

(21) "Director" means the Director of the Department of Environmental Quality.
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(22) "EPA" means the U.S. Environmental Protection Agency.

(23) "Fabricating" means any processing (e.g., cutting, sawing, drilling) of a manufactured product that
contains commercial asbestos, with the exception of processing at temporary sites (field fabricating)
for the construction or restoration of factlities. In the case of friction products, fabricating includes
bonding, debonding, grinding, sawing, drlling, or other similar operations performed as part of
fabricating.

(24) "Facility” means all or part of any public or private building, structure, installation, equipment, e
vehicle or vessel, including but not limited to ships.

(25) "Friable asbestos-containing material” means any asbestos-containing material that hand pressure
can. eaﬂ—b%crumbleé pulvenzed or reduceé to powder by—haﬂd—press&ewhen dry Fﬂab%&&sbes%es

(26) "HEPA filter" means a high efficiency particulate air filter capable of ﬁltenng 0.3 micron particles
- with 99.97 percent efficiency.

(27) "Inactive asbestos-containing waste disposal site” means any disposal site for asbestos-containing
waste where the operator has allowed the Department’s solid waste permit to lapse, has gone out of
business, or no longer receives asbestos-containing waste,

(28) "Interim storage of asbestos-containing material” means the storage of asbestos-containing waste
material that has been placed in a container outside a regulated area until transported to an
authorized landfill.

(29) "Licensed" means a contracting entity has met the Department's training and experience
requirements to offer and perform asbestos abatement projects and has a current asbestos abatement
contractor license. For purposes of this definition, a license is not a permit subject to OAR chapter
340, division 216 or 21814,

(30) "Negative pressure enclosure” means any enclosure of an asbestos abatement project area where the
air pressure outside the enclosure is greater than the air pressure inside the enclosure and the air
inside the enclosure is changed at least four times an hour by exhausting it through a HEPA filter.

(31) "Nonfriable asbestos-eentaining material" means any asbestos-containing material that cannot be

crumbled pulvenzed or reduced to powder by hand pressure Ne&ﬁ}abl%&sberstes—eeﬂ%&m}&g

(32) "Open accumulation" means any accumulation, including interim storage, of friable asbestos-
containing material or asbestos-containing waste material other than material securely enclosed and
stored as required by this divisionehapter.
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{(33) "Owner or operator" means any person who owns, leases, operates, controls or supervises a facility
being demolished or renovated or any person who owns, leases, operates, controls, or supervises the
demolition or renovation operation, or both.

(34) "Particulate asbestos material” means any finely divided particles of asbestos material.

(35) "Person” means an individuals, public or private estates-trusts;-corporations, nonprofit corporation,
associations, firms, partnerships, joint venture, business trust, joint stock companyies, municipal
corporations, political sub-divisions, the state and any agency of the state or any other entltv, public
or private, however organizedie 0% : Rete

(36) "Renovation" means altering in any way one or more facility components. Operations in which
load-supporting structural members are wrecked or removed are excluded.
PP g

(378) "Small-scale, short-duration activity" means a task for which the removal of asbestos is not the
primary objective of the job, including, but not limited to:

(a) Removal of small quantities of asbestos-containing insulation on beams or above ceilings;
(b) Replacement of an asbestos-containing gasket on a valve;
(¢) Installation or removal of a small section of wallboard;

(d) Removal of asbestos-containing thermal system insulation not to exceed amounts greater than
those that can be contained in a single glove bag;

{e) Minor repairs to damaged thermal system insulation that do not require removal;

(f) Repairs to asbestos-containing waltboard;

(g) Installation of electrical conduits through or proximate to asbestos-containing materials;

(hg) Repairs, involving encapsulation, enclosure, or removal, of small amounts of friable asbestos-
eontaining material in the performance of emergency or routine maintenance activity and not
mtended solely as asbestos abatement. Such work may not exceed amounts greater than those
that can be contained in a single prefabricated mini-enclosure. Such an enclosure must conform
spatially and geometrically to the localized work area, in order to perform its intended
containment function.

| (389) "Structural member" means any load-supporting member of a facility, such as beams and load-
supporting walls; or any non-supporting member, such as ceilings and non-load-supporting walls.
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(3940} "Survey" means to conduct a detailed inspection of a building, structure, or facility for the
presence of asbestos-containing material. The survey must be conducted by an accredited mspector
and include sampling of materials suspected to contain asbestos, analysis of those samples to
determine asbestos content, and evaluation of the materials in order to assess their condition.

(40%) "Training Day" means a day of classroom instruction that consists of at least seven hours of actual
classroom instruction and hands-on practice.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 468 & ORS 468A

Stats. Implemented: ORS 468A.700

Hist.: DEQ 10-1988, f. & cert ef. 5-19-88 (and correoted6 3-88); DEQ 4-1990, f. & cert. ef. 2-7-90 (and
corrected 5-21-90); DEQ 18-1991, f. & cert. ef. 10-7-91; DEQ 4-1993, {. & cert. ef. 3-10-93; DEQ 15-
1995, f. 6-16-95,cert. ef. 7-1-95; DEQ 96, . 9-2-75, ef. 9-25-75; DEQ 22-1982, f. & ef. 10-21-82; DEQ
9-1988, . 5-19-88, cert. ef. 6-1-88 (and corrected 6-3-88); DEQ 4-1990, f. & cert. ef. 2-7-90 (and
corrected 5-21-90 & 7-8-91); DEQ 18-1991, f. & cert. ef. 10-7-91; DEQ 4-1993, f. & cert. ef. 3-10-93;
DEQ 18-1993, f. & cert. ef, 11-4-93; Renumbered from 340-025-0455; DEQ 20-1993(Temp), f. & cert.
ef. 11-4-93; DEQ 15-1995, f. & cert. efl 6-16-95; DEQ 22-1995, f. & cert. ef. 10-6-95}; DEQ 14-1999, f.
& cert. ef. 10-14-99, Renumbered from 340-033-0020, 340-032-5590; DEQ 1-2002, f. & cert, ef. 2-4-02

Asbestos Licensing and Certification Requirements
340-248-0100
Applicability
(1) OAR 340-248-0005 through 340-248-0180:

(a) Apply to asbestos contractor licensing, worker and supervisor certification, asbestos abatement
trainer accreditation, and the Department's administration and enforcement;

(b) Apply to any asbestos abatement project; and

(¢c) Provide training, licensing, and certification standards for implementation of OAR 340-248-0205
through 340-248-0280, Emission Standards and Procedural Requirements for Asbestos.

(2) OAR 340-248-0605100 through 340-248-0180 do not apply to:
(a) An asbestos abatement project exempted by OAR 340-248-0250(2)(a); and
(b) Persons performing vehicle brake and clutch maintenance or repair.

Stat. Auth.: ORS 468.065, ORS 468A.745 & ORS 468A.750
Stats. Implemented: ORS 468A.745
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Hist.: DEQ 10-1988, f. 5-19-88, cert. ef. 5-19-88 (and corrected 6-3-88); DEQ 18-1991, f. & cert. ef. 10~
7-91; DEQ 4-1993, {. & cert. ef. 3-10-93; DEQ 18-1993, f. & cert. ef. 11-4-93; DEQ 19-1994, f. 9-6-94,
cert. ef. 10-1-94; DEQ 15-1995, f. 6-16-95, cert. ef. 7-1-95; DEQ 14-1999, f. & cert. ef. 10-14-99,
Renumbered from 340-033-0010; DEQ 1-2002, f. & cert. ef. 2-4-02

© 340-248-0120
Contractor Licensing
(1) Any contractor performing an asbestos abatement project must be licensed by the Department.

(2) Application for licenses must be submitted on forms prescribed by the Department and must be
accompanied by the following:

(a) Documentation that the contractor, or the contractor's employee representative, is a certified
supervisor;

(b) Certification that the contractor has read and understands the applicable Oregon and federal rules
and regulations on asbestos abatement and agrees to comply with the rules and regulations;

- (c) A list of all certificates or licenses, issued to the contractor by any other jurisdiction, that have
been suspended or revoked during the past year, and a list of any asbestos-related enforcement

actions taken against the contractor during the past year;

(d) A list of additional project supervisors for asbestos abatement projects and their certification
numbers;

(e) A summary of all asbestos abatement projects conducted by the contractor during the past 12
months; and

(f) A license application fee.

(3) The Department will review the application for completeness. If the application is incomplete, the
Department will notify the applicant in writing of the deficiencies.

| (4) The Department shallwill deny, in writing, a license to a contractor who has not satisfied the license
application requirements.

(5) The Department will issue a license to the applicant after the license is approved.
(6) A license is valid for a period of 12 months but will be extended pending the Department's review of
a renewal application provided the renewal application is filed before the expiration date of the

contractor's license.

(7) Renewals:
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(a) License renewals must be applied for in the same manner as required for the initial license;

(b) For renewal, the contractor or employee representative must have a valid certified supervisor
card; and

(¢} The complete renewal application must be submitted no later than 60 days before the license
expiration date.

(8) The Department may suspend or revoke a license if the licensee:
(a) Fraudulently obtains or attempts to obtain a license; or
(b) Fails at any time to satisfy the qualifications for a license; or
(¢) Fails to'meet any applicable state or federal standard relating to asbestos abatement; or
(d) Permits an untrained or uncertified worker to work on an asbestos abatement project; or

(¢) Employs a worker who fails to comply with applicable state or federal rules or regulations
relating to asbestos abatement; or

(f) Fails to make current certification cards readily avaﬂable at worksites for inspection by the
Department; or

(g) Fails to pay delinquent application fees, notification fees, or civil penalty assessments.

(9) A contractor whose license has been revoked may reapply for a license after demonstratmg to the
Department that the cause of the revocation has been resolved.

Stat. Auth.: ORS 468 & ORS 468A
Stats. Implemented: ORS 468A.707
Hist.: DEQ 10-1988, f. & cert ef. 5-19-88 (and corrected 6-3-88); DEQ 4-1993, f. & cert. ef. 3-10-93;

DEQ 15-1995, f. 6-16-95, cert. ef. 7-1-95; DEQ 14-1999, {. & cert. ef. 10-14-99, Renumbered from 340-

033-0040; DEQ 1-2002, f. & cert. ef. 2-4-02
340-248-0130

Certification

(1) Any persons working on an asbestos abatement project must be either an Oregon certified supervisor

or certified worker. A certified supervisor may work as a certified worker without having separate
certification as a worker.

(2) Application for Certification -- General Requirements:




Attachment A
Agenda Item J, Rule Amendments te OAR 340 Division 248, Asbestos Requirements
May 9, 2003 EQC Meeting
Page 8 of 45
(a) Any person wishing to become a certified supervisor or relying on prior training, as provided in
OAR 340-248-0160 must apply to the Department, through the training provider, for
certification.;

(b) Any person applying for worker certification without prior training and any certified worker
taking a refresher course must apply directly to the accredited training provider using
Department-approved forms. '

(3) An application to be a certified supervisor must include:

(a) Documentation that the applicant has successfully completed the superviser-supervisor-level
training and examination as specified in QAR 340-248-0150 and the Department's Asbestos
Training Guidance Document; and

(b) Documentation that the applicant has:

(A) Been certified as a worker and has at least three months of asbestos abatement experience,
including time on powered air punfying respirators and experience on at least five separate
asbestos abatement projects; or

(B) Successtully completed certified worker training and six months of general construction,
environmental or maintenance supervisory experience demonstrating skills to independently
plan, organize and direct personnel in conducting an asbestos abatement project. The
Department will determine if an applicant's experience satisfies those requirements.

(4) An application to be a certified worker must include documentation that the applicant has
successfully completed the level of training and examination as specified in OAR 340-248-0150 and
the Department's Asbestos Training Guidance Document.

(5) A typed certification card and a certificate of course completion will be issued by the training course
provider to an applicant who has fulfilled the requirements of certification.

(6) Certification at all levels is valid for one year after the date of issue.
(7) Annual Recertification:

(a) Previously certified Oregon workers and supervisors must apply through the training provider to
take recertification refresher courses;

(b) Applicants for re-certification must possess a valid certification card in order to take the refresher
course;

(c) All certified supervisors and workers must complete an annual recertification course during the
three months before the expiration date of their certification card. A certified supervisor or
worker may reinstate certification by taking the appropriate refresher course up to one year after
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the expiration date of the current Oregon certification card. After that time, such persons must

take the initial course to be recertified.
(8) A current worker certification card must be readily available for inspection by the Department at
each asbestos abatement project for each worker or supervisor engaged in asbestos abatement
activities.

(9) Suspensions and Revocations: The Department may suspend or revoke a person's certification if the
person:

(a) Fails to comply with state or federal asbestos abatement regulations; or
(b) Performs asbestos removal without having physical possession of a current certification card; or
(c) Permits the use or duplication of one's certification card or certificate by another; or

{d) Obtains certification from a training provider that does not have the Department's or the EPA’s
approval to offer training for the particular discipline; or

(e) Fails to pay delinquent application fees, or civil penalties.

(10} A person whose certification has been revoked may not apply for recertification until 12 months
after the revocation date.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 468 & ORS 468A

Stats. Implemented: ORS 468.020 & ORS 468A.025 .

Hist.: DEQ 10-1988, f. & cert ef. 5-19-88 (and corrected 6-3-88); DEQ 9-1989(Temp), f. & cert. ef. 6-7-
89; DEQ 4-1990, f. & cert. ef. 2-7-90 (and corrected 5-21-90); DEQ 18-1991, . & cert. ef. 10-7-91;
DEQ; DEQ 15-1995, f. 6-16-95, cert. ef. 7-1-95; DEQ 26-1995, f. & cert. ef. 12-6-95; DEQ 14-1999, f.
& cert, ef. 10-14-99, Renumbered from 340-033-0050; DEQ 1-2002, . & cert. ef. 2-4-02

340-248-0140
Training Provider Accreditation
(1) General:

(a) Any person may apply to become an Oregon accredited asbestos training provider under this
Division.;

(b) Only training providers accredited by the Department may offer training in Oregon to satisfy the
certification requirements contained in this Division.:
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(¢) The Department will accredit each individual training course.;

(d) Course instructors must have academic credentials, demonstrated knowledge, prior training, or
field experience in their respective training roles.:

{e) Training course providers must permit representatives of the Department or its designee to
attend, evaluate and monitor any training course without charge. The Department is not required
to give advance notice of its inspection. The Department may suspend or withdraw approval of a
training course based upon the grounds specified in OAR 340-248-0140(4).3

(f) All initial worker and supervisor certification training, or refresher training involving persons
wishing to be certified in Oregon using prior training from an EPA approved accreditation or
certification course, must take place in Oregon.

(g) The Department may require accredited training providers to pay a fee to cover the reasonable
travel expenses for one Department representative to audit for compliance with this Division any
accredited refresher course that is not offered in the State of Oregon. This fee i1s an addition to
the standard accreditation application fee.

(2) Application for Accreditation:

(a) Applications for accreditation must be submitted to the Department in wriﬁng on forms provided
by the Department and include the information required by this section:

(A) Name, address, telephone number of the firm, individual(s), or sponsors conducting the
course, including the name under which the training provider intends to conduct the training;

(B) The type of course(s) for which approval is requested,

(C) A detailed course outline showing topics covered and the amount of time given to each topic,
and includes working with asbestos-substitute materials, fitting and using respirators, use of
glove-bag, donning protective clothing and constructing a decontamination unit, the number
of students to be accommodated; the number of instructors; and the amount of time for
hands-on skill training;

(D) A copy of the course manual, instructor notebooks and all printed material to be distributed
in the course;

(E) A description of teaching methods to be employed, including description of audio-visnal
materials to be used. Upon the Department's request the applicant must provide copies of the
materials. Any audio-visual materials provided to the Department will be returned to the
applicant,

(F} A description of the hands-on facility to be utilized including protocotl for instruction;
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(G} A description of the equipment that will be used during classroom lectures and hands-on
training;

(H) A list of all personnel involved in course preparation and presentation and a description of
the background, special training and qualification of each, as well as the subject matter
covered by each;

(I) A copy of each written examination to be given including the scoring methodology to be used
in grading the examination; and a detailed statement about the development and validation of
the examination;

(I} A list of the tuition or other fees required,;

(K) A sample of the certificate of completion;

(L) A description of the procedures and policies for re-examination of students who do not
successfully complete the training course examination;

(M) A list of any states or accrediting systems that approve the training course;

(N) A description of student evaluation methods (other than written examunation to be used)
associated with the hands-on skill training and course evaluation methods used by students;

(O) Any restriction on attendance such as class size, language, affiliation, or target andience of
class;

(P) A description of the procedure for issuing replacement certification cards to workers who
were issued a certification card by the training provider within the previous 12 months and
whose cards have been lost or destroyed;

(Q) Any additional information or documentation the Department may require in order to
evaluate the adequacy of the application; and

(R) The aAccreditation application fee.
(b) The training provider must retain a copy of the application materials listed above for at least
three years. Such applications must be made available for inspection by the Department or its

designees upon request.

(c) Application for initial training course accreditation and course materials must be submitted to the
Department at least 45 days before the requested approval date.;

(d) Upon approval of an initial or refresher asbestos traming course, the Department will issue a
certificate of accreditation. The certificate is valid for one year from the date of issuance.;
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(e) Application for renewal of accreditation must follow the procedures described for the initial
accreditation. In addition, course instructors must demonstrate that they have maintained
proficiency in their instructional specialty and adult training methods during the 12 months
before renewal, ‘

(3) Training Provider Administrative Tasks. Accredited training providers must perform the following
as a condition of accreditation:

(a) Administer the training course only to those persons who have been approved by the Department,
or have surrendered their expired certification cards to the trainer and others who are otherwise
qualified according to these rules. Such persons may take the examination to complete the
training course.

(b) Issue a numbered certificate and a photo certification card to each student who successfully
passes the training course examination and meets all other requirements for certification. Each
certificate and photo certification card must include:

(A) A unique certificate number;
(B) Name of certified person;
(C) Training course completed,
(D) Dates of the training course;

(E) Date of the examination;

(F) An expiration date of one year after the date upon which the person successfully completed
the course and examination;

(G) The name, address, and telephone number of the training provider that issued the certificate,
and

(H} A statement that the person receiving the certificate has completed the requisite training for
asbestos certification as specified in OAR-340-248-0130.

(c) Provide the Department with advance payment for each certificate to be issued.;

{d) Utilize and distribute as part of the course information or training aides furnished by the
Department.;

(e) Provide the Department with a monthly class schedule at least one week before the schedule
begins. Notification must include time and location of each course. Training providers must
obtain approval from the Department before any class taking place that is not on their monthly
schedule, and if the trainer wishes to hold a class with less than one week advanced notice.;
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(f) Training Providers must comply with the following recordkeeping requirements:

(A) Maintain the training records required by this subsection for a minimum of three years and
make them readily available for inspection by the Department or its designee.

(B) Retain copies of all instructional materials used during each classroom course.

(C) Retain copies of all instructor resumes and instructor approvals issued by either the
Department or US EPA. ;

(D) Document the following information for each accredited course:
(1) The date the exam was given;
(ii) Training course for which the exam was given;
(111) The name of the exam proctor;
(iv) The name and score of each person taking the exam and a single copy of the exam;
(v) Attendance record;
(vi) Co&se evaluation forms; and
(vii) The names of the instructors for each part of the course offered.
(E) Maintain records of certificates issued to students, including the following information:

(i) Name, address, telephone number, social security number of person receiving the
certificate;

(i1) Certificate number given to each person;
(iit) Photograph of each person;
(iv) Discipline for which the certificate was given; and
(v) Dates of training and certificate expiration.
(F) If a training provider is not accredited or ceases to give asbestos worker certification training,
the training provider must notify and allow the Department to take possession of the records

for lawful disposition.

(G) Submit certification class information to the Department within 30 days after the end of each
- training class or as directed by the Department.
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(g) Notify the Department before issuing a replacement certification card.;

(b} Have a current accreditation certificate at the training location.

(4) Denial, Suspension or Revocation of Accreditation, The Director may deny, suspend, or revoke an
application or current accreditation for any of the reasons contained in this section. The Department
will 1ssue a notice of denial, suspension, or revocation specifying the reasons for the action and any
conditions that must be met before the certificate will be issued or reinstated. Applicants may appeal
the Director's determination by requesting a contested case hearing pursuant to the provisions of
OAR chapter 340 division 11. The following are considered grounds for denial, revocation or
suspension:

(2) Misrepresenting the extent of a training course's approval by a State or the EPA; or
{b) Failing to submit required information or notifications in a timely manner; or

(c) Failing to report to the Department any change in staff or program which substantially deviates
from the information contained in the application; or

(d) Failing to maintain requisite records; or

(e) Falsifying accreditation records, instructor qualifications, or other accreditation information; or
(f) Failing to adhere to the training standards and requirements of this Division; or

(g) Failing to comply with the administrative tasks and any other requirement of this Division; or

(h) Providing concurrent traming for either initial or refresher courses for supervisors and asbestos
workers; or

(1) Failing to pay delinquent application fees, notification fees, or civil penalties; or

{j) The Department may suspend or withdraw a training course's approval if an approved training
course instructor or other person with supervisory authority over the dehivery of training violates
any other asbestos regulations administered by the Department or other agencies.

Stat. Auth.: ORS 468 & ORS 468A

Stats. Implemented: ORS 468.020 & ORS 468A.025

Hist.: DEQ 10-1988, f. & cert ef. 5-19-88 (and corrected 6-3-88); DEQ 4-1990, f. & cert. ef. 2-7-90 (and
corrected 5-21-90); DEQ 4-1993, f. & cert. ef. 3-10-93; DEQ 15-1995, f. 6-16-95, cert. ef. 7-1-95; DEQ
26-1995, f. & cert. ef. 12-6-95; DEQ 14-1999, f. & cert. ef. 10-14-99, Renumbered from 340-033-0060;
DEQ 1-2002, f. & cert. ef. 2-4-02 '

340-248-0150
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General Training Standards

(1) The training provider must limit each class to a maximum of 25 participants unless the Department
grants an exception in writing. The student to instructor ratio for hands-on training must be equal to
or less than ten to one (10:1). To apply for an exception allowing class size to exceed 25, the course
sponsor must submit the following information in writing to the Department and receive approval
before expanding the class size:

(a) The new class size limit;

{(b) The teaching methods and techniques for training the proposed larger class,
(c) The protocol for conducting the written examination; and

(d} Justification for a larger class size. |

(2) Course instructors must have academic credentials, demonstrated knowledge, prior training, or field
experience in their respective training roles.

(3) The Department may require any accredited training provider to use examinations developed by the
Department in lieu of the examinations offered by the training provider.

(4) Courses of instruction required for certification must be specific for each of the certificate categories
and mustshal be in accordance with the Department's requirements. The course instruction must be
presented through a combination of lectures, demonstrations, and hands-on practice.

(5) Courses requiring hands-on training must provide participants actual experience performing tasks
associated with asbestos abatement. Demonstrations not involving individual participation are
unacceptable as a substitute for hands-on training.

(6) Any person seeking certification as a supervisor must successfully complete an accredited training
course of at least five training days that satisfies the elements contained in the Department Asbestos
Training Guidance Document. The training course must include lectures, demonstrations, at least
14 hours of hands-on training, individual respirator fit testing, course review, and a written
examination consisting of multiple choice questions. To successfully complete the course, the
candidate must attend the lectures and demonstrations, fully participate in the hands-on training, and
achieve a passing score on the closed book examination.

(7) Any person seeking certification as a worker must successfully complete an accredited training
course of at least four training days as outlined in the Department Asbestos Training Guidance
Document. The training course shalmust include lectures, demonstrations, at least 14 hours of
actual hands-on training, individual respirator fit testing, course review, and an examination of
multiple choice questions. To successfully complete the course, the candidate must attend the
lectures and demonstrations, fully participate in the hands-on training, and achieve a passing score
on the closed book examination.
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(8) Refresher training consists of one training day for certified supervisors and workers. The refresher
courses must include a review of key arcas of initial training, updates, and an examination of
multiple choice questions as outlined in the Department Asbestos Training Guidance Document.
‘To successful complete the course, the candidate must attend the course, fully participate in any
hands-on training, and achieve a passing score on the closed book examination.

[Publications: Publications referenced are available from the agency. |

Stat. Auth.: ORS 468 & ORS 468A

Stats. Implemented: ORS 468A.745

Hist.: DEQ 10-1988, f. & cert ef. 5-19-88 (and corrected 6-3-88); DEQ 4-1990, f. & cert. ef. 2-7-90 (and
corrected 5-21-90); DEQ 4-1993, f. & cert. ef. 3-10-93; DEQ 15-1995, f. 6-16-95, cert. ef. 7-1-95; DEQ
14-1999, f. & cert. ef. 10-14-99, Renumbered from 340-033-0070; DEQ 1-2002, f. & cert. ef. 2-4-02

340-248-0160
Prior Training

A candidate may rely on successful completion of a training course aceredited by a governmental
agency other than the Department to satisfy the training and examination requirements of OAR 340-248-
0130 and 340-248-0140 if all of the following conditions are met:

(1) The Department determines that the course and examination requirements are equivalent to or
exceed the requirements of OAR 340-248-0130 and 340-248-0140 and the Department's Ashestos
Training Guidance Document for the level of certification sought or the Department has a
reciprocity agreement with the other jurisdiction. -

(2) To qualify for a refresher course and certification, prior training must have occurred during the two
years preceding the date the applicant applies to the Department. Applicants must have a current
certification from EPA or an equivalent certification from another state when applying under this
section.

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 468 & ORS 468A

Stats. Implemented: ORS 468A.745 ‘

Hist.: DEQ 10-1988, f. & cert ef. 5-19-88 (and corrected 6-3-88); DEQ 4-1990, £, & cert. ef. 2-7-90 (and

corrected 5-21-90); DEQ 15-1995, f. 6-16-95, cert. ef. 7-1-95; DEQ 14-1999, f. & cert. ef. 10-14-99,
Renumbered from 340-033-0080; DEQ 1-2002, f. & cert. ef. 2-4-02

340-248-0180

Fees
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(1) The Department may assess the following fees to provide revenues to operate the asbestos control
program.

(a) Contractor Licenses: A non-refundable license application fee of $1000 for a one-year Asbestos
Abatement Contractor license; '

(b) Worker and Supervisor Certifications: A non-refundable fee of $65 for a one-year certification as
an asbestos supervisor and $45 for a one-year certification as an asbestos worker;

c) Training Provider Accreditation: A non-refundable accreditation application fee of:
g Pp
(A) $320 for a one-year accreditation to provide a course for training asbestos supervisors;
‘ (B) $320 for a one-year accreditation to provide a course for training asbestos workers; and

(C) $320 cach for a one-year accreditation to provide a course for refresher training for any level
l of Oregon asbhestos certifications,

(d) Asbestos Abatement Project Notifications as required in OAR 340-248-0260.

(2) Requests for waiver of fees must be made in writing to the Director, on a case-by-case basis, and be
based upon financial hardship. Applicants for waivers must describe the reason for the request and
certify financial hardship. The Director may waive part or all of a fee.

Stat. Auth.: ORS 468 & ORS 468A

Stats. Implemented: ORS 468A.745

Hist.: DEQ 10-1988, f. & cert ef. 5-19-88 (and corrected 6-3-88); DEQ 4-1990, f. & cert. ef. 2-7-90 (and
corrected 5-21-90); DEQ 18-1991, f. & cert. efl 10-7-91; DEQ 4-1993, f. & cert. ef. 3-10-93; DEQ 19-
1994, f. 9-6-94, cert. ef. 10-1-94; DEQ 15-1995, f. 6-16-95, cert. ef. 7-1-95; DEQ 14-1999, f. & cert. ef.
10-14-99, Renumbered from 340-033-0100; DEQ 1-2002, f. & cert. ef. 2-4-02

Asbestos Emission Standards and Procedural Requirements
340-248-0205
General Provisions

| (1) No person may openly accumulate friable asbestos-containing -material or ashestos-containing waste
material.

I (2) Contractors working on asbestos abatement projects at secure facilities must ensure that all security
clearance requirements are completed before asbestos abatement projects at secure facilities start so
Department inspectors may gain immediate access to perform required asbestos project inspections.
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(3) Anv asbestos-containing material that is subjected to sanding, grinding, sawing, or abrading must be
handled and disposed of as fiiable asbestos material.

{4) The content of asbesfos in any asbestos-containing material must be determined using the method
specified in 40 CFR Part 763 Subpart E, Appendix E. Section 1, Polarized Light Microscopy or
another method approved by the Department.

Stat. Auth.: ORS 468.020, ORS 468A.025, ORS 468A.135 & ORS 468A.745
Stats. Implemented: ORS 468A.700 - ORS 468A.760
Hist.: DEQ 1-2002, f. & cert. ef. 2-4-02

340-248-0210
Asbestos Requirements for Mills, Roadways and Parking lots, and Manufacturing Operations

{1) Emission standard for asbestos mills. No person may cause or allow to be discharged into the
atmosphere any visible emissions, including fugitive emissions, from any asbestos milling operation
except as provided under OAR 340-248-0275(2) Air Cleaning. For purposes of this rule, the
presence of uncombined water in the emission plume is not a violation of the visible emission
requirement. Qutside storage of asbestos materials is not part of an asbestos mill operation. The
owner or operator of an asbestos mill must meet the following requirements:

(a) Monitor each potential source of asbestos emissions from any part of the mill facility, including
air cleaning devices, process equipment, and buildings that house equipment for material
processing and handling, at least once each day, during daylight hours, for visible emissions to
the outside air during periods of operations. The monitoring must be by visual observation of at
least 15 seconds duration per source of emissions.;

(b) Inspect each air cleaning device at least once each week for proper operation and for changes that
signal the potential for malfunction including, to the maximum extent possible without
dismantling other than opening the device, the presence of tears, holes, and abrasions in filter
bags and for dust deposits on the clean side of bags. For air cleaning devices that cannot be
mspected on a weekly basis, submit to the Department, revise as necessary, and implement a
written maintenance plan to include, at a minimum, a maintenance schedule and recordkeeping
plan.

(c) Maintain records of the results of visible emissions monitoring and air cleaning device
inspections using a format approved by the Department and including the following information:

(A) Date and time of each inspection;
(B) Presence or absence of visible emissions;

(C) Condition of fabric filters, including presence of any tears, holes, and abrasions;
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(D) Presence of dust deposits on clean side of fabric filters;

(E) Brief description of corrective actions taken, including date and time; and
(F) Daily hours of operation for each air cleaning device.

(d) Furnish upon request, and make available at the affected facility during normal business hours
for inspection by the Department, all records required under this section.;

(e) Retain a copy of all monitoring and inspection records for at least two yearss.

(f) Submit a copy of visible emission monitoring records to the Department quarterly. The quarterly
reports must be postmarked by the 30th day following the end of the calendar quarter;.

(g) Asbestos-containing waste material produced by any asbestos milling operation must be disposed
of according to OAR 340-248-0280 and -0290.

(2) Roadways and Parking Lots. No person may construct or maintain, or allow to be constructed or
maintained a roadway with asbestos tailings or asbestos-containing waste material on that roadway,
unless (for asbestos tailings): ‘

(a) It is a temporary roadway on an area of asbestos ore deposits (asbestos ming); or

(b) It is a temporary roadway at an active ashestos mill site and is encapsulated with a resinous or
bituminous binder. The encapsulated road surface must be maintained at least once per calendar
year or within 12 months of road construction to prevent dust emissions; or

(c) It is encapsulated in asphalt concrete meeting the specifications contained in Section 401 of
Standard Specifications for Construction of Roads and Bridges on Federal Highway
Projects, FP-85, 1985, or their equivalent.

(3) Manufacturing. No person may cause or allow to be discharged into the atmosphere any visible
emissions, except as provided in OAR 340-248-0275(2), from any building or structure in which
manufacturing operations utilizing commercial asbestos are conducted, or directly from any such
manufacturing operations if they are conducted outside buildings or structures, or from any other
fugitive emissions. All asbestos-containing waste material produced by any manufacturing operation
must be disposed of according to OAR 340-248-0280 and -0290. Visible emissions from boilers or
other points not producing emissions directly from the manufacturing operation and having no
possible ashestos material in the exhaust gases are not a violation of this rule. The presence of
uncombined water in the exhaust plume is not a violation of the visible emission requirements:

(a) Applicability. Manufacturing operations subject to this rule are as follows:

(A) The manufacture of cloth, cord, wicks, tubing, tape, twine, rope, thread, yarn, roving, lap, or
other textile materials; :
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(B) The manufacture of cement products;

(C) The manufacture of fire proofing and insulating materials;

(D) The manufacture of friction products;

(E) The manufactare of paper, millboard, and felt;

(F) The manufacture of floor tile;

(G) The manufacture of paints, coatings, caulks, adhesives, or sealants;
(H) The manufacture of plastics and rubber materials;

(T) The manufacture of chlorine, using asbestos diaphragm technology;
(J) The manufacture of shotgun shell wads;

(K) The manufacture of asphalt concrete; and

(L) Any other manufacturing operation that results or may result in the release of asbestos
material to the ambient air.

(b) The owner or operator of the manufacturing operation must monitor each potential source of
asbestos emissions from any part of the manufacturing facility, including air cleaning devices,
process equipment, and buildings housing material processing and handling equipment.
Monitoring must be done at least once each day during daylight hours for visible emissions to the
outside air during periods of operation and be by visual observation of at least 15 seconds
duration per source of emissions;.

(c) The owner or operator of the manufacturing operation must inspect each air cleaning device at
least once each week for proper operation and for changes that signal the potential for
malfunctions, including, to the maximum extent possible without dismantling other than opening
the device, the presence of tears, holes, and abrasions in filter bags and for dust deposits on the
clean side of bags. For air cleaning devices that cannot be inspected on a weekly basis, submit to
the Department, revise as necessary, and implement a written maintenance plan to include, at a
minimum, a maintenance schedule and recordkeeping plan.

(d) The owner or operator of a manufacturing operation must maintain records of the results of
visible emission monitoring and air cleaning device inspections using a format approved by the
Department and including the following information:

(A) Date and time of each inspection;

(B) Presence or absence of visible emissions;
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(C) Condition of fabric filters, including presence of any tears, holes and abrasions;

(D) Presence of dust deposits on clean side of fabric filters;
(E) Brief description of corrective actions taken, including date and time; and
(F) Daily hours of operation for each air cleaning device.

(e) The owner or operator of a manufacturing operation must furnish upon request, and make
available at the affected facility during normal business hours for inspection by the Department,
all records required under this sections.

(f) Theowner or operator of a manufacturing operation must retain a copy of all monitoring and
inspection records for at least two vears;.

(g) The owner or operator of a manufacturing operation must submit quarterly a copy of the visible
emission monitoring records to the Department if visible emissions occurred during the report
period. Quarterly reports must be postmarked by the 30th day following the end of the calendar
quarters.

(h) Asbestos—cdntaining waste material produced by any asbestos manufacturing operation shatimust
be disposed of according to OAR 340-248-0280 orand 340-248-0290.

‘Stat. Auth.: ORS 468 & ORS 468A

Stats. Implemented: ORS 468A.745

Hist.: DEQ 96, . 9-2-75, ef. 9-25-75; DEQ 22-1982, f. & ef. 10-21-82; DEQ 9-1988, f. 5-19-88 (and
corrected 6-3-88), ef. 6-1-88; DEQ 4-1990, f. & cert. ef. 2-7-90 (and corrected 5-21-90 & 7-8-91); DEQ
8-1990, f. 3-13-90, cert. ef. 4-23-90;, DEQ 18-1991, f. & cert. ef. 10-7-91; Section (4)(a) - (d)
renumbered to 340-025-0466; Section (5)(a-d) renumbered to 340-025-0467; Sections (6) - (12)
renumbered to 340-025-0468; Sections (13) - (15) renumbered to 340-025-0469; DEQ 4-1993, 1. & cert.
ef. 3-10-93; DEQ 18-1993, f. & cert. ef. 11-4-93; Renumbered from 340-025-0465; DEQ 15-1995, f. &
cert. ef. 6-16-95; DEQ 22-1995, f. & cert. ef. 10-6-95; DEQ 14-1999, {. & cert. ef. 10-14-99,
Renumbered from 340-032-5600; DEQ 1-2002, f. & cert. ef. 2-4-02

340-248-0220

Reporting Requirements for Ashestos Sources Using Air Cleaning Devices

(1) New sources covered by this rule must submit the requested information 90 days before initial
startup. Existing sources covered by this rule must comply by March 1, 1996. Changes in the
information provided to the Department must be submitted within 30 days after the change.

(2) Sources covered by OAR 340-248-0210(1) Mills, 340-248-0210(3) Manufacturing, 340-248-0275(4)

Fabricating, and 340-248-0230 Asbestos to Nonasbestos Conversion Operations, must provide the
following information to the Department::
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(a) A description of the emission control equipment used for each process; and

(b) If a fabric filter device is used to control emissions:

(A) The airflow permeability in m*/min/m® (ft*/min/ft*) if the fabric filter device uses a woven
fabric, and, if the fabric is synthetic, whether the fill yarn is spun or not spun; and

(B) If the fabric filter device uses a felted fabric, the density in g/m? (oz/ydz), the minimum
thickness in millimeters (inches), and the airflow permeability in m*/min/m’ (ft’/min/ft*).

(c) If a HEPA filter is used to control emissions, the certified efficiency.

(3) SEersources covered by this rule and subject to OAR 340-248-0280(1) through 340-248-0280(9)

andor 340-248-0290¢1 - through -0290(9)-Asbestos Disposal Requirements must submit the

following information:

(a) A brief description of each process that generates asbestos-containing waste material;

(b) The3 average volume of asbestos-containing waste material disposed of, measured in m*/day
(yd“/day);

{(c) The emussion control methods used in all stages of waste disposal; and

(d) The type of disposal site or incineration site used for ultimate disposal, the name of the site
operator, and the name and location of the disposal site.

(4) FersSources covered by thlS rule and subj ect to OAR 340 248 0280(1 0)s.- 340—248 0280( 1 1) orand

340-248-0290¢ -
Sites must provide the followmg mformatlon

(a) A brief description of the site; and

(b) The method or methods used to comply with the standards, or alternative procedures used.

Stat. Auth.: ORS 468 & ORS 468A
Stats. Implemented: ORS 468A.745
Hist.: DEQ 26-1995, f. & cert. ef. 12-6-95; DEQ 14-1999, f. & cert. ef. 10-14-99, Renumbered from

340-032-5604; DEQ 1-2002, f. & cert. ef. 2-4-02
340-248-0240

Asbestos Inspection Requirements for Oregon Title V Operating Permit Program Sources

This rule applies to renovation and demolition activities at major sources subject to the Oregon Title V
Operating Permit program as defined in OAR 340-200-0020.
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(1) To determine applicability of the Department's asbestos regulations, the owner or operator of a

renovation or demolition project must thoroughly survey, using an accredited 1nspector, the affected
area for the presence of asbestos, including nonfriable asbestos. A copy of that survey report must
remain on site during any demolition or renovation activity.

(2) For demolition projects where no asbestos-containing material is present, written notification must
be submitted to the Department on an approved form. The notification must be submitted by the
owner or operator or by the demolition contractor as follows:

(a} Submit the notification, as specified in section (3) of this rule, to the Department at least ten days
before beginning any demolition project.

(b) Failure to notify the Department before any changes in the scheduled starting or completion dates
or other substantial changes renders the notification of demolition void.

(3) The following information must be provided for each notification of demolition:
(a) Name, address, and telephone number of the person conducting the demolition.
(b) Contractor's Oregon demolition license number, if applicable.
(c) Certification that no asbestos was found during the predemolition asbestos survey and that if
asbestos-containing material is uncovered during demolition the procedures found in OAR 340-

248-0250 through OAR 340-248-0290 will be followed.

(d) Description of building, structure, facility, installation, vehicle, or vessel to be demolished,
including:

(A) The age and present and priér use of the facility; and

(B) Address or location of the scheduled demolition project.
(€) Major source owner or operator name, address and phone number.
(f) Scheduled starting and completion dates of demolition work.

(g) Any other information requested on the Department form.

Stat. Auth.: ORS 468 & ORS 468A

Stats. Implemented: ORS 468A.745

Hist.: DEQ 20-1993(Temp), f. & cert. ef. 11-4-93; DEQ 13-1994, . & cert. ef. 5-19-94; DEQ 24-1994,
f. & cert. efl 10-28-94; DEQ 22-1995, f. & cert. ef. 10-6-95; DEQ 14-1999, {. & cert. ef. 10-14-99,
Renumbered from 340-032-5610; DEQ 1-2002, f. & cert. ef. 2-4-02

340-248-0250
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Asbestos Abatement Projects Exemptions

(1} Any person who conducts or provides for the conduct of an asbestos abatement project must comply
with the provisions of OAR 340 division 248 except as provided in this rule.

(2) The following asbestos abatement projects are exempt from certain provisions of this Division as
listed in this Section:

(a) Asbestos abatement conducted inside a single private residence:

B)by-the owner-ocenpant-_is exempt from OAR 340-248-0110 through 340-248-0180, OAR
340-248-0210 through 340-248-0240 and OAR 340-248-0260 through 340-248-0270 if the

residence is occupied by the owner and the owner occupant is performing the asbestos
abatement work.

_(b) Asbestos abatement conducted outside of a single private residence by the owner is exempt from
the notification requirements contained in OAR 340-248-0260-and -0270(1), if the residence is
not a rental property, a commercial business, or intended to be demohshed.

(c) Residential buildings with four or fewer dwelling units that-were-eonstructed-after 1987 are
exempt from the provisions of OAR 340-248-0270(1).

(d) Projects involving the removal of mastics and roofing products that are fully encapsulated with a
petroleum-based binder and are not hard, dry, or brittle are exempt from QAR 340-248-0110

through 340-248-0280-apd—0290(1);(2)-3);and{9) provided the materials are not made friable.

' (¢) Projects involving the removal of less than three square feet or three linear feet of asbestos-
containing material are exempt from OAR 340-248-0110 through 340-248-0180 and the
notification requirements in 340-248-0260 provided that the removal of asbestos is not the
primary objective, is part of a needed repair operation, and the methods of removal are in
compliance with QAR 437 Division 3 "Construction" Subsection Z and 29 CFR 1926, 1101
(g)(i) through (iii) (1998). Asbestos abatement projects may not be subdivided into smaller sized
units in order to qualify for this exemption.

(f) Projects involving the removal of asbestos-containing materials that are sealed from the
atmosphere by a rigid casing are exempt from OAR 340-248-0110 through 340-248-02870 and--
0290 -throueh-(4}-and-(H-threugh(9P, provided the casing is not broken or otherwise altered
such that asbestos fibers could be released during removal, handling, and transport to an
authorized disposal site.

(3) Any person who removes non-friable asbestos-containing material not exempted under OAR 340-
248-0250(2) must comply with the following:
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(a) Submit asbestos removal notification and the appropriate fee to the Department Business Office
on a Department form in accordance with QAR 340-248-0260.

(b) Remove nonfriable asbestos-eentaining materials in a manner that ensures the material remains
nonfriable.

(c) A nonfriable asbestos abatement project is exempt from the asbestos licensing and certification
requirements under QAR 340-248-0100 through 340-248-0180. The exemption ends whenever

the asbestos-containing material becomes friable-er-has-the potential-to-releasc asbestosfibers
into-the-environment.

(4) Emergency fire fighting is not subject to this division.

(5) Asbestos contaimning waste material that is handled and disposed of in compliance with a solid waste
permit issued pursuant to ORS 459 is not subject to QAR 340-248-0205(1).

[Publications: Publications referenced are available from the agency.]

Stat. Auth.: ORS 468 & ORS 468A

Stats. Implemented: ORS 468A.745

Hist.: DEQ 96, f. 9-2-75, ef. 9-25-75; DEQ 22-1982, f. & ef. 10-21-82; DEQ 9-1988, f. 5-19-88 (and
corrected 6-3-88), ef. 6-1-88; DEQ 4-1990, f. & cert. ef. 2-7-90 (and corrected 5-21-90 & 7-8-91); DEQ 7
8-1990, f. 3-13-90, cert. ef. 4-23-90; DEQ 18-1991, . & cert. ef. 10-7-91; Section (1)(z) - (d)
renumbered from 340-025-0465(4)(a) - (d); DEQ 4-1993, f. & cert. ef. 3-10-93; DEQ 18-1993, f. & cert.
ef. 11-4-93; Renumbered from 340-025-0466; DEQ 19-1994, {. 9-6-94, cert. ef. 10-1-94; DEQ 15-1995,
f. & cert. ef. 6-16-95; DEQ 22-1995, {. & cert. ef. 10-6-95; DEQ 14-1999, f. & cert. ef, 10-14-99,
Renumbered from 340-032-5620; DEQ 1-2002, f. & cert. ef. 2-4-02

340-248-0260
Asbestos Abatement Notifications Requirements

Except as provided for in OAR 340-248-0250, written notification of any asbestos abatement project
must be provided to the Department on a form prepared by and available from the Department,
accompanied by the appropriate fee. The notification must be submitted by the facility owner or operator
or by the contractor in accordance with one of the procedures specified in sections (1), (2), or (3) of this
rule except as provided m sections (5), (6), or (7).
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{1) Submit the notifications as specified in section (4) of this rule and the project notification fee to the
Department at least ten days before beginning any friable asbestos abatement project and at least five
days before beginning any non-friable asbestos abatement project.

(a) The project notification fee is:

(A) $35 for each project less than 40 linear feet or 80 square feet of asbestos-containing material,
a residential building, or a non-friable asbestos abatement project.

(B) $70 for each project greater than or equal to-40 linear feet or 80 square feet but less than 260
linear feet or 160 square feet of asbestos-containing material.

(C) §275 for each project greater than or equal to 260 linear feet or 160 square feet, and less than
1300 linear feet or 800 square feet of asbestos-containing material.

(D) $375 for each project greater than or equal to 1300 linear feet or 800 square feet, and less
than 2600 linear feet or 1600 square feet of asbestos-containing material.

(E) $650 for each project greater than or equal to 2600 linear feet or 1600 square feet, and less
than 5000 linear feet or 3500 square feet of asbestos-containing material.

(F) $750 for each project greater than or equal to 5000 linear feet or 3500 square feet, and less
than 10,000 linear feet or 6000 square feet of asbestos-containing material.

(G) $1,200 for each project greater than or equal to 10,000 linear feet or 6000 square feet, and
less than 26,000 linear feet or 16,000 square feet of asbestos-containing material.

(H) $2,000 for each project greater than or equal to 26,000 linear feet or 16,000 square feet, and
less than 260,000 linear feet or 160,000 square feet of asbestos-containing material.

(I) $2,500 for cach project greater than 260,000 linear feet or 160,000 square feet of asbestos-
containing material.

(I) $260 for annual notifications for friable asbestos abatement projects involving removal of 40
linear feet or 80 square feet or less of asbestos-containing material,

(K) $350 for annual notifications for non-friable asbestos abatement projects performed at
schools, colleges, and facilities.

(b) Project notification fees must accompany the project notification form. Notification has not
occurred until the completed notification form and appropriate notification fee is received by the
Department, '

(¢) The Department may waive the ten-day notification requirement in section (1) of this rule in
emergencies that directly affect human life, health, and property. This includes:
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(A) Emergencies where there is an imminent threat of loss of life or severe injury;

(B) Emergencies where the public 1s exposed to air-bome asbestos fibers; or

(C) Emergencies where significant property damage will occur if repairs are not made
immediately.

(d) The Department may waive the ten-day notification requirement in section (1) of this rule for
asbestos abatement projects that were not planned, resulted from unexpected events, and will
cause damage to equipment or impose unreasonable financial burden if not performed
immediately. This includes the non-routine failure of equipment.

(e) In either subsection (c) or (d) of this section persons responsible for such asbestos abatement
projects must notify the Department by telephone before commencing work or by 9:00 am of the
next working day if the work was performed on a weekend or holiday. In any case notification as
specified in section (4) of this rule and the appropriate fee must be submitted to the Department
within three days of commencing emergency or unexpected event asbestos abatement projects.

(f) Failure to notify the Department before any changes in the scheduled starting or completion dates
or other substantial changes will render the notification void.

(g) If an asbestos project equal to or greater than 2,600 linear feet or 1,600 square feet continues for
more than one year from the original start date of the project a new notification and fee must be
submitted annually thereafter until the project is complete,

(h) Residential buildings include: site built homes, modular homes constructed off site, mobile
homes, condominiums, and duplexes or other multi unit residential buildings consisting of four
units or less.

(2) Annual notification for small-scale friable asbestos abatement projects. This notification may be used
only for projects where no more than 40 linear or 80 square fect of asbestos-containing material is
removed. The small-scale friable asbestos projects may be conducted at multiple facilities by a
single licensed asbestos contractor, or at a facility that has a centrally controlled asbestos operation
and maintenance program where the facility owner uses appropriately trained and certified personnel
to remove asbestos.

(a) Establish eligibility for use of this notification procedure with the Department prior to use.:

(b) Maintain on file with the Department a general asbestos abatement plan. The plan must contain
the information specified in subsections (4)(a) through (4)(i) of this rule to the extent possible.:

(c) Provide to the Department a summary report of all asbestos abatement projects conducted in the
previous three months by the 15th day of the month following the end of the calendar quarter.
The summary report must include the information specified in subsections (4)(i) through (4)(1) of
this rule for each project, a description of any significant variations from the general asbestos
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abatement plan; and a description of asbestos abatement projects anticipated for the next quarter

when possible.;

(d) Provide to the Department, upon request, a list of ashestos abatement projects that are scheduled
or are being conducted at the time of the request.:

(e) Submit project notification and fee prior fo use of this notification procedure;

(f) Failure to provide payment for use of this notification procedure will void the general asbestos
abatement plan and each subsequent abatement project will be individually assessed a project

notification fee.

(3) Annual non-friable asbestos abatement projects may only be performed at schools, colleges, and
facilities where the removal work is done by certified asbestos abatement workers. Submit the

notification as follows:

(a) Establish eligibility for use of this notification procedure with the Department prior to use:.

(b) Maintain on file with the Department a general non-friable asbestos abatement plan. The plan
must contain the information specified in subsections (4)(a) through (4)(i) of this rule to the

extent possibles

(c) Provide to the Department a summary report of all non-friable asbestos abatement projects
conducted in the previous three months by the 15th day of the month following the end of the
calendar quarter. The summary report must include the information specified in subsections
(4)(1) through (4)(1) of this rule for each project, a description of any significant variations from
the general asbestos abatement plan, and a list describing the non-friable asbestos abatement
projects anticipated for the next quarter, when possible.:

(d) Submit project notification and fee prior to use of this notification procedure.;

(e) Failure to provide payment for use of this notification procedure will void the general non-friable
ashestos abatement plan and each subsequent non-friable abatement project will be individually

assessed a project notification fee.
(4) The following information must be provided for each notification:
(a) Name and address of person conducting asbestos abatement.

(b} The Oregon asbestos abatement contractor's license number and certification number of the
supervisor for the asbestos abatement project or, for nonfriable asbestos abatement projects, the
name of the supervising person that meets Oregon OSHA's competent person qualifications as
required in OAR 437, division 3 "Construction", Subdivision Z, 1926.1101(b) "Competent

person”, (2/10/1994).
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(c) Method of asbestos abatement to be employed.

(d) Procedures to be employed to insure compliance with OAR 340-248-0270 through 340-248-
0290.

(e) Names, addresses, and phone numbers of waste transporters.

(f) Name and address or location of the waste disposal site where the asbestos-containing waste
material will be deposited.

(g) Description of asbestos disposal procedure.

(h) Description of building, structure, facility, installation, vehicle, or vessel to be demolished or
renovated, including:

{A) The age, present and prior use of the facility;

(B) Address or location where the asbestos abatement project is to be accomplished, including
building, floor, and room numbers.

(i) Facility owner or operator name, address and phone number.
(j) Scheduled starting and completion dates of asbestos abatement work.

(k) Description of the asbestos type, approximate asbestos content (percent), and location of the
asbestos-containing matcrial.

(I) Amount of asbestos to be abated: linear feet, square feet, thickness.

(m) For facilities described in OAR 340-248-0270(8) provide the name, title and authority of the
State or local government official who ordered the demolition, date the order was issued, and the
date demolition is fo begin.

(n) Any other information requested on the Department form.

(5) The project notification fees specified in this section will be increased by 50% when an asbestos
abatement project is commenced without filing of a project notification or submittal of a notification
fee or when notification of less than ten days is provided under subsections (1)(c) and (d) of this
rule.

(6) The Director may waive part or all of a project notification fee. Requests for waiver of fees must be
made in writing to the Director, on a case-by-case basis, and be based upon financial hardship.
Applicants for waivers must describe the reason for the request and certify financial hardship.
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(7) Pursnant to ORS 468A.135, a regional authority may adopt project notification fees for asbestos
abatement projects in different amounts than are set forth in this rule. The fees will be based upon
the costs of the regional authority in carrying out the delegated asbestos program. The regional
authority may collect, retain, and expend such project notification fees for asbestos abatement
projects within its jurisdiction.

Stat. Auth.: ORS 468 & ORS 468A

Stats. Implemented: ORS 468.020 & ORS 468A.025

Hist.: DEQ 96, f. 9-2-75, ef. 9-25-75; DEQ 22-1982, f. & ef. 10-21-82; DEQ 9-1988, f. 5-19-88 (and
corrected 6-3-88), ef. 6-1-88; DEQ 4-1990, f. & cert. ef. 2-7-90 (and corrected 5-21-90 & 7-8-91); DEQ
8-1990, f. 3-13-90, cert. ef. 4-23-90; DEQ 18-1991, f. & cert. ef. 10-7-91; Renumbered from 340-025-
0465(5)(a) - (d); DEQ 4-1993, f. & cert. ef. 3-10-93; DEQ 18-1993, f. & cert. ef. 11-4-93; Renumbered
from 340-025-0467; DEQ 19-1994, f. 9-6-94, cert. ef. 10-1-94; DEQ 15-1995, f. & cert. ef. 6-16-95;
DEQ 26-1995, {. & cert. ef. 12-6-95; DEQ 14-1999, f. & cert. ef. 10-14-99, Renumbered from 340-032-
5630, DEQ 1-2002, f. & cert. ef. 2-4-02

340-248-0270
Asbestos Abatement Work Practices and Procedures

Except as provided for in OAR 340-248-0250, the following procedures must be employed by any
person who conducts or provides for the conduct of an asbestos abatement project.

(1) Prior to performing a demolition or renovation activity on a facility the owner or operator of a
facility must have an accredited inspector thoroughly survey the affected facility or part of the
facility where the demolition or renovation operation will occur for the presence of asbestos-
containing material, including nonfriable asbestos-eentaining material.

(2) The owner or operator of a facility that requires a survey pursuant to CAR 340-248-0270(1) must
keep a copy of the survey report onsite at the facility during any demolition or renovation activity.

(3) Remove all asbestos-containing materials before any activity begins that would break up, dislodge,
or disturb the materials or preclude access to the materials for subsequent removal. Asbestos-

containing materials need not be removed before demolition if:

(a) They are on a facility component that is encased in concrete or other similar material and are
adequately wetted whenever exposed during demolition;

(b) They were not discovered before demolition and cannot be removed because of unsafe conditions
as a result of the demolition.

| (4) Upon discovery of asbestos-containing materials found during demolition the owner or operator
performing the demolition must:

(a) Stop demolition work immediately;
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(b) Notify the Department immediately of the occurrence;

(c) Keep the exposed asbestos-containing materials and any asbestos-contaminated waste material
adequately wet at all times until a licensed asbestos abatement contractor begins removal
activitics;

(d) Have the licensed asbestos abatement contractor remove and dispose of the asbestos-containing
waste material.

(5) Asbestos-containing materials must be adequately wetted when they are being removed. In
renovation, maintenance, repair, and construction operations, where wetting would unavoidably
damage equipment or is incompatible with specialized work practices, or presents a safety hazard,
adequate wetting is not required if the owner or operator:

(a) Obtains-prior written approval from the Department for dry removal of asbestos-containing
material, - : ‘

(b) Keeps a copy of the Department's written approval available for inspection at the work site;

(c) Adequately wraps or encloses any asbestos-containing material during handling to avoid
releasing fibers;

(d) Uses a local exhaust ventilation and collection system designed and operated to capture the
particulate asbestos material produced by the asbestos abatement project.

(6) When a facility component covered or coated with asbestos-containing materials is being taken out
of the facility as units or in sections:

(a) Adequately wet any asbestos-containing materials exposed during cutting or disjointing
operation;

(b) Carcfully lower the units or sections to ground level, not dropping them or throwing them;
(c) Asbestos-containing materials do not need to be removed from large facility components such as
reactor vessels, large tanks, steam generators, but excluding beams if the following requirements

are met:

(A) The component is removed, transported, stored, disposed of, or reused without disturbing or
damaging the regulated asbestos-containing material; and

{B) The component is encased in leak-tight wrapping; and

(C) The leak-tight wrapping is labeled according to OAR 340-248-0280(2)(b) during all loading
and unloading operations and during storage.
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(7) For friable asbestos-contatning materials being removed or stripped.:

(a) Adequately wet the materials to ensure that they remain wet until they are disposed of in
accordance with OAR 340-248-0280;

(b) Carefully lower the materials to the floor, not dropping or throwing them;

(c) With prior written approval from the Department, transport the materials to the ground via dust-
tight chutes or containers if they have been removed or stripped above ground level and were not
removed as units or 1n sections.

(d) Enclose the area where friable asbestos materials are to be removed with a negative pressure
enclosure prior to abatement unless written approval for an alternative is granted by the
Department.

(e) A minimum of one viewing window will be installed in all enclosures, including negative
pressure enclosures, in accordance with the following:

(A) Each viewing window must be a minimum of two feet by two feet and be made of a material
that will allow a clear view inside the enclosure.

(B) For large enclosures, including negative pressure enclosures, install one viewing window for
every 5,000 square feet of area when spatially feasible.

f (8) Any person that demolishes a facility under an order of the State of Oregon or a local governmental
agency, issued because the facility is structurally unsound and in danger of imminent collapse must
comply with the following:

(a) Obtain written approval from the Department for an ordered demolition procedure before that
demolition takes place; and

(b) Send a copy of the order and an asbestos abatement project notification (as described in OAR
340-248-0260) to the Department before commencing demolition work; and

(c) Keep a copy of the order, Department's approval, and the notification form at the demolition site
during all phases of demolition until final disposal of the project waste at an authorized landfill;
and

(d) Keep asbestos-containing materials and asbestos contaminated debris adequately wet during
demolition and comply with the disposal requirements set forth in OAR 340-248-0280 orand
340-248-0290.

(9) Persons performing asbestos abatement outside full negative pressure containment must obtain
written approval from the Department before using mechanical equipment to remove asbestos-
containing material.
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(10) Before a facility is demolished by intentional burning, all asbestos-containing material must be
removed and disposed of in accordance with OAR 340-248-0010 through 340-248-0290.

(11) None of the operations in section (1) through (4) of this rule may cause any visible emissions. Any
local exhaust ventilation and collection system or vacuuming equipment used during an asbestos
abatement project, must be equipped with a HEPA filter or other filter of equal or greater collection
efficiency.

(12) The Director may approve, on a case-by-case basis, requests to use an alternative to the
requirements contained in this rule. The contractor or facility owner or operator must submit a
written description of the proposed alternative and demonstrate to the Director's satisfaction that the
proposed alternative provides public health protection equivalent to the protection that would be
provided by the specific requirement, or that such level of protection cannot be obtained for the
asbestos abatement project.

(13) Final Air Clearance Sampling Requirements apply to projects involving more than 160 square feet
or 260 linear feet of asbestos-containing material. Before containment around such an area is
removed, the person performing the abatement must have at least one air sample collected that
“documents that the air inside the containment has no more than (.01 fibers per cubic centimeter of
air. The air sample(s) collected may not exceed 0.01 fibers per cubic centimeter of air. The
Department may grant a waiver to this section or exceptions to the following requirements upon
receiving an advanced written request:

(a) The air clearance samples must be performed and analyzed by a party who is National Institute of
Occupational Safety and Health (NTOSH) 582 certified and financially independent from the
person(s) conducting the asbestos abatement project;

(b) Before final air clearance sampling is performed the following must be completed:

(A) All visible asbestos-containing material and asbestos-containing waste material must be
removed according to the requirements of this section;

(B) The air and surfaces within the containment must be sprayed with an encapsulant;

(C) Air sampling may commence when the encapsulant has settled sufficiently so that the filter
of the sample 1s not clogged by airborne encapsulant;

(D) Air filtration units must remain on during the air-monitoring period.

-(c) Air clearance sampling inside containment areas must be aggressive and comply with the
following procedures:

(A) Immediately before starting the sampling pumps, direct exhaust from a minimum one horse
power forced air blower against all walls, ceilings, floors, ledges, and other surfaces in the
containment;
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(B) Then place stationary fans in locations that will not interfere with air monitoring equipment
and then directed toward the ceiling. Use one fan per 10,000 cubic feet of room space;

(C) Start sampling pumps and sample an adequate volume of air to detect concentrations of 0.01
fibers of asbestos per cubic centimeter according to NIOSH 7400 method;

(D) When sampling is completed turn off the pump and then the fan(s);

(E) As an alternative to- meeting the requirements of paragraphs (A) through (D} of this
subsection, air clearance sample analysis may be performed according to Transmission
Electron Microscopy Analytical Methods prescribed by 40 CFR 763, Appendix A to
Subpart E (Interim Transmission Electron Microscopy Analytical Methods).

(d) The person performing asbestos abatement projects requiring air clearance sampling must submit
the clearance results to the Department on a Department form. The clearance results must be
received by the Department within 30 days after the completion date of the asbestos abatement
project.

[Publications: Publications referenced are available {rom the agency. |

Stat. Auth.: ORS 468 & ORS 468A

Stats. Implemented: ORS 468A.745

Hist.: DEQ 96, f. 9-2-75, ef. 9-25-75; DEQ 22-1982, f. & ef. 10-21-82; DEQ 9-1988, f. 5-19-88. ef. 6-1-
88 (and corrected 6-3-88); DEQ 18-1991, . & cert. ef. 10-7-91; Renumbered from 340-025-0465(6) -
(12); DEQ 4-1993, f. & cert. ef. 3-10-93; DEQ 18-1993, f. & cert. ef. 11-4-93; Renumbered from 340-
025-0468; DEQ 15-1995, f. & cert. ef. 6-16-95; DEQ 14-1999, {. & cert. ef. 10-14-99, Renumbered
from 340-032-5640; DEQ 1-2002, f. & cert. ef. 2-4-02

340-248-0275
Asbestos Standards for Air Cleaning, Spraying, Molded Insulation, and Fabricating

The following methods must be employed for air cleaning, fabricating, and sprayed-on and molded
insulation applications:

(1) Options for Air Cleaning. Rather than meet the no visible emissions requirements of OAR 340-248-
0210(1) and (3), owners and operators may elect to use methods specified in Section (2).

(2) Air Cleaning. All persons electing to use air cleaning methods rather than comply with the no visible
emission requirements must meet one of the provisions of subsections (a) through (d} of this section
and all of the requirements specified in subsections (e) and (f) of this section:

(a) Fabric filter collection devices must be used, except as provided in subsections (b) and (c) of this
section. Such devices must be operated at a pressure drop of no more than four inches (10.16 cm)
water gauge as measured across the filter fabric. The air flow permeability, as determined by
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ASTM Method D737-75, must not exceed 30 ft.*/min./ft.* (9 m*/min./m®) for woven fabrics or
35 ft.}/min./ft.> (11 m*/min./m?) for felted fabrics with the exception that airflow permeability of
40 ft.*/min/ft.* (12 m*/min./m?) for woven and 45 ft.*/min./ft.” (14 m*/min./m?) for felted fabrics
must be allowed for filtering air emissions from asbestos ore dryers. Fach square vard of felted
fabric must weigh at least 14 ounces (475 grams per square meter) and be at least 1/16 inch (1.6
mm) thick throughout. Any synthetic fabrics used must not contain fill yarn other than that which
18 spun; :

{b) If the use of fabric filters creates a fire or explosion hazard, the department may authorize the use
of wet collectors designed to operate with a unit contacting energy of at least 40 inches (101.6
cm) of water gauge pressure;

(c) If High Efficiency Particulate Air (HEPA) filters are used to control emissions the certified
efficiency must be at least 99.97 percent for particles 0.3 microns or greater;

{d) The Department may authorize the use of filtering equipment other than that described in
subsection (a), (b), or (c) of this rule if such filtering equipment is satisfactorily demonstrated to
provide filtering of asbestos material equivalent to that of the described equipment;

(e} All air cleaning devices authorized by this section must be properly installed, operated, and
maintained. Devices to bypass the air cleaning equipment may be used only during upset and
emergency conditions, and then only for such time as is necessary to shut down the operation
generating the particulate asbestos material;

(f) Fabric filters collection devices installed after January 10, 1989 must be easily inspected for
faulty bags.

(3) Spraying:

(a) No person may cause or allow to be discharged into the atmosphere any visible emissions from
any spray-on application of materials containing more than one percent asbestos on a dry weight
basis used to insulate or fireproof equipment or machinery, except as provided in section (2) of
this rule. Spray-on materials used to insulate or fireproof buildings, structures, pipes, and
conduits must contain less than one-percent asbestos on a dry weight basis. If any city or area of
local jurisdiction has ordinances or regulations for spray application materials more stringent
than those in this section, the provisions of such ordinances or regulations apply;

(b) Aﬁy person intending to spray asbestos materials to insulate or fireproof buildings, structures,
pipes, conduits, equipment, or machinery must notify the Department in writing 20 days before
the spraying operation begins. The notification must contain the following:

(A) Name and address of person intending to conduct the spraying operation;

(B) Address or location of the spraying operation;
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(C) The name and address of the owner of the facility being sprayed.

(c) The spray-on application of materials in which the asbestos fibers are encapsulated with a
bituminous or resinous binder during spraying and which are not friable after drying is exempted
from the requirements of subsections (a) and (b) of this section.

(4) Fabricating. Except as provided in section (2) of this rule no person may cause or allow to be
discharged into the atmosphere any visible emissions, including fugitive emissions, from fabricating
operations including the following:

(a) Applicability. This section applies to fabricating operations using commercial asbestos:
(A) The fabrication of cement building products;

(B) The fabrication of friction products, except those operations that primarily mstall asbestos
friction materials on motor vehicles;

(C) The fabrication of cement or silicate board for ventilation hoods; ovens; electrical panels;
laboratory furniture; bulkheads, partitions and ceilings for marine construction; and flow
control devices for the molten metal industry.

(b) The owner or operator of a fabricating operation must monitor each potential source of asbestos
emissions from any part of the fabricating facility, including air cleaning devices and process
equipment for material processing and handling, at least once each day, during daylight hours,
for visible emissions to the outside air during periods of operation. The monitoring must be by
visual observation of at least 15 seconds duration per source of emissions.;-anéd

{c) The owner or operator of a fabricating operation must inspect each air cleaning device at least
once each week for proper operation and for changes that signal the potential for malfunctions,
including to the maximum extent possible without dismantling other than opening the device, the
presence of tears, holes, and abrasions in filter bags and for dust deposits on the clean side of
bags. For air cleaning devices that cannot be inspected on a weekly basis according to this
subsection, submit to the department, revise as necessary, and implement a written maintenance
plan to include, at a minimum, a maintenance schedule and recordkeeping plan.

(d) The owner or operator of a fabricating operation must maintain records of the results of visible
emission monitoring and air cleaning device inspections using a format approved by the
Department that includes the following information:

(A) Date and time of each inspection;

(B) Presence or absence of visible emissions;

(C) Condition of fabric filters, including presence of any tears, holes, and abrasions;
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(D) Presence of dust deposits on clean side of fabric filters;

(E) Brief description of corrective actions taken, including date and time;
(F) Daily hours of operation for each air cleaning device.

(e) The owner or operator of a fabricating operation must furnish upon request and make available at
the affected facility during normal business hours for inspection by the Department, all records
required under this section.;

(f) The owner or operator of a fabricating operation must retain a copy of all monitoring and
inspection records for at least two years.;

(g) The owner or operator of a fabricating operation must submit a copy of the visible emission
monitoring records to the Department quarterly. The quarterly report must be postmarked by the
30th day following the end of the calendar quarter.

- (5) Insulation. No owner or operator of a facility may install or reinstall on a facility component any
insulating materials that contain commercial asbestos if the materials are either molded and friable or
wet-applied and friable after drying. The provisions of this section do not apply to insulating
materials regulated under section (3) of this rule.

Stat. Auth.: ORS 468.020, ORS 468A.025, ORS 468A.135 & ORS 468A.745
Stats. Implemented: ORS 468A.700 - ORS 468A.760
Hist.: DEQ 1-2002, {. & cert. ef. 2-4-02

340-248-0280

Friable Asbestos Disposal Requirements

Work practices and procedures for packaging, storing, transporting, and disposing of friable asbestos-
containing waste material: The owner or operator of a facility or an activity covered under the provisions
of OAR 340-248-0205 through 340-248-0280 or any other source of friable asbestos-containing waste

material must meet the following standards:

(1) There may be no visible emissions to the atmosphere during the collection; processing; packaging;
transporting; or deposition of any asbestos-containing waste material that is generated by a facility.

(2) All asbestos-containing waste materials shalmust be adequately wetted to ensure that they remain
wet until delivered to an authorized landfiil, and:

(a) Processed into nonfriable pellets or other shapes; or

(b) Packaged in leak-tight containers such as two plastic bags each with a minimum thickness of 6
mil., or fiber or metal drum. Containers are-must be labeled as follows:




Attachment A
Agenda Item J, Rule Amendments to OAR 340 Division 248, Asbestos Requirements
May 9, 2003 EQC Meeting
Page 38 of 45 :
(A) The name of the asbestos waste generator and the location where the waste was generated;
and

(B)(1) A warning label that states:
DANGER
Contains Asbestos Fibers
Avoid Creating Dust
Cancer and Lung Disease Hazard
Avoid Breathing Airborne
Asbestos Fibers
(i1) Alternatively, warning labels specified by 29 CFR 1926.1101(k)(7) (1994) may be used.

(3) If the asbestos-containing materials are not removed from a facility before demolition as described in
OAR 340-248-0270(5), adequately wet the asbestos-containing waste material at all times after
demolition and keep it wet during handling and loading for transport to a disposal site. Such
asbestos-containing waste materials must be transported in lined and covered containers for bulk
disposal.

(4) The mterim storage of asbestos-containing waste material must protect the waste from dispersal into
the environment and provide physical security from tampering by unauthorized persons. The interim
storage of asbestos-containing waste material is the sole responsibility of the contractor, owner or

operator performing the asbestos abatement project.

(5) All asbestos-containing waste material must be deposited as soon as possible by the asbestos waste
generator at;

(a) A waste disposal site authorized by the Department and operated in accordance with this rule; or
(b) A Department approved site that converts asbestos-containing waste material into nonasbestos
(asbestos-free) material according to the provisions of OAR 340-248-0230 Asbestos to
Nonasbestos Conversion Operations.
(6) Persons disposing of asbestos-containing waste material must notify the landfill operator of the type
and volume of the waste material and obtain the approval of the landfill operator before bringing the

waste to the disposal site.

(7} For each waste shipment the following information must be recorded on a Department form:
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(a) Waste Generation:

(A) The name, address, and telephone number of the asbestos waste generator.

(B) The number and type of asbestos-containing waste material containers and volume in cubic
yards.

(C) A certification that the contents of this consignment are carefully and accurately described by

proper shipping name and are classified, packed, marked, and labeled, and are in all respects
in proper condition for transport by highways according to applicable regulations.

(b) Waste Transportation:
{A) The date transported.
(B) The name, address, and telephone number of the transporter(s).
-{c) Waste Disposal:
(A) The name and telephone number of the disposal site operator.
(B) The name and address or location of the waste disposal site.
(C) The quantity of the asbestos-containing waste material in cubic yards.

(D) The presence of improperly enclosed or uncovered waste, or any asbestos-containing waste
material not sealed in leak-tight containers.

(E) The date asbestos-containing waste is received at disposal site.
(8) For the transportation of asbestos-containing waste material:
(a) The asbestos waste generator must:
(A) Maintain the asbestos waste shipment records for at least two vears and ensure that all the
information requested on the Department form regarding waste generation and transportation
has been supplied.

(B) Limit access into loading and unloading area to authorized personnel.

(O)(i) Mark vehicles, while loading and unloading asbestos-containing waste, with signs (20 in. x
14 1n.) that state:

DANGER
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ASBESTOS DUST HAZARD

CANCER AND LUNG DISEASE HAZARD
Authorized Personnel Only

(1) Alternatively, language that conforms to the requlrements of 29 CEFR 1926.1101(k}(6) (1994)
may be used.

(b) The waste transporter must:
(A) Immediately notify the landfill operator upon arrival of the waste at the disposal site.

(B) Provide a copy of the asbestos waste shipment record to the disposal site owners or operators
when the asbestos-containing waste material is delivered to the disposal site.

(9) After initial transport of asbestos-containing waste material the asbestos waste generator must:

{a) Receive a copy of the completed asbestos waste shipment record within 35 days, or determine the
status of the waste shipment. A completed asbestos waste shipment record must include the
signature of the owner or operator of the designated disposal site.

{(b) Receive a copy of the completed asbestos waste shipment record within 45 days, or submit to the
Department a written report including:

{A) A copy of the asbestos waste shipment record when a confirmation of delivery was not
received; and

(B) A cover letter signed by the asbestos waste generator explaining the efforts taken to locate
the asbestos waste shipment and the results of those efforts,

(c) Keep asbestos waste shipment records, including a copy signed by the owner or operator of the
designated waste disposal site, for at least three years. Make all disposal records available upon
request to the Department. For an asbestos abatement project conducted by a contractor licensed
under OAR 340-248-0120, the records must be retained by the licensed contractor. For any other
asbestos abatement project, the records must be retained by the facility owner.

(10} Each owner or operator of an active asbestos-containing waste disposal site must meet the
following standards:

(a) For all asbestos-containing waste material received:

(A) Ensure that off-loading of asbestos-containing waste material is done under the direction and
supervision of the landfill operator or their authorized agent, and that it is accomplished in a
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manner that prevents the leak-tight transfer containers from rupturing and prevents the
release of visible emissions to the air.

(B) Ensure that off-loading of asbestos-containing waste material occurs at the immediate
location where the waste will be buried and restrict public access to off-loading area until
waste is covered in accordance with paragraph (H), of this subsection.

(C) Maintain asbestos waste shipment records for at least two years and ensure that alt
information requested on the Department form regarding waste disposal has been supplied.

(D) Immediately notify the Department by telephone, followed by a written report to the
Department the following working day, of the presence of improperly enclosed or uncovered
waste. Submit a copy of the asbestos waste shipment record along with the report.

(E) As soon as possible, and no more than 30 days after receiving the waste, send a copy of the
signed asbestos waste shipment record to the asbestos waste generator.

(F) Upon discovering a discrepancy between the quantity of waste designated on the asbestos
waste shipment records and the quantity actually received, attempt to reconcile the
discrepancy with the asbestos waste generator. Report in writing to the Department any
discrepancy between the quantity of waste designated on the asbestos waste shipment records
and the quantity actually received that cannot be reconciled between the asbestos waste
generator and the waste disposal site within 15 days after receiving the waste. Describe the
discrepancy and attempts to reconcile it, and submit a copy of the asbestos waste shipment
record along with the report. Include the Department assigned asbestos project number in the
discrepancy report.

(G) Select the waste burial site in an area of minimal work activity that is not subject to future
excavation.

() Cover all asbestos-containing waste material deposited at the disposal site with at least 12
inches of soil or six inches of soil plus 12 inches of other waste before running compacting
equipment over it but no Iater than the end of the operating day.

(b} Maintain, until site closure, record of the location, depth and area, and quantity in cubic yards of
asbestos-containing waste material within the disposal site on a map or diagram of the disposal
area.

(c) Excavation or disturbance of asbestos-containing waste material that has been deposited at a
waste disposal site and is covered is considered an asbestos abatement project. The notification
for any such project must be submitted as specified in OAR 340-248-0260 except as follows:

(A) Submit the project notification and project notification fee to the Department at least 45 days
before beginning any excavation or disturbance of asbestos-containing waste disposal site.
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(B) State the reason for disturbing the waste.

{C) Explain the procedures for controlling emissions during the excavation, storage, transport
and ultimate disposal of the excavated asbestos-containing waste material. The Department
may require changes in the proposed emission control procedures.

(D) State the location of any temporary storage site and the final disposal site.
{d) Upon closure of an active asbestos-containing waste disposal site, each owner or operator must:
{A) Comply with all the provisions for inactive asbestos-containing waste disposal sites.

(B) Submit to the Department a copy of records of asbestos waste disposal locations and
quantities.

(C) Make available during normal business hours and furnish upon request all records required
under this section for inspection by the Department.

(11) The owner or operator of an inactive asbestos-containing waste disposal site must meet the
following standards:

(a) Maintain a cover of at least two feet of soil or one foot of so0il plus one foot of other waste.

(b) Grow and maintain a cover of vegetation on the area to prevent erosion of the non asbestos-
containing cover of soil or other waste materials. In desert areas where vegetation would be
difficult to maintain, a layer of at least three inches of well-graded, nonasbestos crushed rock
may be placed and maintained on top of the final cover instead of vegetation.

(c) For mactive asbestos waste disposal sites for asbestos-containing tailings, a resinous or
petroleum-based dust suppression agent that effectively binds dust to control surface air
emissions may be used and maintained to achieve the requirements of subsections (a) and (b) of
this section, provided prior written approval of the Department is obtained.

(d) Excavation or disturbance at any inactive asbestos-containing waste disposal site is an asbestos
abatement project. The notification for any such project must be submitted as specified in OAR
340-248-0260, except as follows:

(A) Submit the project notification and project notification fee to the Department at least 45 days
before beginning any excavation or disturbance of asbestos-containing waste disposal site.

(B) State the reason for disturbing the waste.
(C) Explain the procedures to be used to control emissions during the excavation, storage,

fransport and ultimate disposal of the excavated asbestos-containing waste material. The
Department may require changes in the proposed emission control procedures to be used.
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(D) State the location of any temporary storage site and the final disposal site.

(e) Within 60 days of a site's becoming inactive, request in writing that the Commission issue an
environmental hazard notice for the site. This environmental hazard notice will notify in
perpetuity any potential purchaser of the property that:

{A) The land has been used for the disposal of asbestos-containing waste material;

(B) The survey plot and record of the location and quantity of asbestos-containing waste
disposed of within the disposal site required for active asbestos disposal sites have been filed
with the Department; and

(C) The site is subject to the provisions of OAR 340-248-0205 through 340-248-0290.

(12) Rather than meet the requirements of this rule, an owner or operator may use alternative packaging,
storage, transport, or disposal methods after receiving written approval by the Department.

[Publications: Publications referenced are available from the agéncy. ]

Stat. Auth.: ORS 468 & ORS 468A

Stats. Implemented: ORS 468.020 & ORS 468A.025

Hist.: DEQ 96, f. 9-2-75, ef. 9-25-75; DEQ 22-1982, f. & ef. 10-21-82; DEQ9 1988, . 5-19-88 (and
corrected 6-3-88), ef. 6-1-88; DEQ 4-1990, {. & cert. ef. 2-7-90 (and corrected 5-21-90 & 7-8-91); DEQ
8-1990, f. 3-13-90, cert. ef. 4-23-90; DEQ 18-1991, f. & cert. ef. 10-7-91; Renumbered from 340-025-
0465(13) - (15); DEQ 4-1993, f. & cert. ef. 3-10-93; DEQ 18-1993, f, & cert. ef. 11-4-93; Renumbered
from 340-025-0469; DEQ 15-1995, f. & cert. ef. 6-16-95; DEQ 14-1999, {. & cert. ef. 10-14-99,
Renumbered from 340-032-5650; DEQ 1-2002, f. & cert. ef. 2-4-02

340-248-0290

Nonfriable Asbestos Disposal Requirements

Work practices and procedures for packaging, storing, transporting, and disposal of nonfriable asbestos- -
containing waste material: The owner or operator of a facility or an activity covered under the provisions
of OAR 340-248-0205 through 340-248-0290 and any other source of nonfriable asbestos-containing
waste material must meet the following standards:

(1) Any waste that contains nonfriable asbestos material must be handled and disposed of using methods

that wﬂl prevent the release of a1rbome asbestos contammg matenal T—hefe—meyleeﬂewalb}e
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@2-Rather than meet the requirements of this rule, an owner or operator may use alternative packaging,
storage, transport, or disposal methods after receiving written approval from the Department.

Stat. Auth.: ORS 468.020, ORS 468A.025, ORS 468A.135 & ORS 468A.745
Stats. Implemented: ORS 468A.700 - ORS 468A.760
Hist.: DEQ 1-2002, f. & cert. ef. 2-4-02
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Summary of Public Comment and Agency Response

Amend OAR 340 Division 248, Asbestos Requirements
Prepared by: Dave Wall, (503) 229-5364 Date: February 27, 2003

Comment
period

Organization
of comments
and
responses

The public comment period opened on January 21, 2003 and closed on
February 20, 2003. DEQ held public hearings on February 18, 2003
beginning at 3:00 p.m. in Portland and Medford, and on February 19, 2003
beginning at 1:30 p.m. in Pendleton. Four people attended the hearing in
Portland but no one provided oral testimony. No one attended the hearing in
Medford. Two people attended the hearing in Pendleton and one person
provided oral testimony and also provided written testimony. Three other
people submitted written comments.

Summaries of individual comments and the Department’s responses are
provided below. The person who submitted each comment is identified in the
table following the comments and Department responses.

Summary of Comments and Agency Responses

Comment 1

OAR 340-248-0250(5) exempts “asbestos-containing waste material that is
handled and disposed of in compliance with a permit issued pursuant to ORS
459" from the “open accumulation” provision of the rules. However, the rule *
does not address an exemption for solid waste collectors involved in
transport of ACWM.

Many solid waste collectors have expressed concern about how OAR 340-
248-0205 (1), the “open accumulation” section of the proposed rule, will
apply to legitimate haulers. While most of the problem of open accumulation
will be at the generator’s site, it could also involve a collection container
owned and serviced by the local solid waste hauler, so:

How does DEQ purport to apply the “open accumulation” section to a hauler?

Secondly, what will constitute an enforcement action and who will be the
target of the enforcement action? '

Department
Response

The Department added the exemption from the open accumulation
prohibition for permitted facilities because the department can use a specific
regulatory tool, the solid waste permit, to ensure that solid waste facilities
comply with asbestos requirements. Solid waste permits also require that
the facilities follow specific guidance in the form of special waste
management plans if an accidental asbestos exposure occurs. If a solid
waste facility is operating in compliance with a solid waste permit and special




ATTACHMENT B

Agenda Item J, Rule Amendments to OAR 340 Division 248, Asbestos Requirements,
May 9, 2003 EQC Meeting

Page 2 of 6

waste management plan, that facility will not openly accumulate asbestos
waste.

Waste transporters are not subject to permitting or any other binding
requirement by the Department that ensures they comply with the asbestos
regulations prohibiting open accumulation. Without the ability to use a
binding requirement such as a permit to ensure compliance, the Department
cannot provide a similar type of exemption from the open accumulation
prohibition for solid waste haulers.

Although the Department has not provided an exemption for solid waste
haulers, the Department does not intend {o focus its enforcement resources
on waste transporters that are following prudent practices when it comes to
the discovery of asbestos waste or accidental asbestos fiber release. When
the transporter finds unwanted or improperly packaged asbestos within their
drop boxes and contacts the Department for help, the Department focuses
resources on helping to clean up the asbestos material and prevent asbestos
exposure. Department procedures are to first help prevent asbestos
exposure and then to look for the person or persons responsible for the open
accumulation. Once the responsible person is identified, then the
Department evaluates if the open accumulation could have been prevented
or was an unforeseen accident {(e.g. a hauler getting hit by another vehicle).
If the hauler could not have prevented a violation from occurring, the
Department is not likely to pursue formal enforcement and will focus
enforcement efforts on the person or persons responsible for generating this
unwanted waste.

During the fall of 2003, the Department will form an advisory committee to
address remaining issues regarding survey requirements, asbestos waste
disposal and other issues.

Comment 2

The rules need to be strengthened to include federal EPA operation and
management and project design requirements for all commercial and
industrial facilities as suggested below. These requirements would not apply
to private homeowners.
* These facilities need to follow EPA’s Managing Asbestos in place-
Building Owner’s Guide to Operations and Maintenance programs
for Asbestos-Containing Materials, July 1990.
» ODEQ should develop project design language consistent with
EPA and provide technical guidance to the public for safe
asbestos materials handling before a project is started, not after.

Depariment
Response

if building owners have a survey done and if trained and licensed contractors
perform abatement projects correctly, the Department sees no need to add
an additional requirement for asbestos management plans.

The Department intends to convene an advisory committee this fall to
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address problems related fo the January 2002 rulemaking. If needed, the -
Department working together with the advisory committee, will determine if
additional guidance or rule language is needed to ensure consistency with
federal requirements regarding asbestos management or project design
requirements.

Comment 3

All ashestos handling contractors need to be required to have “full ODEQ
certification” beyond the training. They must be licensed and approved
before handling either friable or nonfriable asbestos by DEQ. Similar to a
liquor license, concealed weapons permit, etc. After all, asbestos is at least
as dangerous as these other licensed venues.

Department’
Response

The Department licenses all friable asbestos abatement contractors and
certifies all workers that perform friable asbestos abatement. The
Department does not license or certify contractors and workers that perform
nonfriable asbestos abatement. The Department does not have statutory
authority to require such training and licensing. Training for removal of
nonfriable asbestos-containing materials is required under Oregon OSHA
rules.

Comment 4

All people that handle, have, pick-up (solid waste handlers), own buildings
with multiple clients, etc. should have a standard operating procedure (SOP)
on how to handle any and all asbestos. This would be included in their O&M
plan. '

Department
Response

The Department agrees that building owners and anyone who handles
asbestos should employ good work practices and procedures that could be
part of an operation and maintenance (O & M) ptan. This would help to
ensure that asbestos-containing materials are handled correctly to protect
workers and the public. The Department’s asbestos rules require that
asbestos removal contractors obtain licenses. These rules also require
workers and supervisors that handle friable asbestos materials to be
appropriately certified. OSHA and EPA rules require O & M programs and
the Department sees no need to add its own requirements.

Comment 5

All asbestos handlers and building owners are subject to “cradle to grave”
handling by RCRA, the General Duty Clause of the Clean Air Act, the
General Duty Clause in OSHA regulations and to specific regulations. No
one in the asbestos abatement industry is exempt from preventing asbestos
exposure. The EPA Model Accreditation Program (MAP) additionally requires
the use of a project designer. The Department should add project designer
requirements to its rules.
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Department
Response

The Department agrees that proper project design ensures success for many
abatement projects. Department rules establish licensing requirements for
asbestos removal contractors and require workers and supervisors that
handle asbhestos materials to be appropriately certified. If asbestos removal
is performed properly, because a building owner performs a survey and
removes asbestos containing materials in accordance with the Department’s
asbestos rules, then the Department considers that the intent of the federal
project design requirements has been met. OSHA and EPA rules already
require some form of Project Design to be used for abatement projecis. DEQ
considers the existing federal programs to be sufficient.

Comment 6

While the proposed rule changes cover several items, the one that | believe
poses the greatest risk to both the environment and owner/occupants is the
elimination of the rule change from the last revision relating to the survey
requirements.

While the survey rule has been in place, we have seen a substantial increase
in awareness on the part of owners and contractors in single family
residences of the need to perform surveys for asbestos prior to renovation.

While some may believe that the survey requirement for single family to 4-
plex structures is an unreasonable cost burden, we have not found this to be
the case. In many instances, remodel contractors and small demolition firms
have expressed that they appreciate the fact that DEQ had leveled the
playing field for them by way of a requirement being in place that materials
are tested prior to renovation and demolition work. This has reduced
substantially the number of times we have been called in the middle of
construction work to deal with a surprise asbestos problem, affecting not only
costs, but also construction schedules.

I urge the Department to re-consider the decision and leave intact the rule
requiring asbestos surveys for all remodel and renovation work. | believe it is
one of the best rule changes that DEQ has made.

Department
Response

The Department added the asbestos survey requirement to the asbestos
rules in January 2002 and required that all building owners conduct the
survey except for residential homes constructed after 1987. After the
January 2002 rulemaking, the Department discovered that all sides of the
issue had not been adequately considered because several interested
parties were inadvertently excluded from providing comment for the rules
promulgated in the January 2002 rule making.

Because of these issues and other concerns about the ability to educate all
residential building owners of the survey requirement, the Department '
decided to temporarily roll back the survey requirement to the federal level
and then address the issue in future rulemaking. The Department agrees
that all building owners including residential owners should conduct a survey
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before renovation or demolition to prevent exposing themselves or the public
to asbestos fibers. The Department intends to explore options that will
ensure that building owners survey, ranging from an educational campaign to
a regulatory requirement. The Department will convene an advisory
committee in the fall of 2003 to address this issue and several other
questions that have been of concern to the industry.

Comment 7

The definition of asbestos-containing material was changed with the January
2002 rulemaking to clearly identify that polarized light microscopy is the
asbestos measurement method fo be used to determine the content of
asbestos. The temporary rules and these rules change the definition back to
the statutorily defined term that says that asbestos-containing material
means any material containing more than one-percent asbestos by weight.
The Department then adds the polarized light microscopy (PLM)
measurement requirement in OAR 340-248-0205(4).

The standard of the industry for determining asbestos is the PLM method,
which is not a determination by weight, but is an estimation of the surface
area. The measurement by weight is what is specified under NESHAPSs.
There are other standard laboratory methods that are only occasionally used
to determine asbestos content by weight. While there is considerable
discussion in the industry if various laboratory methods are equivalent, the
standard of the industry is PLM.

The temporary and proposed rules, as written, are contradictory defining
asbestos-containing material by weight, but requiring the use (without
Department approval) of PLM. The rule should make these two prime means
of measurement equal in terms of the availability of use.

Department
Response

The Department agrees that the return to the statutorily defined definition of
‘asbestos-containing material” with clarification in another section of the rules
can lead to confusion. With the rulemaking that the Department intends fo
start in the fall of 2003, staff will work with the Oregon Department of Justice
to determine if changes can be made to the Administrative Rule definition or
if we need to address a change through new statutory language.

Comment 8

The rules adopted in January 2002 required building owners to survey for
asbestos before beginning demolition or renovation projects. The survey
requirement also applied to owners of single family residences with four or
fewer dwelling units built before 1987.

| was disappointed to see the survey requirement for single family homes
built before 1987 dropped. | realize that the proposed threshold is the
threshold for NESHAPS, but this seems an appropriate area for the
Department to expand its rule making. The vast majority of homeowners as
well as small contractors | have dealt with either have little or no idea what
products they may impact during the remodeling that may be asbestos-
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containing or think that asbestos was banned a long time ago and there is no
possibility of having to deal with it. I’'m confident that dropping the
requirement will increase asbestos exposure to both families and contractors.

Department | Please see response to Comment 6 above.

Response
List of Commenters and Reference Numbers
Comment ...
Number Name Organization Date of comments

1 Susan McHenry Pendleton Sanitary Service, February 19, 2003
representing the Oregon Refuse
& Recycling Association.

2, 3,4,and 5 |Darrel Sunday Sunday & Associates, Inc. February 20, 2003

5 John Mayer Lake Cswego Insulation February 20, 2003
Cotnpany, Inc.

7 and 8 Ed Edinger Workplace Resources, Inc. February 20, 2003
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State of Oregon

Department of Environmental Quality Memorandum
Date: February 20, 2003

To: Environmental Quality Commission

From: Steven M. Croucher

Subject: Presiding Officer's Report for Rulemaking Hearing
- Title of Proposal: Permanent adoption of temporary asbestos rules.
- Hearing Date and Time: February 18, 2003 at 1500 hours.
Hearing Location: DEQ Office, 201 W. Main Street Suite 2-1D, Medford, Oregon.

The Department convened the rulemaking hearing on the proposal referenced above at 1500
hours and closed it at 1600 hours.

Nobody attended the hearing. No one submitted comments.

8/02
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]State of Oregon

Department of Environmental Quality Memorandum
Date: February 20, 2003

To: Environmental Quality Commission

From: Kevin V. McCrann

Subject: Presiding Officer's Report for Rulemaking Hearing

Hearing Date and Time: February 18, 2003 at 1500 hours

Hearing Location: DEQ Northwest Region, 2020 SW 4M Portland Oregon,
Room A/B

Title of Proposal: Amend OAR 340-248, Asbestos Requirements

The rulemaking hearing on the above titled proposal was convened at 1500 hours. The hearing
was closed at 1700 hours. People were asked to sign registration forms if they wished to present
comments. People were also advised that the hearing would be recorded. Before beginning the
formal hearing, I briefly explained the specific rulemakmg proposal and the procedures to be
followed during the hearing.

Five people attended. The Department staff answered several questions during the question and
answer session. No one provided formal testimony.




ATTACHMENT C
Agenda Item J, Rule Amendments to OAR 340 Division 248, Asbestos Requirements,
May 9, 2003 EQC Meeting

Page lof 1
State of Oregon
Department of Environmental Quality Memorandum
Date: February 20, 2003
To: Environmental Quality Commission
From: Tom Hack, ODEQ, ER-Pendleton
Subject: Presiding Officer's Report for Rulemaking Hearing
Title of Proposal: Amendment, Clarification, and Housekeeping of Asbestos
Rules.
Hearing Date and Time: February 19, 2003 @ 1330 p.m.
Hearing Location:  State Office Building, 1* Floor Conference Room

700 SE Emigrant Ave.
Pendleton, OR 97801

The Department convened the rulemaking hearing on the proposal referenced above at 1330 and
closed it at 1430. People were asked to sign registration forms if they wished to present
comments. People were also advised that the hearing was being recorded.

Two people attended the hearing. One person testified. No written comments were received.

Before taking comments, Mr. Dave Wall briefly explained the rulemaking proposal and
procedures for the hearing.

The following is a summary of the only comment received at the hearing. The Department will
include these comments in the Summary of Public Comment and Agency Response for this
rulemaking,

Ms. Susan M Henry
Pendleton Sanitary Service
5500 NW Rieth Road
Pendleton, OR 97801

Ms. M°Henry’s primary concern is with the transportation of asbestos material by waste
haulers. She expressed a concern about being cited by DEQ and/or being required to pay
cleanup costs in the event of incidental breakage during transportation. The rules are still
not entirely clear on liability for incidental breakage.
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%Relationship to Federal Requirements

Answers to the following questions identify how the proposed rulemaking relates to federal
requirements and potential justification for differing from federal requirements, The
questions are required by OAR 340-011-0029.

Summary of proposed rule changes:

The proposed rule changes will make permanent a temporary rulemaking that the Environmental
Quality Commission adopted on December 13, 2002. While developing amendments to the
asbestos rules that were adopted in January 2002, the Department inadvertently neglected to
involve all interested associations. The Department proposed the temporary rule to provide
immediate relief from asbestos requirements causing 1mplementat10n problems for some of the
members of these associations.

This proposed rulemaking makes the temporary rale changes permanent. The changes include
revisions to the pre-demolition asbestos survey requirements; clarifications to definitions that
classify asbestos containing material as friable (easily releases fibers) or nonfiiable and other
definitions; removal of nonfriable asbestos handling requirements; and error corrections.

1. Are there federal requirements that are applicable to this situation? If so, exactly
what are they?

The federal National Emission Standards for Hazardous Air Pollutants (NESHAP) for
asbestos regulate asbestos abatement and disposal. Federal rules require an asbestos
survey before any demolition or renovation for any commercial or industrial building
and for residential buildings with more than four dwelling units. The federal NESHAP
for asbestos also regulates disposal of friable asbestos containing waste material,
addresses nonfriable material that becomes friable, and defines asbestos containing
material.

Federal Occupational Safety and Health Administration (OSHA) rules also apply to this
situation. OSHA requires that a contractor with any employees survey for hazardous
materials including asbestos in any situation where employees may be exposed to
asbestos in a working situation.

This rulemaking makes the survey requirement the same as the NESHAP. It does not
address other portions of the asbestos rules that currently differ from federal
requirements.
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2. Are the applicable federal requirements performance based, technology based, or both
with the most stringent controlling?

Asbestos survey and disposal requirements are performance based, but also include specific
work practices.

3. Do the applicable federal requirements specifically address the issues that are of
concern in Oregon? Was data or information that would reasonably reflect Oregon's
concern and sitnation considered in the federal process that established the federal
requirements?

No, the federal NESHAP does not regulate all instances where the public may be exposed
to asbestos. Oregon’s statute authorizes DEQ to regulate all instances where the public may
be exposed to asbestos. The NESHAP does not regulate ashestos projects in residential
units with four or fewer dwelling units. However, Oregon’s statute addresses all but
owner-occupied units where abatement is performed inside the dwelling, and even
requires that owner-occupants doing the asbestos removal work themselves ensure proper
disposal of asbestos waste. An earlier rulemaking required owners of all residential

- properties constructed before 1987 to survey for asbestos before demolition or
renovation. This rulemaking will make the asbestos survey requirement the same as in
the NESHAP.

The proposed rule changes revoke the nonfriable labeling, packaging and disposal
requirements adopted in January 2002, yet the rule still requires that nonfriable asbestos
containing waste materials must be disposed of without releasing fibers. The federal
NESHAP is silent regarding disposal of nonfiiable asbestos containing waste material.

The Department will form an advisory committee during the Fall of 2003 to reconsider
how to help residential homeowners avoid asbestos exposure when conducting renovation
or demolition projects, and how to ensure that nonfriable asbestos is not made friable
during removal and disposal.

4, Will the proposed requirement improve the ability of the regulated community to comply
in a more cost effective way by clarifying confusing or potentially conflicting requirements
(within or cross-media), increasing certainty, or preventing or reducing the need for costly
retrofit to meet more stringent requirements later?

The proposed changes for nonfriable asbestos containing waste disposal and the _
clarification of when nonfriable asbestos material must be treated as friable material still
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vary from the NESHAP and OSHA requirements, but do improve the ability of the
regulated community to comply with less economic impact than the previous rulemaking.
The proposed rule changes climinate language that had been intended to provide
clarification between state and federal rules. These requirements caused concern for
operators of some solid waste facilities because of the broad interpretation of the previous
requirements that could possibly be applied to their facilities. Facility owners were
concerned about the economic impacts that they would incur complying with the nonfriable
disposal requirements.

The Department will form an advisory committee during the Fall of 2003 to reconsider how
Oregon’s rules can help the regulated community comply with both state and federal
requirements in a way that minimizes costs yet achieves the goal of preventing asbestos
exposure during renovation or demolition.

5. Is there a timing issue which might justify changing the time frame for implementation
of federal requirements?

No.

6. Will the proposed requirement assist in establishing and maintaining a reasonable
margin for accommodation of uncertainty and future growth? '

N/A

7. Does the proposed requirement establish or maintain reasonable equity in the
requirements for various sources? (level the playing field)

Yes. The proposed rule repeals detailed nonfriable asbestos waste handling procedures
that were perceived as more stringent than federal requirements. The proposed rule also
makes the asbestos survey requirement the same as the NESHAP survey requirement.

8.  Would others face increased costs if a more stringent rule is not enacted?

Others may face increased costs whenever exposed to improperly removed asbestos
materials regardless of whether these rule changes or more stringent rule changes are
adopted. '

9. Does the proposed requirement include procedural requirements, reporting or
monitoring requirements that are different from applicable federal requirements? If so,
Why? What is the "compelling reason" for different procedural, reporting or monitoring
requirements?
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No.
10. Is demonstrated technology available to comply with the proposed requirement?

Yes. For the asbestos survey requirement, 84 people have been newly trained to
perform inspections and 255 accredited inspectors have gone through the refresher class
renewing their accreditation. Training providers have held approximately 10 training
classes since January 2002 for people that want to become certified inspectors under the
Asbestos Hazard Emergency Response Act (AHERA).

For nonfriable disposal requirements, practices exist to ensure that visible fibers are not
released during disposal. Also, work practices exist and are used by many solid waste
disposal facihties fo ensure that nonfriable materials are not made friable and to prevent
potential for public exposure.

11. Will the proposed requirement contribute to the prevention of pollution or address a
potential problem and represent a more cost effective environmental gain?

No.
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DEPARTMENT OF ENVIRONMENTAL QUALITY

Chapter 340
Proposed Rulemaking
STATEMENT OF NEED AND FISCAL AND ECONOMIC IMPACT
This form accompanies a Notice of Proposed Rulemaking

Title of F"roposed
Rulemaking:

Amend OAR 340 Division 248, Asbestos Requirements

Need for the Rule(s)

The proposed rule changes will make permanent a temporary rulemaking that
the Environmental Quality Commission adopted on December 13, 2002. While
developing amendments to the asbestos rules that were adopted in January
2002, the Department inadvertently neglected to involve all interested
associations. The Department proposed the temporary rule to provide
immediate relief from asbestos requirements causing implementation problems
for some of the members of these associations.

This proposal makes the temporary rule changes permanent. The changes
include revisions to the pre-demolition and pre-renovation asbestos survey
requirements; clarifications to definitions that classify asbestos containing
material as friable (easily releases fibers) or nonfriable and other definitions;
removal of specific nonfriable asbestos handling requirements; and error
corrections. | |

Documents Relied
Upon for Rulemaking

National Emission Standards for Hazardous Air Pollutants for Asbestos, 40
CFR Part 61
ORS 468A.700 through 468A.760

Fiscal and Economic
Impact

Overview

The asbestos regulatidhs affect residential, commercial and industrial building
owners, contractors, and solid waste haulers and disposal facilities (transfer
stations, material recovery facilities and landfilis) as follows:

1. Survey Requirements. Before adoption of the temporary rules, most
building owners planning renovation or demolition activities were
required to have a survey conducted to identify the presence of
asbestos. This rulemaking exempts residential buildings with four or
fewer four units from the survey requirement. Building owners will be
required to have an asbestos survey for residential buildings with more
than four dwelling units and all other types of buildings. Survey costs
may range from $20 to $500, depending upon the number of materials
suspected to contain asbestos, how material is sampled, who collects
the material, the type of laboratory analysis used, and the extent of the

" survey. Proper surveying can save the building owner time and money

7/22/02

by helping the owner avoid enforcement action and penalties and costly
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clean up of asbestos material removed improperly. Surveys can also
help prevent exposure to asbestos and future health costs associated
with treating asbestos-related diseases. |

Anyone who owns residential properties with four or fewer dwelling units
who is undertaking renovaticn or demolition activities may save money
by being exempted from the survey requirement. However, if a building
owner does not survey for and remove asbestos before conducting
renovation or demolition, that owner may face unanticipated costs. If
asbestos material is removed improperly, the owner may have to
conduct an asbestos abatement project to clean up the asbestos
material and may face civil penalties for open accumulation or improper
abatement.

2. Disposal Requirements for Nonfriable Asbestos-Containing Materials.
Before adoption of the temporary rules, all asbestos-containing waste
material was subject to detailed packaging and labeling requirements.
The proposed rules affect solid waste haulers, disposal facilities,
contractors, and anyone generating asbestos-containing waste. This is
because the proposed rules make permanent the temporary rules that
eliminated the detailed packaging,'labeling and disposal requirements
for nonfriable asbestos-containing waste material. The new rules will
require only that any waste that contains nonfriable asbestos material
must be handled and disposed of using methods that will prevent the
release of airborne asbestos-containing material. The rules do not
specify what measures must be taken to prevent the release of such
material. The proposed rule changes will be less stringent and may
save the cost of packaging that would otherwise be incurred by
contractors, solid waste haulers, individuals, and any business
generating such nonfriable waste. - However, if these individuals and
entities inadvertently render nonfriable ashestos-containing waste
material friable, resulting in open accumulation, these entities may face
added costs of expensive cleanup and civil penalties.

The proposed rules do not change friable asbestos-containing waste
disposal requirements. Such material must still be packaged in a
prescribed manner and labeled, handled, transported, and disposed of
at the landfill to ensure friable material is not released.

General public

The general public is affected when asbestos is not identified and then is
handled improperly. Improper handling of asbestos-containing material may
result in exposure to asbestos. A member of the public may experience
increased costs if exposed to asbestos fibers in the form of increased health
care costs.

‘The proposed rules repeal nonfriable disposal requirements adopted in

January 2002. Many of those requirements had not yet been implemented by
the solid waste industry, so there should not be significant change in disposal
costs that are passed on to the public. Members of the public may experience

7/22/02
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a cost savings if a solid waste facility chooses not to continue any. nonfriable
packaging, labeling, and disposal requirements implemented since January
2002.

Small Business

Building owners, landlords, contractors, and building remodelers that are small
businesses will be affected by the proposed rule changes. Owners of
residential properties with four or fewer dwelling units will save the cost of
surveying because surveying is no longer required. However, these owners
may incur increased costs over the long run if they do not survey and asbestos
is later found during their renovation or demolition projects.

Small businesses involved with renovation or demolition will be affected to the
extent identified in the overview section above for surveying and disposing of
asbestos-containing waste material. Small businesses that are solid waste
haulers or solid waste facilities will be affected as identified in the overview
section. Currently Department fees, abatement project costs, and penalty
calculations do not differ between smail and large businesses.

Large Business

The costs or savings from the proposed fules do not differ between small and
large businesses. Large businesses involved with renovation or demolition as
well as large businesses that provide solid waste disposal services will be
affected as identified in the overview section above.

Local Government

Local governments that own buildings or operate solid waste facilities (landfills
and transfer stations) will be affected as identified in the overview section
above.

State Agencies

Oregon OSHA and ODOT also regulate asbestos and work cooperatively with
DEQ to implement asbestos requirements. These agencies will not be affected
economically by the proposed rule changes. The Oregon Department of
Human Services Health Division also helps DEQ by providing information
about asbestos health concerns to the public or anyone who is concermned
about potential asbestos exposure who wants to find out what to do to minimize
exposure or address an exposure situation. DEQ is referring more calls to this
agency. Also, as a result of DEQ's educational and outreach efforts for this
rule and the previous rule changes, these agencies may experience increased
workload as more people call them for advice about asbestos dangers or for
information about their asbestos requirements.

DEQ

The proposed rule changes will be implemented by existing staff with no
increase in FTE in the asbestos program. The Department is undertaking an

| educational outreach effort to try and reduce the number of improperly

conducted asbestos removal projects. As awareness increases, the
Department may receive more complaints or reports about projects where
asbestos may be invalved. This may increase expenses as a result.
Revenues may also increase slightly as awareness increases and more
building owners pay project notification fees for asbestos abatement projects.
However, overall, revenues are expected to remain relatively constant for the

7/22/02




Attachment F
Page 4 of 4

next few years and then taper off as the nhumber of renovations or demolitions
within older buildings likely to contain asbestos decreases. '

Other agencies | Faderal OSHA and EPA regulate asbestos. The proposed rules do not affect
these federal agencies economicaliy.

Assumptions

Housing Costs | The Department has determined that this proposed rulemaking will not affect’
the cost of development of a 6,000 square foot parcel and the construction of a
1,200 square foot detached single family dwelling on that parcel.

Administrative Rule No advisory committee process was used. The proposed rules repeal some of
Advisory Committee | thg rules adopted in January 2002. During the second permanent rulemaking,
the Air Quality Program will form an advisory committee to revisit issues that
the Department identified during the January 2002 rulemaking.

Air Quality staff shared the draft rule language with the Oregon Refuse and
Recycling Association governmental affairs committee in early January 2003 to
discuss the proposed rules and take input. Staff will also meet with any other
stakeholders who express interest in doirlg so during the public comment
period. Workshops may be scheduled around the state if the Department
identifies interest from stakeholders. Also, public hearings will be held in
Pendleton, Medford and Portland. Public notice will be distributed to Air Qualitv
and Solid Waste mailing lists. The website will be updated and provide public
notice. ‘

( M,W ™M O@LM\» Audré\/ O Bvien mey i‘a 2003

Prepared by Printed name Date
~/, E/ZM s 1<y ///5 /o3

ém:&’r"jd'by DEQ Budget Office Printed name Dale
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State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
for
Proposed revisions to the Asbestos Requirements in OAR 340 Division 248

ILand Use Evaluation Statement

1. Explain f_he purpose of the proposed rules.

The proposed rule changes will make permanent a temporary rulemaking that the Environmental
Quality Commission adopted on December 13, 2002. While developing amendments to the
asbestos rules that were adopted in January 2002, the Department inadvertently neglected to
involve all interested associations. The Department proposed the temporary rule to provide -
immediate relief from asbestos requirements causing Implementatlon problems for some of the
members of these associations.

This proposed rulemaking makes the temporary rule changes permanent. The changes include
revisions to the pre-demolition asbestos survey requirements; clarifications to definitions that
classify asbestos containing material as friable (easily releases fibers) or nonfriable and other
definitions; removal of nonfnable asbestos handling requirements and error correctwns

2. Do the proposed rules affect existing rules, programs or activities that are cons:dered land
use programs in the DEQ State Agency Coordination (SAC) Program?

Yes X No__ _ I &

a. If yes, identify existing program/rule/activity:

The Department determined that the asbestos program is not a program that significantly affects
land use. However, there is an indirect connection to land use through the solid waste permit, which
has been 1dentified as a land use activity. A solid waste permit may address requirements regarding
the treatment and disposal of asbestos, and local land use approval is required before a permit is
issued. In the Department’s view, asbestos related concerns addressed through a solid waste permit
rests within the purview of the Solid Waste Program rather than the Air Quality Asbestos Program.
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b. If yes, do the existing statewide goal compliance and local plan compatibility
~ procedures adequately cover the proposed rules? '
Yes X No (if no, explain):

As stated above, local govermment land use approval is provided before a solid waste permit is
issued.

.¢. Ifno, apply the following criteria to the proposed rules.

Staff shouid refer to Section II, subsection 2 of the SAC document in completing the evaluation form. Statewide
Goal 6 - Air, Water and Land Resources is the primary goal that relates to DEQ authorities, However, other
goals may apply such as Goal 5 - Open Spaces, Scenic and Historic Areas, and Natural Resources; Goal 11 -
Public Facilities and Services; Geal 16 - Bstuarine Resources; and Goal 19 - Ocean Resources. DEQ programs
and rules that relate to statewide land use geals are considered land use programs if they are:

1. Specifically referenced in the statewide planning goals; or

2. Reasonably expected to have significant effects on
. a. resources, objectives or areas identified iu the statewide planning goals, or
b. present or future lend uses identified in acknowledged comprehensive plans.

In applying criterion 2 above, two guidelines should be applied to assess land use significance:
- The land use responsibilities of a program/mle/action that involved more than one agency, are considered the

responsibilities of the agency with primary authority.
- A determination of land use significance must consider the Department's mandate to protect public health and

safety and the enyironment,

I;i the space below, state if the proposed rules are considered programs affecting tand
use. State the criteria and reasons for the determination.

N/A

3. 1If the proposed rules have been determined a land use program under 2. above, but are
not subject to existing Iand use compliance and compatibility procedures, explain the new
procedures the Department will use to ensure compliance and compatibility.

N/A

Mu b )T ok |- y-0%

Division Intergovernmental Coorﬁ.\> > Date




State of Oregon

Department of Environmental Quality Memorandum
Date: Apnl 17, 2003

T0.: Environmental Quality Commission

From: Stephanie Hallock, Director /g : C}LM

Subject: Agenda Item K, Rule Adoption: Clean Water State Revolving Fund (CWSREF)

May 9, 2003 EQC Meeting

Department
Recommendation

Need for
Rulemaking

The Department recommends the Commission revise the Clean Water State
Revolving Fund (CWSRF) and State Agency Coordination Program rules
(OAR 340-054 and OAR 340-018, respectively), and repeal the Construction
Grants Program and Surety Bonds Requirement rules (OAR 340-053 and
OAR 340-015, respectively) as presented in Attachment A.2.

. Revise the Clean Water State Revolving Fund (CWSRF) Rules - OAR

340-054

The CWSRF program provides loans to public agencies for water pollution
control projects. The proposed revisions enable the Department and
communifies to use the CWSRF more effectively to address a range of water
pollution problems. These changes are driven by a growing recognition and
need to better address Oregon’s nonpoint sources of water pollution.
Additionally, these revisions reflect the Department’s interest in encouraging
proactive efforts by communities to address their water pollution challenges
before they fall into noncompliance. Finally, the rules include new eligibility
incentives to encourage the reuse of wastewater.

Through these changes, the rules expand the Department’s loan program
beyond a historic focus on wastewater treatment facilities and focuses on the
water quality benefit of each proposed project. -In addition, greater flexibility
in the financial terms of the loans makes the program more affordable and
attractive to public agencies. Finally, making CWSRF loans more attractive
for riparian habitat enhancement also supports the Oregon Plan for Salmon
and Watersheds. (Attachment A.2a)

Revise the State Agency Coordination Program — OAR 340-018

Division 018, which governs state agency land use coordination, is revised to
delete obsolete references to Division 053. Division 053 1s the construction
grants program and will be repealed by this rulemaking. The revisions also
update the definition of “Total Maximum Daily Load (TMDL)” to conform
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Effect of Rule

Commission
Authority

Stakeholder
Involvement

to the definition in the TMDL rules the Commission adopted in December
2002. (Attachment A.2b)

Repeal the Surety Bond Requirements — OAR 340-015

The proposed repeal of Division 015 eliminates obsolete rules. Division 015
requires surety bonds or equivalent financial security during the construction,
operation and maintenance of certain wastewater treatment facilities. The
Department has not required surety bonds for these facilities for several
years, and in 1997, the legislature repealed the statutory authority for surety
bonds. (Attachment A.2¢) '

Repeal the Construction Grants program — OAR 340-053

The proposed repeal of Division 053 also eliminates obsolete rules.
Division 053 establishes procedures for developing a priority list of projects
eligible for funding under the former construction grants program. The
construction grants program, a predecessor to the current CWSRF program,
is no longer funded by the U.S. Environmental Protection Agency (EPA) or
implemented by the Department. (Attachment A.2d) '

The proposed revisions to the CWSRF rules will:
¢ Make additional types of projects eligible for funding, including
community loans for nonpoint source projects and emergency and
urgent repairs of wastewater treatment facilities,

» Revise the criteria used in ranking proposed projects to give priority
to projects that provide the greatest water quality benefits including
projects that address nonpoint sources of pollution;

Increase flexibility in the terms and interest rates for loans;

Reduce the administrative fee for loans;

Reduce the financial requirements for reserve accounts; and
Simplify and increase the flexibility of the loan application process.

The Commission has authority to take this action under ORS 468.420 and
ORS. 468.440. These rules implement ORS 468.423-468.440

A ten member Advisory Committee made up of stakeholders such as the
Oregon League of Cities, Oregon Farm Bureau, Oregon Water Resources
Congress and EPA met eight times in 2002 to help shape the CWSREF rule
revisions proposed for public comment. The committee supported the
proposed rule changes. A list of Advisory Committee members is included in
Attachment C. The Department did not address proposed changes to Divisions
(53, 015 or 018 with an advisory committee.
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Public Comment

Key Issues

A public comment period extended from February 1 to February 28, 2003,
and included public hearings in Portland, Salem, Eugene and Bend. No
members of the public attended the hearings. Two public agencies, EPA and
a local conservation district, provided comments. The comments focused on
the financial terms of the loans and were generally supportive of the
proposed rules. A summary of their comments and the Department’s
responses is provided in Attachment B.

1. How to ensure financially attractive loans to borrowers while
maintaining the long-term health of the fund? -

The rules establish interest rates, payback periods and fees for CWSRF
loans. The Advisory Committee recommended adding more flexibility in
financial terms and reducing costs to borrowers to the extent possible
without jeopardizing the viability of the fund for future needs. To make the
loans as financially attractive to borrowers as possible, the proposed rules
reduce loan fees, limit the reserve requirements for loan recipients and allow
a choice of interest rates/payback combinations for borrowers.

The reduction in interest rates will diminish the rate of growth of the
revolving fund, yet the fund will continue to enjoy a stable, long-term source
of funding. The Department will continue to monitor the fund’s growth,
recognizing that should the annual capitalization grants EPA provides to
increase state funds end, the interest rates may need to be reevaluated. Those
capitalization grants are currently expected to continue through 2011.

2. Whether to change the program’s method of prioritizing
environmentally beneficial projects for funding?

Currently, the Department ranks projects submitted for funding based on
their value toward improving water quality. Theoretically, the most
beneficial projects (ranked highest) become priorities for funding.

In reality, numerous variables beyond the Department’s control, such as the
applicants’ budgets, planning, design or contracting timeframes, influence
how quickly projects proceed through the CWSRF process to loan
agreements. Lower ranked projects are sometimes funded ahead of higher
ranked projects because they are ready to proceed sooner.

To address this issue, the Department considered ranking projects later in the
application process, but decided it is beneficial to continue to rank projects
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Next Steps

early in the loan application process. Knowing early-on where their projects
rank helps applicants decide whether to pursue the additional requirements of
the loan process. The Department will continue to fund projects that are
ready to proceed in order of their ranking.

3. How does the program fund the most beneficial water quality
projects, while continuing to help communities comply with water
quality regulations?

Municipalities have historically relied on CWSRF loans to help them comply
with water guality regulations. This rulemaking revises the project ranking
criteria to give priority to projects providing the greatest water quality
benefits, many of which may not be compliance driven (e.g., many nonpoint
source projects, proactive planning, and water reuse projects). While these
changes may reduce the proportion of points allotted to compliance-driven
projects, the Department expects these projects to still score competitively in
the ranking process. Overall, the revised criteria will enable the Department
and municipalities to use the CWSRF to improve water quality more
effectively.

The proposed CWSREF rule revisions (Division 054) specify an effective date
of June 1, 2003. Proposed changes to Divisions 053, 015, and 018 will
become effective upon filing with the Secretary of State.

The Department will begin training staff and conducting outreach and
education to public agencies as soon as the rules are adopted, and will begin
using the new procedures and criteria for all new loan applications and loan
agreements on June 1, 2003. The Department’s Rule Implementation Plan is
available upon request.
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Attachment A.1

Summary of Division 054 Rule Revisions

1. Additional Loans

The proposed rules establish three new types of loans within the program. Emergency Loans
and Urgent Repair Loans address unforeseen community needs in wastewater treatment. A
Local Community Loan allows pass-through loans from local communities and other public
agencies to recipients that control nonpoint sources of water pollution.

In addition to the three new types of loans, a new Sponsorship Option provides for a reduced
interest rate for traditional wastewater projects that also include a nonpoint source, water quality
restoration project.

2. Application

The proposed rules modify the CWSRF application process to allow applicants to submit
proposed projects at any time, rather than just during January-February. They also streamline a
two-step, preliminary and final, application into a single application.,

3. Loan Terms

Additional loan terms provide borrowers with additional choices in interest rates and payback
periods (see table below). Several of the program’s loans can range from 5 to 20 years in length
with a corresponding range in the interest rates. Additionally, a traditional wastewater system
improvement project that includes a nonpoint source restoration project may qualify for a
discounted interest rate.

5. Project Ranking Criteria

The criteria used to rank proposed projects have been entirely revamped. The emphasis of the
criteria has shifted from compliance needs to the water quality or health benefits of each project.
This shift also supports more equitable ranking of both point and nonpoint source projects.

0. Fees

Historically, the CWSRF loan has included a one-time origination fee of 1.5% of the total
amount borrowed, and a 0.5% annual fee on the outstanding loan balance. As an example, an
$800,000 loan for 20 years would have a one-time origination fee of $12,000, and an average
annual fee of about $2,300. These fees were established as a source of funding for the program’s
administrative costs and can only be used for CWSREF purposes. The proposed rules eliminate
the origination fee entirely, and exclude planning loans from the annual fee. These changes in
fees will make the loans more attractive to borrowers. Since of the growth of the fund now
provides adequate administrative support, our analysis indicates that administrative costs can be
covered by the annual fee alone.
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7. Project Priority List

Revised procedures allow the Department to periodically update the list of eligible projects.
Historically, this list has only been updated annually. Revised procedures also allow the
Department to routinely review inactive projects and remove them from the priority list when
appropriate.

~ Major Areas of Change in Division 054 Rules:

Current Rules Proposed Rules
| Types of Loans

Planning Planning

Construction Construction

(including point, nonpoint, estuary,
wastewater reuse and proactive
projects)

Emergency

Urgent Repair

Local Community
(including nonpoint source

and estuary projects)
Terms and Interest rates
Planning 5 yrs - 50% of Base Rate* Planning 5 yrs - 25% BR
Construction 20 yrs - 66% of Base Rate Construction 5-20 yrs - 25-65% BR
Emergency 5-20 yrs - 25-65% BR
Urgent Repair 10 yrs at BR

Local Revolving Loan 10 yrs- 50% BR
Sponsorship Option 5-20 yrs - equal or
greater than 1%

*The Base Rate (BR) is the average state and local
government bond rates for the preceding quarter. In the

current rules, a base rate of 4.8% would provide a planning
loan rate of 2.4% (50%)
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Current Rules Proposed Rules
Fees
1.5% origination fee Eliminated
0.5% annual fee No longer required of planning loans;
still applicable for construction,
emergency, urgent repair and local
community loans
Reserve Requirement
100% of average annual debt service 50% of average annual debt service
Ranking Criteria
Focus on water body sensitivity, Increased focus on benefits of nonpoint
and compliance source, estuary, wastewater reuse and
proactive projects
Application
Preliminary and Final One application
Accepted in January each year Accepted year round
Project Priority List

Established annually

Established annually and revised as needed
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Attachment A.2
Proposed Rule Revisions

DEPARTMENT OF ENVIRONMENTAL QUALITY

DIVISION 54

CLEAN WATER STATE REVOLVING FUND
PROGRAM

340-054-0005
Purpose
{4—} Hﬁ}e«;e ules

W%%%WMM&%%M&{M&W@M
alaoy knowen go the State Rov

(1) These rulcs establish mocad&rm the Dwaztmmt will follow to make funding thuoush
the Water Pollution Control Revolving Fund, called the Clean Water State Revolving
Fund {CWSRE). avatlable to public avencies to plan. design and construct sewage
tacilities, nonpoint source control and egtuary management profects,

(2) These rules are e%%z%h@:&%ﬁfﬁdﬁ wﬁe%ﬁieéntmdui to do the following:

(b} {d} %@»pﬁwéeimmm that ioans are made to public agencies capable of repaying the
loanssuch loans:
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{c) by Te-establish-Establish an interest rate below market rate so that the loans wilibe
are affordable;

(d) ey FeprovideProvide loans to all-sizes-of-communities wiieb-needof all sizes
needing to finance projects; and

(¢} trFeprovidetesnstor-Specify the types of projects deseribed-nt
which aéé%t:%‘y—%a{er-ﬁeé HOF-G s=loans may be made.

Stat, Auth.: ORS 468
Stats. Implemented: ORS 468.425
Hist.: DEQ 2-1989, f. & cert. of. 3-10-89; DEQ 3-1995, f. & cert. of. 1-23-95

340-054-0010

Definitions

The following definitions apply to this Divisiendivision unless otherwisea different
meaning is required by context:

(1) "Allocatxon Cycle" means the fundmg cycle as determined by the Department

: SE-6F-tee Hch-prov (2} ”Aavhcant" means an ehg;bie Clean
Water State Revolving Fund ({CWSRF) applicant.
(3} "Available CWSRF" means the reclatming and-reuse-of water-productive recyeling
shweatiewater-constitients - other ehmination of-the-disehaspe- ot pollunant-redustion

3y Apphicant’-means-an-eligible State Revolving Fund-{8REyapplicant:

M%if%va& sithe-amount in the Clean Water State Revolving Fund (SRE)
MINUS srerevs-monies for §RF-the Clean Water State Revolving Fund administration and
prior obligations.

(54) "Borrower" means as-ehigible-a CWSRF loan recipient.

(65) "Change Order" means a written order and supporting information. from the
Borrower to the Borrower’s contractor authorizing an addition, deletion or revision in the
work within the scope of the contract documents, including any required adjustment in
contract price or time.

e enn Water Aot means the federab Claan Water Act svamended by the Water
“Checklist of Fxhibits and Reguirements” means the most recent version of the list of all
‘the exhibits and reguired documents that must be submitted in conjunction with the
CWSRE application and then be reviewed and approved by the Department before a loan
agreement 1s execuied.

(7 "Clean Water Aot means the federal Clean Water Act, 33 USC 81251 81387,

paatamerard to o el A el
PTG OO 3 3 n i W e
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(8) ““Clean Water State Revolving Fund” or CWSRF means the Water Pollution Control
Revolvine Fund established under QRS 468,427,

(9} "Collector Sewer" means that portion of the public sewerage system swhichthat is
mstalled primarily to receive wastewater directly from individual re&dences and other
individual public or private structures.

(910) "Combined Sewer" means a sewer that is designed as both a sanitary and a storm
water sewer,

(HN"Constructon’—means-the-erectionnstalation
witter-pothation-comtroldactie

(11) **Comprehensive Conservation Management Plan” (CCMP) means a plan
developed for a designated National Estuary, pursuant to 33 USC § 1330 of the Clean
Water Act,

{12} "Construction” means the erection, installation, expansion or improvement of
sewage facilities, nonpoint source control and estuary management projects,

{13) "Default" means nonpayment by the Borrower of the principal or interest amount of
an-a CWSRF loan on the payment's due date, failure to comply with the terms or
conditions of the CWSRF loan-eovenants, a formal bankruptcy filing or other written
admission of inability to pay CWSRF obligations.

(1214) "Department" means the Oregon Department of Environmental Quality.

(4315) "Director" means the Director of the Oregon Department of Environmental
Quality.

(4416) "Documented Health Hazard" means an area-wide failure of on-site sewage
disposal systems or other sewage disposal practices resulting in discharge of
inadequately treated wastes to the environment as demonstrated by sanitary surveys or
other data collection methods and confirmed by the Oregon Office of Public Health
Dw&%eﬁ—a%—pefrmg—a—ﬁ&%rw—ﬁ&%—h%a%%rwcex within the Department of Human

Depdrtman{ pursuant (o OAR 34() 071- 613(}(3}, by either agency pﬂrsuant o OAR 660-
011-0060, or by county health officials pursuant to applicable local ordinances.

{(+:517) "Documented Water Quality Problem" means a violation of water pellution
resulting in-vietatons-of waterguatity-statutes, rules or permit conditions or an
exceedance of water guality standards documented demenstrated-by data and confirmed
by the Department-as-causing a-water guality problem.

H6-HRPA T meansthe-U-S—Environmental-Protecton-Ageney-

- Estuary-Management-—means-the-development-and-implemeniabon-of-aplandor
the-conservationand-manngement-of-an-estuary-of-pational-siemficance-as-deseribed-in
$320 of the Clean Water Act-

(18) "HExcessive Infiltration/Inflow - rreans-the guantities-of nbltrationtmilow which
can boe cost-etfectively ehimipated from a-sewer-system-as-determined-an-a cost
effectivencss analysis thut compares the-costsJor sorreeting the-nbilaation/inflow
conditions to the total costs for ansporation and-treatment o b the infilration/inflow.
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HO-"Freitity Plan’meansu-systematic-evaluation of envireninentalfactors:
engineermp-alternatives and financinl considerations affectinga-proposed-project
ares-(18) “Emergency Conditions” means conditions caused by fire, flood. storm,
earthquak{, vandalism saboiasze m“ other even{q thai could not have bean rea@onablv

s;g;‘ufzmm env;ronmt,nmi aiem&d&{}(}n or a {hr{—:dr Lo puhh(, health‘

(19 "EPA" means the U.S. Environmental Protection Agency.

(20) "Estuary Management” means the implementation of actions identified in a
Comprehensive Conservation Management Plan.

(21) "Federal Capitalization Grant" means federal dollars allocated to the State of Cregon
for a federal fiscal year from funds appropriated by U. S. Congress for the State
Revolving Fund under Title VI of the Clean Water Act.

(2122) "Ground Water Management Area" means an area in which contaminants in the
groundwater have exceeded the levels established under ORS 468B.165 and the affected
area is subject to a declaration under ORS 468B.180.

22 nfilteation’-means-the-infrusion-of eroundwater Into--Sower-Systeri

1 At

W@@%( 23} “Implementing Partner” means any individual or organization that has
entered into a contract with a public agency to Implement a waier resource activity within
the sponsorship option of a construction loan.

(24) "Infiltration" means the intrusion of groundwater into a collector sewer or interceptor
Sewer,

(253 "Inflow" means a direct flow of water other than wastewater or groundwater into g
collector sewer or inferceptor sewer,

(26) "Initiation of Operation" means the date en-which-thethat a facility funded by a
CWSRF loan is operationally complete and ready for the purposes for which it was
planned, designed and built.

(25 Jmmevative Fechnology " -means-developed-wastewater treatment-processes-and
technigues-which-have-pot-beenfully-provenunder-the-eiveumstances-of-their
e&%i%m?}ﬁ%bé—‘dﬂﬂim%%ﬁ%—waﬁﬁ%}% aspadieant-advancoment in cavironmental
P ynepics-of construction-or operations-over-conventional-technology-

2627} "Intended Use Plan (IUP)" means a document which must-be-submitted ar least
annually by the Department to the EPA identifying proposed uses of the CWSRF.
(2728) "Interceptor Sewer" means a sewer which-is-primarily intended to receive
wastewater from g collector sewer-andiscwers or agother interceptor sewers.

28 "Maintensnes - meansresutarly-scheduled-work-performed-to-repair replace or
upgrade equinment-in-the-facitivy:-or prevent-or-correctthe-fatlure-or-malfunetionof
the water pollution-control-facihity-so-that-the functional-integrity-and-efficiency-of- the
facility - equipment-and-strectures-are-preserved: '
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£295-2(29) “Local Community Loan” means a loan to a public agency that will then be
used by the public agency to establish a local financial program to address estuary
management efforts or nonpoint source control activilies, -

(30} "Maintenance” means regularly scheduled work that 1s performed to repair, replace
or upgrade equipment in a facility, or to prevent or correct a failure or a malfunction of a
sewage facility. nonpoint source control or estuary management project,

(31} "Major Sewer Replacement and Rehabilitation” means the repair asd/or replacement
of interceptor or collector sewers. '

{3632) "Nonpoint Source Control" means the 1mplementat10n of a nonpoint source
pollution management preee activityjunder section 319 of the Clean Water
Act as-autherized-by-and 40 CFR § 35 3115(by-) anincluded in the most recent edition
of the Oregon Nonpoint Source Control Program Plan.

(3433) “Nonpoint Source” means diffuse or unconfined sources of pollution where
wastes can either enter into or be conveved by the movement of water to public waters,
including individual on-site sewage disposal systems and anv other source of poliution of
waters of the state not subject to regulation under ORS 468B.050.

(34) “On-site svstem’ has the meaning given in QAR 340-071-0100(90).

(35) "Operation" means the control efof sewage collection system pumping stations and
treatment unit processes and equipment;ineludingwithin a sewage facility. Operation
also means the control of equipment and processes of nonpoint source control and estuary
management projects. Furthermore, operation means the financial and personnel
management, records, laboratory control, process control, safety, and emergency
eperation-planning for these same facilities and projects.

(3236) "Operation and Maintenance Manual" means a procedural and guidance document
for operating and maintaining a water potution-control-sewage treatment facility— or
sewage collection system as required bv OAR chapter 340, division 052,

{37) “Persistent Bioaccumulative Toxies” means mercury. PCBs, dioxing, furans,
benzoa(a) pyrene, aldrin, dieldrin. chlordane, DDT, DDE. DDD. hexachlorobenzene,
mirex or toxaphene.

(38) “Planning” means monitoring, data collection and measurement, evaluation,
analysis, security evaluations, report preparation, environmental review, public
education and review process and any other activity leading to a written plan for the
nrovision of sewage facilities, nonpoint source control and estuary management
projects intended to remediate an existing or anticipated water pollution problem. but
excluding the preparation of detailed bid documenis for construction.

{39} “Point Source” means any discernible, confined and discrete conveyance,
inciuding but not limited to any pipe, ditch, channel, tunnel, conduit, well, discrete
fissure, container, roling stock, concentrated animal feeding operation or vessel or
other floating eraft, from which pollutanis are or may be discharged.

(407 Proactive Propesals” means g propesed project that does not address ongoing
violations of effluent limits in permigs, water guality standards in OAR Chapter 340,
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(3341) "Project" means the activities or tasks identified in the application or the loan
agreement for which the Borrower may expend or obligate funds.

(3442) "Replacement” means expenditures for obtaining and installing equipment,
accessories or appurtenances whicharenecessary for the ongoing operation during the
design or useful life, svhichever-is-i{ longer, of the water pollution controla scwage
facility, nonpoint source control or estuary management project to maintain the facility or
proiect for the purpose for which it was designed and constructed. Replacement does not
mean the renlacement of the facility or nroiect at the end of its usu‘uE life,

(3543) "Reserve Capacity" means that portion of the water aeility
sewage collection system or sewage treatment facility that was 1ncorp0rated into the
design to handle future increases in sewage flows and loadings. Reserve capacity must
have been identified at the time of design as-beingand must be based on demand
generated from future development that is consistent with acknowledged local
comprehensive fand-use-plans aeknevledsed-by-the Departimentof Land-Conservation
and-Beveteprment-and land use regulations.

(44) “Security Measures” means the evaluation, planning, design. purchase and
installation of equipment and facilities intended to prevent unauthorized physical and
electronic intrusion into. or willful damave of. sewage Tacilities. nonpoint source
control or estuary management projects,

(3645) "Sewage Collection System” means publicly owned pipelines, conduits, pumping
stations, force mains and any other related structures, devices or equipment used to
convey wastewater to a sewage treatment facility.

(46} “Sewage Facility” means a sewage collection system or sewage treatment facility.
(3747) "Sewage Treatment Facility" means any publicly owned device, structure or
equipment used to treat, neutralize, stabilize, reuse or dispose of wastewater and
treatment residuals.

(3847) "“Siunifieantindustial-Disehs
defined w30 COFR £ 405 3
(3948) "Small Community" means a public agency withserving a population of 5,000 or
less.

AO-IS R meany-he-wastewaier-Slute Revolvimg Pundhand- e hsdes Snds Fom
fe@em% eap%@a%«i Fation- ﬁi:aﬂ%&f«—«%%a%%—mﬁ%eh%&g—ﬁaﬁé»%—-SR}?Z—ieaﬂ--r%paym%m%---iﬁ%e{@%

4{9842’;’“%{% W&F@%@&M&HWW?&%& =

(49) “Special Status Water Body” means the following water bodies of the state; federally
designated Wild and Scenic Rivers, State Scenic Waterwavs. federally designated Sole
Source Aguifers. the federally designated Lower Columbia River and Tilamook Bav
estuaries, the Clackamas, North Santiam and McKenzie Biver sub basins of the Three
Basin Rule {OAR 340-041-0470) and locally designated “sienificant” water badies or
wetlands as related to the De mrtmt;n{ of Land Conservation and Development Goal 5.
(503 “Sponsoring Community™ means a public acency with the authoriiy to finance and
implement both a sewase facility project and water resowurce activity through the
sponsorship option of a construction loan,
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{(51) ““%mmarahm Option” means the Department’s financing mechanism that allows a
public agency’s sewaye collection system o sewage treatment facility projectand a
qualifving water resource activity to be Nnanced through a single CWSERF foan. The
Department, as an incentive to the public agency {referred to in QAR 340-054-0024(3) as
a sponsoring community), discounts the mterest rate on the resulting loan. The intention
of this type of financing is to provide restoration or proteciion to a local water resoures in
conjunction with a traditional project without significantly increasing utility rates,

{523} “Storm water” means water derived from ramnfall, snowmelt or other storm events
that flows across the ground’s surface rather than infiltratine the eround.

(4353) "Surface Water" means streams, lakes, reservoirs, estuaries and the topographical
features whichthat define their volume.

(54} “Urgent Repair” meaps the immediate stabilization of equipment and facilities
pertaining to a sewage collection svstem or sewage treatment facility that have failed
unexpectedly or are in imnminent threat of failure as the result of age or wear, and the
failure poses an immediate and significant threat to environmental guality or public
health.

(53) "Value Engineering” means a specialized cost control technigue specifigally
applicable to the design of sewage treatment facilities that identities cost savings that can
be made without sacrificing the reliability or efficiency of the proiect. _
(4256) "Wastewater" means waters carrying wastes from individual. public or private
structures combined with nen-excessive infiltration and inflow.

(43)-"Waters-of the-State"meansthe same as-Waters-of the State as defined-in OAR-
340-041-0006

(57} “Wastewater Reuse” means a project that reuses treated effluent from a sewage
treatment system, commercial, or industrial process and | as a result of treatment, is
suitable for a direct beneficial purpose or a controlied use that could not otherwise
OCCur.

e{a}%{.{%}e-zﬂr%ys{emz-

{4558} "Water Pollution Control Revolving Fund" —S&ee-"means the “CWSRE".

{46} "Welthead Protection Arca” means a state-designated surface and subsurface area
surrounding & well or wellficld that s ies a pubhic water system through which
contaminants are hikely to &Hﬁﬂ@%ﬂ%ﬁﬁ%ﬁ&@k&&%&ﬁ} welfield.

(" Yadue-Engineermg - mesnsaspechbizedcost-comtrot-techiigue-which-vses-
systemrteapproseh-to-tdentif-costsavings-sebdeh-ray-be-mnde-without-seeriehne-the
rehabibty-or-etficiensy-of-the project

(59} “Water Ouality Standards”™ means the standards established in OAR Chapter 340,
Division 41 for surface waters and the minimum protection requirements established in
OAR Chapter 340, Division 40 for groundwater,

(600 “Water RBesource Activity” means a nonpo m murce control activity funded throuegh
the sponsorship option m QAR 340-054-0024(3). These activities include the profecting
or restoring of riparian habitat fo prevent loss of biological diversity or ccological health.
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establishing mmuvahon easements, acouiring riparian lands or wetlands and othe
activities.

{61} "Waters of the State” means the same as dehined m ORS 468B.605(8L

{62} "Wellhead Protection Area” has the meaning provided in OAR-340-040-0150(13).

[Publications: The publication(s) referred to or incorporated by reference in this rule are
available from the ageney 1Department,

Stat, Auth,; ORS 468,423 - ORS 468.440

Stats, Implemented: ORS 468.423

Hist.: DEQ 2-1989, f. & cert. ef. 3-10-89; DEQ 30-1990, f. & vett. ef, 8-1-90;
DEQ 1-1993, f & cert, ef. 1-22.93; DEQ 3-1995, f. & cert. ef. 1-23-95

340-054-0015

Project Eligibility

(1) A public agency may apply for an-a CWSRF loan for up to 100% of the cost of the
following types of projects and project related costs:

tar-Faecthity-plans.(a) Planning for sewage facilities, nonpoint source control or estuary
management proiects including supplements or updates;

(b) Secondary sewage treatment facilities;

(c) Advanced wastesewage treatment facilities, if required to comply with Department
water quality statutes and rules;

(d) Reserve capacity for a sewage treatment or disposal facility whiekh-wiltservethat
serves a population not to exceed a 20-year population projection, and for a sewage
collection system, or any portion thereof, not to exceed a 50-year population projection;
(e) ShadgeFacilities related to biosolids disposal and management;

(D Interceptors force mains and pumpmg stations;

(g} Identification and correction of infiltration and

c

inflow;
(h) Maj or sewer replacement and rehabﬂltatlon. Ho¢
infitratie T 7DF sary to mamiam the s’fruetmal mtcmt\/ and

fanction of the sewer;

(i) Combined sewer overflow correction, if requ1red to protect sensitive estuarine waters
or to comply with Department water quality statutes, rules or permits, provided the
project is the most cost effective alternative;

(i) CebestorNew collector sewers—i£ required to alleviate documented water quality
problems or to serve an areca Wlth a documented health hazard;

(k) Storm Water controlu' pperet tﬁ%ﬂ%&&%—“ﬁ%ﬁﬁ%ﬁﬁﬁ? facilities 11}tmded to

({ 1} Ss‘i,mm. water mdlmgemcm measures fdeimimd in {}rwun g T\on noind Ssﬂm‘z:e Conirol
Program Plan that address environmental guality divectly rélated to water guality,
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yr-Estoary-management-if-pecded-fo-protect sensitive-estuarine-waters provided the
profects-prbhcly-owned:
frr-Noenpont-seurce-controb-requiredto-comph-with-Departrnent-water-quality
statutes-and rules provided the project s publicly owneds

(m} Estuary management efforts that address gnvironmental guality directly related to

water quality.

{n} Nonpoint source control activities that address environmental quality divectly related
to water quality,

(o) Funding of jocal community loans through public agencies to address nonpoint
source control activities or estuary management efforts,

{p) Wastewater reuse projects

2y Famitations on-the-appheations-and-use-of SRE-leanproceeds:
tay-Funding for projects-may-be-himited by Section 201(gH 1} of the Clean Warer-Aetr
eb}b&zﬁ}& &}&H—%{—%e %&i&%@%&»@w&h&mﬁ{aﬁﬂa share-ofan EPA grﬁmw

{6}y Shert Term, Construction Financing Exception—Notwithstanding other provisions
of this rule, short term, construction-perfod-Hinancipe may-beprovidedtoguahibied
projeeis-ifall-of the fellowing-conditiens-ean-behet:

fay Liquidity of the Fund-is-sufficient-to-provide-the fnancing-withoutadversely-
affecting the-wmount and tmine-of dishursermentspeeded by-funded projects:

(hy The Borrower has a lepally-enforceable-oblentiontordongterm-finaneme-oi-the
projectsatistactory-to-the Department:

HED-NOTE:The Tablereferenced-i-thisraieisnot prstedmrthe OAR CompHation.
Copies-areavailable fromthe ageney-Division

ATEIT ‘Hﬁﬁ%@é .

(2} Conditions on the use of CWSRY loan proceeds.

(a) Projects funded in whole or in part from by the CWSRFE loan program must be
consistent with plans developed under sections 208, 303(¢}, 319 and 320 of the Clean
Water Act.

{b) Loans may be used only for proiects on the project priority list, deseribed in QAR
340-054-0025(4).

(¢} CWSRF loans will not be used for refinancing long-ferm loans.

(d) %;,eﬁafr %‘E}&i%’}“be CWSRF oans may be M&ﬁ&h}%%’}ﬂl}hﬁ%rﬁﬁiﬁ8{3%5}"G%}"am?i:{—}jﬁﬁ%

ey %me}%ﬂﬁ%%dﬁﬁmm—%ﬁzﬁ%ﬁw rleans—Elowey :
will- be availableused to refinance interim loans or self-generated funds used to pay
Department approved project costs subjeet-te-if the public agency satisfics the following
conditions:
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G Prerte profectcommencement:(1) provides the publicasesey-must-provide the DEG
Department with a written notice of the intent to apply for long -term financing through

the-SRE lean programand;
(i1} is willing to proceed with the project using interim loans or self-generated funds-A

completed-Prehmimary-Apphicabonissuthetentwntten noticetomeetthe Hrstpartof this
Fegqrrement-| or

By The Applicant-must-agree-to-(iii) agrees to proceed at its own risk without regard to
whether CWSRF financing swill-is ultimately be-available to provide the long-term
financing:,

(Ce) The Applicant agreesmust agree to comply with project review and approval
requirements established in OAR Chapterchapter 340, Diviston-52:-DEQ-division 052;
Department permit requirements as established in OAR Chapteschapter 340, Division
division 045; and requirements of Title VI of the Clean Water Act-, as applicable.

(3} Short-term. Construction Financing Exception. Not withstanding other provisions of
this rule, short-term. construction period financing may be provided to qualified projects
if all of the following conditions are met:

{a) Ligquidity of the CWSRF Fund is sufficient to provide the financing without adversely
affecting the amount and timing of disbursements needed by prior obligations;

{b) The Borrower has a legally enforceable obligation for long-term financing of the
project satisfactory to the Department: and

{¢} The loan agreement for interim financing will stipulate that the Department is not
obligated to provide long-term finapcing for this project.

Stat. Auth.: ORS 468,423 - ORS 468.440

Stats, Implementod: ORS 468,423 - ORS 468.440

Hist.: DEQ 2-1989, f. & cert. ef. 3-10-89; DEQ 30-1990, £, & cert. ef. 8-1-90;
DEQ 1-1993, £ & cert, ef. 1-22-93; DEQ 3-1995, £. & cert. ef. 1-23-03

340-054-0020
Uses of the Fund

The CWSRF may enty-be used only for the following purposes:
(1) To make loans, fund reserves for CWSRF loans, purchase bonds or acquire other debt
obligations.
(2) To pay CWSRY program administration costs fg;%%%&ema-nmﬁmwto the
ik of i il of the federdd capiiaiization g rwiseextent allowed by federal
laws.
(3) To earn interest on fund accounts.

- (4) To establish reserves for bonds issued by the Statestate for use by the fund.
(5) To pay principal and interest of bond obligations sold to benefit the fund.
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Stat. Auth.; ORS 468,423 - ORS 468.440

Stats. Imptemented: ORS 468,429 & ORS 468.431

Hist.: DEQ 2-1989, f. & cert. ef. 3-10-89; DEQ 30-1990, . & cert. ef. 8-1-90;
DEQ 3-1995, f, & cert, ef. 1-23-95

Expedited Loans,

The Department will administer two categories of expedited loans: emergency loans
and urgent repair loans.

{1} General Requirements and Provisions.

{a} Applications will be accepted by the Department at any Hime,

() All applicants for expedited loans must submii:

(A)_A completed application on a form provided by the Department:

(B} Evidence that the Applicant has authority to undertake the project:

(C) Audited financial statements for the previous three vears and the Applicant’s
current budget (unless waived by the Department in 18 discretion);

(D) A Land Use Compatibility Statement {L.UCS) in accordance with OAR 340-018-
QO3S and

(E) Any other information requested by the Department.

(¢} The requirements of OAR 340-054-0065 are applicable o expedited loans except as
specificallv modified in this rule. ‘
(chy Facilities subiect {0 design review under OAR chanter 340, division 052 are not
exempted from such review bv this rule.

{2y Emergency Loans.

The Departiment will administer loans for the remediation of emergency conditions.
This foan is intended for the imumediate stabilization of damages resulting from
unforeseen emergency conditions.

(a) In addition to the requirements in section (1) of this rule, applications for
emergency foans must include:

(A} A letier from a professional enginger or other appropriately gualified individual
summarizing the nature of the emergency, the propesed remediation and estimated
project cost: and

(B A letter from the Water Quality Manager of the appropriate Department regional
office corroborating the emergency condition and concurring with the annropriateness
of the proposed project and the estimated cost. '

{by Emergency Joans have the following terms and conditions:

(A Maxamum loan amounts must be in accordance with OAR 340-054-0025(6) ¢ A);
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(B) The interest rate and corresponding loan terms must be in accordance with QAR
340-054-0065(5M 1y,

(C)y Construction contracts funded through this loan must be awarded 1o a contractor(s)
within 12 months of the loan agreement execution unless the Department expressly
exempts the lean from this requirement;

(D) Loan repayvment (as defined in the loan agreement) must begin on anv outsianding
principal and interest in accordance with OAR 340-054-0065(9); and

() The annual loan fee will be imposed 1n accordance with OAR 340-G34-0065(73.
(¢} The Department mav consider reguests for emergency loans in excess of the
maximum loan amount defined 1in QAR 340-054-0025(6)(cy A) for funding. or refer
them to a CWSRF construction loan for additional funding,

(3) Urgent Repair Loans

The Deparrment will administer loans for the urgent repair of sewage Loilcctmn
systems or sewage treatment facilities.

(2} In addinion o the reguirements in section {1 of this rule. anplications for urgent
repair loans must include:

{A)} A letter from a professional engineer or other appropriatelv gqualified individual
documenting the need for the urgent repair. the nronosed repair and estimated project
cost: and

(B) A letter from the Water Quality Manager of the appropriate Department regional
office corroborating the urgent need for repair and concurring in the appropriateness of
the proposed proiect and the estimated cost.

(b} Ureent repair loans have the following terms and conditions:

(A Maximum loan amount must be in accordance with QAR 340-054-0025(6)(c)(A):
(B) The maximum loan term must be in accordance with QAR 340-054-0065(103(c);
(C Construction contracts funded by this loan must be awarded to a contractor(s)
within 12 months of the execution of the loan agreement;

(In Loan repaviment (as defined in the loan agreement) must begin on any outstanding
principal and mferest in accordance with OAR 340-054-0065(9):

(E) The annual loan fee will be imposed in zccordance with OAR 340-054-0065(7); and
(Fy The interest rate must be the base rate as established in OAR 340-054-0065(5)(d).

Stat, Audh ORS 468,423 - ORS 468 440
Sints, boplemenied: ORS 468 420 & QRS 468,439

340-054-0022

Local Community Loans

The Department will administer local community loans with public apencies for the
financing of estuary management efforts and nonpoint source control activities,
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Applications may be submitted in response to the Department’s annual solicitation or at
anytime during the program vear.

{1} General Reguirements and Provisions.

Applicants applving for CWSRF financing for local commumity loans must submit;

{a) A fully executed and complete application on a form provided by the Department;

(b} A project narrative, as defined by the Department. deseribing how the proiect will
implement an estuary management effort or a nonpeint source contro! activity;

{¢) A compieted Checklist of Exhibits and Reguirements and associated documents:

(dy Audited financial statements for the previous three vears and the Applicant’s current
budeet {uniess waived by the Department, in its discretion); '

{e} A Land Use Compatibility Statement (LUCS) 1 accordance with QAR 340-018-
030¢5y;

() Evidence that the Apnplicant has the authority to undertake the project:

{g} A projected program cash flow based on the anticipaied number of local loans. their
repayment schedule, the amount and tmine of Departiment disbursements and the amount
and timine of repaviments to the Department: and

() Anv other information reguested by the Department,

(23 Terms and Conditions,

Local community loans have the following terms and conditions:

{a) The maximum Joan amount must be in accordance with QAR 340-054-0025(6);
{b) The maximum Joan term must be in accordance with OAR 340-054-0065(10%b);
{¢) The interest rate must be as indicated in OAR 340-054-0065(5)cy;

{(d) Loan repavment (as defined in the loan agreement) must begin on any outstanding
principal and inferest in accordance with OAR 340-054-0005(9); and

(e} The annua!l loan fee must be imposed on any unpaid balance in accordance with
OAR 340-054-0065(7).

Siap Auth, ORS 408423 - (RS 468 440
Stats, Implemented: QRS 468 429 & RS 468 439

Planning Loeans

The Department will administer loans for planning. The Department will administer
loans for activities that result in g written plan 1o upgrade a facility 1o address an
existing or anticipated water pollution problem

{1} General Requiremenis and Provisions.
All applicants for planming loans must submil:
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{2y Design Loans and Construction Loans,

The Department will administer loans for activities that result in the design or
construction of sewage facilities, nonpoint source control or estuary management
projects. When approved by the Department, security measures intended o prevent
intruston or damage to such facilities or projects, or interruption of a facility or
project’s nrocesses are elieible design or construction costs.

Design loans and construction loans have the following terms and condifions:

{2} The maxpmum loan amount must be in accordance with QAR 340-054-0025(61;
(b} I not implementing a sponscrship option. the interest rate and corresponding loan
terms for design or construction loans must be in accordance with OAR 340-054-
0065(5¥1), or OAR 340-034-0065(5)(g).

(¢} The Joan repayment period (as defined in the loan agreement) must begin on the
outstanding principal and interest balance in accordance with OAR 340-054-0065(9),
and

{d) The annual loan fee must be imposed on any unpaid balance in accordance with
OAR 340-054-0065(7).

(3} Sponsorshin Ontion for protection or restoration of water resources.

(a} A public agency (sponsoring community) may apply to the Bepartment for a
CWSRF Joan o finance a sewage collection svstem or sewage treatment facility project
combined with a water resource activity. Within this sponsorship option, the CWSRF
program mav_fund both projects under a single CWSRFE loan if the Department
determines that the water resource activity meets program eligibility, funds are
available, and the ranking of the sewage project allows its funding.

{b) The interest rate for the consohidated financing will be reduced whenever possible
t0 a rafe resulting in the semt-anmual pavment for the joint project being equal (0 the
expected semi-annual pavment with a traditional CWSRE loan for the sewage collection
system or sewaee treatment facilitv project only.

{c) A public agency that participates in this sponsorship option may either implement
the water resource activity itself or may enter into a sponsorship agreement with an
implementing partner who will implement the water resource activity. ‘The sponsoring
community remains responsible, however. for both the successful completion of the
water resource activity and for the repavment of the CWSRFE loan. The implementing
partner will not be responsible for anv repavment to the CWSRFE program.

(dy All applicants for the sponsorship option must submit: '

(AY A completed sponsorship application and project description using a form provided
by the Department.

(B) Evidence that the sponsoring community and implementing partner (if an
mmplementing partner is involved) have authority to undertake the water resource
ACHVIEYL

(Cy An executed copy of the sponsorship agreement entered into with the implementing
partner, il applicable: and _ ,

(D Any other information requested by the Departiment,
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{2y Design Loans and Construction Loans.

The Department will administer foans for activities that result in the design or
construction of sewawe facilifies, nompeint source control or estuary management
projects. When approved by the Department. security measures infended to prevent
infrusion or damage to such facilities or projects, or interruption of a facility or

Design loans and construction loans have the following terms and conditions:

{a) The maximum loan amount must be in accordance with OAR 340-034-0025(6);
(b If not implementing a sponsorship option, the interest rate and corresponding loan
terms for design or construction loans must be in accordance with OAR 340-054-
0065531, or OAR 340-054-0065(5)g).

{¢} The loan repayvment period (as defined in the loan agreement) must begin on the
outstanding principal and interest balance in accordance with OAR 340-054-0065(9).
and

{d) The annual loan fee must be imposed on any unpaid balance in accordance with
OAR 340-054-0065(7).

(3} Sponsorship Option for protection or restoration of water resources,

{a) A public agency (sponsoring community) may apply to the Department for a
CWSRFE loan fo finapce a sewage collection system or sewage treatment facility project
combined with a water resource activity. Within this sponsorship option, the CWSRF
program mav fund both proiects under a single CWSEF loan if the Department
determines that the water resource activity meets program eligibility, funds are
available, and the ranking of the sewage project allows its funding.

{b) The interest rate for the consolidated financing will be reduced whenever possible
to a rate resulting in the fotal repavment amount for the joint project being equal to the
expected total repayment amount with a traditional CWSRF loan for the sewage
collection system or sewage treaiment facility project only.

{c} A public arency that participates in this sponsorship option may either implement
the water resource activity itself or may enter into a sponsorship agreement with an
implementing partner who will implement the water resource activity, The sponsoring
COMITIGNILY remains responsible, however. for both the successful completion of the
water resource activitv and for the repayvment of the CWSRFE loan. The implementing
partner will not be responsible for any repayment to the CWSRF program.

(dy All applicants for the sponsorship option must submit;

(A} A completed sponsorship application and project description using a form provided
by the Department;

(B) Evidence that the sponsoring community and implementing partner (if an
immlementing vartner is mvolved) have authority 1o undertake the water resource
activity: |

{C) An executed copy of the sponsorship agreement entered into with the implementing

partner, 1f apnlicable: and
(D) Any other information requested by the Department.
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{e} Financial terms of the sponsorship option will be as follows:

The interest rate for the sponsorship option must be in accordance with QAR 340-054-
OOD65(5¥ &) and

(B The reguirements of OAR 340-054-0065 will be applicable to the sponsorship
option except as specifically modified in this rule,

{1} The Department will determine the total amount of CWSRIE funds 1o be allocated at
the reduced interest rate through the sponsorship option in each program vear,

Stal, Auth. ORS 468,423 - ORS 408,440

Stats, Implemented: QRS 468 429 & ORS 468.439

340-054-0025
Brefiminary-Application Process; Project Priority List; Intended Use Plan;
Allocation of Funds

im%paﬁmeﬂm&%ée%%ﬁa?%@{wmy%%@%ﬁame&wﬂﬁﬂ%ﬁgﬁ%
clizible prelinunary apphications submitted by-ebis
L&Wi%be%ﬁd&é%é%e%aﬁﬁ&bi&%@&@ﬁ%%ﬁe&é@%&e%&é%&é&m

projects on this list shall be eligible for SRE-financing-The-Departmentshall-develop
the 1P throush the following processess

The Department will periodically, but not less than annually, develop and submit an
intended Use Plan (JUP) to EPA as described in section 606 of the CWA and 40 CFR §
35.3150. The IUP will describe the proposed uses of the CWSRF and will include a
project priority list numerically ranking all eligible applications received. The Department
will develon the [UP using the following processes in this rule.

(1} Notice:

The Department will notify interested parties at least annually of the opportunity fo
submit applications. Interested parties include, but are not limited fo, watershed councils,
counties, soil and water conservation districts, special districts and all of the incorporated
cities listed in the current edition of the Oregon Blue Book.

£H-Preliminary-Appheation:

tar-Fhe-Department- %&%ﬂ@%ﬁyﬁ%@f@ﬁe&p&m%ﬂﬁﬁe opportunity to submit @
prelisinery-apphestion. Taterested partics inciude but arc not lunited 1o counties,
speeial-distriets-and-ath-of %he%%eﬁfpﬁfa&é{ﬁ&% and-Towns listed-in the current
edition-otthe-Oregon Blae Bosls

thi-Teerder-for a-project to be considered for inclusion on the Project Priority Lists

&4y The Departimont must receive a completed preliminary dpﬁ%%{,&%&}ﬁ which-addresses
aweater yuality problen on or before the deadlime;

(B)-The projectmustbe-eligible-under OAR-340-054-0015¢1y;
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(Cy The SRE Joamamount must be for at- least-520.000-

25-Dradt-Intended-Yse Plan Public Notice-and-Review:

(a}-The Department-shall publish a public-netice-and-distribute excerpts of the-draft
TUP to all Applicants;

(by The Departiment-shall make the entire-dradt-Intended-Use Plan avadable to-ny-
group or member-afthe public who requests-a-eopys

{er-The Departiment-shall-allow ot Jeast 30-davs-afler issuing-the draft JUP for-review-
and-pubhic cormmentsto-be submirted:

regvalunte a projeet' s runk on-the proposed-Broject Briopty Listor o make other
chongesto-the-Intended oo Plase

Br-the Departmentshatlbcopsider sllvequests-submitted-durmg the comment-period:
before-estublishing-the-Finst-dntended-Hae-Plan:

E-The Departmentshalldistribute-the-Rinal B P to 2l Appheants-with projeets-on-the
FinadProject-Priority-Last

{23} Apphications:

For a project to be considered for the project prioritv list, an Apphicant must submit a
completed application: the apnlication must address ap mminent, actual or threatened
water quality problem: and the proj lect must be eligible for funding under OAR 340- {554—
0015,

(3) Timing:
In addition to applications received in response to the solicitation for anplications
indicated in OAR 340-054-0025(1). the Department will accept applications at any time.

(3-Profect-Priority -bad-Ruankings The-Project Priority ListshatHbecompied-by
runkingvater-poluiton-controlprotects-based on-the swrol-the-mmostsienificant
decumented-Water Qruahity Deseription-within each-of the-four Point-Criteria-lsted-in
Table I 1n-order to-earn-the points-indicatedin-Criterin #1 Recelving Water Body
Sensitivity—er-Criteria #2 Hnforeement-Aetivitiesand - Water Quahity Vielationsthe
project must-divectly impact the waters-identified-or-theenforcement situation
deseribed.

{4} Proiect Priority List Ranking:

(23The Department will develop s nroject priority Ust by rankimg all eligible proposed
projects using the criteria in Table 1 of this rule. Projects will be numerically ranked
based on the sum of the points awarded each proposed nroject, A maximum of one
hundred (100) points 1s available for a proposed project,

{h} The Department will update the profect priority list and the IUP every Tour months or
upon receint by the Department of five eligible anplications, whichever timeframe i
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shorter. It no eligible applications are received during a four month period, the project
priority fist will not be updated.

TABLE 1

CWSRE Project Ranking Criteria

Category 1: Proposed Project’s andicipated benefit for water quality or public health

FA—{0 or & poinisy—Project addresses water qualiitv or public health issue within a
“special status” water body

IB-—(0-6 points)—Prolect addresses noncompliance with surface water standards. a public
health issue or effluent Himits related to surface waters

1 Co (-6 points)—Project addresses noncompliance with eroundwalter stapdards or a
public health issue related to groundwater

IDW((}&E points)—Project ensures that a source already in compliance maintaing that

Ihw{0w8 pom_ts)wproiect improves or sustaing aguatic habitat supporting siate or
federally threatened or endancered species

1F—{0-12 points)—Proiject incornorates wastewater reuse or a water quality-related
conservation process

1G-—(0-7 points)—Project improves water quality by mitigating anv of the following
pollutants: temperature, dissolved oxveen, cortaminated sedimenis, foxics on the EPA
Priority Pollutants List, bacteria or nutrients

IH-—{0-5 pointsi-—Project supports the imnlementation of a Total Maximum Daily Load
{TMDL) allocation or action nlan for a Ground Water Managsement Area
1E—(0-6_points)—Project addresses a water quality or public health issue involving
“Persistent Bioaccumulative Toxics” (PBT ')

Category 2: Potential water guality or public health consequences of not funding the
proposed project

ZA—(0-5 points)—1If the proposed mo;u.,t is not implemented, water quality standards are
likely to be exceeded or existing exceedances are likelv to worsen

ZB—(0-5 pointsy—If the proposed project is not implemented . the resuliing impact is
Hikelv to cause a public health problem

2C-—(0-5 points)-—A unigue opportunity to implement the proposed project currently
exists due to timing, finances or other limitations that would not allow this project fo be
implemented in the future
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Category 3¢ Other considerations

3A—{0-3 points)—Project has significant educational or outreach component

3B—(0-3 points)—Project demonsirates innovative technology which is transferable
3C—(0-3 pointsy—Project is a partnership with other group(s), incorporating self-help,
financial or in-kind support

3D—(0-5 pointsi—Project incorporates monitoring, renorting or adaptive management
3E—(0 our 1 point)—Project addresses or includes risk management, safety or security
mea&;urei

g;dms such as but not. hm.;ted to, hﬂlure 2:.0 satlsfv mcmh reqmremcn% of 4 grant,
failure to complete the project or failure to submit any other required deliverable in a
timely manner.

{53 Draft Intended Use Plan, Public Notice and Review:
{a) The Department will update the IUP whenever chanees are made to the PPL.

{b) With each update the Department will notify all applicants whose projects are
inciuded within the draft JUP of their ranking on the PPL.

{c) The Department will provide notice and an opportunity for the public to comment on
proposed changes to the TUP, and will make the draft IUP available to the public,

{d) Except for revisions to the [UP resulting from applications for expedited loans, the
Department will provide at least 30 davs for public comments on the draft IUP. The
Department will provide at least S days for comment on changes to the TUP resulting
from new applications for expedited loans.

{e}y During the comment period, any Applicant may request the Departinent to reevaluate
a project's rank on the proposed project priority list or to make other changes to the TUP.
() The Department will consider all comments submitted during the comment period
before finalizing the [UP.

t4-Protect-Priority-List Development:

tartr-any-allocation eyele,no Borrower-onthe Pﬂﬁé@%ﬁﬂ%%}hwm
tinetuding both-loan-increnses-and-new project loans-meore-than SASES
mithon-or-15% of the totalavailable funds: 4%@9&%%%1—&—%%?—%&&{%—&}%%@%&&%
ahter-ahoentirs-this-Hamdbto-eaeh-ehiwtble- apphosntadditionalFandsymay-beaHoosted
ghove-ths-Hmil

br-Adlocations-shall-be-mude-inthe following seguenees
EA-bosnnereases—Inereases-to-previeusty-tunded-projectsshal-beatocated-avaiiable
fundsncluding-additional-Hunds-for-constraction-- ﬂ%&é&%ﬁ—g&ﬁi—%h%—fﬁ@jﬁ&%
partiaty-or-tfultbe-fmanced-with-SRE-funds-At-the diseretionof DEG F

take-the form-ofanaddibonal-jounaithe currentinterest rate- Hﬁ}b}—ﬁiﬁﬁ—dﬂ—&ﬁ—iﬂ(ﬁﬁﬁ%
ta the-exidding loan:
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(B} Small Community-ReserveAllocations from the Small-Community Reserve shall
not exceed 15% of the-avadable-funds. Design and/or construetion-projects shall be
selected from the Prejest-Priorite-Fist 1 rank order {or thas-reserve.

{1} Each project alloestiontrom this-rescive shall be for notamere-thun the greater of
ST50.000 o1 25 % ot therecerve-uptihall sraall comumnity-reqguesis-have beern-alloeated
funds. If Small Communibe-Resesves remain, these will bewleested to unfunded

portions of the small-communtydoan 1equosts; ‘
(i) B preliminary apphestions-fromm-small communitios tewmddess-than-1 5% of available

funds;-the balance of-the-15% reserve-may be-allecated-to-other-Appheants—

{Cy Facility Planning- R%T%&M@Mﬁﬁ%—fﬁ}ﬁ%ﬁ%e Facthity Planmng-Reserve shall not
gxceed 10% of the-availablefands. jects shall be sciceted-rom-the-Project Priority
List-ip-rank-order-for this reserver
HEach-mdividmd-allocation frem-the-Faetiy-Phpming-Roserve-shudb-befor not more
than-$400.000 until all requests from-thisreserve have -been alloested funds1H reserve
Funds-sidbremain-these witl be-aloeated-tothe-wnhupded portiens-of the-facibitoe
planameloan requestsinrank-order:
GirHpreliminary-sppheations{for-faciliy-planning total-less-than 16 9%—-ef-available
funds, the balance ofthe 0% reserve-may bo allocated to cther-Appheanis.
P-General Fund-The remaining-projects—melading facility planning-and-small
community projects netabready-aloeated funds from the reserves-or-allocated less than
for-which-loan-agreements-have not-been-completed shall be-mantmined-on-the

{63 Allocation of Funds:

{a} During anyv Pepartment program vear (Julv | through June 303, no Borrower on the
project priovity list {(including either loan increases or new project loansy mav be allocated
more than the greater 6f §2.5 million or 15% of the total available funds as reported in the
mndtial TUP for that program vear. I CWSRE monevs are available after allocating this
limit to each eligible Applicant, additional funds may be allocated above thig Himit,

(b} The Departiment will establish the following fundmg categories within the CWSRF:
Pupedited Loan Reserve, Small Community Reserve, Planning Reserve, and general
fund. The Department will first allocate annual funds to the three reserves in accordance
with the criteria in sections 6(c)(A). 6{cKB) and 6(c¥C). Funds not allocated to one of
the reserves will be allocated to the CWSRE general fund,

{¢) The Depariment will assign projects on the prioritv st to an aporopriate 1eserve o1 1o
the CWSRF veneral fund. Reguests for inereases to existing loans will be awarded first,
Increases will be awarded from the appropriate reserve or the seneral fund, Following any
allocations for increases. the Denartment will award loans to projects within each reserve
and the peneral fund for new projccts as described in sections 6{c)A), 6(cHB), 6{ciT)

and 6{cyD)
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(A) Expedited Loans Reserve. A veserve of $2 million will be established to fund
expedited loans. The Director may increase the cap on this reserve, Individual ureent
repair loans are limited to $150.000. The maximum amount available for a single
emeroency loan 18 $1.85 million. Emergency loans and urgent repair loans will be
awarded in rank order. Unused funds still remaining in the expedited loan reserve on
Mav 31 of the program vear can be reallocated to the CWSRYE general fund.

(B)Y Small Community Reserve. A maximum of 15% of the total CWSEFE monies will be
available in each program year for allocation to small community loans. Local
community, design and construction projects eligible within this reserve will be awarded
loans in rank order.

{1} Each protect allocation trom this reserve will be for not more than the greater of
$750,000 or 25% of the reserve, until all eligible small community reguests have been
allocated funds. RemainingIf reserve funds still remain on March 1 of the program year.
these remaining funds may be allocated to any unfunded portions of the-g small
community loan reguests-request in the order the loan agreements were executed;

{ii} Atfter reallccating as directed in QAR 340-034-0023(6) By sbove, any funds siall
remaining in the small community reserve can be moved to the CWSRE general fund,

C) Planning Loan Reserve. A maximum of $3 million of the total CWSRF will be
available in each program vear for allocation to planning loans, Proiects will be selected
from the project priority hist in rank order for this reserve,

{1} Each individual allocation from the planning loan reserve will imtially not exceed
$150.000. If reserve funds still remain on March 1™ of the program vear, these remaining
funds may be reallocated to any unfunded portions of planning loan requests in the order
the loan agreements were executed:

(i) After allocating as directed in OAR 340-054-0025(6)ci(CYi) above, anv funds still
remaining in the planning reserve can be moved to the CWSRF general fund.

(D) General Fund. All new design or construction proiect {oans not funded from a
reserve will be allocated from the gseneral fund. Anv remaining emergency or urgent
repair, small community or planning projects not already allocated funds from thew
respective reserves, or allocated less than the total loap amount requested, mav be
awarded funding in rank order subiect to available funds and the maxamum oan amount
for the program year.

(E) Loan Increases, Upon reguest, the Departiment may increase the funding for
previcusly financed projects up to the maximum loan amount defined for each borrower
in section 6{a) of this rule. These loan increases mav be offered by cither providing an
additional loan at the current interest rate or increasing the amount of the existing loan,
Awards Tor loan Increases will be awarded in rank order,

e Phe Planmne-subbstshatbnelude projecis-forwlaeh SRE funds are not currently
avaitable.-The-ordering-of projectsvathin-the- Plannine sublistshall- benrank-orderof

aot Dheroeien 1 ot ekt
&I i S S Y 13
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tay-The-Department-may-removeaproject-from-the Project-Priorty- st (PP HHbis
determined-that-the-project-doespot-meet-ehigibility requiremenis—the Department
determines-that-the-project-is-potready-to-proceed according-to-the schedulein-the

prefninary-apphicationthe-fnaleprlicution-is-not-received-by-the duteon-whieh-it- s
dues—orthe-Applicant-requestsrerpoval:
tbr-When-the-Department-planstoremeve-a-project fromthe- PR L —shall-give-written
nroticeto-the-Appheant &H@H&%@v@&y&m notice-for-the Apphcantte
demonsirate-te-the Peparbme satistaction-the sbility to-complete-alosnugreement i

aremonrable-perind-ol-bme-sad-the-abiliivto-proceed with-the projectona-revised
schedule-ncceptableto-the Department:

fer-Whena-project is-removedfrom-the Protect Priority - ist-the Deparoment-will
f%%ﬁ&%@%%%%&ﬁéemm folowing prioriby:

(A Toloan-inereases to-other pr : =3

By Toaddiponal funds K%W%%W%ﬁé&ﬁ%bi%%@&&m Jonn
fands-but-for-which loan-agreements-have-nod-yet-been-signed;

- Foprojestsfrom-the Planning sublist-in rank order or-fonew projects-in-the.

te-Fhe-Department say-add-projecis-to-the- Project Priortybistonby-f-there-dsan
adegute-number- ol projeciiready-to-receive funding Toadd-projecis-to-the-Projeet
%W@ew%%%h&%&%mpw&%éﬂﬁﬁem&%ﬁ

é&}%&@eﬁaﬁmeﬁ{ sray-reshoeate-fundswithout regardto-Small-Commumbyreserves,
Hacshty-Planpino reservesor-the- 155 bmit-on the allocationeHoans

{7} Project Prionty List Modification:

(a) The following conditions apply to projects on the project priority list.

(A Ranked projects may remain on the project priority lst for up to 36 months while
pursumg funding, After 36 months, the Department will notify the Applicant in writing
that the proiect i being removed from the list,

(B) Avplicants whose projects are removed from the nroject priority list because they
have excesded the 36 month Limit mav resubmit theis proiects to the program for ranking
and incorporation into the next update of the [UP.

(C} The Department may provide one six-month extension to applicants requesting 1o
rerain on the list bevond the 36 month limit. Applicants reguesting an extension must
submit a progress report indicating the status of their effort in pursuing CWSRFE financing

and an updated time frame indicating when they expect to have completed all
reguirements necessary to be awarded fundinge.

(13} The Department mav remove a project from the protect priority list upon written
notice to the applicant at any time the Department determines that the project does not
meet ehothility requirements, the Borrower no longer reguires CWSRYE financing or the
Applicant requests removal,

Shad, Auth ORS 4658423 - ORS 4n5 440
Siats, Implemeniod: ORS 468 433 & GRS 468,437
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Hist.: DEQ 2-1989, f. & cert. ef. 3-10-89; DEQ 30-1990, f. & cert. ef. 8-1-90;
DEQ 1-1993, f. & cert. ef. 1-22-93; DEQ 3-1995, f. & cert, ef. 1-23-95

340-054-0035

Final Stage of Application Process for Mﬂaﬁwﬁmgn Looans or Construction
Loans

The Degpartment will administer loans for design and construction of both point source
and nonpoint source proiects,

(1) All-Applicants-for- SRE financins must-sabmie

(o) A-fully-execcuted-snd-complete fimal-In addition fo the loan application on-forms
provided-by-the Department-

tby-Evidence that-the-Apphcant-has-the authority-to-undertake the-and items specified in

OAR 340-054-0024(1}, applicants M}QEVm,@. for a CWSRF loan for a design or
construction project:

te>-The- must submit the following financial management-decumentation:

b e s b éocumené:s {0 repay-the loan
be considered for

: - i b ~loan approval:
%%ye&r&—aﬁé&eé f%%&ﬁ&ﬂ%é%ﬂ%%@%&ﬁtﬁ?éﬁéﬁ%f%ﬁ%ﬁ%ﬁﬁm
or-for-the-consohidated sewer system-
t&-Fhe-budgetoltthe-totul project-ineluding proposed-capital cosis;-site- work costsr
engineering-costs-administrative-costs-and-any other costs-which-willt £ '
the-propesed loan; a breakdown of the-lne-tem-budeet-by- £ﬁ€¥%ﬁ%ﬁé}ﬁﬂ—%6ﬁ¥be
Gactading SRE loan).

t-Anv-other information requested-by- %ée—l%eﬁ&smtﬁ%_

Zr-Additionatly —Applicants for- SRFE Joans-for-desien-or-construction-of a-projectanust

..... LN =

tar-A-facibities-plan-prepared--accordunee-with-the Facilities Planning sectionof the
Department's-SRE Procedures-Manuad-

-An(a) A planning document that the Depariment determines adeguately documents
the efficacy and appropriateness of the proposed project fo remediate the identified water
pollution control problem. For sewace collectiion sysiems or sewersewave trealment
facilities, the planning document must meet the reguirements of the Department’s
CWSRE Procedures Manual and other planning guidance in effect at the time of
submittal.
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Hr-Ac-band-Use-Compatibility-Statement-from-the responsible-government
demonstrating compliance with the Departrment of Land Conservation and Develepment
O ackaowledged vomprehensive land-use plan-and-statewide land wse planning
(b} In accordance with OAR 340-018-0050. a Land Use Compatibility Statement (LUCS)
from the appropriate planning jurisdiction demonstrating compliance with the
Department of Land Conservation and Development’s (DLCD) acknowledged
comprehensive land use plan and statewide land use planning goals.

(g +-Department approved plans-and specifications for the-projectif-the-lerrisfor
construction-only:

-ASRE Procedures Manuatftor-at-projectswith-estimated-cosis-ir-excess-ob 10
mithon:

{c) An environmental review prepared in accordance with the requirements of the EPA
approved alternative State Environmental Review Process (SERPdesertbed) described in
the CWSRF Procedures Manual, May 1. 2003, Atits discretion, the Department mayv
execute a loan agreement prior to receipt of an environmental review; however no loan
disbursements mav be processed without and approved environmental review.

(&) Anv other mformation requested by the Department,

(23 In addition to the reguirements of section (1) of this rule, applicants for a CWSRE
loan for the design or construction of sewage collection systems or sewage treatment
projects shabbmust submit the following documents to be considered for loan approval:

{(a) A Department approvedna-adepted sewer use ordinance adopted by all municipalities
and service districts serviced by this proiect thatwhich meets the Departmient's approval
and-the-provisions of this section:

¢ArSewerThe sewer use ordinances miust -adepted-by-allnunicipalities and service

distriets serviced-by-this-profect-raust- beneluded-with-the application.
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By-prejectBThe sewer use ordinance-shall-must-prohibit any new connections from
inflow sources into the water poliution-control-facility-withoutthe-approval-ofthe
Pepartment. '

{Crsewage wlkgtmn system; and - st-require that no wastewater
introduced into the trestrment-works-sewage wikuum system contain toxics or other
pollutants in amounts or concentrations that have the potential of endangering public
safety and-or adversely affecting the project or precluding the selection of the most cost-
effective alternative for the project.

pretreatment-progron-exists
th-A-demeonstration-of the ndoption of a-user charge system-which-meets-the
Bepartment-sapproval and the requirements of the User Charge-Systemr-sectionofthe
SR Procedures-Manuah

{b} A demonstration that the Applicant has adomcd 4 user charee sysiem that meets the
regquirements of the User Charge Svstem section of the CWSRF Procedures Manual, Mayv
1.2003,

ter-t-the project-will serve-two-or-more icipatittes—the Appheant-shall-submit-the
execuied-termumcipal-agreements,-contracts-orother-legally-binding instruments
necessary-for-the-bnancing-buildine snd-operston-ofthe proposed-treatment works

(c) For projects serving two or more municipalities, the Applicant must submit the
executed inter-municipal agreements, confracts or other legally binding instruments
necessary for the financing, building and oneration of the nreposed sewage collection
system or sewage treatment facility.

{d} In accordance with OAR Chapter 340, division 052, Applicants for construction-only
loans must submit Department approved plans and specifications for the project as
applicable.

(e} For projects with estimated costs in excess of $10 million, the Applicant must submit

a value engineering study prepared in accordance with the requirements of the C'WSRF
Procedures Manual.

: ; wthe-Appheant's “}%fﬁﬁ@%&é projectand
%W%%Wﬁ@%%%ﬁwwm%m :
operated-in manner-censistent-with-the Apphicant'sre Jegally-binding
wm&m;a%m}%%ﬁ%mmmﬂ%%ﬁgﬁmﬁ%ﬁ beachievedon
&F %eie&e%&a%&eﬁﬁmm M{%ﬁﬁ%ﬁi—ﬁﬁ: 4 At Depariient apnioved
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Stat. Auth.: ORS 468.423 - ORS 468.440

Stats. Implemented: ORS 468.433 & ORS 468.437

Hist.: DEQ 2-1989, f. & cert. ef. 3-10-89; DEQ 1-1993, f. & cert. of. 1-22-93;
DEQ 3-1995, f. & cert. ef. 1-23-95; Administrative correction 10-29-98

340-054-0055
Loan Approval and Review Criteria

(1) Loan Approval. SRE-le

S%MWW%@%%MWW
representative of sctor-A loan 18 anproved when the Departiment
sions a loan apr eomcnt.

(2) Loan Review Criteria. Inerder te-get To obtain loan approval, the following criteria
must be met:

(a) The gm;}c}ged nroiect must be eligible for funds under this Division,

OAR 340-054-0021; OAR 340 054- 0022. CAR 340-054- 0023, OAR 34(} {}54 0024 and

OAR 340-054-0035.

(C)—I—h%pfejeﬁ%%%e}@h%&fe%ﬁ&ﬁéﬁ—m&éﬁ his chapter.

¢4+-The Applicant must demonstrate to the Department's satisfaction its ability to repay a

loan and, where applicable, its ability to ensure ongoing operation and maintenance of the

proposed waterpotiution-eontrebsewage Tacility:, nonpoint source control or estuary

management project. In addition, for revenue--secured loans described under OAR 340-

054-0065(2), the Department may require the following criteria to be met:

(A) The existing water pottutionsewage facility, nonpoint source control facilities are-or

estuary management project is free framof any operational and maintenance problems
whieh-that could materially impede the proposed system'ssystems function or atfect the

~ Applicant’s ability to repay the loan from user fees.:

(B) The Borrower's revenue stream is not at risk from undue dependence upon a limited

portion of the system'ssysteny’s customer base andor a pattern of delinqueney-on-thepast

efdelinquent pavment from that portion of the system’s customer base.; and

(C) The Borrower must have the ability to brinu-efective sanctions-to-bear-oncollect from

non--paying customers.

(dy CWSRF funds must be available to finance the loan,

() Iraddition—as-neecessary-toTo meet the requirements of QRS 4680RS 468.425, the

Department may establish other loan criteria and require other documentation as
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appropriate, including, but not limited to, an opinion of legal counsel that the loan
agreement is enforceable under the Borrower's legal structure.

Stat. Auth.: ORS 468.423 - ORS 468.440

Stats. Implemented: ORS 468.433 & ORS 468.437

Hist.: DEQ 2-1989, f. & cert. ef. 3-10-89; DEQ 31-1989(Temp), f. & cert. ef.
12-14-89; DEQ 30-1990, {. & cert. ef. 8-1-90; DEQ 1-1993, { & cert. ef. 1-22-93

340-054-0060
Loan Agreement and Conditions

Each loan agreement shalt-eentainwill include conditions %hwapphcable to the type
of project being financed--Senre, which include, but are not ¢
Himited to, the following:

(1) Accounting. The Borrower shall-must maintain all CWSRF project accounts as
separate accounts and shatl-must use accounting, audit and fiscal procedures sdyeh-that
conform to Generally Accepted Governmental Accounting Prineipals-Standards and the
requirements of the GevemmentGovernmental Accounting Standards Board.

(2) Records. Pretect-The Borrower must retain project files and records smustbe-retained
by-the Borrower-for af least 3three years after performance certification or project
completion as determined by the Depariment. Financial files and records must be
retained until the loan is repaid in full.

(3) Wage Rates. The Applicant shallmust ensure compliance with the-applicable federal
or state wage rates_i{ any, for construction projects-as-determined-bvthe Department..

(4) Operation and Maintenance Manual. if For the SRE Joan-is-$er-construction of 4
sewaee collection system or a sewage trealment facility subject 1o OAR chapter 340,
division 052, the Borrower shalimust submit a draft and final facility operation and
maintenance manual at the times time and in a format specified by the Department.

(5) Plans and Specifications. For the construction of a sewage collection system or a

sewage treatment facility subject to OAR chapter 340, division 052, the Borrower must

submitand-receive-Departmentalobtain the Department’s approval of project plans and

speclﬁcatlons prier-tebefore commencement of construction-in-eonformance with OAR
: Prston-52-,

(6) Inspections and Progress Reports.
{a) During the construc-tion phase of the-profecta sewage collection system or a sewage
treatment facility subiect to QAR chapter 340, division 052, the Borrower shailmust
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provide on-going inspections to ensure the project complies with approved plans and
specifications. These inspections shaitmust be conducted by qualified inspectors under
the direction of a registered c¢ivil, mechanical or electrical engineer, whichever is
appropriate. The Department or its representatives may enter property owned or
conirolled by the Borrower to conduct interim inspections and require progress reports
sufficient to determine compliance with approved plans and specifications and with other
provisions of the loan agreement.

(b} For projects not subject to Department review under OAR chapter 340, division 052
the Department mav seek the review and analysis of construction plans from relevant
agencies or offices to ensure those plans support the successtul implementation and
completion of the project. During implementation of the project, the Borrower must
allow 1nspections by appropriately gualified persons to ensure that the project as
constructed conforms 1o protect nlans and other nrovisiong of the loan apreement,

(7) Loan Amendments. Changes in the-project work that are consistent with the
objectives of the project and that-are-within the scope and funding level of the loan do not
require the execution of a formal loan amendment. Hewever-a A loan amendment
shatbwill be required shesin the Bosrewesrfollowing situations:

(2) ReceivesThe Borrower receives an increase in the original approved loan amount at
any time during the project. The Department may approve loan increases if funds are
available, and the Borrower demonstrates both the legal authority to borrow and the
financial capability to repay the increased loan amount.

(b} Reguests(b) The Borrower requests a decrease in the original loan amount at any time
during the project or complefes the project and does not request disbursement of all the
loan proceeds.

(8) Change Orders. Hpen-execution-the The Borrower must submit Change Orders to the
Department for engineering and financial review. The Department shaliwil] approve or
reject the Change Orders based on the loan eligibility of the project modifications and on
its engineering aspeetsvalue in accordance with OAR 340-654-6635.052-0015.

(9) Project Performance Certification. for a sewape collection system or sewage treatment
facility. The Borrower shalimust submit to the Department a Project Performance

~ Certification swhiek-that meets the requirements of the CWSRF Procedures Manual within
the time frame specified by the Department.

(10) Eligible Construction Costs. RPassments Loan disbursements for consh*uctlon costs
shalwill be limited to work that complies with plans, specifications, Chang
Addendachange orders and addenda approved by the Department.

{11) Adjustments. The Department may, at any time, review and audit requests for
payment and make adjustments for eligibility, math errors, items not built or bought,
unaceeptable construction and other discrepancies.
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(12) Contract and Bid Documents. The Borrower shalimust submit a copy of the awarded
contract and bid documents to the Department, mcludmg a tabulation of all bids received.
(13) Audit. %eéem%—e&ﬁ%mg—ie%%ﬂ s rules re-a-Borrowers may satisfy audit
ot each-SRE- loan-Ber : ¢ e@a}femeﬁﬁ requirements in one of the
following two ways:
(a) FheAn Pixternal Audit. Within one vear after Performance Certification, the Borrower
shallmust submit an audlt of ihc nroject m}@nduuz es consistent with Generally Accepted
Accountmg Pnn01ples SN ; g iﬁ&%&@iﬂﬁ—&‘&dﬁdﬁ@f—?ﬁ%ﬂ%@%

- : : tshall be noaid for by the - and-shall be-conducted by a

certlﬁed audztor. ”I he B(}z‘mwer will nav for this audlt

(b) Internal documentation. The Borrower shallmust submit to the Department:

(A A-full-and) A complete internally prepared-accounting of project costs incurred by the
Borrower swhich-shatbinelude-including documentation to support each cost element.-;
and

(B) One copy of the Borrower's annual audited financial report to-the Department-each
year until the loan is repaid. Audit compliance with OMB A-128133 is required if federal
funds are disbursed as loan proceeds.

{14) Operation and Maintenance. The Borrower shalimust provide the necessary
resources for adequate operation, maintenance and replacement of thea sewace facility,

nonpoint source control or estuary management project and shallretain sufﬁment
operating personnel to operate the facility.

(15) Default Remedies. Upon default by a Borrower, the Department shall-have-the
teHewingrighistomay:

(a) Pursue any remedy available at law or in equity.

(b) Appoint a receiver at the expense of the Borrower to operate the facility swhiehthat
produces the pledged revenues.

(c) Set and collect utility rates and charges.

(d) Withhold any amounts otherwise due to the Borrower from the State of Oregon and
direct that such funds be applied to the debt service and fees due on the CWSRF loan. If
the Department finds that the loan to the Borrower is otherwise adequately secured, the
Department may waive this right to withhold state shared revenue: due to the Borrower.

(16) Release. The Borrower shall release and discharge the Department, its officers,
agents and employees from all liabilities, obligations and claims arising out of the project
work or under the loan, subject only to exceptions previously eontractualiv-amrived at-and
speeifiedagreed upon 1N writirea written contract between the Department and the
Borrower,

(17) Effect of Approval or Certification of Documents. Review and approval of facilities
plans, design drawings and specifications, or any other documents by or for the
Department does not relieve the Borrower of #s-responsibility to properly plan, design,
build and effectively operate and maintain the treatment works-a sewage facility, nonpoint
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source control or estuary management project as required by law, regulations, permits and
good management practices. The Department is not responsible for any project costs or
any losses or damages resulting from defects in the plans, design drawings and
specifications, or other sub-agreement documents. The Department is not responsible for
verifying cost-effectiveness, cost comparisons or adherence to state procurement
regulations.

(18) Reservation of Rights:

(a) Nothing in this rule prohibits a Borrower from requiring more assurances, guarantees,
indemnity or other contractual requirements from any party performing project work; and
(b) Nothing in the rule affects the Department's right to take remedial action, including,
but not limited to, administrative enforcement action and actions for breach of contract
against a Borrower that fails to carry out its obligations under this-chapter.OAR Chapter
340.

(19) Other Provisions. {'WSRF loan agreements skallwill contain such other provisions
as the Department may reasonably require to meet the goals of the Clean Water Act and
ORS 468.423 to 468.440.

Stat. Auth.: ORS 468.423 - ORS 468.440

Stats. Implemented: ORS 468.433 & ORS 468,437

Hist.: DEQ 2-1989, f. & cert. of. 3-10-89; DEQ 31-1989(Temp), f. & cert. f,
12-14-89; DEQ 30-1990, f. & cert. ef. 8-1-90; DEQ 1-1993, f. & cert. ef.
1-22-93; DEQ 3-1995, . & cert. ef. 1-23-95; Administrative Correction

340-054-0065
Loan Terms and Interest Rates

As required by ORS 468.440, the following loan terms and interest rates are established:

(1) Types of Loans. An- A CWSRF loan must be one of the following types of loans:

(a) A loan secured by a general obligation bond or other full faith and credit obligation of
the Borrower, which is supported by the Borrower's unlimited ad valorem taxing power.
(b) A Joan secured by a bond or other obligation of the Borrower siehthat is not subject
to appropriation and wwhich-has been rated Investment Grade by Moody's Investor
Services, Standard and Poor's Corporation or another national rating service acceptable to
the Department.

(c} A Revenue Secured Loan shiehthat complies with section (2} of this rule.

(d) An Alternative Loan whichthat complies with section (3} of this rule.

{e} A Discretionary Loan sshichthat complies with section (4) of this rule.

{(2) Revenue Secured Loans. These loans shall:must:
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{a) Be represented by a properly executed loan agreement, bonds or other unconditional
obligations to pay from specified revenues whichthat are pledged to the Borrower; the
obligation to pay may not be subject to the appropriation of funds.

(b) Centaininclude arate covenantwhichprovision that requires the Borrower to impose

and collect revenues wwhich-are-sufficient to pay:

(A) All expenses of operation, maintenance and replacement of the-wastewaters sewage

facilitysystem—, nonpoint source control or estuary management projects.

- (B) All debt service.

(C) All other financial obligations (such as contributions to reserve accounts) imposed in
connection with prior lien obligations.

(D) An amount equal to the coverage requirements of the loan. This requirement is the
product of the coverage factor times the debt service due in that year on the CWSRF loan.
The coverage factor used shall-must correspond to the coverage factor and reserve

percentage set selected by the Borrower from subsection (d) of this section.

(E) Amounts required to provide coverage on prior lien obligations or new lien
obligations the Borrower may incur and-whiehthat the Department s ;
determines are inadequately secured or otherwise may adversely affect the ablhty of the
Borrower to repay the CWSRF loan.

(c) Contain a reserve esvenaniprovision requiring the Borrower to maintain a pledged

reserve whieh-that is dedicated to the payment of the CWSRF loan and sshich-meets the
following requirements:

(A) Leanreserves-The loan reserve must be mamtamed in an amount whiek-that is at
least equal to the product of the reserve percentage shown in subsection (d) of this section
times one half the average annual debt service during the repayment period based on the
repayment schedule in-theloanapreerment-or as-revised: repavment schedule in the loan
agreement, The reserve percentage selected from subsection (d) of this section shalimust

- correspond to the coverage factor selected for the W SRT loan.

(B) Loan reserves may be funded with cash of the Borrower, a letter of credit, repayment
guaranty or other third party commitment to advance funds swhieh-that is satisfactory to

the Department. If the Department determines that funding of the reserve as described
above imposes an undue hardship on the Borrower, the Department may allow reserves to

be funded with C'WSRF loan proceeds.

(d) Comply with the one of the following setsets of coverage factors and reserve

percentages:

Option 1: L()S.i ----- 10“}%

Ontton 2: 1.15:1-— 7554
Option 3: 1.25:1— 530%
Option 4: 1351 23%

#Net Income t0 sf-Average Annual
Debt Service}-
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¥ Percentage of ¥4 the Average Annual Debt Service

Option-i: ¥ “%w ared 1O0%

Option2: ig“ and 75%
Option-3: “1“‘"?5{“ and 50%

Option-4: 1?’5 apd ZALL

(e) Centainlnclude a eovenantto-requirement for periodic rate Teview ratesperiodicatly
apd-te-adivst-and adjustment of rates, if necessary, se-that-to ensure estimated revenues in
subsequent years will bearg sufficient to complywith this rate ¢

(f) Centainlnclude a eavenantrequirement that if revenues fail to achzeve the level
required by the-rate covenantlevel, the Borrower shallmust promptly adjust rates and
charges to assure future compliance with the rate covenant—However-requirements, The
Department may determine that failure to adjust rates shalldoes not constitute a default if
the Borrower transfers unencumbered resources in an amount equal to the revenue
deficiency to the utility system shick-that produces the revenues.

(g) Centainlnclude a eevenantrequirement that if the reserve account is depleted for any
reason, the Borrower shallmust take prompt action to restore the reserve to the required
minimum amount,

(h) Gentainlnclude a eovenantrequirement restricting additional debt appropriate to the
financial condition of the Borrower.

(i) Contain-acovenant-thatProhibit the Borrower shall-notsell—transferfrom selling,
transferring or enewmberencumbering any financial or fixed asset of the ufility system
whiehthat produces the pledged revenues if the Borrower is in violation of any C WSRF
loan eovenanmirequirements, or if such sale, transfer or encumbrance may cause a violation
of any CWSRF loan eevenant-requirements.

(3) Alternative Loans. The Department may authorize Alternative Loans may-be
autherized-for reasonable alternative methods of financing if the Borrower demonstrates
to the satisfaction of the Department that:

(a) Tt may be unduly burdensome or costly to the Borrower to borrow money from the

described in subsection (1)(a), (b) or (c) of this rule.

(b) The Alternative Loan has a credit quality sshichthat i substantially equal to, or better
than, the credit quality of a Revenue Secured Loan to that Borrower. In determining
whether an Alternative Loan meets the requirement, the Department may consult with a
financial advisor and may charge the Applicant the reasonable costs of such consultation.
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(4) Discretionary Loan. A The Department will make a Discretionary Loan shail-be-made
only to a Smalt Community-which:in-thejudgment-of the Department,small community
that the Department determines cannot practicably comply with the requirements of
subsection (1)(a), (b), (c) or (d) of this rule. Discretionary Loans shathmust comply with
section (5) of this rule and otherwise be on terms approved by the Department. No new
Discretionary Loans may be made at any time that the total principal amount of
Discretionary Loans outstanding exceeds 5% of the total assets of the Fund.

(5) Interest Rates:
(a) Base Rﬂ{&rﬁie. The i

%eéﬁﬁ%%%ep&@eﬂ‘. erage state

q&aﬁa—ﬁ% i ate! used in computing the interest rates on all direct
loans for the-a quarterw}imﬁri%%e%%ate will be based on the average of the "Stateweekly
state and local government bond interest rates for the preceding quarter. This base rate
will be the "state and local bonds" entry reported in "Federal Statistical Release, H.15."
This entry is quoted by the Federal Reserve from the "Bond Buyer Index" for general
obligation bonds (20 years to maturity, mixed quality).

(b) Facibity-Planning Loans. The interest rate for Facility Planming Leans-shallplanning
loans will be equal to enehalf5025% of the Base Ratebase rate.

{c) Local Community Loans. The interest rate for local community loans will be egual to
50% of the base rate.

{d} Urgent Repair Loans. The interest rate for urpent repair loans will be equal to the
base rate.

{¢) Discretionary Loans. The interest rate for Discretionary-Leansdiscretionary loans
funded under section (4) of this rule shallwill be - &—&%&é—fﬁeequal to ene-half50% of the
‘Base-Ratebase rate.

{f) Proactive Design and Construction Loans ¢ mciudmg qualifying wastewater reuse
projects). Loans for proactive desten or construction projects will be made at one of the
tollowing interest rates;

{AY 45% of the base rate (with a maximum repayvment neriod of 10 vears)

(B} 55% of the base rate (with a maximum repayment period of 2 vears)

(dg) All Other Direct Loans. Except as provided in eeeH%OAR 34(} 54- {}06%(12)%
rute, all other CWSRF Loans shall-will be made at o

greater-one of: the following interest rates:

(A) Tweo-thirds25% of the Base-Rateros-base rate (with 2 maximum repaviment period of

- Thedhase Rate-minns200-buste podits

fe(B} 55% of the base rate (with a maximum repayment period of 10 years)

{Cy 60% of the base rate {with a maximum repavment period of 15 vears)

(D} 65% of the base rate (with a maximum repavment neriod of 20 vears)

{gh} Sponsorship option. When the sponsorship option is implemented in conjunction
with a construction loan, the resulting reduced interest rate is defined as a rate calculated
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to approximate the semi-annual pavment Tor a loan obtained to construct the sewage
collection svstem or sewage trealment facility by 1tselt. or a one percent interest rate,
whichever is higher,

(ki) Bond proceeds whiehthat are matching funds for Federal federal capitalization grants
may be used to fund direct loans at the interest rates listed in this section. This subsection
will not be affected by any change in the source of repayment for matching bonds.

(6) Interest Accrual and CompeundingPayment Periods._Interest accrual begins at the
time of each loan disbursement from the C'W SRF to the Borrower. %ﬂ%e;:eet—begaﬂs

emﬁﬁeﬁﬁémgfﬁﬁheﬁmmeameﬁ%dﬁeﬁ :

costs of ad admnnstenng the F-a,m@gg"through the ﬁeﬂewmg%weéeee;

far-Hoan Process
on-each-toan- |
b-Lean-Servieing loan’s Annual Fee. An annual fee of 0.05% of the unpaid balance
shattwill be charged on each loan, except planning loans, during the repayment period.
This fee is due and payable in addition to the seheduledpavments identified in the loan
agreerment’s payment- schedule.

se-Aeaie-tie-fes-ot-b 3% o the Joan-amourt shall be eharsed

(8) Review of interest rates and fees. The interest rates on CWSRF loans described in
seetton-OAR 340-054-0065(5) of th.‘lS rule ghaﬁwm be effectwe for all loan agreements

ﬁgﬂeérexecuted on or aﬁer

@%ﬂﬁ%@%ﬂﬂ%@%—‘@é&v@—?mm i 2(}() 3,

(9) Commencement of Loan Repayment. Principal and interest repayments on loans muast
will begin within one year of the date of Initiation of Operations. or proiect comnletion,
as determined by the Department.

(10) Loan Term. All loans must be fully repaid within 20 years of the date of Initiation of
Operations: or project completion. in accordance with a schedule determined by the
Department, Generally, the loan repayment term shatwill be no longer than the useful
life of the assets financed and will be determined-by-what the Borrowercan-afford-All
faetttybased on the Borrower’s ability to pay.

{2) The loan term for planning loans will havea-sepayarent-pesied-ofnot exceed five
years,

b} The loan term for local community loans will not exceed ten vears,

(¢} The loan term for urgent repair loans will not exceed fen vears.

{dy The loan term for discretionary loans will not exceed twenty vears.

(¢} Loan terms for emergeney loans, design loans or fesscconstruction loans are described
in OAR 340-054-00635(54$g).
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{f) Loan terms for proactive design loans or construction loans are described in OAR 340-
054-0065{5¥,

Prepayments will be allowed at any time without penalty on all CWSRF 10ans except as
provided for in peragraph QAR 340-054-0065(12)és3¢Ey-of this rule.

(11) Minor Variations in Loan Terms. The Department may permitallow minor
variations in the financial terms of loans described in this section in-exderto facilitate
administration and repayment of loans.

(12) Leveraged Loans. The Department may:

(2) May-nereaselncrease the size of the fund by selling state bonds to be repaid and

secured by CWSRF loan repaments reserves and reserve 1nterest eammgs%

recomnende %Ef‘ aste eae . e e o s .
Al

(b) Fund loans with bond proceeds as a part of a leveraged loan program swhendonein

eomphianee with the following ees-steaints=terms and conditions:

{A) Selling bonds to leverage the C WSRF program will increase the Department's ability

to provide loan assistance to help public agencies comply with the Department's

mandates.

-

. .-{; %{,ra -1%
[

T

(B) Interest rates on leveraged loans shallwiil be less than the interest rate paid by the
state on bonds sold to fund the leveraged loans. Rates shaiiwill be fixed at ro-mere

(C) Loan fees for leveraged loans W111 not exceed wha%—we&ié—bethe amount charged for
direct loans of the same size and repayment period.
(D) Costs of bond issuance and related transaction costs shallwil] be paid out of bond
proceeds to the extent permitted by law.
(E) Notwithstanding other provisions of this rule, the Department may make changes to
the terms and conditions of leveraged CWSRF loans to make them desirable-to-market
bonds-Hewever-temarketable, To the maximum extent practicable, the terms and
cond1t10ns W111 be the same as for direct IOanS%ﬁ—déeﬁﬁ»ﬁ-{{%Feth&%ﬁ

arding :W%%e%m%&% Slosn

=

MW@@M&&%M*&@—L%&H%@&H%—@ -

Stat. Auth.: ORS 468.423 - ORS 468.440

Stats. Implemented: ORS 468.433 & ORS 468.437

Hist,; DEQ 2-1989, f. & cert. ef. 3-10-89; DEQ 31-1989(Temp), & cert. ef,
[2-14-89; DEQ 30-1990, £. & cert. ef. 8-1-90; DEQ 1-1993, f. & cert. ef.
1-22-93; DEQ 3-1995, f. & cert. ef. 1-23-95
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340.054-0080
SRE Procedures Mapand

The-State Revolving Fund (SRE) Procedures Manual-shall-be developedasa
supplement-to-the SRE-Loan Program—All documenti-in-the SRE Procedures-Manual
shalk:

1y Be guidance-docurnenis-except-those given-authority-by-siate-or federat
FOQUEFCICHES.

2y Be-no-mere-stringent-then %éaalﬂa stateregquirernents-withoutwcompelhng-reason
to he more siringost:

(3)-Go through a formal review process-ior
far-tnvelvea-document review committee which shall-inelude representation from
ettrible-SRE-Appheants.

tbyrProvide-anappropriate review period-as determined-by-the Department.
HBedeveloped-with consideration for the importanee-ef-coordinating SRE Procedures
with-those of other-funding and regudatory-agencies:

Stat—Auth--ORS 4685427 ORS-468-4406-ORS-468-433

Wastewater Hardship Grant Proosram

340-054-0085

Purpose
These rulesWastewater Harvdship Grant Program

OAR 340-054-0087 through CAR 340-054- 0{}97 implement the Wastewater Hardship

Revolving Fund. Grants e {ml‘v availéble Wl‘len LPA allocates hardship grant funds to
the Department,

When such funds are made available, wastewater hardship grants may be awarded to
public agencies in combination with Clean Water State Revolving Fund loans for
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unemployment, rural communities. Technical assistance is also an option of the
program for eligible communities.

Stat. Auth.: ORS 468,423 - ORS 468,440
Stats, Implemented: ORS 468.425
Hist.: DEQ 19-1997, f. & cert. ef. 92297

340-054-0087
Definitions

As used in 340-054-0085 through 340-054-0097, the following definitions apply:

(1) "CW-SRE“menns-the-Clean- Water State Revelving Pund, a loan program for water
pothpHonsbaement-projecte-ndministered by-the Bepartment under ORS- 468423
threugh-468-440-tthe-"Water Pollution Control Revelving Fund Srand OAR 340-054
OU05-throush-340-054-0080-

¢2y*Community" is a group of more than one household.

{3y "Department -means- %@P@g@ﬂ—@@pﬁ%{ﬂe}ﬁmﬁ}%&y (2} "EPOC”"

means the Environmental Partnershins for Oreson Communities Program of the
Department.

{33 "Rural” means a community that 18 not, in whole or in part, within the mits of a
city with a population of more than 3,000,

(4) "Director-means-the Directorof the Department of Environmental Quality orthe

S53HPOC-means-the Environmental Partnerships-for Oregon Communities Program
af-thetrepastment.

torFRural -means-a-community which-is-pot-in-whole orin-part,within the city-Himts
eb-weity-with-a-population-of more-than 3000

¢73-"Self-help approach" means implementation of the program developed-by-the-Small
TownsEnvironment-Program-at-The-Rensseluerville Institute-or-a-similar program-that
usesusing 4 Community's Own reseurces—human, material and financial — -resources 0
reduce the cost of the project.

Stat, Auth,: ORS 468-423 - ORS 468.440
Stats, Implemented; ORS 468.423
Hist.: DEQ 19-1997, {. & cert. ef. 9-22.97
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340-054-0090
Applicant Eligibility

meet-at-athe a public agency that meets the following criteria:

(a) Bels eligible for a Clean Water State-Revelving Fund CWSRF loan.;

(b) Applyfora Clean-Water-State- RevelvingPund Joan and-be-Has a project on the
program’s project priority list efelizible-projects-in the current Intended Use Plan for
the-Clear-Water State Revelving-Hund-loan-program-1UP:

(c) Bels a rural community with a population of 3,000 or less.;

than 80% of the national per capita income of the United States during the same period,
based on the last census report or a more recent survey acceptable to the Department.-;
unemplogffrrﬁént rate for the United States, based on the last census report or a more
recent survey acceptable to the Department-; and

(f) Bels without a centralized wastewatersewer collection or treatment system, or need
improvements to on-site-wastewatertreatment systems.

ap-environmental-risks

Stat, Auth.: ORS 468.423 - ORS 468.440
Stats. Implemented: ORS 468,437
Hist,: DEQ 19-1997, f. & cert. ef, 9-22-97

340-054-0093

following projects that either improve public health or reduce an environmental risk.
(a) Grant funds mav be used for the planning, design and construction of publicly
owned treatment works and alternative wastewater systems. Grant-funded project costs
must be eligible costs of wastewater sysiem projects under the Clean-Water-State

Revelving Furd(CWSRE program. ‘

{23 Fhe-fund(b) Grant funds may be used for training, technical assistance and
education programs relating to the operation and maintenance of wastewater systems.
Technical-assistapee may only be provided-o-copnmantiies that-meet-atbob-the
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ehgibility-recquirements: The primary purpose of technical seminars and other training
must be to train eligible communities.

Stat. Auth.: ORS 468-423 - ORS 468.440
Stats. Implemented: ORS 468.429
Hist,; DEQ 19-1997, f. & cert, ef. 9-22-97

340-054-0095

Selection of Grantees

{4}«%}%@&&&6}—%&%&%—%&%4&%&% agenciesfrom-pmene-cligible applicants
based-of-e-stirbreporbrsessine thetolowme-faetors.:

{1) The Departmem W}R consider the following faciors when awarding hardship srants.
(a) Total amount of grant funds available-;

(b) Number of eligible applicants and the cost of proposed projects-:

(¢} Current economic status of the applicant community-;

(d) Availability of other funding for the project, and affordability of the project without
Wastewater Hardship Grant funds.;

(e) Ability of the community to financially support the long-term operation,
maintenance, and replacement costs of the project when completed.-;

(D) Use of the Selfself-help approach to leverage the project-investment-throuvegh-local
coptributions-and-velunteer efforts.—;

(g) Community support for and involvement in the project.;

(h) Technical assistance received from the Department through the Environmental
Partnerships for Oregon Communities (EPOC) Program or through a comparable
program that helps communities assess and prioritize multiple environmental
mandates.:

(1) Relative ranking of the pI‘O]ect on the Clean Water State Revolvins Fund CWSRY
Intended Use P%»&ﬁ»—?—f"._ T ..PE&I} 5 ;)m;e(,t DHOH’{V hsi

health, applicable Watershed plans, applicable Total Maximum Dally Load allocat:ons
salmon recovery efforts in the area, threatened and endangered species habitat in the

{-E--}E»h%%%a%ﬁ’-’%eweig?}?fgi‘éeﬁea{Ehf}#ﬂ{h%mf*i%{i%é}i’&——izﬁw}?&?&éﬁ&ﬁ&{&}e&@@%&ﬁﬁé--m@- Faal
selection-of the commumties-to-receive-Wastewater Hardship-GrantJunds-shall-beat
the-diseretionof the-Director:

Stat. Auth.: ORS 468.423 - ORS 468.440
Stats. Implemented: ORS 468.437
Hist.: DEQ 19-1997, f. & cert, ef. 9-22-97
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340-054-0097 ,
Coordination with Clean Water State Revolving Fund Loans

grant and loan amount must be executed and loan funds disbursed in coordination with
the grant moneys.

(23 The requirement under OAR 340-054-0025(1bH O for-a Clean Water State
Revelving-Fund-loan amount to be a minisms-of $20:000 may be waiveds

3+ Fhe reguirernent under-OAR-340-054- 00250y for Clean Water-State-Bevolving
Fupd-tow-aHocationy to be-made-in-rankorderobthe-dended Yse Plan-Priosity st
with-be-watvedtoreach project selested-for s Wastewater Hardshin grapt-i-anamount
wp-te-the-nmeunt-oi the grant-award-(2) The Department may award Wastewater
Hardship grants without followimne the ranking on the PPL described in OAR 340-054-
0025(4).

{3} The Department will determine the grant and loan funding split for a project based
upon the erant funds available and the amount of grant assistance necessary to malke the
CWSRFE loan affordable.

(4) The grant-andCWSRF loan fundine-sphit-shall be determined-bythe Director-based
upon-the-grant-funds-avatlable and the-amount of grant-assistancethat wouldnake the
Clean-Water State Revelving Fund-loan-atfordable:

(53-Clean-Water-State Revolving-Fund-loanfeesshatlannual service fee will be assessed
on only the loan portion of the grant and loan package. No fees shallservice fee will be
assessed on the grant.

(6> Monevs(3) The Department will maintain moneys for the Wastewater Hardship
Grant program shall-be-sraintatned-in accounts separate from the Clean Water State
Revolving Fund.

Stat. Auth,; ORS 468,423 - ORS 468.440
Stats. Tmplemented: ORS 468,433
Hist,: DEQ 19-1997, f. & cert. ef. 9-22-97
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DEPARTMENT OF ENVIRONMENTAL QUALITY

DIVISION 18
STATE AGENCY COORDINATION PROGRAM

340-018-0020
Definitions
As used in these rules:

(1) “Acknowledged Comprehensive Plan” means a city or county comprehensive land use
plan that has been approved by the Land Conservation and Development Commission.

(2) “Affected Local Government” means a city or county government that has land use
planning jurisdiction,

(3) “Commission” means the Environmental Quality Commission.

(4) “Department” means the Department of Environrﬁental Quality.

(5) “Director” means the Director of the Department of Environmental Quality.
(6} “DLCD” means the Department of Land Conservation and Development.

(7) “Land Use Action” means a Department rule, program or activity which has been
determined to affect land use as defined by OAR 660-030-0005.

(8) “Land Use Dispute™ means a difference of opinion between the Department and local
government as to the compatibility of a Department land use action with the provisions of
an acknowledged comprehensive plan.

(9) “Local Government” means an incorporated city or county.
(10) “LUBA” means the Land Use Board of Appeals.

(11) “LUCS” means a land use compatibility statement.
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(12) “NPDES” means a wastewater discharge permit issued in accordance with
requirements and procedures of the National Pollutant Discharge Elimination System.

(13) “SAC Program Document” means the Department’s State Agency Coordination
Program document developed pursuant to ORS 197.180.

(14) “Statewide Goals” means Oregon’s Statewide Planning Goals adopted by the Land
Conservation and Development Commission pursuant to ORS 197.222.

(15) “TMDL” means Total Maximum Daily Load, thesurm-of s-wasieload-aHocationtor
peintand nonpoint-seurees- as defined in OAR 340-042-0030(15).

(16) “WPCF” means a state Water Pollution Control Facilities Permit.

Stat. Auth.: ORS 468.020
Stats. Implemented: ORS 197.180
Hist.: DEQ 36-1990, . & cert. ef. 8-28-90

340-018-0030
Applicability

The provisions of this rule, OAR 340-018-0000 through 340-018-0200 apply to
Department programs and actions subsequently determined to have significant effects on
land use pursuant to ORS 197.180 and OAR 660- 030 0075. Department land use actions
are identified below:

(1) Air Quality Division;

(a) Approval of Noise Impact Boundaries for Motor Racing Facilities;

(b) Approval of Airport Noise Abatement Program and Noise Impact Boundaries;
(c) Approval of Notice of Construction;

(d) Issuance of Air Contaminant Discharge Permit;

(e) Issuance of Indirect Source Construction Permit;

(f) Approval of Parking and Traffic Circulation Plan.,

(g) Employee Commute Options

(2) Environmental Cleanup Division: Issuance of Environmental Hazard Notice.
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(3) Hazardous and Solid Waste Division:

(a) Issuance of Solid Waste Disposal Permit;

(b) Issuance of Waste Tire Storage Permit; and

(c) Issuance of Hazardous Waste and PCB Storage, Treatment and Disposal Permit.

(4) Management Services Division: Approval of Pollution Control Bond Fund
Application. '

(5) Water Quality Division:
(a) Approval of Wastewater System and Facility Plans;
(eb) Approval of State Revolving Loan Application;

o

(dc) Issuance of On-site Sewer Permit;
(ed) Issuance of NPDES and WPCF Permits;
(fc) Development of Water Quality Wetland Protection Criteria;

(gf) Requirement of an Implementation Plan to Meet Restrictions for Waste Load
Allocations on Water Quality Limited Waterways (TMDLS);

{(hg) Certification of Water Quality Standards for Federal Permits, Licenses,

{ih) Development of Action Plan for Declared Ground Water Management Area;
(31) Development of Nonpoint Source Management Plan;

(ki) Development of Estuary Plans;

{(I) Development of Oil Spill Regulations.

Stat. Auth.: ORS 468.020

Stats, Implemented: ORS 197.180

Hist.: DEQ 36-1990, f. & cert. ef. 8-28-90; DEQ 14-1996, f. & cert. ef. 8-14-96; DEQ 5-
1997(Temp), f. & cert. ef. 3-3-97 :
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DEPARTMENT OF ENVIRONMENTAL- QUALITY

DIVISION-15

SURETY-BONDS OR-OTHER-APPROVED BQUINALENT-SECURITY-FOR
CONSTRUCTION-OPERATION,-AND MAINTENANCE OF-SEWAGE
COLEECTION-TREATMENT-OR-DISPOSAL FACILITIES

340-015-0005
§ { ri {-Esm fxﬁj{' 8? i}n i:p 6 L;« E,x
Thewe sules, adopied prpspant o QRS 354425 preseribe the reauiremenis-aid

provedures for the fHipe . mintepanee. and lerminalion of surety bonds orather
dﬁﬁ-&?@’v’-&é—%@ﬁ—l’ﬁﬂ%ﬂ%&ﬁr@ —For %&eﬁﬁ%&eﬁeﬁ— Bperthot- e nanes- of-sewage

346-015-0010

As used in these rules, unless the context requires otherwise:

(- Ahterpative-Sewase Disposab-System " -has-the-same mesming 4+ ORS
45460502

(-“Comnmnission” -means-the Environmental Quality Commissions

£33 “Construet -or-“Construction” dnehudes-installationrepairand major-modification
or-addition:

t43-"Department -means-the Department-of Envivonmental-Quality-
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£53-“NBDES Waste-Discharge Permit” -menns-a-waste-discharge-permit-issued-in
scoordance with reguirementsand-procedures-ef-the-Nadonat-Pollutant Dascharge
Ehssnation-System-regquired-by-the Hedersd -Water Bollution-Control-Aet-Arnendments
eb-+992-(Public Law-92-500v-und-oF AR 340045 0005 throueh 340-D45- 0065

%M%%w&&ﬂ&%{%h.aiﬂ%,ﬁw%%mg —m%ﬁ&—ef»&em%-eﬂﬁ&eﬂ%y -6 &ﬁff
podittes] subdivision-ar-defned--ORS2354 10

M@M%
%g%@%%& 620

H&&t—:&)h(—}%%, - } 3075 et 2-25-75+-DRG-9Temp & 10-1-75:- DEQ 102,

o Frpf 13 18 I8
LA . S ey EY R T

340050045
Surety Bond Required
-Every person proposingto-constractfacilitiesfor-the-collecion+reatment;-or

disposal of sewasc shaHfiewith-the-Bepartiaent-u surety-bond —or-other-approved:
equivalent seeurity ot asumr-determined-under OAR-340-015-0025- o these rules-

¢2y-Fhe following %&H%ﬁeﬁﬁ?m@wm«eﬁsee&ﬁm{%—%%ﬁ%—-

{a) Agry subsurface ~aHernatives B sal-gystermor systems-designed:
or used to treat or dﬁp@%ﬁ—&—%&%&g@%@%ﬁ?ﬁ@% paere-tan-5.000-gaHons (18,425
cubic meters) per days

@}Aﬂy %ab%&%{ﬁe;{—, d}%&ﬁﬁz}{é&%%m‘:h%? %%&g&éé&pesa%&ys{em BF- %y%&ﬂﬁ& reg: ardless

tonriss &Bé 4EAVE if.ﬂf fﬂﬁ%ﬂ%&ﬁs,—ﬂﬂ—@%hﬁ MW%%M %ﬁ;}&bﬁe -enfty-or
uvader a-valid- Heense-vrcerbhonte ofsapinbon-sded- by-the-State-Hes h-Drvsion-or
Department of Commeree;

(er-Any-sewage-collection-treatment—or-dispesal-facipr-owned-and-operated-by-a-stale
oF- feder&%&gemyg ci%}' {::H—b}ﬂ%’— w&&%&w&e&%@m& gﬁﬂé{ﬁrv a&&he}ri&y ‘;am&&y

é}ssf&mf

dy-Any sewane collectioR—rentmentordisposatfaethties- ol anindusiriab plant-or
commercial development-having a-valid-NEDES Waste Discharge-Permit-or-Water
Polution Control Faeilibes-Permp-Bssued-byv+the Peparbiment-pursuanb-to-ORS 468740
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provided-suchfaethbies-serve-onb-emplovess-or-customers-bub-po-permanent
residences-

Stat-Auth——ORS-468-020

Stats-dhmplemented-QRE-A454-428
Hists BDEGSI - F30-75 e 5225 05 BEG- QU empy Sdeel-H0195- DREOH0 £

1,-, u‘: 1% 16 e

EXTTTF

340-015-0020 -

H-Perpetual-surety-bond-executed-in-favor-of-the State-of Oregon-onaformapproved

by-the-Adternev-Generalbund-provided bythe-bepariment—~uch-bondte beissued-byv-a
Surety-Company-teensed-by-the-Insurance-Commissioner ol Oregons

- Insured-savinpsaccount-assipned-to-the Department with-interestearned-by-such
seeout e prvabletothe-asstanoror

- Wren-s-net-possibleto-geguireaperpetual surcty -bond-or-nsured-savings
sceounttor-the-tetalamount-oisecurityas-required- by OAR340-015-0025+
combinstion-of insured-savings-account-and-a-nen-perpetual-surety-bond-may-be
approved-H-the-following condiionswrenet:

tar-Bvidence-must-be-provided-thataperpetunl-surety bond-cannot-be-nequired—his
evidenceshat-consist-ol-dentah-edorsfrome-at-deast two-sureby-compuries:

(oy A minvmeseiasared savings account for-atdeast 2opercent of the totad reguired
seourity iust-be-provided. The remainder ef the-reguived security may be covered-by-a
reneveable—non-perpetual-bond-onatormprovided by the Department:

ter-Fhesurety-bond-thall-not-be-capcelable-during construction-ef-the-faciibrand-one
full-year-of-operation:

fpdiehvesr theronfler-the-prared saetissaecount shall-be-inereased-beat-teas-20-
pereent-of-thetotal-reguired-sectrty-untH-Soeh-time a5 the-Savings-geeountts-eguatto
the-total-required-seeuntty—The-repewable bond-may-be decreased-equivalent-to-the
Savings-secount-inerease-untibH-is-no-tonger reguired-

tep-Ad-atb-tirmes-the-combimation-ob-the-savingsaceount and-the-surety-bond-must-be
eguat-fo-the-torbamount-of securibyr-requived by OAR 340-015-0025 -unless
spesHienly-approved-otherwise by-the Commission:
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t-Othersecurity-in-such-form-and-amountas-spesibieallyapproved by the
Commission:

Stat—Auth——ORS-468.620

Stats—hnplemented:-ORS 434425
Histor DEQ 82:4-1-30-75- 22505 DHO-4-1984 £ & of . 3 7 84

A-GE5-0025
Amount-of-Bond-or Other-Seeurity

Thewmount-otthe surety bond or other approved-eguibealentseeurity-Ted-withthe
Depuartment-shall-be cqual to $1.00 per gallen-per-day-of-installed sewage treatmentor
disposateaparetty-with the minismum-sum net-to-be-less than $2.000-or shall beof some
other-sum-specifically-approved by the Convnission—except-that-inno-easeshallthe
madpem-sum-exceed $25.000-

340-015-0030
Fhe-ownership-of-the sewage-disposatfacilities-shall not be transferred-without the
prior-wiitten-approval-of the Department-and-the surety bond or other approved:

equivalent-security-filed pursuantto-ORS454-425 shallremainin-fulforce and-effect
notwithstanding any-subsequent-ownesship-transfer-without-such-prior-written-approvalk:

Statr—Auth---ORS 468,620

Hist= DEQ-82,£-1-30-75 - 22595
3AG-HE-OR3E
Muaintenapeeund-Termination-of Security

The surety bond-or-other-approved-equbvalentsecuriby- filed pursuant to-ORS 454,425
shal-remainr-force-and-effoct-untibsoch-Hmeus-w-state-or foderal-aseney ity
county -county-service-district-saptary-anthority—sanitary- district o other public
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body-acguires-ownership-or assomes-full-hability-und responsibihityfor-operationand
maintenance of the-sewase disposalfactitieswath-the prior-written-approval et the
Departmentpursuantto-OAR340-615-00309-

Stat-Auth--ORG468:020

Stats—-tmplemented:- QRS 454425
Hist--DEQ82. £ 13095 of - 2-25-75
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DEPARTMENT-OF ENVIRONMENTAL-QUALITY

PIVISION-33
MUNICIPAL- WASTE WATER-TREATMENTWORKS

Bevelopment-und-Munapementofthe Stowade Sewerase-Works-Construetion-brants

i v } . - D . i g _% '_}i-__ﬁi ) ) . i - -~ N
S Eﬂ%ﬁ@ﬂﬂ}%ﬁ%ﬁ%@%&&&@ﬂﬁﬁéﬂe&t %WMMM&%@M%@
Construction Grants Pregram Seetion-204-Pubhie-baw 85237

Stat—Auth-ORS 468
Stats—Implemented:-ORS468-0350h)

Hist-+ DEG-24-1980,£-9-29-80--e£-10-1-80
346-053-0010
Definitions

As used in these regulations unless-othepwisereguired-by-contexts

(1) “Department” -means Department-of Envirenmental Quality-Departiment actions
shall-be taken by the- Director as-defined-herein-

(2} “Commission” means Envirommental-Quality-Commission:
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(33-“Divector” -means-Director-of-the Department of Eavironmental-Quality-or-his
suthorized representatives:

“43-“Municipality” mesns-any-county;-city; special serviee-district, or other
governmental-entity-having-asuthoriby-to-dispose-of sewage—industrial-waste-or-other
weastes-any Indian febe-orauthorized-Indian Tribal Orsasization or any combinationot
swo-ormare-of the-foregoing:

(55 “HPA”-means U-S—Eavironmental-Protection-Aseneyr

{6y “Treatment Works”-meansany-factity for the purposeof treating. neutralizingor
stabihizing sewase-orndustrisl wastes-of-a- hguid nature - nchading treatment-or
disposab-plants—the-necessary-intespeptinsoutialband-outdetsewerspumpne Stations
intesrak-to-such-plapts or sewerseonipmentand-formshinusthereofandther
appuriensnees:

€3 “Grant”-means-fipancial-ussistanee-from the U.S. Envirenmental Protection Ageney
Musieipal-Waste-Water Treatment- Werks-Construction Grants-Programs-asauthorized
by-Section201Public-Law- 95T and-subsequent amendments-

8y “Advance” menns-ar-advance-of funds-for a Step FerStep-2-project. The advanee
is-equal-to-the-estimated alHowance whieh-iv-expected-to-be-ineluded nafuture-Step3-
grapt-award—An-advanece-ismadefromfunds granted to-Oregon-by-EPA; it is- nota
directgrant-by EPA—toa-munieipality: '

(9)-“Projeet” ﬂ%&ﬁ&ﬁ—ﬁﬁ%ﬁﬁéﬂ?@&ﬁé&b@«%ﬂﬁ%ﬁéﬁ%&mﬁg%&%&%

or-Siep-2phus-three-treatment-works-or-components-or segments-of-treatment works-as

0y *Trestment-Works Component” sneansu portion-of an-opessble-treatment works
deseribed-in-an-approved-facitity plan ineluding but-pot-hmited-tos

{a} Sewage-treatment plant;
tor-Interceptors:
{e)-Studze-disposal-or rapacement:
(by-Rehabilitation:
tey-Other-dentified facilities:

H-A-treatment-wosks-component-may-but-need not result-ar-an-operable-treatment
WOTI
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-5 “Freatment-Works Seement” -meansa-porton-of a-treatment-workscomponent
whichenpbe-identifiod o -contret-or-diserete-subitem-of ucontrreband-sree-but-need
pot—resuli-n-operable treatment-works-

H-“Briority-List” means all projects-inthe state-potentially ebisiblefor grants-Huted
-rankcorder:

3 “FPundable Portion of the List”-meansthose projects on the-priosity Hst-which-are
phanmedtoraurant-during the current-funding vesr—The fundable-poston-ob the-list
shat-notexceed-the total funds-expected-to-bepvaiable during the-eurrenttunding -year
lessupphicablereserves.

4 “Eaeilities Planping "-means ans-ahd-studiesswbieh-divectly relate to

the-constructon f}#&bﬁ%ﬁﬁ%@%&%&hﬁ%ﬁﬁm&mémmﬁe—ﬂ&é for
the-proposed-facilitiesand-that-they-are-cost-effective-and-environmentally acceptable:

(153-“Step-1-Project”-means-any-project-for-development of a-facilities-planfor

treatment-works.

(17 Step3-Projeet” means any preject-for-constructon or rehabilitation-of all-ora
perten-oftrestment-works:

(18- “Eligible Project Costs” means-these-costs-which-could be-elisiblefora-grant
aceerding-to-EPAregulations and-certified-by-the Department-and-swarded by-EPA-
Fhesevosts-maymehide anestimnted-aHovaneefora-Step Handior-Step2 profect-

(19 “Innovative Technology " means-treatment-works-utilizing conventional-or
alternative-technology-not-fully proven-underconditions-contemplated-but-offering cost
or-energy-savings-or-other advantages-as-recognized-by-federnl regulations:

@{«}} “M@%%&?ﬁﬂhi&)k?@y -means-treatment-work or {,{%iﬁj%‘c}%_

d%%dfg&-ﬂ%—?@ﬁﬂ%&ﬂ%, - ﬁtwewﬁeigy—.

(21 “Adternative-System for Small-Communities” -maeans treatment-works-for
m&m&p:&ﬁ%&s BF ;&}E}f{%&ﬁ% of- ﬁmme:%p&m%e%—hﬁ%ﬂﬁ s-popitation-of dessthan 3500 wmud

22y “Honding-Year” means a-foderatfiscal-year-commencing Oetober-1 " and-ending
S o ¥ N ____3@1-]:3_:_

(235 “Current Funding Year”-mnesns-the-funding year-for which-the priosity-Hst-is
adopted:
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(24} “State-Certification” -means-assurance -by-the Depart—sent-that-the-project-is
acoeptable-to-the state-and-thatfunds-are-available from-the-state s-alloeation to-make a
grant-award:

(25)-“Small Communily” means-for the-purposes-of an-advance-of allowance for-Step
+er-Step-Z-a-prusicipabity- havingless-than 25000 -pepulation-

Hist+ DEG 241980 £-0-20 80 of 10-1-80+- DEQ 51082 4 &of 72782

340-053-0015
Prioriy-List Development

The-Department-will-developa-final statevade priority-list-of prejectspotentintly-
ehigible foragrant:

(1) Fhe final statewide priosity-Hist shab-inclode:
tay-Those projects from-the-approved FY-80-constrachion-granis priosity-listand
(b)-These projects-where-a-community-has-requested . before-Jupe 30,1080, placement
on-the-final constructon grants-priority-Hst-and-the project-is-determined-to-be-ehigible
{2} The statewide priosity-Hst-witb-be-developed utilizing-the-follewing-procedurcs:

(o The Department-witl determine-and-muintain-sufficientinformation concerning
sotentintprojecisto-develop the stutewide-priosity-bsts

procedures-set-torth-in this sectien:

tey-TheDepartment-shall distribute-the-proposed priority-hist-to-all-interested-partiesfor
review—A-public-hearing witb be-held-concerning the-proposed-priority-tistPubhe
notice and a draft priovity-bstwill-be-provided to all interested-parbes-at-Joast 30 days
prior-to-the-hearing - Interested partiesinehude-but-are not-himited-to-the-folowing:

Ay-Munteipalities-having projeets-onthe priovity-list:
{By Engincering consultants-tnvolved in projects on the priovity-Heb;
(Cy-Interested state-nad-federnl-ageneies:

(I-Any-other persons-who-have requested to-be-on-the mathag-list-
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tdy-"The Department-shall-alevw-uatibJube 171989 for-review-and public- commenisto
he submitted. Dusing-the-comment-period-amyinterested: f)z%ﬁ-‘% ean-request-the
Department-to:

tAo-nchude aproblem not-identified-on-the proposed-Hstor ;
BiHeevaluate-pproblem-on-the proposed priesity hist-

%@—T%Q—Q%ﬁ&?t—fﬁeﬁ%ﬁm6&:‘}&8%@6%‘%—%&{}&%&%5%&bmii%&éﬁ%ﬂﬁ}éﬁ%e%eﬂ}meﬂ%ﬁeﬁﬂé
and-at-the-public-hearing before-estabhshing the official statewide final construction

(- The-Pepartment-shatl-distrtbute-the otficial-Hral constroction-grants-prioaty-hist-te
all interested-parties:

terHanaffected-varty-does ot agree with-the Department s determination-on-the final

prioriby-list;-then-the interested-party-mayv-within 15 davs o matling the-final-hist-file-an

&pp%&%@ﬁ?@%@éﬁ—%&%ﬁ—{x&% to-the-Director—The-appealwil be—m%e—rpﬂakaﬁé will-pot-be-
ested-case-hearmg-procedures:

3 ar-Fhe-priority-Hstowilconsistof a-Histing %ﬁgﬁﬁjﬁ%m‘ﬂ%‘%%ﬁ potentially
eligiblefor-grantstisted-inranking order based-on-criteria-set-forth-in Table 1ot this
rue—Table-l-ofthis-rule-describes five categories-used for scoring purposes-asfollows:

(A) Project Class:
Er-Siream-Segment - Ranks

Exr-Type of-Trestment Component-or-Compoenenis:

&@é@pm%}}eﬁﬁm of-the- -}EGH%% ii{}fﬁ the }ﬁiﬁ-&iﬁiﬂg Jé(}ﬂr {;&tﬁg& Ho P&Gjuﬂt-s BF8- -ramk&»&i
by-the-letter-cede-of the project class with- “A” being highest and within the project
glassby-tomb-points-from-hishest to-lowest:

to-The-priosiby-Hist-entry-for each project-will-include the following:

f-Prioritvrank-consisting of the project’s-sequential rank on the priorisy lst, The
prowecthoving-the-highest prioriy-i5-raked number one {13

thrEPA-projectidentification numboer;

fer-Nemeandivpe-of municipality;
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(G-I eseription-ef profect Components

{ey-Project-step:
h-Grant-appHeation-number;

tey-Ready-to-proceed-date consisting of the-expected-date-when-the projectapplication
withb-be-somplete-and-ready for certification by %ha%)%ﬁdﬁmeﬁtu%ef—ehe current-fopding
year-the- Wﬁ%&ﬁ%&% based upon plas esir-sohedutes
sirbyrt icants-For fater ?mid%ﬁg—yeéfﬁh%—?eﬁéﬁ%e‘?ﬁﬁtﬁé -dute
FRHAY- %}é%&&&@ﬁpe}ﬁﬁﬁ%fm&ﬁeﬁﬂvzﬂ}&%% to-the-Department:

Qh}%fg%&&%&ﬁ%i&&&@ﬂ-ﬁﬁ%@—%ﬁ&ﬁ&ﬁg a%%&%e earhest-estunated-date-on-which-the
project-conld-be-certih sadinessto-proceed-and-on-the Department’s
estimate ﬁ%#éé%{%gﬁﬁf%%ﬁ%&%&d—w be-pvatlableThe-target corification date-for
the current-fonding year-with-be-assipned-based-onoready-to-proceed date. In the event
actual-finds-made-available-differ from the Department’ s-esthmate-when the - Hst-was
adopted-the-Department-may-modif-this-date-without public-hearing toreflectactual
funds-available-nnd-revisedfatvretondimg-estimatess

@%ﬁ%&@éﬁ&%@ﬁ%&%&%&ﬁ%%@#p{@j@%ﬁ%&hﬁ&ﬁ%ﬁ%
eligiblefor-a-grantas-set-forth in OAR 340-053-0020;

6y Fhe priority-point-seore-used-in ranking the projects:

foHeowings:

- Design(Step-2-and-construction of complete tre atment-works—Step-2-plus 39
by Construction-of one-or-merecomplete-waste-treatment-systems: oF

¢y Construction of-ohe-oF more-trealment-works-segments-of -a-treatment works
£
component

(63 ey When determining-the-treatment-works components-or-segmentsto-beineladed-in
a-single-project-the-Department-will-considers

A The-specifie-treatinent-works-componentsor segments-that-with-be-ready-to
proceed;

Br-The-operational-dependency-of other components-of-segmenis-on-the-compenents o1
segment-being-consideredand
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tCr-Fhecostof-the-componenis-or-segments-relative-to-alowable project grant-Inno
case-wit-the projectnelnded-on-the-priopity-hst-as-defined by OAR- %494}%349@%{}{9}
exceedten-mihon-detars:

tby-The Department-shall-have-final-diseretion-relativedo-scope-obwork-or treatment
works-components-or-segments-which-constitute wprojects

Q}Eﬂfﬁ@@ﬂ%ﬂ%}fwmemﬁa&mﬂ tuded-ina-projesttor s particubs fundme year-walh

2 8 target-certification-date-i-a-subseguent-thnding vear-Wihin constrpings
MM&%&%&%@M@%&%%A@%@ seheduted sousto-estublisharaieof
progress for constraetion-while assumnng a-tmeby-and-equitable obligationof-funds
stteveides

SB-Aproject-may-consist-of an-amendment toa previousty funded project-which-would
change-the-seope-of-worlk significanthyand-thus constitute o new project:

SThe-Piresteramnv-delere a project from the priority list it
tarthas-recerved-tull-funding;
%}%&ﬁ@%@ﬁg@;@ﬁﬁﬁ%@%&#ﬂﬂéﬁ@—&ﬁé&f—%ﬁé—&@%@é—%ﬁ%@ﬂ%—%&

(o} EPA-has-determined-dhat-the-projectisnot neededto-comply-with-the-enforeeable

Hoy-H-the-priority-assessment-of a-project-withinaregional 208 wrea-wide-water
tresimont-management-prantiarescorthotwiththe-prorn-ed-the priority st has
precedence—the-Bhectorwit-upomrequest-rom-a-208 planming agensy —meet b

ED-NOTE:The Table(s) referenced-in-thisrule-is-not-printed-in-the OAR
Compilation-—Copies are available fromy the agencys)

HublicationsThe publication(s) referred-to-or-incorporated by reference in-thisrule
are-avatable-from-the-agency:}

Stat—Auth-—ORS468
%Fr%mﬁieﬁ}eﬁ%é— -ORS 468035 0h

FG-24-1980-£-9-20 80 of 101 80 DEG 28198 H Pempy &£ 101981
}9%3(}4 5 %9%2 Ao-de-et- 72782 DEG-HI083 £ &t 826 B3 DEQ-10-1680 - £-&
cert—ef-6-4-84

340-053-0620

Eligible Costs and-Lumitations
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Foreach-project-inelnded-onthe-priority-hst-the Bepartment-will estimate the-costs
poteptiotbeehsible-tor e arapt-and the-espmatod-dederal shave:

- Where-state-certification-requirements-ditfer-from-ERAeligibility requirerents-the
more-restriebve-shalbapphy-

{2y-Exceptas-providedfor-insechion 3ol this-rule-eheible-costs shall-generally
nehade-Steps--2-and3-cosis-related-to-an—chgible-freatment-worksreatment w«e}ﬂes
components-ortreatment-works-segmentsns-defined-in-federal regulations-

3-The-folowing with-pet-be-ehigible-for-shre-certfieation:

G-The cost of cobleetion sysioms exeept-for those whish-sorve an ares-where a
mandatory health hasard annexation is-sequired pursuast-to ORS 222:85040-222 91505
where climination-ofwaste disposal weils-is required by-0AR 340-044-06189 46 340-
044-0644 - tn-either easera-Step-Lgrant-for the project-must-have been-certtbied prior
to-september-30,-1979:

{by-Step2-or-3costs-asseciated-with-advanced-treatment-componeniss

effectiveand-environmentatly sound-

(4)y-The-estumuted-grant-amount-shal-be-based-on-a-pereentage of the-estimated-ehigible
%ﬁ%@%%ﬁ%%ﬁ%ﬂf the-estimated-ebmble-costuntl BY- 1085 —whenit
is-reduced-to-55-percent-of-the-estimated-eligible-costfor-newprejeets—The
Commrssionmayreduce-the percentage-to-50-percent as-aHowed-bytederal-daw-or
reswabon—ie-Departmentshatbalso examine otherahernatvestorreduc e e

- extent-of grant-participationin-individual-projecitsfor possible tation beginningin BY-
1982 - The-intentis- to-spread-svailuble fundsto-nddress-morve of the high-priority-needs
inthe-state:

Sy-Projects placed -en-the priority list erverated a Letter Class A, B or-G-after the
approval of the FY-80-prority list, by-the-Commission on-September 94-1988 ) shall not
have-tetal-eligible projeet-costs-of more than $1:500,000-st-prant award—The
Departmept-wit-vonsidernterrelated but-vepmented-compopents-a-single projfect-for
purpeses—of-determining-whether-total elisible project-costs-are -more-than-$1-500,000--

Stats—tmplemented: ORS468.035010Ry
Hist- DEG-24-1080£-0 20 20 ot 1180 DEG-151082 £ L of 72782 BHEG
1618980 & cort of 6.0 80
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340-053-0025

Establishment of Special-Reserves

From the total funds-aloested-tothe-state-the-following reserves—with-be-established-for
each-funding vear:

-Reservefor-grant-incressesof-five-percent-

2 Reservefor-Steps-Land 2 grant-advances-of-up-to-tenpercent—This reserve shall
not-exceed-the-amount-estimatedto-provide-advances for eligible smal-communities
projected-to-apply-foru-Step-3-or Step-2-plus 3-grant-

Er-Reserve-torafternative components-of-projeets-dorsmallcormmunities utilizing
alternative systems-of not-less-than four-pereent-nor-more-than 712 percent:

- Reservetoradditional-funding of projecisinvelvng mnovative or alternative
teehnology-of net-less-than-four percent-nor-mere-than7—H2 percent

5y Reserve for water-quality-managerent planaine-of notypore thap-one percent-of the.
%a%e’&&ﬁe%m%ﬂ%—ﬂ@f—%es&%&ﬁ%—%@@;@@&

authorized-forthe state sallotment:

{7y Rescrve for capitelizationofsiderevolving-fund ui accordance-with-the-foHowang:
fay BY-87 - up-to-S0-pereent—

by HY 88— up-to-1S5percent-

e EY-39-90-— pot-less-than-S0-percent-and-up-ta-100-percent—

Y8194 100 -percent.

&y Reserve-for nonpoint-source-management-plannine of notmore-than one-percentof
the state’s-allotmentpor-Jess—+than $100,000-

(9) The balance of the-siste’s-aHocation-will- be-the goneral allotment:

G0y The-Director-may-at-his-discretion-utitizetondsrecovered from prior-year

fay-Grant-nereases;

(by-Conventional-and-alternative-components-of small-community- projecis-utilizing
alternative-systems;

tey-Additional-mnovative or-allernative-teehnologys-or -
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td-The-geperalallotinent:

%’fﬁﬁ Ati—%’h——@i%&éiég 4320

IL%M DEQ—;:A@»%Q%@ i Q 29—8{} ﬁ% —E@%—@P{}%ﬁﬂ}%” f-de-ef 72782 +DEG
14083 4 &ef-8-26-83 ¢ Q%GS—}QSJL—F&@FQ 20-87 - DHG-16-198F +—&ef-8~
1287 - DEQ-16-1080 F-fecer- HE6-9-80 + PEQ-19- 1900 &ecorb Ei 6758

Use of Diseretionary Authority

The -Directoray-at-the Director %M@&&%ﬁ%@%@ﬁﬁ&ﬁ&ﬁ%%ﬁﬁm
attotmerdor-replacementor o rehabititaton of Cxistng tevwer sy

- The-project-is-on-the-fandable porten of the-state s priosity-Hst
E. n ! b% f_} reéee% 151 e%{S {hix Sﬂgﬁﬁ‘%'ib;% FE@H]‘ rRmenis G{f thil £ EE\,V*H Mzrlgai- A, ok

£33 The project’ s-facilities plan-pust-show-majer-sewer replacementor rehabilitation
will reduce-Infiltration-anddnflow-Hand-minimize or-eliminate surfaceor
wpderground-water-potiutiontnadditon—the-preject-must-be morecosteffestive-than

St Auth-ORS-468 1
Stats—Implemented: ORS-468-035(1k)

Thist-- DEG-20-1984 £ -&-of 11 8 84: DEO-16-1087. £ & of-8 12 87 DHG-24- 1988,
£ & cortefr9-15-88: DEQ 101080, . & cort-ef6-0-80

340-033-6036
Priority-List-Managerment
Fhe-Bepurtrent-withselect projesty-to-betonded from the-prioriy-Hst-as-foHows-

tHp-Adter-BE A nceeptance-of-the-prioribe-dstaHocation-ob-funds-to-the-sisteand-
deterpination-of-the-fands-wvaslable-in-each of the-veserves-fnal- determinationof the
frndable-porbon-of-te-priovibe-hst-witk-be-made-Fhe-fundable- porbon-of-the-Jistwet-
metude-the-following:
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{ay Those projects-with demonstrated water guality problems-as-denoted-by-Letter Class

A—B-or{onthe final-construction srants-priosity-Hseand

tbr-Sufficient-projects-selected-necording-to-priority-rank-to-utilize-that-portion-of- the
funds-available-for-sranis-from the-state ' sgeneral sllotment:

- Projectsineluded on-the priovity-Hst-but-not-meluded-within the-fundable-postion-of
the-hist-will-constitute-the-planning-pertion-of the Het-Projects-on-the planningportion
witb-onbehe-offered srancfonding i rank-order-t-the-eventtherewere-pntficient
State-Revolving Pund (SRE) prejectsto-allocate the state’ s federal-alotment-and-as
ahowed-bytederal-daws

H%%..%%Q%i@%& £ 9%9%@, of- %(%1%;——912{}—%5%&8%;%&%4@%3»8‘%ﬁ@%@
101989 £ & certef. 6-9-89

cation and Bypass Procodare

- The Departmentshall notmodify-oradd-projectsto-the priority hist after-the

Bepartment-dechvesthe Hnulconsbruchongrants prioritv histotietaland ERA has
necepted-the Hat—execeptas noted-vader OAR-ZA-053-0045¢95

(- The Depurtrment-wil-itate-bypass-procedures-whensny projecton-the-fundable.
portionofthe Hstis-notready to-proceed: '

{a) The determination will be hased on guarterly progress reports;
{b}JNEé%&l&ﬂe&eéwiH,——be—pfev%ée&{e——ﬂ}e—applie&ﬂ{——f}%‘i—%ﬂ—%%ﬁ%—%@%{fpﬁ&%fﬁhe~pwjee{e&
%&}—K—a -pf(—?%&b%%— éﬁrﬁdﬁ%{i é—% w&% i imam» %i—& g}f%e{:%y ﬁ}i{}t—ra%iﬂsﬁmé {%me%}&%}%
&%ﬁ.&gb %G&%&&bﬁ?ﬁ}ﬂ grapt-tunds-are-pe- %e&wm—---&va&ia%éeg

teh-Departrpent-failure-io-cortify-a-projeet-not-on-the-fundable -portion-ot-the-hst-er-for
which-funds-are-otherwise-unavattable-will not-constitee - bypass ™

Hﬁfi D% Q %»—2—%@ £ 9 ?9—89----& ------- l@—%—gi} DPEQ-18-1082 £ de-eof - 7-27-82:- DEQ
141083 £ Eef-8-26- 83 DEG 101089 f Lot 5-0-80
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Attachment B
Summary of Public Comment and Agency Response.
Proposed CWSRF Rules
Prepared by: Larry McAllister Date: March 4, 2003

Comment The public comment period opened on February 1, 2003, and closed at 5:00 p.m. on
period February 28, 2003. DEQ held public hearings on February 18 at 7:00 p.m. in
Portland, on February 19 at 1:00 p.m. in Salem and at 7:00 p.m. in Eugene, and on
Febroary 20 at 7:00 p.n. in Bend. No one attended any of these hearings. ‘

Two organizations submitted written comments: the Umatilla County Soil & Water
Conservation District, and EPA’s Region 10 Office.

Organization of Summaries of individual comments and the Department’s responses are provided
comments and below. The persons who provided each comment are referenced by number in
responses parenthesis. A list of commenters and their reference numbers follows the summary
of comments and responses. All comments addressed proposed amendments to
OAR 340-054.

Summary of Comments and Agency Responses

Comment 1 CWSREF program should provide more flexibility regarding the “reserve” fund that
CWSRF is required of borrowers. (1)
Financial Terms

Response OAR 340-054-0065 requires borrowers to maintain a reserve account dedicated for
CWSREF payments in an amount equal to the borrower’s average annual debt service
for the CWSRF loan.

The CWSRF reserve account requirement has often been a financial concern with
past borrowers. This recommendation will make the CWSRF loan more attractive
without significantly affecting the security of loans. The proposed rule has been
revised to require a reserve account equal to one half of the borrowers average
annual debt service for the CWSRF loan.

Comment 2 While clearly articulating the project ranking criteria in rule allows all potential
Project Ranking | borrowers the opportunity to view the ranking criteria, it also eliminates the
Criteria Department’s flexibility to adjust the ranking criteria as the State’s water quality
priorities change.

Removing the project ranking criteria from OAR 340-054-0025(4) would allow the
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Department the flexibility to make minor modifications to the ranking criteria, as
needed, without having to go through an extensive rule-change process. (2)

Response

Adopting the program’s ranking criteria as rules ensures that the Department
complies with the Administrative Procedures Act, ORS 183.310(8), and ranks
projects consistently. The resulting “inflexibility” serves the program by
eliminating any prospect of a single applicant attempting to negotiate the importance
of a criterion,

We agree that the Department’s water quality priorities will continue to evolve and
will update the criteria through rule changes as appropriate, No changes were made
to the proposed rule.

Comment 3
Program
Reserves

We strongly recommend that the Department release all CWSRF reserves as of the
end of the third quarter of the State’s fiscal year (March 31) rather than May 31 as
proposed in the rules. (2)

Response

Within the proposed rules, the Department sets aside funds in three reserves and a
general fund. These reserves include an expedited loan reserve of $2M, a planning
reserve of $3M and a small community reserve equaling 15% of the total CWSRF
funds. The purpose of these reserves is to ensure that money is available for specific
types of projects.

Historically, not all funds set aside in reserves are loaned out, At some point late in
the program year, unused funds in the reserves are reallocated for use in the
program’s general fund., Releasing these reserve funds earlier increases the
opportunity for those funds to be loaned out to other projects.

The proposed rules have been revised to allow the release of the funds in the small
community and planning reserves on March 1 of each program year. March 1 was
chosen over March 31 because it coincides with the timing of other functions within
the program. The release date for the expedited reserve funds remains May 31 fo
ensure that emergency and urgent repair funds remain in reserve late in the program
year.

Comment 4
Environmental
Review

We recommend OAR 340-054-0035(1)(c) be changed to have the environmental
review prepared in accordance with the Department’s EPA-approved aliernative
state environmental review process. (2)

Response

In 1999, EPA approved Oregon’s state environmental review process (SERP) as an
alternative to the federal environmental review requirements of the National
Environmental Policy Act. Oregon’s SERP is incorporated and defined in the
CWSRF Procedures Manual.

The proposed rule, OAR 340-054-0035(1)(c), currently calls for a project’s
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environmental review to be prepared in accordance with the requirements of the
Procedures Manual. The Department agrees that specifying the SERP review
process as suggested is more accurate and better clarifies the environmental review
required. The proposed rules have been revised accordingly.

Comment 5 The proposed language sets the interest rates in the rule and allows those rates to

Program interest | vary based only on the municipal bond market. The only apparent way for the

rates Department to alter that structure and the interest rate would be to revise the rules.
The Department might want to consider inchuding language similar to that used in
other states that would aflow the Department to lower the rate for a funding cycle if
the Department determines that the rate change will not adversely affect the funds’
ability to meet the perpetuity requirement of the Clean Water Act. This would lend
the program flexibility to sec how the new interest rate structure functions and
ensure it meets the Depariment’s goals. (2)

Response The proposed revisions to the program’s interest rates in OAR 340-054-0065(5) are
significant and are expected to result in an increased demand for loans. They provide
flexibility by adjusting interest rates quarterly based on fluctuations of the bond
buyers market.

The Commission establishes interest rates in the rules to comply with the
Administrative Procedures Act, ORS 183.310(8). No changes were made to the
proposed rule. :

Comment 6 One of the primary purposes of the proposed interest rate structure seems to be to
Program interest | encourage borrowers to agree to shorter loan repayment periods so the fund
rates “revoives” faster.

We believe that the rate differentials proposed (below) may be too small to
encourage borrowers to agree to shorter repayments periods.

5 year repayment loan — 2.40%
10 year repayment loan —2.63%
15 year repayment loan —2.87%
20 year repayment loan —3.12%

We suggest that, at a minimum, a 1% differential in rates between the 10 and 20
year loans. (2)
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Response

The intention of providing optional interest rates was primarily to provide borrowers
with some flexibility to choose the most appropriate interest rate.

The proposed rule spreads the interest rate for four repayment periods between the
lower and upper limits of 50% and 65% of the program’s base rate (the municipal
bond market rate). The spacing between the interest rates for each repayment period
will fluctuate with the market rate. With the current low market interest rates, the
spread is more compressed than it will be if interest rates rebound. No changes were
made to the proposed rule.

Comment 7 We would like to encourage the Department to consider dropping the interest rate on
Program inferest | a five-year loan below one percent. (2)
rates
Response The current loan structure sets the S-year loans at 50% of the municipal market rate.
The Department agrees that lowering this interest rate would enhance the program.
The proposed rule has been revised to set the interest rate on both 5-year loans at
25% of the municipal market rate, which will result in an interest rate of 1.2% under
current market conditions.
List of Commenters and Reference Numbers
Reference Name Organization Address Date on
Number comments
1 Mr, Marty King| Umatilla Soil & Water (Umatilla, OR {Feb 25, 2003
Conservation District
2 Ms. Michelle |U.S.EPA, Region 10 Seattle, WA [Feb 28, 2003
Tucker (Advisory Comm. member)
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Attachment C

Oregon Department of Environmental Quality

2002 Clean Water State Revolving Fund

Advisory Committee Members

MEMBERS: ORGANIZATION

Chris Hathaway Lower Columbia River Estuary Partnership

John Killin Western Advocates (rep. special districts)

Bev Kopperud Umatilla Soil & Water Conservation District

Ted Kyle Clackamas County Water Environment Services

Bob Nipper City of Jefferson

Fred Ringer Farm Service Agency

Pete Test Oregon Farm Bureau

Willie Tiffany Oregon League of Cities

Michelle Tucker EPA, Region X

Anita Winkler Oregon Water Resources Congress
Internal Rule Making Team

Keith Andersen DEQ, Western Region, WQ Manager

Laura Arcidiacono DEQ, HQ), Management Services

Bob Baumgartner DEQ, NW Region, W(Q Manager

Mark Chatles DEQ, HQ, CWSRF Manager

Peggy Halferty DEQ, HQ, Community Solutions

Janet Hillock OECDD

Jaime Isaza DEQ, Western Region, CWSREF Staff

Larry McAllister DEQ, HQ CWSRF Staff

Dick Nichols DEQ, Eastern Region, WQ Manager

Richard Santner DEQ, NW Region, CWSRF Staff

Rick Watters DEQ, HQ CWSRF Staff

Jennifer Weaver DEQ, HQ , WQ Staff

Don Yon DEQ, HQ, Nonpoint Source Staff
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Attachment D
Presiding Officer’s Reports on Public Hearings

State of Oregon
Department of Environmental Quality Memorandum
March 5, 2003
To: Larry McAllister
CWSRF Coordinator, PPPA Section
From: Loretta Pickerell
Presiding Officer
Subject: Presiding Officer's Report for Rulemaking Hearing

Title of Proposal: = Clean Water Act State Revolving Fund Rules, OAR 340-
054 Clean Water State Revolving Fund Rules

Hearing Date and Time: February 18, 2003 7:00p.m.

Hearing Location:  DEQ Headquarters Office
Room 3A
Portland, Oregon 97204

The Department convened this public hearing on the proposed rules, but no attendees appeared
between 7:00 and 8:00p.m. The hearing was concluded at 8:00p.m.
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State of Oregon
Department of Environmental Quality Memorandum
March 4, 2003
To: Larry McAllister
CWSRF Coordinator, PPPA Section
From: Mark Charles
Presiding Officer
Subject: Presiding Officer's Report for Rulemaking Hearing

Hearing Date and Time: February 19, 2003 1:00p.m.
Hearing Location:  DEQ Office

750 Front Street

Salem, Oregon 97301

Title of Proposal: Rulemaking Proposal — Amendment of OAR 340-054
Clean Water State Revolving Fund Rules

The public hearing on the proposed rules regarding the Clean Water State Revolving Fund was
convened at 1:00pm on February 19, 2003. Although DEQ personnel, including Mark Charles
and Larry McAllister, attended the session, no members of the public appeared between
approximately 1:00p.m. and 2:00p.m. The hearing was concluded at 2:00p.m.
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State of Oregon
Department of Environmental Quality Memorandum
' March 4, 2003
To: Larry McAllister
CWSRF Coordinator, PPPA Section
From: Mark Charles
Presiding Officer
Subject: Presiding Officer's Report for Rulemaking Hearing

Hearing Date and Time: February 19, 2003 7:00p.m.
Hearing Location: ~ Eugene Office

1102 Lincoln Street

Eugene, Oregon 97401

Title of Proposal: Rulemaking Proposal — Amendment of OAR 340-(54
Clean Water State Revolving Fund Rules

The public hearing on the proposed rules regarding the Clean Water State Revolving Fund was
convened at 7:00pm on February 19, 2003. Although DEQ personnel, including Mark Charles
and Larry McAllister, attended the session, no members of the public appeared between
approximately 7:00p.m. and 8:00p.m. The hearing was concluded at 8:00p.m.
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State of Oregon
Department of Environmental Quality Memorandum
March 4, 2003
To: Larry McAllister
CWSRF Coordinator, PPPA Section
From: Mark Charles
Presiding Officer
Subject: Presiding Officer's Report for Rulemaking Hearing

Hearing Date and Time: February 20, 2003 7:00p.m.

Hearing Location: ~ DEQ Office -
2146 NE Fourth Avenue
Bend, Oregon 97701

Title of Proposal: Rulemaking Proposal — Amendment of OAR 340-054
Clean Water State Revolving Fund Rules

The public hearing on the proposed rules regarding the Clean Water State Revolving Fund was
convened at 7:00pm on February 20, 2003. Although DEQ personnel, including Mark Charles
and Larry McAllister, attended the session, no members of the public appeared between
approximately 7:00p.m. and 8:00p.m. The hearing was concluded at 8:00p.m.
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Attachment E

Relationship to Federal Requirement Questions

1. Are there federal requirements that are applicable to this sitnation? If so, exactly
what are they?

Chapter 340, Division 054 - CWSRF

Yes there are federal requirements in the federal Water Pollution Control Act, (33 USC § 1251
to 1387), subchapter VI §601 to 607 and implementing regulations in 40 CFR Part 35.

Chapter 340, Division 015 — Surety Bond requirements
No applicable federal requirements

Chapter 340, Division 0533 — Construction Grants program
No applicable federal requirements

Chapter 340, Division 018 — State Agency Coordination program
Amends no applicable federal requirements.

2. Are the applicable federal requirements performance based, technology based, or both
with the most stringent controlling?

Chapter 340, Division 054 - CWSRF

The federal requirements cited above relate to administrative procedures not performance or
technology based standards.

Chapter 340, Divisions 015, 018 and 053
No applicable federal requirements

3. Do the applicable federal requirements specifically address the issues that are of
concern in Oregon? Was data or information that would reasonably reflect Oregon's
concern and situation considered in the federal process that established the federal
requirements?

Chapter 340, Division 054 - CWSRF
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The applicable federal requirements address issues of concern in Oregon, although information
from Oregon was not specifically considered in the federal process that established the
requirements. Federal requirements direct how states must administer the Clean Water State
Revolving Fund and define what types of projects are eligible for funding.

Chapter 340, Divisions 015, 018 and 053
No applicable federal requirements

4, - Will the proposed requirement improve the ability of the regulated community to
comply in a more cost effective way by clarifying confusing or potentially conflicting
requirements (within or cross-media), increasing certainty, or preventing or reducing the
need for costly retrofit to meet more stringent requirements later?

Chapter 340, Division 054 - CWSRF ,

The proposed amendments clarify the eligibility of nonpoint source projects and the application
requirements for those projects; establish expedited funding for communities in need of
emergency repairs to wastewater facilities; and eliminate a loan administration fee to make the
funds less costly for communities. These changes provide clearer direction and an incentive to
public agencies considering funding through this program. This program and the proposed rule
revisions support the efforts of public agencies to comply with federal and state regulations.

Chapter 340, Divisions 015, 018 and 053
Not applicable. No requirements are being proposed for these divisions

5. Is there a timing issue which might justify changing the time frame for implementation
of federal requirements?

No

6. Will the proposed requirement assist in establishing and maintaining a reasonable
margin for accommeodation of uncertainty and future growth?

Chapter 340, Division 054 - CWSRF

The proposed rules refine a program that provides loans that may help communities
accommodate uncertainty and future growth.

Chapter 340, Divisions 015, 018 and 053
Not applicable. No requirements are being proposed for these divisions.
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7. Does the proposed requirement establish or maintain reasonable equity in the
requirements for various sources? (level the playing field)

Chapter 340, Division 054 - CWSRF

The rule revisions include new procedures and criteria to ensure that all proposed projects
submitted to the Department for possible funding are evaluated and pursued equitably, including
projects addressing nonpoint source pollution.

Chapter 340, Divisions 015, 018 and 053
Not applicable. No requirements are being proposed for these divisions.

8. Would others face increased costs if a more stringent rule is not enacted?

Chapter 340, Division 054 - CWSRF

No. The proposed rules increase a community’s access and options to financing water pollution
control projects through the Clean Water State Revolving Fund.

Chapter 340, Divisions 015, 018 and 053
Not applicable

9. Does the proposed requirement include procedural requirements, reporting or
monitoring requirements that are different from applicable federal requirements? If so,
Why? What is the "compelling reason” for different procedural, reporting or monitoring
requirements?

Chapter 340, Divisions 015, 018, 053 and 054 _

No. The proposed rule revisions do not include different procedural, reporting or monitoring
requirements.

10. Is demonstrated technology available to comply with the proposed requirement?
Not applicable

11. Will the proposed requirement contribute to the prevention of pollution or address a
potential problem and represent a more cost effective environmental gain?

Chapter 340, Division 054 - CWSRF ‘

Yes. The proposed rules make more types of loans available to communities to address water
pollution.
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e The local community loan allows public agencies to directly address nonpoint source
pollution. _

o The Sponsorship Option allows very cost effective financing of water restoration
projects.

The proposed rules eliminate the loan origination fee and provide more flexibility with loan
interest rates and payback periods. The proposed ranking criteria emphasize the environmental
benefits of each submitted project.

Chapter 340, Divisions 015, 018 and 053
Not applicable. No requirements are being proposed for these divisions.
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Attachment F

State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY
Rulemaking Proposal
For
Amendments and Repeals to OAR Chapter 340, Division 054

Repeal of OAR Chapter 340, Division 015

Repeal of OAR Chapter 340, Division 053
Amendments to OAR Chapter 340, Division 018

STATEMENT OF NEED AND FiISCAL AND ECONOMIC IMPACT
This form accompanies a Notice of Proposed Rulemaking

Titl Fp d Division 054, Clean Water State Revolving Fund Rule (CWSRF} amendments
Itie Of Fropose Division 015, Surety Bonds repeal

Rulemaking: Division 053, Construction Grants Program for Municipal Wastewater Treatment Works repeal
Division 018, State Agency Coordination Program amendments

Need for th The proposed changes to the CWSRF rules will enable the Department and communities to use the
more effectively to address priority water pollution problems. Most importantly, the amendments
eed for the CWSRF ffectively to add iority water polluti bl Most importantly, th dment
Rule(s) expand the loan program heyond a historic focus on wastewater treatment facilities, to make loans

available for controlling nonpoint sources of pollution and addressing other local needs. Additional
flexibility in the financial terms of the loans also make the program more affordable and atfractive to
public agencies.

The proposed repeal Surety Bonds (Division 015) and the Construction Grants program (Division 053)
rules will eliminate outdated administrative rules. The amendment to the State Agency Coordination
(Division 018) removes a reference to Division 053, to be repealed, and updates the definition "Total
Maximum Daily Load (TMDL)’ to conform to new TMDL rules.

. No specific documents, reports or studies were relied upon in developing these rules.
Documents Relied P P P bine

Upon for
Rulemaking

Overview Division 054 Clean Water State Revolving Fund

The Department administers the Clean Water State Revolving Fund (CWSRF) through Division 054
rules. This loan program was established in the 1987 amendments to the federal Clean Water Act .
Funded annually by grants from the U.S. Environmental Protection Agency and state matching funds, the
loan continues as a primary source of funding for projects that protect or improve the quality of Oregon’s
waters.

The CWSREF loan is offered to public agencies (cities, counties, special districts, etc.) to assist them in
addressing both point source and nonpoint sources of water poliution. Eligible projects range from major
rehabilitation of municipal wastewater treatment facilities to stream bank restoration. The current
program offers loans for planning, design and construction of these projects at below-market interest
rates. '

The Department’s loan continues to he attractive to Oregon communities seeking financial assistance to
address water quality concerns. In FY 2003, the Department had approximately $60 million available in
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funds for projects. Demand continues te exceed the level of funds available. In early 2003, the program
received 40 new loan applications requesting more than $150 million,

The proposed rule revisions are the first administrative changes in the program since 1995. The primary
purpose of these revisions is to expand the use of the CWSRF loan program beyond its histerical focus
on municipal wastewater facilities to address projects controlling nonpoint sources of pollution as well.

The proposed revisions also allow funding for emergency and urgent repairs of treatment facilities, and
community loans for nonpoint source projects; reduce loan fees; add more flexibility to loan terms and
conditicns and simplify the loan process for applicants.

1In addition fo encouraging funding for nonpoint source control, revisions to the criteria used to prioritize
proposed projects focus on the benefits of each project to ground and surface waters. These criteria
should be more effective in evaluating the unigue approaches of both point and nonpoint pollution control
projects.

New administrative procedures expedite loans for emergency and urgent repair of wastewater treatment
plants to prevent significant environmental degradation of a water body or a threat to public health.

Modifications fo the program'’s fee structure should encourage use of the program. Currently the
program includes two fees - an origination fee and an annual service fee. Both fees support the
Department's administration of the program. Proposed rule revisions will eliminate the origination fee
and limit the service fee to specific types of loans.

Proposed revisions modify the interest rates and loan repayment periods for a majority of the program's
loans. The proposed changes comply with statutory requirements that limit interest rates of the program
to a range between the current market rate and zero interest, require loans be repaid within twenty years,
and require a perpetual source of funding. The proposed revisions establish the following range of
interest rates and related repayment periods.

Current Proposed
Planning loans 50% base rate,* 5 yrterm 25% base rate, 5 yr term
Local Community loans (not available) 50% base rate, 10 yr term
Construction loans 67% base rate, up to 20 yr term 85% base rate, 20 yr term

80% base rate, 15 yrterm
55% base rate, 10 yrterm
25% base rate, 5yrterm

Expedited loans
Emergency loans (not available) same as Construction loans
Urgent Repair loans {not available) Base Rate, 10 yr term

*base rate is the state and local government bond interest rates--the *bond buyer index” as reported
quarterly by the Federal Reserve (current base rate is 4.80%).

In addition to those described above, proposed changes will improve both the loan process for the public
and the internal procedures used in administering the program. These include streamlining the
application process, allowing applications to be submitted year-round, simplifying and clarifying the
program's requirements, and updating rule language.

Division 015 Surety Bonds

This division was adopted in 1975 to require security bonds or equivalent financial security during the
construction, operation, and maintenance of certain wastewater treatment facilities to assure compliance
with the Department’s construction requirements. Repeal of this division is proposed because the bonds
are no longer required, and in 1997, the legislature repealed ORS 454.425 which authorized surety
bonds.

Division 053 Construction Grants Program

This division was established in 1980 to define how the former Construction Grants Program would
priotitize projects for funding. Repeal of this division is proposed because the Construction Grants
Program no longer exists. The U.S. Environmental Protection Agency last authorized grants through this
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program in 1990, and the federal assistance for construction of these types of projects is now provided
through the CWSRF program.

Division 018 State Agency Coordination Program

The changes proposed for Division 018 remove outdated references to construction grants, proposed for
repeal in this rulemaking, and update the definition of “Total Maximum Daily Load (TMDL)" to conform to
the definition in new TMDL rules.

General public

Division 054 Clean Water State Revolving Fund

Because the CWSRF program provides loans to public agencies, the proposed rule changes will not
directly affact Oregon’s private sector. Proposed changes in funding criteria to encourage nonpoint
source controls and expansion of projects eligible for CWSRF loans will better support the needs of
public agencies, and indirectly, the private sector. The CWSRF loans to public agencies make water
pollution control less expensive. The proposed rule revisions (regarding interest rates, payment periods
and fees) will make future CWSRF loans even more affordable. To the extent public agencies pass those
cost savings along through lower fees or taxes or higher quality services, the private sector will indirectly
benefit.

Proposed changes making loans available to local communities for local loan programs for residential on-
site system improvements may benefit some individuals. Providing more attractive, widely used loans
will also improve the quality of Oregon’s waters,

No costs to the general public have been identified.

Division 015 Surety Bonds, and Division 053 Construction Grants

Because these divisions relate only to inactive programs, their repeal will have ne impact on the general
public. .

Division (018 State Agency Coordination Program
Because this amendment only removes a reference to an inactive program and modifies a definition,
there will be no impact to the general public.

Small Business

Division 054 Clean Water State Revolving Fund

Potential fiscal and economic impacts on small businesses are similar to those discussed above for the
general public. Businesses are not eligible to parlicipate in the CWSRF loan program, but businesses
pay wastewater costs through sewer user fees and confribute to the costs of other water pollution control
through other fees or taxes. CWSRF loans to public agencies make water poliution control less
expensive. The proposed rule revisions {regarding interest rates, payment periods and fees) will make
future CWSRF loans even more affordable. To the extent public agencies pass those cost savings along
through lower fees or taxes or higher quality services, businesses will indirectly benefit. No costs to
small businesses have been identified.

The following calculation shows the impact on user fees comparing a community participating in a
CWSRF loan under both the current rule and the proposed rule:

Example: A community with a population of 15,000 {consisting of 6,000 users), borrows $2 miflion
through the CWSRF program over 20 years to upgrade their sewer freatment facility.

Scenario 1

Current Proposed

1.5% loan origination fee no loan origination fee
0.5% annual fee 0.5% annual fee

3.14 % interest rate 3.06% Interest rate
monthly user fee — $2.02 monthly user fee - $1.99

Another option created by this rule revision would allow communities borrowing funds for a shorter period
to qualify for a reduced interest rate. In a scenario similar to that above, this option would provide the
following results:
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Scenario 2

Current Proposed

20 year term 10 year term

1.5% loan origination fee no origination fee

0.5% annual service fee 0.5% annual service fee
3.14% interest rate 2.59% interest rate
monthly user fee -$2.02 monthly user fee — $3.26

Although, the monthly user fee costs are considerably higher in this second scenario, the total cost to the
community over the life of the loan will be 18% less, and after 10 years the user fee to all users would
theoretically be eliminated. ‘

Division 015 Surety Bonds, and Division 053 Construction Grants
Because these divisions relate only to inactive programs, their repeal will have no impact on small
businesses.

Division 018 State Agency Coordination Program
Because this amendment only removes a reference fo an inactive program and modifies a definition,
there will be no impact on small businesses.

Large Division 054 Clean Water State Revolving Fund

Business Potential fiscal and economic impacts on large businesses are the same as those described above for
small businesses. No costs to large businesses have been identified.
Division 015 Surety Bonds, and Division 053 Construction Grants
Because these divisions relate only to inactive programs, their repeal will have no impact on large
businesses.
Division 018 State Agency Coordination Program
Because this amendment only removes a reference to an inactive program and modifies a definition,
there will be no impact on large businesses.

Local Division 054 Clean Water State Revolving Fund

Government Local governments are one of the primary recipients of the CWSRF loans. The proposed changes in

fees, interest rates and loan terms all make the CWSRF loans more attractive and should benefit local
governments financing water pollution controls through the CWSRF program.

The proposed changes in ranking to encourage projects controlling nonpoint sources and new loan
categories, such as the Local Community Loans, will provide public agencies better access to the
CWSRF program to address local water pollution control needs. Indirectly, the mitigation of these local
water quality problems may have secondary benefits o the local econcmy. An example is the elimination
of septic system water pollution that threatens commercial shelifish production.

Proposed revisions also encourage more loans to nonpoint source projects. Because the costs of
nonpoeint source projects is generally much less than the cost of larger, point source projects, this new
emphasis is not expected to significantly reduce the level of funding available for traditional municipal
treatment facility projects.

No costs to local governments have been identified.

Division 015 Surety Bonds, and Division 053 Construction Grants
Because these divisions relate only to inactive programs, their repeal will have no on local governments.
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Division 018 State Agency Coordination Program
Because this amendment only removes a reference to an inactive program and modifies a definition,
there will be no impact on local governments.

State Agencies

Division 054 Clean Water State Revolving Fund

Although the CWSRF loans are available to other state agencies, the Department has not signed loans
with other agencies. The revisions in this rule should not affect other agencies fiscally or economically.
The revisions will not alter any arrangements or requirements between the Department and other state
agencies.

Division 015 Surety Bonds, and Division 053 Construction Grants
Because these divisions relate only to inactive programs, their repeal will have no impact on cther state
agencies.

Division 018 State Agency Coordination Program
Because this amendment only removes a reference to an inactive program and modifies a definition,
there will be no impact on state agencies.

DEQ

Division 054 Clean Water State Revolving Fund

The Department will revise procedures and documents to incorporate these proposed changes. No new
revenue will be derived from these revisions. These rules will be implemented with the staff and funding
currently budgeted to the Department.

The revisions related fo the financial components of the lpan program have been examined regarding
their impact on the perpetuity of the revolving fund. Discussion during the development of the rulemaking
focused on the balance between serving Oregon’s wastewater needs today and ensuring the viability of
the fund for future needs. The reduction in interest rates will diminish the growth of the revolving fund,
but not to an unacceptabie level.

Division 015 Surety Bonds, and Division 053 Construction Grants
Because these divisions relate only to inactive programs, their repeal will have no impact on the
Department

Division 018 State Agency Coordination Program
Because this amendment only removes a reference to an inactive program and modifies a definition,
there will be no impact on the Department.

Other agencies

Division 054 Clean Water State Revolving Fund

The rule revisions are not expected to have any fiscal impacts on other agencies associated with the
CWSRF program. Both the Oregon Economic and Community Development Department and the federal
Rural Utilities offices provide similar fypes of financial assistance for wastewater pollution control in
Oregon. The revisions to the rules may encourage more CWSRF applications and reduce the demand
on these two agencies. Although that is possible, it would not be a significant impact on these two
agencies.

The Department does not anticipate that these ravisions will have a significant fiscal impact on U.S.
EPA’s Region 10, which oversees Oregon’s CWSRF program. The primary impact would involve
reporting and evaluation.

Division 015 Surety Bonds, and Division 053 Construction Grants
Because these divisions relate only to inactive programs, their repeal should have no impact on these
other agencies.

Division 018 State Agency Coordination Program
Because this amendment only removes a reference to an inactive program and modifies a definition,
there will be no impact on other agencies.
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Assumptions This fiscal and economic analysis is based on the review of the proposed revisions to Divisions 054, 015,
018 and 053, and the impact of those changes on existing state laws and administrative rules protecting
and restoring Oregon's water quality.

An overall assumption is that improvements to the CWSRF loan program will result in a more cost
effective program.

Housing Costs | The Department has determined that this proposed rulemaking will have no effect on the cost of
development of a 6,000 square foot parcel and the construction of a 1,200 sqguare foct detached single
family dwelling on that parcel.

Admini ; The rulemaking process for Division 054 included the participation of an Advisory Committee consisting

ministrative of a wide range of stakeholders. The committee included representation from Clackamas County Water
Rule Advisory Environment Services, Lower Columbia River Estuary Partnership, Western Advocates, Farm Service
Committee Agency, City of Jefferson, Oregon Farm Bureau, USEPA-Region 10, Cregon Water Resources
Congress, Oregon League of Cities and the Umatilla Soil and Water Conservation District. The
committee met on a regular basis over a six month period beginning in April, 2002. The committee
worked in conjunction with the Department's rulemaking team providing feedback and expertise to the
process. The Advisory Committee’s input in this rulemaking was substantial and appreciated.
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Attachment G

_ State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY
Rulemaking Proposal

Clean Water State Revolving Fund Program Rule Amendments,

Repeal of Requirements of Surety Bonds for Construction of Wastewater Facilities
Repeal of Procedures for the Management of the Construction Grants Priority List
and
Amendments to the State Agency Coordination Program

Land Use Evaluation Statement

1. Explain the purpose of the proposed rules.

A. This proposed rule revision would amend Oregon Administrative Rule (OAR), Chapter 34,

- Division 054 governing the state revolving loan program, which provides loans to public
agencies for water pollution control projects. The proposed amendments will:

o Make new projects eligible for CWSRF funding, including community loans for
residential on-site system improvements, emergency and urgent repair of wastewater
treatment facilities, and security improvements for those facilities;

o Revise the criteria used in ranking proposed projects to better address both point and

nonpoint source pollution;

Increase flexibility in the terms and interest rates for loans;
Simplify and increase the flexibility of the application process;
Reduce the administrative fee for loans; and

Reduce requirements for planning loans.

B. This proposed rule revision will repeal OAR Chapter 340, Division 015 in its entirety.
The division requires surety bonds to be submitted as financial security during the
construction, operation and maintenance of specific types of wastewater facilities. The
Department has not required this financial security for several years. The statute that
authorized this division, ORS 454.425, was repealed by the legislature in 1997.

C. This proposed rule revision will also repeal OAR Chapter 340, Division 053 in its entirety.
The division established procedures for developing a priority list of projects for the
Construction Grants program. The Construction Grants program no longer exists and this
division of rules in no longer used.
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D. This proposed rule revision will amend QAR Chapter 340, Division 018 by removing
Construction Grants Program applications as a program affecting land use. Specifically,
OAR 340-018-0030(5)(b) will be removed from the rule. The rule revision will also
amend the definition of “TMDL” in OAR-340-018-0020(15).

2. Do the proposed rules affect existing rules, programs or activities that are considered
land use programs in the DEQ State Agency Coordination (SAC) Program?

Yes,

a. If yes, identify existing program/rule/activity:
The following land use action is affected: Approval of State Revolving I.oan Application,
OAR 340-018-0030(5)(c)

The repeal of Division 053 necessitates removal of Construction Grants Program applications
as an activity that affects land use as currently listed in OAR 340-018-0030(5)(b).

b. If yes, do the existing statewide goal compliance and local plan compatibility procedures
adequately cover the proposed rules?

The application for a CWSRF loan is considered an action affecting land use. Building
wastewater facilities and purchasing land for specific reasons are among the uses eligible for
funding. These activities and the Department’ s ability to fund these activities are dependent
on acquiring local planning approval. A Land Use Compatibility Statement, signed by the
local land use anthority, is still required from the Applicant prior to the Department’ s final
approval of the CWSREF loan agreement being signed.

c. If no, apply the following criteria to the proposed rules.
Not applicable |

3. If the proposed rules have been determined a land use program under 2. above, but are
not subject to existing land use compliance and compatibility procedures, explain the
new procedures the Department will use to ensure compliance and compatibility.

Not applicable
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State of Oregon

Department of Environmental Quality Memorandum
Date: April 17, 2003
To: Environmental Quality Commission
From: Stephanie Hallock, Director A .
Subject: Agenda Item L, Temporary Rule Amending the Definition of “Underground
Storage Tank”
May 9, 2003 EQC Meeting

Proposed Action  Adoption of a temporary rule to amend the definition of an underground storage
tank (UST) and related terms to clarify when tanks and related equipment are
subject to regulation as “underground storage tanks.”

Background Fuel tanks are regulated in one of two ways: the Oregon State Fire Marshal
regulates above ground storage tanks and the Department of Environmental
Quality (Department) regulates underground storage tanks. In 1988, the
Environmental Protection Agency (FPA), and subsequently the Department,
adopted statutes and rules concerning underground storage tanks to ensure that
tanks were installed and operated to prevent and detect releases into the
environment. The definition of an “underground storage tank” was intended to
allow the Department to regulate those tanks that would be subject to corrosion
and that could leak directly inte the environment undetected,

On January 30, 2003, the Environmental Quality Commission (Commission) heard
an appeal of an enforcement case concerning a tank that was placed on the ground
surface and partially covered with soil and pea gravel. The Commission upheld the
Hearing Officer’s decision that the definition of “underground storage tank” was
ambiguous as to whether the type of tank addressed in this case would be
considered an “underground storage tank” under the Department’s rules. The
Commission’s decision raised questions about the clarity of the definition of
“underground storage tank” and about whether certain tanks partially covered by
“earthen” materials are “underground storage tanks” for purposes of the
Department’s rules. The Commission requested that the Department address the
issue. '

Key Issues = The Department has statutory authority and responsibility to regulate USTs in
order to ensure their proper operation and to prevent leaks into the environment.

» Based on the Hearing Officer’s decision as upheld by the Commission, it is
possible that certain tanks may not be regulated by either the State Fire Marshal
or the Department. Such tanks may lack proper safeguards and may create
environmental problems. The proposed temporary rule would clarify Department
authority over tanks that are subject to corrosion becanse they are in contact with
earthen materials and could leak directly into the environment undetected.

= With the current interpretation of UST rules, state regulations regarding USTs
are less stringent than federal rules. This could cause EPA to withhold State
Delegated Program Approval of the state’s UST program. The proposed
temporary rule is necessary to make Oregon’s regulations no less stringent than
federal regulations for underground storage tanks and thus to allow EPA to
approve the state’s UST program.
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Key Issues (cont.)

® The federal definition of “underground storage tank” includes tanks that are
partially covered by “earthen” materials. This was not included in the state
definition of “underground storage tank.” The amendments proposed in
Attachment A would make DEQ’s definition of an “underground storage tank”
consistent with the federal rule by including in the definition tanks that are
partially covered by “earthen” materials. The Department has used the Federal
Register Vol. 53, No. 185, Friday, September 23, 1988, p. 37116 as guidance in
this area.'

= Upon the Commission’s approval of the temporary rule, the Department will
engage an advisory commiitee to begin development of a permanent rule
regarding UST regulation. During the permanent rulemaking effort, the
Department will consult with the State Fire Marshal and stakeholders to develop
rules that clearly distinguish between an underground storage tank and an above
ground storage tank.

Department The Department recommends that the Commission approve the proposed
Recommendation temporary rule amendments to revise the definition of “underground storage tank”
and related terms as described in Attachment A.

Attachments Attachment A: QAR 340-150-0010 with revisions
Attachment B: Statement Of Need and Justification for Temporary Rulemaking

Available Upon = 40 CFR 280.12 (definitions)
- Request »  TFederal Register Vol. 53, No. 185, Friday, September 23, 1988, p. 37116(d)

Approved:

Section: %’z/ / /w 1{?2;_

Alan D. Kl?t Manager Environmental Cleanup & Tanks

Division: Lo
Dick Pedersen, Admmlstratm, Land Quality Division

Report Prepared By: Laurie McCulloch, UST Policy Coordinator
Phone: (503) 229-5769

! This section of the preamble to the federal UST regulations discusses use of the terms “beneath the
surface of the ground” and “earthen materials” and describes the background information used in
defining an underground storage tank.
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340-150-0010
Definitions

For the purpose of this division and as applicable for OAR chapter 340, divisions 151 and
160, the following definitions apply:

(1) “Ancillary equipment” means any devices including, but not limited to, connected piping,
fittings, flanges, valves and pumps used to distribute, meter or control the flow of recrulated
substances to and {rom an UST

(2) “As built drawing” or “as builf” means a line drawing to-scale that accurately 111ustrates
the location of USTs, underground piping and all related equipment in relation to buildings or
other structures at an UST facility and provides thorough construction documentation. Other
terms used in lieu of “as builf’” are “record drawing” or “measured drawing”, which indicate that
the drawing is for an existing structure or UST system.

(3) “Cathodic protection” means a technique to prevent corrosion of a metal surface by
making that surface the cathode of an electrochemical cell. For example, an UST system can be
cathodically protected through the application of either galvamc anodes or impressed current.

(4) “Cathodic protection tester” means a person who demonstrates an understanding of the
principles and measurements of all common types of cathodic protection systems as applied to
buried or submerged underground metal piping and tank equipment.

{(5) “CERCLA” means the Comprehenswe Environmental Response, Compensation and

Liability Act of 1980, as a.mended
(6) “Change-in-service” means to transfer an UST system containing a regulated substance

- from regulated status (i.e., subject to the requirements of this division) to nonregulated status

while the UST remains in its original location.
- (7) “Closure” means to permanently decommission an UST (by removal, filling in-place
with an inert material or change-in-service) or to temporarily remove an UST from operation.

(8) “Commission” means the Oregon Environmental Quality Commission. :

(9) “Compatible” means the ability of two or more substances to maintain their respective
physical and chemical properties upon conitact with one another for thc design life of the UST
systemn under conditions likely to be encountered in the UST.

(10) “Confirmed release” means:

(a)- For petroleum. Contamination observed in soil or groundwater as a sheen, stain or
petroleum odor or petroleum contamination detected in soil by the Northwest Total Petroleum
Hydrocarbon Identification Analytical Method (NWTPH-HCID, DEQ, December 1996) or

‘detected in groundwater by any appropriate analytical method specitied in OAR 340-122-0218;

or : :
(b) For hazardous substances othér than petroleum. Contamination observed in soil or

groundwater as a sheen, stain or identifiable odor or as detected in soil, surface water or
groundwater by any appropriate analytical method specified in “Test Methods for Evaluating
Solid Waste,” SW-846, 3rd Ed1t10n Revised May 1997 (U.S. Environmental Protection Agency

EPA).
(11} “Connected piping” means all piping located beneath the susface-of-the-ground surface

or otherwise covered by earthen materials, including valves, elbows, joints, flanges and flexible
connectors attached to an UST system through which regulated substances flow. For the purpose
of determining how much piping is connected to any individual UST system, the piping that
joins two UST systems should be allocated equally between them.

(12) “Corrective action” means remedial action taken to protect the present or future public
health, safety, welfare or the environment from a release of a regulated substance. “Corrective
action” includes but is not limited to:

Attachment A - Page 1
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(a) The prevention, elimination, removal, abatement, control, investigation, assessment,
evaluation or monitoring of a hazard or potential hazard or threat, including migration of a
regulated substance; or :

(b) Transportation, storage, treatment or dlsposal of a regulated substance or contaminated
material from a site. :

(13) “Corrosion expert” means a. person who, by reason of thorough knowledge of the
physical sciences and the principles of engineering and mathematics acquired by a professional
education and related practical experience, is qualified to engage in the practice of corrosion
control on buried or submerged underground metal piping systems and metal tanks. Corrosion
experts must be accredited or certified by NACE (National Association of Corrosion Engineers)
and licensed by the department under OAR chapter 340, division 160.

(14) “Decommission” means temporary or permanent closure, including temporary or
permanent removal from operation, filling in-place, 1e1n0val from the ground or change-in-
service to a nonregulated status.

(15) “Deferred” means an UST system that may be subject to state or federal regulation at
some point in the future

(16) “De minimis” means an insignificant amount of regulated substance (e.g., meets the
definition of “empty™) or is less than a reportable quantity as defined under CERCLA.

(17) “Department” means the Oregon Department of Environmental Quality. -

(18) “Dielectric material” means a material that does not conduct direct electrical current.
Dielectric coatings are used to electrically isolate an UST gystem from the surrounding soils.
Dielectric bushings are used to electrically isolate portions of an UST system (e.g., the tank from
underground piping). :

(19) “Dispenser” means a device that 1s used for the delivery of a regulated substance from
an UST (e.g., fuel from an UST to a motor vehicle). The term includes associated metering,
delivery mechanisms and other equipment contained inside a housing unit for the dispenser.

(20) “Distributor” means a person who is engaged in the business of selling regulated
substances to an owner or permittee of an UST.

(21) “Electrical equipment” means equipment that is locafed beneath the surface-ef-the
ground surface or otherwise covered by earthen materials and contains dielectric fluid that is
necessary for the operation of equipment such as transformers and buried electrical cable.

(22) “Emergency generator” means an engine that uses fuel (regulated substance) to produce
auxiliary electrical or mechanical energy for use in emergencies.

(23) “Empty” means that all materials have been removed using commonly employed
practices so that no more than one inch (2.5 centimeters) of residue or 0.3 percent by weight of

the total capacity of the tank remain in the UST system.
(24) “Excavation zone” means an area containing an UST system and backfill material

~ bounded by the ground surface, walls and floor of the pit and trenches into which the UST

system is placed at the time of installation.

(25) “Farm tank” means a tank located on a tract of land devoted to the production of crops
or raising animals, including fish and associated residences and improvements. A farm tank must
be located on the farm property. “Farm” includes fish hatcheries, rangeland and nurseries with
growing operations. : g

(26) “Fee” means a fixed charge or service charge

(27) “Field constructed tank” means an UST that is constructed at the location it will be

installed rather than factory-built.
(28) “Field penalty” means a civil penalty amount assessed in a field citation.

Attachment A -Page 2
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(29) “Flow-through process tank” means a tank that forms an integral part of a production
process through which there is a steady, variable, recurring or intermittent flow of materials
during the operation of the process. Flow-through process tanks do not include tanks used for the
storage of materials before their introduction into the production process or for the storage of
finished products or by-products from the production process.

(30) “Free product” means a regulated substance that is present as a nonaqueous phase liquid
(e.g., liguid not dissolved in water). :

(31) “Gathering lines” means any pipeline, equipment, facility or building used in the
transportation of oil or gas during oil or gas production or gathering operations.

(32) “General permir” means a permit issued for a category of UST activities (e.g., installing,
decomimissioning or operating an UST) in lieu of individual permits developed for each UST
facility.

(33) “Hazardous substance UST system” means an UST system that contains a hazardous
substance defined in section 101{(14) of CERCLA or any mixture of such substances and
petroleum and which is not a petroleum UST system (but not including any substance regulated
as a hazardous waste under Subtitle C of the SWDA). '

(34) “Heating 0il” means petroleum that is No. 1, No. 2, No. 4--light, No. 4——heavy, No. §5--
light, No. 5--heavy and No. 6 technical grades of fuel oil; other résidual fuel oils (including Navy
Special Fuel Oil and Bunker C); and other fuels when used as substitutes for one of these fuel
oils. Heating oil is typically used in the operation of heating equipment, boilers or furnaces;

(35) “Heating oil tank” means a tank used for storing heating oil for consumptive use on the
premises where stored (i.e., the tank is located on the same property where the stored heating oil
is used)..

(36) “Hydraulic lift tank” means a tank holding hydraulic fluid for a closed-loop mechanical -
systern that uses compressed air or hydraulic fluid to operate lifts, elevators and other similar
devices.

(37) “Install” or “installation” means the physical construction of an UST system, including,
but not limited to, activities such as excavating, backfilling, festing, placement of the tank,
underground piping, release detection devices, corrosion protection systems, spill and overfill
devices and any associated administrative activities- such as notificafions, record keeping and
record submissions. :

(38) “Interstitial” means the space between the primary and secondary containment systems
{i.e., the space between the inner and outer walls of a tank or pipe).

(39) “Investigation” means monitoring, surveying, testing, sampling, analyzing or’ other
information gathering techniques.

(40) “Leak” has the same meaning as “release”™ as defmed by OAR 340-150-0010(63).

(41) “Liguid traps” means sumps, well cellars and other traps used in association with oil and
gas production, gathering and extraction operations (including gas production plants), for the
purpose of collecting oil, water and other liquids. These liquid traps may temporarily collect
liquids for subsequent disposition or reinjection into a production or pipeline stream or may
collect and separate liquids from a gas stream. -

(42) “Maintenance” means the normal operational upkeep to prevent an UST system from
releasing a regulated substance or to ensure that a release is detected.

Attachment A - Page 3
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(43) “Modification” means to change an UST system currently in nse by the installation of

- new UST system components. This includes, but is not Iimited to, the addition of corrosion

protection to a previously lined tank, installation of new underground piping or replacement of
existing underground piping, changing the primary release detection method to one of the
methods listed in OAR 340-150-0450 through 340-150-0470 or adding secondary containment.
“Modification™ does not include those activities defined as “repair” or “replacement”.

(44) “Motor fuel” means petroleum or a pefroleum based substance that is motor gasoline,
aviation gasoline, No. 1 or No. 2 diesel fuel or any grade of gasohol and is typically used in the
operation of a motor engine.

(45) “Multichamber” or “multicompartment” means an UST that contalns two or more
chambers or compartments created by the presence of an interior wall so that two or more
regulated substances can bé stored at the same time within a single tank shell. Even if the same
regulated substance is stored in all chambers or compartments, the UST is a multichambered or
multicompartmented UST for the purpose of these rules.

(46) “Native soil” means the soil outside of the immediate boundaries of the p1t that was
originally excavated for the purpose of installing an UST.

(47) “OAR” means Oregon Administrative Rule. :

(48) “Operate” or “operation” means depositing a regulated substance into an UST, storing a
regulated substance in or dispensing a regulated substance from an UST and such other
activities, including, but not limited to, performing release detection, maintaining corrosion
protection, preventing spills and overfills, investigating and confirming suspected releases,
conducting maintenance, additions, meodifications, replacements and repairs of equipment,
maintaining a financial respon51b1]1ty mechanism and keeping and submitting records on the
UST and underground pipings’ performance.

(49) “Operational life” means the period beginning when installation of the UST system has
commenced until the time the UST system is permanently closed. -

(50)“ORS” means Oregon Revised Statute.

(51} “Owner” means a person who currently owns an UST or owned an UST during the
tank's operational life, including:

(a) In the case of an UST system in use on November g, 1984 or brought into use after that -
date, any person who owns an UST system used for storage, use or dispensing of regulated
substances; and :

(b) In the case of an UST system in use before November 8, 1984, but no longer in use on
that date, any person who owned such UST 1mmechate1y before the discontinuation of its use.

(52) “Permittee” means the owner or person designated by the owner, who is in control of or
has responsibility for daily UST system operation and maintenance, financial responsibility and
UST operator training requirements under a general permit pursuant to OAR 340-150-0160
through 340-150-0168.

(53) “Person” means an individual, trust, firm, joint stock company, eorporatlon partnership,
joint venture, consortium, association, state, municipality, commission, political subdivision of a
state or any interstate body, any commercial entity or the federal government or any agency of
the federal government. :

(54) “Pefroleurn” or “o0il” means gasoline, crude oil, fuel oil, diesel oil, lubrlcatmg oil, 011
sludge, oil refuse and crude oil fractions and refined petroleum fractions, including gasoline,
kerosene, heating oils, diesel fuels and any other petroleum-related product or waste or fraction
thereof that is liquid at a temperature of 60 degrees Fahrenheit and a pressure of 14.7 pounds per
square inch absclute. “Petrolenm” does not include any substance identified as a hazardous

waste under 40 CER Part 261,
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(55) “Petroleum UST system” means an UST system that contains petroleum or a mixture of
petroleum with de minimis quantities of other regulated substances. Such systems include those
containing motor fuels, jet fuels, distillate fuel oils, re51dual fuel oils, lubricants, petroleum

solvents and used oils.
(56) “Pipe” or “piping” means a hollow cylinder or tubular conduit that is constructed of

nonearthen materials.

(57) “Pipeline facilities” (including gathering lines) means new and existing pipe rights-of-
way and any associated equipment, facilities or buildings.

(58) “Probability of detection” means the likelihood, expressed as a percentage, that a test
method will correctly identify a release from an UST system.

(59) “Probability of false alarm” means the likelihood, expressed as a percentage, that a test
method will incorrectly identify an UST system as leaking when a release is not occurring.

{60) “Property owner” means the legal owner of the real property on which an UST is
located. _
(61) “Registration certificate” means a document issued by the department that authorizes a
person to install, operate or decommission an UST system under a general permit pursuant to
OAR 340-150-0160 through 340-150-0168.

(62) “Regulated substance” includes, but is not hrruted to:

(a) Any substance defined in section 101(14) of the Comprehensive Environmental

- Response, Compensation and Liability Act (CERCLA) of 1980 (but not including any substance

regulated as a hazardous waste under Subtitle C of the SWDA);

(b) Petroleum, including crude oil or any fraction thereof that is Yiquid at standard conditions
of temperature and pressure (60 degrees Fahrenheit and 14.7 pounds per square inch absolute);
and : ‘

(c) Petroleum based substances comprised of a complex blend of hydrocarbons derived from
crude oil theugh processes of separation, conversion, upgrading and finishing, such as motor
fuels, jet fuels, distillate fuel oils, residual fuel oils, lubricants, petroleum solvents and used oils.

(63) “Release” means the discharge, deposit, injection, dumping, spilling, emitting, leaking
or placing of a regulated substance from an UST into the air or into or on land or the waters of
the state, other than as authorized by a permit issued under state or federal law.

(64) “Release detection” or “leak detection” means determining whether a release of a
regulated substance has occurred from the UST systém into the environment, into the interstitial
space between the UST system and its secondary barrier or into a secondary containment unlt or
sump around the UST.

(65) “Repair” means to restore any portion of an UST system that has failed, but does not
include the activities defined by “modification” or “replacement”.

(66) “Replacement” means to effect a change in any part of an UST system by exchanging
one unit for a like or similar wvnif, but does not include activities defined as “repair” or

“modification”.
(67) “Residential tank” means a tank located on property used primarily for single family

- dwelling purposes.

(68) “Septic tank” means a watertight covered receptacle de51gned to receive OI Process,
through liquid separation or biclogical digestion, the sewage discharged from a building sewer.
The effluent from such receptacle is distributed for disposal through the soil and settled solids
and scum from the tank are pumped out periodically and hauled to a treatment facility.

(69) “Service provider” means a person licensed by the department to offer to perform or
perform UST services on USTSs regulated under OAR chapter 340, division 150.
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(70) “Storm water” or “wastewater collection systern” means piping, pumps, conduits and
any other equipment necessary to collect and transport the flow of surface water run off resulting
from precipitation or domestic, cornmercial or industrial wastewater to and from retention areas
or- any areas where treatment is designated to occur. The collection of storrn water and
wastewater does not include treatment except where incidental to conveyance.

(71) “Supervisor” means an individual licensed by the department to direct and oversee
specific UST services. :

(72) “Surface impoundment” means a natural topographic depression, human-made
excavation or diked area formed primarily of earthen materials (although it may be lined with
human-made materials) that is not an injection well.

(73) “Suspected release” has the same meaning as described in QAR 340-150-0500.

(74) “Tank” means a stationary device designed to contain an accumulation of regulated
substances and is constructed of nonearthen materials (e.g., concrete, steel, plastic) that provide
structural support.

(75) “Tank tightmess testing” means a method used to determine ].f an UST is leaking and is
used to supplement another release detection method (such as inventory control or manual tank-
gauglng) and 1o verify a suspected release when another method indicates a failure.

(76) “Temporary closure” means a halt in operation activities of an UST system for a limited
time where the UST system will be brought back into operation or permanently decommissioned

at some future date. For example, an UST may be temporarily closed due to corrective action

activities on site, abandonment by the owner and permittee, bankruptcy proceedings, failure to
mdintain a financial responsibility mechanism, sale in progress or for any other reason that a

. permittee may choose to stop operating the UST. The term applies to an UST system that meets

the definition of “temporary closure” whether or not the department has issued a registration
certificate for this activity to the owner and permittee.

(77) “Testing” means applying a method to determine the integrity or operauonal status of
any part of an UST system.

(78) “Third party evaluation” means an evaluation of a method or system including, but not
limited to, a release detection system or tank integrity assessment method that is conducted by an
independent organization. The evaluation mcludes-certification that the method evaluated will
operate as desigred and includes information about any limitations of the method. As used in this
definition, “independent™ means that the organization that conducted the evaluation may not be .
owned, controlled by or associated with any client, industry organization or any other institution
with a financial interest in the method or system evaluated.

(79) “Underground area” means an underground room, such as a basement, cellar, shaft or
vault that provides enough space for physical inspection of the exterior of the tank situated on or

above the surface of the floor.
(80} “Underground piping” means connected piping that is located beneath the susfaceofthe

- ground surface or otherwise covered by earthen materials.

(81) “Underground storage tank” or “UST” means any one or combination of tanks
(including connected underground pipes) that is used to contain an accumulation of regulated
substances and the volume of which (including the volume of connected underground pipes) is
10 percent or more beneath the surface—ofthe-ground surface or oz:fzerwme covered by earthen

materials.
(82) “UST facility” means the real property on which an UST is mstaﬂed or will be installed.

An UST facility encompasses all contiguous real property owned by the same property owner

that is associated with the operation of the UST system.
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(83) “UST services” includes without limitation, installation, decommissioning, modification,
testing (e.g., cathodic protection and tank tightness) and inspection of UST systems.

(84) “UST system”™ means an underground storage tank, underground piping, underground
ancillary equipment and containment system, if any.

(85) “UST system operator” means the individual designated by the owner and permittee as
having control of or responsibility for the operation of an UST system, including the on-site.
operation and maintenance of the system in a manner to ensure that the UST system is in
compliance with applicable state and federal regulations and industry standards.

(86) “Wastewater treatment tank”™ means a tank that is designed to receive and treat influent
wastewater through physical, chemical or biological methods.

[Publications: Publications referenced are available from the agency. ]

Stat. Auth.: ORS 466.706 - ORS 466.835, ORS 466.994 & ORS 466.995

Stats. Implemented: ORS 466.706, ORS 466.746

Hist.: DEQ 2-1988, f. 1-27-88, cert. ef. 2-1-88; DEQ 3-1989, f. & cert. ef. 3-10-89; DEQ 21-
1989(Temp), f. & cert. ef. 9-18-89; DEQ 10-1990, f. & cert. ef. 3-13-90; DEQ 20-1990, {. &
cert. ef. 6-7-90; DEQ 24-1998, f. & cert. ef. 11-2-98; DEQ 6-2003, f. & cert. ef. 2-14-03; DEQ |
6-2003, f. & cert. ef. 2-14-03; DEQ 6-2003, f. & cert. ef. 2-14-03 - -
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DEPARTMENT OF ENVIRONMENTAL QUALITY
STATEMENT OF NEED AND JUSTIFICATION
A Certificate and Order for Filing Temporary Administrative Rules accompanies this form.

Department of Environmental Quality, Land Quality Division OAR Chapter 340

Agency and Division

In the Matter of:
Statutory Authority:
Other Authority:
Statutes Implemented:

Need for the Temporary Rule:

Documents Relied Upon:

Justification of Temporary Rule:

Administrative Rules Chapter Number

UST Compliance Rules - OAR 340-150-0010
ORS 466.706 - 466.835, 466.994 & 466.995
Not applicable

ORS 466.706 & 466.746

On January 30, 2003, the Environmental Quality Commission
(Commission) heard an appeal of an enforcement case concerning a tank
that was placed on the ground surface and partially covered with soil and
pea gravel. The Commission upheld the Hearing Officer’s decision that
the definition of “underground storage tank” was ambiguous as to whether
the type of tank addressed in this case would be considered an
“underground storage tank” under the Department’s rules. The
Commission’s decision raised questions about the clarity of the definition
of “underground storage tank™ and about whether certain tanks partially
covered by “earthen” materials are “underground storage tanks” for
purposes of the Department’s rules. Revisions to OAR 340-150-0010 are
necessary to make Oregon regulations no less stringent than federal
regulations for underground storage tanks.

40 CFR 280.12; and
Federal Register Vol. 53, No. 185, Friday, September 23, 1988

The Commission finds that failure to adopt the temporary rule will result
in serious prejudice to the public interest because it will have the
following consequences:

¢ Some storage tanks would be unregulated as either an underground or
above-ground tank, potentially harming both human health and the
environment.

e If rule revisions are not made as quickly as possible, some tank owners
may install tanks that fall into this regulatory gap, increasing the risk
to human health and the environment until permanent rules can be
adopted.

» Oregon cannot submit an application for State Program Approval to
the Environmental Protection Agency as required by statute, since the
current definition of an UST is less stringent than the federal program.

Attachment B - Page 1
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tlousing Cost Impacts:

The Department has determined that this proposed rulemaking will have
no effect on the cost of development of a 6,000 square foot parcel and the
construction of a 1,200 square foot detached single family dwelling on that
parcel.

Mark Reeve, Chair
Environmental Quality Commission

Date Signed
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State of Oregon

Department of Environmental Quality Memorandum
Date: April 17, 2003

To: Environmental Quality Commission _

From: Stephanie Hallock, Director /K W

Subject: Agenda Item M, Actioﬁ Item: Pollution Control Bopds '

May 8-9 2003 EQC Meeting

Proposed Action The Department of Environmental Quality (DEQ, Department) requests that
the Environmental Quality Commission (EQC, Commission} adopt a bond
issuance resolution authorizing the DEQ and the State Treasurer to issue and
sell State of Oregon General Obligation Pollution Control Bonds, to be used
to provide State Match for the Clean Water State Revolving Fund (SRF).

Reason for EQC This General Obligation Bond would be a Pollution Control Bond, which
Action requires the Commission’s authorization for the Department to issue.

Under ORS 286.033, an agency must authorize issuance of bonds by
resolution of its governing body. Following Commission resolution, DEQ has
the authority to authorize both the issuance of Pollution Control Bonds and
the uses of Bond proceeds under ORS 468.195 to 468.260.

Background The Commission has previously authorized the issuance of Pollution Control
Bonds for the purpose of the state match to the Federal SRF capitalization
grant, DEQ sold SRF match bonds in 1993, 1994, 1995, 1997 and 2000.
Historically, the debt service on these bonds has been paid from the General
Fund.

The 2001 Legislature approved the sale of Lottery Bonds to provide the SRF
match for the 2001-03 biennium. The sale of Lottery Bonds would not require
EQC authorization. During the development of the Governor’s Balance
Budget for 2003-05, however, DEQ’s General Fund budget for bond debt
service was reduced by $2.083 million (from about $10.8 million to $8.7
million). Several actions are planned to offset this reduction. The key action
the Department is planning is to self-finance debt service from SRF loan
interest repayments.

DEQ desires to begin this self-financing mechanism using this upcoming
bond sale. To do so, the appropriate bonding mechanism is to forego the SRF
Lottery Bond sale and instead sell a General Obligation Bond with debt
service financed by SRF loan interest repayments. This General Obligation
Bond would be a Pollution Control Bond, which requires the Commission’s
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Page 2 of 2

Key Issue

EQC Action
Alternatives

Department
Recommendation

Attachments

authorization for the Department to issue.

The key issue is:

o Approval of this bond sale allows the Department to meet both its match
requirement for the 2003 federal SRF capitalization grant of $15 million
and the funding reduction included in the Governor’s Balanced Budget.

The Lottery Bonds could be sold as previously planned and be used for the
current SRF Match requirement. A different set of General Fund reductions
would then have to be substituted to manage the funding reduction included in
the Governor’s Balanced Budget. These alternate reductions would have a
wider impact on other elements of DEQ’s work, than simply upon the SRF
program.

The Department recommends that the Commission adopt the attached
Resolution authorizing the Department and the State Treasurer to issue and
sell not more than $3.1 million in original principal amount of State of
Oregon General Obligation Pollution Control Bonds to provide state match
funding for the Department’s Clean Water State Revolving Fund Program.

A. Form of Resolution

Approved:

Section: V/QZ C5:2

Division:

Prepared By: Jim Roys and Islay Robertson

Phone: (503) 229-6817
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RESOLUTION AUTHORIZING
AND REQUESTING ISSUANCE OF BONDS

Section 1. Findings. The Environmental Quality Commission of the State of Oregon finds:

A. The Department of Environmental Quality (the “Department”) may be empowered, by
resolution of the Environmental Quality Commission, to authorize and request the issuance of
general obligation pollution control bonds to fund the match for the Clean Water State Revolving
Fund program;

B. It is now desirable to authorize and request the issuance of general obligation pollution
control bonds for this purpose.

C. Oregon Revised Statutes, Section 286.031, provides that all bonds of the State of Oregon
shall be issued by the State Treasurer.

Section 2. Resolutions. The Environmental Quality Commission of the State of Oregon hereby
resolves:

A. The State Treasurer of the State of Oregon is hereby authorized and requested to issue
State of Oregon general obligation pollution control bonds ("Pollution Control Bonds") in
amounts that the State Treasurer determines, afier consultation with the Director of the
Department or the Director's designee, will be sufficient to provide funding for the purposes
described in Section 1.A of this resolution, and to pay costs associated with issuing the Pollution
Control Bonds. The Pollution Control Bonds may be issued in one or more series at any time
during the current biennium, mature, bear interest, be subject to redemption, and otherwise be
issued and sold upon the terms established by the State Treasurer after consultation with the
Director of the Department or the Director's designee.

B. The Department shall comply with all provisions of the Internal Revenue Code of 1986,
as amended (the "Code") that are required for interest on tax-exempt Pollution Control Bonds to
be excludable from gross income under the Code, and shall pay any rebates or penalties that may
be due to the United States under Section 148 of the Code in connection with the Pollution
Control Bonds. The Director of the Department or the Director's designee may, on behalf of the
Department, enter into covenants for the benefit of the owners of Pollution Control Bonds to
maintain the tax-exempt status of the Pollution Control Bonds.

Section 3. Other Action. The Director of the Department or the Director's designee may, on
behalf of the Department, execute any agreements or certificates, and take any other action the
Director or the Director's designee determines is desirable to issue and sell the Pollution Control
Bonds and to provide funding for the purposes described in this resolution.

C:\Documents and Settings\mo'mealLocal Settings\Tomporary Intemel Files\CLES22\vdralt
5.8.03 Bond Sale Resolutionl.doc
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Record of Attendance

Date of Meeting

May 8-9", 2003

L.ocation

Portland DEQ Headquarters
811 SW 6™ Avenue

Date Sent to Judy Simmons

5/13/03

Date Paid

o5 (30 03

Amount of Claim'

Mark Reevé |
610 SW Alder, Suite 803
Portland, OR §7205

$60

45 Y3 P17

Deirdre Malarkey
990 Lincoln St
Eugene, OR 97401 .

$60 |

Y5391 6

Tony Van Vliet
1530 NW 13th
Corva!!is, OR 97330

$60

4543813

Harvey Bennett
551 Towne St ‘
Grants Pass, OR 97527

$60.

oy 29 15

Approved

Date
5/13/03
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7

EGEIVE

MAY 14 2603

Accouniing Office
Dent. of Fnyvironmeantal Quality




