EQCMeeting1of1D0C20021212
Part 2 of 3 Agenda Item A only

OREGON
ENVIRONMENTAL QUALITY
COMMISSION MEETING

MATERIALS 12/12/2002

State of Oregon
Department of
Environmental

Quality

This file is digitized in eolor using Optical Character Recognition (OCR) in a standard PDF format.

Standard PDF Creates PDF files to be printed fo deskiop printers or digital copiers, published on a
CD, or sent to client as publishing proof. This set of options uses compression and downsampling to
keep the file size down. However, it also embeds subsets of all (allowed) fonts used in the file,
converts all colors to sRGB, and prints to a medium resolution. Window font subsets are not
embedded by default. PDF files created with this settings file can be opened in Acrobat and Reader

versions 6.0 and later.
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Oregon Environmental Quality Commission Meeting
December 12-13, 2002

Oregon Departruent of Environmental Quality (DEQ)
Headquarters Building, Room 3A
811 SW Sixth Avenue, Portland, Oregon

Thursday, December 12, 2002

Prior to the regular meeting, the Commission will hold an executive session beginning at 10:00 a.m., as
allowed by ORS 192.660(1)(i), to review and evaluate the employment-related performance of the

Director pursuant to the standards, criteria and policy directives adopted by the Commission in January
2002,

The regular Commission meeting will begin at 1:00 p.m. in DEQ Room 3A

A. Contested Case No. WPM/D-NWR-99-186 regarding Caleb Siaw, M.D.
The Commission will consider a contested case between DEQ and Dr. Caleb Siaw, in which Dr.
Siaw appealed a May 2002, proposed order assessing him a $317,700 civil penalty for violating a
Commission order. The Commission order required Dr, Siaw to design and construct a new on-
site sewage disposal system for a mobile home park he owned in Seaside, Oregon. The
Commission will hear arguments from both parties on the case.

B. Director’s Dialogue
Stephanie Hallock, DEQ Director, will discuss current events and issues involving the
Department and state with the Commigsion.

C. Action Item: Vote on new Commission Chair
Commissioners will discuss and vote on a new Commission Chair person to replace outgoing
Chair, Melinda Eden.

Joint meeting session with the

Oregon Economic and Community Development Commission
3:00 p.m., World Trade Center, Sky Bridge A & B, S.W. Second St., Portland Oregon

At approximately 3:00 p.m., the Environmental Quality Commission will join the Oregon Economic and
Community Development Commission for a joint meeting session at the World Trade Center, Sky Bridge
A&B, located at SW Second & Salmon Street in downtown Portland. The joint session will feature two
discussion topics:

» Maximizing financial support to communities in need of wastewater treatment system improvements
* Removing barriers to economic development in Oregon

Foliowing the meeting, Commissioners will hold a joint reception at the World Trade Center as an
opportunity for informal discussion and relationship building.
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Friday, December 13, 2002

At approximately 8:00 a.m., the Commission will hold an executive session to consult with counsel
concerning legal rights and duties regarding current and potential litigation against the Department.
Executive session is held pursuant to ORS 192.660(1)(h). Only representatives of the media may attend,
and media representatives may not report on any deliberations during the session.

The regular Commission meeting will begin at 8:30 a.m. in DEQ Room 3A

D. Approval of Minutes
The Commission will review, amend if necessary, and approve draft minutes of the October 3-4,
2002, Environmental Quality Commission meeting.

E. Action Item: Consideration of Pollution Control Facilities Tax Credit Requests
In 1967, the Oregon Legislature established the Pollution Control Facility Tax Credit Program to
help businesses meet environmental requirements. The program was later expanded to encourage
investment in technologies and processes that prevent, control or reduce significant amounts of
poliution. In 1999, nonpoint source pollution control facilities were made eligible for the
program. At this meeting, the Commission will consider tax credit applications for facilities that
control air and water pollution, recycle solid and hazardous waste, reclaim plastic products, and
control pollution from underground storage tanks.

F. Informational Item: Update on Status of Umatilla Chemical Agent Disposal Facility
Sue Oliver and Thomas Beam, DEQ Chemical Demilitarization Program staff, will update the
Commission on the Umatilla Chemical Agent Disposal Facility, including the status of trail
burns, an in-progress permit modification and a schedule for facility operation.

G. Public Comment Opportunity on Port Westward Energy Facilities Project and Proposed
Wastewater Discharge Permit
The Commission will invite public comment on the proposed wastewater discharge permit for the
Port Westward Energy Facilities Project. The proposed project includes construction of two
natural gas fired power plants and one ethanol production plant on land owned by the Port of St.
Helens adjacent to the Columbia River near Clatskanie. The Port has applied to DEQ for a
wastewater permit for the collection and discharge of treated wastewater to the Columbia River
from the new facilities. At a future meeting, DEQ will ask the Commission to make a
determination about the impact of this project on Columbia River water quality. DEQ is in the
process of soliciting public input on the proposed wastewater permit and other information that will
support the Commission’s determination.

H. *Rule Adoption: Total Maximum Daily Loads (TMDL) Rules
Since the early 1980s, DEQ has been establishing Total Maximum Daily Loads, or TMDLs, for
waterbodies that do not meet water quality standards. A TMDL identifies the maximum amount of
a pollutant a waterbody can receive and still meet water quality standards, and allocates portions of
that amount to pollutant sources or groups of sources. A TMDL also includes a Water Quality
Management Plan describing strategies that will achieve the targeted pollution inputs. TMDLs are
implemented through permits and through implementation plans adopted by federal, state, or local
governmental agencies with authority over contributing sources. At this meeting, Mike Llewelyn,
DEQ Water Quality Division Administrator, will present rules to adopt the process DEQ has been
using for the past few years to develop and implement TMDLs.
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M.

*Rule Adoption: Oil Spill Contingency Planning and Fees

In 2001, the Legislature changed requirements for the way in which large ships and other marine
vessels plan for how they would respond to oil spills. At this meeting, Dick Pedersen, DEQ Land
Quality Division Administrator, will propose rules to implement the legislative changes,
including new fees for regulated vessels and facilities to support DEQ’s Emergency Response
program. The proposed rules would confirm DEQ as the lead agency for responding to hazardous
chemical and oil spills, define “spill response zones” within the state’s navigable waters, specify
equipment requirements for those zones, and require spill contingency plans for all fuel pipelines
(current rules only require plans for pipelines that transfer oil over certain state waters).

*Rule Adoption: Enforcement Procedures and Civil Penalties for Ballast Water
Management, Oil Spill Planning, and Emergency Response to Hazardous Material Spills
Dick Pedersen, DEQ Land Quality Division Administrator, will propose rules that align state
enforcement procedures and penalties with recent rule changes in DEQ’s Emergency Response
program. The proposed rules include revised enforcement classifications for ballast water
management and planning requirements for oil and hazardous material spills.

Temporary Rule Adoption: Asbestos Requirements

Asbestos is a hazardous air pollutant and known carcinogen. To protect public health, DEQ
regulates disposal of asbestos-containing materials from demolition, construction, repair, and
maintenance of public and private buildings. DEQ’s asbestos rules, designed to prevent asbestos
fiber release and exposure, were medified in January 2002 to strengthen public health protection.
At this meeting, Andy Ginsburg, DEQ Air Quality Division Administrator, will propose a
temporary rule to provide relief from some relatively new asbestos requirements that have caused
implementation problems for some Oregon businesses. After adoption of the temporary rule,
DEQ plans to work with a stakeholder group on redefining those rule requirements to be easier to
use.

Informational Item: Response to Commission Request for Analysis of Mercury Reduction
Goals and Mixing Zones

In July 2002, the Commission requested information from DEQ on state mercury reduction goals
and the discharge of toxics in water quality mixing zones. At this meeting, Dick Pedersen, DEQ
Land Quality Division Administrator, and Mike Llewelyn, DEQ Water Quality Division
Administrator, will lead a two-part presentation of information and analysis on current and
potential state efforts to reduce mercury and other toxic substances.

Commissioners’ Reports

Adjourn

Environmental Quality Commission Meetings scheduled for 2003:
January 30-31, March 20-21, May 8-9, June 26-27, Aungust 14-15, October 9-10, December 4-5
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Agenda Notes

*Hearings have been held on Rule Adoption items and public comment periods have closed. In
accordance with ORS 183.335(13), no comments may be presented by any party to either the
Commission or Department on these items at any time during this meeting.

Copies of staff reports for individual agenda items are available by contacting Emma Snodgrass in
the Director's Office of the Department of Environmental Quality, 811 SW Sixth Avenue, Portland,
Oregon 97204, telephone 503-229-5990, toll-free 1-800-452-4011 extension 5990, or 503-229-6993
(TTY). Please specify the agenda item letter when requesting reports. If special physical, language or
other accommodations are needed for this meeting, please advise Emma Snodgrass as soon as
possible, but at least 48 hours in advance of the meeting.

Public Forum: The Commission will break the meeting at approximately 11:30 a.m. on Friday,
December 13, to provide members of the public an opportunity to speak to the Commission on
environmental issues not part of the agenda for this meeting. Individuals wishing to speak to the
Commission must sign a request form at the meeting and limit presentations to five minutes. The
Commission may discontinue public forum after a reasonable time if a large number of speakers
wish to appear. In accordance with ORS 183.335(13), no comments may be presented on Rule
Adoption items for which public comment periods have closed.

Note: Because of the uncertain length of time needed for each agenda item, the Commission may
hear any item at any time during the meeting. If a specific time is indicated for an agenda item, an
effort will be made to consider that item as close to that time as possible. However, scheduled times
may be modified if participants agree. Those wishing to hear discussion of an item should arrive at
the beginning of the meeting to avoid missing the item.
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Environmental Quality Commission Members

The Environmental Quality Commission is a five-member, all volunteer, citizen panel appointed by the
governor for four-year terms to serve as DEQ’s policy and rule-making board. Members are eligible for
reappointment but may not serve more than two consecutive terms.

Melinda S. Eden, Chair

Melinda Eden is an attorney, farm owner and former reporter for the Associated Press. Her education
includes a J.DD, from the University of Oregon and a certificate in Natural Resources from the University
of Oregon Law School. Chair Eden was appointed to the EQC in 1996 and reappointed for an additional
term in 2000. She became vice chair in 1998 and chair in 1999, Chair Eden currently resides in Milton—
Freewater,

Tony Van Vliet, Vice Chair

Tony Van Vliet received his B.S. and M.S. in Forest Production at Oregon State University. He has a
Ph.D. from Michigan State University in Wood Industry Management. Commissioner Van Vliet served
sixteen years as a member of the Public Lands Advisory Committee, has been a member of the
Workforce Quality Council, served sixteen years as a State Representative on the Legislative Joint Ways
and Means Committee, and served eighteen years on the Legislative Emergency Board. He currently
resides in Corvallis. Commissioner Van Vliet was appointed to the EQC in 1995 and reappointed for an
additional term in 1999, ‘

Mark Reeve, Commissioner

Mark Reeve 1s an attorney with Reeve & Kearns in Portland, He received his A B. at Harvard University
and his J.D. at the University of Washington. Commissioner Reeve was appointed to the EQC in 1997
and reappointed for an additional term in 2001. He serves as the Commission's representative to the
Oregon Watershed Enhancement Board, for which he is Co-Chair.

Harvey Bennett, Commissioner

Harvey Bennett is a retired educator. He has taught and administered at all levels of education,
concluding as president emeritus of Rogue Community College. Commissioner Bennett has a B.S., M.
Ed. and Ph.D. from the University of Oregon. Commissioner Bennett was appointed to the EQC in 1999
and he currently resides in Grants Pass,

Deirdre Malarkey, Commissioner

Deirdre Malarkey is a graduate of Reed College and has graduate degrees from the University of Oregon
in library science, Middle Eastern urban and arid land geography, and a Ph.D. in geography.
Commissioner Malarkey has served on the Water Resources Commission, the Governor's Watershed
Enhancement Board, and the Natural Heritage Advisory Board for the State Land Board. Commissioner
Malarkey was appointed to the EQC in 1999 and she currently resides in Eugene.

Stephanie Hallock, Director
Department of Environmental Quality
811 SW Sixth Avenue, Portland, OR 97204-1390
Telephone: (503) 229-5696  Toll Free in Oregon: (800) 452-4011
TTY: (503) 2296993  Fax: (503} 229-6124
E-mail: deq.info@deg.state.or.us
Mikell O’'Mealy, Assistant to the Commission
Telephone: (503) 229-5301
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION

OF THE STATE OF OREGON ‘ o i
In the Matter of ) Pho
) Final Contested
Caleb Siaw, M.D. ) Case Hearing Order
)
)
Petitioner ) No. WQ/D-NWR-99-186

On December 12, 2002, the Environmental Quality Commission considered the
appeal of Caleb Siaw, M.D. to the Amended Proposed Order issued by Hearing Officer
Ken L. Betterton on May 1, 2002 and incorporated herein as Attachment A. The
Commission considered the exceptions and brief submitted by the Petitioner and the
Response submitted on behalf of the Department of Environmental Quality. The
Commission also heard oral argument presented by Michael J. Kavanaugh on behalf of
the Petitioner and Jeff Bachman, Environmental Law Specialist on behalf of the
Department.

The Commission affirms the Hearing Order of the Hearing Officer in all respects
and incorporates by reference the Order herein as Attachment A.

2/
Dated this _CL day of January, 2003.

Hipha Lttt Nf//nfL

.Steph/anie Hallock, Director
Department of Environmental Quality
On behalf of the

Environmental Quality Commission

Notice of Appeal Rights

RIGHT TO JUDICIAL REVIEW: You have the right to appeal this Order to the Oregon
Court of Appeals pursuant to ORS 183.482. To appeal you must file a petition for
judicial review with the Court of Appeals within 60 days from the day this Order was
served on you. If this Order was personally delivered to you, the date of service is the
day you received the Order. If this Order was mailed to you, the date of service is the
day it was mailed, not the day you received it. If you do not file a petition for judicial
review within the 60-day time period, you will lose your right to appeal.

Attachment A
GENE2291




Ref No.: G60602 STATE OF OREGON Dec Mailed:  05/01/02

Case No: (02-GAP-00014 Before the Hearing Officer Panel Mailed by: DVL
Case Type: DEQ For the
DEPT OF ENVIRONMENTAL QUALITY
875 Union Strect NE

Salem, Oregon 97311

CALEB SIAW, MD DEPT OF ENVIRONMENTAL QUALITY
19075 SE FOSTER RD 811 SW 6TH AVE
BORING OR 97009 9653 PORTLAND OR 97204 1334
MICHAEL J. KAVANAUGH *JEFF BACHMAN
4930 SE WOODSTOCK BLVD DEQ
© 811 SW6TH AVE
PORTLAND OR 97206 6163 PORTLAND OR 97204 1334

The foliowing HEARING DECISION was served to the parties at their respective addresses.

s:ymerges\gap\template\gapdec.dot 7/24/00 (8)




STATE OF OREGON
BEFORE THE HEARING OFFICER PANEL
FOR THE ENVIRONMENTAL QUALITY COMMISSION

IN THE MATTER OF: )
) AMENDED PROPOSED ORDER
)
Caleb Siaw, M.D., )  Hearing Officer Panel Case No. G60602
) Agency Case No. WQ/D-NWR-99-186'
) CLATSOP COUNTY
Respondent. )
HISTORY OF THE CASE

The Department of Environmental Quality (DEQ) issued a Notice of Assessment of Civil
Penalty pursuant to ORS 468.126 through 468.140, ORS Chapter 183, and OAR Chapter 340,
Divisions 11 and 12, to respondent Caleb Siaw, M.D., on July 31, 2001. The notice alleges that
from or about September 15, 1999 respondent violated ORS 468.140(1)(c) and committed two
Class I violations by violating an order of the Environmental Quality Commission, by violating
Paragraph 15.B(1) of a Mutual Agreement and Order (MAQ), Case No. WQ/D-NWR-99-186
[sic], by failing to submit the information required to complete his application for a WPCF
permit (violation 1), and that respondent violated Paragraph 15.A(4) of MAO Case No. WQ/D-
NWR-69-212 [sic], by failing to submit holding tank pumping receipts for the previous month
(violation 2). The notice assessed a civil penalty in the amount of $373,580 for violation 1.

On or about August 8, 2001 respondent filed a written request for hearing and answer.
Respondent generally“denied the allegations in the notice, and asserted as affirmative defenses
- that he had negotiated with DEQ to have the tanks pumped in accordance with the Mutual '
Agreement and Order, that he ceased to use the offending area for sewage disposal, removed the
homes hooked up to the offending area and did not violate sewage disposal laws, and that on or
about April 8, 1999 respondent sold the property on contract, and no longer owned the property.

On January 15, 2002 respondent filed a Motion to Join Indispensable Party/Motion to
Postpone and Consolidate. Respondent sought to join A & D Trust, and/or Adrian and Danny
Malo [sic] , the owners of the property. Respondent cited OAR 137-003-0520° and ORCP 29* to

! The Notice of Assessment of Civil Penalty incorrectly names the case number as “WQ/D-NWR-99-168.” The
cotrect case number is “WQ/D-NWR-99-186.” The correction to the case number was made by mterlmeatlon at the
beginning of the hearing on January 17, 2002.-

“The July 31, 2001 notice incotrectly names the case number for the MAQ. The correct case number is “WQ/D-
NWR-98-212,” not “WQ/D-NWR-99-186" or “WQ/D-NWR-99-212.”

Proposed Ovder
DEQ (Siaw)
Page 1 of 20 _
G606028iaw-a




support his motion. The Oregon Rules of Civil Procedure (ORCP) do not apply to administrative
proceedings in Oregon.” OAR. 137-003-0520 addresses the filing of documents, motions,
pleadmgs and orders, and the deadline for filing such papers with the Hearing Officer Panel, not
joining other parties to contested case hearing. OAR 137-003-0005° does provide for the
participation in a hearing by other persons who have an interest in the outcome of an agency’s
contested case. That other person must file a petition with the agency at least 21 days prior to the
date set for the hearing. No such party filed a timely petition here, rather respondent filed a
motion to join another party. Moreover, motions must be filed at least seven calendar days
before the date set for the hearing (scheduled in this case for January 17, 2002). OAR 137-003-
0630.7 Respondent filed its motion two days before the hearing, and did not comply with the
rule. Respondent’s Motion to Join an Indispensable Party/Motion to Postpone and Consolidate
was denied.

A hearing was held in Portland, Oregon on January 17, 2002 before Ken L. Betterton,
administrative law judge. Jeff Bachman, environmental law specialist, represented DEQ.
Respondent appeared and was represented by Michael J. Kavanaugh, attorney at law. Anne Cox
and Les Carlough testified as witnesses for DEQ. Robert Sweeney, Adrian Malo and Caleb
Siaw, M.D., testified as witnesses for respondent.

A telephone conference hearing was held on February 13, 2002 to address additional
documents as exhibits for the record. Jeff Bachman represented DEQ at the telephone
conference hearing. Michael J. Kavanaugh represented respondent.

The parties filed their written closing arguments on March 1, 2002, at which time the
record closed.

* OAR 137-003-0520 provides, in part:
(1) Unless otherwise provided by these rules, any documents, correspondence, motions, pleadmgs rulings
and orders filed in the contested case shall be filed as follows:
% 3k %k ok
(b) With the Hearing Officer Panel or assigned hearing officer after the agency has referred the case to the

Panel and before the assigned hearing officer issues a proposed order,
T EE

* ORCP 29 provides for the “Joinder of Persons Needed for Just Adjudication.”

* ORCP 1 provides:
A Scope. These rules govern procedure and practice in all circuit courts of this state, * * *,

S OAR 137-003-0005 provides, in part:
(1) Persons who have an interest in the outcome of the agency’s contested case procceding or who
represent a public interest in such result may request to participate as parties or limited parties,
(2) A person requesting to participate as a party or limited party shall file a petition with the agency at least
21 calendar days before the date set for the hearing * * *, _

7 OAR 137-003-0630 provides, in part:
(1) Unless otherwise provided by statute or rule, all motions shall be filed in writing at least seven days
before the date of the hearing * * *.

Proposed Order
DEQ (Siaw)

Page 2 of 20
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A Proposed Order was mailed to the parties on April 5, 2002,

On April 17, 2002 DEQ filed a request for issuance of a revised or amended proposed

order pursuant to OAR 137-003-0655.% DEQ presented the following questions with its request:

“First, page 17 of the Order, in reference to the Department’s decision
to impose one daily civil penalty for each month in which a violation
occurred, states “Without statutory or administrative rule authority to
impose penalties for each month, DEQ cannot impose such penalties.’
Is it your decision that ORS 468.140 requires DEQ to assess a penalty
for only one day of violation or for every day of violation, but does not
confer discretion on the Department to assess penalties for an
intermediate number of days of violation?”

“Second, page 18 of the Proposed Order states ‘Because the
administrative rules provide for an enhanced penalty for a continuous
violation, it is more appropriate to address the continuous nature of the
violation in the penalty calculation, rather than impose a separate
penalty for each day of violation.” Is it your decision that, when a
violation spans more than one day, OAR 340-012-045(1)(c)(C) [sic]
requires that the penalty be based on a single day as aggravated by the
‘O’ factor, or is this a case-specific decision? Ifit is case specific, what
is your basis in fact and law that ‘it is more appropriate to address the
continuous nature of the violation in the penalty calculation. [sic.]”

DEQ’s questions raise the relationship between ORS 468.140° and the allegations DEQ
made in its Notice of Assessment of Civil Penalty and the proof of those allegations. ORS
468.140 mandates a civil penalty for eac_h day of violation. The Violation Section of the Notice

® DAR 137-003-0655 provides, in part:

(1) After issuance of the proposed order, if any, the hearing officer shall not hold further hearing or revise

or amend the proposed order except at the request of the agency.
# ok ok k¥

? ORS 468.140 provides, in part:

(1) In addition to any other penalty provided by law, any person who violates any of the following shall
incur a civil penalty for each day of violation in the amount prescribed by the schedule adopted under ORS
468.130.
LR
(¢) Any rule or standard or order of the Environmental Quality Commission adopted or issued pursuant to
ORS 448.305, 454.010 to 454.040, 454.205 to 454,255, 454.305 to 454.535, 454.605 to 454.755, ORS

chapter 467 and ORS chapter 468, 468A and 468B.

L O

(2) Each day of violation under subsection (1) of this section constitutes a separate offense,
% % % &

Proposed Order
DEQ (Siaw)
Page 3 of 20
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of Assessment of Civil Penalty states: “From or about September 15, 1999, Respondent violated
ORS 468.140(1)(c) by violating a Commission Order.” (Ex. B at 2.) In its penalty calculation,
Exhibit 1 to the Notice of Assessment of Civil Penalty, DEQ states: “Respondent has been in

* daily violation of the MAO since September 15, 1999, The Department elects to assess civil
penalty for each month in which a daily violation occurred.”™® (/d. at 6.)

Imposing a separate penalty for each day of violation for about 20 months would result in
a civil in the millions of dollars. DEQ correctly points out that such a penalty could be
unrealistic for the violation, the value of the real property in question, and would be
unenforceable as a practical matter.

The questions DEQ presented in its April 17 letter could have been easily resolved if
DEQ had alleged in its Notice of Assessment of Civil Penalty violations only for the specific
days on which it sought a civil penalty. Such an approach would have complied with the
language of ORS 468.140 which mandates a civil penalty for each day of violation, and given
DEQ the civil penalty outcome it desired (violations for about 20 days). The question is whether
DEQ can achieve the outcome it seeks of a civil penalty for a specific number of days, given the
allegations in its notice, its proof, and the statement in its civil penalty calculation that “[t]he
Department elects to assess civil penalty for each month in which a daily violation occurred.”

I conclude that DEQ can assess such a penalty. Although DEQ did not specify the day of
each month on which it sought a penalty, it did state that it elected a penalty for each month in
which a daily violation occurred. Essentially DEQ requested the same thing as seeking a civil
penalty for, for example, December 15, 1999, January 15, 2000, February 15, 2000, and so on,
until it specified the total number of days it wished to seek a penalty. Respondent was placed on
notice in the Notice of Assessment of Civil Penalty that DEQ sought a penalty for one day each
month from September 15, 1999. DEQ subsequently changed that request to lower the number
of days of civil pénalty to run from December 1999. Respondent has not been prejudiced by the
change because it lowers the potential penalty, as opposed to where DEQ might try to increase
the number of days of civil penalty from what it alleged in its notice.

The adjustment for the civil penalty for each day sought is made in the Civil Penalty
portion of the amended proposed order. )

Because of the change made in this decision as a result of the first question presented in
DEQ’s April 17 letter, DEQ’s second question becomes moot.

EVIDENTIARY RULING

Administrative Law Judge Exhibits A through E, respondent Exhibits 1 through 7 from
the hearing on January 17, 2002 and Exhibits 8 through 13 from the telephone hearing on

10 The Notice of Assessment of Civil Penalty assosses a penalty for each month from October 1999. DEQ’s closing
argument contends a penalty should be imposed for each month from December 1999.

Proposed Order
DEQ (Siaw)
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February 13, 2002, and DEQ Exhibits 100, 105 through 107, and 109 through 128 were admitted
into the record without objection. Respondent objected to DEQ Exhibits 101, 102, 103 104, and
-108 as not relevant. Those exhibits are relevant to DEQ’s allegations. Respondent’s objections
were overruled and the exhibits were admitted into the record. Respondent objected to Exhibit
129 as repetitive, and to Exhibit 130 as cumulative and contradictory.” Exhibits 129 and 130
met the standards for admissibility in ORS 183.450 and were admitted into the record.

ISSUES

(1) Did respondent violate ORS 468.140(1){(c) by violating an order of the Environmental
Quality Commission by failing to submit information required to complete his application for a
WPCF permit, and if so, what penalty should be imposed under OAR Chapter 340, Divisions 11
and 127

(2) Did respondent violate ORS 468.140(1)(c) by violating an order of the Environmental
Quality Commission by failing to submit holding tank pumping receipts for the previous month?

FINDINGS OF FACT

(1) Respondent Caleb Siaw purchased real property in his own name in Clatsop County,
Oregon, generally described as HCR. 63, Box 225, Seaside, Oregon, from Sama H. Banki by
warranty deed dated October 30, 1996, and recorded November 4, 1996 in Clatsop County land
records, (Ex. 9.) The property consists of several acres near the Necanicum River, outside
Seaside, Oregon, that had operated for many years as a mobile home and RV park (known as
Forest Lake Resort), including about 44 spaces for mobile homes and RVs, and a laundry. (Ex.
100.) The owner of the property typically has rented the spaces to tenants and collected the rents
for income. A space rents for about $200 per month.

(2) The resort operated for many years before April 1, 1995, when DEQ adopted OAR
340-071-0130, which requires a Water Pollution Control Facilities (WPCF) permit for any
system or combination of systems with a total sewage flow design capacity greater than 2,500
gallons per day. The average sewage flow for a single family residence is 250 gallons per day.
The resort used a collection of drain fields and septic tanks to dispose of sewage at the resort. -
Because the resort, as well as many other similar facilities, operated prior to the effective date of
OAR 340-071-0130, those existing sewage disposal systems were “grandfathered in,” without
the need to apply for and obtain a WPCF permit, so long as the sewage system was not expanded
or needed repairs. ' '

1 ORS 183.450 sets forth the standards for the admissibility of evidence in contested cases. ORS 183.450 states: In
contested cases: i
{1) Irrelevant, immaterial or unduly repetitious evidence shall be excluded * * *. All other evidence of a

type commonly relied upon by reasonably prudent persons in conduct of their serious affairs shall be
admissible, * * *, -

12 OAR 340-071-0130(16) provides, in part:
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(3) DEQ received complaints from tenants at Forest Park Resort as early as 1996 that the
sewage disposal system at the resort property did not function properly, causing raw sewage to
pond and spill onto-the ground surface near tenants’ residences. DEQ mailed notices of
noncompliance to Sama Banki in June and in August 1996. On December 17, 1997, DEQ
mailed a notice of noncompliance to respondent by certified mail, informing him of complaints
from tenants about sewage spilling onto the ground surface, about repeated violations of
environmental protection laws, and that he needed to apply for a WPCF permit no later than
January 1, 1998 and submit plans and specifications for a sewage treatment system by February
1,1998. (Ex. 101)

(4) On February 5, 1998, DEQ mailed respondent another notice of noncompliance by
certified mail, informing him that he still had not filed his application for a WPCF permit, and
that DEQ inspectors had visited the resort on several recent occasions and seen evidence of
continued sewage disposal system failures on the property. (Ex. 102.) Respondent submitted an
incomplete application for a WPCF permit to DEQ on February 17, 1998. DEQ returned the
application to respondent on March 13, 1998, with a letter explaining to him what he needed to
submit in order to make his application complete. (Ex. 103.) On March 24, 1998 DEQ mailed
respondent another notice of noncompliance by certified mail, reciting the prior notices of
noncompliance and the numerous complaints and sewage disposal law violations at the resort.
(Ex. 104.)

(5) Respondent submitted another application for a WPCF permit on March 31, 1998.
(Ex. 105.) DEQ notified respondent in writing on April 30, 1998 that his application was

{(a) Owners of existing systems meeting the system descriptions in (15)(a), (b), and (d) through (g) of this
rule are not required to apply for a WPCF permit until such time as a system repair, or alternation is

necessary;
EEX RS

OAR 340-071-0130(6) defines “alternation” as “expansion or change in location of the soil absorption facility or
any part thereof. Minor alternation is the replacement or re-location of a septic tank or other components of the
system other than the soil absorption facility.”

OAR 340-071-0130(115) defines “repair” to mean: ' '

“[i]nstallation of all portions of & system necessary to eliminate a public health hazard or pollutlon of public
waters created by a failing system, Major repair is defined as the replacement of the soil absorption
system. Minor repair is defined as the replacement of a septic tank, broken pipe, or any part of the on-site
sewage disposal system except the soil absorption system.”

OAR 340-071-0130(15} provides:
* QOperating Permit Requirements. The following systems shall be constructed and operated under a
renewable EPCF permit, issued pursuant to QAR 340-071-0162,
(a) Any system or combination of systems located on the same property or serving the same

facility with a total sewage flow design capacity greater than 2,500 gallons per day.
*hEEE
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incomplete because he failed to submit an approvable plan for the upgrade and repair of the
sewage disposal system, (Ex. 106.)

(6) Respondent and Richard Johnson, who was in the process of purchasing the resort
property from respondent, met with DEQ natural resource specialist Anne Cox on August 27,
1998 to discuss the resort and what needed to be done to bring the sewage disposal system into
compliance. DEQ outlined the various options for correcting the sewage disposal system and
confirmed the options in a letter to réspondent and to Johnson on September-1, 1998. (Ex. 107.)
No contract of sale or other document of conveyance from respondent to Johnson was recorded
in county deed records at that time. On July 30, 1998, Caleb Siaw, Trustee for Caleb Siaw, P.C.,
Trust, signed a memorandum of sale to sell the Forest Lake resort property Richard K. Johnson
and Joyce M. Johnson, husband and wife. (Ex. 13.) The Johnsons made a few payments on the
contract, then stopped, and let the property go back to respondent. The memorandum of sale was
recorded in Clatsop County land records on October 8, 1998. (/d.) On August 16, 2000, the
Johnsons signed a bargain and sale deed, deeding the property back to Caleb Siaw, P.C., Trust.
(Ex. 12.) That deed was recorded in the Clatsop County land records on August 25, 2000. (Id.)

(7) DEQ mailed another notice of noncompliance by certified mail to respondent on
September 21, 1998, again outlining the past notices of noncompliance of DEQ statutes and
administrative rules, and requesting that respondent submit a completed application for a WPCF
permit. (Ex. 108.) ‘

(8) During the late summer of 1998, DEQ referred environmental law violations at Forest
Lake Resort to the Clatsop County District Attorney for criminal prosecution. The Clatsop
County grand jury indicted respondent for water pollution in the first degree on September 10,
1998. Respondent entered a plea of no contest to water pollution in the second degree in Clatsop
County Circuit Court on January 22, 1999. The court sentenced respondent to probation, with
conditions, among others, that he pay a fine of $10,060 and “make a good faith effort to comply
with all DEQ requirements necessary to bring the property known generally as Forest Lake
Resort into compliance with DEQ rules and regulations regarding waste material.” (Ex. 110.)

(9) On December 9, 1998 DEQ received a copy of a rough drawing of a plan for a
sewage disposal treatment plant at Forest Lake Resort from Robert Sweeney, a consultant with
Environmental Management Systems, on respondent’s behalf, DEQ could not accept the plans
because they lacked a site evaluation.

(10) On December 15, 1998 DEQ issued and served respondent with a Notice of
Violation Department Order and Assessment of Civil Penalty, Case No. WQ/D-NWR-98-212,
alleging three violations of environmental laws and seeking, among other relief, civil penalties in
the amount of $6,291, and requiring respondent to submit to DEQ by the 15™ of each month the
temporary holding tank pumping records for the preceding month. (Ex. 109.) Respondent
requested a hearing on the notice, but did not appear at the hearing scheduled for July 8, 1999. A
default order was taken against respondent on August 25, 1999. (Ex. 130.) The order
established one Class I and two Class II violations. (/d.)
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(11) DEQ’s Anne Cox met with respondent and Sweeney on February 23, 1999, to
explain to them what respondent needed to do to bring the sewage disposal system at Forest Lake
Resort into compliance with the law. The February 23, 1999 meeting led to DEQ and respondent
entering into a Mutual Agreement and Order (MAO), Case No. WQ/D-NWR-98-212, signed by
respondent on May 10, 1999, and adopted as a Final Order by the Environmental Quality
Commission on May 20, 1999. (Ex. 114.) On page 1 of the MAO, respondent acknowledged
that he owned or operated Forest Lake Resort, although he wrote the words “former owner”
below his signature on the last page of the order. (/d. at 7.) Respondent wrote in some changes
on the MAOQ, and initialed those changes. (/d. at 1, 3, 5-6.) The signatory for DEQ did not
initia] the changes made by respondent when the signatory signed the MAO."

(12) The MAO did not resolve the Notice of Assessment of Civil Penalty and Department
Order in Case No. WQ/D-NWR-98-212, that DEQ issued to respondent on December 15, 1998,
(Id. at 2.) The MAO authorized respondent to construct and use holding tanks for temporary
sewage collection until such time as respondent could install a DEQ approved permanent sewage
disposal system with a WPCF permit. (/d. at 3-4.) The MAOQ ordered respondent in Paragraph
15.B(1) to complete a WPCF permit within 30 days of being notified by DEQ if DEQ
determined a WPCF permit was needed based on a soil evaluation. Respondent also had the
responsibility pursuant to the terms of the MAO to provide a groundwater study and a narrative
and conceptual plan for the upgrade. (/d. at 4.) Within 30 days of submitting a complete WPCF
permit application, respondent agreed to submit acceptable plans and specifications for a sewage
system to serve the entire facility. (/d. at 5.) The MAOQ ordered respondent in Paragraph
15.A(4) to submit the holding tank pump records by the 15 day of the month for the preceding
month. (Id. at 3-4,) Respondent acknowledged in the MAQO that he had actual notice of the
contents and requirements of the MAO, and that faiture to fulfill any of the provisions of the
MAO would constitute a violation of the MAO and subject himself to civil penalties. (/d. at 6.)

. (13) On June 7, 1999, DEQ mailed a letter to respondent reminding him that he needed to

get his temporary holding tanks approved by June 20, 1999, that he needed to submit his holding
tank pump records for May by June 15, and that he needed to complete an application for a
WPCF permit within 30 days of the signing of the MAO. (Ex. 115.)

(14) In August 1999, respondent provided DEQ with monthly pump receipts through
June 1999. On August 16, 1999 DEQ mailed respondent a notice of noncompliance and notice
of incomplete application for a WPCF permit. (Ex. 116.) DEQ noted in its August 16, 1999
notice that respondent had provided a soil evaluation report on July 22, 1999, nine weeks after
the parties had signed the MAO. (Id.)

~ (15) On November 12, 1999 DEQ mailed respondent a notice that his application was
incomplete, and that he still had not submitted a conceptual plan for the resort’s system upgrade
or a ground water report. (Ex. 117.) In the notice, DEQ reminded respondent that he was still

13 Because both parties did not initial the changes respondent wrote on the MAO, those changes have no legal effect.
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the only applicant on the application for the WPCF permit and that he still was the owner of
record for Forest Lake Resort, but that if he had transferred ownership of the property, he needed
to provide DEQ with proof of the transfer of ownership. (/d.)

(16) On March 10, 2000 DEQ mailed a notice of noncompliance to respondent,
informing him that although he still had not submitted the required upgrade plans, DEQ had gone
ahead and prepared a draft permit on review, to be followed by a period for public comment.
The notice went on to inform respondent that his failure to submit the plans previously requested
constituted a violation of the MAO, and that the violation had been referred for enforcement
action by DEQ. (Ex. 118.)

(17) DEQ issued a notice of noncompliance to respondent by certified mail on April 10,
2001, informing respondent that he was in violation of the MAO for not submitting a complete
application for a WPCF permit, and for not submitting the monthly pump receipts for the period
July 1999 through March 2001. (Ex. 119.) In a telephone conversation with DEQ’s Anne Cox
ot April 12, 2001, respondent stated that he no longer owned the Forest Lake Resort property.
DEQ checked the county land records and could find no record that the property had been
transferred out of respondent’s name as an individual.

(18) During the spring of 1999, respondent told other individuals, including individuals
with DEQ, that he was in the process of selling the Forest Lake Resort property. (Ex. 125.)
Adrian Malo attended several meetings between DEQ and respondent during 1999 regarding the
property, the WPCF permit, and the various sewage disposal problems on the property. Malo
owned farm property across the highway from respondent’s property. About May 1999, Malo
told DEQ personnel that he was in the process of purchasing the Forest Lake Resort property
from respondent, and that ownership transferred to him on May 1, 1999. (Ex. 126,) DEQ
personnel asked Malo to provide them with documentation showing the transfer of ownership,
but Malo never did so. :

(19) About April 12, 1999, respondent signed a real estate contract as “Caleb
Siaw/Trustee for Caleb Siaw, P.C. Trust ”” to sell the Forest Lake Resort property to “Danny Mal,
Trustee for A & D Trust.” (Ex. 1, 11 )'* The contract recited that possession of the property
would transfer to Mal on April 10, 1999. (Id.) The contract recited a purchase price for the
property and terms as follows:

“$900,000, with a $100,000 contract assignment paid on execution, and the $800,000
balance payable at $4,000 per month for 30 months at 6% interest, thereafter payable at
8% interest for the remainder of the contract, with the first payment due May 15, 1999,
and a like payment each month thereafter.”” (Id.) '

4 Exhibit 1, submitted by respondent at the January 17, 2002 hearing, and Exhibit 11, submitied at the February 13,
2002 telephone hearing, differ. Exhibit 1 consists only of the first two pages of the real estate contract, Exhibit 11,
also has the two Exhibits, “A and B,” attached to it. Moreover, some unknown person wrote information on the first
page of Exhibit 11 about “maps” and a “tax account” that does not appear on Exhibit 1,
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Respondent received his first payment on the contract in November 2000, followed by a few
sporadic later payments. An Exhibit B, “Stipulations to the Contract,” provided, among other

- clauses, that “seller agrees to pay and obtain DEQ approval on all septic systems within
described property.” (Ex. 11 at 4.) The contract required the seller: {w]hen the purchase price is
fully paid and upon request and upon surrender of this agreement, to deliver a good and
sufficient deed conveying the premises in fee simply unto the buyer.” (Ex. 1 at 2.)

(20) Danny Mal is the brother of Adrian Malo.”® Adrian Malo had no ownership interest
in A & D Trust, although he managed property for the trust. A & D Trust was set up for children
of the Mal/Malo families. Neither respondent, Adrian Malo nor Danny Mal provided DEQ with
a copy of the real estate contract of sale during the spring or summer of 1999. Respondent’s
wife provided a copy of the real estate contract, without the exhibits attached, to DEQ by fax in
December 1999, (Ex. 128.)'® No contract or memorandum of contract sale between respondent
or Caleb Siaw, P.C., Trust and Danny Mal, Trustee for A & D Trust was filed in Clatsop County
land records prior to December 2001,

(21) DEQ could have dealt with a purchaser of the Forest Lake Resort property on the
WPCF permit and installation of a new sewage disposal system, if DEQ had been provided with
documentary proof that respondent had actually sold the property to another party.

(22) Respondent had a stroke in November 1999. The stroke affected his memory and
caused other health problems that limited respondent’s ability to deal with the Forest Lake Resort
property. Respondent lived in Boring, Oregon, southeast of Portland, between 1997 and 2002,

(23) On August 7, 2000 Caleb Siaw, as grantor, executed a quitclaim deed to “Caleb
Siaw, Trustee for the Caleb Siaw, P.C. Trust, nunc pro tunc, July 1998.” (Ex. 10.) That deed
was recorded in Clatsop County land records on November 8, 2000. (/d.)

(24) Respondent spent between $18,000 and $20,000 to install temporary holding tanks
for sewage on the resort property. Respondent spent approximately $20,000 prior to May 1,
1999 to pump sewage from the property. Respondent purchased two mobile homes from tenants
and moved those homes from the property, thereby unhooking them from the existing sewage
disposal system. Respondent also unhooked an additional eight dwellings from the disposal
system, in an effort to try and relieve some of the problems with the existing system.

(25) Bob Sweeney submitted a report on December 14, 1999 to respondent estimating the
total cost of $247,000 to complete a sewage treatment facility on the Forest Lake Resort property
that would comply with the MAO and DEQ requirements. (Ex. 120.) The useful life of such a
sewage treatment system is about 20 years.

1° It is unclear why the two brothers speil their last names differently.

¥The copy of the real estate contract faxed by respondent’s wife consists of the first two pages only, and appear
identical to Exhibit 1,
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(26) In October 2000, DEQ’s Anne Cox received information that a local developer was
~ negotiating to purchase the Forest Lake Resort property from respondent, but that respondent
turned down the offer as too low.

(27) DEQ calculated the economic benefit (“EB”) portion of the civil penaity by using
the U.S. Environmental Protection Agency’s BEN computer model, that calculates the economic
benefit from the avoidance or delay gained by noncompliance. The BEN model uses a cost of
money factor (i.e., interest rate), a tax rate, and the useful life the treatment facility to calculate
the approximate dollar value of the economic benefit gained through noncompliance. DEQ
calculated the EB value as $191,700.

(28) Respondent did not submit any receipts for the pumping of the temporary holding
tanks for the resort property after the one submitted for the month of June 1999, submitted on
July 11, 1999.

CONCLUSIONS OF LAW

(1) Respondent violated ORS 468.140(1)(c) by violating an order of the Environmental
Quality Commission by failing to submit information required by DEQ to complete his
application for a WPCF permit. A civil penalty in the amount of $198,600 should be imposed
against respondent for this violation.

(2) Respondent violated 468.140(1)(c) by violating an order of the Environmental
Quality Commission by failing to submit holding tank pumping receipts for the previous month.

OPINION

DEQ alleges that respondent violated ORS 468.140(1)(¢) by violating an Mutual
Agreement and Order of the Environmental Quality Commission signed by respondent and DEQ
in May 1999, by failing to submit the information required to complete his application for a
WPCF permit, and by failing to submit holding tank pumping receipts for the previous month.
ORS 468.140 provides:

(1) In addition to any other penalty provided by law, any person who violates any of the
following shall incur a civil penalty for each day of violation in the amount prescribed by
the schedule adopted under ORS 468.130.
o ook sk sk
(c) Any rule or standard or order of the Environmental Quality Commission adopted or

issued pursuant to * * * ORS chapters 468, 468A and 468B.
kR K K

ORS 183.450(2) provides, in part, “The burden of presenting evidence to support a
position in a contested case rests on the proponent of the fact or position.” As set forth above,
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DEQ allege that respondents violated ORS 468.140(1)(c) by violating an order of the
Environmental Quality Commission by failing to submit the information required to complete his
- application for a WPCF permit, and by failing to submit holding tank pumping receipts. The
burden is on DEQ, as the state agency making the allegations, to prove the alleged violations.
Garton v. Real Estate Commissioner, 127 Or App 340, 342 (1994).

Respondent argues that he did not own the property during the time period relevant to the
violations, and hence, cannot be held liable for the civil penalty. DEQ brought the Notice of
Assessment of Civil Penalty against respondent as an individual. Respondent held legal title to
the real property in his own name starting in October 1996, when he purchased the property from
Sama Banki. A warranty deed conveying the property to respondent was recorded in Clatsop
County on November 4, 1999. Respondent Caleb Siaw, and Caleb Siaw, P.C., Trust, were and
are two different legal entities. Caleb Siaw, P.C., Trust did not hold title to the Forest Lake
Resort property in April 1999, when the purported sale occurred from Caleb Siaw, P.C., Trust to
Danny Mal, Trustee for A & D Trust, as reflected by the real estate contract in Exhibit 1. A legal
entity cannot convey title to or an interest in real estate that the entity does not own at the time of
the purported transfer. On August 7, 2000, Caleb Siaw, as grantor, executed a quitclaim deed to
“Caleb Siaw, Trustee for the Caleb Siaw, P.C., Trust, nunc pro tunc, July 1998.” That deed was
recorded in the Clatsop County land records on November 8, 2000. Respondent argues that this
quitclaim deed established ownership in the real property in Caleb Siaw, P.C., Trust retroactively
from August 2000 or November 2000 to July 1998, thereby giving Caleb Siaw, P.C., Trust title
that the trust could then convey retroactively to Danny Mal, Trustee for A & D Trust, in April
1999,

The term “nunc pro tunc” refers to the power of a court to amend records of its
judgments by correcting mistakes or supplying omissions in judgments, and to apply such
amendments retroactively by an entry nunc pro tunc. A nunc pro tunc order merely recites court
action previously taken, but not properly or adequately recorded. A nunc pro tunc order may not
be used to accomplish something which ought to have done but was not done. 17 Respondent
cites no authority, nor can the administrative law judge find any authority, for the proposition
than an individual or a person, as opposed to a court, can execute documents nunc pro tunc to
effectively transfer an interest in real property retroactively to an earlier date when the transferee
had no legal interest whatsoever in the property. Such a power would allow an enormous
opportunity for mischief. Caleb Siaw, P.C., Trust did not hold title to the property in April 1999
when the trust purportedly sold the property on contract to Danny Mal, Trustee for A & D Trust.

Moreover, the legal validity of the real estate contract for the purported sale from Caleb
Siaw, P.C. Trust to Danny Mal, Trustee for A & D Trust is questionable. The sale supposedly
took place in April 1999, yet the purchaser made no monthly payments on the contract until
November 2000, about 18 months later, The terms of the contract called for a monthly payment
of $4,000 at 6% interest for 30 months, then at 8% percent interest on a contract balance of
$800,000. At 6% interest the monthly payments would just pay the interest on an annual basis

" 46 Am Jur 2d , Judgments, section 156 et seq (1994),
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(6% x $800,000 = $48,000 a year interest = $4,000/month x 12 months = $48,000). At 8%
interest the monthly payments would fall substantially short of meeting the interest payments on
an annual basis (8% x $800,000 = $64,000 a year interest versus $4,000/month x 12 months =
$48,000 payments). In other words, the contract would never pay out. Respondent signed the
real estate contract in his name as an individual, not as trustee for his professional corporation,
Below his signature is the space for the notary public to acknowledge his signature. Danny Mal
signed his name as “trustee” in that space. Below Mal’s signature is a stamp for the notary
public, a Kristina Mae Long, Commission No. 056992, who did not sign in the space on the
instrument where the acknowledgment before the notary public should have been made.

A real estate contract to convey fee title to real property at a time more than 12 months
from the date of execution of the instrument must be acknowledged in the manner provided for
acknowledgmg deeds, and must be recorded by the conveyor within 15.days after the instrument
is executed.”® A real estate contract to séll the property to Danny Mal wasnot recorded before
December 2001. The real estate contract signed by respondent to sell the property from Caleb
Siaw, P.C., Trust to Mal as trustee, contains language that “seller agrees when the purchase price
is paid in full, to deliver a good and sufficient deed conveying the premises in fee simple to the
buyer.” (Ex. 1 at2.) The real estate contract needed to be acknowledged in the manner provided
for acknowledgement of deeds, in other words, before a notary public.'”” A county clerk shall not
record an instrument that conveys an interest in real property unless the mstrument contains the
original signature of the officer before whom the acknowledgement was made.* The real estate

®ORS 93.635 provides:

- (1) All instruments contractmg to convey fee title to any real property, at a time more than 12 months from
the date that the instrument is executed and the parties are bound, shall be acknowledged in the manner
provided for acknowledgment of deeds, by the conveyor of the title to be conveyed. Except for those
instruments listed in subsection (2) of this section, all such instruments, or a memorandum thereof, shall be
recorded by the conveyor not later than 15 days after the mstrument is executed and the parties are bound
thereby.
(2) The following mstruments contracting to convey fee title to any real property may be recorded as
provided in subsection (1) of this section, but that subsection does not require such recordation of:

(a) Earnest money or preliminary sales agreements;

{b) Options; or

(c) Rights of first refusal.

' ORS 93.410 provides, in part:
Except as otherwise provided by law, deeds executed within this state, * * * shall be signed by the grantor
and shall be acknowledged before any judge of the Supreme Court, circuit judge, county judge, justice of
the peace or notary public within the state.* * *,

2 ORS 93.804 provides, in part:
(1) ® * * [when any instroment presented for recording conveys an interest in real property and is required
by law to be acknowledged or proved, a county clerk shall not record the instrument unless the instrument
contains the original signature of the persons executing the instrument and the original signature of the

officer before whom the acknowledgement was made.
ok ok k%
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contract between Caleb Siaw, P.C., Trust and Danny Mal, Trustee for A & D Trust was not
properly acknowledged and could not have been recorded under Oregon law.

Moreover, respondent acted and conducted himself between 1999 and mid 2001 like he
owned and operated the property. Respondent spent money to make improvements to the
property and at Jeast address some of the sewage disposal problems. Respondent signed the
MAO on May 10, 1999 in his own name as an individual, not in a representative capacity as
trustee for a trust. Respondent acknowledged in the MAO that he owned or operated the
property. He acknowledge that the Environmental Quality Commission had the power to impose
a civil penalty against him for violations of Oregon law. Respondent also acknowledged in the
MAQ that the Environmental Quality Commission could issue a final order against him requiring
him to comply with the terms of the MAO. At no time during the spring or summer of 1999 did
respondent provide DEQ with any evidence that he had sold the property, that he no longer had
no legal interest in the property, or that he should no longer be bound by the terms of the MAO.
DEQ had the authority to substitute a new owner into the WPCF permit process, if DEQ had
received concrete evidence that a new owner had taken over the property. Neither respondent,
Adrian Malo nor Danny Mal provided DEQ with any such evidence during 1999 or 2000.
Further, even if the April 1999 contract of sale from Caleb Siaw, P.C., Trust to Danny Mal,
Trustee for A & D Trust could be viewed as a bona fide sale at the time from the trust to a
purchaser, respondent agreed in the stipulations in Exhibit B to the contract “to pay for and
obtain DEQ approval on all septic systems within the described property.” Finally, if respondent
had truly sold the property to Danny Mal in April 1999, why would respondent try to sell the
property to another buyer in October 2000?

As holder of legal title to the real property between 1998 and at least late 2001,
respondent was the owner of the property for purposes of the onsite sewage disposal rules in
OAR chapter 340, division 71, and the requirements in the MAO. OAR 340-071-0100(92)
defines “owner” to mean any person who alone, or jointly, or severally with others:

(a) Has legal title to any single lot, dwelling, dwelling unit, or commercial facility; or

(b) Has care, charge, or control of any real property as agent, executor, executrix,
administrator, administatrix, trustee, commercial lessee, or guardian of the estate of the
holder of legal title; or '

(c) is the contract purchaser of real property:

NOTE: Each such person as descried in subsections (b) and (c) of this section, thus
representing the legal title holder, is bound to comply with the provision of theses rules as
if he were the legal title holder.

DEQ proved that respondent had both legal title to the real property, as well as the care and
control of the property, and that he is legally bound by the terms of the MAO he signed.

For all the above reasons, DEQ is not prevented from enforcing the MAO against
respondent because of the purported sale of the property to Danny Mal, Trustee for A & D Trust
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in April 1999. Respondent failed to establish that he did not own the property during the
relevant time period, and that DEQ cannot enforce the MAO against him.

Paragraph 15.B(1) of the MAO required respondent to complete an application for a
WPCF permit within 30 days of when DEQ notified him that it determined a WPCF permit was
needed based on the soil evaluation. Respondent submitted a soil evaluation on July 22, 1999,
nine weeks after he signing the MAQ, and about five weeks after he should have submitted the
evaluation. DEQ determined that a WPCF permit was necessary. On November 12, 1999 DEQ
mailed a notice to respondent requesting him to submit a groundwater study and a conceptual
plan for the resort, information also required by the MAO. Respondent never submitted the
requested groundwater information, despite continued requests from DEQ on March 10, 2000
and April 10, 2001. Respondent violated Paragraph 15.B(1) of the MAO by not completing a
WPCF permit application as required.

Respondent argues in his answer that he resolved the existing sewage disposal problem at
the resort because he ceased to use offending areas for sewage disposal and removed some
homes hooked up to the offending area. However, the MAO did not provide for permanent
alternative ways to solve the problems at the resort. Respondent was not free to ignore terms of
the MAO which he signed. Although the MAO allowed respondent to install holding tanks,
those were temporary measures that did not relieve respondent from complying with the MAO to
install a permanent sewage disposal system for the entire resort property. Arguably respondent
solved some problems at the resort by removing some homes from the site and unhooking them
from the existing sewage disposal system. However, that did not solve the problems for other
sites and the overall system on the property. Terms of the MAO required respondent to complete
an application for a WPCF permit, if certain written conditions were met. DEQ determined that
those conditions were met. Respondent failed to comply with the terms of the MAO by not
completing the WPCF permit application as he agreed to do.

The MAO required respondent to submit, on a monthly basis, receipts for the pumping of
the temporary holding tanks on the resort property. Respondent did not submit any receipts after
submitting the receipt for the month of June 1999 on July 11, 1999, Respondent presented no
evidence as to why he did not submit the receipts that could have constituted a legitimate reason
not to submit them. Respondent violated ORS 468.140(1)(c) by violating the MAO by not
submitting the monthly pump receipts. A violation of an order of the Environmental Quality
Commission is a Class I violation. However, DEQ did not seek to impose a civil penalty for
violation 2 in the Notice of Assessment of Civil Penalty.

Civil Penalty

DEQ secks a civil penalty against respondent in the amount of $335,700 for violation 1.2
DEQ seeks no civil penalty for violation 2.

2! See DEQ’s closing argument submitted March 1, 2002, The Notice of Assessment of Civil Penalty sought a civil
penalty against respondent in the amount of $373,580. (Ex. B.)
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OAR 340-012-0045 sets forth the procedure and formula for calculating a civil penalty.
The formula for determining the amount of penalty of each violation is:

=[(0.1xBP)x (P+H+O+R+C]+EB

“BP” is the base penalty. A violation of a term or condition of a Environmental Quality
Commission Order for onsite sewage disposal is a Class I violation under OAR 340-012-
0060(1)(a).22 OAR 340-012-0045 addresses the magnitude for a violation.” If no selected
magnitude for a specific violation is stated, the magnitude is moderate, unless DEQ can make
specific findings. Here, DEQ made no specific findings for the magnitude of the violation. The
magnitude is moderate. A Class I, moderate magnitude violation carries a base penalty of $3,000
under OAR 340-012-0042,%

“P” is respondent’s 2pr1or significant action(s), and receives a value of 3 under to OAR
340-012-0045(1)(c)(A)iv)* and OAR 340-012-0030(1)* and (14).*" Respondents had two

Z20AR 340-012-0060 provides, in part:
Violations pertaining io On-Site Sewage Disposal shall be classified as follows:
(1) Class One:

{(a) Violation of a requirement or condition of a Commission or Department order;
* &k ok ok

* OAR 340-012-0045 provides, in part:
(1) When determining the amount of civil penalty * * * the Director shall * * *;
(a) Determine the class of a violation and the magnitude of each violation: -
(A) The class of a violation is determined by first consulting the selected magnitude categories in OAR

340-012-0090. In the absence of a selected magnitude, the magnitude shall be moderate unless:
FE4

2 OAR 340-012-0042 provides, in part:
* & ¥ [tThe amount of any civil penalty shall be determined through the use of the following matrices in
conjunction with the formula contained in OAR 340-012-0045:
{1)(a) $10,000 Matrix:
(A) Class It
ok kk

(i)Moderate--$3,000
XYY

(b) * * *, This matnx shall apply to the followmg

* &k Kk

(B) Any violation related to ORS 164.785 and water quality statutes, rules, permits or orders, violations by
a person having or needing a Water Pollution Control Facility Permit, v101at10ns of ORS Chapter 454 and

on-site sewage disposal rules by a person performing sewage disposal services;
*E ok E

BOAR 340-012-0045 provides for determining the amount of civil penalty. Subsection (1)(c)(A) states:
(A) “P” is whether the Respondent has any prior significant actions relating to statutes, rules, orders and
permits pertaining to environmental quality or pollution control. A violation is deemed to have become a
Prior Significant Action on the date of the issuance of the first Formal Enforcement Action in which it is
cited. * * % The values for “P” and the findings which support each are as follows:

Proposed Order
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prior significant actions, the Environmental Quality Commission Order in Case No. WQ/D-
NWR-98-212, issued August 25, 1999, and his criminal conviction for water pollution in the
second degree. The Order established one Class [ and two Class II violations, for a total of two
Class I equivalent violations. OAR 340-012-0030(1)." Respondent was convicted of water
pollution in the second degree under ORS 468.943. OAR 340-012-0045(1)(c)(A)(v) assigns a
value of 4 for a “P” factor if the prior significant actions consist of three Class I equivalent
violations. Because DEQ failed to cite respondent’s prior conviction as a prior significant action
in the Notice of Assessment of Civil Penalty, citing only the Environmental Quality Commission
Order instead, DEQ chooses to use 3 for the “P” factor because the prior actions cited in the
Notice consisted of two Class I equivalent violations.

“H” is the past history of respondent in taking all feasible steps or procedures necessary
to correct any prior significant action(s), and receives a value of 0 according to OAR 340-012-
0045(1)(c)(B)(ii)*® because respondent failed to correct the problems of the failing sewage
systems at the resort.

“0” is whether or not the violation was a single occurrence or was repeated or continuous
during the period of the violation, and receives a value of 0 according to OAR 340-012-
0045(1)(c)C)(1)*® because respondent has been assessed separate penalties for separate days of
the violation.

¥ &k ok

(iv) 3 if the prior significant actions are iwo Class One or equivalents;
#E ok ko

* QAR 340-012-0030 provides, in part:
Unless otherwise required by context, as used in thls D1v1310n
(1) “Class One Equivalent” or “Equivalent,” which is used only for the purposes of determining
the value of the “P” factor in the civil penalty formula, means two Class Two violations, one Class

Two and two Class Three violations, or three Class Three violations.,
Ry

T OAR 340-012-0030(14) provides:
{14) “Prior Significant Action” means any violation established either with or without adnnssmn of a
violation by payment of a civil penalty, or by a final order of the Comumnission or the Department, or by
judgment of a court.

B OAR 340-012-0045(1)(c)(B) provides * * * The values for “H” and the finding which supports each are as
follows: :
(i) -2 if respondent took all feasible steps to correct the majority of all prior significant actions;

(ii) 0 if there is no prior history or if there is insufficient information on which to base a finding.,

¥ OAR 340-012-0045(1)(c)(C) provides * * *, Thc values for “O” and the finding which supports each are as
follows:
(i} 0 if the violation existed for one day or less and did not recur on the same day, or if there is insufficient
information on which to base a finding;
(ii} 2 if the violation existed for more than one day or if the violation recurred on the same day.

Proposed Order
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“R” is whether the violation resulted from an unavoidable accident, or a negligent,
intentional or flagrant act by the respondent, and receives a value of 6 according to OAR 340-
012-0045(1)(c)(D)(iii)*® because respondent acted intentionally. “Intentional means conduct by
a person with a conscious objective to cause the result of the conduct.” OAR 340-012-0030(10).
DEQ alleges in its Notice of Assessment of Civil Penalty that respondent acted flagrantly.
“Flagrant means any documented violation where the Respondent had actual knowledge of the
law and had consciously set out to commit the violation.” OAR 340-012-0030(7). DEQ argues
that its notifications to respondent on June 7, November 12, 1999, March 10, 2000 and April 10,
2000, that he had violated the MAO and needed to cotrect the sewage disposal system at the
resort, support its contention that respondent acted flagrantly. However, respondent had a stroke
in November 1999. DEQ mailed at least two of those notices after respondent had his stroke.
The stroke affected respondent’s memory and physical ability to deal with major problems like
what existed at the resort property. Respondent lived southeast of Portland, many miles from the
resort property on the Oregon coast. “Flagrant” conduct contemplates that a respondent
knowingly sets out with the purpose of violating the law. Respondent’s conduct was more
consistent with that of a person who knew he had an obligation to correct the problem, became
overwhelmed by the magnitude of the problem, in part due to his health problems, and '
knowingly failed to follow through like he should. DEQ failed to prove that respondent
consciously set out to commit the violation. Respondent’s conduct was more consistent with
someone who acted intentionally. '

“C” is respondent’s cooperativeness in correcting the violation and receives a value of 2
according to OAR 340-012-0045(1)(c)(E)(iii)*' because respondent was uncooperative and failed
to correct the violation or minimize the effects of the violation. The violation continued for
many months. Respondent had ample opportunity to correct the problem, although it may have
been more difficult for him to do after he had his stroke.

“EB” is the approximate dollar sum of the economic benefit that the respondent gained
through noncompliance according to OAR 340-012-0045(1)(c)(F) and receives a value of
$191,700, based on the testimony DEQ presented at the hearing. Respondent argues that he

3 OAR 340-012-0045(1)(cXD) provides * * *, The valuos for “R” and the finding which supports each are as
follows: '

(i) 0 if an unavoidable accident, or if there is insufficient information to make a finding;

(ii) 2 if negligent;

(iii) 6 if intentional; or

(iv) 10 if flagrant.

*' OAR 340-012-0045(1)(c)(E) provides * * *. The values for “C” and the finding which supports each are as
follows: ' '
(i) -2 if Respondent was cooperative and took reasonable efforts to correct a violation, took reasonable
affirmative efforts to minimize the effects of the violation, or took extraordinary efforts to ensure the
violation would not be repeated;
(if) O if there is insufficient information to make a finding, or if the violation or the effects of the violation
could not be corrected;
(iii) 2 if Respondent was uncooperative and did not take reasonable efforts to correct the violation or
minimize the effects of the violation,
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spent money to pump tanks and perform other maintenance on the existing sewage disposal
system at the resort. Those expenditures were not made in compliance with the terms and
conditions of the MAO to install the total system for the resort consistent with a WPCF permit.
Only costs expended in connection with the system to satisfy the WPCF permit could have
reduced the EB calculation. The full EB value should be used in the penalty calculation.

The civil penalty is calculated as follows:

Penalty =BP +[(0.1 xBP)x (P+H+O+R +C)]+EB
= $3,000 + [(0.1 x $3,000) x 3+ 0+ 0 + 6 + 2)] + $191,700
= §$3,000 + ($300 x 11) + $191,700
= $3,000 + $3,300 + §191,700
= $6,300 per day x 20 separate days of violation (a day in each month from
December 1999 through Juty 2001) = $126,000 + $191,700
= $317,700

AMENDED PROPOSED ORDER
I propose that the Commission enter an order as follows:

(1) Find that respondent violated ORS 468.140(1)(c) by violating Paragraph 15.B(1) of
the Mutual Agreement and Order he signed in May 1999 by failing to submit the
information required to complete his WPCF permit, and i nnpose a civil penalty in the
amount of $317,700 for this violation; and

(2) Find that respondent violated ORS 468.140(1)(c) by violating Paragraph 15.A(4) of
the same Mutual Agreement and Order by failing to submit holding tank pump receipts
for the previous month, but impose no civil penalty for this violation because DEQ
requested none.

Dated this AL day of May, 2002. » /(> /)%Zé/

Ken L. Betterton
Administrative Law Judge
Hearing Officer Panel
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Appeal Procedures

If you are not satisfied with this decision, you have the right to have the decision reviewed by
the Oregon Environmental Quality Commission. To have the decision reviewed, you must file a
"Petition for Review" within 30 days of the date this order is served on you as provided in Oregon
Administrative Rule (OAR) 340-011-0132(1) and (2). The Petition for Review must be filed with:

Stephanie Hallock, Director
Department of Environmental Quality
811 SW Sixth Avenue

Portland, OR 97204.

Within 30 days of filing the Petition for Review, you must also file exceptions and a brief as
in provided in OAR 340-011-0132(3). If the petition, exceptions and brief are filed in a timely
manner, the Commission will set the matter for oral argument and notify you of the time and place of
the Commission's meeting. The requirements for filing a petition, exceptions and briefs are set out in
OAR 340-011-0132.

Unless you timely and appropriately file a Petition for Review as set forth above, this
Proposed Order becomes the Final Order of the Environmental Quality Commission 30 days from
the date of service on you of this Proposed Order. If you wish to appeal the Final Order, you have 60
days from the date the Proposed Order becomes the Final Order to file a petition for review with the
Oregon Court of Appeals. See ORS 183.400 et. seq.

STATE OF OREGON - HEARING OFFICER PANEL - EMPLOYMENT DEPARTMENT
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CERTIFICATE OF SERVICE

RE: In the matter of CALEB SIAW, MD
Reference No. G60602

I HEREBY CERTIFY that I have made service of copies of the foregoing Amended
Hearing Decision upon the following parties by causing them to be mailed in the United
States Post Office at Salem, Oregon, on 04/04/02 by United States Mail and Certified
Mail, a true, exact and full copy thereof, enclosed in an envelope with postage thereon
prepaid, addressed to:

VIA CERTIFIED MAIL & FIRST CLASS MAIL:

CALEB SIAW, MD
19075 SE FOSTER RD
BORING OR 97009 9653

MICHAEL J. KAVANAUGH
4930 SE WOODSTOCK BLVD
PORTLAND OR 97206 6163

DEPT OF ENVIRONMENTAL QUALITY
811 SW6TH AVE
PORTLAND OR 97204 1334

JEFF BACHMAN

DEQ

811 SW 6TH AVE
PORTLAND OR 97204 1334

@mM@o

Denise Lewis

Contested Case Coordinator
Hearing Officer Panel

(503) 947-1313 (voice)
(503) 947-1795 (fax)

s:\merges\gap\template\Certificate of Service.dot rev. 11/29/01




O Department of Environmental Quality
re gon 811 SW Sixth Avenue
_ Portland, OR 97204-1390

John A, Kitzhaber, M.D., Governor (503) 229-5696

TDD (503) 229-6993

December 10, 2002

Via Certified Mail

Michael J. Kavanaugh
4930 S.E. Woodstock Blvd.
Portland, OR 97206

Jeff Bachman

Department of Environmental Quality
811 SW Sixth Ave.

Portland, OR 97204-1334

RE: Case No. WQ/D-NWR-99-186

I discovered today that six exhibits were missing from the case record prepared for the
Commission on November 25, 2002, for the above referenced case. Enclosed are those exhibits
and an amended staff report for the case, which were overnight mailed to you and to the
Commission today.

If you have any questions, please contact me at (503) 229-5301 or (800) 452-4011 ex. 5301
within the state of Oregon.

Sinccrgly, -
et v {-l‘hﬁtLi‘;

Mikell O'Mealy | |
Assistant to the Commission
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Department of Environmental Quality
811 SW Sixth Avenue

Portland, OR 97204-1390

John A. Kitzhaber, M.D., Governor (503) 229.5696

TDD (503) 229-6993

December 2, 2002

Via Certified Mail

Michael J. Kavanaugh
4930 S.E. Woodstock Blvd.
Portland, OR 97206

Jeff Bachman

Department of Environmental Quality
811 SW Sixth Ave.

Portland, OR 97204-1334

RE: Case No. WQ/D-NWR-99-186

Enclosed is the meeting agenda and case record for the appeal in the above referenced case,
which is set for the regularly scheduled Environmental Quality Commission meeting on
Thursday, December 12, 2002. The matter will be heard in the regular course of the meeting. The
meeting will be held at the Department of Environmental Quality, Room 3A, 811 S.W. Sixth
Ave., Portland, Oregon.

The Commission will hear oral arguments from each party at the meeting. Each party will be
allowed five minutes for opening arguments, followed by five minutes of rebuttal and two
minutes for closing arguments.

If you have any questions or need special accommodations for the meeting, please contact e at
(503) 229-5301 or (800) 452-4011 ex. 5301 within the state of Oregon.

Smcerely,

L LL\J\ U’g{

Mikell O’ Mealy
Assistant to the Co
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‘ O}egon - Department of Environmental Quality

i 811 SW Sixth Avenue
]Dhﬂ Al Kitzhaber, M.D., Governor . Portland, OR 97204_1390

November 19, 2002 (503) 229-5696
TTY (503) 229-6993

Via Certified Mail

Michael J. Kavanaugh
4930 S.E. Woodstock Blvd.
Portland, OR 97206

Jetf Bachman

Department of Environmental Quality
811 SW Sixth Ave.

Portland, OR 97204-1334

RE: Case No. WQ/D-NWR-99-186

The appeal in the above referenced matter has been set for the regularly scheduled Environmental
Quality Commission meeting on Thursday, December 12, 2002. The matter will be heard in the
regular course of the meeting. The meeting will be held at the Department of Environmental
Quality, Room 3A, 811 S.W. Sixth Ave., Portland, Oregon. As soon as the meeting agenda and
case record are available, I will forward those to you.

The Commission will hear oral arguments from each party at the meeting. Each party will be
- allowed five minutes for opening arguments, followed by five minutes of rebuttal and two
minutes for closing arguments.

H you have any questions or need special accommodations for the meeting, please contact me at
(503) 229-5301 or (800) 452-4011 ex. 5301 within the state of Oregon.

Sincerely,

Jitll syl

Mikell O’ Mealy
Assistant to the Coyymission
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In the Matter of Dr. Caleb Siaw
2 ﬁ,;M_.., Case No. WQ/D-NWR-99-168

Notice of Noncompliance issted by Department of Environmental Quality to
Caleb Siaw, dated December 11, 1997.

Notice of Noncompliance issued by Department of Environmental Quality to
Caleb Siaw, date February 5, 1998.

Letter from Department of Environmental Quality to Caleb Siaw regarding Permit
Application No. 991481, dated March 13, 1998.

Notice of Noncompliance issued by Department of Environmental Quality to
Caleb Siaw, dated March 24, 1998.

Water Pollution Control Facilities Permit Applic:é?tibn received by the Department
of Environmental Quality from Caleb Siaw, March 31, 1998.

Letter from Department of Environmental Quality to Caleb Siaw regarding Permit
Application 991481, Incomplete Application, dated April 30, 1998.

Letter from Department of Environmental Quality to Caleb Siaw and Richard
Johnson regarding Permit Application 991481, Incomplete Application, dated
September 1, 1998. '

Notice of Noncompliance issued by Department of Environmental Quality to
Caleb Siaw, dated September 21, 1998.

Notice of Violation, Department Order, and Assessment of Civil Penalty issued
by Department of Environmental Quality to Caleb Siaw, December 15, 1998.

Judgment of Conviction and Sentence Order in State of Oregon vs. Caleb Siaw,

filed January 22, 1999,

Notice of Noﬁcompliance and Incomplete Application, issued by Department of

Environmental Quality to Caleb Siaw, February 2, 1999,

Notice of Noncompliance issued by Department of Environmental Quality to
Caleb Siaw, March 19, 1999.

Notice of Noncompliance issued by Department of Environmental Quality to
Caleb Siaw, April 29, 1999.

Mutual Agreement and Order (MAQO) No. WQ/D-NWR-98-212, In the Matter of
Caleb Siaw, executed May 20, 1999, and cover letter, dated May 21, 1999.
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S 117.  Letter from Department of Environmental Quality to Caleb Siaw regarding Permit
Application 991481, Incomplete Application, Conceptual Plans, November 12,
1999. :

£-118. Notice of Noncompliance issued by Department of Environmental Quality to
Caleb Siaw, March 10, 2000. '

¥ 119. Notice of Noncompliance issued by Department of Environmental Quality to
Caleb Siaw, April 10, 2001,

. 120. Cover Page, Proposal for Wastewater Treatment Facility for Forest Lake Resort
by Advanced Treatment Systems, Inc. (ATS), dated December 14, 1999, and fax
from ATS to Anne Cox regarding “Option “Little SBR”, undated.

W121. Letter sent by fax from Environmental Management Systems to Anne Cox
~ regarding Forest Lakes Resort — Sewage System, dated April 27, 2000.
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State of Oregon

Department of Environmental Quality Memorandum
Date: November 25, 2002
To: Environmental Quality Commission @
From: Stephanie Hallock, Director A i
Subject: Agenda Item A, Action Item: Appeal of Amended Proposed Order in the matter of
Caleb Siaw, M.D., Case No. WQ/D-NWR-OO- 186
December 12, 2002 EQC Meeting
Appeal to Dr. Caleb Siaw appealed the Amended Proposed Order (Attachment H) dated May
EQC 1, 2002, that assessed him a $317,700 civil penalty for repeatedly violating an
Environmental Quality Commission Order.
Background  On July 31, 2001, DEQ assessed Dr. Siaw a $373,580 civil penalty for multiple

violations of an EQC Order that required Dr. Siaw to design and construct a new
on-site sewage disposal system for a mobile home park he owned in Seaside, the
Forest Lake Resort. Dr. Siaw appealed the penalty and a contested case hearing
was held Januvary 17, 2002. At hearing, DEQ reduced the penalty assessment to
$335,700 based on new information concerning Dr. Siaw’s economic benefit.

On April 5, 2002, the Hearing Officer issued a Proposed Order assessing Dr. Siaw
a civil penalty of $198,600 (Attachment K). The reduction resulted chiefly from
the Hearing Officer’s decision that the Department did not have the statutory
authority to assess Dr. Siaw penalties on a monthly basis, but only on a daily basis.
On April 12, 2002, the Department formally requested, pursuant to Oregon
Administrative Rule 137-003-0655, that the Hearing Officer clarify his ruling. On
May 1, 2002, the Hearing Officer issued an Amended Proposed Order reversing his
prior decision regarding multiple penalties, and assessed Dr. Siaw a civil penalty of
$317,700. In his Amended decision, the Hearing Officer concluded that the
Department had not assessed penalties on a monthly basis, but instead had assessed
a single daily penalty for each month in which a violation occurred.

Findings of fact made by the Hearing Officer in his Amended Proposed Order are
summarized as follows:

Dr. Siaw purchased the Forest Lake Resort property in his own name on October
30, 1996. The property contained 44 mobile home and RV spaces, as well as a
laundry. The resort used a collection of drain fields and septic tanks to dispose of
sewage. As aresult of multiple incidents of raw sewage surfacing at the resort, the
Department notified Dr. Siaw in December 1997 that he needed to repair or replace
the failing sewage disposal systems and, as a consequence, obtain a Water




Agenda Item A: Appeal of Amended Proposed Order in the matter of Caleb Siaw, M.D,,
Case No. WQ/D-NWR-00-186, December 12, 2002 EQC Meeting
Page 2 of 8 :

Pollution Control Facilities (WPCF) Permit for the resort.

On February 17, 1998, Dr. Siaw filed an incomplete WPCEF permit application
with the Department. On several occasions in 1998, the Department sent Dr. Siaw
Notices of Noncompliance in response to incidents of surfacing sewage at the
resort and/or requesting that he complete his WPCEF application.

On June 30, 1998, Dr. Siaw, as Trustee for Caleb Siaw P.C. Trust, signed a
memorandum of sale to sell the resort to Richard K. Johnson and Joyce M.
Johnson, husband and wife. The Johnsons made a few payments on the contract
and then let the property go back to Dr. Siaw. On August 16, 1999, the Johnsons
signed a bargain and sale deed deeding the property back to Caleb Siaw P.C. Trust.

After gfreceiving a referral from DEQ, Dr. Siaw was prosecuted by the Clatsop
County District Attorney for criminal violations of state water quality law. On
January 22, 1999, Dr. Siaw pled no contest to a single count of Water Pollution in
the Second Degree, and was sentenced to two years probation and a $10,600 fine.
As a condition of his probation, Dr. Siaw was required to “make a good faith effort
to comply with all DEQ requirements necessary to bring the property known
generally as Forest Lake Resort into compliance with DEQ rules and regulations
regarding waste material.”

On May 10, 1999, Dr. Siaw signed a Mutual Agreement and Order (MAQ) that
was adopted as a Final Order by the Environmental Quality Commission on May
20, 1999. On page 1 of the MAQ, Dr. Siaw acknowledged that he owned or
operated Forest Lake Resort, although he wrote the words “former owner” below
his signature on the last page of the Order. Dr. Siaw hand wrote in several other
changes on the MAO and initialed those changes, but the changes were not
initialed by the signatory for the Commission.

The MAO authorized Dr. Siaw to use temporary sewage holding tanks until such
time as he could install a DEQ-approved sewage disposal system and obtain a
WPCF permit. The MAO ordered Dr. Siaw to complete a WPCF permit
application within 30 days of being notified by DEQ if DEQ determined that a soil
evaluation demonstrated that a WPCF permitted system was feasible for the park.
Dr. Siaw also had the obligation to complete a groundwater study and a narrative
and conceptual plan for the new system. Within 30 days of submitting a complete
WPCF permit application, Dr. Siaw agreed to submit acceptable plans and
specifications for a new system. Dr. Siaw acknowledged in the MAQO that he had
actual notice of the contents and requirements of the MAQO and that failure to fulfill




Agenda Item A: Appeal of Amended Proposed Order in the matter of Caleb Siaw, M.D.,
Case No. WQ/D-NWR-00-186, December 12, 2002 EQC Meeting
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any of the provistons of the MAQO would constitute a violation of the MAO and
subject him to civil penalties. On August 16, 1999; November 12, 1999; March
12, 2000; and April 10, 2001, DEQ mailed Dr. Siaw notices that he had violated
the MAO by failing to complete his WPCF application and requesting that he
submit the necessary information.

On April 12, 1999, Dr. Siaw signed a real estate contract as “Caleb Siaw/Trustee
for Caleb Siaw, P.C. Trust” to sell the resort to “Danny Mal, Trustee for A & D
Trust.” No contract or memorandum of contract sale between Dr. Siaw or Caleb
Siaw, P.C. Trust and Danny Mal, Trustee for A & D Trust, was filed in Clatsop
County land records prior to December 2001.

On August 7, 2000, Caleb Siaw, as grantor, executed a quitclaim deed to “Caleb
~Siaw, Trustee for Caleb Siaw, P.C. Trust, nunc pro tunc, July 1998.” That deed
was recorded in Clatsop County land records on November 8, 2000.

In his Conclusions of Law, the Hearing Officer found that the Dr. Siaw had
violated the MAQ by failing to submit information required by DEQ to complete
his application for a WPCF permit.

Dr. Siaw appealed the Hearing Officer’s Amended Proposed Order to the
Commission on May 29, 2001.

In his appeal to the Commission {Attachment G), Dr. Siaw took the following
exceptions to the Amended Proposed Order:

1. The Hearing Officer erred in finding that “DEQ proved that respondent had
both legal title to the real property, as well as the care and control of the
propetrty, and that he is legally bound by the terms of the MAO he signed.”

2. The Hearing Officer erred in finding that “[ T]he real estate contract between
Caleb Siaw P.C. Trust and Danny Mal, Trustee for the A & D Trust, was not
properly acknowledged and could not be recorded under Oregon law.”

3. The Hearing Officer erred in finding that as legal owner between 1998 and at
least late 2001, Dr. Siaw was owner of the property for the purposes of the
onsite sewage disposals rules in OAR Chapter 340, Division 71, and the
requirements in the MAO.

4. The Hearing Officer erred in finding that because both parties did not initial
Dr. Siaw’s handwritten changes to the MAQ, the changes had no legal effect.

5. The Hearing Officer erred in finding that DEQ was not estopped from
enforcing the MAQ after presenting an alternative to Dr. Siaw that Dr, Siaw
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relied on and complied with.

6. The Hearing Officer erred in finding that Dr. Siaw’s closure of eight mobile
home spaces in an effort to relieve some of the problems with the existing
sewage disposal system was a mere effort and not a solution.

7. The Hearing Officer erred in calculating the civil penalty.

In its reply brief (Attachment A), the Department supported the Hearing
Officer’s Amended Proposed Order.

EQC The Commission has the authority to hear this appeal under OAR 340-011-0132.
Authority

Alternatives The Commission may:
1. Asrequested by the Dr. Siaw, dismiss the penalty by adopting one or more of
Dr, Staw’s exceptions regarding his liability for compliance with the MAO.
2. Reduce the penalty by adopting one or more of Dr. Siaw’s exceptions to the
penalty calculation.
3. Asrequested by the Department, uphold the Hearing Officer’s Amended
Proposed Order.

In the Commission’s review of the proposed order, including the recommended
findings of fact and conclusions of law, the EQC may substitute its judgment for
that of the Hearing Officer except as noted below.! The proposed order was
issued under the new statutes and rules governing the Hearing Officer Panel Pilot
Project.2 Under these 1999 statutes, DEQ’s contested case hearings must be
conducted by a hearing officer appointed to the panel, and the EQC’s authority to
review and reverse the hearing officer’s decision is limited by the statutes and the
rules of the Department of Justice that implement the project. >

The most important limitations are as follows:

1. The Commission may not modify the form of the Hearing Officer’s Proposed
Order in any substantial manner without identifying and explaining the
modifications. *

2. The Commission may not modify a recommended finding of historical fact
unless it finds that the recommended finding is not supported by a

' OAR 340-011-0132,

? Oregon Laws 1999 Chapter 849.
*1d. at § 5(2); § 9(6).

YId at § 12(2).
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preponderance of the evidence. > Accordingly, the Commission may not
modify any historical fact unless it has reviewed the entire record or at least
all portions of the record that are relevant to the finding.

The Commission may not consider any new or additional evidence, but may
only remand the matter to the Hearing Officer to take the evidence. 6

The rules implementing the new statutes also have more specific provisions
addressing how Commissioners must declare and address any ex parte
communications and potential or actual conflicts of interest.”

In addition, there are a number of procedural provisions that have been
established by the Commission’s own rules. These include:

L.

2.

Attachments A,

om HO

g P

The Commission will not consider matters not raised before the hearing
officer unless it is necessary to prevent a manifest injustice. 8

The Commission will not remand a matter to the Hearing Officer to consider
new or additional facts unless the proponent of the new evidence has
properly filed a written motion explaining why evidence was not presented to
the hearing officer.”

Department’s Amended Brief in Reply to Petitioners Exceptions and Brief,
dated August 22, 2002,

Cover letter to Department’s Amended Brief, dated August 22, 2002.
Department’s Brief in Reply to Petitioners Exceptions and Brief, dated August
15, 2002.

Petitioner’s Bricf, dated July 15, 2002.

Letter from Stephanie Hallock, granting Petitioner an extension of the deadline
for filing his brief, dated June 27, 2002. '

Letter from Mikell O’Mealy, dated June 3, 2002.

Petitioner’s Petition for Review of the Amended Proposed Order, dated May
29, 2002.

Hearing Officer’s Amended Hearing Decision and Proposed Order for
Assessment of Civil Penalty, dated May 1, 2002.

Petitioner’s Petition for Review of the Proposed Order, dated April 23, 2002.
Letter from Jeff Bachman, DEQ, to Hearing Officer requesting clarification of

S Id. at § 12(3). A historical fact is a determination that an event did or did not occur or that a circumstance or status
did or did not exist either before or at the time of the hearing.

61d. at § 8; OAR 137-003-0655(4).

T OAR 137-003-0655(5); 137-003-0660.

* OAR 340-01 1-132(3)(a).

* Id. at (4).
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two rulings in Proposed Order, dated April 15, 2002.
Hearing Officer’s Hearing Decision and Proposed Order, dated April 5, 2002.
Department’s Hearing Memorandum, dated March 1, 2002.

. Dr. Siaw’s Closing Argument, dated February 28, 2002.

Hearing Exhibits

Hearing Officer Exhibits

A. Notice of Contested Case Rights and Responsibilities.

B. Notice of Assessment of Civil Penalty, dated July 31, 2001.

C. Answer and Request for Hearing, dated August 8, 2001.

D. Notice of Hearing, dated November 13, 2001.

E. Cover Letter to Notice of Assessment of Civil Penalty, dated July 31, 2001.

Department Exhibits
100. Diagram of Forest Lake Resort.

101. Notice of Noncompliance issued by Department of Environmental
Quality to Caleb Siaw, dated December 11, 1997.

102. Notice of Noncompliance issued by Department of Environmental
Quality to Caleb Siaw, dated February 5, 1998.

103. Letter from Department of Environmental Quality to Caleb Siaw
regarding Permit Application No. 991481, dated March 13, 1998.

104. Notice of Noncompliance issued by Department of Environmental
Quality to Caleb Siaw, dated March 24, 1998.

105. Water Pollution Control Facilities Permit Application received by the
Department of Environmental Quality from Caleb Siaw, received
March 31, 1998.

106. Letter from Department of Environmental Quality to Caleb Siaw
regarding Permit Application 991481, Incomplete Application, dated
April 30, 1998.

107. Letter from Department of Environmental Quality to Caleb Siaw and
Richard Johnson regarding Permit Application 991481, Incomplete
Application, dated September 1, 1998.

108. Notice of Noncompliance issued by Department of Environmental

Quality to Caleb Siaw, dated September 21, 1998.

109. Notice of Violation, Department Order, and Assessment of Civil
Penalty issued by Department of Envitonmental Quality to Caleb Siaw,
December 15, 1998,

110. Judgment of Conviction and Sentence Order in State of Oregon vs.
Caleb Siaw, filed January 22, 1999,

111. Notice of Noncompliance and Incomplete Application, issued by
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112.

113.

114.

115.

116.

117.

118.

119.

120.

121.

122.

123

124,

125.

126.

127.

Department of Environmental Quality to Caleb Siaw, February 2, 1999.
Notice of Noncompliance issued by Department of Environmental
Quality to Caleb Siaw, March 19, 1999.

Notice of Noncompliance issued by Department of Environmental
Quality to Caleb Siaw, April 29, 1999,

Mutual Agreement and Order (MAQO) No. WQ/D-NWR-98-212, In
the Matter of Caleb Siaw, executed May 20, 1999, and cover letter,
dated May 21, 1999.

Letter from Department of Environmental Quality to Caleb Siaw
regarding Permit Application 991481, Compliance with MAQ, dated
June 7, 1999,

Notice of Noncompliance and Incomplete Application, issued by
Department of Environmental Quality to Caleb Staw, August 16,
1999.

Letter from Department of Environmental Quality to Caleb Siaw
regarding Permit Application 991481, Incomplete Application,
Conceptual Plans, November 12, 1999.

Notice of Noncompliance issued by Department of Environmental
Quality to Caleb Siaw, March 10, 2000, ‘

Notice of Noncompliance issued by Department of Environmental
Quality to Caleb Siaw, April 10, 2001.

Cover Page, Proposal for Wastewater Treatment Facility for Forest
Lake Resort by Advanced Treatment Systems, Inc. (ATS), dated
December 14, 1999, and fax from ATS to Anne Cox regarding
“Option “Little SBR”, undated.

Letter sent by fax from Environmental Management Systems to Anne
Cox regarding Forest Lakes Resort — Sewage System, dated April 27,
2000.

Economic benefit analysis for Caleb Siaw, dated January 17, 2002.
Electronic Mail from Anne Cox, Subject: “Caleb Siaw Talks About a
Different Buyer”, dated October 15, 1999,

Electronic mail from Anne Cox, Subject: “Caleb Siaw is selling
Forest Lake Resort,” dated April 2, 1999.

Electronic mail string from Dewey Darold, Subject: “Forest Lake
Resort Inspection,” dated April 26, 1999,

Electronic mail string from Dewey Darold, Subject: “Forest Lake

RV Park,” dated May 3, 1999,

Electronic mail from Anne Cox, Subject: “Meeting with Mr. Malo,
new buyer, Forest Lake Resort,” dated May 10, 1999.

128-1. Facsimile from Brenda Siaw to Charlie Herdener, DEQ
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Enforcement, dated December 13, 1999.

129. Electronic mail from Anne Cox, Subject: “Siaw to sell Forest Lake
Resort ... to Malo?,” QOctober 24, 2000.

130. Hearing Decision, Case No. WQ/D-NWR-98-212, In the Matter of
Caleb Siaw.

Dr. Siaw’s Exhibits

Real Estate Contract, dated April 12, 1999,

Letter from Anne Cox to Adrian Malo, dated October 8, 1999,

Letter from Robert Sweeney to Dr. Caleb Siaw, dated October 11, 1999,
Memo, signed by Adrian Malo, dated January 10, 2002.

Judgment, Forest Lake Resort By and Through A & D Trust vs. Peggy
Allen, dated December 6, 2001.

6. Holding Tank Pumping Contract, undated.

7. Owner’s Sale and Earnest Money Agreement, undated.

Sk W=

0. Caleb Siaw’s Pre-Hearing Memorandum, dated January 16, 2002.
P. Caleb Siaw’s Motion to Join Indispensable Party and Motion to Postpone and
Consolidate, dated January 12, 2002.

Documents OAR Chapter 340, Division 11, ORS Chapter 468
Available
Upon Request

Report Prepared By: ' Mikell O’Mealy
Assistant to the Commission
Phone: (503) 229-5301
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION
OF THE STATE OF OREGON
IN THE MATTER OF: Case No. G60602

Caleb Siaw, M.D., AMENDED RESPONSE OF OREGON

' DEPARTMENT OF ENVIRONMENTAL
Petitioner, QUALITY TO PETITIONER’S BRIEF AND
EXCEPTIONS AND BRIEF TO THE RULINGS
AND PROPOSED ORDER OF HEARINGS
OFFICER

This Response is offered in opposition to Petitioner’s Brief appealing the Hearing
Officers Amended Proposed Order (Proposed Order) in Case No. WQ/D-NWR-99-186, issued
May 1, 2002, to Caleb Siaw, M.D., by the Department of Environmental Quality (the

Department).
INTRODUCTION

Petitioner, Dr. Caleb Siaw, appeals a Hearing Officer’s Proposed Order assessing Dr.
Siaw a $317,700 civil penalty for violating a Mutual Agreement and Order (MAO) he entered
into with the Department of Environmental Quality (the Department) on May 20, 1999. The
MAO required Dr. Siaw to obtain a Water Pollution Control Facilities Permit (WPCF) and
construct a new on-site sewage disposal system for the Forest Lake Resort mobile home park

(the park) near Seaside, Oregon.

Dr. Caleb Siaw acquired the park in 1997. During 1997, after Dr. Siaw purchased the
patk, and in early 1998, the Department documented that one or more of the on-site sewage
disposal systems at the park were failing and required repair or alteration. As a result of the
failures, Dr. Staw was required, pursuant to Oregon Administrative Rule (OAR) 340-071-
0130(16)(a) and 15(a), to obtain a Water Control Pollution Facility (WPCF) permit that would
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cover all of the on-site sewage disposal systems at the park.! Dr. Siaw has never obtained the

required permit.

From late December 1997 through September 1998, the Departmeﬁt issued Dr. Siaw four
separate Notices of Noncompliance (NONSs) each citing multiple violations of on-site sewage
disposal regulations.? On January 22, 1999, Dr. Siaw pled no contest to a criminal charge of
water pollution in the second degree stemming from an incident where sewage from the park .
discharged to the Necanicum River. The Court’s Order of Conviction and Sentence stated that as
a condition of his probation, Dr. Siaw was required “to make a good faith effort to comply with
all DEQ requirements necessary to bring the property known generally as Forest Lake Resort

nto compliance with DEQ rules and regulations regarding waste material.”

In order to specifically identify for Dr. Siaw the tasks necessary to bring the park into
compliance, and establish an enforceable schedule for completing those tasks, the Department
negotiated and entered into the MAO with Dr. Siaw on May 20, 1999. The MAOQO is a Final
Order of the Environmental Quality Commission. Paragraph 15(B)(1) of the MAO required Dr.
Siaw to “complete a WPCF permit application within 30 days of being notified by DEQ if DEQ
determines a WPCF permit is needed based on the soil evaluation.” On November 12, 1999, the
Department sent Dr. Siaw a letter indicating that, based on a proposal submitted by Dr. Siaw’s

consultant, Robert Sweeney, a WPCF permit was feasible for the park. The letter further

“instructed Dr. Siaw to submit additional information in order to complete his WPCF application.

Specifically, the letter requested the groundwater information described in, and required by,

" OAR 340-071-0160(16)(a) states that “owners of existing systems meeting the system descriptions in (15)(a), (b},
and (d) through (g) are not required to apply for a WPCF permit until such time as a system repair or dlteration is
necessary. ” (Empahsis added). “Alteration” and “Repair” are defined in OAR 340-071-0100(6) and (115),
respectively, and clearly encompass the work necessary to stop the surfacing of sewage at the park. Dr. Siaw was
required to put all the systems at the park under one permit pursuant to QAR 340-071-130(15)(z), which states that
an operating permit (WPCF) is required for “any system or combination of systems located on the same property or
serving the same facility with a total sewage flow design capacity greater than 2,500 gallons per day.” DEQ
Environmental Specialist Amme Cox testified that the average sewage flow for a single family residence is 250
gallons per day and that the park has spaces for 44 mobile homes and a laundry facility.

% Hearing Exhibits 101, 102, 104, and 108.
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Paragraph 15(B)(1)(a)(i) of the MAO. Despite further requests from the Department, Dr. Siaw
never submitted the groundwater data necessary to complete his permit application and comply

with the MAO.

On July 31, 2001, the Department assessed Dr. Siaw a civil penalty for failing to comply
with the MAQ. Dr. Siaw appealed, and, after hearing, the Hearing Officer issued an Amended
Proposed Order assessing Dr. Siaw a $317,700 civil penalty. Dr. Siaw then appealed the

Hearing Officer’s Proposed Order.

Dr. Siaw’s exceptions to the Proposed Order can be boiled down to two primary
arguments: 1) that he did not own Forest Lake Resort at the time he entered into the MAO and
therefore has no obligation to comply with the terms of the MAQ, and 2} the Department is
estopped from compelling Dr. Siaw’s compliance with the MAO because a staff member
allegedly told Dr. Siaw’s consultant, Mr. Sweeney, that Dr. Siaw could achieve compliance with

on-site sewagé disposal regulations through measures other than those specified in the MAQO.
DISCUSSION

L. Petitioner’s Exceptions A.1 and 3: Ownership of the Property

Exceptions A.1 and A.3 both relate to whether the hearings officer was correct in
determining that Dr. Siaw was the "owner" of the park for purposes of the violations cited. Dr.
Siaw seeks refuge in an April 1999 real estate contract between the Caleb Siaw P.C., Trust and
the A & D Trust, which he claims rendered him a nonowner as of April 1999,

As is readily apparent, the real estate issues at the park are a mess. Fortunately, it is not
necessary to untangle the various real estate transactions to resolve this issue. Dr. Siaw has
already waived his right to challenge the Mutual Agreement and Order (MAO). When he
executed the MAQ, he expressly acknowledged the authority of the Environmental Quality
Commission to 1ssue an abatement order that addressed future violations. (Ex. 114, 9 13). He

also waived his right to a contested case on the future violations addressed in the MAO. (Ex.
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114,94 17.) By arguing that the contract with the A&D Trust rendered him a nonowner, he is
really arguing that he is not liable for the violations resolved by the MAQO. Again, he has waived
that argument. |

Nonetheless, Dr. Siaw did and still does retain legal title to the property. The contract
upon which Dr. Siaw relies was unperformed, or executory, when the MAO was signed. It is
still unperformed. Dr. Siaw will retain legal title to the property until the purchase price is paid
in full. See e.g., Bedortha v. Sunridge Land Co., Inc., 312 Or 307, 311 (1991); Ochs v. Albin,
137 Or App 213, 220 (1995). The cases cited in Dr. Siaw's brief state as much (i.e. the buyer
has equitable title, the owner retains legal title).”

As the holder of legal title, Dr. Siaw has at all relevant times been the "owner" of the
property for purposes of the on-site sewage disposal rules in OAR 340, Division 71. Pursuant to
OAR 340-071-0100(92), the "owner" includes "any person who, alone or jointly, or severally
with others:

"(a) Has legal title to any single lot, dwelling unit, or commercial facility; or

(b) Has care, charge, or control of any real property * * *; or
(c) Is the contract purchaser of the real property.
NOTE: Each such person as described in subsections (b) and (c) of this section, thus

| representing the legal title holder, is bound to comply with these rules as if he were the

legal title holder." (Emphasis added.)

Although a contract purchaser is bound to comply with the on-site sewage disposal rules
to the same extent as the holder of legal title, the holder of legal title is not relieved of his
obligations under Division 71 merely by entering into the contract. Thus, even taking Dr. Siaw's
assertions about the April 1999 contract as true, Dr. Siaw is still liable as an "owner" under

Division 71.

? Counsel for petitioner argues that "Caleb Siaw was not the ‘owner' of the property” based on cases interpreting
ORS 88.110. (Pet. Brief at 8-9). Here, however, we are not interpreting ORS 88,110, but rather OAR Chapter 340,
Division 71,
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Regardless of whether Dr. Siaw owned the property when the MAQO was executed,
however, there is no question that Dr. Siaw owned the property when the violations occurred.
Even if one could evade his or her responsibilities under Division 71 by the simple expedient of
signing a contract (a proposition the Department rejects), the MAQ resolved the violations
occurring after September 1998, including the ongoing violations that would continue to occur
until the tasks in the MAO were accomplished. Dr. Siaw does not dispute that he owned the
property until at least April 1999,

Dr. Siaw's undisputed status as the holder of legal title should resolve the question of
"ownership" for purposes of Division 71. For that reason, it would ordinarily be unnecessary to
delve into the real estate issues. But this case illustrates precisely why DEQ employs the type of
liability framework found in Division 71.

Take first the contract with the Johnsons. Although it was entered into in July 1998, the
Johnsons had abandoned the contract, and the property, by November 1998, Dr, Siaw asserts
that this failed contract prevented him from owning the property after July 1998. (Pet. Brief at
7). Tt did not, hoWever, prevent him from acting as the owner in his dealings with DEQ or
prospective purchasers throughout 1999, In fact, he entered the A & D contract in April 1999--
by which point he now claims that he did not own the property. |

This is the contract that serves as Dr. Siaw's primary defense. The hearings officer
correctly noted that this contract was invalid from the outset because, among other things, the

purported seller was not Dr. Siaw, but rather Caleb Siaw, P.C. Trust, which did not actually own

the property.® (Proposed Order at 12). Dr. Siaw does not challenge this conclusion.’

* As the Hearings Officer noted, "Respondent Caleb Siaw and Caleb Siaw, P.C. Trust were and are two different
legal entities. Caleb Siaw, P.C., Trust did not hold title to the Forest Lake Resort Property in April 1999 when the
purported sale occurred. ... A legal entity cannot convey title to or an interest in real estate that the entity does not
own at the time of the purported transfer.” (Proposed Order at 12.) '

* Instead, Dr. Siaw relies on his August 2000 effort to convey the property from himsel to the trust, retroactive to
1998. The hearings officer concluded that this effort was ineffective to rectify the issue. (Proposed Order at 12.)
Dr. Siaw does not challenge this conclusion either.
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1 Moreover, even if the April 1999 contract had been valid when executed (which DEQ

2 denies), its continued validity is questionable, The purchaser made no monthly payments until
3 November 2000, eighteen months after the contract was executed. The purchaser was clearly in
4 default (and had been for well over a year). Dr. Siaw apparently opted to ignore his remédies

5 against his defaulting purchaser (e.g. forfeiture, foreclosure) to avoid retaking the property. At

6 the same time, he presented himself as the owner of the property by continuing to market the

7 property to another buyer (in October 2000) and by failing to re.c‘ord the contract with A & D

8  Trust until January 10, 2002 (midway through this contested case proceeding).’®

9 In addition, Dr. Siaw committed to make the required improvements to the system in the

10 very same contract he now claims prevents him from performing the MAO. Stipulation B to the
11 April 1999 contract expressly provides that "Seller agrees to pay for and obtain DEQ approval
12 on all septic systems within the described property.” (Ex. 11.) Having represented to his

13 purchaser that he would in fact do the required work, he cannot reasonably argue that he was not
14 in control of nor had a right to improve the sewer system on the property.’

15 In sum, Dr. Siaw seeks to avoid obligations under both Division 71 and the MAO using a
16  invalid contract (1) that he and his purchaser both ignored throughout 1999 and much of 2000,
17  (2) that he failed to record (i.e. apprise the public of) until 2002, aﬁd (3) in which he had

18  expressly assumed the obligations he now seeks to avoid. On these facts, the hearings officer

19 correctly determined 'that Dr. Siaw was the owner of the property during the relevanf period.

20 JIR Petitioner’s Exception A.2 (Improper Acknowledgment of Contract)

21 Dr. Siaw takes issue with the hearings officer's determination that the April 1999 contract
22 was not properly acknowledged and should not have been recorded under Oregon law.

23

24 ° As the Hearings Officer correctly noted, neither Dr. Siaw nor his purported purchaser(s) delivered any concrete
evidence that a new owner had taken over the property thronghout this period. (Proposed Order at 14.)

25’ Inaddition, the MAQ itself included a force majeure provision by which the time for performance would be
extended if Dr. Siaw demonstrated that an event beyond his reagonable control cansed or might cause a delay or

26  deviation in the work. (MAO 916.) There is no indication that the necessary work was impeded by the purchaser
or any other event outside of Dr. Siaw's control.
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(Proposed Order at 13-14.) The hearings officer was, however, right on this point.® The fact that
a Clatsop County clerk recorded the improperly acknowledged contract does not correct tﬁat
deficiency.

With that said, this issue is irrelevant. The hearings officer based his determination
regarding ownership of the property on several factors. Even Dr. Siaw refers to this
determination as merely bolstering the hearings officer’s decision regarding ownership. (Pet.
Briefat 9.) For the many reasons outlined in Section I, above, the hearings officer properly
recognized Dr, Siaw as the owner of the property for purposes of on-site sewage obligations.

III.  Petitioner’s Exceptions B and F (Effect of Revisions to the MAO) |

Before returning the MAO to DEQ, Dr. Siaw inserted the words "former owner" under
his signature. (Ex. 114.) Dr. Siaw now arlgues that his hand-written amendment to the MAO
constituted a counter-offer that was accepted by DEQ when DEQ signed the amended form. He
then takes an extraordinary leap to argue that DEQ's mere execution of the altered agreement
"establishes that Caleb Siaw is a 'former owner." (Pet Brief at 10.) Under this theory, if Dr.
Siaw had signed the MAO as the "Mayor of Portland” or "President of the United States," DEQ's
signing would make him so. That is obviously not the case.

As an initial matter, Dr. Siaw's revision did not create a counter-offer. It might have been
viewed as a counter-offer, if it went to a material term. The addition of a new condition by the
offeree in response to an offer would render the response a counter-offer. See e.g. D'Angelo v.
Schulitz, 110 Or App 445, 450, 823 P2d 997 (1992). Here, however, Dr. Siaw did not revise the
MAO in a manner that affected either his obligations or those of DEQ. He did not change, add

to, or modify any of its essential or material terms (i.e. compliance schedule and conditions).”

® The real estate contract was not properly acknowledged. The contract shows an unexecuted notary block,
Moreover, the unexecuted notary block purports to acknowledge the signature of the buyer. The contract should
have been acknowledged by the seller. (See ORS 93.410, 93.635, 93.804).

® Moreover, in paragraph 1, the MAQ identifies Caleb Siaw as the owner of the mobile home park. Dr. Siaw did not
revise this recital.
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The principles of contract law are not, however, irrelevant here. Regardless of whether
one characterizes the sequence of events as Dr. Siaw accepting DEQ's initial "offer" or DEQ
accepting Dr. Siaw's "counter-offer," the outcome is the same. The parties had a signed
agreement. The.MAO itgelf is clear. Among other things, Dr. Siaw expfessly agreed to a
compliance schedule and set of conditions. Dr. Siaw's failure to comply, as agreed in the MAQO,
is the subject of this enforcement matter. In his appeal, Dr. Siaw neither claims to have complied
with the MAO nor claims that its material terms were modified in a way that made compliance
unnecessary.

In short, exceptions B and F fail. Exception B challenges the hearings officer's
observation that the revision needed to be initialed by both parties to be effective. (Proposed
Order at 8, fn 13). It is, however, irrelevant whether this statement was right or wrong. Whether
characterized as an offer or counter-offer, the outcome is the same. Exception F goes to the
hearings officer's finding that Dr. Siaw violated ORS 468.140(1)(c) by violating paragraph
15.B.(1) of the MAO. (Proposed Order at 19.)'° Regardless of whether Dr. Siaw's revisions are
characterized as a "counter-offer” or not, his argument does nothing to undermine the validity of
the subject "contract.”

IV.  Petitioner’s Exception C (Estoppel)

Dr. Siaw argues that DEQ should be estopped (prevented) from using his failure to get a
WPCF permit as a basis for this enforcement action. To establish estoppel against a state
agency, Dr. Siaw must not only establish that DEQ has taken inconsistent positions, but also (1)
that he relied on the agency's earlier position and (2) that his reliance was reasénable. Dept. of
T ranspbrtation v. Hewett Professional Group, 321 Or 118, 126, 895 P2d 755 (1995); State ex rel
SOSCF v. Dennis, 173 Or App 604, 611, 25 P3d 341 (2001). DEQ disagrees with Dr. Siaw's

' Pr. Siaw does not challenge the hearings officer's finding that Dr. Siaw violated ORS 468.140(1)(c) by violating
paragraph 15.A.(4) of the MAO. (Proposed Order at 19.) Paragraph 15.B.(1) is effective and enforceable for the
same reason and to the same extent as paragraph 15.A(4).
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characterization of the October 6, 1999 meeting. The EQC need not, however, resolve that
disagreement because Dr. Siaw's estoppel argument fails for other reasons, as well.

In his brief to the Commission, Dr. Siaw recites the elements of estoppel, but he neither
alleges nor establishes that he reiie;i on the suminary of the October 6, 1999 meeting or that his
reliance was reasonable. Dr. Siaw in fact never even claimed such reliance until he filed his
Exceptions and Brief pursuant to his appeal of the hearing officer’s Amended Proposed Order.
Dr. Siaw did not raise estoppel as a defense in his Answer to the Notice of Assessment of Civil
Penalty or in his pre- and post-hearing memoranda, probably because, on this record, Dr. Siaw
could not possibly esfablish such reliance, The correspondence from DEQ to Dr. Siaw between
the October 1999 meeting and commencement of this action made clear that a WPCF permit was
required.

For example, on November 12, 1999, Anne Cox of DEQ advised Dr. Siaw in writing of

deficiencies in the conceptual plans submitted for the system upgrade. (Ex. 117.} She reminded

- Dr. Siaw that the WPCF permit could not be issued until the plans were approved. Her letter

closed by directing Dr. Siaw to call her if he had any questions regarding the WPCF permit
application.”’ In March 2000, DEQ delivered Dr. Siaw a draft WPCF permit for his review and
comment, together with a Notice of Noncompliance (NON) citing him for failure to submit the
required plans. (Ex. 118.) The NON stated that action on the draft WPCF permit would be
suspended until the plans were received. In April 2001, DEQ delivered another NON citing Dr.
Siaw for violation of the MAQO and directing Dr. Siaw to, among other things, complete his
WPCF permit application by submitting the required plans.”” (Ex. 119.)

This enforcement action was not commenced until July 31, 2001, almost two years after

the meeting in question. Regardless of any misunderstanding created by his consultant's October

"' Dr. Staw and his consultant had already been copied on Ms. Cox's written follow-up to the October 6, 1999
meeting. (Ex. 2.) Inher letter, Ms, Cox made clear that Dr. Siaw was still bound by the terms of the MAO, which
required that he apply for a WPCF permit. The letter, to Adrian Malo, clearly reflects that someone needed to have
a permit for the system.

"> Dr. Siaw's consultant was also copied on both the March 2000 and April 2001 NONs,

Page 9 - AMENDED RESPONSE OF OREGON DEPARTMENT OF ENVIRONMENTAL

QUALITY TO PETITIONER’S EXCEPTIONS AND BRIEF

LAP/1an/GENC7353 Department of Justice
1162 Court Street NE
Salern, OR 97301-4096

(503) 378-4409




Bt I & ~ N O B o

10
11
12
13

14
15
16
17
18
19
20
21
22
23
24
25
26

1999, letter, Dr. Siaw was repeatedly advised after that letter that DEQ expected a complete
WPCF permit application, including plans for a system upgrade. Under the circumstances,
reliance on the position outlined in his consultant's letter is not only unreasonable, but also
unlikely. His estoppe! argument necessarily fails.

V. Petitioner’s Exceptions C.1 and F (Installation of Holding Tanks)

Dr. Siaw argues that he was never required to comply with the terms of the MAO by
obtaining a WPCF permit and constructing a new on-site disposal system. Dr. Siaw claims that
all the law required him to do was disconnect and abandon the particular failed sewage disposal
system at the park that was the source of the majority of the illegal discharges. Dr. Siaw ignores

the clear and unequivocal language of the MAO.

The Environmental Quality Commission ordered Dr, Siaw to undertake the compliance
measures set forth in the MAQ, and Dr. Siaw expressly watved his right to contest that Order.
Dr. Siaw is not at liberty to treat the requirements of the Commission Order as if they were

suggestions, nor is he entitled to unilaterally change the terms of the Order.

Even assuming for the sake of argument that Dr. Siaw was free to implement other
measures in lieu of those mandated by the MAOQ, those actions he did take have not brought the
park into compliance. Specifically, Dr. Siaw installed two holding tanks as interim replacements
for two disposal systems, each of which served four trailer spaces, that had completely failed.
'The leases for the tenants of the spaces were later terminated and the spaces are allegedly now
vacant. Abating the problem at these eight spaces, however, does not obviate Dr. Siaw’s
obligation to obtain a WPCF permit for the entire park. Pursuant to OAR 340—071—0130(16)(21)
and (15)(a), once any one system at the park required repair or alteration, the entire park had to

be brought under a single WPCF permit."

" In his brief, Dr. Siaw cites OAR 340-040-0050 and OAR 340-130-0100(115) in support of his argument that he
was not required, independent of the MAQ, to obtain a WPCF permit for the park. These rules, however, do not
bolster his argument. OAR 340-040-0050 applies to the selection of remedies for the clean up of chernically
contaminated groundwater, e.g. groundwater that has been contaminated with gasoline constituents as a result of an
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Under OAR 340-071-0130(1), the Department has the discretion to require Dr. Siaw to
replace all of the systems at the park with a new on-site sewage disposal system before issuing
the required WPCF operating permit.]4 Because (1) the systems at the park are at the end‘of, or
past, the average useful life of an on-site sewage disposal system; (2} there are chronic problems
with multiple systems at the park, not just those replaced by the holding tanks; and (3) Dr.
Siaw’s history of noncompliance with on-site sewage disposal regulations, the Department
determined that repair of the existing systems was isufficient to protect water quality and public

health and that complete replacement was required.

In conclusion, Dr. Siaw is not in compliance with the on-site sewage disposal rules for

the park because he has not obtained the required WPCF permit.

V. Petitioner’s Exceptions D and E (Application of the Penalty Factors)

After determining that Dr. Siaw had violated the terms of the Department Order, the
hearing officer assessed Dr. Siaw a civil penalty $317,700. In his Amended Proposed Order, the
hearing officer noted that Dr. Siaw was potentially liable for millions of dollars in civil penalties,
given that he had been in intentional violation of the MAO for a period of 20 months. The
hearing officer, however, adopted the Department’s decision in the Notice of Civil Penalty to
limit the penalty to one day in each month that a daily violation occurred. (See Amended
Proposed Order at p. 4). The gravity based portion of the penalty, based on twenty days
violation, totaled $126,000. In addition, the hearing officer adopted the economic benefit

assessed by the Department, $191,700. The economic benefit was based on the cost of

underground storage tank leak, not to the permitting and operation of on-site sewage disposal systems. CAR 340-
071-0100(115) defines the word “repair” as applied to on-site sewage disposal systems. The rule says nothing
regarding the circumstances under which operation of a system or combination of systerms requires a WPCF permiit.
OAR 340-071-0130(15) and (16) unambiguously state that once any one of a combination of on-site sewage systems
serving a single property requires repair, the combination of systems mmst be brought under a single WPCF permit.
" QAR 340-071-0130(1) states that “If, in the judgment of the [Department), proposed operation of a system would
cause pollution of public waters or create a public health hazard, system installation or use shall not be authorized.”
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constructing a new on-site disposal system at the park, a cost Dr. Siaw avoided ﬁaying by never
building the system as he was required to by the MAO.

In his Exceptions and Brief, Dr. Siaw also takes issue with the findings and |
determinations made by the Hearing Officer in calculating the civil penalty, including the
magnitude of the violation, the “P”, “H”, “R”, and “C” factors, and the economic benefit
component. The arguments relating to the penalty calculation are generally premised upon the
purported confusion created by the October 6, 1999 letter from Dr. Siaw's consultant and actions
taken by Dr. Siaw that were neither required nor consistent with the MAQ. These substantive
arguments are addressed above. Neither justifies a reduction in penalty.

Magnitude — There is no selected magnitude for violating a Department Order. For that
reason, the Hearing Officer relied on OAR 340-012-0045(1)(a)(B) to determine magnitude,
which states the magnitude of the violation is moderate unless specific findings can be made
which would support a major or minor magnitude.'” The Hearing Officer decided that there was
insufficient evidence to find that the magnitude was major or minor and so determined the
magnitude was moderate.

Dr. Siaw argues that the magnitude should be minor because he ceased using the failing
on;site system that was responsible for most of the violations. The Department disputes,
however, that Dr. Siaw’s failure to obtain a WPCF permit and construct a new disposal system
presented no threat to public health or the environment, which is the finding that must be made
before a magnitude of minor can be assigned to the violation. Because (1) the systems at the
park are at the end of, or past, the average useful life of an on-site sewage disposal system; (2}

there are chronic problems with multiple systems at the park, not just the abandoned system; and

" OAR 340-012-0043(1)(2)(B) provides that “The magnitude of the violation is determined by first consulting the
selected magnitude categories in OAR 340-012-0090. In the absence of a selected magnitude, the magnitude shall
be moderate unless:” the Department finds that the violation had a “significant adverse impact on the environment”
or “posed a significant threat to public health”, in which case the magnitude is major, or “the violation had no
potential for or actual adverse impact on the environment, nor posed any threat to public health” in which case the
magnitude is minor.
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(3) Dr. Siaw’s history of noncompliance with oh-site sewage disposal regulation; Dr. Siaw’s
noncompliance With the MAO does create a risk of harm to the environment and public health.

The “P” (Prior Significant Actions) Factor — Dr. Siaw’s argument on the “P” factor is
without merit because he misunderstood how the Department arrived at the value for the factor.
The Hearing Officer, at the Department’s request, did not consider Dr. Siaw’s criminal
conviction in determining the P factor. The hearing record establishes that Dr. Siaw’s prior
significant actions consist of two Class I equivalent violations' for a P factor of 3, pursuant to
OAR 340-012-0045(1){c)(A)(iv).

The “H” (History of Correcting Problems) and “C” (Cooperativeness) Factors — Dr. Siaw

argues that his abandonment of the failed system responsible for most of the violations requires
that a value of -2 be assigned for both the “H” and “C” factors.!” The Hearing Officer, who was
fully aware of the abandonment of the failed systém, nevertheless found that Dr. Siaw was not
entitled to the H and C factor credits because of Dr. Siaw’s recalcitrance in failing to perform his
obligations under the MAO. That determination was correct. The Department issued Dr. Siaw
at least 10 notices of noncompliance between 1997 and 2001, and sought to bring Dr. Siaw into
compliance through the 1999 MAQO. The issues still have not been resolved. This history does
not reflect an effort to correct the violations cited but rather a continuing unwillingness to
acknowledge the obligations in the MAO.

The “R” (Causation) Factor — The Hearing Officer assigned a value of 6 to the “R”

factor, finding that Dr. Siaw had acted intentionally in causing the violation. Dr. Siaw argues

that at most he should be held to negligence because of his alleged confusion over what he had to

' Dr. Siaw’s prior action consisted of one Class I and two Class II violations. See Hearing Decision in the Matter of
Caleb Siaw, Case No. WQ/D-NWR-98-212, dated August 25, 1999, and OAR 340-012-0030(1).

7 “H” is a civil penalty respondent’s history in correcting prior significant actions, Pursuant to OAR 340-012-
0045(1){(cHB)(i), the H factor is assigned a value of -2 if the Respondent took all feasible steps to correct the
majority of all prior significant actions. “C” is the Respondent’s cooperativeness and efforts to correct the violation.
Pursuant to QAR 340-012-0045(1}c)(E)(i), the C factor is assigned a value of -2 if the Respondent was cooperative
and took reasonable affirmative efforts to minimize the effects of the violation, or took extraordinary efforts to
ensure the event would not be repeated.
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~do to comply. As discussed in Section IV above, even if Dr. Siaw was confused by Mr.

Sweeney’s October 6, 1999 letter, that confusion was eliminated by the Department’s
communications to Dr. Siaw in November 1999, March 2000, and April 2001 that he was in
violation of the MAQ.

Economic Benefit - The Hearing Officer found that DEQ provided sufficient evidence to

prove that Dr. Siaw avoided $191,700 in compliance costs by violating the MAO. '* Dr. Siaw
argues he lost révenue from the closure of the eight spaces at the park and that loss should offset
his economic benefit. Even assuming that Dr. Siaw’s highly speculative estimate of his lost
revenue is remotely accurate, any lost revenue is irrelevant to the economic benefit portion of his
penalty. At hearing, Dr. Siaw argued that his cost in installing and servicing interim holding
tanks should be offset against his avoided cost of constructing a system. The Hearing Officer
found “that only costs expended in connection with the system to satisfy the WPCF permit could
have reduced the EB calculation.” See Proposed Order at 19. The Hearing Officer is correct.
Only Dr. Siaw’s expenses in complying with the MAO are relevant. Closing spaces was not
required by, and did not constitute compliance with, the MAO and any lost revenues arising from

those closures are irrelevant to the economic benefii calculation.
CONCLUSION

For the reasons cited herein, Dr. Siaw’s Exceptions should be denied and the Amended

Proposed Order finalized.

..

DATED this Mif;} day of August 2002.

Respectfully submitted,

® The Department provided documentation that constructing the on-site sewage disposal system designed by Dr.
Siaw’s consultant Mr. Sweeney, and approved by the Department, would have cost Dr. Siaw $247,000. Inrariving
at the final economic benefit figure, the Department employed the “BEN” computer model, pursuant to OAR 340-
012-0045(1)(c)(F)(iii).
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Oregon Environmental Quality Commission
Attn. Mikell O’Meally

811 SW Sixth Avenue

Portland, OR 97204

By Hand Delivery

Re:  Amended Response Brief
In the Matter of:
Caleb Siaw, M.D.
Case No. WQ/D-NWR-99-186
Clatsop County

Dear Ms, O’Meally:

On August 15, 2002, the Department of Environmental Quality submitted a Response Brief in
the referenced case. That brief contained a number of typographical errors. The Department
now submits the enclosed Amended Response Brief.

There are no substantive changes in the Amended Response Brief. Only typographical errors are
corrected. If Dr. Siaw objects to the Commission’s acceptance of the Amended Brief, the
Department will file a written request for an extension on the deadline for filing its Brief

If you have any questions, please contact me at (503) 229-5950.

Sincerely,

o

Jeff Bachman
Environmental Law Specialist

Enclosure
cc: Michael J. Kavanaugh, Attorney for Caleb Siaw, M.D., by Certified Mail
Lynne Perry, Oregon Department of Justice

DEQ-1 %9




s W

-~ D

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

BEFORE THE ENVIRONMENTAL QUALITY CO

OF THE STATE OF OREGON
IN THE MATTER OF: Case No. G60602

Caleb Siaw, M.D., RESPONSE OF OREGON DEPARTMENT OF
ENVIRONMENTAL QUALITY TO

Petitioner, PETITIONER’S EXCEPTIONS AND BRIEF TO
THE RULINGS AND PROPOSED ORDER OF
HEARINGS OFFICER

This Response is offered in opposition to Petitioner’s Brief appealing the Hearing
Officers Amended Proposed Order in Case No. WQ/D-NWR-99-186, issued May 1, 2002.July

31, 2001, to Caleb Siaw, M.D., by the Department of Environmental Quality (the Department).

INTRODUCTION

Petitioner, Dr. Caleb Siaw, appeals a Hearing Officer’s Proposed Order assessing Dr
Siaw a $317,700 civil penalty for violating a Mutual Agreement and Order (MAO) he entered
into with the Department of Environmental Quality (the Department) on May 20, 1999. The
MAQO required Dr. Staw to obtain a Water Pollution Control Facilifies Permit and construct a
new on-site sewage disposal system for the Forest Lake Resort mobile home park (the park) near

Seaside, Oregon.

Dr. Caleb Siaw acquired the park in 1997. During 1997, after Dr. Siaw purchased the
park, and in early 1998, the Department documented that one or more of the on-site sewage
disposal systems at the park were failing and required repair or alteration. As a result of the
failures, Dr. Siaw was required, pursuant to Oregon Administrative Rule (OAR) 340-071-
0130(16)(a) and 15(a), to obtain a Water Control Pollution Facility (WPCF) permit that would
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cover all of the on-site sewage disposal systems at the park.' Dr. Siaw has never obtained the

required permit.

From late December 1997 through September 1998, the Department issued Dr. Siaw four
separate Notices of Noncompliance each citing multiple violations of on-site sewage disposal
regulations®. On J anuary 22, 1999, Dr. Siaw pled no contest to a criminal charge of water
pollution in the second degree stemming from an incident where sewage from the park
discharged to the Necanicum River. The Court’s Order of Conviction and Sentence stated that as
a condition of his probation, Dr. Siaw was required “to make a good faith effort to comply with
all DEQ requirements necessary to bring the property known generally as Forest Lake Resort

into compliance with DEQ rules and regulations regarding waste material.”

In order to specifically identify for Dr. Siaw the tasks necessary to bring the park into
compliance, and establish an enforceable schedule for completing those tasks, the Department
negotiated and entered into the MAQO with Dr. Siaw on May 20, 1999, The MAOQ is a Final
Order of the Environmental Quality Commission. Paragraph 15(B)(1) of the MAO required Dr.
Siaw to “complete a WPCF permit application within 30 days of being notified by DEQ if DEQ
determines a WPCF permit is needed based on the soil evaluation.” On November 12, 1999, the
Department sent Dr. Siaw a letter indicating that, based on a proposal submitted by Dr. Siaw’s
consultant, Robert Sweeney, a WPCF permit was feasible for the park. The letter further
instructed Dr. Siaw to submit additional information in order to complete his WPCF application.

Specifically, the letter requested the groundwater information described in, and required by,

TOAR 340-071-0160(1 6)(a) states that “owners of existing systems meeting the systemn descriptions in (15)(a),(b),
and (d) through (g) are not required to apply for a WPCF perimit until such time as a system repair or alteration is
necessary.” (Empahsis added). “Alteration™ and “Repair” are defined in OAR 340-071-0100(6) and (115},
respectively, and clearly encompass the work necessary to stop the surfacing of sewage at the park. Dr. Siaw was
required to put all the systems at the park under one permit pursuant to OAR 340-071-130(15)(a), which states that
an operating permit (WPCF) is required for “‘any system or combination of systems located on the same property or
serving the same facility with a total sewage flow design capacity greater than 2,500 gallons per day.” DEQ
Environmental Specialist Anne Cox testified that the average sewage flow for a single family residence is 250
gallons per day and that the park has spaces for 44 mobile homes and a laundry facility.

* Hearing Exhibits 101, 102, 104, and 108,
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Paragraph 15(B)(1)(a)(i) of the MAO. Despite further requests from the Department, Dr. Siaw
never submitted the groundwater data necessary to complete his permit application and comply

with the MAO.

On July 31, 2001, the Department assessed Dr. Siaw a civil penalty for failing to comply
with the MAO. Dr. Siaw appealed, and, after hearing, the Hearing Officer issued an Amended
Proposed Order assessing Dr. Siaw a $317,700 civil penalty. Dr. Siaw then appealed the

Hearing Officer’s Proposed Order.

Dr. Siaw’s exceptions to the Proposed Order can be boiled down to two primary
arguments: 1) that he did not own Forest Lake Resort at the time he entered into the MAO and
therefore has no obligation to comply with the terms of the MAQ, and 2) the Department is
estopped from compelling Dr. Siaw’s compliance with the MAO because a staftf member
allegedly told Dr. Siaw’s consultant, Mr. Sweeney, that Dr. Siaw could achieve compliance with

on-site sewage disposal regulations through measures other than those specified in the MAO.
DISCUSSION

L. Petitioner’s Exceptions A.1 and 3: (Ownership of the Property)

Exceptions A.1 and A.3 both relate to whether the hearings officer was correct in
determining that Dr. Siaw was the "owner" of the park for purposes of the violations cited. Dr.
Siaw seeks refuge in an April 1999 real estate contract between the Caleb Siaw P.C., Trust and
the A & D Trust, which he claims rendered him a nonowner as of April 1999,

As 1s readily apparent, the real estate issues at the park are a mess. Fortunately, it is not
necessary to untangle the various real estate transactions to resolve this issue. Dr. Siaw has
already waived his right to challenge the Mutual Agreement and Order (MAQ). When he
executed the MAOQ, he expressly acknowledged the authority of the Environmental Quality
Commission to issue an abatement order that addressed future violations. (Ex. 114,94 13). He

also waived his right to a contested case on the future violations addressed in the MAO. (Ex.
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114,94 17.) By arguing that the contract with the A&D Trust rendered him a nonowner, he is
really arguing that he is not liable for the violations resolved by the MAO. Again, he has waived
that argument.

Nonetheless, Dr. Siaw did and still does retain legal title to the property. The contract
upon which Dr. Siaw relies was unperformed, or executdry, when the MAO was signed. It is
still unperformed. Dr. Siaw will retain legal title to the property until the purchase price is paid
in full. See e.g., Bedortha v. Sunridge Land Co., Inc., 312 Or 307, 311 (1991); Ochs v. Albin,
137 Or App 213, 220 (1995). The cases cited in Dr. Siaw's brief state as much (1.e. the buyer
has equitable title, the owner retains legal title).”

As the holder of legal title, Dr. Siaw has at all relevant times been the "owner" of the
property for purposes of the on-site sewage disposal rules in OAR 340, Division 71. Pursuant to
OAR 340-071-0100(92), the "owner" includes "any person who, aloné or jointly, or severally
with others:

"(a) Has legal title to any single lot, dwelling unit, or commercial facility; or

(b) Has care, charge, ot control of any real property * * *; or

(¢) Is the contract purchaser of the real property.

NOTE: Each such person as described in subsections (b) and (c) of this section, thus
representing the legal title holder, is bound to comply with these rules as if he were the
legal title holder." (Emphasis added.)

Although a contract purchaser is bound to comply with the on-site sewage disposal rules
to the same extent as the holder of legal title, the holder of legal title is nof relieved of his
obligations under Division 71 merely by entering into the contract. Thus, even taking Dr. Siaw's
assertions about the April 1999 contract as true, Dr. Siaw is still liable as an "owner" under

Division 71.

* Counsel for petitioner argues that "Caleb Siaw was not the 'owner' of the property" based on cases interpreting
ORS 88.110. (Pet. Brief at 8-9). Here, however, we are not interpreting ORS 88.110, but rather OAR Chapter 340,
Division 71.

Page 4 - RESPONSE OF OREGON DEPARTMENT OF ENVIRONMENTAL QUALITY TO

PETITIONER’S EXCEPTIONS AND BRIEF

LAP/lan/GENC7353 Department of fustice
1162 Court Strect NE
Salem, OR 97301-4096
{503) 378-4409




.

-~ S Lh

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

Regardless of whether Dr. Siaw owned the property when the MAO was executed,
however, there is no question that Dr. Siaw owned the property when the violations occurred.
Even if one could evade his or her responsibilities under Division 71 by the simple expedient of
signing a contract (a proposition the Department rejects), the MAO resolved the violations
occurring after September 1998, including thé ongoing violations that would continue to occur
until the tasks in the MAQ were accomplished. Dr. Siaw does not dispute that he owned the
property until at least April 1999..

Dr. Siaw's undisputed status as the holder of legal title should resolve the question of
"ownership" was for purposes of Division 71. For that reason, it would ordinarily be
unnecessary to delve into the real estate issues. But this case illustrates precisely why DEQ
would employ the type of liability framework found in Division 71.

Take first the contract with the Johnsons. Although it was entered into in July 1998, the
Johnsons had abandoned the contract, and the property, by November 1998. Dr. Siaw asserts
that this failed contract prevented him from owming the property after July 1998. (Pet. Brief at
7). It did not, however, prevent him from acting as the owner in his dealings with DEQ or
prospective purchasers throughout 1999. In fact, he entered the A & D contract in April 1999--
by which point he now claims that he did not own the property.

This is the contract that serves as Dr. Siaw's primary defense. The hearings officer
correctly noted that this contract was invalid from the outset because, among other things, the
purported seller was not Dr. Siaw, but rather Caleb Siaw, P.C. Trust, which did not actually own

the property.* (Proposed Order at 12). Dr. Siaw does not challenge this conclusion.’

* As the Hearings Officer noted, "Respondent Caleb Siaw and Caleb Siaw, P.C. Trust were and are two different
legal entities. Caleb Siaw, P.C,, Trust did not hold title to the Forest Lake Resort Property in April 1999 when the
purported sale occwrred. ... A legal entity cannot convey title to or an interest in real estate that the entity does not
own at the time of the purported transfer.”" (Proposed Order at 12.)

? Instead, Dr. Siaw relies on his August 2000 effort to convey the property from himself to the trust, retroactive to
1998. The hearings officer concluded that this effort was ineffective to rectify the issue. (Proposed Order at 12.)
Di. Siaw does not challenge this conclusion either.
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Moreover, even if the April 1999 contract had been valid when executed (which DEQ
denies), its continued validity is questionable. The purchaser made no monthly payments until
November 2000, eighteen months after the contract was executed. The purchaser was clearly in
default (and had been for well over a year). Dr. Siaw apparently opted to ignore his remedies
against his defaulting purchaser (e.g. forfeiture, foreclosure) to avoid retaking the property. At
the same time, he presented himself as the owner of the property by continuing to market the
property to another buyer (in October 2000) and by failing to record the contract with A & D
Trust until January 10, 2002 (midway through this contested case proceeding).’®

In addition, Dr. Siaw committed to make the required improvements to the system in the
very same contract he now claims prevents him from performing the MAQ. Stipulation B to the
April 1999 contract expressly provides that "Seller agrees to pay for and obtain DEQ approval
on all septic systems within the described property.” (Ex. 11.) Having represented to his
purchaser that he would in fact do the required work, he cannot reasonably argue that he was not
in control of nor had a right to improve the sewer system on the property.’

In sum, Dr. Siaw seeks to avoid obligations under both Division 71 and the MAO using a
invalid contract (1) that he and his purchaser both ignored throughout 1999 and much of 2000,
(2) that he failed to record (i.e. apprise the public of) until 2002, and (3) in which he had
expressly assumed the obligations he now seeks to avoid. On these facts, the hearings officer
correctly determined that Dr. Siaw was the owner of the property during the relevant period.

11, Petitioner’s Exception A.2 (Improper Acknowledgment of Contract)

Dr. Siaw takes issue with the hearings officer's determination that the April 1999 contract

was not properly acknowledged and should not have been recorded under Oregon law.

® As the Hearings Officer correctly noted, neither Dr. Siaw nor his purported purchaser(s) delivered any concrete
evidence that a new owner had taken over the property throughout this period. (Proposed Order at 14.)

7 In addition, the MAQ itself included a force majeure provision by which the time for performance would be
extended if Dr, Siaw demonsirated that an event beyond his reasonable control caused or might cause a delay or
deviation in the work. {(MAO 9 16.) There is no indication that the necessary work was impeded by the purchaser
or any other event outside of Dr. Siaw's control.
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1 (Proposed Order at 13-14.) The hearings officer was, however, right on this point.® The fact that
2 aClatsop County clerk recorded the improperly acknowledged contract does not correct that

3 deficiency.

4 With that said, this issue is irrelevant. The hearings officer based his determination

5 regarding ownership of the property on several factors. Even Dr. Siaw refers to this

6 determination as merely bolstering the hearings officer's decision regarding ownership. (Pet
7 Briefat9.) For the many reasons outlined in Section I, above, the hearings officer properly
8 recognized Dr. Siaw as the owner of the property for purpose of on-site sewage obligations.
9 III.  Petitioner’s Exceptions B and F (Effect of Revisions to the MAQ)
10 Before returning the MAO to DEQ, Dr. Siaw inserted the words "former owner" under

11  his signature. (Ex. 114.) Dr. Siaw now argues that his hand-written amendment to the MAO

12 constituted a counter-offer that was accepted by DEQ when DEQ _signed the amended form. He
13 then takes an extraordinary leap to argue that DEQ's mere execution of the altered agreement

14 "estaBlishes that Caleb Siaw is a 'former owner.™ (Pet Brief at 10.) Under this theory, if Dr.

15 Siaw had signed the MAQ as the "Mayor of Portland" or "President of the United States," DEQ's
16  signing would make him so. That is obviously not the case.

17 As an initial matter, Dr. Siaw's revision did not create a counter-offer. It might have been
18 viewed as a counter-offer, if it went to a material term. The addition of a new condition by the
19 offeree in response to an offer would render the response a countér—offer. See e.g. D'Angelo v.
20 Schultz, 110 Or App 445, 450, 823 P2d 997 (1992). Here, however, Dr. Siaw did not revise the
21 MAO in a manner that affected either his obligations or those of DEQ. He did not change, add
22 to, or modify any of its essential or material terms (i.e. compliance schedule and conditions).”

23

24 ® The real estate contract was not properly acknowledged. The contract shows an unexecuted notary block.
Moreover, the unexecuted notary block purports to acknowledge the signature of the huyer. The contract should
25  have been acknowledged by the seller. (See ORS 93.410, 93.635, 93.804).
® Moreover, in paragraph 1, the MAO identifies Caleb Siaw as the owner of the mobile home park. Dr. Siaw did not
26  revise this recital.
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The principles of contract law are not, however, irrelevant here. Regardless of whether
one characterizes the sequence of events as Dr. Siaw accepting DEQ's initial "offer" or DEQ
accepting Dr. Siaw's "counter-offer," the outcome is the same. The parties had a signed
agreement. The MAO itselfis clear. Among other things, Dr. Siaw expressly agreed to a
compliance schedule and set of conditions. Dr. Siaw's failure to comply, as agreed in the MAO,
18 the subject of this enforcement matter. In his appeal, Dr. Siaw neither claims to have complied
with the MAQO nor claims that its material terms were modified in a way that made compliance
unnecessary.

In short, exceptions B and F fail. Exception B challenges the hearings officer's
observation that the revision needed to be initialed by both parties to be effective. (Proposed
Order at 8, fn 13). It is, however, irrelevant whether this statement was right or wrong, Whether
characterized as an offer or counter-offer, the outcome is the same. Exception F goes to the
heanings officer's finding that Dr. Siaw violated ORS 468.140(1)(c) by violating paragraph
15B.(1) of the MAO. (Proposed Order at 19.)"° Regardless of whether Dr. Siaw's revisions are
characternized as a "counter-offer" or not, his argument does nothing to undermine the validity of
the subject "contract.”

IV.  Petitioner’s Exception C (Estoppel)

Dr. Siaw argues that DEQ should be éstopped {prevented) from using his failure to get a
WPCF permit as a basis for this enforcement action. To establish estoppel against a state
agency, Dr. Siaw must not only establish that DEQ has taken inconsistent positions, but also (1)
that he relied on the agency's earlier position and (2) that his reliance was reasonable. Dept. of
Transporiation v. Heweft Professional Group, 321 Or 118, 126, 895 P2d 755 (1995); State ex rel
SOSCF v. Dennis, 173 Or App 604, 611, 25 P3d 341 (2001). DEQ disagrees with Dr. Siaw's

' Dr. Siaw does not challenge the hearings officer's finding that Dr. Siaw violated ORS 468.140(1)(c) by violating
paragraph 15.A.(4) of the MAQ, (Proposed Order at 19.) Paragraph 15.B.(1) is effective and enforceable for the
same reason and to the same extent as paragraph 15.A(4).
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characterization of the October 6, 1999 meeting. The EQC need not, however, resolve that
disagreement because Dr. Siaw's estoppel argument fails for other reasons, as well.

In his brief to the Commission, Dr. Siaw recites the elements of estoppel, but he neither
alleges nor establishes that he relied on the summary of the October 6, 1999 meeting or that his
reliance was reasonable. Dr. Siaw in fact never even claimed such reliance until he filed his
Exceptions and Brief pursuant to his appeal of the hearing officer’s Amended Proposed Order.
Dr. Siaw did not raise estoppel as a defense in his Answer to the Notice of Assessment of Civil
Penalty or in his pre- and post-hearing memorandums, probably because, on this record, Dr.
Siaw could not possibly establish such reliance. The correspondence from DEQ to Dr. Siaw
between the October 1999 meeting and commencement of this action made clear that a WPCF
permit was required.

For example, on November 12, 1999, Anne Cox of DEQ advised Dr. Siaw in writing of
deficiencies in the conceptual plans submitted for the system upgrade. (Ex. 117.) She reminded
Dr. Siaw that the WPCF permit could not be issued until the plans were approved. Her letter
closed by directing Dr. Siaw to call her if he had any questions regarding the WPCF permit
application.'" In March 2000, DEQ delivered Dr. Siaw a draft WPCF permit for his review and
comment, together with a Notice of Noncompliance (NON) citing him for failure to submit the
required plans. (Ex. 118.) The NON stated that action on the draft WPCF permit would be
suspended until the plans were received. In April 2001, DEQ delivered another NON citing Dr.
Siaw for violation of the MAQ and directing Dr. Siaw to, among other things, complete his
WPCF permit application by submitting the required plans.'? (Ex. 119.)

This enforcement action was not commenced until July 31, 2001, almost two years after

the meeting in question. Regardless of any misunderstanding created by his consultant's October

"' Dr. Siaw and his consultant had already been copied on Ms. Cox's written follow-up to the October 6, 1999
meeting. (Ex. 2.) In her letter, Ms. Cox made clear that Dr. Siaw was still bound by the terms of the MAQ, which
required that he apply for a WPCF permit. The letter, to Adrian Malo, clearly reflects that someone needed to have
a permit for the system,

" Dr. Siaw's consultant was also copied on both the March 2000 and April 2001 NONs.
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1999, letter, Dr. Siaw was repeatedly advised after that letter that DEQ expected a complete
WPCF permit application, including plans for a system upgrade. Under the circumstances,
reliance on the position outlined in his consultant's letter is not only unreasonable, bﬁt also
unlikely. His estoppel argument necessarily fails.

V. Petitioner’s Exceptions C.1 and F (Installation of Holding Tanks)

Dr. Siaw argues that he was never required to comply with the terms of the MAO by
obtaining 2 WPCF permit and constructing anew on-site disposal system. Dr. Siaw claims that
all the law required him to do was disconnect and abandon the particular failed sewage disposal
system at the park that was the source of the majority of the illegal discharges. Dr. Siaw ignores

the clear and unequivocal language of the MAO.

The Environmental Quality Commission ordered Dr. Siaw to undertake the compliance
measures set forth in the MAQ, and Dr. Siaw expressly waived his right to contest that Order.
Dr. Siaw is not at liberty to treat the requirements of the Commission Order as if they were

suggestions, nor 1s he entitled to unilaterally change the terms of the Order.

Even assuming for the sake of argument that Dr. Siaw was free to implement other
measures in lien of those mandated by the MAO, those actions he did take have not brought the
park into compliance. Specifically, Dr. Siaw installed two holding tanks as interim replacements
for two disposal systems, each of which served four trailer spaces, that had completely failed.
The leases for the tenants of the spaces were later terminated and the spaces are allegedly now
vacant. Abating the problem at these eight spaces, however, does not obviate Dr. Siaw’s
obligation to obtain 2 WPCF permit for the entire park. Pursuant to OAR 340-071-0130(16)(a)
and (15)(a), once any one system at the park required repair or alteration, the entire park had to

be brought under a single WPCF permit."

" In ks brief, Dr. Siaw cites OAR 340-040-0050 and QAR 340-130-0100(115) in support of his argument that he
was not required, independent of the MAQ, to obtain a WPCF permit for the park, These rules, however, do not
bolster his argument. OAR 340-040-0050 applies to the selection of remedies for the clean up of chemically
contaminated groundwater, e.g. groundwater that has been contaminated with gasoline constituents as a result of an
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Under OAR 340-071-0130(1), the Department has the discretion to require Dr. Siaw to
replace all of the systems at the park with a new on-site sewage disposal system before issuing |
the required WPCF operating permit."* Because (1) the systems at the park are at the end of, or
past, the average useful life of an on-site sewage disposal system; (2) there are chronic problems
with multiple systems at the park, not just those replaced by the holding tanks; and (3) Dr.

Siaw’s history of noncompliance witﬁ on-site sewage disposal regulations, the Department
determined that repair of the existing systems was insufficient to profect water quality and public

health and that complete replacement was required.

In conclusion, Dr. Siaw is not in compliance with the on-site sewage disposal rules for

the park because he has not obtained the required WPCF permit.

V.  Petitioner’s Exceptions D and E (Application of the Penalty Factors)

After determining that Dr. Siaw had violated the terms of the Department Order, the
hearing officer assessed Dr. Siaw a civil penalty $317,700. In his Amended Proposed Order, the
hearing officer noted that Dr. Siaw was potentially liable for millions of dollars in civil penalties,
given that he had been in intentional violation of the MAO for a period of 20 months. The
hearing officer, however, adopted the Department’s decision in the Notice of Civil Penalty to
limit the penalty to one day in each month that a daily violation occurred. (See Amended
Proposed Order at p. 4). The gravity based portion of the penalty, based on twenty days
violation, totaled $126,000. In addition, the hearing officer adopted the economic benefit

assessed by the Departmént, $191,700. The economic benefit was based on the cost of

underground storage tank leak, not to the permitting and operation of on-site sewage disposal systems. OAR 340-
071-0100{115) defines the word “repair” as applied to on-site sewage disposal systems. The rule says nothing
regarding the circumstances under which operation of a system or combination of systems requires a WPCF permit.
OAR 340-071-0130(15) and (16} unambiguously state that once any one of a combination of on-site sewage systems
serving a single property requires repair, the combination of systers must be brought under a single WPCF permit.
" QAR 340-071-0130(1) states that “If, in the judgment of the [Department], proposed operation of a system would
cause pollution of public waters or create a public health hazard, system installation or use shall not be authorized.”
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constructing a new on-site disposal system at the park, a cost Dr, Siaw avoided paying by never
building the system as he was required to by thé MAO.

In his Exceptions and Brief, Dr. Siaw also takes issue with the findings and
determinations made by the Hearing Officer in calculating the civil penalty, including the
magnitude of the violation, the “P”, “I1”, “R”, and “C” factors, and the economic benefit
component The arguments relating to the penalty calculation are generally premised upon the
purported confusion created by the October 6, 1999 letter from Dr. Siaw's consultant and actions
taken by Dr. Siaw that were neither required nor consistent with the MAQ. These substantive
arguments are addressed above. Neither justifies a reduction in penalty..

Magnitude - Because there is no selected magnitude for violating a Department Order.
For that reason, the Hearing Officer relied on QAR 340-012-0045(1)(a)(B) to determine
magnitude, which states the magnitude of the violation is moderate unless specific findings can
be made which would support a major or minor magnitude.'®. The Hearing Officer decided that
there was insufficient evidence to find that the magnitude was major or minor and so determined
the magnitude was moderate,

Dr. Siaw argues that the magnitude should be minor because he ceased using the failing
on-site system that was responsible for most of the violations. The Department disputes,
however, that Dr. Siaw’s failure to obtain a WPCF permit and construct a new disposal system
presented no threat to public health or the environment, which is the finding that must be made
before a magnitude of minor can be assigned to the violation. Because (1) the systems at the
park are at the end of, or past, the average useful life of an on-site sewage disposal system; (2)

there are chronic problems with multiple systems at the park, not just the abandoned system; and

" OAR 340-012-0045(1)(a)(B) provides that “The magnitude of the violation is determined by first consulting the
selected magnitude categories in OAR 340-012-0090. In the absence of a selected magnitude, the magnitude shall
be moderate unless:” the Department finds that the violation had a “significant adverse impact on the environment”
or “posed a significant threat to public health”, in which case the magnitude is major, or “the violation had no
potential for or actual adverse impact on the environment, nor posed any threat to public health” in which case the
magnitude is minor.
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(3) Dr. Siaw’s history of noncompliance with on-site sewage disposal regulation; Dr. Siaw’s
noncompliance with the MAO does create a risk of harm to the environment and public health.

The “P” (Prior Significant Actions) Factor — Dr. Siaw’s argument on the “P” factor is is

premised upon a misunderstanding as to without merit because he misunderstood how the factor
was arrived at and without merit. The Hearing Officer, at the Department’s request, did not
consider Dr. Siaw’s criminal conviction in determining the P factor. The hearing record
establishes that Dr. Siaw’s prior significant actions consist of two Class T equivalent violations'®
for a P factor of 3, pursuant to OAR 340-012-0045(1)(c)(A)(iv). !

The “H” (Historv of Correcting Problems) and “C” (Cooperativeness) Factors — Dr. Siaw

argues that his abandonment of the failed system responsible for most of the violations requires
that he receive a value of -2 credit be assigned for both the “H” and “C” factors.'® The Hearing
Officer, who was fully aware of the abandonment of the failed system, nevertheless found that
Dr. Siaw was not entitled to the H and C factor credits because of Dr. Siaw’s recalcifrance in
failing to perform his obligations under the MAQ. That determination was correct. The
Department issued Dr. Siaw at least 10 notices of noncompliance between 1997 and 2001, and
sought to bring Dr. Siaw into compliance through the 1999 MAO. The issues still have not been
resolved. This history does not reflect an effort to correct the violations cited but rather a

continuing unwillingness to acknowledge the obligations in the MAO.

The “R” (Causation) Factor — The Hearing Officer assigned a value of 6 to the “R”

factor, finding that Dr. Siaw had acted intentionally in causing the violation. Dr. Siaw argues

% Dr. Siaw’s prior action consisted of one Class I and two Class II violations, See Hearing Decision in the Matter of
Caleb Siaw, Case No. WQ/D-NWR-98-212, dated August 25, 1999, and OAR 340-012-0030(1).

" Dr, Siaw’s prior action consisted of one Class I and two Class II violations. See Hearing Decision in the Matter of
Caleb Staw, Case No. WQ/D-NWR-98-212, dated August 25, 1999, and OAR 340.012-0030(1).

"8 “H” s a civil penalty respondent’s history in correcting prior significant actions. Pursuant to OAR 340-012-
D045(1){(c)B)(i), the H factor is assigned a value of -2 if the Respondent took all feasible steps to correct the
majority of all prior significant actions. “C” is the Respondent’s cooperativeness and efforts to correct the violation.
Pursuant to OAR 340-012-0045(1)(c)}(E)(1), the C factor is assigned a value of -2 if the Respondent was cooperative
and took reasonable affirmative efforts to minimize the effects of the violation, or took extraordinary efforts to -
ensure the event would not be repeated.
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that at most he should be held to negligence because of his alleged confusion over what he had to

do to comply. As discussed in Section IV above, even if Dr. Siaw was confused by Mr.
Sweeney’s October 6, 1999 letter, that confusion was eliminated by the Department’s
communications to Dr. Siaw in November 1999, March 2000, and April 2001 that he was in
violation of the MAQ.

Economic Benefit - The Hearing Officer found that DEQ provided sufficient evidence to

prove that Dr. Siaw avoided $191,700 in compliance costs' by violating the MAO.?® Dr. Siaw
argues that his prospective lost revenue from the closure of eight spaces at the park should offset
his economic benefit. Even assuming that Dr. Siaw’s highly spécu]ative estimate of his lost
revenue is remotely accurate, any lost revenue is irrelevant to the economic benefit portion of his
penalty. At hearing, Dr. Siaw argued that his cost in installing and servicing interim holding
tanks should be offset against his avoided cost of constructing a system. The Hearing Officer
found “that only costs expended in connection with the system to satisfy the WPCF permit could
have reduced the EB calculation.” See Proposed Order at 19. The Hearing Officer is correct.
Only Dr. Siaw’s expenses in complying with the MAQ are relevant. Closing spaces was not
required by, and did not constitute compliance with, the MAO and any lost revenues arising from

those closures are irrelevant to the economic benefit calculation.
CONCLUSION

For the reasons cited herein, Dr. Siaw’s Exceptions should be denied and the Amended

Proposed Order finalized.

" The Department provided documentation that constructing the on-site sewage disposal system designed by Dr.
Siaw’s consultant Mr. Sweeney, and approved by the Department, would have cost Dr. Siaw $247,000. Inrariving
at the final economic benefit figure, the Department employed the “BEN” computer model, pursuant to OAR 340-
012-0045(1)(c)(F)(iii).

¥ The Department provided documentation that constructing the on-site sewage disposal system designed by Dr.
Siaw’s consultant Mr. Sweeney, and approved by the Department, would have cost Dr. Siaw $247,000. In ariving at
the final economic benefit figure, the Department employed the “BEN" computer model, pursuant to OAR 340-012-
0045(1)(c)(F)(iii).
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION

OF THE STATE OF OREGON
)
)
In the Matter of ) No. WQ/D-NWR-99-186
) Hearings Officer Panel Case No. G60602
CALEB SIAW )
)
Petitioner. )

PETITIONER’S BRIEF
I
OVERVIEW

In the interplay between the argument over ownership of the property, the interaction
between the DEQ and the various participants and the amount of the fine, the forest has been lost
through the trees.

Dr. Siaw bought the property from one Sam Banki by Warranty Deed with a trust deed
given for security on or about Nov. 1, 1996. At that time there was an outstanding notice against
the property. See the testimony of Ann Cox who described the park as a “hodgepodge of
systems” and testified that Sam Banki was told to obtain a WPCF permit. See also Finding of
Fact, #3. Sam Banki had done nothing to deal with the problems. Ms. Cox had been dealing with
the property because she stated that she became “aware of” Caleb Siaw in September of 1997,

Caleb Siaw operated the property for approximately 21 months from Portland. There
were sewage problerﬁs at that time emanating from one separate section of the park. Caleb Siaw
did not adequately deal with the problems at that time. Caleb Siaw sold the property to Richard
and Joyce Johnson, on or about July 30, 1998. A memorandum of contract was recorded October

8, 1998. The Johnson’s had taken over the operation of the park and moved in as on-site
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operators as of August 1, 1998. The Johnson’s failed to make the down payment and failed to
make the November, 1988 payment thereafter abandoning the property and ceasing to operate it.
Despite a foreclosure action being filed, No. 99-2104, Clatsop County Circuit Court, the
Johnsons’ remained the owners of the property, as the contract purchasers, until they signed a
Bargain and Sale Deed canceling their contract on August 16, 2000, recorded August 25, 2000.
The Johnsons’ were in title, equitable title, for just over two years and were the owners of the
property.

While this was going on, the DEQ notified Caleb Siaw and eventually the Johnsons of
sewage discharge problems in the Park between Nov. 1997 and the Notice of Violation of
December 1998, Ex. 101 - 109. Thereafter, Ex. 110, the State brought a criminal proceeding
against the security interest (bare legal title) holder, Caleb Siaw and not against the contract
purchasers, the equitable owners, nor was any action brought against Sam Banki,

The Notice, Ex. 109, the testimony of Anne Cox, the maps, as well as Ex. 3, establish that
the sewage problems in the park were coming {rom one area in particular (over 90% per the map
imtroduced by the State), around spaces 15, 16, and 37 all of which are in close proximity to one
another., This is the area in which Caleb Siaw installed the two 3000 gallon concrete holding
tanks (in early 1999) to eliminate the existing sewage discharge problems.

The criminal matter was prosecuted to judgment in January of 1999, and Caleb Siaw was
fined. To wrap up the criminal action, Caleb Siaw entered into the MAO on or about May 20,
1999. Caleb Siaw was not represented by an attorney at this time.

Into this mix came the sale on April 12, 1999, of the park to “Danny Mal Trustee for
A&D Trust”. A&D Trust acquired equitable title and became the owners of the park. This

contract was not recorded until January 10, 2002. The Mal’s however, took possession of the
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property in April 1999 and began collecting rents and running the property.

The DEQ began working with Adrian Mal and continued working with Bob Sweeney,
Environmental Management Systems, around that time and the DEQ’s e-mails, Ex. 124 - 129
and Ex. 119, reflect that fact. Mr. Mal introduced himself as a buyer of the property, was
pumping the tanks and actively worked with Mr, Sweeney and the DEQ to comply with the
WPCF permit requirements and the DEQ, in turn, worked with Mr. Mal. In fact, the court
records of Clatsop county reflect that Forest Lake Resort By & Through A&D Trust, évicted
Peggy Allen from space 36-A in December, 2001, case no. 01-8252, Clatsop County, State of
Oregon.

The record reflects that efforts were made to complete the permit and install a new
sewage system for the entire park until October of 1999, when the DEQ indicated that a compete
new system was unnecessary. Bob Sweeney testified by phone and his letter of October 11,
1999,, Ex. 3, states, in pertinent part:

“Based on the statements made by DEQ’s Robert Baumgariner and his staff, your options
appear to be as follows:

ek ko

6. Remove the problem units. Landlord-Tenant issues would have to be taken into
consideration. While DEQ would not then have a permit to review, staff has
indicated that frequent visits would be made to ensure that there were no discharges.”
Thereafter, the offending units were removed, with Caleb Siaw actually buying two of the
mobile homes, at a testified cost of $32,000.00. The contents of this letter were never disputed
nor contested by the DEQ.

After that letter the record reflects no further activity to obtain or complete the WPCF

permit for the entire facility but instead, the record reflects compliance with option 6 of Bob
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Sweeney’s letter. The DEQ acquiesced (joined?) in this lack of action on the WPCF permit as
the record also reflects but a single letter from the DEQ in Nov. of 1999, Ex. 117, a single letter
in all of 2000, Ex. 118, and th¢ notice of non-compliance of April 2001, regarding the WPCF
permit. The DEQ has never acknowledge the compliance by Caleb Siaw in ceasing to use the
offending spaces.

Yet the findings of the hearings officer and the size of the fine mistakenly extrapolate two
primary conclusions: a single responsible owner and a problem that was ongoing, unresolved
and $300,000.00 serious. Nowhere is the fact reflected, factored in, or dealt with in the Hearing
Officers Proposed Order or the State’s thinking, that for the last two and one-half years (since
Oct. 1999), the WPCF permit has not been obtained and the “entire” sewage system has not been
replaced because the DEQ told the owner he didn’t have to do that. The owner did remove the
offending homes, and with the exception of the last one, very quickly according to the testimony
of Caleb Siaw. Why is complying with the suggestion of the DEQ, stopping the flow of sewage,
installing tanks, pumping those tanks and removing the cause of the sewage overflow, a basis for
a $317,700.00 fine.

I
EXCEPTIONS
A,

The Hearings Officer erred in finding in his opinion: “DEQ proved that

respondent had both legal title to the real property, as well as the care

and control of the property, and that he is legally bound by the terms of

the MAO he signed.”

(Page 14, Amended Proposed Order)

Al

The Hearings Officer erred in reaching his First Conclusion of Law.
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A2

The Hearings Officer erred in finding: ‘| T|he real estate contract between
Caleb Siaw, P.C., Trust and Danny Mal, Trustee for A&D Trust was not
properly acknowledged and could not have been recorded under Oregon law.”
(Page 13 -14, Amended Proposed Order).

A.3

The Hearings Officer erred in finding: “As holder of legal title to the real
property between 1998 and at least late 2001, respondent was the owner
of the property for purposes of the onsite sewage disposal rules in OAR
Chapter 340, division 71, and the requirements in the MAQO.”

(Page 14, Amended Proposed Order)

B.

The Hearings Officer erred in finding No. 11, Fint. 13: “Because both
parties did not initial the changes respondent wrote on the MAQ, those
changes have no legal effect.”

(Page 8, Amended Proposed Order)

C.

The Hearings Officer erred in reaching his First Conclusion of Law
and in reaching his First Proposed Order in failing to find that the
DEQ was not estopped from enforcing the MAO after presenting an
alternative to Respondent which Respondent relied upon and com-
plied with.

(Page 11, Amended Proposed Order)

C. 1
The Hearings Officer erred in part, in finding No. 24: “[R]espondent also
unhooked an additional eight dwellings from the disposal system,
in an effort to try and relieve some of the problems with the
existing system,” was a mere effort and not a solution.
(Page 10, Amended Proposed Order)
D.

The Hearings Officer erred in finding a penalty of $198,600.00.
{(Page 10, Amended Proposed Order)
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D1

The Hearings Officer erred in finding: ““P’ is respondent’s prior
significant action(s), and receives a value of 3 under QAR 340-
012-0045(1 X c)A)(iv) and OAR 340-012-0030(1) and (14).
(Page 16, Amended Proposed Order)

D.2

The Hearings Officer erred in finding: ““H’ is the past history of
respondent in taking all feasible steps or procedures necessary to
correct any prior significant actions(s), and receives a value of 0
according to OAR 340-012-0045(1)(c)(B)(ii) because respondent
failed to correct the problems of the failing sewage systems at the
resort.”

(Page 17, Amended Proposed Order)

D.3

The Hearings Officer erred in finding: ““R’ is whether the violation
resulted from an unavoidable accident, or a negligent, intentional or
flagrant act by respondent, and receives a value of 6 according to

OAR 340-012-0045(1)(c)(D)(iii) because respondent acted intentionally.”
(Page 18, Amended Proposed Order)

D. 4

The Hearings Officer erred in finding: ““C’ is respondent’s coopera-
tiveness in correcting the violation and receives a value of 2
according to OAR 340-012-0045(1)(c)(E)(iii) because respondent
was uncooperative and failed to correct the violation or minimize
the effects of the violation.”

(Page 18, Amended Proposed Order)

E.

The Hearings Officer erred in assessing an Economic Benefit penalty
of $191,700.00.
(Page 18, Amended Proposed Order)

F.

The Hearings Officer erred in his Amended Proposed Order No. 1: “(1) Find that
respondent violated ORS 468.140(1)(c) by violating Paragraph 15.B(1}
of the Mutual Agreement and Order he signed in May 1999 by failing
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to submit the information required to complete his WPCF permit, and
impose a civil penalty in the amount of $317,000 for this violation;...”
(Page 19, Amended Proposed Order)
I
ARGUMENT

Exceptions A, Al and A3 -- Ownership of Property

Caleb Siaw was the sole owner of the property from October 30, 1996, the purchase from
Sam Banki, to July 30, 1998 and at no other time. From July 30, 1998, until August 16, 2000,
Richard K and Joyce M. Johnson were the equitable owners of, i.e., had equitable title to, the
property. From April 12, 1999 until the Johnson deed of August 2000, the A & D Trust had all
of Caleb Siaw’s rights, with the exception of his security interest, based upon a pending
foreclosure action, and had possession, which ripened into equitable title and ownership as the
contract purchaser (vendee), with the after acquired title obtained from the J ohnsons in August,

2000,

The doctrine of “equitable conversion” is the law in Oregon. In Security State Bank v.
Luebke, 80 Or App 669, 673-674, 723 P2d 369, 371 (1986) the court stated the doctrine in a case
involving third party creditors as follows:

Despite the absence of legislative history, it is possible to determine the meaning
that the legislature intended the term "owns" to have. See ORS 174.020; Duncan v.
Dubin, 276 Or. 631, 636, 556 P.2d 105 (1976). The original versions of ORS 88.110 and
ORS 88.120 were adopted in 1913 and 1917, respectively. (FN5) At that time, the term
"owner" in a land sale contract had a clear meaning in case law. In Walker v. Goldsmith,
14 Or. 125, 137, 12 P. 537 (1886), explaining the doctrine of equitable conversion, the
Supreme Court stated that the purchaser under a land sale contract

"[i]s treated as the owner of the land, and it is devisable and descendible as his real estate.
On the other hand, the money is treated as the personal estate of the vendor, and is subject
to the like mode of disposition by him." (Quoting 2 Story's Equity Jurisprudence, §
1212)
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In Sheehan v. McKinstry, et al, 105 Or. 473, 483, 210 P. 167, 1922), decided not
long after the enactment of ORS 88.120, the Supreme Court explained:

"Under an executory contract for the sale of realty, equity regards the real beneficial and
equitable ownership of the land as vested in the vendee, the vendor merely holding the
legal title as security for the purchase price."

Words used 1n a statute which have a settled meaning are presumed to be used in
that sense. See State v. Keys, 244 Or. 606, 609-10, 419 P.2d 943 (1966); State v.
Tauscher, 227 Or. 1, 10, 360 P.2d 764 (1961). Further, a seller in a land sale contract
retains legal title only as security for the payment of the contract debt. Generally, the
seller has no right to exercise any of the incidents of ownership. It would not further the
legislative purpose in enacting ORS 88.120 to treat a seller of real property as the owner,
nor would it be consistent with the meaning courts previously had given the term
"owner." In the absence of legislative history to the contrary, we conclude that the
legislature intended the word "owns" to have that same meaning.

And in the Supreme Court, Luebke, 303 Or 418, 423, 737 P2d 586, 588 (1987), the court
reiterated:
The doctrine of equitable conversion was firmly entrenched in Oregon law when

ORS 88.120 was enacted. See, e.g., Walker v. Goldsmith, 14 Or. 125, 137, 12 P. 537
(1886). Under it, the bundle of rights known as ownership is divided between the parties to
an executory land sale contract. The purchaser is regarded as the owner and generally has
the right to full possession and enjoyment of the property. Senior Estates v. Bauman
Homes, 272 Or. 577, 583-84, 539 P.2d 142 (1975); Bembridge v. Miller, 235 Or. 396,
408-409, 385 P.2d 172 (1963). The vendor's posttion is analogous to that of a mortgagee
who retains legal title as security for the purchase price. Sievers v. Brown, 34 Or. 454,
457-58, 56 P. 171 (1899); 3 American Law of Property § 11.22, 62 (Casner ed. 1974).

Thus the decision of the Hearings officer that Caleb Siaw was “holder of legal title to the
real property between 1998 and at least late 2001" is error, so too then is his First Conclusion of
law. QAR 340-071-0100 (92) was clearly drafted with this principal of law in mind. The State’s
in its closing, misconstrues this doctrine arguing that the vendor and vendee are “joint owners”,
The hearings officer either similarly misconstrues the concept of joint ownership (husband and

wife, for example) or failed to recognize the doctrine of equitable conversion.

Caleb Siaw was not the “owner” of the property within the meaning of Oregon case law,
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the statute and regulations. He had a security interest in his “vendor’s title” (or portion of the
title) and not that part of the title which is the basis of responsibility in the statute and
regulations, a mere “a security interest”. If it were otherwise, there would be no need to define
“...the contract purchaser of real property” as an owner in the regulations.

Exception A2 -- A & D Trust Contract

In conjunction with his finding on “legal title”, the Hearings Officer sought to bolster his
position and found the coﬁtract between Caleb Siaw and the A & D Trust “was not properly
acknowledged and could not have been recorded under Oregon law.” There is a problem with
this finding, the contract was recorded in its original form. On January 10, 2002, the contract,
as originally acknowledged, was recorded as fee no. 200200315, The Hearings Officer ignored
the evidence. Compare Ex. 1 with the submission of January 23, 2002 and one can determine
that there is no difference in the acknowledgment,

Further, that is not the test in Oregon. Recording is for the purpose of notice. ORS

93.640 and see Williams v. First National Bank of Ontario 48 Or 571, 576-577, 87 P 890 (1906).

Musgrove v. Bonser 5 Or 313, 316 (1874) first established that recording 1s not necessary to

transfer and interest in property but it was most succinctly put in Manaudas v. Mann 14 Or 450,

452,13 P 449 (1887):

...the want of the acknowledgment, or the proof which may authorize the
admission of the deed to record, does not invalidate the deed as between
grantor and grantee, and that it is good as to all persons who are chargeable
with actual notice. Blain v. Stewart 2 Towa 378. The courts in this state
have given it the same construction.

The DEQ had notice from the purchaser as shown in their e-mails, Ex. 124, et seq. Caleb
Siaw testified he sent them a copy of the contract in April or May of 1999. The Hearings Officer

found that Petitioner’s wife provided a copy of the contract, without exhibits, to the DEQ in
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December, 1999, Finding of Fact 20.
The conclusion to be drawn is singular, Caleb Siaw was only the “legal title” holder, i.e.,

the “legal owner” for 21 months and never duriﬁg the time period of the MAO.

Exceptions B and F -- Effect of the MAQO

The hearings officer found “Because both parties did not initial the changes respondent
wrote on the MAO, those changes have no legal effect.” That is legally incorrect. Exhibit 114,
the Mutual Agreement and Order was signed first, by Caleb Siaw and altered. It was then
delivered to the DEQ and signed, as altered. There was an offer, the original typed MAOQ; a
counter-offer, the altered MAQ; and an acceptance of the counter-offer, by signing the altered
MAO. The lawis well settled that adding terms to an offer and returning it to the offerree is not
an acceptance, but a counter-offer. Caleb Siaw’s adding and amending terms to the MAO was

not an acceptance of the MAO, but a counter-offer. Cf. D’Angelo v. Schultz 110 Or App 445,

450, 823 P2d 997, 1000 (1992); Lang v. Oregon Idaho Annual Conf. Of United Methodist

Church 173 Or App 389, 395, 21 P3d 1116 (2001). This is a fundamental principal of contract
law. |

Thus the signing by the DEQ of the “altered” MAO establishes that Caleb Siaw is a
“former owner”.

Exception C, Failure to Find Estoppel

In State, By and Through Dept. of Transportation v. Hewett Prof, Group, 321 Or 118,

126, 895 P2d 855, 860 (1995) the Court reiterated the principal of estoppel agamst the

government:

This court previously has accepted the general proposition that, under appropriate
circumstances, an agency of the government may be estopped to assert a claim inconsistent
with a previous position taken by it. See Belton v. Buesing, 240 Or. 399, 411, 402 P.2d 98
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(1965) (accepting abstract proposition, but finding no basis for application of doctrine
under the specific facts of that case). For estoppel to be established, the party claiming it
must (among other things) have relied on the governmental agency's misstatements, and the
party's reliance must have been reasonable. > Committee in Opposition v. Oregon
Emergency Correc., 309 Or. 678, 686, 792 P.2d 1203 (1990). (FN4) Sce also Wiggins v.
Barrett & Associates, Inc., 295 Or. 679, 697, 669 P.2d 1132 (1983) (one element necessary
for reasonable reliance in a claim for equitable estoppel was that it "was within the lawful
powers of the [agency]" to make the statements relied on).

The State is estopped to deny its own alternative performance, to wit:
Ex. 3, states, in pertinent part:

“Based on the statements made by DEQ’s Robert Baumgartner and his staff, your options
appear to be as follows:

Ak ook

6. Remove the problem units. Landlord-Tenant issues would have to be taken into
consideration. While DEQ would not then have a permit to review, staff has
indicated that frequent visits would be made to ensure that there were no discharges.”

after reasonable compliance by the Respondent in complying with the alternative, and the State

should be estopped from asserting the lack of obtaining the WPCF permit as the basis for any

action herein. In accord: Employment Div, v. Western Graphics Corp. 76 Or App 608, 614, 710

P2. 788, 791 (1985).

[xception C. 1. F - Effect of Removal of Mobile Homes

Once again, we have identified all of the trees and missed the forest. Caleb Siaw is not
the owner for purposes of liability for a fine except for a brief period of time. He is not the
owner, under the statute, responsible for correcting the system nor for purposes of the economic
benefit analysis for any material period of time. He did, however, agree with the A & D Trust, to
be at least financially responsible for “obtaining DEQ approval”. The agreement with the DEQ

under the MAO, is less clear, given the alterations. The DEQ resisted joining the A & D Trust
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in this matter for no discernable reason unless it was to punish Caleb Siaw. (It should be noted,

Anne Cox and Caleb Siaw had a prior history.) Is this a vendetta? If the protection of the public

is the ultimate goal, all owners who have permitted sewage discharge should be named.
Nevertheless, regardless of who is legally responsible, all of the activity of the various

property owners regarding completing the WPCF permit came to a screeching halt with the

DEQ’s suggestion that removal of the homes would solve the problem.

Ex. 3, states, in pertinent part:

“Based on the statements made by DEQ’s Robert Baumgartner and his staff, your options
appear to be as follows:

ek ok

6. Remove the problem units. Landlord-Tenant issues would have to be taken into
consideration. While DEQ would not then have a permit to review, staff has
indicated that frequent visits would be made to ensure that there were no discharges.”

Which makes perfect sense when only one system (of three separate systems) in the park
is broken. The cessation of the use of that system, solves the problem. Why 1s the DEQ blindly
pursuing Caleb Siaw, when the “broken system” has ceased to be utilized?

The Mal’s, with Caleb Siaw’s financing, complied with “option 6" in Bob Sweeney’s
letter, Ex. 3 and thus Caleb Siaw “obtained DEQ approval”. Caleb Siaw “achieved” DEQ
approval by stopping the flow of sewage and removing the mobile homes that were causing the
problem. And this was done at the DEQ’s direction. Isn’t it the policy of the DEQ to endeavor
by conference, conciliation and persuasion to solicit compliance. OAR 340-012-0026(2). The
concept is simple, the groundwater can’t be contaminated by sewage if no sewage discharge

occurs in the area. Doesn’t this cessation of use amount to a solution:

340-040-0050 Selection of the Remedial Action
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(1) Requirements: After opportunity for public review and comment, the Director
shall select a remedial action. Such remedial action shall meet the following requirements:

(a) Be protective of present and future public health, safety, and welfare and the
environment; and

(b) To the maximum extent practicable:
(A) Be cost effective;

(B) Use permanent solutions and alternative technologies or resource recovery
technologies;

(C) Be implementable; and
(D) Be effective.

The action, then, of the A& D Trust, and Caleb Siaw in implementing “option 6"
complies with the regulatory requirements of a “Remedial Action”. OAR 340-071-0130(1)
includes “...use shall not be authorized...” as an action regarding a system.

The DEQ and the Hearings officer exceed their authority when they prosecute Caleb Siaw
for not replacing all three systems in the entire park. The DEQ implicitly recognized in option 6,
that remedial action, short of re-doing the “hodgepodge of systems” in the entire park, was a
solution. The “system” that is subject to being treated here, does not necessarily include the
entire park. The park is composed of separate systems, cf. Ex. 109, the maps introduced and the
testimony of Anne Cox. The desire to improve the entire park may have public benefits but is
not necessary to effect a remedial solution. The definition of “repair” cited by the Hearings
Officer, confirms the availability of that remedy:

OAR 340-071-0100:

(115) "Repair” means installation of all portions of a system necessary to eliminate
a public health hazard or pollution of public waters created by a failing system. Major

repair is defined as the replacement of the soil absorption system. Minor repair is defined as
the replacement of a septic tank, broken pipe, or any part of the on-site sewage disposal
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system except the soil absorption system. (Emphasis added)
It is clear in the statute, that portions of a system can be repaired or corrected. The DEQ in the
field knew that, see Ex. 3, why didn’t the DEQ in court, know that. The Hearing’s Officer’s
implied finding that all of the park’s multiple systems is not supported by the evidence of failure
in one separate system.

The basis for the fine must be reviewed and reconsidered in light of the above. The
actual flow of sewage pre-dates the MAO and has already been the subject of a fine. The
balance of the fine, directed at not completing the permit process, is without legal foundation in
light of the actions of the DEQ and remedial actions of the owner.

Exceptions D, D1 - 4 — Penalty

Given the above analysis, the time frame over which the fine was measured as well as
the values assigned to the components are in error,

Simply, put the fine is excessive and vindictive. There is not a single effort made by
the state in this proceeding to either recognize its own complicity in dissuading the owner from
completing the permit process or recognizing the permit was no longer necessary.

Again, I cannot emphasize strongly enough the basic reason the permit process was
abaondoned:

Ex. 3, states, in pertinent part:

“Based on the statements made by DEQ’s Robert Baumgartner and his staff, your
options appear to be as follows:

kg kg

6. Remove the problem units. Landlord-Tenant issues would have to be taken into
consideration. While DEQ would not then have a permit to review, staff has
indicated that frequent visits would be made to ensure that there were no discharges.”
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There should be no fine. If there is a fine, it should be based upon the time it took to
remove all of the offending homes and reflect that process, not the alleged failure to complete
the permit process.

Any fine should reflect that the actual charge, of not obtaining a permit, “...had no
potential for or actual adverse impact on the environment, nor posed any threat to public
health,...” OAR 340-12-0045(1)(a)(B)(ii) because a different remedial action was undertaken
and completed.

When in fact there was a sewage discharge, from Nov. of 1997 until Oct. of 1998, which
culminated in the first violation notice, Ex. 109, the assessed penalty for an actual spill was
$6,291.00. The assessment for failing to complete the permit process and install an
unnecessary system is $317,700.00. Am I the only person who sees the incongruity in these
numbers.

The Base Penalty should be found to be minor. OAR 340-012-0045(1)B)(ii):

(ii) If the Department finds that the viclation had no potential for or actual adverse impact on the
environment, nor posed any threat to public health, or other environmental receptors, a
determination of minor magnitude shall be made. In making a determination of minor
magnitude, the Department shall consider all available applicable information including such
factors as; The degree of deviation from the Commission's and Department's statutes, rules,
standards, permits or orders, concentration, volume, percentage, duration, toxicity, and the
extent of the effects of the violation. In making this finding, the Department may consider any
single factor to be conclusive for the purpose of making a minor magnitude determination.

The Respondent and the A & D Trust, did not deviate from the Department’s request,
but complied with “option 6". The penalty base should be minor.

The “prior” significant actions “P** should be “2" at worst. The treating of the original

department penalty and criminal action as two separate instances is double jeopardy. They are

two separate penalties for one action. The statute refers to actions and cannot be read to
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multiply occurrences because different tribunals punished the same activity.

The “past history”, “H”,should be rated a “-2". The.DEQ applies a value for no action.
Respondent installed holding tanks. Respondent payed the engineer, Robert Sweeney’s fees.
Respondent bought tow mobile homes and in conjunction with the A & D Trust ceased using
the offending homes. The Respondent spent $144,000.00. The park will lose $384,000.00 in
revenues over the next 20 years. The Hearings Officer’s finding is not supported by the
evidence.

The source of the violation, the “R” factor is likewise misconstrued. The Mutual
Agreement and Order was signed and was not complied with but due to the alternative proposed
by the DEQ, the other party to the MAQ. Further Respondent and the A & D Trust did comply
with the alternative, “option 6. Any delay in completing the home removals, resulted from the
sale of the park to the A & D Trust and we are dealing with a factor that should be 0 or 2 at
worst. |

The “cooperation” index “C” likewise ignores the Respondent’s actions, ignores the
sale, and ignores “option 6" and ignores the money spent by Respondent to solve the sewage
problem. The leaks were stopped, efforts (expensive efforts) were made to find a solution and
steps were taken to solve the problem. This should be a negative 2.

Exception E — Economic Benefit

The Hearings Officer found that a space rents for $200.00 per month and had operated
for many years. (Finding of Fact 1). The DEQ was recommending a sewage system with a
useful life of 20 years. (F/F 25). Respondent unhooked eight homes. (F/F 24). The cost of
unhooking eight homes is $1,600.00 per month in lost revenues. Over 20 years that amounts to

$384,000.00 in lost potential revenues. That is a substantial amount of money never addressed

Page 16 - Petitioner’s Brief




by the hearings office. OAR 340-012-0045(1)(F):

(I) "EB" is the approximated dollar sum of the economic benefit that the Respondent gained
through noncompliance.

What has the Respondent or the owner “gained?” There has been no economic gain from
noncompliance with the MAQO. The hearings officer’s findings that the money spent was not
spent toward a permanent solution ignores “option 6" of Exhibit 3, which was unrefuted and was
never denied by anyone on behalf of the DEQ.
v

PROPOSED ALTERNATIVE FINDINGS AND ORDERS
A. The DEQ proved that Respondent was the owner of the property from October 31, 1996 until
July 30, 1998, and thereafter held title as security only.
A. 1 Respondent did not violate ORS 468.140(1)(c) by failing to comply with the MAO and in
not submitting a complete application for a WPCF permit. Respondent complied with an
alternative method of performance offered by the DEQ and no fine should be imposed.
A. 2 The contract between Respondent and Caleb Siaw was properly acknowledged and was later
recorded. The contract was a valid sale of the property from Respondent to the A & D Trust.
A. 3. As the owner of the property, Respondent was owner for purposes of the onsite sewage
disposal rules in OAR Chapter 340, division 71, from October 30, 1996 until July 30, 1998.
B. The Mutual Agreement and Order was signed by Respondent as a “former owner”.
C, C-1. The DEQ is estopped from denying the Respondent’s compliance with its alternative
method of solving the sewage problem. By removing the eight mobile homes and ceasing to use
the failing septic system thereby complying with the alternative method of resolution proposed

by the DEQ, the MAO was superceded and rendered moot.
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D. No penalty is warranted under the circumstances of this case.
D. 1. The value for “P” should be 2.

D. 2 The value for “H” should be -2.

D. 3 The value for “R” should be 0.

D. 4 The value for “C” should be -2.

E. No economic benefit penalty is assessable in this case.

F. Order No. 1. Find that respondent complied with an alternative method of resolution of the
sewage discharge problem and no violation of ORS 468.140(1)(c) occurred for failing to comply
with the precise terms of the MAO.

Respectfully submitted this 15 day of July, 2002.

Michael J .’.Kava}ii.l?m 75205
Attorney for Petitiefier on Review
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CERTIFICATE OF MAILING
I hereby certify that I served the Petitioner’s Brief, on the following persons:
Jeff Bachman
Dept. of Environmental Quality
811 S.W. Sixth Ave.
Portland, Or. 97204

on July 15, 2002, by depositing a true copy of the above item, addressed as shown above, on said




Oregon Department of Environmental Quality

811 SW Sixth Avenue
john A. Kitzhaber, M.D., Governor Portland, OR 9720 4_1390

(503) 229-5696
TTY (503) 229-6993

June 27, 2002

Michael J. Kavanaugh Esq.
Attorney at Law

4930 SE Woodstock Blvd.
Portland, OR 97206

RE: Caleb Siaw
WQ/D-NWR-990-186

The Environmental Quality Commission received a request for an extension of the
deadline for filing briefs on behalf of the respondent in the above referenced case. The
respondent’s brief was due on June 29, 2002. An extension of the deadline to July 13,
2002, has been granted. If you have any questions, please feel free to contact Mikell
O’Mealy, Assistant to the Commission, at 503-229-5301 or 800-452-4011 extension
5301 within the state of Oregon.

Sincerely,

Stephanie Hallock
Director

cc: Jeffrey R. Bachman, Environmental Law Specialist

DEQ-1 &




Michael J. Kavanaug’h

Attorney at Law
4930 SE Woo&stoclz Blvd‘
Portlancl, Or. 97206
{503) 788-3630/Fax (503) 788.5345

June 27, 2002
Dept. of Environmental Quality
Emma Snodgrass
811 S.W. Sixth Ave.
Portland, Or. 97204
Re: WQ/D-NWR-99-186 Caleb Siaw

Dear Ms. Snodgrass,

Pursuant to our phone conversation, I am requesting a two week extension in which to
file exceptions; and a brief. My scheduled has peaked at this point in the year e;nd fime is at a
- premium. T have been in court or at a hearing everyday this week, even if only for brief periods.
I have an asylum hearing on Monday, July 1 and a pre-frial conference scheduled in federal court
for July 8, 2002.

The previous week wasn’t much better as I was in court twice and prepared for three
other matters, an arbitration and hearing among them, all of which were setover at the last
minute.

A two week extension will allow me to adequately address the points I wish to raise.

Thank you.

ichael J {Kdvanaugh

ce: Jeff Bachman
By Fax




Department of Environmental Quality
811 SW Sixth Avenue

John A. Kitzhaber, M.D., Governor Portland, OR 97204-1390

: (503) 229-5696

June 3, 2002 TTY (503) 229-6993
Via Certified Mail

Michael J. Kavanaugh
4930 S.E. Woodstock Blvd.
Portland, OR 97206

RE: Case No. WQ/D-NWR-99-186
Dear Mr. Kavanaugh:

On May 29, 2002, the Environmental Quality Commission received your timely request for
Commission review of the (second) Proposed Order for the above referenced case.

The hearings decision for this case outlined appeal procedures, including filing of exceptions and
briefs. The hearing decision and Oregon Administrative Rules (OAR 340-011-0132) state that

you must file exceptions and brief within thirty days from the filing of your request for
Commission review. Your exceptions should specify the findings and conclusions that you object -
to in the Proposed Order and include alternative proposed findings. Once your exceptions have
been received, or, if no exceptions have been received by June 29, 2002, the Department will file
an answer brief within thirty days. Ihave enclosed a copy of the applicable administrative rules.

To file exceptions and briefs, please mail these documents to Mikell O'Mealy, on behalf of the
Environmental Quality Commission, at 811 SW 6th Avenue, Portland, Oregon, 97204, with
copies to Jeff Bachman, Department of Environmental Quality, at 811 SW 6th Avenue, Portland,
Oregon, 97204, . ?

_ After both parties file exceptions and briefs, this item will be set for Commission consideration
at a regularly scheduled Commission meeting, and I will notify you of the date and location, If

you have any questions about this process, or need additional time to file exceptions and briefs,
please call me at 503-229-5301 or 800-452-4011 ext. 5301 within the state of Oregon.

Sincerely,
il (el

Mikell O’Mealy
Assistant to the Commission

ce! Jeff Bachman

DEQ-1




Oregon Administrative Rules 340-011-0132

Alternative Procedure for Entry of a Final Order in Contested Cases Resulting from Appeal of
Civil Penalty Assessments

(1) Commencement of Review by the Commission:

(a) Copies of the hearing officer's Order will be served on each of the participants in accordance
with OAR 340-011-0097. The hearing officer's Order will be the final order of the
Commission unless within 30 days from the date of service, a participant or 2 member of the
Commission files with the Commission and serves upon each participant a Petition for
Commission Review. A proof of service should also be filed, but failure to file a proof of
service will not be a ground for dismissal of the Petition.

(b) The timely filing of a Petition is a jurisdictional requirement and cannot be waived.

(c) The timely filing of a Petition will automatically stay the effect of the hearing officer's Order.

(d) In any case where more than one participant timely serves and files a Petition, the first to file
will be the Petitioner and the latter the Respondent.

(2) Contents of the Petition for Commission Review. A Petition must be in writing and need only
state the participant's or a Commissioner's intent that the Commission review the hearing
officer's Order.

(3) Procedures on Review: ‘

(a) Petitioner's Exceptions and Brief: Within 30 days from the filing of the Petition, the Petitioner
must file with the Commission and serve upon each participant written exceptions, brief and
proof of service. The exceptions must specify those findings and conclusions objected to, and
also include proposed alternative findings of fact, conclusions of law, and order with specific
references to the parts of the record upon which the Petitioner relies. Matters not raised before
the hearing officer will not be considered except when necessary to prevent manifest injustice.

(b) Respondent's Brief: Each participant will have 30 days from the date of filing of the
Petitioner's exceptions and brief, in which to file with the Commission and serve upon each
participant an answering brief and proof of service. If multiple Petitions have been filed, the
Respondent must also file exceptions as required in (3)(a) at this time.

(c) Reply Brief: Each participant will have 20 days from the date of filing of a Respondent s
brief, in which to file with the Commission and serve upon each participant a reply brief and
proof of service.

(d) Briefing on Commission Invoked Review: When one or more members of the Commission
wish to review a hearing officer's Order, and no participant has timely filed a Petition, the
Chairman will promptly notify the participants of the issue that the Commission desires the
participants to brief . The Chairman will also establish the schedule for filing of briefs. The
participants must limit their briefs to those issues. When the Commission wishes to review a
hearing officer's Order and a participant also requested review, briefing will follow the
schedule set forth in-subsections (a), (b), and (c) of this section.

(e) Extensions: The Chairman or the Director, may extend any of the time limits contamed in this
rule except for the filing of a Petition under subsection (1) of this rule. Each extension request
must be in writing and be served upon each participant. Any request for an extension may be
granted or denied in whole or in part.



(f) Dismissal: The Commission may dismiss any Petition if the Petitioner fails to timely file and
serve any exceptions or brief required by this rule.

(g) Oral Argument: Following the expiration of the time allowed the participants to present
exceptions and briefs, the Chairman will schedule the appeal for oral argument before the
Commission.

{4) Additional Evidence: A request to present additional evidence will be submitted by motion
and be accompanied by a statement specifying the reason for the failure to present the
evidence to the hearing officer. If the Commission grants the motion or decides on its own
motion that additional evidence is necessary, the matter will be remanded to a hearing officer
for further proceedings.

(5) Scope of Review: The Commission may substitute its judgment for that of the hearing officer
in making any particular finding of fact, conclusion of law, or order except as limited by OAR
137-003-0665.

Stat. Auth.: ORS 183.335 & ORS 468.020

Stats. Implemented: ORS 183.430 & ORS 183.435 .

Hist.: DEQ 78, f. 9-6-74, ef. 9-25-74; DEQ 115, f. & ef. 7-6-76; DEQ 25-1979, {. & ef. 7-5-79;
DEQ 7-1988, f. & cert. ef. 5-6-88; DEQ 1- 2000(Temp) f. 2-15-00, cert. ef, 2-15-00 thru 7-31-
00; DEQ 9-2000, f. & cert. ef. 7-21-00




BEFORE THE ENVIRONMENTAL QUALITY COMMISS J

OF THE STATE OF OREGON
)
)
In the Matter of ) No. W(Q/D-NWR-99-186
) Hearings Officer Panel Case No. G60602
CALEB SIAW )
) PETITION FOR REVIEW
Respondent, )

Respondent Caleb Siaw hereby requests review by the Commission of the Proposed
Order and decision of Ken L, Betterton, Administrative Law Judge, dated April 5, 2002.

Dated this 29" day of May, 2002.

/ PN
Mﬁchael (f/k(av/anaug\h OSB 75205

Attorney for Caleb Siaw

CERTIFICATE OF MAILING
[ hereby certify that I served the Petition for Review, on the following persons:

Jeff Bachman

Dept. of Environmental Quality
811 S.W. Sixth Ave.

Portland, Or. 97204

on May 29, 2002, by depositing a true copy of the above item, addressed gs shown above, on said

date in the U.S. Mail, postage prepaid, at the post office in Portland,




Ref No.. G60602 STATE OF OREGON | Dec Mailed:  05/01/02
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875 Union Street NE
Salem, Oregon 97311

CALEB SIAW, MD DEPT OF ENVIRONMENTAL QUALITY
19075 SE FOSTER RD / 811 SW 6TH AVE
BORING OR 97009 9653 PORTLAND OR 97204 1334
MICHAEL J. KAVANAUGH JEFF BACHMAN
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STATE OF OREGON
BEFORE THE HEARING OFFICER PANEL
FOR THE ENVIRONMENTAL QUALITY COMMISSION

IN THE MATTER OF: )
) AMENDED PROPOSED ORDER
| )
Caleb Siaw, M.D., ) Hearing Officer Panel Case No. G60602
) Agency Case No. WQ/D-NWR-99-186"
) CLATSOP COUNTY
Respondent. )
HISTORY OF THE CASE

The Department of Environmental Quality (DEQ) issued a Notice of Assessment of Civil
Penalty pursuant to ORS 468.126 through 468.140, ORS Chapter 183, and OAR Chapter 340,
Divisions 11 and 12, to respondent Caleb Siaw, M.D., on July 31, 2001. The notice alleges that
from or about September 15, 1999 respondent violated ORS 468.140(1)(c) and committed two
Class I violations by violating an order of the Environmental Quality Commission, by violating
Paragraph 15.B(1) of a Mutual Agreement and Order (MAO), Case No. WQ/D-NWR-99-186
[sic], by failing to submit the information required to complete his application for a WPCF
permit (violation 1), and that respondent violated Paragraph 15.A(4) of MAO Case No. WQ/D-
NWR-99-212 [sic]’, by failing to submit holding tank pumping receipts for the previous month
(violation 2). The notice assessed a civil penalty in the amount of $373,580 for violation 1.

On or about August 8, 2001 respondent filed a written request for hearing and answer.
Respondent generally'denied the allegations in the notice, and asserted as affirmative defenses
that he had negotiated with DEQ to have the tanks pumped in accordance with the Mutual
Agreement and Order, that he ceased to use the offending area for sewage disposal, removed the
homes hooked up to the offending area and did not violate sewage disposal laws, and that on or
about April 8, 1999 respondent sold the property on contract, and no longer owned the property.

On January 15, 2002 respondent filed a Motion to Join Indispensable Party/Motion to
Postpone and Consolidate. Respondent sought to join A & D Trust, and/or Adrian and Danny
Malo [sic] , the owners of the property. Respondent cited OAR 137-003 -0520° and ORCP 29* to

! The Notice of Assessment of Civil Penalty incorrectly names the case number as “WQ/D-NWR-99-168.” The
correct case number is “WQ/D-NWR-99-186.” The correction to the case number was made by interlineation at the
beginning of the hearing on January 17, 2002, '

*The July 31, 2001 notice incorrectly names the case number for the MAO, The correct case number is “WQ/D-
NWR-98-212,” not “WQ/D-NWR-95-186" or “W(Q/D-NWR-99-212.”

Proposed Order
DEQ (Siaw)
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support his motion. The Oregon Rules of Civil Procedure (ORCP) do not apply to administrative
proceedings in Oregon.” OAR 137-003-0520 addresses the filing of documents, motions,
pleadings and orders, and the deadline for filing such papers with the Hearing Officer Panel, not
joining other parties to contested case hearing. OAR 137-003-0005° does provide for the
participation in a hearing by other persons who have an interest in the outcome of an agency’s
contested case. That other person must file a petition with the agency at least 21 days prior to the
date set for the hearing. No such party filed a timely petition here, rather respondent filed a
motion to join another party. Moreover, motions must be filed at least seven calendar days
before the date set for the hearing (scheduled in this case for January 17, 2002). OAR 137-003-
0630.7 Respondent filed its motion two days before the hearing, and did not comply with the
rule. Respondent’s Motion to Join an Indispensable Party/Motion to Postpone and Consolidate
was denied.

A hearing was held in Portland, Oregon on January 17, 2002 before Ken L. Betterton,
administrative law judge. Jeff Bachman, environmental law specialist, represented DEQ.
Respondent appeared and was represented by Michael J. Kavanaugh, attorney at law. Anne Cox
and Les Carlough testified as witnesses for DEQ. Robert Sweeney, Adrian Malo and Caleb
Siaw, M.D., testified as witnesses for respondent.

A telephone conference hearing was held on February 13, 2002 to address additional -
documents as exhibits for the record. Jeff Bachman represented DEQ at the telephone
conference hearing. Michael J. Kavanaugh represented respondent.

The parties filed their written closing arguments on March 1, 2002, at which time the
record closed.

3 OAR 137-003-0520 provides, in part: ,
(1) Unless otherwise provided by these rules, any documents, correspondence, motions, pleadings, rulings
and orders filed in the contested case shall be filed as follows:
* &k ok Kk ’
(b) With the Hearing Officer Panel or assigned hearing officer after the agency has referred the case to the

Panel and before the assigned hearing officer issues a proposed order,
* ok F ok ok

“ ORCP 29 prov‘ides for the “Joinder of Persons Needed for Just Adjudication.”

S ORCP 1 provides:
A Scope. These rules govern procedure and practice in all circuit courts of this state, * * *,

¢ OAR 137-003-0005 provides, in part:
(1) Persons who have an interest in the outcome of the agency’s contested case proceeding or who
represent a public interest in such result may request to participate as parties or limited parties.
(2) A person requesting to participate as a party or limited party shall file a petition with the agency at least
21 calendar days before the date set for the hearing * * *,

" OAR 137-003-0630 provides, in part:
(1) Unless otherwise provided by statute or rule, all motions shall be filed in writing at least seven days
before the date of the hearing * * *,

Proposed Order
DEQ (Siaw)
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A Proposed Order was mailed to the parties on April 5, 2002.

On April 17, 2002 DEQ filed a request for issuance of a revised or amended proposed
order pursuant to OAR 137-003-0655.% DEQ presented the following questions with its request:

“First, page 17 of the Order, in reference to the Department’s decision
to impose one daily civil penalty for each month in which a violation
occurred, states ‘Without statutory or administrative rule authority to
impose penalties for each month, DEQ cannot impose such penalties.’
Is it your decision that ORS 468.140 requires DEQ to assess a penalty
for only one day of violation or for every day of violation, but does not
confer discretion on the Department to assess penalties for an
intermediate number of days of violation?”

“Second, page 18 of the Proposed Order states ‘Because the
administrative rules provide for an enhanced penalty for a continuous
violation, it is more appropriate to address the continuous nature of the
violation in the penalty calculation, rather than impose a separate
penalty for ecach day of violation.” Is it your decision that, when a
violation spans more than one day, OAR 340-012-045(1)c)(C) [sic]
requires that the penalty be based on a single day as aggravated by the
‘O’ factor, or is this a case-specific decision? If’it is case specific, what
is your basis in fact and law that ‘it is more appropriate to address the
continuous nature of the violation in the penalty calculation. [sic.]”

DEQ’s questions raise the relationship between ORS 468.140° and the allegations DEQ
made in its Notice of Assessment of Civil Penalty and the proof of those allegations. ORS
468,140 mandates a civil penalty for each day of violation. The Violation Section of the Notice

% OAR 137-003-0655 provides, il patt:
(1) After issuance of the proposed order, if any, the hearing officer shall not hold further hearing or revise
or amend the proposed order cxcept at the request of the agency

ok ok ok

® ORS 468.140 provides, in part;
(1) In addition to any other penalty provided by law, any person who violates any of the following shall
incur a civil penalty for each day of violation in the amount prescribed by the schedule adopted under ORS

468.130.

* ok ok ok ok

(c) Any rule or standard or order of the Environmental Quality Commission adopted or issued pursuant to
CORS 448.305, 454.010 to 454.040, 454.205 to 454.255, 454.305 to 454.535, 454.605 to 454,755, ORS
chapter 467 and ORS chapter 468, 468 A and 468B.

ok ko ok

{(2) Each day of violation under subsection (1) of this section constitutes a separate offense.

Bk ok ok

Proposed Order
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of Assessment of Civil Penalty states: “From or about September 15, 1999, Respondent violated
ORS 468.140(1)(c) by violating a Commission Order.” (Ex, B at 2.) In its penalty calculation,

- Exhibit 1 to the Notice of Assessment of Civil Penalty, DEQ states: “Respondent has been in

* daily violation of the MAO since September 15, 1999, The Department elects to assess civil
penalty for each month in which a daily violation occurred.”™® (Zd. at 6.)

- Imposing a separate penalty for each day of violation for about 20 months would result in
a civil in the millions of dollars. DEQ correctly points out that such a penalty could be
unrealistic for the violation, the value of the real property in question, and would be
unenforceable as a practical matter.

The questions DEQ presented in its April 7 letter could have been easily resolved if
DEQ had alleged in its Notice of Assessment of Civil Penalty violations only for the specific
days on which it sought a civil penalty. Such an approach would have complied with the
language of ORS 468.140 which mandates a civil penalty for each day of violation, and given
DEQ the civil penalty outcome it desired (violations for about 20 days). The question is whether
DEQ can achieve the outcome it seeks of a civil penalty for a specific number of days, given the
allegations in its notice, its proof, and the statement in its civil penalty calculation that “[t]he
Department elects to assess civil penalty for each month in which a daily violation occurred.”

I conclude that DEQ can assess such a penalty. Although DEQ did not specify the day of
each month on which it sought a penalty, it did state that it elected a penalty for each month in
which a daily violation occurred. Essentially DEQ requested the same thing as seeking a civil
penalty for, for example, December 15, 1999, January 15, 2000, February 15, 2000, and so on,
until it specified the total number of days it wished to seek a penalty. Respondent was placed on
notice in the Notice of Assessment of Civil Penalty that DEQ sought a penalty for one day each
month from September 15, 1999. DEQ subsequently changed that request to lower the number
of days of civil penalty to run from December 1999. Respondent has not been prejudiced by the
change because it lowers the potential penalty, as opposed to where DEQ might try to increase
the number of days of civil penalty from what it alleged in its notice.

The adjustment for the civil penalty for each day sought is made in the Civil Penalty
portion of the amended proposed order. - '

Because of the change made in this decision as a result of the first question presented in
DEQ’s April 17 letter, DEQ’s second question becomes moot.

EVIDENTIARY RULING

~ Administrative Law Judge Exhibits A through E, respondent Exhibits 1 through 7 from
the hearing on January 17, 2002 and Exhibits 8 through 13 from the telephone hearing on

' The Notice of Assessment of Civil Penalty assesses a penalty for each month from October 1999. DEQ’s closing
argument contends a penalty should be imposed for each month from December 1999.
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February 13, 2002, and DEQ Exhibits 100, 105 through 107, and 109 through 128 were admitted
into the record without objection. Respondent objected to DEQ Exhibits 101, 102, 103 104, and
-108 as not relevant. Those exhibits are relevant to DEQ’s allegations. Respondent’s objections
were overruled and the exhibits were admitted into the record, Respondent objected to Exhibit
129 as repetitive, and to Exhibit 130 as cumulative and contradictory.!! Exhibits 129 and 130
met the standards for admissibility in ORS 183.450 and were admitted into the record.

ISSUES

(1) Did respondent violate ORS 468.140(1)(c) by violating an order of the Environmental
Quality Commission by failing to submit information required to complete his application for a
WPCEF permit, and if so, what penalty should be imposed under OAR Chapter 340, DlVlSlOIlS 11
and 127

(2) Did respondent violate ORS 468.140(1)(c) by violating an order of the Environmental
Quality Commission by failing to submit holding tank pumping receipts for the previous month?

FINDINGS OF FACT

, (1) Respondent Caleb Siaw purchased real property in his own name in Clatsop County,
Oregon, generally described as HCR 63, Box 225, Seaside, Oregon, from Sama H. Banki by
warranty deed dated October 30, 1996, and recorded November 4, 1996 in Clatsop County land
records. (Ex. 9.) The property consists of several acres near the Necanicum River, outside
Seaside, Oregon, that had operated for many years as a mobile home and RV park (known as
Forest Lake Resort), including about 44 spaces for mobile homes and RVs, and a laundry. (Ex.
100.) The owner of the property typically has rented the spaces to tenants and collected the rents
for income. A space rents for about $200 per month,

(2) The resort operated for many years before April 1, 1995, when DEQ adopted OAR
340-071-0130, which requires a Water Pollution Control Facilities (WPCF) permit for any
system or combination of systems with a total sewage flow design capacity greater than 2,500
gallons per day. The average sewage flow for a single family residence is 250 gallons per day.
The resort used a collection of drain fields and septic tanks to dispose of sewage at the resort.
Because the resort, as well as many other similar facilities, operated prior to the effective date of
OAR 340-071-0130, those existing sewage disposal systems were “grandfathered in,” without
the need to apply for and obtain a WPCF permit, so long as the sewage system was not expanded
or needed repairs.'

" ORS 183.450 sets forth the standards for the admissibility of evidence in contested cases. ORS 183450 states: In
contested cases:
(1) Irrelevant, immaterial or unduly repetitious evidence shall be excluded * * *, All other evidence of a

type commonly relied upon by reasonably prudent persons in conduct of then' serious affairs shall be
admissible, * * *,

12 OAR 340-071-0130(16) provides, in part;
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(3) DEQ received complaints from tenants at Forest Park Resort as early as 1996 that the
sewage disposal system at the resort property did not function properly, causing raw sewage to
pond and spill onto the ground surface near tenants’ residences. DEQ mailed notices of
noncompliance to Sama Banki in June and in August 1996. On December 17, 1997, DEQ
mailed a notice of noncompliance to respondent by certified mail, informing him of complaints
from tenants about sewage spilling onto the ground surface, about repeated violations of
environmental protection laws, and that he needed to apply for a WPCF permit no later than
January 1, 1998 and submit plans and specifications for a sewage treatment system by February
1, 1998. (Ex. 101.)

(4) On February 5, 1998, DEQ mailed respondent another notice of noncompliance by
certified mail, informing him that he still had not filed his application for a WPCF permit, and
that DEQ inspectors had visited the resort on several recent occasions and seen evidence of
continued sewage disposal system failures on the property. (Ex. 102.) Respondent submitted an
incomplete application for a WPCF permit to DEQ on February 17, 1998. DEQ returned the
application to respondent on March 13, 1998, with a letter explaining to him what he needed to
submit in order to make his application complete. (Ex. 103.) On March 24, 1998 DEQ mailed
respondent another notice of noncompliance by certified mail, reciting the prior notices of
noncompliance and the numerous complaints and sewage disposal law violations at the resort,
(Ex. 104.)

(5) Respondent submitted another application for a WPCF permit on March 31, 1998.
X. . notified respondent i writing on April 30, that his application was
(Ex. 105.) DEQ notified dent i itt April 30, 1998 that hi licati

(a) Owners of existing systems meeting the system descriptions in (15)(a), (b), and (d) through {g) of this
rule are not required to apply for a WPCF permit until such time as a system repair, or alternation is

NeCcessary;
EXE XY

OAR 340-071- -0130(6) defines “alternation” as “gxpansion or change in location of the soil absorption facility or
any part thereof. Minor alternation is the replaccment or re-location of a septic tank or other components of the
gystem other than the soil absorption facility.”

OAR 340-071-0130(115) defines “repair” to mean:

“[i]nstallation of all portions of a system necessary to eliminate a public heaith hazard or poliutlon of public
waters created by a failing system. Major repair is defined as the replacement of the soil absorption
system. Minor repair is defined as the replacement of a septic tank, broken pipe, or any part of the on-site
sewage disposal system except the soil absorption system.”

OAR 340-071-0130{15} provides:
Operating Permit Requirements. The following systems shall be constructed and operated under a
renewable EPCF permit, issued pursuant to OAR 340-071-G162.
(a) Any system or combination of systems located on the same property or serving the same

facility with a total sewage flow design capacity greater than 2,500 gallons per day.
& ok o ok ok
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incomplete because he failed to submit an approvable plan for the upgrade and repair of the
sewage disposal system. (Ex. 106.)

(6) Respondent and Richard Johnson, who was in the process of purchasing the resort
property from respondent, met with DEQ natural resource specialist Anne Cox on August 27,
1998 to discuss the resort and what needed to be done to bring the sewage disposal system into
compliance. DEQ outlined the various options for correcting the sewage disposal system and
confirmed the options in a letter to respondent and to Johnson on September 1, 1998, (Ex. 107.)
No contract of sale or other document of conveyance from respondent to Johnson was recorded
in county deed records at that time. On July 30, 1998, Caleb Siaw, Trustee for Caleb Siaw, P.C,,
Trust, signed a memorandum of sale to sell the Forest Lake resort property Richard K. Johnson
and Joyce M. Johnson, husband and wife. (Ex. 13.) The Johnsons made a few payments on the
contract, then stopped, and let the property go back to respondent. The memorandum of sale was
recorded in Clatsop County land records on October 8, 1998. (/d.) On August 16, 2000, the
Johnsons signed a bargain and sale deed, deeding the property back to Caleb Siaw, P.C., Trust.
(Ex. 12.) That deed was recorded in the Clatsop County land records on August 25, 2000. (/d.)

(7) DEQ mailed another notice of noncompliance by certified mail to respondent on
September 21, 1998, again outlining the past notices of noncompliance of DEQ statutes and
administrative rules, and requesting that respondent submit a completed apphcatmn for a WPCF
permit. (Ex. 108.)

(R) During the late summer of 1998, DEQ referred environmental law violations at Forest
Lake Resort to the Clatsop County District Attorney for criminal prosecution. The Clatsop
County grand jury indicted respondent for water pollution in the first degree on September 10,
1998. Respondent entered a plea of no contest to water pollution in the second degree in Clatsop
County Circuit Court on January 22, 1999. The court sentenced respondent to probation, with
conditions, among others, that he pay a fine of $10,060 and “make a good faith effort to comply
with all DEQ requirements necessary to bring the property known generally as Forest Lake
Resort into compliance with DEQ rules and regulations regarding waste material.” (Ex. 110.)

(9) On December 9, 1998 DEQ received a copy of a rough drawing of a plan for a
sewage disposal treatment plant at Forest Lake Resort from Robert Sweeney, a consultant with
Environmental Management Systems, on respondent’s behalf. DEQ could not accept the plans
because they lacked a site evaluation.

(10) On December 15, 1998 DEQ issued and served respondent with a Notice of
Violation Department Order and Assessment of Civil Penalty, Case No. WQ/D-NWR-98-212,
alleging three violations of environmental laws and seeking, among other rehef civil penalties in
the amount of $6,291, and requmng respondent to submit to DEQ by the 15® of each month the
temporary holding tank pumping records for the preceding month. (Ex. 109.) Respondent
requested a hearing on the notice, but did not appear at the hearing scheduled for July 8, 1999. A
default order was taken against respondent on August 25, 1999. (Ex. 130.) The order
established one Class I and two Class II violations. (Id.)
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(11) DEQ’s Amne Cox met with respondent and Sweeney on February 23, 1999, to
explain to them what respondent needed to do to bring the sewage disposal system at Forest Lake
Resort into compliance with the law. The February 23, 1999 meeting led to DEQ and respondent
entering into a Mutual Agreement and Order (MAO), Case No. WQ/D-NWR-98-212, signed by
respondent on May 10, 1999, and adopted as a Final Order by the Environmental Quality
Commission on May 20, 1999. (Ex. 114.) On page 1 of the MAQ, respondent acknowledged
that he owned or operated Forest Lake Resort, although he wrote the words “former owner”
below his signature on the last page of the order. (/4. at 7.) Respondent wrote in some changes
on the MAO, and initialed those changes. (Jd. at 1, 3, 5-6.) The signatory for DEQ did not
initial the changes made by respondent when the signatory signed the MAO."?

(12) The MAO did not resolve the Notice of Assessment of Civil Penalty and Department
Order in Case No. WQ/D-NWR-98-212, that DEQ issued to respondent on December 15, 1998.
(Id. at 2.) The MAO authorized respondent to construct and use holding tanks for temporary
sewage collection until such time as respondent could install a DEQ approved permanent sewage
disposal system with a WPCF permit. (Id. at 3-4.) The MAO ordered respondent in Paragraph
15.B(1) to complete a WPCF permit within 30 days of being notified by DEQ if DEQ
determined a WPCF permit was needed based on a soil evaluation. Respondent also had the
responsibility pursuant to the terms of the MAO to provide a groundwater study and a narrative
and conceptual plan for the upgrade. (/d. at 4.) Within 30 days of submitting a complete WPCF
permit application, respondent agreed to submit acceptable plans and specifications for a sewage
system to serve the entire facility. (J/d. at 5.) The MAO ordered respondent in Paragraph
15.A(4) to submit the holding tank pump records by the 15™ day of the month for the preceding
month. (/d. at 3-4.) Respondent acknowledged in the MAOQO that he had actual notice of the
contents and requirements of the MAO, and that failure to fulfill any of the provisions of the
MAO would constitute a violation of the MAO and subject himself to civil penalties. (Id. at 6.)

7 (13) On June 7, 1999, DEQ mailed a letter to respondent reminding him that he needed to

get his temporary holding tanks approved by June 20, 1999, that he needed to submit his holding
tank pump records for May by June 15, and that he needed to complete an application for a
WPCF permit within 30 days of the signing of the MAQ, (Ex. 115.)

(14) In August 1999, respondent provided DEQ with monthly pump receipts through
June 1999. On August 16, 1999 DEQ mailed respondent a notice of noncompliance and notice
of incomplete application for a WPCF permit. (Ex. 116.) DEQ noted in its August 16, 1999
notice that respondent had provided a soil evaluation report on July 22, 1999, nine weeks after
the parties had signed the MAO. (/d.)

~ (15) On November 12, 1999 DEQ mailed respondent a notice that his application was
incomplete, and that he still had not submitted a conceptual plan for the resort’s system upgrade
or a ground water report. (Ex. 117.) In the notice, DEQ reminded respondent that he was still

13 Because both parties did not initial the changes respondent wrote on the MAQ, those changes have no legal effect.
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the only applicant on the application for the WPCF permit and that he still was the owner of
record for Forest Lake Resort, but that if he had transferred ownership of the property, he needed
to provide DEQ with proof of the transfer of ownership. (/d.)

(16) On March 10, 2000 DEQ mailed a notice of noncompliance to respondent,
informing him that although he still had not submitted the required upgrade plans, DEQ had gone
ahead and prepared a draft permit on review, to be followed by a period for public comment.
The notice went on to inform respondent that his failure to submit the plans previously requested
constituted a violation of the MAQ, and that the violation had been referred for enforcement
action by DEQ. (Ex. 118.) :

(17) DEQ issued a notice of noncompliance to respondent by certified mail on April 10,
2001, informing respondent that he was in violation of the MAQ for not submitting a complete
application for a WPCF permit, and for not submitting the monthly pump receipts for the period
July 1999 through March 2001. (Ex. 119.) In a telephone conversation with DEQ’s Anne Cox
on April 12, 2001, respondent stated that he no longer owned the Forest Lake Resort property.
DEQ checked the county land records and could find no record that the property had been
transferred out of respondent’s name as an individual.

(18) During the spring of 1999, respondent told other individuals, including individuals
with DEQ, that he was in the process of selling the Forest Lake Resort property. (Ex. 125.)
Adrian Malo attended several meetings between DEQ and respondent during 1999 regarding the
property, the WPCF permit, and the various sewage disposal problems on the property. Malo
owned farm property across the highway from respondent’s property. About May 1999, Malo
told DEQ personnel that he was in the process of purchasing the Forest Lake Resort property
from respondent, and that ownership transferred to him on May 1, 1999. (Ex. 126.) DEQ
personnel asked Malo to provide them with documentation showing the transfer of ownership,
but Malo never did so.

(19) About April 12, 1999, respondent signed a real estate contract as “Caleb
Siaw/Trustee for Caleb Siaw, P.C. Trust,” to sell the Forest Lake Resort property to “Danny Mal,
Trustee for A & D Trust.” (Ex. 1, 11 )14 The contract recited that possession of the property
would transfer to Mal on April 10, 1999. (Jd.) The contract recited a purchase price for the
property and terms as follows: '

“$900,000, with a $100,000 contract assignment paid on execution, and the $800,000
balance payable at $4,000 per month for 30 months at 6% interest, thereafter payable at
8% interest for the remainder of the contract, with the first payment due May 15, 1999,
and a like payment each month thereafier.” (/d.)

' Exhibit 1, submitted by respondent at the January 17, 2002 hearing, and Exhibit 11, submitted at the February 13,
2002 telephone hearing, differ. Exhibit 1 consists only of the first two pages of the real estate contract. Exhibit 11,
also has the two Exhibits, “A and B,” attached to it. Moreover, some unknown person wrote information on the first
page of Exhibit 11 about “maps” and a “tax account” that does not appear on Exhibit 1,
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Respondent received his first payment on the contract in November 2000, followed by a few
sporadic later payments. An Exhibit B, “Stipulations to the Contract,” provided, among other

.- clauses, that “seller agrees to pay and obtain DEQ approval on all septic systems within
described property.” (Ex. 11 at 4.) The contract required the seller: [wlhen the purchase price is
fully paid and upon request and upon surrender of this agreement, to deliver a good and
sufficient deed conveying the premises in fee simply unto the buyer.” (Ex. 1 at2.)

(20) Danny Mal is the brother of Adrian Malo. 13 Adrian Malo had no ownership interest
in A & D Trust, although he managed property for the trust. A & D Trust was set up for children
of the Mal/Malo families. Neither respondent, Adrian Malo nor Danny Mal provided DEQ with
a copy of the real estate contract of sale during the spring or summer of 1999. Respondent’s
wife provided a copy of the real estate contract, without the exhibits attached, to DEQ by fax in
December 1999, (Ex. 128.)'® No contract or memorandum of contract sale between respondent
or Caleb Siaw, P.C., Trust and Danny Mal, Trustee for A & D Trust was filed in Clatsop County
land records prior to December 2001.

(21) DEQ could have dealt with a purchaser of the Forest Lake Resort property on the
WPCEF permit and installation of a new sewage disposal system, if DEQ had been provided with
documentary proof that respondent had actually sold the property to another party.

(22) Respondent had a stroke in November 1999. The stroke affected his memory and
caused other health problems that limited respondent’s ability to deal with the Forest Lake Resort
property. Respondent lived in Boring, Oregon, southeast of Portland, between 1997 and 2002.

(23) On August 7, 2000 Caleb Siaw, as grantor, executed a quitclaim deed to “Caleb
Siaw, Trustee for the Caleb Siaw, P.C. Trust, nunc pro tunc, July 1998.” (Ex. 10.} That deed
was recorded in Clatsop County land records on November 8, 2000. (/d.)

(24) Respondent spent between $18,000 and $20,000 to install temporary holding tanks
for sewage on the resort property. Respondent spent approximately $20,000 prior to May 1,
1999 to pump sewage from the property. Respondent purchased two mobile homes from tenants
and moved those homes from the property, thereby unhooking them from the existing sewage .
disposal system. Respondent also unhooked an additional eight dwellings from the disposal
system, in an effort to try and relieve some of the problems with the existing system.

(25) Bob Sweeney submitted a report on December 14, 1999 to respondent estimating the
total cost of $247,000 to complete a sewage treatment facility on the Forest Lake Resort property
that would comply with the MAO and DEQ requirements. (Ex. 120.) The useful life of such a
sewage treatment system is about 20 years.

B It is unclear why the two brothers spell their last names differently.

YThe copy of the real estate contract faxed by respondent’s wife consists of the first two pages only, and appear
identical to Exhibit 1,
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(26) In October 2000, DEQ’s Anne Cox received information that a local developer was
~ negotiating to purchase the Forest Lake Resort property from respondent, but that respondent
turmed down the offer as too low.

(27) DEQ calculated the economic benefit (“EB*) portion of the civil penalty by using
the U.S. Environmental Protection Agency’s BEN computer model, that calculates the economic
benefit from the avoidance or delay gained by noncompliance. The BEN mode! uses a cost of -
money factor (i.e., interest rate), a tax rate, and the useful life the treatment facility to calculate
the approximate dollar value of the economic benefit gained through noncompliance. DEQ
¢alculated the EB value as $191,700.

(28) Respondent did not submit any receipts for the pumping of the temporary holding
tanks for the resort property after the one submitted for the month of June 1999, submitted on
July 11, 1999.

CONCLUSIONS OF LAW

(1) Respondent violated ORS 468.140(1)(c) by violating an order of the Environmental
Quality Commission by failing to submit information required by DEQ to complete his
application for a WPCF permit. A civil penalty in the amount of $198,600 should be imposed
against respondent for this violation.

(2) Respondent violated 468.140(1)(c) by violating an order of the Environmental
Quality Commission by failing to submit holding tank pumping receipts for the previous month.

OPINION

DEQ alleges that respondent violated ORS 468.140(1)(c) by violating an Mutual
Agreement and Order of the Environmental Quality Commission signed by respondent and DEQ
in May 1999, by failing to submit the information required to complete his application for a
WPCF permit, and by failing to submit holding tank pumping receipts for the previous month.
ORS 468.140 provides:

(1) In addition to any other penalty provided by law, any person who violates any of the
following shall incur a civil penalty for each day of violation in the amount prescribed by
the schedule adopted under ORS 468.130.
# ok %k ko .

(¢) Any rule or standard or order of the Environmental Quality Commission adopted or

issued pursuant to * * * ORS chapters 468, 468A and 468B.
E I O O

ORS 183.450(2) provideé, in part, “The burden of presenting evidence to support a
position in a contested case rests on the proponent of the fact or position.” As set forth above,
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DEQ allege that respondents violated ORS 468.140(1)(c) by violating an order of the
Environmental Quality Commission by failing to submit the information required to complete his
- application for a WPCF permit, and by failing to submit holding tank pumping receipts. The
burden is on DEQ, as the state agency making the allegations, to prove the alleged violations.
Garton v. Real Estate Commissioner, 127 Or App 340, 342 (1994).

Respondent argues that he did not own the property during the time period relevant to the
violations, and hence, cannot be held liable for the civil penalty. DEQ brought the Notice of
Assessment of Civil Penalty against respondent as an individual. Respondent held legal title to
the real property in his own name starting in October 1996, when he purchased the property from
Sama Banki. A warranty deed conveying the property to respondent was recorded in Clatsop
County on November 4, 1999. Respondent Caleb Siaw, and Caleb Siaw, P.C., Trust, were and
are two different legal entities. Caleb Siaw, P.C., Trust did not hold title to the Forest Lake
Resort property in April 1999, when the purported sale occurred from Caleb Siaw, P.C., Trust to
Danny Mal, Trustee for A & D Trust, as reflected by the real estate contract in Exhibit 1, A legal
entity cannot convey title to or an interest in real estate that the entity does not own at the time of
the purported transfer. On August 7, 2000, Caleb Siaw, as grantor, executed a quitclaim deed to
“Caleb Siaw, Trustee for the Caleb Siaw, P.C., Trust, nunc pro tunc, July 1998.” That deed was
recorded in the Clatsop County land records on November 8, 2000. Respondent argues that this
quitclaim deed established ownership in the real property in Caleb Siaw, P.C., Trust retroactively
from August 2000 or November 2000 to July 1998, thereby giving Caleb Siaw, P.C., Trust title
that the trust could then convey retroactively to Danny Mal, Trustee for A & D Trust, in April
1999,

The term “nunc pro tunc” refers to the power of a court to amend records of its
judgments by correcting mistakes or supplying omissions in judgments, and to apply such
amendments retroactively by an entry nunc pro tunc. A nunc pro tunc order merely recites court
action previously taken, but not properly or adequately recorded. A nunc pro tunc order may not
be used to accomplish something which ought to have done but was not done.'” Respondent
cites no authority, nor can the administrative law judge find any authority, for the proposition
than an individual or a person, -as opposed to a court, can execute documents nunc pro tunc to
effectively transfer an interest in real property retroactively to an eatlier date when the transferee
had no legal interest whatsoever in the property. Such a power would allow an enormous
opportunity for mischief. Caleb Siaw, P.C., Trust did not hold title to the property in April 1999
when the trust purportedly sold the property on contract to Danny Mal, Trustee for A & D Trust.

Moreover, the legal validity of the real estate contract for the purported sale from Caleb
Siaw, P.C. Trust to Danny Mal, Trustee for A & D Trust is questionable. The sale supposedly
took place in April 1999, yet the purchaser made no monthly payments on the contract until
November 2000, about 18 months later. The terms of the contract called for a monthly payment
of $4,000 at 6% interest for 30 months, then at 8% percent interest on a contract balance of
$800,000. At 6% interest the monthly payments would just pay the interest on an annual basis

746 Am Tur 2d , Judgments, section 156 et seq (1994),
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(6% x $800,000 = $48,000 a year interest = $4,000/month x 12 months = $48,000). At 8%
interest the monthly payments would fall substantially short of meeting the interest payments on
an annual basis (8% x $800,000 = $64,000 a year interest versus $4,000/month x 12 months =
$48,000 payments). In other words, the contract would never pay out. Respondent signed the
real estate contract in his name as an individual, not as trustee for his professional corporation.
Below his signature is the space for the notary public to acknowledge his signature. Danny Mal
signed his name as “trustee” in that space. Below Mal’s signature is a stamp for the notary
public, a Kristina Mae Long, Commission No. 056992, who did not sign in the space on the
instrument where the acknowledgment before the notary public should have been made.

A real estate contract to convey fee title to real property at a time more than 12 months
from the date of execution of the instrument must be acknowledged in the manner provided for
acknowledgmg deeds, and must be recorded by the conveyor within 15.days after the instrument
is executed.'® A real estate contract to sell the property to Danny Mal was not recorded before
December 2001. The real estate contract signed by respondent to sell the property from Caleb
Siaw, P.C., Trust to Mal as trustee, contains language that “seller agrees when the purchase price
is paid in full, to deliver a good and sufficient deed conveying the premises in fee simple to the
buyer.” (Ex. 1 at2.) The real estate contract needed to be acknowledged in the manner provided
for acknowledgement of deeds, in other words, before a notary public.”” A county clerk shall not
record an instrument that conveys an interest in real property unless the 1nstrument contains the
original signature of the officer before whom the acknowledgement was made.?’ The real estate

BORS 93.635 provides:

(1) All instruments contracting to convey fee title to any real property, at a time more than 12 months from
the date that the instrument is executed and the parties are bound, shall be acknowledged in the manner
provided for acknowledgment of deeds, by the conveyor of the title to be conveyed. Except for those
instruments listed in subsection (2) of this section, all such instruments, or a memorandum thereof, shall be
recorded by the conveyor not later than 15 days after the instrument is executed and the paxtles are bound
thereby. -
(2) The following instruments contracting to convey fee title to any real property may be recorded as
provided in subsection (1) of this section, but that subsection does not require such recordation of:

(a) Earnest money or preliminary sales agreements;

(b) Options; or

(c) Rights of first refusal.

¥ ORS 93.410 provides, in part:
Except as otherwise provided by law, deeds executed within this state, ¥ * * shall be signed by the grantor
and shall be acknowledged before any judge of the Supreme Court, circuit judge, county judge, justice of
the peace or notary public within the state.* * *,

2 ORS 93.804 provides, in part:
(1) * * * [w]hen any instrument presented for recording conveys an interest in real property and is required
by law to be acknowledged or proved, a county clerk shall not record the instrument unless the instrument
contains the original signature of the persons executing the instrument and the ongmai signature of the

officer before whom the acknowledgement was made.
& k% %k *
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contract between Caleb Siaw, P.C., Trust and Danny Mal, Trustee for A & D Trust was not
properly acknowledged and could not have been recorded under Oregon law.

Moreover, respondent acted and conducted himself between 1999 and mid 2001 like he
owned and operated the property. Respondent spent money to make improvements to the
property and at least address some of the sewage disposal problems. Respondent signed the
MAO on May 10, 1999 in his own name as an individual, not in a representative capacity as
trustee for a trust. Respondent acknowledged in the MAO that he owned or operated the
property. He acknowledge that the Environmental Quality Commission had the power to impose
a civil penalty against him for violations of Oregon law. Respondent also acknowledged in the
MAQ that the Envirenmental Quality Commission could issue a final order against him requiring
him to comply with the terms of the MAO. At no time during the spring or summer of 1999 did
respondent provide DEQ with any evidence that he had sold the property, that he no longer had
no legal interest in the property, or that he should no longer be bound by the terms of the MAO.
DEQ had the authority to substitute a new owner into the WPCF permit process, if DEQ had
received concrete evidence that a new owner had taken over the property. Neither respondent,
Adrian Malo nor Danny Mal provided DEQ with any such evidence during 1999 or 2000.
Further, even if the April 1999 contract of sale from Caleb Siaw, P.C., Trust to Danny Mal,
Trustee for A & D Trust could be viewed as a bona fide sale at the time from the trust to a
purchaser, respondent agreed in the stipulations in Exhibit B to the contract “to pay for and
obtain DEQ approval on all septic systems within the described property.” Finally, if respondent
had truly sold the property to Danny Mal in April 1999, why would respondent try to sell the
property to another buyer in October 20007

As holder of legal title to the real property between 1998 and at least late 2001,
respondent was the owner of the property for purposes of the onsite sewage disposal rules in
OAR chapter 340, division 71, and the requirements in the MAO. OAR 340-071-0100(92)
defines “owner” to mean any person who alone, or jointly, or severally with others:

(a) Has legal title to any single lot, dwelling, dwelling unit, or commercial facility; or

(b) Has care, charge, or control of any real property as agent, executor, executrix,
administrator, administatrix, trustee, commercial lessee, or guardian of the estate of the
holder of legal title; or ‘

(c) is the contract purchaser of real property.

NOTE: Each such person as descried in subsections (b) and (c) of this section, thus
representing the legal title holder, is bound to comply with the provision of theses rules as
if he were the legal title holder.

DEQ proved that respondent had both legal title to the real property, as well as the care and
control of the property, and that he is legally bound by the terms of the MAO he signed.

For all the above reasons, DEQ is not prevented from enforcing the MAO against
respondent because of the purported sale of the property to Danny Mal, Trustee for A & D Trust
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in April 1999. Respondent failed to establish that he did not own the property during the
relevant time period, and that DEQ cannot enforce the MAO against him.

Paragraph 15.B(1) of the MAO required respondent to complete an application for a
WPCF permit within 30 days of when DEQ notified him that it determined a WPCF permit was
needed based on the soil evaluation. Respondent submitted a soil evaluation on July 22, 1999,
nine weeks after he signing the MAO, and about five weeks after he should have submitted the
evaluation. DEQ determined that a WPCF permit was necessary. On November 12, 1999 DEQ
mailed a notice to respondent requesting him to submit a groundwater study and a conceptual
plan for the resort, information also required by the MAO. Respondent never submitted the
requested groundwater information, despite continued requests from DEQ on March 10, 2000
and April 10, 2001. Respondent violated Paragraph 15.B(1) of the MAO by not completing a
WPCF permit application as required.

Respondent argues in his answer that he resolved the existing sewage disposal problem at
the resort because he ceased to use offending areas for sewage disposal and removed some
homes hooked up to the offending area. However, the MAO did not provide for permanent
alternative ways to solve the problems at the resort. Respondent was not free to ignore terms of
the MAO which he signed. Although the MAO allowed respondent to install holding tanks,
those were temporary measures that did not relieve respondent from complying with the MAO to
install a permanent sewage disposal system for the entire resort property. Arguably respondent
solved some problems at the resort by removing some homes from the site and unhooking them
from the existing sewage disposal system. However, that did not solve the problems for other
sites and the overall system on the property. Terms of the MAO required respondent to complete
an application for a WPCF permit, if certain written conditions were met. DEQ determined that
those conditions were met. Respondent failed to comply with the terms of the MAO by not
completing the WPCF permit application as he agreed to do.

The MAO required respondent to submit, on a monthly basis, receipts for the pumping of
the temporary holding tanks on the resort property. Respondent did not submit any receipts after
submitting the receipt. for the month of June 1999 on July 11, 1999. Respondent presented no
evidence as to why he did not submit the receipts that could have constituted a legitimate reason
not to submit them. Respondent violated ORS 468.140(1)(c) by violating the MAO by not
submitting the monthly pump receipts. A violation of an order of the Environmental Quality
Commission is a Class I violation. However, DEQ did not seek to impose a civil penalty for
violation 2 in the Notice of Assessment of Civil Penalty.

Civil Penalt_y

DEQ seeks a civil penalty against respondent in the amount of $335,700 for violation 1.2
DEQ seeks no civil penaity for violation 2.

*! See DEQ’s closing argument submitted March. 1, 2002. The Notice of Assessment of Civil Penalty sought a civil
penalty against respondent in the amount of $373,580. (Ex, B.)

Proposed Order
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OAR 340-012-0045 sets forth the procedure and formula for calculating a civil penalty.
The formula for determining the amount of penalty of each violation is:

=[(0.1 xBP)x ®+H+O+R+C]+EB

“BP” is the base penalty. A violation of a term or condition of a Environmental Quality
Commission Order for onsite sewage disposal is a Class I violation under OAR 340-012-
0060(1)(a).? OAR 340-012-0045 addresses the magnitude for a violation.” If no selected
magnitude for a specific violation is stated, the magnitude is moderate, unless DEQ can make
specific findings. Here, DEQ made no specific findings for the magnitude of the violation. The
magnitude is moderate. A Class I, moderate magnitude violation carries a base penalty of $3,000
under OAR 340-012-0042.%

“P” is respondent’s 2pnor significant action(s), and receives a value of 3 under to OAR
340-012-0045(1)(c)(A)iv)™ and OAR 340-012-0030(1)*® and (14).”” Respondents had two

20AR 340-012-0060 provides, in part:
Violations pertaining to On-Site Sewage Disposal shall be classified as follows:
(1) Class One:

{a) Violation of a requirement or condition of 2 Commission or Departinent order;
* ok ok ok %

% DAR 340-012-0045 provides, in part:
(1) When determining the amount of civil penalty * * * the Director shall * * *:
{a) Determine the class of a violation and the magnitude of each violation:
(A) The class of a violation is determined by first consulting the selected magnitude categories in QAR

340-012-0090. In the absence of a selected magnitude, the magnitude shall be moderate unless:
EXEES

* OAR 340-012-0042 provides, in part: |
* # * [tThe amount of any civil penalty shall be determined through the use of the following matrices in
conjunction with the formula contamed in OAR 340-012-0045: '
(D(=) $10,000 Matrix:
(A) Class I
# ok & k%

(ii)Moderate--$3,000
Ak

(b) ¥ * * This matrix shall apply to the following:

& & ok ok #

(B} Any violation related to ORS 164.785 and water quality statutes, rules, permits or orders, violations by
a person having or needing a Water Pollution Control Facility Permit, v101at10ns of ORS Chapter 454 and

on-site sewage disposal rules by a person performing sewage disposal services;
TR

“OAR 340-012-0045 provides for determining the amount of civil penalty. Subsection (1}(c)(A) states:

. (A) “P” is whether the Respondent has any prior significant actions relating to statutes, rules, orders and
permits peftaining to environmental quality or pollution control, A viclation is deemed to have become a
Prior Significant Action on the date of the issuance of the first Formal Enforcement Action in which it is
cited. * * * The values for “P” and the findings which support each are as follows:

Proposed Order
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prior significant actions, the Environmental Quality Commission Order in Case No. WQ/D-
NWR-98-212, issued August 25, 1999, and his criminal conviction for water pollution in the
second degree. The Order established one Class I and two Class II violations, for a total of two
~ Class I equivalent violations. OAR 340-012-0030(1). Respondent was convicted of water
pollution in the second degree under ORS 468.943. OAR 340-012-0045(1)(c)(A)(v) assigns a
value of 4 for a “P” factor if the prior significant actions consist of three Class I equivalent
violations. Because DEQ failed to cite respondent’s prior conviction as a prior significant action
in the Notice of Assessment of Civil Penalty, citing only the Environmental Quality Commission
Order instead, DEQ chooses to use 3 for the “P” factor because the prior actions cited in the
Notice consisted of two Class I equivalent violations.

“H” is the past history of respondent in taking all feasible steps or procedures necessary
to correct any prior significant action(s), and receives a value of 0 according to OAR 340-012-
0045(1)(c)(B)(ii)*® because respondent failed to correct the problems of the failing sewage '
systems at the resort.

“0” is whether or not the violation was a single occurrence or was repeated or continuous
during the period of the violation, and receives a value of 0 according to GAR 340-012-
0045(1)(c)(C)(1)* because respondent has been assessed separate penalties for separate days of
the violation.

* o ok %

(iv) 3 if the prior significant actions are two Class One or equivalents;
Bk kK

% OAR 340-012-0030 provides, in part:
Unless otherwise required by context, as used in this Division:
(1) “Class One Equivalent” or “Equivalent,” which is used only for the purposes of determining
the value of the “P” factor in the civil penalty formula, means two Class Two violations; one Class

Two and two Class Three violations, or three Class Three violations.
ok o ok ok :

7 OAR 340-012-0030(14) provides:
(14) “Prior Significant Action” means any violation established either with or without adnnsswn of a
violation by payment of a civil penalty, or by a final order of the Commission or the Department, or by
judgment of a court,

2 OAR 340-012-0045(1)(c)(B) provides * * * The values for “H” and the ﬁuding which supports each are as
follows:

(i) -2 if respondent took all feasible steps to correct the majority of all prior significant actions;

(ii) 0 if there is no prior history or if there is insufﬁcient information on which to base a finding.

# 0AR 340-012-0045(1)(c)(C) provides * * *, The values for “O” and the finding which supports each are as
follows:
(i} 0 if the violation existed for one day or less and did not recur on the same day, or if there is insufficient
information on which to base a finding;
(ii) 2 if the violation existed for more than one day or if the violation recutred on the same day.

Proposed Order
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“R” is whether the violation resulted from an unavoidable accident, or a negligent,
intentional or flagrant act by the respondent, and receives a value of 6 according to OAR 340-
012-0045(1)(c)(D)(iii)*® because respondent acted intentionally. “Intentional means conduct by
a person with a conscious objective to cause the result of the conduct.” CAR 340-012-0030(10).
DEQ alleges in its Notice of Assessment of Civil Penalty that respondent acted flagrantly.
“Flagrant means any documented violation where the Respondent had actual knowledge of the
law and had consciously set out to commit the violation.” OAR 340-012-0030(7). DEQ argues
that its notifications to respondent on June 7, November 12, 1999, March 10, 2000 and April 10,
2000, that he had violated the MAC and needed to correct the sewage disposal system at the
resort, support its contention that respondent acted flagrantly. However, respondent had a stroke
in November 1999. DEQ mailed at least two of those notices after respondent had his stroke.
The stroke affected respondent’s memory and physical ability to deal with major problems like
what existed at the resort property. Respondent lived southeast of Portland, many miles from the
resort property on the Oregon coast. “Flagrant” conduct contemplates that a respondent
knowingly sets out with the purpose of violating the law. Respondent’s conduct was more
consistent with that of a person who knew he had an obligation to correct the problem, became
overwhelmed by the magnitude of the problem, in part due to his health problems, and
knowingly failed to follow through like he should, DEQ failed to prove that respondent
consciously set out to commit the violation. Respondent’s conduct was more consistent with
someone who acted intentionally.

“C” is respondent’s cooperativeness in correctmg the violation and receives a value of 2
according to OAR 340-012-0045 (1)(0)(E)(111) because respondent was uncooperative and failed
to correct the violation or minimize the effects of the violation. The violation continued for
many months. Respondent had ample opportunity to correct the problem, although it may have
been more difficult for him to do after he had his stroke.

, “EB” is the approximate dollar sum of the economic benefit that the respondent gained
through noncompliance according to OAR 340-012-0045(1)(c)(F) and receives a value of
$191,700, based on the testimony DEQ presented at the hearing. Respondent argues that he

* OAR 340-012-0045(1)(c)(D) provides * * *. The values for “R” and the finding which supports each are as
follows:

(i) 0 if an unavoidable accident, or if there is insufficient information to make a finding;

(i) 2 if negligent;

(i) 6 if intentional; or

(iv) 10 if flagrant.

31 OAR 340- 012 0045(1)(c)(E) provides * * *. The values for “C” and the finding which supports each are as
follows:
(i) -2 if Respondent was cooperative and took reasonable efforts to correct a violation, took reasonable
affirmative efforts to minimize the effects of the violation, or took extraordinary efforts to ensure the
violation would not be repeated
(ii) O if there is insufficient information to make a finding, or 1f the violation or the effects of the violation
could not be corrected;
(iii) 2 if Respondent was uncooperative and did not take reasonable efforts to correct the violation or
minimize the effects of the violation.

Proposed Order
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spent money to pump tanks and perform other maintenance on the existing sewage disposal
system at the resort. Those expenditures were not made in compliance with the terms and
conditions of the MAOQ to install the total system for the resort consistent with a WPCF permit.
Only costs expended in connection with the system to satisfy the WPCF permit could have
reduced the EB calculation. The full EB value should be used in the penalty calculation,

The civil penalty is calculated as follows:

Penalty =BP + [(0.1 xBP)x (P +H+O+R+C)] + EB
= $3,000 + [(0.1 x $3,000) x (3 + 0+ 0+ 6 + 2)] + $191,700
= $3,000 + (8300 x 11) + $191,700
= $3,000 + $3,300 + $191,700
= $6,300 per day x 20 separate days of violation (a day in each month from
December 1999 through July 2001} = $126,000 + $191,700
= $317,700

AMENDED PROPOSED ORDER
I propose that the Commission enter an order as follows:

(1) Find that respondent violated ORS 468.140(1)(c) by violating Paragraph 15.B(1) of
the Mutual Agreement and Order he signed in May 1999 by failing to submit the
information required to complete his WPCF permit, and impose a civil penalty in the
aimount of $317,700 for this violation; and

(2) Find that respondent violated ORS 468.140(1)(c) by violating Paragraph 15.A(4) of
the same Mutual Agreement and Order by failing to submit holding tank pump receipts
for the previous month, but impose no civil penalty for this violation because DEQ
requested none. :

Dated this ( day of May, 2002. /(> W“\

S
i b

Ken L, Betterton ‘
Administrative Law Judge
Hearing Officer Panel

Proposed Order
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Appeal Procedures

If you are not satisfied with this decision, you have the right to have the decision reviewed by
the Oregon Environmental Quality Commission. To have the decision reviewed, you must file a
"Petition for Review" within 30 days of the date this order is served on you as provided in Oregon
Administrative Rule (OAR) 340-011-0132(1) and (2). The Petition for Review must be filed with:

Stephanie Hallock, Director
Department of Environmental Quality
811 SW Sixth Avenue

Portland, OR 97204.

Within 30 days of filing the Petition for Review, you must also file exceptions and a brief as
in provided in OAR 340-011-0132(3). If the petition, exceptions and brief are filed in a timely
manner, the Commission will set the matter for oral argument and notify you of the time and place of
the Commission's meeting. The requirements for filing a pet1t10n exceptions and briefs are set out in
OAR 340-011-0132. :

Unless you timely and appropriately file a Petition for Review as set forth above, this
Proposed Order becomes the Final Order of the Environmental Quality Commission 30 days from
the date of service on you of this Proposed Order. If you wish to appeal the Final Order, you have 60
days from the date the Proposed Order becomes the Final Order to file a petition for review with the
Oregon Court of Appeals. See ORS 183.400 ef. seq.

STATE OF OREGON - HEARING OFFICER PANEL - EMPLOYMENT DEPARTMENT

Proposed Order
DEQ (Siaw)
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CERTIFICATE OF SERVICE

RE: In the matter of CALEB SIAW, MD
Reference No. G60602

I HEREBY CERTIFY that I have made service of copies of the foregoing Amended
Hearing Decision upon the following parties by causing them to be mailed in the United
States Post Office at Salem, Oregon, on 04/04/02 by United States Mail and Certified
Mail, a true, exact and full copy thereof, enclosed in an envelope with postage thereon
prepaid, addressed to:

VIA CERTIFIED MAIL & FIRST CLASS MAJL:

CALEB SIAW, MD
19075 SE FOSTER RD
BORING OR 97009 9653

MICHAEL J. KAVANAUGH
4930 SE WOODSTOCK BLVD
PORTLAND OR 97206 6163

DEPT OF ENVIRONMENTAL QUALITY
811 SW 6TH AVE
PORTLAND OR 97204 1334

JEFF BACHMAN

DEQ

811 SW 6TH AVE
PORTLAND OR 97204 1334

/ ' =
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Denise Lewis ('/ 7
Contested Case Coordinator
Hearing Officer Panel

(503) 947-1313 (voice)

(503) 947-1795 (fax)

simerges\zap\template\Certificate of Service.dat rev. 11/29/01
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION

OF THE STATE OF OREGON

)

)
In the Matter of ) No. WQ/D-NWR-99-186

} Hearings Officer Panel Case No. G60602
CALEB SIAW )
YPETITION FOR REVIEW
Respondent. )

Respondent Caleb Siaw hereby requests review by the Commission of the Proposed
Order and decision of Ken L. Betterton, Administrative Law Judge, dated April 5, 2002.

Dated this 23™ day of April, 2002,

7

Mchael J. KéGanaugh OSB 75205
Attorney for Caleb Siaw

CERTIFICATE OF MAILING
I hereby certify that I served the Petition for Review, on the following persons:
Jeff Bachman
Dept. of Environmental Quality
811 S.W. Sixth Ave.
Portland, Or. 97204

on April 23, 2002, by depositing a true copy of the above item, addressed as shown above, on

said date in the U.S. Mail, postage prepaid, at the post office in Portland gon.

CHFFICE OF COMPLIANGE
AND ENFORCEMENT
DEPARTHENT OF EMUEIIATHTAL CLiALITY
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COX Anne

From: DAROLD Dewey

Sent: Monday, April 26, 1999 4:12 PM

To: BACHMAN Jeff; CARLOUGH Les; ASLA Lynn; BAUMGARTNER Robert P, COX Anne
Ce: DAROLD Dewey

Subject: RE: Forest Lake Resort Inspection

FYl,

i just got off the phone with Mr. Siaw. Mr. Siaw is stitl the owner of the park. Mr. Siaw says if everything goes as
planned, the park will change cwnership on May 1, 1999. Mr. Siaw will be carrying the contract. 1 asked for Caleb to
provide Us with documentation showing the park has sold when it does sell.

| discussed with Mr. Siaw my latest site visits. Caleb says he has an appointment with Seacoast Nursery this
Woednesday. 1 requested that Caleb call Mr. Foster to check when holding tanks were last pumped. | also told Caleb
to have both alarms fixed ASAP. Caleb said that Adrian, the prospective buyer, called him cn Sunday and Caleb
thought the tanks wera partly pumped-out on Friday. 1 told Caleb the tanks were still full as of 1:00 p.m. on Friday,
April 23, 1999, Caleb says the prospective buyers name is spelled Mal and not Malo.

From: COX Anne

Sent: Monday, Apl 26, 1999 04:39 PM

To. BACHMAN Jefft CARLOUGH Les; ASLA Lynm; DAROLD Dewey; BAUMGARTNER Robart P
Sublect: RE: Forest Lake Resort Inspection

| have already sent a second referral NON--about a month age. If Caleb Siaw still owns the park, ! think we
could just go forward with enforcement, based on that NON. We'll just update things in the enforcement.

If we have new owners, they......are operating without permits, have surfacing sewage, etc. |f Dr, Siaw sends us
documentation of the sale, I'll gat staried on NON/enfercement for the new people.

Anne Cox
229-6653

From: BAUMGARTNER Robert P

Sent: ivionday, April 26, 199¢ 2:43 PM

To: BACHMARN Joff: CARLOUGH Les; ASLA Lynn; DAROLD Dewey
Ce: COX Anne

Subjeck: RE: Forest Lake Resort Inspection

Dewey - Les, can we start, yet another, anforcement action against Caleb

Ann and Dewsy, can we find out who the new owner is, call Caleb, and send them a copy of all enforcement
orders,

Jetf and Les, if Calab sells the Park, we need 1o make certain that the new owner undertakes the
compliance schedule we have established. MHow best do we do that?

From: DAROLD Doway

Sont: Monday, Aprit 26, 1999 10,09 AM

To: BACHMAN Jeff; CARLOUGH Las; ASLA Lypn

Ce: BAUMGARTNER Robert P: COX Anna: DAROLD Deweay
Subjeck: Forest Laka Resort (nspection

FYI,

Find attached a memo describing the results of an inspection made on April 23, 1999, at Forest Lake
Page 1
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Reson.

Dave Johns has checked with the Assessor's offica in Clatsop County and they still have Mr. Siaw on
the tax rolls and owner of the property.

«<File: Forest_lake_ Resort_4-23-99_SITE_investigation.doc>>
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COX Anne

From: DAROLD Dewey

Sent: Monday, May 03, 1998 9:30 AM

To: CABLOUGH Les; BACHMAN Jeff; HERDENER Charley
Cc: BAUMGARTNER Robert P; COX Anne; DAROLD Dewey
Subject: FW: Forest Lake RV park

FYl,

Adrian Malo called and says he is now the owner of Forest Lake Resorl. The cwnership iransfered May 1, 1899.
Adrian will fax me documertation showing he is the owner of ther Park. Also, Adrian has discussed with Chris
Davies, City of Seaside, the feasibility of connecting to Seaside's wastewater treatement plant. This will involve an
application for annexation and some land use issues neaed to be worked-cut. Adrian requested on behalf of the City
that we write to the City supporting the extension of city sewer to the park,

From: JOHNS Dave :
Sent: Thursciay, Aprii 29, 199¢ 02:47 PM
To: COX Anne

Cc: ‘ DAROLD Dewey; JOHNS Dave
Subject: Forest Lake RV park

Anne,

Adrian Malo stopped in this morning to indicate that he was purchasing the RV park from Caleb Siaw. It wasn't
ctear when the deed would be recorded and as mentioned in a prior e-mail, the courthouse still shows Caleb as
owner. Adrian was in to see what he had to do about the park's sewage problems. He spoke to Dewey while here
and will probably give you a call in near future. He is talking about 2 opticns for sewage disposal. Option 1 is that he
has been engaged in talks with city of Seaside o get sewage to a pump station and get on city's system. Option 2 is
that he owns approx. 30 acres across road and has mentioned {rying o utilize that area for disposal. In any case,
just an advance notice concerning possible new park ownership. '

Adrian Malo

HCR 63, Box 260
Seaside, OR 97138
503-717-9365

260-7629 (Mobile phone)
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COX Anne

From: COX Anne

Sent: Monday, May 10, 1999 4:36 PM

To: BAUMGARTNER Robert P; ILLINGWORTH Dennis; SCHAEDEL Andrew L; CARLOUGH Les;
HERDENER Charley; BACHMAN Jeff

Ce: DAROLD Dewey; COX Anne; BIDLEMAN Lucinda

Subject: Meeting with Mr. Malo new buyer--Forest Lake Resort

Met with Bob Sweeney, Mr. Malo and his wife(?) today at 2:30 p.m. Mr. Malo thinks he might be able to get the park
connected to sewer. |told him | would support that proposal.

Meanwhile Bob Sweeney submitted sail report and conceptual plans and water usage. max usage appears to be
9800 gpd, he's proposing

1. 10,000 gpd RGF, with 2,000 If of gravelless shallow trenches, pressurized distribution--1 told him we'd have to
have 3,000 If, because | think 5 gallons per sguare foot of bottom area is excessive, even dosed over a 24 hour
period. So Bob will get that third 1000 If.

2. Phased connection to the RGF and draingield.

3. Professional evaluation of the remaining existing park systems.

4. He promised a groundwater workup, including testing the existing well on the property, depth to water, do a test
for nitrates and bacteria. The well is not registered with Water Resources. He can't find any wells registered in any
of the adjoining sections. Seaside provides city water to the area, no one has a well. | told him our GW person
wouid have to review what he submits for adeguacy.

Then | told Mr. Malo:

1. Control the situation at the park. Do not allow any sewage to surface. Keep the holding tanks pumped.

2. Conduct daily walks in the park to make sure that there are no sewage problems.

3. Tell me within 30 days if going to sewer or to the WPCF permit. Circle Creek Campground is about 1.5 miles
away and is on sewer. Mr. Malo says he owns the land between Forest Lake and Circle Creek Campground.

Mr. Malo agreed to all of the ahove.

We discussed the permit application and responsibility. | said that our understanding is that Dr. Siaw is still owner of
record until he clears some legal affairs from the last attempted sale of the park. | did hot think we could issue a
permit to Malos until they are clear contract buyers, So the permit may be issued to Siaw, and later be transferred to

Malos. They asked about DEQ contractors. | told them to check the references, make sure the coniractor has has
experience in doing RGFs, or at least sand filters.

The meeting seemed to be productive. With any luck, they'll connect to sewer

Anne Cox
229-6653
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’ law, and fake immedlate possession thoreot, togethvr with sll the {miprovsments and apptustanances thereon or thereto belonging:

The buyer {urﬂ‘ler adrees that tailure by the seiler at any time fo require performnncs by the buysr of any provirien hersof ahall
In no way a!lsef' paller’s right hereunder to onforce the sams, nor shall acy walver by the sellar of any braach of sny provisioa boersof bo
i i held ta be a waiver of any wsuccoeding breach of any such provision, or as a walver of tho provision itself,

wt - .
ey s THOSICZ 1T A RICEMSED RE ESCHATE fctm? ppn THE
' STA7E  ox Dizcos ,é S & REFLEIEN T A D T dST

. /

The true and actual cona/daration paid for thiz transler, atated in termn of dolars, f6 5., o cvceeeeevorev . - & Howevar, the mofus)
’:;:f:}":;g“ contideration {Indicate which). @

j In case auif or sctlon 7 instituted to foreclose this contract or to snforce sny provision hereol, the losing parcty in the mu:t or astlon
i agrees to pay such sum as the trigl courf may adjudge reascnable as afforney's fecs fo be allowed the prevailing party in the suif or acticn
1 and {f an appen! is faken from any Judgrment or decree of the frinl court, the losing party furthar promises to pay such sum As the appsilate
court shall adjudge reasonable ae tha provalling party's aftorsioy's less on such sappoal.

i In construlng this contract, It fa undersicd that the sellar or the buysr may be more than one perton or & corporatfon; that if the
context 3o requirers, the singular pronoun shall be faken to mean and include the plural and the neuter, and that generslly all grammatical
changes shal! be made, assumed and [mplied to make rthe provisions Rareo! equally to corporations and to Individuals.

Il
o
” TAis agrosmont shall bind and inure tc the benefit of, ks the clreumnstances may require, not only the immediate partier hareto but
i their respective heirs, executors, adminiatrafora, pecsonal representatives, succaesyors In intores? and aszigns as well,

,': consideration consisfs of or includes ofther preperty or value given or promized whalch iy
I

either of the under-

. aigned is a corporation, if has caused ifs nama to be sigrned and its seal, if & ) officar or other persen
: duly authorized to do so by order of its board of directors. ;
THIS INSTRUMENT WILL NOT ALLOW UBE QF THE PROFERTY DE.
‘| SCRIBED IN THIS INSTRUMENT IN VIOLATION OF APPLICABLE LAND B S PSP
USE LAWS AND REGULATIUNS, BEFORE SIGNING OR ACCEPTING
@ THIS INSTRUMENT, THE PERSOM ACQUIRING FEE TITLE TC THE
; PROPERTY SHOULD CHECK WITH THE APPROPRIATE CITY OR
j COUNTY PLANNING DEPARTMENT TO VERIFY APPROVED USES,
| AN LER; Comply with ORS 93.905 e aeq prior tv exercislng this ramedy,
NOTE—Tha sentente batwaan the symbalr @, If not opplicabls, shauid ba daletsd, Sse ORS 93.030, .
1 STATE OF OREGON, County of Jé&/z‘&éﬂ?ﬁf/’d )88,
l This instrument yas acknowledged before meon _........ /gﬂ‘ffz’(//"ﬂx{&, I?fz,
l by .//7<212£2z /}Z«‘L{f’.ﬂ 0 A
This irflrtrument was acknowledgad bafore me on ..veveeccriceerneecvrvisivisesenveraing 4 iy
by ...

OFﬂigI!n‘\Z'SEKL""" S S VUSROS erveser s nnnnets |
KRISTir s MAELORO
NOTARN I BLIC-OREGON § et et e ey desearrd e N ra e A ann e emeemEeaerameAmtAeS At e tan e ek aneendatenntes .

!
I

H COMMISSION NO. 068882 Wotary Bubiiator Oradon
M COMMISBEION EXPIAES NOV 22, 2000

My COIMMISTION BXPIFT o iroerecrirerrericeeerrererinsaressmssnsanranscsssnsers

the date thnt the matrument is executed whd the ;%artiem ara bound, shall be acknowledged, in the manner provided for acknowl-
edgment of dends, by the conveyor of the title to be conveyed. Such inatruments, or 8 memorandum thereo , hall be recorded by
the conveyor ot Juter than 1% daya after the instrument is executed and the parties are bound thereby.

ORS 93.930 (3) Viclation of QRS 03.635 {8 punishable, upon conviction, by & fine of net more than $100. |

. 1 i
f ORS 93.636 {1} All instruments contracting to convey fee titla to any reai property, at f tima mere than 12 months from

' !Dncr}bﬂq& Continuad)

L1 bt TS 11 e o e e sie v % 4 % orm b 1k E e
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. . FOIM Ne, }'DG—CONTRACT—-!EAL H‘I’ATE—Muer b“y,..m.

i

18607828495 ’ F.81

e ' . v R

e o s 4 e SCPYRIAHT 1071 ATAVANRE.HERI LAY PUBLISHING RO., ron‘l‘Lf\ND. OR 1204

NL T e S e R LI I T T IT . iy

CONTRACT — REAL ESTATE : Ry,

‘\‘.J:IJ" l
THIS CONTRACT, Mada this -Eighth.... day of.. GAREL L e ,199.9.., betwsen
~Calebh. Siaw. /Trustee.. for.Eea-&h&ggg—aae—LLC -ﬁzn@fi::&rytfﬁ%éézs.5&#% .....
Pv Lo o 2 AP weuenny RETOINALLer callad the saller,

andDanny Mal.Trustee. @4, AR TR 0/«57/

LI

— S heremaftar ca![ed thu buyer,
WITNESSETH That in consxderarmn of ths mufual covenants and‘ agreemenfs herein contained, the seller

adrees fo self unto the buyer and the buyer agreas fo purchase from the seller all of tha following described lands
and premises situated in............. Clatrsnp... e, County, State of L QXEGAN v, PO~

Property : HCR 63 Box 255
Seaside, Oregon 97138

See Bxhibit A, Legal Description -
" | 1147
See Exhibit B, Stipulations

for the sumof ......Nine~hundred. Thousand.. e ereetemenans .. Dollars (39.0.0.,000.,-0:0),

}wmumhuchdﬂwpumhmepnceonamomﬂo!whwhane—hundred ThousandiContract Pmt-. AssgAbtl

Dollars (£.3.00,000..00) is paid on the exsecution hereof (the receipt of which is hereby. acknowledged by the
seller}; the buyer agrees to pay the remainder of the purchase price (to-wif: SS.OD.,.DDD._.O.G) to the order of the l
seller in monthly payments of not less than ... Four..Thougand... Ry MR
Dollars (8.4.,.000..00....) excfMonth.,..£for.a.period.of. 20..manthsd. 6& xntereat , theveaftet
B%..interest.shall. be.paid.for.the.remainder..cf.the. contract. . . »
payable on the . 1 2LD....... day of each month hereafter beginning with the month of ..MaY. .. 19 99

and continuing until rha purchase price is fully paid. All of the purchase price may bo pa:d .:u‘ any bme, ali of the
deferred paymentys shall bear interest at the rate of .....ccmmm= percent per annum from .. SEE..STIRULATIONS

» ) inaddition to
..untif pa:d, interest to be paid ... .. and i e i the minimum

|
l
It
It
’J
mom’h)‘y pnymenfs above reguired. Taxes on the premises !or the current tax year shall be prorated between {he II
Il
|

partisg herefo as of the date of this contract,

The buyer warrants to and covenants with the pellsr that the roal property described [n this contract fa
* (A) primartly for buyer's pacsonal, Inmily or household purposes, .
(B) for an organization or (even if buysr ia a natural person) is for business or commercial purposes,

The buyer shall be sntitled fo possessian of the lands on .. Aprll 10, o .., 19 99, and may retain such possession so
long s buyer is nuf In dolault under the tarme of this contract, The buyer agress tha( af oil times buyor will keog the premlises and the L
bujldings, row or herealter ecected therson, in good condition and repair and will not suffor or perroit any waste or strip thereof] that I
buyor will keep the premises frew from econstrucdion and all sther llens and savs the geller harmless therefrom and reimburss seller tor-all ;;
ecsts and aftorrey's {ees incurred by seller in defending sgainad sny such Nana; thet buyer will pay all taxes horeafter lovied n;{s?nsr rha "
propecty, £s well ag all water vents, public chargos and municipal liens which herenlter lawtully may be [mposad upon the premises, all ”
promptly before the same or any part thercof beeoms past duc; that st buyer's expense, buyer will insure and keep insured all buildingy i

now or hereafter srected on the premises against loss or damnade by fire (with extended ooverage) In an amount not lese than § G
in a company or companies eatistactory to tha seller, spacitically naming the asller as sn addifional fnsured, with fosy payabls Hr&r fo the i
acller and then to the buyer ay their respective interesfs may sppear ard all policies of insurance to be delivered to the seller as soon a5
insured, Now if the buyar shall fail to pay any such liens, costs, water rents, taxes or chargdes or to procure and pay for such Insurance, the )
saeller may do do and any payment an macde shall be addud fo rmd' bacormns g part of the debt yecured by rhie contract and shall baar interext :
ot the rafe aforesaid, without waiver, however, of any right arising fo the sollor for buyer's branch of contraet,

|Continued on Reverss)

* IMPORTANT NOTICE: Dalute, by linng out, whichever phrase and whicheyst worranty {A) of [B} 1s nat applicakie, 1T warranty [A) |s applicable and i
If the moller s © ereditar, as auch word is defined in the Truthein-Lending .Act and Regulatian Z, the celler MUST compty with tha Act and Regulatien by o
moking required disclosuras)-for this purpose, vie Stevani-Mess Form No. 1319 or squivaland, |{

ALD Erust.by. Danny. Al STATE OF OREGON, ) ]I
L7168, B . Dogwasd . WaY i L e T3
Gresham. .0re 07080 , e — B
Grantee “"Name and Addrone I certify that the within instru-
Calel. Siaw. R Con TEUS Lo ment was recolved for record on the i
18075.8.EecFOSLRT R v e day Of wrcsvrsi o A |
Baring.,. .Qre. . .8700% i VPACE RXCERVED BE oo o'elock ... M’andwanmm N
Cor ot oo s Mams and Adderer voR in book/reel/volume No ....................... on
Alinr ragording relurn Ts {Nams. Addran, Z[p): RECOADER'S UBE PAEE s een. OF B8 f80 /{10 /instru- ;,
£a)oBbwS iAW R G TEwEA ment/microfilm/reception No................, 1i
1907550 E v FOSLGE R v Record of Deads of said County. E{
BOLANG, 07600 87008 cooroserarerrn]. Witness my hand and seal-of
Uniil raquested srharwiza send all 1ox storsmants ts (Name, Addraes, Xipht Cotmfy alfixed, ii
AsD.Trustsz..Danny.Mal.. truatee. . . ‘ I
,l,j,l,&S,,,E,.,,,,Do_g_woﬂ_d___ua:‘)"_-_ I o e ;;';‘-;{-;----? ------------------ D 1: I-;_-I:E ------- i
Gresham,..0re.. 97080 i ' -
By .. R .. Deputy




COX Anne

Srom: COX Anne
ent: Tuesday, Octcher 24, 2000 2:06 PM
To: COX Anne; CARLOUGH Les; HERDENER Charley; BAUMGARTNER Rabert P
Cc: ILLINGWORTH Dennis; BIDLEMAN Lucinda
Subiject: RE: Siaw 1o sell Forest lake Resort..to Mala?
Les, Bob,

Charley informs me that he has been netified of a pending sale of Forest Lake Resort to Adrian Malo. Mr, Malo is currently
under pending enforcement action for sewage violations we allege him to have committed at Forest Lake Resort in 1999.
He deliberately pumped sewage (septic tank effluent) onto the ground surface from a dosing tank.

| am requesting that we go forward with enforcement against Dr. Siaw with no further delays. See below. This may be
what Dr Siaw meant when he told the other buyer's realtor that he would handle the septic situation. He'll get DEQ to back
off from enforcement again, by pretending to sell to Malo.

Dr. Siaw has been in violation of State laws and regulations since 1998--or was it 19977--and he has been in viclation of
his May 1999 MAQ with the Department since just a couple of months after its execution.

Anne Cox
(503) 229-6653

----Original Message-—--

From: COX Anne

Sent: Tuesday, October 24, 2000 08:41 AM
To: CARLOUGH Les; HERDENER Charley
Subject: Siaw refuses to sell Forest lake Resort

The interested buyer (A contractor who has put in large complex sewage systems)--called me this morning. he said
that they came up to Siaw's asking price, offered him the cash bid, and Siaw refused it. The broker asked Siaw what
he was going to do about "the septic" and Siaw said "] will handle it."

It is really too bad that Siaw did not sell the park. The prospective buyer is a well-known contractor who is well able to
build the upgrade needed at the park. Because Dr. Siaw is still the owner, the resolution of violations remains remote.

How is the enforcement action coming against Dr. Siaw?

Anne Cox
(503) 229-6653




Ref No.: G60173 ‘ STATE OF OREGON Dec Mailed:  08/25/99

Case No: 99-GAP-00032 Before the Hearing Officer Panel Mailed by: SLS
Case Type: DEQ _ For the
DEPARTMENT OF ENVIRONMENTAL QUALITY
875 Union Street NE

Salem, Oregon 97311

CALEB SIAW DEPARTMENT OF ENVIRONMENTAL QUALITY
19075 SE FOSTER RD 811 SW 6TH AVE
|
BORING OR 97009 9653 PORTLAND OR 97204 1334
CHARLES HERDENER
2020 SW 4TH AVE STE 400 //k

The following HEARING DECISION was served to the parties at their respective addresses.

s\merges\gapitemplate\gapdec.dot 7/24/00 (P)




Default Hearing Order
Page 1
Caleb Siaw, Respondent

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION

OF THE STATE OF OREGON

IN THE MATTER OF: ). DEFAULT HEARING

| ) ORDER REGARDING
Caleb Siaw, | ) ASSESSMENT OF
- : ) CIVIL PENALTY
Respondent ) NO. WQ/D-NWR-98-212
| ) CLATSOP COUNTY

BACKGROUND

A Notice of Violation, Department Order and Assessment of Civil Penalty was issued
December 15, 1998, under Oregon Revised Statutes (ORS) Chapter 183 and 468 and Oregon
Administrative Rules (OAR) Chapter 340, Divisions 11 and 12. On January 5, 1999, respondent
Caleb Siaw appealed the Notice,

A hearing was held in Portland, Oregon, on July 8, 1999, before Hearings Officer Lawrence S.
Smith. Respondent Caleb Siaw did not appear. Charles Herdener, environmental law specialist,
represented DEQ, with one witness.

ISSUES

1. Did respondent Caleb Siaw violate OAR 340-071-130(3) by discharging untreated or
partially-treated sewage directly or indirectly onto the ground surface and causing a public health
hazard? '

2. Did respondent Caleb Siaw violate OAR 340-071-0215(1) by failing to immediately
repair the failing on-site system at the Forest Lake Resort owned by respondent?

3. Did respondent Caleb Siaw violate ORS 468B.080(1) by failing to obtain DEQ’s approval
for a septic system, sewerage system, septic tank system, or other disposal system or parts thereof for
Forest Lake Resort?

‘4. Should respondent Caleb Siaw be ordered to take the steps outlined in the Department
Order contained in the Notice of Violation, Department Order and Assessment of Civil Penalty
issued December 13, 19987

5. 1If respondent Caleb Siaw violated the above law, were the resultant civil penalties
appropriate under OAR chapter 340, division 12, and OAR 340-12-0607

G60173.Siaw




Default Hearing Order
Page 2
Caleb Siaw, Respondent

FINDINGS OF FACT

1. Respondent Caleb Siaw (Siaw) owns and operates Forest Lake Resort, a mobile home
park (park), located at TSN, R10W, Section 4A, Tax Lot 1100, Clatsop County, Seaside, Oregon.

2. In November 1997, sewage and water from two septic systems in the park overflowed and -
ponded on the ground (Exhibits 8 and 9). On November 14, 1997, an environmental specialist for
DEQ told Siaw to fix the sewage treatments and to obtain a repair permit from DEQ before doing so.
A follow-up inspection on November 20, 1997, revealed ponding still in the two areas.

3. On December 11, 1997, a Notice of Noncompliance was mailed to Siaw, advising him
that DEQ would take enforcement action if it did not receive a plan and application from Siaw to
correct the ponding (Exhibit 10). The Notice also advised Siaw that he needed to take measures to
safeguard public health, such as disinfecting the areas with bleach or lime and fencing them off.

4. On December 17, 1997, DEQ’s environmental specialist saw Siaw working on the septic
systems without getting a permit from DEQ. The specialist told Siaw to stop working until he got a
permit. The inspector saw the same ponding in the two spots.

5. On January 7, 1998, Siaw pumped out some of the ponding without getting a permlt from
DEQ. Pets and children were present when he did the pumping.

6. On January 15, 1998, DEQ’s environmental specialist inspecteﬂ the two septic systems
again and saw ponding (Exhibit 11). The specialist took a sewage sample that revealed a large
concentration of E. Coli and Fecal Coliform, bacteria that are harmful to humans and animals
" (Exhibit 13). A test of sewage taken from one of the ponds on March 12, 1998, revealed a large
concentration of E. Coli and Fecal Coliform, elements of human waste (Exhibit 14).

7. On March 24, 1998, a Notice of Noncompliance was mailed to Siaw, noting that his
application for a permit was incomplete and telling him again to take measures to safeguard public
health, such as disinfecting the areas with bleach or lime and fencing them off (Exhibit 15). The
Notice advised him that he had violated ORS 468B.025 and 468B.080 by polluting the waters of the
state and not getting his septic systems approved.

8. Sewage continued to discharge on the ground surface on September 3, 1998 (Exhibit 16).

9. On September 21, 1998, a Notice of Noncompliance was mailed to Siaw, advising Siaw
that he needed to take measures to safeguard public health, such as disinfecting the arcas with bleach
or lime and covering them. The Notice advised him that he had violated ORS 468B.025 and
468B.080 by polluting the waters of the state and not getting his septic systems approved.

10. On October 23, 1998, DEQ’s inspector continued to note ponding in the two areas
(Exhibits 17 and 18).

11. Siaw saved $291 by delaying repairs of the two on-site septic systems that caused the
ponding (Exhibit 21), '

G60173.Siaw




Default Hearing Order
Page 3
Caleb Siaw, Respondent

12, DEQ and Siaw have reached an agreement on the Department Order in the Notice of
Violation and DEW withdraws that portion.

ULTIMATE FINDINGS

For almost a year, Siaw repeatedly violated OAR 340-071-0130(3) by discharging untreated
or partially-treated sewage directly or indirectly on the ground, which ‘constituted a public health
hazard.

For almost a year, Siaw repeatedly violated OAR 340-071-0215(1) by failing to immediately
repair the failing on-site systems at the park.

For almost a year, Siaw repeatedly violated ORS 468B.080(1) by failing to obtain DEQ’s
approval for a septic system, sewerage system, septic tank system, or other disposal system before
working on the failed systems in the park.

The assessed penaltics were appropriate because Siaw’s violations were flagrant.

APPLICABLE LAW

ORS 468B.025 states in part that no person shall cause pollution of any waters of the state or
place or cause to be placed any wastes in a location where such wastes are likely to escape or be
carried into the waters of the state by any means.

ORS 468B.080 requires all plumbing fixtures in buildings or structures from which waste
water or sewage is or may be discharged to be connected to a sewerage system, septic tank system or
other disposal system approved by the Department.

~ OAR 340-71-120(2) states that each and every owner of real property is jointly and severally
responsible for: -

1) disposing of sewage on the property in conformance with the rules of the
Department;

2) connecting all plumbing fixtures on the property from which sewage is or may be
discharged to a sewerage facility or on-site sewage disposal system approved by the
Department; and

3) maintaining, repairing, and/or replacing the system as necessary to assure proper
operation of the system.

OAR 340-71-130(3) prohibits allowing the dischargé of untreated or partially treated sewage
or septic tank effluent directly or indirectly onto the ground surface or into public waters.

OAR 340-71-160(1) prohibits causing or allowing construction, alteration or repair of a
system, or part thereof, without first applying for and obtaining a permit.

OAR 340-71-215(1) requires the immediate repair of a failing system.

G60173.8iaw




Default Hearing Order
Page 4
Caleb Siaw, Respondent

CONCLUSIONS AND REASONS

DEQ’s evidence was direct and detailed, supported by photos and video. Siaw did not appear
at the hearing to rebut it. DEQ’s evidence is accepted as a prima facie case of alleged violations.
Siaw violated OAR 340-071-130(3) by discharging untreated or partially-treated sewage directly or
indirectly onto the ground surface repeatedly from November 20, 1997, until at least September 3,
1998. He violated OAR 340-071-0215(1) by failing to immediately repair the failing on-site system
at the Forest Lake Resort he owned, even after direction to do so. He violated ORS 468B.080(1) by
failing to obtain DEQ’s approval for a septic system, sewerage system, septic tank system, or other
disposal system or parts thereof before attempting any repairs.

CIVIL PENALTY

Siaw violated the above laws and is liable for appropriate penalties under OAR Chapter 340,
division 12, and QAR 340-12-060. DEQ’s calculation of the penalties (Exhibits 1, 2 and 3 of the
Notice of Violation, Department Order, and Assessment of Civil Penalty issued December 15, 1998
(Exhibit 2)) are accepted and made part of this order. DEQ correctly assessed the correct base
penalty and correctly calculated the “R” factor as 10 because Siaw’s violation was repeated after
written notice and must have been flagrant, DEQ’s assessment of $291 for the “EB” factor seems a
bit low, but is accepted. Siaw is liable for civil penalties totaling $6,291.

_ COMPLIANCE ORDER
At the hearing, DEQ withdrew the Department Order part of the Notice because DEQ and
Siaw have reached an agreement on future compliance. The Department Order is therefore
withdrawn. '
Dated this 25th day of August, 1999.

Lawrence S. Smith -
Hearings Officer

G60173.Siaw
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Caleb Siaw, Respondent

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION

OF THE STATE OF OREGON
IN THE MATTER OF: ) ORDER
) ASSESSING
Caleb Siaw, ) CIVIL PENALTY
) NO. WQ/D-NWR-98-212
Respondent ) CLATSOP COUNTY
ORDER

IT IS HEREBY ORDERED that respondent Caleb Siaw is liable for a total civil penalty of
$6,291, plus interest pursuant to Oregon Revised Statute (ORS) 82.010, from the date this order is
signed below until paid; and that if the civil penalty remains unpaid for more than ten (10) days, this
order may be filed with each County Clerk and execution shall issue therefor.

If you are not satisfied with this decision, you have 30 days to appeal it to the Environmental
Quality Commission. See Oregon Administrative Rule (OAR) 340-11-132. If you wish to appeal
the Commission’s decision, you have 60 days to file a petition for review with the Oregon Court of
Appeals from the date of service of the order by the Environmental Quality Commission. See, ORS
183.480 et seq. '

Dated this 25th day of August, 1999.

SBurewe L. LT

Lawrence 8. Smith
Hearings Officer

Return to:

Enforcement Section

Department of Envitonmental Quality
2020 SW 4th Avenue, Suite 400
Portland, OR 97201-4987

_ G60173 Siaw
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Caleb Siaw, Respondent

STATEMENT OF MAILING

AGENCY CASE NO. WQ/D-NWR-98-212
HEARINGS CASE NO. G60173

1 certify that the attached Order was served through the mail to the following parties in envelopes
addressed to each at their respective addresses, with postage fully prepaid (certified mail to
respondent, regular mail to DEQ):

Caleb Siaw, Respondent
19075 SE Foster Rd.
Boring, OR 97009-9653

Susan Greco, Rules Coordinator
Department of Environmental Quality
811 SW Sixth Avenue

Portland, OR 97204-1334

Charles Herdener, environmental law specialist
DEQ enforcement

2020 SW 4" Avenue

Portland, OR 97201-4987

Mailing/Delivery Date:
Hearings Clerk:

Go60173.Siaw




FOEM No. 706—CONTRACT—REAL ESTATE—Monthly Payments. . ___GOPYRIGHT 1992 STEVENS-NESS LAW FUBLISHING CO,, PORTLAND. OR 97204

NL ) (}\J H
CONTRACT—REAL ESTATE ey |
THIS CONTRACT, Made this Eighth day of ... April ,1999.., between
_____ Caleb Siaw. /Trustee. for Eén Thirty Ono TTP+:3€ﬁ“fInm&ryifﬁhiC5u454-. ..
aomc ......... ’T&’M{]L ............................. , hereinafter called the seller,

and Danny.Mal. Trustee pr A gD TR ‘J}T __________________________________________
. heremafter caIIed the buyer,

WITNESSETH: That in conszderatlon of the mutual covenants and agreements herein contained, the seller
agrees to sell unto the buyer and the buyer agrees to purchase from the seller all of the following described lands
and premises sitaated im ... Clat s e County, Stateof ._Qregon. . , to-wit:

Property : HCR 63 Box 255
Seaside, Oregon 97138

See Exhibit A, Legal Description

See Exhibit B, Stipulations

forthesumof ... Nine-hundred oS i e eeee e emeseemoen Dollars ($9.0.0.,000..-00),

hereinafter called the purchase price, on account of which Qne_:hundre.d. Thousa,nd {Contract. --Pmt-.----ASSgnmt )

Dollars ($1.00.,.00.0..00 is paid on the execution hereof (the receipt of which is hereby acknowledged by the !
seller); the buyer agrees to pay the remainder of the purchase price (fo-wit: $800 ,. QQO OO) to the order of the
seller in monthly payments of not Iess than . O ThRO UGS AL e e oeoeeeeeeeeeeeoer e e eaecmeameeas e emmenamec e ameammnenneans
.Ddhm(&ATQODWDOmJemﬁMonthvmerma period.of 30.monthsf..6%. 1ntexestfthereafter
%.-interest.. shallmbe“pa;ﬂ for the remainder. of the CORLEaCE e e
payable on the .15k day of each month hereafter beginning with the month of .. MaY¥_ ... L1993,
and continuing until the purchase price is fully paid. All of the purchase price may be paid at any time; all of the

deferred payments shall bear interest at the rate of __ —————— percent per annum from ..SEE. STIPULATIONS

: 3 O H # ) in addition to i
_until paid; interest to be paid _.__..__. and § to be incladed in the minimum |
monthly payments above required. Taxes on the premises for the current tax year shall be prorated befween the ‘

parties hereto as of the date of this contract.

The buyer warrants fo and covenants with the seller that the real property described in this confract is
* (A) primarily for buyer’s personal, family or household purposes,
(B) for an organization or (even if buyer is a natural person) is for business or commercial purposes.

The buyer shall be entitled fo possession of the lands on Anr 1110, A 19.99._, and may refain such pos;esszon s0
long as buyer is nof in default under the terms of this confract. The buyer agrees that at all times buyer will keep the premises and the
buildings, now or hereafter erected thereon, in good condition and repair and will not suffer or permit any waste or sirip thereof; that
buver will keep the premises free from construction and all other liens and save the seller harmless therefrom and reimburse seller for all
costs and attorney’s fees incurred by seller in defending against any such liens; that buyer will pay all taxes hereafter levied against the
property, as well as all water rents, public charges and rmunicipal liens which hereafter lawfully may be imposed upon the premises, all
promptly before the same or any part thereof become past due; that at buyer's expense, buyer will insure and keep insured all buildings

now or hereafter erected on the premises against loss or damage by fire (with extended coverage) in an amount not less than §_____..

in a company or companies satisfactory to the seller, specifically naming the seller as an additional insured, with loss payable fxrst to the
seller and then to the buyer as their respective inferests may appear and all policies of insurance to be delivered to the seller as soon as
insured, Now if the buyer shall fail to pay any such liens, costs, water rents, taxes or charges or to procure and pay for such insurance, the
seller may do so and any payment so made shall be added #o and become a part of the debt secured by this contract and shall bear interest
at the rate aforesaid, without waiver, however, of any right arising fo the seller for buyer's breach of contract.

{Continued on Reverse)

* IMPORTAINT NOTICE:  Deiefe, by iining oui, whichevar phrose and whichover warranty [A) or {B) is not applicable. If warranty [A) is applicable and o
if the seller is a creditor, as such word is defined in the Truth-in—-l.endmg Act and Regulation Z, the seller MUST comply with the Act and Regulation by
maoking required disclosures; for this purpose, use Stevens-Ness Form No. 1319 or equivalent.

A&D-frust.by..Danny-Mal e STATE OF OREGON,
1716..S.E.. Dogwood.Way . =0
Gresham,..0re...87.080 e County of __. i
Grantee -~ Neme and Address-. I certify that the within instru- |
Caleb. Siaw. P Co.. Trust ment was received for record on the i i
19075.. 8- E...Foster..Rd. e day of .. Do
B_Qring__’____Qr_e_______g_j_ﬂ0_9_ SPACE RESERVED At e o'clock ....... M., and recorded “
Cranto,  Name and Address FoR in book/reel/volume No...._........._.... on
After recordirg retumn fo (Name, Address, Zip): RECORDER'S USE DALE oo or as fee/file/instru- {
£816b-Siaw. Pl Trust ment/microfilm/reception No................. .
190758 Er FOSEG TR Record of D_eeds of said County. i .
BOLEARGy0L8127.0.09 Witness my hand and seal of ||
Until raquested otherwise send all tax statements to [Nome, Address, Zip): County affixed. |
A&D Trusi-..Danny. Mal, trusiee ?‘
171l6S.E. _Dogwoond HWay T g |.

Lresham.,. . Ore... 97080




The seller agrees that at seller’s expense and within A0 ‘... days from the date hereof, seller will furnish unfo buyer a title
{nsurance policy insurirg (in an amount equal to the purchase price) marketable title in and to the premises in the seller on or subsequent
to the date of this agreement, save and except the usual printed exceptions and the building and other restrictions and easements now of
record, if any. Seller also agrees that when the purchase price is fully paid and upon request and upon surrender of this agreement, seller
will deliver a good and sufficient deed conveying the premises in fee simple unto the buyer, buyer's heirs and assigns, free and clear of
encumbrances as of the dafe hereof and free and clear of all encumbrances since the date placed, permitted or arising by, through or under
seller, excepting, however, the easements, restrictions and the taxes, municipal liens, water rents and public charges so assumed by the buyer
and further excepting all liens and encumbrances created by the buyer or buyer’s assigns.

And it is understood and agreed between the parties that time is of the essence of this confract, and in case the buyer shall fail fo
make the payments above required, or any of them, punctually within 20 days of the time Iimited therefor, or fail to keep any agreement
herein contained, then the seller shall have the following rights and options:

{1) To declare this contract cancelled for default and nul! and void, and to declare the purchaser’s rights forfeited and the debt

extinguished, and fo refain sums previously paid hereunder by the buyer;*

(2) To declare the whole unpaid principal balance of the purchase price with the interest thereon at once due and payvable; and/or

(3) To foreclose this contract by suit in equity.

In any of such cases, all rights and interest created or then existing in favor of the buyer as against the seller hereunder skall utterly
cease and the right fo the possession of the premises above described and all other rights acquired by the buyver hereunder shall revert to

anid revest in the seller without any act of re-enéry, or any other act of the seller to be performed and without any right of the buver of

return, reclamation or compensation for moneys paid on account of the purchase of the property as absolutely, fully and perfectly as if
this contract and such payments had never been made; and ia case of such default all payments theretofore made on this contract are fo
be retained by and belong to the seller as the agreed and reasonable rent of the premises up to the time of such default. And the seller, in
case of such default, shall have the right immediately, or at any time thereafter, to enter upon the land aforesaid, without any process of
law, and take immediate possession thereof, fogether with all the improvements and appurtenances thereon or therefo belonging.

The buyer further agrees that failure by the seller at any time to require performance by the buyer of any provision hereof shall
in no way affect seller’s right hereunder fo enforce the same, nor shall any waiver by the seller of any breach of any provision hereof be
held to be a waiver of any succeeding breach of any such provision, or as a waiver of the provision ifself.

PARTY IAL rkos7€Z 5 4 ArcenSED REM ESTATE fcEnT oo TAOE
STATE oz Okrcsps £ /o REFPes3ENCASC A ED 7 dST
/

The true and actual consideration paid for this fransfer, stated in ferms of dollars, 1s % .. oo @ However, the actual
part of the
the whole

In case suft or action is instituted to foreclose this contract or to enforce any provision hereof, the losing party in the suit or action
agrees fo pay such sum as the trial court may adjudge reasonable as atforney’s fees to be allowed the prevailing party in the suit or action
and if an appeal is faken from any judgment or decree of the frial court, the losing party furiher promises to pay such sum as the appeliate
court shall adjudge reasonable as the prevailing party’s attorney’s fees on such appeal.

consideration consists of or includes other properity or value given or promised which is consideration {indicate which).®

In construing this contract, it is understod that the seller or the buyer may be more than one person or a corporation; that if the
context so reguires, the singuiar pronoun shall be taken to mean and include the plural and the neuter, and that generally all grammaticai
changes shall be made, assumed and implied to make the provisions hereof equally to corporations and to individuals.

This agreement shall bind and inure to the benetit of, as the circumstances may require, not only the immediaté parties herefo buf
their respective heirs, executors, administrators, personal representatives, successors in inferest and assigns as well,

IN WITNESS WHEREOF, the parties have executed this instrument in duplicate; j# either of the under-
signed is a corporation, it has caused its name to be signed and its seal, if a 3 officer or other person
duly authorized to do so by order of its board of directors.

THIS INSTRUMENT WILL NOT ALLOW USE OF THE PROPERTY DE-
SCRIBED IN THIS INSTRUMENT IN VIOLATION OF APPLICABLE LAND
USE LAWS AND REGULATIONS. BEFORE SIGNING OR ACCEPTING
THIS INSTRUMENT, THE PERSOW ACQUIRING FEE TITLE TO THE
PROPERTY SHOULD CHEZE WITH THE APPROPRIATE CITY OR  coececcceeormrmioemomrom s seme st et et e e s e et erms s
COUNTY PLANNING DEPARTMENT TO VERIFY APPROVED USES,

* SELLER: Comply with ORS 93.9035 et seq prior to exercising this remedy.
NOTE—The sentence between the symbols @, if not applicable, should be deleted. See ORS $3.030. ;J

STATE OF OREGON, County of V/dzlzﬁ?ﬁﬁﬁ ..... ) ss.
T'his instrument was acknowledged before me on .._..... /44797//?{//7 ........ ) 9.?7,
by LD LLLE, ./}../Zzé J%JMM _______

T his irdstrument was acknowledged before me on - . LI9
DY e - S —
as e o e e e m e b s = e e R R R R = M B R = e
! oFFlgfﬂ'.'S’EAL Tmmm——— N
é;; 3 KRISTi MAE LONG
\Gpag/] NOTARY #BLUC-OREGON . S —
e cgwgsﬁ?%’;m%\?sgg 922000 Notary Public for Oregon
W COMMISS) ' My commission expires .

ORS 93.635 (1) All instruments contracting to convey fee title to any real property, at a time more than 12 months from
the date that the instrument is executed and the parties are bound, shall be acknowledged, in the manner provided for acknowl-
edgment of deeds, by the conveyor of the title to be conveyed. Such instruments, or a memorandum thereof, shall be recorded by
the conveyor not later than 15 days after the instrument is executed and the parties are bound therebhy.

ORS 93.990 (3) Violation of ORS 23.635 is punishable, upon conviction, by a fine of not more than $100.

[Description Continued)




Department of Environmental Quality

regon Northwest Region

2020 SW Fourth Avenue

Suite 400

Portland, OR 97201-4987
(503) 229-5263 Voice

TTY (503) 229-5471

Tohn A. Kitzhaber, M.D., Governor

October 8, 1999

ADRIAN MALO
HCR 63, BOX 260
SEASIDE, OR 97138

Re: WQ - Clatsop County
Forest Lake Resort
File No. 109808
WPCF Application

Dear Mr. Malo:

You requested a meeting with a DEQ hydrogeologist regarding issues at the Forest Lake
Resort. On October 6, 1999, you and Bob Sweeney met with Bob Baumgartner, Lucinda
Bidleman and me. At that meeting you agreed to respond back to us by October 18, 1999, to
let us know who is to be the WPCF applicant and permittee. You also promised to give your
decision on your course of action and timelines for accomplishing it. We have tentatively
agreed to meet again on October 21,

There is an existing Mutual Agreement and Order (MAQ) with Caleb Siaw, and Dr. Siaw also
submitted an incomplete WPCF permit application. Until the current MAO is terminated, Dr.
Siaw is bound by its terms, and we cannot make agreements with you or issue a WPCF permit
to you. -

If you propose to construct and operate the park’s systems, you need to be the
applicant/permittee. You can either have the Siaw application transferred to you or you can
fill out a new application and pay the associated fees. You need to submit a written proposal
in full of your schedule for development including time lines for completion of interim tasks.

At our meeting, you requested to be able to install a temporary septic system to
serve the spaces currently connected to holding tanks. Dr. Siaw is bound by
the MAO until such time as the Order is terminated or modified. The park is
currently out of compliance. For us to consider your request we will need to
issue both a new permit and either modify the existing order or issue a new
order. It should be obvious that we can not have two orders with conflicting
requirements and schedules. For us to proceed, you need to either demonstrate

@ , | DRQ-1




Forest Lake Resort
Page 2

that you are the owner of the Park thereby eliminating Dr. Siaw’s interest or have Dr. Siaw
request modification of the Order.

When you have verified who is to be the applicant and we have a complete application from
that party and a clear proposal for development, we can draft a permit for review as well as a
MAO to be issued with the permit. The permit and MAO will contain compliance schedules
for providing additional information as well as for constructing the proposed upgrades.

If you have any questions about the WPCF permit application, you can contact me at
(503) 229-6653 or toll free at 1-800-452-4011x6653. For questions about groundwater issues,
contact Lucinda Bidleman at (503) 229-5273 on Tuesdays or Wednesdays.

Sincerely,

(Dl e

Amne Cox, R.S.

Natural Resource Specialist
Water Quality Source Control
Northwest Region

ce: DEQ/Regional Operations/Charley Herdener

DEQ/NCBO

DEQ/NWR/Lucinda Bidleman

Dr. Caleb Siaw
19075 SE Foster Road
Boring, Oregon 97009

Environmental Management Systems, Inc.
4080 SE International Way Suite B106
Milwaukie, Oregon 97222
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11 October 1999 \ _ . ‘ ‘ ] .

Dr. Caleb Siaw .
19075 SE Foster Road
Boring, Ofegon 97009

AdrianMalo . : N B :
HCR 63, Box 260 : ' ‘
Scaside, Oregon 97138

REGARDING' Forest Lakes Resort'On-Site‘Sewage System e .

M Ma]o and T met with DEQ Staff, mcludmg Robert Baumgartner, Anne Cox and Lucmda Bldleman -
.. DEQ needs resolution of ownership as stated i m their letier of 8 October 99, : ) o ,

The Department of Envlromnental Quality has approved the soils for a site’on Mr. Malo’s property, across
nghway 101. DEQ has also decided that a Ground Water Study prepared by a Registered Geologist is

_ now required. Rough estimates for drilling under the highway ($140 / linear foot x 100”) and for the
Gound Water Study ($20,000) amount to $34,000. I would estimate that the cost of the Recirculating - )

. Gravel Filter and associated Tanks, fittings and collections systems could run between $100,000 and - .
$125,000. The actual cost would need to be based on an approved design and subsequent bids by at least 3 :
competent installers. Regardless of whether an interim repalr ot complete upgrade are proposed DEQ willt
rnsrst on the Ground Water Study, ‘

Based on the statements made by DEQ s Robert Baumgaﬁner and h1s staff, your optlons appear o be as

foliows:
1. _Continue w1th the Holdmg Tanks, Th1s is expensive, especially wnh the Tack of water meters
~ and the tendency of some tenants to fail to conserve water or fix leaky fixtures.
2. Water Poliution Control Facility (WPCF) permit for a complete upgrade of the park’s sewage
system. Also expensive as discnssed above.
3. Water Pollution Control Facility permit for an interim or partial installation serving 7 spaces
14, 15, 16, 36A, 36B, 37 & 38 which are connected to the holding tAnks, May be feasible, but
. would strll require the Ground Water Study. The study may reveal addmonal concerns or
may demonstraté that no problem exists. .
4, Connection to Public Sewer. According io the Crty of Seas1de,, an annexation would be ‘
required with the process taking several months with no guarantee of successful annexation,
5. - National Pollution Discharge Elimination Systemn (NPDES) permit for discharge into surface

. water. The process would take several months and there would be no guatantee of SUCCESS.
Also, this would require a licensed operator, frequent testmg and is likely to be as or more”
expensive than othet options..
6. ‘Remove the problem units. Landlord-Tenant issues would have to be taken into
consideration. While DEQ would not then have a permit to review, staff has 1nd1cated that
frequent visits would be made to ensure that there were no discharges.

~ As you know, the process 10 obtain approval for an on-site sewage system for the park has been long and
frustrating. I have held off on brllmg you, with the hope that a “breakthrough with DEQ would occur at ‘
séveral points, . I have designed both a complete upgrade (#2) and a partial interim solution (#3) as outlined -
. above. In order to proceed, however, I must cover my costs and have included a bill which is reduced to
* half of what normal charges would be to date '

Slngerely, - : h | ' ) v ' o

obertF Sweeney, RS - : o
President, Environmental Management Systems, Inc.

4080 SE INTERNATIONAL WAY, SUITE B106 ¢ MILWAUKIE, OREGON 97222 o (503) 353-0691 « FAX (503) 353-9695

&




Forest Lake Management
Seaside, OR 97138
(503) 738-6779

Regarding the vacating of the trailer spaces,

Space 11 was moved Angust of 1999,

Space 12 was moved August of 1999,

Spaces 13, 14, 15, and 16 were moved out in January of 2000,
Spaces 36RB, 37, and 38 were moved out in March of 2000.

Space 36A refused to move and was evicted through the court by
Jantary 31% of 2002.

All of the spaces with two three thousand gallon tanks were forced (o
move out. There are no umts on 10 spaces. The holding tanks have been
pumped 1o 70% capacity 30 they do not float. We are not going fo put any
new units on those two three- thousand gallon-holding tanks. Those spaces
will be used as parking and open space. The rest of the park is functioning
well and there is no pollution or harm heing done to the environment.

Sincerely, Forest Lake Management

o ',. /
- s
s

Adrian Male 10 Jan. 2002
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IN THE CIRCU{T COURT OF THE STATE OF OREGON
FOR THE COUNTY OF CLATSOP

FOREST LAKF RESORT BY & THROUGH
A & D TRUST, JUDGMENT/
Plaintiff{s}, SHRUEAFED-JHRGNVHERT

(RETURN OF PERSONAL PROPERTY/FED)
V8,
CASE NO.: 01-8252
PREGGY ALLEN & ALL OTHERS,
Defendant(s).

N S S e et it At gttt

On December 6, 2001, this case came for trial in an FED getion.
The following parties appeared:
( #¥ Plaintift(s) per @Mﬂr‘ (=) Defendant(s) per 28 /m;a) ( Weither

(V{ Judgnent of restitution for possession of premises for plaintiff(s)
Addrsss: 85203 HWY 101 SPACE 36-A, SEASIDE, OREGON 97138

( ) Effective Immediately { "’)’E‘f‘femj"e—‘jawum F1, Y00

( ) Retum of personal property. [ is hereby ordered that the Sheriff seize and deliver to
the Plamtiliy Defendant the property: ( ) Listed on attached sheet
( ) Described as follows:

{ ) Judgreert of dismissal () with () withoul prﬁ._]udl(:ﬁ b haoe
MA‘NP . Oelendand Jeadifed -Hw. ahe did r{:ma ¢6‘\:m_:. es ¥, a'a'@ﬁq/sm

(“’)S%ﬁ%ﬁ&d—}udmnt 53&:‘5»’ @Hr\r\ N h.p.c
d et otite QORe @n

"

{,.LL&.Q__,_% "i‘k ANOLY 4. AL, % P, Ce lV\ "*"L.-,,
Qdﬂnwfd-f‘g_s o Qraciassiap @/ A B T "')OM!» \DH Seies notice ‘,:ﬂ /) 2w
{ ) Clase continued to at AM,/PM., Room

( ) It is lurther ordeved;

() Dofondant shall fils an Answer no fater than AM./P.M. on

) 2 . If an Answer is not filed by the above stated lime & Judg-

ment for Restitution of Premises will issue effective AM./PM. on
2

 MONEY JUDGMENT |
Judgment Creditor: e (750 Tt Attorney: fz"ﬂ) ﬁwﬁw

Judgment Debtor: z e Attorney: e
Amount of Money Judgment; . I'revailing Party Fee: 85 ————
Costs und Disbursements: 75 20 Interest Rate: ? i) %o

Dated this g day of Dacembey L2001, vﬁ '-;//7@4&'-—
Cireuit Churt Jud
¥ D‘LMM‘!E whe Lwetd 1w He c,(m:,] 530'-4/&-.} mm gi;agwq/ﬂa/ﬁ.d
wnoved fhein homec. The Feieat A ol et WJJ it W Pl Zarss K e
Ex 1l o Gtryesd 4 2020, plrsuoid fo OS5 90 émgi shs facd FES daue 7o acafl,
Fhe oled pof obs 50, ﬂ%!nnfmf bod Hew /{Mﬂ Sinte ol Q/Mj e #ue e

OriinS At srva. on TR AR SRR/ JC s
£,2°d yenruenel [ [0l BeBRaC. ERs ALTHEY S S:WOMd A2:8T7 2eP2-1-Ngl
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HOLDING TANK PUMPING CONTRACT
Purasnanl (o QAR Chapter 340-71-340/73%

Kafergnee fnformation: [pleasse prin :
1) Swwage tisposu] Servies Company
Noame: | Bgaccast Nursory (onsgrulien dnc DEQ !

ICEnsa No._‘g? (“_'/_fi

Narpe of Service Compary Owner or Reprasantative Jegally auibrorized 1o nign thiy

Contract: . _David Darlipse

23 Pacility wan Holding Tank o by Seevlood: Forget Laks Rescool | ,
Lovation: rowneiig 2N Renpe l0W: Secton®d, - Tax ot 2 100

Sirest peddran: o let N oow BOR 63 Box 20505 Counly:_Blalsop

Dlascribe s wame-gepeating tuuhty (Lo vurdosr movia theatoe oy
o Trailer purk, wilid geptic syscims

[P SN O Uiy e et MR £, el AT o o e e
LR fﬁﬂky*},ﬂfm**t‘*ﬂ‘ﬁ»#**k#ﬁ* #,kﬂiﬂfgﬂl**ﬂ‘**w?f.h»ﬂf’l"r-!\ii)‘f’“"u*e‘r‘ e A g A A H #E KRR

7 e Islgnatyre), legally autieneed roptasentative of the
ab0ve refecended facilivy, 6o derewith contract with the above mierenced sewapge dispoyal
yepvice codupany to periodically _ump ot the comaiig of tic holding tdak et regutay
ptervuls or a5 necded to allow proper operation of the holding tunk,

‘r’
i izt s e 4,;_{;:,:4_”_ S nntore ), lopally nuthonlcod reprosentative of

e above referenced sewd w;} digposal 3zvvics company, do harcwith acespt tha
regponsibilities as contractor w prricdizelly poing vui the contenis of the sbove
r‘*f'ﬂ'-’-‘uc:cd Faciiity's sew e nolding taol g oo ded wd o wispoug of the coater(y af
srorig Tyeggmenl ] p__L;L}lL in &oteeecdr eoproved by the Departrment of
annonmf'nm Quality and will untify the Devartment B4l ¢ vent this contract ls
teraninnged. '

I,

z‘dipi}lot({.d by I. Wﬁfnb(}t“ o . -w.f -
(DV’. :) ar Q.Dﬁu’é. Countyl (Trane
PEICLEE I L
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money and in DAY paymant for the following described real eatate situated in the Clty of (o

County of L\-&C‘r’a“"p ............ areens DHaste of .‘o?n.ﬁ.%m,_......ﬁ,.....m... deserined ag follows, EO=WIT: ..o oo
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m_;rhich we hn;e;hzs doy sold ta the purchase:
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£00 €58 S Of . currverermcrrernmrransm s eiainss e vt i SRR = . 11+ S W
el the {ollowing tamns, to-wit: The engnest money hiersinabove recaipted for S 1Y P j
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Ii thin Genanetion ineludes dwelling units, buyer ond seller carly that a werking smoke devector shall ba installed in sack upit according b
applieabla law, proer to desing, (Delete I jnapplicable.) A L.

A ride insurance policy fthm a religble esmpany ineurog marketable fitla in the teller in an amownt cqual to yaid purchise price iy to be fur.
sithed purchaser in due coorve at sellers axperwe; preliminecy to closing, saller may furnish @ title jmswatite company's €tle repart showing fn:
willlngrews to lasuc title immurence, and such yepurt shall be conclusive evidenco ar to itatus of seller's rederd title, ) .

Te ia ﬂp‘fd thut if the sitly ta the g wm‘.u {n ot mearleeabiz, or canpnet be made 1o within mw days after & WiiMef natiss of defecty s
daliversd to waller, the camest manay herein receipted for shall be refunded. But U the tive 1 the asid proenizss i warkeable, and the purchaser
eglerty or refures to comply with any of the condltiorn of this ale within i T S days sod o make paymidaty prastpily, s hereinabave
W fovth, then tha saenmsl mandy héscin tevsiplod T shall be farfulted 1o the seller 5 lquildted daaages, 4nd chie sontraet thall thassupen be or
me further binding sifect.

The property il to be conveynd by geed and sufficlont deed free und eleer of olf Mead snd excwnbrasses eReept oning ordinansss, Luibliy

riatrictipns, tazes dut and payable for the curmmt tax yewr, ravorvadons in federsd paténts and vinte deedy, casements of reeord Ad e

"Rl Trigation, ventilsting, cealing, pliwbing and heating fixtres and equisment {incuding stoker sod o {emke bet EREluding fife plhce Lxtuce
sod equipmant), water hestark electrls light and bathroom fatures, light bulbe and Ausrescent lamps, vemetian blinds, wall tnavpl]l saspating, xem
ifgs, windaw and dar seress Gtorin doors e windee, sttashed foor raverlngs, attdchid televition sntensa, Al plants, shrubs wdd trdes and 1)l fix
. B7¢ 10 be left upon the premises a3 post of the property purchas:

o included ax part of the propecty sold for wlld eelEe! i i s ——

The {silowing pervonal prepecty in

(LTI

. Sellee and purchaser agree ta bezatme dus end puyabia for the current tax fizcal yoar pp o Dscal year hasis. Rents
imtocest, premiums for duisting insurance, and other matters shall be pro rated on & calonder yesr hasia, Porchaser agress to pay for ducl an ham
neluding =il in tenk. I aty, and, st closing, shell reimburse sellor for sume, if any, held In any reserve accouns reloting o Aty ettumbransts ot
wid propercy. Adjustmenti 21 ts ba made as af the date of the cangummation of the wis herein or delvery of possession. which ever firat asours

Pogscrsion of seid pramizes iy {o bz dalivered 1o purchasey on of before e iy 38 o Thme i of the saence hepeof, Thi
ottt b Biadiag Upon the hni, excenters, adminitraters, succrasors end samigAd of the purshaser and seller, Mowever, the purchassr’s rights here
in wre nat andignable without written consent of saller, In woy suit or action Beought on this comeract, the lesing party agrems to pey the prevuilin
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State of Oregon

Department of Environmental Quality Memorandum
Date: December 10, 2002
To: Environmental Quality Commission
Lo s
From: Stephanie Hallock, Director A . /(/(i{/[a ii-’éiww
Subject: Agenda Item A, Action Ttem: Appeal of Amended Proposed Order in the matter of
Caleb Siaw, M.D., Case No. WQ/D-NWR-00-186 (Amended staff report)
December 12, 2002 EQC Meeting
Appeal to Dr. Caleb Siaw appealed the Amended Proposed Order (Attachment H) dated May
EQC 1, 2002, that assessed him a $317,700 civil penalty for repeatedly violating an
Environmental Quality Commission Order.
Background  On July 31, 2001, DEQ assessed Dr. Siaw a $373,580 civil penalty for multiple

violations of an EQC Order that required Dr. Siaw to design and construct a new
on-site sewage disposal system for a mobile home park he owned in Seaside, the
Forest Lake Resort. Dr. Siaw appealed the penalty and a contested case hearing
was held January 17, 2002. At hearing, DEQ reduced the penalty assessment to
$335,700 based on new information concerning Dr. Siaw’s economic benefit.

On April 5, 2002, the Hearing Officer issued a Proposed Order assessing Dr. Siaw
a civil penalty of $198,600 (Attachment K). The reduction resulted chiefly from
the Hearing Officer’s decision that the Department did not have the statutory
authority to assess Dr. Siaw penalties on a monthly basis, but only on a daily basis.
On April 12, 2002, the Department formally requested, pursuant to Oregon
Administrative Rule 137-003-0655, that the Hearing Officer clarify his ruling. On
May 1, 2002, the Hearing Officer issued an Amended Proposed Order reversing his
prior decision regarding multiple penalties, and assessed Dr. Siaw a civil penalty of
$317,700. In his Amended decision, the Hearing Officer concluded that the
Department had not assessed penalties on a monthly basis, but instead had assessed
a single daily penalty for each month in which a violation occuired.

Findings of fact made by the Hearing Officer in his Amended Proposed Order are
summarized as follows:

Dr. Siaw purchased the Forest Lake Resort property in his own name on October
30, 1996. The property contained 44 mobile home and RV spaces, as well as a
laundry. The resort used a collection of drain fields and septic tanks to dispose of
sewage. As aresult of multiple incidents of raw sewage surfacing at the resort, the
Department notified Dr. Siaw in December 1997 that he needed to repair or replace
the failing sewage disposal systems and, as a consequence, obtain a Water
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Pollution Control Facilitics (WPCF) Permit for the resort.

On February 17, 1998, Dr. Siaw filed an incomplete WPCF permit application
with the Department. On several occasions in 1998, the Department sent Dr. Siaw
Notices of Noncompliance in response to incidents of surfacing sewage af the
resort and/or requesting that he complete his WPCF application.

On June 30, 1998, Dr. Siaw, as Trustee for Caleb Siaw P.C. Trust, signed a
memorandum of sale to sell the resort to Richard K. Johnson and Joyce M.
Johnson, husband and wife. The Johnsons made a few payments on the contract
and then let the property go back to Dr. Siaw. On August 16, 1999, the Johnsons
signed a bargain and sale deed deeding the property back to Caleb Siaw P.C. Trust.

After a receiving a referral from DEQ, Dr. Siaw was prosecuted by the Clatsop
County District Attorney for criminal violations of state water quality law. On
January 22, 1999, Dr. Siaw pled no contest to a single count of Water Pollution in
the Second Degree, and was sentenced to two years probation and a $10,600 fine.
As a condition of his probation, Dr. Siaw was required to “make a good faith effort
to comply with all DEQ requirements necessary to bring the property known
generally as Forest Lake Resort into compliance with DEQ rules and regulations
regarding waste material.”

On May 10, 1999, Dr. Siaw signed a Mutual Agreement and Order (MAQ) that
was adopted as a Final Order by the Environmental Quality Commission on May
20, 1999. On page 1 of the MAQ, Dr. Siaw acknowledged that he owned or
operated Forest Lake Resort, although he wrote the words “former owner” below
his signature on the last page of the Order. Dr. Siaw hand wrote in several other
changes on the MAO and initialed those changes, but the changes were not
initialed by the signatory for the Commission.

The MAO authorized Dr. Siaw to use temporary sewage holding tanks until such
time as he could install a DEQ-approved sewage disposal system and obtain a
WPCF permit. The MAQO ordered Dr. Siaw to complete a WPCE permit
application within 30 days of being notified by DEQ if DEQ determined that a soil
evaluation demonstrated that a WPCF permitted system was feasible for the park.
Dr. Siaw also had the obligation to complete a groundwater study and a narrative
and conceptual plan for the new system. Within 30 days of submitting a complete
WPCF permit application, Dr. Siaw agreed to submit acceptable plans and
specifications for a new system. Dr. Siaw acknowledged in the MAO that he had
actual notice of the contents and requirements of the MAO and that failure to fulfill
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any of the provisions of the MAQO would constitute a violation of the MAO and
subject him to civil penalties. On August 16, 1999; November 12, 1999; March
12, 2000; and April 10, 2001, DEQ mailed Dr. Siaw notices that he had violated
the MAO by failing to complete his WPCF application and requesting that he
submit the necessary information.

On April 12, 1999, Dr. Siaw signed a real estate contract as “Caleb Siaw/Trustee
for Caleb Siaw, P.C. Trust” to sell the resort to “Danny Mal, Trustee for A & D
Trust.” No contract or memorandum of contract sale between Dr. Siaw or Caleb
Siaw, P.C. Trust and Danny Mal, Trustee for A & D Trust, was filed in Clatsop
County land records prior to Pecember 2001.

On August 7, 2000, Caleb Siaw, as grantor, executed a quitclaim deed to “Caleb
Siaw, Trustee for Caleb Siaw, P.C. Trust, nunc pro tunc, July 1998.” That deed
was recorded in Clatsop County land records on November 8, 2000.

In his Conclusions of Law, the Hearing Officer found that the Dr. Siaw had
violated the MAOQ by failing to submit information required by DEQ to complete
his application for a WPCF permit.

Dr. Siaw appealed the Hearing Officer’s Amended Proposed Order to the
Commission on May 29, 2001.

~ In his appeal to the Commission (Attachment G), Dr. Siaw took the following
exceptions to the Amended Proposed Order:

1. The Hearing Officer erred in finding that “DEQ proved that respondent had
both legal title to the real property, as well as the care and control of the
property, and that he is legally bound by the terms of the MAO he signed.”

2. The Hearing Officer erred in finding that “[TThe real estate contract between
Caleb Siaw P.C. Trust and Danny Mal, Trustee for the A & D Trust, was not
properly acknowledged and could not be recorded under Oregon law.”

3. The Hearing Officer erred in finding that as legal owner between 1998 and at
least late 2001, Dr. Siaw was owner of the property for the purposes of the
onsite sewage disposals rules in OAR Chapter 340, Division 71, and the
requirements in the MAO.

4. The Hearing Officer erred in finding that because both parties did not initial
Dr. Siaw’s handwritten changes to the MAQ, the changes had no legal effect.

5. The Hearing Officer erred in finding that DEQ was not estopped from
enforcing the MAQ after presenting an alternative to Dr. Siaw that Dr. Siaw
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relied on and complied with.

6. The Hearing Officer erred in finding that Dr. Siaw’s closure of eight mobile
home spaces in an effort to relicve some of the problems with the existing
sewage disposal system was a mere effort and not a solution.

7. The Hearing Officer erred in calculating the civil penalty.

In its reply brief (Attachment A), the Department supported the Hearing
Officer’s Amended Proposed Order.

EQC The Commission has the authority to hear this appeal under OAR 340-011-0132.
Authority

Alternatives The Commission may:
1. As requested by the Dr. Siaw, dismiss the penalty by adopting one or more of
Dr. Siaw’s exceptions regarding his liability for compliance with the MAO.
2. Reduce the penalty by adopting one or more of Dr. Siaw’s exceptions to the
penalty calculation.
3. Asrequested by the Department, uphold the Hearing Officer’s Amended
Proposed Order.

In the Commission’s review of the proposed order, including the recommended
findings of fact and conclusions of law, e EQC may substitute its judgment for
that of the Hearing Officer except as noted below.' The proposed order was
issued under the new statutes and rules governing the Hearing Officer Panel Pilot
Project.2 Under these 1999 statutes, DEQ’s contested case hearings must be
conducted by a hearing officer appointed to the panel, and the EQC’s authority to
review and reverse the hearing officer’s decision is limited by the statutes and the
rules of the Department of Justice that implement the project. 3

The most important limitations are as follows:

1. The Commission may not modify the form of the Hearing Officer’s Proposed
Order in any substantial manner without identifying and explaining the
modifications. *

2. 'The Commission may not modify a recommended finding of historical fact
unless it finds that the recommended finding is not supported by a

" OAR 340-011-0132.

% Oregon Laws 1999 Chapter 849.
YId. at § 5(2); § 96).

Y Id. at § 12(2).
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Attachments

preponderance of the evidence. > Accordingly, the Commission may not
modify any historical fact unless it has reviewed the entire record or at least
all portions of the record that are relevant to the finding.

The Commission may not consider any new or additional evidence, but may
only remand the matter to the Hearing Officer to take the evidence. 6

The rules implementing the new statutes also have more specific provisions
addressing how Commissioners must declare and address any ex parte
communications and potential or actual conflicts of interest.’

In addition, there are a number of procedural provisions that have been
established by the Commission’s own rules. These include:

L.

2.

A

T Q7 @y

—

The Commission will not consider matters not raised before the hearing
officer unless it is necessary to prevent a manifest injustice. 5

The Commission will not remand a matter to the Hearing Officer to consider
new or additional facts unless the proponent of the new evidence has
properly filed a written motion explaining why evidence was not presented to
the hearing officer.”

Department’s Amended Brief in Reply to Petitioners Exceptions and Brief,
dated August 22, 2002.

Cover letter to Department’s Amended Brief, dated August 22, 2002.
Department’s Brief in Reply to Petitioners Exceptions and Brief, dated August
15,2002,

Petitioner’s Brief, dated July 15, 2002.

Letter from Stephanie Hallock, granting Petitioner an extension of the deadline
for filing his brief, dated June 27, 2002. '

Letter from Mikell O’ Mealy, dated June 3, 2002.

Petitioner’s Petition for Review of the Amended Proposed Order, dated May
29, 2002.

Hearing Officer’s Amended Hearing Decision and Proposed Order for
Assessment of Civil Penalty, dated May 1, 2002.

Petitioner’s Petition for Review of the Proposed Order, dated April 23, 2002.
Letter from Jeff Bachman, DEQ, to Hearing Officer requesting clarification of

5 Id. at § 12(3). A historical fact is a determination that an event did or did not occur or that a circumstance or status
did or did not exist either before or at the time of the hearing.

®Id at § 8; OAR 137-003-0655(4).

" OAR 137-003-0655(5); 137-003-0660.

* OAR 340-011-132(3)(a).

*1d. at (4).
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two rulings in Proposed Order, dated April 15, 2002.
Hearing Officer’s Hearing Decision and Proposed Order, dated April 5, 2002.
Department’s Hearing Memorandum, dated March 1, 2002,

. Dr. Siaw’s Closing Argument, dated February 28, 2002.

Hearing Exhibits

Hearing Officer Exhibits

A. Notice of Contested Case Rights and Responsibilities.

B. Notice of Assessment of Civil Penalty, dated July 31, 2001.

C. Answer and Request for Hearing, dated August 8, 2001.

D. Notice of Hearing, dated November 13, 2001.

E. Cover Letter to Notice of Assessment of Civil Penalty, dated July 31, 2001.

Department Exhibits

100. Diagram of Forest Lake Resort.

101. Notice of Noncompliance issued by Department of Environmental

" Quality to Caleb Siaw, dated December 11, 1997.

102. Notice of Noncompliance issued by Department of Environmental
Quality to Caleb Siaw, dated February 5, 1998.

103. Letter from Department of Environmental Quality to Caleb Siaw
regarding Permit Application No. 991481, dated March 13, 1998.

104. Notice of Noncompliance issued by Department of Environmental
Quality to Caleb Siaw, dated March 24, 1998.

105. Water Pollution Control Facilities Permit Application received by the
Department of Environmental Quality from Caleb Siaw, received
March 31, 1998.

106. Letter from Department of Environmental Quality to Caleb Siaw
regarding Permit Application 991481, Incomplete Application, dated
April 30, 1998.

107. Letter from Department of Environmental Quality to Caleb Siaw and
Richard Johnson regarding Permit Application 991481, Incomplete
Application, dated September 1, 1998.

108. Notice of Noncompliance issued by Department of Environmental

Quality to Caleb Siaw, dated September 21, 1998.

109. Notice of Violation, Department Order, and Assessment of Civil
Penalty issued by Department of Environmental Quality to Caleb Siaw,
December 15, 1998.

110. Judgment of Conviction and Sentence Order in State of Oregon vs.
Caleb Siaw, filed January 22, 1999,

111. Notice of Noncompliance and Incomplete Application, issued by
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112.

113.

114,

115.

116.

117.

118.

119.

120.

121.

122.

123

124.

125.

126.

127.

Department of Environmental Quality to Caleb Siaw, February 2, 1999.
Notice of Noncompliance issued by Department of Environmental
Quality to Caleb Siaw, March 19, 1999.

Notice of Noncompliance issued by Department of Environmental
Quality to Caleb Siaw, April 29, 1999.

Mutual Agreement and Order (MAQ) No. WQ/D-NWR-98-212, In
the Matter of Caleb Siaw, executed May 20, 1999, and cover letter,
dated May 21, 1999.

Letter from Department of Environmental Quality to Caleb Siaw
regarding Permit Application 991481, Compliance with MAQ, dated
June 7, 1999.

Notice of Noncompliance and Incomplete Application, issued by
Department of Environmental Quality to Caleb Siaw, August 16,
1999. :

Letter from Department of Environmental Quality to Caleb Siaw
regarding Permit Application 991481, Incomplete Application,
Conceptual Plans, November 12, 1999.

Notice of Noncompliance issued by Department of Environmental
Quality to Caleb Siaw, March 10, 2000.

Notice of Noncompliance issued by Department of Environmental
Quality to Caleb Siaw, April 10, 2001.

Cover Page, Proposal for Wastewater Treatment Facility for Forest
Lake Resort by Advanced Treatment Systems, Inc. (ATS), dated
December 14, 1999, and fax from ATS to Anne Cox regarding
“Option “Little SBR”, undated.

Letter sent by fax from Environmental Management Systems to Anne
Cox regarding Forest Lakes Resort — Sewage System, dated April 27,
2000.

Economic benefit analysis for Caleb Siaw, dated January 17, 2002.
Electronic Mail from Anne Cox, Subject: “Caleb Siaw Talks About a
Different Buyer”, dated October 15, 1999,

Electronic mail from Anne Cox, Subject: “Caleb Siaw is selling
Forest Lake Resort,” dated April 2, 1999.

Electronic mail string from Dewey Darold, Subject: “Forest Lake
Resort Inspection,” dated April 26, 1999.

Electronic mail string from Dewey Darold, Subject: “Forest Lake

RV Park,” dated May 3, 1999.

Electronic mail from Anne Cox, Subject: “Meeting with Mr. Malo,
new buyer, Forest Lake Resort,” dated May 10, 1999.

128-1. Facsimile from Brenda Siaw to Charlie Herdener, DEQ
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Enforcement, dated December 13, 1999,

129. Electronic mail from Anne Cox, Subject: “Siaw to sell Forest Lake
Resort ... to Malo?,” October 24, 2000.

130. Hearing Decision, Case No. WQ/D-NWR-98-212, In the Matter of
Caleb Siaw.

Dr. Siaw’s Exhibits

Real Estate Contract, dated April 12, 1999,

Letter from Anne Cox to Adrian Malo, dated October 8, 1999.

Letter from Robert Sweeney to Dr. Caleb Siaw, dated October 11, 1999.

Memo, signed by Adrian Malo, dated January 10, 2002.

Judgment, Forest Lake Resort By and Through A & D Trust vs. Peggy

Allen, dated December 6, 2001.

Holding Tank Pumping Contract, undated.

Owner’s Sale and Earnest Money Agreement, undated.

Warranty Deed conveying property from Majorie P. Stanton to Sam H.

Banki, dated July 31, 1992,

9. Warranty deed conveying property from Sam H. Banki to Caleb Siaw,

dated October 30, 1996.

10. Quitclaim deed from CalebSiaw to Caleb Siaw P.C. Trust, dated August
7, 2000.

11. Real estate contract between Caleb Siaw P.C. Trust and A & D Trust,
Danny Mal, Trustee.

12. Bargain and sale deed from Richard K. Johnson and Joyce M. Johnson to
Caleb Siaw P.C. Trust, dated August 16, 2000.

13. Memorandum of Sale from Caleb Siaw P.C. Trust to Richard K. Johnson
and Joyce M. Johnson, dated July 30, 1998.

Yoh b

g~ o

Caleb Siaw’s Pre-Hearing Memorandum, dated January 16, 2002.
Caleb Siaw’s Motion to Join Indispensable Party and Motion to Postpone and
Consolidate, dated January 12, 2002.

o

Documents OAR Chapter 340, Division 11, ORS Chapter 468
Available
Upon Request

Report Prepared By: Mikell O’Mealy
Assistant to the Commission
Phone: (503) 229-5301




Michael J. Kavanaug’ll

Attorney at Law
4930 8.E. Woodstock Blvd.

Portland, Or. 97206
{503) 788-3639/Fax (503} 788-5345

January 31, 2002
Ken L. Betterton
Hearings Officer
875 Union St. N.E.
P.O. Box 14020
Salem, Or. 97311

Re: In the Matter of Caleb Siaw
WQ/D-NWR-99-168

Dear Judge Betterton,

I am enclosing two sets of documents, the first are the recorded documents provided by
the title company which reflect who was in title from July of 1992 through January of 2002.
They are clipped together in reverse chronological order.

I am also offering the two exhibits which are referenced on the Siaw/A&D Trust Contract
in order to complete the record regarding that document,

I sent these documents to Mr. Bachman within seven days of the hearing and asked
whether he had any objection. I have also left two phone messages and he has not indicated one
way or the other. Mr. Bachman has always been easy to contact before and courteous in
responding and 1 can only assume that he has had a horrendous schedule.

If a phone conference is needed, [ am not in court next wegk.

cc; Jeff Bachman
C. Siaw

erployment Hearings
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Dr. Caleh Siaw

19075 SE Foster

Burlng, OR 97003

Clatsop County Assessor's Account No. 000300640801, 108 19925 L
WARRANTY DEED

. KNOW ALL MEN BY THESE PRESENTS, that 5am H. Banki, ("Grantor”) for the comsideration herelnafter stated, as paid

in part to an accommodator pursuit to an IRC Section 1031 Exchange, by Caleb Siaw ("Grantee™), dows hernlry grant, bargain,

sell and convey unto the Grantne and Grantee's heir, sucoessors and assigrs, that certain real property, with tha tehements,

mm?rdmammmmmummymwnlmmlqdmmmw,SmﬁOrwn,
ibed ax follows: :

Beginning at & point In the certer of the Necanloum River, said point befng 1040 fext Noeth and 1250
feet Went of the quarter cormer between Sections 3 ad 4, Township 5 North, Rangs 10 Wes, Willamets
Meridlan, in tive County of Clatsop and State of Oregan, sakd point being the Norheas, comer of that certain
tract of land conveyed to Howard E. Johnson, ¢t ux, by Deed recorded Manch 29, 1965, in Book 278, Page
489, Clatyop Coumty Deed Records; thence West aluny the Narth Tine of the said fohison Tract 330 feet to
the Easterly right of way Hew of Higlmay 101, thence Northwrly along sald right of wary line 1100 feet to the
cunter of the @id Necanicum River; thenos South 78 28° East 34,2 feet to a point; thence South 54 East
174.8 feet tu a point, therce South 87* 34* East 22.9 feet 19 4 point; thence North 2% 26 East 89.2 fect o a
paint on the Southetfy e of an existing rocked noxd; thence South 429 30 Exst 8.0 feet tn 2 puint; thence ' ‘
Sautl 49® 30" East 289.0 fevt fo a point; thence South 18* 30° Fast 91.0 feet to s point; thence South 1° 30°
West 171.0 feet 1o a point; thence South 1% West 91.6 fect to a point; thencae Sguth 2* 30" Ext 59.0 feet 1o
a point; trence South 8 307 East 50.0 feet to a polnt; Brence South 70* 30° Ewst 93,0 feet to a paint, thenoe
Sauth 64 30” East 64.0 feet 1o 4 point; thencs South 24" East 30.0 feet to a point; thence North 81® 307 East
63.0 fest to & poink? thence South 6* Exxt £3.0 feet to & point; therce South 11* East 132.0 feet to a poink;
themce South 27* 30" West 153.0 fect In a polnk in the center of sald river; thence Novthwesterly along the
center of sakd rver to the point of beglnning.

EXCEPTING THEREFROM that parce] conveyed o taurel Eldo Underhil), et ux, by Deed recorded
Odiober 5, 1955, In Book 233, Page 029, Clatsop County Deed Records.

To Haye ardd to Hold the same uniy the Granioe and Grantes's helrs, succersons snd assigna forever,
And Grantor hereby covenants to and with Grantee and Grantea's belrs, successors ared ieslgns, that Grantor is lawfully

seized In fee simple of the above-granted premises, frea from all encumbrances mocept:

1) Regulations, incliding levies, liens, asmsyments, tights of way, and esserenty of Sunset Emplre Parks amd
Recreatlon District.

2% The rights of the public in and to that portion of the premises herein described lying within the limits of streets,
roads and highways

» Rights of the public and governmental bodies including clalms of awnership) to that portion of the piemnises
FyIng below the high water matk of the Necanlcum River and un-named ponds 25 Tt now exists or has existed.
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4}

5)

6)

8)

9

10)

11)

12)

13

14)

15

16)

ats s moa [EE A O B O [ B S W
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Any adverse claim based on the assertion that:

a} Sum:émnlon of said land has been created by artificial means, or has accrered ta such portian so
created.

b Some portion of said land has been brought within the boundaries therenf by an avulsive movement
of the Necanicum River and un-named ponds ar has been formed by accretion 1o such partion,

©) Any adverse claim based upon the assertion that the Necanicum River and un-named ponds has

changed in location,

An easemnent created by instrument, Including the terrns and provisions thereof, recorded Dacamber 5, 1924,
in Book 115, Page 537, Deed Records of Clatsop County, Oregon, in faver of The City aof Seaside for water
pipelines and related appurtenances.

An easement Created by instrument, including the terms and provisions thereof, recorded June 10, 1926, in
Book 119, Page 457, Deed Records of Clatsop County, Oregon, in favor the City of Seaside for right of way.

An easement created by instrument including the terms and provision thereof, recorded May 28, 1948, in Book
198, Page 619, Deed Recordy of Clatsop County, Oregon, in favor of Pacific Power & Light Company, for
electrical ransmission and distribution lines,

Ah easement created by instrument, including the terms and provision thereof, recorded January 26, 1954, in
Book 225, Page 055, Deed Records of Clatsop County, Qregon, in favor the City of Seaside for water pipetines
and right of way.

An easement created by instrument, including the terms and provisions thereof, recarded June 18, 1956, in
Book 236, Page 11B, Deed Records of Clatsop County, Oregon, in favor of Pacific Power & Light Company
for electrical transmissian and distribtion lines.

An easement created by instrument, including the terms and pravisions thereof, recorded July 30, 1968, in
Book 308, Page 481, Deed Records of Clatsop County, Oregan, in favor of Lauren Underhill and Howand E.
Johnsan, for access across existing gravel road to Highway 101.

An easement created by instrument, including the terms and pravisions thereof, recorded August 14, 1969,
in Book 309, Page 122, Deed Records of Clatsop County, Qregon, in favor of The City of Seaside for water

pipelines.

An easement, as referenced in instrument, including the terms and provisions thereof, recorded August 29,
1972, in Book 367, Page 047, in favor of the City of Seaside for water line,

An easement, as referenced In Instrument, including the terms and provisions thereof, recorded August 29,
1972, in Book 367, Page 047, Deed Records of Clatsop County, Cregon, in favor of Howard E, Johinson and
Suny for access across existing gravel road o Highway 101,

Any adverse claims or boundary disputes which may arise as a result of the use of a vague and ambiguous
description in the instruments which make up the chain of title upon which the rights of the vestee herein are
based. The description set forth in this title report/policy is taken from said instruments, and no better
description appears of record.

Any claimg, liens, assessments, of lizbilities arising from non-compliance with state, county or city regulations,
or orders, including but not limited to the requirement to plant trees and shrubs and the requirements to repair
or replace the rest room and washroom pursuant to an Oregon Department of Heaalth license report dated

September 24, 1996.

Trust Deed, including the terms and pravisions thereof, given to secure an indebtedness with intevest therean
and such future advances as rmay be pravided themin, dated August 7, 1992, recorded August 7, 1992, in
Book 791, Page 622, Records of Clatsop County, Oregon, in the amount of $350,000,00, between 5am H,
Banki, Grantor, Gearge C. Fulton, Trustee, and Bank of Astoria as Beneficiary.
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That Grantor will warrant and foraver defend the premises and every part and parcel thereof against the lawiul

claims and demands of all persons whomsoever, except those claiming under the above-described
encumbrances.

L.
1

o

e

el

The true and actwal consideration pald for this transfer, stated in terms of dollars, s $725,000. However, the actual
consideration cansists of or includes other property or value given or pramised which is part of the consideration,

in canstruing this deed, whera the context so requires, the singular includes the plural and all grammatical changes
shall be made so that this deed shall apply egually to comorations and to individuals,

IN WITNESS WHEREOF, the Grantor has executed this instrurment this ¢ 3 g day of 2 f 199 if a

corporate grantar, it has caused its name to be signed and its seal, if any, affixed by an officer or other person duly authorizod
to da so by arder of its Roard of Directars,

THIS INSTRUMENT WILL NOT ALLOW USE OF THE MPROPERTY DESCRIBED IN THIS INSTRUMENT IN VIOLATION OF APPLICAHLE LAND
USE LAWE AND REGULATIONS. BEPQRE SIGNING OR ACCEFTING THIS INSTRUMENT, THE PERSON ACQUIRING FEE TITLE T THE PROPERTY
SHOULD CHECK WITH THE APPROPRIATE CITY OR COUNTY PLANNING DEPARTMENT TO VERIFY APPROVED USES AND TQ DETERMINE ANY

STATE OF OREGON, County of ﬂgﬁgfg_ ) 8.

This instrament was acknowledged before me on Qgi =y , 19940, by \ ﬁam /2‘. é’g " (J__'

it ox e

QFFICIAL SEAL Not lic for Oregon
JANE NEWTUN issi ires: __ (2 —0"7 —,
gg‘ mlﬁu"’é“fﬂ" My commission expires: a4
. 051057
WW EXPRES FEB, 7.%@

R
THC\X3A1001  wAr \3




01/23/2002 11:52 FAX @oos

QUITCLAIM STATE OF OREGON, 3
DEED . -
Recording Instrument Number 200009803
CALEB SIAW A Recorded By: Clatsop County Clerk
Document Category: > Aesidys %
Grantor  #ofPagss_Z__ FooFay ofar B
o Payment e, R2"7 2 Deputy 5:’;
CALEB SIAW, TRUSTEE for the
CALEBR SIAW P.C., TRUST
Grantes
After Recurding Retum o . By Depisty
Michael . Kavanaugh
4930 8.E. Woodatock Blvd. O
Portland, Or, 97206 [

QUITCLAIM DEED

Caleb Siaw, Grantor, releases and quitclaims to Caleb Siaw, Trustee for the Caleb Siaw
P.C. Trust, Grantee, all right, title and interest in and to the following described real property in
the County of Clatsop, State of Oregon:

Beginning at a point in the center of the Necanicum River, said point being 1040 feet North
and 1280 feet West of the quarter corner between Sections 3 and 4, Township 5 North, Range 10
West, Willamerte Meridian, Clatsop County , QOregon, said point being the Nartheast comner of that
certain tract of land conveyed to Howard E. Johnson, et ux, by deed recorded March 29, 1965 it Book
278, page 489, Deed Records, Clatsop County Oregon; thence West along the North line of said
Johnson Tract, 350 fget to the Easterly right of way line of Highway 101; thence Northerly along said
right of way line, 1100 feet to the center of said Necanicum River; thence South 78 degrees 28
minutes East, 348 .2 faet to a point; thence South 54 degrees Bast, 174.8 {eet to a point; thence South
87 degrees 34 minutes East, 22.9 feet to a point; thence North 2 degrees 26 minutes East, 89.2 feet to
a peint on the Southerly edge of an existing rocked road; thence South 42 degrees 30 minutes East,
£1.0 feet to a point; thence South 49 degrees 30 minntes East, 289.0 feet to a point; thenee Souih 18
degrees 30 minmnes Bast, 91,0 feet to a point; thenee South | degree 30 minutes West, 171.0 feet to a
point: thence South | degree West, 91.6 feet to & point; thence South 2 degrees 30 minutes East, 59.0
feet to a poini; thence South 8 degrees 30 minutes East, 50.0 feet to a point; thence South 70 degrees
30 minutes East, 93.0 feet to a point; thence South 64 degrees 30 minutes Bast, 64.0 feet to a point;
thence South 24 degrees East, 30.0 feet to a peint; thence North 81 degrees 30 minutes East, §3.0 feet
1o a point; thence South 6 degrees Bast, 83.0 feet to a paint; thenne Sonth 1] degrees East, 138.0 feet
to a point; thence South 27 degrees 30 minutes West, 153.0 feet to a point in the center of said river;
EXCEPTING THEREFROM that portion it deed Recorded April 5, 1982 in Book
714, page 508 Records of Clatsop County , Oregon.
EXCEPTING THEREFROM that partion in deed Recorded June 30, 1955 in Book
233, page 29 Records of Clatsop County , Oregon.
EXCEPTING THEREFROM that portion in deed Recorded November 13, 1973 in
Book 388, page 643 Records of Clatsop County , Oregon

This instrument will not allow use of the property described in this instrument in violation of
applicable land use laws and regulations. Before signing or aecepting this Instrument, the person
acquiring fee title to the property should check with the appropriate city or county planning department
to verify approved uses,

The propetty described in this instrument may not be within a fire protection district protecting
structures. The property is subject to land use laws and regulations, which, in farm or forest zones, may
not authorize construction or siting of a residence and which limit lawsuits against farming or forest
practices as defined In ORS 30.930 in al! zones. Before signing or accepting this instrument, the person
acquiring fes title to the property should check with the appropriate city or eounty planning departiment
to verify approved uses and existence of fire

W32 LLHN0D Hﬂ"ﬂ;
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protection for structures.
The true consideration for this conveyanceis $ 1,100, 000.00

Dated this "7 *Hay of Augnst, 2000, nune pro tunc, July, 1998.

Colel fu—

State of Oregon )
)
County of ) ss.

Aupnst, 72‘,’2000.

Personally appeared the above named Caleb Siaw, and acknowledged the foregoing instrament to his
voluntary act and deed.

Before me:;

OFFICIAL SEAL
7B NICHAEL J KAVANAUGH :
5 NOTARY PUELIC-OREGON otary Pablic £r Oregon

i COMMIESHIN NO, 0567 - S
MYGME&[QI&LEEEEEE; 26am0 My commission expires: /a/_w ou

Uniil a ehange is requcested all tax stataments
shall be sent to the following address:
Caleb Siaw P.C. Trust

19075 8.E. Foster Rd.

Poyrtiand, Or, 97009
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FORM He. Tt NIRACT=ml EAL ESFATE -~ Mckithily Friiimntis ZOMCMONT WBl  ETRVENG-MFSA LAW muaiimsseln So., FONTEAND, D8 B TI04
e TR .
. CONRTAACT —EREAL ESTATE . @

THIS CONTRACT, Made this S G0 6 R dity 0f April 1939 , hatwesn
.,,..Cale.h LAlan.Lirpntes for SR hlsiiOnetll AR E T ey SRR Sl e
A T 2 s htveinafer ealfed the selfer,

and Danny Mal Trustee. B .4 & 22 7K l57
— y hercinafter calicd the buyer,
WITNESSETH: That in considaration of tha mutual cov 9 and asr ts herain canfained, the gellar
agrood to eall ualc the buyer and the buyer agrees o purchase from the sellsr all of the following deseribed lands
and prexises sihisted in Clatann County, Stale s! . Q¥Egon_ ) 5

Property @ HCR 63 Box 255 Map: 570 YA - [100

Beaside, Cregen 9713% fopt #4509 5-4.5/0
Se&ﬁmwm&ﬁcm{mﬁ

See EXNIBIE Byr—fdpaintions, ' o

Feorr the st of Mipembundred. Thangand, Dhoffars ($9.00,, 200,000,
heréimdter calied the purchase price, on arsount of which Qneuhundred_mhmnd(ﬂoahmumtﬁas-sgn'mt
Dollars (3100, 000,00 & paid em the axacution harecf (tha receipd of which i» hapsty acknowledged by the
sallar); the buper agrees (0 pay the rmainder of the purchase price (to~wit: FBO0.,0.00..00) to the order of the
sedler in marthly paymonts of not loss than ... Bon T Thansans

Dollars (44,000 0.0 ) sacRManth.,. for—a pericd of 30 months§. 6% intercst,thereaften
23 dnterast.shall.ba.pald-for.thetanad ndar .ot he . oo Em st wamsermes———————
payable on the L3t ... day of sach month hereofter beginning with the month of . MY 1938,
and enalinuing watl ¢he purchase price fs fully paid. All of the purchass price may bs paid at any time; all of the
deferred paymendy shall boar intercat &t tho rate of . mmmmee porcent por Afcwm from _SFE STTIPULATIONS
antil paid; interest fo be peld and®{ imsddisonio s minimue
ownthly paymenia above reguired, Taves an the pramises for the cuprant tax year shalf bs proratad between the
pardies harato as of the date of this toriract,

ha Buyer wascants by avl Sovenaals With the seller tAnt tha real proporty describod in this coniract i

- (u‘,’ prizincily for bitpor's porsonnl, insoily or hitvhold parposes,
(B) {or ad erdanimmiion or {even if Boyer iv a nafural peraon } fa for business or commencial pirpoans:

he buyrar shall be sntitfsd ia posssesion of the Jands an 7-\1'"‘1 1.0 W J’JLQB_ orrd msy relain meck poassmlfosn 5o
long nx bunrls not in defaole undu tha parma of bl cotracd, The | Eidyds afrada ' that ot all timaa Buyar will kocp tha premines and the
bulldings, mow or hereaiier h in gond conditlan nnd repate and will nof witler or parmid woy woatn ar stelp thesoofy that

bayer will keop the pranvasy fraw Ipeea enmmmhan aml aTl atfior liopr #rd ewve tha yoflee haepieas fharalror And reimnicie katles Sor aff
ain and altorray'n focn degiicred iy cellar in dwteoting apeinet wa ruch Tiove; FHAF bitydr will pap 2l (axed Kocealie kmd tyunrt lba
praperiy, aa walt o sl woter repl, publie chirges gad econkcpal lisns which hereaiéar lawlally may ke isigeaed Wpsis the mowms
pramptly hefsee tha xams gr any pact tharsol bycot pha o] thit k¢ Bupes's sxpease, Super will intica and feop sasstord At hrn‘lﬁmm
NW' ar -I'I'Nlﬁ‘ﬂ' atmiiocl i dhe preoniner mininet los or duntege by fiva (with vxéendad covecige) in dn aedwm not Jora {Tmn Foese—sno
r fo the seller, apecilically nnming the sallar oa an additsomal inaored, with Josa payabls 2irst io the
luli‘ar ol ﬂtul: to she Fuyer us thalr rnrph:-‘w interests may aprens and all policien of Inmuranse éo be delivered fo the sellar as soon as
inoored. New if tho bl'-frﬁr alppl! fall to pay any such Nens, coats, water ranin, toves or charges or #o0 procars and pay for soch inmrancs, the
aclior may da so and oy payzent ao moda shail be added io ond bescoma 2 pard of ehe debit lm:!:rrad by shis mntruc: end shall baar inearesr
of ¢he rais slarmanid, wlthont walrar, however, of ooy right arlaing to tho ralor Jor buyer's Bvoach of contract.

{Canllnuad on Raversa)

FLAPQETANT NOTICE Dalate, by Loiny oul, whir phra nnd vhich vm'mnlf {A} or {3] In nol gpplicabls. I¥ wanonty (A} 13 applicoble ond
N‘ﬂu wellnr In i dpindir, di duch wiard Jp d d Tn Whim Toxrehaloek, g Act =nd R Z, fthe wallie MUST gaoply with thi A thd Repololos by
kg required ' A for thiv purpous wes Smvaan-Nagy Farm Nn -131% ar squivalent, ;
A&D_trust By Danpy. Mad — ] Rewariing lnstrument# 2020315 !
P - S - ¥ % VP D 2 O Revotdes By: Clatsop Celrty Cierk
Gresham, ﬁ'r'n Q7080 WofPages 2 Fee at.00
Granteg” —Mm i Trensackondate:  1A002 10205 e
Caleb SiawB. O Toust Deputy: kkalso *
18075 & F__Fostar..Rd . ' -
Boring.,. .CQ:P A 2009 GRAGE MESERVED ar SO I and recorded
(irn gy prmym ~ it .- 1 Howwe omdl Askdrans ror in beok/racl/ volume Now . e iomee B2
ARt cording Pl 14 mm, Atademeny Pip)x reconneEna vaE PREY cocrisssriceae OF 88 Ta0 /File fivaatru-
RELEE 5 Lo Wi e T e raent/microfilm/reveption No._ ., .
19075 8 F . Foebe gl e Record of Deeda of said County.
--Bax::.-n-g QEE““EJ'O'OQ ’ W’ftnou my hand accd seal of
P T —p—— tn Honur, Addnos, Tl Couniy atfixed.
A&.Dmmma.tz_uﬂamm_waj_..mtruams:m
LIlA%S..E. Dogwoad Way v pom—_
SGresham . Ore a%vHan
i By 2 Deputy
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Tin moliar ngroos tha n! ‘soliar’d nmm md’ mthn..'l.ﬂ_...-.....z..._.. duyn from the data hereed, sallye wifl fuccduh unte biyer & l.iﬂa
Ioeranen paliey tosuring (in on amsant squal o the as) Ela titls i arel fo tha Arcusiiosn in (e eoiler oo or mulbeiata
ta t.l':u ity of dhiv ajrmntwnd, fave md nenf! !!:n emuaf p.-in!sd nmsmi'm: and ihw building and offer rosirictions snd easements now ar
rescoord, if amy. Sellac afao diirees ﬂmf w.h .‘w purchnu prica o lquy pofd and apen and tipon of thix seliar
m’ﬂ dolivar & good and suilicend 4 thd proomises in fae HEIpe r.mta the buyer, ama halra and nssigne, free and cfear of
b b &F iho dote Jwrmf und iras. llm‘ dnrr of wif pncucilirnres sirso the datn placed, pormitted or arfalng by, through or nnder
uﬂ' LT rhe od ¢fa tasen, reunfofpal Hona, wates vaats and public chu/fee so ssedmed Iy tha Beaywr
and SeretFuer axeepiing all “Hars and nnnumbm.nm mal‘ad by the buyoer or Buyer's aaaiges
At ¢ da und'zutaad and agessd bﬂtmsun cho partion chad rlens Ia of tha sswnos of phis congract, and in sads o Ruyer shafl 18l jo
ky eLy payarron| yugiiirad, o any ol thome, punciually within 30 doys ol tie tiam limited therefor, ar fail (o Ioep nny agrasmenyd
hnrnm mndulnad’ Iben tha wller shatf f;m tha Jnﬂawing w1ty andt optiope:
€1} Ta deciece dhin eontract cacceiind Zm' detauls Rﬂd nulf and vold, il 2o declmwe ¢he purchasa’s rights fordaitad mnd tha debit
, and fo rerain pin pravicusly paid Retourdor by tha Buyorsy
(2) Tn dedlnre ths whole unpaid prinviped balane of the yurcharn prica with the Interest tharoan of ense dow apd payahls; sndfor
93 o {acsalosa thia comramt by el I Sgquity.

In vy of auch copas, wll righs and er ihen axirting in fovor of the Buysr as aﬂniﬂu the vellar hevouridnr ahatf uﬂsr!y
cosbe mad A Tight # e p lyor abovy duscelbrasd puset all afMos cights Atuined by ¢ho Guyer hareander sliil rovard fo
wod revont in the -uhr wilhout saiy ncf od Haniry, or any plfer pet of the Tollet fp be periormed md' without any tght of the buyer o}
refirn, Jor mpoeye paid on st of the parchass of ths p!apurfy as nbanlutaly, tully and parfactlp na 12
ehiy controar sand md’: raymeurta ind noveor Soun made; ard in caw pf much dofoult all poymanroe ehoratolors mada on ehly canerase ara e
tw reialnad by and bolocg fo the miler 2 the sdreed snd rensonabla rant of the premlinn up 1o tha tme of Nl dafaulf. Aad fhe miler, in
nate of ench dﬂ!ﬂuﬁ' nhnlf hava tha .ri']hr lmmudlm‘sly, or at any tims theiwsfior, to antar apon ehe Iave atarssald, withawt Brocass of
Iaw, and taks | . eagerhor with ol tha Improvamante susd npnurtaonnoes tharasg o tharete Belapging,

Tho bupar further udmen that faitara by the sellier af any time to requiro parformance by the Iuyar of any provision hsreal xhalf
in s way eliem sallsr’s vight Berounder to eoforee ¢he same, nor alall any waiver By the callor of argy bronch of any provision hareo! be
hald ¢o ba a waiver of any succeading broach of my such provision, of ax » WaAiver of she providion ifsalf.

DanSy rag TGS FEL. AR g g reEEED RNy, ESTHRE o et T g TREE.
HATE  ap Deecard f )5 Repessl e 28D TR ST,

The tie #nd qecusd mm.ldemt.i'nn paid iar this treoeder, moled Ja derma of doliare, [x § © Nowwvar, iha antual

eloraiF fats of ot neluden pther property of valua given or promisad which la ﬁ;‘wﬁ:f;" consideration Cladtieate which), ®

In caon wixid of action dr Sattitatsd 16 loaciom lﬂu eontrang or 5 mtwev W provison hoteof, the Jpsmg parly in the it or Action
afrmes ta pay mch sum a1 the irial courd ol wedji n fo ba i the prevailing in tha suit ar action
and if an lppnl] ia fakun frooe any fudgment or ﬂume o iha drial murf, rha J'Dﬂi'nlmrtr!urﬂlar,wmﬂun to pay urch s oz the appaliate
ooy afalY 'd;ud‘a raancnahle aa, cha pmrniﬂn.ﬁ pur'b"l affamey'a Isea on awah sppaal,

Ia hfa 4 fn 3d ehat the aellar or ¢ha huyer may ba o then ama parman) or & eorparation: hap if dhe
Confext 83 reqm'fw, tha singuise peoncan zhall bi dnkan fo mann and Indluds tha plurcl and phy nestar, anet that gaomeally all greancost/zal
changdny shall bo inde, astipwd and loaptied pp Moke $ha provisleny bereol squally to sorporagiops ond (o jndividanls.

Phit Wﬂrﬂ aholl Mﬂd and lnurs to the ben:ﬂ! of, ar tba u.lra.lmaimm may nnulm. nat only Lha isacdiade partlay Fmegla Bud
their redf v heltn, ni dminias utarn, f 1 Fa 4 ond anigns ay oall,

IN WITNESS WHERJIOF, phe-parkies hava mmmmd’ ¢hie Ingtriemant in oither of the under-
elgrind s & sorparafion, it has caused fte nemic to be gignad and it coal, if a officer or other perzon
duly acthorized io do s by order of ita Board of directors,

UMENT WILL NOT ALLOW USE AF THE PROFERTY Di- I

THis mn‘muuzm I VIOLATIOR OF APHLIGABLE L / /

E LAWS AND REGHLATIONS. BEFGRE SloNnie ok Bccip
15 1N Ruusm !‘ E_PERSON AGAUIRING FEE TITLE TO
ooy HOULE CHECE WITH THE  APFHOERIATE 1 Yo

COUNTY FLAKNING DEPANTHERT Y0 VERIFY APPROVED US

K

# <K ER: Comply with ORE 93,905 ur swq prlar ko axerdsing thix remady,
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EXNIBIT A

That certain real property esituated in Clatsop County, Oregen,
degeribed as follows:

Beginning at a point in the center of the Necanjcum River,
said point being 1040 feet North and 1280 feet Wast of the guarter
corner between Sections 3 and 4, Township 5 North, Range 10 West,
Willamette Meridian, Clatsop County, Oregon, said point being the
Northeast corner of rhat certain tract ol land conveyed to Howard
E. Johnsen, et ux, by deed recorded March 29, 1865, in Book 278,
page 4895, Clatsop County Deed Records;

thence West along the North line of szaid Johnson Tract, 350
fret Lo the Basterly right of way line of Highway 101

thence Northerly along said right of way line 1100 fest to Lhe
center of gaid necanicum River;

thence South 78 degrees 28 minutes East, 348.2 feet to a
point;

thence South 54 degrees East, 174.8 feet to a point;

thence South 87 degrees 34 minutes East, 22.% feet to a point;

thence North 2 degrees 26 minules East, 89.2 fuel Lo a point
on the Southerly edge of an existing rocked road;

Lthenge South 42 degreeg 30 minutes PBast, 81.00 feet to a
paint;

Lhence South 49 degreesz 30 minutes Eagl, 289.0 feet to a
point;

thence South 18 degrees 30 minutes East, 91.0 feat Lo a point;

theaence South 1 degree 30 minutes WeslL, 171.0 feet to a point;

thence South 1 degree West, 91.6 {eet to a polnt;

thence South 2 degrees 30 minutes Rasgt 59.0 feet to a point;

thence Bouth 8 degrkees 30 miunules East, 50.0 fceoct to a peoint,

thence Scuth 70 degrees 30 minutes Bast, 93.0 feet to a point,
thence Scouth 64 degrees 30 minutes Bagt, 64.0 feet to a point;
thence Soubth 24 degrees Rast, 30.0 fzet to a polnt;

thence North 81 degrees 30 minutes East, 63.0 feet to a point;

thence Soucth & degrecs Bast 83.0 feel to a point;

thence Scuth 11 degrees East, 138.0 feet to a point!

thenge South 27 degrees 30 minuteés West, 1583.0 fest to a point
in the conter of sald river;

thence Northwesterly along the center ¢of saild river to the
painl of beginning,

EXCEPTING THEREFMROM that portion described in deed recorded
June 30, 1855, in Beok 233, page 29, Clatsop County Deed Recorde.

EXCEPTING THEREFRCM that portion described Iin deed recorded
Novenber 13, 1573, in Book 388, page 643, Clatsop County Leed
Records.

EXCEPTING THEREFROM that portion described in deed recorded
April &, 1989, in Book 714, page 508, Clatsop County Deed Records.
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Seller agrems that the interest rate on any and all deffered
paymenls aftor the tfirst Lhirty wmonlhs from date of contract

shall not exceed 10% annum.

Buyar agrees to pay said contract ir full within Seven(7) vyears
of the date of Original conlkract.

Seller agreas to, within 120 days of contract, remove any and all
names inciuding, Richard K. Jobnson and Joyee M,Johnson as purchasers

holding Titlo, Intevest, or Claim an said property per contrvaet
recorded on Ccotober 88,1998 as instruwent numberd811024, in Rookos4,

page871, Clatsop Counly Decd Records.

Seller aygrees thab Buyer may roasslign  contract at any time at Buyers
- digeretion,

Seller agroes that Buyer reserveg the right te pay the contract in full
at any tiwe without incurring any pensltics,

Beller agrees to pay for and coblain DEQ approval on all scptic syatems
within desqribed proparty.

Seller agrees to asszist Buyver and any persons assigned by the Buyer
with the transilion of ownership, management records, tenant records,
and any past and preosont legal records pertalning to tenants,

1f Yeller [ails to pay any Licn amounls or payments against said
property, Buycr has the option Lo pay Tden amounts or paymeonk
obligations and to deduct those spoeific amounts Lrom Lhe parchane

price.

All peovsonal property included inp comntracl are as follows,
Any and all trailers/mecbile homes held or ownod by Caleb Siaw/lrusten
for Thirty One LLC in associaticn with sald property.
Any and all ecquipment presently at said property, 1.2, washer and
dryers,cleaning and maiptonanoe egquipment, vending machines,cash

registors, etc.
Excluding, John Decr Tractor.

Any and all concracts beld or aowned by Caleb Siaw/ TEUﬁtEE for
Ten Thirly One LLC in association with said property,
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BARGAIN & SALE STATE OF OREGON, )
DEED B, Recording ngtrument Number 200007134

Recorded By: Clatsop £ gnty Clerlc
his and!

Document Category
#of Pages 2 Feo .37 4 fay HF

Payment <& E.ZQ Deputyﬁ_\

RICHARD K. JOHNSON
JOYCE M. JOHNSON,
Grantots

CALER SIAW P.C., TRUST,
Grantee

Afler Reconding Retym o \ By Deputy
Michael J. Kavanaugh
4930 8.E. Woodstock Blvd.
Fromland, Or. 97206

BARGAIN AND SALE DEED

Richard K. Tolmson and Jovee M, Johnson, hushand and wite, GRANTORS, conveys 1o Caleb Siaw P.C.,
Triss, GRANTERE, all of their interest in and Lo the follow ing described real prope iy stivated in Clatsop
County, State of Qregon:

Beginning at & point in the center of the Necanicum River, seld point being 1040 feet North and 1280
feet West of the quarter corner between Sections 3 and 4, Township 3 North, Range 16 West, Willamette
Meridian, Clatsop County , Oregon, said point being the Northeast corner of that certain react of land conveyed
to Howard E. Johnson, et ux, by deed recorded March 29, 1965 in Boolk 278, page 489, Deed Records, Clatsop
County Oregon;

thence West along the North line of said Johnsen Tract, 350 feet to the Easterly right of way line of
Highway 101;

thenos Northerly along said right of way line, 1100 feet o the center of said Necanicum River;

thence South 78 degrees 28 minutes Bast, 348,2 feet to a point;

thence South 54 degrees East, 174.8 fest to a point;

thenee South 87 degrees 34 minutes East, 22,9 feat 1o a point;

thenoe North 2 degrees 26 minutes East, §9.2 feet to a point on the Southerly edge of an existing rocked
road,

thence South 42 degrees 30 minutes East, 81.0 fect to a point;

thence South 49 degrees 30 minutes East, 289.0 feet to a point;

thenee South 18 degrees 30 minutes East, 91.0 feet to a point,

thence South 1 degree 30 minutes West, 17].0 feet to a point;

thenee South ! degree Wost, 91.6 feet to 3 point;

thence South 2 degrees 30 minutes East, 59.0 feet to a point;

thenre Sonth 8 degeees 30 mimrtes East, 50,0 fzet to a poing;

thence South 70 degrees 30 minutes East, 93,0 feet to a point; thence South 64 degrees 30 minutes East,
64.0 feer to a paint;

thence South 24 degrees East, 30.0 feet to a point;

thenge North 81 degrees 30 minutes Fast, 63.0 feet to a poin

thence South 6 deprees East, 83.0 feer to p point;

thenee South 11 degrees East, [38.0 feet to a point;

thence South 27 degrees 20 minutea West, 153.0 feet to a paint in the center of said river;

thence Northwesterly along the center of said river ta the point of begirning.

EXCEPTING THEREFROM that portion in deed Recorded April 5, 1989 in Book 714, page 508
Reacords of Clatsop County , Oregon.

EXCEPTING THEREFROM thart portion in decd Recorded June 20, 1835 in Book 233, page 29
Records of Clatsop County , Oregon.

EXCEPTING THEREEFRCM that portion in deed Recorded November 13, 1973 in Book 348, page 643

Records of Clatsop County , Orsgon.

Such property is referred to herein as "the Property” and includes certain mobile homes | to wit: those centain
mobile homes owned by Caleb Sjaw or Caleb Siaw PC Trust on Lats 1, 11, 12, 36B, 38 and 39 of the Property.
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This instrument will not allow use of the property described in this instrument in violation of applicable land
use laws and regulations. Before signing or accepting this instrument, the person acquiring fee title to the propearty
should check with the appropriate ¢ity or county planning department to verify approved uses,

The property described in this instrument may not be within a fire protection district protecting structures. The
property is subject to land use laws and regulations, which, in farm or forest zones, may not authorize
construction or siting of a residence and which limit lawsuits againgt farming ot forest practices as defined in
ORS 30.936 in all zones. Before signing or accepting this instrument, the person acquiring fee title to the
property should check with the appropriate city or connty planning department to verify approved uses and
existence of fire protection for structuras.

The true consideration for this conveyancs is the sum of caneellation of that eertain contract of sale between the parties,
dated July 30, 1998, which has been the subject of a foreclosurs suit in Caleb Siaw PC Trust v, Richard K, Johnson
Javee M. Johnson, No. 99-2104, in Clatsap County, State of Cregon.

sad
Dated this ﬁfﬁay of ﬂﬁf 2000,

Mﬁ.&ﬁa&&‘_ %%ﬁ!’ 27, éé AN oA e
Richard K. Johnson oyce“M. Johnsan

State of Cregon

J
)
Countyof _Limgoln )  ss
Aygus=k

By 16 2000.

Personally appeared the above named Richard K. Johnson and leyce M. Johnson, and acknowledged the foregoing
instrument to their voluntary act and deed,

QFFICIAL SEA),
LOIS HOWELL-JESBEE
; NDTARY PUBLIC-OREGON
. COMMISEION NG, 320204
MY COMMISSION EXFIRES JAN 10, f0p4

Until a change is requested all tax stalements
ghall be sent to the [tllowing adiress:
Calehb Siaw P.C. Trust

19075 S.E. Foster Rd.

Portiand, Or, 97009

-t ——— e
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STATE OF OREGON ) , 3
County Dmmw{, ; s SOURIT 4 MA S

074
On this XZ /7~ day of July, 1998, before me personally appeared CALEB SIAW, who
being sworn, stated that he is the TRUSTEE for CALER SIAW, P.C., TRUST and that he
executed the foregoing instrument by authority of amd in behalf of the said Trust; and
acknowledged their act.
GIVEN UNDER MY HAND AND OFFICIAL SEAL thc day and year in this
certificated first above written,

STATE OF OREGON
ALY H)mﬁl,/

County of:

On this &50 day of Tuly, 1998, before me personally appeated RICHARD K.
JOHNSON, known to he the individual described in and who executed the foregoing instrument
and ackmowledged that he signed and sealed the same as his own free and voluntary act and
deed, for the uses and purposes therein mentioned,

GIVEN UNDER MY HAND AND OFFICIAL SEAL the day and year in this
ceitificated first above writtén. v

St
STATE OF OREGON ) COMMIEEION EXPIRES OCT, 2, 2000
ui,{u/#mm/u ) % =
County of-Masien )

On this L 5/ :’_ an of July, 1998, hefore me personally appeared JOYCE M.
JOHNNSON, known to be the individnal described in and who executed the foregoing instrument
and acknowiedged that she signed and sealed the same as her own free and voluntary act and

deed, for the uses and purposes therein mentioned.
GIVEN UNDER MY HAND AND OFFICIAL SEAL the day and year in this

certificated first above wrilten.
W

OFF"IGIAL SEAL
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Notice is hereby given that CALEB SIAW, P.C., TRUST, under agreement dated
June 1, 1991, Transferor, whose address is 19075 SE Foster, Boring, Oregon 97009 uu the
30th day of July, 199% entered into a Contract of Sale by the terms of which he agreed ta sell
to RICHARD K. JOHNSON and JOYCE M. JOIINSON, husband and wife, Trapsferees,
whose address is Forest Lake, HC 63, Box 255, Seaside, Oregon 97138, all of Transferor’s
interest in that cerinin real property described in Exhibit A attached hereto and by this reference
made a part hereof,

THIS INSTRUMENT WILL NOT ALLOW USE OF THE PROPERTY DESCRIBED IN THIS
INSTRUMENT IN VIOLATION OF APPLICABLE LAND USE LAWS AND
REGULATIONS. BEFORE SIGNING OR ACCEPTING THIS INSTRUMENT, THE PERSON
ACQUIRING FEE TITLE TO THE PRCOPERTY SHOULD CHECK WITH THE
APPROPRIATE CITY OR COUNTY PLANNING DEPARTMENT TO VERIFY APPROVED
USES AND TO DETERMINE ANY LIMITS ON LAWSUITS AGAINST FARMING OR
FOREST PRACTICES AS DEFINED IN ORS 30.930.

The true and aciual consideration for this transfer is $1,100,00,

The parties bereby direct that all future tax statements shall be sent to the Transferee at
the following address:

Richard K. Johnson
Forest Lake

HC 63, Box 255
Seagide OR 97138

DATED this 30th day of July, 1998,

CALER SIAW, P.C,, TRUST

Caleb Trustee
Transferor

A

! . RICHARD K. ON

Qﬂade 7/4 4 Mm@
JOGYCE M. JOANSON
Transferees

After recording renirn (0!
Richard X. Johnson

Forest Lake Yoy Aosiganc * 570 - 94 . /)00

Seaside OR 97138
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EXHIBIT A

That certain real property, and all improvements thereon, situated
in Clatsop County, State of Oregon, described as follows:

Baginning at a point in the center of the Nacanicum River,
said point being 1040 feet North and 1280 feet West of the quarter
corner between Sections 3 and 4, Township 5 North, Range 10 Weat,
Willamette Meridian, Clatsop County, Oregon, sgaid point being the
Northeast corner of that rertain tract of land conveyed to Howard
E. Johnzon, et ux, by deed recorded March 22, 1965 in Book 278,
page 489, Deed Records, Clatsop County Oregong

thence Weot aleng the Worth line of said Johnson Tract, 350
feet to the Easterly right of way line of Highway 101;

thence Northerly aleong gaid right of way line, 1100 feet to
the center aof said Necanicum River;

thence &outh 78 degrees 28 minuteas Eagt, 348.2 feet to a
point;

thenece South 54 degre=s East, 174.8 feet to a peoint;

thence South 87 degrees 34 minutes East, 22.9 feet to a point;

thence North 2 degrees 26 minutes East, 82,2 feet to a point
on the Southerly edge of an existing rocked road;

thence Scuth 42 degrees 30 minutes East, 81.0 feef to a point;

thence South 49 degrses 30 minutes East, 285.0 feet to a
point;

thence South 18 degreea 30 minutes Eaet, 51.0 feet to a point;

thence South 1 degree 30 minutes West, 171.0 feet to a point;

thence South 1 degree West, 91.6 feet to a point;

thence South 2 degrees 30 minutes East, 59.0 feet o a point;

thence South 8 degree=z 30 minutes Eaght, 50.0 feet to a point;

thence South 70 degreea 30 minutes Bast, 23.0 feet ke a point;
thence Socuth 64 degrees 30 minutes Bast, 64.0 feet to a point;
thence South 24 degrees East, 30.0 feet to a point;

thence North 81 degrees 30 minutes East, 63.0 feet to a point;

thence South & degrees East, 83.0 feet to a polnt;

thence South 11 degrees East, 138.0 feet to a point;

thence South 27 degrees 30 minuter West, 153.0 feet to a point
in the center of said river,

thence Northwesterly along the center of said river to the
point of beginning.

EXCEPTING THEREFROM that portion in deed Recorded April 5,
1989 in Beoolk 714, page 508 Records of Clatsop County, Oregon,

EXCEPTING THEREFROM that porticon in deed Recorded June 30,
1555 in RBook 233, page 29 Records of Clatsop County, Oregon,

EXCEPTING THEREFROM that portion in deed Recorded November 13,
1873 in Book 388, page 643 Records of Clatsop County, Oregon.
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION

OF THE STATE OF OREGON
)
)
In the Matter of )
) No. WQ/D-NWR-99-168
CALEB SIAW )
)
Respondent. ) MEMORANDUM

This is a matter which arises on the DEQ’s contention that Respondent failed to comply
with a Mutual Agreement and Order. I note from the outset, the MAO, signed May 10, 1999,
should never have been signed between the state and Mr. Siaw and secondly, that the proposed
fine for failing to comply with paperwork’ is 59.38 times greater than the fine for an actual
discharge of sewage.

Mutual Agreement and Order

The State’s premise for this case and for the Order (MAQ) fails, based upon a
fundamental misconception reflected in its letters, statements and position in this case.

At the time the MAO was signed, Mr. Siaw was not the owner of the property. The State
knew or should have know that this was the situation or was soon to be the situation as Mr. Malo
had been involved in previous DEQ hearings and identified as the purchaser.

The A&D Trust, Adrian and Danny Malo’s trust, is the contract purchaser of the Forest
Lake Resort. The contract was executed and acknowledged on April 12, 1999. It was not
1 - Memorandum

Michael J. Kavanaugh
Attorney at Law
4930 S.E. Woodstock Blvd.
Portland, Or. 97206
(503) 788-3639 Fax (503} 788-5345
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recorded until last week.

The DEQ, in its letter of April 29, 1999, states at page 2, that “If you have sold the
park,.... please provide....written documentation...names and full addresses...” See Exhibit A.

In response to that letter, Mr. Siaw sent a copy of the contract,

On October 8, 1999, the DEQ demanded Mr. Malo “...demonstrate that you are the owner
of the Park...” See Exhibit B. The DEQ had a copy of the contract.

On November 12, 1999, the DEQ sent Mr. Siaw a letter indicating Mr, Malo and
Environmental Management Systems has submitted a conceptual plan, but chose to ignore Mr.
Malo and continued to refer to Mr. Siaw as the owner (first sentence & par. 4.). See Exhibit C.
In fact, they referred to Mr. Siaw as the “owner of record”, hence the misconception and problem
in this case.

The only reference to “Owner” in the DEQ) regulations that I could find is contained in
OAR 340-44-0005 (31) regarding Individual On-Site Systems and states that an owner or
operator includes a “contract purchaser.” That definition is repeated in OAR 344-071-0100(92)
under a subsection for Wells. The only reference that I was able to find to “record owner”
occurred in QAR 690-017-0010(14) regarding water rights. That section should be referred to
for comparison and to distinguish it from the section under Ch. 340.

There is no requirement that the contract purchaser be an owner of record. That concept
is not good law. ORS 93.020 states that an instrument creating an interest in real property is
created by a writing, subscribed by the parting creating the instrument and “executed” as required
by law. The only execution required is an acknowledgment, which this contract contained. ORS
93.030(2) requires the constderation to be stated, which this instrument does.

2 - Memorandum

Michael J. Kavanaugh
Attorney at Law
4930 S.E. Woodstock Blvd.
Portland, Or. 97206
{503) 788-3639 Fdx (503) 788-5345
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ORS 93.640 states the effect of not recording a contract or conveyance but it does not
void the transfer except as to “subsequent purchaser in good faith and for a valuable
consideration..,” Thus the conveyance is valid as between Caleb Siaw and the A&D Trust. In
accord see: Williams v. First Nat. Bank of Ontario, 48 Or 571, 576-577, 87 P 890 (1906):

[R]ecording acts are for the purpose of giving notice to those who have none, and thereby
preventing wrong, and not for the purpose of giving undue advantage {fo those who have notice and
thus enabling them to perpetrate wrong. The defendant, having notice, was not a mortgagee in
good faith, and could gain no advantage by recording its mortgage in Grant county after the
removal of the sheep to that county.

That is still good law today and cases discuss the effects of not having recorded the conveyance
as against subsequent lien holders, etc.

The result is that the DEQ’s position that it would not deal with the A&D Trust is
incorrect. It also renders the MAO a nullity. The DEQ and Mr. Siaw signed the agreement by
mistake, clearly in an effort to finalize the situation. But consider what that Order
accomplished: a) it required, Respondent, a non-owner to obtain a permit to improve the sewer
system on property he was not in control of nor had a right to improve; b) it required,
Respondent, a non-owner, to supply proof of pumping of tanks when he no longer was in control
of pumping. The MAQ was, from its inception, impossible to perform. It should be considered
a nullity as outside the authority of the DEQ to require a non-owner to perform the tasks set forth
therein.

I will say again, that in hindsighf, both parties were in a hurry to finalize the matter left
hanging form the misdemeanor case and neither side stopped to consider what they were signing.
Where a court, here a state department, lacks authority to enter an order, it is a nullity._State ex

rel. Juvenile Dept. v. Drever 328 Or 332, 339, 976 P2d 1123, 1127 (1999).

3 - Memorandum

Michael J. Kavanaugh
Attorney at Law
4930 S.E. Woodstock Blvd,
Portland, Or, 97206
(503) 788-3639 x (503) 788-5345
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Even if it has some effect in this case, it must be considered in the light of the obvious
confusion and misunderstanding out of which it arose.

What the MAO amounts to legally, in my opinion, is a mutual mistake of law, an
agreement where neither side truly understood the application of the concept “owner” in this

unusual situation. In Taylor v. McCollom 153 Or App 670, 684, 958 P2d 214 (1998) the court

stated, in a case involving an attorney fees provision:
"The recognized grounds for reformation are: (1) A mutual mistake of fact. See, e.g., > Ray v.
Ricketts, 235 Or. 243, 383 P.2d 52 (1963). (2) Mistake of law where both parties misapprehend the
legal import of the words used or use words through mutual mistake or inadvertence. See, ¢.g., Harris
Pine Mills v. Davidson, 248 Or,

528, 435 P.2d 310 (1968). (3) Mistake of one party and fraud on the part of the other party. >
Markwart v. Kliewer, 75 Or. 574, 147 P. 553 (1915)." (Citations omitted.)

[71 Here, we conciude that, in the context of the CC & Rs, use of the phrase "to be set by
the appellate court” clearly and convincingly evinces a "[m]istake of law where both parties
misapprehend the legal import of the words used or use words through mutual mistake or
inadvertence." > Sea Fare, 6 Or.App. at 611, 488 P.2d 840.

further, the DEQ failed to recognize the rightful owner as defined in its own regulations.
They are in breach and should not be allowed to enforce this agreement.

Fine

Assuming the hearings officer proceeds to consider a fine, the amount claim by the DEQ
is ﬂéwed and truly fails to consider the facts and circumstances of this case. The determination
of a base penalty is vague and unexplained in the Notice of Assessment. The usé of a “4" factor
for the prior significant actions criteria is questioned, as the default order in the records reflects
a single fine amount.

Additionally, the values for conduct and cooperation are grossly overstated given the

non-ownership by Respondent and the DEQ’s refusal to deal with Mr. Malo at a time he

4 - Memorandum

Michael J. Kavanaugh
Aftorney at Law
4930 S.E. Woodstock Blvd.
Portland, Or. 97206
(503) 788-3639 Fax (503) 788-5343
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proposed to fix the sewage disposal problem. Those figures should be “0".

Finally, the economic benefit figure is meaningless, avoided costs alone are not an
economic benefit. Whose avoided costs are they? Not the Respondents. Not expending
money to install a sewage disposal system may or may not be an economic benefit. The DEQ’s
figure is based upon an assumption. No cost/benefit analysis is done. The cost of money is not
included nor is the financial impact of eliminating the spaces nor the cost of continuing to pump
tanks. Unless the DEQ can show an increase in profits could have been obtained, no economic
benefit is shown. The OAR’s contemplate more.

Dated: January 16, 2002

Michael J. Kavifiaugh OSB 75205
Atforney for Respondent

1.My understanding is that the allegation is not that the property has not been improved but that the
permit has not been issucd. The fine for the discharge in 1998 was $6,291. The proposed fine here
is $373,580.00.

5 - Memorandum

Mickael J. Kavanaagh
Attorney at Law
4930 8.E. Woodstock Blvd.
Portland, Or. 97206
(503) 788-3639 ﬁqx (503) 788-3345
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Department of Environmental Quality
Northwest Region

2020 SW Fourth Avenue

Suite 400

Portland, OR 97201-4987
CERTIFIED MAIEL RETURN RECEIPT (503) 229-5263 Voice

TTY (503) 229-5471

April 29, 1999

CALEB SIAW
19075 SE FOSTER RCAD
BORING OR 97009

Re:  Permit Application 991481
File No. 109808
Forest Lake Resort
Clatsop County
WQ/NWR-99-054
NOTICE OF NONCOMPLIANCE

By Notice of Noncompliance dated March 19, 1999, the Department of Environmental Quality
(DEQ or Department) notified you of continuing and new sewage violations at Forest Lake
Resort. Since that time more violations have been documented by site visits on March 25 and

again on April 23, 1999.

The violations of Oregon Revised Statutes (ORS) and Oregon Administrative Rules (OAR) are
as follows:

* Allowing sewage to discharge to ground surface (ORS 164.785 and OAR 340-71-130(3))
e Operation of the park’s sewage systems without a permit (ORS 468B.050)

e Operation of the holding tanks without DEQ approval of their installation (ORS 468B.080,
ORS 454,605 to 454.745, and OAR 340-71-175(5).

These are Class I violations and are considered to be serious violations of Oregon environmental
law. The terms of your probation for your recent conviction on the criminal charge of water
pollution in the second degree requires that Forest Lake Resort be in compliance with all state
water quality regulations. We are therefore referring these additional violations to the Clatsop
County District Attorney for his consideration as possible probation violations, The Department
is also considering taking formal enforcement action, which may include assessment of civil

penalties.

Exhibit A
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If you have sold the park, please provide the Department with written documentation of the sale
including the names and full addresses of the new owners.

If you have any questions, you can contact Anne Cox at (503) 229-6653.

Sigcerely,

For f.- L Zﬁ’«*"‘j H’*"'*’*"

QW/AW

Robert P. Banmgartner
Manager

Water Quality Source Control
Northwest Region

cc: DEQ/Enforcement
DEQ/NCBO
DEQ/NWR/Dewey Darold
Joshua Marquis, Clatsop County District Attorney

Exhibit A
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SN O Department of Environmental Quality
: b regon Northwest Region

) 2020 SW Fourth Avenue

John A. Kitzhaber, M.D., Governor Suite 400
Portland, OR 97201-4987

(503) 229-5263 Voice

TTY (503) 229-5471

October §, 1999

ADRIAN MALO
HCR 63, BOX 260
SEASIDE, OR 97138

Re:  WQ - Clatsop County
Forest Lake Resort
File No. 109808
WPCF Application

Dear Mr. Malo:

You requested a meeting with a DEQ hydrogeologist regarding issues at the Forest Lake
Resort. On October 6, 1999, you and Bob Sweeney met with Bob Baumgartner, Lucinda
Bidleman and me. At that meeting you agreed to respond back to us by October 18, 1999, to
let us know who is to be the WPCF applicant and permittee. You also promised to give your
decision on your course of action and timelines for accomplishing it. We have tentatively
agreed to meet again on October 21.

There is an existing Mutual Agreement and Order (MAO) with Caleb Siaw, and Dr. Siaw also
submitted an incomplete WPCF permit application. Until the current MAO is terminated, Dr.
Siaw is bound by its terms, and we cannot make agreements with you or issue a WPCF permit

to you.

If you propose to construct and operate the park’s systems, you need to be the

applicant/permittee. You can either have the Siaw application transferred to you or you can
fill out a new application and pay the associated fees. You need to submit a written proposal
in full of your schedule for development including time lines for completion of interim tasks.

At our meeting, you requested to be able to install a temporary septic system to
serve the spaces currently connected to holding tanks. Dr. Siaw is bound by
the MAO until such time as the Order is terminated or modified. The park is
currently out of compliance. For us to consider your request we will need to
issue both a new permit and either modify the existing order or issue a new
order. It should be obvious that we can not have two orders with conflicting
requirements and schedules. For us to proceed, you need to either demonstrate

Exhibit B
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that you are the owner of the Park thereby eliminating Dr. Siaw’s interest or have Dr. Siaw
request modification of the Order.

When you have verified who is to be the applicant and we have a complete application from
that party and a clear proposal for development, we can draft a permit for review as well as a
MAO to be issued with the permit. The permit and MAO will contain compliance schedules
for providing additional information as well as for constructing the proposed upgrades.

If you have any questions about the WPCF permit application, you can contact me at
(503) 229-6653 or toll free at 1-800-452-4011x6653. For questions about groundwater issues,
contact Lucinda Bidleman at (503) 229-5273 on Tuesdays or Wednesdays.

Sincerely,

2l

Anne Cox, R.S.

Natural Resource Specialist
Water Quality Source Control
Northwest Region

cc: DEQ/Regional Operations/Charley Herdener

DEQ/NCBO

DEQ/NWR/Lucinda Bidleman

Dr. Caleb Siaw
19075 SE Foster Road
Boring, Oregon 97009

Environmental Management Systems, Inc.
4080 SE International Way Suite B106
Milwaukie, Oregon 97222

Exhibit B
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Department of Environmental Quality
regon Northwest Region

John A, Kitzhaber, M.D., Govetnor 2020 SW FDurt}élﬁ\t«:f;gg
Portland, OR 97201-4987

(503) 229-5263 Voice

TTY (503) 229-5471

November 12, 1999

CALEB SIAW
19075 SE FOSTER ROAD
BORING OR 97009

Re:  Permit Application 991481
File No. 109808
Forest Lake Resort
Clatsop County
INCOMPLETE APPLICATION
CONCEPTUAL PLANS

You are still the owner of record for Forest Lake Resort. If someone else is the owner, please
provide us with documentation of the transfer of ownership. You are also the only applicant for
the Water Pollution Control Facilities Permit that is required for the repair and operation of the
park’s sewage disposal systems. The application is still incomplete. This letter addresses only

the issues pertaining to your incomplete application.

By Notice dated August 16, 1999, you were requested to submit a conceptual plan for the park
system upgrade and a hydrogeologic characterization. We have not received from a qualified

professional any information pertaining to groundwater issues.

Bob Sweeney, Environmental Management Systems, recently submitted a conceptual plan on
behalf of Adrian Malo for a 2000 square foot recirculating gravel filter (RGF) followed by a
2,000 square foot bottomless sand filter (BSF) to be constructed in the tent area between the road
and berm in the southwest corner of the park. This has been proposed as a system to serve the
full park, with units to be connected to the system over a 5 year period.

There is no indication that you were involved with the attached conceptual plan or that you
would agree to construct or operate such a system. However, since you are the permit applicant
and owner of the park, we are responding back to you with our evaluation of this concept. We

have the following comments:

e There is not sufficient area for placement of both the RGF and the BSF in this area. We
confirmed this by site visit. The RGF would need to be located elsewhere in the park.

e The site for the BSF will need to be surveyed to demonstrate that the 50 foot setback from the
river can be met. To show this, you will need to submit a to-scale map showing the surveyed

Exhibit C
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locations of the BSF site, berm, Necanicum River, flood plain, channels and high water line
adjacent to the site. We cannot permit a BSF here until this work is completed.

e The BSF at 2,000 square feet would be loaded at a rate of 5 gallons per square foot per day.
The BSF size needs to be maximized in order to reduce the potential for hydraulic
overloading of the filter. In fact, we would expect little or no treatment of the RGF filtrate to

occur at the proposed loading rate.

e We are requiring that the influent to the BSF be denitrified and disinfected, as the BSF cannot
be expected to provide significant treatment. The BST and RGF are essentially aerobic
systems and cannot be expected to denitrify, as this requires anaerobic conditions. The
construction plans will need to include post RGF treatment to reduce total nitrogen to no
more than 5 mg/l and to disinfect, probably via ultra violet (UV) disinfection or other means.

e The Department expects the full park to be connected to the proposed upgrade upon
completion of construction.

With the above stated levels of required treatment, we can reduce the requested groundwater
information to that found in a Preliminary Groundwater Assessment. Such an assessment will
necessarily include, however, a determination of the seasonal variations of both depth to and
quality of the groundwater at the site. If you propose and build a system that adequately reduces
or removes pollutants to the point that the hydrogeological assessment demonstrates it will
comply with OAR 340-40-030, the Department may determine that groundwater concentration
limits and ongoing monitoring of groundwater will not be required.

Submit detaiied plans for construction of the proposed upgrade and a Preliminary Groundwater
Assessment within 30 days of the date of this letter. The WPCF permit cannot be issued until

these exhibits have been submitted and approved.

If you have any questions about the WPCE permit application, you can contact me at
(503) 229-6653. For questions about groundwater issues, please contact Lucinda Bidlermnan at

(503) 229-5273 on Tuesdays or Wednesdays.
Sincerely,

A Lot

Anne Cox, R.S.

Natural Resource Specialist
Water Quality Source Control
Northwest Region

Enclosures—conceptual plan
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cc: DEQ/Enforcement
DEQ/NCBO
DEQ/NWR/Lucinda Bidleman

Environmental Management Systems, Inc.

4080 SE International Way Suite B106
Milwankie, Oregon 97222
Adrian Malo
HCR 63 Box 260
Seaside, Oregon 97138

Exhibit C




~]1 SN B W N

oo

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

age

Y
NECEIVER
£
¢
JAN 162002 L
Employment Hearings
BEFORE THE ENVIRONMENTAL QUALITY COMMISSION

OF THE STATE OF OREGON

iy

In the Matter of
) No. WQ/D-NWR-99-168

CALEB SIAW ) MOTTION TO JOIN INDISPENSABLE PARTY
) MOTION TO POSTPONE AND CONSOLIDATE
Respondent. )

Comes now Respondent Caleb Siaw, by and through his attorney, Michael J. Kavanaugh,
and moves this court to join A&D Trust, and/or Adrian and Danny Malo, the owners of the
property. Respondent relies upon OAR 137—003-0520 and ORCP 29.

Currently, the DEQ seeks to enforce an agreement which requires a non-owner of the
property, Respondent, to obtain a permit to construct a sewage treatment facility on property he
no longer owns and to make monthly reports which the trust was in control of and for work
which the trust actually performed.

The DEQ has been aware of the sale of the property to the trust since the meetings
leading to the execution of the MAO before the court at this time. Respondent was
unrepresented by an attorney when he signed the MAQO as an “owner”, affer the sale of the
property.

Without the addition of the current owner(s) of the property complete relief cannot be

1 - Motion to Join Indispensable Party

Michael J. Kavanaugh
Attorney at Law
4930 S.E. Woodstock Blvd.
Portland, Or. 97206
(503) 788-3639 Fax (503) 788-3345
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granted. As late as Friday, January 11, 2002, Jeff Bachman indicated the DEQ was still looking
for a resolution of the sewage problem as the best outcome of the hearing. In fact, it is the policy
of the State to encourage and move toward improvement. ORS 454.607.

Without the owner(s) involvement in any decision, the property cannot be affected and
multiple litigation is probable. While Respondent is the legal title holder, A&D Trust is the

equitable title holder and both parties are necessary for a determination, Cf. Egaas v. Columbia

County, 66 Or App 196, 673 P2d 1372 (1983).

The A&D Trust should be served and joined in this action.

Postponement & Consolidation

Currently, a hearing of some type is set with respect to the A&D Trust in March, 2602, 1
believe. This matter should be consolidated with that hearing,

In the alternative, Respondent moves to postpone the current hearing to ailow.it to join
the A&D Trust in this matter.

Respondent further relies upon the affidavit attached hereto.

Dated this 12" day of January, 2002,

Midhael J. Kavanaugh OSB 75205
Attorney for Respondent

2 - Motion to Indispensable Join Party

Michaet J. Kavanaugh
Attorney at Law
4630 S.E. Woodstock Blvd.
Portland, Or. 97206
(503) 788-3639 Fax (503) 788-5345
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Employment Hearings

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION

OF THE STATE OF OREGON

T

In the Matter of
: ) No. WQ/D-NWR-99-168
CALEB SIAW )

) AFFIDAVIT OF CALEB SIAW
Respondent, )
STATE OF OREGON )
) ss.
County of Multnomah )

I, Caleb ‘Siaw, do on oath depose and state as follows:

1) I was the owner of the Forest Lake Resort originally the Riverside Lake Resort, from
approximately Nov., 1997, to April 12, 1999 when the property was sold on contract to A&D
Trust, Danny Mal Trustee.

2) This sale had been in the works for three months. Adrian Malo had in fact attended all
of the meetings with the DEQ regarding sewer improvements that had occurred up to that time.

3) The State, DEQ, was aware that the property was being sold to the Malo’s as his
presence at the meetings had been explained, naming him the purchaser.

4) Since April, 1999, the Malo’s Trust has collected the rents, paid the taxes, and to the
best of my knowledge, done the tank pumping required for the temporary tanks.

5) As the offending use has been eliminated, the Malo Trust has been the entity which has
1 - Affidavit - Siaw

Michael J. Kavanangh
1930 S, Woodstock B,

Portland, Or, 97206
(503) 788-363% Fax (503) 788-3345
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evicted or moved out the three {(of eight) remaining tenants that utilized the leaking portion of the
system. See FED Judgment attached regarding last tenant - unit 36A.

6) The Trust began paying me on the contract of sale in November, 2000. At or about
that time, the purchaser price was renegotiated downward from $900,000 to $550,000.00 to
allow the Trust to repair the sewage system.

7} I have tried personally and through my attorney to work with the State and the Trust to
resolve the situation, but have met with little help from the Trust.

I am unable to make any needed repairs to the property as I am no longer the owner.

8) When I signed the MAO in May, 1999, T was not represenied by an attorney. 1 did not
realize that the State would ignore my sale of the property. I did not intend to mislead the State
in any way in executing the document as the “owner” as I believed everyone was fully aware of
the sale of the property based on Adrian Malo’s involvement as the purchaser. 1 signed the
document because I thought I had to do so based upon my earlier misdemeanor criminal

conviction sentence.

"pled 4%/?/—*

Subscribed and Sworn to before me this 12® day of January,

( v
N%y Public forOrefonn

OFFIGIAL SEAL
MICHAEL J. KAVANAUGH
NOTARY PUBLIC-CREGON
COMMISSION NO, 341127
MY COMMISSION EXPIRES DEG. 12, 2004

2 - Affidavit - Siaw

Michael J. Kavanaugh
Attorney at Law
4930 S.E. Woodstock Blvd.
Portland, Or, 97206
(503) 788-3639 Fax {503) 788-5345
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IN THE CIRCUIT COURT OF THE STATE OF QREGON
FOR THE COUNTY OF CLATSOP

FORES| LAKF RESORT BY & THROUGH
A & D TRUST,
Plaintiff(s),

JUDGMENT/
. (RETURN OF PERSONAL PROPERTY/FED)
Vs,
CASE NO.: 01-8252
PRGGY ALLEN & ALT. OTHERS,
Defendant(s).

T it N et gt eyt et ot

On December 6, 2001, this case came for trial in an FED action.
The following parties appeared:
{ ¥ Plaintift(s) per Mﬁ, { «) Defendant(s) per __zé e o ( )Neither

» (t/f Judgment of restitution tor possession of premises for plaintiff(s)
Address; 85203 HWY 101 SPACE 36-A, SEASIDE, OREGON 97138

( ) Effective Immediately (v Effective__, L tv) (A G =1 ) o G "R

( ) Retum of petsonal property. 1t {s hereby ordered that the Sher ff seize and deliver to
the Plainti (fDefendant the propertty: { ) Listed on attached sheet
() Described as follows:

( ) Judgment of dismissaf ( ) with { ) without prejudice. & hawe )
Defendant destified +hed she :ii.inhmg, Pm“tm.; woi¥h mept o /S eeud

(] Stiptated-futemont; 6 odem_alvhpunh  olhae den | oC
IRV LN Mal; , !

{50, t4a o
gclmwfc%i Hew dpacussiay a/ o

{ ) Cuse continued to
{ ) It is further ordered:

( ) Delondunt shall file an Answer no later than AM./P.M. on
' 2 . If an Answer is not filed by the above stated time a Judg-

ment for Restitution of Premises will issue effective AM./PM. on
2

y b

' . MONEY JUDGMENT
Judgment Creditor: %ﬂé@& &g éféf Thad Attorney: ﬂz"’f') ﬁmﬁw
Judgment Debtor: es554 A Attorney:

Cd " g —-'?
Amount of Money Judgment’ - Prevailing Party Fee: __ 8%, Smrm
Costs and Disbursements: S Tnterest Rate: ? e %

Dated this 6™ day of December , 2001, M "7(/,2,44-—
. Circuit Churt Judge . .
2% Sl W‘Lﬁ wohd Loets 1 e Q.fmbl @'{h“mu %“ﬂ_ﬂ? .-uaac_-.-q//?alilw
wnoved fhein homec. Tha ot Bn s et Yool cow's a Pl gorsi S
(5), sho fud 35 dase th v

Y

2~ 3413

/3 T

s

/, Bonind? 4 2000 . [rswai! fo @5 90. 650 '
&{'ﬁ o(c?m)‘7 5, (D/!na/m% oo free Jma /uﬁc/)év Sl @/4,,,.-7 Ao Foe D it
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CERTIFICATE OF MAILING
I hereby certify that I served the Motion to Join Indispensable Party, Motion to
Consolidate or Postpone and Affidavit, on the following persons:
Jeff Bachman
Dept. of Environmental Quality

811 S.W. Sixth Ave.
Portland, Or, 97204

on January 15, 2002, by fax and by depositing a true copy of the above item, addressed as shown

above, on satd date in the U.S. Mail, postage prepaid, at the post office in Portland, Oregon.




Department of Environmental Quality |
811 SW Sixth Avenue
Portland, OR 97204-1390
_ (503) 229-5696
TDD (503) 229-6993
\

April 15, 2002

Ken L. Betterton
Hearing Officer Panel
875 Union Street NE
Salem, OR 97311

In the matter of® Caleb Siav&ir"M D.
Case No. WQ/D-NWR-01- 99~186

Dear Mr Retterton:

The Department is 111 regelpt of your Proposed Order dated April 5, 2002. The
Department, under Oregon Administrative Rule (OAR) 137-003-0655, requests that you revise
and reissue the Proposed Order to clanfy two of the rulings.

Fi irst, page 17 of the Order in reference to the Department’s decision to impose one daily
civil penalty for each month in wh1ch a violation occurred, states “Without statutory or
administrative rule authority to 1mpose penalties for each month, DEQ cannot impose such

, penalties.” Is it your decision that ORS 468.140 requires DEQ to assess a penalty for only one
r day of violation or for every day of violation, but does not confer discretion on the Department to
' assess penalties for an intermediate number of days of violation? :

Second, page 18 of the Propoé_ed Order states “Because the administrative rules provide for
an enhanced penalty for a continuous violation, it is more appropriate to address the continuous
| nature of the violation in the penalty calculation, rather than impose a separate penalty for each day
of violation.” Ts it your decision that, when a violation spans more than one day, OAR 340-012-
045(1)(c)(C) requires that the penaltybe based on a single day as aggravated by the “0O” factor, or is
this a case-specific decision? Ifit iscase specific, what 1s your basis in fact and law that “it is more
appropriate to address the continuous nature of the violation in the penalty calculation.”

The time requirements to aﬁi)eal the Order to the Environmental Quality Commission
should run from the date the revised Order is issued. If you have any questlons please feel free |
to call me at (503) 229-5950. L |

3

Smeerely,

»v%’ / / /“
L Teff Baehm‘a’n ‘
Environmental Law Specialist a

cc: Michael J. Kavanaugh, 4930 SE Woodstock, Portland, OR 97206

DEQ-1



Ref No.. G60602 STATE OF OREGON Dec Mailed:  04/05/02

Case No: 02-GAP-00014 Before the Hearing Officer Panel Mailed by: DVL
Case Type: DEQ For the '
DEPT OF ENVIRONMENTAL QUALITY
875 Union Street NE

Salem, Oregon 97311

CALEB SIAW, MD DEPT OF ENVIRONMENTAL QUALITY
19075 SE FOSTER RD 811 SW 6TH AVE
BORING OR 97009 9653 PORTLAND OR 97204 1334
MICHAEL J. KAVANAUGH JEFF BACHMAN
4930 SE WOODSTOCK BLVD DEQ
811 SW 6TH AVE
PORTLAND OR 97206 6163 PORTLAND OR 97204 1334

The following HEARING DECISION was served to the parties at their respective addresses.

s:\merges\gap\template\gapdec.dot 7/24/00 (8)




STATE OF OREGON
BEFORE THE HEARING OFFICER PANEL
FOR THE ENVIRONMENTAL QUALITY COMMISSION

IN THE MATTER OF: )
) PROPOSED ORDER
) .
Caleb Siaw, M.D., ) Hearing Officer Panel Case No. G60602
) Agency Case No. WQ/D-NWR-99-186'
) CLATSOP COUNTY
Respondent. )
HISTORY OF THE CASE

The Department of Environmental Quality (DEQ) issued a Notice of Assessment of Civil
Penalty pursuant to ORS 468.126 through 468.140, ORS Chapter 183, and OAR Chapter 340,
Divisions 11 and 12, to respondent Caleb Siaw, M.D., on July 31, 2001. The notice alleges that
from or about September 15, 1999 respondent violated ORS 468.140(1)(c) and committed two
Class I violations by violating an order of the Environmental Quality Commission, by violating
Paragraph 15.B(1) of a Mutual Agreement and Order (MAQ), Case No. WQ/D-NWR-99-186
(sic), by failing to submit the information required to complete his application for a WPCF
permit (violation 1), and that respondent violated Paragraph 15.A(4) of MAO Case No. WQ/D-
NWR-99-212 (sic)?, by failing to submit holding tank pumping receipts for the previous month
(violation 2). The notice assessed a civil penalty in the amount of $373,580 for violation 1.

On or about August 8, 2001 respondent filed a written request for hearing and answer.
Respondent generally denied the allegations in the notice, and asserted as affirmative defenses
that he had negotiated with DEQ to have the tanks pumped in accordance with the Mutual
Agreement and Order, that he ceased to use the offending area for sewage disposal, removed the
homes hooked up to the offending area and did not violate sewage disposal laws, and that on or
about April 8, 1999 respondent sold the property on contract, and no longer owned the property.

On January 15, 2002 respondent filed a Motion to Join Indispensable Party/Motion to
Postpone and Consolidate. Respondent sought to join A & D Trust, and/or Adrian and Danny
Malo (sic) , the owners of the property. Respondent cited OAR 137-003-0520° and ORCP 29* to

! The Notice of Assessment of Civil Penalty incorrectly names the case number as “WQ/D-NWR-99-168.” The
correct case number is “WQ/D-NWR-99-186.” The correction to the case number was made by interlineation at the
beginning of the hearing on January 17, 2002.

*The July 31, 2001 notice incorrectly names the case number for the MAO. The correct case number is “WQ/D-
NWR-98-212,” not “WQ/D-NWR-99-186" or “WQ/D-NWR-99-212.”

Proposed Order
DEQ (Siaw)
Page 1 of 19
G606028iaw




support his motion. The Oregon Rules of Civil Procedure (ORCP) do not apply to administrative
proceedings in Oregon.” OAR 137-003-0520 addresses the filing of documents, motions,
pleadings and orders, and the deadline for filing such papers with the Hearing Officer Panel, not
joining other parties to contested case hearing, OAR 137-003-0005° does provide for the
participation in a hearing by other persons who have an interest in the outcome of an agency’s
contested case. That other person must file a petition with the agency at least 21 days prior to the
date set for the hearing. No such party filed a timely petition here, rather respondent filed a
motion to join another party. Moreover, motions must be filed at least seven calendar days
before the date set for the hearing (scheduled in this case for Januwary 17, 2002). OAR 137-003-
0630.” Respondent filed its motion two days before the hearing, and did not comply with the
rule. Respondent’s Motion to Join an Indispensable Party/Motion to Postpone and Consolidate
was denied. ‘

A hearing was held in Portland, Oregon on January 17, 2002 before Ken L. Betterton,
administrative law judge. Jeff Bachman, environmental law specialist, represented DEQ.
Respondent appeared and was represented by Michael I, Kavanaugh, attorney at law. Amne Cox
and Les Carlough testified as witnesses for DEQ. Robert Sweeney, Adrian Malo and Caleb
Siaw, M.D., testified as witnesses for respondent,

A telephone conference hearing was held on February 13, 2002 to address additional
documents as exhibits for the record. Jeff Bachman represented DEQ at the telephone
conference hearing. Michael J. Kavanaugh represented respondent.

The parties filed their written closing arguments on March 1, 2002, at which time the
record closed.

3 OAR 137-003-0520 provides, in part:
(1) Unless otherwise provided by these rules, any documents, correspondence, motions, pleadings, rulings
and orders filed in the contested case shall be filed as follows:
& ok o ook ok
{b) With the Hearing Officer Panel or assigned hearing officer after the agency has referred the case to the

Panel and before the assigned hearing officer issues a proposed order,
Kok k%

* ORCP 29 provides for the “Joinder of Persons Needed for Just Adjudication.”

3 ORCP 1 provides: ‘
A Scope. These rules govern procedure and practice in all circuit courts of this state, * * *,

% OAR 137-003-0005 provides, in part:
(1) Persons who have an interest in the outcome of the agency’s contested case proceeding or who
represent a public interest in such result may request to participate as parties or limited parties.
(2) A person requesting to participate as a party or limited party shall file a petition with the agency at least
21 calendar days before the date set for the hearing * * *,

7 OAR 137-003-0630 provides, in part:
(1) Unless otherwise provided by statute or rule, all motions shall be filed in writing at least seven days
before the date of the hearing * * *,

Proposed Order
DEQ (Siaw)
Page 2 of 19
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EVIDENTIARY RULING

Administrative Law Judge Exhibits A through E, respondent Exhibits 1 through 7 from
the hearing on January 17, 2002 and Exhibits 8 through 13 from the telephone hearing on
February 13, 2002, and DEQ Exhibits 100, 105 through 107, and 109 through 128 were admitted
into the record without objection. Respondent objected to DEQ Exhibits 101, 102, 103 104, and
108 as not relevant. Those exhibits are relevant to DEQ’s allegations. Respondent’s objections
were overruled and the exhibits were admitted into the record. Respondent objected to Exhibit
129 as repetitive, and to Exhibit 130 as cumulative and contradictory.® Exhibits 129 and 130 met
the standards for admissibility in ORS 183.450 and were admitted into the record.

ISSUES

(1) Did respondent violate ORS 468.140(1)(c) by violating an order of the Environmental
Quality Commission by failing to submit information required to complete his application for a
WPCF permit, and if so, what penalty should be imposed under OAR Chapter 340, Divisions 11
and 127

(2) Did respondent violate ORS 468.140(1)(c) by violating an order of the Environmental
Quality Commission by failing to submit holding tank pumping receipts for the previous month?

FINDINGS OF FACT

(1) Respondent Caleb Siaw purchased real property in his own name in Clatsop County,
Oregon, generally described as HCR 63, Box 225, Seaside, Oregon, from Sama H. Banki by
warranty deed dated October 30, 1996, and recorded November 4, 1996 in Clatsop County land
records. (Ex. 9.) The property consists of several acres near the Necanicum River, outside
Seaside, Oregon, that had operated for many years as a mobile home and RV park (known as
Forest Lake Resort), including about 44 spaces for mobile homes and RVs, and a laundry. (Ex.
100.) The owner of the property typically has rented the spaces to tenants and collected the rents
for income. A space rents for about $200 per month,

(2) The resort operated for many years before April 1, 1995, when DEQ adopted OAR
340-071-0130, which requires a Water Pollution Control Facilities (WPCF) permit for any
system or combination of systems with a total sewage flow design capacity greater than 2,500
gallons per day. The average sewage flow for a single family residence is 250 gallons per day.
The resort used a collection of drain fields and septic tanks to dispose of sewage at the resort.
Because the resort, as well as many other similar facilities, operated prior to the effective date of

8 ORS 183.450 sets forth the standards for the admissibility of evidence in contested cases. ORS 183.450 states: In
contested cases:
(1) Irrelevant, immaterial or unduly repetitious evidence shall be excluded * * *. All other evidence of a

type commonly relied upon by reasonably prudent persons in conduet of their serious affairs shall be
admissible. * * #,

Proposed Order
DEQ (Siaw}
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OAR 340-071-0130, those existing sewage disposal systems were “grandfathered in,” without
the need to apply for and obtain a WPCF permit, so long as the sewage system was not expanded
- or needed repairs.’ ‘

(3) DEQ received complaints from tenants at Forest Park Resort as early as 1996 that the
sewage disposal system at the resort property did not function properly, causing raw sewage to
pond and spill onto the ground surface near tenants’ residences. DEQ mailed notices of
noncompliance to Sama Banki in June and in August 1996. On December 17, 1997, DEQ
mailed a notice of noncompliance to respondent by certified mail, informing him of complaints
from tenants about sewage spilling onto the ground surface, about repeated violations of
environmental protection laws, and that he needed to apply for a WPCF permit no later than
January 1, 1998 and submit plans and specifications for a sewage treatment system by February
1, 1998. (Ex. 101.)

(4) On February 5, 1998, DEQ mailed respondent another notice of noncompliance by
certified mail, informing him that he still had not filed his application for a WPCF permit, and
that DEQ inspectors had visited the resort on several recent occasions and seen evidence of
continued sewage disposal system failures on the property. (Ex. 102.) Respondent submitted an
incomplete application for a WPCF permit to DEQ on February 17, 1998. DEQ returned the
application to respondent on March 13, 1998, with a letter explaining to him what he needed to
submit in order to make his application complete. (Ex. 103.) On March 24, 1998 DEQ mailed
respondent another notice of noncompliance by certified mail, reciting the prior notices of

? OAR 340-071-0130(16) provides, in part:
{a) Owners of existing systems meeting the system descriptions in (15){a), (b), and (d) through (g) of this
rule are not required to apply for a WPCF permit until such time as a system repair, or alternation is

necessary,
kR kR

OAR 340-071-0130(6) defines “alternation” as “expansion or change in location of the soil absorption facility or
any part thereof, Minor alternation is the replacement or re-location of a septic tank or other components of the
system other than the soil absorption facility.”

OAR 340-071-0130(115) defines “repair” to mean:
“[i]nstallation of all portions of a system necessary to eliminate a public health hazard or pollution of public
waters created by a failing system. Major repair is defined as the replacement of the soil absorption
system. Minor repair is defined as the replacement of a septic tank, broken pipe, or any part of the on-site
sewage disposal system except the soil absorption system.”

OAR 340-071-0130(15) provides:
Operating Permit Requirements, The following systems shall be constructed and operated under a
renewable EPCF permit, issued pursuant to QAR 340-071-0162.
(2) Any system or combination of systems located on the same property or serving the same

facility with a total sewage flow design capacity greater than 2,500 gallons per day.
& OF R R K
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noncompliance and the numerous complaints and sewage disposal law violations at the resort.
(Ex. 104.)

(5) Respondent submitted another application for a WPCF permit on March 31, 1998.
(Ex. 105.) DEQ notified respondent in writing on April 30, 1998 that his application was
incomplete because he failed to submit an approvable plan for the upgrade and repair of the
sewage disposal system. (Ex. 106.)

(6) Respondent and Richard Johnson, who was in the process of purchasing the resort
property from respondent, met with DEQ natural resource specialist Anne Cox on August 27,
1998 to discuss the resort and what needed to be done to bring the sewage disposal system into
compliance. DEQ outlined the various options for correcting the sewage disposal system and
confirmed the options in a letter to respondent and to Johnson on September 1, 1998. (Ex. 107.)
No contract of sale or other document of conveyance from respondent to Johnson was recorded
in county deed records at that time. On July 30, 1998, Caleb Siaw, Trustee for Caleb Siaw, P.C,,
Trust, signed a memorandum of sale to sell the Forest Lake resort property Richard K. Johnson
and Joyce M. Johnson, husband and wife. (Ex. 13.) The Johnsons made a few payments on the
contract, then stopped, and let the property go back to respondent. The memorandum of sale was
recorded in Clatsop County land records on October 8, 1998. (ld.) On August 16, 2000, the
Johnsons signed a bargain and sale deed, deeding the property back to Caleb Siaw, P.C., Trust.
(Ex. 12.) That deed was recorded in the Clatsop County land records on August 25, 2000. (/d.)

(7) DEQ mailed another notice of noncompliance by certified mail to respondent on
September 21, 1998, again outlining the past notices of noncompliance of DEQ statutes and
administrative rules, and requesting that respondent submit a completed application for a WPCF
permit. (Ex, 108.)

(8) During the late summer of 1998, DEQ referred environmental law violations at Forest
Lake Resort to the Clatsop County District Attorney for criminal prosecution. The Clatsop
County grand jury indicted respondent for water pollution in the first degree on September 10,
1998. Respondent entered a plea of no contest to water pollution in the second degree in Clatsop
County Circuit Court on January 22, 1999. The court sentenced respondent to probation, with
conditions, among others, that he pay a fine of $10,060 and “make a good faith effort to comply
with all DEQ requirements necessary to bring the property known generally as Forest Lake
Resort into compliance with DEQ rules and regulations regarding waste material.” (Ex. 110.)

(9) On December 9, 1998 DEQ received a copy of a rough drawing of a plan for a
sewage disposal treatment plant at Forest Lake Resort from Robert Sweeney, a consultant with
Environmental Management Systems, on respondent’s behalf. DEQ could not accept the plans
because they lacked a site evaluation.

(10) On December 15, 1998 DEQ issued and served respondent with a Notice of
Violation Department Order and Assessment of Civil Penalty, Case No. WQ/D-NWR-98-212,
alleging three violations of environmental laws and seeking, among other relief, civil penalties in
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the amount of $6,291, and requiring respondent to submit to DEQ by the 15" of each month the
temporary holding tank pumping records for the preceding month. (Ex. 109.) Respondent

requested a hearing on the notice, but did not appear at the hearing scheduled for July 8, 1999. A

default order was taken against respondent on August 25, 1999. (Ex. 130.) The order
established one Class I and two Class 1T violations. (Id.)

(11) DEQ’s Anne Cox met with respondent and Sweeney on February 23, 1999, to
explain to them what respondent needed to do to bring the sewage disposal system at Forest Lake
Resort into compliance with the law. The February 23, 1999 meeting led to DEQ and respondent
entering into a Mutual Agreement and Order (MAQ), Case No. WQ/D-NWR-98-212, signed by
respondent on May 10, 1999, and adopted as a Final Order by the Environmental Quality
Commission on May 20, 1999. (Ex. 114.) On page 1 of the MAOQ, respondent acknowledged
that he owned or operated Forest Lake Resort, although he wrote the words “former owner”
below his signature on the last page of the order. (/d. at 7.) Respondent wrote in some changes
on the MAO, and initialed those changes. (/d. at 1, 3, 5-6,) The signatory for DEQ did not
initial the changes made by respondent when the signatory signed the MAO,'?

(12) The MAO did not resolve the Notice of Assessment of Civil Penalty and Department
Order in Case No. WQ/D-NWR-98-212, that DEQ issued to respondent on December 15, 1998.
({d. at 2.) The MAO authorized respondent to construct and use holding tanks for temporary
sewage collection until such time as respondent could install a DEQ approved permanent sewage
disposal system with a WPCF permit. (id. at 3-4.) The MAO ordered respondent in Paragraph
15.B(1) to complete a WPCF permit within 30 days of being notified by DEQ if DEQ
determined a WPCF permit was needed based on a soil evaluation. Respondent also had the
responsibility pursuant to the terms of the MAO to provide a groundwater study and a narrative
and conceptual plan for the upgrade. (/d. at 4.) Within 30 days of submitting a complete WPCF
permit application, respondent agreed to submit acceptable plans and specifications for a sewage
system to serve the entire facility. (/d. at 5)) The MAQO ordered respondent in Paragraph
15.A(4) to submit the holding tank pump records by the 15™ day of the month for the preceding
month. (/d. at 3-4.) Respondent acknowledged in the MAQO that he had actual notice of the
contents and requirements of the MAO, and that failure to fulfill any of the provisions of the
MAO would constitute a violation of the MAQ and subject himself to civil penalties. (Id. at 6.)

(13) On June 7, 1999, DEQ mailed a letter to respondent reminding him that he needed to
get his temporary holding tanks approved by June 20, 1999, that he needed to submit his holding
tank pump records for May by June 15, and that he needed to complete an application for a
WPCF permit within 30 days of the signing of the MAO. (Ex. 115.)

(14) In August 1999, respondent provided DEQ with monthly pump receipts through
June 1999. On August 16, 1999 DEQ mailed respondent a notice of noncompliance and notice
of incomplete application for a WPCF permit. (Ex. 116.) DEQ noted in its August 16, 1999

' Because both parties did not initial the changes respondent wrote on the MAO, those changes have no legal effect.
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notice that respondent had provided a soil evaluation report on July 22, 1999, nine weeks after
the parties had signed the MAO. (Id.)

(15) On November 12, 1999 DEQ mailed respondent a notice that his application was
incomplete, and that he still had not submitted a conceptual plan for the resort’s system upgrade
or a ground water report. (Ex. 117.) In the notice, DEQ reminded respondent that he was still
the only applicant on the application for the WPCF permit and that he still was the owner of
record for Forest Lake Resort, but that if he had transferred ownership of the property, he needed
to provide DEQ with proof of the transfer of ownership. (Id.)

(16) On March 10, 2000 DEQ mailed a notice of noncompliance to respondent,
informing him that although he still had not submitted the required upgrade plans, DEQ had gone
ahead and prepared a draft permit on review, to be followed by a period for public comment.
The notice went on to inform respondent that his failure to submit the plans previously requested
constituted a violation of the MAO, and that the violation had been referred for enforcement
action by DEQ. (Ex. 118.)

(17) DEQ issued a notice of noncompliance to respondent by certified mail on April 10,
2001, informing respondent that he was in violation of the MAO for not submitting a complete
application for a WPCF permit, and for not submitting the monthly pump receipts for the period
July 1999 through March 2001. (Ex. 119.) In a telephone conversation with DEQ’s Anne Cox
on April 12, 2001, respondent stated that he no longer owned the Forest Lake Resort property.
DEQ checked the county land records and could find no record that the property had been
transferred out of respondent’s name as an individual.

(18) During the spring of 1999, respondent told other individuals, including individuals
with DEQ), that he was in the process of selling the Forest Lake Resort property. (Ex. 125.)
Adtian Malo attended several meetings between DEQ and respondent during 1999 regarding the
property, the WPCF permit, and the various sewage disposal problems on the property. Malo
owned farm property across the highway from respondent’s property. About May 1999, Malo
told DEQ personnel that he was in the process of purchasing the Forest Lake Resort property
from respondent, and that ownership transferred to him on May 1, 1999. (Ex. 126.) DEQ
personnel asked Malo to provide them with documentation showing the transfer of ownership,
but Malo never did so.

(19) About April 12, 1999, respondent signed a real estate contract as “Caleb
Siaw/Trustee for Caleb Siaw, P.C. Trust,” to sell the Forest Lake Resort property to “Danny Mal,
Trustee for A & D Trust.” (Ex. 1, 11. )1I The contract recited that possession of the property
would transfer to Mal on April 10, 1999. (/d.) The contract recited a purchase price for the
property and terms as follows:

1 Exhibit 1, submitted by respondent at the January [7, 2002 hearing, and Exhibit 11, submitted at the February 13,
2002 telephone hearing, differ. Exhibit 1 consists only of the first two pages of the real estate contract. Exhibit 11,
also has the two Exhibits, “A and B,” attached to it. Moreover, some unknown person wrote information on the first
page of Exhibit 11 about “maps” and a “tax account” that does not appear on Exhibit 1.
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“$900,000, with a $100,000 contract assignment paid on execution, and the $800,000
balance payable at $4,000 per month for 30 months at 6% interest, thereafter payable at
8% interest for the remainder of the contract, with the first payment due May 15, 1999,
and a like payment each month thereafter.” (/d.)

Respondent received his first payment on the contract in November 2000, followed by a few
sporadic later payments. An Exhibit B, “Stipulations to the Contract,” provided, among other
clauses, that “seller agrees to pay and obtain DEQ approval on all septic systems within
described property.” (Ex. 11 at4.) The contract required the seller: [w]hen the purchase price is
fully paid and upon request and upon surrender of this agreement, to deliver a good and
sufficient deed conveying the premises in fee simply unto the buyer.” (Ex. 1 at 2.)

(20) Danny Mal is the brother of Adrian Malo.? Adrian Malo had no ownership interest
~in A & D Trust, although he managed property for the trust. A & D Trust was set up for children
of the Mal/Malo families. Neither respondent, Adrian Malo nor Danny Mal provided DEQ with

a copy of the real estate contract of sale during the spring or summer of 1999. Respondent’s
wife provided a copy of the real estate contract, without the exhibits attached, to DEQ by fax in
December 1999. (Ex. 128.)13 No contract or memorandum of contract sale between respondent
or Caleb Siaw, P.C., Trust and Danny Mal, Trustee for A & D Trust was filed in Clatsop County
land records prior to December 2001.

(21) DEQ could have dealt with a purchaser of the Forest Lake Resort property on the
WPCEF permit and installation of a new sewage disposal system, if DEQ had been provided with
documentary proof that respondent had actually sold the property to another party.

(22) Respondent had a stroke in November 1999. The stroke affected his memory and
caused other health problems that limited respondent’s ability to deal with the Forest Lake Resort
property. Respondent lived in Boring, Oregon, southeast of Portland, between 1997 and 2002.

(23) On August 7, 2000 Caleb Siaw, as grantor, executed a quitclaim deed to “Caleb
Siaw, Trustee for the Caleb Siaw, P.C. Trust, nunc pro tunc, July 1998.” (Ex. 10.) That deed
was recorded in Clatsop County land records on November 8, 2000. (/d.)

(24) Respondent spent between $18,000 and $20,000 to install temporary holding tanks
for sewage on the resort property. Respondent spent approximately $20,000 prior to May 1,
1999 to pump sewage from the property. Respondent purchased two mobile homes from tenants
and moved those homes from the property, thereby unhooking them from the existing sewage

12 1t is unclear why the two brothers spell their last names differently.

BThe copy of the real estate contract faxed by respondent’s wife consists of the first two pages only, and appear
identical to Exhibit 1.
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disposal system. Respondent also unhooked an additional eight dwellings from the disposal
system, in an effort to try and relieve some of the problems with the existing system.

(25) Bob Sweeney submitted a report on December 14, 1999 to respondent estimating the
total cost of $247,000 to complete a sewage treatment facility on the Forest Lake Resort property
that would comply with the MAO and DEQ requirements. (Ex. 120.) The useful life of such a
sewage treatment system is about 20 years.

(26) In October 2000, DEQ’s Anne Cox received information that a local developer was
negotiating to purchase the Forest Lake Resort property from respondent, but that respondent
turned down the offer as too low.

(27) DEQ calculated the economic benefit (“EB”) portion of the civil penalty by using
the U.S. Environmental Protection Agency’s BEN computer model, that calculates the economic
benefit from the avoidance or delay gained by noncompliance. The BEN model uses a cost of
money factor (i.e., interest rate), a tax rate, and the useful life the treatment facility to calculate
the approximate dollar value of the economic benefit gained through noncompliance. DEQ
calculated the EB value as $191,700.

(28) Respondent did not submit any receipts for the pumping of the temporary holding
tanks for the resort property after the one submitted for the month of June 1999, submitted on
July 11, 1999.

CONCLUSIONS OF LAW

(1) Respondent violated ORS 468.140(1)(c) by violating an order of the Environmental
Quality Commission by failing to submit information required by DEQ to complete his
application for a WPCF permit. A civil penalty in the amount of $198,600 should be imposed
against respondent for this violation.

{2) Respondent violated 468.140(1)(c) by violating an order of the Environmental
Quality Commission by failing to submit holding tank pumping receipts for the previous month.

OPINION

DEQ alleges that respondent violated ORS 468.140(1)(c) by violating an Mutual
Agreement and Order of the Environmental Quality Commission signed by respondent and DEQ
in May 1999, by failing to submit the information required to complete his application for a
WPCF permit, and by failing to submit holding tank pumping receipts for the previous month.
ORS 468.140 provides:

(1) In addition to any other penalty provided by law, any person who violates any of the
following shall incur a civil penalty for each day of violation in the amount prescribed by
the schedule adopted under ORS 468.130.
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(¢) Any rule or standard or order of the Environmental Quality Commission adopted or
issued pursuant to * * * ORS chapters 468, 468A and 468B.

ok ok sk ok

ORS 183.450(2) provides, in part, “The burden of presenting evidence to support a
position in a contested case rests on the proponent of the fact or position.” As set forth above,
DEQ allege that respondents violated ORS 468.140(1)(c) by violating an order of the
Environmental Quality Commission by failing to submit the information required to complete his
application for a WPCF permit, and by failing to submit holding tank pumping receipts. The
burden is on DEQ, as the state agency making the allegations, to prove the alleged violations.
Garton v. Real Estate Commissioner, 127 Or App 340, 342 (1994).

Respondent argues that he did not own the property during the time period relevant to the
violations, and hence, cannot be held liable for the civil penalty. DEQ brought the Notice of
Assessment of Civil Penalty against respondent as an individual. Respondent held legal title to
the real property in his own name starting in October 1996, when he purchased the property from
Sama Banki. A warranty deed conveying the property to respondent was recorded in Clatsop
County on November 4, 1999. Respondent Caleb Siaw, and Caleb Siaw, P.C., Trust, were and
are two different legal entitics. Caleb Siaw, P.C., Trust did not hold title to the Forest Lake
Resort property in April 1999, when the purported sale occurred from Caleb Siaw, P.C., Trust to
Danny Mal, Trustee for A & D Trust, as reflected by the real estate contract in Exhibit 1. A legal
entity cannot convey title to or an interest in real estate that the entity does not own at the time of
the purported transfer. On August 7, 2000, Caleb Siaw, as grantor, executed a quitclaim deed to
“Caleb Siaw, Trustee for the Caleb Siaw, P.C., Trust, nunc pro tunc, July 1998.” That deed was
recorded in the Clatsop County land records on November 8, 2000. Respondent argues that this
quitclaim deed established ownership in the real property in Caleb Siaw, P.C., Trust retroactively
from August 2000 or November 2000 to July 1998, thereby giving Caleb Siaw, P.C., Trust title
that the trust could then convey retroactively to Danny Mal, Trustee for A & D Trust, in April
1999.

The term “nunc pro tunc” refers to the power of a court to amend records of its
judgments by correcting mistakes or supplying omissions in judgments, and to apply such
amendments retroactively by an entry nunc pro tunc. A nunc pro tunc order merely recites court
action previously taken, but not properly or adequately recorded. A nunc pro tunc order may not
be used to accomplish something which ought to have done but was not done.'* Respondent
cites no authority, nor can the administrative law judge find any authority, for the proposition
than an individual or a person, as opposed to a court, can execute documents nunc pro tunc to
effectively transfer an interest in real property retroactively to an earlier date when the transferee
had no legal interest whatsoever in the property. Such a power would allow an enormous
opportunity for mischief. Caleb Siaw, P.C., Trust did not hold title to the property in April 1999
when the frust purportedly sold the property on contract to Danny Mal, Trustee for A & D Trust.

46 Am Jur 2d , Judgments, section 156 et seq (1994).
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Moreover, the legal validity of the real estate contract for the purported sale from Caleb
Siaw, P.C. Trust to Danny Mal, Trustee for A & D Trust is questionable. The sale supposedly
took place in April 1999, yet the purchaser made no monthly payments on the contract until
November 2000, about 18 months later. The terms of the contract called for a monthly payment
of $4,000 at 6% interest for 30 months, then at 8% percent interest on a contract balance of
$800,000. At 6% interest the monthly payments would just pay the interest on an annual basis
(6% x $800,000 = $48,000 a year interest = $4,000/month x 12 months = $48,000). At 8%
interest the monthly payments would fall substantially short of meeting the interest payments on
an annual basis (8% x $800,000 = $64,000 a year interest versus $4,000/month x 12 months =
$48,000 payments). In other words, the contract would never pay out. Respondent signed the
real estate contract in his name as an individual, not as trustee for his professional corporation.
Below his signature is the space for the notary public to acknowledge his signature. Danny Mal
signed his name as “trustee” in that space. Below Mal’s signature is a stamp for the notary
public, a Kristina Mae Long, Commission No. 056992, who did not sign in the space on the
instrument where the acknowledgment before the notary public should have been made.

A real estate contract to convey fee title to real property at a time more than 12 months
from the date of execution of the instrument must be acknowledged in the manner provided for
acknowledging deeds, and must be recorded by the conveyor within 15 days after the instrument
is executed.'” A real estate contract to sell the property to Danny Mal was not recorded before
December 2001. The real estate contract signed by respondent to sell the property from Caleb
Siaw, P.C., Trust to Mal as trustee, contains language that “seller agrees when the purchase price
is paid in full, to deliver a good and sufficient deed conveying the premises in fee simple to the
buyer.” (Ex. 1 at 2.} The real estate contract needed to be acknowledged in the manner provided
for acknowledgement of deeds, in other words, before a notary public.'® A county clerk shall not
record an instrument that conveys an interest in real property unless the instrument contains the

*ORS 93.635 provides:

(1) All instruments contracting to convey fee title to any real property, at a time more than 12 months from
the date that the instrument is executed and the parties are bound, shall be acknowledged in the manner
provided for acknowledgment of deeds, by the conveyor of the title to be conveyed. Except for those
instruments listed in subsection (2) of this section, all such instruments, or a memorandum thereof, shall be
recorded by the conveyor not later than 15 days after the instrument is executed and the parties are bound
thereby.
(2) The following instruments contracting to convey fee title to any real property may be recorded as
provided in subsection (1) of this section, but that subsection does not require such recordation of:

(a) Eamest money or preliminary sales agreements;

(b) Options; or

(c) Rights of first refusal,

¥ ORS 93.410 provides, in part:
Except as otherwise provided by law, deeds executed within this state, * * * shall be signed by the grantor
and shall be acknowledged before any judge of the Supreme Court, circuit judge, county judge, justice of
the peace or notary public within the state.* * ¥, '
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original signature of the officer before whom the acknowledgement was made.'” The real estate
contract between Caleb Siaw, P.C., Trust and Danny Mal, Trustee for A & D Trust was not
~ properly acknowledged and could not have been recorded under Oregon law.

Moreover, respondent acted and conducted himself between 1999 and mid 2001 like he
owned and operated the property. Respondent spent money to make improvements to the
property and at least address some of the sewage disposal problems. Respondent signed the
MAO on May 10, 1999 in his own name as an individual, not in a representative capacity as
trustee for a trust. Respondent acknowledged in the MAO that he owned or operated the
property. He acknowledge that the Environmental Quality Commission had the power to impose
a civil penalty against him for violations of Oregon law. Respondent also acknowledged in the
MAO that the Environmental Quality Commission could issue a final order against him requiring
him to comply with the terms of the MAQO. At no time during the spring or summer of 1999 did
respondent provide DEQ with any evidence that he had sold the property, that he no longer had
no legal interest in the property, or that he should no longer be bound by the terms of the MAO.
DEQ had the authority to substitute a new owner into the WPCF permit process, if DEQ had
received concrete evidence that a new owner had taken over the property. Neither respondent,
Adrian Malo nor Danny Mal provided DEQ with any such evidence during 1999 or 2000.
Further, even if the April 1999 contract of sale from Caleb Siaw, P.C., Trust to Danny Mal,
Trustee for A & D Trust could be viewed as a bona fide sale at the time from the trust to a
purchaser, respondent agreed in the stipulations in Exhibit B to the contract “to pay for and
obtain DEQ approval on all septic systems within the described property.” Finally, if respondent
had truly sold the property to Danny Mal in April 1999, why would respondent try to sell the
property to another buyer in October 20007

As holder of legal title to the real property between 1998 and at least late 2001,
respondent was the owner of the property for purposes of the onsite sewage disposal rules in
OAR chapter 340, division 71, and the requirements in the MAQO. OAR 340-071-0100(92)
defines “owner” to mean any person who alone, or jointly, or severally with others:

(a) Has legal title to any single lot, dwelling, dwelling unit, or commercial facility; or
(b) Has care, charge, or control of any real property as agent, executor, executrix,
administrator, administatrix, trustee, commercial lessee, or guardian of the estate of the
holder of legal title; or

(c) is the contract purchaser of real property.

" ORS 93.804 provides, in part:
{1) * * ¥ [wlhen any instrument presented for recording conveys an interest in real property and is required
by law to be acknowledged or proved, a county clerk shall not record the instrument unless the instrument
contains the original signature of the persons executing the instrument and the original signature of the

officer before whom the acknowledgement was made.
% vk ok ok ok
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NOTE: Each such person as descried in subsections (b) and (¢) of this section, thus
representing the legal title holder, is bound to comply with the provision of theses rules as
if he were the legal title holder.

DEQ proved that respondent had both legal title to the real property, as well as the care and
control of the property, and that he is legally bound by the terms of the MAO he signed.

For all the above reasons, DEQ is not prevented from enforcing the MAO against
respondent because of the purported sale of the property to Danny Mal, Trustee for A & D Trust
in April 1999, Respondent failed to establish that he did not own the property during the
relevant time period, and that DEQ cannot enforce the MAO against him.

Paragraph 15.B(1) of the MAOQ required respondent to complete an application for a
WPCEF permit within 30 days of when DEQ notified him that it determined a WPCF permit was
needed based on the soil evaluation. Respondent submitted a soil evaluation on July 22, 1999,
nine weeks after he signing the MAO, and about five weeks after he should have submitted the
evaluation. DEQ determined that a WPCF permit was necessary. On November 12, 1999 DEQ
mailed a notice to respondent requesting him to submit a groundwater study and a conceptual
plan for the resort, information also required by the MAO. Respondent never submitted the
requested groundwater information, despite continued requests from DEQ on March 10, 2000
and April 10, 2001. Respondent violated Paragraph 15.B(1) of the MAO by not completing a
WPCF permit application as required.

Respondent argues in his answer that he resolved the existing sewage disposal problem at
the resort because he ceased to use offending areas for sewage disposal and removed some
homes hooked up to the offending area. However, the MAO did not provide for permanent
alternative ways to solve the problems at the resort. Respondent was not free to ignore terms of
the MAO which he signed. Although the MAO allowed respondent to install holding tanks,
those were temporary measures that did not relieve respondent from complying with the MAO to
install a permanent sewage disposal system for the entire resort property. Arguably respondent
solved some problems at the resort by removing some homes from the site and unhooking them
from the existing sewage disposal system. However, that did not solve the problems for other
sites and the overall system on the property. Terms of the MAO required respondent to complete
an application for a WPCF permit, if certain written conditions were met. DEQ determined that
those conditions were met. Respondent failed to comply with the terms of the MAO by not
completing the WPCF permit application as he agreed to do.

The MAO required respondent to submit, on a monthly basis, receipts for the pumping of
the temporary holding tanks on the resort property. Respondent did not submit any receipts after
submitting the receipt for the month of June 1999 on July 11, 1999, Respondent presented no
evidence as to why he did not submit the receipts that could have constituted a legitimate reason
not to submit them. Respondent violated ORS 468.140(1)(c) by violating the MAO by not
submitting the monthly pump receipts. A violation of an order of the Environmental Quality
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Commission is a Class I violation. However, DEQ did not seek to impose a civil penalty for
violation 2 in the Notice of Assessment of Civil Penalty.

 Civil Penalty
DEQ seeks a civil penalty against respondent in the amount of $335,700 for violation 1.'*
DEQ seeks no civil penalty for violation 2.

OAR 340-012-0045 sets forth the procedure and formula for calculating a civil penalty.
The formula for determining the amount of penalty of each violation is:

BP=[(0.1xBP)x (P+H-+0O+R+C]+EB

“BP” is the base penalty. A violation of a term or condition of a Environmental Quality
Commission Order for onsite sewage disposal is a Class I violation under OAR 340-012-
0060(1)(a)."”” OAR 340-012-0045 addresses the magnitude for a violation.” If no selected
magnitude for a specific violation is stated, the magnitude is moderate, unless DEQ can make
specific findings. Here, DEQ made no specific findings for the magnitude of the violation. The
magnitude is moderate. A Class I, moderate magnitude violation carries a base penalty of $3,000
under OAR 340-012-0042.*'

18 See DEQ’s closing argument submitted March 1, 2002. The Notice of Assessment of Civil Penalty sought a civil
penalty against respondent in the amount of $373,580. (Ex. B.)

POAR 340-012-0060 provides, in part:
Violations pertaining to On-Site Sewage Disposal shall be classified as follows:
(1) Class One:

(a) Violation of a requirement or condition of a Commission or Department order;
ok ok ok ok

# OAR 340-012-0045 provides, in part:
(1) When determining the amount of civil penalty * * * the Director shall * # *;
(a) Determine the class of a violation and the magnitude of each violation:
(A) The class of 2 violation is determined by first consulting the selected magnitude categories in OAR

340-012-0090. In the absence of a selected magnitude, the magnitude shall be moderate unless:
EEEE

2! QAR 340-012-0042 provides, in part:
* ¥ * ftThe amount of any civil penaity shall be determined through the use of the following matrices in
conjunction with the formula contained in QAR 340-012-0045: ‘
(1)(a) $10,000 Matrix:
{A) Class I:

L S

(iYModerate--$3,000

*****_

(b) ¥ * * This matrix shall apply to the following:

T

Proposed Order
DEQ (Siaw)
Page 14 0f 19
G60602Siaw




“P” is respondent’s 2prior significant action(s), and receives a value of 3 under to OAR

© 340-012-0045(1)(c)(A)(iv)™* and OAR 340-012-0030(1)* and (14).* Respondents had two

- prior significant actions, the Environmental Quality Commission Order in Case No. WQ/D-
NWR-98-212, issued August 25, 1999, and his criminal conviction for water poltution in the
second degree. The Order established one Class I and two Class I violations, for a total of two
Class I equivalent violations. OAR 340-012-0030(1). Respondent was convicted of water
pollution in the second degree under ORS 468.943. OAR 340-012-0045(1)(c)(A)(v) assigns a
value of 4 for a “P” factor if the prior significant actions consist of three Class I equivalent
violations. Because DEQ failed to cite respondent’s prior conviction as a prior significant action
in the Notice of Assessment of Civil Penalty, citing only the Environmental Quality Commission
Order instead, DEQ chooses to use 3 for the “P” factor because the prior actions cited in the
Notice consisted of two Class I equivalent violations.

“H” is the past history of respondent in taking all feasible steps or procedures necessary
to correct any prior significant action(s), and receives a value of 0 according to OAR 340-012-
0045(1)(c)(B)(ii)* because respondent failed to correct the problems of the failing sewage
systems at the resort,

(B) Any violation related to ORS 164,785 and water quality statutes, rules, permits or orders, viclations by
a person having or needing a Water Pollution Conirol Facility Permit, violations of ORS Chapter 454 and

on-site sewage disposal rules by a person performing sewage disposal services;
%ok % % %

*0AR 340-012-0045 provides for determining the amount of civil penalty. Subsection (1)(c)(A) states:
(A) “P” is whether the Respondent has any prior significant actions relating to statutes, rules, orders and
permits pertaining to environmental quality or pollution control. A violation is deemed to have become a
Prior Significant Action on the date of the issuance of the first Formal Enforcement Action in which it is
cited. * * * The values for “P” and the findings which support each are as follows:
R EE

(iv} 3 if the prior significant actions are two Class One or equivalents;
EOE ko

= OAR 340-012-0030 provides, in part:
Unless otherwise required by context, as used in this Division:
(1) “Class One Equivalent” or “Equivalent,” which is used only for the purposes of determining
the value of the “P” factor in the civil penaliy formula, means two Class Two violations, one Class

Two and two Class Three violations, or three Class Three violations.
A oA ok oAk ok

2 QAR 340-012-0030(14) provides:
(14) “Prior Significant Action” means any violation established either with or without admission of a
viclation by payment of a civil penalty, or by a final order of the Commission or the Department, or by
judgment of a court.

» OAR 340-012-0045(1)(c)(B) provides * * * The values for “H” and the finding which supports each are as
follows:

(i) -2 if respondent took all feasible steps to correct the majority of all prior significant actions;

(ii) 0 if there i3 no prior history or if there is insufficient information on which to base a finding.
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“0 is whether or not the violation was a single occurrence or was repeated or continuous
during the period of the violation, and receives a value of 2 according to OAR 340-012-
0045(1)(c)(C)(ii)*® because the violation existed for more than one day.

“R” is whether the violation resulted from an unavoidable accident, or a negligent,
intentional or flagrant act by the respondent, and receives a value of 6 according to OAR 340-
012-0045(1)(c)(D)(iii)*’ because respondent acted intentionally. “Intentional means conduct by
a person with a conscious objective to cause the result of the conduct.” OAR 340-012-0030(10).
DEQ alleges in its Notice of Assessment of Civil Penalty that respondent acted flagrantly.
“Flagrant means any documented violation where the Respondent had actual knowledge of the
law and had consciously set out to commit the violation.” OAR 340-012-0030(7). DEQ argues
that its notifications to respondent on June 7, November 12, 1999, March 10, 2000 and April 10,
2000, that he had violated the MAO and needed to correct the sewage disposal system at the
resort, support its contention that respondent acted flagrantly. However, respondent had a stroke
in November 1999. DEQ mailed at least two of those notices after respondent had his stroke.
The stroke affected respondent’s memory and physical ability to deal with major problems like
what existed at the resort property. Respondent lived southeast of Portland, many miles from the
resort property on the Oregon coast. “Flagrant” conduct contemplates that a respondent
knowingly sets out with the purpose of violating the law. Respondent’s conduct was more
consistent with that of a person who knew he had an obligation to correct the problem, became
overwhelmed by the magnitude of the problem, in part due to his health problems, and
knowingly failed to follow through like he should. DEQ failed to prove that respondent
consciously sef out to commit the violation. Respondent’s conduct was more consistent with
someone who acted intentionally.

“ i respondent’s cooperativeness in correcting the violation and receives a value of 2
according to OAR 340-012-0045(1)(c:)(E)(iii)28 because respondent was uncooperative and failed

% OAR 340-012-0045(1)(c)(C) provides * * *. The values for “O” and the finding which supports each are as
follows;
(1) 0 if the violation existed for one day or less and did not recur on the same day, or if there is insufficient
information on which to base a finding;
(ii) 2 if the violation existed for more than one day or if the violation recurred on the same day.

T OAR 340-012-0045(1)(c)XD) provides * * * The values for “R” and the finding which supports each are as
follows: ‘
(1) 0 if an unavoidable accident, or if there is insufficient information to make a finding;
(ii) 2 if negligent;

(iii) 6 if intentional; or

{(iv) 10 if flagrant.

% OAR 340-012-0045(1)(c)}E) provides * * # The values for “C” and the finding which supports each are as
follows:
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to correct the violation or minimize the effects of the violation. The violation continued for
many months. Respondent had ample opportunity o correct the problem, although it may have
- been more difficult for him to do after he had his stroke.

DEQ clected in its Notice of Assessment of Civil Penalty to impose separate penalties for
each month of violation.”? ORS 468.140 provides for a civil penalty for each day of violation
(here about $7,000 a day).® DEQ correctly points out that imposing a separate penalty for each
day of violation for about 18 months would result in a civil penalty in the millions of dollars.
Such a penalty would be unrealistic for the violation, the value of the real property in question,
and would be unenforceable as a practical matter. DEQ contends such a penalty would be
inconsistent with DEQ’s enforcement policy goals in OAR 340-012-0026.%' DEQ acknowledges
that it has no statutory or administrative rule authority to impose a separate penalty for each
month, but argues it can do so because “nothing in statute or rule prohibits it either.” (DEQ
closing argument at 13.) If DEQ can without any statutory or rule authority select each month
for a separate penalty in this case, nothing would prevent DEQ from selecting in another case to
impose a penalty on a weekly, biweekly, bimonthly, quarterly or annual basis. The regulated
community would have no way of knowing on what basis in a particular case DEQ would choose
to impose a penalty. DEQ could impose civil penalties on an ad hoc basis. Without statutory or
administrative rule authority to impose separate penalties for each month, DEQ cannot impose
such penalties.

(iy 2 if Respondent was cooperative and took reasonable efforts to cotrect a violation, took reasonable
affirmative efforts to minimize the effects of the violation, or took extraordinary efforts to ensure the
violation would not be repeated;

(ii) O if there is insufficient information to make a finding, or if the violation or the effects of the violation
could not be corrected;

(iif) 2 if Respondent was uncooperative and did not take reasonable efforts to correct the violation or
minimize the effects of the violation.

% The Notice of Assessment of Civil Penalty assesses a penalty for each month from September 15, 1999, DEQ’s
closing argument contends a penalty should be imposed for each month from December 1999,

30 ORS 468.140 provides, in part:

(1) In addition to any other penalty provided by law, any person who viclates any of the following shall
incur a civil penalty for each day of violation in the amount prescribed by the schedule adopted under ORS
468.130.

k ok ok ok

(c) Any rule or standard or order of the Environmental Quality Commission adopted or issued pursuant to
ORS 448.305, 454.010 to 454.040, 454.205 to 454.255, 454.305 to 454.535, 454.605 to 454.755, ORS
chapter 467 and ORS chapters 468, 468A and 468B.

® ok ook ok

(2) Each day of violation under subsection (1) of this section constitutes a separate offense.
¥k ok ok ok

*' OAR 340-012-0026 provides:
(a) Obtain and maintain compliance with the Department’s statutes, rules, permits and orders;
(b) Protect the public health and the environment;
(c) Deter future violators and violations; and
(d) Ensure an appropriate and consistent statewide enforcement program,
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DEQ chose in its Notice of Assessment of Civil Penalty not to impose a penalty for each

~ day, as it had statutory authority to do under ORS 468.140. Respondent was not put on notice
that such an enormous penalty for each day of violation would be sought against him. OAR 340-
012-0045(1)(c)(C) allows DEQ in the penalty calculation for the “O” factor to consider whether
the violation was repeated or continuous, with a value of O for a violation that existed for one day
(OAR 340-012-0045(1)(c)C)(1)), or a value of 2 for a violation that existed for more than one
day (OAR 34-012-0045(1)(c)(C)(ii)). Because the administrative rules provide for an enhance
penalty for a continuous violation, it is more appropriate to address the continuous nature of the
violation in the penalty calculation, rather than impose a separate penalty for each day of
violation.

“EB” is the approximate dollar sum of the economic benefit that the respondent gained
through noncompliance according to OAR 340-012-0045(1)(c)(F) and receives a value of
$191,700, based on the testimony DEQ presented at the hearing. Respondent argues that he
spent money to pump tanks and perform other maintenance on the existing sewage disposal
system at the resort. Those expenditures were not made in compliance with the terms and
conditions of the MAO to install the total system for the resort consistent with a WPCF permit.
Only costs expended in connection with the system to satisfy the WPCF permit could have
reduced the EB calculation. The full EB value should be sued in the penalty calculation,

The civil penalty is calculated as follows:

Penalty =BP +[(0.1 x BP)x (P+H+O+R+ C)]+EB
= $3,000 + [(0.1 x $3,000) x (3 + 0+ 2 + 6 + 2)] + $191,700
= $3,000 + ($300 x 13) + $191,700
= $3,000 + $3,900 + $191,700
= $198,600

PROPOSED ORDER
I propose that the Commission enter an order as follows:

(1) Find that respondent violated ORS 468.140(1){c) by violating Paragraph 15.B(1) of
the Mutual Agreement and Order he signed in May 1999 by failing to submit the
information required to complete his WPCF permit, and impose a civil penalty in the
amount of $198,600 for this violation; and
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(2) Find that respondent violated ORS 468.140(1)(c) by violating Paragraph 15.A(4) of
the same Mutual Agreement and Order by failing to submit holding tank pump receipts
for the previous month, but impose no civil penalty for this violation because DEQ
requested none.

- -
Dated this_< __ day of April, 2002. /%D /{ P

“Ken L. Betterton
Administrative Law Judge
Hearing Officer Panel

Appeal Procedures

If you are not satisfied with this decision, you have the right to have the decision reviewed by
the Oregon Environmental Quality Commission. To have the decision reviewed, vou must file a
"Petition for Review" within 30 days of the date this order is served on you as provided in Oregon
Administrative Rule (OAR) 340-011-0132(1) and (2). The Petition for Review must be filed with:

Stephanie Hallock, Director
Department of Environmental Quality
811 SW Sixth Avenue

Portland, OR 97204.

Within 30 days of filing the Petition for Review, you must also file exceptions and a brief as
in provided in OAR 340-011-0132(3). If the petition, exceptions and brief are filed in a timely
manner, the Commission will set the matter for oral argument and notify you of the time and place of
the Commission's meeting. The requirements for filing a petition, exceptions and briefs are set out in
OAR 340-011-0132.

Unless you timely and appropriately file a Petition for Review as set forth above, this
Proposed Order becomes the Final Order of the Environmental Quality Commission 30 days from -
the date of service on you of this Proposed Order. If you wish to appeal the Final Order, you have 60
days from the date the Proposed Order becomes the Final Order to file a petition for review with the
Oregon Court of Appeals. See ORS 183.400 et. seq.

STATE OF OREGON - HEARING OFFICER PANEL - EMPLOYMENT DEPARTMENT
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CERTIFICATE OF SERVICE

RE: Inthe matter of CALEB SIAW, MD
Reference No, G60602

I HEREBY CERTIFY that I have made service of copies of the foregoing Notice of
Hearing upon the following parties by causing them to be mailed in the United States
Post Office at Salem, Oregon, on 04/05/02 by United States Mail and Certified Mail, a
true, exact and full copy thereof, enclosed in an envelope with postage thereon prepaid,
addressed to:

VIA CERTIFIED MAIL & FIRST CLASS MAIL:

CALEB SIAW, MD
19075 SE FOSTER RD
BORING OR 97009 9653

MICHAEL J. KAVANAUGH
4930 SE WOODSTOCK BLVD
PORTLAND OR 97206 6163

DEPT OF ENVIRONMENTAL QUALITY
811 SW 6TH AVE
PORTLAND OR 97204 1334

JEFF BACHMAN

DEQ

811 SW 6TH AVE
PORLAND OR 97204 1334
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I%’mse IS¢ Lewis

Contested Case Coordmator
Hearing Officer Panel

(503) 947-1313 (voice)
(503) 947-1795 (fax)
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION... - M Go g I
“liy v / *@j
OF THE STATE OF OREGON oy, Wy

IN THE MATTER OF:

)

) HEARING MEMORANDUM
CALEB SIAW, M.D. ) .

)

)

No. WQ/D-NWR-99-186

" Respondent. CLATSOP COUNTY

This Hearing Memorandum is offered in support of Notice of Assessment of Civil Penalty

(Notice) No. WQ/D-NWR-99-186, issued July 31, 2001, to Caleb Siaw, M.D., by the Department

" of Environmental Quality (the Department).

INTRODUCTION
Dr. Siaw acquired the Forest Lake Resort mobile home park (the park) in 1997. 7During
1997, after Dr. Siaw acquired the park, and in early 1998, the Department documented that one or
more of the on-site sewage disposal systems at the park were failing and required repair or
alteration. See Exhibits 101 through 104. As aresult of the failures, Dr. Siaw was required, |
pursuant to Oregon Administrative Rule (OAR) 340-071-0130(16)(a) and 15(a), to obtain a Water
Control Pollution Facility (WPCF) permit that would cover all of the on-site sewage disposal

systems at the park.! On March 31, 1998, Dr. Siaw filed an application for a WPCF permit for the

' DAR 240-071-0160(16) (a) states that “owners of existing systems
meeting the gystem degcriptions in (15} (a), (b), and {(d} through
(g)are not required to apply for a WPCF permit until such time as
a system repair or alteration is necegsary.” (Empahsig added).
“Alteration” and “Repair” are defined in OAR 340-071-0100(6) and
(115), respectively, and clearly encompags the work necessary to
stop the surfacing of sewage at the park. Dr. Siaw was reguired
to put all the systems at the park under one permit pursuant to
OAR 340-071-130(15) (a}, which states that an operating permit
(WPCF) is required for “any system or combination of systems
located on the same property or gerving the gsame facility with a
total sewage flow design capacity greater than 2,500 gallons per
day.” DEQ Environmental Specialist Anne Cox tegtified that the
average sewage flow for a single family residence is 250 gallons
per day and that the park has spaces for 44 mobile homes and a
laundry facility.
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with the MAO.

park. The Department determined that the application was incomplete and repeatedly requested
that Dr. Siaw submit the information necessary to compléte the application. See Exhibits 100, 107,
and 111.

Omn January 22, 2000, Dr. Siaw pléd guilty in Clatsop County Circuit Court to a criminal
charge of water pollution in the second degree stemmmng from a violation occurring aé aresult of
the failing sewage disposal systems at the park. The Court sentenced Dr. Siaw to probation and a
fine. See Exhibit 110. Paragraph 3 of the Court’s Order of Conviction and Sentence stated that as

a condition of his probation, Dr. Siaw was required “fo make a good faith effort to comply with all

" DEQ requirements necessary to bring the property known generally as Forest Lake Resort into

compliance with DEQ rules and regulations regarding waste material.”

Inn order to specifically identify for Dr. Siaw the tasks necessary to bring the park into
compliance, and establish an enforceable schedule for completing those tasks, the Departmeﬁt
negotiated and entered into Mutual Agreement and Order No. WQ/D-NWR-99-186 (the MAO)
with Dr, Siaw on May 20, 1999, See Exhibit 114. The MAO 1s a Final Order of the Environmental
Quality Commission. Paragraph 15(B)(1) of the MAO required Dr. Siaw to “complete a WPCF
permit application within 30 days of being notified by DEQ if DEQ determines a WPCF permit is
needed Based on the soil evaluation.” On November 12, 1999, the Department sent Dr. Siaw a
letter indicating that, based on a prdposal submitted by Dr. Siaw’s consultant, Robert Sweeney, a
WPCF permit was feasible for the park. The letter further instructed Dr. Siaw to submit additional
information in order to cdinplete his WPCF application. See Exhibit 117. Specifically, thé letter
requested the groundwater information described in, and required by, Paragraph 15(B)(1)(a)() of
the MAO. Desiaite further requests from the Department (See Exhibits 118 and 119), Dr. Siaw
never submitted the groundwater data necessary to complete his permit application and to comply

On July 31, 2001, the Department assessed Dr. Staw a $373,580 civil peﬁalty for failing to
comply with the Mutual Agreement and Order.

i
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DISCUSSION

Dr. Siaw does not contest the fact that he did not submit the information required to

‘complete his WPCF permit apphication in accordance with Paragraph 15(B)(1) of the MAO. In his

answer to the Notice, Dr. Siaw instead raised two defenses. First, he argued that he sold the park to
the A& D Trﬁst on April 8, 1999, and therefore was never required to comply with the MAO. See
Exhibit C, Answer and Request for Hearing, Paragraphs 6 and 7. Second, Dr. Siaw alleges that he
was not required to comply with the terms of the MAO because he has brought the park into

compliance by measures other than those set forth in the MAQ. Bihibit C, Paragraphs 2, 4, and 5.

" Ownership of the Park

Dr. Siaw asserts that the MAO is a nullity. He argues that the Department was without
authority to require Dr. Siaw to perform the obligations in the MAO because Dr. Siaw neither
owned nor controlled the property when the MAQO was signed.” He further argues that a mistake
of law was made because neither Dr. Siaw nor the Department properly considered what they
were signing in their haste to resolve the matter.

As an initial matter, the Department gives full consideration to all orders it enters. Dr.
Siaw's admitted failure to do the same does not create a mistake of iaw. From the Department's
perspective, no mistake was made. Furthermore, Dr. Siaw clearly read the MAO closely enough
to make several small handwritten notations and changes to the MAO (MAQO Paragraphs 4, 5, 14,
and 16). Dr. Siaw also acknowledged that he had “actual notice of the contents and requirements
of this MAO and that faiiure to fulfill any of the requirements of the MAG” would subject him to
civil penalty. (MAQ Paragraph 18). _

Moreo;er, Dr. Siaw has ah"eédy waived his right to challenge the MAO. He expressly

acknowledged the authority of the Environmental Qualitfy Commission to issue an abatement

? guffice it to say that the parties do not agree regarding when

Dr. Siaw delivered actual or meaningful notice of the April 1599
real estate contract to the Department. That issue need not be
regolved here.
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order that addressed future violations when he executed the MAO. (MAO Paragraph 13).
Having done so, he should not be allowed to challenge that authority now.

Nonetheless, Dr. Siaw did and still does own the property. The real estate contract upon
which Dr. Siaw relies was unperformed, or executory, when the MAQO was signed. It is still
unperformed. Dr. Siaw will retain legal title to the property until the purchase price 1s paid in
full. See e.g., Bedortha v. Sunridge Land Co., Inc., 312 Or 307, 311 (1991); Ochs v. Albin, 137
Or App 213, 220 (1995).

As the holder of legal title, Dr. Siaw has at all relevant times been the "owner" of the

~ property for purposes of the on-site sewage disposal rules in OAR 340, Division 71. Pursuant to

OAR 340-071-0100(92), the "owner" includes "any person who, alone or jointly, or severally

with others:

"(a) Has legal title to any single lot, dwelling unit, or commercial facility; or
(b) Has care, charge, or control of any real property * * *; or
{c) Is the contract purchaser of the real property.
NOTE: Each such person as described in subsections (b) and (c¢) of this section, thus
representing the legal title holder, is bound to comply with these rules as if he were the
legal title holder." (Emphasis added.)

Although a contract purchaser or commercial tenant is bound to comply with the on-site
sewage disposal rules to the same extent as the holder of legal tiﬂe, the holder of legal title is not
rehieved of his obligations under Division 71 merely by entering into the operative contract or
iease. In fact, this joint and several Hability framework seeks to avoid precisely the problem
identified here. An owner is not entitled to hide behind a wholly unperformed contract to avoid

his obligations. Here, tﬂe record reflects that as few as four or five monthly payments have been

made in the three years since it was purportedly executed.” The purchaser is clearly in default

3 Frankly, it is not even clear that there was a final contract

in place before the MAO was signed. There may not be a final
contract in place now. The record doe€s not appear to include a
contract signed by both parties and the terms of the contracts
delivered to the Department in December 1999 and January 2002
appear to differ. Further, the terms of the "contract" more
accurately reflect a leasge, not a =ale. (The purchager's menthly
payments do not even cover the interest due.) In addition, Dr.
Siaw's continued efforts to sell the property after the contract
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(and has been for well over two years). Dr. Siaw cannot evade his obligations under the MAO or
the on-site sewage disposal rules simply by avoiding his contractual remedies against his
purchaser (e.g. forfeiture, foreclosure) and retaking the property.

In addition, Dr. Siaw and his contract purchaser (or lessee) have already established that,
as between the two of them, Dr, Siaw will be responsible for bringing the park in to compliance
with the on-site sewage disposal rules. Dr. Siaw committed to make the required improvements
to the system in the very same confract he now claims prevents lim from performing the MAO.

Stipulation B to the real estate contract expressly provides that "Seller agrees to pay for and

" obtain EEQ approval on all septic systems within the described property.” See Exhibit 1.

Pl

I

Having represented to his purchaser that he would in fact do the required work, he cannot
reasonably argue that "he was not in control of nor had a right to improve" the sewer system on
the property.” (Respondent's memo at 3.)

Furthermore, Respondent introduced no evidence at hearing that he was excluded from
the property or otherwise prevented from taking the action necessary to comply with the MAO.
On the contrary, Dr. Siaw’s consultant, Robert Sweeney, continued to work on developing plans
for a new on-site sewage disposal at the park until at least November 1999, some seven months
after the land sale contract was allegedly executed. At hearing, Dr. Siaw testified that he
continued to pay the consultant because that was the arrangement he had with the trustee.

Finally, regardless of whether Dr. Siaw owned the property at the time the MAO was

executed, there is no quéstion that Dr. Siaw owned the property when the violations occurred.

wag purportedly signed further undermine his argument that he was
not the "owner" of the subject property. )

* In additicn, the MAO itgelf included a force majeure provision
by which the time for performance would be extended if Dr. Siaw
demonstrated that an event beyond his reascnable control caused
or might cause a delay or deviation in the work. (MAO Paragraph
16.) There ig no indication that the necessary work wag impeded
by the purchaser or any other event outside of Dr. Siaw's
control. :
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Even if one could evade his or her responsibilities under Division 71 by the simple expedient of
signing a lease or contract (a proposition the Department rejects), the MAO resolved the
violaﬁons oécurring after September 1998 (i.e. after those cited in the December 15, 1998 Notice
of Noncompliance), including the ongoing violations that would continue to occur until the tasks
in the MAQO were accomplished. Dr. Siaw does not dispute that he owned the property until at
least April 1999.

In sum, the Department had the authority to enter into the MAQO. By voluntarily entering

into an agreement to abate ongoing violations attributable to his historic failure to repair and

~ maintain the system, Dr. Siaw waived both his opportunity to challenge the Department's

authority to enter the MAO and his opportunity to contest the violations resolved by the MAO.
By voluntarily entering into the agreement, he also undertook personal, contractual obligations
that hé has failed to perform. As a result, the Department is entitled to enforce the order and to
seek payment of civil penalties, (MAO Paragraphs 17 and 18.)

Compliance with On-Site Sewage Disposal Rules

In his Answer to the Notice, Dr. Siaw alleges that the MAQ does not “contain all of the
solutions and or alternatives to solving the existing [sewage disposal] problem” at the park. See
Exlubit C, Paragraph 2. In furtherance of this claim, Siaw alleges he has “ceased the use of the
offending area for sewage disposal, removed the homes hooked up to the offending area, and
now maintains a manufactured home park which does not violate sewage discharge laws, rules
and fegﬁlations.” Exhibi.a;r C, Paragraph 5.

Whether there may have been another means of bringing the park into compliance with
the on-site seﬁragc disposal rules is irrelevant. The fact is that the Environmental Quality
Commission ordered Dr. Siaw to undertake the compliance measures set forth in the MAO and
Dr. Siaw expressly waived his right to contest that Order. Dr. Siaw is not at liberty to treat the
requirements of the Commission Order as if they were mere suggestions, nor is he enfitled to

unilaterally change the terms of the Order.
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Even assuming for the sake of argument that Dr. Siaw Was free to implement other
measures in lieu of those mandated by the MAQO, those actions he did take have not brought the
park into compliance. Specifically, Dr. Siaw mstalled two holding tanks as interim replacements
for two disposal systems, cach of which served four trailer spaces, that had completely failed.
The leases for the tenants of the spaces were later terminated and the spaces are allegedly now
vacant. Abating the problem at these eight spaces, however, does not obviate Dr. Siaw’s
obligation to obtain a WPCF permit for the entire park. Pursuant to OAR 340-071-0130(16)(a)

and (15)(a), once any one system at the park required repair or alteration, the entire park had to

" bebrought under a single WPCF permit.

Under OAR 340-071-0130(1), the Department has the discretion to require Dr. Siaw to
replace all of the systems at the park with a new on-site sewage disposal system before 1ssuing
the required WPCF operating permit.” Because (1) the systems at the park are at the end of, or
past, the average useful life of an on-site sewage disposal system; (2) there are chronic problems
with multiple systems at the park, not just those replaced by the holding tanks; and (3) Dr. Siaw’s
history of noncompliance with on-site sewage disposal regulations, the Department determined
that repair of the existing systems was insufficient to protect water quality and public health and
that complete replacement was required.

. In conclusion, Dr. Siaw is not in compliance with the on-site sewage disposal rules for
the park because he has not obtained the required WPCF permit.
o  CIVIL PENALTY CALCULATION

The Notice assessed a civil penalty of $373,580. In preparation for the contested case

hearing, and at_the hearing itself, the Department became aware of several errors in how it

calculated the penalty. What follows is an explanation of how the civil penalty was calculated

and what revisions to the original penalty the Department suggests the Hearing Officer adopt in

® OAR 340-071-0130(1) states that “If, in the judgment of the
[Department], proposed operation of a system would cause
polluticon of public waters or create a public health hazard,
gystem installaticn or use shall not be authorized.”
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his Proposed Order. Attached to this Memorandum is an Amended Exhibit 1 setting forth a
revised civil penalty calculation.
Base Penalty

OAR 340-012-0045 establishes the procedure for determining a civil penalty. The first
step in the process is to arrive at a base penalty by determining the class of the violation, the

magnitude of the violation, and the appropriate civil penalty mairix to apply. Violating a term of

a Commission Order addressing on-site sewage disposal is a Class I violation. QAR 340-012-

0060(1)(a). OAR 340-012-0045(1)Xa)(B) states the magnitude of the violation is determined by

- consulting the selected magnitudes in OAR 340-012-0090. If there is no selected magnitude for

the specific violation, the magnitude is moderate, unless the Department can make specific
findings. If the Department determines that that the violation had a significant adverse impact on
the environment or poéed a significant risk to public health, the magnitude is major. If, however,
the Department finds the violation had no potential for or actual adverse impact on the
environment, nor posed any risk to public health, or other environmental receptors, the
magnitude is mmor.

In this case, there is as yet no evidence of significant adverse environmental impact or
significant risk to public health based on Dr. Siaw’s failure to complete his WPCF application
and build a new sewage disposal at the park. On the other hand, the Department could not find,
for the same reasons that it is requiring Dr. Siaw to construct a new system®, that his failure to
obtain a WPCF peﬁnit a1;d build a new system posed no risk of harm to the environment or
public health. Therefore the Department found the magnitude of the violation to be moderate.
Under OAR 340—012—0042(1)(13)(]3), a Class I, moderate magnitude violation by a person having

or needing a WPCF permit is assigned a base penalty of $3,000.

® Namely the age of the old systems, the past history of system

failures, and Dr. Siaw’s poor compliance record.
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Aggravating and Mitigating Factors

To the base penalty are applied five potentially aggravating or mitigating factors, Dr.
Siaw’s prior enforcement history, his history in correcting prior violations, whether or not the
violation was repeated. or continuous, the cause of the violation, an-d Dr. Siaw’s cooperativeness
and efforts to correct the violation, minimize the effects of the violetion, or his extraordinary
efforts to prevent a recurrence of the violation.

The “P” or prior significant action factor is based on Dr. Siaw’s past violations that have

been determined by payment of a civil penalty, by final order of the Commission or the

- Department, or by the judgment of a court. OAR 340-012-0030(14). Dr. Siaw has two prior

significant actions, the attached Commission Order in Case No. WQ/D-NWR-99-212, 1ssued
Aungust 25,- 1999, by Lawrence S. Smith, Hearing Officer, and his criminal convicti.on. The
Order establishes one Class I and two Class Il violations’ for a total of two Class I equivalent
violations. OAR 340-012-0030(1). Dr. Siaw was aiso convicted of Water Pollution in the
Second Degree, ORS 468.943, which would be a Class | equivalent violation. See Exhibit 110.
QAR 340-012-0045(1)(c)(A)(v) assigns a value of 4 for the P factor if the prior significant
actions consist of three Class I equivalent violations. The Depamﬁent, however, neglected to cite
Dr. Siaw’s conviction as a prior significant action, citing only the Commission Order. Therefore
the appropriate value for the P factor should be 3 pursuant to OAR 340-012-0045(1)}(c)(AX1v),
because the only prior action cited in the Notice consisted of two Class I equivalent violations.

The “I¥” or history factor is Dr. Siaw’s “history in correcting prior significant actions or

taking reasonable efforts to minimize the effects of the violation. OAR 340-012-0045(1)(c)(B).

7 ORR 340-071-0130(3), discharging sewage directly or indirectly
on the ground, a Class T violation pursuant toc CAR 340-012-
0060(1) (d). OAR 340-071-0215{1), failure to immediately repair a
failing on-site sewage disposal system, a Class II violation
pursuant to OAR 340-012-0060{2) (h). ORS 468B.080(1), failing to
obtain DEQ approval for a sewage disposal system repair, a Class
I1 violation pursuant to OAR 340-012-0060(2) (g) . .
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The Department assigned a value of 0 fo the H factor because of Dr. Siaw’s failure to correct the
problems of failing sewage systems at the park.

The “O” or occurrence factor is whether the violation is repeated or continuous. OAR
340-012-0045(1)(c)C). The Department assigned a value of O for the O factor because it
assessed separate penalties for multiple occurrences of the violation.

The “R” or causation factor is whether the violation resulted from an unavoidable
accident, or Dr. Siaw’s negligent, intentional, or flagrant conduct. OAR 340-012-0045(1)(c)(D).
The Departmentrassigned a value of 10 for ;[he R factor because the violation was the result of
Dr. Siaw’s flagrant conduct. OAR 340-012-0030(7) defines “flagrant” as “any documented
violation where the Respondent had actual knowlédge of the law and had consciously set out to
commit the violation.”

~ Dr. Siaw’s knowledge of the law is evidenced by his signing of the MAO, which included

s express acknowledgement that he had actual knowledge of the contents of the MAO and that

failure to comply with its requirements would subject him to civil penalty. See MAO Paragraph
18. The Depai’tment sent letters to Dr. Siaw on June 7 and November 12, 1999, reminding of his
obligations under the MAO. See Exhibits 115 and 117. On March 10, 2000, and Aprl 10, 2001,
the Department notified Dr. Siaw that he was in violation of the MAO and requested that he take
action.to comply. Dr. Siaw failed to take any action. From these facts, the Department submits
that it is more likely than not Dr. Siaw had actual knowledge of the law and that he consciously
chose 1o i gnore his -Iegalr;)bligations, thereby consciously setting out to commit the violation.
The “C” or cooperativeness factor is based on Dr. Siaw’s cooperativeness and efforts to
correct the Vioiation. OAR 340-012-0045(1)(cXE). The Department assigned a value of 2 for
the C factor, pursuant to OAR 340-012-0045(1)(c)(E)(iii) as Dr. Siaw was uncooperative and he
did not take reasonable efforts to correct the violation or minimize the effects of the violation.

The uncontroverted evidence at hearing is that Dr. Siaw was given multiple opportunities to

cooperate with the Department and correct the violation, but failed to do so.
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The sum of the values for the five aggraﬁating and mitigating factors is 15. In performing
the calculation for the penalty assessed in the Notice, the Department made a math error and
arrived at a sum of 14 for all factors. The Department will be bound by the sum used in its
original calculation and use a total of 14.

Economic Benefit

The final step in the civil penalty is to calculate the economic benefit, if any, of the
violation. OAR 340-012-0045(1)(c)(¥) states that economic benefit is the “approximated” dollar

sum of the economic benefit the Respondent gained through noncompliance. OAR 340-012-

- 0045(1)(c)(F)(iii) allows the Department to determine a Respondent’s economic benefit by using

the U.S. Environmental Protection Agency’s BEN computer model, and the Department elected
to do so n Dr. Siaw’s case. |

BEN calculates economic benefit as either the avoided or delayed cost of compliance. In
this case, Dr. Siaw failed to comply with the requirements set forth in Paragraph 15(B)(1), which |
required him to submit the information necessary to complete his application, submit plans and
specifications for a sewage disposal system to serve the park, and construct the new system. If
Dr. Siaw had complied with the first requirement he would then have been required to submit the
plans and build a new system. By failing to complete his application, Dr. Siaw avoided the cost
of constructing a new on-site disposal system for the park.

At hearing, the Department introduced evidence that Dr. Siaw’s consultant, Robert
vaeeﬁej@ in a letter date;;l April 27, 2000, provided Dr. Siaw with two options for a new system.
See Exhibit -1'21. The costs of the two options were estimated at $206,700 and $248,200.
Advanced Tféétment Systems (ATS), Inc., developed detailed construction plans and
specifications for the second system mentioned in Sweeney’s letter and estimated the
bonstmction cost at $247,000. See Exhibit 120. In deterinining the economic benefit, the
Department used the $247,000 avoided cost of constructing the ATS system. The Department

selected the ATS estimate because it was based on fully developed plans and specifications, and
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because it was somewhat conservative in that it did not take into account the additional avoided
costs of permitting and operation and maintenance of the new system.

Initial application of the BEN model to the estimated avoided cost of $247,000 resulted in
an economic benefif value of $215,180. In preparing for hearing, the Department recalculated
the economic benefit and revised its aésumption of the useful life of a new on-site disposal
system from 15 years to 20 years. This revision reduced the economic benefit from $215,180 to
$191,700.

Tt 1s 1mportant to note that the rules do not require the Department to determine economic

" benefit with a high degree of accuracy. Given the many variables in arriving at an avoided or

delayed cost, the Commission has declared that economic benefit need only be the .
“approximated dollar sum of the economic benefit gained through noncompliance.” OAR 340-
12-0045(1){c)(F). Based on the evidence entered into the record, the Department has established
a credible and defensible economic benefit of $191,700.

At hearing and 1n his memorandum, Dr. Siaw argued that the Department overestimated
economic benefit by failing to take into account amounts he expended to pump the holding tanks
and perform other maintenance of the sewage disposal systems at the park. These expenses are

trrelevant as they are not costs Dr. Siaw would have incurred in complying with the requirements

of Paragraph 15(B)(1). Nor were they included as costs avoided in determining his economic

benefit. The only avoided cost included in his economic benefit was the cost of constructing the
ATS sjrstem. The only \jvay to reduce the economic benefit is to show that Dr. Siaw paid some
of or all of t}iat specific cost. It is undisputed, however, that Dr. Siaw has failed to take any |
action whatsoever to physically construct the system designed by Mr. Sweeney and ATS and that
expense 1s the only relevant cost in determining economic benefit.

Separate Penalties for Multiple Occurrences

Exhibit 1 of the Notice states that “Respondent has been in daily violation of the MAO
since September 15, 1999. The Department elects to assess [a] civil penalty for each month in

which a daily violation occurred.” At hearing, the Hearing Officer questioned whether the
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Department had the anthority fo assess a penalty for each month in which a daily violation
occurred. ORS 468.140(2) states that each day of violation constitutes a separate offense,
delegating to the Department the authority to treat each day of violation as a separate violation
for which a separate penalty can be assessed. While there is nothing in statute or rule that
specifically auth.orizes the Department to assess penalties on a monthly basis, there is nothing
expressly prohibiting it either. There is nothing in statute or rule that states that the Department
can elect to assess just a single daily penalty for multiple occurrences of the same violation, yet it
often does so.

The Department has been vested with enforcement discretion to craft penalties that
further the enforcement goals set forth by the Commission in OAR 340-012-0026(1). This rule
states that that goal of enforcement is to fa) obtain and maintain compliance with the
Department’s statutes, rules, permits and orders; (b) protect the pubhc health and the
environment; (c) deter future violators and vioiations; and (d) ensure an appropriate and
consistent statewide enforcement program.” If the Department were required to assess a civil
penalty for each occurrence of a violation this would result in civil penalties far in excess of what
1s necessary to achieve the Commission enforcement goals.

In Dr. Siaw’s, case the Department elected to assess multi-day penalties because of his
past history of noncompliance and his failure to take any meaningful steps towards compliance.
At the same time, the Department did not assess a penalty for each occurrence of the violation
bebaﬁée; in its judginent,:the multi-million dollar penalty that would have resulted was not
necessary to further the Commission’s enforcement goals. Unless it can be proven that the
Department abused its discretion in arriving at the civil penalty in this case, its decision to assess
separate penalties for each month in which a violation occurred must be upheld.

H
1
/1
i
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Finally, in determining the number of months in which a daily violation occurred, the
Department began with October 1999 in the civil penalty calculation attached to the Notice. The
correct month is December 1999.° |

CONCLUSION

For the reasons cited herein, the Hearing Officer should issue a Proposed Order assessiﬁg

Dr. Siaw a $335,700 as calculated in the attached Amended Exhibit 1.

. ,f-‘“
DATED this /= day of March 2002,

Respectfully submitted,

HARDY MYERS

Attorney General

iﬁf):'/f"':‘/[,-f_i /%f/v/‘ - ) r,x“’jj}z

Thame Perry, #9045~ U
Assistant Attorney General
Of Attorneys for Department of Environmental

Quality

\ o SN
f//’a’/%)? -
" Jeff Bachmar
Environmental Law Specialist
—Office of Compliance and Enforcement

Department of Environmental Quality

® Based on proposal submitted to the Department on July 22, 1999,

by Robert Sweeney, the Department issued a letter to Dr. Siaw on
August 16, 1999, indicating that WPCF permitted facility at the
park was feasible. Paragraph 15(B) (1) required Dr. Siaw to
submit the information needed to complete his application within
30 days of receiving such notice. For that reason, the
Department began with October 1599. However, the July 22, 1999
proposal later became unfeasible due to failure to acquire the
right to use a neighboring property for a drainfield. Mr.
Sweeney then submitted another proposal. On November 12, 1999,
the Department notified Dr. Siaw that the new proposal could be
permitted and requested that he complete his application within
30 days.
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AMENDED EXHIBIT 1

FINDINGS AND DETERMINATION OF RESPONDENT'S CIVIL PENALTY
PURSUANT TO OREGON ADMINISTRATIVE RULE (OAR) 340-012-0045

VIOLATION: Violation of an Environmental Quality Commission Order in violation of

Oregon Revised Statute 468140(1)(c).

CLASSIFICATION: This s a Class 1 violation pursuant to OAR 340-012-0060(1)(a).

MAGNITUDE: The magnitude of the violation is moderate pursuant to OAR 340-012-

0045(1)(a)(B) as there is no selected magnitude in QAR 340-012-0090 for
thas violation

CIVIL PENALTY FORMULA: The formula for determining the amount of penalty of each violation

IIBPII

11P!!

'IIH"

1IOH

"R!l

-II'CII

IIEBII'

is:
BP+[(0.1xBP)x (P+H+O+R+(C)]+EB

is the base penalty, which is $3,000 for a Class I, moderate magnitude violation in the matrix listed in
OAR 340-012-0042(1).

is Respondent's prior significant action(s) and receives a value of 3, pursuant to OAR 340-012-
0045(1)(c)(A)v) because Respondent’s prior significant action, Case No. WQ/D-NWR-98-212,
consists of two Class I equivalent violations.

is the past history of Respondent in taking all feasible steps or procedures necessary to correct any
prior stgnificant action(s) and receives a value of 0 as Respondent did not take all feasible steps to
correct a majority of all prior significant actions.

is whether or not the violation was a single occurrence or was repeated or continuous during the
period of the violation and receives a value of 0 as Respondent is being assessed separate penalties

for separate occurrences of the violation.

is the cause of the violation and receives a value of 10 as the violation was caused by flagrant

" conduct. Respondent negotiated the terms and voluntarily entered into the Mutual Agreement and

Order (MAO) which is the subject of this penalty. The Department engaged in both written and
verbal communication with Respondent regarding his noncompliance with the terms of the MAOQ.
Respondent had actual knowledge of the law and consciously set out to commit the violation.

1s Respondent's cooperativeness in correcting the violation and receives a value of 2 as Respondent
was not cooperative and did not make reasonable efforts to correct the violation or minimize the
effects of the violation.

is the approximate dollar sum of the economic benefit that the Respondent gained through
noncompliance, and receives a value of $191,700. The economic benefit portion of the civil penalty
formula is simply the monetary benefit the Respondent gained by not complying with the law.
Economiic benefit is not designed to punish the Respondent, but to (1) "level the playing field" by
taking away any economic advantage the violator gained over its competitors through
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Default Hearing Order
Page 1
Caleb Siaw, Respondent

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION
OF THE STATE OF OREGON

~IN THE MATTER OF: ) DEFAULT HEARING
) ORDER REGARDING
Caleb Siaw, ) ASSESSMENT OF
) CIVIL PENALTY
Respondent ) NO. W(Q/D-NWR-98-212
‘ ) CLATSOP COUNTY
BACKGROUND

A Notice of Violation, Department Order and Assessment of Civil Penalty was issued
December 15, 1998, under Oregon Revised Statutes (ORS) Chapter 183 and 468 and Oregon
Administrative Rules (OAR) Chapter- 340, Divisions 11 and 12. On January 5, 1999, respondent
Caleb Siaw appealed the Notice.

A hearing was held in Portland, Oregon, on July 8, 1999, before Hearings Officer Lawrence S.
Smith. Respondent Caleb Siaw did not appear. Charles Herdener, environmental law specialist,
represented DEQ, with one witness.

ISSUES

1. Did respondent Caleb Siaw violate OAR 340-071-130(3) by discharging untreated or
partially-treated sewage directly or indirectly onto the ground surface and causing a public health
hazard?

2. Did respondent Caleb Siaw violate OAR 340-071-0215(1) by failing to immediately
repair the failing on-site system at the Forest Lake Resort owned by respondent?

3. Did respondent Caleb Siaw violate ORS 468B.080(1) by failing to obtain DEQ’s approval
for a septic system, sewerage system, septic tank system, or other disposal system or parts thereof for
Forest Lake Resort?

4. Should respondent Caleb Siaw be ordered to take the steps outlined in the Department
Order contained in the Notice of Violation, Department. Order and Assessment of Civil Penalty
issued Decernber 15, 19987

5. If respondent Caleb Siaw violated the above law, were the resultant civil penalties
appropriate under OAR chapter 340, division 12, and OAR 340-12-0607
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FINDINGS OF FACT

1. Respondent Caleb Siaw (Siaw) owns and operates Forest Lake Resort, a mobile home
park (park), located at TSN, R10W, Section 4A, Tax Lot 1100, Clatsop County, Seaside, Oregon.

- 2. In November 1997, sewage and water from two septic systems in the park overflowed and
ponded on the ground (Exhibits 8 and 9). On November 14, 1997, an environmental specialist for
DEQ told Siaw to fix the sewage treatments and to obtain a repair permit from DEQ before doing so.
A follow-up inspection on November 20, 1997, revealed ponding still in the two areas.

3. On December 11, 1997, a Notice of Noncompliance was mailed to Siaw, advising him
that DEQ would take enforcement action if it did not receive a plan and application from Siaw to
. ¢orrect the ponding (Exhibit 10). The Notice also advised Siaw that he needed to take measures to
safeguard public health, such as disinfecting the areas with bleach or lime and fencing them off.

4. On December 17, 1997, DEQ’s environmental specialist saw Siaw working on the septic
systems without getting a permit from DEQ. The specialist told Siaw to stop working until he got a
permit. The inspector saw the same ponding in the two spots.

5. On January 7, 1998, Siaw pumped out some of the ponding without getting a permit from
DEQ. Pets and children were present when he did the pumping.

6. On January 15, 1998, DEQ’s environmental specialist inspected the two septic systems
again and saw ponding (Exhibit 11). The specialist took a sewage sample that revealed a large
concentration of E. Coli and Fecal Coliform, bacteria that are harmfil to humans and animals
 (Exhibit 13). A test of sewage taken from one of the ponds on March 12, 1998, revealed a large
concentration of E. Coli and Fecal Coliform, elements of human waste (Exhibit 14). '

7. On March 24, 1998, a Notice of Noncompliance was mailed to Siaw, noting that his
application for a permit was incomplete and telling him again to take measures to safeguard public
heaith, such as disinfecting the areas with bleach or lime and fencing them off (Exhibit 15). The
Notice advised him that he had violated ORS 468B.025 and 468B.080 by polluting the waters of the
state’ and not getting his septic systems approved.

8. Sewage continued to discharge on the ground surface on September 3, 1998 (Exhibit 16).

9. On _September 21, 1998, a Notice of Noncompliance was mailed to Siaw, advising Siaw
that he needed to take measures to safegnard public heaith, such as disinfecting the areas with bleach
or lime and covering them. The Notice advised him that he had violated ORS 468B.025 and
468B.080 by polluting the waters of the state and not getting his septic systems approved.

10. On October 23, 1998, DEQ’s inspector continued to note ponding in the two areas
_ (Exhibits 17 and 18).

11. Siaw saved $291 by delaying repairs of the two on-site septic systems that caused the
ponding (Exhibit 21).
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12. DEQ and- Siaw have reached an agreement on the Department Order in the Notice of
Violation and DEW withdraws that portion.

ULTIMATE FINDINGS

For almost a year, Siaw repeatedly violated OAR 340-071-0130(3) by discharging untreated
or partially-treated sewage directly or mchrectly on the ground, which constituted a public health
hazard.

For almost a year, Siaw repeatedly vielated OAR 340-071-0215(1) by failing to immediately
repair the failing on-site systems at the park.

For almost a year, Siaw repeatedly violated ORS 468B.080(1) by failing to obtain DEQ’s
approval for a septic system, sewerage system, septic tank system, or other disposal system before
working on the falled systems in the park.

The assessed penalties were appropriate because Siaw’s violations were flagrant.

APPLICABLE LAW

ORS 468B.025 states in part that no person shall cause pollution of any waters of the state or
place or cause to be placed any wastes in a location where such wastes are likely to escape or be
carried into the waters of the state by any means.

ORS 468B.080 requires all plumbing fixtures in buildings or structures from which waste
water or sewage is or may be discharged to be connected to.a sewerage system, septic tank system or
other disposal system approved by the Department.

OAR 340-71-120(2) states that each and every owner of real property 1s jointly and severally

responsible for:

. 1) disposing of sewage on the property in conformance with the rules of the
Department;

_.2) connecting all plumbing fixtures on the property from which sewage is or may be
dlscharged to a sewerage facility or on-site sewage disposal system approved by the
Department; and

3) maintaining, repairing, and/or replacing the system as necessary to assure proper
operation of the system.

OAR 340-71-130(3) prohibits allowing the discharge of untreated or partially treated sewage
or septic tank effluent directly or indirectly onto the ground surface or into public waters.

(OAR 340-71-160(1) prohibits causing or allowing construction, alteration or repair of a
system, or part thereof, without first applying for and obtaining a permit.

OAR 340-71-215(1) requires the immediate repair of a failing system.
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CONCLUSIONS AND REASONS

DEQ’s evidence was direct and detailed, supported by photos and video. Siaw did not appear
at the hearing to rebut it. DEQ’s evidence is accepted as a prima facie case of alleged violations.
Siaw violated OAR 340-071-130(3) by discharging untreated or partially-treated sewage directly or
indirectly onto the ground surface repeatedly from November 20, 1997, until at least September 3,
1998. He violated OAR 340-071-0215(1) by failing to immediately repair the failing on-site system
at the Forest Lake Resort he owned, even after direction to do so. He violated ORS 468B.080(1) by
failing to obtain DEQ’s approval for a septic system, sewerage system, septic tank system, or other
digposal system or parts thereof before attempting any repairs,

CIVIL PENALTY

Siaw violated the above laws and is liable for appropriate penalties under OAR Chapter 340,
division 12, and OAR 340-12-060. DEQ’s calculation of the penalties (Exhibits 1, 2 and 3 of the
Notice of Violation, Department Order, and Assessment of Civil Penalty issued December 15, 1998
(Exhibit 2)) are accepted and made part of this order. DEQ correctly assessed the correct base
penalty and correctly calculated the “R” factor as 10 because Siaw’s violation was repeated after
written notice and must have been flagrant. DEQ’s assessment of $291 for the “EB” factor seems a
bit low, but is accepted. Siaw is liable for civil penalties totaling $6,291.

COMPLIANCE ORDER

At the hearing, DEQ withdrew the Department Order part of the Notice because DEQ and
Siaw have reached an agrecment on future compliance. The Department Order is therefore
withdrawn.

Dated this 25th day of August, 1999.

Lawrene . -
Hearings Officer

G60173.Siaw
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION

OF THE STATE OF OREGON
- INTHE MATTER OF: ) ORDER
) ASSESSING
Caleb Siaw, ) CIVIL PENALTY
) NO. WQ/D-NWR-98-212
Respondent ) CLATSOP COUNTY
ORDER

IT IS HEREBY ORDERED that respondent Caleb Siaw is liable for a total ¢ivil penalty of
$6,291, plus.interest pursuant to Oregon Revised Statute (ORS) 82.010, from the date this order is
signed below until paid; and that if the civil penalty remains unpaid for more than ten (10) days, this
order may be filed with each County Clerk and execution shall issue therefor.

If you are not satisfied with this decision, you have 30 days to appeal it to the Environmental
Quality Commission. See Oregon Administrative Rule (OAR) 340-11-132. If you wish to appeal
the Commission’s decision, you have 60 days to file a petition for review with the Oregon Court of
Appeals from the date of service of the order by the Environmental Quality Commission. See, ORS
183.480 et seq.

Dated this 25th day of August, 1999.

SBurewte L T

Lawrence S. Smith
Hearings Officer

Return to:

Enforcement Section

Department of Environmental Quality
2020 SW 4th Avenue, Suite 400
Portland, OR 97201-4987

(360173 Siaw
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STATEMENT OF MAILING

AGENCY CASE NO. WQ/D-NWR-98-212
HEARINGS CASE NO. G60173

- I certify that the attached Order was served through the mail to the following parties in envelopes
addressed to each at their respective addresses, with postage fully prepaid (certified mail to
respondent, regular mail to DEQ):

Caleb Siaw, Respondent
19075 SE Foster Rd.
- Boring, OR 97009-9653

Susan Greco, Rules Coordinator
Department of Environmental Quality
811 SW Sixth Avenue

Portland, OR 97204-1334

Charles Herdener, environmental law specialist
DEQ enforcement

2020 SW 4" Avenue

Portland, OR 97201-4987

Mailing/Delivery Date:
Hearings Clerk:

G60173 . Siaw
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CERTIFICATE OF SERVICE | o

T hereby certify that I served the Hearing Memorandum within on the / day of

|
(\ ’Oﬁ'/ CA , 2002 upon

Ken L. Betterton,

 Administrative Law Judge

Oregon Employment Department
&75 Union Street, NE

Salem, OR 97311

Fax: (503) 947-1531

- Michael J. Kavanaugh

Attorney for Respondent
4930 SE Woodstock Blvd.
Portland, OR 97206

Fax: (503) 788-5345

by facsimile and by mailing a true copy of the above by placing it in a sealed envelope, with
postage prepaid at the U.S. Post Office in Pertland, Oregon, on March , 2002

. . ,-"‘“)
W/%{/ ﬁ“:’ {?iiff =

~Department of Environmental Quality("/*’ Y @)

Page 14 - HEARING MEMORANDUM
CASE NO. WQ/M-NWR-00-010 etwyinwordihearings\scappooseimemo.doc
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Ken L, Betterton
Hearings Officer
875 Union St. N.E.
P.0O. Box 14020
Salem, Or. 97311
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION

OF THE STATE OF OREGON

)
)
In the Matter of )
) No. WQ/D-NWR-99-186
CALEB SIAW )
) CLOSING ARGUMENT
Respondent. )

The DEQ does not seek to enforce the policies of the State of Oregon, but to penalize,
fine, punish and bankrubt Respondent, Caleb Siaw. Their action should fail for reasons which
appear from the record before the hearings officer which include Respondent’s lack of ownership
of the property, the implicit bad faith on the part of the DEQ in assessing a fine of this magnitude
and the successful efforts of Respondent and various non-parties which have resulted in the
implementation of a solution to the extant problem which existed in 1997 -1998 and had resulted
in sewage spills.

Ownership of Property

The DEQ may concede ownership but the record implies that they will contest the effect
of the documents submitted to them in 1999 and made a part of this record as Respondent’s #2(or
3), the Real Estate Contract of April, 1999, whereby Claeb Siaw P.C. Trust conveyed the
property to Danny Mal, Trustee for A&D Trust. Remember also that this document was drafted
and negotiated by the individuals involved and did not have the input of attorneys or realtors.

i/
I - Closing Argument - Respondent
Michael J. Kavanaugh
Altorney at Law
4930 S.E. Woodstock Blvd,

Portland, Gr, 97206
(503) 788-3639 Fax (503) 788-5345
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The lack of precision and formality is a result of “amateurs™ drafling legal documents.

The original memorandum submitted by Respondent deals with this issue. However, the
legal basis for Respondent’s position is not as clear, perhaps, as it should be.

It has been the law in Oregon since the late 1800's that recording of a deed (or
conveyance) is not necessary to pass title between the parties affected thereby. In Musgrove v.

Bonser 5 Or 313, 316 (1874) the court held:

This deed not having this certificate attached thereto, though copied by the clerk upon the
record, was not entitied to be there. It being to all intents and purposes an unrecorded deed at the
time appellant took his conveyance from Armstrong and wife, it did not operate as constructive
notice to appellant. The only effect of such deed was to carry the legal title as against all persons
having actual notice of its existence,

By our statute, every deed not recorded as required by law is void, as against a subsequent
purchaser in good faith and for a valuable consideration, whose conveyance shall be first recorded.
It seems to be well settled in this country, "both in law and equity, that our recording acts only
apply in favor of parties who have acted in good faith," and it is therefore generally held that a
conveyance, duly recorded, passes no title whatever, when taken with a knowledge of the existence
of a prior unrecorded deed. (2 L.d. Cases in Equity, 183; 9 John. 163; 4 Mass. 637.)

And in Manaudas v. Mann, 14 Or, 450, 451, 452, 13 P, 449 (1887) the court reasoned:

Both parties claimed title from the same grantor,--the respondent by quitclaim deed
executed to him, in the fall of 1885, by Heilner & Cohen, in accordance with a decree of this court
rendered in the case of Manaudas v. Heilner, reported in 25 Or. 335, 7 Pac.Rep. 347; the appellant
by a deed executed to him by the same parties long prior to that executed to the respondent. The
deed to the appellant, however, although recorded, was not properly acknowledged so as to entitle
it to record, and its admission in evidence was objected to by the respondent's counsel. The
appellant's counsel offered proper proof of its execution, and offered to show that the respondent,
when the deed to him was executed, had knowledge of the deed to appellant; but the court refused
to receive it in evidence, and the appellant's counsel excepted to the ruling. The deed appears to
have been regularly executed, aside from the defectiveness of the certificate of acknowledgment.
The ruling was clearly erroneous. A deed in this state, duly signed, sealed, and witnessed, conveys
the title of the grantor, as between the parties, and as to every one else by title subsequent, except a
bona fide purchaser for a valuable consideration. Section 26, tit. 1, c. 6, Misc.Laws.

Our statute of conveyances of real property was taken from the Iowa statute, and the
construction which the courts of that state have invariably given it has been that the want of the
acknowledgment, or the proof which may authorize the admission of the deed to record, does not
invalidate the deed as between grantor and grantee, and that it is good as to all persons who are .

2 - Closing Argument - Respondent
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chargeable with actual notice. Blain v. Stewart, 2 lowa, 378. The courts in this state have given it
the same construction

That doctrine was recently followed in Chaffin v. Solomon, 255 Or 141, 146-149, 465 P2d 220
(1970). Notwithstanding these cases deal with deeds, this is a doctrine on conveyances. This

principle was applied to contracts of sale in Nelson v. Hughes 290 Or 653, 655, 625 P2d 643

{1981}

This quiet title suit involves a dispute between contract purchasers whose land sale
confract was prior in time, but unrecorded, and a subsequent purchaser a grantee under a deed
whose deed, though subsequent in time, was recorded. The disposition of the case turns on the
allocation of the burden of proof to establish that the subsequent purchaser was or was not a bona
fide purchaser for value without notice of the prior purchaser's claim. The Court of Appeals
imposed the burden of proof upon the subsequent purchaser and reversed the lower court. We
affirm the Court of Appeals.

The result of all of this is the conclusive establishment of the legal owner of the property,
since April 12, 1999, the date of the notarization and delivery, as the A&D Trust.

Further, the doctrine of “after acquired title” establishes the owner of the property as the
Caleb Siaw PC Trust and not Caleb Siaw, personally.

I noted that certain questions were asked regarding Mr. Siaw’s conduct with respect to the
property. There are also certain comments in the DEQ’s documents and allegations that were
made regarding the implication to be drawn from Mr. Siaw’s attempt to sell the property after
this contract was entered into. I “chalk up” those comments in the documents and e-mails of the
DEQ to the ignorance of the authors of those comments about the law of real property and a lack
of understanding of real property in general. Further, it is clear that Mr. Siaw remained involved
in the property since he had a security interest as the contract vendor. He also testified that he
had agreed to pay Mr. Sweeney’s (Environmental Management Systems) fees for finding a

solution to the sewage system problem for the entire park. Mr. Siaw’s interest was monetary.

3 - Closing Argument - Respondent

Michael J. Kavanaugh
Aftorney at Law
4930 S.E. Woodstock Blvd.
Portland, Or. 97206
(503) 788-3639 Fax (503} 788-3345




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

ge

He was paying Sweeney and trying to protect his $775,000.00 (See Ex. 9) investment in the
property. He even testified he is still trying to find a buyer for A&D Trust and for himself.

This state of affairs, while somewhat unusual, is not unheard of and is consistent with the
facts. Mr. Siaw is not being adequately paid by the purchasers, but has no interest in foreclosing
due to the environmental problems and expenses. Any buyer he finds or talks to is still subject
to an agreement with the A&D Trust. The trust also has an interest in selling the property.
Adrian Mal’s testimony clearly indicated that the bids they had to repair the septic system for the
entire park exceeded $400,000.00 and were not economically feasible. Essentially, that was an
admission that the contract purchasers are financially unable to live up to the terms of the
contract and comply with present {current) DEQ requirements.

Thus all that Respondent’s attempts to sell the property amount to are offers, subject to
approval by the contract purchaser.

Further, it is clear that the DEQ knew of the sale to Mal. The e-mails offered by the
state, exhibits 124 to 129 demonstrate that fact, to wit:

#124 04/02/99 Anne Cox e-mail, ACKNOWLEDGES Siaw selling, working with Sweeney on
tank alarms.

#125 04/26/99 combination of Dew, Cox and Baumgartner e-mails, are an internal memo on
ownership. COX AND DEQ admit that on change of ownership should deal with new party;
Baugmartner tells Cox to find out who new owner is. (NOTE mistaken belief that tax records
control as determinative of ownership.)

#127 (#1267) 05/10/99 Cox memo where she is working with Malo and Sweeney and treating
Malo as the owner.

#128 10/15/99 Cox now second guessing herself; ownership claims based upon Sweeney
statement, (BRUT Sweeney testified Malo was purchaser.)

#129 10/24/99 Blames Malo for sewage spill but wants to enforce against Siaw, comments on
proposed sale to 3™ party contractor, neglects to mention he worked for DEQ previously.

The State had what the case law would refer to as constructive knowledge. Further, at
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least as of December 12, 1999, they had a received a copy of the contract by fax. Respondent
testified that he sent a copy to the DEQ in April or May of 1999.

The critical facts are the clear indication both from the e-mails, the testimony of Adrian
Malo and Robert Sweeney that the DEQ recognized Malo as the purchaser and worked with him
on solving the problem.

OAR 340-44-005(31) defines who the owner of the property is:

(31) "Owner or Operator" means any person who alone, or jointly, or severally with others:

(a} Owned, leased, operated, controlled or exercised significant control over the operation
of a facility;

{(b) Has legal title to any lot, dwelling, or dwelling unit;

(c) Has care, charge, or control of any real property as agent, executor, executrix,
administrator, administratix, trustee, lessee or guardian of the estate of the holder of legal title; or

(d) Is the contract purchaser of real property. (emphasis added)

It is axiomatic that absent a person, or the person in charge, actually committing the acts
complained of, the owner of the property is responsible under the DEQ statutes. Respondent was
not the person in charge of the property. He did not operate it after April of 1999. He did not
retain control over it after April of 1999. His only connection to the property, other than as the
contract vendor (a monetary security interest) is the DEQ’s allegation that he was the owner of
the property - because he had not recorded the contract or changed the tax records.

That position of the DEQ is flawed as a matter of law. It is based, in part, upon
Respondent’s signing the Mutual Agreement and Order because he was viewed as the owner of
the property. That action (and this) was predicated on the incorrect assumption of the DEQ that

the ownership listing on the tax records controls who is the owner of the property. In fact,
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Richard Johnson was listed as the contract purchaser/owner on the real property and should have

been listed on the tax rolls pursuant to the memorandum of contract (Ex. 13) until August 25,

2000.

This matter should be dismissed as to Caleb Siaw. !

MAO

The Mutual Agreement and Order (MAO) (Ex. 114) dated May 10 & 20, 1999, recites as
follows:

1. Caleb Siaw owns or operates Forest Lake Resort.....
The basic premise of the MAO is not true and both parties knew or had reason to know what the
true status of the ownership of the property was at that time. Respondent wanted to complete
what he thought had to be done from his previous court proceeding. He testified he signed the
agreement to be done with the matter. The DEQ was operating under an incorrect legal theory
as to ownership. That mistake is clear and unambiguous. What should have occurred at that
time was a substitution of the person or entity responsible for finishing the work begun by
Respondent, i.e. the A&D Trust.

The result was an Order requiring a secured party, who no longer had control, to do the

work of the owner. Where a court, here a state department, lacks authority to enter an order, it is

a nullity._State ex rel. Juvenile Dept. v. Drever 328 Or 332, 339, 976 P2d 1123, 1127 (1999).
The MAOQ also requires a WPCF permit to be taken out but the DEQ never permitted it to
be transferred to the A&D Trust as allowed by OAR 340-045-0045. Ms. Cox of the DEQ was
constantly at odds with Respondent attempting in all of her letters to ignore the sale, to ignore
what was transpiring at meetings and in the field, and to force Respondent to perform at a time
6 - Closing Argument - Respondent
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the entire matter should have been transferred to the A&D trust.

Allegations

The Notice of Assessment of Civil Penalties, i.e. the allegations of the DEQ, are limited
to the failure of Caleb Siaw, personally, to complete a Water Pollution Control Facility permit
and failure to submit pumping receipts after 09/15/99. Both allegations are tied to ownership of
the property.

The permit has to be obtained by an owner or operator. Respondent was neither.

The basic premise is statutory:

454.635. Notice of violation; service; request for hearing; conduct of hearing; order.

(1) Whenever the Department of Environmental Quality has reasonable grounds for
believing that any subsurface sewage disposal system, alternative sewage disposal system or
nonwater-carried sewage disposal facility or part thereof is being operated or maintained in
violation of any rule adopted pursuant to ORS 454.625, it shall give written notice to the person or
persons in control of such system or facility. (emphasis added)

The violation cited by the DEQ states that Respondent violated ORS 468.140(1)(c). That statute
reads;

(1) In addition to any other penalty provided by law, any person who violates any of the following
shall incur a civil penalty for each day of violation in the amount prescribed by the schedule
adopted under ORS 468.130:
&k koK
(c) Any rule or standard or order of the Environmental Quality Commission adopted or
issued pursuant to ORS 448.305, 454.010 to 454.040, 454.205 to 454.255, 454.505 to 454.535,
454,605 to 454,755, ORS chapter 467 and ORS chapters 468, 468A and 468B.

Thus the violation relates back to ORS 454.635. Respondent did not “operate or maintain” the
sewage disposal system after the sale to the A&D Trust.
The same is true as to the tank pumping receipts. The pleadings show that receipts were

provided to the DEQ through September 15, 1999, long after Respondent had sold the property
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and long after the DEQ was dealing directly with Adrian Malo. Respondent testified he had the
pumping company turn in receipts which ran through May of 1999. The other receipts had to
continue to be received from the same company. At whatever time Adrian Malo changed
pumping companies receipts may have ceased. Buf the DEQ was visiting directly with Mr.
Malo by that time and there 1s no testimony that Mr. Malo was asked for receipts or had any
problem in supplying them.

Further, the aﬂege.d violation here is without any substantive foundation. Procedurally,
the DEQ may want to have pumping receipts, but substantively, the nature of the tanks is such
that had they not been pumped, they would have overflowed. There was no testimony to that
effect and thus the tanks were pumped. Additionally, Adrian Malo testified he had the tanks
pumped on a regular basis.

Thus the alleged violations on page 2 of the Notice of Assessment are fatally flawed as
the statute cited does not rely upon the MAQO for its validity but upon the statutory scheme. That
scheme in turn relies upon the “operator or maintainor” being the responsible person. Except for
the time period before May 10, 1999, Caleb Siaw was not the “operator or maintainor”.

Penalty

The penalty requested by the DEQ bears no relationship to the severity of the actions or
inaction. It seems almost to be based upon personal animosity, which I believe was exhibited by
Anne Cox at the hearing and is implicit in her position, see Ex. 117. Despite the e-mails showing
that the DEQ field people were meeting and dealing with Adrian Malo, which is supported by the
testimony of Malo, Robert Sweeny and Respondent, Ms. Cox steadfastly refused to recognize the
transfer of control and ownership. There is no logical reason for intentionally ignoring someone
8 - Closing Argument - Respondent
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problem.

There was even an attempt to detail a prior “unforgiven” relationship between Ms. Cox
and Caleb Siaw, I think that history was the impetus for assessing such an outrageously
excessive fine. Is this a deplorable effort to bankrupt the Respondent or a form of extortion to
install a drainfield that is not economically feasible for this property?

The DEQ uses a formula in a vacuum to determine this fine. Why weren’t the
admonitions of the statute, ORS 468.130 applied?

Respondent’s Actions

First, let’s examine what Caleb Siaw actually did in response to the ongoing relationship
with the DEQ. Note that the DEQ considers this a second violation incorrectly as the MAO
arose out of the original proceeding and this is but a continuation of that proceeding.

Respondent paid a civil penalty for the actual spills he was unable to deal with as an
absentee landlord in 1997 and 1998.

He took out a WPCF permit in 1998.

He testified he spent $18,000.00 to $20,000.00 installing two tanks to cure the problem
he was first cited for. That cure worked and still works.

He ceased renting the spaces as the tenants moved or were evicted thereby losing revenue.

He testified he paid $32,000.00 for one of the mobile homes in order to alleviate its use as
a source of pollution.

He testified he spent $20,000.00 pumping the tanks.

He testified that as a part of the sale, he would continue to pay the expenses of Robert
9 - Closing Argument - Respondent
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Sweeney of Environmental Management Systems which came to $22,000.00.

He allowed the buyers to delay making monthly payments in an effort to help them
resolve the sewage problem. That has cost him in excess of $50,000.00.

Respondent testified he offered to lower the price of the contract to $500,000.00 in order
to allow the buyers to repair the sewage system.

Further, 1t is apparent from the testimony that the current contract buyers have neither the
incentive nor the means to correct the problem. Respondent is in danger of losing a substantial
portion of his $775,000.00 investment. (See Ex. 9).

Respondent’s Inaction

Respondent, after selling the property, relied upon Adrian Malo to deal with DEQ, That
in fact occurred as the testimony shows Mr. Malo made efforts in conjunction with Robert
Sweeney to correct the situation.

Respondent ceased providing pumping receipts because he was no longer employing the
pumping company, Mr. Malo was.

Respondent did not complete the permit, as Robert Sweeney made efforts to do that on
behalf of Mr. Malo.

Inaction in general

Everyone, including the DEQ, ceased any active efforts on the property after October of
1999. There is one letter in 2000 and one letter in 2001 after the flurry of activity in 1998 and
1999, Why?

Respondent’s exhibit 3 gives the answer, i.e. the letter of Robert Sweeney to Respondent
and Adrian Malo of October 11, 1999 where he states:
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6. Remove the problem units. Landlord-Tenant issues would have to be taken into consideration.
While DEQ would not then have a permit to review, staff has indicated that frequent visits would
be made to ensure there were no discharges.

That is what has happened here. The DEQ conveniently ignores that in this proceeding. Itis
obvious to anyone looking at the record that the reason this matter was not more actively pursued
after that time is due to the reduction in use of the spaces using the tanks. Further the mobile
homes were being removed and the testimony does; not disclose any additional leaks of any
significance.

If we apply the factors set out in ORS 468.130(2) to the facts of this case, everyone of the
mitigating factors are in play here.

Respondent took $140,000;00i of steps to solve problems in this case. He is financially
strapped, as 1s the property. His past history on this property is minor and in putting in the tanks
he took those steps which were necessary to resolve the leaks.

The violations now are not for more spills but for failing to finalize a permit in the midst
of a sale of the property wrongfully ignored by the DEQ.

Had the DEQ staff not suggested removal of the problem units, some other solution
would have been reached which would have included finalizing the permit.

Is Respondent now at fault for not finalizing the WPCF permit at the suggestion of the
DEQ? Is Respondent required to pay a penalty because he sold the property and because the
contract buyer took the DEQ’s suggestion to heart. The problem units are gone. The problem
which the WPCF permit was first taken out for is no longer a problem.

If we review the DEQ’S penalty analysis we can readily see its failure to apply the facts.

The Base Penalty is a guess. There is no basis testified to why it should be assessed as
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moderate when no spill is involved. OAR 340-012-0045(1) has a $1,000 BP for minor violations
and under subsection (1)}(b) the BP can be as low as $50.00. Any base here should be close to
$50.00

The “prior” significant actions should be “0" for none. How can they treat the first civil
penalty action as a prior action when that ended with the MAO. This is one continuous action.

The “past history” should be rated a “-2". The DEQ applies a value for no action. What
do they call installing the tanks? What do they call paying Robert Sweeney’s fees? What do
they call buying a mobile home so it can be removed? The DEQ’s vision is completely one-
sided and makes absolutely no effort to be fair or reasonable.

The source of the violation, the “R” factor is likewise construed in a twisted, strained
construction of the actions of Respoﬁdent. The Mutual Agreement and Order was a mistake,
true, but the obligations therein were transferrable but for the resistence of the DEQ to the change
in ownership. Further the failure to obtain the WPCF permit resulted from the suggestion of an
alternative from the DEQ (Ex. 3). We are dealing with a factor that should be O or 1.

The “cooperation” index likewise ignores the Respondent’s actions, ignores the sale, and
ignores the DEQ’s own actions. The leaks were stopped, efforts (expensive efforts) were made
to find a solution which would have included a permit and steps were taken to solve the problem.
This should be a negative 2 or 1 finding.

The “economic benefit” value should be $0.00. The economic benefit ignores the money
spent by Respondent, the loss of income from the property, and the removal of the problem units.
There is no economic benefit to be applied for not installing a new system if one is not required.

Further, the concept that Respondent has obtained an economic benefit is ludicrous.

12 - Closing Argument - Respondent
Michael J. Kavanaugh
1930 B, Wowdstoek Biv.

Portland, Or, 97206
(503) 788-3630 Fax (503) 788-3345
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There was testimony that Mr. Siaw had sought out buyers for the property recently. The
purchaser price that was in the letter of intent netted $475,000.00 to Respondent after $250,000.00
was used to fix the DEQ problems. That is a potential loss to Respondent’s pension trust of
$300,000.00. That doesn’t take into consideration any money that will have to be paid to the A&D
Trust. Caleb Siaw has already paid dearly for his poor choice of investments in purchasing

Forest Lake Resort. To claim there is any economic benefit to Respondent is penurious and
churlish. It serves no legitimate purpose. The market place will exact it’s own “economic
benefit” from Mr. Siaw. The purchase price of the sale to the A&D Trust will never be met and
Respondent is receiving no economic benefit. The only prospect he has is to redce his losses.

Dated this 28" day of February, 2002.

Mifhacl J. [Kav#inaugh OSB 75205
Attorney for Respondent Caleb Siaw

L.

Compare the reference to “owner” in two other DEQ penalty cases. Mays v.
Transamerica Ins. Co. 799 P.2d 653, 103 Or.App. 578, 583 (1990); Department of
Environmental Quality Of State v. Hayworth Farms, Inc. 728 P.2d 905, 82 Or.App.
503, ftnt. 1 (1986).

13 - Closing Argument - Respondent

Michael J. Kavanaugh
Attorney at Law
4930 8.E, Woodstock Blvd.
Portland, Or, 97206
(503) 788-3639 Fax {503) 788-5345
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DEPARTMENT OF ENVIRONMENTAL QUALITY HEARINGS

IMPORTANT INFORMATION FOR PREPARING FOR YOUR HEARING

NOTICE OF CONTESTED CASE RIGHTS AND PROCEDURES

Under ORS 183.413(2), you must be informed of the following:

1. Law that applies. The hearing is a contested case and it will be conducted under ORS Chapter
183 and Oregon Administrative Rules of the Department of Environmental Quality, Chapters 137
and 340.

2. Rights to an attorney. You may represent yourself at the hearing, or be represented by an
attorney or an authorized representative, such as a partner, officer, or an employee. Ifyouare a
company, corporation, organization or association, you must be represented by an attorney or an
authorized representative. Prior to appearing on your behalf, an authorized representative must
provide a written statement of authorization. If you choose to represent yourself, but decide
during the hearing that an attorney is necessary, you may request a recess. About half of the
parties are not represented by an attorney. DEQ will be represented by an Assistant Attorney
General or an Environmental Law Specialist.

3. Hearings officer. The person presiding at the hearing is known as the hearings officer. The
hearings officer is an employee of the Central Hearing Officer Panel under contract with the
Environmental Quality Commission, The hearings officer is not an employee, officer or
representative of the agency. :

4. Appearance at hearing. If you withdraw your request for a hearing, notify either DEQ or the
hearing officer that you will not appear at the hearing, or fail to appear at the hearing, a final
default order will be issued. This order will be issued only upon a prima facie case based on
DEQ's file. No hearing will be conducted.

5. Address change or change of representative, It is your responsibility to notify DEQ and the
hearings officer of any change in your address or a withdrawal or change of your representative.

6. Interpreters. If you have a disability or do not speak English, the hearings officer will arrange
for an interpreter. DEQ will pay for the interpreter if (1) you require the interpreter due to a
disability or (2) you file with the hearings officer a written statement under oath that you are
unable to speak English and you are unable to obtain an interpreter yourself. You must provide
notice of your need for an interpreter at least 14 days before the hearing.

7. Witnesses. All witnesses will be under oath or affirmation to tell the truth. All parties and the
hearings officer will have the opportunity to ask questions of all witnesses. DEQ or the hearings
officer will issue subpoenas for witnesses on your behalf if you show that their testimony is
relevant to the case and is reasonably needed to establish your position. You are not required to




issue subpoenas for appearance of your own witnesses. If you are represented by an attorney,
your attorney may issue subpoenas. Payment of witness fees and mileage is your responsibility.

8. Order of evidence. A hearing is similar to a court trial but less formal. The purpose of the
hearing is to determine the facts and whether DEQ’s action is appropriate. In most cases, DEQ
will offer its evidence first in support of its action. You will then have an opportunity to present
evidence to oppose DEQ’s evidence. Finally, DEQ and you will have an opportunity to rebut any
evidence.

9. Burden of presenting evidence. The party who proposes a fact or position has the burden of
proving that fact or position. You should be prepared to present evidence at the hearing which
will support your position. You may present physical, oral or written evidence, as well as your
own testimony.

10. Admissible evidence. Only relevant evidence of a type relied upon by reasonably pradent
persons in the conduct of their serious affairs will be considered. Hearsay evidence is not
automatically excluded. Rather, the fact that it is hearsay generally affects how much the
Commission will rely on it in reaching a decision. '

There are four kinds of evidence:

2. Knowledge of DEQ and the hearings officer. DEQ or the hearings officer may take
“official notice” of conclusions developed as a result of its knowledge in its specialized
field. This includes notice of general, technical or scientific facts. You will be informed
should DEQ or the hearings officer take “official notice” of any fact and you will be given
an opportunity to contest any such facts, '

b. Testimony of witnesses. Testimony of witnesses, including you, who have knowledge of
facts may be received in evidence.

c. Writings. Written documents including letters, maps, diagrams and other written
materials may be received in evidence. :

d. Experiments, demonstrations and similar means used to prove a fact. The results of
experiments and demonstrations may be received in evidence if they are reliable,

11. Objections to evidence. Objections to the consideration of evidence must be made at the time
the evidence is offered. Objections are generally made on one of the following grounds:

a. The evidence is unreliable;

b. The evidence is irrelevant or immaterial and has no tendency to prove or disprove any
issue involved in the case;

c. The evidence is unduly repetitious and duplicates evidence already received.




12. Continuances. There are normally no continuances granted at the end of the hearing for you
to present additional testimony or other evidence. Please make sure you have all your evidence
ready for the hearing. However, if you can show that the record should remain open for
additional evidence, the hearings officer may grant you additional time to submit such evidence.

13. Record. A record will be made of the entire proceeding to preserve the testimony and other
evidence for appeal. This will be done by tape recorder. This tape and any exhibits received in
the record will be the whole record of the hearing and the only evidence considered by the
hearings officer. A copy of the tape is available upon payment of a minimal amount, as
established by DEQ. A transcript of the record will not normally be prepared, unless there is an
appeal to the Court of Appeals.

14. Proposed and Final Order. The hearing officer has the authority to issue a proposed order
based on the evidence at the hearing. The proposed order will become the final order of the
Environmental Quality Commission if you do not petition the Commission for review within 30
days of service of the order. The date of service is the date the order is mailed to you, not the
date that you receive it. The Department must receive your petition seeking review within 30
days. See OAR 340-011-0132,

15. Appeal. If you are not satisfied with the decision of the Commission, you have 60 days from
the date of service of the order, to appeal this decision to the Court of Appeals. See ORS
183.480 et seq.
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1 BEFORE THE ENVIRONMENTAL QUALITY COMMISSION

2 OF THE STATE OF OREGON |

; | )

IN THE MATTER OF: ) NOTICE OF ASSESSMENT
4| CALEB SIAW, M.D. ). OF CIVIL PENALTY
) No. WQ/D-NWR-99-168 12 ¢

5 ~ Respondent. ) CLATSOP COUNTY

6 I. AUTHORITY

7 “This Notice of Assessment of Civil Penalty (Notice) is iséued to Respondent, Caleb

8| Siaw, M.D. (Dr. Staw), by the Department of Environmental Quality (Department) pursuant to

9| Oregon Revised Statutes (ORS) 468.126 through 468.140, ORS Chapter 183 and Oregon
10| Administrative Rules {OAR) Chapter 340, Divisions 11 and 12.
11 Il FINDINGS
12 1. On December 15, 1998, the Department issued Notice of Assessment of Civil
13| Penalty No. WQ/D-NWR-98-212 to Caleb Siaw for alleged violations, occurring in 1997, of on-site

sewage disposal regulations at the Forest Lake Resort mobile home park, which was ownedand
15| operated by Dr. Siaw at Township 5 North, Range 10 West, Sectioﬁ 4 A, Tax Lot 1100, Clatsop
i6 | County, Oregon. |
17: 2. On January 22, 1999, Dr. Siaw pled guiltjf i Clatsop County Court to the crime of
18| Water Pollution in the Second Degree for violations stemming from the failure of the on-sitc -
19| sewage disposal system at Forest Lake Resort in September 1998. Dr. Siaw was sentenced to a
20| $10,600 fine and two years probation. Among the terms of Dr. Siaw’s probation was a condition
21| thathemakea gdod faith effort to comply with all requirements necessary to bring Forest Lake
22| Resorl mto compliance with state law re gulating on-site sewage disposal.
23 3. On May 20, 1999, Dr. Siaw entered into Mutual Agreement and Order No. WQ/D-
24| NWR-98-212 (MAO) with the Department for the purpose of establishing the tasks necessary to
25 bring Forest Lake Resort in’Ed compliance and a schedule fdr completing those tasks.
26 4. On July 8, 1999, Dr. Siaw defau]fed on Notice of Civil Penalty Assessment No.
27 WQ/D-NWR-98-212 and judgment was entered on behalf of the Department.

Page 1 - NOTICE OF ASSESSMENT OF CIVIL PENALTY
CASE NO. WQ/D-NWR-99-168 e:Wwinword\cpnotice\siawepn.doc
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5. On August 16, 1999, in accordance with the terms of the Mutual Agreement and
Order, the Department notified Dr. Siaw by letter that based on information submitted by Dr.
Siaw’s consultant, the Department had determined that Forest Lake Resort needed to construct a
new on-site sewage disposal system in order to bring Forest Lake Resort into compliance. The
letter further advised Dr. Siaw that, as required by Paragraph 15(B)(1) of the MAOQ, he needed to
submit, within 30 days, further information to complete his application for the Water Pollution
Control Facilities Permit necessary to construct the new system. |

6. On November 12, 1999, the Department issued a second letter to Dr. Siaw
informing him that he had still not submitted the required information needed to complete the
WPCF application. ,

7. On August 7, 2000, Dr. Siaw transferred title to the property by quitclaim deed to
Caleb Siaw PC Trust, for which he is the trustee.

8. On April 10, 2001, the Department issued Dr. Siaw a Notice of Noncompliance,

informing him that he continued to be in violation of the MAQ and requesting that he make contact

with the Department within 30 days in order to resolve the violations.
Il VIOLATIONS
1. From or about September 15, 1999, Respondent violated ORS 468.140(1)(c) by

violating a Commission Order. Specifically, Respondent violated Paragraph 15.B(1) of MAO No.
WQ/D-NWR-99-186 by failing to submit the information required to complete his WPCF permit
application. These are Class I violations pursuant to OAR 340-012~0060(1)(8:). |

| 2. From or about September 15, 1999, Respondent violated ORS 468.140(1)(c) by
violating a Commission Order. Specifically, Respondent violated Paragraph 15.A(4) of MAO No.
WQ/D;NWR-99-2 12 by failing to submit holding tank pumping receipts for the previous month.
These are Class 1 violations pursuant to OAR 340-012-0060(1)(a).
i
ff
W
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II. ASSESSMENT OF CIVIL PENALTIES

The Department imposes a civil penalty of $373,580 for Violation 1, above. The findings
and determination of Respondent's civil penalty, pursuant to OAR 340-12-045, are attached and
mcorporated as Exhibit 1. - |

IV. OPPORTUNITY FOR CONTESTED CASE HEARING
| Respondent has the right to have a formal contested case hearing before the Environmental

Quality Commission (Commission) or its hearings officer regarding the matters set out above, at
which time Respondent may be represented by an attorney and subpoena and cross-examine
witnesses. The request for hearing must be made in writing, must be received by the
Department within twenty (20) days from the date of service of this Notice, and must be
accompaﬁied by a written " Answer" to the charges contained in this Netice.

In the written Answer, Respondent shall admit or deny each allegation of fact contained in

this Notice, and shall affirmatively allege any and all affirmative claims or defenses to the

" assessment of this civil penalty that Respondent may have and the reasoning in support thereof.

Except for good cause shown:

1. Factual matters not controverted shall be presumed admitted;

2. Failure to raise a claim or defense shall be presumed to be a waiver of such claim or
defense;

-3 New matters alleged in the Answer shall be presumed to be denied unless admitted
in subsequent pleading or stipulation by the Deba:rtment or Commission.

Sénd the request for hearmg and Answer to: Deborah Nesbit, Depﬁrtm_ent of
Eﬁvironmental Quality, 811 SW Sixth Avenue, Portland OR. Following receipt of a request
for hearing and an Answer, Respondent will be notified of the date, time and place of the hearing.

Failure to file a timely request for hearing and Answér may result in the entry of a Default
Order for the relief sought in this Noetice.

Failure-t9 appear at a scheduled hearing or meet a required deadline may resultin a

dismissal of the request for hearing and also an entry of a Defanlt Order.

Page 3 - NOTICE OF ASSESSMENT OF CIVIL PENALTY
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The Department's case file at the time this Notice was issued may serve as the record for

purposes of entering the Defauit Orde'r.
V. OPPORTUNITY FOR INFORMAL DISCUSSION

In addition to filing a request for a contested case hearing, Respondent may also request an
mformal discussion with the Depmﬁnent by attaching a written request to the hearing request and
Answer. 7

VI PAYMENT OF CIVIL PENALTY

The civil penalty is due and payable ten (10} days afier an Order imposing the civil penalty
becomes fﬁlal by operation of law or on appeal. Respondent may pay the penalty before that time.
Respondent's check or money order in the amount of $373,580 should be made payable to "State
Treasurer, State of Oregon" and sent to the Business Office, Department of Environmental

Quality, 811 S.W. Sixth Avenue, Portland, Oregon 97204,

Date - Stephame Ha]lock Director

27|

Page 4 - NOTICE OF ASSESSMENT OF CIVIL PENALTY
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( EXHIBIT 1 (

FINDINGS AND DETERMINATION OF RESPONDENT'S CIVIL PENALTY
PURSUANT TO OREGON ADMINISTRATIVE RULE (OAR) 340-012-0045

VIOLATION: Violation of an Environmental Quality Commission Order in violation of

Oregon Revised Statute 468140(1)(c).

CLASSIFICATION: This is a Class I violation pursuant to QAR 340-012-0060(1)(a).

MAGNITUDE: The magnitude of the violation is moderate pursuant to OAR 340-012-

0045(1)(a)(B) as there is no selected magnitude in OAR 340-012-0090 for
this violation

CIVIL PENALTY FORMULA The formula for determining the amount of penalty of each violation

IIBP"

'HP!!
HH“
I|Oll

"R"

IICII

11EB||

is:
BP+[(0.1xBP)x (P+H+O+R+C)]+EB

is the base penalty, which is $3,000 for a Class I, moderate magnitude violation in the matrix listed in
OAR 340-012-0042(1).

is Respondent's prior significant action(s) and receives a value of 4, pursuant fo OAR 340-012-
0045(1){(c)(A)v) because Respondent’s prior significant action, Case No. WQ/D-NWR-98-212,

consists of three Class I equivalent violations. '

is the past history of Respondent in taking all feasible steps or procedures necessary to correct any
prior significant action(s) and receives a value of 0 as Respondent did not take all feasible steps to
correct a majority of all prior significant actions.

is whether or not the violation was a single occurrence or was repeated or continuous during the
period of the violation and receives a value of ( as Respondent is being assessed separate penalties
for separate occurrences of the violation.

is the cause of the violation and receives a value of 10 as the violation was caused by flagrant
conduct. Respondent negotiated the terms and voluntarily entered into the Mutual Agreement and
Order (MAOQ) which is the subject of this penalty. The Department engaged in both written and
verbal communication with Respondent regarding his noncompliance with the terms of the MAO.
Respondent had actual knowledge of the law and consciously set out to commit the violation.

is Respondent's cooperativeness in correcting the violation and receives a value of 2 as Respondent
was not cooperative and did not make reasonable efforts'to correct the violation or minimize the
effects of the violation.

is the approximate dollar sum of the economic benefit that the Respondent gained through
noncompliance, and receives a value of $215,180. The economic benefit portion of the civil penalty
formula is simply the monetary benefit the Respondent gained by not complying with the law.
Economic benefit is not designed to punish the Respondent, but to (1) "level the playing ﬁeld" by
taking away any economic advantage the violator gained over its competitors through -

CASE NAME: CALEB SIAW

ewinword\exhibits\siawexh.doc -Page 1- CASE NO. WQ/D-NWR-99-148




noncompliance, and (21'— ser potential violators from deciding i heaper to violate and pay the
penalty than to pay the costs of compliance.

DEQ calculates economic benefit using EPA's "BEN" computer model, which considers interest
rates, tax rates and deductions, and other factors in determining an estimated benefit, pursuant to
OAR 340-012-0045(D)(c)(F)(ii).

By failing to comply with the MAO, Respondent has avoided the cost of installing a new on-site
sewage disposal system. Respondent’s consultant estimated the cost of constructing a new system
as $247,000. Through avoiding this cost, Respondent obtained an approximate economic benefit
of $215,180.

PENALTY CALCULATION:

Penalty=BP +[(0.1xBP)x(P+H+O+R+C)]+EB
=$3,000 +[(0.1x$3,000)x 4+0+0+10+2)] +EB
=§$3,000 +[($300 x 14)]+EB
= $3,000 + $4,200 + $EB
= $7,200 x Violations + EB

Respondent has been in daily violation of the MAO since September 15, 1999. The Department elects to
assess civil penalty for each month in which a daily violation occurred. Respondent’s civil penalty is
calculated as follows: '

(7,200 x 22) + $215,180 = $373,580 7 7 e

Respondent’s total civil penalty 1s $373,580.

CASE NAME: CALEB SIAW
ewinword\exhibits\siawexh.doc -Page 2- CASE NO. WQ/D-NWR-99-148
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION

OF THE STATE OF OREGON
IN THE MATTER OF: )
)
CALEB SIAW, M.D. )} REQUEST FOR HEARING
) ANSWER
Respondent. } NO.: WQ/D-NWR-99-168

Comes now Caleb Siaw, M.D. and requests a formal hearing in the matter of the Notice of
Assessment of Civil Penalty proposed by notice dated July 31, 2001.
For Answer, Caleb Siaw M.D., admits and denies as follows:
L.
Siaw admits in Section II, paragraph 1, admits so much of paragraph 2, 4, 5, 6, and 7 as
accurately reflects the public record, and is not hearsay or conclusions of fact.
2.
Siaw admits entering into a Mutual Agreement and Order, but denies that it contains all of
the solutions or alternatives to solving the existing problem.
3.
Siaw denies all of Sections Il and IV.
For a First Affirmative Defense, Caleb Siaw, M.D. alleges:
4,
Siaw entered into good faith negotiation with the DEQ, through his representative, Robert
Sweeney of Environmental Management Systems to solve the existing problem.
5.
As aresult of those negotiations, Siaw, in addition to having the tanks pumped in accord with
I - Request for Hearing and Answer
Michael J. Kavanaugh
Attorney at Law
4930 S.E. Woodstock Blvd,

Portland, Or. 97206
(503) 788-3639 Fax (503) 788-5345
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the MAQ, cease the use of the offending area for sewage disposal, removed the homes hooked up
to the offending area and now maintains a manufacturede home park which does not violate sewage
discharge laws, rules and regulations.

For a Second Affirmative Defense, Caleb Siaw, M.D. alleges:

6.

On or about April 8, 1999, Siaw sold the property on contract, to Danny Mal as trustee for

the A&D Trust, who has operated the property since said time.
7.

Mal has operated the property for the equitable owners since that time and has eliminated the
offending manufactured homes and eliminated any use of the property which resulted in sewage
discharge violations. Pumping of the tanks as called for in the MAQ ceased when the tanks ceased
to be utilized.

WHEREFORE Caleb Siaw, M.D., prays that the State take nothing by its notice of
assessment and that Siaw recover his costs and attorney fees incurred herein.

Dated this 8™ day of August, 2001.

/
Mighael J. Kavanaugh OSB 75205
Attorney for Caleb Siaw, Respondent

2 - Request for Hearing and Answer

Michael J. Kavanaugh
Attomey at Law
4930 8.E. Woodstock Blvd.
Portland, Or. 97206
(503) 788-3639 Fax (503) 788-5345




BEFORE THE ENVIRONMENTAL QUALITY COMMISSION

OF THE STATE OF OREGON
IN THE MATTER OF: )
CALEB SIAW, M.D. ;
Respondent. ; NO.: WQ/D-NWR-99-168

Respondent hereby requests an informal discussion with the Department in the matter of
the Notice of Assessment of a Civil Penaity.

Dated this 8" day of August, 2001.

Michael )ﬁ{ava'naugh OSB 75205
Attorney for Respondent




RefNo: G60602 STATE OF OREGON i Date Mailed: 11/13/01

Agency Case No: WQDNWR99186 Before the Hearing Officer Panel Mailed By: RAB
Case Type: DEQ For the
DEPT OF ENVIRONMENTAL QUALITY
875 Union Street NE

Salem, Oregon 97311

CALEB SIAW, MD DEPT OF ENVIRONMENTAL QUALITY
19075 SE FOSTER RD J 811 SW 6TH AVE
BORING OR 97009 9653 PORTLAND OR 97204 1334

MICHAEL J. KAVANAUGH JEFF BACHMAN
4930 SE WOODSTOCK BLVD DEQ
811 SW 6TH AVE

PORTLAND OR 97206 6163 PORTLAND OR 97204 1334
HEARING DATE AND TIME HEARING PLACE ADMINISTRATIVE LAW JUDGE
THURSDAY, JANUARY 17, 2002 DEPT OF ENVIRONMENTAL QUALITY BETTERTON
930 AMPT 811 SW 6TH AVE

PORTLAND OREGON

If you have questions prior to your hearing, call toll-free: 1-800-311-3394.
If you are calling from the Salem area, please use: 947-1515.

BE PROMPT AT TIME OF HEARING. INQUIRE IN LOCATION'S LOBBY AREA REGARDING HEARING ROOM. If you need
directions, call the above number.

The issue(s) to be considered are:

SHALL THE DEPARTMENT OF ENVIRONMENTAL QUALITY NOTICE OF CIVIL PENALTY ASSESSMENT DATED
JULY 31, 2001 BE AFFIRMED, MODIFIED OR VACATED?

s'\merges\ gap\ template\ gapnot.dot rev. 7/24/00




CERTIFICATE OF SERVICE

RE: In the Matter of Caleb Siaw, MD, Notice of Assessment of Civil Penalty
Case No. G60602

I HEREBY CERTIFY that [ have made service of copies of the foregoing Notice of
Hearing and Notice of Contested Case Rights upon the following parties by causing them
to be mailed in the United States Post Office at Salem, Oregon, on the 13th day of
November 2001, by United States Mail and Certified Mail, a true, exact and full copy
thereof, enclosed in an envelope with postage thereon prepaid, addressed to:

VIA CERTIFIED MAIL & FIRST CLLASS MAIL:

CALEB SIAW, MD
19075 SE FOSTER RD
BORING OR 97009 9653

MICHAEL J. KAVANAUGH, ATTORNEY

4930 SE WOODSTOCK BLVD.
PORTLAND OR 97206 6163

Jeff Bachman

DEQ

811 SW 6™ Avenue
Portland, OR 97204 1334

DEQ
811 SW 6™ Avenue
Portland, OR 97204 1334

— f ey

Rema A. Bergin, Assistant'to Thomas E. Ewing
Chief Hearing Officer
(503) 378-5070

CERTIFICATE OF SERVICE
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Caleb Siaw, M.D. _ E
19075 SE Foster Road - | CEYHIBIT #

Boring, OR 97009

Re:  Notice of Assessment of Civil Penalty
No. WQ/D-NWR-99-186
Clatsop County

Dear Dr. Siaw:

On May 20, 1999, you entered into a Mutual Agréement and Order (MAQ) with the Department
in order to comply with the terms of your probation following your criminal conviction for
unlawful water pollution. The criminal conviction stemmed from your failure to repair or replace
the on-site sewage disposal system at the Forest Lake Resort in Seaside, Clatsop County.

Specifically, your probation required to you to make good faith efforts to bring Forest Lake
Resort into compliance with on-site sewage disposal regulations. To that end, the MAO set forth
a schedule for determining the appropriate sewage disposal system for Forest Lake, and for
designing and constructing the system. Paragraph 15.B(1) of the MAO required you to submit
information necessary to complete your application for a Water Pollution Control Facilities
{WPCF) Permit within 30 days of the Depariment i lssumg notice that a WPCF system was
appropriate for Forest Lake.

Based on your proposal to use another person’s land across Highway 101 for sewage disposal,

the Department sent you such noticé on August 16, 1999, and directed you to submit
groundwater information and a conceptual design of your proposed system in order to complete
your WPCF permit application. The property owner subsequently refused the use of that land for
sewage disposal, and on  November I, 1999, your consultant submitted a conceptual proposal
for system installation on the Forest Lake Resort property. The required groundwater
information was not submitted. On November 12, 1999, the Departiment again informed you by
letter that a WPCF permiit was feasible, and requested that you submit the groundwater
information and construction plans.

To date, these documents have not been received by the Department. Furthermore, Paragraph
15.A(4) required you to submit, on a monthly basis, receipts for the pumping of the temporary
holding tanks at Forest Lake. No receipts have been received since July 11, 1999. These
violations of the MAO are Class I violations of Oregon environmental law. On April 10, 2001,
the Department sent you another letter requesting that you take action to comply with the MAQ
within 30 days. No such action has been_‘taken.

DEQ-1
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Since the Department’s August 16, 1999 letter, you have attempted to excuse your
noncompliance with the MAO by claiming to have sold the Forest Lake property to various other
persons. No transfer of ownership, however, was recorded until August 7, 2000, at which time
ownership was transferred from you to a trust, Caleb Siaw PC Trust, for which you arethe
trustee. Regardless of who owns the property, the terms of the MAO are binding on you
personally and you cannot unilaterally divest yourself of liability for compliance with the MAO
by transferring title to the property to a trust controlled by you or to a third party.

You are liable for a civil penalty assessment because you violated Oregon environmental law. In
the enclosed Notice, ] have assessed a civil penalty of $373,580." In determining the amount of

the penalty, I used the procedures set forth in Oregon Administrative Rule (OAR) 340-012-0045,
The Department's findings and civil penalty determination are attached to the Notice as Exhibit 1.

A substantial portion of the penalty, $215,180, represents the economic benefit you have received
by avoiding the cost of installing a new on-site sewage disposal system. Prompt compliance with
the terms of the MAQO may result in the Department recalculating your economic benefit as a cost -
delayed rather than as a cost avoided, which would result in substantial penalty reduction.

Appeal procedures are outlined in Section IV of the Notice. If you fail to either pay or appeal the
penalty within twenty (20) days, a Default Order will be entered against you.

If'you wish fo discuss this matter, or if you belicve there are mitigating factors which the

Department might not have considered in assessing the civil penalty, you may request an
informal discussion by attaching your request to your appeal. A request to discuss this matter
with the Department will not waive your right to a.contested case hearing.

I look forward to ybur cooperation in complying with Oregon environmental law in the future.
However, if any additional violations occur, you may be assessed additional civil penalties.
Copies of referenced rules are enclosed. If you have any questions about this action, please
contact Jeff Bachman with the Department's Office of Compliance and Enforcement in Portland
at (503) 229-5950 or toll-free at 1-800-452-4011, : '

Sincerely,

Stephame Hallock
Director

e:\winwordletters\siawftr.doc
Enclosures
cc:  Anne Cox, Northwest Region, DEQ
~ Water Quality Division, HQ, DEQ
North Coast Branch Office, DEQ
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Department of Justice
Environmental Protection Agency
Environmental Quality Commission
Clatsop County District Attorney
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December 11, 1997 DEPARTMENT OF

ENVIRONMENTAL

QUALITY
CERTIFIED MAIL | NORTHWEST REGION
Caleb Siaw '
Forest Lake Resort

19075 SE Foster Road
Boring, OR 97009

Re: 0SS- NWR-97-127: Clatsop County: Twn SN, Rag 10W, Section 44, Tax Lot 1100
Notice of Noncompliance

Dear Mr. Caleb

On November 13, 1997 Dewey W. Darold, R. S from the Department of Environmental
Quality (DEQ) conducted a site visit to Forest Lake Resort where your manager, Jackie
Miller, and assistant manager, Tony Foster accompanied me during the inspection of the
existing on-site sewage disposal systems serving the park., During the visit, sewage was
observed ponding above or next to a concrete septic tank located between space #15 and
#16. An area west of space # 37 also had sewage ponding in an open hole 7 inches below
the ground surface. Soils around the open hole showed sewage had spilled out onto the
ground surface in the past.

On November 14, 1997, Mr. Darold called and spoke with you about the inspection and
advised you to start seriously considering a full upgrade to the existing sewage disposal
systems at the park. -Mr. Darold explained the septic tank is not the problem, as you
indicated. Mr. Darold believes the problem is a failing drainfield. Retrofitting an
existing séptic tank is not only difficult but may not be effective. You are encouraged to
contact a sewage disposal service company to asses the situation and determine cause for
malfunction. From conservation with Mr: Darold I understand you would contact a
company. This letter is being sent to you since you are the current owner of the park.

On November 20, 1997, another inspection was made to the park and sewage was again, . ...
ponding in the areas previously noted above. A new large excavated hole was dug about Governor

15 feet-north of the ponding sewage between space # 15 and # 16. This rather large hole _,ﬁwl_
contained a pool of sewage and was not covered or fenced-off. :

2020 SW Fourth Avenue
Suite 400

Portland, OR 97201-4987
(503) 229-52563 Voice
TTY {503) 229-5471
DEQ-1 .z




Caleb Siaw
December 11, 1997
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The file for this property shows previcus owner, Sam Banki was sent a Notice of
Noncomplidnce (INON) on June 14, 1956. Mr. Banki was advised to correct the violation
by completing twe items; 1) temporarily correct the violation of the existing septic tank
located between space # 15 and #16 within 7 days from date of letter and 2) submit &
complete application for a Water Pollution Control Facilities (WPCF) permit within 90
days and also replace the existing septic tank after receiving Department concurrence.

On August 1, 1996, Sam Banki was sent another letter with the June 14, 1996, NON
enclosed. Mr. Banki mentioned to Dennis Illmgworth from the Department that he had
completed the lid replacement and buried the septic tank. The NON further directed Mr.
Banki to apply for a WPCF permit. To this date, our office has not received a completed
WCPF permit application. An application for a WPCF permit is enclosed. It 1is
recommended you retain the services of a qualified consultant to assist you in the design
and construction of the system upgrade.

On October 8, 1997, Mary King from the DEQ North Coast Branch Office (NCBO)
wrote to you requesting a written summary of the repairs made to the existing septic tank.
On October 15, 1997, the NCBO received a letter from you addressing the actlon taken to
repair the septic tank.

Allowing sewage effluent to continue to discharge to the ground surface is a violation of
Oregon Administrative Rule (OAR) 340-71-130(3) and is prohibited. This is a Class II
violation and is considered to be a significant violation of Oregon environmental law. As
a result, we will refer this violation to the Department’s Enforcement Section with
recommmendation to initiate a formal enforcement action if you do net submit a WPCF
application by January 1, 1998. Plans and specifications should be submitted by
February 1, 1998, and system construction taking place as soon as p0551ble after
permit has been Issued

The discharge of untreated sewage to the ground surface presents a public health hazard
to occupants of the park as well as visitors and the surrounding neighbors. Pets or insects
that have been in contact with sewage can act as carriers of infectious disease organisms
and transmit them to humans. There are human diseases present in sewage as well as
normal intestinal bacteria. The degree of risk and the number of diseases present in
sewage increase with the number of people contributing to the sewage pool. It is of
extreme importance to human health that you prevent the surfacing of sewage at the
facility.




Caleb Siaw
December 11, 1997
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&

Until the system(s) can be repaired, measures must be taken to safeguard public health
and the environment by maintaining sewage below the ground surface. The areas of
ponded effluent must be kept covered and periodically disinfected with lime, bieach, or a
suitable equivalent. The affected areas should also be fenced-off and posted to prevent
exposure and alert tenants. Installation of a temporary holding tank can be authorized if
this is the only way to keep sewage from discharging to the ground surface. This requires
a permit from the DEQ North Coast Branch Office, plans and specifications, fee, land use
compatibility statement and a contract with a licensed sewage disposal service company.

The Department is unaware of any plans to extend a community sewer system to this
property. As you know, this property is severally limited for any type of on-site sewage
disposal system. To further complicate matters, the location of the existing systems and
which systems serve what spaces is unknown and/or as-built plans are lacking. By
probing, digging and exposing certain components of the system, one can start to develop
plans. Be careful to not damage the systems while digging.

Your prompt response in resolving the sewage problem on this property is imperative. If
you have any questions regarding this letter, please contact Dewey Darold at 503-229-
6313. Otherwise, you can reach Ms. Anne Cox from our Northwest Region office at 503-
229-6653 for information about the WPCF permit application process.

Sincerely,

Robert Baumgartner, Manager
Technical Services Section.
Water Quality, Northwest Region”
DWD:dwd : .
Enclosure: WPCF permit apphcatlon packet
ce: DEQ/Enforcement Section
DEQ/NWR
DEQ/NCBO

Clatsop Comity Planning Department
800 Exchange Street, Suite 100
Astoria, OR 97103
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S ) O Department of Environmental Quality
: r egon ' , Northwest Region

john A. Kitzhaber, M.D., Governor 2020 SW Fourth Avenue
. Suite 400
Portland, OR 972014987
February 3, 1998 (503) 229-5263 Voice
TTY (503) 229-5471
CERTIFIED VIATL
Caleb Siaw -
Forest Lake Resort
19075 SE Foster Road

Boring, OR 97009

Re: OSS-NWR-98-009: Clatsop'County: Twn 5N, Rng 10W, Section 4A, Tax Lot 1100
Notice of Noncompliance

Dear Mr. Siaw:

On December 11, 1997, the Department of Environmental Quality (DEQ) sent you a
notice of noncompliance (NON) for sewage disposal violations cccurring at Forest Lake
Resort in Seaside, Oregon. . The notice directed you to submit to the Department a
completed WPCF application by January 1, 1998, and plans and specifications by
February 1, 1998. To this date, the Department has not received an application or plans
and specifications for the sewage system upgrade. Since December 11, 1997, Mr. Dewey
W. Darold, R.S., has made numerous site inspections to the park and has observed
continued sewage failures at space # 16 and # 37.- Also, there have been several poilution
complaints filed with the Department regarding the unsanitary conditions at the park.

Mr. Darold spoke to you while conducting an inspection at the park on December 17,
1997. You were working on the sewage system at space # 16, when he advised you to not
do any work on the system since pertnits are required and for you to seek advice from
qualified consultants for technical assistance on septic system upgrade. Repairing any
portion of an on-site sewage disposal system without first applying for and obtaining

© permit is 4 Class'T violation of Oregon Administrative Rules. Disposing of sewage in a
location not authorized by the Department is also a Class I violation.. Operating an on-
site sewage disposal system that is failing is a Class II violation. Further, Mr. Darold
observed sewage being pumped on to the ground surface from the open sewage pit next to
space # 16. This illegal pumping occurred on December 9 and December 17, 1997. This
type of activity is considered a significant violation of Oregon Environmental Laws.

It must be understood that repeated sewage failures at the park cannot continue. Your
efforts to remedy the Situation is lacking and it’s apparent you have neglected the sewage
disposal problems at the park. The Department has wamed you in the past about sewage

disposal viclations at another park you owned.




Caleb Siaw

Forest Lake Resort
February 3, 1998
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The Department requests you immediately address these violations with a corrective
action plan which you must submit to the Department by February 15, 1998, in order to
insure that the violations will be corrected.

If you have any questions about this letter, please contact Mr. Darold at 229-6313.
For questions pertaining to the WPCF permitting process, you can contact Ms. Anne Cox

at 503-229-6653. :
Sincerely,

-~ - Robert Baumgartner, Manager

Source Control Section _
Water Quality, Northwest Region

DWD:dwd

ce: DEQ/Enforcement Section
DEQ/NWR
DEQ/NCEBO

Clatsop County Plahning Department
800 Exchange Street, Suite 100
Astoria, OR 97103




John A, Kitzhaber, M.D., Governor 2020 SW Fourth Avenue
Suite 400

Portland, OR 972014987

{503) 229-5263 Voice

March 13, 1998 TTY (503) 229-5471

A U Department of Environmental Quality
r egon Northwest Region

CALEB SIAW
19075 SE FOSTER ROAD ‘ _ ,
BORING OR 97009 .

Re:  Permut Application 991481
File No. .109808
Clatsop County

The Department of Environmental Quality received your application for a waste discharge permit
on February 17, 1998. However, we are unabie to consider your application complete and are
returning it to you for completion. Please take care of the following items:

X_  No latitude/longitude provided for the center of site. (Include DEGREES, MINUTES and

~ SECONDS TO THE NEAREST 15 SECONDS.)
X_ LUCS not approved and signed by local land use authority

X_ NoTax lot map.

X_ No plan submitted for repairing/upgrading the sewage disposal systems

Please send a tax lot map showing the Fofést Lake Resdrt‘%roperty highlighted. If you can also
submit a topographical map with the site location highlighted, I can calculate the latltude and.
longitude for you.

The approval signature on the Land Use Compatibility Statement (LUCS) has to be that of an
official of the local planning agency with jurisdiction over this property. Enclosed is the laad use
application you submitted to DEQ. Please have it filled out and signed by Clatsop County
Planning"Department. | ‘

Your apphcamon is missing a very crucial comporent: a preliminary engineering report or facility
plan report showing the existing facilities along with your proposal for providing a satisfactory
means of sewage disposal for Forest Lake Resort. Please refer to Part C of the application and
the explanation on the back of the application for help in completing this part of your application.
Your proposal to pump sewage from one failed system to another one as a means of solving the

sewage system failures is completely unacceptable.

It is recommended that you use the services of a qualified consultant cxperience&
with large onsite sewage disposal facilities to help you in complying with the above
requests. A qualified professional will be required to inspect the completed system
repair and certify that it was installed according to the approved plans. The
qualified professional is also required to submit as-built drawings of the instailed




Forest Lake Resort
Page 2

system. A partial list of consultants who are known to work in on-site disposal is enclosed for your
convenience, or you may select someone else.

Forest Lake Resort has continuing reports of failed septic systems and sewage discharging to
ground surface or to waters of the state. It is imperative that you control and eliminate any sewage
discharges or surfacing of sewage at the facility until a permanent solution can be implemented.
Allowing partially treated sewage to discharge to ground surface presents a potential public health
hazard to the park residents as well as to visitors and those exposed through direct contact, or
through contact with pets or insects that have been in contact with the sewage. There are human
disease organisms present in sewage as well as normal intestinal bacteria. It is of extreme
importance to human health to prevent the surfacing of partially treated sewage.

Unitil a permanent solution is in place (construction of a sewage treatment and disposal system to
serve the park), you must prevent the further discharge of sewage. This may be accomplished by
frequent pumping of the septic tanks. Any new sewage spills or discharges must be contained.
Any excess liquids shall be removed by a DEQ licensed septage hauler, and the area of the
spill/discharge shall be disinfected. The limed area is then covered with soil. Any areas of
sewage discharges shall be fenced to prevent access by children or pets and shall be posted as
being contaminated by sewage. Under no circumstances are you to dispese of sewage or septage
other than by calling the septage pumper truck to remove ponded sewage, septage or effluent.

You cannot construct a sewage treatment and disposal system for the park until a WPCF permit
has been issued. You cannot obtain a permit if you have not yet submitted a complete
application. Enclosed is your application and a list of consultants. Please provide the
Department with the necessary items as soon as possible. We will then be able to move forward

. with processing your application.

Should youn have any questions about this letter, please contact me at (503) 229-6653.

Sincerely,

Anne Cox, R.S. -
Environmental Specialist

Water Quality Source Control -
‘Northwest Region

AVC/ave
Enclosures: Consultant list, WPCF application

ce: DEQ/NCBO
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Jahn A, Kiezhaber, ML.D., Governor 2020 SW Fourth Avenue
‘ Suite 400

Portland, OR 972014587

) (303) 229-3263 Voice

March 24, 1998 TTY (503) 229-3471

CERTIFIED MAITL
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Caleb Siaw

Forest Lake Resort
16073 SE Foster Road
Bodag, OR 97009

Re: OSS-INWR-98-024: Clatsop County: Twn 5N, Rug 10W, Section 44, Tax Lot 1100
NOTICE OF NONCOMPLIANCE

Dear Mr. Siaw:

On December 11, 1997, and again on February 3, 1998, the Department of Environmental -
Quality (DEQ) seat you notices of noncompliance (NON) for repeated sewage disposal
violations occurring at Forest Lake Resort in Seaside, Oregon. The first NON directed

you o submit a Water Pollution Control Facilides (WPCF) application by January |,

£998, and plans and specifications by February 1, 1998. To this date, you have submitted
an incomplete WPCF application without plans and specifications for the sewage system
upgrade. Further, the notice required you to rnaintain the sewage below the ground

surface and to fence-off, disinfect the area, and post the affected area to alert the tenants

of the park. On December 17, 1997, Mr. Darold spoke with you at the park and again
informed you that you must obtain appropriate permits prior to doing any work on the

septic system. O this visit Mr. Darold observed you working on the septic system by

replacing pipe and grave! in the disposal trench between space # 15 and # 16. Wr. Darold
had informed you previously on November 14, 1957, following the first complaint, not to
do any modifications or alterations to this system without first obtaining the necessary

permits.

Mr. Darold again spoke to you on December 19, 1997, and once again told you to obtain
the required permits prior to doing any work on the septic sysiem and to immgdiately take
action to prevent the sewage fajlures at the park.

On January 7, 1998, Mr. Darold visited the park again and sewage was surfacing next to
space # 37. This surfacing sewage was first observed back on November 20, 1997.




Caleb Siaw

Forest Lake Resort
March 24, 1998
Page 2

On February 6, 1998, Mr. Darold visited the park and once again observed sewage
pouding to the ground surface at space # 37. Ou February 11, 1998, Mr. Darold spoke to
you and told you to take immediate action to eliminate the continuing sewage failures at
the park. M. Darold advised you to install & temporary holding tank to contain the
sewage and haul it off site {or proper disposal until a complete replacement on-site
sewage disposal system could be installed. You indicated to Mr. Darold that you were
doing everything you could to correct the problem and that you were meeting with 2
consultant the following day. But as of March 24, 1998, you still have not taken the steps
Mr. Darold advised you to do to correct the sewage disposal violations at the park.

On February 17, 1998, the Department received another complaint from a park tenant that
sewage had backed-up into a shower in the mobile home. Information provided by this
tenant shows that sewage backed up into his mobile home on at least two occasions;
January 2 and again on January 8, 1998. On January 26, 1998, raw sewage surfaced at
the east side next to space # 22 and on February 16, 1998, sewage surfaced on the west
side of space #22. On January 27, 1998, the tenant called DEQ and stated the manager
was notified about the sewage problemns and had not responded back. On January 30,
1998, Mr. Darold visited the park at space #22. Alihough it appeared sewage had
surfaced recently in the past due to a sewage debris/scum line present around the building
sewer line, sewage was not surfacing during the visit. On February 6, 1998, M. Darold
again visited space # 22. The affected area had been cleaned up and was not surfacing -

sewage during the visit,

On March 9, 1998, the Department received a phoae call from a park tenant that sewage
was ponding in a large area next to space # 37, and flowing to a low area in the middle of
the park. Recently, on March 12, 1998, Mr. Darold once again visited the park. Sewage
was observed just below a concrete lid next to space # 37. A dye test revealed sewage
ponding below a mobde home at space # 27. Further examination inside the building
sewer clean-outs and septic tank riser lids showed elevated sewage [evels indicating
improper operation of the soil absorption field. , There may be other sewage failures at the
park the Department has been unable to detect.

[t is very apparent that you have neglected the unsanitacy conditions at the park. This
constitutes 2 public health hazard and is prohibited. You continue to allow unirsated or
partially treated sewage to discharge to ground surface even after repeated :
communication from the Department directing you to take action to element the discharge

of human waste.
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Forest Lake Resort
March 24, 1998
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The Department is very concemed thar you have not taken the required action to comply
with the previous NON letters. The Department is also concerned about the humasn
health and environmental impacts sewage poses to the park tenants. You are again
directed to take immediate action to fence off the arsa where sewage is surfacing,
immediately eliminate the'surfacing sewage including, if nesded, installing a temporary
holding tank, to disinfect the area if surfacing sewage with lime, to post the area
providing warning of uatreated human waste. Also, Mr, Siaw, you need to provide the
Department a complete WPCFE permit as described to the lettar sent by Ms. Anne Cox of
our office. Mr. Siaw, you also need to obtain the necessary permit prior to altering or
repairing these failing systems. Repeated sewage failures and unsanitary conditions at the
park must be corrected immediately. ;

As described above you have violated the following Oregon Revised Statutes (ORS):

ORS 468B.025, states in part that ao person shall cause pollution of any waters of the
state or place or cause to be placed any wastes in a location where such wastes are likely
to escape or be carried into the waters of the state by any means. The sewage from these
failing septic systems may be entering waters of the state.

ORS 468B.080, requires all plumbing fixtures in buildings or structares from which
waste water or sewage is or may be discharged, to be coanected to and all waste water or
.sewage {rom such buildings or structures to be discharged into a sewerage systen, septic
tank system or other disposal system approved by the Department. The failing on-site
septic systems- are unapproved systems.

In addition to the above violations, several Oregon Administrative Rules (OAR) have
“been viorla;’tp‘d,_m__'l'hgy— are as follows:

OAR 340-71-120(2) states that each and every owner of real property is jointly and
severally responsible for: 1) disposing of sewage on the property in conformance with the
rules of the Department, 2) connecting all plumbing fixtures on the property from which
sewage is or may be discharged to a sewerage facility or on-site sewage disposal system
approved by the Department, and 3) maintaining, repairing, and/or replacing the system
as necessary to assure proper operation of the system. ’

OAR 340-71-130(3) prohibits allowing:the discharge of untreated or partially rreated
sewage or sepiic tank effluent directly or indirectly oato the vromd surface or into public
waters. You have allowed sewage to surface at the park in several areas over a penod of

several months.
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OAR 340-71-160(1) prohibits causing or allowing construction, alteration or repair of a
system, or any part thereof, without first applying for and obtaining a permit. You have
not obtained the proper permits and you have worked on the sepdc system.

OAR 340-71-215(0) requiresh the immediate repair of a failing system. You have not
taken responsible action to immediately repair a failing system.

These violations are significant violations ¢f Oregon’s Environmental laws and
reguladons, and must be corrected immediately. This NON is being forwarded to the
Department’s Enforcement Section for appropriate action. Please cdntact our office
immediately and advise us on how you will correct the sewage problems at the park.

If you have any questions about this letter, please contact Mr. Darold at 229-6313.

For questions pertaining to the WPCF permitting process, you can contact Ms. Anne Cox

at 503-229-6653. ,
Sincerely,

Rabert Baumgarfner, Manager

Source Control Section
Water Quality, Northwest Region -

RPB:dwd

cc:  DEQ/Enforcement Section
DEQINWR
DEQ/MNEBO

Clatsop County Planning Department
300 Exchange Street, Suite 100
Astoria, OR 97103
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B.

E.

F.

A,

c.

D.

iINSTRUCTIONS FOR FILING FOR NEW WATER POLLUTION CONTROL FAGILITIES GENERAL PERMIT

REFERENCE INFORMATION:

1. Enter the applicant's official or legal name. Do not use a colloguial name. If & parmership. list each partner.

Enter the mailing address where the permit and related correspondence should go. ‘ \
Give the name of the responsible official we should contact if we have questions about the application or the facility.

List an alternate to the otticial name in item ‘3.

Enter the address of the facility it different from the mailing address in item ‘2".

6. Enter site location by latitude and longitude.

GENERAL DESCRIFTION OF FACILITY:
Please enter a general description of the tamllty and the primary method of handling wastewaters. .

REQUIRED EXHIBIT:

o LR

AOTE: o

Exhibit A is the most important part of the application. Failure to provide the required
information will delay processing the application and finai actien on permit issuance,

1. A facility description should include all aspects of the facility including, services to be rendered, or activities o be conducted.

2. A facility description should include a map which not only shows the location and expanse of the project but also the lecation of adjacent
waterways, drainage ways, residential areas and industrial or commercial facilmes Please locate project by Township, Range, and 1/4 - 1/4
section,

3. The proposed development and construction schedule should be as complete and accurate as possibie. This should include future expansion plans
or potentiai. .

4. Schematics should include each waste stream (including a water balance), collection facilities, treatment and control facilities. and ultimate
dispasai means of each waste product or effluent. Alternatives for treatment, if being considered, should also be included. Where possible, the
quantity and quality of each waste stream should be noted.

5. The site evaluation report should be prepared by the Agent, or a qualified Consultant. The report shall contain, at 2 minimum, a site diagram and
observations of the site characteristics as outlined in QAR 340-71-150(3)(c).

6. Operation and Maintenance Plan should specity the normal operating parameters of the system(s), Include, for example, the length and spacing of
dose cycles, gallonage of a dose cycle, and calibration of flow meters or elapsed time meters. The maintenance schedule should address ALL

components 1o be inspected and mamtamed together with procedures for doing so. For each item, include the frequency for me,pecnng it and the e

maintenance procedure. If available, include the manufacturer's O&M literature for system components.

a. The WPCF permit requires that monitoring reperts and maintenance reports be submitted, The O&M Plan must include 2 report form.

developed for Schedule B reporting requirements,
b. Describe the spill contingency plan, including procedures or containment and remediation, and phone numbers o call for help.
¢. The collection, storage, and disposal of solids waste and sludges should be addressed, including volume and quality where possible,

7. Groundwater information must be provided for all areas where wastewater or sludge will be stored or disposed. The fellowing minimum
information is required: (In areas of shallow, unprotected aquifers or_cother areas with high potential for groundwater contamination, additional
- informaricn may be required.)
Climatic information.
Topography and soil profile description.
Flooding and erosion potential.
Groundwater wquifer characieristics, including qualiy and gradient.
¢. lLocation of all wells and springs within 1/2-mile radius. .
8. Provide information detailing steps to be taken in protecting surface and groundwaters during construction and operation of the facility.

LAND USE APPROVAL:

The Department wili Tiot process a permit application without evidence that the proposal is approved by local land use planning agencies and meets
statewide planning goals. The attached compatlbmty statement may be used for that evidence.

OTHER PERMITS:

In order for the Department to coordinate with other agencies and other Divisions within the agency, it is important to provide information regarding
the status of other applications or permits.

FEES:
Appropriate fees must accompany every application. Please see attached fee schedule,

DEFINITION:
Signature line — “Legally Authorized Répresentative” \
» Corporation — By a principal executive officer of at least the level of vice president: '
* Partnership or Sole Proprietorship - By a general partner or the propristor {owner), respectively: or
» Munigipality, State, Federal, or other Pubiic Facility — By either a principal executive officer or ranking.elected official.

S
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—Ore On - Department of Environmental Qualify
) Northwest Region

John A. Kitzhaber, M.D., Governar 2020 SW Fourth Avenue
‘ Suite 400

| Portland, OR 972014967
. , (503} 225-5243 Voice
April 30, 1998 . TTY (503) 229-5471

CALEB SIAW
19075 SE FOSTER ROAD
BORING OR 97009

Re:. Permit Application 991481
File No. 109808
Forest Lake Resort
Clatsop County
Incomplete Application

You were informed of sewage discharges at the Forest Lake Resort through a Notice of
Noncompliance dated December 11, 1997. You were required by that Notice to submit a
complete application by January 1, 1998, and approvable plans by February 1, 1998. The
Department of Environmental Quality received your incomplete application for a waste discharge
permit on February 17, 1998, without adequate plans, tax lot map, or signed land use
compatibility statement. By letter dated March 13, 1998, we asked you to compiete the
application. You submitted a signed land use compatibility statement, received on March 31,
1998. We have obtained 2 tax lot map of the property. However, you still have not submitted an
approvable plan for the upgrade and repair of the sewage disposal systems serving the Forest

Lake Resort.

You still need to obtain this permit. Your application is still incomplete because you have not
submitted the required'plans. These systems have NOT been adequately repaired, nor did you
obtain any permits for the work you did. As per Oregon Administrative Ruie (OAR) 340 71-130,
Forest Lake Resort must have a DEQ Water Pollution Control Facilities (WPCF) permit in orcer to

operate.

Your previous violations have already been referred for formal enforcement action. Each day that
you continue to operate the park without a permit constitutes a separate Class II

viclation of Oregon Revised Statute {ORS) 468B.050. Each day of violation 1s

subject to ant additional day of civil penalty assessment, until the Department has

received suitable plans from vou.

DEQ-1




F 6rest‘ Lake Resort
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Please submit the requested plans. Refer to the Department’s March 13, 1998, letter regarding
the plans you must submit. Should you have any questions about this letter, you can contact me
at (503) 229-66353.

Sincerely,

Anne Cox, R.S.
Natural Resource Specialist

Water Quality Source Control
Northwest Region

cc: DEQ/Enforcement
DEQ/NCBO




o U e On Department of Environmental Quality
75 r g ' Northwest Region

fehn A, Kitzhaber, M.D., Gevernor 2020 SW Fourth A‘Vtanue
Suite 400

Portland, OR 972014987
(503) 229-5263 Voice
TTY (503) 229-5471

September 1, 1998

CALEB S-IAW
19075 SE FOSTER ROAD
BORING OR 97009

RICHARD JOHNSON
FOREST LAKE RESORT
8CR&3 255 SP 45
SEASIDE OR 97138

Re:  Permit Application 991431
File No. 109808 -
Forest Lake Resort
Clatsop County
Incomplete Application

Thank you for coming to the Department’ s Northwest Regional Office on Aucrust 27, 1998, to
discuss the Forest Lake Resort and what needs to be done.

- You both stated at the meeting that Mr. Johnson is contract purchasing the park from Dr. Siaw.

. Dr. Siaw s still the owner of record according to the county, and we were not presented with any
documentation that ownership of the property has changed. Based on your statements at the
meeting, the Department will hold both of you responsible for the sewage disposal systems at

Forest Lake Resort,

You both stated that your believe all of the septic systems at the park to be in good working order
again, due to your efforts to flush or pump the systems. You are personally unaware of any
current upsets or surface discharges of effluent.

The Department recently received a complaint of ponding effluent in the area of the drainfield
near spaces 16 and 17, and we will be investigating that complaint in the near future.

Oregon Administrative Rule (OAR) 340 71-130(16) requires you to obtain a
DEQ operational permit when it becomes necessary to repair (replace) an existing
system in a facility of this size. The department has informed Dr. Siaw of this
requirement through Notices of Noncompliance on several occasions. As we
discussed, you must either obtain a DEQ permit or downsize the park by
abandoning the systems that have failed. Dr..Siaw has been previously informed
by phone call and letter that the WPCF application we received is incomplete.




Forest Lake Resort
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You must complete the application, obtain the permit, and construct the needed upgrade.

Dr. Siaw expressed the wish to repair only the failed drainfield. It is the opinion of Department
staff that the several systems serving the park are old and undersized, and that one or more of
them is likely to fail again this winter. Because of the age of the systems, many of them may not
be functioning properly and may be discharging to ground surface or to groundwater, Qur strong
recommendation is that an upgrade for the entire park be done, not just part.

" At the meeting we discussed several options. You should investigate the option of connecting to
Seaside city sewer, although that is a remote possibility. Here is a summary of your other
‘options:

1. When a septic system fails, you must either get the required DEQ permit, or you must
"~ decommission that system and permanently remove from service all structures that were
connected to that system. The Department will NOT give you authorization to connect
those structures to any of the remaining septic systems: For example, if this week’s site
visit confirms another discharge of sewage or effluent, you must either take the connected
uses permanently out of service, or you must obtain'a DEQ permit.

2. You can apply for a National Pollutant Discharge Elimination Systems (NPDES) permit
for either year round discharge, or possibly for winter discharge with summer onsite
subsurface disposal depending on site and soil conditions. Dr. Siaw’s engineering firm
recommended this course of action. The cost of an NPDES permit is roughly $7,000 with
annual fees and mounthly reporting requirements. You would be required to retain the
services of a certified sewage treatment plant operator. The discharge to the river would
require close monitoring, sampling and testing. If you-decide to proceed with this
alternative, you can contact me at (503) 229-6653 for an NPDES application packet

3. You can complete the application for a Water Pollution Control Facilities (WPCF) permit
for either full upgrade of whole park, or a “piecework” repair of only the failed system.
We strongly récommend the full upgrade. The area available for potential drainfield use
is limited, and it is advisable to consider that soouer or later a full upgrade will be
required. Soils, however, may not be suitable for subsurface disposal. In order to see if
WPCEF is even an option, you need to complete and submit the following:

a. A soil evaluatjon report, done by DEQ’s North Coast Branch Officeorbya -
qualified consultant;

b.. A groundwater study showing depth to groundwater, gradient (direction) and
groundwater quality. The park is in an area of a shallow, unprotected aquifer and
there is a high potential for groundwater contamination. The enclosed
Department guidelines for doing a preliminary groundwater assessment will help
you to understand what information is needed;
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c. A narrative and conceptual plan for the upgrade. Please refer to the application
instructions and the checklist. The conceptual plan must include a layout of the
park, showing all of the mobile home spaces and RV spaces, and indicating which
RV spaces have sewer connections. The plan should indicate the location of each
septic tank, dosing tank and drainfield, and the narrative should describe what is
connected to each system; and

d. A déscription and evaluation by a qualified professional of each existing septic
system at the facility (especially if full upgrade is not proposed).

Complete the WPCF application within the next thirty days or submit a complete application for
an NPDES (surface water discharge) permit within the next thirty days. If we do not have a
completed application on file by the time one or more of the systems fails again, the resulting and
past violations will be referred to the Department’s enforcement section for formal enforcement.

If you have any questions, you can contact me at (503) 229-6653. In order to help you complete
the application, I am enclosing a copy of the instructions that accompanied the application we
originally sent to Dr. Siaw, as well as the other documents in the application packet.

Sincerely,

(A Csr

Anne Cox, R.S.

Natural Resource Specialist
Water Quality Source Control
Northwest Region

Enclosure: DEQ Guidelines for Preliminary Groundwater Assessment, WPCF application packet
cc: DEQ/Enforcement

DEQ/NCBO
DEQ/NWR/Dewey Darold




Check List

If you do not submit all the necessary information with your WPCF application, it cannot be
processed, and your application may be returned to you. Please make sure you have included
the following (for all WPCF applications):

1. Applicant line/signature line. Be sure that you enter on the applicant line the exact name
of the party in whose name you want the permit issued: individual, partrership,
corporation, etc. The person signing the application for a corporation or partnership
must be a legal represeatative of that entity. An individual applicant must sign his/her

application.

2. Responsible parties. Please indicate the name and address of the party who is the legal
contact for correspondence regarding the permit, and the name and address of the party
who should receive invoices. You can assign both responsibilities to a single party.

3. Tax lot map. Show locations of all wells on the property and within 1/4 mile of the
property.

4. Site plans, dfawn to scale, showing buildings, plumbing, utilities, proposed sewage
treatment and disposal system. T

- 5. Site evaluation/soils report, done by either a DEQ office, DEQ coutract county, or 2

consultant. If the evaluation is done by a consultant, DEQ will charge an additional
WPCF fee of $350 for site visit (site evaluation confirmation fee). .

6. Land Use Compatibility Statement (LUCS)
7. “Latitude/Longitude (enter it on the application page)

8. Facility description: with diaci'ams and narrative, describe the existing situation,
7 proposed changes, flows, characteristics.

Facilities w1th a prOJected flow or design flow of over 3,000 gallons a day will need to submit
detailed informaton on groundwater aquifer charactenstlcs including quality and gradient.




O

U Depértment of Environmehtal Quality
re gon Northwest Region

2020 SW Fourth Avenue
Suite 400

Portiand, OR 97201-4987
(503) 229-5263 Voice
TTY (503) 229-5471

John A. Kitzhaber, M.D., Governor

September 21, 1998

CERTIFIED MAIL Z 764 753 A816

Caleb Siaw _ :
19075 SE Foster Road .
Boring, OR 97009 '

Re: OSS-NWR-WQ-98-067: Clatsop County: Twn 3N, Rng 10W, Section 4A, Tax Lot 1100
Forest Lake Resort
NOTICE OF NONCOMPLIANCE

Dear Dr. Siaw:

In response to a sewage disposal complaint filed with the Departtrnent of Environmental Quality
(DEQ), on Augnst 11, 1998, Dewey Darold from the DEQ visited Forest Lake Resort on
September 3, 1998, at about 5:15 pm. Two separate areas within the park were inspected for
sewage failures; area between space 15 and 16 and area west of space 37. Mr. Darold did not
observe sewage surfacing between space 15 and 16 at the time of the visit. A clean-out cap
extending to the ground surface in the drainfield (space 16) showed residue had accumulated

~around the four-inch ABS pipe. The cap was removed and sewage was ponding at about 8 inches

below the top of the cap. Mr. Darold proceeded to space 37 where he observed sewage surfacing
west of space 37. The affected area was about three feet in diameter and easily accessible to
humans, pets, or insects and other vectors of disease. The area was not adequately cordoned-off
and the plastic orange fencing had fallen down and was lying in the sewage. A tenant who lives
next to the malfunctioned system has children. The tenants said they painted a white line on the
ground surface to delineate the boundaries of the sewage discharge area. They instructed their
children to not cross over the white line. According to the tenants, the discharge has occurred for
a month or so.

Mr. Darold met with the contract purchaser, Mr. Johnson, and showed him the area where
sewage was surfacing. Mr, Darold advised him that immediate action must be taken to alleviate
the surfacing sewage. Mr. Darold requested the tank be pumped out at once and the area

- disinfected with lime or other suitable chemical and covered with clean topsoil. Mr. Darold

instructed that the-dischérge area also needs to be posted to alert tenants and fenced off in a
manner that prevents access.

Over the past several months the Department has sent you three previous notices of
noncompliance (NON) for repeated sewage disposal violations occurring at Forest Lake Resort
in Seaside, Oregon. The first NON directed you to submit a Water Pollution Control Facilities
(WPCEF) application by January [, 1998 and plans and specifications by February 1, 1998.




Forest Lake Resort
Page 2

To this date, you have submitted an incomplete WPCF application and no plans and
specifications for the sewage system upgrade have been provided. Further, the notice required
you maintain the sewage below the ground surface and to fence-off and post the affected area to
alert tenants of the park. It is very apparent that you have neglected the unsanitary conditions at

the park.
As described below, you have violated the following Oregon Revised Statutes (ORS):

ORS 468B.025, states in part that no person shall cause pellution of any waters of the state or
place or cause to be placed any wastes in a location where such wastes are likely to escape or be
carried into the waters of the state by any means. The sewage from these failing septic systems
may be entering waters of the state.

ORS 468B.080, requires all plumbing fixtares in buildings or structures from which waste water
- or sewage is or may be discharged, o be connected to and all waste water or sewage from such
buildings or structures to be discharged into a sewerage system, septic tank system or other
disposal system approved by the Departrnent. The failing on-site septic systems are unapproved
systems.

ORS 164.785, placing offensive substances in waters, on highways or other property. (1) It is
unlawful for any person, including 2 person in the possession or control of any land, to discard
any dead amimal carcass or part thereof, excrement, putrid, nauseous, noisome, decaying,
deleterious or offensive substance into or in any other manner befoul, pollute or impair the
quality of any spring, river, brook, creek, branch, well, irrigation drainage ditch, irrigation ditch,
cistern or pond of water.

(2) It is unlawful for any person to place or cause to be placed any polluting substance listed in
subsection (1) of this section into any road, street, alley, lane, railroad right of way, lot, field,
meadow or common. It is unlawful for an owner thereof to knowingly permit any polluting
substances to remain in any of the places described in this subsection to the injury of the health
or to the annoyance of any citizen of this state. :

~ In addition to.the aboix‘fe-v‘iolations, several Oregon Administrative Rules (OAR) have been
viclated. They are as follows:

OAR 340-71-130(3) prohibits allowing the discharge of untreated or partially treated sewage or
septic tank effluent directly or indirectly onto the ground surface or into public waters. You have
allowed sewage to surface at the park in several areas over a period of several months.

OAR 340-71-160(1) prohibits causing or allowing construction, alteration or repair of a system,
or any part thereof, without first applying for and obtaining a permit. You have not obtained the
proper permuts and you have worked on the septic system.

OAR 340-71-215(1) requires the immediate repair of a failing system. You have not taken
responsible action to immediately repair a failing system.
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Please be aware that in accordance with OAR 340-71-120(2), each and every owner of real
property is jointly and severally responsible for: 1) disposing of sewage on the property in
conformance with the rules of the Department, 2) connecting all plumbing fixtures on the

[=]
property from which sewage is or may be discharged to a sewerage facility or on-site sewage
disposal system approved by the Department, and 3) maintainin

ining, repairing, and/or replacing the
System as necessary to assure proper operation of the system

The Department is concerned that you have not taken the required action to comply with the
previous NON letters.

The Department is also very concerned about the human health and
environmental impacts sewage poses to the park tenants. Repeated sewage failures and

o
ansanitary conditions at the park must be corrected immediately and cannot continue. In order
tc repair or replace any portion of the sewage disposal systems at the park, you must obtain a
WECF permit. ‘
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Until the system(s) can be repaired, as noted above, you must take the following action

You must immediately remove and dispose of any ponded sewage. Prevent any sewage
or effluent from leaving your property. Irecommend that you have the septic tank

pumped frequently. Cover the affected area with lime, followed by at least six inches of
topsoil.  Fence the area to prevent access by people and pets, and post the area to alert

residents to the potential public health hazard. The site will be revisited within 5 days of
the date of this letter to verify that this has been done

aiey 2p00 diZ pue s591ppE

This is your fourth notification of a Class II violation and is conside 7 764 753 alw
of Oregon environmental law, Therefore, we are referring this viol
Enforcement Section with a recommendation to initiate 2 forrnal en

: Receipt for
enforcement action may include a civil penalty assessment for each

8~ Certified Mail
==~ No Insurance Coverage Provided
If you have any questions about this letter, please contact Mr. Daro!

FQSTN.

. Do not use for International Mail
; (See Reverse),

For questions pertaining to the WPCF perrmttmcr PIOCEss, you can ¢

229-6653.
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December 15, 1998

DEPARTMENT OF
CERTIFIED MAIL P 530 076 928 ENVIRONMENTAL
QUALITY

Caleb Siaw

19075 SE Foster Road

Boring OR 97009-9653

Re: Notice of Violation, Department Order, and
Assessment of Civil Penalty
No. WQ/D-NWR-98-212
Clatsop County '

The Department of Environmental Quality (DEQ) has received several Complaints of
sewage discharging from tanks of an on-site sewage disposal system serving
Forest Lake Resort, your mobile home park in Seaside, Oregon. In response DEQ

‘inspectors visited your property on many dates over the past two (2) years and

identified your failing septic system. The sewage surfacing from this failing
system creates ponds which are easily accessible to residents, their chiidren and
pets, as well as to insects and other vectors of disease. Any sewage discharge
constitutes a public heaith hazard and is a seriocus violation of environmental law.,

DEQ has issued numerous letters notifying you of your violations of the on-site
sewage disposal rules. You were advised to apply for a Water Pollution Control
Facilities (WPCF) permit, acquire DEQ approved drawings and construct a DEQ
approved sewage disposal system. As of this date none of the above have been

completed.

You were alsa notified in a Notice of Noncompliance, dated September 21, 1998,
of the prohibition against the discharge of untreated or partiaily treated sewage or
septic tank effluent directly onto the ground surface. You are required by rule.to
immediately repair the failing system. You were advised that your on-site system
(repaired- or-installed) needed approval from DEQ. Your system has not been

"approved by DEQ. | am especially concerned that you have not taken appropriate

steps to stop the ponding sewage.

You are liable for a civil pénaity assessment because you violated Oregon
environmental law. In the enclosed Notice, | have assessed a total civil penaity of
$6,291. In determining the amount of the penalty, | used the
procedures set forth in Oregon Administrative Rule (OAR) 340-12-
045. The Department's findings and civil penalty determination are
attached to the Notice as Exhibits No.1, No.2 and No.3. )
DEQ is also issuing an Order requiring you to properly repair, TNy

construct or abandon the existing on-site system within specific time Portland, OR 97204-1390
: (503) 229-5696
TDD (503) 229-6993

DEQ-1 @




Caleb Siaw
Case No. WQ/D-NWR-98-212

Page 2

frames. Time is of the essence for the first eight (8) paragraphs of the order.

Within twenty (20} days receipt of this Notice, you must provide documentation.
how you will comply with the Order.

DEQ personnel will cooperate fully and in a timely manner with the appropriate
-approvals and inspections.

Appeal procedures are outlined in Section IV of the Notice. If you fail to either pay
or appeal the penalty within twenty (20) days, a Default Order will be entered

against you.

If you wish to discuss this matter, or if you believe there are mitigating factors
which DEQ might not have considered in assessing the civil penalty, you may
request an informal discussion by attaching your request to your appeal. Your
request to discuss this matter with the Departrnent will not waive your right to a°

contested case hearing.

| look forward to your cooperation in complying with Oregon environmental law in
the future. However, if any additional violations occur, you may be assessed
additional civil penalties.

Copies of referenced rules are enclosed. If you have any questions about this
action, please contact Charles Herdener with the Department's Enforcement
Section in Portland at {503) 229-6839 or toil-free at 1-800-452-4011,

enforcement extension 6839.

Enclosures

cc:  Anne Cox, Northwest Region, DEQ
Dewey Darold, Northwest Region. DEQ
Water Quality Division, DEQ
Department of Justice
Environmental Protection Agency .
Environmental Quality Commission A
Clatsop County District Attorney

Clatsop County Health Department
B57 Commercial, Astoria, Oregon 87103
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION

OF THE STATE OF OREGON

NOTICE OF VIOLATION
DEPARTMENT ORDER AND
ASSESSMENT OF CIViL
PENALTY
No.WQ/D-NWR-98-212
CLATSOP COUNTY

IN THE MATTER OF:
CALEB SIAW,

Respondent.

. AUTHORITY
This Notice of Violation, Department Order, and Assessment of Civil Penalty (Notice

and Order) is issued to Respondent, Caleb Siaw, by the Department of Environmental
Quality (DEQ) pursuant to Oregon Revised Statutes (ORS) Chapters 183-and 468, and
Oregon Administrative Rules (OAR) Chapter 340, Divisions 11 and 12.
B Il. FINDINGS
1. Respohdent owns or operates Forest Lake Resort, mobile home park (park)

‘located at TSN, R 10 W, Section 4 A, Tax Lot 1100, Clatsop County, Seaside, Oregon.

2. On or about November 11, 1997, Dewey Da'r_old, a DEQ inspector, instructed
the Respondent about the mechanice of a septic system operation. Respondent wes also
informed that without a repair permit from DEQ, he cannot perform any modifications or
alterations to the septic system, or parts of the system. -

3. The inspector observed sewage discharging to ground surface at the park on
the following dates: November 20, December 9, December 17 and December 18, 1997,
and Januafy—"i 5, February 6, March 12, and September 3, 1998.

, 4, The inspector examined Respondent’s subsurface sewage disposal system
(on-site system) on September 3, 1898, in response to a compleint from a tenant of the
park. The inspector observed sewage discharging onto the ground surface between
spaces 15 and 16.
W

Page 1 -NOTICE OF VIOLATION, DEPARTMENT ORDER, AND ASSESSMENT OF CIVIL PENALTY
{CASE NO. WQ/D-NWR-88-212) {GCPOC.2 8/18/96)
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5. On September 3, 1998, the inspector observed sewage surfacing near space
37. The affected area was approximately three (3) feet in diameter and accessible to the
residents, their chi[dren, and pets.

© 6. . Onorabout September 3, 1998, the DEQ inspector advised Respondent to

take immediate eetion to repair the failing system including the control and elimination of
the seurce of the discharge. Respondent was advised to take immediate steps to pump,
dismfect fence and post signs at space 37.

7.  Respondent allowed sewage to continue discharging fo the ground surface

8. Respondent has failed to submit a compiete application for a Water Pollution

‘Control Facilities (WPCF) permit and repair the system in accordance with the rules.

9. Respondent has received three (3) Notices of Noncompliance (NONs) dated

December 11, 1897, March 24 and September 21, 1998. The NONs itemized the vioclations

‘and the specific action required to comply with the on-site sewage rules.

lll. VIOLATIONS
Based upon the above, DEQ finds that Respondent has violated Oregon's laws and

rules as follows: ’ ‘

1. Onor about November 20, 1897, through September 3; 1998, Respondent
violated OAR 340-071-130(3) by discharging untreated or partially—treeted sewage directly
or indirectly onito the ground surface constituting a public health hazard. Accordihg to OAR
340-124360(2)(h) this is a Class Il violation,

2. On"or‘abeet November 20, 1997, through September 3, 1998, Respondent
violated OAR 340-071-0215(1) by failing to immediately repair the failing on-site system at
the park. According to OAR 340-12-060(1)(f), this is a Class | violation. |

3. On or about November 20, 1997, through September 3, 1998, Respondent
failed to obtain DEQ's approval for a septic system, sewerage system, septic tank system,
or other disposal system or parts thereof, in violation of ORS 468B.080 (1 )t According to
OAR 340-12-060(1)(c), this is a Class 1 violation.

Page 2 -NOTICE OF VIOLATION, DEPARTMENT ORDER, AND ASSESSMENT OF CIVIL PENALTY

(CASE NO. WQ/D-NWR-98-212) (GCPO.2 9/18/98)




—t

W 00 ~3 o th £ W P

— e '
94 oo =2 O R R B

SRR
N BB R BB RYN 3

—
.>m N

V. DEPARTMENT ORDER
Based upon the foregoing FINDINGS AND VIOLATIONS, Respondent is hereby
ORDERED TO: '

1. Respondent shall immediately initiate actions necessary to correct all of the
above-cited violations and come into full compliance with Oregon state law. |

2 Respondent shall immediately disinfect and cover any existing or any néw
areas of ponding sewage or effuent.

3. Respondent shall immediately fence sach contaminated area and post

" legible warmning signs which can be understood by children.

-4, - Within 24 hours of receipt of this order, Respondent shall pump the septic
fanks at space 37 and between spaces 15 and 16.

5. Within 7 days of receipt of this order, Respondent shall submit a complete
application for a repair permit to DEQ’s North Coast Branch Office in Warrenfon, Cregon,
to install two (2) 3,000 gallon DEQ-approved septic tanks with the outlets temporarily |
plugged. Respondent shall submit with the repair application a signed contract between
Respondent and a DEQ licensed sewage disposal service.

6. Within 7 days of issuance of DEQ repair permit, Respondeﬁt shall
decommission the septic tanks at space 37 and between spaces 15 and 16. Respondent
shall instali the new tanks in accordance with the terms of the re_pair permit and in
compliance with the rules pertaining to the installation and operation of hoiding tanks (OAR
340-71-34(1)'°Reé'p6ndéﬁt shall also install appropriate alarms. |

7. Respondent shall request from DEQ an inspection of the tank installations
upon completion of the installations. 7

8. - Respondent shall operate the new tanks located at space 37 and between 15 |
and 16 in accordance with DEQ's holding tank regulations until such time as a DEQ-
approved permanent sewage disposal system has been installed with a DL;.Q permit,
certified by Respondent's designer, and approved by DEQ,

Page 3 - NOTICE OF VIOLATION, DEPARTMENT ORDER, AND ASSESSMENT OF CIVIL PENALTY
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9. Respondent shall submit to DEQ by the 15™ of each month the taﬁk pumping
records of the preceding month.

- 10.  Within 30 days of service of this order Respondent shall complete
Respondent’'s WPCF application and shall submit acceptable plans and drawings including
drainfields, for a sewage system to serve the entire park. The plans and specifications
shall be designed by a qualified consultant.

11. Within 30 days of plan approval, Respondent shall begin construction of the
system as approved by the Depariment. ‘

12.  Within 180 days of plan approval, Respondent shall complete the
const;ucfion of the system in accordance with the submitted plans and in compliance with

the conditions of the DEQ’s approval of plans.
V. ASSESSMENT OF CIVIL PENALTIES

The Director imposes civil penalties for the violations cited in Section il as follows:

Violation Penalty Amount
No. 1 $1,491
No.2 | $2,400
No. 3 - $2,400

Respondent's total civil penalty is $6,291. The findings and determination of
Respondent's civil penalty pursuant to OAR 340-1 2-045 are attached and mcorporated as

EXthItS No 1, No 2and No. 3.

Vl OPPORTUNITY FOR CONTESTED CASE HEARING

Respondent has the right to have a formal contested case hearing before the
Environmental Quality Commission (Commission) or its hearings officer regarding the
matters set out above, at which time Respondent may be represeﬁted by an attomey and
subpoenarand cross-examine withesses. The request for hearing must be, made in writing,

must be received by the Department's Rules Coordinator within twenty (20) days from the

Page 4 - NOTICE OF VIOLATION, DEPARTMENT ORDER, AND ASSESSMENT OF CIVIL PENALTY
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date of service of this Notice and Order, and must be accompanied by a written "Answer" to
the charges contained in this Notice and Order.

In the written Answer, Respondent shall admit or deny each allegation of fact
contained in this Notice and Order, and shall affirmatively allege any and all affirmative
claims or defenses to the assessment of this civil penalty that Respondent may have and
the reasoning in support thereof.

| Except for good cause shown:;

1. Factual matters not controverted shaill be‘presumed admitted;

2. Failure o raise a claim or defense shall be presumed to be a waiver of such
claim.or defense; |
| 3 New matters alleged in the Answer shall be presumed to be denied unless
admitted in subsequent pleading or stipulation by the Department or Commission.

Send the requést for hearing and Answer to: DEQ Ruleé Coordinatof,'Ofﬁce of
the Director, 811 S.W. Sixth Avenue, Portland, Oregon 97204. Following‘receipt of a

request for hearing and an Answer, Respondent will‘ be notified of the date, time and place

of the hearing. _

Failure to file a timely request for hearing and Answer may resuit in the entry of a
Default Order for the relief sought in this Notice and Order.

Failure to appear at a scheduled hearing or meet a required deadline may resﬁlt ina
dismissal of the rquesi for hearing and also an entry of a Default Order.

The ﬁéﬁa@frr;éht"svcase file at the time this Notice and Order was issued may serve
as the record for purposes of entering the Default Order.

Vil. OPPORTUNITY FOR INFORMAL DISCUSSION -

In addition to filing a request for a contested case hearing, Respondent may also

request an informal discussion with the Department by atta_lching a written request to the

Y

hearing request and Answer.

W

Page 5 - NOTICE OF VIOLATION, DEPARTMENT ORDER, AND ASSESSMENT OF CIVIL PENALTY
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VIil. PAYMENT OF CIVIL PENALTY
The civil penalty is due and payable ten (10) days after the Order imposing the civil
penalty-becomes final by operation of law or on appeal. Respondent may pay the penalty
before that time. Respondent's check or money order in the amount of $6,291 shouid be
made payabie to "State Treasurer, State of Oregon” and sent to the Business Office,
Department of Environm_ental Quality, 811 S.W. Sixth Avenue, Portland, Oregoh 97204.

12 -18-41 WM/H/(/

[\
(==

Date l.angdo Marsh Director

Page 6 -NOTICE OF VIOLATION, DEPARTMENT ORDER, AND ASSESSMENT OF CIVIL PENALTY
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EXHIBIT 1

FINDINGS AND DETERMINATION OF RESPONDENT'S CIVIL PENALTY
PURSUANT TO OREGON ADMINISTRATIVE RULE (OAR) 340-12-045

VIQLATION: Discharge of untreated or partially treated sewage onto ground
surface is prohibited.

CLASSIFICATION: This is a Class |l violation pursuant to QAR 340-12-060(2}(h).

MAGNITUDE: The magnitude of the violation is moderate pursuant to OAR 3430- |

12-045(1){a}lii}, because there is no selected magnitude for this . _
violation.

CIVIL PENALTY FORMULA: The formula for determining the amount of penalty of each

violation is:
BP + [(0.1xBP)x{(P+H4+ O+ R+ C)] + EB

"BP" is the base penalty which is $500 for a Class It moderate magnitude violation in the

lIPI"

IIHH

| Rﬂ.

“C!l

matrix listed in OAR 340-12-042(3)(b).

is Respondent’s prior significant action(s) and receives a value of 0, as Respondent has
no prior significant actions.

is the past history of Respondent in taking all feasible steps or procedures necessary to
correct any prior significant action(s) and receives a value of O because Respondent has

no prior significant actions.

is whether or not the violation was a single occurrence or was repeated or continuous
during the period of the violation and receives a vailue of 2 according because the
violation existed for more than one day.

is the cause of the violation and receives a value of 10 because Respondent’s conduct
was flagrant. Respondent was repeatedly advised by DEQ to repair the septic
system. DEQ inspectors on eight {8) different dates from November 20, 1987 to
September 3, 1998 have observed discharging sewage from Respondent’s park.
Within the_past year Respondent has received three {3) Notices of Noncompliance
(NON). These NONs itemized what Respondent had to do to comply with the rules.
Respondent was advised to repair/install a system which does not endanger public
health. The DEQ inspectors, both by mail and in person, advised Respondent what
needs to be done and not to modify the system without DEQ’s approval.
Respondent had actual knowledge of the law and consciously set out to commit the

violation.

is Respondent's cooperativeness in correcting the violation and receives a value of 2
because Respondent was uncooperative and did not take reasonable steps to minimize
the effects of the violation by preventing the discharge of sewage onto the ground
surface and by such misconduct created a health hazard.

(Caleb.Exh.No. 1) (GCP.1 9/9/96) Page 1- Case No.WQ/D-NWR-88-212




"EB" is the approximate dollar sum of the economic beneflt that Respondent gained through )
noncompliance, and receives a value of $291 which is the repair cost Respondent
avoided by not replacing the septic tanks which caused the sewage discharge.

PENALTY CALCULATION:

" Penalty BP + [(0.1xBP)x(P+H+ O +R + C)] + EB
' $500+[(01x$500)x(0+0+2+10+2)]+$291

8500 + ($50 x 14) + $291

$500 + $700 + $291 o

8

$

= $1,200 + $291
= $1

(Caleb.Exh.No. 1) (GCP.1 9/9/96) -Page 2- Case No.WQ/D-NWR-98-212




EXHIBIT 2

FINDINGS AND DETERMINATION OF RESPONDENT'S CIVIL PENALTY
PURSUANT TO OREGON ADMINISTRATIVE RULE (OAR) 340-12-045

VIQLATION: Failure to immediately repair a failing on-site system.
CLASSIFICATION: - This is a Class | violation pursuant to OAR 340-12-060(1){f)
- MAGN : The magnitude of the violation is moderate pursuant to OAR 340-

12-045{1){a)(ii} because there is no selected magnitude for this
violation. -

CIVIL PENALTY FORMULA: The formula for determining the amount of penalty of each

IIBPII
"P"

) an-

ﬂoﬂ

ll'l'Rl'

"C

(Caleb.Exh.No. 2) DOC NO.(GCP.1 9/9/96) -Page 1-

violation is: ‘
BP + [(0.1xBP)x{P+H+ O+ R+ C)] + EB

is the base penalty which is $1,000 for a Class | moderate magnitude violation in the
matrix listed in QAR 340-12-042(3}{b).

is Respondent's prior significant action(s) and receives a value of O as Respondent has
no prior significant actions.

is the past history of Respondent in taking all feasible steps or procedﬁres necessary to
correct any prior significant action(s} and receives a value of O because Respondent has
no prior significant actions.

is whether or not the violation was a single occurrence or was repeated or continuous
during the period of the violation and receives a value of 2 because the violation existed

for more than one day.

is the cause of the violation and receives a value of 10 because Respondent’s conduct
was flagrant. Respondent has been repeatedly advised by DEQ te repair the septic -
system. DEQ inspectors on eight (8) different dates from November 20, 12897 to
September 3, 1998, have observed discharging sewage from Respondent’s park
Within the past year Respondent has received three (3} Notices of
Noncompliance(NONs). The NONs itemized what Respondent had to do to comply
with the rules. Respondent was advised to repairf/install a system which would not
endanger public health. The DEQ inspectors, both by mail and in person, advised
Respondent what had to be done and not to modify the system without DEQ's
approval. Respondent had actual knowledge of the law and consciously set out 1o
commit the violation.

is Respondent's cooperativeness in correcting the violation and receives a value of 2
because Respondent disregarded repeated compliance warnings whlch would have
corrected the v:oiation

Case No.WQ/D-NWR-98-212




"EB" is the approximate dollar sum of economic benefit the ReSpondent gained through ,
noncompliance, and receives a value of O because the EB was only applied in Exhibit
No.1 because had Respondent repaired the system he would have been in compliance.

PENALTY CALCULATION:

BP +[(01xBP})x(P+H+ O+ R+ C)] + EB

$1,000+ [(0.1x $1,000) x (0 +0+2 +10+2)]1 + O

$1,000+ [{$100) x {14)+ O

$1,000+ $1,400

$2,400 ‘ o

Penalty

[ T I A |

Case No.WQ/D-NWR-98-212
{Caleb.Exh.No. 2) DOC NO.{GCP.1 9/9/96) -Page 2 -




-EXHIBIT 3

FINDINGS AND DETERMINATION OF RESPONDENT'S CIVIL PENALTY
PURSUANT TO OREGON ADMINISTRATIVE RULE (OAR) 340-12-045

VIOLATION: Failure to obtain Departmental approval for a septic system,
sewerage system, septic tank system, or other disposal system or
parts thereof

" CLASSIFICATION: This is a Class | violation pursuant to OAR 340-12-060(1){(c).

MAGNITUDE: The magnitude of the violation is moderate pursuant to CAR 3430-
12-045(1)(a){ii} because there is no selected magnitude for this
violation. ‘

CIVIL PENALTY FORMULA: The formuia for determining the amount of penalty of each

' violation is:

BP+[(O1xBP)x(P+H+O+R+C)]+EB

"BP" is the base penalty which is $1,000 for a Class | moderate magnitude violation in the

. IIPII

HH"

“Oll

IIRII

I‘IC'I

matrix listed in OAR 340-12-042(3)(b).

is Respondent's prior significant action(s} and receives a value of 0, as Respondent has
no prior significant actions.

is the past history of Respondent in taking all feasible steps or procedures necessary to
correct any prior significant action(s) and receives a value of O, because Respondent

has no prior significant actions.

is whether or not the viclation was a single occurrence or was repeated or continuous
during the period of the violation and receives a value of 2 because the violation existed

for more than one day.

is the cause of the violation and receives a value of 10 because Respondent’s conduct
was flagrant. Respondent has been repeatedly advised by DEQ. to repair the septic
system. DEQ inspectors on eight (8) different dates from November 20, 1997 to
September 3, 1998 have observed discharging sewagde from Respondent’s park.
Within the past year Respondent has received three (3) Notices of Noncompliance -
(NONs). The NONSs itemized what Respondent had to do to comply with the rules.
Respondent was advised to repair/install a system which would not endanger public
health. The DEQ inspectors, both by mail and in person, advised Respondent what
had to be done and not to modify the system without DEQ’s approval. Respondent
had actual knowledge of the law and consciously set out to commit the violation.

is Respondent's cooperativeness in correcting the violation and receives a value of 2
because Respondent persisted in disregarding repeated compliance guidance to
minimize the effects of the violation.

{Caleb.exh.No.3) (GCP.1 8/9/96) -Page 1-- . : Case No.WQ/D-NWR-88-212
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"EB" is the approximate dollar sum of the economic benefit (EB) tnét Respondent gained -
through noncompliance and receives a value of O because the Respondent has paid the

Water Pollution Control Facility permit application fee, but the application was
incomplete.

PENAL ALCULATIO

BP + [0.1xBP}x{P+H+O+R+ C)] + EB

$1 000+[(O1x$1 000)x(0+0+2+10 +2]1 + 0

$1,000 + [($100)x (14)] + O ,

$1,000 + $1400 + O
$2,400 : .

| Penalty

(| | I (O

{Caleb.exh.No.3) (GCP.1 9/9/36) - -Page 2- Case No. WQ/D-NWR-98-212
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File Name: (I/%V\// CALERP
Date of Initial Discovery/Inspection: ~. |

Date Investigation Completed: . 9-F%5 .
(Provide adequate justification below if the time between 1 & 2 exceeds 10 days)

Date Referral Sent to Enforcement Section: Lo 28 F&
(Provide adequate justification below'if,t_he time between 2 & 3 exceeds 25 days)

Date FEA Sent to Director's Office: 7 1021 T
{(Provide adequate justification below if the time between 3 & 4 exceeds 20 days)

Timeliness Summary: ,
# of days from Completed Investigation to FEA Sent to Director (2 to 4): _//-2L~ Fe

Director’s Expectation:
45

s
Days Over/ﬁjn;i.c} ) Director's Expectation:  / '( /{; 7
‘ K.\/ '
Under |,
2xpe fr7 n

INVESTIGATION DETAILS: [Note: If you have prepared and attached an inspection
~ report or memo that details any of the following questions, you do not have to repeat the
~ information below. However, you do need to specify under each question, by reference,

exactly where the information is located in the attachments.]
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IN THE CIRCUIT COURT OF THE STATE OoF OREGCN

FOR THE COUNTY OF CLATSCP

STATE OF OREGON,
Case No. 98-1359
Plaintiff,
JUDGMENT OF CONVICTION

vs. AND SENTENCE ORDER
‘ Date: 1/22/99
CALEB S5IAW, Judge: David Hantke
DA: Joshua Marquis
Defendant. Defense: Stephen Roman

Reporter: Paula Kidder

COUNT: 1 :
CHARGE: Unlawful Water Pollution in the First Degree
CLASS: Class B Felony

INCIDENT DATE: September 10, 19298
PLEA TO LESSER-INCLUDED

COUNT: 2
CHARGE: Unlawful Water Pollution in the Second Degree
CLASS: Class A Misdemeanor

INCIDENT DATE: September 10, 1598
: CONVICTED

Finding of guilt following a No Contest Plea on Count 2.

99 M 27 PR 1346
TOR

IT IS THE JUDGMENT OF THIS COURT that the defendant is convicted of

the above listed crime, that imposition of sentence is suspended
and that the defendant shall be placed upon bench probation for 24
months, subject to the following terms of probation:

1. Defendant shall 1mmed1ately notify the Court of any change cf
address.
2. Defendant shall ohey all crlmlnal laws, state, federzl, county

and municipal.

PAGE 1 - JUDGMENT OF CONVICTICN AND SENTENCE ORDER
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3. Defendant shall be required to make a good faith effort
to comply with all DEQ requirements necessary to bring
the property known generally as Forest Lake Resort into
compliance with DEQ rules and regulations regarding waste
material.

4. Defendant is sentenced to pay and shall pay to the Clerk of
the Circuit Court as a condition of probation the financial
obligations in the manner designated under the Money Judgment
section set forth below. R

MONEY JUDGMENT

The STATE OF OREGON is the judgment creditor. The DEFENDANT is the
Jjudgment debtor. Faillure to pay financial obligations will cause
the defendant’s financial obligation being referred to the
Department of Revenue or some other collection agency for action.

COMPENSATORY FINE - $10,000.00
UNITARY ASSESSMENT . s 60.00
TOTAL AMOUNT OF MONEY JUDGMENT §10,060.00

The compensatory fine shall be paid to the Cregon Department of
Environmental Quality.

Defendant shall pay the money judgment in installments of not less
than $1,500.00 per month, beginning October 31, 1999 and with a
like payment on the same day of each month thereafter until the
entire balance is paid in full. All financial obligations shall be
paid in full 60 days prior to termination of defendant’s probation.

IT IS FURTHER ORDERED that any Bail/Security shall be applied to
the court-ordered obligaticn owed by the defendant in this case,
then to any other financial obligations defendant owes to this
Court. -
PAYMENT OF THE ABOVE FINANCIATL. OBLIGATIONS SHALL BE MADE TO:
TRIAL COURT CLERK, CLATSOP COUNTY CIRCUIT COURT, P. O. BOX 659
ASTORIA, OREGON 97103

JANUARY 22, 1999 %

DATE DAVID HANTRE
7

v -~ CIRCUIT COURT JUDGE

PAGE 2 - JUDGMENT OF CONVICTION AND SENTENCE ORDER
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O Department of Environmental Quality
7] regon Northwest Region
S 2020 SW Fourth Avenue
John A, Kjtzhabe_r, M.D., Governor . Suite 400
Portland, OR 57201-4987
(503) 229-5263 Voice
TTY (503) 229-5471

February 2, 1999

CALEB SIAW ' -
19075 SE FOSTER ROAD
BORING OR 97009

Re:  Permit Application 991481
File No. 109808
- Forest Lake Resort
- Clatsop County
WQ/NWR-99-010
NOTICE OF NONCOMPLIANCE
INCOMPLETE APPLICATION

Oregon Administrative Rule (OAR) 340 71-130(16) requires you to obtain a DEQ Water
Polllution Control Facilities (WPCF) permit when it becomes necessary to repair (replace) an
existing system in a facility the size of Forest Lake Resort. You have been required by law
and rule to obtain this permit and to upgrade or repair the park’s systems since the first
documentation of septic system failure at the Forest Lake Resort in the fall of 1997.

The operation of the park’s sewage disposal systems without either a Water Pollution Control
Facilities (WPCF) permit or a National Pollutant Discharge Elimination Systems (NPDES)
permit is a Class I violation and is considered to be a serious violation of Oregon
environmental law. The terms of your probation for your recent conviction on the criminal
charge of water-pollution in the second degree requires that Forest Lake Resort be in
compliance with all state water quality regulations. If you fail to submit a complete permit
application in accordance with the schedule set forth below, we will refer this matter to the
Clatsop County District Attorney for possible prosecution as a probation violation.

You have submitted an incomplete application for a WPCF permit. This type
of permit authorizes onsite, usually subsurface disposal of sewage. In order to
go forward, you need to complete the application, obtain the permit, submit
approvable upgrade plans, and construct the needed upgrade. - .

We strongly recommend that you construct a full upgrade of the park’s
wastewater disposal system. The area available for potential drainfield use is
limited, and it is advisable to consider that sooner or later a full upgrade will be




Forest Lake Resort
Page 2

required. However, some sites may not be suitable for subsurface disposal due to poor soils,
topographical features and/or inadequate disposal area.

In order to see if a WPCF (on-site) permit is even an option for your facility, you need to
complete your WPCE application by submiiting the following items, previously requested in
my letter to you dated September 1, 1998:

a. - A soil evaluation report by DEQ’s North Coast Branch Office or by a qualified
consultant; :

b. A groundwater study showing depth to groundwater, gradient (direction) and
groundwater quality. The park is in an area of a shallow, unprotected aquifer
and there is a high potential for groundwater contamination. The Department
groundwater assessment guidelines that I mailed you on September 1,1998, will
help you to understand what information is needed; |

c. A narrative and conceptual plan for the upgrade. Please refer to the application
instructions and the checklist sent to you previously. The conceptual plan must
include a layout of the park, showing all of the mobile home spaces and RV
spaces, and indicating which RV spaces have sewer connections. The plan
should indicate the location of each septic tank, dosing tank and drainfield, and
the narrative should describe what is connected to each system; and

d. A, description and evaluation by a qualified professional of each existing septic
system at the facility (especially if full upgrade is not proposed).

If a WPCF permit is found to be not feasible, you will need to apply for an NPDES permit for
either year round discharge, or possibly for winter discharge with summer onsite subsurface
disposal depending on site and soil conditions. Several months ago your engineering firm
recommended this course of action. The cost of an NPDES permit is roughly $7,000 with
annual fees and monthly reporting requirements. You would be required to retain the services
of a certified sewage treatment plant operator. The discharge to the river would require close
monitoring, sampling and testing. If you decide to proceed with this alternative, you can
contact me at (503) 229-6653 for an NPDES application packet.

You have obtained a repair permit from DEQ’s North Coast Branch Office authorizing
installation of two holding tanks at the park. The holding tank installation is an interim
measure to prevent sewage or effluent discharges until there is an approved meang of sewage
disposal for the units connected to these tanks. You must continuously operate these holding
tanks as well as all other systems at the park in such a manner that no more discharges of
sewage or effluent occur. Any such discharge to ground surface or to surface waters of the
state would constitute a Class I violation of Oregon environmental law. Should a discharge
occur, you must take immediate action to protect the park residents from exposure to the
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sewage or effluent. All ponded wastewater must be removed by a licensed sewage disposal
service. The contaminated area must be limed to disinfect it. If feasible, the limed area should
be covered with six inches of soil to protect residents from coming into contact with the lime.
In any case the area should then be fenced and posted to keep residents and pets out of that
area. :

Please submit a complete WPCF application or notify the Department that you require an
NPDES permit by March 5, 1999. If it is determined that an NPDES permit is required,
please submit a complete NPDES application by April 5, 1999.

If you have any questions, you can contact me at (503) 229-6653.

Sincerely,

(Lo Cptd

Anne Cox, R.S.

Natural Resource Specialist
Water Quality Source Control
Northwest Region

cc:  DEQ/Enforcement
DEQ/NCBO
DEQ/NWR/Dewey Darold
Clatsop County District Attorney
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O Department of Environmental Quality
re gon ' Northwest Region

oA Kitzhaber Mom.. G 2020 SW Fourth Avenue
John A. Kitzhaber, M.D., Governor Syite 400

- Z 004 366 675 Portland, OR 97201-4587
CERTIFIED MAIL RETURN RECEIPT (503) 229-5263 Voice

TTY {503) 229-5471
March 19, 1999

CALEB SIAW
19075 SE FOSTER ROAD
BORING OR 97009

Re:  Permit Application 991481
File No. 109808
Forest Lake Resort
Clatsop County
WQ/NWR-99-030
NOTICE OF NONCOMPLIANCE -

On February 2, 1999, you were sent a Notice of Noncompliance listing the continuing violations
at Forest Lake Resort at the time of the letter. The missing items from your application for a
DEQ permit to authorize upgrade of the sewage system at the park were also listed. The Notice
stated that discharges of sewage or effluent to ground surface or to waters of the state constitute
Class I violations of Oregon Environmental Law. :

On March 8, 1999, DEQ’s North Coast Branch office received a sewage discharge complaint
from one of the tenants at the park. The complainant told our office that she had already notified
the park manager of the problem. In response to the complaint Dewey Darold, DEQ staif,
visited Forest Lake Resort on March 12, 1999. He found sewage discharges in two new
locations in the park: - a past discharge as evidenced by fecal material and toilet paper that
occurred between spaces 23 and 24; and a current discharge of both solids and liquids between
spaces 19 and 20. He also noted that water was leaking into the tank at the tank/riser interface of
the holding fafik that was recently installed near space 15.

By phone call on March 12, Mr. Darold notified Brenda Siaw of the sewage discharge violations.
Mr. Darold received a voice mail message from Brenda Siaw at 7:45 a.m. on March 15, stating
that Seacoast Nursery had responded to the problem, pumped the tank, put lime down, and that
the problem was taken care of.

However, Dave Darling of Seacoast Nursery stated by phone on March 15, 1999, that these areas
of sewage discharge were not serviced last week by Seacoast Nursery. Company records for the
-week of March 8-12 indicate that Seacoast worked on a clogged line at space 40, and that the
company pumped the following tanks that week: a septic tank near space 32, the holding tank at
space 15, and the septic tank/dosing tank complex in the'open grassy area.
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Mr. Darold left you a voice mail message at 3:21 p.m. on March 15 to let you know that Seacoast
Nursery had not corrected the sewage problems at spaces 23-24 and 19-20.

* Seacoast confirmed by phone on March 16 that they had within the past few hours been
authorized by you to correct the problems at spaces 23-24 and 19-20, and that they were at the
park that day working on the problems in those locations.

The above documented sewage discharges represent Class I violations of Oregon Administrative
Rule (OAR) 340-71-130(3) and Oregon Revised Statute (ORS) 164.785.

As noted in the Notice of Noncompliance of February 2, 1999, you are continuing to operate the
park’s sewage disposal systems without a DEQ Water Pollution Control Facilities (WPCF)
permit or National Pollutant Discharge Elimination Systems (NPDES) permit to do so.

This is a Class I violation of OAR 340-71-130(16) and ORS 468B.050. We still have not
received a completed application from you.

These Class T violations are considered to be serious violations of Oregon environmental law.
The terms of your probation for your recent conviction on the criminal charge of water pollution
in the second degree requires that Forest Lake Resort be in compliance with all state water
quality regulations. We are therefore referring these violations to the Clatsop County District
Attorney for his consideration as possible probation violations. The Department is also
considering taking formal enforcement action, which may include assessment of civil penalties.

You are to take immediate action to protect the park residents from exposure to the sewage or
effluent. All ponded wastewater must be removed by a licensed sewage disposal service. The
contaminated area must be limed to disinfect it. If feasible, the limed area should be covered

" with six inches of soil to protect residents from coming into contact with the lime. In any case
the area should then be fenced and posted to keep residents and pets out of that area. Itisa
violation of ORS 164.785 to allow the exposed sewage to remain at the park.

You need to dcit_arjmine the cause of the new sewage discharges. If a discharge is due to a broken
or clogged sewerline, this can be remedied by replacing the broken line (plumbing permit
required) or by clearing the clog. If the discharge is due to drainfield failure, the Department
may require you to obtain another repair permit and to install holding tanks in each of these
locations as an interim measure to protect public health until a full upgrade for the park is -
constructed. '

I recommend that you have your park manager make daily inspections of the park’s sewer
systemns to assure that there are no further sewage discharges. If there are further discharges, he

i

needs to contact DEQ immediately and to also take steps to remedy the problem. |
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You also need to make the necessary corrections on the two holding tank installations authorized
under Permit 99-03 so that the Department can issue a Certificate of Satisfactory Completion.
The correct electrical alarms/floats must be installed by a licensed electrician (electrical permit
required), and the tanks need to be made water tight to ground surface. Operation of an _
unapproved sewage system is a violation of ORS 468B.080, ORS 454.605 to 454.745, and OAR
340-71-175(5). '

If you have any questions, you can contact Anne Cox at (503) 229-6653.

Sincerely,

Robert P. Baumgartner
Manager

Water Quality Source Control
Northwest Region

cc: - DEQ/Enforcement
DEQ/NCBO
DEQ/NWR/Dewey Darold
Joshua Marquis, Clatsop County District Attorney
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e i ) Or e OY]_ . Department of Environmental Quality
N : 1 Northwest Region

: Jobn A, Kitzhaber, M.ID., Gevernor 2020 SW Fourth Avenue
‘ Suite 400
CERTIFIED MAJL RETURN RECEIPT Portland, OR 97201-4987

(503) 229-5263 Voice
503) 229-547
April 29, 1999 TTY (505) 22858 1.

CALEB SIAW .
19075 SE FOSTER ROAD L : B
BORING OR 97009 '

Re:  Permit Application 991481
File No. 109808
Forest Lake Resort
Clatsop County
WQ/NWR-99-054
NOTICE OF NONCOMPLIANCE

" By Notice of Noncompliance dated March 19, 1999, the Department of Environmental Quality
(DEQ or Department) notified you of continuing and new sewage violations at Forest Lake
Resort. Since that time more violations have been documented by site visits on March 25 and
again on April 23, 1999.

The violations of Oregon Revised Statutes (ORS) and Oregon Administrative Rules (OAR) are
as follows:

» Allowing sewage to discharge to ground surface (ORS 164.785 and OAR 340-71-130(3))
» Operation of the park’s sewage systems without a permit (ORS 468B.030)

. Ope,ration of the holding tanks without DEQ approval of their installation (ORS 468B.080,
ORS 454.605 to 454.745, and OAR 340-71-175(3).

These are Class I violations and are considered to be serious violations of Oregon environmental
law. The terms of your probation for your recent conviction on the criminal charge of water
pollution in the second degree requires that Forest Lake Resort be in compliance with all state
water quality regnlations. We are therefore referring these additional violations to the Clatsop
County District Attorney for his consideration as possible probation violations. The Department
is also considering taking formal enforcement action, which may include assessment of civil '
penalties.

DEC-1
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If you have sold the park, please provide the Department with written documentation of the sale
including the names and full addresses of the new owners.

If you have any questions, you can contact Anne Cox at (503) 229-6653.

Sincerely,
/-/.’. K‘L' gnﬁhj rr:’l"’-f'."‘

jw%
Robert P. Baumgartner
Manager

Water Quality Source Control
Northwest Region

ce: DEQ/Enforcement
DEQ/NCBO
DEQ/NWR/Dewey Darold
Joshua Marquis, Clatsop County District Attorney
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May 21,1999 ‘
DEPARTMENT OF
: ENVIRONMENTAL
Caleb Siaw
19075 SE Foster Rd. QUALITY
Boring, OR 97009
ENFORCEMENT SECTION
Re: Mutual Agreement and Order
In the Matter of:
Caleb Siaw
Case No. WQ/D-NWR-98-212
Clatsop County

Dear Dr. Siaw:

The Mutual Agreement and Order (MAQ) in the above case has been approved by the
Director of the Department of Environmental Quality on behalf of the Environmental
Quality Commission.” A copy of the signed order is enclosed. If you have any
questions please contact Anne Cox at (503)-229-6653.

Thank you for your cooperation and your full compliance is expected.

‘Sincerely,
A G

Les Carlough, Manager
Enforcement Section

LAC:

Enclosure

cc.  Rules Coordinator, DEQ
Anne Cox, NWR Region, DEQ
Dewey Darold, NWR Region, DEQ
WQ Division, HQ, DEQ
Business Office, DEQ

(GC.8 06/98)

2020 SW Fourth Avenue
Suite 400

Portland, OR 97201-45987
(503) 229-5528

TTY (503) 229-5471

DEQ-1
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION
‘OF THE STATE OF QREGON

)
IN THE MATTER OF: ) MUTUAL AGREEMENT
CALEB SIAW } AND ORDER
} No.WQ/D-NWR-98-212
} CLATSOP COUNTY
WHEREAS:
1. Caleb Siaw (Siaw} owns or operates Forest Lake Resort, a mobile home

park {park) located at T5N R 10 W, Section 4 A, Tax Lot 1100, Clatsop County,
Seaside, Oregon. ‘ | ' o

2. Or! or about November 111, 1997, Dewey Darold {Darold), a Department
of Environmental Ouelity (DEQ or Department) inspector, instructed Siaw about _the
mechanies of a septie system operation. Siaw was also informed that Without a repair
permit from DEQ, he cannot perform any modifications er alterations to the on-site
sewage disposal system or part thereof (system).A

3. Darold observed sewage discharging to ground surface at the park on
the following dates: November 20, December 9, December 17 and December 18,
1997; and January 15, February 6, March 12 and September 3, 1938.

4, Darold examined Siaw’s system on September 3, 1998, and observed
sewage dtscharging onto the ground surface between spaces 15 and /16 and space
7. T T bt o plonird]

5. On or ebout September 3, 1998, Darold advised Siaw to take immediate
action to repair the failing system incieding the controi and eliminetion of the source of
the discharge. Siaw was advised to take immediate steps to pump, disinfect, fence/
and post signs warning of the surfacmg sewage. M@M &m/ W

6. Siaw has not submitted a complete application for a Water Pollution

Control Facilities (WPCF} permit and repair the system in accordance with the rules. |

Page 1 - MUTUAL AGREEMENT AND ORDER {GMAOQ.3)
{CASE NO. WQ/D-NWR-538-212) ‘ {CASE NAME: CALEB SIAW)

T LT
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7. Siaw received three (3) Notices of Noncompliance {NONs} dated
December 11, 1997, March 24 and September 21, 1998, citing the violations listed
above. '

8. On December 15, 1998, DEQ issued Notice of Assessment of Civil
Penalty and Department Order No. WQ/D-NWR-38-212 (Notice) to Siaw. The Notice
assessed a $6,291 civil penalty against Siaw for three (3) violations alleged in the
Notice. The Order required Siaw to: 1) disinfect the areas where sewage was
discharging onto the ground surface at the park; 2) fence the aﬁected areas; 3) pump
the tanks when required; 4} install and complete the repairs for the new tanks; and 5)
subrﬁit to DEQ the pumping records of the tank pumping by the 15" of each a;nonth of
the preceding month. '

9. By letter dated January 4, 1999, Siaw filed a request for hearing and an

Answer to the Notice.

10. DEQ sent a NON on February 2, 1999,_citing repeated occurrences of
the same violations cited in the Notice.

11. DEQ and. Siaw recognize that Siaw will continue to violate ORS
454,665 and OAR 340-71-175 until the interim holdiﬁg tank systems have been
properly constructed and the Department issues a Certificate of Satisfacfory
Completion.

12;_'.,7!;DEO="and:Siaw recognize that Siaw will confinue to violate ORS
468B.050, OAR 340-71-130(15) and {16) until Siaw is issued either a WPCF or
NPDES Permit by DEQ, and completes the construction required under either

permit.

13. DEQ and Siaw recognize that the Environmental Quality Commission

i

has the power to impose a civil penalty and to issue an abatement drder for

violations of Oregon law. Therefore, pursuant to ORS 183.415(5), DEQ and Siaw

Page 2 - MUTUAL AGREEMENT AND ORDER {GMAQ.3)
{CASE NC. WQ/D-NWR-88-212) {CASE NAME: CALEB SIAW)
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wish to limit and resolve the future violations referred to in Paragraph 11 and 12 in
advance by this Mutual Agreement and brder (MAOQJ.

14. This MAO is not intended to settle the violations cited in paragraphs 2
through 8, for which Siaw has requested a contested case hearing. This MAQ is
not intended to limit, in any way, DEQ’s right to proceed against Siaw in any
forum for anyagaeet future violations not expressly settled herein.

N_OW‘TH ORE, it is stipulated and agreed that:

15. The Environmental Quality Commission shal] issue a final order:

A. Requiring Siaw to comply with the fo'l!owing‘schedule and

" conditions:

_ (1) Siaw shall monitor the park daily for sewage d:scharges

Within six (6) hours of discovering a discharge of on-site sewage to the ground
surface or receiving notification of a discharge of on-site sewage to the ground
surface, Siaw shall: 1) disinfect the areas where sewage was discharging to the
ground surface at the park; 2) cover any existing or any new areas of ponding sewage
effluent; 3) fence the contarﬁinated area; and 4} post legible warning signs that can be
understood by children. Siaw shall also telephone DEQ’s North Coast Office in
Warrenton, Oregon_ at (503) 861-3280 (or leave a message) reporting the discharge
and state w‘hat- correc;cive action Siaw shall take and the timetable that Siaw proposes
to accomp-l;s‘a such measures. |

{2)  Siaw shall complete the repair construction authorized by
Repair Permit #99-03. Siaw shall qualify for and request frofn DEQ a signed
Certificate ef Satisfactory. Completion within 30 days of signing this MAQO.

(3)  Siaw shall operate the new holding tanks Iacated at

space 37 and between spaces 15 and 16 in accordance with DEQ's holding tank

regulations until such time as a DEQ-approved permanent sewage disposal system

Page 3 - MUTUAL AGREEMENT AND ORDER (GMAD.3)
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has been installed with a DEQ WPCF permit or National Pollution Discharge
Elimination System (NPDES) permit.r

(4)  Siaw shall submit to DEQ’s North Coast Office located at
65 N.Hwy 101, Suite G, Warrenton, OR 971486, by the 15" of each manth, the
tank pdmping records of the preceding month. The records shall be from a DEQ
licensed sewage pumper. If Siaw enters into a new contract, with a DEQ licensed
sewage pumper, within seven (7) days of entering int_o that contract, Siaw shall
submit a copy of that contract to DEQ’s North Coast Office.

{(5)  Siaw shall submit within four {4) weeks of the signing of
this MAO a soil evaluation report (report) for the park to DEQ’s North Coast Branch

Office. The report should be performed by a qualified consultant. Based on that

report DEQ will determine if a WPFC or NPDES permit is needed.

B. (1) Siaw shall cbmple’ce a WPCF application within 30 days of being
notified by DEQ if DEQ dgtermines a WPCF permit is needed based on the soil
evaluation. '

(a}) Siaw shall complete the following items for the app!ic_étion if a
WPCF permit is required:
(i} A groundwater study showing depth to

groundWater. _gradient‘ (direction) and groundwater quality.

| LW o (i) A narrative and conceptual plan for the upgrade is
required. Refer to the WPCF application instructions and checklist. The conceptual
plan must include a layout of the park, showing all of the mobile home spaces and
Recreational Spaces (RV), and indicating which RV spaces have sewer bonnections.
The plan shall indicate the ‘Iocation of each septic tank, dosing tank andt drainfield.

The narrative shall describe what is connected to each system, a description and an

evaluation by a qualified professional of each existing septic system at the facility.

Page 4 - MUTUAL AGREEMENT AND ORDER {GMAQ.3)
{CASE NO. WQ/D-NWR-98-212) (CASE NAME: CALEB SIAW)
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{b}  Within 30 days of subfnitting a complete WPCF permit
application, Siaw shall submit acceptable plans and specifications as per OAR 340-52
for a sewage system to serve thé entire féc‘ility.

{c}  Within 30 days of DEQ issuing the WPCF permit
and approving the plans, Siaw shall begin construction of the upgrade. The
construction shall be in accordance with all applicable construction codes,
ordinances, rules or statutes from the appropriate authority.

{d) Withfn 180 days of plan approval, Siaw shall
corhp.lete the construction of the upgrade system in accordance with the: submitted
blans and in compliance with the conditions of the DEQ's approval of plans.

B. ‘(2).'lf a NPDES permit is required the NPDES application shall be |

complefed within 120 days of the decision b\) DEQ that such a permit is required.

.16. If any event occurs that is beyond Siaw's reasonable cohtrol and that
causes or may cause a delay or deviatidn in performance of the requirements of
this MAQO, Siaw shall immediately notify the Department verbally of the cause of
delay or deviation and its anticipated duration, the measures that have been or will
be taken to prevent or minimize the delay or deviaticn; and the timetable by which
Siaw pr_oposeé to carry out such measures. Siaw shall confirm in writing this

information’ '\{yithin‘five (5) working days of the onset of the event, It is Siaw's

- responsibility in the written notification to demonstrate to the Department's

satisfaction that the delay or deviation has been or will be caused by

| circumstances beyond the control and despite due diligence of Siaw. If Siaw se

demonstrates, the Department shall extend times of performance of related
activities under this MAO as appropriate. Circumstances or events beyond Siaw's

control include, but are not limited to, acts of nature, unforeseen strikes, work

stoppages, fires, explosion, riot, sabotage, or war. Increased-cest-ofperformanscs

Page 5 -MUTUAL AGREEMENT AND ORDER (GMAQ.3)
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17. Reg‘arding the violations set forﬂ; in Paragraph 11 and 12 above,
which are expressly settled herein, Siaw and the DEQ hereby waive any and all of
their rights to any and all notices, contested hea‘ring, judicial review, and to
service of a copy of the final order herein. The DEQ reserves the right to enforce
tﬁis order thr;ough appropriate administrative and judicial proceedings.

18. Siaw acknowledges that he has actual notice of the contents and
requirements of this MAQ and that failure to fulfill any of the requirements hereof
woul!.d constitute a violation of this MAQO and subject Siaw to payment of civil
penalties. |

19. The Department may am-end the compliance schedule and conditions
in this Order upon finding that such modification is-necessary becéuse of changed
circumstances or to protect public health and the‘ environment. The Department
shall provide Siaw a minimum of thirty (30) days written notice prfor to issuing an
Amended Order modifying any coméliance schedules or conditions. |

20. This MAO shall terminate 60 days after the completion of the. -
construction of the upgraded system in accordance with the DEQ approved plans,
schedules,. conditions and permit.

/il B
I/
1
/!
/1
11
/I
/1

Page 6 - MUTUAL AGREEMENT AND ORDER (GMAQO.3)
{CASE NO. WQ/D-NWR-58-212) (CASE NAME: CALEB SIAW)
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Caleb Siaw

7777

- Date

L 2w S FY

Date

iT IS SO ORDERED:

{Name) “Curza  Setn)
{Owner) 1f—;—-x—-inm

et = Y e 4 P ] .
-

DEPARTMENT OF ENVIRONMENTAL QUALITY

Langdon Marsh, Director

FINAL ORDER

- ENVIRONMENTAL QUALITY COMMISSION

.By: ﬁ W’cﬁy Z ‘é/éé&/é/

Langdon Marsh, Director
Department of Environmental Quality
Pursuant to OAR 340-11-136{1}

Page 7 - MUTUAL AGREEMENT AND ORDER (GMAQ.3)
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Ore O[ l Department of Environmental Quality
Northwest Region

john A. Kitzhaber, M.D., Governor ) 2020 SW Fourtk; ﬁl\;eezgs
June 7, 1999 Portland, OR 97201-4987

{503) 229-5263 Voice
TTY (503) 229-5471

CALEB SIAW
19075 SE FOSTER ROAD :
BORING OR 97009 -

Re:  Permit Application 991481
File No. 109808
Forest Lake Resort
Clatsop County
Compliance with MAO

- On May 20, 1999, you and the Department executed a Mutual Agreement and Order. Please
note the following:

1. The MAO requires that you satisfactorily complete construction of the holding tanks
within 30 days of the signing date of the MAQO. Enclosed is a copy of DEQ’s correction
notice dated March 12, 1999. The requested corrections have not been made. If you
don’t get the holding tanks approved by June 20, 1999, this will constitute a violation of
the MAO.

2. The MAO requires you tc submit by the 15™ of each month the holding tank pumping
records for the previous month. May’s records are due by June 15.

3. The MAO requires you to complete a WPCF application within 30 days of signing of the
MAO. No groundwater studies have been submitted nor has a satisfactory narrative and
conceptual plan been submitted. Please refer to previous letters spec1fy1ng the items
needed to complete your application.

Also enclosed are portions of the signed MAO indicating the above items you agreed to
complete. If yon haveany:questions, please contact me at (503) 229-6653.

Sincerely,

Anne Cox, R.S.

Natural Resource Specialist
Water Quality Source Control
Northwest Region

DEQ-1
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A Enclosure: Correction Notice, portion of MAO

cc: DEQ/Enforcement/Charley Herdener
DEQ/NCBO
DEQ/NWR/Dewey Darold
Bob Sweeney, Environmental Management Systems
4080 SE International Way, Suite B106
Milwaukie, Oregon 97222




STATE OF OREGON
DEPARTMENT OF ENVIRONMENTAL QUALITY
ON-SITE SEWAGE SYSTEM INSTALLATION

CORRECTION NOTICE

An Inspection of this On-Site Sewage System has identified the following deficiencies:
HOLDING TANE SpPrcE 75 £16 e

/'> WaTer /{ﬂ//ﬂ?ﬁ' /073 /7.4/4//»77 Fanl at /94,',,7L wheve riser
- Lommects T \;40/, Flanlk, /'v%ﬁ/é’& tisev comnection waTer g b7
Geal coulle o<, Dy ferior 07[ riser Afd?zﬁwef Luhich 0’/‘6’.) Las 2
O/Peﬁ/ryq 7 accomnodale ressare piae. Thic 421;"/}/’7?’ mw%é e%c/yeévﬁé’zé
:73 7 Jze /n(ammg Flows So Both Tanks qp/peg/ec/ 5V5P€57L due’
4 %o C‘ﬂmrau‘fr/s?[zcs o~ /_gxa,c/_;, A/ éw/a’mfg 5evtr /Df/D/ny Fo
m Forales must be coater - 9/121 Fleoge 7‘*«’57; / /ﬁwfc{m? Sevstr
pé/méihq connected To both f:mporary Aa/c/zng Fn Ko Fravicle
cor s fre ats'on 7"/2.::74 waler 947 7Ars'7ﬁmg hos T tien ;D/,,a_

Under the provisions of the OREGON ADMINISTRATIVE RULES, all deficiencies fisted above must be
corrected within 30 days, and a CERTIFICATE OF SATISFACTORY COMPLETION must be issued prior to
use of this system. When corrections have been completed, call for inspection.

PERMIT NO.___ 1 7~ 93 SN /o W YA /100
: , Township Range Section Tax Lot/ Acct. No.
INSPECTION:
TIME 200 p. 7.
DATE $-12-99 CONTACT: Norih (0ast Branch OFh: ce;u
& 5'0‘?*?&/ 3250 o A/
BY_ Leaton 0FFice  al” 229~ é}/B
. {Signature)

DO NOT REMOVE THIS NOTICE FROM SITE
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has been installed with a DEQ WPCF permit or National Pollution Discharge

Elimination System (NPDES) permit.
| {4)  Siaw shall submit to DEQ’s North Coast Office located at

65 N.Hwy 101, Suite G, Warrenton, OR 87146, by the 15" of each month, the
tank pumping records of the preceding month. The records shall be from a DEQ
licensed sewage.pumper. If Siaw enters into a new contract, with a DEQ licensed
sewage pumper, within seven (7) days of entering into that contract, Siaw shatl.
submit a copy of that contract to DEQ’s North Coast Office.

{5) Siaw shall submit within four (4) wee.ks of the signing cﬁ‘
this MADQ a soil evaluation report (report) for the park to DEQ’s North Coast Branch
Office. The repo& should be performed by a qualified consultant. Based on that
report DEQ will defermine if a WPFC or NPDES ﬁermit is needed, |

B. (1)} Siaw shall complete a WPCF apphcatlon within 30 days of being
not:fled by DEQ if DEQ determines a WPCF permlt is needed based on the soil
evaluation. '

{a} Siaw shali complete the following items for the ap'plication- if a
WPCF permit is required:

_ {i) A groundwater study shaowing depth to
groundwater gradtent {direction) and groundwater quality.

i) A narrative and conceptual plan for the upgrade is
required. Refer to the WPCF application instructions and checklist. The conceptual
plan must include a layout of the park, showing all of the mobile home spaces and
Recreational Spaces {RV), and indicating which RV spaces have sewer connections.
The plan shall indicate the .!ocation of each septic tank, dosing tank and drainfield.
The narrative shall describe what is connected to each system, a éescription and an

evaluation by a qualified professional of each existing septic system at the facility.

Page 4 - MUTUAL AGREEMENT AND ORDER {GMAO.3) -
“eim A (CASE NAME: CALEB SIAW)
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wish to limit and resolve the future violations referred to in Paragraph 11 and 12 in

" advance by this Mutual Agreement and Order (MAQ). _

14. This MAOC is not intended to settle the violations cited in paragraphs 2
through 8, for which Siaw has requested a contested case hearing. This I‘;AAO is
not intended to limit, in any Wa\j, DEQ’s right to proceed against Siaw'in- any -
forum for any=gaie of future violations not expressly s.ettled herein.

NOW‘.TH' ORE, it is stipulated and agrééd that:

15. The En{/ironmenta[ Quality Commission shall issue a final order:

A. Requiring Siaw to éofnply with the following schedule and
conditions: |
(1} Siaw shall monitor the park daily for sewage discharges.

Within six (8) thrs of discovering a discharge of on-site sewage to the ground
sun‘aée or receiving notification of a discharge of on-site sewage to the ground
surface, Siaw shall: 1) disinfect the areas where sewage was discharging tp the
ground surface at the park; 2) cover ahy existing or-any new areas of ponding sewage
effluent; 3) fence the contaminated area; and 4} post legible wérm’ng signs that can be
under’sto_od by children. Siaw shall also telephone DEQ’s North Coast Office in
War.renton; Oregon at (503) 861-3280 (or leave a message) reporting the discharge

and state.what corrective action Siaw shall take and the timetable that Siaw proposes

to accomplish such measures.

(2} Siaw shall complete the repair construction authorized by
. /-'
Repair Permit #99-03. Siaw shall qualify for and request from DEQ a signed

Certificate of Satisfactory Completion within 30 days of signing this MAO.

(3)  Siaw shall operate the new holding tanks located at
space 37 and between spaces 15 and 16 in accordance with DEQ’s holding tank

regulations until such time as a DEQ-approved permanent sewage disposal system

Page 3 - MUTUAL AGREEMENT AND ORDER (GMAQ.3)
o (CASE NAME: CALEB SIAW)




fasnioh : Department of Environmental Quality
3 re gon Northwest Regicn

7/ 2020 SW Fourth Avenue

7 John A. Kitzhaber, M.D., Governaor Suite 400
Portland, OR 97201-4%87
(503) 229-5263 Voice
TTY (503) 229-5471

August 16. 1999

CALEB SIAW
19075 SE FOSTER ROAD
BORING OR 97009

Re:  Permit Application 991481
. File No. 109808
Forest Lake Resort
Clatsop County
WQ/NWR/99-085
NOTICE OF NONCOMPLIANCE,
INCOMPLETE APPLICATION

On May 20, 1999, you entered into a Mutual Agreement and Order (MAQ) with the
Department of Environmental Quality (DEQ). You have violated that MAQ as follows:

15A(1) Failure to monitor daily and/or notify the Department of further sewage discharges at .
the park. Department staff have found sewage discharges since the signing of the MAO. On
July 20 and July 21, Mr. Malo was witnessed pumping septic tank effluent out of a tank onto
ground surface. You are responsible for the park and should have known about these
occurrences and have reported them to DEQ.

15A(4) Failure to submit monthly holding tank pump records by the fifteenth of the following
month to DEQ’s North Coast Branch Office. May’s records were submitted six days late on
June 21, 1999:- No pump records have been received for June or July.

15A(4)—Failure to inform DEQ if you change pumpers. You have had Ed’s Septic pump your
holding tanks on several occasicns. However, you have not notified the Department of this
change, nor have you submitted a contract with Ed’s Septic.

15A(5)—Failure to submit a soil evaluation report within four weeks of the signing of the
MAO. DEQ did not receive this report until July 22, 9 weeks after execution of the MAO.
By these omissions and late submittals, you continue to delay the process of bringing the park
into compliance. Therefore, I am referring these MAQO violations to DEQ’s enforcement
section with a recommendation that DEQ send you a penalty demand notice.
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Also, Dr. Siaw, I will take this opportunity to inform you of the Department’s review of the
soil report submitted on July 22, 1999, by your system desigoner Bob Sweeney. Based on the

- soil report, we have determined that a WPCF permit is feasible and is required for your
wastewater System upgrade. As per the terms of the MAO, you have 30 days from this notice
to complete your WPCF permit application. ‘

The proposed area for post treatment subsurface disposal is across Hwy 101 and on the
property of Mr. Malo. The site suitability has been confirmed by DEQ staff’s evaluation of
test pits. To use this area, you will need to have the required septic easement recorded before
plans can be approved, and you will need to determine that there is a lawful method for
transporting the RGF filtrate from the park’s treatment plant to the disposal area. The
subsurface disposal options on the actual park property have been found to be unsuitable due to
lack of area, area prone to flooding, and shallow depth to the permanent groundwater table.

In order to complete your WPCF application, you need to submit exhibits providing
groundwater information and an evaluation of groundwater and surface water impacts. The
preliminary groundwater assessment submitted to DEQ June 21, 1999 by your consultant was
nsufficient to demonstrate groundwater quality will not be degraded by the proposed disposal
system. Groundwater information should be specific to the proposed disposal area and include
well logs, a description of the surface geology, general hydrogeology or hydrology, a
surmnmary of water rights (surface or groundwater) in the area, and a basis for conclusions
given with regard to direction of groundwater flow. Information available to the DEQ
indicates the aquifer underlying the disposal area is shallow, unprotected and interconnected.
with surface water in the immediate area.

‘The DEQ’s Groundwater Rules (OAR 340-40) require a groundwater gunality protection
program be implemented where permitted sources have the potential to adversely impact
groundwater quality. Because of the known hydrologic characteristics in the area, the presence
of nearby municipal and private water uses, and the design flow of the proposed system, a
Hydrogeologic Characterization report and Groundwater Monitoring Program will be required -
prior to permitfing thé disposal system. A. copy of the Groundwater Rules as well as guidance
documents for the submittal of both the characterization and monitoring plan is enclosed. I
recorumend that you engage the services of a registered professional geologist, engineering
geologist, or engineer qualified to perform hydrogeologic investigations to do this work. The

* comsulting groundwater professional you choose should review these guidance documents and

meet with DEQ staff to propose an approvable workplan and time schedule for completion of

the necessary work. The permit cannot be issued before the Hydrogeologic Characterization,
ineluding initial groundwater monitoring data and estimates of impacts to surface'water and
groundwater, has been submitted.

We will evaluate the completed Hydrogeologic Characterization to determine future
groundwater monitoring requirements and to begin the process of establishing groundwater
Concentration Limits as per OAR 340-40-030. You may be required to install additional or




Forest Lake Resort
Page 3

substitute monitoring wells to demonstrate compliance with permit limits, depending on initial
well placement and construction. Over the course of the first three years of operation of the
disposal system, you will need to gather groundwater quality data and provide appropriate data
analysis upon which we will base the groundwater Concentration Limits in the permit. No
increases in contaminant concentrations above background groundwater quality levels are
permitted without a Concentration Limit Variance as per OAR 340-40-030.

Please submit conceptual plans for your designer’s current proposal within the next three
weeks. Your groundwater consultant will need to know the location and size of the disposal
area, depth of trenches/piping and configuration, the anticipated wastewater quality including
total nitrogen and bacteria, and the quantity of the daily discharge. Submit the Hydrogeologic
Characterization within 30 days of the date of this Notice. The WPCF permit cannot be issued
until these exhibits have been submitted and approved. Failure on your part to submit the items
needed to complete your WPCF application within the next 30 days will result in more
violations of the MAO. If you cannot comply with this or any other condition of the MAO,
you need to notify the Department and request an extension in accordance with Condmon 16 of
the MAO.

If you propose and build a system that adequately reduces or removes pollutants to the point -
that the hydrogeological characterization demonstrates it will comply with OAR 340-40-030,
the Department may determine that you may not be required to perform ongoing monitoring of
the groundwater.

If you have any questiOns about the WPCF permit application, you can contact Anne Cox at
(503) 229-6653. For questions about groundwater issues, please contact Lucinda Bidleman at
(503) 229-5273 on Tuesdays or Wednesdays.

Smcerely,

Robert Baumgartner

Manager

Water Quality Source Control
Northwest Region

Enclosures—groundwater rules, guidance document

cc: DEQ/Enforcement
- Clatsop County District Attorney
DEQ/NCBO
- DEQ/NWR/Dewey Darold
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Environmental Management Systems, Inc.
4080 SE International Way Suite B106
Milwaukie, Oregon 97222
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_O Department of Environmental Quality
regon Northwest Region
' 2020 SW Fourth Avenue

John A. Kitzhaber, M.D., Govemor Suite 400
Portland, OR 97201-4987

(503} 229-5263 Voice

TTY (503) 229-5471

November 12, 1999

CALEB SIAW
19075 SE FOSTER ROAD
BORING OR 97009

Re:  Permit Application 991481
File No. 109808
Forest Lake Resort
Clatsop County
INCOMPLETE APPLICATION
CONCEPTUAL PLANS

“You are still the owner of record for Forest Lake Resort. If someone else is the owner, please
provide us with documentation of the transfer of ownership. You are also the only applicant for
the Water Pollution Control Facilities Permit that is required for the repair and operation of the
park’s sewage disposal systems. The application is still incomplete. This letter addresses only
the issues pertaining to your incomplete application. '

By Notice dated August 16, 1999, you were requested to submit a conceplual plan for the park
system upgrade and a hydrogeologic characterization. We have not received from a qualified
professional any information pertaining to groundwater issues.

Bob Sweeney, Environmental Management Systems, recently submitted a conceptual plan on
behalf of Adrian Malo for a 2000 square foot recirculating gravel filter (RGF) followed by a
2,000 square foot bottomless sand filter (BSF) to be constructed in the tent area between the road
.and berm in-the southwcst corner of the park. This has been proposed as a system to serve the
full park, with units to be connected to the system over a 5 year period.

There is no indication that you were involved with the attached conceptual plan or that you
would agree to construct or operate such a system. However, since you are the permit applicant

- and owner of the park, we are responding back to you with our evaluation of this concept. We
have the following comments: :

* There is not sufficient area for placement of both the RGF and the BSF in tHis area. We
confirmed this by site visit. The RGF would need to be located elsewhere in the park.

¢ The site for the BSF will need to be surveyed to demonstrate that the 50 foot setback from the
river can be met. To show this, you will need to submit a to-scale map showing the surveyed

Mmoo 1
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locations of the BSF site, berm, Necanicum River, flood plain, channels and high water line
adjacent to the site. We cannot permit 2 BSF here until this work is completed.

e The BSF at 2,000 square feet would be loaded at a rate of 5 gallons per square foot per day.
The BSF size needs to be maximized in order to reduce the potential for hydraulic
overloading of the filter. In fact, we would expect little or no treatment of the RGF filtrate to
occur at the proposed loading rate. |

e  We are requiring that the influent to the BSF be denitrified and disinfected, as the BSF cannot
be expected to provide significant treatment. The BSF and RGF are essentially aerobic '
systems and cannot be expected to denitrify, as this requires anaerobic conditions. The
construction plans will need to include post RGF treatment to reduce total nitrogen to no
more than 5 mg/l and to disinfect, probably via ultra violet (UV) disinfection or other means.

* The Department expects the full park to be connected to the proposed upgrade upon
completion of construchon

With the above stated levels of required treatment, we can reduce the requested groundwater
information to that found in a Preliminary Groundwater Assessment. Such an assessment will
necessarily include, however, a determination of the seasonal variations of both depth to and
quality of the groundwater at the site. If you propose and build a system that adequately reduces
or removes pollutants to the point that the hydrogeological assessment demonstrates it will
comply with OAR 340-40-030, the Department may determine that groundwater concentration
limits and ongoing monitoring of groundwater will not be required.

Submit detailed plans erFconstruction of the proposed upgrade and a Preliminary Groundwater -
Assessment within 30 days of the date of this letter. The WPCF permit cannot be issued until
these exhibits have been submitted and approved.

If you have any quesfions about the WPCF permit appLication, you can contact me at
(503) 229-6653. For questions about groundwater issues, please contact Lucinda Bidleman at
(503) 229-5273 on Tuesdays or Wednesdays.

Sincerely,

Anne Cox, R.S.

Natural Resource Specialist
Water Quality Source Control
Northwest Regton

Enclosures-—conceptual pian




o O Department of Environmental Quality

; ' re gon Northwest Region

4 o 2020 SW Fourth Avenue

John A. Kitzhaber, M.D., Governar ' Suite 400
Portland, OR 97201-4987

March 10, 2000 (503) 229-5263 Voice

TTY (503) 229-5471

CALEB SIAW
19075 SE FOSTER ROAD
BORING OR 97009

Final Date for Submission of
Written Comments; March 24, 2000

Re:  Waste Disposal Permit
File No.109808
Forest Lake Resort
Application No. 991481
Clatsop County
WQ-NWR-00-023
NOTICE OF NONCOMPLIANCE

Although you have not yet submitted the required upgrade plans requested last
November, the Department of Environmental Quality (DEQ) is expediting the permit
process by placing the draft permit on applicant review, followed afterward by the
mandatory 30 day public comment period. We have reviewed your application for a
Water Pollution Control Facilities (WPCF) permit and have drafted a proposed WPCF
permit, You are invited to review the attached copy and submit any comments you may
have in writing prior to the date indicated above. A copy of the permit evaluation report
is also enclosed. ‘

Other information which will be distributed to the public is enclosed for your review.
Your comments on the content of this information will also be appreciated.

After your comments, if any, have been received, the 30 day public notice regarding your
application will be circulated to interested individuals and organizations. The proposed
permit will also be made available to those persons requesting it. '

You have not yet submitted the detailed final plans we requested on November 12, 1999,
for the required full upgrade to the park. This constitutes a further violation of Condition
15 B (1)(b) of the Mutual Agreement and Order (MAQ) No. WQ/D-NWR-98-212 that
you signed last May. This violation has been referred for further formal enfprcement
action. )




After the public review and participafion period is over, we will pend the final action on
your application until you have submitted the required plans.

If you have any comments or questions, please call Anne Cox at (503) 229-6653.

Sincerely,
Robert Baumgartner, Manager

Water Quality Source Control
Northwest Region

RB/avc

Enclosures

Ce: DEQ/NWR/file B
DEQ/NWR/Regional Operations/Les Carlough, Charley Herdener, Jeff

Bachman . ‘ .
DEQ/NCBO
City of Seaside
Environmental Management Systems

4080 SE International Way, Suite B106

Milwaukie, Oregon 97222 '
Adrian Malo

260 Hamlet Route

Seaside, Oregon 97138
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Department of Environmental Quality
Northwest Region

2020 SW Fourth Avenue -

Suite 400

Portland, OR 97201-4987

| (503) 229-5263 Voice
REGISTERED MAIL 7213 109 217 TTY (503} 229-5471

RETURN RECEIPT

April 10,2001

CALEB SIAW
19075 SE FOSTER ROAD
BORING OR 97009

Re: Waste Disposal Permit
File No.109808
Forest Lake Resort
Clatsop County
WQ/D-NWR-01-038
NOTICE OF NONCOMPLIANCE

Dear Dr. Siaw:

You have been previously cited for violations of Water Quality laws and regulations and for
violations of the Mutual Agreement and Department Order (MAQ) you entered into with the
Department in May of 1999. We have had no communication from you since December of
1999, nor have you made any progress-toward correction of any of these violations. Yeur. -
continuing violations are as follows: .

_ Violations of Statute and Regulation:

s In 1998 two of the septic systems in the park had failed, and you had to install holding tanks
as a temporary measure until you obtained the required Water Pollution Control Facilities
(WPCF) permit-to build and operate a new sewage treatment and disposal system to serve
Forest Lake Resort. Your failure to obtain that permit is a Class I violation of Oregon
Revised Statute (ORS) 468B.050 and Oregon Administrative Rules (OAR) 340-71-130(16)
and 340-71-162.

Violations of MAO (all are Class I violations):

~e 15, A(1)Monitor the park daily for sewage discharges. Correct, disinfect, cover. Notify

DEQ. There have been several sewage discharges at the park since you signed the MAO.
You did not respond to them or notify the Department when they occurred.

DEQ-1
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s 15. A(4)~Submit by the 15" of each month, the pumping receipts for the previous month.
No pump records have been submitted since the tanks were pumped on July 11, 1999.
No reports were received for the full month of July, nor for the remainder of 1999, nor for the
year 2000, nor for January or February or March of 2001.

e 15, A(4)—Notify DEQ within 7 days if entering into a contract with a new pumper and
submit a copy of new pumper contract. The pumper contract submitted with the holding
tank application was with Seacoast Nurseries. We were never informed that you changed to
Ed’s Septic, nor were we provided with a new contract with Ed’s Septic. According to the
receipts we received, Ed’s Septic began pumping the holding tanks on May 30, 1999, shortly
after the MAO was executed. We have receipts from Ed’s Septic up through July 11, 1999.
At some point Mr. Malo began pumping the tanks using the pumaper truck and business
licensed to his wife by DEQ: Freshway Sanitation (License No. 38032). We have not
received any pumper receipts from you regarding Freshway Sanitation’s pumping activities
at the park. We do not have a pumper contract between you and Freshway Sanitation, nor
did you mnform us that Freshway Sanitation was servicing the holding tanks.

e 15.B(1) Complete a WPCF application within 30 days of notification from DEQ that a
© WPCF permit is feasible. You were informed in the Notice of Noncompliance dated
August 16, 1999, that a WPCF permit was feasible. Your WPCF application is still
mcomplete as of today’s date. You have not submitted the required application exhlblts
listed in the MAQ or the August 16, 1999 Notice of Noncompliance.

You need to provide this office with the pump records for the two holding tanks from

July 11, 1999 through March of 2001. You need to complete your WPCF application by
submitting plans and groundwater information as previously requested. We understand that you
had detailed construction plans developed for the park upgrade, but you did not submit them to
DEQ.

If you have not contacted this office and resolved the violations within 30 days, we will proceed
with formal enforcement action, If you have any comuments or questions, please call Anne Cox
at (503) 229-6653.

Sincerely,

Robert Baumgartner, Manager

‘Water Quality Source Control
Northwest Region

RB/ave
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Cc:

DEQ/NWR/ile
DEQ/NWR/Regional Operations/Les Carlough, Jeff Bachman
DEQ/NCBO
Environmental Management Systems
4080 SE International Way, Suite B106
Milwaukie, Oregon 97222
Caleb Siaw
19075 SE Foster Road
Boring Oregon 97009




>
| a@

FOREST LAKES RESORT - WW.T.E.
Seaside, Oregon

SBR Wastewater Treatment Facility
December 14, 1999

ENGINEER:

Environmental Management Systems
Bob Sweeney

4080 S.E. International Way, Suite #8106
Milwaukie, Oregon 97222

PH: (503)353-9691
FAX: (503) 353-9695

ATS SALES/IEC_HNICAL REPRESENTATIVE:

Jim Allred

Advanced Treatment Systems, Inc.
10600 S.E. McLoughlin Bivd
Milwaukie, Oregon 97222 U.S.A.

PH: (503) 654-3061
FAX: (503) 652-8584
Email: ADVTRTSYS@MSN.COM

Design8.pm4

Advanced Treatment Systems, Inc, 10600 S.E.McLoughlin Blvd Milwaukie,Oregon 97222 U.S.A..
PH: 503-654.3061 Fax: 503-652-8584 Seattle Phone Direct: (206) 325-8434 WWW ATSWASTEWATER.COM

|
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Option “Little SBR”, Advanced Treatment Systems, Tuc.

Treatment Process

The “Little SBR” is 2 quasi Sequencing Batch Reactor (SBR). The influent from each
mobile will be collected in one of a total of nine (approximate) septic tanks that will
pump (If necessary) to an equalization tank at the influent end of the SBR. The SBR will
run for 18 hours and cycle doses of influent into the system, Each dose will be zerated
and mixed to reduce BOD and TSS. After the aeration step the “batch™ is allowed to go
septic (anoxic) to reduce the nitrates produced in the aeration step. As the “batch™ goes
septic, the next batch of influent is slowly pumped in at the bottom of the tark to provide
raw carbon necessary for denttrification. Finally, the supernatent is drawn off and the
process starts over again, The supernatent will proceed to a chlorination contact chamber
(available if needed) and then flow through a UV contact charnber prior to being
discharged to the BSF. The entire system will be controiled by a centrally located panel.

' Installation.

Installation will be by a qualified & licensed installer of the client’s choice. The
manufacturer’s representative will be on site for installation, start-up and initial training,

Operation & Maintenance {(fill in blanks).

Park management will be expected 1o perform operation and maintenance, which are

estimated to require ;gg: hours/y BRY (day/month). X
MA

. . A
The manufacturer’s representative will need to be on contract for maintenance & >
monitoring visits of about _2Y  year / month at 2 rate of §_32/"" Nisit(sce Arracr @ b Ty

Estimated Construction Costs:

“Qption ATS-BSF |

Description of ftems that vary with Options: Equip | Install | Quantity | Cost
ATS w/ Disinfect -1$126,000! $5,000 1 $131,000
~ Items common to all Options:
Collection Piping, Septic Tanks, Transport Lines,
Control Panel and disposal components

$116,000

Total Construction Costs {Not inciuding permits) Total _|$247,000
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Enwromment:al Management f>u5teM5

27 Apgl 2000
Dr. Caleb_ Siaw _
19075 SE Foster Road
Boring, Oregon 97009 .

Adrian Malo
HCR 63 Box 260 .
Seaside, OR 97138 -

REGARDING:"  FOREST LAKES RESORT - SEWAGE SYSTEM
Seaside Oregon

Dear Dr. Smwmer Malo: _ ot

As you sre aware, on 17 March 2000, Ermmmncmal Management Systems, ,Tnc
provided you both with 4 options for sewage treetment at Forest Lakes Mobile Home
- Park. At that time, you were advised as to contacts where these systems have been
. installed and the manufacturer’s points of contact. Mr. Mala seemed to have the burden
of action, since Dr. Siaw indicated that he cannot afford to pay for the system. Together
you were to review the information and let us know which optien to pursiie. To date,
neither of you have provided any direction and Mr. Mslo has not returned our calls.

The effluent standards set by Anne Cox of DEQ are stricty particularly the requirement of
achieving less than 5 mg/L of Total Nitrogen (TN). (Note: While the DEQ draft permit
rcccntly issued stated z less stringent TN standard of 10mg/L, the 5 mg/L standard should
remain the target to ensure that the system consmemly uch:eves the rcqus,red quality.)

The 4 companies that have stated that they can prowde trestment devices to su:hacvc the
TN standard are: FAST system produced by BioMicrobics, Inc., the “Little SBR”

produced by Advanced Treatment Systems, Inc,, Bio-Pure system produced by
‘AquaClear Techrologies, Inc. and Reactex System produced by Orenco Systéms Inc. All
systemns should meet the requirements set by DEQ, and each manufacturer will provide
limited guarantees to that effect. Maintenance requirements and manufacturers’
estimated maintenance costs were also outlined.

Summaries and Schematic Drawings of each option were provided to you, including
approximate itemized cost summaries. The estimated installation, supply, and
construction costs of approximately $116,000 for the bottomless sand filter, control
panel, and collection system (piping and septic tanks) will be incurred regardless of |
which system is chosen.” The total estimated costs of the collection and treatment systems
therefore ranged from $206,700 for the Reactex system to $248 200 for the ATS system.
This doet not include costs of DEQ Pcmuts surveys, dwgn, groundwater study, testing
or other requirements.

1 uflpagm
4080 SE INTERNATIONAL WAY, SU!TE 8106 « MILWAUKIE, OREGON 97222 « {503) 353-9681 « FAX (503) 353-9695
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Our Recommended Course of Action at that time wag;

ln order to proceed, contact with customers and manufacturers was advised and one of
the treatment options was to be chosen, IMMEDIATELY, As we have repeatedly
advised you, a property line and topographical survey will need to be completed as soon
as passiblc regardless of which system is proposed for firal design and permitting
purposes. In addition, DEQ will require you tc contract with a qualified registered
geologist to sign off on the groundwater monitoring port and proposed system to the
effect that it will not significantly degrade the groundwater, Once the design is approved
by DEQ, the plans should go out for bid by 3 qualified installers. '

Current Statys:

At your direction, we have tried many options o assist you with a treatment system.
Unfortunately, we cannot proceed unless you decide which system you prefer. You have
not responded, failed to pay for services rendered, have not hired the surveyor or
geologist and have not met the timeline set by DEQ. Therefore, Enviconmental
Management Systems, Inc. must consider the contract no longer valid and has regretfully
ceased working on this project.

Enclosed is our statement of charges, due and payable immediately under the terms and -
conditions set forth in our Agreement for Professional Services,

Sincerely,

Robert F, Sweeney, R.S.
President, Environmental Management Systems, Inc,

Copies; - Anne Cox, DEQ
Enclosure:  Statement of Charges

2 of 2 pages




Run Name ={one
| Present Values as of Noncompliance Date (NCD). | 12-Aug-2000
A) On-Time Capital & One-Time Cosis $165,509
B) Delay Capital & One-Time Costs $0
C) Avoided Annually Recurring Costs $0
D) Initial Economic Benefit (A-B+C) $165,509
E) Final Econ. Ben. at Penalty Payment Date,
17-Jan-2002 $191,709

For-Profit (nof C-Corp.) w/ OR tax rates
Discount/Compound Rate 10.8%
Discount/Compound Rate Calculated By: BEN
Compliance Date 10-dan-2002
Capital Investment: avoided

Cost Esfimate $247.000

Cost Estimate Date 27-Apr-2000

Cost Index for [nflation PCI

# of Replacement Cycles; Useful Life 0: 20

Projected Rate for Future inflation N/A
One-Time, Nondepreciable Expenditure:

Cost Estimate $0

Cost Estimate Date N/A

Cost Index for Inflation N/A

Tax Deductible? N/A
Annually Recurring Costs;

Cost Estimate $0

Cost Estimate Date N/A

Cost Index for Inflation N/A
| User-Customized Speclfic Cost Estimates: N/A

On-Time Compliance Capital Investment

Delay Compliance Capital Investment

On-Time Compliance Replacement Capital

Delay Compliance Replacement Capital

One-Time Compliance Nondepreciable

Delay Combpliance Nondepreciable

Case = Sjaw, Caleb; Analyst = Carlough, DEQ; 1/17/2002

BEN v. 2.0, 1999.e; Pag- 1 of 1



COX Anne

“rom: COX Anne

sentk: Friday, October 15, 1999 12:39 PM

To: CARLOUGH Les; HERDENER Charley

Cc: BAUMGARTNER Robert P; SCHAEDEL Andrew L; BIDLLEMAN Lucinda; COX Anne;
ILLINGWORTH Dennis; MANN David 8 '

Subject: Caleb Siaw talks about a different buyer

bob Sweeney called, said that in a recent conversation he had with Caleb Siaw, that Dr. Siaw talked about possibly selling
the park to a third party from Rockaway Beach. This means a couple of things. Malo may be backing out or may be
getting pushed out by Dr. Siaw. The other thing it could mean is that Malo’s farm property may not be available for
drainfield disposal.

Malo has had posession and has been acting as manager if not owner. From Mr. Sweeney's statements, | would assume
that we should continue to deal with Dr. Siaw as the owner of record--which is what he is.

Of interest, Bob Sweeney ran the following conceptual plan past me--back to square 1--using just the park property. RGF
followed by bottomless sand filter (BSF){gallons per square foot? not determined yei)--in an area of the park where Bob
says there are gravels and it is at least 50 feet from the river. | told Bob that we could explore this option--questions about
hydraulic loading, how much treatment would a polishing sand filter have if we were running high amounts of RGF filtrate
through it--would it just be a conduit to groundwater with no essential treatrnent happening in the sand filter? | don't know.

| asked Bob to fax me a conceptual layout of where the RGF and BSF would be in the park, size of the BSF, and the soil
notes for any test pits he looked at in the area he’s thinking of using for the BSF. |told him the GW impacts would stif!
have to be figured out. Acknowledged. |also told himthat it is still possible that there may not be an onsite (WPCF)
solution for this property...might have to go NPDES now that we are back to using just the property.

Anne Cox
229-6653
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COX Anne

From: COX Anne

Sent: Friday, April 02, 1999 8:12 AM

To! HERDENER Charley; CARLOUGH Les; BAUMGARTNER Robert P
Cc: COX Anne; DAROLD Dawey; JOHNS Dave; ASLA Lynn

Sublact: Caleb Siaw is seiling Forest Lake Resort

| talked by phone this morning with Bob Sweeney, consultant, regarding Forest Lake Resont.
1. Holding tank alamms are still not right--we cannot issue a ¢cert of satis completion yet!

2. Caleb Siaw is selling the park, the deal is closing--buyer is Adrian Melo, who lives across the straet from the park.
Bob says that Mr. Melo is aware of the park's problems and DEQ's current enforcemeant actions. | did not ask for Mr,
Melo's phone number or address.

3. Bobis coming in on April 6 at 1 p.m. and we will discuss the Forest Lake plans as well as plans for several other
sites.

Anne Cox
229-6653

Page 1




