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Oregon Environmental Quality Commission Meeting 
December 12-13, 2002 

Oregon Department of Environmental Quality (DEQ) 
Headquarters Building, Room 3A 

811 SW Sixth Avenue, Portland, Oregon 

Thursday, December 12, 2002 

Prior to the regular meeting, the Commission will hold an executive session beginning at .10:00 a.m., as 
allowed by ORS 192.660(1)(i), to review and evaluate the employment-related performance of the 
Director pursuant to the standards, criteria and policy directives adopted by the Commission in January 
2002. 

The regular Commission meeting will begin at 1:00 p.m. in DEQ Room 3A 

A. Contested Case No. WPM/D-NWR-99-186 regarding Caleb Siaw, M.D. 
The Commission will consider a contested case between DEQ and Dr. Caleb Siaw, in which Dr. 
Siaw appealed a May 2002, proposed order assessing him a $317,700 civil penalty for violating a 
Commission order. The Commission order required Dr. Siaw to design and construct a new on
site sewage disposal system for a mobile home park he owned in Seaside, Oregon. The 
Commission will hear arguments from both parties on the case. 

B. Director's Dialogue 
Stephanie Hallock, DEQ Director, will discuss current events and issues involving the 
Department and state with the Commission. 

C. Action Item: Vote on new Commission Chair 
Commissioners will discuss and vote on a new Commission Chair person to replace outgoing 
Chair, Melinda Eden. 

Joint meeting session with the 
Oregon Economic and Community Development Commission 

3:00 p.m., World Trade Center, Sky Bridge A & B, S.W. Second St., Portland Oregon 

At approximately 3:00 p.m., the Environmental Quality Commission will join the Oregon Economic and 
Community Development Commission for a joint meeting session at the World Trade Center, Sky Bridge 
A&B, located at SW Second & Salmon Street in downtown Portland. The joint session will feature two 
discussion topics: 
• Maximizing financial support to communities in need of wastewater treatment system improvements 
• Removing barriers to economic development in Oregon 

Following the meeting, Commissioners will hold a joint reception at the World Trade Center as an 
opportunity for informal discussion and relationship building. 
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Friday, December 13, 2002 

At approximately 8:00 a.m., the Commission will hold an executive session to consult with counsel 
concerning legal rights and duties regarding current and potential litigation against the Department. 
Executive session is held pursuant to ORS 192.660(l)(h). Only representatives of the media may attend, 
and media representatives may not report on any deliberations during the session. 

The regular Commission meeting will begin at 8:30 a.m. in DEQ Room 3A 

D. Approval of Minutes 
The Commission will review, amend if necessary, and approve draft minutes of the October 3-4, 
2002, Environmental Quality Commission meeting. 

E. Action Item: Consideration of Pollution Control Facilities Tax Credit Requests 
In 1967, the Oregon Legislature established the Pollution Control Facility Tax Credit Program to 
help businesses meet environmental requirements. The program was later expanded to encourage 
investment in technologies and processes that prevent, control or reduce significant amounts of 
pollution. In 1999, nonpoint source pollution control facilities were made eligible for the 
program. At this meeting, the Commission will consider tax credit applications for facilities that 
control air and water pollution, recycle solid and hazardous waste, reclaim plastic products, and 
control pollution from underground storage tanks. 

F. Informational Item: Update on Status of Umatilla Chemical Agent Disposal Facility 
Sue Oliver and Thomas Beam, DEQ Chemical Demilitarization Program staff, will update the 
Commission on the Umatilla Chemical Agent Disposal Facility, including the status of trail 
burns, an in-progress permit modification and a schedule for facility operation. 

G. Public Comment Opportunity on Port Westward Energy Facilities Project and Proposed 
Wastewater Discharge Permit 
The Commission will invite public comment on the proposed wastewater discharge permit for the 
Port Westward Energy Facilities Project. The proposed project includes construction of two 
natural gas fired power plants and one ethanol production plant on land owned by the Port of St. 
Helens adjacent to the Columbia River near Clatskanie. The Port has applied to DEQ for a 
wastewater permit for the collection and discharge of treated wastewater to the Columbia River 
from the new facilities. At a future meeting, DEQ will ask the Commission to make a 
determination about the impact of this project on Columbia River water quality. DEQ is in the 
process of soliciting public input on the proposed wastewater permit and other information that will 
support the Commission's determination. 

H. *Rule Adoption: Total Maximum Daily Loads (TMDL) Rules 
Since the early 1980s, DEQ has been establishing Total Maximum Daily Loads, or TMDLs, for 
waterbodies that do not meet water quality standards. A TMDL identifies the maximum amount of 
a pollutant a waterbody can receive and still meet water quality standards, and allocates portions of 
that amonnt to pollutant sources or groups of sources. A TMDL also includes a Water Quality 
Management Plan describing strategies that will achieve the targeted pollution inputs. TMDLs are 
implemented through permits and through implementation plans adopted by federal, state, or local 
governmental agencies with authority over contributing sources. At this meeting, Mike Llewelyn, 
DEQ Water Quality Division Administrator, will present rules to adopt the process DEQ has been 
using for the past few years to develop and implement TMDLs. 
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I. *Rule Adoption: Oil Spill Contingency Planning and Fees 
In 2001, the Legislature changed requirements for the way in which large ships and other marine 
vessels plan for how they would respond to oil spills. At this meeting, Dick Pedersen, DEQ Land 
Quality Division Administrator, will propose rules to implement the legislative changes, 
including new fees for regulated vessels and facilities to support DEQ' s Emergency Response 
program. The proposed rules would confirm DEQ as the lead agency for responding to hazardous 
chemical and oil spills, define "spill response zones" within the state's navigable waters, specify 
equipment requirements for those zones, and require spill contingency plans for all fuel pipelines 
(current rules only require plans for pipelines that transfer oil over certain state waters). 

J. *Rule Adoption: Enforcement Procedures and Civil Penalties for Ballast Water 
Management, Oil Spill Planning, and Emergency Response to Hazardous Material Spills 
Dick Pedersen, DEQ Land Quality Division Administrator, will propose rules that align state 
enforcement procedures and penalties with recent rule changes in DEQ's Emergency Response 
program. The proposed rules include revised enforcement classifications for ballast water 
management and planning requirements for oil and hazardous material spills. 

K. Temporary Rule Adoption: Asbestos Requirements 
Asbestos is a hazardous air pollutant and known carcinogen. To protect public health, DEQ 
regulates disposal of asbestos-containing materials from demolition, construction, repair, and 
maintenance of public and private buildings. DEQ' s asbestos rules, designed to prevent asbestos 
fiber release and exposure, were modified in January 2002 to strengthen public health protection. 
At this meeting, Andy Ginsburg, DEQ Air Quality Division Administrator, will propose a 
temporary rule to provide relief from some relatively new asbestos requirements that have caused 
implementation problems for some Oregon businesses. After adoption of the temporary rule, 
DEQ plans to work with a stakeholder group on redefining those rule requirements to be easier to 
use. 

L. Informational Item: Response to Commission Request for Analysis of Mercury Reduction 
Goals and Mixing Zones 
In July 2002, the Commission requested information from DEQ on state mercury reduction goals 
and the discharge of toxics in water quality mixing zones. At this meeting, Dick Pedersen, DEQ 
Land Quality Division Administrator, and Mike Llewelyn, DEQ Water Quality Division 
Administrator, will lead a two-part presentation of information and analysis on current and 
potential state efforts to reduce mercury and other toxic substances. 

M. Commissioners' Reports 

Adjourn 

Environmental Quality Commission Meetings scheduled for 2003: 
January 30-31, March 20-21, May 8-9, June 26-27, August 14-15, October 9-10, December4-5 
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Agenda Notes 

*Hearings have been held on Rnle Adoption items and public comment periods have closed. ln 
accordance with ORS 183.335(13), no comments may be presented by any party to either the 
Commission or Department on these items at any time during this meeting. 

Copies of staff reports for individual agenda items are available by contacting Emma Snodgrass in 
the Director's Office of the Department of Environmental Quality, 811 SW Sixth Avenue, Portland, 
Oregon 97204; telephone 503-229-5990, toll-free 1-800-452-4011 extension 5990, or 503-229-6993 
(TTY). Please specify the agenda item letter when requesting reports. If special physical, language or 
other accommodations are needed for this meeting, please advise Emma Snodgrass as soon as 
possible, but at least 48 hours in advance of the meeting. 

Public Forum: The Commission will break the meeting at approximately 11 :30 a.m. on Friday, 
December 13, to provide members of the public an opportunity to speak to the Commission on 
environmental issues not part of the agenda for this meeting. Individuals wishing to speak to the 
Commission must sign a request form at the meeting and limit presentations to five minutes. The 
Commission may discontinue public forum after a reasonable time if a large number of speakers 
wish to appear. ln accordance with ORS 183.335(13), no comments may be presented on Rule 
Adoption items for which public comment periods have closed. 

Note: Because of the uncertain length of time needed for each agenda item, the Commission may 
hear any item at any time during the meeting. If a specific time is indicated for an agenda item, an 
effort will be made to consider that item as close to that time as possible. However, scheduled times 
may be modified if participants agree. Those wishing to hear discussion of an item should arrive at 
the beginning of the meeting to avoid missing the item. 
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Environmental Quality Commission Members 

The Environmental Quality Commission is a five-member, all volunteer, citizen panel appointed by the 
governor for four-year terms to serve as DEQ's policy and rule-making board. Members are eligible for 
reappointment but may not serve more than two consecutive terms. 

Melinda S. Eden, Chair 
Melinda Eden is an attorney, farm owner and former reporter for the Associated Press. Her education 
includes a J.D. from the University of Oregon and a certificate in Natural Resources from the University 
of Oregon Law School. Chair Eden was appointed to the EQC in 1996 and reappointed for an additional 
term in 2000. She became vice chair in 1998 and chair in 1999. Chair Eden currently resides in Milton
Freewater. 

Tony Van Vliet, Vice Chair 
Tony Van Vliet received his B.S. and M.S. in Forest Production at Oregon State University. He has a 
Ph.D. from Michigan State University in Wood Industry Management. Commissioner Van Vliet served 
sixteen years as a member of the Public Lands Advisory Committee, has been a member of the 
Workforce Quality Council, served sixteen years as a State Representative on the Legislative Joint Ways 
and Means Committee, and served eighteen years on the Legislative Emergency Board. He currently 
resides in Corvallis. Commissioner Van Vliet was appointed.to the EQC in 1995 and reappointed for an 
additional term in 1999. 

Mark Reeve, Commissioner 
Mark Reeve is an attorney with Reeve & Keams in Portland. He received his A.B. at Harvard University 
and his J.D. at the University of Washington. Commissioner Reeve was appointed to the EQC in 1997 
and reappointed for an additional term in 2001. He serves as the Commission's representative to the 
Oregon Watershed Enhancement Board, for which he is Co-Chair. 

Harvey Bennett, Commissioner 
Harvey Bennett is a retired educator. He has taught and administered at all levels of education, 
concluding as president emeritus of Rogue Community College. Commissioner Bennett has a B.S., M. 
Ed. and Ph.D. from the University of Oregon. Commissioner Bennett was appointed to the EQC in 1999 
and he currently resides in Grants Pass. 

Deirdre Malarkey, Commissioner 
Deirdre Malarkey is a graduate of Reed College and has graduate degrees from the University of Oregon 
in library science, Middle Eastern urban and arid land geography, and a Ph.D. in geography. 
Commissioner Malarkey has served on the Water Resources Commission, the Governor's Watershed 
Enhancement Board, and the Natural Heritage Advisory Board for the State Land Board. Commissioner 
Malarkey was appointed to the EQC in 1999 and she currently resides in Eugene. 

Stephanie Hallock, Director 
Department of Environmental Quality 

811 SW Sixth Avenue, Portland, OR 97204-1390 
Telephone: (503) 229-5696 Toll Free in Oregon: (800) 452-4011 

TTY: (503) 229-6993 Fax: (503) 229-6124 
E-mail: deg.info@deg.state.or.us 

Mikell O'Mealy, Assistant to the Commissfon 
Telephone: (503) 229-5301 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 
OF THE STATE OF OREGON 

In the Matter of 

Caleb Siaw, M.D. 

Petitioner 

) 
) 
) 
) 
) 
) 

Final Contested 
Case Hearing Order 

No. WQ/D-NWR-99-186 

On December 12, 2002, the Environmental Quality Commission considered the 
appeal of Caleb Siaw, M.D. to the Amended Proposed Order issued by Hearing Officer 
Ken L. Betterton on May 1, 2002 and incorporated herein as Attachment A. The 
Commission considered the exceptions and brief submitted by the Petitioner and the 
Response submitted on behalf of the Department of Environmental Quality. The 
Commission also heard oral argument presented by Michael J. Kavanaugh on behalf of 
the Petitioner and Jeff Bachman, Environmental Law Specialist on behalf of the 
Department. 

The Commission affirms the Hearing Order of the Hearing Officer in all respects 
and incorporates by reference the Order herein as Attachment A. 

11A. 
Dated this l day of January, 2003. 

xl1zo/u1 u.1.1_ Lf/ill11cL 
Stepilanie Hallock, Director 
Department of Environmental Quality 
On behalf of the 
Environmental Quality Commission 

Notice of Appeal Rights 

RIGHT TO JUDICIAL REVIEW: You have the right to appeal this Order to the Oregon 
Court of Appeals pursuant to ORS 183.482. To appeal you must file a petition for 
judicial review with the Court of Appeals within 60 days from the day this Order was 
served on you. If this Order was personally delivered to you, the date of service is the 
day you received the Order. If this Order was mailed to you, the date of service is the 
day it was mailed, not the day you received it. If you do not file a petition for judicial 
review within the 60-day time period, you will lose your right to appeal. 

Attachment A 
GENE2291 
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Ref No.: G60602 
Case No: 02-GAP-00014 
Case Type: DEQ 

STATE OF OREGON 
Before the Hearing Officer Panel 

For the 
DEPT OF ENVIRONMENTAL QUALITY 

875 Union Street NE 
Salem, Oregon 97311 

Dec Mailed: 05/01/02 
Mailed by: DYL 

CALEB SIA W, MD 
19075 SEFOSTERRD 

DEPT OF ENVIRONMENTAL QUALITY 
811 SW6THAVE 

BORING OR 97009 9653 

MICHAEL J. KAVANAUGH 
4930 SE WOODSTOCK BLVD 

PORTLAND OR 97206 6163 

PORTLAND OR 97204 1334 

I
i JEFF BACHMAN 
DEQ 

' 811 SW6THAVE 
PORTLAND OR 97204 1334 

The following HEARING DECISION was served to the parties at their respective addresses. 
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STATE OF OREGON 
BEFORE THE HEARING OFFICER PANEL 

FOR THE ENVIRONMENTAL QUALITY COMMISSION 

IN THE MATTER OF: 

Caleb Siaw, M.D., 

Respondent. 

) 
) 
) 
) 
) 
) 
) 

AMENDED PROPOSED ORDER 

Hearing Officer Panel Case No. 060602 
Agency Case No. WQ/D-NWR-99-1861 

CLATSOP COUNTY 

HISTORY OF THE CASE 

The Department of Environmental Quality (DEQ) issued a Notice of Assessment of Civil 
Penalty pursuant to ORS 468.126 through 468.140, ORS Chapter 183, and OAR Chapter 340, 
Divisions 11 and 12, to respondent Caleb Siaw, M.D., on July 31, 2001. The notice alleges that 
from or about September 15, 1999 respondent violated ORS 468.140(1)(c) and committed two 
Class I violations by violating an order of the Environmental Quality Commission, by violating 
Paragraph 15.B(l) of a Mutual Agreement and Order (MAO), Case No. WQ/D-NWR-99-186 
[sic], by failing to submit the information required to complete his application for a WPCF 
permit (violation 1), and that respondent violated Paragraph 15.A(4) of MAO Case No. WQ/D
NWR-99-212 [sic ]2

, by failing to submit holding tank pumping receipts for the previous month 
(violation 2). The notice assessed a civil penalty in the amount of $373,580 for violation 1. 

On or about August 8, 2001 respondent filed a written request for hearing and answer. 
Respondent generallydenied the allegations in the notice, and asserted as affirmative defenses 
that he had negotiated with DEQ to have the tanks pumped in accordance with the Mutual 
Agreement and Order: that he ceased to use the offending area for sewage disposal, removed the 
homes hooked up to the offending area and did not violate sewage disposal laws, and that on or 
about April 8, 1999 respondent sold the property on contract, and no longer owned the property. 

On January 15, 2002 respondent filed a Motion to Join Indispensable Party/Motion to 
Postpone and Consolidate. Respondent sought to join A & D Trust, and/or Adrian and Danny 
Malo [sic], the owners of the property. Respondent cited OAR 137-003-05203 andORCP 294 to 

1 The Notice cif Assessment of Civil Penalty incorrectly names the case number as "WQID-NWR-99-168." The 
correct case number is "WQID-NWR-99-186." The correction to the case number was made by interlineation at the 
beginning of the hearing on January 17, 2002. 

2The July 31, 2001 notice incorrectly names the case number for the MAO. The correct case number is "WQ/D
NWR-98-212," not "WQID-NWR-99-186" or "WQID-NWR-99-212." 

Proposed Order 
DEQ(Siaw) 
Page I o/20 
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support his motion. The Oregon Rules of Civil Procedure (ORCP) do not apply to administrative 
proceedings in Oregon.5 OAR 137-003-0520 addresses the filing of documents, motions, 
pleadings and orders, and the deadline for filing such papers with the Hearing Officer Panel, not 
joining other parties to contested case hearing. OAR 137-003-00056 does provide for the 
participation in a hearing by other persons who have an interest in the outcome of an agency's 
contested case. That other person must file a petition with the agency at least 21 days prior to the 
date set for the hearing. No such party filed a timely petition here, rather respondent filed a 
motion to join another party. Moreover, motions must be filed at least seven calendar days 
before the date set for the hearing (scheduled in this case for January 17, 2002). OAR 137-003-
0630.7 Respondent filed its motion two days before the hearing, and did not comply with the 
i;ule .. Respondent's Motion to Join an Indispensable Party/Motion to Postpone and Consolidate 
was denied. 

A hearing was held in Portland, Oregon on January 17, 2002 before Ken L. Betterton, 
administrative law judge. Jeff Bachman, environmental law specialist, represented DEQ. 
Respondent appeared and was represented by Michael J. Kavanaugh, attorney at law. Anne Cox 
and Les Carlough testified as witnesses for DEQ. Robert Sweeney, Adrian Malo and Caleb 
Siaw, M.D., testified as witnesses for respondent. 

A telephone conference hearing was held on February 13, 2002 to address additional 
documents as exhibits for the record. Jeff Bachman represented DEQ at the telephone 
conference hearing. Michael J. Kavanaugh represented respondent. 

The parties filed their written closing arguments on March 1, 2002, at which time the 
record closed. 

3 OAR 137-003-0520 provides, in part: 
(1) Unless otherwise provided by these rules, any documents, correspondence, motions, pleadings, rulings 
and orders filed in the contested case shall be filed as follows: 

***** 
(b) With the Hearing Officer Panel or assigned hearing officer after the agency has referred the case to the 
Panel and before the assigned hearing officer issues a proposed order, 

* * * * *. 
4 ORCP 29 provides for the "Joinder of Persons Needed for Just Adjudication." 

5 ORCP 1 provides: 
A Scope. These rules govern procedure and practice in all circuit courts of this state, * * *· 

6 OAR 137-003-0005 provides, in part: 
(1) Persons who have an interest in the outcome of the agency's contested case proceeding or who 
represent a public interest in such result may request to participate as parties or limited parties. 
(2) A person requesting to participate as a party or limited party shall file a petition with the agency at least 
21 calendar days before the date set for the hearing * * *. 

7 OAR 137-003-0630 provides, in part: 
(1) Unless otherwise provided by statute or rule, all motions shall be filed in writing at least seven days 
before the date of the hearing * * *. 

Proposed Order 
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A Proposed Order was mailed to the parties on April 5, 2002. 

On April 17, 2002 DEQ filed a request for issuance of a revised or amended proposed 
order pursuant to OAR 137-003-0655.8 DEQ presented the following questions with its request: 

"First, page 17 of the Order, in reference to the Department's decision 
to impose one daily civil penalty for each month in which a violation 
occurred, states 'Without statutory or administrative rule authority to 
impose penalties for each month, DEQ cannot impose such penalties.' 
Is it your decision that ORS 468.140 requires DEQ to assess a penalty 
for only one day of violation or for every day of violation, but does not 
confer discretion on the Department to assess penalties for an 
intermediate number of days of violation?" 

"Second, page 18 of the Proposed Order states 'Because the 
administrative rules provide for an enhanced penalty for a continuous 
violation, it is more appropriate to address the continuous nature of the 
violation in the penalty calculation, rather than impose a separate 
penalty for each day of violation.' Is it your decision that, when a 
violation spans more than one day, OAR 340-012-045(1)(c)(C) [sic] 
requires that the penalty be based on a single day as aggravated by the 
'O' factor, or is this a case-specific decision? If it is case specific, what 
is your basis in fact and law that 'it is more appropriate to address the 
continuous nature of the violation in the penalty calculation. [sic.]" 

DEQ's questions raise the relationship between ORS 468.1409 and the allegations DEQ 
made in its Notice of Assessment of Civil Penalty and the proof of those allegations. ORS 
468.140 mandates a civil penalty for each day of violation. The Violation Section of the Notice 

8 OAR 137-003-0655 provides, in part: 
(1) After issuance of the proposed order, if any, the hearing officer shall not hold further hearing or revise 
or amend the proposed order except at the request of the agency. 

* * * * *· 
9 ORS 468.140 provides, in part: 

(I) In addition to any other penalty provided by law, any person who violates any of the following shall 
incur a civil penalty for each day of violation in the amount prescribed by the schedule adopted under ORS 
468.130. 

***** 
( c) Any rule or standard or order of the Environmental Quality Commission adopted or issued pursuant to 
ORS 448.305, 454.010 to 454.040, 454.205 to 454.255, 454.305 to 454.535, 454.605 to 454.755, ORS 
chapter 467 and ORS chapter 468, 468A and 468B. 

* * * * * 
(2) Each day of violation under subsection (1) of this section constitutes a separate offense. 

* * * * * 

Proposed Order 
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of Assessment of Civil Penalty states: "From or about September 15, 1999, Respondent violated 
ORS 468.140(1)( c) by violating a Commission Order." (Ex. B at 2.) In its penalty calculation, 
Exhibit 1 to the Notice of Assessment of Civil Penalty, DEQ states: "Respondent has been in 
daily violation of the MAO since September 15, 1999. The Department elects to assess civil 
penalty for each month in which a daily violation occurred."10 (Id. at 6.) 

Imposing a separate penalty for each day of violation for about 20 months would result in 
a civil in the millions of dollars. DEQ correctly points out that such a penalty could be 
unrealistic for the violation, the value of the real property in question, and would be 
unenforceable as a practical matter. 

The questions DEQ presented in its April 17 letter could have been easily resolved if 
DEQ had alleged in its Notice of Assessment of Civil Penalty violations only for the specific 
days on which it sought a civil penalty. Such an approach would have complied with the 
language of ORS 468.140 which mandates a civil penalty for each day of violation, and given 
DEQ the civil penalty outcome it desired (violations for about 20 days). The question is whether 
DEQ can achieve the outcome it seeks of a civil penalty for a specific number of days, given the 
allegations in its notice, its proof, and the statement in its civil penalty calculation that "[t]he 
Department elects to assess civil penalty for each month in which a daily violation occurred." 

I conclude that DEQ can assess such a penalty. Although DEQ did not specify the day of 
each month on which it sought a penalty, it did state that it elected a penalty for each month in 
which a daily violation occurred. Essentially DEQ requested the same thing as seeking a civil 
penalty for, for example, December 15, 1999, January 15, 2000, February 15, 2000, and so on, 
until it specified the total number of days it wished to seek a penalty. Respondent was placed on 
notice in the Notice of Assessm.ent of Civil Penalty that DEQ sought a penalty for one day each 
month from September 15, 1999. DEQ subsequently changed that request to lower the number 
of days of civil penalty to run from December 1999. Respondent has not been prejudiced by the 
change because it lowers the potential penalty, as opposed to where DEQ might try to increase 
the number of days of civil penalty from what it alleged in its notice. 

The adjustment for the civil penalty for each day sought is made in the Civil Penalty 
portion of the amended proposed order. 

Because of the change made in this decision as a result of the first question presented in 
DEQ's April 17 letter, DEQ's second question becomes moot. 

EVIDENTIARY RULING 

Administrative Law Judge Exhibits A through E, respondent Exhibits 1 through 7 from 
the hearing on January 17, 2002 and Exhibits 8 through 13 from the telephone hearing on 

10 The Notice of Assessment of Civil Penalty assesses a penalty for each month from October 1999. DEQ's closing 
argument contends a penalty should be imposed for each month from December 1999. 
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February 13, 2002, and DEQ Exhibits 100, 105 through 107, and 109 through 128 were admitted 
into the record without objection. Respondent objected to DEQ Exhibits 101, 102, 103 104, and 

.108 as not relevant. Those exhibits are relevant to DEQ's allegations. Respondent's objections 
were overruled and the exhibits were admitted into the record. Respondent objected to Exhibit 
129 as repetitive, and to Exhibit 130 as cumulative and contradictory. 11 Exhibits 129 and 130 
met the standards for admissibility in ORS 183.450 and were admitted into the record. 

ISSUES 

(1) Did respondent violate ORS 468.140(1)(c) by violating an order of the Environmental 
Quality Commission by failing to submit information required to complete his application for a 
WPCF permit, and if so, what penalty should be imposed under OAR Chapter 340, Divisions 11 
and 12? 

(2) Did respondent violate ORS 468.140(1 )( c) by violating an order of the Environmental 
Quality Commission by failing to submit holding tank pumping receipts for the previous month? 

FINDINGS OF FACT 

(1) Respondent Caleb Siaw purchased real property in his own name in Clatsop County, 
Oregon, generally described as HCR 63, Box 225, Seaside, Oregon, from Sama H. Banki by 
warranty deed dated October 30, 1996, and recorded November 4, 1996 in Clatsop County land 
records. (Ex. 9.) The property consists of several acres near the Necanicum River, outside 
Seaside, Oregon, that had operated for many years as a mobile home and RV park (known as 
Forest Lake Resort), including about 44 spaces for mobile homes and RVs, and a laundry. (Ex. 
100.) The owner of the property typically has rented the spaces to tenants and collected the rents 
for income. A space rents for about $200 per month. 

(2) The resort operated for many years before April l, 1995, when DEQ adopted OAR 
340-071-0130, which requires a Water Pollution Control Facilities (WPCF) permit for any 
system or combination of systems with a total sewage flow design capacity greater than 2,500 
gallons per day. The average sewage flow for a single family residence is 250 gallons per day. 
The resort used a collection of drain fields and septic tanks to dispose of sewage at the resort. 
Because the resort, as well as many other similar facilities, operated prior to the effective date of 
OAR 340-071-0130, those existing sewage disposal systems were "grandfathered in," without 
the need to apply for and obtain a WPCF permit, so long as the sewage system was not expanded 
or needed repairs. 12 

· 

II ORS 183.450 sets forth the standards for the admissibility of evidence in contested cases. ORS 183.450 states: In 
contested cases: 

(I) Irrelevant, immaterial or nndnly repetitions evidence shall be excluded * * *. All other evidence of a 
type commonly relied upon by reasonably prudent persons in conduct of their serious affairs shall be 
admissible. * * *. 

12 OAR 340-071-0130(16) provides, in part: 
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(3) DEQ received complaints from tenants at Forest Park Resort as early as 1996 that the 
sewage disposal system at the resort property did not function properly, causing raw sewage to 
pond and spill onto the ground surface near tenants' residences. DEQ mailed notices of 
noncompliance to Sama Banki in June and in August 1996. On December 17, 1997, DEQ 
mailed a notice of noncompliance to respondent by certified mail, informing him of complaints 
from tenants about sewage spilling onto the ground surface, about repeated violations of 
environmental protection laws, and that he needed to apply for a WPCF permit no later than 
January 1, 1998 and submit plans and specifications for a sewage treatment system by February 
1, 1998. (Ex. 101.) 

(4) On February 5, 1998, DEQ mailed respondent another notice of noncompliance by 
certified mail, informing him that he still had not filed his application for a WPCF permit, and 
that DEQ inspectors had visited the resort on several recent occasions and seen evidence of 
continued sewage disposal system failures on the property. (Ex. 102.) Respondent submitted an 
incomplete application for a WPCF permit to DEQ on February 17, 1998. DEQ returned the 
application to respondent on March 13, 1998, with a letter explaining to him what he needed to 
submit in order to make his application complete. (Ex. 103.) On March 24, 1998 DEQ mailed 
respondent another notice of noncompliance by certified mail, reciting the prior notices of 
noncompliance and the numerous complaints and sewage disposal law violations at the resort. 
(Ex. 104.) 

(5) Respondent submitted another application for a WPCF permit on March 31, 1998. 
(Ex. 105.) DEQ notified respondent in writing on April 30, 1998 that his application was 

(a) Owners of existing systems meeting the system descriptions in (15)(a), (b), and (d) through (g) of this 
rule are not required to apply for a WPCF pennit until such time as a system repair, or alternation is 
necessary; 

***** 
OAR 340-071-0130(6) defines "alternation" as "expansion or change in location of the soil absorption facility or 
any part thereof. Minor alternation is the replacement or re-location of a septic tank or other components of the 
system other than the soil absorption facility." 

OAR 340-071-0130(115) defines "repair" to mean: 
"[i]nstallation of all portions of a system necessary to eliminate a public health hazard or pollution of public 
waters created by a failing system. Major repair is defined as the replacement of the soil absorption 
system. Minor repair is defined as the replacement of a septic tank, broken pipe, or any part of the on-site 
sewage disposal system except the soil absorption system." 

OAR 340-071-0130(15) provides: 
Operating Penni! Requirements. The following systems shall be constructed and operated under a 
renewable EPCF permit, issued pursuant to OAR 340-071-0 I 62. 
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incomplete because he failed to submit an approvable plan for the upgrade and repair of the 
sewage disposal system. (Ex. 106.) 

(6) Respondent and Richard Johnson, who was in the process of purchasing the resort 
property from respondent, met with DEQ natural resource specialist Anne Cox on August 27, 
1998 to discuss the resort and what needed to be done to bring the sewage disposal system into 
compliance. DEQ outlined the various options for correcting the sewage disposal system and 
confirmed the options in a letter to respondent and to Johnson on September-I, 1998. (Ex. 107.) 
No contract of sale or other document of conveyance from respondent to Johnson was recorded 
in county deed records at that time. On July 30, 1998, Caleb Siaw, Trustee for Caleb Siaw, P.C., 
Trust, signed a memorandum of sale to sell the Forest Lake resort property Richard K. Johnson 
and Joyce M. Johnson, husband and wife. (Ex. 13.) The Johnsons made a few payments on the 
contract, then stopped, and let the property go back to respondent. The memorandum of sale was 
recorded in Clatsop County land records on October 8, 1998. (fd.) On August 16, 2000, the 
Johnsons signed a bargain and sale deed, deeding the property back to Caleb Siaw, P.C., Trust. 
(Ex. 12.) That deed was recorded in the Clatsop County land records on August 25, 2000. (Id.) 

(7) DEQ mailed another notice of noncompliance by certified mail to respondent on 
September 21, 1998, again outlining the past notices of noncompliance of DEQ statutes and 
administrative rules, and requesting that respondent submit a completed application for a WPCF 
permit. (Ex. 108.) 

(8) During the late summer of 1998, DEQ referred environmental law violations at Forest 
Lake Resort to the Clatsop County District Attorney for criminal prosecution. The Clatsop 
County grand jury indicted respondent for water pollution in the first degree on September 10, 
1998. Respondent entered a plea of no contest to water pollution in the second degree in Clatsop 
County Circuit Court on January 22, 1999. The court sentenced respondent to probation, with 
conditions, among others, that he pay a fine of $10,060 and "make a good faith effort to comply 
with all DEQ requirements necessary to bring the property known generally as Forest Lake 
Resort into compliance with DEQ rules and regulations regarding waste material." (Ex. 110.) 

(9) On December 9, 1998 DEQ received a copy of a rough drawing of a plan for a 
sewage disposal treatment plant at Forest Lake Resort from Robert Sweeney, a consultant with 
Environmental Management Systems, on respondent's behalf. DEQ could not accept the plans 
because they lacked a site evaluation. 

(10) On December 15, 1998 DEQ issued and served respondent with a Notice of 
Violation Department Order and Assessment of Civil Penalty, Case No. WQ/D-NWR-98-212, 
alleging three violations of environmental laws and seeking, among other relief, civil penalties in 
the amount of $6,291, and requiring respondent to submit to DEQ by the 15th of each month the 
temporary holding tank pumping records for the preceding month. (Ex. 109.) Respondent 
requested a hearing on the notice, but did not appear atthe hearing scheduled for July 8, 1999. A 
default order was taken against respondent on August 25, 1999. (Ex. 130.) The order 
established one Class I and two Class II violations. (Id.) 
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(11) DEQ's Anne Cox met with respondent and Sweeney on February 23, 1999, to 
explain to them what respondent needed to do to bring the sewage disposal system at Forest Lake 
Resort into compliance with the law. The February 23, 1999 meeting led to DEQ and respondent 
entering into a Mutual Agreement and Order (MAO), Case No. WQ/D-NWR-98-212, signed by 
respondent on May 10, 1999, and adopted as a Final Order by the Environmental Quality 
Commission on May 20, 1999. (Ex. 114.) On page 1 of the MAO, respondent acknowledged 
that he owned or operated Forest Lake Resort, although he wrote the words "former owner" 
below his signature on the last page of the order. (Id. at 7 .) Respondent wrote in some changes 
on the MAO, and initialed those changes. (Id. at 1, 3, 5-6.) The signatory for DEQ did not 
tnitiaJ the changes made by respondent when the signatory signed the MA0. 13 

· 

(12) The MAO did not resolve the Notice of Assessment of Civil Penalty and Department 
Order in Case No. WQ/D-NWR-98-212, that DEQ issued to respondent on December 15, 1998. 
(Id. at 2.) The MAO authorized respondent to construct and use holding tanks for temporary 
sewage collection until such time as respondent could install a DEQ approved permanent sewage 
disposal system with a WPCF permit. (Id. at 3-4.) The MAO ordered respondent in Paragraph 
15.B(l) to complete a WPCF permit within 30 days of being notified by DEQ if DEQ 
determined a WPCF permit was needed based on a soil evaluation. Respondent also had the 
responsibility pursuant to the terms of the MAO to provide a groundwater study and a narrative 
and conceptual plan for the upgrade. (Id. at 4.) Within 30 days of submitting a complete WPCF 
permit application, respondent agreed to submit acceptable plans and specifications for a sewage 
system to serve the entire facility. (Id. at 5.) The MAO ordered respondent in Paragraph 
15.A(4) to submit the holding tank pump records by the 15th day of the month for the preceding 
month. (Id. at 3-4.) Respondent acknowledged in the MAO that he had actual notice of the 
contents and requirements of the MAO, and that failure to fulfill any of the provisions of the 
MAO would constitute a violation of the MAO and subject himself to civil penalties. (Id. at 6.) 

(13) On June 7, 1999, DEQ mailed a letter to respondent reminding him that he needed to 
get his temporary holding tanks approved by June 20, 1999, that he needed to submit his holding 
tank pump records for May by June 15, and that he needed to complete an application for a 
WPCF permit within 30 days of the signing of the MAO. (Ex. 115.) 

(14) In August 1999, respondent provided DEQ with monthly pump receipts through 
June 1999. On August 16, 1999 DEQ mailed respondent a notice of noncompliance and notice 
of incomplete application for a WPCF permit. (Ex. 116.) DEQ noted in its August 16, 1999 
notice that respondent had provided a soil evaluation report on July 22, 1999, nine weeks after 
the parties had signed the MAO. (Id.) 

(15) On November 12, 1999 DEQ mailed respondent a notice that his application was 
incomplete, and that he still had not submitted a conceptual plan for the resort's system upgrade 
or a ground water report. (Ex. 117.) In the notice, DEQ reminded respondent that he was still 

13 Because both parties did not initial the changes respondent wrote on the MAO, those changes have no legal effect. 
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the only applicant on the application for the WPCF permit and that he still was the owner of 
record for Forest Lake Resort, but that ifhe had transferred ownership of the property, he needed 
to provide DEQ with proof of the transfer of ownership. (Id.) 

(16) On March 10, 2000 DEQ mailed a notice of noncompliance to respondent, 
informing him that although he still had not submitted the required upgrade plans, DEQ had gone 
ahead and prepared a draft permit on review, to be followed by a period for public comment. 
The notice went on to inform respondent that his failure to submit the plans previously requested 
constituted a violation of the MAO, and that the violation had been referred for enforcement 
action byDEQ. (Ex. 118.) 

(17) DEQ issued a notice of.noncompliance to respondent by certified mail on April 10, 
2001, informing respondent that he was in violation of the MAO for not submitting a complete 
application for a WPCF permit, and for not submitting the monthly pump receipts for the period 
July 1999 through March 2001. (Ex. 119.) In a telephone conversation with DEQ's Anne Cox 
on April 12, 2001, respondent stated that he no longer owned the Forest Lake Resort property. 
DEQ checked the county land records and could find no record that the property had been 
transferred out of respondent's name as an individual. 

(18) During the spring of 1999, respondent told other individuals, including individuals 
with DEQ, that he was in the process of selling the Forest Lake Resort property. (Ex. 125.) 
Adrian Malo attended several meetings between DEQ and respondent during 1999 regarding the 
property, the WPCF permit, and the various sewage disposal problems on the property. Malo 
owned farm property across the highway from respondent's property. About May 1999, Malo 
told DEQ personnel that he was in the process of purchasing the Forest Lake Resort property 
from respondent, and that ownership transferred to him on May 1, 1999. (Ex. 126.) DEQ 
personnel asked Malo to provide them with documentation showing the transfer of ownership, 
but Malo never did so. 

(19) About April 12, 1999, respondent signed a real estate contract as "Caleb 
Siaw/Trustee for Caleb Siaw, P .C. Trust," to sell the Forest Lake Resort property to "Danny Mal, 
Trustee for A & D Trust." (Ex. 1, 11.)14 The contract recited that possession of the property 
would transfer to Mal on April l 0, 1999. (Id.) The contract recited a purchase price for the 
property and terms as follows: 

"$900,000, with a $100,000 contract assignment paid on execution, and the $800,000 
balance payable at $4,000 per month for 30 months at 6% interest, thereafter payable at 
8% interest for the remainder of the contract, with the first payment due May 15, 1999, 
and a: like payment each month thereafter." (Id.) 

14 Exlnbit 1, submitted by respondent at the January 17, 2002 hearing, and Exhibit 11, submitted at the February 13, 
2002 telephone hearing, differ. Exhibit 1 consists only of the first two pages of the real estate contract. Exhibit 11, 
also has the two Exhibits, "A and B," attached to it. Moreover, some unlmown person wrote information on the first 
page of Exhibit 11 about "maps" and a "tax account" that does not appear on Exhibit 1. 
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Respondent received his first payment on the contract in November 2000, followed by a few 
sporadic later payments. An Exhibit B, "Stipulations to the Contract," provided, among other 
clauses, that "seller agrees to pay and obtain DEQ approval on all septic systems within 
described property." (Ex. 11 at 4.) The contract required the seller: [ w ]hen the purchase price is 
fully paid and upon request and upon surrender of this agreement, to deliver a good and 
sufficient deed conveying the premises in fee simply unto the buyer." (Ex. 1 at 2.) 

(20) Danny Mal is the brother of Adrian Malo. 15 Adrian Malo had no ownership interest 
in A & D Trust, although he managed property for the trust. A & D Trust was set up for children 
of the Mal/Malo families. Neither respondent, Adrian Malo nor Danny Mal provided DEQ with 
<t copy of the real estate contract of sale during the spring or summer of 1999. Respondent's 
wife provided a copy of the real estate contract, without the exhibits attached, to DEQ by fax in 
December 1999. (Ex. 128.)16 No contract or memorandum of contract sale between respondent 
or Caleb Siaw, P .C., Trust and Danny Mal, Trustee for A & D Trust was filed in Clatsop County 
land records prior to December 2001. 

(21) DEQ could have dealt with a purchaser of the Forest Lake Resort property on the 
WPCF permit and installation of a new sewage disposal system, ifDEQ had been provided with 
documentary proof that respondent had actually sold the property to another party. 

(22) Respondent had a stroke in November 1999. The stroke affected his memory and 
caused other health problems that limited respondent's ability to deal with the Forest Lake Resort 
property. Respondent lived in Boring, Oregon, southeast of Portland, between 1997 and 2002. 

(23} On August 7, 2000 Caleb Siaw, as grantor, executed a quitclaim deed to "Caleb 
Siaw, Trustee for the Caleb Siaw, P.C. Trust, nunc pro tune, July 1998." (Ex. 10.) That deed 
was recorded in Clatsop County land records on November 8, 2000. (Id.} 

(24) Respondent spent between $18,000 and $20,000 to install temporary holding tanks 
for sewage on the resort property. Respondent spent approximately $20,000 prior to May 1, 
1999 to pump sewage- from the property. Respondent purchased two mobile homes from tenants 
and moved those homes from the property, thereby unhooking them from the existing sewage 
disposal system. Respondent also unhooked an additional eight dwellings from the disposal 
system, in an effort to try and relieve some of the problems with the existing system. 

(25) Bob Sweeney submitted a report on December 14, 1999 to respondent estimating the 
total cost of$247,000 to complete a sewage treatment facility on the Forest Lake Resort property 
that would comply with the MAO and DEQ requirements. (Ex. 120.) The useful life of such a 
sewage treatinent system is about 20 years. 

15 It is unclear why the two brothers spell their last names differently. 

16The copy of the real estate contract faxed by respondent's wife consists of the first two pages only, and appear 
identical to Exhibit I. 
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(26) In October 2000, DEQ's Anne Cox received information that a local developer was 
negotiating to purchase the For est Lake Resort property from respondent, but that respondent 
turned down the offer as too low. 

(27) DEQ calculated the economic benefit ("EB") portion of the civil penalty by using 
the U.S. Environmental Protection Agency's BEN computer model, that calculates the economic 
benefit from the avoidance or delay gained by noncompliance. The BEN model uses a cost of 
money factor (i.e., int.erest rate), a tax rate, and the useful life the treatment facility to calculate 
the approximate dollar value of the economic benefit gained through noncompliance. DEQ 
calculated the EB value as $191,700. 

(28) Respondent did not submit any receipts for the pumping of the temporary holding 
tanks for the resort property after the one submitted for the month of June 1999, submitted on 
July 11, 1999. 

CONCLUSIONS OF LAW 

(1) Respondent violated ORS 468.140(1 )( c) by violating an order of the Environmental 
Quality Commission by failing to submit information required by DEQ to complete his 
application for a WPCF permit. A civil penalty in the amount of $198,600 should be imposed 
against respondent for this violation. 

(2) Respondent violated 468.140(1 )( c) by violating an order of the Environmental 
Quality Commission by failing to submit holding tank pumping receipts for the previous month. 

OPINION 

DEQ alleges that respondent violated ORS 468.140(1)( c) by violating an Mutual 
Agreement and Order of the Environmental Quality Commission signed by respondent and DEQ 
in May 1999, by failing to submit the information required to complete his application for a 
WPCF permit, and by failing to submit holding tank pumping receipts for the previous month. 
ORS 468.140 provides: 

(1) In addition to any other penalty provided by law, any person who violates any of the 
following shall incur a civil penalty for each day of violation in the amount prescribed by 
the schedule adopted under ORS 468.130. 

* * * * * 
(c) Ariy rule or standard or order of the Environmental Quality Commission adopted or 
issued pursuant to * * * ORS chapters 468, 468A and 468B. 

***** 
ORS 183.450(2) provides, in part, "The burden of presenting evidence to support a 

position in a contested case rests on the proponent of the fact or position." As set forth above, 
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DEQ allege that respondents violated ORS 468.140(1)(c) by violating an order of the 
Environmental Quality Commission by failing to submit the information required to complete his 
application for a WPCF permit, and by failing to submit holding tank pumping receipts. The 
burden is on DEQ, as the state agency making the allegations, to prove the alleged violations. 
Garton v. Real Estate Commissioner, 127 Or App 340, 342 (1994). 

Respondent argues that he did not own the property during the time period relevant to the 
violations, and hence, cannot be held liable for the civil penalty. DEQ brought the Notice of 
Assessment of Civil Penalty against respondent as an individual. Respondent held legal title to 
the real property in his own name starting in October 1996, when he purchased the property from 
Sama Banki. A warranty deed conveying the property to respondent was recorded in Clatsop 
County on November 4, 1999. Respondent Caleb Siaw, and Caleb Siaw, P.C., Trust, were and 
are two different legal entities. Caleb Siaw, P.C., Trust did not hold title to the Forest Lake 
Resort property in April 1999, when the purported sale occurred from Caleb Siaw, P.C., Trust to 
Danny Mal, Trustee for A & D Trust, as reflected by the real estate contract in Exhibit 1. A legal 
entity cannot convey title to or an interest in real estate that the entity does not own at the time of 
the purported transfer. On August 7, 2000, Caleb Siaw, as grantor, executed a quitclaim deed to 
"Caleb Siaw, Trustee for the Caleb Siaw, P.C., Trust, nune pro tune, July 1998." That deed was 
recorded in the Clatsop County land records on November 8, 2000. Respondent argues that this 
quitclaim deed established ownership in the real property in Caleb Siaw, P.C., Trust retroactively 
from August 2000 or November 2000 to July 1998, thereby giving Caleb Siaw, P.C., Trust title 
that the trust could then convey retroactively to Danny Mal, Trustee for A & D Trust, in April 
1999. 

The term "nune pro tune" refers to the power of a court to amend records of its 
judgments by correcting mistakes or supplying omissions in judgments, and to apply such 
amendments retroactively by an entry nune pro tune. A nune pro tune order merely recites court 
action previously taken, but not properly or adequately recorded. A nune pro tune order may not 
be used to accomplish something which ought to have done but was not done. 17 Respondent 
cites no authority, nor can the administrative law judge find any authority, for the proposition 
than an individual or a person, as opposed to a court, can execute documents nune pro tune to 
effectively transfer an interest in real property retroactively to an earlier date when the transferee 
had no legal interest whatsoever in the property. Such a power would allow an enormous 
opportunity for mischief. Caleb Siaw, P.C., Trust did not hold title to the property in April 1999 
when the trust purportedly sold the property on contract to Danny Mal, Trustee for A & D Trust. 

Moreover, the legal validity of the real estate contract for the purported sale from Caleb 
Siaw, P.C. Trust to Danny Mal, Trustee for A & D Trust is questionable. The sale supposedly 
took place iri April 1999, yet the purchaser made no monthly payments on the contract until 
November 2000, about 18 months later. The terms of the contract called for a monthly payment 
of $4,000 at 6% interest for 30 months, then at 8% percent interest on a contract balance of 
$800,000. At 6% interest the monthly payments would just pay the interest on an annual basis 

17 46 Am Jur 2d, Judgments, section 156 et seq (1994). 
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(6% x $800,000 = $48,000 a year interest= $4,000/month x 12 months= $48,000). At 8% 
interest the monthly payments would fall substantially short of meeting the interest payments on 
an annual basis (8% x $800,000 = $64,000 a year interest versus $4,000/month x 12 months= 
$48,000 payments). In other words, the contract would never pay out. Respondent signed the 
real estate contract in his name as an individual, not as trustee for his professional corporation. 
Below his signature is the space for the notary public to acknowledge his signature. Danny Mal 
signed his name as "trustee" in that space. Below Mal's signature is a stamp for the notary 
public, a Kristina Mae Long, Commission No. 056992, who did not sign in the space on the 
instrument where the acknowledgment before the notary public should have been made. 

. A real estate contract to convey fee title to real property at a time more than 12 months 
from the date of execution of the instrument must be acknowledged in the manner provided for 
acknowledging deeds, and must be recorded by the conveyor within 15 days after the instrument 
is executed. 18 A real estate contract to sell the property to Danny Mal was not recorded before 
December 2001. The real estate contract signed by respondent to sell the property from Caleb 
Siaw, P .C., Trust to Mal as trustee, contains language that "seller agrees when the purchase price 
is paid in full, to deliver a good and sufficient deed conveying the premises in fee simple to the 
buyer." (Ex. 1 at 2.) The real estate contract needed to be acknowledged in the manner provided 
for acknowledgement of deeds, in other words, before a notary public.19 A county clerk shall not 
record an instrument that conveys an interest in real property unless the instrument contains the 
original signature of the officer before whom the acknowledgement was made. 20 ·The real estate 

180RS 93.635 provides: 
{I) All instruments contracting to convey fee title to any real property, at.a time more than 12 months from 
the date that the instrument is executed and the parties are bound, shall be acknowledged in the marmer 
provided for aclmowledgment of deeds, by the conveyor of the title to be conveyed. Except for those 
instruments listed in subsection (2) of this section, all such instruments, or a memorandum thereof, shall be 
recorded by the conveyor not later than 15 days after the instrument is executed aod the parties are bound 
thereby. 
(2) The following instruments contracting to convey fee title to any real property may be recorded as 
provided in subsection ( 1) of this section, but that subsection does not require such recordation of: 

(a) Earnest money or preliminary sales agreements; 
(b) Options; or 
( c) Rights of first refusal. 

19 ORS 93.410 provides, in part: 
Except as otherwise provided by law, deeds executed within this state, • • * shall be signed by the graotor 
aod shall be aclmowledged before any judge of the Supreme Court, circuit judge, county judge, justice of 
the peace or notary public within the state.* * *. 

20 ORS 93.804 provides, in part: 
(!) * * * [w]hen any instrument presented for recording conveys ao interest in real property and is required 
by law to be aclmowledged or proved, a county clerk shall not record the instrument unless the instrument 
contains the original signature of the persons executing the instrument and the original signature of the 
officer before whom the aclmowledgement was made. 

* * * * *· 
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contract between Caleb Siaw, P.C., Trust and Danny Mal, Trustee for A & D Trust was not 
properly acknowledged and could not have been recorded under Oregon law. 

Moreover, respondent acted and conducted himself between 1999 and mid 2001 like he 
owned and operated the property. Respondent spent money to make improvements to the 
property and at least address some of the sewage disposal problems. Respondent signed the 
MAO on May 10, 1999 in his own name as an individual, not in a representative capacity as 
trustee for a trust. Respondent acknowledged in the MAO that he owned or operated the 
property. He acknowledge that the Environmental Quality Commission had the power to impose 
a civil penalty against him for violations of Oregon law. Respondent also acknowledged in the 
MAO that the Environmental Quality Commission could issue a final order against him requiring 
him to comply with the terms of the MAO. At no time during the spring or summer of 1999 did 
respondent provide DEQ with any evidence that he had sold the property, that he no longer had 
no legal interest in the property, or that he should no longer be bound by the terms of the MAO. 
DEQ had the authority to substitute a new owner into the WPCF permit process, ifDEQ had 
received concrete evidence that a new owner had taken over the property. Neither respondent, 
Adrian Malo nor Danny Mal provided DEQ with any such evidence during 1999 or 2000. 
Further, even ifthe April 1999 contract of sale from Caleb Siaw, P.C., Trust to Danny Mal, 
Trustee for A & D Trust could be viewed as a bona fide sale at the time from the trust to a 
purchaser, respondent agreed in the stipulations in Exhibit B to the contract ''to pay for and 
obtain DEQ approval on all septic systems within the described property." Finally, ifrespondent 
had truly sold the property to Danny Mal in April 1999, why would respondent try to sell the 
property to another buyer in October 2000? 

As holder of legal title to the real property between 1998 and at least late 2001, 
respondent was the owner of the property for purposes of the onsite sewage disposal rules in 
OAR chapter 340, division 71, and the requirements in the MAO. OAR 340-071-0100(92) 
defines "owner" to mean any person who alone, or jointly, or severally with others: 

(a) Has legal title to any single lot, dwelling, dwelling unit, or commercial facility; or 
(b) Has care, charge, or control of any real property as agent, executor, executrix,· 
administrator, administatrix, trustee, commercial lessee, or guardian of the estate of the 
holder oflegal title; or 
( c) is the contract purchaser of real property. 
NOTE: Each such person as descried in subsections (b) and ( c) of this section, thus 
representing the legal title holder, is bound to comply with the provision of theses rules as 
ifhe were the legal title holder. 

DEQ proved' that respondent had both legal title to the real property, as well as the care and 
control of the property, and that he is legally bound by the terms of the MAO he signed. 

For all the above reasons, DEQ is not prevented from enforcing the MAO against 
respondent because of the purported sale of the property to Danny Mal, Trustee for A & D Trust 
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in April 1999. Respondent failed to establish that he did not own the property during the 
relevant time period, and that DEQ cannot enforce the MAO against him. 

Paragraph 15.B(l) of the MAO required respondent to complete an application for a 
WPCF permit within 30 days of when DEQ notified him that it determined a WPCF permit was 
needed based on the soil evaluation. Respondent submitted a soil evaluation on July 22, 1999, 
nine weeks after he signing the MAO, and about five weeks after he should have submitted the 
evaluation. DEQ determined that a WPCF permit was necessary. On November 12, 1999 DEQ 
mailed a notice to respondent requesting him to submit a groundwater study and a conceptual 
plan for the resort, information also required by the MAO. Respondent never submitted the 
~equiisted groundwater information, despite continued requests from DEQ on March 10, 2000 
and April 10, 2001. Respondent violated Paragraph 15.B(l) of the MAO by not completing a 
WPCF permit application as required. 

Respondent argues in his answer that he resolved the existing sewage disposal problem at 
the resort because he ceased to use offending areas for sewage disposal and removed some 
homes hooked up to the offending area. However, the MAO did not provide for permanent 
alternative ways to solve the problems at the resort. Respondent was not free to ignore terms of 
the MAO which he signed. Although the MAO allowed respondent to install holding tanks, 
those were temporary measures that did not relieve respondent from complying with the MAO to 
install a permanent sewage disposal system for the entire resort property. Arguably respondent 
solved some problems at the resort by removing some homes from the site and unhooking them 
from the existing sewage disposal system. However, that did not solve the problems for other 
sites and the overall system on the property. Terms of the MAO required respondent to complete 
an application for a WPCF permit, if certain written conditions were met. DEQ determined that 
those conditions were met. Respondent failed to comply with the terms of the MAO by not 
completing the WPCF permit application as he agreed to do. 

The MAO required respondent to submit, on a monthly basis, receipts for the pumping of 
the temporary holding tanks on the resort property. Respondent did not submit any receipts after 
submitting the receipt for the month of June 1999 on July 11, 1999. Respondent presented no 
evidence as to why he did not submit the receipts that could have constituted a legitimate reason 
not to submit them. Respondent violated ORS 468.140(1 )( c) by violating the MAO by not 
submitting the monthly pump receipts. A violation of an order of the Environmental Quality 
Commission is a Class I violation. However, DEQ did not seek to impose a civil penalty for 
violation 2 in the Notice of Assessment of Civil Penalty. 

Civil Penaltr 

DEQ seeks a civil penalty against respondent in the amount of $335, 700 for violation 1.21 

DEQ seeks no civil penalty for violation 2. 

21 See DEQ's closing argument submitted March 1, 2002. The Notice of Assessment of Civil Penalty sought a civil 
penalty against respondent in the amount of$373,580. (Ex. B.) 
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OAR 340-012-0045 sets forth the procedure and formula for calculating a civil penalty. 
The formula for determining the amount of penalty of each violation is: 

BP= [(0.1 x BP) x (P + H + 0 + R +CJ+ EB 

"BP" is the base penalty. A violation of a term or condition of a Environmental Quality 
Commission Order for onsite sewage disposal is a Class I violation under OAR 340-012-
0060(l)(a).22 OAR 340-012-0045 addresses the magnitude for a violation.23 Ifno selected 
magnitude for a specific violation is stated, the magnitude is moderate, unless DEQ can make 
specific findings. Here, DEQ made no specific findings for the magnitude of the violation .. The 
i;nagnitude is moderate. A Class I, moderate magnitude violation carries a base penalty of $3,000 
under OAR 340-012-0042.24 

"P" is respondent's fsrior significant action(s), and receives a value of3 under to OAR 
340-012-0045(l)(c)(A)(iv) 5 and OAR 340-012-0030(1)26 and (14).27 Respondents had two 

220AR 340-012-0060 provides, in part: 
Violations pertaining to On-Site Sewage Disposal shall be classified as follows: 
(I) Class One: 
(a) Violation of a requirement or condition of a Commission or Department order; 

* * * * * 
23 OAR 340-012-0045 provides, in part: 

(!)When determining the amount of civil penalty• • •the Director shall* * *: 
(a) Determine the class of a violation and tbe magnitude of each violation: 
(A) The class of a violation is determined by first consulting tbe selected magnitude categories in OAR 
340-012-0090. In the absence of a selected magnitude, the magnitude shall be moderate unless: 

* * * * * 
24 OAR 340-012-0042 provides, in part: 

* * • [t]he amount of any civil penalty shall be determined through the use of the following matrices in 
conjunction witbtbe formula contained in OAR 340-012-0045: 
(!)(a) $10,000 Matrix: 
(A) Class I:. 

* * * * * 
(ii)Moderate--$3,000 

* * * * *· 
(b) • • *. This matrix shall apply to the following: 

* * * * * 
(B) Any violation related to ORS 164.785 and water quality statutes, rules, permits or orders, violations by 
a person having or needing a Water Pollution Control Facility Permit, violations of ORS Chapter 454 and 
on-site sewage disposal rules by a person performing sewage disposal services; 

***** 
250AR 340-012-0045 provides for determining the amount of civil penalty. Subsection (J)(c)(A) states: 

(A) "P" is whether the Respondent has any prior significant actions relating to statutes, rules, orders and 
permits pertaining to environmental quality or pollution control. A violation is deemed to have become a 
Prior Significant Action on the date of tbe issuance of tbe first Formal Enforcement Action in which it is 
cited. * • •. The values for "P" and the fmdings which support each are as follows: 
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prior significant actions, the Environmental Quality Commission Order in Case No. WQ/D
NWR-98-212, issued August 25, 1999, and his criminal conviction for water pollution in the 
second degree. The Order established one Class I and two Class II violations, for a total of two 
Class I equivalent violations. OAR 340-012-0030(1). Respondent was convicted of water 
pollution in the second degree under ORS 468.943. OAR 340-012-0045(1)(c)(A)(v) assigns a 
value of 4 for a "P" factor if the prior significant actions consist of three Class I equivalent 
violations. Because DEQ failed to cite respondent's prior conviction as a prior significant action 
in the Notice of Assessment of Civil Penalty, citing only the Environmental Quality Commission 
Order instead, DEQ chooses to use 3 for the "P" factor because the prior actions cited in the 
Notice consisted of two Class I equivalent violations. 

"H" is the past history of respondent in taking all feasible steps or procedures necessary 
to correct any prior significant action(s), and receives a value of 0 according to OAR 340-012-
0045(1)(c)(B)(ii)28 because respondent failed to correct the problems of the failing sewage 
systems at the resort. 

"O" is whether or not the violation was a single occurrence or was repeated or continuous 
during the period of the violation, and receives a value ofO according to OAR 340-012-
0045(l)(c)(C)(i)29 because respondent has been assessed separate penalties for separate days of 
the violation. · 

***** 
(iv) 3 if the prior significant actions are two Class One or equivalents; 

* * * * * 
26 OAR 340-012-0030 provides, in part: 

Unless otherwise required by context, as used in this Division: 
(1) "Class One Equivalent" or "Equivalent," which is used only for the purposes of determining 
the value of the "P" factor in the civil penalty formula, means two Class Two violations, one Class 
Two and two Class Three violations, or three Class Three violations. 

***** 
27 OAR 340-012-0030(14) provides: . . 

(14) "Prior Significant Action" means any violation established either with or without admission of a 
violation by payment of a civil penalty, or by a fmal order of the Coilllllission or the Department, or by 
judgment of a court. 

28 OAR 340-012-0045(l)(c)(B) provides • • • The values for "H" and the finding which supports each are as 
follows: 

(i) -2 if respondent took all feasible steps to correct the majority of all prior significant actions; 
(ii) 0 if there is no prior history or if there is insufficient information on which to base a fmding. 

29 OAR 340-012-0045(l)(c)(C) provides * * *· The values for "O" and the finding which supports each are as 
follows: 

(i) O if the violation existed for one day or less and did not recur on the same day, or if there is insufficient 
information on which to base a finding; 
(ii) 2 if the violation existed for more than one day or if the violation recurred on the same day. 
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"R" is whether the violation resulted from an unavoidable accident, or a negligent, 
intentional or flagrant act by the respondent, and receives a value of 6 according to OAR 340-
012-0045(1)( c)(D)(iii)30 because respondent acted intentionally. "Intentional means conduct by 
a person with a conscious objective to cause the result of the conduct." OAR 340-012-0030(10). 
DEQ alleges in its Notice of Assessment of Civil Penalty that respondent acted flagrantly. 
"Flagrant means any documented violation where the Respondent had actual knowledge of the 
law and had consciously set out to commit the violation." OAR 340-012-0030(7). DEQ argues 
that its notifications to respondent on June 7, November 12, 1999, March 10, 2000 and April 10, 
2000, that he had violated the MAO and needed to correct the sewage disposal system at the 
resort, support its contention that respondent acted flagrantly. However, respondent had a stroke 
in November 1999. DEQ mailed at least two of those notices after respondent had his stroke. 
The stroke affected respondent's memory and physical ability to deal with major problems like 
what existed at the resort property. Respondent lived southeast of Portland, many miles from the 
resort property on the Oregon coast. "Flagrant" conduct contemplates that a respondent 
knowingly sets out with the purpose of violating the law. Respondent's conduct was more 
consistent with that of a person who knew he had an obligation to correct the problem, became 
overwhelmed by the magnitude of the problem, in part due to his health problems, and 
knowingly failed to follow through like he should. DEQ failed to prove that respondent 
consciously set out to commit the violation. Respondent's conduct was more consistent with 
someone who acted intentionally. 

· "C" is respondent's cooperativeness in correcting the violation and receives a value of2 
according to OAR 340-012-0045(1)(c)(E)(iii)31 because respondent was uncooperative and failed 
to correct the violation or minimize the effects of the violation. The violation continued for 
many months. Respondent had ample opportunity to correct the problem, although it may have 
been more difficult for him to do after he had his stroke. 

"EB" is the approximate dollar sum of the economic benefit that the respondent gained 
through noncompliance according to OAR 340-0l2-0045(l)(c)(F) and receives a value of 
$191,700, based on the testimony DEQ presented at the hearing. Respondent argues that he 

30 OAR 340-012-0045(l}(c}(D} provides * * *. The values for "R" and the finding which supports each are as 
follows: 

(i) 0 if an unavoidable accident, or if there is insufficient information to make a finding; 
(ii) 2 ifnegligent; 
(iii) 6 if intentional; or 
(iv) 10 if flagrant. 

31 OAR 340-012-0045(1)(c)(E) provides * • •. The values for "C" and the finding which supports each are as 
follows: · 

(i) -2 if Respondent was cooperative and took reasonable efforts to correct a violation, took reasonable 
affirmative efforts to minimize the effects of the violation, or took extraordinary efforts to ensure the 
violation would not be repeated; 
(ii) 0 if there is insufficient information to make a finding, or if the violation or the effects of the violation 
could not be corrected; 
(iii) 2 if Respondent was uncooperative and did not take reasonable efforts to correct the violation or 
minimize the effects of the violation. 
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spent money to pump tanks and perform other maintenance on the existing sewage disposal 
system at the resort. Those expenditures were not made in compliance with the terms and 
conditions of the MAO to install the total system for the resort consistent with a WPGF permit. 
Only costs expended in connection with the system to satisfy the WPCFpermit could have 
reduced the EB calculation. The full EB value should be used in the penalty calculation. 

The civil penalty is calculated as follows: 

Penalty =BP+ [(OJ x BP) x (P + H + 0 + R + C)] +EB 
= $3,000 +[(OJ x $3,000) x (3 + 0 + 0 + 6 + 2)] + $191,700 
= $3,000 + ($300 x 11) + $191,700 
= $3,000 + $3,300 + $191,700 
= $6,300 per day x 20 separate days of violation (a day in each month from 

December 1999 through July 2001) = $126,000 + $191,700 
=$317,700 

AMENDED PROPOSED ORDER 

I propose that the Commission enter an order as follows: 

(I) Find that respondent violated ORS 468J40(1)(c) by violating Paragraph 15.B(l) of 
the Mutual Agreement and Order he signed in May 1999 by failing to submit the 
information required to complete his WPCF permit, and impose a civil penalty in the 
amount of $317,700 for this violation; and 

(2) Find that respondent violated ORS 468J40(1 )( c) by violating Paragraph 15.A( 4) of 
the same Mutual Agreement and Order by failing to submit holding tank pump receipts 
for the previous month, but impose no civil penalty for this violation because DEQ 
requested none. 

Dated this _j__ day of May, 2002. 
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Appeal Procedures 

If you are not satisfied with this decision, you have the right to have the decision reviewed by 
the Oregon Environmental Quality Commission. To have the decision reviewed, you must file a 
"Petition for Review" within 30 days of the date this order is served on you as provided in Oregon 
Administrative Rule (OAR) 340-011-0132(1) and (2). The Petition for Review must be filed with: 

Stephanie Hallock, Director 
Department of Environmental Quality 
811 SW Sixth Avenue 
Portland, OR 97204. 

Within 30 days of filing the Petition for Review, you must also file exceptions and a brief as 
in provided in OAR 340-011-0132(3). If the petition, exceptions and brief are filed in a timely 
manner, the Commission will set the matter for oral argument and notify you of the time and place of 
the Commission's meeting. The requirements for filing a petition, exceptions and briefs are set out in 
OAR 340-011-0132. 

Unless you timely and appropriately file a Petition for Review as set forth above, this 
Proposed Order becomes the Final Order of the Environmental Quality Commission 30 days from 
the date of service on you of this Proposed Order. If you wish to appeal the Final Order, you have 60 
days from the date the Proposed Order becomes the Final Order to file a petition for review with the 
Oregon Court of Appeals. See ORS 183.400 et. seq. 

STATE OF OREGON - HEARING OFFICER PANEL - EMPLOYMENT DEPARTMENT 
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CERTIFICATE OF SERVICE 

RE: In the matter of CALEB SIA W, MD 
Reference No. 060602 

I HEREBY CERTIFY that I have made service of copies of the foregoing Amended 
Hearing Decision upon the following parties by causing them to be mailed in the United 
States Post Office at Salem, Oregon, on 04/04/02 by United States Mail and Certified 
Mail, a true, exact and full copy thereof, enclosed in an envelope with postage thereon 
prepaid, addressed to: 

VIA CERTIFIED MAIL & FIRST CLASS MAIL: 

CALEB SIA W, MD 
19075 SE FOSTER RD 
BORING OR 97009 9653 

MICHAEL J. KAVANAUGH 
4930 SE WOODSTOCK BL VD 
PORTLAND OR 97206 6163 

DEPT OF ENVIRONMENTAL QUALITY 
811 SW6THAVE 
PORTLAND OR 97204 1334 

JEFF BACHMAN 
DEQ 
811 SW6THAVE 

PO&}~~ 
Denise Lewis 
Contested Case Coordinator 
Hearing Officer Panel 
(503) 947-1313 (voice) 
(503) 947-1795 (fax) 
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regon 
John A. Kitzhaber, M.D., Governor 

Department of Environmental Quality 
811 SW Sixth Avenue 

Portland, OR 97204-1390 
(503) 229-5696 

TDD (503) 229-6993 

December 10, 2002 

Via Certified Mail 

Michael J. Kavanaugh 
4930 S.E. Woodstock Blvd. 
Portland, OR 97206 

Jeff Bachman 
Department of Environmental Quality 
811 SW Sixth Ave. 
Portland, OR 97204-1334 

RE: Case No. WQ!D-NWR-99-186 

I discovered today that six exhibits were missing from the case record prepared for the 
Commission on November 25, 2002, for the above referenced case. Enclosed are those exhibits 
and an amended staff report for the case, which were overnight mailed to you and to the 
Commission today. 

If you have any questions, please contact me at (503) 229-5301 or (800) 452-4011 ex. 5301 
within the state of Oregon. 

Sincerely, 

1K1~lu oi 1\\rit_L. J1< 
Mikell O'Mealy \j 
Assistant to the Commission 
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regon 
John A. Kitzhaber, M.D., Governor 

Department of Environmental Quality 
811 SW Sixth Avenue 

Portland, OR 97204-1390 
(503) 229-5696 

TDD (503) 229-6993 

December 2, 2002 

Via Certified Mail 

Michael J. Kavanaugh 
4930 S.E. Woodstock Blvd. 
Portland, OR 97206 

Jeff Bachman 
Department of Environmental Quality 
811 SW Sixth Ave. 
Portland, OR 97204-1334 

RE: Case No. WQ/D-NWR-99-186 

Enclosed is the meeting agenda and case record for the appeal in the above referenced case, 
which is set for the regularly scheduled Environmental Quality Commission meeting on 
Thursday, December 12, 2002. The matter will be heard in the regular course of the meeting. The 
meeting will be held at the Department of Environmental Quality, Room 3A, 811 S.W. Sixth 
Ave., Portland, Oregon. 

The Commission will hear oral arguments from each party at the meeting. Each party will be 
allowed five minutes for opening arguments, followed by five minutes of rebuttal and two 
minutes for closing arguments. 

If you have any questions or need special accommodations for the meeting, please contact me at 
(503) 229-5301 or (800) 452-4011 ex. 5301 within the state of Oregon. 

Sincere\?" 1 

lli(. 1 ,,1:-.. 111 ./1~L ·\,1 Lrx1.U 11\H1':<· .,,, 
Mikell O'Mealy 
Assistant to the Co 

1
· • ssion 
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Dregon· 
Jolm A. Kitzhaber, M.D., Governor 

November 19, 2002 

Via Certified Mail 

Michael J. Kavanaugh 
4930 S .E. Woodstock Blvd. 
Portland, OR 97206 

Jeff Bachman 
Department of Environmental Quality 
811 SW Sixth Ave. 
Portland, OR 97204-1334 

RE: Case No. WQ/D-NWR-99-186 

Department of Environmental Quality 
811 SW Sixth Avenue 

Portland, OR 97204-1390 

(503) 229-5696 

TTY (503) 229-6993 

The appeal in the above referenced matter has been set for the regularly scheduled Environmental 
Quality Commission meeting on Thursday; December 12, 2002. The matter will be heard in the 
regular course of the meeting. The meeting will be held at the Department of Environmental 
Quality, Room 3A, 811 S.W. Sixth Ave., Portland, Oregon. As soon as the meeting agenda and 
case record are available, I will forward those to you. 

The Commission will hear oral arguments from each party at the meeting. Each party will be 
allowed five minutes for opening arguments, followed by five minutes of rebuttal and two 
minutes for closing .arguments. 

If you have any questions or need special accommodations for the meeting, please contact me at 
(503) 229-5301 or (800) 452-4011 ex. 5301 within the state of Oregon. 

Sincerely, 

lA\i ktll 6 vru 
Mikell O'Mealy 
Assistant to the Co · ssion 
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Index of Exhibits 
In the Matter of Dr. Caleb Siaw 
Case No. WQ/D-NWR-99-168 

Notice of Noncompliance issued by Department of Environmental Quality to 
Caleb Siaw, dated December 11, 1997. 

Notice of Noncompliance issued by Department of Environmental Quality to 
Caleb Siaw, date February 5, 1998. 

Letter from Department of Environmental Quality to Caleb Siaw regarding Permit 
Application No. 991481, dated March 13, 1998. 

Notice of Noncompliance issued by Department of Environmental Quality to 
Caleb Siaw, dated March 24, 1998. 

Water Pollution Control Facilities Permit Application received by the Department 
of Environmental Quality from Caleb Siaw, March 31, 1998. 

Letter from Department of Environmental Quality to Caleb Siaw regarding Permit 
Application 991481, Incomplete Application, dated April 30, 1998. 

Letter from Department of Environmental Quality to Caleb Siaw and Richard 
Johnson regarding Permit Application 991481, Incomplete Application, dated 
September 1, 1998. 

Notice of Noncompliance issued by Department of Environmental Quality to 
Caleb Siaw, dated September 21, 1998. 

Notice of Violation, Department Order, and Assessment of Civil Penalty issued 
by Department of Environmental Quality to Caleb Siaw, December 15, 1998. 

Judgment of Conviction and Sentence Order in State of Oregon vs. Caleb Siaw, 
filed January 22, 1999. 

NotiCe of Noncompliance and Incomplete Application, issued by Department of 
Environmental Quality to Caleb Siaw, February 2, 1999. 

Notice of Noncompliance issued by Department of Environmental Quality to 
Caleb Siaw, March 19, 1999. 

Notice of Noncompliance issued by Department of Environmental Quality to 
Caleb Siaw, April 29, 1999. · 

Mutual Agreement and Order (MAO) No. WQ/D-NWR-98-212, In the Matter of 
Caleb Siaw, executed May 20, 1999, and cover letter, dated May 21, 1999. 



f\ 115. Letter from Department ofEnviromnental Quality to Caleb Siaw regarding Permit 
Application 991481, Compliance with MAO, dated June 7, 1999. 

l 116. Notice of Noncompliance and Incomplete Application, issued by Department of 
Enviromnental Quality to Caleb Siaw, August 16, 1999. 

't 117. Letter from Department ofEnviromnental Quality to Caleb Siaw regarding Permit 
Application 991481, Incomplete Application, Conceptual Plans, November 12, 
1999. 

(C 118. Notice of Noncompliance issued by Department of Enviromnental Quality to 
Caleb Siaw, March 10, 2000. 

t_ 119. Notice of Noncompliance issued by Department ofEnviromnental Quality to 
Caleb Siaw, April 10, 2001. 

\'l 120. Cover Page, Proposal for Wastewater Treatment Facility for Forest Lake Resort 
by Advanced Treatment Systems, Inc. (ATS), dated December 14, 1999, and fax 
from ATS to Anne Cox regarding "Option "Little SBR", undated. 

CL 121. Letter sent by fax from Enviromnental Management Systems to Anne Cox 
regarding Forest Lakes Resort - Sewage System, dated April 27, 2000. 

\l)22. Economic benefit analysis for Caleb Siaw, dated January 17, 2002. 
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State of Oregon 

Department of Environmental Quality Memorandum 

Date: 

To: 

From: 

Subject: 

Appeal to 
EQC 

Background 

November 25, 2002 

Environmental Quality Commission ~ 

Stephanie Hallock, Director /~ 1 ~ 
Agenda Item A, Action Item: Appeal of Amended Proposed Order in the matter of 
Caleb Siaw, M.D., Case No. WQ/D-NWR-00-186 
December 12, 2002 EQC Meeting 

Dr. Caleb Siaw appealed the Amended Proposed Order (Attachment H) dated May 
1, 2002, that assessed him a $317,700 civil penalty for repeatedly violating an 
Environmental Quality Commission Order. 

On July 31, 2001, DEQ assessed Dr. Siaw a $373,580 civil penalty for multiple 
violations of an EQC Order that required Dr. Siaw to design and construct a new 
on-site sewage disposal system for a mobile home park he owned in Seaside, the 
Forest Lake Resort. Dr. Siaw appealed the penalty and a contested case hearing 
was held January 17, 2002. At hearing, DEQ reduced the penalty assessment to 
$335,700 based on new information concerning Dr. Siaw's economic benefit. 

On April 5, 2002, the Hearing Officer issued a Proposed Order assessing Dr. Siaw 
a civil penalty of $198,600 (Attachment K). The reduction resulted chiefly from 
the Hearing Officer's decision that the Department did not have the statutory 
authority to assess Dr. Siaw penalties on a monthly basis, but only on a daily basis. 
On April 12, 2002, the Department formally requested, pursuant to Oregon 

Administrative Rule 137-003-0655, that the Hearing Officer clarify his ruling. On 
May 1, 2002, the Hearing Officer issued an Amended Proposed Order reversing his 
prior decision regarding multiple penalties, and assessed Dr. Siaw a civil penalty of 
$317,700. In his Amended decision, the Hearing Officer concluded that the 
Department had not assessed penalties on a monthly basis, but instead had assessed 
a single daily penalty for each month in which a violation occurred. 

Findings of fact made by the Hearing Officer in his Amended Proposed Order are 
summarized as follows: 

Dr. Siaw purchased the Forest Lake Resort property in his own name on October 
30, 1996. The property contained 44 mobile home and RV spaces, as well as a 
laundry. The resort used a collection of drain fields and septic tanks to dispose of 
sewage. As a result of multiple incidents of raw sewage surfacing at the resort, the 
Department notified Dr. Siaw in December 1997 that he needed to repair or replace 
the failing sewage disposal systems and, as a consequence, obtain a Water 
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Pollution Control Facilities (WPCF) Permit for the resort. 

On February 17, 1998, Dr. Siaw filed an incomplete WPCF permit application 
with the Department. On several occasions in 1998, the Department sent Dr. Siaw 
Notices of Noncompliance in response to incidents of surfacing sewage at the 
resort and/or requesting that he complete his WPCF application. 

On June 30, 1998, Dr. Siaw, as Trustee for Caleb Siaw P.C. Trust, signed a 
memorandum of sale to sell the resort to Richard K. Johnson and Joyce M. 
Johnson, husband and wife. The Johnsons made a few payments on the contract 
and then let the property go back to Dr. Siaw. On August 16, 1999, the Johnsons 
signed a bargain and sale deed deeding the property back to Caleb Siaw P.C. Trust. 

After /receiving a referral from DEQ, Dr. Siaw was prosecuted by the Clatsop 
County District Attorney for criminal violations of state water quality law. On 
January 22, 1999, Dr. Siaw pled no contest to a single count of Water Pollution in 
the Second Degree, and was sentenced to two years probation and a $10,600 fine. 
As a condition of his probation, Dr. Siaw was required to "make a good faith effort 
to comply with all DEQ requirements necessary to bring the property known 
generally as Forest Lake Resort into compliance with DEQ rules and regulations 
regarding waste material." 

On May 10, 1999, Dr. Siaw signed a Mutual Agreement and Order (MAO) that 
was adopted as a Final Order by the Environmental Quality Commission on May 
20, 1999. On page 1 of the MAO, Dr. Siaw acknowledged that he owned or 
operated Forest Lake Resort, although he wrote the words "former owner" below 
his signature on the last page of the Order. Dr. Siaw hand wrote in several other 
changes on the MAO and initialed those changes, but the changes were not 
initialed by the signatory for the Commission. 

The MAO authorized Dr. Siaw to use temporary sewage holding tanks until such 
time as he could install a DEQ-approved sewage disposal system and obtain a 
WPCF permit. The MAO ordered Dr. Siaw to complete a WPCF permit 
application within 30 days of being notified by DEQ if DEQ determined that a soil 
evaluation demonstrated that a WPCF permitted system was feasible for the park. 
Dr. Siaw also had the obligation to complete a groundwater study and a narrative 
and conceptual plan for the new system. Within 30 days of submitting a complete 
WPCF permit application, Dr. Siaw agreed to submit acceptable plans and 
specifications for a new system. Dr. Siaw aclmowledged in the MAO that he had 
actual notice of the contents and requirements of the MAO and that failure to fulfill 
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any of the provisions of the MAO would constitute a violation of the MAO and 
subject him to civil penalties. On August 16, 1999; November 12, 1999; March 
12, 2000; and April 10, 2001, DEQ mailed Dr. Siaw notices that he had violated 
the MAO by failing to complete his WPCF application and requesting that he 
submit the necessary information. 

On April 12, 1999, Dr. Siaw signed a real estate contract as "Caleb Siaw!fmstee 
for Caleb Siaw, P.C. Tmst" to sell the resort to "Danny Mal, Tmstee for A & D 
Trust." No contract or memorandum of contract sale between Dr. Siaw or Caleb 
Siaw, P.C. Trust and Danny Mal, Trustee for A & D Trust, was filed in Clatsop 
County land records prior to December 2001. 

On August 7, 2000, Caleb Siaw, as grantor, executed a quitclaim deed to "Caleb 
Siaw, Trustee for Caleb Siaw, P.C. Trust, nunc pro tune, July 1998." That deed 
was recorded in Clatsop County land records on November 8, 2000. 

In his Conclusions of Law, the Hearing Officer found that the Dr. Siaw had 
violated the MAO by failing to submit information required by DEQ to complete 
his application for a WPCF permit. 

Dr. Siaw appealed the Hearing Officer's Amended Proposed Order to the 
Commission on May 29, 2001. 

In his appeal to the Commission (Attachment G), Dr. Siaw took the following 
exceptions to the Amended Proposed Order: 

1. The Hearing Officer erred in finding that "DEQ proved that respondent had 
both legal title to the real property, as well as the care and control of the 
property, and that he is legally bound by the terms of the MAO he signed." 

2. The Hearing Officer erred in finding that "[T]he real estate contract between 
Caleb Siaw P.C. Tmst and Danny Mal, Trustee for the A & D Trust, was not 
properly acknowledged and could not be recorded under Oregon law." 

3. The Hearing Officer erred in finding that as legal owner between 1998 and at 
least late 2001, Dr. Siaw was owner of the property for the purposes of the 
onsite sewage disposals rules in OAR Chapter 340, Division 71, and the 
requirements in the MAO. 

4. The Hearing Officer erred in finding that because both parties did not initial 
Dr. Siaw's handwritten changes to the MAO, the changes had no legal effect. 

5. The Hearing Officer erred in finding that DEQ was not estopped from 
enforcing the MAO after presenting an alternative to Dr. Siaw that Dr. Siaw 
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EQC 
Authority 

Alternatives 

relied on and complied with. 
6. The Hearing Officer erred in finding that Dr. Siaw's closure of eight mobile 

home spaces in an effort to relieve some of the problems with the existing 
sewage disposal system was a mere effort and not a solution. 

7. The Hearing Officer erred in calculating the civil penalty. 

In its reply brief (Attachment A), the Department supported the Hearing 
Officer's Amended Proposed Order. 

The Commission has the authority to hear this appeal under OAR 340-011-0132. 

The Commission may: 
1. As requested by the Dr. Siaw, dismiss the penalty by adopting one or more of 

Dr. Siaw's exceptions regarding his liability for compliance with the MAO. 
2. Reduce the penalty by adopting one or more of Dr. Siaw's exceptions to the 

penalty calculation. 
3. As requested by the Department, uphold the Hearing Officer's Amended 

Proposed Order. 

In the Commission's review of the proposed order, including the recommended 
findings of fact and conclusions oflaw, the EQC may substitute its judgment for 
that of the Hearing Officer except as noted below. 1 The proposed order was 
issued under the new statutes and rules governing the Hearing Officer Panel Pilot 
Project.2 Under these 1999 statutes, DEQ's contested case hearings must be 
conducted by a hearing officer appointed to the panel, and the EQC' s authority to 
review and reverse the hearing officer's decision is limited by the statutes and the 
rules of the Department of Justice that implement the project. 3

· 

The most important limitations are as follows: 
1. The Commission may not modify the form of the Hearing Officer's Proposed 

Order in any substantial manner without identifying and explaining the 
modifications. 4 

2. The Commission may not modify a recommended finding of historical fact 
unless it finds that the recommended finding is not supported by a 

1 OAR 340-011-0132. 
2 Oregon Laws 1999 Chapter 849. 
3 Id. at§ 5(2); § 9(6). 
4 Id. at§ 12(2). 
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preponderance of the evidence. 5 Accordingly, the Commission may not 
modify any historical fact unless it has reviewed the entire record or at least 
all portions of the record that are relevant to the finding. 

3. The Commission may not consider any new or additional evidence, but may 
only remand the matter to the Hearing Officer to talce the evidence. 6 

The rules implementing the new statutes also have more specific provisions 
addressing how Commissioners must declare.and address any ex parte 
communications and potential or actual conflicts of interest. 7 

In addition, there are a number of procedural provisions that have been 
established by the Commission's own rules. These include: 
I. The Commission will not consider matters not raised before the hearing 

officer unless it is necessary to prevent a manifest injustice. 8 

2. The Commission will not remand a matter to the Hearing Officer to consider 
new or additional facts unless the proponent of the new evidence has 
properly filed a written motion explaining why evidence was not presented to 
the hearing officer.9 

Attachments A. Department's Amended Brief in Reply to Petitioners Exceptions and Brief, 
dated August 22, 2002. 

B. Cover letter to Department's Amended Brief, dated August 22, 2002. 
C. Department's Brief in Reply to Petitioners Exceptions and Brief, dated August 

15, 2002. 
D. Petitioner's Brief, dated July 15, 2002. 
E. Letter from Stephanie Hallock, granting Petitioner an extension of the deadline 

for filing his brief, dated June 27, 2002. 
F. Letter from Mikell O'Mealy, dated June 3, 2002. 
G. Petitioner's Petition for Review of the Amended Proposed Order, dated May 

29, 2002. 
H. Hearing Officer's Amended Hearing Decision and Proposed Order for 

Assessment of Civil Penalty, dated May 1, 2002. 
I. Petitioner's Petition for Review of the Proposed Order, dated April 23, 2002. 
J. Letter from Jeff Bachman, DEQ, to Hearing Officer requesting clarification of 

5 Id. at§ 12(3). A historical fact is a determination that an event did or did not occur or that a circumstance or status 
did or did not exist either before or at the time of the heaiing. 
6 Id. at § 8; OAR 137-003-0655(4). 
7 OAR 137-003-0655(5); 137-003-0660. 
8 OAR 340-011-132(3)(a). 
'Id. at (4). 
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two rulings in Proposed Order, dated April 15, 2002. 
K. Hearing Officer's Hearing Decision and Proposed Order, dated April 5, 2002. 
L. Department's Hearing Memorandum, dated March 1, 2002. 
M. Dr. Siaw' s Closing Argument, dated February 28, 2002. 
N. Hearing Exhibits 

Hearing Officer Exhibits 
A. Notice of Contested Case Rights and Responsibilities. 
B. Notice of Assessment of Civil Penalty, dated July 31, 2001. 
C. Answer and Request for Hearing, dated August 8, 2001. 
D. Notice of Hearing, dated November 13, 2001. 
E. Cover Letter to Notice of Assessment of Civil Penalty, dated July 31, 2001. 

Department Exhibits 
I 00. Diagram of Forest Lake Resort. 
10 I. Notice of Noncpmpliance issued by Department of Environmental 

Quality to Caleb Siaw, dated December 11, 1997. 
102. Notice of Noncompliance issued by Department of Environmental 

Quality to Caleb Siaw, dated February 5, 1998. 
103. Letter from Department of Environmental Quality to Caleb Siaw 

regarding Permit Application No. 991481, dated March 13, 1998. 
104. Notice of Noncompliance issued by Department of Environmental 

Quality to Caleb Siaw, dated March 24, 1998. 
105. Water Pollution Control Facilities Permit Application received by the 

Department of Environmental Quality from Caleb Siaw, received 
March 31, 1998. 

106. Letter from Department of Environmental Quality to Caleb Siaw 
regarding Permit Application 991481, Incomplete Application, dated 
April 30, 1998. 

107. Letter from Department of Environmental Quality to Caleb Siaw and 
Richard Johnson regarding Permit Application 991481, Incomplete 
Application, dated September I, 1998. 

108. Notice of Noncompliance issued by Department of Environmental 
Quality to Caleb Siaw, dated September 21, 1998. 

109. Notice of Violation, Department Order, and Assessment of Civil 
Penalty issued by Department of Environmental Quality to Caleb Siaw, 
December 15, 1998. 

110. Judgment of Conviction and Sentence Order in State of Oregon vs. 
Caleb Si aw, filed January 22, 1999. 

111. Notice of Noncompliance and Incomplete Application, issued by 
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Department of Environmental Quality to Caleb Siaw, February 2, 1999. 
112. Notice of Noncompliance issued by Department of Environmental 

Quality to Caleb Si aw, March 19, 1999. 
113. Notice of Noncompliance issued by Department of Environmental 

Quality to Caleb Siaw, April 29, 1999. 
114. Mutual Agreement and Order (MAO) No. WQ/D-NWR-98-212, In 

the Matter of Caleb Siaw, executed May 20, 1999, and cover letter, 
datedMay21, 1999. 

115. Letter from Department of Environmental Quality to Caleb Siaw 
regarding Permit Application 991481, Compliance with MAO, dated 
June 7, 1999. 

116. Notice of Noncompliance and Incomplete Application, issued by 
Department of Environmental Quality to Caleb Siaw, August 16, 
1999. 

117. Letter from Department of Environmental Quality to Caleb Siaw 
regarding Permit Application 991481, Incomplete Application, 
Conceptual Plans, November 12, 1999. 

118. NotiCe of Noncompliance issued by Department of Environmental 
Quality to Caleb Siaw, March 10, 2000. 

119. Notice of Noncompliance issued by Department of Environmental 
Quality to Caleb Siaw, April 10, 2001. 

120. Cover Page, Proposal for Wastewater Treatment Facility for Forest 
Lake Resort by Advanced Treatment Systems, Inc. (ATS), dated 
December 14, 1999, and fax from ATS to Anne Cox regarding 
"Option "Little SBR", undated. 

121. Letter sent by fax from Environmental Management Systems to Anne 
Cox regarding Forest Lakes Resort - Sewage System, dated April 27, 
2000. 

122. Economic benefit analysis for Caleb Siaw, dated January 17, 2002. 
123 Electronic Mail from Anne Cox, Subject: "Caleb Siaw Talks About a 

Different Buyer", dated October 15, 1999. 
124. Electronic mail from Anne Cox, Subject: "Caleb Siaw is selling 

Forest Lake Resort," dated April 2, 1999. 
125. Electronic mail string from Dewey Darold, Subject: "Forest Lake 

Resort Inspection," dated April 26, 1999. 
126. Electronic mail string from Dewey Darold, Subject: "Forest Lake 

RV Park," dated May 3, 1999. 
127. Electronic mail from Anne Cox, Subject: "Meeting with Mr. Malo, 

new buyer, Forest Lake Resort," dated May 10, 1999. 
128-1. Facsimile from Brenda Siaw to Charlie Herdener, DEQ 
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Documents 
Available 
Upon Request 

Enforcement, dated December 13, 1999. 
129. Electronic mail from Anne Cox, Subject: "Siaw to sell Forest Lake 

Resort ... to Malo?," October 24, 2000. 
130. Hearing Decision, Case No. WQ/D-NWR-98-212, In the Matter of 

Caleb Siaw. 

Dr. Siaw's Exhibits 
1. Real Estate Contract, dated April 12, 1999. 
2. Letter from Anne Cox to Adrian Malo, dated October 8, 1999. 
3. Letter from Robert Sweeney to Dr. Caleb Siaw, dated October 11, 1999. 
4. Memo, signed by Adrian Malo, dated January 10, 2002. 
5. Judgment, Forest Lake Resort By and Through A & D Trust vs. Peggy 

Allen, dated December 6, 2001. 
6. Holding Tank Pumping Contract, undated. 
7. Owner's Sale and Earnest Money Agreement, undated. 

0. Caleb Siaw's Pre-Hearing Memorandum, dated January 16, 2002. 
P. Caleb Siaw's Motion to Join Indispensable Party and Motion to Postpone and 

Consolidate, dated January 12, 2002. 

OAR Chapter 340, Division 11, ORS Chapter 468 

Report Prepared By: Mikell O'Mealy 
Assistant to the Commission 
Phone: (503) 229-5301 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OF THE STATE OF OREGON 

3 IN THE MATTER OF: Case No. G60602 

4 Caleb Siaw, M.D., AMENDED RESPONSE OF OREGON 
DEPARTMENT OF ENVIRONMENTAL 
QUALITY TO PETITIONER'S BRIEF AND 
EXCEPTIONS AND BRIEF TO THE RULINGS 
AND PROPOSED ORDER OF HEARINGS 
OFFICER 

5 Petitioner, 

6 

7 

8 

9 

10 

11 

12 

13 

This Response is offered in opposition to Petitioner's Brief appealing the Hearing 

Officers Amended Proposed Order (Proposed Order) in Case No. WQ/D-NWR-99-186, issued 

May 1, 2002, to Caleb Siaw, M.D., by the Department of Environmental Quality (the 

Department). 

INTRODUCTION 

14 Petitioner, Dr. Caleb Siaw, appeals a Hearing Officer's Proposed Order assessing Dr. 

15 Siaw a $317,700 civil penalty for violating a Mutual Agreement and Order (MAO) he entered 

16 into with the Department of Environmental Quality (the Department) on May 20, 1999. The 

17 MAO required Dr. Siaw to obtain a Water Pollution Control Facilities Permit (WPCF) and 

18 

19 

20 

21 

22 

23 

24 

25 

26 

construct a new on-site sewage disposal system for the Forest Lake Resort mobile home park 

(the park) near Seaside, Oregon. 

Dr. Caleb Siaw acquired the park in 1997. During 1997, after Dr. Siaw purchased the 

park, and in early 1998, the Department documented that one or more of the on-site sewage 

disposal systems at the park were failing and required repair or alteration. As a result of the 

failures, Dr. Siaw was required, pursuant to Oregon Administrative Rule (OAR) 340-071-

0130(16)(a) and 15(a), to obtain a Water Control Pollution Facility (WPCF) permit that would 
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21 

cover all of the on-site sewage disposal systems at the park.1 Dr. Siaw has never obtained the 

required permit. 

From late December 1997 through September 1998, the Department issued Dr. Siaw four 

separate Notices of Noncompliance (NONs) each citing multiple violations of on-site sewage 

disposal regulations.2 On January 22, 1999, Dr. Siaw pied no contest to a criminal charge of 

water pollution in the second degree stemming from an incident where sewage from the park. 

discharged to the Necanicum River. The.Court's Order of Conviction and Sentence stated that as 

a condition of his probation, Dr. Siaw was required "to make a good faith effort to comply with 

all DEQ requirements necessary to bring the property known generally as Forest Lake Resort 

into compliance with DEQ rules and regulations regarding waste material." 

In order to specifically identify for Dr. Siaw the tasks necessary to bring the park into 

compliance, and establish an enforceable schedule for completing those tasks, the Department 

negotiated and entered into the MAO with Dr. Siaw on May 20, 1999. The MAO is a Final 

Order of the Environmental Quality Commission. Paragraph 15(B)(l) of the MAO required Dr. 

Siaw to "complete a WPCF permit application within 30 days of being notified by DEQ ifDEQ 

determines a WPCF permit is needed based on the soil evaluation." On November 12, 1999, the 

Department sent Dr. Siaw a letter indicating that, based on a proposal submitted by Dr. Siaw' s 

consultant, Robert Sweeney, a WPCF permit was feasible for the park. The letter further 

. instructed Dr. Siaw to submit additional information in order to complete his WPCF application. 

Specifically, the letter requested the groundwater information described in, and required by, 

22 1 OAR 340-071-0 l 60(16)(a) states that "owners of existing systems meeting the system descriptions in (15)( a), (b ), 
aod ( d) through (g) are not required to apply for a WPCF permit uotil such time as a system repair or alteration is 

23 necessary." (Empahsis added). "Alteration" and "Repair" are defined.in OAR 340-071-0100(6) and (115), 
respectively, and clearly encompass the work necessary to stop the snrfacing of sewage at the park. Dr. Siaw was 

24 required to put all the systems at the park under one permit pursuant to OAR 340-071-130(15)(a), which states that 
an operating permit (WPCF) is required for "any system or combination of systems located on the same property or 

25 serving the same facility with a total sewage flow design capacity greater thao 2,500 gallons per day." DEQ 
Environmental Specialist Anne Cox testified that the average sewage flow for a single family residence is 250 

26 gallons per day and that the park has spaces for 44 mobile homes and a laundry facility. 
2 Hearing Exhibits 101, 102, 104, and 108. 
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Paragraph 15(B)(l)(a)(i) of the MAO. Despite further requests from the Department, Dr. Siaw 

never submitted the groundwater data necessary to complete his permit application and comply 

with the MAO. 

On July 31, 2001, the Department assessed Dr. Siaw a civil penalty for failing to comply 

with the MAO. Dr. Siaw appealed, and, after hearing, the Hearing Officer issued an Amended 

Proposed Order assessing Dr. Siaw a $317,700 civil penalty. Dr. Siaw then appealed the 

Hearing Officer's Proposed Order. 

Dr. Siaw's exceptions to the Proposed Order can be boiled down to two primary 

arguments: 1) that he did not own Forest Lalce Resort at the time he entered into the MAO and 

therefore has no obligation to comply with the terms of the MAO, and 2) the Department is 

estopped from compelling Dr. Siaw's compliance with the MAO because a staff member 

allegedly told Dr. Siaw's consultant, Mr. Sweeney, that Dr. Siaw could achieve compliance with 

on-site sewage disposal regulations through measures other than those specified in the MAO. 

DISCUSSION 

I. Petitioner's Exceptions A.1 and 3: Ownership of the Property 

17 Exceptions A.1 and A.3 both relate to whether the hearings officer was correct in 

18 determining that Dr. Siaw was the "owner" of the park for purposes of the violations cited. Dr. 

19 Siaw seeks refuge in an April 1999 real estate contract between the Caleb Siaw P.C., Trust and 

20 the A & D Trust, which he claims rendered him a nonowner as of April 1999. 

21 As is readily apparent, the real estate issues at the park are a mess. Fortunately, it is not 

22 necessary to untangle the various real estate transactions to resolve this issue. Dr. Siaw has 

23 already waived his right to challenge the Mutual Agreement and Order (MAO). When he 

24 executed the MAO, he expressly acknowledged the authority of the Envirorunental Quality 

25 Commission to issue an abatement order that addressed future violations. (Ex. 114, if 13). He 

26 also waived his right to a contested case on the future violations addressed in the MAO. (Ex. 
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1 114, if 17.) By arguing that the contract with the A&D Trust rendered him a nonowner, he is 

2 really arguing that he is not liable for the violations resolved by the MAO. Again, he has waived 

3 that argument. 

4 Nonetheless, Dr. Siaw did and still does retain legal title to the property. The contract 

5 upon which Dr. Siaw relies was unperformed, or executory, when the MAO was signed. It is 

6 still unperformed. Dr. Siaw will retain legal title to the property until the purchase price is paid 

7 in full. See e.g., Bedortha v. Sunridge Land Co., Inc., 312 Or 307, 311 (1991); Ochs v. Albin, 

8 137 Or App 213, 220 (1995). The cases cited in Dr. Siaw's brief state as much (i.e. the buyer 

9 has equitable title, the owner retains legal title). 3 

10 As the holder oflegal title, Dr. Siaw has at all relevant times been the "owner" of the 

11 property for purposes of the on-site sewage disposal rules in OAR 340, Division 71. Pursuant to 

12 OAR 340-071-0100(92), the "owner" includes "any person who, alone or jointly, or severally 

13 with others: 

14 "(a) Has legal title to any single lot, dwelling unit, or commercial facility; or 

15 (b) Has care, charge, or control of any real property * * *; or 

16 (c) Is the contract purchaser of the real property. 

17 NOTE: Each such person as described in subsections (b) and ( c) of this section, thus 

18 representing the legal title holder, is bound to comply with these rules as if he were the 

19 legal title holder." (Emphasis added.) 

20 Although a contract purchaser is bound to comply with the on-site sewage disposal rules 

21 to the same extent as the holder oflegal title, the holder oflegal title is not relieved of his 

22 obligations under Division 71 merely by entering into the contract. Thus, even taking Dr. Siaw's 

23 assertions about the April 1999 contract as true, Dr. Siaw is still liable as an "owner" under 

24 Division 71. 

25 
3 Counsel for petitioner argues that 11 Caleb Siaw was not the 'owner' of the prope1ty" based on cases interpreting 

26 ORS 88.110. (Pet. Brief at 8-9). Here, however, we are not interpreting ORS 88.110, but rather OAR Chapter 340, 
Division 71. 
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1 Regardless of whether Dr. Siaw owned the property when the MAO was executed, 

2 however, there is no question that Dr. Siaw owned the property when the violations occurred. 

3 Even if one could evade his or her responsibilities under Division 71 by the simple expedient of 

4 signing a contract (a proposition the Department rejects), the MAO resolved the violations 

5 occurring after September 1998, including the ongoing violations that would continue to occur 

6 until the tasks in the MAO were accomplished. Dr. Siaw does not dispute that he owned the 

7 property until at least April 1999. 

8 Dr. Siaw's undisputed status as the holder of legal title should resolve the question of 

9 "ownership" for purposes of Division 71. For that reason, it would ordinarily be unnecessary to 

10 delve into the real estate issues. But this case illustrates precisely why DEQ employs the type of 

11 liability framework found in Division 71. 

12 Take first the contract with the Johnsons. Although it was entered into in July 1998, the 

13 Johnsons had abandoned the contract, and the property, by November 1998. Dr. Siaw asserts 

14 that this failed contract prevented him from owning the property after July 1998. (Pet. Brief at 

15 7). It did not, however, prevent him from acting as the owner in his dealings with DEQ or 

16 prospective purchasers throughout 1999. In fact, he entered the A & D contract in April 1999--

17 by which point he now claims that he did not own the property. 

18 This is the contract that serves as Dr. Siaw's primary defense. The hearings officer 

19 correctly noted that this contract was invalid from the outset because, among other things, the 

20 purported seller was not Dr. Siaw, but rather Caleb Siaw, P.C. Trust, which did not actually own 

21 the property.4 (Proposed Order at 12). Dr. Siaw does not challenge this conclusion.5 

22 

23 
4 As the Hearings Officer noted, "Respondent Caleb Siaw and Caleb Siaw, P .C. Trnst were and are two different 

24 legal entities. Caleb Siaw, P.C., Trust did not hold title to the Forest Lake Resort Property in April 1999 when the 
purported sale occmred .... A legal entity cannot convey title to or an interest in real estate that the entity does not 

25 own at the time of the purported transfer." (Proposed Order at 12.) 
5 Instead, Dr. Siaw relies on his August 2000 effort to convey the property from himself to the trust, retroactive to 

26 1998. The hearings officer concluded that this effort was ineffective to rectify the issue. (Proposed Order at 12.) 
Dr. Siaw does not challenge this conclusion either. 
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1 Moreover, even ifthe April 1999 contract had been valid when executed (which DEQ 

2 denies), its continued validity is questionable. The purchaser made no monthly payments until 

3 November 2000, eighteen months after the contract was executed. The purchaser was clearly in 

4 default (and had been for well over a year). Dr. Siaw apparently opted to ignore his remedies 

5 against his defaulting purchaser (e.g. forfeiture, foreclosure) to avoid retaking the property. At 

6 the same time, he presented himself as the owner of the property by continuing to market the 

7 property to another buyer (in October 2000) and by failing to record the contract with A & D 

8 Trust until January 10, 2002 (midway through this contested case proceeding). 6 

9 In addition, Dr. Siaw committed to make the required improvements to the system in the 

10 very same contract he now claims prevents him from performing the MAO. Stipulation B to the 

11 April 1999 contract expressly provides that "Seller agrees to pay for and obtain DEQ approval 

12 on all septic systems within the described property." (Ex. 11.) Having represented to his 

13 purchaser that he would in fact do the required work, he cannot reasonably argue that he was not 

14 in control of nor had a right to improve the sewer system on the property.7 

15 In sum, Dr. Siaw seeks to avoid obligations under both Division 71 and the MAO using a 

16 invalid contract (1) that he and his purchaser both ignored throughout 1999 and much of 2000, 

17 (2) that he failed to record (i.e. apprise the public of) until 2002, and (3) in which he had 

18 expressly assumed the obligations he now seeks to avoid. On these facts, the hearings officer 

19 correctly determined that Dr. Si aw was the owner of the property during the relevant period. 

20 II. Petitioner's Exception A.2 (Improper Acknowledgment of Contract) 

21 Dr. Siaw takes issue with the hearings officer's determination that the April 1999 contract 

22 was not properly acknowledged and should not have been recorded under Oregon law. 

23 

24 6 As the Hearings Officer correctly noted, neither Dr. Siaw nor his purported purchaser(s) delivered any concrete 
evidence that a new owner had taken over the property throughout this period. (Proposed Order at 14.) 

25 7 In addition, the MAO itself included a force majeure provision by which the time for performance would be 
extended if Dr. Siaw demonstrated that an event beyond his reasonable control caused or might cause a delay or 

26 deviation in the work. (MAO if 16.) There is no indication that the necessary work was impeded by the purchaser 
or any other event outside of Dr. Siaw's control. 
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1 (Proposed Order at 13-14.) The hearings officer was, however, right on this point. 8 The fact that 

2 a Clatsop County clerk recorded the improperly acknowledged contract does not correct that 

3 deficiency. 

4 With that said, this issue is irrelevant. The hearings officer based his determination 

5 regarding ownership of the property on several factors. Even Dr. Siaw refers to this 

6 determination as merely bolstering the hearings officer's decision regarding ownership. (Pet. 

7 Brief at 9.) For the many reasons outlined in Section I, above, the hearings officer properly 

8 recognized Dr. Siaw as the owner of the property for purposes of on-site sewage obligations. 

9 III. Petitioner's Exceptions Band F (Effect of Revisions to the MAO) 

10 Before returning the MAO to DEQ, Dr. Siaw inserted the words "former owner" under 

11 his signature. (Ex. 114.) Dr. Siaw now argues that his hand-written amendment to the MAO 

12 constituted a counter-offer that was accepted by DEQ when DEQ signed the amended form. He 

13 then takes an extraordinary leap to argue that DEQ's mere execution of the altered agreement 

14 "establishes that Caleb Siaw is a 'former owner.'" (Pet Brief at 10.) Under this theory, if Dr. 

15 Siaw had signed the MAO as the "Mayor of Portland" or "President of the United States," DEQ's 

16 signing would make him so. That is obviously not the case. 

17 As an initial matter, Dr. Siaw's revision did not create a counter-offer. It might have been 

18 viewed as a counter-offer, if it went to a material term. The addition of a new condition by the 

19 offeree in response to an offer would render the response a counter-offer. See e.g. D'Angelo v. 

20 Schultz, 110 Or App 445, 450, 823 P2d 997 (1992). Here, however, Dr. Siaw did not revise the 

21 MAO in a manner that affected either his obligations or those ofDEQ. He did not change, add 

22 to, or modify any of its essential or material terms (i.e. compliance schedule and conditions). 9 

23 

24 8 The real estate contract was not properly acknowledged. The contract shows an unexecuted notary block. 
Moreover, the lillexecuted notary block pmports to acknowledge the signature of the buyer. The contract should 

25 have been acknowledged by the seller. (See ORS 93.410, 93.635, 93.804). 
9 Moreover, in paragraph 1, the MAO identifies Caleb Siaw as the owner of the mobile home park. Dr. Siaw did not 

26 revise this recital. 
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1 The principles of contract law are not, however, irrelevant here. Regardless of whether 

2 one characterizes the sequence of events as Dr. Siaw accepting DEQ's initial "offer" or DEQ 

3 accepting Dr. Siaw's "counter-offer," the outcome is the same. The parties had a signed 

4 agreement. The MAO itself is clear. Among other things, Dr. Siaw expressly agreed to a 

5 compliance schedule and set of conditions. Dr. Siaw's failure to comply, as agreed in the MAO, 

6 is the subject of this enforcement matter. In his appeal, Dr. Siaw neither claims to have complied 

7 with the MAO nor claims that its material terms were modified in a way that made compliance 

8 unnecessary. 

9 In short, exceptions B and F fail. Exception B challenges the hearings officer's 

10 observation that the revision needed to be initialed by both parties to be effective. (Proposed 

11 Order at 8, fu 13). It is, however, irrelevant whether this statement was right or wrong. Whether 

12 characterized as an offer or counter-offer, the outcome is the same. Exception F goes to the 

13 hearings officer's finding that Dr. Siaw violated ORS 468.140(1 )( c) by violating paragraph 

14 15.B.(l) of the MAO. (Proposed Order at 19.)10 Regardless of whether Dr. Siaw's revisions are 

15 characterized as a "counter-offer" or not, his argument does nothing to undermine the validity of 

16 the subject "contract." 

17 IV. Petitioner's Exception C (Estoppel) 

18 Dr. Siaw argues that DEQ should be estopped (prevented) from using his failure to get a 

19 WPCF permit as a basis for this enforcement action. To establish estoppel against a state 

20 agency, Dr. Siaw must not only establish that DEQ has taken inconsistent positions, but also (1) 

21 that he relied on the agency's earlier position and (2) that his reliance was reasonable. Dept. of 

22 Transportation v. Hewett Professional Group, 321Or118, 126, 895 P2d 755 (1995); State ex rel 

23 SOSCFv. Dennis, 173 Or App 604, 611, 25 P3d 341 (2001). DEQ disagrees with Dr. Siaw's 

24 

25 
'
0 Dr. Siaw does not challenge the hearings officer's finding that Dr. Siaw violated ORS 468.140(1 )( c) by violating 

26 paragraph 15.A.(4) of the MAO. (Proposed Order at 19.) Paragraph 15.B.(1) is effective and enforceable for the 
same reason and to the same extent as paragraph 15.A(4). 
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1 characterization of the October 6, 1999 meeting. The EQC need not, however, resolve that 

2 disagreement because Dr. Siaw's estoppel argument fails for other reasons, as well. 

3 In his brief to the Commission, Dr. Siaw recites the elements of estoppel, but he neither 

4 alleges nor establishes that he relied on the summary of the October 6, 1999 meeting or that his 

5 reliance was reasonable. Dr. Siaw in fact never even claimed such reliance until he filed his 

6 Exceptions and Brief pursuant to his appeal of the hearing officer's Amended Proposed Order. 

7 Dr. Siaw did not raise estoppel as a defense in his Answer to the Notice of Assessment of Civil 

8 Penalty or in his pre- and post-hearing memoranda, probably because, on this record, Dr. Siaw 

9 could not possibly establish such reliance. The correspondence from DEQ to Dr. Siaw between 

10 the October 1999 meeting and commencement of this action made clear that a WPCF permit was 

11 required. 

12 For example, on November 12, 1999, Anne Cox ofDEQ advised Dr. Siaw in writing of 

13 deficiencies in the conceptual plans submitted for the system upgrade. (Ex. 117 .) She reminded 

14 Dr. Siaw that the WPCF permit could not be issued until the plans were approved. Her letter 

15 closed by directing Dr. Siaw to call her ifhe had any questions regarding the WPCF permit 

16 application. 11 In March 2000, DEQ delivered Dr. Siaw a draft WPCF permit for his review and 

17 comment, together with a Notice of Noncompliance (NON) citing him for failure to submit the 

18 required plans. (Ex. 118.) The NON stated that action on the draft WPCF permit would be 

19 suspended until the plans were received. In April 2001, DEQ delivered another NON citing Dr. 

20 Siaw for violation of the MAO and directing Dr. Siaw to, among other things, complete his 

21 WPCF permit application by submitting the required plans. 12 (Ex. 119.) 

22 This enforcement action was not commenced until July 31, 2001, almost two years after 

23 the meeting in question. Regardless of any misunderstanding created by his consultant's October 

24 
11 Dr. Siaw and his consultant had already been copied on Ms. Cox's written foJlow-up to the October 6, 1999 

25 meeting. (Ex. 2.) In her letter, Ms. Cox made clear that Dr. Siaw was stiJI bound by the terms of the MAO, which 
required that he apply for a WPCF permit. The letter, to Adrian Malo, clearly reflects that someone needed to have 

26 a pennit for the system. 
12 Dr. Siaw's consultant was also copied on both the March 2000 and April 2001 NONs. 
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1999, letter, Dr. Siaw was repeatedly advised after that letter that DEQ expected a complete 

WPCF permit application, including plans for a system upgrade. Under the circumstances, 

reliance on the position outlined in his consultant's letter is not only unreasonable, but also 

unlikely. His estoppel argument necessarily fails. 

V. Petitioner's Exceptions C.1 and F (Installation of Holding Tanks) 

Dr. Siaw argues that he was never required to comply with the terms of the MAO by 

obtaining a WPCF permit and constructing a new on-site disposal system. Dr. Siaw claims that 

all the law required him to do was disconnect and abandon the particular failed sewage disposal 

system at the park that was the source of the majority of the illegal discharges. Dr. Siaw ignores 

the clear and unequivocal language of the MAO. 

The Environmental Quality Commission ordered Dr. Siaw to undertake the compliance 

measures set forth in the MAO, and Dr. Siaw expressly waived his right to contest that Order. 

Dr. Siaw is not at liberty to treat the requirements of the Commission Order as if they were 

suggestions, nor is he entitled to unilaterally change the terms of the Order. 

Even assuming for the sake of argument that Dr. Siaw was free to implement other 

measures in lieu of those mandated by the MAO, those actions he did take have not brought the 

park into compliance. Specifically, Dr. Siaw installed two holding tanks as interim replacements 

for two disposal systems, each of which served four trailer spaces, that had completely failed. 

The leases for the tenants of the spaces were later terminated and the spaces are allegedly now 

vacant. Abating the problem at these eight spaces, however, does not obviate Dr. Siaw's 

obligation to obtain a WPCF permit for the entire park. Pursuant to OAR 340-071-0130(16)(a) 

and (15)(a), once any one system at the park required repair or alteration, the entire park had to 

be brought lmder a single WPCF pennit. 13 

25 13 In his brief, Dr. Siaw cites OAR 340-040-0050 and OAR 340-130-0100(115) in support of his argument that he 
was not required, independent of the MAO, to obtain a WPCF permit for the park. These rules, however, do not 

26 bolster his argument. OAR 340-040-0050 applies to the selection of remedies for the clean up of chemically 
contaminated groundwater, e.g. groundwater that has been contaminated with gasoline constituents as a result of an 
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Under OAR 340-071-0130(1 ), the Department has the discretion to require Dr. Siaw to 

replace all of the systems at the park with a new on-site sewage disposal system before issuing 

the required WPCF operating permit.14 Because (1) the systems at the park are at the end of, or 

past, the average useful life of an on-site sewage disposal system; (2) there are chronic problems 

with multiple systems at the park, not just those replaced by the holding tanks; and (3) Dr. 

Siaw's history of noncompliance with on-site sewage disposal regulations, the Department 

determined that repair of the existing systems was insufficient to protect water quality and public 

health and that complete replacement was required. 

In conclusion, Dr. Siaw is not in compliance with the on-site sewage disposal rules for 

the park because he has not obtained the required WPCF permit. 

V. Petitioner's Exceptions D and E (Application of the Penalty Factors) 

After determining that Dr. Siaw had violated the terms of the Department Order, the 

hearing officer assessed Dr. Siaw a civil penalty $317, 700. In his Amended Proposed Order, the 

hearing officer noted that Dr. Siaw was potentially liable for millions of dollars in civil penalties, 

given that he had been in intentional violation of the MAO for a period of20 months. The 

hearing officer, however, adopted the Department's decision in the Notice of Civil Penalty to 

limit the penalty to one day in each month that a daily violation occurred. (See Amended 

Proposed Order at p. 4). The gravity based portion of the penalty, based on twenty days 

violation, totaled $126,000. In addition, the hearing officer adopted the economic benefit 

assessed by the Department, $191,700. The economic benefit was based on the cost of 

underground storage tank leak, not to the permitting and operation of on-site sewage disposal systems. OAR 340-
24 071-0100(115) defines the word "repair" as applied to on-site sewage disposal systems. The rule says nothing 

regarding the circumstances under Which operation of a system or combination of systems requires a WPCF pennit. 
25 OAR 340-071-0130(15) and (16) unambiguously state that once any one of a combination of on-site sewage systems 

serving a single prope1ty requires repair, the combination of systems must be brought under a single WPCF permit. 
26 14 OAR 340-071-0130(1) states that "If, in the judgment of the [Department], proposed operation of a system would 

cause pollution of public waters or create a public health hazard, system installation or use shall not be authorized." 
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1 constructing a new on-site disposal system at the park, a cost Dr. Siaw avoided paying by never 

2 building the system as he was required to by the MAO. 

3 In his Exceptions and Brief, Dr. Siaw also takes issue with the findings and 

4 determinations made by the Hearing Officer in calculating the civil penalty, including the 

5 magnitude of the violation, the "P", "H", "R", and "C" factors, and the economic benefit 

6 component. The arguments relating to the penalty calculation are generally premised upon the 

7 purported confusion created by the October 6, 1999 letter from Dr. Siaw's consultant and actions 

8 taken by Dr. Siaw that were neither required nor consistent with the MAO. These substantive 

9 arguments are addressed above. Neither justifies a reduction in penalty. 

10 Magnitude - There is no selected magnitude for violating a Department Order. For that 

11 reason, the Hearing Officer relied on OAR 340-012-0045(1)(a)(B) to determine magnitude, 

12 which states the magnitude of the violation is moderate unless specific findings can be made 

13 which would support a major or minor magnitude. 15 The Hearing Officer decided that there was 

14 insufficient evidence to find that the magnitude was major or minor and so determined the 

15 magnitude was moderate. 

16 Dr. Siaw argues that the magnitude should be minor because he ceased using the failing 

17 on-site system that was responsible for most of the violations. The Department disputes, 

18 however, that Dr. Siaw's failure to obtain a WPCF permit and construct a new disposal system 

19 presented no threat to public health or the environment, which is the finding that must be made 

20 before a magnitude of minor can be assigned to the violation. Because (1) the systems at the 

21 park are at the end of, or past, the average useful life of an on-site sewage disposal system; (2) 

22 there are chronic problems with multiple systems at the park, not just the abandoned system; and 

23 

24 15 OAR 340-012-0045(l)(a)(B) provides that "The magnitude of the violation is determined by first consulting the 
selected magnitude categories in OAR 340-012-0090. In the absence of a selected magnitude, the magnitude shall 

25 be moderate unless:" the Department finds that the violation had a "significant adverse impact on the environment" 
or "posed a significant threat to public health", in which case the magnitude is major, or "the violation had no 

26 potential for or actual adverse impact on the environment, nor posed any threat to public health" in which case the 
magnitude is minor. 
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1 (3) Dr. Siaw's history of noncompliance with on-site sewage disposal regulation; Dr. Siaw's 

2 noncompliance with the MAO does create a risk of harm to the environment and public health. 

3 The "P" (Prior Significant Actions) Factor - Dr. Siaw's argument on the "P" factor is 

4 without merit because he misunderstood how the Department arrived at the value for the factor. 

5 The Hearing Officer, at the Department's request, did not consider Dr. Siaw's criminal 

6 conviction in determining the P factor. The hearing record establishes that Dr. Siaw's prior 

7 significant actions consist of two Class I equivalent violations16 for a P factor of3, pursuant to 

8 OAR 340-012-0045(l)(c)(A)(iv). 

9 The "H" (History of Correcting Problems) and "C" (Cooperativeness) Factors - Dr. Siaw 

10 argues that his abandonment of the failed system responsible for most of the violations requires 

11 that a value of -2 be assigned for both the "H" and "C" factors. 17 The Hearing Officer, who was 

12 fully aware of the abandonment of the failed system, nevertheless found that Dr. Siaw was not 

13 entitled to the Hand C factor credits because of Dr. Siaw's recalcitrance in failing to perform his 

14 obligations under the MAO. That determination was correct. The Department issued Dr. Siaw 

15 at least 10 notices of noncompliance between 1997 and 2001, and sought to bring Dr. Siaw into 

16 compliance through the 1999 MAO. The issues still have not been resolved. This history does 

17 not reflect an effort to correct the violations cited but rather a continuing unwillingness to 

18 acknowledge the obligations in the MAO. 

19 The "R" (Causation) Factor- The Hearing Officer assigned a value of 6 to the "R" 

20 factor, finding that Dr. Siaw had acted intentionally in causing the violation. Dr. Siaw argues 

21 that at most he should be held to negligence because of his alleged confusion over what he had to 

22 

23 16 Dr. Siaw's prior action consisted of one Class I and two Class II violations. See Hearing Decision in the Matter of 
Caleb Siaw, Case No. WQ/D-NWR-98-212, dated August 25, 1999, and OAR 340-012-0030(1). 

24 17 "H" is a civil penalty respondent's history in conecting prior significant actions. Pursuant to OAR 340-012-
0045(1)(c)(B)(i), the H factor is assigned a value of-2 ifthe Respondent took all feasible steps to correct the 

25 majority of all prior significant actions. "C" is the Respondent's cooperativeness and efforts to correct the violation. 
Pursuant to OAR 340-012-0045(1)(c)(E)(i), the C factor is assigned a value of -2 ifthe Respondent was cooperative 

26 and took reasonable affirmative efforts to minimize the effects of the violation, or took extraordinary efforts to 
ensure the event would not be fepeated. 
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1 do to comply. As discussed in Section IV above, even if Dr. Siaw was confused by Mr. 

2 Sweeney's October 6, 1999 letter, that confusion was eliminated by the Department's 

3 communications to Dr. Siaw in November 1999, March 2000, and April 2001 that he was in 

4 violation of the MAO. 

5 Economic Benefit - The Hearing Officer found that DEQ provided sufficient evidence to 

6 prove that Dr. Siaw avoided $191,700 in compliance costs by violating the MAO. 18 Dr. Siaw 

7 argues he lost revenue from the closure of the eight spaces at the park and that loss should offset 

8 his economic benefit. Even assuming that Dr. Siaw's highly speculative estimate of his lost 

9 revenue is remotely accurate, any lost revenue is irrelevant to the economic benefit portion of his 

10 penalty. At hearing, Dr. Siaw argued that his cost in installing and servicing interim holding 

11 tanks should be offset against his avoided cost of constructing a system. The Hearing Officer 

12 found "that only costs expended in connection with the system to satisfy the WPCF permit could 

13 have reduced the EB calculation." See Proposed Order at 19. The Hearing Officer is correct. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Only Dr. Siaw's expenses in complying with the MAO are relevant. Closing spaces was not 

required by, and did not constitute compliance with, the MAO and any lost revenues arising from 

those closures are irrelevant to the economic benefit calculation. 

CONCLUSION 

For the reasons cited herein, Dr. Siaw's Exceptions should be denied and the Amended 

Proposed Order finalized. 
A 

7,,0:Yd) 
DATED this l lf day of August 2002. 

Respectfully submitted, 

25 18 The Department provided documentation that constructing the on-site sewage disposal system designed by Dr. 
Siaw's consultant Mr. Sweeney, and approved by the Department, would have cost Dr. Siaw $247,000. In rariving 

26 at the final economic benefit figure, the Department employed the "BEN" computer model, pursuant to OAR 340-
012-0045(1 )( c )(F)(iii). 
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regon 
John A. Kitzhaber, M.D., Governor 

August 22, 2002 

Department of Environmental Quality 
811 SW Sixth Avenue 

Portland, OR 97204-1390 

(503) 229-5696 

TTY (503) 229-6993 

Oregon Environmental Quality Commission 
Attn. Mikell O'Meally 
811 SW Sixth Avenue 
Portland, OR 97204 

By Hand Delivery 

Re: Amended Response Brief 
In the Matter of: 
Caleb Siaw, M.D. 
Case No. WQ/D-NWR-99-186 
Clatsop County 

Dear Ms. O'Meally: 

On August 15, 2002, the Department of Environmental Quality submitted a Response Brief in 
the referenced case. That brief contained a number of typo graphical errors. The Department 
now submits the enclosed Amended Response Brief. 

There are no substantive changes in the Amended Response Brief. Only typographical errors are 
corrected. IfDr. Siaw objects to the Commission's acceptance of the Amended Brief, the 
Department will file a written request for an extension on the deadline for filing its Brief 

If you have any questions, please contact me at (503) 229-5950. 

~ ll.l-~. i ;;J 
27,;f ~t;/(/ 
Jeff Bachman 
Environmental Law Specialist 

Enclosure 
cc: Michael J. Kavanaugh, Attorney for Caleb Siaw, M.D., by Certified Mail 

Lynne Perry, Oregon Department of Justice 
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This Response is offered in opposition to Petitioner's Brief appealing the Hearing 

Officers Amended Proposed Order in Case No. WQ/D-NWR-99-186, issued May 1, 2002.July 

31, 2001, to Caleb Siaw, M.D., by the Department of Environmental Quality (the Department). 

INTRODUCTION 

Petitioner, Dr. Caleb Siaw, appeals a Hearing Officer's Proposed Order assessing Dr 

Siaw a $317,700 civil penalty for violating a Mutual Agreement and Order (MAO) he entered 

into with the Department of Environmental Quality (the Department) on May 20, 1999. The 

MAO required Dr. Siaw to obtain a Water Pollution Control Facilities Permit and construct a 

new on-site sewage disposal system for the Forest Lake Resort mobile home park (the park) near 

Seaside, Oregon. 

Dr. Caleb Siaw acquired the park in 1997. During 1997, after Dr. Siaw purchased the 

park, and in early 1998, the Department documented that one or more of the on-site sewage 

disposal systems at the park were failing and required repair or alteration. As a result of the 

failures, Dr. Siaw was required, pursuant to Oregon Administrative Rule (OAR) 340-071-

0130(16)(a) and 15(a), to obtain a Water Control Pollution Facility (WPCF) permit that would 
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cover all of the on-site sewage disposal systems at the park. 1 Dr. Siaw has never obtained the 

required permit. 

From late December 1997 through September 1998, the Department issued Dr. Siaw four 

separate Notices of Noncompliance each citing multiple violations of on-site sewage disposal 

regulations2
. On January 22, 1999, Dr. Siaw pied no contest to a criminal charge of water 

pollution in the second degree stemming from an incident where sewage from the park 

discharged to the N ecanicurn River. The Court's Order of Conviction and Sentence stated that as 

a condition of his probation, Dr. Siaw was required "to make a good faith effort to comply with 

all DEQ requirements necessary to bring the property !mown generally as Forest Lake Resort 

into compliance with DEQ rules and regulations regarding waste material." 

In order to specifically identify for Dr. Siaw the tasks necessary to bring the park into 

compliance, and establish an enforceable schedule for completing those tasks, the Department 

negotiated and entered into the MAO with Dr. Siaw on May 20, 1999. The MAO is a Final 

Order of the Environmental Quality Commission. Paragraph 15(B)(l) of the MAO required Dr. 

Siaw to "complete a WPCF permit application within 30 days of being notified by DEQ ifDEQ 

determines a WPCF permit is needed based on the soil evaluation." On November 12, 1999, the 

Department sent Dr. Siaw a letter indicating that, based on a proposal submitted by Dr. Siaw's 

consultant, Robert Sweeney, a WPCF permit was feasible for the park. The letter further 

instructed Dr. Siaw to submit additional information in order to complete his WPCF application. 

Specifically, the letter requested the groundwater information described in, and required by, 

22 1 OAR 340-071-0 l 60(16)(a) states that "owners of existing systems meeting the system descriptions in ( 15)( a),(b ), 
and ( d) through (g) are not required to apply for a WPCF permit until such time as a system repair or alteration is 

23 necessary." (Empahsis added). "Alteration" and "Repair" are defined in OAR 340-071-0100(6) and (115), 
respectively, and clearly encompass the work necessary to stop the surfacing of sewage at the park. Dr. Siaw was 

24 required to put all the systems at the park under one permit pursuant to OAR 340-071-130(15)(a), which states that 
an operating permit (WPCF) is required for "any system or combination of systems located on the same property or 

25 serving the same facility with a total sewage flow design capacity greater than 2,500 gallons per day." DEQ 
Environmental Specialist Anne Cox testified that the average sewage flow for a single family residence is 250 

26 gallons per day and that the park has spaces for 44 mobile homes and a laundry facility. 
2 Hearing Exhibits IOI, 102, 104, and 108. 
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Paragraph 15(B)(l)(a)(i) of the MAO. Despite further requests from the Department, Dr. Siaw 

never submitted the groundwater data necessary to complete his permit application and comply 

with the MAO. 

On July 31, 2001, the Department assessed Dr. Siaw a civil penalty for failing to comply 

with the MAO. Dr. Siaw appealed, and, after hearing, the Hearing Officer issued an Amended 

Proposed Order assessing Dr. Siaw a $317,700 civil penalty. Dr. Siaw then appealed the 

Hearing Officer's Proposed Order. 

Dr. Siaw's exceptions to the Proposed Order can be boiled down to two primary 

arguments: 1) that he did not own Forest Lake Resort at the time he entered into the MAO and 

therefore has no obligation to comply with the terms of the MAO, and 2) the Department is 

estopped from compelling Dr. Siaw's compliance with the MAO because a staff member 

allegedly told Dr. Siaw's consultant, Mr. Sweeney, that Dr. Siaw could achieve compliance with 

on-site sewage disposal regulations through measures other than those specified in the MAO. 

DISCUSSION 

I. Petitioner's Exceptions A.1 and 3: (Ownership of the Property) 

17 Exceptions A.1 and A.3 both relate to whether the hearings officer was correct in 

18 determining that Dr. Siaw was the "owner" of the park for purposes of the violations cited. Dr. 

19 Siaw seeks refuge in an April 1999 real estate contract between the Caleb Siaw P.C., Trust and 

20 the A & D Trust, which he claims rendered him a nonowner as of April 1999. 

21 As is readily apparent, the real estate issues at the park are a mess. Fortunately, it is not 

22 necessary to untangle the various real estate transactions to resolve this issue. Dr. Siaw has 

23 already waived his right to challenge the Mutual Agreement and Order (MAO). When he 

24 executed the MAO, he expressly acknowledged the authority of the Environmental Quality 

25 Commission to issue an abatement order that addressed future violations. (Ex. 114, if 13). He 

26 also waived his right to a contested case on the future violations addressed in the MAO. (Ex. 
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1 114, '1[ 17.) By arguing that the contract with the A&D Trust rendered him a nonowner, he is 

2 really arguing that he is not liable for the violations resolved by the MAO. Again, he has waived 

3 that argument. 

4 Nonetheless, Dr. Siaw did and still does retain legal title to the property. The contract 

5 upon which Dr. Siaw relies was unperformed, or executory, when the MAO was signed. It is 

6 still unperformed. Dr. Siaw will retain legal title to the property until the purchase price is paid 

7 in full. See e.g., Bedortha v. Sunridge Land Co., Inc., 312 Or 307, 311 (1991); Ochs v. Albin, 

8 137 Or App 213, 220 (1995). The cases cited in Dr. Siaw's brief state as much (i.e. the buyer 

9 has equitable title, the owner retains legal title).3 

10 As the holder oflegal title, Dr. Siaw has at all relevant times been the "owner" of the 

11 property for purposes of the on-site sewage disposal rules in OAR 340, Division 71. Pursuant to 

12 OAR 340-071-0100(92), the "owner" includes "any person who, alone or jointly, or severally 

13 with others: 

14 "(a) Has legal title to any single lot, dwelling unit, or commercial facility; or 

15 (b) Has care, charge, or control of any real property * * *; or 

16 ( c) Is the contract purchaser of the real property. 

17 NOTE: Each such person as described in subsections (b) and ( c) of this section, thus 

18 representing the legal title holder, is bound to comply with these rules as ifhe were the 

19 legal title holder." (Emphasis added.) 

20 Although a contract purchaser is bound to comply with the on-site sewage disposal rules 

21 to the same extent as the holder oflegal title, the holder oflegal title is not relieved of his 

22 obligations under Division 71 merely by entering into the contract. Thus, even taking Dr. Siaw's 

23 assertions about the April 1999 contract as true, Dr. Siaw is still liable as an "owner" under 

24 Division 71. 

25 
3 Counsel for petitioner argues that "Caleb Siaw was not the 'owner1 of the property11 based on cases interpreting 

26 ORS 88.110. (Pet. Briefat 8-9). Here, however, we are not interpreting ORS 88.110, but rather OAR Chapter 340, 
Division 71. 
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1 Regardless of whether Dr. Siaw owned the property when the MAO was executed, 

2 however, there is no question that Dr. Siaw owned the property when the violations occurred. 

3 Even if one could evade his or her responsibilities under Division 71 by the simple expedient of 

4 signing a contract (a proposition the Department rejects), the MAO resolved the violations 

5 occurring after September 1998, including the ongoing violations that would continue to occur 

6 until the tasks in the MAO were accomplished. Dr. Siaw does not dispute that he owned the 

7 property until at least April 1999. 

8 Dr. Siaw's undisputed status as the holder of legal title should resolve the question of 

9 "ownership" was for purposes of Division 71. For that reason, it would ordinarily be 

10 unnecessary to delve into the real estate issues. But this case illustrates precisely why DEQ 

11 would employ the type ofliability framework found in Division 71. 

12 Take first the contract with the Johnsons. Although it was entered into in July 1998, the 

13 Johnsons had abandoned the contract, and the property, by November 1998. Dr. Siaw asserts 

14 that this failed contract prevented him from owning the property after July 1998. (Pet. Brief at 

15 7). It did not, however, prevent him from acting as the owner in his dealings with DEQ or 

16 prospective purchasers throughout 1999. In fact, he entered the A & D contract in April 1999--

17 by which point he now claims that he did not own the property. 

18 This is the contract that serves as Dr. Siaw's primary defense. The hearings officer 

19 correctly noted that this contract was invalid from the outset because, among other things, the 

20 purported seller was not Dr. Siaw, but rather Caleb Siaw, P.C. Trust, which did not actually own 

21 the property.4 (Proposed Order at 12). Dr. Siaw does not challenge this conclusion.5 

22 

23 
4 As the Hearings Officer noted, "Respondent Caleb Siaw and Caleb Siaw, P.C. Trust were and are two different 

24 legal entities. Caleb Siaw, P.C., Tmst did not hold title to the Forest Lake Resort Property in April 1999 when the 
purported sale occun·ed .... A legal entity cannot convey title to or an interest in real estate that the entity does not 

25 own at the time of the purported ti·ansfer." (Proposed Order at 12.) 
5 Instead, Dr. Siaw relies on his August 2000 effort to convey the property from himself to the trust, retroactive to 

26 1998. The hearings officer concluded that this effort was ineffective to rectify the issue. (Proposed Order at 12.) 
Dr. Siaw does not challenge this conclusion either. 
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1 Moreover, even ifthe April 1999 contract had been valid when executed (which DEQ 

2 denies), its continued validity is questionable. The purchaser made no monthly payments until 

3 November 2000, eighteen months after the contract was executed. The purchaser was clearly in 

4 default (and had been for well over a year). Dr. Siaw apparently opted to ignore his remedies 

5 against his defaulting purchaser (e.g. forfeiture, foreclosure) to avoid retaking the property. At 

6 the same time, he presented himself as the owner of the property by continuing to market the 

7 property to another buyer (in October 2000) and by failing to record the contract with A & D 

8 Trust until January 10, 2002 (midway through this contested case proceeding).6 

9 In addition, Dr. Siaw committed to make the required improvements to the system in the 

10 very same contract he now claims prevents him from performing the MAO. Stipulation B to the 

11 April 1999 contract expressly provides that "Seller agrees to pay for and obtain DEQ approval 

12 on all septic systems within the described property." (Ex. 11.) Having represented to his 

13 purchaser that he would in fact do the required work, he cannot reasonably argue that he was not 

14 in control of nor had a right to improve the sewer system on the property. 7 

15 In sum, Dr. Siaw seeks to avoid obligations under both Division 71 and the MAO using a 

16 invalid contract (1) that he and his purchaser both ignored throughout 1999 and much of 2000, 

17 (2) that he failed to record (i.e. apprise the public of) until 2002, and (3) in which he had 

18 expressly assumed the obligations he now seeks to avoid. On these facts, the hearings officer 

19 correctly determined that Dr. Siaw was the owner of the property during the relevant period. 

20 II. Petitioner's Exception A.2 (Improper Acknowledgment of Contract) 

21 Dr. Siaw talces issue with the hearings officer's determination that the April 1999 contract 

22 was not properly acknowledged and should not have been recorded under Oregon law. 

23 

24 6 As the Hearings Officer correctly noted, neither Dr. Siaw nor his purported purchaser(s) delivered any concrete 
evidence that a new owner had taken over the property throughout this period. (Proposed Order at 14.) 

25 7 In addition, the MAO itself included a force majeure provision by which the time for performance would be 
extended if Dr. Siaw demonstrated that an event beyond his reasonable control caused or might cause a delay or 

26 deviation in the work. (MAO~ 16.) There is no indication that the necessary work was impeded by the purchaser 
or any other event outside of Dr. Siaw's control. 
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1 (Proposed Order at 13-14.) The hearings officer was, however, right on this point.8 The fact that 

2 a Clatsop County clerk recorded the improperly acknowledged contract does not correct that 

3 deficiency. 

4 With that said, this issue is irrelevant. The hearings officer based his determination 

5 regarding ownership of the property on several factors. Even Dr. Siaw refers to this 

6 determination as merely bolstering the hearings officer's decision regarding ownership. (Pet 

7 Brief at 9.) For the many reasons outlined in Section I, above, the hearings officer properly 

8 recognized Dr. Siaw as the owner of the property for purpose of on-site sewage obligations. 

9 III. Petitioner's Exceptions Band F (Effect of Revisions to the MAO) 

10 Before returning the MAO to DEQ, Dr. Siaw inserted the words "former owner" under 

11 his signature. (Ex. 114.) Dr. Siaw now argues that his hand-written amendment to the MAO 

12 constituted a counter-offer that was accepted by DEQ when DEQ signed the amended form. He 

13 then takes an extraordinary leap to argue that DEQ's mere execution of the altered agreement 

14 "establishes that Caleb Siaw is a 'former owner."' (Pet Brief at 10.) Under this theory, if Dr. 

15 Siaw had signed the MAO as the "Mayor of Portland" or "President of the United States," DEQ's 

16 signing would make him so. That is obviously not the case. 

17 As an initial matter, Dr. Siaw's revision did not create a counter-offer. It might have been 

18 viewed as a counter-offer, if it went to a material term. The addition of a new condition by the 

19 offeree in response to an offer would render the response a counter-offer. See e.g. D'Angelo v. 

20 Schultz, 110 Or App 445, 450, 823 P2d 997 (1992). Here, however, Dr. Siaw did not revise the 

21 MAO in a manner that affected either his obligations or those ofDEQ. He did not change, add 

22 to, or modify any of its essential or material terms (i.e. compliance schedule and conditions). 9 

23 

24 8 The real estate contract was not properly acknowledged. The contract shows an unexecuted notary block. 
Moreover, the unexecuted notary block purports to acknowledge the signature of the buyer, The contract should 

25 have been acknowledged by the seller. (See ORS 93.410, 93.635, 93.804). 
9 Moreover, in paragraph 1, the MAO identifies Caleb Siaw as the owner of the mobile home park. Dr. Siaw did not 

26 revise this recital. 
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1 The principles of contract law are not, however, irrelevant here. Regardless of whether 

2 one characterizes the sequence of events as Dr. Siaw accepting DEQ's initial "offer" or DEQ 

3 accepting Dr. Siaw's "counter-offer," the outcome is the same. The parties had a signed 

4 agreement. The MAO itself is clear. Among other things, Dr. Siaw expressly agreed to a 

5 compliance schedule and set of conditions. Dr. Siaw's failure to comply, as agreed in the MAO, 

6 is the subject of this enforcement matter. In his appeal, Dr. Siaw neither claims to have complied 

7 with the MAO nor claims that its material terms were modified in a way that made compliance 

8 unnecessary. 

9 In short, exceptions B and F fail. Exception B challenges the hearings officer's 

10 observation that the revision needed to be initialed by both parties to be effective. (Proposed 

11 Order at 8, fu 13). It is, however, irrelevant whether this statement was right or wrong. Whether 

12 characterized as an offer or counter-offer, the outcome is the same. Exception F goes to the 

13 hearings officer's finding that Dr. Siaw violated ORS 468.140(1)(c) by violating paragraph 

14 15.B.(1) of the MAO. (Proposed Order at 19.)10 Regardless of whether Dr. Siaw's revisions are 

15 characterized as a "counter-offer" or not, his argument does nothing to undermine the validity of 

16 the subject "contract." 

17 IV. Petitioner's Exception C (Estoppel) 

18 Dr. Siaw argues that DEQ should be estopped (prevented) from using his failure to get a 

19 WPCF permit as a basis for this enforcement action. To establish estoppel against a state 

20 agency, Dr. Siaw must not only establish that DEQ has taken inconsistent positions, but also (1) 

21 that he relied on the agency's earlier position and (2) that his reliance was reasonable. Dept. of 

22 Transportation v. Hewett Professional Group, 321 Or 118, 126, 895 P2d 755 (1995); State ex rel 

23 SOSCFv. Dennis, 173 Or App 604, 611, 25 P3d 341 (2001). DEQ disagrees with Dr. Siaw's 

24 

25 
10 Dr. Siaw does not challenge the hearings officer's finding that Dr. Siaw violated ORS 468.140(l)(c) by violating 

26 paragraph 15.A.(4) of the MAO. (Proposed Order at 19.) Paragraph 15.B.(1) is effective and enforceable for the 
same reason and to the same extent as paragraph 15.A(4). 
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1 characterization of the October 6, 1999 meeting. The EQC need not, however, resolve that 

2 disagreement because Dr. Siaw's estoppel argument fails for other reasons, as well. 

3 In his brief to the Commission, Dr. Siaw recites the elements of estoppel, but he neither 

4 alleges nor establishes that he relied on the summary of the October 6, 1999 meeting or that his 

5 reliance was reasonable. Dr. Siaw in fact never even claimed such reliance until he filed his 

6 Exceptions and Brief pursuant to his appeal of the hearing officer's Amended Proposed Order. 

7 Dr. Siaw did not raise estoppel as a defense in his Answer to the Notice of Assessment of Civil 

8 Penalty or in his pre- and post-hearing memorandums, probably because, on this record, Dr. 

9 Siaw could not possibly establish such reliance. The correspondence from DEQ to Dr. Siaw 

10 between the October 1999 meeting and commencement of this action made clear that a WPCF 

11 permit was required. 

12 For example, on November 12, 1999, Anne Cox ofDEQ advised Dr. Siaw in writing of 

13 deficiencies in the conceptual plans submitted for the system upgrade. (Ex. 117.) She reminded 

14 Dr. Siaw that the WPCF permit could not be issued until the plans were approved. Her letter 

15 closed by directing Dr. Siaw to call her ifhe had any questions regarding the WPCF permit 

16 application. 11 In March 2000, DEQ delivered Dr. Siaw a draft WPCF permit for his review and 

17 comment, together with a Notice of Noncompliance (NON) citing him for failure to submit the. 

18 required plans. (Ex. 118.) The NON stated that action on the draft WPCF permit would be 

· 19 suspended until the plans were received. In April 2001, DEQ delivered another NON citing Dr. 

20 Siaw for violation of the MAO and directing Dr. Siaw to, among other things, complete his 

21 WPCF permit application by submitting the required plans. 12 (Ex. 119.) 

22 This enforcement action was not commenced until July 31, 2001, almost two years after 

23 the meeting in question. Regardless of any misunderstanding created by his consultant's October 

24 
11 Dr. Siaw and his consultant had already been copied on Ms. Cox's written follow-up to the October 6, 1999 

25 meeting. (Ex. 2.) In her letter, Ms. Cox made clear that Dr. Siaw was still bound by the terms of the MAO, which 
required that he apply for a WPCF pennit. The letter, to Adrian Malo, clearly reflects that someone needed to have 

26 a pennit for the system. 
12 Dr. Siaw's consultant was also copied on both the March 2000 and April 2001 NONs. 
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1999, letter, Dr. Siaw was repeatedly advised after that letter that DEQ expected a complete 

WPCF permit application, including plans for a system upgrade. Under the circumstances, 

reliance on the position outlined in his consultant's letter is not only unreasonable, but also 

unlikely. His estoppel argument necessarily fails. 

V. Petitioner's Exceptions C.1 and F (Installation of Holding Tanks) 

Dr. Siaw argues that he was never required to comply with the terms of the MAO by 

obtaining a WPCF permit and constructing a new on-site disposal system. Dr. Siaw claims that 

all the law required him to do was disconnect and abandon the particular failed sewage disposal 

system at the park that was the source of the majority of the illegal discharges. Dr. Siaw ignores 

the clear and unequivocal language of the MAO. 

The Environmental Quality Commission ordered Dr. Siaw to undertake the compliance 

measures set forth in the MAO, and Dr. Siaw expressly waived his right to contest that Order. 

Dr. Si aw is not at liberty to treat the requirements of the Commission Order as if they were 

suggestions, nor is he entitled to unilaterally change the terms of the Order. 

Even assuming for the sake of argument that Dr. Siaw was free to implement other 

measures in lieu of those mandated by the MAO, those actions he did take have not brought the 

park into compliance. Specifically, Dr. Siaw installed two holding tanks as interim replacements 

for two disposal systems, each of which served four trailer spaces, that had completely failed. 

The leases for the tenants of the spaces were later terminated and the spaces are allegedly now 

vacant. Abating the problem at these eight spaces, however, does not obviate Dr. Siaw's 

obligation to obtain a WPCF permit for the entire park. Pursuant to OAR 340-071-0130(16)(a) 

and (15)(a), once any one system at the park required repair or alteration, the entire park had to 

be brought under a single WPCF permit.13 

25 13 In his brief, Dr. Siaw cites OAR 340-040-0050 and OAR 340-130-0100(115) in support of his argument that he 
was not required, independent of the MAO, to obtain a WPCF permit for the park. These rules, however, do not 

26 bolster his argument. OAR 340-040-0050 applies to the selection of remedies for the clean up of chemically 
contaminated groundwater, e.g. groundwater that has been contaminated with gasoline constituents as a result of an 
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Under OAR 340-071-0130(1), the Department has the discretion to require Dr. Siaw to 

replace all of the systems at the park with a new on-site sewage disposal system before issuing 

the required WPCF operating permit. 14 Because (1) the systems at the park are at the end of, or 

past, the average useful life of an on-site sewage disposal system; (2) there are chronic problems 

with multiple systems at the park, not just those replaced by the holding tanks; and (3) Dr. 

Siaw's history of noncompliance with on-site sewage disposal regulations, the Department 

determined that repair of the existing systems was insufficient to protect water quality and public 

health and that complete replacement was required. 

In conclusion, Dr. Siaw is not in compliance with the on-site sewage disposal rules for 

the park because he has not obtained the required WPCF permit. 

V. Petitioner's Exceptions D and E (Application of the Penalty Factors) 

After determining that Dr. Siaw had violated the terms of the Department Order, the 

hearing officer assessed Dr. Siaw a civil penalty $317,700. In his Amended Proposed Order, the 

hearing officer noted that Dr. Siaw was potentially liable for millions of dollars in civil penalties, 

given that he had been in intentional violation of the MAO for a period of20 months. The 

hearing officer, however, adopted the Department's decision in the Notice of Civil Penalty to 

limit the penalty to one day in each month that a daily violation occurred. (See Amended 

Proposed Order at p. 4). The gravity based portion of the penalty, based on twenty days 

violation, totaled $126,000. In addition, the hearing officer adopted the economic benefit 

assessed by the Department, $191,700. The economic benefit was based on the cost of 

underground storage tank leak, not to the permitting and operation of on-site sewage disposal systems. OAR 340-
24 071-0100(115) defines the word "repair" as applied to on-site sewage disposal systems. The rule says nothing 

regarding the circumstances under which operation of a system or combination of systems requires a WPCF permit. 
25 OAR 340-071-0130(15) and (16) unambiguously state that once any one of a combination of on-site sewage systems 

serving a single property requires repair, the combination of systems must be brought under a single WPCF permit. 
26 14 OAR 340-071-0130(1) states that "If, in the judgment of the [Department], proposed operation of a system would 

cause pollution of public waters or create a public health hazard, system installation or use shall not be authorized." 
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1 constructing a new on-site disposal system at the park, a cost Dr. Siaw avoided paying by never 

2 building the system as he was required to by the MAO. 

3 In his Exceptions and Brief, Dr. Siaw also takes issue with the findings and 

4 determinations made by the Hearing Officer in calculating the civil penalty, including the 

5 magnitude of the violation, the "P'', "H", "R", and "C" factors, and the economic benefit 

6 component The arguments relating to the penalty calculation are generally premised upon the 

7 purported confusion created by the October 6, 1999 letter from Dr. Siaw's consultant and actions 

8 taken by Dr. Siaw that were neither required nor consistent with the MAO. These substantive 

9 arguments are addressed above. Neither justifies a reduction in penalty .. 

10 Magnitude - Because there is no selected magnitude for violating a Department Order. 

11 For that reason, the Hearing Officer relied on OAR 340-012-0045(l)(a)(B) to determine 

12 magnitude, which states the magnitude of the violation is moderate unless specific findings can 

13 be made which would support a major or minor magnitude. 15
. The Hearing Officer decided that 

14 there was insufficient evidence to find that the magnitude was major or minor and so determined 

15 the magnitude was moderate. 

16 Dr. Siaw argues that the magnitude should be minor because he ceased using the failing 

17 on-site system that was responsible for most of the violations. The Department disputes, 

18 however, that Dr. Siaw's failure to obtain a WPCF permit and construct a new disposal system 

19 presented no threat to public health or the environment, which is the finding that must be made 

20 before a magnitude of minor can be assigned to the violation. Because (1) the systems at the 

21 park are at the end of, or past, the average useful life of an on-site sewage disposal system; (2) 

22 there are chronic problems with multiple systems at the park, not just the abandoned system; and 

23 

24 15 OAR 340-012-0045(l)(a)(B) provides that "The magnitude of the violation is determined by first consulting the 
selected magnitude categories in OAR 340-012-0090. In the absence of a selected magnitude, the magnitude shall 

25 be moderate unless:" the Department finds that the violation had a "significant adverse in1pact on the environment" 
or "posed a significant threat to public health", in which case the magnitude is major, or "the violation had no 

,26 potential for or actual adverse impact on the environment, nor posed any threat to public health" in which case the 
magnitude is minor. 
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1 (3) Dr. Siaw's history of noncompliance with on-site sewage disposal regulation; Dr. Siaw's 

2 noncompliance with the MAO does create a risk of harm to the environment and public health. 

3 The "P" (Prior Significant Actions) Factor- Dr. Siaw's argument on the "P" factor is is 

4 premised upon a misunderstanding as to without merit because he misunderstood how the factor 

5 was arrived at and without merit. The Hearing Officer, at the Department's request, did not 

6 consider Dr. Siaw's criminal conviction in determining the P factor. The hearing record 

7 establishes that Dr. Siaw's prior significant actions consist of two Class I equivalent violations16 

8 for a P factor of3, pursuant to OAR 340-012-0045(1)(c)(A)(iv). 17 

9 The "H" (History of Correcting Problems) and "C" (Cooperativeness) Factors -Dr. Siaw 

10 argues that his abandonment of the failed system responsible for most of the violations requires 

11 that he receive a value of -2 credit be assigned for both the "H" and "C" factors. 18 The Hearing 

12 Officer, who was fully aware of the abandonment of the failed system, nevertheless found that 

13 Dr. Siaw was not entitled to the H and C factor credits because of Dr. Siaw' s recalcitrance in 

14 failing to perform his obligations under the MAO. That determination was correct. The 

15 Department issued Dr. Siaw at least 10 notices of noncompliance between 1997 and 2001, and 

16 sought to bring Dr. Siaw into compliance through the 1999 MAO. The issues still have not been 

17 resolved. This history does not reflect an effort to correct the violations cited but rather a 

18 continuing unwillingness to acknowledge the obligations in the MAO. 

19 The "R" (Causation) Factor - The Hearing Officer assigned a value of 6 to the "R" 

20 factor, finding that Dr. Siaw had acted intentionally in causing the violation. Dr. Siaw argues 

21 

22 16 Dr. Siaw's prior action consisted of one Class I and two Class II violations. See Hearing becision in the Matter of 
Caleb Siaw, Case No. WQ/D-NWR-98-212, dated August 25, 1999, and OAR 340-012-0030(1). 

23 17 Dr. Siaw's prior action consisted of one Class I and two Class II violations. See Hearing Decision in the Matter of 
Caleb Siaw, Case No. WQ/D-NWR-98-212, dated August 25, 1999, and OAR 340-012-0030(1). 

24 18 "H'' is a civil penalty respondent's history in correcting prior significant actions. Pursuant to OAR 340-012-
0045(1)(c)(B)(i), the H factor is assigned a value of -2 if the Respondent took all feasible steps to correct the 

25 majo1ity of all prior significant actions. "C'' is the Respondent's cooperativeness and efforts to correct the violation. 
Pursuant to OAR 340-012-0045(1 )( c )(E)(i), the C factor is assigned a value of -2 if the Respondent was cooperative 

26 and took reasonable affirmative efforts to minimize the effects of the violation, or took extraordina1y efforts to 
ensure the event would not be repeated. 
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I that at most he should be held to negligence because of his alleged confusion over what he had to 

2 do to comply. As discussed in Section IV above, even if Dr. Siaw was confused by Mr. 

3 Sweeney's October 6, 1999 letter, that confusion was eliminated by the Department's 

4 communications to Dr. Siaw in November 1999, March 2000, and April 2001 that he was in 

5 violation of the MAO. 

6 Economic Benefit - The Hearing Officer found that DEQ provided sufficient evidence to 

7 prove that Dr. Siaw avoided $191,700 in compliance costs19 by violating the MAO. 20 Dr. Siaw 

8 argues that his prospective lost revenue from the closure of eight spaces at the park should offset 

9 his economic benefit. Even assuming that Dr. Siaw's highly speculative estimate of his lost 

10 revenue is remotely accurate, any lost revenue is irrelevant to the economic benefit portion of his 

11 penalty. At hearing, Dr. Siaw argued that his cost in installing and servicing interim holding 

12 tanks should be offset against his avoided cost of constructing a system. The Hearing Officer 

13 found "that only costs expended in connection with the system to satisfy the WPCF permit could 

14 have reduced the EB calculation." See Proposed Order at 19. The Hearing Officer is correct. 

15 Only Dr. Siaw's expenses in complying with the MAO are relevant. Closing spaces was not 

16 required by, and did not constitute compliance with, the MAO and any lost revenues arising from 

17 those closures are irrelevant to the economic benefit calculation. 

18 CONCLUSION 

19 For the reasons cited herein, Dr. Siaw's Exceptions should be denied and the Amended 

20 
Proposed Order finalized. 

21 

22 

23 19 The Department provided documentation that constructing the on-site sewage disposal system designed by Dr. 
Siaw's consultant Mr. Sweeney, and approved by the Department, would have cost Dr. Siaw $247,000. In rariving 

24 at the final economic benefit figure, the Department employed the "BEN" computer model, pursuant to OAR 340-
012-0045(1 )( c )(F)(iii). 

25 20 The Department provided documentation that constructing the on-site sewage disposal system designed by Dr. 
Siaw's consultant Mr. Sweeney, and approved by the Department, would have cost Dr. Siaw $247,000. In ariving at 

26 the final economic benefit figure, the Department employed the "BEN" computer model, pursuant to OAR 340-012-
0045(1 )( c )(F)(iii). 
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"Because both parties did not initial the changes respondent 
wrote on the MAO, those changes have no legal effect." 

(Page 8, Amended Proposed Order) 

C. The Hearings Officer erred in reaching his First 
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D. 3 The Hearings Officer erred in finding: "'R' is whether 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

In the Matter of 

CALEB SIAW 

Petitioner. 

OF THE STATE OF OREGON 

) 
) 
) No. WQ/D-NWR-99-186 
) Hearings Officer Panel Case No. 060602 
) 
) 
) 

PETITIONER'S BRIEF 

I. 

OVERVIEW 

In the interplay between the argument over ownership of the property, the interaction 

between the DEQ and the various participants and the amount of the fine, the forest has been lost 

through the trees. 

Dr. Siaw bought the property from one Sam Banki by Warranty Deed with a trust deed 

given for security on or about Nov. 1, 1996. At that time there was an outstanding notice against 

the property. See the testimony of Ann Cox who described the park as a "hodgepodge of 

systems" and testified that Sam Banki was told to obtain a WPCF permit. See also Finding of 

Fact, #3. Sam Banki had done nothing to deal with the problems. Ms. Cox had been dealing with 

the property because she stated that she became "aware of' Caleb Siaw in September of 1997. 

Caleb Siaw operated the property for approximately 21 months from Portland. There 

were sewage problems at that time emanating from one separate section of the park. Caleb Siaw 

did not adequately deal with the problems at that time. Caleb Siaw sold the property to Richard 

and Joyce Johnson, on or about July 30, 1998. A memorandum of contract was recorded October 

8, 1998. The Johnson's had taken over the operation of the park and moved in as on-site 
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operators as of August 1, 1998. The Johnson's failed to make the down payment and failed to 

make the November, 1988 payment thereafter abandoning the property and ceasing to operate it. 

Despite a foreclosure action being filed, No. 99-2104, Clatsop County Circuit Court, the 

Johnsons' remained the owners of the property, as the contract purchasers, until they signed a 

Bargain and Sale Deed canceling their contract on August 16, 2000, recorded August 25, 2000. 

The Johnsons' were in title, equitable title, for just over two years and were the owners of the 

property. 

While this was going on, the DEQ notified Caleb Siaw and eventually the Johnsons of 

sewage discharge problems in the Park between Nov. 1997 and the Notice of Violation of 

December 1998, Ex. 101 - 109. Thereafter, Ex. 110, the State brought a criminal proceeding 

against the security interest (bare legal title) holder, Caleb Siaw and not against the contract 

purchasers, the equitable owners, nor was any action brought against Sam Banki. 

The Notice, Ex. 109, the testimony of Anne Cox, the maps, as well as Ex. 3, establish that 

the sewage problems in the park were coming from one area in particular (over 90% per the map 

introduced by the State), around spaces 15, 16, and 3 7 all of which are in close proximity to one 

another. This is the area in which Caleb Siaw installed the two 3000 gallon concrete holding 

tanks (in early 1999) to eliminate the existing sewage discharge problems. 

The criminal matter was prosecuted to judgment in January of 1999, and Caleb Si aw was 

fined. To wrap up the criminal action, Caleb Siaw entered into the MAO on or about May 20, 

1999. Caleb Siaw was not represented by an attorney at this time. 

Into this mix came the sale on April 12, 1999, of the park to "Danny Mal Trustee for 

A&D Trust". A&D Trust acquired equitable title and became the owners of the park. This 

contract was not recorded until January 10, 2002. The Mal's however, took possession of the 
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property in April 1999 and began collecting rents and running the property. 

The DEQ began working with Adrian Mal and continued working with Bob Sweeney, 

Enviromnental Management Systems, around that time and the DEQ's e-mails, Ex. 124 - 129 

and Ex. 119, reflect that fact. Mr. Mal introduced himself as a buyer of the property, was 

pumping the tanks and actively worked with Mr. Sweeney and the DEQ to comply with the 

WPCF permit requirements and the DEQ, in turn, worked with Mr. Mal. In fact, the court 

records of Clatsop county reflect that Forest Lake Resort By & Through A&D Trust, evicted 

Peggy Allen from space 36-A in December, 2001, case no. 01-8252, Clatsop County, State of 

Oregon. 

The record reflects that efforts were made to complete the permit and install a new 

sewage system for the entire park until October of 1999, when the DEQ indicated that a compete 

new system was unnecessary. Bob Sweeney testified by phone and his letter of October 11, 

1999,, Ex. 3, states, in pertinent part: 

"Based on the statements made by DEQ's Robert Baumgartner and his staff, your options 
appear to be as follows: 

***** 

6. Remove the problem units. Landlord-Tenant issues would have to be talcen into 
consideration. While DEQ would not then have a permit to review, staff has 
indicated that frequent visits would be made to ensure that there were no discharges." 

Thereafter, the offending units were removed, with Caleb Siaw actually buying two of the 

mobile homes, at a testified cost of $32,000.00. The contents of this letter were never disputed 

nor contested by the DEQ. 

After that letter the record reflects no further activity to obtain or complete the WPCF 

permit for the entire facility but instead, the record reflects compliance with option 6 of Bob 
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Sweeney's letter. The DEQ acquiesced (joined?) in this lack of action on the WPCF permit as 

the record also reflects but a single letter from the DEQ in Nov. of 1999, Ex. 117, a single letter 

in all of2000, Ex. 118, and the notice of non-compliance of April 2001, regarding the WPCF 

permit. The DEQ has never acknowledge the compliance by Caleb Siaw in ceasing to use the 

offending spaces. 

Yet the findings of the hearings officer and the size of the fine mistakenly extrapolate two 

primary conclusions: a single responsible owner and a problem that was ongoing, unresolved 

and $300,000.00 serious. Nowhere is the fact reflected, factored in, or dealt with in the Hearing 

Officers Proposed Order or the State's thinking, that for the last two and one-half years (since 

Oct. 1999), the WPCF permit has not been obtained and the "entire" sewage system has not been 

replaced because the DEQ told the owner he didn't have to do that. The owner did remove the 

offending homes, and with the exception of the last one, very quickly according to the testimony 

of Caleb Siaw. Why is complying with the suggestion of the DEQ, stopping the flow of sewage, 

installing tanks, pumping those tanks and removing the cause of the sewage overflow, a basis for 

a $317,700.00 fine. 

II 

EXCEPTIONS 

A. 

The Hearings Officer erred in finding in his opinion: "DEQ proved that 
respondent had both legal title to the real property, as well as the care 
and control of the property, and that he is legally bound by the terms of 
the MAO he signed." 
(Page 14, Amended Proposed Order) 

A. 1 

The Hearings Officer erred in reaching his First Conclusion of Law. 
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A. 2 

The Hearings Officer erred in finding: '[T]he real estate contract between 
Caleb Siaw, P.C., Trust and Danny Mal, Trustee for A&D Trust was not 
properly acknowledged and could not have been recorded under Oregon law." 
(Page 13 -14, Amended Proposed Order). 

A. 3 

The Hearings Officer erred in finding: "As holder of legal title to the real 
property between 1998 and at least late 2001, respondent was the owner 
of the property for purposes of the onsite sewage disposal rules in OAR 
Chapter 340, division 71, and the requirements in the MAO." 
(Page 14, Amended Proposed Order) 

B. 

The Hearings Officer erred in finding No. 11, Ftnt. 13: "Because both 
parties did not initial the changes respondent wrote on the MAO, those 
changes have no legal effect." 
(Page 8, Amended Proposed Order) 

C. 

The Hearings Officer erred in reaching his First Conclusion of Law 
and in reaching his First Proposed Order in failing to find that the 
DEQ was not estopped from enforcing the MAO after presenting an 
alternative to Respondent which Respondent relied upon and com
plied with. 
(Page 11, Amended Proposed Order) 

c. 1 

The Hearings Officer erred in part, in finding No. 24: "[R]espondent also 
unhooked an additional eight dwellings from the disposal system, 
in an effort to try and relieve some of the problems with the 
existing system," was a mere effort and not a solution. 
(Page 10, Amended Proposed Order) 

D. 

The Hearings Officer erred in finding a penalty of $198,600.00. 
(Page 10, Amended Proposed Order) 

Page 5 - Petitioner's Brief 



D. 1 

The Hearings Officer erred in finding: '"P' is respondent's prior 
significant action(s), and receives a value of 3 under OAR 340-
012-0045(1)(c)(A)(iv) and OAR 340-012-0030(1) and (14). 
(Page 16, Amended Proposed Order) 

D.2 

The Hearings Officer erred in finding: '"H' is the past history of 
respondent in talcing all feasible steps or procedures necessary to 
correct any prior significant actions(s), and receives a value of 0 
according to OAR 340-012-0045(l)(c)(B)(ii) because respondent 
failed to correct the problems of the failing sewage systems at the 
resort." 
(Page 17, Amended Proposed Order) 

D. 3 

The Hearings Officer erred in finding: '"R' is whether the violation 
resulted from an unavoidable accident, or a negligent, intentional or 
flagrant act by respondent, and receives a value of 6 according to 
OAR 340-012-0045(l)(c)(D)(iii) because respondent acted intentionally." 
(Page 18, Amended Proposed Order) 

D.4 

The Hearings Officer erred in finding: '"C' is respondent's coopera
tiveness in correcting the violation and receives a value of 2 
according to OAR 340-012-0045(1 )( c )(E)(iii) because respondent 
was uncooperative and failed to correct the violation or minimize 
the effects of the violation." 
(Page 18, Amended Proposed Order) 

E. 

The Hearings Officer erred in assessing an Economic Benefit penalty 
of$191,700.00. 
(Page 18, Amended Proposed Order) 

F. 

The Hearings Officer erred in his Amended Proposed Order No. 1: "(l) Find that 
respondent violated ORS 468.140(l)(c) by violating Paragraph 15.B(l) 
of the Mutual Agreement and Order he signed in May 1999 by failing 
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to submit the information required to complete his WPCF permit, and 
impose a civil penalty in the amount of $317,000 for this violation; ... " 
(Page 19, Amended Proposed Order) 

III 

ARGUMENT 

Exceptions A, A 1 and A3 -- Ownership of Property 

Caleb Siaw was the sole owner of the property from October 30, 1996, the purchase from 

Sam Banki, to July 30, 1998 and at no other time. From July 30, 1998, until August 16, 2000, 

Richard Kand Joyce M. Johnson were the equitable owners of, i.e., had equitable title to, the 

property. From April 12, 1999 until the Johnson deed of August 2000, the A & D Trust had all 

of Caleb Siaw's rights, with the exception of his security interest, based upon a pending 

foreclosure action, and had possession, which ripened into equitable title and ownership as the 

contract purchaser (vendee), with the after acquired title obtained from the Johnsons in August, 

2000. 

The doctrine of"equitable conversion" is the law in Oregon. In Security State Banlc v. 

Luebke, 80 Or App 669, 673-674, 723 P2d 369, 371 (1986) the court stated the doctrine in a case 

involving third party creditors as follows: 

Despite the absence oflegislative history, it is possible to determine the meaning 
that the legislature intended the term "owns" to have. See ORS 174.020; Duncan v. 
Dubin, 276 Or. 631, 636, 556 P.2d 105 (1976). The original versions of ORS 88.110 and 
ORS 88.120wereadoptedin 1913and1917,respectively. (FN5) At that time, theterm 
"owner" in a land sale contract had a clear meaning in case law. In Walker v. Goldsmith, 
14 Or. 125, 137, 12 P. 537 (1886), explaining the doctrine of equitable conversion, the 
Supreme Court stated that the purchaser under a land sale contract 

"[i]s treated as the owner of the land, and it is devisable and descendible as his real estate. 
On the other hand, the money is treated as the personal estate of the vendor, and is subject 
to the like mode of disposition by him." (Quoting 2 Story's Equity Jurisprudence, § 
1212.) 
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In Sheehan v. McKinstry, et al, 105 Or. 473, 483, 210 P. 167, 1922), decided not 
long after the enactment of ORS 88.120, the Supreme Court explained: 

"Under an executory contract for the sale of realty, equity regards the real beneficial and 
equitable ownership of the land as vested in the vendee, the vendor merely holding the 
legal title as security for the purchase price." 

Words used in a statute which have a settled meaning are presumed to be used in 
that sense. See State v. Keys, 244 Or. 606, 609-10, 419 P.2d 943 (1966); State v. 
Tauscher, 227 Or. I, 10, 360 P.2d 764 (1961). Further, a seller in a land sale contract 
retains legal title only as security for the payment of the contract debt. Generally, the 
seller has no right to exercise any of the incidents of ownership. It would not further the 
legislative purpose in enacting ORS 88.120 to treat a seller of real property as the owner, 
nor would it be consistent with the meaning courts previously had given the term 
"owner." In the absence of legislative history to the contrary, we conclude that the 
legislature intended the word "owns" to have that same meaning. 

And in the Supreme Court, Luebke, 303 Or 418, 423, 737 P2d 586, 588 (1987), the court 

reiterated: 

The doctrine of equitable conversion was firmly entrenched in Oregon law when 
ORS 88.120 was enacted. See, e.g., Walker v. Goldsmith, 14 Or. 125, 137, 12 P. 537 
(1886). Under it, the bundle ofrights known as ownership is divided between the parties to 
an executory land sale contract. The purchaser is regarded as the owner and generally has 
the right to full possession and enjoyment of the property. Senior Estates v. Bauman 
Homes, 272 Or. 577, 583-84, 539 P.2d 142 (1975); Bembridge v. Miller, 235 Or. 396, 
408-409, 385 P.2d 172 (1963). The vendor's position is analogous to that of a mortgagee 
who retains legal title as security for the purchase price. Sievers v. Brown, 34 Or. 454, 
457-58, 56 P. 171 (1899); 3 American Law of Property§ 11.22, 62 (Casner ed. 1974). 

Thus the decision of the Hearings officer that Caleb Siaw was "holder of legal title to the 

real property between 1998 and at least late 2001" is error, so too then is his First Conclusion of 

law. OAR 340-071-0100 (92) was clearly drafted with this principal oflaw in mind. The State's 

in its closing, misconstrues this doctrine arguing that the vendor and vendee are "joint owners". 

The hearings officer either similarly misconstrues the concept of joint ownership (husband and 

wife, for example) or failed to recognize the doctrine of equitable conversion. 

Caleb Siaw was not the "owner" of the property within the meaning of Oregon case law, 
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the statute and regulations. He had a security interest in his "vendor's title" (or portion of the 

title) and not that part of the title which is the basis of responsibility in the statute and 

regulations, a mere "a security interest". If it were otherwise, there would be no need to define 

" ... the contract purchaser of real property" as an owner in the regulations. 

Exception A2 -- A & D Trust Contract 

In conjunction with his finding on "legal title", the Hearings Officer sought to bolster his 

position and found the contract between Caleb Siaw and the A & D Trust "was not properly 

acknowledged and could not have been recorded under Oregon law." There is a problem with 

this finding, the contract was recorded in its original form. On January 10, 2002, the contract, 

as originally aclmowledged, was recorded as fee no. 200200315. The Hearings Officer ignored 

the evidence. Compare Ex. 1 with the submission of January 23, 2002 and one can determine 

that there is no difference in the acknowledgment. 

Further, that is not the test in Oregon. Recording is for the purpose of notice. ORS 

93 .640 and see Williams v. First National Bank of Ontario 48 Or 571, 576-577, 87 P 890 (1906). 

Musgrove v. Bonser 5 Or 313, 316 (1874) first established that recording is not necessary to 

transfer and interest in property but it was most succinctly put in Manaudas v. Mann 14 Or 450, 

452, 13 p 449 (1887): 

... the want of the aclmowledgment, or the proof which may authorize the 
admission of the deed to record, does not invalidate the deed as between 
grantor and grantee, and that it is good as to all persons who are chargeable 
with actual notice. Blain v. Stewmi 2 Iowa 378. The courts in this state 
have given it the same construction. 

The DEQ had notice from the purchaser as shown in their e-mails, Ex. 124, et seq. Caleb 

Siaw testified he sent them a copy of the contract in April or May of 1999. The Hearings Officer 

found that Petitioner's wife provided a copy of the contract, without exhibits, to the DEQ in 
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December, 1999, Finding of Fact 20. 

The conclusion to be drawn is singular, Caleb Siaw was only the "legal title" holder, i.e., 

the "legal owner" for 21 months and never during the time period of the MAO. 

Exceptions B and F -- Effect of the MAO 

The hearings officer found "Because both parties did not initial the changes respondent 

wrote on the MAO, those changes have no legal effect." That is legally incorrect. Exhibit 114, 

the Mutual Agreement and Order was signed first, by Caleb Siaw and altered. It was then 

delivered to the DEQ and signed, as altered. There was an offer, the original typed MAO; a 

counter-offer, the altered MAO; and an acceptance of the counter-offer, by signing the altered 

MAO. The law is well settled that adding terms to an offer and returning it to the offerree is not 

an acceptance, but a counter-offer. Caleb Siaw's adding and amending terms to the MAO was 

not an acceptance of the MAO, but a counter-offer. Cf. D' Angelo v. Schultz 110 Or App 445, 

450, 823 P2d 997, 1000 (1992); Lang v. Oregon Idaho Annual Conf. Of United Methodist 

Church 173 Or App 389, 395, 21P3d1116 (2001). This is a fundamental principal of contract 

law. 

Thus the signing by the DEQ of the "altered" MAO establishes that Caleb Siaw is a 

"former owner". 

Exception C, Failure to Find Estoppel 

In State, By and Through Dept. of Transportation v. Hewett Prof. Group, 321 Or 118, 

126, 895 P2d 855, 860 (1995) the Court reiterated the principal of estoppel against the 

government: 

This court previously has accepted the general proposition that, under appropriate 
circmnstances, an agency of the government may be estopped to assert a claim inconsistent 
with a previous position taken by it. See Belton v. Buesing, 240 Or. 399, 411, 402 P.2d 98 
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(1965) (accepting abstract proposition, but finding no basis for application of doctrine 
under the specific facts of that case). For estoppel to be established, the party claiming it 
must (among other things) have relied on the governmental agency's misstatements, m1d the 
party's reliance must have been reasonable. > Committee in Opposition v. Oregon 
Emergency Carree., 309 Or. 678, 686, 792 P.2d 1203 (1990). (FN4) See also Wiggins v. 
Barrett & Associates, Inc., 295 Or. 679, 697, 669 P.2d 1132 (1983) (one element necessary 
for reasonable reliance in a claim for equitable estoppel was that it "was within the lawful 
powers of the [agency]" to make the statements relied on). 

The State is estopped to deny its own alternative performance, to wit: 

Ex. 3, states, in pertinent part: 

"Based on the statements made by DEQ's Robert Baumgartner and his staff, your options 
appear to be as follows: 

***** 

6. Remove the problem units. Landlord-Tenant issues would have to be taken into 
consideration. While DEQ would not then have a permit to review, staff has 
indicated that frequent visits would be made to ensure that there were no discharges." 

after reasonable compliance by the Respondent in complying with the alternative, and the State 

should be estopped from asserting the lack of obtaining the WPCF permit as the basis for any 

action herein. In accord: Employment Div. v. Western Graphics Corp. 76 Or App 608, 614, 710 

P2. 788, 791 (1985). 

Exception C. I, F - Effect of Removal of Mobile Homes 

Once again, we have identified all of the trees and missed the forest. Caleb Si aw is not 

the owner for purposes ofliability for a fine except for a brief period of time. He is not the 

owner, under the statute, responsible for correcting the system nor for purposes of the economic 

benefit analysis for any material period of time. He did, however, agree with the A & D Trust, to 

be at least financially responsible for "obtaining DEQ approval". The agreement with the DEQ 

under the MAO, is less clear, given the alterations. The DEQ resisted joining the A & D Trust 
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in this matter for no discernable reason unless it was to punish Caleb Siaw. (It should be noted, 

Anne Cox and Caleb Siaw had a prior history.) Is this a vendetta? If the protection of the public 

is the nltimate goal, all owners who have permitted sewage discharge shonld be named. 

Nevertheless, regardless of who is legally responsible, all of the activity of the various 

property owners regarding completing the WPCF permit came to a screeching halt with the 

DEQ's snggestion that removal of the homes wonld solve the problem. 

Ex. 3, states, in pertinent part: 

"Based on the statements made by DEQ's Robert Baumgartner and his staff, yonr options 
appear to be as follows: 

***** 

6. Remove the problem units. Landlord-Tenant issnes would have to be talcen into 
consideration. While DEQ would not then have a permit to review, staff has 
indicated that frequent visits would be made to ensnre that there were no discharges." 

Which makes perfect sense when only one system (of three separate systems) in the park 

is broken. The cessation of the use of that system, solves the problem. Why is the DEQ blindly 

pursuing Caleb Siaw, when the "broken system" has ceased to be utilized? 

The Mal's, with Caleb Siaw's financing, complied with "option 6" in Bob Sweeney's 

letter, Ex. 3 and thus Caleb Siaw "obtained DEQ approval". Caleb Siaw "achieved" DEQ 

approval by stopping the flow of sewage and removing the mo bile homes that were cansing the 

problem. And this was done at the DEQ's direction. Isn't it the policy of the DEQ to endeavor 

by conference, conciliation and persuasion to solicit compliance. OAR 340-012-0026(2). The 

concept is simple, the groundwater can't be contan1inated by sewage if no sewage discharge 

occnrs in the area. Doesn't this cessation of use amount to a solution: 

340-040-0050 Selection of the Remedial Action 
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(I) Requirements: After opportunity for public review and comment, the Director 
shall select a remedial action. Such remedial action shall meet the following requirements: 

(a) Be protective of present and future public health, safety, and welfare and the 
environment; and 

(b) To the maximum extent practicable: 

(A) Be cost effective; 

(B) Use permanent solutions and alternative teclmologies or resource recovery 
technologies; 

(C) Be implementable; and 

(D) Be effective. 

The action, then, of the A& D Trust, and Caleb Siaw in implementing "option 6" 

complies with the regulatory requirements of a "Remedial Action". OAR 340-071-013 0(1) 

includes " ... use shall not be authorized ... " as an action regarding a system. 

The DEQ and the Hearings officer exceed their authority when they prosecute Caleb Siaw 

for not replacing all three systems in the entire park. The DEQ implicitly recognized in option 6, 

that remedial action, short of re-doing the "hodgepodge of systems" in the entire park, was a 

solution. The "system" that is subject to being treated here, does not necessarily include the 

entire park. The park is composed of separate systems, cf. Ex. 109, the maps introduced and the 

testimony of Anne Cox. The desire to improve the entire park may have public benefits but is 

not necessary to effect a remedial solution. The definition of "repair" cited by the Hearings 

Officer, confirms the availability of that remedy: 

OAR 340-071-0100: 

(115) "Repair" means installation of all portions of a system necessary to eliminate 
a public health hazard or pollution of public waters created by a failing system. Major 
repair is defined as the replacement of the soil absorption system. Minor repair is defined as 
the replacement of a septic tank, broken pipe, or any part of the on-site sewage disposal 
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system except the soil absorption system. (Emphasis added) 

It is clear in the statute, that pmiions of a system can be repaired or corrected. The DEQ in the 

field knew that, see Ex. 3, why didn't the DEQ in court, !mow that. The Hearing's Officer's 

implied finding that all of the park's multiple systems is not supported by the evidence of failure 

in one separnte system. 

The basis for the fine must be reviewed and reconsidered in light of the above. The 

actual flow of sewage pre-dates the MAO and has already been the subject of a fine. The 

balance of the fine, directed at not completing the permit process, is without legal foundation in 

light of the actions of the DEQ and remedial actions of the owner. 

Exceptions D, Dl - 4 - Penaltv 

Given the above analysis, the time frame over which the fine was measured as well as 

the values assigned to the components are in error. 

Simply, put the fine is excessive and vindictive. There is not a single effort made by 

the state in this proceeding to either recognize its own complicity in dissuading the owner from 

completing the permit process or recognizing the permit was no longer necessary. 

Again, I carmot emphasize strongly enough the basic reason the permit process was 

abaondoned: 

Ex. 3, states, in pertinent part: 

"Based on the statements made by DEQ's Robert Baumgartner and his staff, your 
options appear to be as follows: 

***** 

6. Remove the problem units. Landlord-Tenant issues would have to be taken into 
consideration. While DEQ would not then have a permit to review, staff has 
indicated that frequent visits would be made to ensure that there were no discharges." 
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There should be no fine. If there is a fine, it should be based upon the time it took to 

remove all of the offending homes and reflect that process, not the alleged failure to complete 

the permit process. 

Any fine should reflect that the actual charge, of not obtaining a permit, " ... had no 

potential for or actual adverse impact on the environment, nor posed any threat to public 

health, ... " OAR 340-12-0045(1 )(a)(B)(ii) because a different remedial action was undertaken 

and completed. 

When in fact there was a sewage discharge, from Nov. of 1997 until Oct. of 1998, which 

culminated in the first violation notice, Ex. 109, the assessed penalty for an actual spill was 

$6,291.00. The assessment for failing to complete the permit process and install an 

unnecessary system is $317,700.00. Am I the only person who sees the incongruity in these 

numbers. 

The Base Penalty should be found to be minor. OAR 340-012-0045(1)(B)(ii): 

(ii) If the Department finds that the violation had no potential for or actual adverse impact on the 
environment, nor posed any threat to public health, or other environmental receptors, a 
determination of minor magnitude shall be made. In malcing a determination of minor 
magnitude, the Department shall consider all available applicable information including such 
factors as: The degree of deviation from the Commission's and Department's statutes, rules, 
standards, permits or orders, concentration, volume, percentage, duration, toxicity, and the 
extent of the effects of the violation. In malcing this finding, the Department may consider any 
single factor to be conclusive for the purpose of making a minor magnitude determination. 

The Respondent and the A & D Trust, did not deviate from the Department's request, 

but complied with "option 6". The penalty base should be minor. 

The "prior" significant actions "P" should be "2" at worst. The treating of the original 

department penalty and criminal action as two separate instances is double jeopardy. They are 

two separate penalties for one action. The statute refers to actions and cannot be read to 

Page 15 - Petitioner's Brief 



multiply occurrences because different tribunals punished the same activity. 

The "past history", "H",should be rated a "-2". The DEQ applies a value for no action. 

Respondent installed holding tanks. Respondent payed the engineer, Robert Sweeney's fees. 

Respondent bought tow mobile homes and in conjunction with the A & D Trust ceased using 

the offending homes. The Respondent spent $144,000.00. The park will lose $384,000.00 in 

revenues over the next 20 years. The Hearings Officer's finding is not supported by the 

evidence. 

The source of the violation, the "R" factor is likewise misconstrued. The Mutual 

Agreement and Order was signed and was not complied with but due to the alternative proposed 

by the DEQ, the other party to the MAO. Further Respondent and the A & D Trust did comply 

with the alternative, "option 6. Any delay in completing the home removals, resulted from the 

sale of the park to the A & D Trust and we are dealing with a factor that should be 0 or 2 at 

worst. 

The "cooperation" index "C" likewise ignores the Respondent's actions, ignores the 

sale, and ignores "option 6" and ignores the money spent by Respondent to solve the sewage 

problem. The leaks were stopped, efforts (expensive efforts) were made to find a solution and 

steps were taken to solve the problem. This should be a negative 2. 

Exception E - Economic Benefit 

The Hearings Officer found that a space rents for $200.00 per month and had operated 

for many years. (Finding of Fact 1). The DEQ was recommending a sewage system with a 

useful life of20 years. (F/F 25). Respondent unhooked eight homes. (F/F 24). The cost of 

unhooking eight homes is $1,600.00 per month in lost revenues. Over 20 years that amounts to 

$384,000.00 in lost potential revenues. That is a substantial amount of money never addressed 
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by the hearings office. OAR 340-012-0045(l)(F): 

(F) "EB" is the approximated dollar sum of the economic benefit that the Respondent gained 
through noncompliance. 

What has the Respondent or the owner "gained?" There has been no economic gain from 

noncompliance with the MAO. The hearings officer's findings that the money spent was not 

spent toward a permanent solution ignores "option 6" of Exhibit 3, which was unrefuted and was 

never denied by anyone on behalf of the DEQ. 

IV 

PROPOSED ALTERNATIVE FINDINGS AND ORDERS 

A. The DEQ proved that Respondent was the owner of the property from October 31, 1996 nntil 

July 30, 1998, and thereafter held title as security only. 

A. 1 Respondent did not violate ORS 468.140(l)(c) by failing to comply with the MAO and in 

not submitting a complete application for a WPCF permit. Respondent complied with an 

alternative method of performance offered by the DEQ and no fine should be imposed. 

A. 2 The contract between Respondent and Caleb Siaw was properly aclmowledged and was later 

recorded. The contract was a valid sale of the property from Respondent to the A & D Trust. 

A. 3. As the owner of the property, Respondent was owner for purposes of the onsite sewage 

disposal rules in OAR Chapter 340, division 71, from October 30, 1996 nntil July 30, 1998. 

B. The Mutual Agreement and Order was signed by Respondent as a "former owner''. 

C, C-1. The DEQ is estopped from denying the Respondent's compliance with its alternative 

method of solving the sewage problem. By removing the eight mobile homes and ceasing to use 

the failing septic system thereby complying with the alternative method of resolution proposed 

by the DEQ, the MAO was superceded and rendered moot. 
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D. No penalty is warranted under the circumstances of this case. 

D. 1. The value for "P" should be 2. 

D. 2 The value for "H" should be -2. 

D. 3 The value for "R" should be 0. 

D. 4 The value for "C" should be -2. 

E. No economic benefit penalty is assessable in this case. 

F. Order No. I. Find that respondent complied with an alternative method of resolution of the 

sewage discharge problem and no violation of ORS 468.140(l)(c) occurred for failing to comply 

with the precise terms of the MAO. 

Respectfully submitted this I S'h day of July, 2002. 
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CERTIFICATE OF MAILING 

I hereby certify that I served the Petitioner's Brief, on the following persons: 

Jeff Bachman 
Dept. of Environmental Quality 
811 S.W. Sixth Ave. 
Portland, Or. 97204 

on July 15, 2002, by depositing a true copy of the above item, addressed as shown above, on said 

date in the U.S. Mail, postage prepaid, at the post office in Portland 



regon 
John A. Kitzhaber, M.D., Governor 

June 27, 2002 

Michael J. Kavanaugh Esq. 
Attorney at Law 
4930 SE Woodstock Blvd. 
Portland, OR 97206 

RE: Caleb Siaw 
WQ/D-NWR-99-186 

Department of Environmental Quality 
811 SW Sixth Avenue 

Portland, OR 97204-1390 

(503) 229-5696 

TTY (503) 229-6993 

The Environmental Quality Commission received a request for an extension of the 
deadline for filing briefs on behalf of the respondent in the above referenced case. The 
respondent's brief was due on June 29, 2002. An extension of the deadline to July 13, 
2002, has been granted. If you have any questions, please feel free to contact Mikell 
O'Mealy, Assistant to the Commission, at 503-229-5301 or 800-452-4011 extension 
5301 within the state of Oregon. 

Sincerely, 

Stephanie Hallock 
Director 

cc: Jeffrey R. Bachman, Environmental Law Specialist 



Dept. of Environmental Quality 
Emma Snodgrass 
811 S.W. Sixth Ave. 
Portland, Or. 97204 

Michael J. Kavanaugh 
Attorney at Law 

4930 S .E. Woodstocl< Blvd. 
Portland, Or. 97206 

(503) 788-3639/F= (503) 788-5345 

June 27, 2002 

Re: WQ/D-NWR-99-186 Caleb Siaw 

Dear Ms. Snodgrass, 

Pursuant to our phone conversation, I am requesting a two week extension in which to 

file exceptions and a brief. My scheduled has peaked at this point in the year and time is at a 

premium. I have been in court or at a hearing everyday this week, even if only for brief periods. 

I have an asylum hearing on Monday, July 1 and a pre-trial conference scheduled in federal court 

for July 8, 2002. 

The previous week wasn't much better as I was in court twice and prepared for three 

other matters, an arbitration and hearing among them, all of which were setover at the last 

minute. 

A two week extension will allow me to adequately address the points I wish to raise. 

Thank you. 

cc: Jeff Bachman 
By Fax 



regon 
John A. Kitzhaber, M.D., Governor 

June 3, 2002 

Department of Environmental Quality 
811 SW Sixth Avenue 

Portland, OR 97204-1390 

(503) 229-5696 

TTY (503) 229-6993 

Via Certified Mail 

Michael J. Kavanaugh 
4930 S.E. Woodstock Blvd. 
Portland, OR 97206 

RE: Case No. WQ!D-NWR-99-186 

Dear Mr. Kavanaugh: 

On May 29, 2002, the Environmental Quality Commission received your timely request for 
Commission review of the (second) Proposed Order for the above referenced case. 

The hearings decision for this case outlined appeal procedures, including filing of exceptions and 
briefs. The hearing decision and Oregon Administrative Rules (OAR 340-011-0132) state that 
you must file exceptions and brief within thirty days from the filing of your request for 
Commission review. Your exceptions should specify the findings and conclusions that you object 
to in the Proposed Order and include alternative proposed findings. Once your exceptions have 
been received, or, if no exceptions have been received by June 29, 2002, the Department will file 
an answer brief within thirty days. I have enclosed a copy of the applicable administrative rules. 

To file exceptions and briefs, please mail these documents to Mikell O'Mealy, on behalf of the 
Environmental Quality Commission, at 811 SW 6th A venue, Portland, Oregon, 97204, with 
copies to Jeff Bachman, Department of Environmental Quality, at 811 SW 6th Avenue, Portland, 
Oregon, 97204. 

After both parties file exceptions and briefs, this item will be set for Commission consideration 
at a regularly scheduled Commission meeting, and I will notify you of the date and location. If 
you have any questions about this process, or need additional time to file exceptions and briefs, 
please call me at 503-229-5301 or 800-452-4011 ext. 5301 within the state of Oregon. 

Sincerely, O 
d~mt O'WVt\Yv 
Mikell O'Mealy Q 
Assistant to the Commission 

cc: Jeff Bachman 
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Oregon Administrative Rules 340-011-0132 

Alternative Procedure for Entry of a Final Order in Contested Cases Resulting from Appeal of 
Civil Penalty Assessments 

(I) Commencement of Review by the Commission: 
(a) Copies of the hearing officer's Order will be served on each of the participants in accordance 

with OAR 340-011-0097. The hearing officer's Order will be the final order of the 
Commission unless within 30 days from the date of service, a participant or a member of the 
Commission files with the Commission and serves upon each participant a Petition for 
Commission Review. A proof of service should also be filed, but failure to file a proof of 
service will not be a ground for dismissal of the Petition. 

(b) The timely filing of a Petition is a jurisdictional requirement and cannot be waived. 
(c) The timely filing of a Petition will automatically stay the effect of the hearing officer's Order. 
(d) In any case where more than one participant timely serves and files a Petition, the first to file 

will be the Petitioner and the latter the Respondent. 
(2) Contents of the Petition for Commission Review. A Petition must be in writing and need only 

state the participant's or a Commissioner's intent that the Commission review the hearing 
officer's Order. 

(3) Procedures on Review: 
(a) Petitioner's Exceptions and Brief: Within 30 days from the filing of the Petition, the Petitioner 

must file with the Commission and serve upon each participant written exceptions, brief and 
proof of service. The exceptions must specify those findings and conclusions objected to, and 
also include proposed alternative findings of fact, conclusions of law, and order with specific 
references to the parts of the record upon which the Petitioner relies. Matters not raised before 
the hearing officer will not be considered except when necessary to prevent manifest injustice. 

(b) Respondent's Brief: Each participant will have 30 days from the date of filing of the 
Petitioner's exceptions and brief, in which to file with the Commission and serve upon each 
participant an answering brief and proof of service. If multiple Petitions have been filed, the 
Respondent must also file exceptions as required in (3)(a) at this time. 

( c) Reply Brief: Each participant will have 20 days from the date of filing of a Respondent's 
brief, in which to file with the Commission and serve upon each participant a reply brief and 
proof of service. 

(d) Briefing on Commission Invoked Review: When one or more members of the Commission 
wish to review a hearing officer's Order, and no participant has timely filed a Petition, the 
Chairman will promptly notify the participants of the issue that the Commission desires the 
participants to brief. The Chairman will also establish the schedule for filing of briefs. The 
participants must limit their briefs to those issues. When the Commission wishes to review a 
hearing officer's Order and a participant also requested review, briefing will follow the 
schedule set forth in subsections (a), (b), and (c) of this section. 

(e) Extensions: The Chairman or the Director, may extend any of the time limits contained in this 
rule except for the filing of a Petition under subsection (I) of this rule. Each extension request 
must be in writing and be served upon each participant. Any request for an extension may be 
granted or denied in whole or in part. 



(f) Dismissal: The Commission may dismiss any Petition if the Petitioner fails to timely file and 
serve any exceptions or brief required by this rule. 

(g) Oral Argument: Following the expiration of the time allowed the participants to present 
exceptions and briefs, the Chairman will schedule the appeal for oral argument before the 
Commission. 

(4) Additional Evidence: A request to present additional evidence will be submitted by motion 
and be accompanied by a statement specifying the reason for the failure to present the 
evidence to the hearing officer. If the Commission grants the motion or decides on its own 
motion that additional evidence is necessary, the matter will be remanded to a hearing officer 
for further proceedings. 

(5) Scope of Review: The Commission may substitute its judgment for that of the hearing officer 
in making any particular finding of fact, conclusion of law, or order except as limited by OAR 
137-003-0665. 

Stat. Auth.: ORS 183.335 & ORS 468.020 
Stats. Implemented: ORS 183.430 & ORS 183.435 
Hist.: DEQ 78, f. 9-6-74, ef. 9-25-74; DEQ 115, f. & ef. 7-6-76; DEQ 25-1979, f. & ef. 7-5-79; 
DEQ 7-1988, f. & cert. ef. 5-6-88; DEQ 1-2000(Temp), f. 2-15-00, cert. ef. 2-15-00 thru 7-31-
00; DEQ 9-2000, f. & cert. ef. 7-21-00 



BEFORE THE ENVIRONMENTAL QUALITY COMMISS 

OF THE STATE OF OREGON 

In the Matter of 

CALEB SIAW 

Respondent. 

) 
) 
) No. WQ/D-NWR-99-186 
) Hearings Officer Panel Case No. G60602 
) 
) PETITION FOR REVIEW 
) 

Respondent Caleb Siaw hereby requests review by the Commission of the Proposed 

Order and decision of Ken L. Betterton, Administrative Law Judge, dated April 5, 2002. 

Dated this 29th day of May, 2002. 

CERTIFICATE OF MAILING 

I hereby certify that I served the Petition for Review, on the following persons: 

Jeff Bachman 
Dept. of Environmental Quality 
811 S.W. Sixth Ave. 
Portland, Or. 97204 
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on May 29, 2002, by depositing a true copy of the above item, addressed shown above, on said 

date in the U.S. Mail, postage prepaid, at the post office in Portland, 
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STATE OF OREGON 
BEFORE THE HEARING OFFICER PANEL 

FOR THE ENVIRONMENTAL QUALITY COMMISSION 

IN THE MATTER OF: 

Caleb Siaw, M.D., 

Respondent. 

) 
) 
) 
) 
) 
) 
) 

AMENDED PROPOSED ORDER 

Hearing Officer Panel Case No. 060602 
Agency Case No. WQ/D-NWR-99-1861 

CLATSOP COUNTY 

HISTORY OF THE CASE 

The Department of Environmental Quality (DEQ) issued a Notice of Assessment of Civil 
Penalty pursuant to ORS 468.126 through 468.140, ORS Chapter 183, and OAR Chapter 340, 
Divisions 11 and 12, to respondent Caleb Siaw, M.D., on July 31, 2001. The notice alleges that 
from or about September 15, 1999 respondent violated ORS 468.140(1)(c) and committed two 
Class I violations by violating an order of the Environmental Quality Commission, by violating 
Paragraph 15.B(l) of a Mutual Agreement and Order (MAO), Case No. WQ/D-NWR-99-186 
[sic], by failing to submit the information required to complete his application for a WPCF 
permit (violation !), and that respondent violated Paragraph 15.A(4) of MAO Case No. WQ/D
NWR-99-212 [sic ]2

, by failing to submit holding tank pumping receipts for the previous month 
(violation 2). The notice assessed a civil penalty in the amount of$373,580 for violation 1. 

On or about August 8, 2001 respondent filed a written request for hearing and answer. 
Respondent generallydenied the allegations in the notice, and asserted as affirmative defenses 
that he had negotiated with DEQ to have the tanks pumped in accordance with the Mutual 
Agreement and Order; that he ceased to use the offending area for sewage disposal, removed the 
homes hooked up to the offending area and did not violate sewage disposal laws, and that on or 
about April 8, 1999 respondent sold the property on contract, and no longer owned the property. 

On January 15, 2002 respondent filed a Motion to Join Indispensable Party/Motion to 
Postpone and Consolidate. Respondent sought to join A & D Trust, and/or Adrian and Danny 
Malo [sic] , the owners of the property. Respondent cited OAR 137-003-05203 andORCP 294 to 

1 The Notice cif Assessment of Civil Penalty incorrectly names the case number as "WQ/D-NWR-99-168." The 
correct case number is "WQ/D-NWR-99-186." The correction to the case number was made by interlineation at the 
beginning of the hearing on January 17, 2002. 

2The July 31, 2001 notice incorrectly names the case number for the MAO. The correct case number is "WQ/D
NWR-98-212," not "WQ/D-NWR-99-186" or "WQ/D-NWR-99-212." 

Proposed Order 
DEQ(Siaw) 
Page 1 of20 

G60602Siaw-a 



support his motion. The Oregon Rules of Civil Procedure (ORCP) do not apply to administrative 
proceedings in Oregon. 5 OAR 13 7-003-0520 addresses the filing of documents, motions, 
pleadings and orders, and the deadline for filing such papers with the Hearing Officer Panel, not 
joining other parties to contested case hearing. OAR 13 7-003-00056 does provide for the 
participation in a hearing by other persons who have an interest in the outcome of an agency's 
contested case. That other person must file a petition with the agency at least 21 days prior to the 
date set for the hearing. No such party filed a timely petition here, rather respondent filed a 
motion to join another party. Moreover, motions must be filed at least seven calendar days 
before the date set for the hearing (scheduled in this case for January 17, 2002). OAR 137-003-
0630.7 Respondent filed its motion two days before the hearing, and did not comply with the 
i;ule .. Respondent's Motion to Join an Indispensable Party/Motion to Postpone and Consolidate 
was denied. 

A hearing was held in Portland, Oregon on January 17, 2002 before Ken L. Betterton, 
administrative law judge. Jeff Bachman, environmental law specialist, represented DEQ. 
Respondent appeared and was represented by Michael J. Kavanaugh, attorney at law. Anne Cox 
and Les Carlough testified as witnesses for DEQ. Robert Sweeney, Adrian Malo and Caleb 
Siaw, M.D., testified as witnesses for respondent. 

A telephone conference hearing was held on February 13, 2002 to address additional 
documents as exhibits for the record. Jeff Bachman represented DEQ at the telephone 
conference hearing. Michael J. Kavanaugh represented respondent. 

The parties filed their written closing arguments on March I, 2002, at which time the 
record closed. 

3 OAR 137-003-0520 provides, in part: 
(1) Unless otherwise provided by these rules, any documents, correspondence, motions, pleadings, rulings 
and orders filed in the contested case shall be filed as follows: 

* * * * * 
(b) With the Hearing Officer Panel or assigned hearing officer after the agency has referred the case to the 
Panel and before the assigned hearing officer issues a proposed order, 

***** 
4 ORCP 29 provldes for the "Joinder of Persons Needed for Just Adjudication." 

5 ORCP 1 provides: 
A Scope. These rules govern procedure and practice in all circnit courts of this state, • • •. 

6 OAR 137-003-0005 provides, in part: 
(1) Persons who have an interest in the outcome of the agency's contested case proceeding or who 
represent a public interest in such result may request to participate as parties or limited parties. 
(2) A person requesting to participate as a party or limited party shall file a petition with the agency at least 
21 calendar days before the date set for the hearing * • •. 

7 OAR 137-003-0630 provides, in part: 
(I) Unless otherwise provided by statute or rule, all motions shall be filed in writing at least seven days 
before the date of the hearing * * *. 
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A Proposed Order was mailed to the parties on April 5, 2002. 

On April 17, 2002 DEQ filed a request for issuance of a revised or amended proposed 
order pursuant to OAR 137-003-0655.8 DEQ presented the following questions with its request: 

"First, page 17 of the Order, in reference to the Department's decision 
to impose one daily civil penalty for each month in which a violation 
occurred, states 'Without statutory or administrative rule authority to 
impose penalties for each month, DEQ cannot impose such penalties.' 
Is it your decision that ORS 468.140 requires DEQ to assess a penalty 
for only one day of violation or for every day of violation, but does not 
confer discretion on the Department to assess penalties for an 
intermediate number of days of violation?" 

"Second, page 18 of the Proposed Order states 'Because the 
administrative rules provide for an enhanced penalty for a continuous 
violation, it is more appropriate to address the continuous nature of the 
violation in the penalty calculation, rather than impose a separate 
penalty for each day of violation.' Is it your decision that, when a 
violation spans more than one day, OAR 340-012-045(1)(c)(C) [sic] 
requires that the penalty be based on a single day as aggravated by the 
'O' factor, or is this a case-specific decision? If it is case specific, what 
is your basis in fact and law that 'it is more appropriate to address the 
continuous nature of the violation in the penalty calculation. [sic.]" 

DEQ's questions raise the relationship between ORS 468.1409 and the allegations DEQ 
made in its Notice of Assessment of Civil Penalty and the proof of those allegations. ORS 
468.140 mandates a civil penalty for each day of violation. The Violation Section of the Notice 

8 OAR 137-003-0655 provides, iri part: 
(!) After issuance of the proposed order, if any, the hearing officer shall not hold further hearing or revise 
or amend the proposed order except at the request of the agency. 

* * * * * 
9 ORS 468.140 provides, in part: 

(!) In addition to any other penalty provided by law, any person who violates any of the following shall 
incur a civil penalty for each day of violation in the amount prescribed by the schedule adopted under ORS 
468.130. 

* * * * * 
(c) Any rule or standard or order of the Environmental Quality Commission adopted or issued pursuant to 
ORS 448.305, 454.010 to 454.040, 454.205 to 454.255, 454.305 to 454.535, 454.605 to 454.755, ORS 
chapter 467 and ORS chapter 468, 468A and 468B. 

* * * * * 
(2) Each day of violation under subsection (1) of this section constitutes a separate offense. 

* * * * *. 
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of Assessment of Civil Penalty states: "From or about September 15, 1999, Respondent violated 
ORS 468.140(1)(c) by violating a Commission Order." (Ex.Bat 2.) In its penalty calculation, 
Exhibit 1 to the Notice of Assessment of Civil Penalty, DEQ states: "Respondent has been in 
daily violation of the MAO since September 15, 1999. The Department elects to assess civil 
penalty for each month in which a daily violation occurred."10 (Id. at 6.) 

Imposing a separate penalty for each day of violation for about 20 months would result in 
a civil in the millions of dollars. DEQ correctly points out that such a penalty could be 
unrealistic for the violation, the value of the real property in question, and would be 
unenforceable as a practical matter. 

The questions DEQ presented in its April 17 letter could have been easily resolved if 
DEQ had alleged in its Notice of Assessment of Civil Penalty violations only for the specific 
days on which it sought a civil penalty. Such an approach would have complied with the 
language of ORS 468.140 which mandates a civil penalty for each day of violation, and given 
DEQ the civil penalty outcome it desired (violations for about 20 days). The question is whether 
DEQ can achieve the outcome it seeks of a civil penalty for a specific number of days, given the 
allegations in its notice, its proof, and the statement in its civil penalty calculation that "[ t ]he 
Department elects to assess civil penalty for each month in which a daily violation occurred." 

I conclude that DEQ can assess such a penalty. Although DEQ did not specify the day of 
each month on which it sought a penalty, it did state that it elected a penalty for each month in 
which a daily violation occurred. Essentially DEQ requested the same thing as seeking a civil 
penalty for, for example, December 15, 1999, January 15, 2000, February 15, 2000, and so on, 
until it specified the total number of days it wished to seek a penalty. Respondent was placed on 
notice in the Notice of Assessment of Civil Penalty that DEQ sought a penalty for one day each 
month from September 15, 1999. DEQ subsequently changed that request to lower the number 
of days of civil penalty to run from December 1999. Respondent has not been prejudiced by the 
change because it lowers the potential penalty, as opposed to where DEQ might try to increase 
the number of days of civil penalty from what it alleged in its notice. 

The adjustment for the civil penalty for each day sought is made in the Civil Penalty 
portion of the amended proposed order. 

Because of the change made in this decision as a result of the first question presented in 
DEQ's April 17 letter, DEQ'.s second question becomes moot. 

EVIDENTIARY RULING 

Administrative Law Judge Exhibits A through E, respondent Exhibits 1 through 7 from 
the hearing on January 17, 2002 and Exhibits 8 through 13 from the telephone hearing on 

10 The Notice of Assessment of Civil Penalty assesses a penalty for each month from October 1999. DEQ's closing 
argument contends a penalty should be imposed for each month from December 1999. 
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February 13, 2002, and DEQ Exhibits 100, 105 through 107, and 109 through 128 were admitted 
into the record without objection. Respondent objected to DEQ Exhibits 101, 102, 103 104, and 
108 as not relevant. Those exhibits are relevant to DEQ's allegations. Respondent's objections 
were overruled and the exhibits were admitted into the record. Respondent objected to Exhibit 
129 as repetitive, and to Exhibit 130 as cumulative and contradictory. 11 Exhibits 129 and 130 
met the standards for admissibility in ORS 183.450 and were admitted into the record. 

ISSUES 

(1) Did respondent violate ORS 468.140(1)(c) by violating an order of the Environmental 
Quality Commission by failing to submit information required to complete his application for a 
WPCF permit, and if so, what penalty should be imposed under OAR Chapter 340, Divisions 11 
and 12? 

(2) Did respondent violate ORS 468.140(1)(c) by violating an order of the Environmental 
Quality Commission by failing to submit holding tank pumping receipts for the previous month? 

FINDINGS OF FACT 

(1) Respondent Caleb Siaw purchased real property in his own name in Clatsop County, 
Oregon, generally described as HCR 63, Box 225, Seaside, Oregon, from Sama H. Banki by 
warranty deed dated October 30, 1996, and recorded November 4, 1996 in Clatsop County land 
records. (Ex. 9.) The property consists of several acres near the Necanicum River, outside 
Seaside, Oregon, that had operated for many years as a mobile home and RV park (!mown as 
Forest Lake Resort), including about 44 spaces for mobile homes and RVs, and a laundry. (Ex. 
100.) The owner of the property typically has rented the spaces to tenants and collected the rents 
for income. A space rents for about $200 per month. 

(2) The resort operated for many years before April !, 1995, when DEQ adopted OAR 
340-071-0130, which requires a Water Pollution Control Facilities (WPCF) permit for any 
system or combination of systems with a total sewage flow design capacity greater than 2,500 
gallons per day. The average sewage flow for a single family residence is 250 gallons per day. 
The resort used a collection of drain fields and septic tanks to dispose of sewage at the resort. 
Because the resort, as well as many other similar facilities, operated prior to the effective date of 
OAR 340-071-0130, those existing sewage disposal systems were "grandfathered in," without 
the need to apply for and obtain a WPCF permit, so long as the sewage system was not expanded 
or needed repairs. 12 

11 ORS 183.450 sets forth the standards for the admissibility of evidence in contested cases. ORS 183.450 states: In 
contested cases: -

(I) Irrelevant, innnaterial or unduly repetitious evidence shall be excluded * * *· All other evidence of a 
type commonly relied upon by reasonably prudent persons in conduct of their serious affairs shall be 
admissible. * * *. 

12 OAR 340-071-0130(16) provides, in part: 
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(3) DEQ received complaints from tenants at Forest Park Resort as early as 1996 that the 
sewage disposal system at the resort property did not function properly, causing raw sewage to 
pond and spill onto the ground surface near tenants' residences. DEQ mailed notices of 
noncompliance to Sama Banki in June and in August 1996. On December 17, 1997, DEQ 
mailed a notice of noncompliance to respondent by certified mail, informing him of complaints 
from tenants about sewage spilling onto the ground surface, about repeated violations of 
environmental protection laws, and that he needed to apply for a WPCF permit no later than 
January 1, 1998 and submit plans and specifications for a sewage treatment system by February 
1, 1998. (Ex. 101.) 

(4) On February 5, 1998, DEQ mailed respondent another notice of noncompliance by 
certified mail, informing him that he still had not filed his application for a WPCF permit, and 
that DEQ inspectors had visited the resort on several recent occasions and seen evidence of 
continued sewage disposal system failures on the property. (Ex. 102.) Respondent submitted an 
incomplete application for a WPCF permit to DEQ on February 17, 1998. DEQ returned the 
application to respondent on March 13, 1998, with a letter explaining to him what he needed to 
submit in order to make his application complete. (Ex. 103.) On March 24, 1998 DEQ mailed 
respondent another notice of noncompliance by certified mail, reciting the prior notices of 
noncompliance and the numerous complaints and sewage disposal law violations at the resort. 
(Ex. 104.) 

(5) Respondent submitted another application for a WPCF permit on March 31, 1998. 
(Ex. 105.) DEQ notified respondent in writing on April 30, 1998 that his application was 

(a) Owners of existing systems meeting the system descriptions in (15)(a), (b), and (d) through (g) of this 
rule are not required to apply for a WPCF permit until such time as a system repair, or alternation is 
necessary; 

***** 
OAR :340-071-0130(6) defmes "alternation" as "expansion or change in location of the soil absorption facility or 
any part thereof. Minor alternation is the replacement or re-location of a septic tank or other components of the 
system other than the soil absorption facility." 

OAR 340-071-0130(115) defmes "repair" to mean: 
"[i]nstallation of all portions of a system necessary to eliminate a pnblic health hazard or pollution of public 
waters created by a failing system. Major repair is defined as the replacement of the soil absorption 
system. Minor repair is defined as the replacement of a septic tank, broken pipe, or any part of the on-site 
sewage disposal system except the soil absorption system." 

OAR 340-071-0130(15) provides: 
Operating Permit Requirements. The following systems shall be constructed and operated under a 
renewable EPCF permit, issued pursuant to OAR 340-071-0162. 
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incomplete because he failed to submit an approvable plan for the upgrade and repair of the 
sewage disposal system. (Ex. 106.) 

(6) Respondent and Richard Johnson, who was in the process of purchasing the resort 
property from respondent, met with DEQ natural resource specialist Anne Cox on August 27, 
1998 to discuss the resort and what needed to be done to bring the sewage disposal system into 
compliance. DEQ outlined the various options for correcting the sewage disposal system and 
confirmed the options in a letter to respondent and to Johnson on September 1, 1998. (Ex. 107.) 
No contract of sale or other document of conveyance from respondent to Johnson was recorded 
in county deed records at that time. On July 30, 1998, Caleb Siaw, Trustee for Caleb Siaw; P.C., 
Trust, signed a memorandum of sale to sell the Forest Lake resort property Richard K. Johnson 
and Joyce M. Johnson, husband and wife~ (Ex. 13.) The Johnsons made a few payments on the 
contract, then stopped, and let the property go back to respondent. The memorandum of sale was 
recorded in Clatsop County land records on October 8, 1998. (Id.) On August 16, 2000, the 
Johnsons sigued a bargain and sale deed, deeding the property back to Caleb Siaw, P .C., Trust. 
(Ex. 12.) That deed was recorded in the Clatsop County land records on August 25, 2000. (Id.) 

(7) DEQ mailed another notice of noncompliance by certified mail to respondent on 
September 21, 1998, again outlining the past notices of noncompliance of DEQ statutes and 
administrative rules, and requesting that respondent submit a completed application for a WPCF 
permit. (Ex. 108.) 

(8) During the late summer of 1998, DEQ referred environmental law violations at Forest 
Lake Resort to the Clatsop County District Attorney for criminal prosecution. The Clatsop 
County grand jury indicted respondent for water pollution in the first degree on September I 0, 
1998. Respondent entered a plea of no contest to water pollution in the second degree in Clatsop 
County Circuit Court on January 22, 1999. The court sentenced respondent to probation, with 
conditions, among others, that he pay a fine of $10,060 and "make a good faith effort to comply 
with all DEQ requirements necessary to bring the property known generally as Forest Lake 
Resort into compliance with DEQ rules and regulations regarding waste material." (Ex. 110.) 

(9) On December 9, 1998 DEQ received a copy of a rough drawing of a plan for a 
sewage disposal treatment plant at Forest Lake Resort from Robert Sweeney, a consultant with 
Environmental Management Systems, on respondent's behalf. DEQ could not accept the plans 
because they lacked a site evaluation. 

(10) On December 15, 1998 DEQ issued and served respondent with a Notice of 
Violation Department Order and Assessment of Civil Penalty, Case No. WQ/D-NWR-98-212, 
alleging three violations of environmental laws and seeking, among other relief, civil penalties in 
the amount of $6,291, and requiring respondent to submit to DEQ by the 15th of each month the 
temporary holding tank pumping records for the preceding month. (Ex. 109.) Respondent 
requested a hearing on the notice, but did not appear atthe hearing scheduled for July 8, 1999. A 
default order was taken against respondent on August 25, 1999. (Ex. 130.) The order 
established one Class I and two Class II violations. (Id.) 
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(11) DEQ's Anne Cox met with respondent and Sweeney on February 23, 1999, to 
explain to them what respondent needed to do to bring the sewage disposal system at Forest Lake 
Resort into compliance with the law. The February 23, 1999 meeting led to DEQ and respondent 
entering into a Mutual Agreement and Order (MAO), Case No. WQ/D-NWR-98-212, signed by 
respondent on May 10, 1999, and adopted as a Final Order by the Environmental Quality 
Commission on May 20, 1999. (Ex. 114.) On page 1 of the MAO, respondent acknowledged 
that he owned or operated Forest Lake Resort, although he wrote the words "former owner" 
below his signature on the last page of the order. (Id. at 7.) Respondent wrote in some changes 
on the MAO, and initialed those changes. (Id. at 1, 3, 5-6.) The signatory for DEQ did not 
tnitiaJ the changes made by respondent when the signatory signed the MA0. 13 

· 

(12) The MAO did not resolve the Notice of Assessment of Civil Penalty and Department 
Order in Case No. WQ/D-NWR-98-212, that DEQ issued to respondent on December 15, 1998. 
(Id. at 2.) The MAO authorized respondent to construct and use holding tanks for temporary 
sewage collection until such time as respondent could install a DEQ approved permanent sewage 
disposal system with a WPCF permit. (Id. at 3-4.) The MAO ordered respondent in Paragraph 
15.B(l) to complete a WPCF permit within 30 days of being notified by DEQ if DEQ 
determined a WPCF permit was needed based on a soil evaluation. Respondent also had the 
responsibility pursuant to the terms of the MAO to provide a groundwater study and a narrative 
and conceptual plan for the upgrade. (Id. at 4.) Within 30 days of submitting a complete WPCF 
permit application, respondent agreed to submit acceptable plans and specifications for a sewage 
system to serve the entire facility. (Id. at 5.) The MAO ordered respondent in Paragraph 
15.A(4) to submit the holding tank pump records by the 151h day of the month for the preceding 
month. (Id. at 3-4.) Respondent acknowledged in the MAO that he had actual notice of the 
contents and requirements of the MAO, and that failure to fulfill any of the provisions of the 
MAO would constitute a violation of the MAO and subject himself to civil penalties. (Id. at 6.) 

(13) On June 7, 1999, DEQ mailed a letter to respondent reminding him that he needed to 
get his temporary holding tanks approved by June 20, 1999, that he needed to submit his holding 
tank pump records for May by June 15, and that he needed to complete an application for a 
WPCF permit within 30 days of the signing of the MAO. (Ex. 115.) 

(14) In August 1999, respondent provided DEQ with monthly pump receipts through 
June 1999. On August 16, 1999 DEQ mailed respondent a notice of noncompliance and notice 
of incomplete application for a WPCF permit. (Ex. 116.) DEQ noted in its August 16, 1999 
notice that respondent had provided a soil evaluation report on July 22, 1999, nine weeks after 
the parties had signed the MAO. (Id.) 

(15) On November 12, 1999 DEQ mailed respondent a notice that his application was 
incomplete, and that he still had not submitted a conceptual plan for the resort's system upgrade 
or a ground water report. (Ex. 117 .) In the notice, DEQ reminded respondent that he was still 

13 Because both parties did not initial the changes respondent wrote on the MAO, those changes have no legal effect. 
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the only applicant on the application for the WPCF permit and that he still was the owner of 
record for Forest Lake Resort, but that ifhe had transferred ownership of the property, he needed 
to provide DEQ with proof of the transfer of ownership. (Id.) 

(16) On March 10, 2000 DEQ mailed a notice of noncompliance to respondent, 
informing him that although he still had not submitted the required upgrade plans, DEQ had gone 
ahead and prepared a draft permit on review, to be followed by a period for public comment. 
The notice went on to inform respondent that his failure to submit the plans previously requested 
constituted a violation o.f the MAO, and that the violation had been referred for enforcement 
action by DEQ. (Ex. 118.) 

(17) DEQ issued a notice of noncompliance to respondent by certified mail on April 10, 
2001, informing respondent that he was in violation of the MAO for not submitting a complete 
application for a WPCF permit, and for not submitting the monthly pump receipts for the period 
July 1999 through March 2001. (Ex. 119.) In a telephone conversation with DEQ's Anne Cox 
on April 12, 2001, respondent stated that he no longer owned the Forest Lake Resort property. 
DEQ checked the county land records and could find no record that the property had been 
transferred out of respondent's name as an individual. 

(18) During the spring of 1999, respondent told other individuals, including individuals 
with DEQ, that he was in the process of selling the Forest Lake Resort property. (Ex. 125.) 
Adrian Malo attended several meetings between DEQ and respondent during 1999 regarding the 
property, the WPCF permit, and the various sewage disposal problems on the property. Malo 
owned farm property across the highway from respondent's property. About May 1999, Malo 
told DEQ personnel that he was in the process of purchasing the Forest Lake Resort property 
from respondent, and that ownership transferred to him on May 1, 1999. (Ex. 126.) DEQ 
personnel asked Malo to provide them with documentation showing the transfer of ownership, 
but Malo never did so. 

(19) About April 12, 1999, respondent signed a real estate contract as "Caleb 
Siaw/Trustee for Caleb Siaw, P.C. Trust," to sell the Forest Lake Resort property to "Danny Mal, 
Trustee for A & D Trust." (Ex. 1, 11.)14 The contract recited that possession of the property 
would transfer to Mal on April 10, 1999. (/d.) The contract recited a purchase price for the 
property and terms as follows: 

"$900,000, with a $100,000 contract assignment paid on execution, and the $800,000 
balance payable at $4,000 per month for 30 months at 6% interest, thereafter payable at 
8% interest for the remainder of the contract, with the first payment due May 15, 1999, 
and a like payment each month thereafter." (/d.) 

14 Exhibit 1, submitted by respoudent at the January 17, 2002 hearing, and Exhibit 11, submitted at the February 13, 
2002 telephone hearing, differ. Exhibit 1 consists only of the first two pages of the real estate contract. Exhibit 11, 
also has the two Exhibits, "A and B," attached to it. Moreover, some unknown person wrote information on the first 
page of Exhibit 11 about "maps" and a "tax account" that does not appear on Exhibit I. 
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Respondent received his first payment on the contract in November 2000, followed by a few 
sporadic later payments. An Exhibit B, "Stipulations to the Contract," provided, among other 

.. clauses, that "seller agrees to pay and obtain DEQ approval on all septic systems within 
described property." (Ex. 11 at 4.) The contract required the seller: [ w ]hen the purchase price is 
fully paid and upon request and upon surrender of this agreement, to deliver a good and 
sufficient deed conveying the premises in fee simply unto the buyer." (Ex. 1 at 2.) 

(20) Danny Mal is the brother of Adrian Malo. 15 Adrian Malo had no ownership interest 
in A & D Trust, although he managed property for the trust. A & D Trust was set up for children 
of the Mal/Malo families. Neither respondent, Adrian Malo nor Danny Mal provided DEQ with 
a copy of the real estate contract of sale during the spring or summer of 1999. Respondent's 
wife provided a copy of the real estate contract, without the exhibits attached, to DEQ by fax in 
December 1999. (Ex. 128.)16 No contract or memorandum of contract sale between respondent 
or Caleb Siaw, P .C., Trust and Danny Mal, Trustee for A & D Trust was filed in Clatsop County 
land records prior to December 2001. 

(21) DEQ could have dealt with a purchaser of the Forest Lake Resort property on the 
WPCF permit and installation of a new sewage disposal system, ifDEQ had been provided with 
documentary proof that respondent had actually sold the property to another party. 

(22) Respondent had a stroke in November 1999. The stroke affected his memory and 
caused other health problems that limited respondent's ability to deal with the Forest Lake Resort 
property. Respondent lived in Boring, Oregon, southeast of Portland, between 1997 and 2002. 

(23) On August 7, 2000 Caleb Siaw, as grantor, executed a quitclaim deed to "Caleb 
Siaw, Trustee for the Caleb Siaw, P.C. Trust, nunc pro tune, July 1998." (Ex. 10.) That deed 
was recorded in Clatsop County land records on November 8, 2000. (Id.) 

(24) Respondent spent between $18,000 and $20,000 to install temporary holding tanks 
for sewage on the resort property. Respondent spent approximately $20,000 prior to May 1, 
1999 to pump sewage from the property. Respondent purchased two mobile homes from tenants 
and moved those homes from the property, thereby unhooking them from the existing sewage 
disposal system. Respondent also unhooked an additional eight dwellings from the disposal 
system, in an effort to try and relieve some of the problems with the existing system. 

(25) Bob Sweeney submitted a report on December 14, 1999 to respondent estimating the 
total cost of$247,000 to complete a sewage treatment facility on the Forest Lake Resort property 
that would comply with the MAO and DEQ requirements. (Ex. 120.) The useful life of such a 
sewage treatinent system is about 20 years. 

15 It is unclear why the two brothers spell their last names differently. 

16The copy of the real estate contract faxed by respondent's wife consists of the first two pages only, and appear 
identical to Exhibit I. 
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(26) In October 2000, DEQ's Anne Cox received information that a local developer was 
negotiating to purchase the Forest Lake Resort property from respondent, but that respondent 
turned down the offer as too low. 

(27) DEQ calculated the economic benefit ("EB") portion of the civil penalty by using 
the U.S. Environmental Protection Agency's BEN computer model, that calculates the economic 
benefit from the avoidance or delay gained by noncompliance. The BEN model uses a cost of · 
money factor (i.e., interest rate), a tax rate, and the useful life the treatment facility to calculate 
the approximate dollar value of the economic benefit gained through noncompliance. DEQ 
<;alculated the EB value as $191,700. 

(28) Respondent did not submit any receipts for the pumping of the temporary holding 
tanks for the resort property after the one submitted for the month of June 1999, submitted on 
July 11, 1999. 

CONCLUSIONS OF LAW 

(1) Respondent violated ORS 468.140(1)(c) by violating an order of the Environmental 
Quality Commission by failing to submit information required by DEQ to complete his 
application for a WPCF permit. A civil penalty in the amount of $198,600 should be imposed 
against respondent for this violation. 

(2) Respondent violated 468.140(1)(c) by violating a.11 order of the Environmental 
Quality Commission by failing to submit holding tank pumping receipts for the previous month. 

OPINION 

DEQ alleges that respondent violated ORS 468.140(1 )( c) by violating an Mutual 
Agreement and Order of the Environmental Quality Commission signed by respondent and DEQ 
in May 1999, by failirig to submit the information required to complete his application for a 
WPCF permit, and by failing to submit holding tank pumping receipts for the previous month. 
ORS 468.140 provides: 

(1) In addition to any other penalty provided by law, any person who violates any of the 
following shall incur a civil penalty for each day of violation in the amount prescribed by 
the schedule adopted under ORS 468.130. 

* * * * * 
( c) Arly rule or standard or order of the Environmental Quality Commission adopted or 
issued pursuant to * * * ORS chapters 468, 468A and 468B. 

* * * * * 
ORS 183.450(2) provides, in part, "The burden of presenting evidence to support a 

position in a contested case rests on the proponent of the fact or position." As set forth above, 
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DEQ allege that respondents violated ORS 468.140(1 )( c) by violating an order of the 
Environmental Quality Commission by failing to submit the information required to complete his 

- application for a WPCF permit, and by failing to submit holding tank pumping receipts. The 
burden is on DEQ, as the state agency making the allegations, to prove the alleged violations. 
Garton v. Real Estate Commissioner, 127 Or App 340, 342 (1994). 

Respondent argues that he did not own the property during the time period relevant to the 
violations, and hence, cannot be held liable for the civil penalty. DEQ brought the Notice of 
Assessment of Civil Penalty against respondent as an individual. Respondent held legal title to 
the real property in his own name starting in October 1996, when he purchased the property from 
Sama Banki. A warranty deed conveying the property to respondent was recorded in Clatsop 
County on November 4, 1999. Respondent Caleb Siaw, and Caleb Siaw, P.C., Trust, were and 
are two different legal entities. Caleb Siaw, P.C., Trust did not hold title to the Forest Lake 
Resort property in April 1999, when the purported sale occurred from Caleb Siaw, P.C., Trust to 
Danny Mal, Trustee for A & D Trust, as reflected by the real estate contract in Exhibit 1. A legal 
entity cannot convey title to or an interest in real estate that the entity does not own at the time of 
the purported transfer. On August 7, 2000, Caleb Siaw, as grantor, executed a quitclaim deed to 
"Caleb Siaw, Trustee for the Caleb Siaw, P.C., Trust, nune pro tune, July 1998." That deed was 
recorded in the Clatsop County land records on November 8, 2000. Respondent argues that this 
quitclaim deed established ownership in the real property in Caleb Siaw, P.C., Trust retroactively 
from August 2000 or November 2000 to July 1998, thereby giving Caleb Siaw, P.C., Trust title 
that the trust could then convey retroactively to Danny Mal, Trustee for A & D Trust, in April 
1999. 

The term "nune pro tune" refers to the power of a court to amend records of its 
judgments by correcting mistakes or supplying omissions in judgments, and to apply such 
amendments retroactively by an entry nune pro tune. A nune pro tune order merely recites court 
action previously taken, but not properly or adequately recorded. A nune pro tune order may not 
be used to accomplish something which ought to have done but was not done. 17 Respondent 
cites no authority, nor can the administrative law judge find any authority, for the proposition 
than an individual or a person, as opposed to a court, can execute documents nune pro tune to 
effectively transfer an interest in real property retroactively to an earlier date when the transferee 
had no legal interest whatsoever in the property. Such a power would allow an enormous 
opportunity for mischief. Caleb Siaw, P .C., Trust did not hold title to the property in April 1999 
when the trust purportedly sold the property on contract to Danny Mal, Trustee for A & D Trust. 

Moreover, the legal validity of the real estate contract for the purported sale from Caleb 
Siaw, P.C. Trust to Danny Mal, Trustee for A & D Trust is questionable. The sale supposedly 
took place iri April 1999, yet the purchaser made no monthly payments on the contract until 
November 2000, about 18 months later. The terms of the contract called for a monthly payment 
of $4,000 at 6% interest for 30 months, then at 8% percent interest on a contract balance of 
$800,000. At 6% interest the rrionthly payments would just pay the interest on an annual basis 

17 46 Am Jur 2d, Judgments, section 156 et seq (1994). 
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(6% x $800,000 = $48,000 a year interest= $4,000/month x 12 months= $48,000). At 8% 
interest the monthly payments would fall substantially short of meeting the interest payments on 
an annual basis (8% x $800,000 = $64,000 a year interest versus $4,000/month x 12 months = 
$48,000 payments). In other words, the contract would never pay out. Respondent signed the 
real estate contract in his name as an individual, not as trustee for his professional corporation. 
Below his signature is the space for the notary public to acknowledge his signature. Danny Mal 
signed his name as "trustee" in that space. Below Mal's signature is a stamp for the notary 
public, a Kristina Mae Long, Commission No. 056992, who did not sign in the space on the 
instrument where the acknowledgment before the notary public should have been made. 

. A real estate contract to convey fee title to real property at a time more than 12 months 
from the date of execution of the instrument must be acknowledged in the manner provided for 
acknowledging deeds, and must be recorded by the conveyor within 15 days after the instrument 
is executed. 18 A real estate contract to sell the property to Danny Mal was not recorded before 
December 2001. The real estate contract signed by respondent to sell the property from Caleb 
Siaw, P.C., Trust to Mal as trustee, contains language that "seller agrees when the purchase price 
is paid in full, to deliver a good and sufficient deed conveying the premises in fee simple to the 
buyer." (Ex. 1 at 2.) The real estate contract needed to be acknowledged in the manner provided 
for acknowledgement of deeds, in other words, before a notary public. 19 A county clerk shall not 
record an instrument that conveys an interest in real property unless the instrument contains the 
original signature of the officer before whom the acknowledgement was made.20 

. The real estate 

180RS 93.635 provides: 
(I) All instruments contracting to convey fee title to any real property, at a time more than 12 months from 
the date that the instrument is executed and the parties are bound, shall be acknowledged in the manner 
provided for acknowledgment of deeds, by the conveyor of the title to be conveyed. Except for those 
instruments listed in subsection (2) of this section, all such instruments, or a memorandum thereof, shall be 
recorded by the conveyor not later than 15 days after the instrument is executed and the parties are bound 
thereby. 
(2) The following instruments contracting to convey fee title to any real property may be recorded as 
provided in subsection ( 1) of this section, but that subsection does not require such recordation of: 

(a) Earnest money or preliminary sales agreements; 
(b) Options; or 
( c) Rights of first refusal. 

19 ORS 93.410 provides, in part: 
Except as otherwise provided by law, deeds executed within this state, * * * shall be signed by the granter 
and shall be acknowledged before any judge of the Supreme Court, circuit judge, county judge, justice of 
the peace or notary public within the state.* * *. 

20 ORS 93.804 provides, in part: 
(I) * * * [ w ]hen any instrument presented for recording conveys an interest in real property and is required 
by law to be acknowledged or proved, a county clerk shall not record the instrument unless the instrument 
contains the original signature of the persons executing the instrument and the original signature of the 
officer before whom the acknowledgement was made. 

* * * * *· 
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contract between Caleb Siaw, P .C., Trust and Danny Mal, Trustee for A & D Trust was not 
properly acknowledged and could not have been recorded under Oregon law. 

Moreover, respondent acted and conducted himself between 1999 and mid 2001 like he 
owned and operated the property. Respondent spent money to make improvements to the 
property and at least address some of the sewage disposal problems. Respondent signed the 
MAO on May 10, 1999 in his own name as an individual, not in a representative capacity as 
trustee for a trust. Respondent acknowledged in the MAO that he owned or operated the 
property. He acknowledge that the Environmental Quality Commission had the power to impose 
a civil penalty against him for violations of Oregon law. Respondent also acknowledged in the 
MAO that the Environmental Quality Commission could issue a final order against him requiring 
him to comply with the terms of the MAO. At no time during the spring or summer of 1999 did 
respondent provide DEQ with any evidence that he had sold the property, that he no longer had 
no legal interest in the property, or that he should no longer be bound by the terms of the MAO. 
DEQ had the authority to substitute a new owner into the WPCF permit process, ifDEQ had 
received concrete evidence that a new owner had taken over the property. Neither respondent, 
Adrian Malo nor Danny Mal provided DEQ with any such evidence during 1999 or 2000. 
Further, even ifthe April 1999 contract of sale from Caleb Siaw, P.C., Trust to Danny Mal, 
Trustee for A & D Trust could be viewed as a bona fide sale at the time from the trust to a 
purchaser, respondent agreed in the stipulations in Exhibit B to the contract "to pay for and 
obtain DEQ approval on all septic systems within the described property." Finally, ifrespondent 
had truly sold the property to Danny Mal in April 1999, why would respondent try to sell the 
property to another buyer in October 2000? 

As holder of legal title to the real property between 1998 and at least late 2001, 
respondent was the owner of the property for purposes of the onsite sewage disposal rules in 
OAR chapter 340, division 71, and the requirements in the MAO. OAR 340-071-0100(92) 
defines "owner" to mean any person who alone, or jointly, or severally with others: 

(a) Has legal title to any single lot, dwelling, dwelling unit, or commercial facility; or 
(b) Has care, charge, or control of any real property as agent, executor, executrix, · 
administrator, administatrix, trustee, commercial lessee, or guardian of the estate of the 
holder oflegal title; or 
( c) is the contract purchaser ofreal property. 
NOTE: Each such person as descried in subsections (b) and ( c) of this section, thus 
representing the legal title holder, is bound to comply with the provision of theses rules as 
ifhe were the legal title holder. 

DEQ proved that respondent had both legal title to the real property, as well as the care and 
control of the property, and that he is legally bound by the terms of the MAO he signed. 

For all the above reasons, DEQ is not prevented from enforcing the MAO against 
respondent because of the purported sale of the property to Danny Mal, Trustee for A & D Trust 
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in April 1999. Respondent failed to establish that he did not own the property during the 
relevant time period, and that DEQ cannot enforce the MAO against him. 

Paragraph 15.B(l) of the MAO required respondent to complete an application for a 
WPCF permit within 30 days of when DEQ notified him that it determined a WPCF permit was 
needed based on the soil evaluation. Respondent submitted a soil evaluation on July 22, 1999, 
nine weeks after he signing the MAO, and about five weeks after he should have submitted the 
evaluation. DEQ determined that a WPCF permit was necessary. On November 12, 1999 DEQ 
mailed a notice to respondent requesting him to submit a groundwater study and a conceptual 
plan for the resort, information also required by the MAO. Respondent never submitted the 
i:equi;sted groundwater information, despite continued requests from DEQ on March 10, 2000 
and April 10, 2001. Respondent violated Paragraph 15.B(l) of the MAO by not completing a 
WPCF permit application as required. 

Respondent argues in his answer that he resolved the existing sewage disposal problem at 
the resort because he ceased to use offending areas for sewage disposal and removed some 
homes hooked up to the offending area. However, the MAO did not provide for permanent 
alternative ways to solve the problems at the resort. Respondent was not free to ignore terms of 
the MAO which he signed. Although the MAO allowed respondent to install holding tanks, 
those were temporary measures that did not relieve respondent from complying with the MAO to 
install a permanent sewage disposal system for the entire resort property. Arguably respondent 
solved some problems at the resort by removing some homes from the site and unhooking them 
from the existing sewage disposal system. However, that did not solve the problems for other 
sites and Hie overall system on the property. Terms of the MAO required respondent to complete 
an application for a WPCF permit, if certain written conditions were met. DEQ determined that 
those conditions were met. Respondent failed to comply with the terms of the MAO by not 
completing the WPCF permit application as he agreed to do. 

The MAO required respondent to submit, on a monthly basis, receipts for the pumping of 
the temporary holding tanks on the resort property. Respondent did not submit any receipts after 
submitting the receip( for the month of June 1999 on July 11, 1999. Respondent presented no 
evidence as to why he did not submit the receipts that could have constituted a legitimate reason 
not to submit them. Respondent violated ORS 468.140(1 )( c) by violating the MAO by not 
submitting the monthly pump receipts. A violation of an order of the Environmental Quality 
Commission is a Class I violation. However, DEQ did not seek to impose a civil penalty for 
violation 2 in the Notice of Assessment of Civil Penalty. 

Civil Penalty 

DEQ seeks a civil penalty against respondent in the amount of$335,700 for violation 1.21 

DEQ seeks no civil penalty for violation 2. 

21 See DEQ's closing argument submitted March 1, 2002. The Notice of Assessment of Civil Penalty sought a civil 
penalty against respondent in the amount of $373,580. (Ex. B.) 
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OAR 340-012-0045 sets forth the procedure and formula for calculating a civil penalty. 
The formula for determining the amount of penalty of each violation is: 

BP= [(0.1 x BP) x (P + H + 0 + R +CJ+ EB 

"BP" is the base penalty. A violation of a term or condition of a Environmental Quality 
Commission Order for onsite sewage disposal is a Class I violation under OAR 340-012-
0060(l)(a).22 OAR 340-012-0045 addresses the magnitude for a violation.23 Ifno selected 
magnitude for a specific violation is stated, the magnitude is moderate, unless DEQ can make 
specific findings. Here, DEQ made no specific findings for the magnitude of the violation. The 
wagnitude is moderate. A Class I, moderate magnitude violation carries a base penalty of$3,000 
under OAR 340-012-0042.24 

"P" is respondent's fsrior significant action(s), and receives a value of3 under to OAR 
340-012-0045(1)(c)(A)(iv) 5 and OAR 340-012-0030(1)26 and (14).27 Respondents had two 

220AR 340-012-0060 provides, in part: 
Violations pertaining to On-Site Sewage Disposal shall be classified as follows: 
(I) Class One: 
(a) Violation of a requirement or condition of a Commission or Department order; 

***** 
23 OAR 340-012-0045 provides, in part: 

( 1) When detennining the amount of civil penalty • • • the Director shall • * *: 
(a) Detennine the class of a violation and the magnitude of each violation: 
(A) The class of a violation is determined by first consulting the selected magnitude categories in OAR 
340-012-0090. In the absence ofa selected magnitude, the magnitude shall be moderate unless: 

***** 
24 OAR 340-012-0042 provides, in part: 

• • • [t]he amount of any civil penalty shall be determined through the use of the following matrices in 
conjunction with the formula contained in OAR 340-012-0045: 
(!)(a) $10,000 Matrix: 
(A) Class I: 

* * * * * 
(ii)Moderate--$3,000 

* * * "'* 
(b) * • *. This matrix shall apply to the following: 

* * * * * 
(B) Any violation related to ORS 164.785 and water quality statutes, rules, permits or orders, violations by 
a person having or needing a Water Pollution Control Facility Permit, violations of ORS Chapter 454 and 
on-site sewage disposal rules by a person perfonning sewage disposal services; 

* * * * *· 
250AR 340-012-0045 provides for determining the amount of civil penalty. Subsection (l)(c)(A) states: 

(A) "P" is whether the Respondent has any prior significant actions relating to statutes, rules, orders and 
permits pertaining to enviromnental quality or pollution control. A violation is deemed to have become a 
Prior Significant Action on the date of the issuance of the first Formal Enforcement Action in which it is 
cited. * • *. The values for "P" and the findings which support each are as follows: 
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prior significant actions, the Environmental Quality Commission Order in Case No. WQ/D
NWR-98-212, issued August 25, 1999, and his criminal conviction for water pollution in the 
second degree. The Order established one Class I and two Class II violations, for a total of two 
Class I equivalent violations. OAR 340-012-0030(1). Respondent was convicted of water 
pollution in the second degree under ORS 468.943. OAR 340-012~0045(1)(c)(A)(v) assigns a 
value of 4 for a "P" factor if the prior significant actions consist of three Class I equivalent 
violations. Because DEQ failed to cite respondent's prior conviction as a prior significant action 
in the Notice of Assessment of Civil Penalty, citing only the Environmental Quality Commission 
Order instead, DEQ chooses to use 3 for the "P" factor because the prior actions cited in the 
Notice consisted of two Class I equivalent violations. 

"H" is the past history of respondent in taking all feasible steps or procedures necessary 
to correct any prior significant action(s), and receives a value of 0 according to OAR 340-012-
0045(1 )( c)(B)(ii)28 because respondent failed to correct the problems of the failing sewage 
systems at the resort. 

"O" is whether or not the violation was a single occurrence or was repeated or continuous 
during the period of the violation, and receives a value of 0 according to OAR 340-012-
0045(1 )( c )(C)(i)29 because respondent has been assessed separate penalties for separate days of 
the violation. 

***** 
(iv) 3 if the prior significant actions are two Class One or equivalents; 

* * * * *· 
26 OAR 340-012-0030 provides, in part: 

Unless otherwise required by context, as used in this Division: 
(1) "Class One Equivalent" or "Equivalent," which is used only for the purposes of determining 
the value of the "P" factor in the civil penalty formula, means two Class Two violations, one Class 
Two and two Class Three violations, or three Class Three violations. 

* * * * *· 
27 OAR 340-012-0030(14) provides: 

(14) "Prior Significant Action" means any violation established either with or without admission of a" 
violation by payment of a civil penalty, or by a final order of the Commission or the Department, or by 
judgment of a court. 

28 OAR 340-012-0045(l)(c)(B) provides * * * The values for "H" and the finding which supports each are as 
follows: 

(i) -2 if respondent took all feasible steps to correct the majority of all prior significant actions; 
(ii) 0 if there is no prior history or ifthere is insufficient information on which to base a fmding. 

29 OAR 340-012-0045(1)(c)(C) provides * * *· The values for "O" and the finding which supports each are as 
follows: 

(i) 0 if the violation existed for one day or less and did not recur on the same day, or if there is insufficient 
information on which to base a finding; 
(ii) 2 if the violation existed for more than one day or if the violation recurred on the same day. 
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"R" is whether the violation resulted from an unavoidable accident, or a negligent, 
intentional or flagrant act by the respondent, and receives a value of 6 according to OAR 340-
012-0045(1 )( c)(D)(iii)30 because respondent acted intentionally. "Intentional means conduct by 
a person with a conscious objective to cause the result of the conduct." OAR 340-012-0030(10). 
DEQ alleges in its Notice of Assessment of Civil Penalty that respondent acted flagrantly. 
"Flagrant means any documented violation where the Respondent had actual knowledge of the 
law and had consciously set out to commit the violation." OAR 340-012-0030(7). DEQ argues 
that its notifications to respondent on June 7, November 12, 1999, March 10, 2000 and April 10, 
2000, that he had violated the MAO and needed to correct the sewage disposal system at the 
resort, support its contention that respondent acted flagrantly. However, respondent had a stroke 
\n November 1999. DEQ mailed at least two of those notices after respondent had his stroke. 
The stroke affected respondent's memory and physical ability to deal with major problems like 
what existed at the resort property. Respondent lived southeast of Portland, many miles from the 
resort property on the Oregon coast. "Flagrant" conduct contemplates that a respondent 
knowingly sets out with the purpose of violating the law. Respondent's conduct was more 
consistent with that of a person who knew he had an obligation to correct the problem, became 
overwhelmed by the magnitude of the problem, in part due to his health problems, and 
knowingly failed to follow through like he should. DEQ failed to prove that respondent 
consciously set out to commit the violation. Respondent's conduct was more consistent with 
someone who acted intentionally. 

· "C" is respondent's cooperativeness in correcting the violation and receives a value of 2 
according to OAR 340-012-0045(1)(c)(E)(iii)31 because respondent was uncooperative and failed 
to correct the violation or minimize the effects of the violation. The violation continued for 
many months. Respondent had ample opportunity to correct the problem, although it may have 
been more difficult for him to do after he had his stroke. 

"EB" is the approximate dollar sum of the economic benefit that the respondent gained 
through noncompliance according to OAR 340-012-0045(l)(c)(F) and receives a value of 
$191,700, based on the testimony DEQ presented at the hearing. Respondent argues that he 

30 OAR 340-012-0045(l)(c)(D) provides • * *. The values for "R" and the fiuding which supports each are as 
follows: 

(i) 0 if an unavoidable accident, or if there is insufficient information to make a finding; 
(ii) 2 if negligent; 
(iii) 6 if intentional; or 
(iv) 10 if flagrant. 

31 OAR 340-012-0045(l)(c)(E) provides * • *. The values for "C" and the finding which supports each are as 
follows: · 

(i) -2 if Respondent was cooperative and took reasonable efforts to correct a violation, took reasonable 
affumative efforts to minimize the effects of the violation, or took extraordinary efforts to ensure the 
violation would not be repeated; 
(ii) 0 if there is insufficient information to make a finding, or if the violation or the effects of the violation 
could not be corrected; 
(iii) 2 if Respondent was uncooperative and did not take reasonable efforts to correct the violation or 
minimize the effects of the violation. 
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spent money to pump tanks and perform other maintenance on the existing sewage disposal 
system at the resort. Those expenditures were not made in compliance with the terms and 
conditions of the MAO to install the total system for the resort consistent with a WPCF permit. 
Only costs expended in connection with the system to satisfy the WPCF permit could have 
reduced the EB calculation. The full EB value should be used in the penalty calculation. 

The civil penalty is calculated as follows: 

Penalty =BP+ [(0.1 x BP) x (P + H + 0 + R + C)] +EB 
= $3,000 + [(0.1 x $3,000) x (3 + 0 + 0 + 6 + 2)] + $191,700 
= $3,000 + ($300 x 11) + $191,700 
= $3,000 + $3,300 + $191,700 
= $6,300 per day x 20 separate days of violation (a day in each month from 

December 1999 through July 2001) = $126,000 + $191,700 
= $317,700 

AMENDED PROPOSED ORDER 

I propose that the Commission enter an order as follows: 

(!)Find that respondent violated ORS 468.140(l)(c) by violating Paragraph 15.B(l) of 
the Mutual Agreement and Order he signed in May 1999 by failing to submit the 
information required to complete his WPCF permit, and impose a civil penalty in the 
amount of $317,700 for this violation; and 

(2) Find that respondent violated ORS 468.140(1 )( c) by violating Paragraph 15.A( 4) of 
the same Mutual Agreement and Order by failing to submit holding tank pump receipts 
for the previous month, but impose no civil penalty for this violation because DEQ 
requested none. 

Dated this _j__ day of May, 2002. 
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Appeal Procedures 

If you are not satisfied with this decision, you have the right to have the decision reviewed by 
the Oregon Environmental Quality Commission. To have the decision reviewed, you must file a 
"Petition for Review" within 30 days of the date this order is served on you as provided in Oregon 
Administrative Rule (OAR) 340-011-0132(1) and (2). The Petition for Review must be filed with: 

Stephanie Hallock, Director 
Department of Environmental Quality 
811 SWSixthAvenue 
Portland, OR 97204. 

Within 30 days of filing the Petition for Review, you must also file exceptions and a brief as 
in provided in OAR 340-011-0132(3). If the petition, exceptions and brief are filed in a timely 
manner, the Commission will set the matter for oral argument and notify you of the time and place of 
the Commission's meeting. The requirements for filing a petition, exceptions and briefs are set out in 
OAR 340-011-0132. 

Unless you timely and appropriately file a Petition for Review as set forth above, this 
Proposed Order becomes the Final Order of the Environmental Quality Commission 30 days from 
the date of service on you of this Proposed Order. If you wish to appeal the Final Order, you have 60 
days from the date the Proposed Order becomes the Final Order to file a petition for review with the 
Oregon Court of Appeals. See ORS 183.400 et. seq. 

STATE OF OREGON -HEARING OFFICER PANEL- EMPLOYMENT DEPARTMENT 
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Stephanie Hallock, Director 
Dept. of Environmental Quality 
811 S.W. SixthAve. 
Portland, Or. 97204 



BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

In the Matter of 

OF THE STATE OF OREGON 

) 
) 
) No. WQ/D-NWR-99-186 
) Hearings Officer Panel Case No. G60602 

CALEB SIAW 

Respondent. 

) 
) PETITION FOR REVIEW 
) 

Respondent Caleb Siaw hereby requests review by the Commission of the Proposed 

Order and decision of Ken L. Betterton, Administrative Law Judge, dated April 5, 2002. 

Dated this 23'd day of April, 2002. 

CERTIFICATE OF MAILING 

I hereby certify that I served the Petition for Review, on the following persons: 

Jeff Bachman 
Dept. of Environmental Quality 
811 S.W.SixthAve. 
Portland, Or. 97204 

on April 23, 2002, by depositing a true copy of the above item, addressed as shown above, on 

said date in the U.S. Mail, postage prepaid, at the post office in Portland 

OF'F!CE OF COMPUANCE 
AND ENFORCEMENT 

DSPAR1f':.1~~JT OF ENV1f.lCtNL1ENT.:U1 QUAUTY 
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EXHIBIT 

COX Anne j /~ 
~ 

From: DAROLD Dewey 
Sent: Monday, April 26, 1999 4:12 PM 
To: 
Cc: 

BACHMAN Jeff; CARLOUGH Les; ASLA Lynn; BAUMGARTNER Robert P; COX Anne 
DAROLD Dewey 

Subject: RE: Forest Lake Resort Inspection 

FYI, 
I just got oJf the phone with Mr. Siaw. Mr. Siaw is still the owner of the park. Mr. Siaw says if everything goes as 
planned, the park will change ownership on May 1. 1999. Mr. Si aw will be carrying the contract. I asked for Caleb to 
provide us with documentation showing the park has sold when it does sell. 

I discussed with Mr. Siaw my latest site visits. Caleb says he has an appointment with Seacoast Nursery this 
Wednesday. I requested that Caleb call Mr. Foster to check when holding tanks were last pumped. I also told Caleb 
to have both alarms fixed ASAP. Caleb said that Adrian, the prospective buyer, called him on Sunday and Caleb 
thought the tanks were partly pumped-out on Friday. I told Caleb the tanks were still full as of 1 :00 p.m. on Friday, 
April 23, 1999. Caleb says the prospective buyers name is spelled Mal and not Malo. 

From: 
Soni: 
'fo: 
Subject: 

COX Anne 
Monday, Aprll 26, 1999 OA:39 PM 
BACHMAN Jeff: CARLOUGH Les; ASLA Lynn; DAROLD Dewey; BAUMGARTNER Robert P 
RE: Forest Lake Resort Inspection 

I have already sent a second referral NON--about a month ago. If Caleb Siaw still owns the park, I think we 
could just go forward with enforcement. based on that NON. We'll just update things in the enforcement. 

If we have new owners, they ...... are operating without permits, have surfacing sewage, etc. If Dr. Siaw sends us 
documentation of the sale, I'll get started on NON/enforcement for the new people. 

Anne Cox 
229-6653 

from: BAUMGARTNER Robert P 
Sent: Monday, April 26, 1999 2:A3 PM 
To: BACHMAN Jeff: CARLOUGH Les; ASLA Lynn: DAROLD Dewey 
Cc: COX Anne 
Sub]oci: RE: forest Lake Resort Inspection 

Dewey - Les, can we start, yet another, enforcement action against Caleb 

Ann and Dewey, can we find out who the new owner is, call Caleb, and send them a copy of all enforcement 
orders, 

Jeif and Les, if Caleb sells the Park, we need to make certain that the new owner undertakes the 
compliance schedule we have established. How best do we do that? 

F1om: DAROLD Dewey 
Sent: Monday, April 26, 1999 10:09 AM 
To: BACHMAN Jeff; CARLOUGH Les; ASLA Lynn 
Cc: BAUMGARTNER Robert P; COX Anne.: DAROLD Dewey 
Subjac:t forest Lake Resort Inspection 

FYI, 

Find attached a memo describing the results of an inspection made on April 23, 1999, at Forest Lake 

Page 1 
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Resort 

Dave Johns has checked with the Assessor's office in Clatsop County and they still have Mr. Siaw on 
the tax rolls and owner of the property. 

«File: ForesUake_ Resort_ 4-23-99_SITE_investigation.doc» 

Page 2 



COX Anne 

From: 
Sent: 
To: 
Cc: 
Subject: 

FYI, 

DAROLD Dewey 
Monday, May 03, 1999 9:30 AM 
CARLOUGH Les; BACHMAN Jeff; HERDENER Charley 
BAUMGARTNER Robert P; COX Anne; DAROLD Dewey 
FW: Forest Lake RV park 

Adrian Malo called and says he is now the owner of Forest Lake Resort. The ownership transfered May 1, 1999. 
Adrian will fax me documentation showing he is the owner of ther Park. Also, Adrian has discussed with Chris 
Davies, City of Seaside, the feasibility of connecting to Seaside's wastewater treatement plant. This will involve an 
application for annexation and some land use issues need to be worked-out. Adrian requested on behalf of the City 
that we write to the City supporting the extension of city sewer to the park. 

From: 
Sent: 
To: 
Cc: 
Subject: 

Anne, 

JOHNS Dave 
Thursday. April 29, 1999 02:41 PM 
COX Anne 
DAROLD Dewey; JOHNS Dave 
Forest Lake RV park 

Adrian Malo stopped in this morning to indicate that he was purchasing the RV park from Caleb Siaw. It wasn't 
clear when the deed would be recorded and as mentioned in a prior e-mail, the courthouse still shows Caleb as 
owner. Adrian was in to see what he had to do about the park's sewage problems. He spoke to Dewey while here 
and will probably give you a call in near future. He is talking about 2 options for sewage disposal. Option 1 is that he 
has been engaged in talks with city of Seaside to get sewage to a pump station and get on city's system. Option 2 is 
that he owns approx. 30 acres across road and has mentioned trying to utilize that area for disposal. In any case, 
just an advance notice concerning possible new park ownership. 

Adrian Malo 
HCR 63, Box 260 
Seaside, OR 97138 
503-717-9365 
260-7629 (Mobile phone) EXHlBlT 

\~ 

Page 1 



COX Anne 

From: COX Anne 
Sent: Monday, May 10, 1999 4:36 PM 
To: BAUMGARTNER Robert P; ILLINGWORTH Dennis; SC HAE DEL Andrew L; CARLOUGH Les; 

HERDENER Charley; BACHMAN Jeff 
Cc: 
Subject: 

DAROLD Dewey; COX Anne; BIDLEMAN Lucinda 
Meeting with Mr. Malo new buyer--Forest Lake Resort 

Met with Bob Sweeney, Mr. Malo and his wife(?) today at 2:30 p.m. Mr. Malo thinks he might be able to get the park 
connected to sewer. I told him I would support that proposal. 

Meanwhile Bob Sweeney submitted soil report and conceptual plans and water usage. max usage appears to be 
9900 gpd, he's proposing 
1. 10,000 gpd RGF, with 2,000 If of gravel less shallow trenches, pressurized distribution--1 told him we'd have to 
have 3,000 If, because I think 5 gallons per square foot of bottom area is excessive, even dosed over a 24 hour 
period. So Bob will get that third 1000 If. 

2. Phased connection to the RGF and drainfield. 

3. Professional evaluation of the remaining existing park systems. 

4. He promised a groundwater workup, including testing the existing well on the property, depth to water, do a test 
for nitrates and bacteria. The well is not registered with Water Resources. He can't find any wells registered in any 
of the adjoining sections. Seaside provides city water to the area, no one has a well. I told him our GW person 
would have to review what he submits for adequacy. 

Then I told Mr. Malo: 

1. Control the situation at the park. Do not allow any sewage to surface. Keep the holding tanks pumped. 

2. Conduct daily walks in the park to make sure that there are no sewage problems. 

3. Tell me within 30 days if going to sewer or to the WPCF permit. Circle Creek Campground is about 1.5 miles 
away and is on sewer. Mr. Malo says he owns the land between Forest Lake and Circle Creek Campground. 

Mr. Malo agreed to all of the above. 

We discussed the permit application and responsibility. I said that our understanding is that Dr. Siaw is still owner of 
record until he clears some legal affairs from the last attempted sale of the park. I did not think we could issue a 
permit to Malos until they are clear contract buyers. So the permit may be issued to Siaw, and later be transferred to 
Malos. They asked about DEQ contractors. I told them to check the references, make sure the contractor has has 
experience in doing RGFs, or at least sand filters. 

The meeting seemed to be productive. With any luck, they'll connect to sewer 

Anne l'ox 
229-6653 

Page 1 
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'The true snd scfual con11idoration paid for tl1is trs.nsler1 atsfod in rerm11 ol dollar1, j,, $ .. ............................ Ci) However, th" •ofu11J 

con~fc!,,ration con1/1ft1 of or include!l other property or value 1lvon or promis,{JJr;f which iw phsrt 0t 1
1
he conbideroY.tion -(Jndlcato which). Q) 

f 0 WLJO fJ 

In caw nu it or sr:tlon '" i11trlituted to foredo1c thi~ contract or to 13nforoo any provlJion h,,reof, the {OJ!f'IA p1uty in the m.Jit or Jtotlon 
a~reoJ to PllY 3uch 11un1 as the tr!~! court may sdjudte re1uo11ablt1 sir lofftorney't1 Jwo3 to be slloir.>ed /ho prevsl/In~ patty in the Euit or scOon 
1Jnd ii ttn lt.PPf:<n/ iE takt:!n /r'om sny fudtmr1nt or decree ol Jh~ Jri&f oourf, tho lotJ;nd party lurflier promi~el!I to pQy such tum •a the appe/fsro 
cOtJrt 1httlf •djur:Jte refHionabfe SB rhe pt(tValling psrfy'a attor11oy'• ln!J en Buch ttppol!ll. 

In con,<ifrulnt thi1J r:ontrar:t, I~ lr1 undor&lod that tho $el/tlr or thtJ buyer mt1Y bo more than one pe:r1on or .t corporetlon: f/t,-t.t j/ the 
con~tJ:t"t •o ro<;uire:w. the 5/n~ul11r pronoun Jhal! be te.ke11 to mni.n atid include th• plt1r•I and the neuter, and thnt gvnerslly all trammotic11.J 
c1u~ritef 1httll b9 n10.de, nsm~d sncf lmp/iod to m&ke tho provl•ion• hf!!reot equally to corporM.tionB and to lndlvldu.td~. 

Thi! lJ~roenmnt $}11,11 t:Jind end lnut8 to the benefit of, as th8 clrcumetsnces may r~uirtJ, not only the immediA.te parfioB her&to but 
their respe-cJive heir1J, tn:ecutor~, ttdminfatrafors, pers.ontil TtJPl'l3!JOl~tivesJ 1!1Ucces:iors In Jnrcr~1t nnd a,;eiAnl!l llS well, 

IN WITNESS WHEREOF, the parties hove executed this instrument in jup/iJ"l•;jt' either of the under
signed is a corporation1 it has caused its narne to be si~ned and its seBl, if ap9,A]ix.~jYbJYf{fi offic8r or other person 
duly authorized to do oo by order of its board of directors. 

THIS INSTRUMENT Will NOT ALLOW USE OF THE PROPERTY DE· 
SCRIBED IN THIS INSTRUMENT IN VIOLATION OF APPLICABLE LAND 
USE LAWS AND ~tGULATfONS. BEFORE SIGNING OR ACCEPTING 
THIS INSTRUMENT, THE PERSON ACQUIRING FEE TflLE TO THE 
PROPERTY SHOULD CHECK w1rn THE APPROPRIATE CITY OR 
COUNTY PLANNING DEPARTMENT TO VERIFY APPROVED USES. 

• !ULER:: Comply with OltS 93.90.S 1>1 ••q prior to •Xtr,f1fng rh.h NHn•dy, 
NOTi--Tl\a 1t1ntt1nre b11lw•1n fh1 1ymbal1 cD, ff nDf opplicobf•, 1'1a11ld be. dt1/t1hd. S•• OJlS 93.0~0. Li }. 

STATE OF OREGON, County of .. Jh/f4~:71.lt'./l.::::. ..... /~·-) so. , J. 

'

Thi> instrumenly_as1ckn9iY,l•ds•d before me on ......... ~/rZc: . ./.f?-i!.<1.. ....... , 19./.1.., 
by l/l.)l £.J:/,/...-/t:l 4°y--Zt.,U..,;L/.t.LI. .. ................................................................................ . 

This iriJrumenJ was acknowledjacl hefor~ me on .............................. _ ....................... , 19 ........ ) 
by ............................................................................................................. , ................... -................................. . 
as ............................................................................................................................. ~·······················-··--·········-

~, ---:!o-,----0,-,..,}'1.(A~,-:·sr_>:_c-··--···--·-···-··,+· ....................................................................................... , ............................................... . 

(~ ~gy~~1E~~~:i~o~~~ .................................................... ········:r;;~;~;;'P~:bli~i~;·a~·~~~~· 
'-<" C0"1"1161JION EXPIRES NOV 22. 2000 . , . !. My c0111mJss1on expires ................................................. ,, ............ . 

ORS v:l.fi:J5 (1) All inRttuments contracting to convey fee tltla to any real propertr1 at n ·tim3 m.o:re thun 12 months from 
the dnt<1 th11t tho ln.'!.trumcnt ii;i executed n.11.d the partiee; era bound !lhall be acknowledgea, in the manner provhle.d for a.cknowl
edgn1ent of df.'fHi3, hy the convryor of the title to be conveyed. Such Jnatrtunentg, or a rnen1orandum there.of, Rhall be recordll!'d by 
the- ·convc.yor not l11:ler thnn 1;5 daye after the instrumfnt is executed .nnd the parties are bound thereby. 

OR§) £13.990 (~) Violation of ORS U3.6SIS hi :punlshnble, upon conviction, by a_flne o! not more thn11 $100, 

fD11.;r\p1lt1n Conrlnvad) 

. ' - .. ..::·:::.-:::=::::::::;"!.:;:::.::-·-··:-:::.:c.-::::-.:-·-~ ::. ·-· ·-· ··--·-.. ····---···----·· 
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THIS CONTRACT, Maae this . .E.ighth ........... day of .......... ..1\pri 1. ....................................... , 199.9 ... , between 

..... C.al.eb ... Siaw. .. J.T:r:.us.te.e. ... fnr ... l'ea ... 'rhl±.t;i ... Qn.e ... LJ;.C .... ~ic:i:t>X.y .. C.,fJ-LU .... 5,t.4...._}. .... 

~~a£~;~'.M;..}.~~~t:~~: .. ;;;,:::A.:i::Z?..::::::c.~:2>.:r::::::·::::::::::::::::::.·::.-.·::::::::::::.·::.~.~-r-e1~af1_e:.~~11_._~-t~e .. ~~11.~r, 
................................................................................................................................................................ , here1'naftot CB.lied the buyer, 

WITNESSETH; That jn considerntion of the mutual coventints 11.nd B.greemen(s her~in containfJd} the se.l!fJt 
aAre~s to sell unto the buy·er end the buyer a ire es to purchase from the .seller all of ths followinA described, lands 

I 

ond premioe• situated in ................... Cla.tsap. ................................. County, Sfofe of .... .O:r:egon ............................ , to-wit: 

Property HCR 63 Box 255 
Seas id", Oregon 97138 

See Exhibit A, Legal Description 

'( 1--i/ l/ 
See Exhibit B, Stipulations 

. . . II 
/or the sum of ........ N.Lne~h.u.nd.r:ed ... T.ho.Jsand .................................................................... Dollars ($9.0.0.,00(1.,.().0), /' 
hereinafter cal/ea the purch11se price, on account ol which Qne.~hundr.ed ... Th.ousandi.c.on:tr.act ... .Pm.t .•.... As.s gryrti 
Dollars ($.1-00. ,.Q.Q.Q .• 0!)) i• paid on the •xecution hereof (the receipt ol which is hereby ocknow/edaed by the [' 
oe/ler); tho buyer B/!,rees to pay the romainder of the purchase price (to-wit: $8.0.G.,.Q0.0 .•. 0.0) to the ord•r of th• ii 
sell•r in monthly payments ol not less than ...... E.o.u.r: ... '.rhousand............................................................................................ J 
Dollars ($ .. 4.,.0.0.0 •. 0.0 ... .) eacfi>1.Qn.th., .... for ... a ... period .. .o£ ... .3(1 ... rnanths@ ... 6%. ... i.n.t.ere s.t, .there aft e 

1
1 

8.~ .... i.n.te.r:es.t. ... shall ... b.e. .. .p.aid ... £ar .... the .. .i:emainder ... af .... the ... cont.r.ac.t................................ .......... 1 

payable on the . ..1.~.t.b ....... day of aech month hereafter beginning with th• month of .... M~Y. ........................ . ., 19.~.9., 'i 
.and contlnuiniJ until the purchase price is fully paid. All of the purchase price. m.ay btJ paid at ~ny time/ a.II af the I[ 

deferred payment• shall bear interest at the rate of .... ~~~-~-~-~- percent per annum from ... SEE ... STJ.E'.ULA.TIONS : 
f'/ 'd ' t t t b 'd d* I in.ndditlonto th · ' I' un 1 pa1 ; 1n eres a e pat ................................................ an 1 to be included in e minimum 

monffily pt1ymenfs a.bov" :roquired. Taxes on the premjses for ~lie current ta.x year shall be prorated between the 

1

1 

psrties hereto f.fS of the dnte of this contract. 

Tlie buyer W.t1rrnnts to tJ.nd covenants with the Deller that the rr:in.l property de:ctlbed Jn this cDn/rBct fa 

1 
• (A) prlmnrily iDr buyer'~ ~t,orus1, Jnmily or hous-ohold purpose,g, 

(B) lot lln orJanlz~tlon 1)r (even it buyer is s natural person) is /or busine!ls or comn1erciaJ·purpo!e!J, 

Tlie Iiuyer shall I>. entlf1"(1 to po!J&ll!<&ion ol the lands on .. April 1 0, ............ , 19 9 9 , and may retain 91Jch possession 110 !! 
Tona 1111 buyer i!J nof In dofRult und9r· the term& ol thi!J contract. The buyer s.'rBBS that at sJI tin1e11 briy•r will k(lop t~ preml!iet snd the !. 

buildints, now or horoolfor ertJc/ed thereon, in lood condition and repolr nnd witl not r;.u/lor or permit 11nY lVlUlfd or !trip t1'1erecf; thef '' 
buyer will kcop thn pren1isel'j lrM1 from conStruction B.nd all other liens and BSVB the (teller harmle!!f tluirtJfrom 12nd rein1bur~ ieller tor.ell !! 
C.o6(f! 111nd llftornvy's Iese incurnJcf by ~Iler in def(l>ndlnlJ t;4nlnst sny such lleng,· thei boyor will p11y ttl! fl!Xt!fi hore11ltor l~vli::d JJJ!.9.lnat Ow 11 

property, '1l! we// l!f l!.11 w.11ter (dtlts, public chArgr"J 1tnd munici1:uJl liens which /irJrel'l.ltor Jswlully may bB Imposed upon the prerr1i~s. all i\ 
prompl/y belor11 th11 nanie or any par~ thereof beeom"' pn•t due; thtit tt.f buyer'~ tiXpeniM, buyer will in!.lure Qnd k~ep ini;urod 1111 buildin,, 1 

now or here-alter arcr:fed on rhe premise:; atain!t lo11s or cf11ml!l.f!e by lire (with e:iclfJnd"d oover6J1e) In sn amount not lee8 than$ . .. . \. 
in a com.onny or compsnies E1ati11fJJctory to the se11er, spe_cJllcBlly namln~ rhe s.eller ll!I sn additional insured, with /oe!J p(l.y(lbfe flrt;t to flrn ;~ 
~JJ"'r ttnd thdn to thu buyer -11$ tht!ir rfl!pective interests mlily sppesr snd llfl poli'cie11 of inst1ra:nct1 to bo dcJiverr:id to tho ~e!l~r as 'oon 1u ·' 
in!UffJd. Now ff 01~ buy6r thl!t.!J ltJ.iJ to pay any such liens, co11ts, wster rentg, tsxB!'l or c.har~es or to pro-:ur" ~nd pny {or .!Ucli Jnn1r-11nce, the 
a.el/er msy do so end any peymenf 110 made 9fi11/1 be l!ddtJd to and btJco~ fl. Pl!lrt of thfl dobt 11ecuted by th.Ji c"ntrllCt and ~hn!J hP.nr inl~fl·~f 
at ths rsfe sloremaid, without wsiver, however, ol anr ri,ht ari:oJina to Orn g~/l~r for buyer'11 boJnch of contract. 

!Continued on Rever~sJ 

•IMPORTANT NOTICE: Oolahr, by llnlng ouT1 wk!chev11r.phraJt and whJditvt~ warranly {A) or fR) h nat oppHcabl1:1. H warrcinry {A) It applicoblt und 
1f l'lia 1nl!er 11 a nltdltor, a1 1uch word 11 dtfintd in !kt Trvlh-in·Landing .Act and lh{lulotlon Z, tht ulltr MUST <omply wilh Iha Act ond Rogulol!ll'n by 
"'oldng rtq1,1!rtd ~l1do,vrt:•1 -for thh p1.1rpo~a. 1.11• Sttvtn1-N11s~ .Corm No. 1:J1 9 or •qvl'<alal\l. 

Ii 
:r 
ii 

At. D ... t.r.U-1! .t ... b .y ... Pan r. y ... .Wa.1 ... ·· ·· ··· ··············· 
.l.7.J. 6. ... s ... E .•.... Dc.g-wocd ... W-0-.y. ---·· .......... ; . .-; ....... . 
.Gre.sharn, .... ore .•.... 9..7.0.8.0 ...................... : .......... . 

Grant es: . Mom• UM.Ii Adr.:hnn 

Caleb. ... S.i.a.w ... .P. .•. c •.... ;r.r u.£ .t ........................... . 
.l.9.0 .7.5 ... S. •. E. •... .Eos t.e.r. ... Rd •............................ 
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STA_ TE OF OREGON, t.. I! 
.. .. .. ] ,, 

County of........................................... 1
\ 

I certify that /he withjn instru- ;! 
ment was recflived for record on the : i 

. ....... day of •. ;·················--········--···-. 19 ........ , ii 
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'I in book/ reel/volume No ....................... on · 
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I· 
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ra."u: TITL.C: 
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I' 

By .............. : ................................... , Deputy 
._ ·;::;_ :.:..: ... __ ; 



COX Anne 

crom: 
,ent: 

COX Anne 
Tuesday, October 24, 2000 2:06 PM 

To: 
Cc: 

COX Anne; CARLOUGH Les; HERDENER Charley; BAUMGARTNER Robert P 
ILLINGWORTH Dennis; BIDLEMAN Lucinda 

Subject: RE: Siaw to sell Forest lake Resort..to Malo? 

Les, Bob, 

Charley informs me that he has been notified of a pending sale of Forest Lake Resort to Adrian Malo. Mr. Malo is currently 
under pending enforcement action for sewage violations we allege him to have committed at Forest Lake Resort in 1999. 
He deliberately pumped sewage (septic tank effluent) onto the ground surface from a dosing tank. · 

I am requesting that we go forward with enforcement against Dr. Siaw with no further delays. See below. This may be 
what Dr Siaw meant when he told the other buyer's realtor that he would handle the septic situation. He'll get DEQ to back 
off from enforcement again, by pretending to sell to Malo. 

Dr. Siaw has been in violation of State laws and regulations since 1998--or was it 1997?--and he has been in violation of 
his May 1999 MAO with the Department since just a couple of months after its execution. 

Anne Cox 
(503) 229-6653 

-----Original Message·-··-
From: COX Anne 
Sent: Tuesday, October 24, 2000 08:41 AM 
To: CARLOUGH Les; HERDENER Charley 
Subject: Siaw refuse.s to sell Forest lake Resort 

The interested buyer (A contractor who has put in large complex sewage systems)--called me this morning. he said 
that they carne up to Siaw's asking price, offered him the cash bid, and Siaw refused it. The broker asked Siaw what 
he was going to do about "the septic" and Siaw said "I will handle it." 

It is really too bad that Siaw did not sell the park. The prospective buyer is a well-known contractor who is well able to 
build the upgrade needed at the park. Because Dr. Siaw is still the owner, the resolution of violations remains remote. 

How is the enforcement action coming against Dr. Siaw? 

Anne Cox 
(503) 229-6653 
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Ref No.: G60173 STATE OF OREGON 
Case No: 99-GAP-00032 Before the Hearing Officer Panel 
Case Type: DEQ For the 

DEPARTMENT OF ENVIRONMENTAL QUALITY 
875 Union Street NE 
Salem, Oregon 97311 

=====~ 

''""iBlml:~, 

Dec Mailed: 08/25/99 
Mailed by: SLS 

CALEBSIAW 
19075 SE FOSTER RD 

DEPARTMENT OF ENVIRONMENTAL QUALITY 
811 SW6THAVE 

I 

BORING OR 97009 9653 PORTLAND OR 97204 1334 

CHARLESHERDENER 
2020 SW 4TH A VE STE 400 

PORTLAND OR 

The following HEARING DECISION was served to the parties at their respective addresses. 
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Default Hearing Order 
Page 1 
Caleb Siaw, Respondent 

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 
OF THE STATE OF OREGON 

1N THE MATTER OF: 

Caleb Siaw, 

Respondent 

) 
) 
) 
) 
) 
) 

BACKGROUND 

DEFAULT HEARING 
ORDER REGARDING 

ASSESSMENT OF 
CIVIL PENALTY 

NO. WQ/D-NWR-98-212 
CLATSOP COUNTY 

A Notice of Violation, Department Order and Assessment of Civil Penalty was issued 
December 15, 1998, under Oregon Revised Statutes (ORS) Chapter 183 and 468 and Oregon 
Administrative Rules (OAR) Chapter 340, Divisions 11 and 12. On January 5, 1999, respondent 
Caleb Siaw appealed the Notice. 

A hearing was held in Portland, Oregon, on July 8, 1999, before Hearings Officer Lawrence S. 
Smith. Respondent Caleb Siaw did not appear. Charles Herdener, environmental law specialist, 
represented DEQ, with one witness. 

ISSUES 

1. Did respondent Caleb Siaw violate OAR 340-071-130(3) by discharging untreated or 
partially-treated sewage directly or indirectly onto the ground surface and causing a public health 
hazard? 

2. Did respondent Caleb Siaw violate OAR 340-071-0215(1) by failing to immediately 
repair the failing on-site system at the Forest Lake Resort owned by respondent? 

3. Did respondent Caleb Siaw violate ORS 468B.080(1) by failing to obtain DEQ's approval 
for a septic system, sewerage system, septic tank system, or other disposal system or parts thereof for 
Forest Lake Resort? 

4. Should respondent Caleb Siaw be ordered to take the steps outlined in the Department 
Order contained in the Notice of Violation, Department Order and Assessment of Civil Penalty 
issued December 15, 1998? 

5. If respondent Caleb Siaw violated the above law, were the resultant civil penalties 
appropriate under OAR chapter 340, division 12, and OAR 340-12-060? 

060173.Siaw 



Default Hearing Order 
Page2 
Caleb Siaw, Respondent 

FINDINGS OF FACT 

1. Respondent Caleb Siaw (Siaw) owns and operates Forest Lake Resort, a mobile home 
park (park), located at T5N, RI OW, Section 4A, Tax Lot 1100, Clatsop County, Seaside, Oregon. 

2. In November 1997, sewage and water from two septic systems in the park overflowed and 
ponded on the ground (Exhibits 8 and 9). On November 14, 1997, an enviromnental specialist for 
DEQ told Siaw to fix the sewage treatments and to obtain a repair permit from DEQ before doing so. 
A follow-up inspection on November 20, 1997, revealed ponding still in the two areas. 

3. On December 11, 1997, a Notice of Noncompliance was mailed to Siaw, advising him 
that DEQ would take enforcement action if it did not receive a plan and application from Siaw to 
correct the ponding (Exhibit 10). The Notice also advised Siaw that he needed to take measures to 
safeguard public health, such as disinfecting the areas with bleach or lime and fencing them off. 

4. On December 17, 1997, DEQ's enviromnental specialist saw Siaw working on the septic 
systems without getting a permit from DEQ. The specialist told Siaw to stop working until he got a 
permit. The inspector saw the same ponding in the two spots. 

5. On January 7, 1998, Siaw pumped out some of the ponding without getting a permit from 
DEQ. Pets and children were present when he did the pumping. 

6. On January 15, 1998, DEQ's enviromnental specialist inspected the two septic systems 
again and saw ponding (Exhibit 11 ). The specialist took a sewage sample that revealed a large 
concentration of E. Coli and Fecal Coliform, bacteria that are harmful to humans and animals 
(Exhibit 13). A test of sewage taken from one of the ponds on March 12, 1998, revealed a large 
concentration ofE. Coli and Fecal Coliform, elements of human waste (Exhibit 14). 

7. On March 24, 1998, a Notice of Noncompliance was mailed to Siaw, noting that his 
application for a permit was incomplete and telling him again to take measures to safeguard public 
health, such as disinfecting the areas with bleach or lime and fencing them off (Exhibit 15). The 
NotiCe advised him that he had violated ORS 468B.025 and 468B.080 by polluting the waters of the 
state and not getting his septic systems approved. 

8. Sewage continued to discharge on the ground surface on September 3, 1998 (Exhibit 16). 

9. On September 21, 1998, a Notice of Noncompliance was mailed to Siaw, advising Siaw 
that he needed to take measures to safeguard public health, such as disinfecting the areas with bleach 
or lime and covering them. The Notice advised him that he had violated ORS 468B.025 and 
468B.080 by polluting the waters of the state and not getting his septic systems approved. 

10. On October 23, 1998, DEQ's inspector continued to note ponding in the two areas 
(Exhibits 17 and 18). 

11. Siaw saved $291 by delaying repairs of the two on-site septic systems that caused the 
ponding (Exhibit 21). 

G60l73.Siaw 



Default Hearing Order 
Page 3 
Caleb Siaw, Respondent 

12. DEQ and Siaw have reached an agreement on the Department Order in the Notice of 
Violation and DEW withdraws that portion. 

ULTIMATE FINDINGS 

For almost a year, Siaw repeatedly violated OAR 340-071-0130(~) by discharging untreated 
or partially-treated sewage directly or indirectly on the ground, which 'constituted a public health 
hazard. 

For almost a year, Siaw repeatedly violated OAR 340-071-0215(1) by failing to immediately 
repair the failing on-site systems at the park. 

For almost a year, Siaw repeatedly violated ORS 468B.080(1) by failing to obtain DEQ's 
approval for a septic system, sewerage system, septic tank system,· or other disposal system before 
working on the failed systems in the park. 

The assessed penalties were appropriate because Siaw's violations were flagrant. 

APPLICABLE LAW 

ORS 468B.025 states in part that no person shall cause pollution of any waters of the state or 
place or cause to be placed any wastes in a location where such wastes are likely to escape or be 
carried into the waters of the state by any means. 

ORS 468B.080 requires all plumbing fixtures in buildings or structures from which waste 
water or sewage is or may be discharged to be connected to a sewerage system, septic tank system or 
other disposal system approved by the Department. 

OAR 340-71-120(2) states that each and every owner of real property is jointly and severally 
responsible for: 

1) disposing of sewage on the property in conformance with the rules of the 
Department; 

2) connecting all plumbing fixtures on the property from which sewage is or may be 
discharged to a sewerage facility or on-site sewage disposal system approved by the 
Department; and 

3) maintaining, repairing, and/or replacing the system as necessary to assure proper 
operation of the system. 

OAR 340-71-130(3) prohibits allowing the discharge of untreated or partially treated sewage 
or septic tank effluent directly or indirectly onto the ground surface or into public waters. 

OAR 340-71-160(1) prohibits causing or allowing construction, alteration or repair of a 
system, or part thereof, without first applying for and obtaining a permit. 

OAR 340-71-215(1) requires the immediate repair ofa failing system. 

G60173.Siaw 
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Caleb Siaw, Respondent 

CONCLUSIONS AND REASONS 

DEQ's evidence was direct and detailed, supported by photos and video. Siaw did not appear 
at the hearing to rebut it. DEQ's evidence is accepted as a prima facie case of alleged violations. 
Siaw violated OAR 340-071-130(3) by discharging untreated or partially-treated sewage directly or 
indirectly onto the ground surface repeatedly from November 20, 1997, until at least September 3, 
1998. He violated OAR 340-071-0215(1) by failing to immediately repair the failing on-site system 
at the Forest Lake Resort he owned, even after direction to do so. He violated ORS 468B.080(1} by 
failing to obtain DEQ's approval for a septic system, sewerage system, septic tank system, or other 
disposal system or parts thereof before attempting any repairs. 

CIVIL PENALTY 

Siaw violated the above laws and is liable for appropriate penalties under OAR Chapter 340, 
division 12, and OAR 340-12-060. DEQ's calculation of the penalties (Exhibits 1, 2 and 3 of the 
Notice of Violation, Department Order, and Assessment of Civil Penalty issued December 15, 1998 
(Exhibit 2)) are accepted and made part of this order. DEQ correctly assessed the correct base 
penalty and correctly calculated the "R" factor as 10 because Siaw's violation was repeated after 
written notice and must have been flagrant. DEQ's assessment of $291 for the "EB" factor seems a 
bit low, but is accepted. Siaw is liable for civil penalties totaling $6,291. 

COMPLIANCE ORDER 

At the hearing, DEQ withdrew the Department Order part of the Notice because DEQ and 
Siaw have reached an agreement on future compliance. The Department Order is therefore 
withdrawn. 

Dated this 25th day of August, 1999 . 

. ~Ylt.4Me~.Jt:;tf 
Lawrence S. Smith 
Hearings Officer 

G60173.Siaw 
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Caleb Siaw, Respondent 

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 
OFTHESTATEOFOREGON 

IN THE MATTER OF: 

Caleb Siaw, 

Respondent 

) 
) 
) 
) 
) 

ORDER 

ORDER 
ASSESSING 

CIVIL PENALTY 
NO. WQ/D-NWR-98-212 

CLATSOP COUNTY 

IT IS HEREBY ORDERED that respondent Caleb Siaw is liable for a total civil penalty of 
$6,291, plus interest pursuant to Oregon Revised Statute (ORS) 82.010, from the date this order is 
signed below until paid; and that ifthe civil penalty remains unpaid for more than ten (10) days, this 
order may be filed with each County Clerk and execution shall issue therefor. 

If you are not satisfied with this decision, you have 30 days to appeal it to the Environmental 
Quality Commission. See Oregon Administrative Rule (OAR) 340-11-132. If you wish to appeal 
the Commission's decision, you have 60 days to file a petition for review with the Oregon Court of 
Appeals from the date of service of the order by the Environmental Quality Commission. See, ORS 
183.480 et film· 

Dated this 25th day of August, 1999. 

Lawrence S. Smith 
Hearings Officer 

Return to: 
Enforcement Section 
Department of Environmental Quality 
2020 SW 4th Avenue, Suite 400 
Portland, OR 97201-4987 

. G60173.Siaw 
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Caleb Siaw, Respondent 

STATEMENT OF MAILING 

AGENCY CASE NO. WQ/D-NWR-98-212 
HEARINGS CASE NO. G60173 

I certify that the attached Order was served through the mail to the following parties in envelopes 
addressed to each at their respective addresses, with postage fully prepaid (certified mail to 
respondent, regular mail to DEQ): 

Caleb Siaw, Respondent 
19075 SE Foster Rd. 
Boring, OR 97009-9653 

Susan Greco, Rules Coordinator 
Department of Environmental Quality 
811 SW Sixth Avenue 
Portland, OR 97204-1334 

Charles Herdener, environmental law specialist 
DEQ enforcement 
2020 SW 4th Avenue 
Portland, OR 97201-4987 

Mailing/Delivery Date: 
Hearings Clerk: 

060173.Siaw 
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cQp)-RlGHT 199Z STE'.VENS-NESS J..AW PUBJ..lSHJNG co •• PORTJ..A_No. OR 97Z04 

CONTRACT - REAL EST ATE 
-c-~ 

',~~'~' 
-~ 

THIS CONTRACT, Made this -Eighth----------- day of _____________ Apr_iJ_ _________________________________________ , 199_9 ___ , between 

_____ c_a1_eb ___ Siaw ___ /T.r11st.ee __ £_01: ___ Tea ___ Thi±:t¥ ___ Qne-.. LI.C., ___ :E:elteficia.:-_y __ C_SLU----S-l--""]hW----

~~-;jf,;_~;_~_'-_-~1:-c_::!;_t_-;;__-;;__:-_jj-;_::A:fi.:J2:::::±-R~;j5_:j'_::::::::::::::::::::::::::::::::::::::::::::'_~-e~:i~-~t-e~-:~1_e_~-t~e-_s:11_e_r'. 
-----------·-··-------------------------------------------------------------------------------------------·----------------------------------------------------, hereinafter called the buyer, 

WITNESSETH: That in consideration of the mutual covenants and agreements herein contained, the seller 
agrees to sell unto the buyer and the buyer agrees to purchase from the seller all of the following described lands 
and premises situated in -------------------C.l.a.:t.snp. .................................. County, State of ..... O.:r:.egnn ____________________________ , to-wit: 

Property HCR 63 Box 255 
Seaside, Oregon 97138 

See Exhibit A, Legal Description 

See Exhibit B, Stipulations 

11 
I' 

I 

I 

for the sum of --------Nine=-hundred---T-h-0-usand-------------------------------------------------------------------- Dollars ($9-0.0-r-ODIL-0-0), 
hereinafter called the purchase price, on account of which 0-ne=hundr-ed ___ Thousand.{.Con:tra-Ct---Pm-t-.----As.sgnrnt) 
Do/Jars ($.1-{)0--,-0-0-0. _ _()_()) is paid on the execution hereof (the receipt of which is hereby acknowledged by the " 
seller); the buyer agrees to pay the remainder of the purchase price (to-wit: $8-0D-rD-0-0---0-0) to the order of the 

seller in monthly payments of not less than ...... F..o.u.r: ... .Thou.s.a..nd .. ---··--·-----------------------------~----.... -~---------------------- ------------------
Dollars ($--4-rD-0-0---0-0----) eachMon-th-r---f-0-r ___ _a ___ period._-0£ ___ 3fi ___ ffion.thsJ;l ____ 5!1;_ ___ i_nterest,_thereaf.:ter' 
8-%----i-n:terest ... shall---b.e ___ paJ.d ___ £or----the ___ ;r;emainder---Of ____ the-.. contra.ct ________________________________________ _ 
payable on the __ J_~_tJ~------- day of each rnonth hereafter beginning with the month of ___ J19:Y .................. ---------, 19 .. ~--~--, 
and continuing until the purchase price is fully paid. All of the purchase price may be paid at an:y time; all of the 
deferred payments shall bear interest at the rate of----====-=-=- percent per annum from ---S.E.E ... S'.ITP-U-LA-T-IONS 

---------------·----------··--------·-··-----until paid; interest to be paid------------------------------------------------ and*~ !~ :~~~~:d~od in the minimum 
monthly payments above required. Taxes on the premises for the current tax year shall be prorated between the 
parties hereto as of the date of this contract. 

The buyer warrants to and covenants with the seller that the real property described in this contract is 
* (A) primarily for buyer's personal, family or household purposes, 

(B) for an organization or (even if buyer is a natural person) is for business or commercial purposes. 

The buyer shall be entitled to possession of the lands on ...... Apr.il ____ J_D _ _, ______ ,. ............ , 19 .. 9.9 .. , and may retain such possession so 
long as buyer is not in default under the terms of this contract. The buyer agrees that at all times buyer will keep the premises and the 
buildings, now or hereafter erected thereon, in good condition and repair and will not suffer or permit any waste or strip thereof; that 
buyer will keep the premises free from construction and all other liens and save the seller harmless therefrom and reimburse seller for all 
costs and attorney's fees incurred by seller in defending against any such liens; that buyer will pay all taxes hereafter levied against the 
property, as well as all water rents, public charges and municipal liens which hereafter lawfully may be imposed upon the premises, all 
promptly before the same or any part thereof become past due; that at buyer's expense, buyer will insure and keep insured all buildings 

now or hereafter erected on the premises against loss or damage by fire (with extended coverage) in an amount not less than$ .. 
in a company or companies satisfactory to the seller, specifically naming the seller as an additional insured, with loss payable first to the 
seller and then to the buyer as their respective interests may appear and all policies of insurance to be delivered to the seller as soon as 
insured. Now if the buyer shall fail to pay any such liens, costs, water rents, taxes or charges or to procure and pay for such insurance, the 
selier may do so and any payment so made shall be added to and become a part of the debt secured by this contract and shall bear interest 
at the rate aforesaid, without waiver, however, of any right arising to the seller for buyer's breach of contract. 

(Continued on Reverse) 

"'itn?Oi<.TAf-.iT NOllCC; Oeieie, by iining .:;.-;, whk~ .... ,,..;;.- phr;;r;sc ;;i;;cl v.·!:kh,;iv.=r v.tt::r~~nty (A! er \!'!.) is nat applicable. If warranty fA} is applicable and 
if the seller is a creditor, as such word is defined in the Truth-in-Lending Act and Regulation Z, the seller MUST comply with the Act and Regulation by 
making required disclosures; for this purpose, use Stevens-Ness Form No. 1319 or equivalent. 

l\&D---trus-t---b¥---Dann.y---MaJ.------------------------
-1.7l6----S..E-.----Dogwood---W-a-Y----------------------------
_GreshamT ___ .Qre-----9--7-0-8-0----------------------------------

Gr ante e. ·--- Ngn11:i gnd Addre"-

.Caleb.--Sia-W----E-.-C-----T-r-U-S-t---------------------------

.L9.0-75 ... S..E-.----Foster. ... Rd.----------------------------' 
Boring_, ___ .Qre ______ 93_fiQ_9 ____________________________________ _ 

~r ;::int-A, · 'Name and Address 

After recordi11g retum to (Ngme, Address, Zip): 

-e&J.eb---S-i-a-w----P.-.--G-.----'.f.±-u-s-t----------------------------
-l-9-0-1-5---S---E-·----F-Gscte;i;;---Rd.----------------------------·' 
Bor.i-nqr--Or.e-.-----9-'.7-0-0-9-------------------------------------
Until requested c;itherwi5e send glJ tcix statemenl5 fg {Ncime, Addres5, Zip}: 

A&n ___ :rrus_t_,, ___ J)_ann_y. ___ Mal.+----t.rus:tee_ ____ .
1 

_l_7_L6S .•. E. ____ Do_g_w_rn::i!i ___ \l!a;,i: ______________________________ _ 

.Gresham_, ____ Qre _____ £L'Zfi8-0----------------------------------

SPACE RESERVED 

FOR 

RECORDER'S USE 

EXHIBlt 

'I , ":}fl.< 

STATE OF OREGON, } 

County of··----·--------·············-··-----·---··· ss. 
I certify that t11e within instru

ment was received for record on the 

-------· day of···················-----·------·----, 19 ........ , 
at----------······ o'clock ....... M., and recorded 
in book/reel/volume No _______________________ on 

page------------------------ or as fee/file/instru-
ment/microfilm/reception No ________________ _, 

Record of Deeds of said County. 
Witness my hand and seal of 

County affixed. 

NAME TlTLE 

By --------------------------------------------------• Deputy 
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T11e seller agrees that at seller's expense and within _J __ Q _____________ .: _____ ,. days from the date hereof, seller wi11 furnish unto buyer a title 
insurance policy insurinM (in an amount equal to the purchase price) marketable title in and to the premises in the seller on or subsequent 
to the rlate of this agreement, save and except the usual printed exceptions and the building and other restrictions and easements now of 
record, it any. SeJler also agrees that when the purchase price is fully paid and upon request and upon surrender of this agreement, selle1-
will delivr:;r a good and sufficient deed conveying the premises in fee simple unto the buyer, buyer's heirs and assigns, free and clear of 
encumbrances as of the date hereof and free and clear of all encumbrances since the date placed, permitted or arising by, through or under 
seller, excepting, however, the easements, restrictions and the taxes, municipal liens, water rents and public charges so assumed by the buyer 
and .further excepting all liens and encumbrances created by the buyer or buyer's assigns. 

And it is understood and agreed between the parties that time is of the essence of this contract, and in case the buyer shall fail to 
n1ake the payments above required, or any of them, punctually within 20 days of the time limited therefor, or fail to keep any agreement 
herein cor..tained, then the seller shall have the foJlowing rights and options: 

(1) To declare this contract cancelled for default and null and void, and to declare the purchaser's rights forfeited and the debt 
extinguished, and to retain sums previously paid hereunder by the buyer;* 

(2) To declare the whole unpaid principal balance of the purchase price with the interest thereon at once due and payable; and/or 
(3) To foreclose this contract by suit ii:t equity. 

In any of such cases, all rights and interest created or then existing in favor of the buyer as against the seller hereunder shalJ utterly 
cease and the right to the possession of the prernises above described and all other rights acquired by the buyer hereunder shall revert to 
and revest in the seller "'iihout any act of re-entry, or any other act of the selJer to be performed and without any riEht of the buyer of 
returl"!, !"eclamation or compensation for moneys paid on account of the purchase of the property as absolutely, fully 8.nd i>erfectly as if 
this contract and such payments had never been made; and in case of such default all payments theretofore made on this contract are to 
be retained by and belong to the seller as the agreed and reasonable rent of the premises up to the time of such default. And the seller, in 
case of such default, shall have the right immediately, or at any time thereafter, to enter upon the land aforesaid, without any process of 
law, and take immediate possession thereof, together with alJ the improvements and appurtenances thereon or thereto belonging. 

The buyer further agrees that failure by the seller at any time to require performance by the buyer of any provision hereof shall 
in no way affect seller's right hereunder to enforce the same, nor shall any waiver by the seller of any breach of any provision hereof be 
held to be a waiver of any succeeding breach of any such provision, or as a waiver of the provision itself. 

'I>""' "I !'-'(AL Tll-05;£;!.
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The true and actual coruideration paid for this transfer, stated in terms of dollars, is$__ ·······-····-·· --· -----·· ©However, the actual. 

consideration consists of or includes other property or value given or promised which is ~~:t;h:te consideration (indicate which).© 

In case suit or action is instituted to foreclose this con.tract or to enforce any provision hereof, the losing party in the suit or action 
agrees to pay such sum as the trial court may adjudge reasonable as attorney's fees to be allowed the prevailing party in the suit or action 
and if an appeal is taken from' any judgment or decree of the trial court, the losing party further promises to pay such sum as the appellate 
court shall adjudge reasonable as the prevailing party's attorney's fees on such appeal. 

In construing this contract, it is understod that the seller or the buyer may be more than one person or a corporation; that if the 
context so requires, the singular pronoun shall be taken to mean and include the plural and the neuter, and that generally all grammatical 
changes shall be made, assumed and implied to make the provisions hereof equalJy to corporations and to individuals. 

This agreement shall bind and inure to th'e benefit of, as the circumstances may require, not only the immediate parties hereto but 
their respective heirs, executors, administrators, personal representatives, successors in interest and assigns as well. 

IN WITNESS WHEREOF, the parties have executed this instrument in 
signed is a corporation, it has caused its name to be signed and its seal, if a 
duly authorized to do so by order of its board of directors. 

THIS JNSTRUMENT WILL NOT ALLOW USE OF THE PROPERTY DE· 
SCRIBED IN THIS INSTRUMENT IN VIOLATION OF APPLICABLE LAND 
USE LAWS AND REGULATIONS. BEFORE SIGNING OR ACCEPTING 
THIS INSTRUMENT, THE PERSON ACQUIRING FEE TITLE TO THF.: 
PROPERTY SHOULD CHECK 1NITH THE APPROPRIATE CITY OR 
COUNTY PLANNING DEPARTMENT TO VERIFY APPROVED USES. 

*SELLER: Comply with ORS 93.905 et seq prior to exercising this remedy. 

either of the under
officer or other person 

NOTE-The sentence between the symbols©, if not applicable, should be deleted. See ORS 93.030. n ) 

STATE OF OREGON, County of ____ ,itu.Li,t?L7Z//.Jk_ _________ .. ) ss. 

by __ /)Iz_~~~m}/;!-J'lJ;~1J11z;:;;z•;o;_e_:~-~~-:::::::::~~~:=~~1:::::::::'_~.~::~~ 
/ ... This i rument was acknowledged before me on -----···-----·-···-------·-·---·--··--·-·--····--·---·, 19 ........ , 

by---------···--·---------------··-···-----------·-·--·----·---------------------··---·--·----------····--------------·--·······------------·----········------------· 
as ...................... ------··--··--··-----·--········-----------·--··--------····--·-··----·-----······------······-··-···---··--·----···-·······---·-----··--··-·-

• 

OF"IGI~rsc.-;c:---·····-···--

l
- KRISl"I'°'' MAE LONO 

NOTAR' I _&UC-OREGON 
- , COMMISSION NO 056992 

I_ M' COMMISSION EXPIRES NOV 22, 2000 
Notary Public for Oregon 

My commission expires·······--·--·--··------············--···---·-·····--·-·······-·· 

ORS 93,635 (1) All instruments contracting to convey fee title to any real property, at a time more than 12 months from 
the date that the instrument is executed and the parties are bound, shall be acknowledged, in the manner provided for acknowl
edgment of deeds, by the conveyor of the title to be conveyed. Such instruments, or a rne·morandum thereof, shall be recorded by 
the conveyor not later than 15 days after the instrument is executed and the parties are bound thereby. 

ORS 93.990 (3) Violation of ORS 93.635 is punishable, upon conviction, by a fine of not more than $100. 
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regon 
John A. Kitzhaber, M.D., Governor 

Department of Environmental Quality 
Northwest Region 

2020 SW Fourth Avenue 
Suite 400 

Portland, OR 97201-4987 
(503) 229-5263 Voice 
TTY (503) 229-5471 

ADRIAN MALO 
HCR 63, BOX 260 
SEASIDE, OR 97138 

Dear Mr. Malo: 

October 8, 1999 

Re: WQ - Clatsop County 
Forest Lake Resort 
File No. 109808 
WPCF Application 

You requested a meeting with a DEQ hydrogeologist regarding issues at the Forest Lake 
Resort. On October 6, 1999, you and Bob Sweeney met with Bob Baumgartner, Lucinda 
Bidleman and me. At that meeting you agreed to respond back to us by October 18, 1999, to 
let us know who is to be the WPCF applicant and permittee. You also promised to give your 
decision on your course of action and timelines for accomplishing it. We have tentatively 
agreed to meet again on October 21. 

There is an existing Mutual Agreement and Order (MAO) with Caleb Siaw, and Dr. Siaw also 
submitted an incomplete WPCF permit application. Until the current MAO is terminated, Dr. 
Siaw is bound by its terms, and we cannot make agreements with you or issue a WPCF permit 
to you. 

If you propose to construct and operate the park's systems, you need to be the 
applicant/permittee. You can either have the Siaw application transferred to you or you can 
fill out a new application and pay the associated fees. You need to submit a written proposal 
in full of your schedule for development including time lines for completion of interim tasks. 

At our meeting, you requested to be able to install a temporary septic system to 
serve the spaces currently connected to holding tanks. Dr. Siaw is bound by 
the MAO until such time as the Order is terminated or modified. The park is 
currently out of compliance. For us to consider your request we will need to 
issue both a new permit and either modify the existing order or issue a new 
order. It should be obvious that we can not have two orders with conflicting 
requirements and schedules. For us to proceed, you need to either demonstrate 

~Xl-IJBI]:', 

1··.···. s 

DEQ-1 



Forest Lake Resort 
Page 2 

that you are the owner of the Park thereby eliminating Dr. Siaw's interest or have Dr. Siaw 
request modification of the Order. 

When you have verified who is to be the applicant and we have a complete application from 
that party and a clear proposal for development, we can draft a permit for review as well as a 
MAO to be issued with the permit. The permit and MAO will contain compliance schedules 
for providing additional information as well as for constructing the proposed upgrades. 

If you have any questions about the WPCF permit application, you can contact me at 
(503) 229-6653 or toll free at 1-800-452-4011x6653. For questions about groundwater issues, 
contact Lucinda Bidleman at (503) 229-5273 on Tuesdays or Wednesdays. 

Sincerely, 

Anne Cox, R.S. 
Natural Resource Specialist 
Water Quality Source Control 
Northwest Region 

cc: DEQ/Regional Operations/Charley Herdener 
DEQ/NCBO 
DEQ/NWR/Lucinda Bidleman 
Dr. Caleb Siaw 

19075 SE Foster Road 
Boring, Oregon 97009 

Environmental Management Systems, Inc. 
4080 SE International Way Suite B 106 
Milwaukie, Oregon 97222 



11 October 1999 

Dr. Caleb Siaw 
1907 5 SE Foster Road 
Boring, Or.egou 97009 

Adrian Malo 
HCR 63, Box 260 
Seaside, Oregon 9713 8 

REGARDING: Forest Lakes Resort On-Site Sewage System 

Mr. Malo and I met with DEQ Staff, inclnding: Robert Baumgartner, Anne Cox and Lncinda Bidleman . 
. DEQ needs resolution of ownership as stated in their letter of 8 October 99. 

The Department of Environmental Quality has approved the soils for a site on Mr. Malo' s property, across 
Highway 101. DEQ has also decided that a Ground Water Study prepared by a Registered Geologist is 
now required. Rough estimates for drilling under the highway ($140 I linear foot x 100 ') and for the 
Gound Water Study ($20,000) amount to $34,000. I would estimate that the cost of the Recirculating · 
Gravel Filter and associated Tanks, fittings and collections systems could run between $100,000 and 
$125,000. The actual cost would need to be based on an approved design and subsequent bids by at least 3 
compefent installers. Regardless of whether an interim repair or complete upgrade are proposed, DEQ will 
insist on the' Ground Water Study. ' · 

Based on the statements made by DEQ's Robert Baumgartner and his staff, your options appear to be as 
follows: 

1. 

2. 

3. 

4. 

5. 

6. 

. Continue with the Holding Tanks. This is expensive, especially with the lack of water meters 
and the tendency of some tenants to fail to ·conserve water or fix leaky fixtures. 
Water Pollution Control Facility (WPCF) permit for a complete upgrade of the park's sewage 
system. Also expensive as discussed above .. 
Water Pollution Control Facility permit for an interim or partial installation serving 7 spaces 
14, 15, 16, 36A, 36B, 3( & 38 which are connected to the holding tanks. May be feasible, but 
would still require the Ground Water Study. The study may reveal additional concerns or 
may demonstrate that no problem exists. . 
Connection to Public Sewer. According to the City or' Seaside, an annexation would be 
required with the process taking several months with no iuarantee of successful annexation. 
National Pollution Discharge Elimination System (NPDES) pernrit for discharge into surface 

. water. The process would take severa\ months and there would be no guarantee of success. 
Also, this would require ·a. licensed operator, frequent testing and is likely to be as or more. 
expensive than other options. . 
Remove the problem mrits. Landlord-J'enant issues would have to be taken into 
consideration. While DEQ would not then have a permit to review, staff has indicated that 
frequent visits would be made to ensure that there were no discharges. 

As you know, the process to obtain approval for an on-site sewage system for the park has been !Ong and · 
frustrating. I have held off on billing you, with the hope tblit a breakthrough with DEQ would occur at 
several points. I have designed both a coruplete upgrade (#2) and a partial interim solution (#3) as outlined. 
above. In order to proceed, however, I must cover my costs and have included a bill which is reduced to 
half of what normal charges would be to date. · 

Sin<;l'rely, 
;: ;J/. . 

i{~b::;/S~eeney, RS 
President,.Environn1ental Management Systems, Inc. 

EXfflSIT 

:1 3. 

4080 S~ INTERNATIONAL WAY, SUITE 8106 • MILWAUKIE, OREGON 97222 • (503) 353-9691 • FAX (503) 353-9695 



Forest Lake Management 
Seaside, OR 97138 
(503) 738-6779 

Regarding the vacating of the trailer spaces, 

Space 11 was moved August of 1999. 
Space 12 was moved August ofl999. 
Spaces 13, 14, 15, and 16 were moved out in January of2000. 
Spaces 36B, 37, and 38 were moved out in March of2000. 
Space 36A refused to move and was evicted through the court by 
JanUary 31 51 of2002. 

All of the spaces with two three thousand gallon tanks were forced to 
move out. There are no units on 10 spaces. The holding tanks have been 
pumped to 70% capacity so they do not float. We are not going to put any 
new units on those two three- thousand gallon-holding tanks. Those spaces 
will be used as parking and open space. The rest of the park is functioning 
well and there is no pollution or harm being done to the environment. 

-·. 
Adrian Malo I 0 Jan. 2002 

Td Wd0S:9o c:00c ST ·uer 



IN TIU; CIRCUIT COURT OF 'HIE STATE OF OREGON 
FOR THE COUNTY OF CLATSOP 

l 
FOREST LAKR RESORT BY & THROUGH } 
A& DTRUST, } 
Plai ni.iJlts }, } 

vs. 

PEGGY ALLEN & ALT. OTHERS, 
Defendant( s). 

} 
} 
) 
} 
} 

,TIJl)GMEN'f/ 
S FIFeTs1\'f'JS.9 JUEJC! fl11!1'f 

(RETURN OF PERSONAL PROPERTY/FED) 

CASH NO.: 01-8252 

On December 6, 2001, this case came for trial in an FED action. 
The following patties appeared; 
( 0 l'laintiff(s} per Dw t??qµs/::;,,.:. __ ( "'J Dtfendant(s) per _,1c.:f4e..._.,,..,PM=<J,_,q.,,)~-- ( }Neither 

' 
(.,{Judgment ofrestitution for possession of premises fo.tplaintiff(s) 

Address: 85203 HWY lOl SPACE 36-A, SEASIDE, OREGON 97138 

) Effective Immediately (0'Effective JccV?U&w) 31 1 '900~ 

( ) Return of personal property. It is hereby ordered that the Sheriff seize and deliver to 
the Pia inti ff/l)efondant the prnperty: ( ) Listed on attached sheet 

( ) Described as follows: ________________________ _ 

__________ at ___ ~AM./ P.M.,, Room ___ _ 

( ) Dcfcmhmt shall file an Answer no later than A.M. I P.M. on--------
---.. - , 2 . If an Answer is not filed by the above sta\Cd time a Judg-
ment for Restitution of Premises will issue effective AM./ P.M. on _____ _ 
_____ ,,2 ___ _ 

MONEY .. JUDGMENT 
Judgment Creditor: !6'/iaA,~p;itJ Zfi..f Attorney: £)<1J.J ~k"-' 
Judgment Debtor: ~ "'1&~ Attorney: _____ .,,,.,~-----
Amount of Money Judgment; Prevailing Party Fee: BS:!!:.--
Costs and l)isbursements: 75 !!.! .Tnterest Rate: ;? ~ % 

Dated th(s 6rn duy of December 2001. ~ '/."' /7,__k-
Circuit Court Judge 

~ C>\k..r -kv.--k IA..)~ Wut. \vt -\.{.... cf ...,J !?'"'{ 10.., , ..p +lu. ~ ,,,,_, M,;__ j /lo}.;;,.; 
rYnOf.J<d fhi,., hoM•~. //U- (117...,I ,.&,;, .4 -:M~! dt/'.,;,....Jd ..:&..:.t,,;....-./""" Y-tf- ~,,J,4.... 

£x /, .,.... aa7;....:1 /, ;:Jd,:;O. /7u.rs,,....d fo t:JR.S 90. 6 zt:; (£), .si• kd' 365" d"i"" :?b IA<< 

1 

. 

.s~_ rJ,<f n<>-1 d,, so. o.j,,nJ-1 J,,,,/ j,,,.,. A~" /;,,/./ x;,... .s""4- alM:, 'f1,., ,._ '#',,..... 
a;,J,,,'}../,h._..J,,,,),;rl,~ -"~./=-,,.-~~ ... ~I.:. I.·,~-~//,,.._..~ ..I 

£>2'd 4onouooo)J f 100401w:01 86088U20£ ,J,lll:J30J S s:WOOJ.oJ l2:2T 2002-M-Nl:!f 



DEC--22-'38 -fiJE:. 

HOLDING TANK PUlVll'lNG CONTHACT 
Purnuau! to OAR Ch~pter 340-7 J-340'.J\ 

l<e.tert:ncl'.: fnfc>~1"l1Utio11: ,(p!r;;15~) p:;inr) 

! ) s~,\Y<tgt,; iJi.i.:pvsul s~rvicc C\n11rany 

f);;:;~i:.:.rihr•, ._.,,.,.·1\.'~gc.--,gi'::ner;l.l~ug fnciJHy (Lv. VU[dOOr ino·vio U1co~re ;::;;;, 1 

=--~-·"""--1'-~~tJ.l.Lf .. ;,.}~ •.•.. 1!.er_t~.i-..... tu~~:Ll t.i:--2~ le ~ $ :.:cr.1~"; . _ _ _ 

,, ' 

-:-="' ~w-;;;~~~;~J;A."-..._.-;;;;;:;-+ .. .;:-*~*'¥""..i .. *~~; .. t >ii<?"*' .t: t . . i~,,.-,.... '+' _..,~;'!'I-~''·~ jt t- * ..... \·I ·!- y- ,; .:~~:+-:-:·";":_-~~~:~-:+~* ~~~·;-;;, 
a!/; / .. f ~ r~.fr~.;;:<c~:;.;<~?~\=;~~"' ·-=-·-·-·. ""-·--~~- .(~'.!guntu:-c ).; fi!g~c1t y ,a1.1tL1.~r1'i'P-d r-::.r_.r;;~.>entari ve .,;f the 

~bO\~: r~fcrbtr.S~d facJli<v, do 'i1cre-i·:,.ilth conlr.a\.t v1ith th~ o_bovt~ i:1.:f~rf'nced; , .... ;-~\v.o.,g-r.:~ d1!:f.'•l::s'-d 
s--;-"_rvice COf!lp<lM.}' tO perfvdicaJJy c-Unlp Oil! the COt')tcH!& of the holding tctnk l-~,t reg_td:-.v: 
ii1tervuls or as need.;<l to qJJuw proper operntion ot th~ holding tank. 

J,_~~~~~-'.J.....1,_.o...~"'~-,~a.i.~Ji.:.i...Lf'-7,-J_,_ -==--·-·----(t1t~il':rJture). ~cftt~i y 1\!ithi,;.11 i~~ed rc-prc.?.ertt<:Hi ve r:it" 
l·IA :tbove 1·efcrcncetl se~..,-,_~) rhtpo:~~-d ;~r·.,;ce i,;-0ntpi'.'U:1y, dq h(~rc\Vith acc..;;.pt the 
'esponsibilitie.s ;:\.Ii conrractor tu pr:d\)G!:::'..11y pnr~.tJ oul r.~e contc:uL<;j of the ~l'bovi.: 
r.1fr:;r.;::nccd f.ucinryl.!i .":iF."'' .i:_:( 110/;flqg_ t?._.,:- r-J ,l>J':'ci·e..J iiJcl ~-o t.:.i.~r-():_::;: {~f Hv: i;;ol)tPPt~; •11 
t s_tt:.t:r:.i£:L_='JJ;~J.e·t1!.:.- f'lClh"!L~_ in:;, tJ'.!!;r'-:r .. e:· Cii"JP!'qVcd by the ['.!-e-p:.::\rtrnent of 

F.nvironrnentol QUHP,ly l\nd \Vil! n~-:U~j-' H~n -~·,;;;.rJ11:n-1<..:'1t i·'.<. rht: !~ 11cut th1E; i:::ontr:tct j,'j 
fl;'f!Hin~~tr;;-d, ., 

i\.pprovcd by r.i.:-':et~sor: ____ ·------··" --l--·--··--
(D~(J or C:ontr~\~:t c:ounty) ([);1~('"> 
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JAN-14-02 12:47 PM 5036585918 18007828435 P.01 

503-736-SOSB p.S 

OWNER'S SALE AGREEMENT AND EARNEST MONEY RECEIPT 

. '.l . . 5~c..; \ld"'-.....:L~?-.'!::'f.l...--1:7;· ..... J(.i, .. :_ .. _ .............. :···~· 
REClt!VED OF ....... 6 ..... ".t ... '9. ..... E&.~ .. ~~~I't.~-.D ... ~ ... J:'!Z-i.n.rc:,,!.. ........ o--··-····"'''''''''' .. 

......... -.............................. , ...................... ., ............................. - ........................ - hi:rtirulfm eall<d pwdiu<r. $ ... ~.®. .. ::::. ....... ., .. ••m••t 
1>1oncy •nd in ~·rt P•Ym•nt for th• following ~"ctibod re•! .. tat< •ituated ln th• City of ·~ ........................................................... . 
County o.[, ...... ..l4-:r.r..~ .......................... Slot• of . .()~·-"""'"''"""'"• dOICri'ol!d aalollows, to-wit: ................................... . 

::::::::::::::::·::::::::~~~~ff ~·~fr~~:~::.~::'.~·~::::::::=.~::~=:=:::::::::::~- -·=:::::::::::·-··=·:'.·::·:·:.::"~::::::::::::·· 
...... , .............. ,_ ......................................... ,. ...... _ ............................ ,., .. _,,,.,., ........... ,, •.... ,. __ ._., ........ -......... ~~··-····· .. ····· ................................ .,.-•·"'• 

·-------~••ll .. ~-······"" .. """"'"'"'"""'"""'_ ............... ,,-............................... _ ................ ., 

...... -................................................. , ... ,. .................... ,. .. ., ....... - .......... ., .. ~~-·..--·-'""'"""'""- ..... -............ , ... _ .......... , .............................................. , ... _. 

............ Alfi';.ri·~-~ri~·~·;·~;~·~i~'ti~~·;·~;·ii~:··~1;;;;;t;1ni··a·nd·1;~·iii:c"ti;·w~~··;;~;r;Q~IP;~~t··ti~d~d~·~·;t~~·~·;;·;rt~,~~~·1;i~·t··;:;i~dii\f''ii!~·;t;~··r~~~~~· 
•aid Hj'Ul.pmGint.)1 wattf' )\Hi~tlU;, .;.l~r).; Uc,bi:: and bathrci,om. l'Ui:t!k ... .L liab• ~'.!lb· wt~ nuo~~~t l•Mpl, vaietl•n Mlr1cl11 w.ill.m->.v•U ll4ffO~r11, ·"'." 
iti.aii, wind..0111 al\d &a~ ~r.!!!!D.l, norm doart and wmd.9w•, •ttadlcd floor awft111t, Mtltthihi t.e:lev•t.lon 1nl!MJ, ~U plu.t!, Um11!1a ell tten •l'id tit !11 

tuRSUcll!'Pi ......................................................... -·-············ ................ ~ ................................ , •• iue to btr left upDn die pramiws 111 Jllirt et tht ptopir;rtj p1.1tch.aK<! 

Tia~ t~Ujtwin( pn•r1nw.l preJii!lrl;y i' 11i110 inch.idcd ••put of tl1'l: ~rty 1old for .,ald. ~~tH "'·-·-····-········ ............................ - ... -.......... -............ ·-

........... s~uee-·-·ncs .. p;:;r~h•~·;··a1tt·~·-'i~··p;~ .. ;:~·t~"th't"t~~~~··;h1~··i;·co~·~··d~~··~~~ .. P•Y~bi;·1~;·th~-·~u;:;~~tt~·-ii~-~·~i;~~-;-·;~··;··ri~~~i ·y·~;~·~~:··R~f\t' 
i.m.tereli, premluma lfll' flliit;til'ji lnt10raru;:~, a.mi o:ithei- mattc-n 1hall be 1uo rated on .a c:al~ndar )"O.r b ... ia. .P~rc.ha1cr 111·rees t~ pay /af tud ~"' h•nt 
!.Miu~ oil i1\ tank. if I.Ill)', •tic!, 11t 1111~~!1.1; ibal1 f~i.1:11~1.lnc Klier £,;,r 11un1, if anYi hale! ln. any rc.crve aec111uni r!!l11.tini:: to 1J1y ca.i!i.imbnm('tt 6.t 

•Id ;>ti:'tPtttV'• Adjuarml!lnH ar111 to be m..de "• QJ t!U date et! tAe c1ii~.im,ft1•tion of Ui'Cl' !Ulli! f\t:rl!:itt or ~\t'tt)l o! ririsu:t*lon:. wb.\c.h evi::r lint oi:curi 

Jllo11Kation of J&id prcml!n i• to be dlliv~re:d ta PUri:haitt IHI ot 'before......... . . .................................. , 11 ...... 1'lme i1 r;,! ibo~J!,t,;'I hcrcul. Thi 
tlii'!.tr•d. l• b:tufiliC Upon the: h..,in, e11:e-.1::.utors, 11.dminhtrt.tr;ir11, n~~n!IGrl JnU IMl•iftl.l o.l ~t p\U'~lwt<i::i "rad idler, Howt;ver, tbi:: p•.ni;ha1er11 rl1bt1 timl 
ilft •ni Mt lU4p1bJ1 wid1.Qut 'Nl'itt.!!I\ ~on1cnt ~f N11tor. fq 11vy :h1h- or 11.o;ti~l'i broLicht on tht~ conh'act, tJit. l~ifil( ~•"'Y A'"91 tD p.ay 'I;~ ~..,!tiilifl 
paft)l"1 r1111.a.on11'l.c wtt°'m"f'IJ fllo!I le l.'11 li....ed by tba trial i;g.wt1 ant! i:iit ippa.1 th• vr~iline P•tt;y', ~M'lll ;;it;L¢111e)l1t f!e;t tc l"1! l.i.1;~ by th. 
IPPlilltt C!'ll,l.ft, 

,Urtkitt C'l;nldi~Oit\1'~ ,, ., •"""''""'"'""'"•••'-•., .•. ,.,. ... _ .. ,.,. ...•. ,.,,..,,. .. , ••..• ,.,,.,.,., •• ,. •. ,., •. -••'•''"'"''"""'-'"'•••• •••••••••••••••••• ",. ""'"''"'''•''' _., ... , .. _,_.,.,,,,. ............. . 

fi~~~·P,.ft~~~~fi~~fji;·i~;~~i~\i\li~~E~T .. Ui'V"NOf'"GE··w·,miN"~···., ............... / ••• V ... ~ ...... ,, ... ~ .. ,, ... ~ ........... , ........... , ... ., ..... " ....... , ............ -.... ., ...... -.......................... ,,. 
&Ua.JICT TO 1,J.NQ U8£ LAWS .ANO RIGU U TUAU. 'l'f.t; PROPIFITY 18 1 

•OR!OT ZONCS .• ., wor •V'"""'" colfa~:W21ic1J1'8ll· ~l'\-,tr¥,,0~ X..J,..;,:· ... ... • ... • ,_, ......................................................... . 
·~SIOl!NC!. i!f'OfU! ~IGNING Oft ACe11111~a 'rHJt; l.N,Tt:!V~C"T, THI!. P!!R· 
' • •eov1•••• ... """ TC '"" .. 0 .. ATY SliOl!LO OH!!OK "''" Tl« ~ ~tlOP'~l.\TI! C'ITV 0"' QCLjNT'f' _Jll.o\N!tlNG OEPA~aNT T'O-Vi111'1!:'1' it.P• 
"AOViC USES A~C f)UiTENC! OF lo°IRI ~R:OTiictrQP\I t()fj 6TAUQTUN!$. "J( ......................... ,.,",.' ......................................................... -.-....... '" Owner 

I h"'<by •1m to pu;oh110 ~. 01"'~01>ro1>ertv and to pay tbc prkc <>f .. ~ ... g.l.~ .. L~.~.l-=.,_~;····M + ~ ... ;.t,tX: 
.I Bill. , I .. 

1 .... ~4':. ................................................................................................................................. ($.,S:\1/, .. ~~~.: ... ) Polla.s •• •?«ll;<d ol>•" 

Addresi ............................................. .. Purchaser\ ............ ., .. -...... . _, ........ _ .............................. . 
. .................... ,.,,..,,,, ................. ., ................. ., .......... ,.,,, ..... ,, ................ . 
J?t. ......... . 



State of Oregon 

Department of Environmental Quality Mernorandum 

Date: 

To: 

From: 

Subject: 

Appeal to 
EQC 

Background 

December 10, 2002 

Environmental Quality Commission 
I . 

Stephanie Hallock, Director ) (f~zlic) 
Agenda Item A, Action Item: Appeal of Amended Proposed Order in the matter of 
Caleb Siaw, M.D., Case No. WQ/D-NWR-00-186 (Amended staff report) 
December 12, 2002 EQC Meeting 

Dr. Caleb Siaw appealed the Amended Proposed Order (Attachment H) dated May 
1, 2002, that assessed him a $317,700 civil penalty for repeatedly violating an 
Environmental Quality Commission Order. 

On July 31, 2001, DEQ assessed Dr. Siaw a $373,580 civil penalty for multiple 
violations of an EQC Order that required Dr. Siaw to design and construct a new 
on-site sewage disposal system for a mobile home park he owned in Seaside, the 
Forest Lake Resort. Dr. Siaw appealed the penalty and a contested case hearing 
was held January 17, 2002. At hearing, DEQ reduced the penalty assessment to 
$335,700 based on new information concerning Dr. Siaw's economic benefit. 

On April 5, 2002, the Hearing Officer issued a Proposed Order assessing Dr. Siaw 
a civil penalty of $198,600 (Attachment K). The reduction resulted chiefly from 
the Hearing Officer's decision that the Department did not have the statutory 
authority to assess Dr. Siaw penalties on a monthly basis, but only on a daily basis. 
On April 12, 2002, the Department formally requested, pursuant to Oregon 
Administrative Rule 137-003-0655, that the Hearing Officer clarify his ruling. On 
May 1, 2002, the Hearing Officer issued an Amended Proposed Order reversing his 
prior decision regarding multiple penalties, and assessed Dr. Siaw a civil penalty of 
$317,700. In his Amended decision, the Hearing Officer concluded that the 
Department had not assessed penalties on a monthly basis, but instead had assessed 
a single daily penalty for each month in which a violation occurred. 

Findings of fact made by the Hearing Officer in his Amended Proposed Order are 
summarized as follows: 

Dr. Siaw purchased the Forest Lake Resort property in his own name on October 
30, 1996. The property contained 44 mobile home and RV spaces, as well as a 
laundry. The resort used a collection of drain fields and septic tanks to dispose of 
sewage. As a result of multiple incidents of raw sewage surfacing at the resort, the 
Department notified Dr. Siaw in December 1997 that he needed to repair or replace 
the failing sewage disposal systems and, as a consequence, obtain a Water 
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Pollution Control Facilities (WPCF) Pennit for the resort. 

On February 17, 1998, Dr. Siaw filed an incomplete WPCF pennit application 
with the Department. On several occasions in 1998, the Department sent Dr. Siaw 
Notices of Noncompliance in response to incidents of surfacing sewage at the 
resort and/or requesting that he complete his WPCF application. 

On June 30, 1998, Dr. Siaw, as Trustee for Caleb Siaw P.C. Trust, signed a 
memorandum of sale to sell the resort to Richard K. Johnson and Joyce M. 
Johnson, husband and wife. The Johnsons made a few payments on the contract 
and then let the property go back to Dr. Siaw. On August 16, 1999, the Johnsons 
signed a bargain and sale deed deeding the property back to Caleb Siaw P.C. Trust. 

After a receiving a referral from DEQ, Dr. Siaw was prosecuted by the Clatsop 
County District Attorney for criminal violations of state water quality law. On 
January 22, 1999, Dr. Siaw pled no contest to a single count of Water Pollution in 
the Second Degree, and was sentenced to two years probation and a $10,600 fine. 
As a condition of his probation, Dr. Siaw was required to "make a good faith effort 
to comply with all DEQ requirements necessary to bring the property known 
generally as Forest Lake Resort into compliance with DEQ rules and regulations 
regarding waste material." 

On May 10, 1999, Dr. Siaw signed a Mutual Agreement and Order (MAO) that 
was adopted as a Final Order by the Environmental Quality Commission on May 
20, 1999. On page 1 of the MAO, Dr. Siaw acknowledged that he owned or 
operated Forest Lake Resort, although he wrote the words "former owner" below 
his signature on the last page of the Order. Dr. Siaw hand wrote in several other 
changes on the MAO and initialed those changes, but the changes were not 
initialed by the signatory for the Commission. 

The MAO authorized Dr. Siaw to use temporary sewage holding tanks until such 
time as he could install a DEQ-approved sewage disposal system and obtain a 
WPCF pennit. The MAO ordered Dr. Siaw to complete a WPCF pennit 
application within 30 days of being notified by DEQ if DEQ detennined that a soil 
evaluation demonstrated that a WPCF pennitted system was feasible for the park. 
Dr. Siaw also had the obligation to complete a groundwater study and a narrative 
and conceptual plan for the new system. Within 30 days of submitting a complete 
WPCF permit application, Dr. Siaw agreed to submit acceptable plans and 
specifications for a new system. Dr. Siaw acknowledged in the MAO that he had 
actual notice of the contents and requirements of the MAO and that failure to fulfill 
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any of the provisions of the MAO would constitute a violation of the MAO and 
subject him to civil penalties. On August 16, 1999; November 12, 1999; March 
12, 2000; and April 10, 2001, DEQ mailed Dr. Siaw notices that he had violated 
the MAO by failing to complete his WPCF application and requesting that he 
submit the necessary information. 

On April 12, 1999, Dr. Siaw signed a real estate contract as "Caleb Siawffrustee 
for Caleb Siaw, P.C. Trust" to sell the resort to "Danny Mal, Trustee for A & D 
Trust." No contract or memorandum of contract sale between Dr. Siaw or Caleb 
Siaw, P.C. Trust and Danny Mal, Trustee for A & D Trust, was filed in Clatsop 
County land records prior to December 2001. 

On August 7, 2000, Caleb Siaw, as grantor, executed a quitclaim deed to "Caleb 
Siaw, Trustee for Caleb Siaw, P.C. Trust, nunc pro tune, July 1998." That deed 
was recorded in Clatsop County land records on November 8, 2000. 

fu his Conclusions of Law, the Hearing Officer found that the Dr. Siaw had 
violated the MAO by failing to submit information required by DEQ to complete 
his application for a WPCF permit. 

Dr. Siaw appealed the Hearing Officer's Amended Proposed Order to the 
Commission on May 29, 2001. 

fu his appeal to the Commission (Attachment G), Dr. Siaw took the following 
exceptions to the Amended Proposed Order: 

1. The Hearing Officer erred in finding that "DEQ proved that respondent had 
both legal title to the real property, as well as the care and control of the 
property, and that he is kgally bound by the terms of the MAO he signed." 

2. The Hearing Officer erred in finding that "[T]he real estate contract between 
Caleb Siaw P.C. Trust and Danny Mal, Trustee for the A & D Trust, was not 
properly acknowledged and could not be recorded under Oregon law." 

3. The Hearing Officer erred in finding that as legal owner between 1998 and at 
least late 2001, Dr. Siaw was owner of the property for the purposes of the 
onsite sewage disposals rules in OAR Chapter 340, Division 71, and the 
requirements in the MAO. 

4. The Hearing Officer erred in finding that because both parties did not initial 
Dr. Siaw's handwritten changes to the MAO, the changes had no legal effect. 

5. The Hearing Officer erred in finding that DEQ was not estopped from 
enforcing the MAO after presenting an alternative to Dr. Siaw that Dr. Siaw 
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EQC 
Authority 

Alternatives 

relied on and complied with. 
6. The Hearing Officer erred in finding that Dr. Siaw' s closure of eight mobile 

home spaces in an effort to relieve some of the problems with the existing 
sewage disposal system was a mere effort and not a solution. 

7. The Hearing Officer erred in calculating the civil penalty. 

In its reply brief (Attachment A), the Department supported the Hearing 
Officer's Amended Proposed Order. 

The Commission has the authority to hear this appeal under OAR 340-011-0132. 

The Commission may: 
1. As requested by the Dr. Siaw, dismiss the penalty by adopting one or more of 

Dr. Siaw's exceptions regarding his liability for compliance with the MAO. 
2. Reduce the penalty by adopting one or more of Dr. Siaw's exceptions to the 

penalty calculation. 
3. As requested by the Department, uphold the Hearing Officer's Amended 

Proposed Order. 

In the Commission's review of the proposed order, including the recommended 
findings of fact and conclusions of law, the EQC may substitute its judgment for 
that of the Hearing Officer except as noted below. 1 The proposed order was 
issued under the new statutes and rules governing the Hearing Officer Panel Pilot 
Project.2 Under these 1999 statutes, DEQ's contested case hearings must be 
conducted by a hearing officer appointed to the panel, and the EQC' s authority to 
review and reverse the hearing officer's decision is limited by the statutes and the 
rules of the Department of Justice that implement the project. 3 

The most important limitations are as follows: 
l. The Commission may not modify the form of the Hearing Officer's Proposed 

Order in any substantial manner without identifying and explaining the 
modifications. 4 

2. The Commission may not modify a recommended finding of historical fact 
unless it finds that the recommended finding is not supported by a 

1 OAR 340-011-0132. 
2 Oregon Laws 1999 Chapter 849. 
3 Id. at§ 5(2); § 9(6). 
4 Id. at§ 12(2). 
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preponderance of the evidence. 5 Accordingly, the Commission may not 
modify any historical fact unless it has reviewed the entire record or at least 
all portions of the record that are relevant to the finding. 

3. The Commission may not consider any new or additional evidence, but may 
only remand the matter to the Hearing Officer to take the evidence. 6 

The rules implementing the new statutes also have more specific provisions 
addressing how Commissioners must declare and address any ex parte 
communications and potential or actual conflicts of interest. 7 

In addition, there are a number of procedural provisions that have been 
established by the Commission's own rules. These include: 
1. The Commission will not consider matters not raised before the hearing 

officer unless it is necessary to prevent a manifest injustice. 8 

2. The Commission will not remand a matter to the Hearing Officer to consider 
new or additional facts unless the proponent of the new evidence has 
properly filed a written motion explaining why evidence was not presented to 
the hearing officer.9 

Attachments A. Department's Amended Brief in Reply to Petitioners Exceptions and Brief, 
dated August 22, 2002. 

B. Cover letter to Department's Amended Brief, dated August 22, 2002. 
C. Department's Brief in Reply to Petitioners Exceptions and Brief, dated August 

15, 2002. 
D. Petitioner's Brief, dated July 15, 2002. 
E. Letter from Stephanie Hallock, granting Petitioner an extension of the deadline 

for filing his brief, dated June 27, 2002. 
F. Letter from Mikell O'Mealy, dated June 3, 2002. 
G. Petitioner's Petition for Review of the Amended Proposed Order, dated May 

29, 2002. 
H. Hearing Officer's Amended Hearing Decision and Proposed Order for 

Assessment of Civil Penalty, dated May 1, 2002. 
I. Petitioner's Petition for Review of the Proposed Order, dated April 23, 2002. 
J. Letter from Jeff Bachman, DEQ, to Hearing Officer requesting clarification of 

5 Id. at§ 12(3). A historical fact is a determination that an event did or did not occur or that a circumstance or status 
did or did not exist either before or at the time of the hearing. 
6 Id. at § 8; OAR 137-003-0655(4). 
7 OAR 137-003-0655(5); 137-003-0660. 
8 OAR 340-011-132(3)(a). 
9 Id. at (4). 
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two rulings in Proposed Order, dated April 15, 2002. 
K. Hearing Officer's Hearing Decision and Proposed Order, dated April 5, 2002. 
L. Department's Hearing Memorandum, dated March 1, 2002. 
M. Dr. Siaw's Closing Argument, dated February 28, 2002. 
N. Hearing Exhibits 

Hearing Officer Exhibits 
A. Notice of Contested Case Rights and Responsibilities. 
B. Notice of Assessment of Civil Penalty, dated July 31, 2001. 
C. Answer and Request for Hearing, dated August 8, 2001. 
D. Notice of Hearing, dated November 13, 2001. 
E. Cover Letter to Notice of Assessment of Civil Penalty, dated July 31, 2001. 

Department Exhibits 
100. Diagram of Forest Lake Resort. 
101. Notice of Noncompliance issued by Department of Environmental 

Quality to Caleb Siaw, dated December 11, 1997. 
102. Notice of Noncompliance issued by Department of Environmental 

Quality to Caleb Siaw, dated February 5, 1998. 
103. Letter from Department of Environmental Quality to Caleb Siaw 

regarding Permit Application No. 991481, dated March 13, 1998. 
104. Notice of Noncompliance issued by Department of Environmental 

Quality to Caleb Siaw, dated March 24, 1998. 
105. Water Pollution Control Facilities Permit Application received by the 

Department of Environmental Quality from Caleb Siaw, received 
March 31, 1998. 

106. Letter from Department of Environmental Quality to Caleb Siaw 
regarding Permit Application 991481, Incomplete Application, dated 
April 30, 1998. 

107. Letter from Department of Environmental Quality to Caleb Si aw and 
Richard Johnson regarding Permit Application 991481, Incomplete 
Application, dated September 1, 1998. 

108. Notice of Noncompliance issued by Department of Environmental 
Quality to Caleb Siaw, dated September 21, 1998. 

109. Notice of Violation, Department Order, and Assessment of Civil 
Penalty issued by Department of Environmental Quality to Caleb Siaw, 
December 15, 1998. 

110. Judgment of Conviction and Sentence Order in State of Oregon vs. 
Caleb Si aw, filed January 22, 1999. 

111. Notice of Noncompliance and Incomplete Application, issued by 
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Department of Environmental Quality to Caleb Siaw, February 2, 1999. 
112. Notice of Noncompliance issued by Department of Environmental 

Quality to Caleb Siaw, March 19, 1999. 
113. Notice of Noncompliance issued by Department of Environmental 

Quality to Caleb Siaw, April 29, 1999. 
114. Mutual Agreement and Order (MAO) No. WQ/D-NWR-98-212, In 

the Matter of Caleb Siaw, executed May 20, 1999, and cover letter, 
datedMay21, 1999. 

115. Letter from Department of Environmental Quality to Caleb Siaw 
regarding Permit Application 991481, Compliance with MAO, dated 
June 7, 1999. 

116. Notice of Noncompliance and Incomplete Application, issued by 
Department of Environmental Quality to Caleb Siaw, August 16, 
1999. 

117. Letter from Department of Environmental Quality to Caleb Siaw 
regarding Permit Application 991481, Incomplete Application, 
Conceptual Plans, November 12, 1999. 

118. Notice of Noncompliance issued by Department of Environmental 
Quality to Caleb Siaw, March 10, 2000. 

119. Notice of Noncompliance issued by Department of Environmental 
Quality to Caleb Siaw, April 10, 2001. 

120. Cover Page, Proposal for Wastewater Treatment Facility for Forest 
Lake Resort by Advanced Treatment Systems, Inc. (ATS), dated 
December 14, 1999, and fax from ATS to Anne Cox regarding 
"Option "Little SBR", undated. 

121. Letter sent by fax from Environmental Management Systems to Anne 
Cox regarding Forest Lakes Resort - Sewage System, dated April 27, 
2000. 

122. Economic benefit analysis for Caleb Siaw, dated January 17, 2002. 
123 Electronic Mail from Anne Cox, Subject: "Caleb Siaw Talks About a 

Different Buyer", dated October 15, 1999. 
124. Electronic mail from Anne Cox, Subject: "Caleb Siaw is selling 

Forest Lake Resort," dated April 2, 1999. 
125. Electronic mail string from Dewey Darold, Subject: "Forest Lake 

Resort Inspection," dated April 26, 1999. 
126. Electronic mail string from Dewey Darold, Subject: "Forest Lake 

RV Park," dated May 3, 1999. 
127. Electronic mail from Anne Cox, Subject: "Meeting with Mr. Malo, 

new buyer, Forest Lake Resort," dated May 10, 1999. 
128-1. Facsimile from Brenda Siaw to Charlie Herdener, DEQ 
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Documents 
Available 
Upon Request 

Enforcement, dated December 13, 1999. 
129. Electronic mail from Anne Cox, Subject: "Siaw to sell Forest Lake 

Resort ... to Malo?," October 24, 2000. 
130. Hearing Decision, Case No. WQ/D-NWR-98-212, In the Matter of 

Caleb Siaw. 

Dr. Siaw's Exhibits 
I. Real Estate Contract, dated April 12, 1999. 
2. Letter from Anne Cox to Adrian Malo, dated October 8, 1999. 
3. Letter from Robert Sweeney to Dr. Caleb Siaw, dated October 11, 1999. 
4. Memo, signed by Adrian Malo, dated January 10, 2002. 
5. Judgment, Forest Lake Resort By and Through A & D Trust vs. Peggy 

Allen, dated December 6, 2001. 
6. Holding Tank Pumping Contract, undated. 
7. Owner's Sale and Earnest Money Agreement, undated. 
8. Warranty Deed conveying property from Majorie P. Stanton to Sam H. 

Banki, dated July 31, 1992. 
9. Warranty deed conveying property from Sam H. Banki to Caleb Siaw, 

dated October 30, 1996. 
10. Quitclaim deed from CalebSiaw to Caleb Siaw P.C. Trust, dated August 

7, 2000. 
11. Real estate contract between Caleb Siaw P.C. Trust and A & D Trust, 

Danny Mal, Trustee. 
12. Bargain and sale deed from Richard K. Johnson and Joyce M. Johnson to 

Caleb Siaw P.C. Trust, dated August 16, 2000. 
13. Memorandum of Sale from Caleb Siaw P.C. Trust to Richard K. Johnson 

and Joyce M. Johnson, dated July 30, 1998. 

0. Caleb Siaw's Pre-Hearing Memorandum, dated January 16, 2002. 
P. Caleb Siaw's Motion to Join Indispensable Party and Motion to Postpone and 

Consolidate, dated January 12, 2002. 

OAR Chapter 340, Division 11, ORS Chapter 468 

Report Prepared By: Mikell O'Mealy 
Assistant to the Commission 
Phone: (503) 229-5301 



Ken L. Betterton 
Hearings Officer 
875 Union St. N.E. 
P.O. Box 14020 
Salem, Or. 97311 

Dear Judge Betterton, 

Michael J. Kavanaugh 
Attorney at Law 

4930 S.E. Woodstocl< Blvd. 
Portland, Or. 97206 

(503) 788-3639/Fax (503) 788-5345 

January 31, 2002 

Re: In the Matter of Caleb Siaw 
WQ/D-NWR-99-168 

I am enclosing two sets of documents, the first are the recorded documents provided by 

the title company which reflect who was in title from July of 1992 tluough January of2002. 

They are clipped together in reverse chronological order. 

I am also offering the two exhibits which are referenced on the Siaw/ A&D Trust Contract 

in order to complete the record regarding that document. 

I sent these documents to Mr. Bachman within seven days of the hearing and asked 

whether he had any objection. I have also left two phone messages and he has not indicated one 

way or the other. Mr. Bachman has always been easy to contact before and courteous in 

responding and I can only assume that he has had a horrendous schedule. 

If a phone conference is needed, I am not in court next w 

cc: Jeff Bachman 
C. Siaw 
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a point; rhef!ce Soulh a• 30' Ea<t so.o r...t "' a point; lhena! sooth 111• 30' East 93,0 feet to a paint, "'"""" 
Soulh fill• 30' Eat M.O feet to a pain~ lhmao South 24• Ea 30.0 feet ID• point; ll>on<>.> NQllh at• JO' Eon 
611.0 r..t ID a poln~ rhePce South 6° Em ll:j.0 feet Ii> a polM; """"'° South 11" EOSI UB.O feet to a pain~ 
!hence Sourh 27• 30' West 153.0 feel ID a point In lhe-doalcl rl-: !hence N01Um-1ly along ti... 
a.nwr of said river to lhe POlnt of bezlnnlng. 

EXCEPTING 'l'HEllB'ROM tld pan:el mno,.d ID """"I Eldo Undertllll, et ux., by Deed ni<:<>nlod 
cJ.;tubot- 51 1955, In Book 233, l'a8" ~. Cl"""P county Dood -

Ta Move~ ID Hold 1he - unto Iha~ ..i Cr1n1ee'1 her.., - and ... ,IP"' fanNet, 
And Ci-to<""""'r "''"''""'""tu and wilh Cinnl<eond Cmnoo'• hel11, soa:esoors and 05Sl&m. !hat Crantar Is lawfully 

.. ;..,.. In fee slmple uf lhe ~""' """"lses, rr.e from all onamln.- -.opt: 

1) Regulations, including lerim, 1 ...... .....,.,,..,!>, righrs of-, and e 1e1ts of Sunset Empire Parl.s and 
llc<:n>dlan Dlslllct. 

lJ The rights of Pm publlc In •nd 10 that portion of lho """""'°" "°'"'In ~ lyfnc wllllln lhot limits ar-r., 
roads and highway<. 

31 Rights or !he pii.llc and govemmcnlal bod!"' Pnd1>cUng d•lms al """"""Ip) b> thot portion of 1he prend"'" 
fylng below die hlsh ..-mall< of the N"""nlCIJITI River and un-namod pond• 0$ ft.,.,,. exJsrs or has existed. 

I 
i 
I 

I 
-,=··-------"'..:.-5_ .. --------~--I • 
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4) 
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B0916P587 
Any adverse claim based on the assertion ti1at: 
a) Some ponlon of said land has been created by anilicial means, or has accreted to 5uch portion so 

created. 
b} Some portion of Siiiid land lias been bro1..1ght wilhin the boundaries thereQf by an avyJsive rnovemenr 

of the Necanicum River and un-named ponds or has been formed bv accretion to such portion. 
c) l\ny adverse claim based upon the as!iiertion that the Necanicum River al"ld un-named ponds has 

changed in location. 

5) An easement created by instrument, Including the t~nn:i; and provisions thereof, recorded December 5 1924 
in Book 11 S~ Page 537, Deed Record$ of Clabop County, Oregon, in favor of The City of Seaside fo~ wate~ 
pipelines and related appunenances. 

6} An easement created by instrument, including the terms and provisions thereof, recorded June 10, 1926, in 
Book 119, Page 457, Deed Records of Clatsop County1 O~gon, in favor t~e City of Seaside for right of way. 

7) An easement created by i11str1.1ment including the terms and provision thereof. recorded Miay 28, 1946, in eook 
198, Page 619, Deed Record• of Clatsop Counly, Oregon, in favor of Pacific Power & light Company, for 
electrical lransmission and distribulion lines, 

8) An ea..se.ment created by instrument, inch.1ding the terms and provision thereof, recorded January 26, 1954, in 
Book 225, Page 055, Deed Records of Clat$op Counly, Oregon, in favor the Ciiy of Seaside for water pipelines 
and right of way. 

9) 

10) 

11) 

An easement created by instrument, including the terms and provisions thereof, recorded June 18, l 956. in 
Book 236, Page 138, Deed Records of Clatsop Couniy, Oregon, in favor of Pacific Power & Light Company 
for electrical transmission and distribution fines. 

An easement created by instrument, including the terms and provisions thereof, recorded July 301 1968, in 
Book 308, Pase 481, Deed Records of Clatsop Counly, Oregon, in favor of Lauren Underhill and Howard E. 
Johnson, for access across existing gravel road to Highway 101. 

An easement created by instrument, including the terms and provisions thereof, recorded August 14, 1969. 
In Book 309, Page 122, Deed Records of Clatsop Counly, Oregon, in favor of The Cily of Seaside for water 
pipelines. 

12) An easement, as referenced in instrument, including the terms and provisions thereof, recorded August 291 

1972, in Book 367, Page 047, in favor of the C11y of Seaside for water lino. 

13) 

15) 

16) 

An easement1 as referenced In Instrument, Including the terms and provisions thereof, recorded August 29, 
1972, in Book 367, Page 047, Deed Records of Clatsop County, Oregon, In favor of Howard E. John$on and 
Sons for access across existing gravel road to Highway 101. 

l\ny adverse claims or boundary disputes which m•v arise as a result of tho use of a vague and •mbiguous 
description In the Instruments which make up the chain of title upon which the rights of the vestee herein are 
based. The description set fo11h in this title report/policy is taken from said instruments, and no better 
description appears of record. 

Any cliairns, lien$, as~ssment:S, or li.abililies .arising from non<ornpliance with stat~, county or city regulations, 
or orders, ir'l(l1i1ding but not limited ro the tequirerru~nt to plant trt!:f:Si and shrubs and the requirements ro repair 
or replace the rest room and Wa5hroom pursuant to an Oregon Oepar1ment of Health license repor1 datod 
September 24, 1996. 

Trust Deed, including the term:> e1nd provisions thereof, given to ~cure an indebtedness with interest thereon 
and •uch future advanees as may be provided therein, dared l\ugu.1t 7, 1992, recorded 11.ugust 7, 1992, in 
Book 791, Page 622, Records of Clat•op County, Oregon, in the amount of $350,000,00, between 5'1m H, 
Bank!, Granter, George C. Fullen, Trustee, and Bank of Astoria as Beneficiary. 

'11f.C\r lalOOl .1111&1:' 

' I 

I 
i 
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That Granter will warranr and forever defend the premises and every part anti parcel thereof against the lawful ~ 
claims and demands of all persons whomsoevert except those claiming under the above-described 
encumbrances. 

The true and actt.ial consideratioll paid for this transfer, stated in tertns of doflars, Is $775 ooo. Hovrever, thE! actuctl 
consideration consists of or Includes other property or value given or promised which is part of thE! considerarion, 

In construing this deed, where the Context so requiJ'e~, the singular includes the plural and arl grilmmatical changes 
shall be made so th•t this de* shall apply equally to corporations and to individuals. 

IN WITNESS WHEREOF, me Crantor has executed this instrument this :Ji!... day of t2 Cf 199~ if a 
corporate granter, it has caused its name to be signed and its seal, if any, affixed by an officer or ot~er person duly authoriz;?d 
to do so by order of its Poard of Directors. 

TillS INSTRUME!<r WILL Not ALLOW use OF THE PROPERTY DE'lCRIB£l.l IN11llS INSTRUMENT IN VIOL.\ TION OP i\J>PL!CMU.E LAND 
USE LAWS AND REOUU.TIDNS. bEFOl\E SJ(lNINO OR ACCllP'I1NG mrs INSTRllMEN'I". 'OIS PERSON ACQUJRINO FEE TITLE TO THE PROPE1\7Y 
SHOULb CHECll WITH THB A.PPROPRIAte CITY OR COUNlY PLANNING DEl'ARTh!ENT 'TO VERIFY AJ'PROVED USES AND TO DETERMINE ANY 

LIMITS ON LAWSUITS AGAINST FARMING OR FOREST PMCTICE'l AS~ It liJ~ ' 
Sam • · 

STATE: OP OREGON, CoW!ty of Cla.f5!J 0 ) ss. 
I 

This instillment was acknowledged bcfo"' m• on DJ. .SU 

l'HC\r£al001,l!fat" 

! 

' \ 
! 

' 

\ 
' \ 
\ 
• 
I 
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QUITCLAIM 
DEED 

!ill 005 

STATE OF OR.EGON, } 

CALEBSIAW 

Orantor 

CALEB SIAW, TRl,/$'11lE for me 
CALEB SIAW P.C .. TRUST, 

Oran tee 

e Recording Instrument Number 200009803 
Recorded By: Clatsop County Clerk 
Document Category: "> }U,5;~ .. ~ ... ~.·r.-·
# ofPages......iL_ Fee._,,..S/ -,.J,+.,,,-,;f!#. ·. e 
Payment ~t<. 82-7 2... Deputy~ ;:I 

/ ll 

After R.Gccirdlng Rct1.1rn r.o 
Michael J. Kavanaugh 
4930 S.E. Woodstock Blvd. 
Portland,Or.97206 

QUITCLAIM DEED 

By _____ DepUl)' 

Caleb Siaw, Grantor, releases and quitclaims to Caleh Siaw, Trustee {or the Caleb Slaw 
P .C. Trust, Grantee, all right, title and interest in and to the following described real property in 
the County of Clatsop, State of Oregon: 

Beginning at a point in the center of the Necanicum River, said point being l 040 feet North 
and 1280 feet West of the quarter comer between Sections 3 and 4, Township 5 North, Range IO 
West, Willametto Meridian, Clatsop County, Oregon, said point being the Northeast corner of that 
certtiin tract of land conveyed to Howard E. Johnson,« ux, by deed recorded March 29, 1965 in Book 
278, page 489, Deed Records, Clatsop County Oregon; thence West along the North line of said 
Johnson Tract, 350 feet to the Easterly right of way line of Highway 101; thence Northerly •long said 
right of way line, 1100 feet to the center of said Necanicurn River; thence South 78 degrees 28 
minutes East, 348.2foot10 a point; thence South 54 degrees East, 174.8 feet to a point; thence South 
87 degrees 34 minute• East, 22.9 feet to a point; thence North 2 degrees 26 minutes East, 89.2 feet to 
a point on the Southerly edge of an existing rocked road; thence South 42 degrees 30 minutes East, 
81.0 feet to a point; thence South 49 degrees 30 minute• East, 289.0 feet to a point; thence South 18 
degrees 30 minutes East, 91.0 feet to a point; thence South ) degree JO minutes West, 171.0 feet to a 
point; thence South I degree West, 91.6 feet to a point; thence South 2 degrees 30 minutes East, 59.0 
feet to a point; thence South 8 degrees JO minutes East, .50.0 feet to a point; thence South 70 degrees 
30 minutes East, 93.0 feet to a point; thence South 64 degrees 30 minutes Bast, 64.0 feet to a point; 
thence South 24 degrees East, 30.0 feet to a point; thence North 81degrees30 minutes Bast, 63.0 feet 
to a point; thence South 6 degrees East, 83.0 feetto a point; thonoe Snuth I l deilrees East, 138.0 feet 
ta a point; thence South 27 degrees JO minutes West, 153.0 feet to a point in the center of said river; 

EXCEPTING THEREFROM that portion in dood Recorded April 5, 1989 in Book 
714, page 508 Recortls of Clatsop County, Oregon. 

EXCEPTING THEREFROM that portion in deed Recorded June 30, 1955.in Book 
233, page 29 Records of Clatsop County, Oregon. 

EXCEPTING THEREFROM that portion in deed Recorded November 13, 1973 in 
Boak 388, page 643 Records of Clatsop County, Oregon 

This instrumen1 will not allow use of tho property describod in this instrument in violation of 
applicable laod use laws and regulations_ Before signing or accepting this instrument, the person 
acquiring fee title to the property should check with the appropriate city or county planning department 
to verify approved 11Ses, 

The property described in this instrument may not be within a fire protection district protecting 
structures. The property is subject to land u5e laws and regulations, which1 in farm or forest zones, mtay 
not authorize construction or siting of a residence and which limit lawsuits against farming or forest 
praoticos as defined in ORS 30.930 in all zones. Before oigning or accepting this instrument, tho person 
acquiring fee title to the property should check with the appropriate city or c1.mnty planning department 
lo verify approved uses and existence of fire 
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protection for structures. 

The true consideration for this conveyance is $ 1 , 1 O O , O O O • a o 

Dated this 2.~ay of August, 2000, nunc pro tune, July, 1998. 

State of Oregon 

County of ____ _ 

August, pooo, 

) 
) 
) SS. 

141006 

Person<1lly appeared the above named Caleb Siaw, and acknowledged the foregoing instrument to his 
volunlal}' aet and deed, 

Before me: 

Until a change is requested all taic statements 
shall bt:: l:>Qnt to tho following address: 
Caleb S iaw P .C, Trust 
19075 S.E. Foster Rd. 
Portland, Or. 97009 
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.. 
ltlVHllACJ-REALSTA1fl ~ 

THIS CONTRACT, M.i!ldl!I tlii:J -E.i.i;i::i.t;G..Mu•~• day of ___ _i..pti.L._.~··-·"""'"M ____ , 1519..9......, b.stwel!tn 
....... Ca.lah .. .Si.a.W....LT.r.i.l.5±.ee........f..or \J! 2 n , Tb f rry .Q~r I.C.,...::tte:tlALicit:o:c.¥-~--~$./~-·· 
-u./2~,__..,.I-~~---------------,,--···--~··-............. ___________ .., he:reiu .. ller!!:.alled #tC! SJ:UC!r~ 
and Dannp Ma 1 'l!J:us.l:.ee. __ t;t;; __ .d__L22_...~-~_,S_:z::_. ________ , ______ ., _____ . ________________ _ 

.,....----.-. ........ ..., .... , .... _ .. _, m ........ ~ .......... __. ___ , _______________ ,. .. _ .. , Mn:inafter callDd the buyst'~ 

Wl'rNESSiSTH: ThBI in consideration of ill6 rtuJtual covenar1'4! nnd sa:rC!em111nbi h.e:rtilit1 cantained~ t:he. 1e1la~ 
qni1ts to sell unto Ui.e bl..l)'l!1' at:id the l;(.iy~l' lllitret:,; ~o pw:dta:ic from tho ssllsz- all of the ft:.lJMrit de'Jt:nOed ll:llld3 
and ,PM.®'i!lleaaitu4'ed :in ~-·-·-...... Cla..t.s.ap_ County, Sbt.~e eJ .• -0.r.e..g:c.n ________ , to-'Wit: 

Property : HCR 63 Box :255 
seas1de, Oregon 97136 

See---&c:hibit "i'!r regnJ nesrriptiOp 

" . J( 
.!lt::i:pula bien~ See EXiliblt n, 

l<:a tht. &tun al • .._Jlrl.i.i;i.e....b.~e.d-.~Dd.--.. ·-~--·-~····~-···-~----------~------- Doll us ($9.Q.O.,.OIJ..O. ... Q.O), 
hfjr¢i~r~~ tht: mm;.hase price~ on account of whichOne:-huii.dl::ed-.!t'housa.n.d.{Cor...ti::a.a.t.-Bmt.--As.s91 ):tit 
Dollan (l~Q-0--0.(() h. pttid o:ii thd llll:l!lct.itio.n hereof (thti rseeipt W whir;;.fi i11 h~el::iy ~owiedted' by the 
salltt); Uie buy~t tl~Ot'G to Po"tY the um11indcr of the puzdz11:iic prii:c (ta·wit: 16.0-0-,.0.0..0......0.0J to thfl! ordoi ol the 
lfe/Jec in m.Wdhly PQ.Ymcint.s of not Ion than r---...eo.u..:c...!I!ho.~d.. __ .• _______________________________ ._._,.,_, ......... -
lJoIIsr.s ('--4, oo o o o ) sac~.t.h~--a.....p.e~i.od-...oL...3.0.-Jnon..ths.4}.--6.t... . ..i.n.t.e:;.c.s.t.,..~ea.f:te 
~~S.~l. ... b.a. ... .pa.id ... .:Eo.r. ... t.be. .. .t.em.El.i..n~:t:-.Q£ ... t.h.a.-.CQ1:1.tr.a.Q;~..,. ••• , .... ,,.. .• ..,_. _____ _ 
P'IY.abtllll (In the •• Ll.th ..•... day of n¢h me1nth hr:irr;Q/ter br;J!inni~ with the month ol •.• 11~Y.~-··-·-·---~··-.. ·• 19 .. ~.£1 .. , 
.mid a;iqtinum, vntil the purohli3o J1l'/t;O is fully plJid. All of the purchwf.> price may btJ paid st t!ll'U" timo; Q]1 of the 
ddcrrod psymr;ntll Niall bf!IU lniucat at tho rat• of _ _......__.._ percsn.t ps.t .an.m:.rm from _S£E_..SXJ::l'-O..l:.A:l'.l:ONS 
-~·-~-----·--·-- u:l'Jlil -paid; in tores~ tu b6 pal.d __________________ and• 1 :~~~!t:r in the minimW'll 
m.onihly payme.nh abova teqt..iil'l!ld, Tdrl!!lf QQ thl!I p~iti~111 lw t/1111 ~~nt ~:I( year ahaJ/ ba ~Mated between the 
-pm'ti61s iutl'l!lto Ill!! o/ the date al QU., t;;Qnb-..:;t. 

X'~lll b~ 'WUt~H! f& "1'td ~Mtlttl With the tJtliH tJ'illt tin I'll~ p~<J-pott}' do11ttibotl in t/1l1 Q!)(lt.'t"'"' i~ 
.. (-') Ptlt:1111'ily l<:tt' inlFt!!I"• :Poot-.0111, llfmiJy or haitllMold pW~Oll!!I, 

(B) irK ml. W'iil!11Wnti11n 11r (Wlln If. bayar i1 • nalunrl pemao) t.. lar b$1ai._ ot OOUlDJl!.q.lllJ PUOKHIH. 

Thtr bu:Yisr a1amU .&a llllllt111d ta P11111mnim1 al tllll land" an._AE.ri.L_1...o....,__;~ J!J.S9... And DlllY mtain mall ;poSRlmllo.n RI 
ltx14 II.I bunT ls not Jn lhfmaJt tuldu t..ho!I Wms o1 IA.II contl'DCI!. 7'1ie t.u:rlbt .ai!n.t• tb.11 .at .U dmra buyu wJJJ ~ ~ ~ '1f.ld' lbl!I 
bWldJnj"1; ggw or '--ltu ..tiNllk>d tlllinimi, Jn pod ~- 11111' ~•Pi~ •nil '¥111 .llO' flltllar = JJMml~ "'U" w~l..fl "' "Ulp tbu.of,• th.a' 
ba7U wlll i..flllP Um Jll'r!.ml'l'li'f ""• ~ ~truefia11 iUld ... 11 ~•" l.iein• *'1d •li'l'fl ii111 n~t ,Mt.pU6U P.11r&{"".m 11t!<l .,.;'~r""' ...rt.i-,. IM all 
1;101.10• flf!d ,qJJor,,.Y• I~• ltw;Uu.J by- .. 11w ;a J6'1dditti ~AilMf ltlUf' mdi lil-111; tliflt ~ 'lwlli f:l«l.1' All 1~:1: • .i hrrill''-' ktl"i11'4 .-,_;ntt fh• 
~, - -n a. 1111 -•or ~·. putJrie ea.~"lt"• tmlf man1¢:ip117 li11n1 wllic:h lwnutHal' 1-1"1Jp ..,..,. ;lu i~po.t11,;I' ~tw<Ja ;h., ~-~, .11n 
punpti; &.to~ tM lllmD or any ,,,u1. ~ ~ ~t ik/11; lhlil 41t ~lt't ttlllf"ll'MO,, bi:q1..- wHl :ruu~• .a-.. <1 ~P itwfi"'4 -11 t>ft~<tli"I!~ 

;MIMI' .or' ll~IW 111~ WI U.. ~- rq,!l*i.t llRRI or dforD«l.fl bJI ti"' (witll '1'1'ftillli1Mi ~AP) in "I" 111<:>Wwri' nof .laH tl11m "J·~~~·---•"""" 
in• ~or Q:i~ 1s1u!i.ta«a17 to tll11 1t11n11r, aped6cidly namill,ll tm 11111Jlt1r 1111 an alfdi6am1J imfll'ed, .,,.jth. ladll pmyablti Hrtd. ta tll11 
ell,.- .,;Ill tb111A to tt. ~ a tlldr ~ivv Jntwmllt!J Zlllll' uJH1ar and' .air prJ1i<;;i11111 at .lnmr&ll'Olll RI bi! ~inred to 'ih11 nllar 11111 llOOfl 1111" 
l11111JJ11d, NOPll' it Um bu:rm- .&.11 I.di to PllT any 1111ch Jlo:rm, <imt11. W&:1tcr ttU:ltil,. t!U\M or tth4r.i-11111 ar la .,,...,....., and pny tor IHl<ih. l~i;e, tllo 
111111.lior ZDllY <kl st IHwl mQI' ~t 50 m11d'o ahdl h= .11dJ:h.d to and iMK>DIDll ., pad al. tl.i .. rlobt ~ by tld11 Qi'Rtnlct lllld llh11ll b!llll' ln.ttilflllr 
•ti» r.1tct ai..,..:lllld. wltlloat l'l'.alPm-, however, gf auy rf.lht Mllllnl to thr11 n/Jor i11rlll.l;f"H'<1 liroad:i .,1...,,..tr11..-t. 

fG!!nllnu~d 11n R1111ersej 

~AHr NOTICE. bel11t.. .. , lfntn1 flul, .i.rdiaver phnlH 11111<:1 whlthllWff ,;,..11rr.11nly (AJ M' l•J 11 HI 11p51llt11bl111, II 111111raniy (A) II appliaobl'e -11 
If th• .. l"'r I• "' ~r, o!I• •ud. -rd lo d•lla-I In 1t.. ,. ... ..,_..,....,.,dl"lll ~ and fl•Gi.,I"""" Z,. ~ ••""" MUS"f ~emplr .,.Jn, It.II Att tind MulalJDCt. h)I 
~"II nqvli.~ ~~ ... ....,., ";>rfM1 fl"l'PIJ••~.""' l"'.,..., ... N .... llaf1111 No- lilll9 or 11uNai.nr. 

JI liiiD tru.s.t---b~i>~-~.Jl4el.J.~--- ............ ~-
.1.7.J.li....S. .. .E.......~9:11lQ.oQ.....Wa¥·-....... - ••••• -·~·-

~::~te~?!,~. ,.?J~J~-"----------
.ca.ieb.--S.l.A.w-P--"---"'r-~-----·· .. --·--
.l..9.0-'lS-.S... i'. i'Q :iii ;t:Q x-... .Rd ....... - ....... -.., ... ,. 
.SCJ:::.i.D.g.,. •• .Ctl:a •••• .S..7..0.0..51-·· .. ·--...... _____ _ 

.- :. : ... _ - Add<Mi 

.c.J.~T,a;;u.e.'ho ......... ~ .... --.. .. 

.J.-9.1).~e.;r;;. ••• Rd, ...... - •• - •. ···~·---· 
• .Bo::i:.;i..n. , - - ; !7.().Q.9,mnuoHH••H-o"•-----~---
..... ._..r ..U....IM•- '9111 """'tltMIMM ••IN ... , A-...., Z""l• 

.A.&i.0...:J:rnat.::.......Dan.n.y Wt, .tr;rJa.;te.e..,_ 

.L:U.tls...E.._.Jla.g.wood W" ¥--·-··---· .. ~-.G:c.e.sham.,_.1,lre.,,_.9..:1...().e.o. ____ ,. __ ..... ___ _ 

'" 
u

h• 

Gr~·-~-.-=----dt~O'Ql~llfl".tl!r:orded 
in bflfik/rfllr;l/vol.u!J'W No,_ _____ oa 
PA'et .......... _., _____ or as ttJe/tile/ivalw-
mfllnt/~it;Zo/ilm/reception No _________ , 
'1.fllr;wd ol l>eeds of said COU12ty . 

Wltnc.i.!111 my hand and rs~.al ~/ 
Coi.tnt:Y .qffhc.ed • 

TrTLC 

By .......... _____________ , Deputy 

141003 
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rm mU• ~" tlm aJ '1NtUlll".o1 111:q11JllOll' .ad' lt'lthtn. .. 1.CL~,:~..:..:t._;_ diQrlll tram thti daU. h11,.lllO!d', ulf# ""111 hlrolll/t unto ~" • t1ttt1 
l,Dllltl'.11nm lfGl}q Jamdna (Jn an aml!Wlt ~ ti> thit pPJdia:11&11 IKi~J ll'l!U'~t11li'6 thfu"" Mtd tv rN. ~llli• /u Uta 11t1II11r DD w ~mt 
~ ilhll At.I ..i thl• "'il"°~• ,..~ .-d _,., ,,." t1111•..t Jlrilolll!d 11.mp1Jot1.1 and '"• ~!Wild •l'l<I otluir mdrlatla1111 and <1111111:r:m111.t'n now of 
~ il 1111)'. Selfl!lt •Tau 9'Mllt thfl.t ,...1i~t1 tlw pureh41,.,. ~lC!!tl ~ lu!Jy pql.d ¥4 (;fJ"On ~~ 11.nd apon .u.rend-=ir DI. tJi11 ..,.~11~. u:U111r 
wi11 d"111'or • #.flOll ..W -uia..uJ dllfll .:wtlrv)o/P&' tJw. prt>m/Jlff in lti• lilfl~ Vtl~ tho bu,,..., b!Jym-'.r lla1n. mJd usltlm, ltt111 lllld cleMT cl 
11~11 aa of t~ date li.eeat and lcao 111nii ~t QI .:JI ""'"".n1tr .. .._.. .;,..... t1111 d11t11pl11D!ld,pannltt<r<lor1111ihl,j. Dr, t/Jrough ""undu 
atJJu. ~114. Jiopr-. fla4- l!t.,_nt1, H•UioJiOflll aod tH M11, n>Un!alplll lkina, wat.wo ,,_,. 1111d Fut.Uc duu,_ - .i.m-<1 i;yJ:i.. ~,. 
o11nl latll.-1' lloll'l:itrptl~ 1111 llOM IUJd OIKIUDJ~ {11'0llflld Dy t.i,.., buyor "'l3Q}'llf'1 AMl~-

A(ld 1f .:.. Wlllu•tood and CHNH!d ~-th p,11rti11• tlrai r:lmo u al tt... ...-u:il76" frl tii(r: awrr"''''" 111nd' in C*I&- flrr, fJ>U)'OI' •hlall 11.11 '" 
mirJ;a dw ~t. ~ .,.,."".....,• ~ "~ o.f ~ ~MtullJiy 11rlthl11 2' d.o.;1'11 ol ttta tl1rm lirinild tli'fflllor, ar lall to ~P ftllT ll#MWHml 
hunin l1<lllli'iaiiil11f. ~ '1lfl ... ns lh-.U ha- tM l~olii'lnl! ,JU>J11, 11.ntl opfie>N! 

(l) To d'ads?I Hlin mi:tr~I ~iJJ t.~ dt1i1AU1l Md .null .11/'llf w»d, lrrd to r1m:11,_, tm pDrdl11JR1f'& ritJhh l<>daiud mid thtJ de.lit 
em~, &rul la 11111lln ll1'1n!I ~~loutrl7 ;p111id' ~~m- by th=i bu:!'lll"~""' 

(!I) ::ra d'ed41'1!1 tha wbala uapaid" priiii;i~ lHllMZIZI el tlHo irurchlwl pc/1><1 with tho JnlarMt UiJJ.....,n 11' ,(tll'UI du,. afltl P*¥•'bt.; f1t11tll~r 
(-1) :ft> ilfltMJ/ma tMm i><>abnat by sdt liltli"uWtT. 

In llZr,Y tit'"~ MNI', 11.ll rl,flm ..m l.nmrftt cr111Jtr!d M th~ ulli~ In favor ot t~ !Nyu 11, fl4AlllU tlie ~fM b«rnn'ulnt ihait uttufy 
~ llDlf t.!1111 rifllf •o tb. ~~ Col UwJ Pftl~llJ: ~ov• tltat!llbotl P>'d illt 1;1m~ r;,t.u .ii~n.t br tho liurar li11n111.mfe"r 11ball ran.rt Jo 
aod' nrPUt in thtt •Elk fl'iffri1ut ..,_, Ill.el !>' ~_,,ft,1'11 rt.f lj"' N/'mt ~ "t tli• t«fti.r I~ W J111rlormed lll1d' 1.-ith1ud ~ rl,Sh£ m tba liuyar t>I 
mtlB'll, red•nlRfoa er ~11a iol' mPOlllY• 11li!I o,n ""°'"nt Qf tM. p11rd!H11 of i!l!11 JUOpnrt;y 1111 llbmoruteJJ', hilly .-.nd pul1otJy u lt 
~ omm.aat Md md!. ~ lutd .nirrar boun 1Zlllr111,- aml in cm11 N 111.1M dot11ult 1111 PllJ'.DldElla thira:tolon !al.lld• 11111 tfil• ~fflllllt ..,. -~ 
r_. r~ lo- mid lloltxlf to t.ha imll11r M the •iJnted lllJd l'l!HonnbJ'.11 r.11nJ ol. th111 wei:n111U1 up to di.to l!JIZllJ Qf NIM ~&1111J1r. Ati.d fl.co Nltu, J., 
- ol mcA tlal1JUN. llha.ll hava tha .rl41tt ll::uzuldia:ldy1 or irt alU" rim& thllrtt11llar~ t11 mt.ar apo.n tlJIJ land •it>u1Wd, •ltliaul &llY 11'~/d ~I 
t.aw, IUtd lab. l.atmadi•tb p-taa tmireol. ttJActl»r 'With all tba lmprovmn11111'11 .ud llPJJW"l.mlllll!H tlitJl'llOn ,,,,.,. fi'li:lrMo ~lt.fldl1!4. 

ThtJ bupar lurthfir QRlfltJ di11t i1iilurti bv tho .aallcr •t 11ny timtJ to r!!Qtrini P11rfonn1111c:a by it.a buyllr al o.io" smwl•lflZI li11,._, mau 
lrt no "111.7 .tillm. atJIJtw'• dlJht licRuDd'o11r ta cnf11n;ei th1:1 Hme, Dill" tJhtJII .iiny •11inir ;fl<y th& rmfftJr of •JUI' bntt1ch rd~ provl11lllll Nsmol bl!! 
/l.a1d' ti> bci a. wAIVl!r ol IUIJ' mi=i11rlin4 bn:io114"h .,f ll1V wdl pn11"iri0fl,, Qi' u 11 tl'Ah'el' W llt1111rrwi:»on ifMlf. 

l>,..,..io.1)' ,...(~ 7.C..Q;iT'f!;t.. )~ ;* Lfc.,tf .. J'S.l!:.o 1L&f!.. ~/"...f?& ~~ie.,..rr ...,.;,..i 
~ -r A".,'- ,. ;: e::u4':. ~...> I ,: ,. "'"' ,. _,,, ,,,_, r ;;,, r; /f (;'? -r,c,t.15 -r, 
2"'hiJ Mfr «nd .11CUU11 ol!OtlllldoHAllan fl/lfd lar thLii ~r, ldimi.d la t.llimlll of daU11n. l111---·----~•-r © B~ar, tba lll!lual 

con.iJl!ldlim1 i:o.m,q or ot hlilii.di.s'Oti.u prQf.~rty u- valu11 ,eill'fll 111 JUWD/S<!<f wh.fdi 11 -;;~w~!i': con.lf.dw-11tlon (JttrJ:~I~ IJ'ldcll). ® 
In - .U:if '1t' .ct.lo.n i• 'idltil11'*' t'1 /OdV!clott t111J eot1fl'a11, Qr '* Mf(lf,,. any Pl'!lV/tiOh iltJl'flM, tlJt:t l~ P.l"b- in Iha rriJit OT .dctiOrt 

""4"-'"- ta ~ mch IRIDl 1111 the trilll coV.d arlQI' l//llJir.idl.., ~til• 411 fl.lhn'..,,r'• {...,tJ to bl'l altmnd ~ pn1vallHi.f JNlriy in tho lflJit ar 11i:tian 
aM It - .-pptlll1 1" tlllu!n lramo aiur judl,man.t .or li'JJCJM rll tllfl trim! murl, tho lorifJll 1111JriJ' ftutliu pmm/fJ.1111 to IJIJY. 1Udi M.1111 Al tM ~la.ta 
~t0 fh4t/ At/ju.dfea ~llt -;i,tJi:i pr111VaJll~ J>CUi.r'• llffi:im.llJ"'& lMJJ Gil ludi QJPllaJ• 

l.n eonmum, Eh!a 11111r1uam.-J1- i11 rmd'Ui1'Qd that tht: 11Dll111r er till~ lHJJ'tlr may flJJ Dl"'11 than GOii P•Nlll'l q, -.II l!!:l!ll'PONltlM: '""' ii .n. 
cwmiu H ffqi!/to,,. tli111 ll/~ul11.r JKDnalll!I llhllll bi:! talazl t~ .DJlll.!ln am /Jldudci the. plural and tli• ncutu. •ad l!A~ 1f11._,~11y 111/ a:!tlUlhtlll:tf~J 
~H rhJI lilll' dllld•, .tll~llf 41111d /ll:llll111111 ,~ ~ fh11 JU'11111f.ti'~ hear-/ iiqualJJI Ito ~pof'lt.f}"4tfl 11Nl #q indi.-itlv«ln. 

;<JM'11t ~ ~ blntl .ru:id bwr111 t11 ~ bonti:llt al. llW thti all=msi41Dt<1 may BQQlro. IXI~ allly tAea Jlll5l:!MJ1•t. ,,_,.u,.. '-""'* llH>t 
tlivir ~· 1"•1••, oumrl111,.., ·•dmlnlatt4l~11, ~ral>IW reaP1Hmliatlv.1111, 1uOOJJmOr"1 Jn. Jn11m11t und a.nla:!m at VNtll, 

IN W11'N115S WHE.R.a'DF, it.s-Pairlieo h4Vll ~ea1tsd this lnst4'1.M1~11t In i ; ' ciiUJll'r al t1zci under~ 
ttl~d is lil i;;orpwatio~ it ha$ c~~l!P it~ mme troi be ~i~f!:d .and itt. d<ebl, ii ~ , i:EI! dfiat1r or otluir PfJnl.an 
duly tu.:ihDri•ex:I ~o do !111 by orc:l!R' of itJJ board of dir(:..tors. 

"l'HlS- INSTRUMENT WILL NOT AU.OW US!:: OF T~5 PROPERTY OE~ .... ~ .......... -- •d- _ .. ·• --------------.. ·"·~• .. •• .. •• 

~~J~~lN J~lis ~~1fi¥fo'Us~N l~~~11i~G~fN-fb~cf~a~J:r~~g ---·-~~-~-· --··""'"' ............ -.. ~···~---------·-
THIS" JN!iTRijNSN'r. THE PERSON ACOUIRING FEE TITLE TO THI:: 
~Erfu.RTJilJ3'~'6° oft'A~~!~~T~o TJl611~?'1:.i~i:g u~~- OR •. _ ... ,_ ... _, .. ________ ... _ .. __________________________ ,. ....... 

;;;:jjp, c..p,lywl#i 01$ t~.tOl tt 11111piki,19 •~.ud1lne lhl1 mnolfy, 
H01i---Tft11 IWllua bGMN11 th• Qlnh11!1 ID, Y npl 11pplk11b!111 1ho11ltl h11 llf•fai.d. $111 QllS 'jla.~q, b j 

STATE OF OREGON~ Cauniyal .... ~.()A::::-~38. ~ 
by;Jk"-~~ .. ,~~-:::~.:::-:.:: __ ~:::.~-:::..-~:::::::.~= 

Thia Z::~~c1cnowlsdgsd 'belort!J iti;e Dh ,_,....,,.., ..... - ...... _ .......... _. _______ , 19 ___ _, 
bJI-------------·---------. .. -. ........ --... -.. ~ .......... ~ ................... --.............. _ .. ------·-...--·----··-------... ... ~ .. -··~·-.. -· ................................. ~-~-------

r--:=----:0:.,,~. !c~,;.i;:;::;....,::~.:.::. ::'.'-~-·~~-.. ~·-·~ .. -·~ ...................... , ..... , ______ .. ___ ~------·----·---.-· 

• ~g!~i~~~= ~ ...... -.. ·--------·----·---·---NOt~-;;P;;6ifO'i~O;;-;;;;; 
MY Cf)MMl§ION EXPJFll;S NOV 

22
• ZOOCI My l!o:mwriMiWI ci~iri:11 ............ ~------------

"--------------··' 
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EXH:tl!IT A 

That certain real property situated in Clatsop County, Oregon, 
described ae follows: 

Beginning at a point in the cente1· o.C tlie Ne can:!. cum River, 
said point being 1040 feet North and 12BO J:eet WesL of the quarter 
corner between Sections 3 and 4, Towuship 5 North, Range 10 West, 
Willamette Meridian, Clatsop County, Oregon, said point being Lhe 
Northea:.it coi:·ner of that certain tract o[ land oonvayed to Howard 
E. Johntrnn, et ux, by deed recorr.ied March 29, 1965, in Book 2'18, 
page 469, Clatsop County Deed Records; , 

thence West al0t1g the North line of said Johnson Tract, 350 
feeL to the Easterly right of way line oE Highway 101 

thence Northerly along said right of way 1 ine :1100 feet to the 
center of sa.i.d tiecanicum River; 

thence South 78 degrees 28 minutes East, 348. 2 feet to a 
point; 

thence South 54 degrees East, 174.S feet to a point; 
thence South e·1 degrees 34 mJ.nutes East, 22. 9 feet to a point; 
thence NorLh 2 degrees 26 minuLes East, 89.2 feel ~o a point 

on the Southe1:ly edge of an existing rocked road 1 

U1ence Sout:h 42 degrees 30 rn.1.nutes Bast, 81. oo feet to a 
point; 

Lhence South 49 degrees 30 rnJnutes East, 289.0 feet to a 
point; 

thence Soutl1 18 degrees 30 rninuL.es East, 91.0 feet to a point; 
thence South l degree 30 minutes wesL, 171.0 feet to a point; 
thence SouLh 1 degree West, 91.6 feet to a point; 
thence South 2 degrees 30 minutes East 59.0 feet to a point; 
tl1ence South a degrees 30 rnh1u~es East, 50. 0 feet Lo a point I 
tl1ence South 70 degrees 30 minutes East, 93 .0 feet: to a point1 
thence South 64 degrees 30 minutes East, 64. 0 feet to a point; 
t.chence South 24 degrees P.ast., 30. o to:•at. Lo a point; 
tl1ence North 81 degrees 30 minutes East, 6J. 0 feet to a point; 
the11ce South 6 degrees Bast 83.0 feet to a point; 
tl~nce South 11 degrees East, 138.0 teet to a point' 
thence South 2'1 degrees 30 minutes West, 153. O fest to a point 

in the conLer a! e~id river; 
thence Northwesterly along the center. of said river to the 

poinL of beginning, 
EXCEPTING THER!l!l'JWM that portion described in deed recoi:·ded 

June 30, 1955, in !look 233, page 29, Clatsop County Deed Records. 
EXCEPTING THEREFROM tl1at portion d8scribod Jn deed recorded 

November 13, 1973, in Book 388, page 643, Clatsop county veed 
Records. 

EXCEPTING THEREFROM that portion described in deed recorded 
April 5, 1989, in Book 714, page 508, Clatsop County Deed Records. 



l!.li:iHlIT ll 
STIPULATIONS 

seller ~~r~~~ thRt the inter•~t rate on any and all dcfferod 
payrnenLs aftc~r i..:lle tir~;;t. Lhirty 111(.'nlhs frnn1 du.Le •!if oont.r~et. 
shRll not exceed ·1oi annum. 

Buyer agrees t11 pay said contract in full within Seven(7) years 
of the date of oi·iginal conLract. 

Sel Ler agrt10s lo, withi.n 120 d~y~ or contract, r~1nove. <:'lny and all 

p - 0 l 

nRmHR including, Rich8rd K. JolJnAOn ana Joyce M.Johnson AR purchBHers 
holding Titlo, Jnterest, or Claim on .said property per t.:c1nt.1~~e.t 
rcc;(lt'ded.on Vct.ol>~t· 8,1998 F.l.R instru1nenL nuinber9011024, in Book984, 
pa9c871, Cl'1tso[J Counly De.ca Records. 

Seller agr'AAR that Duye1~ may reassign contract ~t any time at Oliyers 
discretion. 

Sell.er agrc~en t.hnt Buyer r.eE-;erves tht:: right to pny th0. contrn.ct in fu11. 
at any ti111t! wiLhout incurring ~ny pennlticn, 

Se.1 J.er agt·oo.~ to pay for and obLain DEQ approval on ~l l septic Ryst:ems 
within dozoribed property. 

Aellor agreeA to assiat Buyer and any pcraon5 assl.gned by the Buyer 
with tho tJ:'ansi Li on of owner ship, ui1<nagemcnt record", tenant "coords, 
and any p~Rl and present legal records pertaining t~> te11nntn. 

lf ~~ller fuils to }Jay any Lien ~1nounLs or paymentR against s~id 
prop0rty, Buyer tiaR the option lo pay T,1.en amount~ or pnyuir.n~. 
obl igu.tionG end to deduct t.hose spc<:i f le amountQ [rorr1 Lh~ pnreh.~r.e 
pl"i Ge. 

1\.11 pcrf.:;or1al prope.rly i nc:luded in cc)nt.racl urc ns follow~, 
Any and all lrailers/mobile homes held or owned by Caleb Siaw/Truston 
for '1.'hir.ty t)ne LLC in asnociat:.ion wi t.h said prop~rty. 

/\ny and al.'! c<.ll1ipu1e-!'rit presentJy at ~?ai(l property, i.e. w.~oher and 
dryers, cleaning u.nd m~ti ntonance equ i pmC!n t, vend 1 nq machines, c:nAh 
registers, etc. 

Excluding, Jut1n Deer Tractor. 

Auy nrH] nl 1 <.Jt)flt.l"(:l~t~ Iield or owned by Culob Si.aw;' 1:rr.u:itee~ for 
Te11 Thi.rly One LLC in ar;fwciation with said propr,rt.y. 

~--. 
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BARGAIN & SALE 
DEED 

ST ATE OF OREGON, CCA.I SUP'DD.Uf1.I 1 CLEKK---· 

RICHARD K. JOHNSON 
JOYCE M. JOHNSON, 

Granto rs 

Recording Instrument )\lumber 200007134 
Recorded By: Clatsop .l;;i)uuty Clerk 

1 
Doc11ment Category D M. .,,..Ji.s """' 
#of Pag .. _g_ fee ¢.31 ,.. f.4f # 
Payment <1<' lj'2o2- Deputy~ 

CAL.Ea SIAW P.C., TRUST, 
Grantee 

A.th:r Recording Rci:um w 
Micha.e:J J. Kavanaugh 
4930 S.E. Woodstock Blvd. 
Ponllllld, or. 97206 

By ______ D~puty 

BARGAIN AND SALE DEED 

Rich.,d K. Jobnson and Joyoo M. fohn~on, buohand •nd wile, GRANTORS, convoys to Caleb Siaw P.C., 
Tn.i5t, GRANTEE~ all ofth~ir ;nttirest in anJ ll.) t.i1~ folio"• irA,g dt'~ribed 1-.:!:i.l prupe1 ly situaled in Clau;op 
County, Stare of Oregon: 

Beginning al a point in tho center of the Necanicum River, said point being ID40 feet North and 1280 
feet West .of the quarter corner between Sectioqs 3 and 4, ToMlship :S North, Range 10 West, Willamette 
Merklia.n, Clatsop County , Oregon, said point being the Northeast corner of that certain tract of land co11vc,ycd 
to Howard E. Johnson, ct"" by deed recorded March 29, 1965 in Book 278, page 489, Deed Records, Clatsop 
County Oregon; 

thence West along the 'North line of said Johnson Tract~ 350 feet to the E~terly right of way line af 
Highway 101; 

road; 

thcnom Northerly along said right of way line, 1100 feet co che center of said Necanicum River; 
then.co South 78 degrees 28 minutes East, 348.2 feet to a point; 
thence South 54 degrees East, I 74.8 1\let to a point; 
thence South 87 degrees 34 rninutes Ea.st, 22.9 feet to a point; 
thence North 2 degrees 26 minutes East, 89.2 feet to a point on the Southerly edge of an existirtg rocked 

thence South 42 degrees 30 minutes East1 81.0 feet ro a point; 
thence South 49 degrees 30 minutes. East, 289.0 feet to a point; 
thence South lS degrees 30 minutes East, 91.0 feet to a point; 
thence South 1 degree 30 minutes West, I 7LO feet" to a point; 
thence South 1 degree West, 91.6 feet to~ point: 
thence South 2 degrees 30 minutes East, 59.0 feet tCJ a point 
thenr:e- So11th 8 degree~ JO min1rtes: E11~t, :'0.0 feet to a !Joint; 
thence South 70 degrees :lO minutes East, 93.0 feet to a point; thence South 54 de:grees 30 minutes East, 

64.0 feet to a point; 
thence South 24 degrees East, 30.0 feet to a point; 
!!Jenee North 81 degrees 30 minutes East, 63.0 feet to a poin~ 
thence South 6 d•$!•OS Easl, 83.0 feet to o point; 
thence South 11 degrees East, 13 $.0 feet to a point; 
thence South 27 degree.s 30 minutes West, 153.0 feet to a point in the center of said river, 
thence Northwesterly along the center of said river ta the point Qf begin.ning. 
EXCEPTING l'HEREFROM that portion in deed Rteorded April 5, 1989 in Book 714. pogo 508 

Record~ of Clatl1op Counzy, Oregon. 
EXCEPTING l'HEREFROM that portion in deed Reoorded June 30, 1955 in Book 233, page 29 

Recoi;ds of Clatsop County , Oregon. 
EXCEPTING THEREFROM that portion in deed Recorded November 13, 1973 io Book 388, page 643 

Records of Clatsop County 1 OregQn. 

S\lch property is referred to herein as ''the Property" and includes i:;Crtain mobile homes , to wit: those certain 
mobile homos owned by Caleb Siaw or Caleb Siaw PC Trust on Lots 1, 11, 12, 36B, 38 and 39 of the Property. 
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This instrument will not allow use of the property described in this instrumenr in vfolation of applicable land 
use l•w• and regulations. Before signing or accepting this instrument, the per$on acquiring feo title to the property 
should check with the appropriate city or county planning department to verify approved uses. 

The property described in this instrument may not be within a fire protection district protecting structures. The 
property is subject to land use laws and regulations, which, in farm or forest zones, may not authorize 
construction or siting ofa residence and which limit lawsuits against farming or forest practices as defined in 
ORS 30.930 in all zones. Before signiog or accepting this instrument, the person acquiring fee title to the 
property should check with the appropriate city or county plllllning department to verify approved uoes and 
existence offlre protection for structures. 

Tiie true consideration for this conveyance ls the surn of eani;:c:llation of that cerrain contract of sale between the particis, 
dated July 30~ 1998, which has been 'the subject of a foreclosure suit in Caleb Sia.w PC Trust"'· Richatd K. Johnson and 
Jgyce M. Johnson, No. 99-2104, in Clatsop County, State of Oregon. 

-!M. a.v......z: 
Dated !his _/k_ day of Joid+, 2000. 

~ .Q • ....J._1;;_ fl.2. ~,._, -
!Uchard K. Johnson ~""""""~ 

Slate of Oregon ) 
) 

County of Lincoln ) ••· 
Aug:usl:-
lt.]1!111 ...l..f1, 2000. 

(27.l_a J!t. ~,,_~ 
~cfM. Johnson p 

Personally appeared the above named Richard K. Johnson and Joyce M. Johnson, and acknowledged the foregoing 
instrument ta their voluntary <iCt and deed. 

Ol'PICI"'- SEAi,. 
~Oltl HOWILWE$BEl1 

NOl'ARV PU~LIC-OFIEGON 
COMMISSION NO. 3lro204 

MY COMMISSION e);PIRES JAN 10, ~oo• 

Until a change is reqw~::;;ted all mx stalmlC:nts 
shall be sent to the following addr.;i5: 
Caleb Slaw P.C. Trust 
19075 S.E. Foster Rd. 
Portla11d, Or. !17009 
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STATE OF OREGON ) 

3 vU 111 +ncm:U.. > ss , _ 
County of~ {'.Jl ) 

On this~ day of July, 1998, before me personally appeared CALEB SIAW, who 
being sworn, stated that he is the TRUS1EE for CALEJI SIAW, P.C., TRUST and that he 
executed the foregoing instrument by authority of and in behalf of the said Trust; and 
acknowledged their act. 

GIVEN UNDER MY 8AND AND OF);'JCIAL SEAL the day and year in this ----- ~~_/ 
STATE OF OREGON , I ) 

v.J Ul fn(f)'f'(),)._.. ) SS 

County of. Mm imr qJi.., ) 
A '71\:.--

• 

OFFICIAi. SEAL. 
DAWN L Mil.I.ER 

llOTAA'I' PUEIUC • OllEGON 
~OH NO. 0$8153 

lff~Jilll'lffUoct2.:ml 

0n this~ day of July, 1998. before me personally appeared RICHARD K. 
JOHNSON, known to be the individual described in and who executed the foregoing instrument 
and ackuowledged that he signed and sealed the same as his own free and voluntary act and 
deed, for the uses and PuqJOSes therein mentioned, 

GIVEN UNDER MY HAND AND OFFICIAL SEAL the day and year in this 
certificated first above written. 

STATE OF OREGON I ) 
vf)U.ftr!/JYY>(f.JV ) ss 

• 

Of'FIOIAL SEAi. 
DAWN L MILi.EA 

NOTARY PUBUC • OREGON 
COMMISSION NO. 0&8153 

Iii OOMMISSIOff EllPlllES OCT. Z :lllOll 

County of-Ma-ion Qi_ ) 
On this L.2l2._ 'day of July, 1998, before me persOiially appeared JOYCE M. 

JOHNSON, known to be the individual described in and who executed the foxegolng instrument 
and acknowledged that she signed and sealed the same as her own free and voluntary act and 
deed, for the uses and purposes therein mentioned. 

GIVEN UNDER MY HAND AND OFFlCIAL SEAL the day and year in this 
certificated first above written. 

~~ I 

• 

OFPICIAL SfAL 
Do'WN L Mii.i.ER 

NOT.<AV PUBUC • OREGON 
COMMISSION NO. 058153 

MYCQllMlSSION EXPIAfl8 0CT. Z i2000 
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0981 :0211 l)tt 900CT-8 i.;:9:04 80984P871 
•c·o BY' 'or.1 DAVIOSON =A't>.Qr"_(;~UUTY CLrnK]L_-11- · ,. " . MEM!,!MNLJUM OF SALE 

Notice is hereby given that CALEB SIAW, P.C., TRUST, Under agreement dated 
June 1, 1991, Ttan.•feror, whose address is 1901S SE Foster, Boring, Oregon 97009 on the 
30th day of July, 1998 entered into a Contract of Sale by tbe terms of which he agreed to sell 
to RICHARD K. JOHNSON and JOYCE M. JOHNSON, husband and wife, Transferees, 
whose address is Forest Lake, HC 63, :Box 25.5, Seaside, Oregon 97138, all of Transferor's 
interest in that certain real property described :in Exhibit A attached hereto and by this reference 
made a part hereof. 

TIIIS INSTRUMENT WILL NOT ALLOW USE OF TIIB PROPERTY DESCRlBED IN THIS 
INSTRUMENT IN VIOLATION OF APPLICABLE LAND USE LAWS AND 
REGULATIONS. BEFOR.ESIGNINGORACCEPTINGTHIS INSTRUMENT, THE PERSON 
ACQUIRING FEE TITI..E TO THE PROPERTY SHOULD CHECl{ WITH THE 
APPROPRIATE CITY OR COUNTY PLANNING DEPARTMENT TO VERIFY APPROVED 
USES AND TO DETERMINE ANY LIMITS ON LAWSUITS AGAINST FARMING OR 
fOREST PRACTICES AS DEFINED IN ORS 30.930. 

The true and actual consideration for this transfer is $1,100,00. 

The parties hereby direct that all furure tax statements shall be sent to the Transferee at 
the following address: 

Richard K. Johnson 
Forest Lake 
HC 63, Box 255 
Seaside OR 97138 

DATED this 30th day of July, 1998. 

' ' 

After recording rerum co: 
Richard K. Johnson 
Forest Lake 
s .. sid< OR 97138 

CALEB SIAW, P.C., TRUST 

By~-
Caleb ~rustee 

Transferor 

RI~~ 
ft~e£ )/1, ii~ 

J C M. JOHNS 
Transferees 

____ ,, ·-·--··~ ... 
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EXHIBIT A 

That certain real property; and all improvements thereon, situated 
in Clatsop County, State of Oregon, described as follows: 

Beginning at a point in the center of the Necanicum &iver, 
said point being 1040 feet North and 1280 feet West of the quarter 
corner between Sections 3 and 4, Township 5 North, Range 10 West, 
Willamette Meridian, Clatsop County, Oregon, said point being the 
Northeast corner of that certain tract of land conveyed to Howard 
E. Johnson, et ux, by deed recorded March 29, 1965 in Eook 278, 
page 489, Deed Records, Clatsop County Oregon; 

thence Weet along the North line of said Johnson Tract, 350 
feet to the Ea,sterly right of way line of Highway 1011 

thence Northerly along said right of way line, 1100 feet to 
the center of said Necanicurn River; 

thence Stluth 78 degrees 28 minutes East, 348. 2 feet to a 
point; 

thence South 54 degrees East, 174.8 feet to a point; 
thence South 87 degrees 34 minutes East, 22.9 feet to a point; 
thence North 2 degrees 26 minutes East, 89.2 feet to a point 

on the Southerly edge of an existing rocked road; 
thence South 42 degrees 30 minutes East, Bl.O feet to a point; 
thence South 49 degrees 30 minutes Eaat, 289. 0 feet to a 

point; 
thence South lS degrees 30 minutes East, 9l.O feet to a point; 
thence South 1 degree 30 minutes West, 171.0 feet to a point; 
thence South 1 degree West, 91.6 feet to a point; 
thence South 2 degrees 30 minutes East, 59.0 feet to a point; 
thence South 8 degrees 30 minutes East, 50.0 feet to a point; 
thence South 70 degrees 30 minutes East, 93.0 feet to a point; 
thence South 64 degrees 30 minutes East, 64.0 feet to a point; 
thence South 24 degrees East, 30.0 feet to a point; 
thence North 81 degrees 3 O minutes East, 63. o feet to a point; 
thence South 6 degrees East, 83.0 feet to a point; 
thence South 11 degrees East, 138.0 feet to a point; 
thence South 27 degrees 30 minutes West, 153.0 feet to a point 

in the center of said river, 
thence Northwesterly along the center of said river to the 

point of beginning. 
EXCEPTING THEREFROM that portion in deed Recorded April 5 

1989 in Book ?14, page 508 Records of Clatsop County, Oregon. 
EXCEPTING THEREFROM that portion in deed Recorded June 30, 

1955 in Book 233, page 29 Records of Clatsop County, Oregon. 
EXCEPTING THEREFROM that portion in deed Recorded November 13, 

1973 in aook 388, page 643 Recorde of Clatsop County, Oregon. 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

In the Matter of 

CALEB SIAW 

Respondent. 

OF THE STATE OF OREGON 

) 
) 
) 
) No. WQ/D-NWR-99-168 
) 
) 
) MEMORANDUM 

This is a matter which arises on the DEQ's contention that Respondent failed to comply 

with a Mutual Agreement and Order. I note from the outset, the MAO, signed May 10, 1999, 

should never have been signed between the state and Mr. Siaw and secondly, that the proposed 

fine for failing to comply with paperwork1 is 59.38 times greater than the fine for an actual 

discharge of sewage. 

Mutual Agreement and Order 

The State's premise for this case and for the Order (MAO) fails, based upon a 

fundamental misconception reflected in its letters, statements and position in this case. 

At the time the MAO was signed, Mr. Siaw was not the owner of the property. The State 

!mew or should have !mow that this was the situation or was soon to be the situation as Mr. Malo 

had been involved in previous DEQ hearings and identified as the purchaser. 

The A&D Trust, Adrian and Danny Malo' s trust, is the contract purchaser of the Forest 

Lake Resort. The contract was executed and acknowledged on April 12, 1999. It was not 

1 - Memorandum 

l\!lichael J. Kavanaugh 
Attorney at Law 

4930 S.E. Woodstock Blvd. 
Portland, Or. 97206 

(503) 788-3639 Fax (503) 788-5345 
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recorded until last week. 

The DEQ, in its letter of April 29, 1999, states at page 2, that "If you have sold the 

park, .... please provide .... written documentation ... names and full addresses ... " See Exhibit A. 

In response to that letter, Mr. Siaw sent a copy of the contract. 

On October 8, 1999, the DEQ demanded Mr. Malo " ... demonstrate that you are the owner 

of the Park ... " See Exhibit B. The DEQ had a copy of the contract. 

On November 12, 1999, the DEQ sent Mr. Siaw a letter indicating Mr. Malo and 

Environmental Management Systems has submitted a conceptual plan, but chose to ignore Mr. 

Malo and continued to refer to Mr. Siaw as the owner (first sentence & par. 4.). See Exhibit C. 

In fact, they referred to Mr. Siaw as the "owner of record", hence the misconception and problem 

in this case. 

The only reference to "Owner" in the DEQ regulations that I could find is contained in 

OAR 340-44-0005 (31) regarding Individual On-Site Systems and states that an owner or 

operator includes a "contract purchaser." That definition is repeated in OAR 344-071-0100(92) 

under a subsection for Wells. The only reference that I was able to find to "record owner" 

occurred in OAR 690-017-0010(14) regarding water rights. That section should be referred to 

for comparison and to distinguish it from the section under Ch. 340. 

There is no requirement that the contract purchaser be an owner of record. That concept 

is not good law. ORS 93.020 states that an instrument creating an interest in real property is 

created by a writing, subscribed by the parting creating the instrument and "executed" as required 

by law. The only execution required is an aclmowledgment, which this contract contained. ORS 

93.030(2) requires the consideration to be stated, which this instrument does. 

2 - Memorandum 

Michael J. Kavanaugh 
Attorney at Law 

4930 S.E. Woodstock Blvd. 
Portland, Or. 97206 

(503) 788-3639 i'Gx (503) 788-5345 
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ORS 93.640 states the effect of not recording a contract or conveyance but it does not 

void the transfer except as to "subsequent purchaser in good faith and for a valuable 

consideration ... " Thus the conveyance is valid as between Caleb Siaw and the A&D Trust. In 

accord see: Williams v. First Nat. Banko/Ontario, 48 Or 571, 576-577, 87 P 890 (1906): 

[R]ecording acts are for the purpose of giving notice to those who have none, and thereby 
preventing wrong, and not for the purpose of giving undue advantage to those who have notice and 
thus enabling them to perpetrate wrong. The defendant, having notice, was not a mortgagee in 
good faith, and could gain no advantage by recording its mortgage in Grant county after the 
removal of the sheep to that county. 

That is still good law today and cases discuss the effects of not having recorded the conveyance 

as against subsequent lien holders, etc. 

The result is that the DEQ's position that it would not deal with the A&D Trust is 

incorrect. It also renders the MAO a nullity. The DEQ and Mr. Siaw signed the agreement by 

mistalce, clearly in an effort to finalize the situation. But consider what that Order 

accomplished: a) it required, Respondent, a non-owner to obtain a permit to improve the sewer 

system on property he was not in control of nor had a right to improve; b) it required, 

Respondent, a non-owner, to supply proof of pumping of tanks when he no longer was in control 

of pumping. The MAO was, from its inception, impossible to perform. It should be considered 

a nullity as outside the authority of the DEQ to require a non-owner to perform the tasks set forth 

therein. 

I will say again, that in hindsight, both parties were in a hurry to finalize the matter left 

hanging form the misdemeanor case and neither side stopped to consider what they were signing. 

Where a court, here a state department, lacks authority to enter an order, it is a nullity. State ex 

rel. Juvenile Dept. v. Dreyer 328 Or 332, 339, 976 P2d 1123, 1127 (1999). 

3 - Memorandum 

Michael J. Kavanaugh 
Attorney at Law 

4930 S.E. Woodstock Blvd. 
Portland, Or. 97206 

(503) 788-3639 Fax (503) 788-5345 
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Even if it has some effect in this case, it must be considered in the light of the obvious 

confusion and misunderstanding out of which it arose. 

What the MAO amounts to legally, in my opinion, is a mutual mistake of law, an 

agreement where neither side truly understood the application of the concept "owner" in this 

unusual situation. In Taylor v. McCollom 153 Or App 670, 684, 958 P2d 214 (1998) the court 

stated, in a case involving an attorney fees provision: 

"The recognized grounds for reformation are: (1) A mutual mistake of fact. See, e.g.,> Ray v. 
Ricketts, 235 Or. 243, 383 P.2d 52 (1963). (2) Mistake oflaw where both parties misapprehend the 
legal import of the words used or use words through mutual mistake or inadvertence. See, e.g., Harris 
Pine Mills v. Davidson, 248 Or. 
528, 435 P.2d 310 (1968). (3) Mistake of one party and fraud on the part of the other party. > 
Markwart v. Kliewer, 75 Or. 574, 147 P. 553 (1915)." (Citations omitted.) 

[7] Here, we conclude that, in the context of the CC & Rs, use of the phrase "to be set by 
the appellate court" clearly and convincingly evinces a "[m]istake oflaw where both parties 
misapprehend the legal import of the words used or use words through mutual mistake or 
inadvertence." >Sea Fare, 6 Or.App. at 611, 488 P.2d 840. 

Further, the DEQ failed to recognize the rightful owner as defined in its own regulations. 

They are in breach and should not be allowed to enforce this agreement. 

Assuming the hearings officer proceeds to consider a fine, the amount claim by the DEQ 

is flawed and truly fails to consider the facts and circumstances of this case. The determination 

of a base penalty is vague and unexplained in the Notice of Assessment. The use of a "4" factor 

for the prior significant actions criteria is questioned, as the default order in the records reflects 

a single fine amount. 

Additionally, the values for conduct and cooperation are grossly overstated given the 

non-ownership by Respondent and the DEQ's refusal to deal with Mr. Malo at a time he 

4 - Memorandum 

Michael J. Kavanaugh 
Attorney at Law 

4930 S.E. Woodstock Blvd. 
Portland, Or. 97206 

(503) 788-3639 Aix (503) 788-5345 
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proposed to fix the sewage disposal problem. Those figures should be "O". 

Finally, the economic benefit figure is meaningless, avoided costs alone are not an 

economic benefit. Whose avoided costs are they? Not the Respondents. Not expending 

money to install a sewage disposal system may or may not be an economic benefit. The DEQ's 

figure is based upon an assumption. No cost/benefit analysis is done. The cost of money is not 

included nor is the financial impact of eliminating the spaces nor the cost of continuing to pump 

tanks. Unless the DEQ can show an increase in profits could have been obtained, no economic 

benefit is shown. The OAR's contemplate more. 

Dated: January 16, 2002 

augh OSB 75205 
A orney for Respondent 

I .My understanding is that the allegation is not that the property has not been improved but that the 
permit has not been issued. The fine for the discharge in 1998 was $6,291. The proposed fine here 
is $373,580.00. 

ge 5 - Memorandum 

Michael J. Kavanaugh 
Attorney at Law 

4930 S.E. Woodstock Blvd. 
Portland Or. 97206 

(503) 788-3639 ~ (503) 788-5345 



Oregon 
John A. Kitzhaber, M,D., Governor 

CERTIFIED MAIL RETURN RECEIPT 

April 29, 1999 

Department of Environmental Quality 
Northwest Region 

2020 SW Fourth Avenue 
Suite 400 

Portland, OR 97201-4987 
(503) 229-5263 Voice 
TTY (503) 229-5471 

CALEB SIAW 
19075 SE FOSTER ROAD 
BORING OR 97009 

Re: Permit Application 991481 
File No. l 09808 
Fores~ Lake Resort 
Clatsop County 
WQ/NWR-99-054 
NOTICE OF NONCOMPLIANCE 

By Notice of Noncompliance dated March 19, 1999, the Department of Environmental Quality 
(DEQ or Department) notified you of continuing and new sewage violations at Forest Lake 
Resort. Since that time more violations have been documented by site visits on March 25 and 
again on April 23, 1999. 

The violations of Oregon Revised Statutes (ORS) and Oregon Administrative Rules (OAR) are 
as follows: 

• Allowing sewage to discharge to ground surface (ORS 164.785 and OAR 340-71-130(3)) 

• Operation of the park's sewage systems without a permit (ORS 468B.050) 

• Operation of the holding tanks without DEQ approval of their installation (ORS 468B.080, 
ORS 454.605 to 454.745, and OAR 340-71-175(5). 

These are Class I violations and are considered to be serious violations of Oregon environmental 
law. The terms of your probation for your recent conviction on the criminal charge of water 
pollution in the second degree requires that Forest Lake Resort be in compliance with all state 
water quality regulations. We are therefore referring these additional violations to the Clatsop 
County District Attorney for his consideration as possible probation violations. The Department 
is also considering taking formal enforcement action, which may include assessment of civil 
penalties. 

Exhibit A 

DEQ-1 



Forest Lake Resort 
Page2 

If you have sold the park, please provide the Department with written documentation of the sale 
including the names and full addresses of the new owners. 

If you have any questions, you can contact Anne Cox at (503) 229-6653. 

cc: DEQ/Enforcement 
DEQ/NCBO 
DEQ/NWR/Dewey Darold 

Sincerely, 
;:-:Y" tf1f.. L/11,.1'..,...J',.,f,_.,<Y 

5:J~/,:._ 
Robert P. Baumgartner 
Manager 
Water Quality Source Control 
Northwest Region 

Joshua Marquis, Clatsop County District Attorney 

Exhibit A 



regon 
John A. Kitzhaber, M.D,, Governor 

Department of Environmental Quality 
Northwest Region 

2020 SW Fourth Avenue 
Suite 400 

Portland, OR 97201-4987 
(503) 229-5263 Voice 
TTY (503) 229-5471 

ADRIAN MALO 
HCR 63, BOX 260 
SEASIDE, OR 97138 

Dear Mr. Malo: 

October 8, 1999 

Re: WQ - Clatsop County 
Forest Lake Resort 
File No. 109808 
WPCF Application 

You requested a meeting with a DEQ hydrogeologist regarding issues at the Forest Lake 
Resort. On October 6, 1999, you and Bob Sweeney met with Bob Baumgartner, Lucinda 
Bidleman and me. At that meeting you agreed to respond back to us by October 18, 1999, to 
let us know who is to be the WPCF applicant and permittee. You also promised to give your 
decision on your course of action and timelines for accomplishing it. We have tentatively 
agreed to meet again on October 21. 

There is an existing Mutual Agreement and Order (MAO) with Caleb Siaw, and Dr. Siaw also 
submitted an incomplete WPCF permit application. Until the current MAO is terminated, Dr. 
Siaw is bound by its terms, and we cannot make agreements with you or issue a WPCF permit 
to you. 

If you propose to construct and operate the park's systems, you need to be the 
applicant/permittee. You can either have the Siaw application transferred to you or you can 
fill out a new application and pay the associated fees. You need to submit a written proposal 
in full of your schedule for development including time lines for completion of interim tasks. 

At our meeting, you requested to be able to install a temporary septic system to 
serve the spaces currently connected to holding tanks. Dr. Siaw is bound by 
the MAO until such time as the Order is terminated or modified. The park is 
currently out of compliance. For us to consider your request we will need to 
issue both a new permit and either modify the existing order or issue a new 
order. It should be obvious that we can not have two orders with conflicting 
requirements and schedules. For us to proceed, you need to either demonstrate 

Exhibit B 

DF.Q-t 



Forest Lake Resort 
Page 2 

that you are the owner of the Park thereby eliminating Dr. Siaw's interest or have Dr. Siaw 
request modification of the Order. 

When you have verified who is to be the applicant and we have a complete application from 
that party and a clear proposal for development, we can draft a permit for review as well as a 
MAO to be issued with the permit. The permit and MAO will contain compliance schedules 
for providing additional information as well as for constructing the proposed upgrades. 

If you have any questions about the WPCF permit application, you can contact me at 
(503) 229-6653 or toll free at 1-800-452-4011x6653. For questions about groundwater issues, 
contact Lucinda Bidleman at (503) 229-5273 on Tuesdays or Wednesdays. 

Sincerely, 

Anne Cox, R.S. 
Natural Resource Specialist 
Water Quality Source Control 
Northwest Region 

cc: DEQ/Regional Operations/Charley Herdener 
DEQ/NCBO 
DEQ/NWR/Lucinda Bidleman 
Dr. Caleb Siaw 

19075 SE Foster Road 
Boring, Oregon 97009 

Environmental Management Systems, Inc. 
4080 SE International Way Suite Bl06 
Milwaukie, Oregon 97222 

Exhibit B 
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John A. Kitzhaber, M.D., Governor 

Department of Environmental Quality 
Northwest Region 

2020 SW Fourth Avenue 
Suite 400 

Portland, OR 97201-4987 
(503) 229-5263 Voice 
TIY (503) 229-5471 

CALEB SIAW 
19075 SE FOSTER ROAD 
BORING OR 97009 

November 12, 1999 

Re: Permit Application 991481 
File No. 109808 
Forest Lake Resort 
Clatsop County 
INCOMPLETE APPLICATION 
CONCEPTUAL PLANS 

You are still the owner of record for Forest Lake Resort. If someone else is the owner, please 
provide us with documentation of the transfer of ownership. You are also the only applicant for 
the Water Pollution Control Facilities Permit that is required for the repair and operation of the 
park's sewage disposal systems. The application is still incomplete. This letter addresses only 
the issues pertaining to your incomplete application. 

By Notice dated August 16, 1999, you were requested to submit a conceptual plan for the park 
system upgrade and a hydrogeologic characterization. We have not received from a qualified 
professional any information pertaining to groundwater issues. 

Bob Sweeney, Environmental Management Systems, recently submitted a conceptual plan on 
behalf of Adrian Malo for a 2000 square foot recirculating gravel filter (RGF) followed by a 
2,000 square foot bottomless sand filter (BSF) to be constructed in the tent area between the road 
and berm in the southwest comer of the park. This has been proposed as a system to serve the 
full park, with units to be connected to the system over a 5 year period. 

There is no indication that you were involved with the attached conceptual plan or that you 
would agree to construct or operate such a system. However, since you are the permit applicant 
and owner of the park, we are responding back to you with our evaluation of this concept. We 
have the following comments: 

• There is not sufficient area for placement of both the RGF and the BSF in this area. We 
confirmed this by site visit. The RGF would need to be located elsewhere in the park. 

• The site for the BSF will need to be surveyed to demonstrate that the 50 foot setback from the 
river can be met. To show this, you will need to submit a to-scale map showing the surveyed 

Exhibit C 
DEQ·l 



Forest Lake Resort 
Page 2 

locations of the BSF site, berm, Necanicum River, flood plain, channels and high water line 
adjacent to the site. We cannot permit a BSF here until this work is completed. 

• The BSF at 2,000 square feet would be loaded at a rate of 5 gallons per square foot per day. 
The BSF size needs to be maximized in order to reduce the potential for hydraulic 
overloading of the filter. In fact, we would expect little or no treatment of the RGF filtrate to 
occur at the proposed loading rate. 

• We are requiring that the influent to the BSF be denitrified and disinfected, as the BSF cannot 
be expected to provide significant treatment. The BSF and RGF are essentially aerobic 
systems and cannot be expected to denitrify, as this requires anaerobic conditions. The 
construction plans will need to include post RGF treatment to reduce total nitrogen to no 
more than 5 mg/I and to disinfect, probably via ultra violet (UV) disinfection or other means. 

• The Department expects the full park to be connected to the proposed upgrade upon 
completion of construction. 

With the above stated levels of required treatment, we can reduce the requested groundwater 
information to that found in a Preliminary Groundwater Assessment. Such an assessment will 
necessarily include, however, a determination of the seasonal variations of both depth to and 
quality of the groundwater at the site. If you propose and build a system that adequately reduces 
or removes pollutants to the point that the hydrogeological assessment demonstrates it will 
comply with OAR 340-40-030, the Department may determine that groundwater concentration 
limits and ongoing monitoring of groundwater will not be required. 

Submit detailed plans for construction of the proposed upgrade and a Preliminary Groundwater 
Assessment within 30 days of the date of this letter. The WPCF permit cannot be issued until 
these exhibits have been submitted and approved. 

If you have any questions about the WPCF permit application, you can contact me at 
(503) 229-6653. For questions about groundwater issues, please contact Lucinda Bidleman at 
(503) 229-5273 on Tuesdays or Wednesdays. 

Enclosures---conceptual plan 

Sincerely, 

Anne Cox, R.S. 
Natural Resource Specialist 
Water Quality Source Control 
Northwest Region 

Exhibit C 
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cc: DEQ/Enforcement 
DEQ/NCBO 
DEQ/NWR/Lucinda Bidleman 
Environmental Management Systems, Inc. 
4080 SE International Way Suite BI 06 
Milwaukie, Oregon 97222 

Adrian Malo 
HCR 63 Box 260 
Seaside, Oregon 97138 

Exhibit C 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OF THE STATE OF OREGON 

In the ll.1atter of 

CALEB SIAW 

Respondent. 

) 
) 
) 
) No. WQ/D-NWR-99-168 
) MOTION TO JOIN INDISPENSABLE PARTY 
) MOTION TO POSTPONE AND CONSOLIDATE 
) 

Comes now Respondent Caleb Siaw, by and through his attorney, Michael J. Kavanaugh, 

and moves this court to join A&D Trust, and/or Adrian and Danny Malo, the owners of the 

property. Respondent relies upon OAR 137-003-0520 and ORCP 29. 

Currently, the DEQ seeks to enforce an agreement which requires a non-owner of the 

property, Respondent, to obtain a permit to construct a sewage treatment facility on property he 

no longer owns and to make monthly reports which the trust was in control of and for work 

which the trust actually performed. 

The DEQ has been aware of the sale of the property to the trust since the meetings 

leading to the execution of the MAO before the court at this time. Respondent was 

unrepresented by an attorney when he signed the MAO as an "owner", after the sale of the 

property. 

Without the addition of the current owner( s) of the property complete relief cannot be 

1 - Motion to Join Indispensable Party 

Michael J. Kavanaugh 
Attorney at Law 

4930 S.E. Woodstock Blvd. 
Portland, Or. 97206 

(503) 788-3639 Fax (503) 788-5345 
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granted. As late as Friday, January 11, 2002, Jeff Bachman indicated the DEQ was still looking 

for a resolution of the sewage problem as the best outcome of the hearing. In fact, it is the policy 

of the State to encourage and move toward improvement. ORS 454.607. 

Without the owner(s) involvement in any decision, the property cannot be affected and 

multiple litigation is probable. While Respondent is the legal title holder, A&D Trust is the 

equitable title holder and both parties are necessary for a determination. Cf. Egaas v. Columbia 

Ccuntv, 66 Or App 196, 673 P2d 1372 (1983). 

The A&D Trust should be served and joined in this action. 

Postponement & Consolidation 

Currently, a hearing of some type is set with respect to the A&D Trust in March, 2002, I 

13 believe. This matter should be consolidated with that hearing. 
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In the alternative, Respondent moves to postpone the current hearing to allow it to join 

the A&D Trust in this matter. 

Respondent further relies upon the affidavit attached hereto. 

Dated this 12'h day of January, 2002. 

. Kav naugh OSB 75205 
Attorney for Respondent 

~<ige 2 - Motion to Indispensable Join Party 

Michael J. J(avanaugh 
Attorney at Law 

4930 S.E. Woodstock Blvd. 
Portland, Or. 97206 

(503) 788-3639 F4x (503) 788-5345 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

In the Matter of 

CALEB SIAW 

Respondent. 

STATE OF OREGON 

County of Multnomah 

OF THE STATE OF OREGON 

) 
) SS. 

) 

) 
) 
) 
) No. WQ/D-NWR-99-168 
) 
) AFFIDAVIT OF CALEB SIA W 
) 

I, Caleb Siaw, do on oath depose and state as follows: 

1) I was the owner of the Forest Lake Resort originally the Riverside Lake Resort, from 

approximately Nov., 1997, to April 12, 1999 when the property was sold on contract to A&D 

Trust, Danny Mal Trustee. 

2) This sale had been in the works for three months. Adrian Malo had in fact attended all 

of the meetings with the DEQ regarding sewer improvements that had occurred up to that time. 

3) The State, DEQ, was aware that the property was being sold to the Malo' s as his 

presence at the meetings had been explained, naming him the purchaser. 

4) Since April, 1999, the Malo's Trust has collected the rents, paid the taxes, and to the 

best of my knowledge, done the tank pumping required for the temporary tanks. 

5) As the offending use has been eliminated, the Malo Trust has been the entity which has 

1 - Affidavit - Siaw 

Michael J. Kavanaugh 
Attorney at Law 

4930 S.E. Woodstock Blvd. 
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evicted or moved out the three (of eight) remaining tenants that utilized the leaking portion of the 

system. See FED Judgment attached regarding last tenant - unit 36A. 

6) The Trust began paying me on the contract of sale in November, 2000. At or about 

that time, the purchaser price was renegotiated downward from $900,000 to $550,000.00 to 

allow the Trust to repair the sewage system. 

7) I have tried personally and through my attorney to work with the State and the Trust to 

resolve the situation, but have met with little help from the Trust. 

I am unable to make any needed repairs to the property as I am no longer the owner. 

8) When I signed the MAO in May, 1999, I was not represented by an attorney. I did not 

realize that the State would ignore my sale of the property. I did not intend to mislead the State 

in any way in executing the document as the "owner" as I believed everyone was fully aware of 

the sale of the property based on Adrian Malo' s involvement as the purchaser. I signed the 

document because I thought I had to do so based upon my earlier misdemeanor criminal 

conviction sentence. 

Subscribed and Sworn to before me this 12'h day of January, 

OFFICIAL SEAL 
MICHAEL J. KAVANAUGH 

NOTARY PUBLIC-OREGON 
COMMISSION NO. 341127 

MY COMMISSION EXPIRES DEC. 12, 2004 
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• 
IN THF; CIRCUIT COURT()~ nm STATE O~' OREGON 

FOR TH~; COUNTY OF CLATSOP 

) 
FOREST LAK R RESORT J:IY & THROUGH } 
A& DTRUST, } 
Plainl.iff(s); } 

vs. 

PEGGY ALLEN & ALI. OTHERS, 
Defondant(s). 

} 
} 
) 
} 
) 

JUDGMENT/ 
S~lftlfs2';:TEB Jl:lf1Cl\f'rr 1•r 

(RETURN OF PERSONAL PROPERTY/FED) 

CASE NO.; 01-8252 

On December 6. 2001, this case came for trial in an FED action. 
The l'ol lowlng pmties appeared: 
( .-'[ Plaintift\s) per Dw 13,zyih,.<. __ (...) Defendant(s) per __,;l"'H:.......,P<'to="'4""<!"')'----( )Neither 

' 
(..{Judgment of restitution for possc,.ion of premises for plaintiff(s) 

Address: 85203 HWY 101SPACE36-A, SEASIDE, OREGON 97138 

) Effective Immediately ( 0'Effective Jetll')UfW'\ 8') I ;;?66?--

( ) Return of personal property. It is hereby ordered that the Sheriff seize and deliver to 
the Plainti ff/.Oefendant the pl'Operty: ( ) Listed on attached sheet 

( ) Described as follows: ________________________ _ 

( 

~~';;,!~~:'.'.i:e;~dto~e~u~'.~ •. ~o~v~t:::~:;:~~~~~~h~D~t'Vl~~~~J:'.:~~~~~:.:~~~:;:~A~u:i· 
) Case continued to __________ at A.M. / P.M ... Room ___ _ 

( ) !tis further ordered; _________________________ _ 

( ) l)cfondm1t shall file an Answer no later than A.M. I P.M. on--------
---·- , 2 . ff an Answer is not filed by the above staled time a Judg-
ment for Restitution of Prem.iscs will issue effective A.M. /P.M. on _____ _ 
-----' 2 ____ . 



CERTIFICATE OF MAILING 

I hereby certify that I served the Motion to Join Indispensable Party, Motion to 

Consolidate or Postpone and Affidavit, on the following persons: 

Jeff Bachman 
Dept. of Environmental Quality 
811 S.W. Sixth Ave. 
Portland, Or. 97204 

on January 15, 2002, by fax and by depositing a true copy of the above item, addressed as shown 

above, on said date in the U.S. Mail, postage prepaid, at the post office in ortland, Oregon. 

,/ 
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regon 
john A. Kitzhaber, lvLD.,Governor 

April 15, 2002 

Ken L Betterton 
Hearing Officer Panel 
875 Union Street NE 
Salem, OR 97311 

In the matter of: Caleb Siaw,MD. 
Case No. WQ/D-NWR-01-99-186 

Dear Mr. Betterton: 

Department of Environmental Quality 
811 SW Sixth Avenue 

Portland, OR 97204-1390 
(503) 229-5696 

TDD (503) 229-6993 

The Department is in receipt of your Proposed Order dated April 5, 2002. The 
Department, under Oregon Administrative Rule (OAR) 137-003-0655, requests that you revise 
and reissue the Proposed Order to clarify two of the rulings. 

First, page 17 of the Order, in reference to the Department's decision to impose one daily 
civil penalty for each month in which a violation occurred, states "Without statutory or 
administrative rule authority to impose penalties for each month, DEQ carmot impose such 
penalties,'' ls it your decision that ORS 468. 140 requires DEQ to assess a penalty for only one 
day of violation or for every day of violation, but does not confer discretion on the Department to 
assess penalties for an intermediate number of days of violation? 

Second, page 18 of the Proposed Order states "Because the administrative rules provide for 
an enhanced penalty for a continuous violation, it is more appropriate to address the continuous 
nature of the violation in the penalty calculation, rather than impose a separate penalty for each day 
of violation." Is it your decision that, when a violation spans more than one day, OAR 340-012-
045(1)(c)(C) requires that the penalty be based on a single day as aggravated by the "O" factor, or is 
this a case-specific decision? If it is case specific, what is your basis in fact and law that "it is more 
appropriate to address the continuous nature of the violation m the penalty calculation." 

The time requirements to appeal the Order to the Environmental Quality Commission 
should run from the date the revised Order is issued. If you have any questions, please feel free 
to call me at (503) 229-5950. 

Sincerely, 

.~ .. / 
)'.< 

Jeff Bachrniln 
Environmental Law Specialist 

cc: Michael J. Kavanaugh, 4930 SE Woodstock, Portland, OR 97206 

DEQ-1 
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Case Type: DEQ 

STATE OF OREGON 
Before the Hearing Officer Panel 

For the 
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STATE OF OREGON 
BEFORE THE HEARING OFFICER PANEL 

FOR THE ENVIRONMENTAL QUALITY COMMISSION 

IN THE MATTER OF: 

Caleb Siaw, M.D., 

Respondent. 

) 
) 
) 
) 
) 
) 
) 

PROPOSED ORDER 

Hearing Officer Panel Case No. 060602 
Agency Case No. WQ/D-NWR-99-1861 

CLATSOP COUNTY 

HISTORY OF THE CASE 

The Department ofEnviromnental Quality (DEQ) issued a Notice of Assessment of Civil 
Penalty pursuant to ORS 468.126 through 468.140, ORS Chapter 183, and OAR Chapter 340, 
Divisions 11 and 12, to respondent Caleb Siaw, M.D., on July 31, 2001. The notice alleges that 
from or about September 15, 1999 respondent violated ORS 468.140(1)(c) and committed two 
Class I violations by violating an order of the Enviromnental Quality Commission, by violating 
Paragraph 15.B(l) of a Mutual Agreement and Order (MAO), Case No. WQ/D-NWR-99-186 
(sic), by failing to submit the information required to complete his application for a WPCF 
permit (violation 1), and that respondent violated Paragraph 15.A(4) of MAO Case No. WQ/D
NWR-99-212 (sic)2

, by failing to submit holding tank pumping receipts for the previous month 
(violation 2). The notice assessed a civil penalty in the amount of $373,580 for violation 1. 

On or about August 8, 2001 respondent filed a written request for hearing and answer. 
Respondent generally denied the allegations in the notice, and asserted as affirmative defenses 
that he had negotiated with DEQ to have the tanks pumped in accordance with the Mutual 
Agreement and Order, that he ceased to use the offending area for sewage disposal, removed the 
homes hooked up to the offending area and did not violate sewage disposal laws, and that on or 
about April 8, 1999 respondent sold the property on contract, and no longer owned the property. 

On January 15, 2002 respondent filed a Motion to Join Indispensable Party/Motion to 
Postpone and Consolidate. Respondent sought to join A & D Trust, and/or Adrian and Darmy 
Malo (sic), the owners of the property. Respondent cited OAR 137-003-05203 and ORCP 294 to 

1 The Notice of Assessment of Civil Penalty incorrectly names the case number as "WQ/D-NWR-99-168." The 
correct case number is "WQ/D-NWR-99-186." The correction to the case number was made by interlineation at the 
beginning of the hearing on Jaouary 17, 2002. 

2The July 31, 2001 notice incorrectly names the case number for the MAO. The correct case number is "WQ/D
NWR-98-212," not "WQ/D-NWR-99-186" or "WQ/D-NWR-99-212." 
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support his motion. The Oregon Rules of Civil Procedure (ORCP) do not apply to administrative 
proceedings in Oregon. 5 OAR 13 7-003-0520 addresses the filing of documents, motions, 
pleadings and orders, and the deadline for filing such papers with the Hearing Officer Panel, not 
joining other parties to contested case hearing. OAR 137-003-00056 does provide for the 
participation in a hearing by other persons who have an interest in the outcome of an agency's 
contested case. That other person must file a petition with the agency at least 21 days prior to the 
date set for the hearing. No such party filed a timely petition here, rather respondent filed a 
motion to join another party. Moreover, motions must be filed at least seven calendar days 
before the date set for the hearing (scheduled in this case for January I 7, 2002). OAR 137-003-
0630.7 Respondent filed its motion two days before the hearing, and did not comply with the 
rule. Respondent's Motion to Join an Indispensable Party/Motion to Postpone and Consolidate 
was denied. 

A hearing was held in Portland, Oregon on January 17, 2002 before Ken L. Betterton, 
administrative law judge. Jeff Bachman, environmental law specialist, represented DEQ. 
Respondent appeared and was represented by Michael J. Kavanaugh, attorney at law. Anne Cox 
and Les Carlough testified as witnesses for DEQ. Robert Sweeney, Adrian Malo and Caleb 
Siaw, M.D., testified as witnesses for respondent. 

A telephone conference hearing was held on February 13, 2002 to address additional 
documents as exhibits for the record. Jeff Bachman represented DEQ at the telephone 
conference hearing. Michael J. Kavanaugh represented respondent. 

The parties filed their written closing arguments on March I, 2002, at which time the 
record closed. 

3 OAR 137-003-0520 provides, in part: 
(I) Unless otherwise provided by these rules, any documents, correspondence, motions, pleadings, rulings 
and orders filed in the contested case shall be filed as follows: 

* * * * * 
(b) With the Hearing Officer Panel or assigned hearing officer after the agency has referred the case to the 
Panel and before the assigned hearing officer issues a proposed order, 

* * * * * 
4 ORCP 29 provides for the "Joinder of Persons Needed for Just Adjudication." 

5 ORCP 1 provides: 
A Scope. These rules govern procedure and practice in all circuit courts of this state, * * *. 

6 OAR 137-003-0005 provides, in part: 
(1) Persons who have an interest in the outcome of the agency's contested case proceeding or who 
represent a public interest in such result may request to participate as parties or limited parties. 
(2) A person requesting to participate as a party or limited party shall file a petition with the agency at least 
21 calendar days before the date set for the hearing * * *. 

7 OAR 137-003-0630 provides, in part: 
(I) Unless otherwise provided by statute or rule, all motions shall be filed in writing at least seven days 
before the date of the hearing * * *. 
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EVIDENTIARY RULING 

Administrative Law Judge Exhibits A through E, respondent Exhibits 1 through 7 from 
the hearing on January 17, 2002 and Exhibits 8 through 13 from the telephone hearing on 
February 13, 2002, and DEQ Exhibits 100, 105 through 107, and 109 through 128 were admitted 
into the record without objection. Respondent objected to DEQ Exhibits 101, 102, 103 104, and 
108 as not relevant. Those exhibits are relevant to DEQ's allegations. Respondent's objections 
were overruled and the exhibits were admitted into the record. Respondent objected to Exhibit 
129 as repetitive, and to Exhibit 130 as cumulative and contradictory.8 Exhibits 129 and 130 met 
the standards for admissibility in ORS 183 .450 and were admitted into the record. 

ISSUES 

(1) Did respondent violate ORS 468.140(1)(c) by violating an order of the Enviromnental 
Quality Commission by failing to submit information required to complete his application for a 
WPCF permit, and if so, what penalty should be imposed under OAR Chapter 340, Divisions 11 
and 12? 

(2) Did respondent violate ORS 468.140(1)(c) by violating an order of the Enviromnental 
Quality Commission by failing to submit holding tank pumping receipts for the previous month? 

FINDINGS OF FACT 

(1) Respondent Caleb Siaw purchased real property in his own name in Clatsop County, 
Oregon, generally described as HCR 63, Box 225, Seaside, Oregon, from Sama H. Banki by 
warranty deed dated October 30, 1996, and recorded November 4, 1996 in Clatsop County land 
records. (Ex. 9.) The property consists of several acres near the. Necanicum River, outside 
Seaside, Oregon, that had operated for many years as a mobile home and RV park (known as 
Forest Lake Resort), including about 44 spaces for mobile homes and RVs, and a laundry. (Ex. 
100.) The owner of the property typically has rented the spaces to tenants and collected the rents 
for income. A space rents for about $200 per month. 

(2) The resort operated for many years before April 1, 1995, when DEQ adopted OAR 
340-071-0130, which requires a Water Pollution Control Facilities (WPCF) permit for any 
system or combination of systems with a total sewage flow design capacity greater than 2,500 
gallons per day. The average sewage flow for a single family residence is 250 gallons per day. 
The resort used a collection of drain fields and septic tanks to dispose of sewage at the resort. 
Because the resort, as well as many other similar facilities, operated prior to the effective date of 

8 ORS 183.450 sets forth the standards for the admissibility of evidence in contested cases. ORS 183.450 states: In 
contested cases: 

(!) Irrelevant, immaterial or unduly repetitious evidence shall be excluded * * *. All other evidence of a 
type commonly relied upon by reasonably prudent persons in conduct of their serious affairs shall be 
admissible. * * *. 
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OAR 340-071-0130, those existing sewage disposal systems were "grandfathered in," without 
the need to apply for and obtain a WPCF permit, so long as the sewage system was not expanded 
or needed repairs. 9 

(3) DEQ received complaints from tenants at Forest Park Resort as early as 1996 that the 
sewage disposal system at the resort property did not function properly, causing raw sewage to 
pond and spill onto the ground surface near tenants' residences. DEQ mailed notices of 
noncompliance to Sama Banki in June and in August 1996. On December 17, 1997, DEQ 
mailed a notice of noncompliance to respondent by certified mail, informing him of complaints 
from tenants about sewage spilling onto the ground surface, about repeated violations of 
environmental protection laws, and that he needed to apply for a WPCF permit no later than 
January 1, 1998 and submit plans and specifications for a sewage treatment system by February 
1, 1998. (Ex. 101.) 

(4) On February 5, 1998, DEQ mailed respondent another notice of noncompliance by 
certified mail, informing him that he still had not filed his application for a WPCF permit, and 
that DEQ inspectors had visited the resort on several recent occasions and seen evidence of 
continued sewage disposal system failures on the property. (Ex. 102.) Respondent submitted an 
incomplete application for a WPCF permit to DEQ on February 17, 1998. DEQ returned the 
application to respondent on March 13, 1998, with a letter explaining to him what he needed to 
submit in order to make his application complete. (Ex. 103.) On March 24, 1998 DEQ mailed 
respondent another notice of noncompliance by certified mail, reciting the prior notices of 

9 OAR 340-071-0130(16) provides, in part: 
(a) Owners of existing systems meeting the system descriptions in (15)(a), (b), and (d) through (g) of this 
rule are not required to apply for a WPCF pennit until such time as a system repair, or alternation is 
necessary; 

* * * * * 
OAR 340-071-0130(6) defines "alternation" as "expansion or change in location of the soil absorption facility or 
any part thereof. Minor alternation is the replacement or re-location of a septic tank or other components of the 
system other than the soil absorption facility." 

OAR 340-071-0130(115) defines "repair" to mean: 
"[i]nstallation of all portions of a system necessary to eliminate a public health hazard or pollution of public 
waters created by a failing system. Major repair is defined as the replacement of the soil absorption 
system. Minor repair is defined as the replacement of a septic tank, broken pipe, or any part of the on-site 
sewage disposal system except the soil absorption system." 

OAR 340-071-0130(15) provides: 
Operating Permit Requirements. The following systems shall be constructed and operated under a 
renewable EPCF permit, issued pursuant to OAR 340-071-0162. 
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noncompliance and the numerous complaints and sewage disposal law violations at the resort. 
(Ex. 104.) 

(5) Respondent submitted another application for a WPCF permit on March 31, 1998. · 
(Ex. 105.) DEQ notified respondent in writing on April 30, 1998 that his application was 
incomplete because he failed to submit an approvable plan for the upgrade and repair of the 
sewage disposal system. (Ex. 106.) 

(6) Respondent and Richard Johnson, who was in the process of purchasing the resort 
property from respondent, met with DEQ natural resource specialist Anne Cox on August 27, 
1998 to discuss the resort and what needed to be done to bring the sewage disposal system into 
compliance. DEQ outlined the various options for correcting the sewage disposal system and 
confirmed the options in a letter to respondent and to Johnson on September 1, 1998. (Ex. 107.) 
No contract of sale or other document of conveyance from respondent to Johnson was recorded 
in county deed records at that time. On July 30, 1998, Caleb Siaw, Trustee for Caleb Siaw, P .C., 
Trust, signed a memorandum of sale to sell the Forest Lake resort property Richard K. Johnson 
and Joyce M. Johnson, husband and wife. (Ex. 13.) The Johnsons made a few payments on the 
contract, then stopped, and let the property go back to respondent. The memorandum of sale was 
recorded in Clatsop County land records on October 8, 1998. (Id.) On August 16, 2000, the 
Johnsons signed a bargain and sale deed, deeding the property back to Caleb Siaw, P.C., Trust. 
(Ex. 12.) That deed was recorded in the Clatsop County land records on August 25, 2000. (Id.) 

(7) DEQ mailed another notice of noncompliance by certified mail to respondent on 
September 21, 1998, again outlining the past notices of noncompliance of DEQ statutes and 
administrative rules, and requesting that respondent submit a completed application for a WPCF 
permit. (Ex. 108.) 

(8) During the late summer of 1998, DEQ referred environmental law violations at Forest 
Lake Resort to the Clatsop County District Attorney for criminal prosecution. The Clatsop 
County grand jury indicted respondent for water pollution in the first degree on September 10, 
1998. Respondent entered a plea of no contest to water pollution in the second degree in Clatsop 
County Circuit Court on January 22, 1999. The court sentenced respondent to probation, with 
conditions, among others, that he pay a fine of $10,060 and "make a good faith effort to comply 
with all DEQ requirements necessary to bring the property known generally as Forest Lake 
Resort into compliance with DEQ rules and regulations regarding waste material." (Ex. 110.) 

(9) On December 9, 1998 DEQ received a copy of a rough drawing of a plan for a 
sewage disposal treatment plant at Forest Lake Resort from Robert Sweeney, a consultant with 
Environmental Management Systems, on respondent's behalf. DEQ could not ac.cept the plans 
because they lacked a site evaluation. 

(10) On December 15, 1998 DEQ issued and served respondent with a Notice of 
Violation Department Order and Assessment of Civil Penalty, Case No. WQ/D-NWR-98-212, 
alleging three violations of environmental laws and seeking, among other relief, civil penalties in 
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the amount of $6,291, and requiring respondent to submit to DEQ by the 15th of each month the 
temporary holding tank pumping records for the preceding month. (Ex. 109.) Respondent 
requested a hearing on the notice, but did not appear at the hearing scheduled for July 8, 1999. A . 
default order was taken against respondent on August 25, 1999. (Ex. 130.) The order 
established one Class I and two Class II violations. (Id.) 

(11) DEQ's Anne Cox met with respondent and Sweeney on February 23, 1999, to 
explain to them what respondent needed to do to bring the sewage disposal system at Forest Lake 
Resort into compliance with the law. The February 23, 1999 meeting led to DEQ and respondent 
entering into a Mutual Agreement and Order (MAO), Case No. WQ/D-NWR-98-212, signed by 
respondent on May 10, 1999, and adopted as a Final Order by the Environmental Quality 
Commission on May 20, 1999. (Ex. 114.) On page 1 of the MAO, respondent acknowledged 
that he owned or operated Forest Lake Resort, although he wrote the words "former owner" 
below his signature on the last page of the order. (Id. at 7.) Respondent wrote in some changes 
on the MAO, and initialed those changes. (Id. at 1, 3, 5-6.) The signatory for DEQ did not 
initial the changes made by respondent when the signatory signed the MA0. 10 

(12) The MAO did not resolve the Notice of Assessment of Civil Penalty and Department 
Order in Case No. WQ/D-NWR-98-212, that DEQ issued to respondent on December 15, 1998. 
(Id. at 2.) The MAO authorized respondent to construct and use holding tanks for temporary 
sewage collection until such time as respondent could install a DEQ approved permanent sewage 
disposal system with a WPCF permit. (Id. at 3-4.) The MAO ordered respondent in Paragraph 
15.B(l) to complete a WPCF permit within 30 days of being notified by DEQ if DEQ 
determined a WPCF permit was needed based on a soil evaluation. Respondent also had the 
responsibility pursuant to the terms of the MAO to provide a groundwater study and a narrative 
and conceptual plan for the upgrade. (Id. at 4.) Within 30 days of submitting a complete WPCF 
permit application, respondent agreed to submit acceptable plans and specifications for a sewage 
system to serve the entire facility. (Id. at 5.) The MAO ordered respondent in Paragraph 
15.A(4) to submit the holding tank pump records by the 15th day of the month for the preceding 
month. (Id. at 3-4.) Respondent acknowledged in the MAO that he had actual notice of the 
contents and requirements of the MAO, and that failure to fulfill any of the provisions of the 
MAO would constitute a violation of the MAO and subject himself to civil penalties. (Id. at 6.) 

(13) On June 7, 1999, DEQ mailed a letter to respondent reminding him that he needed to 
get his temporary holding tanks approved by June 20, 1999, that he needed to submit his holding 
tank pump records for May by June 15, and that he needed to complete an application for a 
WPCF permit within 30 days of the signing of the MAO. (Ex. 115.) 

(14) In August 1999, respondent provided DEQ with monthly pump receipts through 
June 1999. On August 16, 1999 DEQ mailed respondent a notice of noncompliance and notice 
of incomplete application for a WPCF permit. (Ex. 116.) DEQ noted in its August 16, 1999 

10 Because both parties did not initial the changes respondent wrote on the MAO, those changes have no legal effect. 
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notice that respondent had provided a soil evaluation report on July 22, 1999, nine weeks after 
the parties had signed the MAO. (Id.) 

(15) On November 12, 1999 DEQ mailed respondent a notice that his application was 
incomplete, and that he still had not submitted a conceptual plan for the resort's system upgrade 
or a ground water report. (Ex. 117.) In the notice, DEQ reminded respondent that he was still 
the only applicant on the application for the WPCF permit and that he still was the owner of 
record for Forest Lake Resort, but that ifhe had transferred ownership of the property, he needed 
to provide DEQ with proof of the transfer of ownership. (Id.) 

(16) On March 10, 2000 DEQ mailed a notice of noncompliance to respondent, 
informing him that although he still had not submitted the required upgrade plans, DEQ had gone 
ahead and prepared a draft permit on review, to be followed by a period for public comment. 
The notice went on to inform respondent that his failure to submit the plans previously requested 
constituted a violation of the MAO, and that the violation had been referred for enforcement 
action by DEQ. (Ex. 118.) 

(17) DEQ issued a notice of noncompliance to respondent by certified mail on April 10, 
2001, informing respondent that he was in violation of the MAO for not submitting a complete 
application for a WPCF permit, and for not submitting the monthly pump receipts for the period 
July 1999 through March 2001. (Ex. 119.) In a telephone conversation with DEQ's Anne Cox 
on April 12, 2001, respondent stated that he no longer owned the Forest Lake Resort property. 
DEQ checked the county land records and could find no record that the property had been 
transferred out of respondent's name as an individual. 

(18) During the spring of 1999, respondent told other individuals, including individuals 
with DEQ, that he was in the process of selling the Forest Lake Resort property. (Ex. 125.) 
Adrian Malo attended several meetings between DEQ and respondent during 1999 regarding the 
property, the WPCF permit, and the various sewage disposal problems on the property. Malo 
owned farm property across the highway from respondent's property. About May 1999, Malo 
told DEQ personnel that he was in the process of purchasing the Forest Lake Resort property 
from respondent, and that ownership transferred to him on May 1, 1999. (Ex. 126.) DEQ 
personnel asked Malo to provide them with documentation showing the transfer of ownership, 
but Malo never did so. 

(19) About April 12, 1999, respondent signed a real estate contract as "Caleb 
Siaw/Trustee for Caleb Siaw, P.C. Trust," to sell the Forest Lake Resort property to "Danny Mal, 
Trustee for A & D Trust." (Ex. 1, 11.)11 The contract recited that possession of the property 
would transfer to Mal on April 10, 1999. (Id.) The contract recited a purchase price for the 
property and terms as follows: 

11 Exhibit 1, submitted by respondent at the January 17, 2002 hearing, and Exhibit 11, submitted at the February 13, 
2002 telephone hearing, differ. Exhibit 1 consists only of the first two pages of the real estate contract. Exhibit 11, 
also has the two Exhibits, "A and B," attached to it. Moreover, some unknown person wrote information on the first 
page of Exhibit 11 about "maps" and a "tax account" that does not appear on Exhibit 1. 
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"$900,000, with a $100,000 contract assignment paid on execution, and the $800,000 
balance payable at $4,000 per month for 30 months at 6% interest, thereafter payable at 
8% interest for the remainder of the contract, with the first payment due May 15, 1999, 
and a like payment each month thereafter." (Id.) 

Respondent received his first payment on the contract in November 2000, followed by a few 
sporadic later payments. An Exhibit B, "Stipulations to the Contract,'' provided, among other 
clauses, that "seller agrees to pay and obtain DEQ approval on all septic systems within 
described property." (Ex. 11 at 4.) The contract required the seller: [w]hen the purchase price is 
fully paid and upon request and upon surrender of this agreement, to deliver a good and 
sufficient deed conveying the premises in fee simply unto the buyer." (Ex. I at 2.) 

(20) Danny Mal is the brother of Adrian Malo. 12 Adrian Malo had no ownership interest 
in A & D Trust, although he managed property for the trust. A & D Trust was set up for children 
of the Mal/Malo families. Neither respondent, Adrian Malo nor Danny Mal provided DEQ with 
a copy of the real estate contract of sale during the spring or summer of 1999. Respondent's 
wife provided a copy of the real estate contract, without the exhibits attached, to DEQ by fax in 
December 1999. (Ex. 128.)13 No contract or memorandum of contract sale between respondent 
or Caleb Siaw, P .C., Trust and Danny Mal, Trustee for A & D Trust was filed in Clatsop County 
land records prior to December 200 I. 

(21) DEQ could have dealt with a purchaser of the Forest Lake Resort property on the 
WPCF permit and installation of a new sewage disposal system, ifDEQ had been provided with 
documentary proof that respondent had actually sold the property to another party. 

(22) Respondent had a stroke in November 1999. The stroke affected his memory and 
caused other health problems that limited respondent's ability to deal with the Forest Lake Resort 
property. Respondent lived in Boring, Oregon, southeast of Portland, between 1997 and 2002. 

(23) On August 7, 2000 Caleb Siaw, as grantor, executed a quitclaim deed to "Caleb 
Siaw, Trustee for the Caleb Siaw, P.C. Trust, nunc pro tune, July 1998." (Ex. 10.) That deed 
was recorded in Clatsop County land records on November 8, 2000. (Id.) 

(24) Respondent spent between $18,000 and $20,000 to install temporary holding tanks 
for sewage on the resort property. Respondent spent approximately $20,000 prior to May I, 
1999 to pump sewage from the property. Respondent purchased two mobile homes from tenants 
and moved those homes from the property, thereby unhooking them from the existing sewage 

12 It is unclear why the two brothers spell their last narues differently. 

13The copy of the real estate contract faxed by respondent's wife consists of the first two pages only, and appear 
identical to Exhibit 1. 
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disposal system. Respondent also unhooked an additional eight dwellings from the disposal 
system, in an effort to try and relieve some of the problems with the existing system. 

(25) Bob Sweeney submitted a report on December 14, 1999 to respondent estimating the 
total cost of$247,000 to complete a sewage treatment facility on the Forest Lake Resort property 
that would comply with the MAO and DEQ requirements. (Ex. 120.) The useful life of such a 
sewage treatment system is about 20 years. 

(26) In October 2000, DEQ's Anne Cox received information that a local developer was 
negotiating to purchase the Forest Lake Resort property from respondent, but that respondent 
turned down the offer as too low. 

(27) DEQ calculated the economic benefit ("EB") portion of the civil penalty by using 
the U.S. Environmental Protection Agency's BEN computer model, that calculates the economic 
benefit from the avoidance or delay gained by noncompliance. The BEN model uses a cost of 
money factor (i.e., interest rate), a tax rate, and the useful life the treatment facility to calculate 
the approximate dollar value of the economic benefit gained through noncompliance. DEQ 
calculated the EB value as $191,700. 

(28) Respondent did not submit any receipts for the pumping of the temporary holding 
tanks for the resort property after the one submitted for the month of June 1999, submitted on 
July 11, 1999. 

CONCLUSIONS OF LAW 

(1) Respondent violated ORS 468.140(1)(c) by violating an order of the Environmental 
Quality Commission by failing to submit information required by DEQ to complete his 
application for a WPCF permit. A civil penalty in the amount of $198,600 should be imposed 
against respondent for this violation. 

(2) Respondent violated 468.140(1)(c) by violating an order of the Environmental 
Quality Commission by failing to submit holding tank pumping receipts for the previous month. 

OPINION 

DEQ alleges that respondent violated ORS 468.140(1 )( c) by violating an Mutual 
Agreement and Order of the Environmental Quality Commission signed by respondent and DEQ 
in May 1999, by failing to submit the information required to complete his application for a 
WPCF permit, and by failing to submit holding tank pumping receipts for the previous month. 
ORS 468.140 provides: 

(1) In addition to any other penalty provided by law, any person who violates any of the 
following shall incur a civil penalty for each day of violation in the amount prescribed by 
the schedule adopted under ORS 468.130. 
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* * * * * 
( c) Any rule or standard or order of the Environmental Quality Commission adopted or 
issued pursuant to * * * ORS chapters 468, 468A and 468B. 

* * * * * 
ORS 183.450(2) provides, in part, "The burden of presenting evidence to support a 

position in a contested case rests on the proponent of the fact or position." As set forth above, 
DEQ allege that respondents violated ORS 468.140(1 )( c) by violating an order of the 
Environmental Quality Commission by failing to submit the information required to complete his 
application for a WPCF permit, and by failing to submit holding tank pumping receipts. The 
burden is on DEQ, as the state agency making the allegations, to prove the alleged violations. 
Garton v. Real Estate Commissioner, 127 Or App 340, 342 (1994). 

Respondent argues that he did not own the property during the time period relevant to the 
violations, and hence, cannot be held liable for the civil penalty. DEQ brought the Notice of 
Assessment of Civil Penalty against respondent as an individual. Respondent held legal title to 
the real property in his own name starting in October 1996, when he purchased the property from 
Sama Banki. A warranty deed conveying the property to respondent was recorded in Clatsop 
County on November 4, 1999. Respondent Caleb Siaw, and Caleb Siaw, P.C., Trust, were and 
are two different legal entities. Caleb Siaw, P .C., Trust did not hold title to the Forest Lake 
Resort property in April 1999, when the purported sale occurred from Caleb Siaw, P.C., Trust to 
Danny Mal, Trustee for A & D Trust, as reflected by the real estate contract in Exhibit 1. A legal 
entity cannot convey title to or an interest in real estate that the entity does not own at the time of 
the purported transfer. On August 7, 2000, Caleb Siaw, as grantor, executed a quitclaim deed to 
"Caleb Siaw, Trustee for the Caleb Siaw, P.C., Trust, nune pro tune, July 1998." That deed was 
recorded in the Clatsop County land records on November 8, 2000. Respondent argues that this 
quitclaim deed established ownership in the real property in Caleb Siaw, P.C., Trust retroactively 
from August 2000 or November 2000 to July 1998, thereby giving Caleb Siaw, P .C., Trust title 
that the trust could then convey retroactively to Danny Mal, Trustee for A & D Trust, in April 
1999. 

The term "nune pro tune" refers to the power of a court to amend records of its 
judgments by correcting mistakes or supplying omissions in judgments, and to apply such 
amendments retroactively by an entry nune pro tune. A nune pro tune order merely recites court 
action previously taken, but not properly or adequately recorded. A nune pro tune order may not 
be used to accomplish something which ought to have done but was not done. 14 Respondent 
cites no authority, nor can the administrative law judge find any authority, for the proposition 
than an individual or a person, as opposed to a court, can execute documents nune pro tune to 
effectively transfer an interest in real property retroactively to an earlier date when the transferee 
had no legal interest whatsoever in the property. Such a power would allow an enormous 
opportunity for mischief. Caleb Siaw, P .C., Trust did not hold title to the property in April 1999 
when the trust purportedly sold the property on contract to Danny Mal, Trustee for A & D Trust. 

14 46 Am Jur 2d, Judgments, section 156 et seq (1994). 
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Moreover, the legal validity of the real estate contract for the purported sale from Caleb 
Siaw, P .C. Trust to Danny Mal, Trustee for A & D Trust is questionable. The sale supposedly 
took place in April 1999, yet the purchaser made no monthly payments on the contract until 
November 2000, about 18 months later. The terms of the contract called for a monthly payment 
of $4,000 at 6% interest for 30 months, then at 8% percent interest on a contract balance of 
$800,000. At 6% interest the monthly payments would just pay the interest on an annual basis 
(6% x $800,000 = $48,000 a year interest= $4,000/month x 12 months= $48,000). At 8% 
interest the monthly payments would fall substantially short of meeting the interest payments on 
an annual basis (8% x $800,000 = $64,000 a year interest versus $4,000/month x 12 months= 
$48,000 payments). In other words, the contract would never pay out. Respondent signed the 
real estate contract in his name as an individual, not as trustee for his professional corporation. 
Below his signature is the space for the notary public to acknowledge his signature. Danny Mal 
signed his name as "trustee" in that space. Below Mal's signature is a stamp for the notary 
public, a Kristina Mae Long, Commission No. 056992, who did not sign in the space on the 
instrument where the acknowledgment before the notary public should have been made. 

A real estate contract to convey fee title to real property at a time more than 12 months 
from the date of execution of the instrument must be acknowledged in the manner provided for 
acknowledging deeds, and must be recorded by the conveyor within 15 days after the instrument 
is executed. 15 A real estate contract to sell the property to Danny Mal was not recorded before 
December 2001. The real estate contract signed by respondent to sell the property from Caleb 
Siaw, P.C., Trust to Mal.as trustee, contains language that "seller agrees when the purchase price 
is paid in full, to deliver a good and sufficient deed conveying the premises in fee simple to the 
buyer." (Ex. 1 at 2.) The real estate contract needed to be acknowledged in the manner provided 
for acknowledgement of deeds, in other words, before a notary public. 16 A county clerk shall not 
record an instrument that conveys an interest in real property unless the instrument contains the 

150RS 93.635 provides: 
(I) All instruments contracting to convey fee title to any real property, at a time more than 12 months from 
the date that the instrnment is executed and the parties are bound, shall be acknowledged in the marmer 
provided for acknowledgment of deeds, by the conveyor of the title to be conveyed. Except for those 
instrnments listed in subsection (2) of this section, all such instruments, or a memorandum thereof, shall be 
recorded by the conveyor not later than 15 days after the instrument is executed and the parties are bound 
thereby. 
(2) The following instrnments contracting to convey fee title to any real property may be recorded as 
provided in subsection (I) of this section, but that subsection does not require such recordation of: 

(a) Earnest money or preliminary sales agreements; 
(b) Options; or 
( c) Rights of first refusal. 

16 ORS 93.410 provides, in part: 
Except as otherwise provided by law, deeds executed within this state, * * * shall be signed by the grantor 
and shall be acknowledged before any judge of the Supreme Court, circuit judge, county judge, justice of 
the peace or notary public within the state.* * *. 
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original signature of the officer before whom the acknowledgement was made. 17 The real estate 
contract between Caleb Siaw, P .C., Trust and Danny Mal, Trustee for A & D Trust was not 
properly acknowledged and could not have been recorded under Oregon law. 

Moreover, respondent acted and conducted himself between 1999 and mid 2001 like he 
owned and operated the property. Respondent spent money to make improvements to the 
property and at least address some of the sewage disposal problems. Respondent signed the 
MAO on May 10, 1999 in his own name as an individual, not in a representative capacity as 
trustee for a trust. Respondent acknowledged in the MAO that he owned or operated the 
property. He acknowledge that the Environmental Quality Commission had the power to impose 
a civil penalty against him for violations of Oregon law. Respondent also acknowledged in the 
MAO that the Environmental Quality Commission could issue a final order against him requiring 
him to comply with the terms of the MAO. At no time during the spring or summer of 1999 did 
respondent provide DEQ with any evidence that he had sold the property, that he no longer had 
no legal interest in the property, or that he should no longer be bound by the terms of the MAO. 
DEQ had the authority to substitute a new owner into the WPCF permit process, ifDEQ had 
received concrete evidence that a new owner had taken over the property. Neither respondent, 
Adrian Malo nor Danny Mal provided DEQ with any such evidence during 1999 or 2000. 
Further, even ifthe April 1999 contract of sale from Caleb Siaw, P.C., Trust to Danny Mal, 
Trustee for A & D Trust could be viewed as a bona fide sale at the time from the trust to a 
purchaser, respondent agreed in the stipulations in Exhibit B to the contract "to pay for and 
obtain DEQ approval on all septic systems within the described property." Finally, if respondent 
had truly sold the property to Danny Mal in April 1999, why would respondent try to sell the 
property to another buyer in October 2000? 

As holder of legal title to the real property between 1998 and at least late 2001, 
respondent was the owner of the property for purposes of the onsite sewage disposal rules in 
OAR chapter 340, division 71, and the requirements in the MAO. OAR 340-071-0100(92) 
defines "owner" to mean any person who alone, or jointly, or severally with others: 

(a) Has legal title to any single lot, dwelling, dwelling unit, or commercial facility; or 
(b) Has care, charge, or control of any real property as agent, executor, executrix, 
administrator, administatrix, trustee, commercial lessee, or guardian of the estate of the 
holder oflegal title; or 
( c) is the contract purchaser ofreal property. 

17 ORS 93.804 provides, in part: 
( 1) * * * [ w ]hen any instrument presented for recording conveys an interest in real property and is required 
by law to be acknowledged or proved, a county clerk shall not record the instrument unless the instrument 
contains the original signature of the persons executing the instrument and the original signature of the 
officer before whom the acknowledgement was made. 

* * * * * 
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NOTE: Each such person as descried in subsections (b) and ( c) of this section, thus 
representing the legal title holder, is bound to comply with the provision of theses rules as 
if he were the legal title holder. 

DEQ proved that respondent had both legal title to the real property, as well as the care and 
control of the property, and that he is legally bound by the terms of the MAO he signed. 

For all the above reasons, DEQ is not prevented from enforcing the MAO against 
respondent because of the purported sale of the property to Danny Mal, Trustee for A & D Trust 
in April 1999. Respondent failed to establish that he did not own the property during the 
relevant time period, and that DEQ cannot enforce the MAO against him. 

Paragraph 15.B(l) of the MAO required respondent to complete an application for a 
WPCF permit within 30 days of when DEQ notified him that it determined a WPCF permit was 
needed based on the soil evaluation. Respondent submitted a soil evaluation on July 22, 1999, 
nine weeks after he signing the MAO, and about five weeks after he should have submitted the 
evaluation. DEQ determined that a WPCF permit was necessary. On November 12, 1999 DEQ 
mailed a notice to respondent requesting him to submit a groundwater study and a conceptual 
plan for the resort, information also required by the MAO. Respondent never submitted the 
requested groundwater information, despite continued requests from DEQ on March 10, 2000 
and April 10, 2001. Respondent violated Paragraph 15 .B(l) of the MAO by not completing a 
WPCF permit application as required. 

Respondent argues in his answer that he resolved the existing sewage disposal problem at 
the resort because he ceased to use offending areas for sewage disposal and removed some 
homes hooked up to the offending area. However, the MAO did not provide for permanent 
alternative ways to solve the problems at the resort. Respondent was not free to ignore terms of 
the MAO which he signed. Although the MAO allowed respondent to install holding tanks, 
those were temporary measures that did not relieve respondent from complying with the MAO to 
install a permanent sewage disposal system for the entire resort property. Arguably respondent 
solved some problems at the resort by removing some homes from the site and unhooking them 
from the existing sewage disposal system. However, that did not solve the problems for other 
sites and the overall system on the property. Terms of the MAO required respondent to complete 
an application for a WPCF permit, if certain written conditions were met. DEQ determined that 
those conditions were met. Respondent failed to comply with the terms of the MAO by not 
completing the WPCF permit application as he agreed to do. 

The MAO required respondent to submit, on a monthly basis, receipts for the pumping of 
the temporary holding tanks on the resort property. Respondent did not submit any receipts after 
submitting the receipt for the month of June 1999 on July 11, 1999. Respondent presented no 
evidence as to why he did not submit the receipts that could have constituted a legitimate reason 
not to submit them. Respondent violated ORS 468.140(1)(c) by violating the MAO by not 
submitting the monthly pump receipts. A violation of an order of the Environmental Quality 
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Commission is a Class I violation. However, DEQ did not seek to impose a civil penalty for 
violation 2 in the Notice of Assessment of Civil Penalty. 

Civil Penalty 

DEQ seeks a civil penalty against respondent in the amount of $335,700 for violation 1. 18 

DEQ seeks no civil penalty for violation 2. 

OAR 340-012-0045 sets forth the procedure and formula for calculating a civil penalty. 
The formula for determining the amount of penalty of each violation is: 

BP= [(0.1 xBP) x (P + H +O+ R + C] +EB 

"BP" is the base penalty. A violation of a term or condition of a Environmental Quality 
Commission Order for onsite sewage disposal is a Class I violation under OAR 340-012-
0060(1 )(a). 19 OAR 340-012-0045 addresses the magnitude for a violation.20 If no selected 
magnitude for a specific violation is stated, the magnitude is moderate, unless DEQ can make 
specific findings. Here, DEQ made no specific findings for the magnitude of the violation. The 
magnitude is moderate. A Class I, moderate magnitude violation carries a base penalty of $3,000 
under OAR 340-012-0042.21 

18 See DEQ's closing argument submitted March 1, 2002. The Notice of Assessment of Civil Penalty sought a civil 
penalty against respondent in the aruount of $373,580. (Ex. B.) 

190AR 340-012-0060 provides, in part: 
Violations pertaining to On-Site Sewage Disposal shall be classified as follows: 
(1) Class One: 
(a) Violation of a requirement or condition of a Commission or Department order; 

* * * * * 
20 OAR 340-012-0045 provides, in part: 

(1) When determining the amount of civil penalty* * *the Director shall* * *: 
(a) Determine the class of a violation and the magnitude of each violation: 
(A) The class of a violation is determined by first consulting the selected magnitude categories in OAR 
340-012-0090. In the absence of a selected magnitude, the magnitude shall be moderate unless: 

* * * * *. 
21 OAR 340-012-0042 provides, in part: 

* * * [t]he aruount of any civil penalty shall be determined through the use of the following matrices in 
conjunction with the formula contained in OAR 340-012-0045: 
(l)(a) $10,000 Matrix: 
(A) Class I: 

* * * * * 
(ii)Moderate--$3,000 

* * * * * 
(b) * * *. This matrix shall apply to the following: 

* * * * * 
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"P" is respondent's grior significant action(s), and receives a value of3 under to OAR 
340-012-0045(1)(c)(A)(iv) 2 and OAR 340-012-0030(1)23 and (14).24 Respondents had two 
prior significant actions, the Environmental Quality Commission Order in Case No. WQ/D
NWR-98-212, issued August 25, 1999, and his criminal conviction for water pollution in the 
second degree. The Order established one Class I and two Class II violations, for a total of two 
Class I equivalent violations. OAR 340-012-0030(1). Respondent was convicted of water 
pollution in the second degree under ORS 468.943. OAR 340-012-0045(1)(c)(A)(v) assigns a 
value of 4 for a "P" factor if the prior significant actions consist of three Class I equivalent 
violations. Because DEQ failed to cite respondent's prior conviction as a prior significant action 
in the Notice of Assessment of Civil Penalty, citing only the Environmental Quality Commission 
Order instead, DEQ chooses to use 3 for the "P" factor because the prior actions cited in the 
Notice consisted of two Class I equivalent violations. 

"H" is the past history of respondent in taking all feasible steps or procedures necessary 
to correct any prior significant action(s), and receives a value of 0 according to OAR 340-012-
0045(1)(c)(B)(ii)25 because respondent failed to correct the problems of the failing sewage 
systems at the resort. 

(B) Any violation related to ORS 164. 785 and water quality statutes, rules, pennits or orders, violations by 
a person having or needing a Water Pollution Control Facility Pennit, violations of ORS Chapter 454 and 
on-site sewage disposal rules by a person performing sewage disposal services; 

* * * * * 
220AR 340-012-0045 provides for detennining the amount of civil penalty. Subsection (I)( c )(A) states: 

(A) "P" is whether the Respondent has any prior significant actions relating to statutes, rules, orders and 
pennits pertaining to envirornnental quality or pollution control. A violation is deemed to have become a 
Prior Significant Action on the date of the issuance of the first Formal Enforcement Action in which it is 
cited. * * *. The values for "P" and the fmdings which support each are as follows: 

* * * * * 
(iv) 3 if the prior significant actions are two Class One or equivalents; 

* * * * *. 
23 OAR 340-012-0030 provides, in part: 

Unless otherwise required by context, as used in this Division: 
(1) "Class One Equivalent" or "Equivalent," which is used only for the purposes of determining 
the value of the "P" factor in the civil penalty formula, means two Class Two violations, one Class 
Two and two Class Three violations, or three Class Three violations. 

* * * * * 
24 OAR 340-012-0030(14) provides: 

(14) "Prior Significant Action" means any violation established either with or without admission of a 
violation by payment of a civil penalty, or by a final order of the Commission or the Department, or by 
judgment of a court. 

25 OAR 340-012-0045(l)(c)(B) provides * * * The values for "H" and the fmding which supports each are as 
follows: 

(i) -2 if respondent took all feasible steps to correct the majority of all prior significant actions; 
(ii) 0 if there is no prior history or if there is insufficient information on which to base a fmding. 
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"O" is whether or not the violation was a single occurrence or was repeated or continuous 
during the period of the violation, and receives a value of2 according to OAR 340-012-
0045(1)(c)(C)(ii)26 because the violation existed for more than one day. 

"R" is whether the violation resulted from an unavoidable accident, or a negligent, 
intentional or flagrant act by the respondent, and receives a value of 6 according to OAR 340-
012-0045(1 )( c )(D )(iii)27 because respondent acted intentionally. "Intentional means conduct by 
a person with a conscious objective to cause the result of the conduct." OAR 340-012-0030(10). 
DEQ alleges in its Notice of Assessment of Civil Penalty that respondent acted flagrantly. 
"Flagrant means any documented violation where the Respondent had actual knowledge of the 
law and had consciously set out to commit the violation." OAR 340-012-0030(7). DEQ argues 
that its notifications to respondent on June 7, November 12, 1999, March 10, 2000 and April 10, 
2000, that he had violated the MAO and needed to correct the sewage disposal system at the 
resort, support its contention that respondent acted flagrantly. However, respondent had a stroke 
in November 1999. DEQ mailed at least two of those notices after respondent had his stroke. 
The stroke affected respondent's memory and physical ability to deal with major problems like 
what existed at the resort property. Respondent lived southeast of Portland, many miles from the 
resort property on the Oregon coast. "Flagrant" conduct contemplates that a respondent 
knowingly sets out with the purpose of violating the law. Respondent's conduct was more 
consistent with that of a person who knew he had an obligation to correct the problem, became 
overwhelmed by the magnitude of the problem, in part due to his health problems, and 
knowingly failed to follow through like he should. DEQ failed to prove that respondent 
consciously set out to commit the violation. Respondent's conduct was more consistent with 
someone who acted intentionally. 

"C" is respondent's cooperativeness in correcting the violation and receives a value of2 
according to OAR 340-012-0045(l)(c)(E)(iii)28 because respondent was uncooperative and failed 

26 OAR 340-012-0045(l)(c)(C) provides * * *. The values for "O" and the finding which supports each are as 
follows: 

(i) 0 if the violation existed for one day or less and did not recur on the same day, or if there is insufficient 
information on which to base a finding; 
(ii) 2 if the violation existed for more than one day or if the violation recurred on the same day. 

27 OAR 340-012-0045(1 )( c )(D) provides * • •. The values for "R" and the finding which supports each are as 
follows: 

(i) 0 if an unavoidable accident, or if there is insufficient information to make a finding; 
(ii) 2 ifnegligent; 
(iii) 6 if intentional; or 
(iv) 10 if flagrant. 

28 OAR 340-012-0045(1)(c)(E) provides * * *. The values for "C" and the finding which supports each are as 
follows: 
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to correct the violation or minimize the effects of the violation. The violation continued for 
many months. Respondent had ample opportunity to correct the problem, although it may have 
been more difficult for him to do after he had his stroke. 

DEQ elected in its Notice of Assessment of Civil Penalty to impose separate penalties for 
each month ofviolation.29 ORS 468.140 provides for a civil penalty for each day of violation 
(here about $7,000 a day).30 DEQ correctly points out that imposing a separate penalty for each 
day of violation for about 18 months would result in a civil penalty in the millions of dollars. 
Such a penalty would be unrealistic for the violation, the value of the real property in question, 
and would be unenforceable as a practical matter. DEQ contends such a penalty would be 
inconsistent with DEQ's enforcement policy goals in OAR 340-012-0026.31 DEQ acknowledges 
that it has no statutory or administrative rule authority to impose a separate penalty for each 
month, but argues it can do so because "nothing in statute or rule prohibits it either." (DEQ 
closing argument at 13.) IfDEQ can without any statutory or rule authority select each month 
for a separate penalty in this case, nothing would prevent DEQ from selecting in another case to 
impose a penalty on a weekly, biweekly, bimonthly, quarterly or annual basis. The regulated 
community would have no way of knowing on what basis in a particular case DEQ would choose 
to impose a penalty. DEQ could impose civil penalties on an ad hoc basis. Without statutory or 
administrative rule authority to impose separate penalties for each month, DEQ cannot impose 
such penalties. 

(i) -2 if Respondent was cooperative and took reasonable efforts to correct a violation, took reasonable 
affirmative efforts to minimize the effects of the violation, or took extraordinary efforts to ensure the 
violation would not be repeated; 
(ii) 0 if there is insufficient information to make a finding, or if the violation or the effects of the violation 
could not be corrected; 
(iii) 2 if Respondent was uncooperative and did not take reasonable efforts to correct the violation or 
minimize the effects of the violation. 

29 The Notice of Assessment of Civil Penalty assesses a penalty for each month from September 15, 1999. DEQ's 
closing argument contends a penalty should be imposed for each month from December 1999. 

30 ORS 468.140 provides, in part: 
(1) In addition to any other penalty provided by law, any person who violates any of the following shall 
incur a civil penalty for each day of violation in the amount prescribed by the schedule adopted nnder ORS 
468.130. 

* * * * * 
( c) Any rule or standard or order of the Environmental Quality Commission adopted or issued pursuant to 
ORS 448.305, 454.010 to 454.040, 454.205 to 454.255, 454.305 to 454.535, 454.605 to 454.755, ORS 
chapter 467 and ORS chapters 468, 468A and 468B. 

* * * * * 
(2) Each day of violation nnder subsection (1) of this section constitutes a separate offense. 

* * * * * 
31 OAR 340-012-0026 provides: 

(a) Obtain and maintain compliance with the Department's statutes, rules, permits and orders; 
(b) Protect the public health and the environment; 
( c) Deter future violators and violations; and 
( d) Ensure an appropriate and consistent statewide enforcement program. 
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DEQ chose in its Notice of Assessment of Civil Penalty not to impose a penalty for each 
day, as it had statutory authority to do under ORS 468.140. Respondent was not put on notice 
that such an enormous penalty for each day of violation would be sought against him. OAR 340-
012-0045(1)(c)(C) allows DEQ in the penalty calculation for the "O" factor to consider whether 
the violation was repeated or continuous, with a value of 0 for a violation that existed for one day 
(OAR 340-012-0045(l)(c)(C)(i)), or a value of2 for a violation that existed for more than one 
day (OAR 34-012-0045(1)(c)(C)(ii)). Because the administrative rules provide for an enhance 
penalty for a continuous violation, it is more appropriate to address the continuous nature of the 
violation in the penalty calculation, rather than impose a separate penalty for each day of 
violation. 

"EB" is the approximate dollar sum of the economic benefit that the respondent gained 
through noncompliance according to OAR 340-012-0045(1)(c)(F) and receives a value of 
$191,700, based on the testimony DEQ presented at the hearing. Respondent argues that he 
spent money to pump tanks and perform other maintenance on the existing sewage disposal 
system at the resort. Those expenditures were not made in compliance with the terms and 
conditions of the MAO to install the total system for the resort consistent with a WPCF permit. 
Only costs expended in connection with the system to satisfy the WPCF permit could have 
reduced the EB calculation. The full EB value should be sued in the penalty calculation. 

The civil penalty is calculated as follows: 

Penalty =BP+ [(0.1 x BP) x (P + H + 0 + R + C)] +EB 
= $3,000 + [(0.1 x $3,000) x (3 + 0 + 2 + 6 + 2)] + $191,700 
= $3,000 + ($300 x 13) + $191,700 
= $3,000 + $3,900 + $191,700 
= $198,600 ·----------------------

PROPOSED ORDER 

I propose that the Commission enter an order as follows: 

(1) Find that respondent violated ORS 468.140(1 )( c) by violating Paragraph 15.B(l) of 
the Mutual Agreement and Order he signed in May 1999 by failing to submit the 
information required to complete his WPCF permit, and impose a civil penalty in the 
amount of $198,600 for this violation; and 
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(2) Find that respondent violated ORS 468.140(1 )( c) by violating Paragraph 15.A( 4) of 
the same Mutual Agreement and Order by failing to submit holding tank pump receipts 
for the previous month, but impose no civil penalty for this violation because DEQ 
requested none. 

---Dated this j day of April, 2002. 

~· ~---~~~-
( . 
Ken L. Betterton 
Administrative Law Judge 
Hearing Officer Panel 

Appeal Procedures 

If you are not satisfied with this decision, you have the right to have the decision reviewed by 
the Oregon Environmental Quality Commission. To have the decision reviewed, you must file a 
"Petition for Review" within 30 days of the date this order is served on you as provided in Oregon 
Administrative Rule (OAR) 340-011-0132(1) and (2). The Petition for Review must be filed with: 

Stephanie Hallock, Director 
Department of Environmental Quality 
811 SW Sixth Avenue 
Portland, OR 97204. 

Within 30 days of filing the Petition for Review, you must also file exceptions and a brief as 
in provided in OAR 340-011-0132(3). If the petition, exceptions and brief are filed in a timely 
manner, the Commission will set the matter for oral argument and notify you of the time and place of 
the Commission's meeting. The requirements for filing a petition, exceptions and briefs are set out in 
OAR 340-011-0132. 

Unless you timely and appropriately file a Petition for Review as set forth above, this 
Proposed Order becomes the Final Order of the Environmental Quality Commission 30 days from 
the date of service on you of this Proposed Order. If you wish to appeal the Final Order, you have 60 
days from the date the Proposed Order becomes the Final Order to file a petition for review with the 
Oregon Court of Appeals. See ORS 183.400 et. seq. 

STATE OF OREGON - HEARING OFFICER PANEL- EMPLOYMENT DEPARTMENT 

Proposed Order 
DEQ(Siaw) 
Page 19of19 

G60602Siaw 



CERTIFICATE OF SERVICE 

RE: In the matter of CALEB SIA W, MD 
Reference No. 060602 

I HEREBY CERTIFY that I have made service of copies of the foregoing Notice of 
Hearing upon the following parties by causing them to be mailed in the United States 
Post Office at Salem, Oregon, on 04/05/02 by United States Mail and Certified Mail, a 
true, exact and full copy thereof, enclosed in an envelope with postage thereon prepaid, 
addressed to: 

VIA CERTIFIED MAIL & FIRST CLASS MAIL: 

CALEB SIA W, MD 
1907 5 SE FOSTER RD 
BORING OR 97009 9653 

MICHAEL J. KAVANAUGH 
4930 SE WOODSTOCK BLVD 
PORTLAND OR 97206 6163 

DEPT OF ENVIRONMENTAL QUALITY 
811 SW6THAVE 
PORTLAND OR 97204 1334 

JEFF BACHMAN 
DEQ 
811 SW6THAVE 
PO L\ND OR 97204 1334 
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Contested Case Coordinator 
Hearing Officer Panel 
(503) 947-1313 (voice) 
(503) 947-1795 (fax) 
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2 

3 

BEFORE THE ENVIRONMENTAL QUALITY COMMISSIO~ . I) 
·1';?t:ilo 

OF THE STATE OF OREGON !/111"/!f!IJI/ . 

IN THE MATTER OF: 
4 CALEB SIA W, M.D. 

) 
) 
) 
) 
) 

HEARING MEMORANDUM 

No. WQ/D-NWR-99-186 
CLATSOP COUNTY 5 Respondent. 

6 

7 This Hearing Memorandum is offered in supp01i of Notice of Assessment of Civil Penalty 

8 (Notice) No. WQ/D-NWR-99-186, issued July 31, 2001, to Caleb Siaw, M.D., by the Department 

9 ·· of Environmental Quality (the Department). 

10 JNTRODUCTION 

11 Dr. Siaw acquired the Forest Lake Resort mobile home park (the park) in 1997. During 

12 1997, after Dr. Siaw acquired the park, and in early 1998, the Department documented that one or 

13 more of the on-site sewage disposal systems at the park were failing and required repair or 

14 alteration. See Exhibits 101through104. As a result of the failures, Dr. Siaw was required, 

15 pursuant to Oregon Administrative Rule (OAR) 340-071-0130(16)(a) and 15(a), to obtain a Water 

16 Control Pollution Facility (WPCF) permit that would cover all of the on-site sewage disposal 

17 systems at the park. 1 On March 31, 1998, Dr. Siaw filed an application for a WPCF permit for the 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

1 OAR 340-071-0160 (16) (a) states that "owners of existing systems 
meeting the syst<;;m descriptions in (15) (a), (b), and (d) through 
(g)are not required to apply for a WPCF permit until such time as 
a system repair or alteration is necessary." (Empahsis added). 
"Alteration" and "Repair" are defined in OAR 340-071-0100(6) and 
(115) , respectively, and clearly encompass the work necessary to 
stop the surfacing of sewage at the park. Dr. Siaw was required 
to put all the systems at the park under one permit pursuant to 
OAR 340-071-130 (15) (a), which states that an operating permit 
(WPCF) is required for "any system or ·combination of systems 
located on the same property or serving the same facility with a 
total sewage flow design capacity greater than 2,500 gallons per 
day." DEQ Environmental Specialist Anne Cox testified that the 
average sewage flow for a single family residence is 250 gallons 
per day and that the park has spaces for 44 mobile homes and a 
laundry facility. 
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1 park. The Department determined that the application was incomplete and repeatedly requested 

2 that Dr. Siaw submit the infonnation necessary to complete the application. See Exhibits 106, 107, 

3 and 111. 

4 On January 22, 2000, Dr. Siaw pled guilty in Clatsop County Circuit Court to a criminal 

5 charge of water pollution in the second degree stemming from a violation occurring as a result of 

6 the failing sewage disposal systems at the park. The Court sentenced Dr. Siaw to probation and a 

7 fine. See Exhibit 110. Paragraph 3 of the Court's Order of Conviction and Sentence stated that as 

8 a condition of his probation, Dr. Siaw was required "to make a good faith effort to comply with all 

9 ·· DEQ requirements necessary to bring the property known generally as Forest Lake Resort into 

10 compliance with DEQ rules and regulations regarding waste material." 

11 In order to specifically identify for Dr. Siaw the tasks necessary to bring the park into 

12 compliance, and establish an enforceable schedule for completing those tasks, the Department 

13 negotiated and entered into Mutual Agreement and Order No. WQ/D-NWR-99-186 (the MAO) 

14 with Dr. Siaw onMay20, 1999. See Exhibit 114. The MAO is a Final Order of the Environmental 

15 Quality Commission. Paragraph 15(B)(l) of the MAO required Dr. Siaw to "complete a WPCF 

16 permit application within 30 days of being notified by DEQ if DEQ determines a WPCF permit is 

17 needed based on the soil evaluation." On November 12, 1999, the Department sent Dr. Siaw a 

18 letter indicating that, based on a proposal submitted by Dr. Si aw' s consultant, Robert Sweeney, a 

19 WPCF permit was feasible for the park. The letter further instructed Dr. Siaw to submit additional 

20 information in order to complete his WPCF application. See Exhibit 117. Specifically, the letter 

21 requested the groundwater information described in, and required by, Paragraph 15(B)(l )( a)(i) of 

22 the MAO. Despite further requests from the Department (See Exhibits 118 and 119), Dr. Siaw 

23 never submitted the groundwater data necessary to complete his permit application and to comply 

24 with the MAO. 

25 On July 31, 2001, the Department assessed Dr. Siaw a $373,580 civil penalty for failing to 

26 comply with the Mutual Agreement and Order. 

27 Ill 
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1 DISCUSSION 

2 Dr. Siaw does not contest the fact that he did not submit the inf01mation required to 

3 complete his WPCF permit application in accordance with Paragraph 15(B)(l) of the MAO. In his 

4 answer to the Notice, Dr. Siaw instead raised two defenses. First, he argued that he sold the park to 

5 the A & D Trust on April 8, 1999,, and therefore was never required to comply with the MAO. See 

6 Exhibit C, Answer and Request for Hearing, Paragraphs 6 and 7. Second, Dr. Siaw alleges that he 

7 was not required to comply with the terms of the MAO because he has brought the park into 

8 compliance by measures other than those set forth in the MAO. Exhibit C, Paragraphs 2, 4, and 5. 

9 · Ownership of the Park 

10 Dr. Siaw asserts that the MAO is a nullity. He argues that the Department was without 

11 authority to require Dr. Siaw to perform the obligations in the MAO because Dr. Siaw neither 

12 owned nor controlled the property when the MAO was signed.2 He further argues that a mistake 

13 oflaw was made because neither Dr. Siaw nor the Department properly considered what they 

14 were signing in their haste to resolve the matter. 

15 As an initial matter, the Department gives full consideration to all orders it enters. Dr. 

16 Siaw's admitted failure to do the same does not create a mistake oflaw. From the Department's 

17 perspective, no mistake was made. Furthermore, Dr. Siaw clearly read the MAO closely enough 

18 to make several small handwritten notations and changes to the MAO (MAO Paragraphs 4, 5, 14, 

19 and 16). Dr. Siaw also acknowledged that he had "actual notice of the contents and requirements 

20 of this MAO and that failure to fulfill any of the requirements of the MAO" would subject him to 

21 civil penalty (MAO Paragraph 18). 

22 Moreover, Dr. Siaw has already waived his right to challenge the MAO. He expressly 

23 aclmowledged the authority of the Environmental Quality Commission to issue an abatement 

24 

25 

26 

2 Suffice it .to ·say that the parties do 
Dr. Siaw delivered actual or meaningful 
real estate contract to the Department. 

27 resolved here. 
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1 order that addressed future violations when he executed the MAO. (MAO Paragraph 13). 

2 Having done so, he should not be allowed to challenge that authority now. 

3 Nonetheless, Dr. Siaw did and still does own the property. The real estate contract upon 

4 which Dr. Siaw relies was lmperformed, or executory, when the MAO was signed. It is still 

5 unperformed. Dr. Siaw will retain legal title to the property until the purchase price is paid in 

6 full. See e.g., Bedortha v. Sunridge Land Co., Inc., 312 Or 307, 311 (1991); Ochs v. Albin, 137 

7 Or App 213, 220 (1995). 

8 As the holder of legal title, Dr. Siaw has at all relevant times been the "owner" of the 

9 · property for purposes of the on-site sewage disposal rnles in OAR 340, Division 71. Pursuant to 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

OAR 340-071-0100(92), the "owner" includes "any person who, alone or jointly, or severally 

with others: 
"(a) Has legal title to any single lot, dweiling unit, or commercial facility; or 
(b) Has care, charge, or control of any real property * * *; or 
( c) Is the contract purchaser of the real property. 
NOTE: Each such person as described in subsections (b) and ( c) of this section, thus 
representing the legal title holder, is bound to comply with these mies as ifhe were the 
legal title holder." (Emphasis added.) 

Although a contract purchaser or commercial tenant is bound to comply with the on-site 

sewage disposal mies to the same extent as the holder oflegal title, the holder oflegal title is not 

relieved of his obligations under Division 71 merely by entering into the operative contract or 

lease. In fact, this joint and several liability framework seeks to avoid precisely the problem 

identified here. An owner is not entitled to hide behind a wholly unperformed contract to avoid 

his obligations. Here, the record reflects that as few as four or five monthly payments have been 

made in the three years since it was purportedly executed.3 The purchaser is clearly in default 

3 Frankly, it is not even clear that there was a final contract 
in place before the MAO was signed. There may not be a final 
contract in place now. The record does not appear to include a 
contract signed by both parties and the terms of the contracts 
delivered to the Department in December 1999 and January 2002 
appear to differ. Further, the terms of the "contract" more 
accurately reflect a lease, not a sale. (The purchaser's monthly 
payments do not even cover the interest due.) In addition, Dr. 
Siaw's continued efforts to sell the property after the contract 
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1 (and has been for well over two years). Dr. Siaw cannot evade his obligations lmder the MAO or 

2 the on-site sewage disposal rnles simply by avoiding his contractnal remedies against his 

3 purchaser (e.g. forfeiture, foreclosure) and retaking the property. 

4 In addition, Dr. Siaw and his contract purchaser (or lessee) have already established that, 

5 as between the two of them, Dr. Siaw will be responsible for bringing the park in to compliance 

6 with the on-site sewage disposal rules. Dr. Siaw committed to make the required improvements 

7 to the system in the very same contract he now claims prevents him from performing the MAO. 

8 Stipulation B to the real estate contract expressly provides that "Seller agrees to pay for and 

9 obtain DEQ approval on all septic systems within the described property." See Exhibit 1. 
/ 

.~/" 

10 Having represented to his purchaser that he would in fact do the required work, he cannot 

11 reasonably argue that "he was not in control of nor had a right to improve" the sewer system on 

12 the property. 4 (Respondent's memo at 3.) 

13 Furthermore, Respondent introduced no evidence at hearing that he was excluded from 

14 the property or otherwise prevented from taking the action necessary to comply with the MAO. 

15 On the contrary, Dr. Siaw' s consultant, Robert Sweeney, continued to work on developing plans 

16 for a new on-site sewage disposal at the park until at least November 1999, some seven months 

17 after the land sale contract was allegedly executed. At hearing, Dr. Siaw testified that he 

18 continued to pay the consultant because that was the arrangement he had with the trustee. 

19 Finally, regardless of whether Dr. Siaw owned the property at the time the MAO was 

20 executed, there is no question that Dr. Siaw owned the property when the violations occurred. 

21 

22 

23 

24 

25 

26 

27 

was purportedly signed further undermine his argument that he was 
not the "owner" of the subject property. 
4 In addition, the MAO itself included a force majeure provision 
by which the time for performance would be extended if Dr. Siaw 
demonstrated that an event beyond his 'reasonable control caused 
or might cause a delay or deviation in the work. (MAO Paragraph 
16.) There is no indication that the necessary work was impeded 
by the purchaser or any other event outside of Dr. Siaw's 
control. 
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1 Even if one could evade his or her responsibilities under Division 71 by the simple expedient of 

2 signing a lease or contract (a proposition the Department rejects), the MAO resolved the 

3 violations occurring after September 1998 (i.e. after those cited in the December 15, 1998 Notice 

4 of Noncompliance), including the ongoing violations that would continue to occur until the tasks 

5 in the MAO were accomplished. Dr. Siaw does not dispute that he owned the property until at 

6 least April 1999. 

7 Iri sum, the Depmiment had the authority to enter into the MAO. By voluntarily entering 

8 into an agreement to abate ongoing violations attributable to his historic failure to repair and 

9 maintain the system, Dr. Siaw waived both his opportunity to challenge the Depmiment's 

10 authority to enter the MAO and his opportunity to contest the violations resolved by the MAO. 

11 By voluntarily entering into the agreement, he also undertook personal, contractual obligations 

12 that he has failed to perform. As a result, the Depmiment is entitled to enforce the order and to 

13 seekpaymentofcivilpenalties. (MAO Paragraphs 17and18.) 

14 Compliance with On-Site Sewage Disposal Rules 

15 In his Answer to the Notice, Dr. Siaw alleges that the MAO does not "contain all of the 

16 solutions and or alternatives to solving the existing [sewage disposal] problem" at the park. See 

17 Exhibit C, Paragraph 2. In furtherance of this claim, Siaw alleges he has "ceased the use of the 

18 offending area for sewage disposal, removed the homes hooked up to the offending area, and 

19 now maintains a manufactured home park which does not violate sewage discharge laws, rules 

20 and regulations." Exhibit C, Paragraph 5. 

21 Whether there may have been another means of bringing the park into compliance with 

22 the on-site sewage disposal rules is irrelevant. The fact is that the Environmental Quality 

23 Commission ordered Dr. Siaw to undertake the compliance measures set forth in the MAO and 

24 Dr. Siaw expressly waived his right to contest that Order: Dr. Siaw is not at liberty to treat the 

25 requirements of the Commission Order as if they were mere suggestions, nor is he entitled to 

26 unilaterally change the terms of the Order. 

27 
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1 Even assuming for the sake of argument that Dr. Siaw was free to implement other 

2 measures in lieu of those mandated by the MAO, those actions he did take have not brought the 

3 park into compliance. Specifically, Dr. Siaw installed two holding tanks as interim replacements 

4 for two disposal systems, each of which served four trailer spaces, that had completely failed. 

5 The leases for the tenants of the spaces were later terminated aud the spaces are allegedly now 

6 vacant. Abating the problem at these eight spaces, however, does not obviate Dr. Siaw's 

7 obligation to obtain a WPCF permit for the entire park. Pursuant to OAR 340-071-0130(16)(a) 

8 and (15)(a), once any one system at the park required repair or alteration, the entire park had to 

9 ·be brought under a single WPCF permit. 

10 Under OAR 340-071-0130(1), the Department has the discretion to require Dr. Siaw to 

11 replace all of the systems at the park with a new on-site sewage disposal system before issuing 

12 the required WPCF operating permit.5 Because (1) the systems at the park are at the end of, or 

13 past, the average useful life of an on-site sewage disposal system; (2) there are chronic problems 

14 with multiple systems at the park, not just those replaced by the holding tanks; and (3) Dr. Siaw's 

15 history of noncompliance with on-site sewage disposal regulations, the Department determined 

16 that repair of the existing systems was insufficient to protect water quality and public health and 

17 that complete replacement was required. 

18 In conclusion, Dr. Siaw is not in compliance with the on-site sewage disposal rules for 

19 the park because he has not obtained the required WPCF permit. 

20 CNIL PENALTY CALCULATION 

21 The Notice assessed a civil penalty of $373,580. In preparation for the contested case 

22 hearing, and at the hearing itself, the Department became aware of several errors in how it 

23 calculated the penalty. What follows is an explanation of how the civil penalty was calculated 

24 and what revisions to the original penalty the Department suggests the Hearing Officer adopt in 

25 
5 OAR 340-071-0130(1) states that "If, in the judgment of the 

26 [Department] , proposed operation of a system would cause 
pollution of public waters or create a public health hazard, 

27 system installation or use shall not be authorized." 
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1 his Proposed Order. Attached to this Memorandum is an Amended Exhibit 1 setting forth a 

2 revised civil penalty calculation. 

3 Base Penalty 

4 OAR 340-012-0045 establishes the procedure for determining a civil penalty. The first 

5 step in the process is to arrive at a base penalty by determining the class of the violation, the 

6 magnitude of the violation, and the appropriate civil penalty matrix to apply. Violating a term of 

7 a Commission Order addressing on-site sewage disposal is a Class I violation. OAR 340-012-

8 0060(l)(a). OAR 340-012-0045(1)(a)(B) states the magnitude of the violation is determined by 

9 consulting the selected magnitudes in OAR 340-012-0090. Ifthere is no selected magnitude for 

10 the specific violation, the magnitude is moderate, unless the Department can make specific 

11 findings. If the Department determines that that the violation had a significant adverse impact on 

12 the environment or posed a significant risk to public health, the magnitude is major. If, however, 

13 the Department finds the violation had no potential for or actual adverse impact on the 

14 environment, nor posed any risk to public health, or other environmental receptors, the 

15 magnitude is minor. 

16 In this case, there is as yet no evidence of significant adverse environmental impact or 

17 significant risk to public health based on Dr. Siaw's failure to complete his WPCF application 

18 and build a new sewage disposal at the park. On the other hand, the Department could not find, 

19 for the same reasons that it is requiring Dr. Siaw to construct a new system6
, that his failure to 

20 obtain a WPCF permit and build a new system posed no risk of harm to the environment or 

21 public health. Therefore the Department found the magnitude of the violation to be moderate. 

22 Under OAR 340-012-0042(1 )(b )(B), a Class I, moderate magnitude violation by a person having 

23 or needing a WPCF permit is assigned a base penalty of $3,000. 

24 

25 

26 
6 Namely the age of the old systems, the past history of system 

27 failures, and Dr. Siaw's poor compliance record. 
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1 Aggravating and Mitigating Factors 

2 To the base penalty are applied five potentially aggravating or mitigating factors, Dr. 

3 Siaw's prior enforcement history, his history in correcting prior violations, whether or not the 

4 violation was repeated or continuous, the cause of the violation, and Dr. Siaw's cooperativeness 

5 an:d efforts to correct the violation, minimize the effects of the violation, or his extraordinary 

6 efforts to prevent a recurrence of the violation. 

7 The "P" or prior significant action factor is based on Dr. Siaw' s past violations that have 

8 been determined by payment of a civil penalty, by final order of the Commission or the 

9 ·· Department, or by the judgment of a court. OAR 340-012-0030(14). Dr. Siaw has two prior 

10 significant actions, the attached Commission Order in Case No. WQ/D-NWR-99-212, issued 

11 August 25, 1999, by Lawrence S. Smith, Hearing Officer, and his criminal conviction. The 

12 Order establishes one Class I and two Class II violations7 for a total of two Class I equivalent 

13 violations. OAR 340-012-0030(1). Dr. Siaw was also convicted of Water Pollution in the 

14 Second Degree, ORS 468.943, which would be a Class I equivalent violation. See Exhibit 110. 

15 OAR 340-012-0045(1)(c)(A)(v) assigns a value of 4 for the P factor if the prior significant 

16 actions consist of three Class I equivalent violations. The Department, however, neglected to cite 

17 Dr. Siaw' s conviction as a prior significant action, citing only the Commission Order. Therefore 

18 the appropriate value for the P factor should be 3 pursuant to OAR 340-0l2-0045(1)(c)(A)(iv), 

19 because the only prior action cited in the Notice consisted of two Class I equivalent violations. 

20 The "H" or history factor is Dr. Siaw' s "history in correcting prior significant actions or 

21 taking reasonable efforts to minimize the effects of the violation. OAR 340-012-0045(1)(c)(B). 

22 

23 

24 7 OAR 340-071-0130(3), discharging sewage directly or indirectly 
on the ground, a Class I violation pursuant to OAR 340-012-

25 0060 (1) (d). OAR 340-071-0215 (1), failure to immediately repair a 
failing on-site sewage disposal system, a Class II violation 

26 pursuant to OAR 340-012-0060(2) (h). ORS 468B.080(1), failing to 
obtain DEQ approval for a sewage disposal system repair, a Class 

27 II violation pursuant to OAR 340-012-0060 (2) (g). 
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1 The Department assigned a value ofO to the H factor because of Dr. Siaw's failure to correct the 

2 problems of failing sewage systems at the park. 

3 The "O" or occurrence factor is whether the violation is repeated or continuous. OAR 

4 340-012-0045(1)(c)(C). The Department assigned a value of 0 for the 0 factor because it 

5 assessed separate penalties for multiple occurrences of the violation. 

6 The "R" or causation factor is whether the violation resulted from an unavoidable 

7 accident, or Dr. Siaw's negligent, intentional, or flagrant conduct. OAR 340-012-0045(1)(c)(D). 

8 The Department assigned a value of 10 for the R factor because the violation was the result of 

9 - Dr. Siaw's flagrant conduct. OAR 340-012-0030(7) defines "flagrant'' as "any documented 

10 violation where the Respondent had actual lmowledge of the law and had consciously set out to 

11 commit the violation." 

12 Dr. Siaw's lmowledge of the law is evidenced by his signing of the MAO, which included 

13 his express acknowledgement that he had actual lmowledge of the contents of the MAO and that 

14 failure to comply with its requirements would subject him to civil penalty. See MAO Paragraph 

15 18. The Department sent letters to Dr. Siaw on June 7 and November 12, 1999, reminding of his 

16 obligations under the MAO. See Exhibits 115 and 117. On March 10, 2000, and April 10, 2001, 

17 the Department notified Dr. Siaw that he was in violation of the MAO and requested that he take· 

18 action. to comply. Dr. Siaw failed to take any action. From these facts, the Department submits 

19 that it is more likely than not Dr. Siaw had actual lmowledge of the law and that he consciously 

20 chose to ignore his legal obligations, thereby consciously setting out to commit the violation. 

21 The "C" or cooperativeness factor is based on Dr. Siaw' s cooperativeness and efforts to 

22 correct the violation. OAR 340-012-0045(l)(c)(E). The Department assigned a value of2 for 

23 the C factor, pursuant to OAR 340-012-0045(1)(c)(E)(iii) as Dr. Siaw was uncooperative and he 

24 did not take reasonable efforts to correct the violation or minimize the effects of the violation. 

25 The uncontroverted evidence at hearing is that Dr. Siaw was given multiple opportunities to 

26 cooperate with the Department and correct the violation, but failed to do so. 

27 
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1 The sum of the values for the five aggravating and mitigating factors is 15. In performing 

2 the calculation for the penalty assessed in the Notice, the Department made a math error and 

3 arrived at a sum of 14 for all factors. The Department will be bound by the sum used in its 

4 original calculation and use a total of 14. 

5 Economic Benefit 

6 The final step in the civil penalty is to calculate the economic benefit, if any, of the 

7 violation. OAR 340-012-0045(1)(c)(F) states that economic benefit is the "approximated" dollar 

8 sum of the economic benefit the Respondent gained through noncompliance. OAR 340-012-

9 · 0045(1 )( c )(F)(iii) allows the Department to determine a Respondent's economic benefit by using 

10 the U.S. Environmental Protection Agency's BEN computer model, and the Department elected 

11 to do so in Dr. Siaw's case. 

12 BEN calculates economic benefit as either the avoided or delayed cost of compliance. In 

13 this case, Dr. Siaw failed to comply with the requirements set forth in Paragraph 15(B)(l), which 

14 required him to submit the information necessary to complete his application, submit plans and 

15 specifications for a sewage disposal system to serve the park, and construct the new system. If 

16 Dr. Siaw had complied with the first requirement he would then have been required to submit the 

17 plans and build a new system. By failing to complete his application, Dr. Siaw avoided the cost 

18 of constructing a new on-site disposal system for the park. 

19 At hearing, the Department introduced evidence that Dr. Siaw's consultant, Robert 

20 Sweeney, in a letter dated April 27, 2000, provided Dr. Siaw with two options for a new system. 

21 See Exhibit 121. The costs of the two options were estimated at $206,700 and $248,200. 

22 Advanced Treatment Systems (ATS), Inc., developed detailed construction plans and 

23 specifications for the second system mentioned in Sweeney's letter and estimated the 

24 construction cost at $247,000. See Exhibit 120. In deter'rnining the economic benefit, the 

25 Department used the $247,000 avoided cost of constructing the ATS system. The Department 

26 selected the ATS estimate because it was based on fully developed plans and specifications, and 

27 
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1 because it was somewhat conservative in that it did not take into account the additional avoided 

2 costs of permitting and operation and maintenance of the new system. 

3 Initial application of the BEN model to the estimated avoided cost of $247,000 resulted in 

4 an economic benefit value of $215, 180. In preparing for hearing, the Department recalculated 

5 the economic benefit and revised its assumption of the use:fullife of a new on-site disposal 

6 system from 15 years to 20 years. This revision reduced the economic benefit from $215,180 to 

7 $191,700. 

8 It is important to note that the rules do not require the Department to determine economic 

9 ·· benefit with a high degree of accuracy. Given the many variables in arriving at an avoided or 

10 delayed cost, the Commission has declared that economic benefit need only be the 

11 "approximated dollar smn of the economic benefit gained through noncompliance." OAR 340-

12 12-0045(1)(c)(F). Based on the evidence entered into the record, the Department has established 

13 a credible and defensible economic benefit of $191,700. 

14 At hearing and in his memorandum, Dr. Siaw argued that the Department overestimated 

15 economic benefit by failing to take into accom1t amounts he expended to pump the holding tanks 

16 and perform other maintenance of the sewage disposal systems at the park. These expenses are 

17 irrelevant as they are not costs Dr. Siaw would have incurred in complying with the requirements 

18 of Paragraph 15(B)(l ). Nor were they included as costs avoided in determining his economic 

19 benefit. The only avoided cost included iu his economic benefit was the cost of constrncting the 

20 ATS system. The only way to reduce the economic benefit is to show that Dr. Siaw paid some 

21 of or all of that specific cost. It is lUldisputed, however, that Dr. Siaw has failed to take any 

22 action whatsoever to physically construct the system desigued by Mr. Sweeney and ATS and that 

23 expense is the only relevant cost in determining economic benefit. 

24 Separate Penalties for Multiple Occurrences 

25 Exhibit 1 of the Notice states that "Respondent has been in daily violation of the MAO 

26 since September 15, 1999. The Department elects to assess [a] civil penalty for each month in 

27 which a daily violation occurred." At hearing, the Hearing Officer questioned whether the 
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1 Department had the authority to assess a penalty for each month in which a daily violation 

2 occurred. ORS 468.140(2) states that each day of violation constitutes a separate offense, 

3 delegating to the Department the authority to treat each day of violation as a separate violation 

4 for which a separate penalty can be assessed. While there is nothing in statute or rule that 

5 sp-ecifically authmizes the Department to assess penalties on a monthly basis, there is nothing 

6 expressly prohibiting it either. There is nothing in statute or rule that states that the Department 

7 can elect to assess just a single daily penalty for multiple occurrences of the same violation, yet it 

8 often does so. 

9 The Department has been vested with enforcement discretion to craft penalties that 

10 further the enforcement goals set forth by the Commission in OAR 340-012-0026(1 ). This rule 

11 states that that goal of enforcement is to (a) obtain and maintain compliance with the 

12 Department's statutes, rules, permits and orders; (b) protect the public health and the 

13 environment; ( c) deter future violators and violations; and ( d) ensure an appropriate and 

14 consistent statewide enforcement program." If the Department were required to assess a civil 

15 penalty for each occurrence of a violation this would result in civil penalties far in excess of what 

16 is necessary to achieve the Commission enforcement goals. 

17 In Dr. Siaw's, case the Department elected to assess multi-day penalties because of his 

18 past history of noncompliance and his failure to take any meaningful steps towards compliance. 

19 At the same time, the Department did not assess a penalty for each occurrence of the violation 

20 because, in its judgment, the multi-million dollar penalty that would have resulted was not 

21 necessary to further the Commission's enforcement goals. Unless it can be proven that the 

22 Department abused its discretion in arriving at the civil penalty in this case, its decision to assess 

23 separate penalties for each month in which a violation occurred must be upheld. 

24 Ill 

25 Ill 

26 Ill 

27 Ill 
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Finally, in determining the number of months in which a daily violation occurred, the 

Department began with October 1999 in the civil penalty calculation attached to the Notice. The 

correct month is December 1999. 8 

CONCLUSION 

For the reasons cited herein, the Hearing Officer should issue a Proposed Order assessing 

Dr. Siaw a $335,700 as calculated in the attached Amended Exhibit 1. 
,)J-

D A TED this !..--day of March 2002. 

Respectfully submitted, 

HARDY MYERS 
Attorney General 

' e Perry, #90456"./ U 
Assistant Attorney General 
Of Attorneys for Department of Environmental 
Quality 

/ J ef:ftl} · c1unan, 
l_§nfironmental I:aw Specialist 

· Office of Compliance and Enforcement 
Department of Environmental Quality 

8 Based on proposal submitted to the Department on July 22, 1999, 
by Robert Sweeney, the Department issued a letter to Dr. Siaw on 
August 16, 1999, indicating that WPCF permitted facility at the 
park was -feasible. Paragraph 15 (B) ( l) required Dr. Si aw to 
submit the information needed to complete his application within 
30 days of receiving such notice. For that reason, the 
Department began with October 1999. However, the July 22, 1999 
proposal later became unfeasible due t'o failure to acquire the 
right to use a neighboring property for a drainfield. Mr. 
Sweeney then submitted another proposal. On November 12, 1999, 
the Department notified Dr. Siaw that the new proposal could be 
permitted and requested that he complete his application within 
30 days. 
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AMENDED EXHIBIT 1 

FINDJNGS AND DETERMINATION OF RESPONDENT'S CNIL PENALTY 
PURSUANT TO OREGON ADMlNlSTRATIVE RULE (OAR) 340-012-0045 

VIOLATION: 

CLASSIFICATION: 

MAGNITUDE: 

Violation of an Enviromnental Quality Commission Order in violation of 
Oregon Revised Statute 468140(1)(c). 

This is a Class I violation pursuant to OAR 340-012-0060(1 )(a). 

The magnitude of the violation is moderate pursuant to OAR 340-012-
0045(1)(a)(B) as there is no selected magnitude in OAR 340-012-0090 for 
this violation 

CNIL PENALTY FORMULA: The formula for determining the amount of penalty of each violation 
1s: 
BP+ [(0.1 x BP) x (P + H + 0 + R + C)] +EB 

"BP" is the base penalty, which is $3,000 for a Class I, moderate magnitude violation in the matrix listed in 
OAR 340-012-0042(1). 

"P" is Respondent's prior significant action(s) and receives a value of3, pursuant to OAR 340-012-
0045(l)(c)(A)(v) because Respondent's prior significant action, Case No. WQ/D-NWR-98-212, 
consists of two Class I equivalent violations. 

"H" is the past history of Respondent in taking all feasible steps or procedures necessary to correct any 
prior significant action( s) and receives a value of 0 as Respondent did not take all feasible steps to 
correct a majority of all prior significant actions. 

"0" is whether or not the violation was a single occurrence or was repeated or continuous during the 
period of the violation and receives a value of 0 as Respondent is being assessed separate penalties 
for separate occurrences of the violation. 

"R" is the cause of the violation and receives a value of 10 as the violation was caused by flagrant 
· conduct. Respondent negotiated the terms and voluntarily entered into the Mutual Agreement and 

Order (MAO) which is the subject of this penalty. The Department engaged in both written and 
verbal communication with Respondent regarding his noncompliance with the terms of the MAO. 
Respondent had actual lmowledge of the law and consciously set out to commit the violation. 

"C" is Respondent's cooperativeness in correcting the violation and receives a value of2 as Respondent 
was not cooperative and did not make reasonable efforts to correct the violation or minimize the 
effects of the violation. 

"EB" is the approximate dollar sum of the economic benefit that the Respondent gained through 
noncompliance, and receives a value of$191,700. The economic benefit portion of the civil penalty 
foimula is simply the monetary benefit the Respondent gained by not complying with the law. 
Economic benefit is not designed to punish the Respondent, but to (1) "level the playing field" by 
taking away any economic advantage the violator gained over its competitors through · 
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Default Hearing Order 
Page 1 
Caleb Siaw, Respondent 

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 
OF THE STATE OF OREGON 

IN THE MATTER OF: 

Caleb Siaw, 

Respondent 

) 
) 
) 
) 
) 
) 

BACKGROUND 

DEFAULT HEARING 
ORDER REGARDING 

ASSESSMENT OF 
CIVIL PENALTY 

NO. WQ/D-NWR-98-212 
CLATSOP COUNTY 

A Notice of Violation, Department Order and Assessment of Civil Penalty was issued 
December 15, 1998, under Oregon Revised Statutes (ORS) Chapter 183 and 468 and Oregon 
Administrative Rules (OAR) Chapter 340, Divisions 11 and 12. On January 5, 1999, respondent 
Caleb Siaw appealed the Notice. . 

A hearing was held in Portland, Oregon, on July 8, 1999, before Hearings Officer Lawrence S. 
Smith. Respondent Caleb Siaw did not appear. Charles Herdener, environmental law specialist, 
represented DEQ, with one witness. 

ISSUES 

1. Did respondent Caleb Siaw violate OAR 340-071-130(3) by discharging untreated or 
partially-treated sewage directly or indirectly onto the ground surface and causing a public health 
hazard? 

2. Did respondent Caleb Siaw violate OAR 340-071-0215(1) by failing to innnediately 
repair the failing on-site system at the Forest Lake Resort owned by respondent? 

3. b1drespondent Caleb Siaw violate ORS 468B.080(1) by failing to obtain DEQ's approval 
for a septic system, sewerage system, septic tank system, or other disposal system or parts thereof for 
Fore st Lake Resort? 

4. Should respondent Caleb Siaw be ordered to t,ake the steps outlined in the Department 
Order contained in the Notice of Violation, Department Order and Assessment of Civil Penalty 
issued December 15, 1998? 

5. If respondent Caleb Siaw violated the above law, were the resultant civil penalties 
appropriate under OAR chapter 340, division 12, and OAR 340-12-060? 
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Caleb Siaw, Respondent 

FINDINGS OF FACT 

1. Respondent Caleb Siaw (Siaw) owns and operates Forest Lake Resort, a mobile home 
park (park), located at T5N, RlOW, Section 4A, Tax Lot 1100, Clatsop County, Seaside, Oregon. 

2. In November 1997, sewage and water from two septic systems in the park overflowed and 
ponded on the ground (Exbibits 8 and 9). On November 14, 1997, an environmental specialist for 
DEQ told Siaw to fix the sewage treatments and to obtain a repair permit from DEQ before doing so. 
A follow-up inspection on November 20, 1997, revealed ponding still in the two areas. 

3. On December 11, 1997, a Notice of Noncompliance was mailed to Siaw, advising him 
that DEQ would take enforcement action if it did not receive a plan and application from Siaw to 

. correct the ponding (Exbibit 10). The Notice also advised Siaw that he needed to take measures to 
safeguard public health, such as disinfecting the areas with bleach or lime and fencing them off. 

4. On December 17, 1997, DEQ's environmental specialist saw Siaw working on the septic 
systems without getting a permit from DEQ. The specialist told Siaw to stop working until he got a 
permit. The inspector saw the same ponding in the two spots. 

5. On January 7, 1998, Siaw pumped out some of the ponding without getting a permit from 
DEQ. Pets and children were present when he did the pumping. 

6. On January 15, 1998, DEQ's environmental specialist inspected the two septic systems 
again and saw ponding (Exbibit 11 ). The specialist took a sewage sample that revealed a large 
concentration of E. Coli and Fecal Coliform, bacteria that are harmful to humans and animals 
(Exhibit 13). A test of sewage talcen from one of the ponds on March 12, 1998, revealed a large 
concentration ofE. Coli and Fecal Coliform, elements of human waste (Exbibit 14). 

7. On March 24, 1998, a Notice of Noncompliance was mailed to Siaw, noting that his 
application for a permit was incomplete and telling him again to take measures to safeguard public 
health, such as disinfecting the areas with bleach or lime and fencing them off (Exhibit 15). The 
Notice advised him that he had violated ORS 468B.025 and 468B.080 by polluting the waters of the 
state and not getting his septic systems approved. 

8. S~wage continued to discharge on the ground surface on September 3, 1998 (Exbibit 16). 

-

9. On September 21, 1998, a Notice of Noncompliance was mailed to Siaw, advising Siaw 
that he needed to take measures to safeguard public health, such as disinfecting the areas with bleach 
or lime and covering them. The Notice advised him that he had violated ORS 468B.025 and 
468B.080 by polluting the waters of the state and not getting his septic systems approved. 

10. On October 23, 1998, DEQ's inspector continued to note ponding in the two areas 
(Exhibits 17 and 18). 

11. Siaw saved $291 by delaying repairs of the two on-site septic systems that caused the 
ponding (Exhibit 21 ). 
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Caleb Siaw, Respondent 

12. DEQ and Siaw have reached an agreement on the Department Order in the Notice of 
Violation and DEW withdraws that portion. 

ULTIMATE FINDINGS 

For almost a year, Siaw repeatedly violated OAR 340-071-0130(3) by discharging untreated 
or pmiially-treated sewage directly or indirectly on the ground, which constituted a public health 
hazard. 

For almost a year, Siaw repeatedly violated OAR 340-071-0215(1) by failing to immediately 
repair the failing on-site systems at the park. 

For almost a year, Siaw repeatedly violated ORS 468B.080(1) by failing to obtain DEQ's 
approval for a septic system, sewerage system, septic tank system, or other disposal system before 
working on the failed systems in the park. 

The assessed penalties were appropriate because Siaw' s violations were flagrant. 

APPLICABLE LAW 

ORS 468B.025 states in part that no person shall cause pollution of any waters of the state or 
place or cause to be placed any wastes in a location where such wastes are likely to escape or be 
carried into the waters of the state by any means. 

ORS 468B.080 requires all plumbing fixtures in buildings or structures from which waste 
water or sewage is or may be discharged to be connected to a sewerage system, septic tank system or 
other disposal system approved by the Department. 

OAR 340-71-120(2) states that each and every owner of real property is jointly and severally 
responsible for: 

1) disposing of sewage on the property in conformance with the rules of the 
Department; 

2) connecting all plumbing fixtures on the property from which sewage is or may be 
discharged to a sewerage facility or on-site sewage disposal system approved by the 
Department; and 

3) maintaining, repairing, and/or replacing the system as necessary to assure proper 
operation of the system. 

OAR 340-71-130(3) prohibits allowing the discharge of untreated or partially treated sewage 
or septic tank effluent directly or indirectly onto the ground surface or into public waters. 

OAR340-71-160(1) prohibits causing or allowing construction, alteration or repair of a 
system, or part thereof, without first applying for and obtaining a permit. 

OAR 340-71-215(1) requires the immediate repair of a failing system. 
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CONCLUSIONS AND REASONS 

DEQ's evidence was direct and detailed, supported by photos and video. Siaw did not appear 
at the hearing to rebut it. DEQ's evidence is accepted as a prima facie case of alleged violations. 
Siaw violated OAR 340-071-130(3) by discharging untreated or partially-treated sewage directly or 
indirectly onto the ground surface repeatedly from November 20, 1997, until at least September 3, 
1998. He violated OAR 340-071-0215(1) by failing to immediately repair the failing on-site system 
at the Forest Lake Resort he owned, even after direction to do so. He violated ORS 468B.080(1) by 
failing to obtain DEQ's approval for a septic system, sewerage system, septic tank system, or other 
disposal system or parts thereof before attempting any repairs. 

CIVIL PENALTY 

Siaw violated the above laws and is liable for appropriate penalties under OAR Chapter 340, 
division 12, and OAR 340-12-060. DEQ's calculation of the penalties (Exhibits 1, 2 and 3 of the 
Notice of Violation, Department Order, and Assessment of Civil Penalty issued December 15, 1998 
(Exhibit 2)) are accepted and made part of this order. DEQ correctly assessed the correct base 
penalty and correctly calculated the "R" factor as 10 because Siaw' s violation was repeated after 
written notice and must have been flagrant. DEQ's assessment of $291 for the "EB" factor seems a 
bit low, but is accepted. Siaw is liable for civil penalties totaling $6,291. 

COMPLIANCE ORDER 

At the hearing, DEQ withdrew the Department Order part of the Notice because DEQ and 
Siaw have reached an agreement on future compliance. The Department Order is therefore 
withdrawn. 

Dated this 25th day of August, 1999 . 

. . ¢&."le~e-;I.·~ 
Lawrence S. Smith· 
Hearings Officer 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 
OFTHESTATEOFOREGON 

. IN THE MATTER OF: 

Caleb Siaw, 

Respondent 

) 
) 
) 
) 
) 

ORDER 

ORDER 
ASSESSING 

CIVIL PENALTY 
NO. WQ/D-NWR-98-212 

CLATSOP COUNTY 

IT IS HEREBY ORDERED that respondent Caleb Siaw is liable for a total civil penalty of 
$6,291, plus.interest pursuant to Oregon Revised Statute (ORS) 82.010, from the date this order is 
signed below until paid; and that ifthe civil penalty remains unpaid for more than ten (10) days, this 
order may be filed with each County Clerk and execution shall issue therefor. 

If you are not satisfied with this decision, you have 30 days to appeal it to the Environmental 
Quality Commission. See Oregon Administrative Rule (OAR) 340-11-132. If you wish to appeal 
the Commission's decision, you have 60 days to file a petition for review with the Oregon Court of 
Appeals from the date of service of the order by the Environmental Quality Commission. See, ORS 
183.480 et seq. 

Dated this 25th day of August, 1999. 

Lawrence S. Smith 
Hearings Officer 

Return to: 
Enforcement Section 
Department of Environmental Quality 
2020 SW 4th Avenue, Suite 400 
Portland, OR 97201-4987 
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STATEMENT OF MAILING 

AGENCY CASE NO. WQill-NWR-98-212 
HEARINGS CASE NO. G60173 

I certify that the attached Order was served through the mail to the following parties in envelopes 
addressed to each at their respective addresses, with postage fully prepaid (certified mail to 
respondent, regular mail to DEQ): 

Caleb Siaw, Respondent 
19075 SE Foster Rd. 

·· Boring, OR 97009-9653 

Susan Greco, Rules Coordinator 
Department ofEnviromnental Quality 
811 SW Sixth A venue 
Portland, OR 97204-1334 

Charles Herdener, enviromn_ental law specialist 
DEQ enforcement 
2020 SW 4th Avenue 
Portland, OR 97201-4987 

Mailing/Delivery Date: 
Hearings Clerk: 
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1 CERTIFICATE OF SERVICE 

2 I hereby certify that I served the Heating Memorandum within on the 
I 

;d dayof 

3 ('f)tYc)/>L , 2002 upon 

4 

6 

Ken L. Betterton, 
5 ·Administrative Law Judge 

Oregon Employment Department 
875 Union Street, NE 

7 

8 

Salem, OR 97311 
Fax: (503) 947-1531 

Michael J. Kavanaugh 
Attorney for Respondent 
4930 SE Woodstock Blvd. 
Portland, OR 97206 
Fax: (503) 788-5345 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

by facsimile and by mailing a true copy of the above by placing it in a sealed envelope, with 
postage prepaid at the U.S. Post Office in Portland, Oregon, on March , 2002 

27 
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Ken L. Betterton 
Hearings Officer 
875 Union St.N.E. 
P.O. Box 14020 
Salem, Or. 97311 r::~ 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

In the Matter of 

CALEB SIAW 

Respondent. 

OF THE STATE OF OREGON 

) 
) 
) 
) No. WQID-NWR-99-186 
) 
) CLOSING ARGUMENT 
) 

The DEQ does not seek to enforce the policies of the State of Oregon, but to penalize, 

fine, punish and bankrupt Respondent, Caleb Siaw. Their action should fail for reasons which 

appear from the record before the hearings officer which include Respondent's lack of ownership 

of the property, the implicit bad faith on the part of the DEQ in assessing a fine of this magnitude 

and the successful efforts of Respondent and various non-parties which have resulted in the 

implementation of a solution to the extant problem which existed in 1997 -1998 and had resulted 

in sewage spills. 

Ownership of Property 

The DEQ may concede ownership but the record implies that they will contest the effect 

of the documents submitted to them in 1999 and made a part of this record as Respondent's #2(or 

3), the Real Estate Contract of April, 1999, whereby Claeb Siaw P.C. Trust conveyed the 

property to Danny Mal, Trustee for A&D Trust. Remember also that this document was drafted 

and negotiated by the individuals involved and did not have the input of attorneys or realtors. 

Ill 

1 - Closing Argument - Respondent 

~lichael J. Kavanaugh 
Attorney at Law 

4930 S.E. Woodstock Blvd. 
Portland, Or. 97206 

(503) 788-3639 Fax (503) 788-5345 
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The lack of precision and formality is a result of "amateurs" drafting legal documents. 

The original memorandum submitted by Respondent deals with this issue. However, the 

legal basis for Respondent's position is not as clear, perhaps, as it should be. 

It has been the law in Oregon since the late l 800's that recording of a deed (or 

conveyance) is not necessary to pass title between the parties affected thereby. In Musgrove v. 

Bonser 5 Or 313, 316 (187 4) the court held: 

This deed not having this ce11ificate attached thereto, though copied by the clerk upon the 
record, was not entitled to be there. It being to all intents and purposes an unrecorded deed at the 
time appellant took his conveyance from Armstrong and wife, it did not operate as constructive 
notice to appellant. The only effect of such deed was to carry the legal title as against all persons 
having actnal notice of its existence. 

By our statute, every deed not recorded as required by law is void, as against a subsequent 
purchaser in good faith and for a valuable consideration, whose conveyance shall be first recorded. 
It seems to be well settled in this country, "both in law and equity, that our recording acts only 
apply in favor of parties who have acted in good faith," and it is therefore generally held that a 
conveyance, duly recorded, passes no title whatever, when taken with a knowledge of the existence 
of a prior unrecorded deed. (2 Ld. Cases in Equity, 183; 9 John. 163; 4 Mass. 637.) 

And in Manaudas v. Mann, 14 Or. 450, 451, 452, 13 P. 449 (1887) the court reasoned: 

Both parties claimed title from the same grantor,--the respondent by quitclaim deed 
executed to him, in the fall of 1885, by Heilner & Cohen, in accordance with a decree of this court 
rendere.d in the case ofManaudas v. Heilner, reported in 25 Or. 335, 7 Pac.Rep. 347; the appellant 
by a deed executed to him by the same parties long prior to that executed to the respondent. The 
deed to the appellant, however, although recorded, was not properly acknowledged so as to entitle 
it to record, and its admission in evidence was objected to by the respondent's counsel. The 
appellant's counsel offered proper proof of its execution, and offered to show that the respondent, 
when the deed to him was executed, had knowledge of the deed to appellant; but the court refused 
to receive it in evidence, and the appellant's counsel excepted to the ruling. The deed appears to 
have been regularly executed, aside from the defectiveness of the certificate of acknowledgment. 
The ruling was clearly erroneous. A deed in this state, duly signed, sealed, and witnessed, conveys 
the title of the grantor, as between the parties, and as to every one else by title subsequent, except a 
bona fide purchaser for a valuable consideration. Section 26, tit. I, c. 6, Misc.Laws. 

Our statute of conveyances of real property was taken from the Iowa statute, and the 
construction which the courts of that state have invariably given it has been that the want of the 
acknowledgment, or the proof which may authorize the admission of the deed to record, does not 
invalidate the deed as between grantor and grantee, and that it is good as to all persons who are . 
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That doctrine was recently followed in Chaffin v. Solomon, 255 Or 141, 146-149, 465 P2d 220 

(1970). Notwithstanding these cases deal with deeds, this is a doctrine on conveyances. This 

principle was applied to contracts of sale in Nelson v. Hughes 290 Or 653, 655, 625 P2d 643 

(1981 ): 

This quiet title suit involves a dispute between contract purchasers whose land sale 
contract was prior in time, but unrecorded, and a subsequent purchaser a grantee under a deed 
whose deed, though subsequent in time, was recorded. The disposition of the case turns on the 
allocation of the burden of proof to establish that the subsequent purchaser was or was not a bona 
fide purchaser for value without notice of the prior purchaser's claim. The Court of Appeals 
imposed the burden of proof upon the subsequent purchaser and reversed the lower court. We 
affirm the Court of Appeals. 

The result of all of this is the conclusive establishment of the legal owner of the property, 

since April 12, 1999, the date of the notarization and delivery, as the A&D Trust. 

Further, the doctrine of"after acquired title" establishes the owner of the property as the 

Caleb Siaw PC Trust and not Caleb Siaw, personally. 

I noted that certain questions were asked regarding Mr. Siaw' s conduct with respect to the 

property. There are also certain comments in the DEQ's documents and allegations that were 

made regarding the implication to be drawn from Mr. Siaw's attempt to sell the property after 

this contract was entered into. I "chalk up" those comments in the documents and e-mails of the 

DEQ to the ignorance of the authors of those comments about the law of real property and a lack 

of understanding of real property in general. Further, it is clear that Mr. Siaw remained involved 

in the property since he had a security interest as the contract vendor. He also testified that he 

had agreed to pay Mr. Sweeney's (Environmental Management Systems) fees for finding a 

solution to the sewage system problem for the entire park. Mr. Siaw's interest was monetary. 
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He was paying Sweeney and trying to protect his $775,000.00 (See Ex. 9) investment in the 

property. He even testified he is still trying to find a buyer for A&D Trust and for himself. 

This state of affairs, while somewhat unusual, is not unheard of and is consistent with the 

facts. Mr. Siaw is not being adequately paid by the purchasers, but has no interest in foreclosing 

due to the environmental problems and expenses. Any buyer he finds or talks to is still subject 

to an agreement with the A&D Trust. The trust also has an interest in selling the property. 

Adrian Mal's testimony clearly indicated that the bids they had to repair the septic system for the 

entire park exceeded $400,000.00 and were not economically feasible. Essentially, that was an 

admission that the contract purchasers are financially unable to live up to the terms of the 

contract and comply with present (current) DEQ requirements. 

Thus all that Respondent's attempts to sell the property amount to are offers, subject to 

approval by the contract purchaser. 

Further, it is clear that the DEQ knew of the sale to Mal. The e-mails offered by the 

state, exhibits 124 to 129 demonstrate that fact, to wit: 

#124 04/02/99 Anne Cox e-mail, ACKNOWLEDGES Siaw selling, working with Sweeney on 
tank alarms. 
#125 04/26/99 combination of Dew, Cox and Baumgartner e-mails, are an internal memo on 

ownership. COX AND DEQ admit that on change of ownership should deal with new party; 
Baugmartner tells Cox to find out who new owner is. (NOTE mistaken belief that tax records 
control as determinative of ownership.) 
#127 (#126?) 05/10/99 Cox memo where she is working with Malo and Sweeney and treating 
Malo as the owner. 
#128 10/15/99 Cox now second guessing herself; ownership claims based upon Sweeney 
statement, (BUT Sweeney testified Malo was purchaser.) 
#129 10/24/99 Blames Malo for sewage spill but wants to enforce against Siaw, comments on 
proposed sale to 3'd party contractor, neglects to mention he worked for DEQ previously. 

The State had what the case law would refer to as constructive lmowledge. Further, at 
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least as of December 12, 1999, they had a received a copy of the contract by fax. Respondent 

testified that he sent a copy to the DEQ in April or May of 1999. 

The critical facts are the clear indication both from the e-mails, the testimony of Adrian 

Malo and Robert Sweeney that the DEQ recognized Malo as the purchaser and worked with him 

on solving the problem. 

OAR 340-44-005(31) defines who the owner of the property is: 

(31) "Owner or Operator" means any person who alone, or jointly, or severally with others: 

(a) Owned, leased, operated, controlled or exercised significant control over the operation 
of a facility; 

(b) Has legal title to any lot, dwelling, or dwelling unit; 

( c) Has care, charge, or control of any real property as agent, executor, executrix, 
administrator, administratix, trustee, lessee or guardian of the estate of the holder of legal title; or 

( d) Is the contract pnrchaser of real property. (emphasis added) 

It is axiomatic that absent a person, or the person in charge, actually committing the acts 

complained of, the owner of the property is responsible under the DEQ statutes. Respondent was 

not the person in charge of the property. He did not operate it after April of 1999. He did not 

retain control over it after April of 1999. His only connection to the property, other than as the 

contract vendor (a monetary security interest) is the DEQ's allegation that he was the owner of 

the property - because he had not recorded the contract or changed the tax records. 

That position of the DEQ is flawed as a matter of law. It is based, in part, upon 

Respondent's signing the Mutual Agreement and Order because he was viewed as the owner of 

the property. That action (and this) was predicated on the incorrect assumption of the DEQ that 

the ownership listing on the tax records controls who is the owner of the property. In fact, 

5 - Closing Argument - Respondent 

Michael J. J(avanaugh 
Attorney at Law 

4930 S.E. Woodstock Blvd. 
Portland, Or. 97206 

(503) 788-3639 Fax (503) 788-5345 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Richard Johnson was listed as the contract purchaser/owner on the real property and should have 

been listed on the tax rolls pursuant to the memorandum of contract (Ex. 13) until August 25, 

2000. 

This matter should be dismissed as to Caleb Siaw. 1 

The Mutual Agreement and Order (MAO) (Ex. 114) dated May 10 & 20, 1999, recites as 

follows: 

1. Caleb Siaw owns or operates Forest Lalce Resort ..... 

The basic premise of the MAO is not true and both parties knew or had reason to know what the 

true status of the ownership of the property was at that time. Respondent wanted to complete 

what he thought had to be done from his previous court proceeding. He testified he signed the 

agreement to be done with the matter. The DEQ was operating under an incorrect legal theory 

as to ownership. That mistake is clear and unambiguous. What should have occurred at that 

time was a substitution of the person or entity responsible for finishing the work begun by 

Respondent, i.e. the A&D Trust. 

The result was an Order requiring a secured party, who no longer had control, to do the 

work of the owner. Where a court, here a state department, lacks authority to enter an order, it is 

a nullity. State ex rel. Juvenile Dept. v. Dreyer 328 Or 332, 339, 976 P2d 1123, 1127 (1999). 

The MAO also requires a WPCF permit to be taken out but the DEQ never permitted it to 

be transferred to the A&D Trust as allowed by OAR 340-045-0045. Ms. Cox of the DEQ was 

25 constantly at odds with Respondent attempting in all of her letters to ignore the sale, to ignore 

26 what was transpiring at meetings and in the field, and to force Respondent to perform at a time 
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the entire matter should have been transferred to the A&D trust. 

Allegations 

The Notice of Assessment of Civil Penalties, i.e. the allegations of the DEQ, are limited 

to the failure of Caleb Siaw, personally, to complete a Water Pollution Control Facility permit 

and failure to submit pumping receipts after 09/15/99. Both allegations are tied to ownership of 

the property. 

The permit has to be obtained by an owner or operator. Respondent was neither. 

The basic premise is statutory: 

454.635. Notice of violation; service; reqnest for hearing; condnct of hearing; order. 

(1) Whenever the Department of Environmental Quality has reasonable grounds for 
believing that any subsurface sewage cl isposal system, alternative sewage disposal system or 
nonwater-carried sewage disposal facility or part thereof is being operated or maintained in 
violation of any rule adopted pursuant to ORS 454.625, it shall give written notice to the person or 
persons in control of snch system or facility. (emphasis added) 

The violation cited by the DEQ states that Respondent violated ORS 468.140(1 )( c ). That statute 

reads: 

(1) In addition to any other penalty provided by law, any person who violates any of the following 
shall incur a civil penalty for each day of violation in the amount prescribed by the schedule 
adopted under ORS 468.130: 

***** 
(c) Any rule or standard or order of the Environmental Quality Commission adopted or 

issned pursnant to ORS 448.305, 454.010 to 454.040, 454.205 to 454.255, 454.505 to 454.535, 
454.605 to 454.755, ORS chapter 467 and ORS chapters 468, 468A and 468B. 

Thus the violation relates back to ORS 454.635. Respondent did not "operate or maintain" the 

sewage disposal system after the sale to the A&D Trust. 

The same is true as to the tank pumping receipts. The pleadings show that receipts were 

provided to the DEQ through September 15, 1999, long after Respondent had sold the property 
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and long after the DEQ was dealing directly with Adrian Malo. Respondent testified he had the 

pumping company tum in receipts which ran through May of 1999. The other receipts had to 

continue to be received from the same company. At whatever time Adrian Malo changed 

pumping companies receipts may have ceased. But the DEQ was visiting directly with Mr. 

Malo by that time and there is no testimony that Mr. Malo was asked for receipts or had any 

problem in supplying them. 

Further, the alleged violation here is without any substantive foundation. Procedurally, 

the DEQ may want to have pumping receipts, but substantively, the nature of the tanks is such 

that had they not been pumped, they would have overflowed. There was no testimony to that 

effect and thus the tanks were pumped. Additionally, Adrian Malo testified he had the tanks 

pumped on a regular basis. 

Thus the alleged violations on page 2 of the Notice of Assessment are fatally flawed as 

the statute cited does not rely upon the MAO for its validity but upon the statutory scheme. That 

scheme in turn relies upon the "operator or maintainor" being the responsible person. Except for 

the time period before May 10, 1999, Caleb Siaw was not the "operator or maintainor". 

Penalty 

The penalty requested by the DEQ bears no relationship to the severity of the actions or 

inaction. It seems almost to be based upon personal animosity, which I believe was exhibited by 

Anne Cox at the hearing and is implicit in her position, see Ex. 117. Despite the e-mails showing 

that the DEQ field people were meeting and dealing with Adrian Malo, which is supported by the 

testimony of Malo, Robert Sweeny and Respondent, Ms. Cox steadfastly refused to recognize the 

transfer of control and ownership. There is no logical reason for intentionally ignoring someone 
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who was operating the facility, indicated he represented the buyer and was trying to solve the 

problem. 

There was even an attempt to detail a prior "unforgiven" relationship between Ms. Cox 

and Caleb Siaw. I think that history was the impetus for assessing such an outrageously 

excessive fine. Is this a deplorable effort to bankrupt the Respondent or a form of extortion to 

install a drainfield that is not economically feasible for this property? 

The DEQ uses a formula in a vacuum to determine this fine. Why weren't the 

admonitions of the statute, ORS 468.130 applied? 

Respondent's Actions 

First, let's examine what Caleb Siaw actually did in response to the ongoing relationship 

with the DEQ. Note that the DEQ considers this a second violation incorrectly as the MAO 

arose out of the original proceeding and this is but a continuation of that proceeding. 

Respondent paid a civil penalty for the actual spills he was unable to deal with as an 

absentee landlord in 1997 and 1998. 

He took out a WPCF permit in 1998. 

He testified he spent $18,000.00 to $20,000.00 installing two tanks to cure the problem 

he was first cited for. That cure worked and still works. 

He ceased renting the spaces as the tenants moved or were evicted thereby losing revenue. 

He testified he paid $32,000.00 for one of the mobile homes in order to alleviate its use as 

a source of pollution. 

He testified he spent $20,000.00 pumping the tanks. 

He testified that as a part of the sale, he would continue to pay the expenses of Robert 
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Sweeney of Environmental Management Systems which came to $22,000.00. 

He allowed the buyers to delay making monthly payments in an effort to help them 

resolve the sewage problem. That has cost him in excess of$50,000.00. 

Respondent testified he offered to lower the price of the contract to $500,000.00 in order 

to allow the buyers to repair the sewage system. 

Further, it is apparent from the testimony that the current contract buyers have neither the 

incentive nor the means to correct the problem. Respondent is in danger of losing a substantial 

portion of his $775,000.00 investment. (See Ex. 9). 

Respondent's Inaction 

Respondent, after selling the property, relied upon Adrian Malo to deal with DEQ. That 

in fact occurred as the testimony shows Mr. Malo made efforts in conjunction with Robert 

Sweeney to conect the situation. 

Respondent ceased providing pumping receipts because he was no longer employing the 

pumping company, Mr. Malo was. 

Respondent did not complete the permit, as Robert Sweeney made efforts to do that on 

behalf of Mr. Malo. 

Inaction in general 

Everyone, including the DEQ, ceased any active efforts on the property after October of 

1999. There is one letter in 2000 and one letter in 2001 after the fluny of activity in 1998 and 

1999. Why? 

25 Respondent's exhibit 3 gives the answer, i.e. the letter of Robert Sweeney to Respondent 

26 and Adrian Malo of October 11, 1999 where he states: 
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6. Remove the problem units. Landlord-Tenant issues would have to be taken into consideration. 
While DEQ would not then have a permit to review, staff has indicated that frequent visits would 
be made to ensure there were no discharges. 

That is what has happened here. The DEQ conveniently ignores that in this proceeding. It is 

obvious to anyone looking at the record that the reason this matter was not more actively pursued 

after that time is due to the reduction in use of the spaces using the tanks. Further the mobile 

homes were being removed and the testimony does not disclose any additional leaks of any 

significance. 

If we apply the factors set out in ORS 468.130(2) to the facts of this case, everyone of the 

mitigating factors are in play here. 

Respondent took $140,000.00± of steps to solve problems in this case. He is financially 

strapped, as is the property. His past history on this property is minor and in putting in the tanks 

he took those steps which were necessary to resolve the leaks. 

The violations now are not for more spills but for failing to finalize a permit in the midst 

of a sale of the property wrongfully ignored by the DEQ. 

Had the DEQ staff not suggested removal of the problem units, some other solution 

would have been reached which would have included finalizing the permit. 

Is Respondent now at fault for not finalizing the WPCF permit at the suggestion of the 

DEQ? Is Respondent required to pay a penalty because he sold the property and because the 

contract buyer took the DEQ's suggestion to heart. The problem units are gone. The problem 

which the WPCF permit was first talcen out for is no longer a problem. 

Ifwe review the DEQ's penalty analysis we can readily see its failure to apply the facts. 

The Base Penalty is a guess. There is no basis testified to why it should be assessed as 
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moderate when no spill is involved. OAR 340-012-0045(1) has a $1,000 BP for minor violations 

and under subsection (I )(b) the BP can be as low as $50.00. Any base here should be close to 

$50.00 

The "prior" significant actions should be "O" for none. How can they treat the first civil 

penalty action as a prior action when that ended with the MAO. This is one continuous action. 

The "past history" should be rated a "-2". The DEQ applies a value for no action. What 

do they call installing the tanks? What do they call paying Robert Sweeney's fees? What do 

they call buying a mobile home so it can be removed? The DEQ's vision is completely one-

sided and makes absolutely no effort to be fair or reasonable. 

The source of the violation, the "R" factor is likewise construed in a twisted, strained 

construction of the. actions of Respondent. The Mutual Agreement and Order was a mistake, 

true, but the obligations therein were transferrable but for the resistence of the DEQ to the change 

in ownership. Further the failure to obtain the WPCF permit resulted from the suggestion of an 

alternative from the DEQ (Ex. 3). We are dealing with a factor that should be 0 or 1. 

The "cooperation" index likewise ignores the Respondent's actions, ignores the sale, and 

ignores the DEQ's own actions. The leaks were stopped, efforts (expensive efforts) were made 

to find a solution which would have included a permit and steps were taken to solve the problem. 

This should be a negative 2 or 1 finding. 

The "economic benefit" value should be $0.00. The economic benefit ignores the money 

spent by Respondent, the loss of income from the property, and the removal of the problem units. 

There is no economic benefit to be applied for not installing a new system if one is not required. 

Further, the concept that Respondent has obtained an economic benefit is ludicrous. 
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There was testimony that Mr. Siaw had sought out buyers for the property recently. The 

purchaser price that was in the letter of intent netted $475,000.00 to Respondent after $250,000.00 

was used to fix the DEQ problems. That is a potential loss to Respondent's pension trust of 

$300,000.00. That doesn't take into consideration any money that will have to be paid to the A&D 

Trust. Caleb Siaw has already paid dearly for his poor choice of investments in purchasing 

Forest Lake Resort. To claim there is any economic benefit to Respondent is penurious and 

churlish. It serves no legitimate purpose. The market place will exact it's own "economic 

benefit" from Mr. Siaw. The purchase price of the sale to the A&D Trust will never be met and 

Respondent is receiving no economic benefit. 

Dated this 28'h day of February, 2002. 

1. 

ce his losses. 

naugh OSB 75205 
A orney for Respondent Caleb Siaw 

Compare the reference to "owner" in two other DEQ penalty cases. Mays v. 
Transamerica Ins. Co. 799 P.2d 653, 103 Or.App. 578, 583 (1990); Department of 
Environmental Quality Of State v. Hayworth Farms, Inc. 728 P.2d 905, 82 Or.App. 
503, ftnt. 1 (1986). 
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DEPARTMENTOFENVIRONMENTALQUALITYHEARINGS 

IMPORTANT INFORMATION FOR PREP ARING FOR YOUR HEARING 

NOTICE OF CONTESTED CASE RIGHTS AND PROCEDURES 

Under ORS 183.413(2), you must be informed of the following: 

1. Law that applies. The hearing is a contested case and it will be conducted under ORS Chapter 
183 and Oregon Administrative Rules of the Department of Environmental Quality, Chapters 13 7 
and340. 

2. Rights to an attorney. You may represent yourself at the hearing, or be represented by an 
attorney or an authorized representative, such as a partner, officer, or an employee. If you are a 
company, corporation, organization or association, you must be represented by an attorney or an 
authorized representative. Prior to appearing on your behalf, an authorized representative must 
provide a written statement of authorization. If you choose to represent yourself, but decide 
during the hearing that an attorney is necessary, you may request a recess. About half of the 
parties are not represented by an attorney. DEQ will be represented by an Assistant Attorney 
General or an Environmental Law Specialist. 

3. Hearings officer. The person presiding at the hearing is known as the hearings officer. The 
hearings officer is an employee of the Central Hearing Officer Panel under contract with the 
Environmental Quality Commission. The hearings officer is not an employee, officer or 
representative of the agency. 

4. Appearance at hearing. If you withdraw your request for a hearing, notify either DEQ or the 
hearing officer that you will not appear at the hearing, or fail to appear at the hearing, a final 
default order will be issued. This order will be issued only upon a prima facie case based on 
DEQ's file. No hearing will be conducted. 

5. Address change or change of representative. It is your responsibility to notify DEQ and the 
hearings officer of any change in your address or a withdrawal or change of your representative. 

6. Intemreters. If you have a disability or do not speak English, the hearings officer will arrange 
for an interpreter. DEQ will pay for the interpreter if (1) you require the interpreter due to a 
disability or (2) you file with the hearings officer a written statement under oath that you are 
unable to speak English and you are unable to obtain an interpreter yourself. You must provide 
notice of your need for an interpreter at least 14 days before the hearing. 

7. Witnesses. All witnesses will be under oath or affirmation to tell the truth. All parties and the 
hearings officer will have the opportunity to ask questions of all witnesses. DEQ or the hearings 
officer will issue subpoenas for witnesses on your behalf if you show that their testimony is 
relevant to the case and is reasonably needed to establish your position. You are not required to 



issue subpoenas for appearance of your own witnesses. If you are represented by an attorney, 
your attorney may issue subpoenas. Payment of witness fees and mileage is your responsibility. 

8. Order of evidence. A hearing is similar to a court trial but less formal. The purpose of the 
hearing is to determine the facts and whether DEQ's action is appropriate. In most cases, DEQ 
will offer its evidence first in support of its action. You will then have an opportunity to present 
evidence to oppose DEQ's evidence. Finally, DEQ and you will have an opportunity to rebut any 
evidence. 

9. Burden of presenting evidence. The party who proposes a fact or position has the burden of 
proving that fact or position. You should be prepared to present evidence at the hearing which 
will support your position. You may present physical, oral or written evidence, as well as your 
own testimony. 

10. Admissible evidence. Only relevant evidence of a type relied upon by reasonably prudent 
persons in the conduct of their serious affairs will be considered. Hearsay evidence is not 
automatically excluded. Rather, the fact that it is hearsay generally affects how much the 
Commission will rely on it in reaching a decision. 

There are four kinds of evidence: 

a. Knowledge ofDEQ and the hearings officer. DEQ or the hearings officer may take 
"official notice" of conclusions developed as a result of its knowledge in its specialized 
field This includes notice of general, technical or scientific facts. You will be informed 
should DEQ or the hearings officer take "official notice" of any fact and you will be given 
an opportunity to contest any such facts. 

b. Testimony of witnesses. Testimony of witnesses, including you, who have knowledge of 
facts may be received in evidence. 

c. Writings. Written documents including letters, maps, diagrams and other written 
materials may be received in evidence. 

d. Experiments, demonstrations and similar means used to prove a fact. The results of 
experiments and demonstrations may be received in evidence if they are reliable. 

11. Objections to evidence. Objections to the consideration of evidence must be made at the time 
the evidence is offered. Objections are generally made on one of the following grounds: 

a. The evidence is unreliable; 

b. The evidence is irrelevant or immaterial and has no tendency to prove or disprove any 
issue involved in the case; 

c. The evidence is unduly repetitious and duplicates evidence already received. 



12. Continuances. There are normally no continuances granted at the end of the hearing for you 
to present additional testimony or other evidence. Please make sure you have all your evidence 
ready for the hearing. However, if you can show that the record should remain open for 
additional evidence, the hearings officer may grant you additional time to submit such evidence. 

13. Record. A record will be made of the entire proceeding to preserve the testimony and other 
evidence for appeal. This will be done by tape recorder. This tape and any exhibits received in 
the record will be the whole record of the hearing and the only evidence considered by the 
hearings officer. A copy of the tape is available upon payment of a minimal amount, as 
established by DEQ. A transcript of the record will not normally be prepared, unless there is an 
appeal to the Court of Appeals. 

14. Proposed and Final Order. The hearing officer has the authority to issue a proposed order 
based on the evidence at the hearing. The proposed order will become the final order of the 
Environmental Quality Commission if you do not petition the Commission for review within 30 
days of service of the order. The date of service is the date the order is mailed to you, not the 
date that you receive it. The Department must receive your petition seeking review within 30 
days. See OAR 340-011-0132. 

15. Appeal. If you are not satisfied with the decision of the Commission, you have 60 days from 
the date of service of the order, to appeal this decision to the Court of Appeals. See ORS 
183 .480 et seq. 
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ts EXHIBIT#--
BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OF THE STATE OF OREGON 

IN THE MATTER OF: 
4 CALEB SIA W, M.D. 

) 
) 
) 
) 
) 

NOTICE OF ASSESSMENT 
OF CNIL PENALTY 
No. WQ/D-NWR-99-J.e& I\?(. 
CLATSOP COUNTY 5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

Respondent. 

I. AUTHORITY 

This Notice of Assessment of Civil Penalty (Notice) is issued to Respondent, Caleb 

Siaw, M.D. (Dr. Siaw), by the Department of Environmental Quality (Department) pursuant to 

Oregon Revised Statutes (ORS) 468.126 through 468.140, ORS Chapter 183 and Oregon 

Administrative Rules (OAR) Chapter 340, Divisions 11 and 12. 

II. FINDINGS 

1. On December 15, 1998, the Department issued Notice of Assessment of Civil 

Penalty No. WQ/D-NWR-98-212 to Caleb Siaw for alleged violations, occurring in 1997, of on-site 
---------""-----.·- ·-------------~---·---.---·-----··----·-·----·-- - ------ .. ,.-- .. -... ----------·----. ------------· . - ---- -· - - ___ , __ _ 

sewage disposal regulations at the Forest Lake Resort mobile home park, which was owned and 

15 operated by Dr. Siaw at Township 5 North, Range 10 West, Section4 A, Tax Lot 1100, Clatsop 

16 County, Oregon. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

2. On January 22, 1999, Dr. Siaw pied gnilty in Clatsop County Court to the crime of 

Water Pollution in the Second Degree for violations stemming from the failure of the on-site· 

sewage disposal system at Forest Lake Resort in September 1998. Dr. Siaw was sentenced to a 

$10,600 fine and two years probation. Among the terms of Dr. Siaw's probation was a condition 

that he make a good faith effort to comply with all requirements necessary to bring Forest Lake 

Resort into compliance with state law regulating on-site sewage disposal. 

3. On May 20, 1999, Dr. Siaw entered into Mutual Agreement and Order No. WQ/D-

NWR-98-212 (MAO) with the Department for the purpose of establishing the tasks necessary to . 
bring Forest Lake Resort into compliance and a schedule for completing those tasks. 

4. On July 8, 1999, Dr. Siaw defaulted on Notice of Civil Penalty Assessment No . 

WQ/D-NWR-98-212 and judgment was entered on behalf of the Department. 

Page I - NOTICE OF ASSESSMENT OF CIVIL PENAL TY 
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1 5. On August 16, 1999, in accordance with the terms of the Mutual Agreement and 

2 Order, the Department notified Dr. Siaw by letter that based on information submitted by Dr. 

3 Siaw's consultant, the Department had determined that Forest Lake Resort needed to construct a 

4 new on-site sewage disposal system in order to bring Forest Lake Resort into compliance. The 

5 letter further advised Dr. Siaw that, as required by Paragraph 15(8)(1) of the MAO, he needed to 

6 submit, within 30 days, further information to complete his application for the Water Pollution 

7 Control Facilities Permit necessary to construct the new system. 

8 6. On November 12, 1999, the Department issued a second letter to Dr. Siaw 

9 informing him that he had still not submitted the required information needed to complete the 

10 WPCF application. 

11 7. On August 7, 2000, Dr. Siaw transferred title to the property by quitclaim deed to 

12 Caleb Siaw PC Trust, for which he is the trustee. 

13 8. On April 10, 2001, the Department issued Dr. Siaw a Notice of Noncompliance, 
-··· - ---- - - -· ----- _,, _____ _ 

14 informing him that he continued to be in violation of the MAO and requesting that he make contact 

15 with the Department within 30 days in order to resolve the violations. 

16 JJI. VIOLATIONS 

17 1. From or about September 15, 1999, Respondent violated ORS 468.140(1)(c) by 

18 violating a Connnission Order. Specifically, Respondent violated Paragraph 15 .B(l) of MAO No. 

19 WQ/D-NWR-99-186 by failing to submit the information required to complete his WPCF permit 

20 application. These are Class I violations pursuant to OAR 340-012-0060(1)(a). 

21 2. From or about September 15, 1999, Respondent violated ORS 468.140(1)(c) by 

22 violating a Commission Order. Specifically, Respondent violated Paragraph 15.A(4) ofMAO No. 

23 WQ/D-NWR-99-212 by failing to submit holding tank pumping receipts for the previous month. 

24 These are Class I violations pursuant to OAR 340-012-0060(1 )(a). 

25 Ill 

26 Ill 

27 Ill 

Page 2 - NOTICE OF ASSESSMENT OF CIVIL PENALTY 
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1 Ill. ASSESSMENT OF CNJL PENALTIES 

2 The Department imposes a civil penalty of$373,580 for Violation 1, above. The :findings 

3 and determination of Respondent's civil penalty, pursuant to OAR 340-12-045, are attached and 

4 incmporated as Exhibit l. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

N. OPPORTUNITY FOR CONTESTED CASE HEARING 

Respondent has the right to have a formal contested case hearing before the Environmental 

Quality Commission (Commission) or its hearings officer regarding the matters set out above, at 

which time Respondent may be represented by an attorney and subpoena and cross-examine 

witnesses. The request for hearing must be made in writing, must be received by the 

Department within twenty (20) days from the date of service of this Notice, and must be 

accompanied by a written "Answer" to the charges contained in this Notice. 

In the written Answer, Respondent shall admit or deny each allegation of fact contained in 

this Notice, and shall affirmatively allege any and all affirmative claims or defenses to the 

14 . assessmeiif ()f t!lls ciV:i.l penalt)' i:hat Respondent may have arid i:iie reasonmg msupporttliereof ... 

15 Except for good cause shown: 

16 

17 

1. 

2. 

18 defense; 

Factual matters not controverted shall be presumed admitted; 

Failure to raise a claim or defense shall be presumed to be a waiver of such claim or 

19 3. New matters alleged in the Answer shall be presumed to be denied unless admitted 

20 in subsequent pleading or stipulation by the Department or Commission. 

21 Send the request for hearing and Answer to: Deborah Nesbit, Department of 

22 Environmental Quality, 811 SW Sixth Avenue, Portland OR. Following receipt of a request 

23 for hearing and an Answer, Respondent will be notified of the date, time and place of the hearing. 

24 Failure to file a timely request for hearing and Answer may result in the entry of a Default 

25 Order for the relief sought in this Notice. 

26 Failure to appear at a scheduled hearing or meet a required deadline may result in a 

27 dismissal of the request for hearing and also an entry of a Default Order. 
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1 The Department's case file at the time this Notice was issued may serve as the record for 

2 purposes of entering the Default Order. 

3 V. OPPORTUNITYFORINFORMALDISCUSSION 

4 In addition to filing a request for a contested case hearing, Respondent may also request an 

5 informal discussion with the Department by attaching a written request to the hearing request and 

6 Answer. 

7 VI. PAYMENTOFCNILPENALTY 

8 The civil penalty is due and payable ten (10) days after an Order imposing the civil penalty 

9 becomes final by operation oflaw or on appeal. Respondent may pay the penalty before that time. 

10 Respondent's check or money order in the amount of$373,580 should be made payable to "State 

11 Treasurer, State of Oregon" and sent to the Business Office, Department of Environmental 

12 Quality, 811 S.W. Sixth Avenue, Portland, Oregon 97204. 

13 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

..... . >!Z.~Mu«j d/~eA_ 
Step~ock, Director 
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( EXHIBIT I 

FINDINGS AND DETERMINATION OF RESPONDENT'S CNIL PENALTY 
PURSUANT TO OREGON ADMINISTRATNE RULE (OAR) 340-012-0045 

VIOLATION: 

CLASSIFICATION: 

MAGNITUDE: 

Violation of an Environmental Quality Commission Order in violation of 
Oregon Revised Statute 468140(1)(c). 

This is a Class I violation pursuant to OAR 340-012-0060(1)(a). 

The magnitude of the violation is moderate pursuant to OAR 340-012-
0045(1)(a)(B) as there is no selected magnitude in OAR 340-012-0090 for 
this violation 

CIVIL PENALTY FORMULA: The formula for determining the amount of penalty of each violation 
1s: 
BP+ [(0.1 xBP)x(P+H +O+R +C)] +EB 

"BP" is the base penalty, which is $3,000 for a Class I, moderate magnitude violation in the matrix listed in 
OAR 340-012-0042(1). 

"P" is Respondent's prior significant action(s) and receives a value of 4, pursuant to OAR 340-012-
0045(1)(c)(A)(v) because Respondent's prior significant action, Case No. WQ/D-NWR-98-212, 
consists of three Class I equivalent violations. 

"H" is the past history of Respondent in taking all feasible steps or procedures necessary to correct any 
prior significant action( s) and receives a value of 0 as Respondent did not take all feasible steps to 
correct a majority of all prior significant actions. 

"0" is whether or not the violation was a single occurrence or was repeated or continuous during the 
period of the violation and receives a value of 0 as Respondent is being assessed separate penalties 
for separate occurrences of the violation. 

"R" is the cause of the violation and receives a value of 10 as the violation was caused by flagrant 
conduct. Respondent negotiated the terms and voluntarily entered into the Mutual Agreement and 
Order (MAO) which is the subject of this penalty. The Department engaged in both written and 
verbal communication with Respondent regarding his noncompliance with the terms of the MAO. 
Respondent had actual knowledge of the law and consciously set out to commit the violation. 

"C" is Respondent's cooperativeness in correcting the violation and receives a value of 2 as Respondent 
was not cooperative and did not make reasonable efforts· to correct the violation or mininlize the 
effects of the violation. 

"EB" is the approximate dollar sum of the economic benefit that the Respondent gained through 
noncompliance, and receives a value of$215,180. The economic benefit portion of the civil penalty 
formula is simply the monetary benefit the Respondent gained by not complying with the law. 
Economic benefit is not designed to punish the Respondent, but to (1) "level the playing field" by 
taking away any economic advantage the violator gained over its competitors through 

e:\winword\exhibits\siawexh.doc -Page I -
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noncompliance, and (2( ;er potential violators from deciding i{ ,heaper to violate and pay the 
penalty than to pay the costs of compliance. 

DEQ calculates economic benefit using EP A's "BEN" computer model, which considers interest 
rates, tax rates and deductions, and other factors in determining an estimated benefit, pursuant to 
OAR 340-012-0045(1 )( c )(F)(iii). 

By failing to comply with the MAO, Respondent has avoided the cost of installing a new on-site 
sewage disposal system. Respondent's consultant estimated the cost of constructing a new system 
as $247,000. Through avoiding this cost, Respondent obtained an approximate economic benefit 
of$215,180. 

PENALTY CALCULATION: 

Penalty= BP + [(0.1 x BP) x (P + H + 0 + R + C)] +EB 
= $3,000 + [(0.1 x $3,000) x (4 + 0 + 0 + 10 + 2)] +EB 
= $3,000 + [($300 x 14)] +EB 
= $3,000 + $4,200 +$EB 
= $7,200 x Violations+ EB 

Respondent has been in daily violation of the MAO since September 15, 1999. The Department elects to 
assess civil penalty for each month in which a daily violation occurred. Respondent's civil penalty is 
calculated as follows: 

($7,200 x 22) + $215,180 = $373,580 

Respondent's total civil penalty is $373,580. 

e:\winword\exhibits\siawexh.doc -Page 2 -
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·complete items 1, 2, and 3. Also complete 
Item 4 if Re~tricted Delivery is desired. 

• ;Print your name and address on the reverse 
so that we can return ,the card to you . 

• :Attach this card to the back of the mailpiece, 
:or on the front if space permits. 

1. 'Article Addressed to: 

~-

CALEB SIAW MD 
19075 SE FOSTER RD 

'I 
B. Date of Delivery I 
l{ r;) ~or 

/, 

D Agent I 
\--vvv D Addressee I ' 

~ ls delivery address di nt from item 1? D Yes ·· 111 
If YES, enter delivery address below: D No ] :, 

. I . 

I 
BbRING OR 97009 

i 3. ?e.?Jice Type 

l I ~Certified Mail D Express -Mail 
' ·_. I Registered D Return Receipt for Merchandise T D•--~ Doon 

4. Restricted Delivery? (Extra Fee) D Yes 

2

. A/iow~r;:T7f)e~e1Ar108-3308-·. )(\1/ 'I 
PS: Form 3811 , JutY-1999 ~ Domestic Return ReGeipt 

1-.Q 
\ -
~ 

102595-99-M-1789 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

IN THE MATTER OF: 

CALEB SIA W, M.D. 

Respondent. 

OF THE STATE OF OREGON 

) 
) 
) REQUEST FOR HEARING 
) ANSWER 
) NO.: WQ/D-NWR-99-168 

~c 
--"""'·-"'"'""-n=r~= 

Comes now Caleb Siaw, M.D. and requests a formal hearing in the matter of the Notice of 

Assessment of Civil Penalty proposed by notice dated July 31, 2001. 

For Answer, Caleb Siaw M.D., admits and denies as follows: 

I. 

Siaw admits in Section II, paragraph 1, admits so much of paragraph 2, 4, 5, 6, and 7 as 

accurately reflects the public record, and is not hearsay or conclusions of fact. 

2. 

Siaw admits entering into a Mutual Agreement and Order, but denies that it contains all of 

the solutions or alternatives to solving the existing problem. 

3. 

Siaw denies all of Sections III and IV. 

For a First ,.A_._ffirmative Defe11se, Caleb Sia,v, M.D. alleges: 

4. 

Siaw entered into good faith negotiation with the DEQ, through his representative, Robert 

Sweeney of Environmental Management Systems to solve the existing problem. 

5. 

As a result of those negotiations, Siaw, in addition to having the tanks pumped in accord with 

1 - Request for Hearing and Answer 

1\-lir.hacl J. Kavanaugh 
Attorney at Law 

4930 S.E. Woodstock Blvd. 
Portland, Or. 97206 

(503) 788-3639 Fax (503) 788-5345 
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the MAO, cease the use of the offending area for sewage disposal, removed the homes hooked up 

to the offending area and now maintains a manufacturede home park which does not violate sewage 

discharge laws, rules and regulations. 

For a Second Affirmative Defense, Caleb Siaw, M.D. alleges: 

6. 

On or about April 8, 1999, Siaw sold the property on contract, to Danny Mal as trustee for 

the A&D Trust, who has operated the property since said time. 

7. 

Mal has operated the property for the equitable owners since that time and has eliminated the 

offending manufactured homes and eliminated any use of the property which resulted in sewage 

discharge violations. Pumping of the tanks as called for in the MAO ceased when the tanks ceased 

to be utilized. 

WHEREFORE Caleb Siaw, M.D., prays that the State take nothing by its notice of 

assessment and that Siaw recover his costs and attorney fees incurred herein. 

Dated this 8'h day of August, 2001. 

ael J. Kavanaugh OSB 75205 
Attorney for Caleb Siaw, Respondent 

ige 2 - Request for Hearing and Answer 

Michael J. Kavanaugh 
Attorney at Law 

4930 S.E. Woodstock Blvd. 
Portland, Or. 97206 

(503) 788-3639 Fax (503) 788-5345 



BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OF THE STATE OF OREGON 

IN THE MATTER OF: 

CALEB SIA W, M.D. 

Respondent. 

) 
) 
) 
) 
) NO.: WQ/D-NWR-99-168 

Respondent hereby requests an informal discussion with the Department in the matter of 

the Notice of Assessment of a Civil Penaity. 

Dated this 8'h day of August, 200 I. 

Michael . Kavanaugh OSB 75205 
Attorney for Respondent 



RefNo: G60602 
AgencyCaseNo: WQDNWR99186 
Case Type: DEQ 

STATE OF OREGON 
Before the Hearing Officer Panel 

For the 

Date Mailed: 11/13/01 
Mailed By: RAB 

DEPT OF ENVIRONMENTAL QUALITY 
875 Union Street NE 

I -_ , ___ -;_o:_ _-

CALEB SIA W, MD 
19075 SE FOSTER RD 
BORING OR 97009 9653 

MICHAEL J. KAVANAUGH 
4930 SE WOODSTOCK BLVD 

PORTLAND OR 97206 6163 

HEARING DATE AND TIME 

THURSDAY, JANUARY 17, 2002 
9:30AMPT 

Salem, Oregon 97311 

DEPT OF ENVIRONMENT AL QUALITY 
811 SW6THAVE 
PORTLAND OR 97204 1334 

JEFF BACHMAN 
DEQ 
811SW6TH A VE 
PORTLAND OR 97204 1334 

HEARING PLACE ADMINISTRATIVE LAW JUDGE 

DEPT OF ENVIRONMENTAL QUALITY 
811 SW 6TH AVE 
PORTLAND OREGON 

BETTERTON 

If you have questions prior to your hearing, call toll-fi·ee: 1-800-311-3394. 
If you are calling from the Salem area, please use: 947-1515. 

BE PROMPT AT TIME OF HEARING. INQUIRE IN LOCATION'S LOBBY AREA REGARDING HEARING ROOM. If you need 
directions, call the above number. 

The issue(s) to be considered are: 

SHALL THE DEPARTMENT OF ENVIRONMENTAL QUALITY NOTICE OF CIVIL PENAL TY ASSESSMENT DATED 
JULY 31, 2001 BE AFFIRMED, MODIFIED OR VACATED? 
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CERTIFICATE OF SERVICE 

RE: In the Matter of Caleb Siaw, MD, Notice of Assessment of Civil Penalty 
Case No. G60602 

I HEREBY CERTIFY that I have made service of copies of the foregoing Notice of 
Hearing and Notice of Contested Case Rights upon the following parties by causing them 
to be mailed in the United States Post Office at Salem, Oregon, on the 13th day of 
November 2001, by United States Mail and Certified Mail, a true, exact and full copy 
thereof, enclosed in an envelope with postage thereon prepaid, addressed to: 

VIA CERTIFIED MAIL & FIRST CLASS MAIL: 

CALEB SIA W, MD 
19075 SE FOSTER RD 
BORING OR 97009 9653 

MICHAEL J. KAVANAUGH, ATTORNEY 

4930 SE WOODSTOCK BLVD. 
PORTLAND OR 97206 6163 

Jeff Bachman 
DEQ 
811 SW 6th Avenue 
Portland, OR 97204 1334 

DEQ 
811 SW 6th Avenue 
Portland, OR 97204 1334 

CERTIFICATE OF SERVICE 
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Oregon 
John A. Kitzhaber, M.D., Governor 

Department of Environmental Quality 
811 SW Sixth Avenue 

Portland, OR 97204-1390 
(503) 229-5696 

TTY (503) 229-6993 

July 31, 2001 

CERTIFIED MAIL No. 7000 1670 0008 3308 1077 

Caleb Siaw, M.D. 
19075 SE Foster Road 
Boring, OR 97009 

Re: Notice of Assessment of Civil Penalty 
No. WQ/D-NWR-99-186 
Clatsop County 

Dear Dr. Siaw: 

l " I L .. o r ' 
j 

On May 20, 1999, you entered into a Mutual Agreement and Order (MAO) with the Department 
in order to comply with the terms of your probation following your criminal conviction for 
unlawful water pollution. The criminal conviction stemmed from your failure to repair or replace 
the on-site sewage disposal system at the Forest Lake Resort in Seaside, Clatsop County. 

Specifically, your probation required to you to make good faith efforts to bring Forest Lake 
Resort into compliance with on-site sewage disposal regulations. To that end, the MAO set forth 
a schedule for determining the appropriate sewage disposal system for Forest Lake, and for 
designing and constructing the system. Paragraph 15.B(l) of the MAO required you to submit 
information necessary to complete your application for a Water Pollution Control Facilities 
(WPCF) Permit within 30 days of the Department issuing notice that a WPCF system was 
appropriate for Forest Lake. 

Based on your proposal to use another person's land across Highway 101 for sewage disposal, 
the Department sent you such notice on August 16, 1999, and directed you to submit 
groundwater information and a conceptual design of your proposed system in order to complete 
your WPCF permit application. The property owner subsequently refused the use of that land for 
sewage disposal, and on November 1, 1999, your consultant submitted a conceptual proposal 
for system installation on the Forest Lake Resort property. The required groundwater 
information was not submitted. On November 12, 1999, the Department again infom1ed you by 
letter that a WPCF permit was feasible, and requested that you submit the groundwater 
infonnation and construction plans. 

To date, these documents have not been received by the Department. Furthermore, Paragraph 
15 .A( 4) required you to submit, on a monthly basis, receipts for the pumping of the temporary 
holding tanks at Forest Lake. No receipts have been received since July 11, 1999. These 
violations of the MAO are Class I violations of Oregon environmental law. On April 10, 2001, 
the Department sent you another letter requesting that you take action to comply with the MAO 
within 30 days. No such action has beentaken. 

@ 
DEQ·l 



Dr. Caleb Siaw, MD 
Page2 
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Since the Department's August 16, 1999 letter, you have attempted to excuse your 
noncompliance with the MAO by claiming to have sold the Forest Lake property to various other 
persons. No transfer of ownership, however, was recorded until August 7, 2000, at which time 
ownership was transferred from you to a trust, Caleb Siaw PC Trust, for which you are the 
trustee. Regardless of who owns the property, the terms of the MAO are binding on you 
personally and you cannot unilaterally divest yourself of liability for compliance with the MAO 
by transferring title to the property to a trust controlled by you or to a third party. 

You are liable for a civil penalty assessment because you violated Oregon environmental law. In 
the enclosed Notice, I have assessed a civil penalty of $373,580. · In determining the amount of 
the penalty, I used the procedures set forth in Oregon Administrative Rule (OAR) 340-012-0045. 
The Department's findings and civil penalty determination are attached to the Notice as Exhibit 1. 

A substantial portion of the penalty, $215,180, represents the economic benefit you have received 
by avoiding the cost of installing a new on-site sewage disposal system. Prompt compliance with 
the terms of the MAO may result in the Department recalculating your economic benefit as a cost 
delayed rather than as a cost avoided, which would result in substantial penalty reduction. 

Appeal procedures are outlined in Section N of the Notice. If you fail to either pay or appeal the 
penalty within twenty (20) days, a Default Order will be entered against you . 

. ( If you w!sh. tO di.scl.l.ss thi.s matter, or ifyoubelleve there are ffiitigatil.lg factors which the . 
Department might not have considered in assessing the civil penalty, you may request an 
informal discussion by attaching your request to your appeal. A request to discuss this matter 
with the Department will not waive your right to a contested case hearing. 

I look forward to your cooperation in complying with Oregon environmental law in the future. 
However, if any additional violations occur, you may be assessed additional civil penalties. 

Copies of referenced rules are enclosed. If you have any questions about this action, please 
contact Jeff Bachman with the Department's Office of Compliance and Enforcement in Portland 
at (503) 229-5950 or toll-free at 1-800-452-4011. 

Sincerely, 

-~~ rlkt!t7Cl_ 
Stephanie Hallock 
Director 
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cc: Anne Cox, Northwest Region, DEQ 

Water Quality Division, HQ, DEQ 
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Department of Justice 
Envirorunental Protection Agency 
Envirorunental Quality Commission 
Clatsop County District Attorney 



\ 

~en Spac§S 16 & 16 

~ oa-os--1997 
• 11-1s-19g7 
.. 1'\·20-1.997 
• 1.2.-0!F\997 

i2-i7-1997 
• 12-15-1997 
• 12-23·'\997 

~ 
• '\'\-13-1997 
• 11-20-'\'997 
• 12·09•1997 
• 12-3(1-~997 
• o1-n7-199U 

o1·15'H~9B 
~-O!.'Ft99a, 
ol\· l<;i .. lct'i 

r-'1 
I I 

... 



i r 
' '· 

Qregon 
December 11, 1997 

DEPARTMENT OF 

ENVIRONMENTAL 

QUALITY 

CERTIFIED MAIL 
Caleb Siaw 

NORTHWEST REGION 

Forest Lake Resort 
19075 SE Foster Road 
Boring, OR 97009 

Re: OSS- NWR-97-127: Clatsop County: Twn 5N, Rng lOW, Section 4A, Tax Lot 1100 
Notice of Noncompliance 

Dear Mr. Caleb: 

On November 13, 1997, Dewey W. Darold, R:s·:;'from the Department of Environmental 
Quality (DEQ) conducted a site visit to Forest Lake Resort where your manager, Jackie 
Miller, and assistant manager, Tony Foster accompanied me during the inspection of the 
existing on-site sewage disposal systems serving the park. During the visit, sewage was 
observed ponding above or next to a concrete septic tank located between space #15 and 
#16. An area west of space# 37 also had sewage ponding in an open hole T inches below 
the ground surface. Soils around the open hole showed sewage had spilled out onto the 
ground surface in the past. 

On November 14, 1997, Mr. Darold called and spoke with you about the inspection and 
advised you to start seriously considering a full upgrade to the existing sewage disposal 
systems. at the park .. Mr. Darold explained the septic tank is not the problem, as you 
indicated. Mr. Darold believes the problem is a failing drainfield. Retrofitting an 
existing septic-tank is not only difficult but may not be effective. You are encouraged to 
contact a sewage disposal service company to asses the situation and determine cause for 
malfunction. From conservation with Mr: Darold I understand you would contact a 
company. This letter is being sent to you since you are the current owner of the park. 

On November 20, 1997, another inspection was made to the park and sewage was agai¥ohn A. Kitzh"b" 

ponding in the areas previously noted above. A new large excavated hole was dug about Gov.mac 

15 feet north of the ponding sewage between space # 15 and# 16. This rather large hole 
contained a pool of sewage and was not covered or fenced-off. 

2020 SW Fourth Avenue 
Suite 400 
Portland, OR 97201-4987 
(503) 229-5263 Voice 
TTY (503) 229-5471 

DEQ-l ·;t:. 
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The file for this property shows previous owner, Sam Banki was sent a Notice of 
Noncompliance (NON) on June 14, 1996. Mr. Banki was advised to correct the violation 
by completing two items; 1) temporarily correct the violation of the existing septic tank 
located between space# 15 and #16 within 7 days from date of letter and 2) submit a 
complete application for a Water Pollution Control Facilities (WPCF) permit within 90 
days and also replace the existing septic tank after receiving Department concurrence.' 

On August 1, 1996, Sam Banki was sent another letter with the June 14, 1996, NON 
enclosed. Mr. Banki mentioned to Dennis Illingworth from the Department that he had 
completed the lid replacement and buried the septic tank. The NON further directed Mr. 
Banki to apply for a WPCF permit. To this date, our office has not received a completed 
WCPF permit application. An application for a WPCF permit is enclosed. It is 
recommended you retain the services of a qualified consultant to assist you in the design 
and construction of the system upgrade. 

On October 8, 1997, Mary King from the DEQ North Coast Branch Office (NCBO) 
wrote to you requesting a written summary of the repairs made to the existing septic tank. 
On dctober 15, 1997, the NCBO received a letter from you addressing the action taken to 
repair the septic tank. 

Allowing sewage effluent to continue to discharge to the ground surface is a violation of 
Oregon Administrative Rule (OAR) 340-71-130(3) and is prohibited. This is a Class II 
violation and is considered to be a significant violation of Oregon environmental law. As 
a result, we will refer this violation to the Department's Enforcement Section with 
recommendation to initiate a formal enforcement action if you do not submit a WPCF 
application by January 1, 1998. Plans and specifications should be submitted by 
February 1, 1998, and system construction taking place as soon as possible after 
permit has been issued. 

The discharge of untreated sewage to the ground sl.Jlface presents a public health hazard 
to occupants of the park as well as visitors and the surrounding neig)lbors. Pets or insects 
that have been in contact with sewage can act as carriers of infectious disease organisms 
and transmit them to humans. There are human diseases present in sewage as well as 
normal intestinal bacteria. The degree of risk and the number of diseases present in 
sewage increase with the number of people contributing to the sewage pool. It is of 
extreme importance to human health that you prevent the surfacing of sewage at the 
facility. 
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Until the system(s) can be repaired, measures must be taken to safeguard public health 
and the environment by maintaining sewage below the ground surface. The areas of 
ponded effluentmust be kept covered and periodically disinfected with lime, bleach, or a 
suitable equivalent. The affected areas should also be fenced-off and posted to prevent 
exposure and alert tenants. Installation of a temporary holding tank can be authorized if 
this is the only way to keep sewage from discharging to the ground surface. This requires 
a permit from the DEQ North Coast Branch Office, plans and specifications, fee, land use 
.compatibility statement and a contract with a licensed sewage disposal service company. 

The Department is unaware of any plans to extend a community sewer system to this 
property. As you know, this property is severally limited for any type of on-site sewage 
disposal system. To further complicate matters, the location of the existing systems and 
which systems serve what spaces is unknown and/or as-built plans are lacking. By 
pro bing, digging .and exposing certain components of the system, one can start to develop 
plans. Be careful to not damage the systems while digging. 

Your prompt response in resolving the sewage problem on this property is imperative. If 
you have any questions regarding this letter, please contact Dewey Darold at 503-229-
6313. Otherwise, you can reach Ms. Anne Cox from our Northwest Region office at 503-
229-6653 for information about the WPCF permit application process. 

Sincerely, 

~ 
Robert Baumgartner, Manager 
Technical Services Section 
Water Quality, Northwest Region· 

DWD:dwd 
Enclosure: WPCF permit application packet 
cc: DEQ/Enforcement Section 

DEQ/NWR 
DEQ/NCBO 

Clatsop County Planning Department 
800 Exchange Street, Suite 100 
Astoria, OR 97103 
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regon 
John A. Kitthab:er, M.D., Governor 

February 5, 1998 

Department of Environmental Quality 
Northwest Region 

2020 SW Fourth Avenue 
Suite 400 

Portland, OR 97201-4987 
(503) 229-5263 Voice 
TIY (503) 229-5471 

CERTIFIED MAIL 

Caleb Siaw 
Forest Lake Resort 
19075 SE Foster Road 
Boring, OR 97009 

Re: OSS-NWR-98-009:· Clatsop County: Twn 5N, Rng !OW, Section 4A, Tax Lot 1100 
Notice of Noncompliance 

Dear Nlr. Siaw: 

.-
On December 11, 1997, the Department of Environmental Quality (DEQ) sent you a 
notice of noncompliance (NON) for sewage disposal violations occumng at Forest Lake 
Resort in Seaside, Oregon. The notice directed you to submit to the Department a 
completed WPCF application by January 1, 1998, and plans and specifications by 
February 1, 1998. To this date, the Department has not received an application or plans 
and specifications for the sewage system upgrade. Since December 11, 1997, Mr. Dewey 
W. Darold, R.S., has made numerous site inspections to the park and has observed 
continued sewage failures at space# 16 and# 37. Also, there have been several pollution 
complaints filed with the Department regarding the unsanitary conditions at the park. 

Mr. Darold spoke to you while conducting an inspection at the park on December 17, 
1997. You were working on the sewage system at space# 16, when he advised you to not 
do any work on the system since pennits are required and for you to seek advice from 
qualified c.onsultants for technical assistance on septic system upgrade. Repairing any 
portion of an on-site sewage disposal system without first applying for and obtaining a 
permit is a Class.I ~iolation of Oregon Administrative Rules. Disposing of sewage in a 
location not authorized by the Department is also a Class I violation. Operating an on
site sewage disposal system that is failing is a Class II violation. Further, Mr. Darold 

" observed sewage being pumped on to the ground surface from the open sewage pit next to 
space# 16. This illegal pumping occurred on December 9 and December 17, 1997. This 
type of activity is considered a significant violation of Oregon Environmental Laws. 

It must be understood that repeated sewage failures at the park cannot continue. Your 
efforts to remedy the situation is lacking and it's apparent you have neglected' the sewage 
disposal problems at the park. The Department has warned you in the past about sewage 
disposal violations at another park you owned. 
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The Department requests you immediately address these violations with a corrective 
action plan which you must submit to the Department by February 15, 1998, in order to 
insure that the violations will be corrected. 

If you have any questions about this letter, please contact "Mr. Darold at 229-6313. 
For questions pertaining to the WPCF permitting process, you can contact Ms. Anne Cox 
at 503-229-6653. 

DWD:dwd 
cc: DEQ/Enforcement Section 

DEQ/NWR 
DEQ/NCBO 

Sincerely, 

~~ 
.c ·Robe.rt Baumgartner, Manager 

Source Control Section 
Water Quality, Northwest Region 

Clatsop County Planning Department 
800 Exchange Street, Suite 100 
Astoria, OR 97103 



regon 
John A. Kitzhaber. M.D., Governor 

CALEBSIAW 
19075 SE FOSTER ROAD 
BORING OR 97009 

March 13, 1998 

Department of Environmental Quality 
Northwest Region 

2020 SW Fourth Avenue 
Suite 400 

Portland, OR 97201-4987 
(503) 229-5263 Voice 
TTY(503)229-5471 

Re: Permit Application 991481 
File No. 109808 
Clatsop County 

The Department of Environmental Quality received your application for a waste discharge permit 
on February 17, 1998. However, we are unable to consider your application complete and are 
returning it to you for completion. Please take care of the following items: 

_X_ No latitude/longitude provided for the center of site. (Include DEGREES, MINUTES and 
SECONDS TO THE NEAREST 15 SECONDS.) 

_X_ LUCS not approved and signed by local land use authority 
_X_ No Tax lot map. 
_X_ No plan submitted for repairing/upgrading the sewage disposal systems 

Please send a tax lot map showing the Forest Lake Resort \roperty highlighted. If you can also 
submit a topographical map with the site location highlighted, I can calculate the latitude and .. 
longitude for you. 

The approval signature on the Land Use Compatibility Statement (LUCS) has to be that of an 
official of the local planning agency with jurisdiction over this property. Enclosed is the land use 
application you submitted to DEQ. Please have it filled out and signed by Clatsop County 
Planning Department. 

Your application is missing a very crucial component: a preliminary engineering report or facility 
plan report showing the existing facilities along with your proposal for providing a satisfactory 
means of sewage disposal for Forest Lake Resort. Please refer to Part C of the application and 
the explanation on the back of the application for help in completing this part of your application. 
Your proposal to pump sewage from one failed system to another one as a means of solving the 
sewage system failures is completely unacceptable. 

I 

It is recommended that you use the services· of a qualified consultant experienced 
with large onsite sewage disposal facilities to help you in complying with the above 
requests. A qualified professional will be required to inspect the completed system 
repair and certify that it was installed according to the approved plans. The 
qualified professional is also required to submit as-built drawings of the installed 



Forest Lake Resort 
Page 2 

system. A partial list of consultants who are known t.o work in on-site disposal is enclosed for your 
convenience, or you may select someone else. 

Forest Lake Resort has continuing reports of failed septic systems and sewage discharging to 
ground surface or to waters of the state. It is imperative that you control and eliminate any sewage 
discharges or surfacing of sewage at the facility until a permanent solution can be implemented. 
Allowing partially treated sewage to discharge to ground surface presents a potential public health 
hazard to the park residents as well as to visitors and those exposed through direct contact, or 
through contact with pets or insects that have been in contact with the sewage. There are human 
disease organisms present in sewage as well as normal intestinal bacteria. It is of extreme 
importance to human health to prevent the surfacing of partially treated sewage. 

Until a permanent solution is in place (construction of a sewage treatment and disposal system to 
serve the park), you must prevent the further discharge of sewage. This may be accomplished by 
frequent pumping of the septic tanks. Any new sewage spills or discharges must be contained. 
Any excess liquids shall be removed by a DEQ licensed septage hauler, and the area of the 
spiWdischarge shall be disinfected. The limed area is then covered with soil. Any areas of 
sewage discharges shall be fenced to prevent access by children or pets and shall be posted as 
being contaminated by sewage. Under no circumstances are you to dispose of sewage or septage 
other than by calling the septage pumper truck to remove ponded sewage, septage or effluent. 

You cannot construct a sewage treatment and disposal system for the park until a WPCF permit 
has been issued. You cannot obtain a permit if you have not yet submitted a complete 
application. Enclosed is your application and a list of consultants. Please provide the 
Department with the necessary items as soon as possible. We will then be able to move forward 

. with processing your application. 

Should you have any questions about this letter, please contact me at (503) 229-6653. 

AVC/avc 

Sincerely, 

Anne Cox, R.S. 
Environmental Specialist 
Water Quality Source Control 

·Northwest Region 

Enclosures: Consultant list, WPCF application 

cc: DEQ/NCBO 
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CERTIFIED iYIAIL 
z 764 753 813 

Caleb Siaw 
Forest Lake Resort 
19075 SE Foster Road 
Boring, OR 97009 

March 24, 1998 

Department of Environmental Quality 
Northwest Restion 

• 0 
2020 SW Fourth Avenue 

Suite 400 
Portland, OR 97201-!987 

(503) 229-5263 Voice 
TTY (503) ?-?9-5471 

Re: OSS-NWR-98-024: Clatsop County: Twn 5N, Rng !OW, Section 4A, Tax Lot 1100 
NOTICE OF NONCOiYIPLIAL'l'CE 

Dear Mr. Siaw: 

On December 11, 1997, and again on February 5, 1998, the Department of Environmental -
Quality (DEQ) sent you notices of noncompliance (NON) for repeated sewage disposal 
violations occurring at Forest Lake Resort in Seaside, Oregon. The first NON directed 
you to submit a Water Pollution Control Facilities (WPCF) application by January l, 
1998, and plans and specifications by February 1, 1998. To this date, you have submitted 
an incomplete WPCF application without plans and specifications for the sewage system 
upgrade. Fun:\ler, the notice required you to maintain the sewage below the ground 
surface and to fence-off, disinfect the area, and post.the affected area to alert the tenants 
of the park .. On December 17, 1997, 1vfr. Darold spoke with you at the park and again 
informed you that you must obtain appropriate permits prior to doing any work on the 

·septic systei:tl~-Ori chis visit i:v!r. Darold observed you working on the septic system by 
replacing pipe and gravel in the disposal trench between space# 15 and# 16. Mr. Darold 
had informed you previously on November 14, 1997, following the first complaint, not to 
do any modifications or alterations to chis system without first obtaining the necessary 
permits. 

w!r. Darold again spoke co you on December l9, 1997, and once again told you co obtain 
the required permits prior to doing any work on the septic system and co irnm~diately take 
action to prevent the sewage failures at the park. 

On J:muary 7, 1998. [v[r, Daro!d visited the park again and sewage was surfacing next to 
space# 37. This surfacing sewo.ge was first observed back on );ovember 20, L997. 

\ 
v 

'.. 



Caleb Siaw 
Forest Lake Resort 
March 24, l 998 
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On February 6, l 998, iYir. Darold visited the park and once again observed sewage 
ponding to the ground surface at space # 37. On February 11, 1998, Mr. Darold spoke to 
you and told you to take immediate action to eliminate the continuing sewage failures at 
the park. iY!r. Darold advised you to install a temporary holding tank to contain the 
sewage and haul it off site for proper disposal until a complete replacement on-site 
sewage disposal system could be installed. You indicated to iYir. Darold that you were 
doing everything you could to correct the problem and that you were meeting with a 
consultant the following day. But as of March 24, 1998, you still have not taken the steps 
iYir. Darold advised you to do to correc.t the sewage disposal violations at the park. 

On February 17, 1998, the Department received another complaint from a park tenant that 
sewage had backed-up into a shower in the mobile home. Information provided by this 
tenant shows that sewage backed up into his mobile home on at least two occasions; 
January 2 and again on January 8, 1998. On January 26, 1998, raw sewage surfaced at 
the east side next to space# 22 and on February 16, 1998, sewage surfaced on the west 
side of space# 22. On January 27, 1998, the tenant called DEQ and stated the manager 
was notified about the sewage problems and had not responded back. On January 30, 
1998, Mr. Darold visited the park at space # 22. Although it appeared sewage had 
surfaced recently in the past due to a sewage debris/scum line present around the building 
sewer line, sewage was not surfacing during the visit. On February 6, 1998, iYir. Darold 
again visited space # 22. The affected area had been cleaned up and was not surfacing · 
sewage during the visit. 

On March 9, 1998, the Department received a phone call from a park tenant that sewage 
was ponding in a large area next to space# 37, and flowing to a low area in the middle of 
the park. Recently, on March 12, 1998, iYir. Darold once again visited the park. Sewage 
was observed just below a.concrete lid next to space# 37. A dye test revealed sewage 
ponding below·a. mobile home .at space# 27. Further examination inside the building 
sewer clean-outs and septic tank riser lids showed elevated sewage levels indicating 
improper operation of the soil absorption field. , There may be ocher sewage failures at the 
park the Department has been unable to detect. 

It is very apparent that you have neglected the unsanitary conditions at the park. This 
constitutes a public health hazard and is prohibited. You continue to allow untreated or 
partially treated sewage to discharge to ground surface even after repeated 
communication from the Department directing you to take action to element the discharge 
of human waste. 

.· 

i 
\ 
·~ 
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Caleb Siaw 
Forest Lake Resort 
March 24, 1998 
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The Department is very concerned that you have not taken the required action to comply 
with the previous NON letters. The Department is also concerned about the human 
health and environmental impacts sewage poses to the park tenants. You are again 
directed to take immediate action to fence off the area where sewage is surfacing, to 
immediately eliminate the.surfacing sewage including, if needed, installing a temporary 
holding tank, to disinfect the area if surfacing sewage with lime, to post the area 
providing warning of untreated human waste. Also, iVfr. Siaw, you need to provide the 
Department a complete WPCF permit as described to the letter sent by iY!s. Anne Co;< of 
our office. 1fr. Siaw, you also need to obtain the necessary permit prior co altering or 
repairing these failing systems. Repeated sewage failures and unsanitary conditions at the 
park must be corrected immediately. 

As described above you have violated the following Oregon Revised Statutes (ORS): 

ORS 468B.025, states in part that no person shall cause pollution of any waters of the 
srate or place or cause to be placed any wastes in a location where such wastes are likely 
to escape or be carried into the waters of the state by any means. The sewage from these 
failing septic systems may be entering waters of the state. 

ORS 468B.080, requires all plumbing fixtures in buildings or structiires from which 
waste water or sewage is or may be discharged, to be connected co and all waste water or 

. sewage from such buildings or structures to be discharged into a sewerage system, septic 
tank system or other disposal system approved by the Department. The failing on-site 
septic systems are unapproved systems. 

In addition to the above violations, several Oregon Administrative Rules (OAR) have 
been viol<it(!d_, TJiey· are as follows: 

O,'\R 340-71-120(2) states that each and every owner of real property is jointly and 
severally responsible for: 1) disposing of sewage on the property in conformance with the 
rules of the Department, 2) connecting all plumbing fi;<rures on the property from which 
sewage is or may be discharged tb a sewerage facilicy or on-site sewage disposal system 
approved by the Department, and 3) maintaining, repairing, and/or replacing the system 
as necessary to assure proper operation of the system. 

OAR 340-71-130(3) prohibits allowing the discharge of untreated.or partially treated 
sewage or septic tank <!ffiuent directly or indirectly onto the ground surface or into public 
waters. You have allowed sewage to surface at the park in several areas over a period of 
several months. 

\ 
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Forest Lake Resort 
March 24, 1998 
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OAR 340-71-160(1) prohibits causing or allowing consrructiori, alteration or repair of a 
system, or any part thereof, without first applying for and obtaining a permit. You have 
not obtained the proper permits and you have worked on the septic system. 

OAR 340-71-215(1) requires the immediate repair of a failing system. You have not 
taken responsible action to immediately repair a failing system. 

These violations are significant violations of Oregon's Environmental laws and 
regulations, and must be corrected immediately. This NON is being forwarded to the 
Department's Enforcement Section for appropriate action. Pleas~ contact our office 
immediately and advise us on how you will correct the sewage problems at the park. 

If you have any questions about this letter, please contact iY1r. Darold at 229-6313 .. 
For questions pertaining to the WPCF permitting process, you can c;ontact Ms. Anne Cox 
at 503-229-6653. 

RPB:dwd 

cc: DEQ/Enforcement Section 
DEQ/NWR, 
DEQlNC::BO ·.· 

Sincerely, 

-QLw~ 
Robert Baumgartner, Manager 
Source Control Section 
Water Quality, Northwest Region 

Clatsop County Planning Department 
800 Exchange Street, Suite 100 
Astoria, OR 97103 



/ '.;. -- .. 

/ 

--.,-.-~ 

I llPPLICATION <Q USE ONLY - llEt;lONAL OFFICE DEQ USE ON~Y- BUSINESS l', 

~ ~eceived: · d -1 7- 9 ~ FOR Date' Received: . .2_-/7-9:(' ~ 
.. J. Application No.: '-''1/'-/XI WATER POLLUTION CONTROL FACILITIES Amount Received: 2~ca. ca .... .. 
• ii File No.: -1-9' '-1 <nv GENER/IL PERMIT Check-No.: 

~n Deposit:No.: -· . 
'.PA No.: 

(WPCF-N) .1ail ID #2/#9: I g [411 NOTES: 
l_;drocode: ll ( ., >.JC rA (, t;f' 

;c•./L c_, 
STATE OF OREGON 

OC Conf.: J.J-t(.1.:,,,,_
1
c, (Attach additional sheets if necessary.) -·~ u ' l-i\1\111 .... 

II '<:: ·A .. REFERENCEINF08MA:TION 
. .. .. . ,,...:..._·· .. -_· .\'-:.~in I . . H .. 'C.J\• 

UA 
; / 

,_. 
vt'- :::::..~/..__..., 

1. c !}. !. 6_;,i2i . ')I 4-tff' 4. 
. .• --~ --Lega_J.Name ofAppliciiif Alternate Responsible oifrfA.R 31 1998-J;.,y.,, ,-f Le:,_ k, cc. _t&c:z. c.' vf ···-··-

... ___ . ,. .. 
Facility Name Title 

f-/. Ct' V!J 
I . 

kl 8 ''.::;f. 2. /.;:·± 1 II · .. NOETHl.t\J~W RE61< 
Mailing A'.ddress . ··:~ddress or LocationOHe 

. \.?(] c ,l __ , rQ_,, f._7J~ 5. Facility Lo·c~i:i_~Q. if different from Mailing Address: 
City- ~ State - z~ .// ">~1 

3. C.4 Le/!, s1.AJ i"u ,II I./;> ~ Y' ~ J5<111i I 

N 

Responsible Official " - ..) ' 6. Enter Site L~cation by latitude and Longitude: - ·- ·i"' . 

,-n J/l~-Y LATITUDE LONGiTUDE 
Title 

Ne1> r; J ' ' s_e -s '!::,,, f:;:t ' 
-S-'1/ ~ 

1. Deg. 2. Min. 3. Sec. 1. Deg. 2. Min. 3. "Sec. 

_,,8 ·:::Y ,- y! V' ,~ q ? / Jo::l <;13., .. b·sa . 
Address or Location Phone / --- ... ~...._......, - - -----"'.. 

II . B. GENERAL DESCR'lPTION/lJ'/f.FA'Cl'f!li/rY 
'.~·;:;.--·- . . . 

' II ,--:-,,~--., ",,.;, 

r11cL, ,/,., I /~ 
Briefly summarize.th~ facility and primary method of wastewater treatment and disposal. 

,prvk tl;J-./, ~L- a"--t;( J'1-u:"-"':P. ff-?(,/_ t/j 3/ L/ / 'J.3 55° Ji/ 

II C •. REQ/JIRED' EXH/BlT 
,,,_ 

',- 0 

II 
:··\'l 

As EXHIBIT A, attach two (2) copies of a Preli1ninary Engineering Report or Facility Plan Report that fully describes the proposed project, using 
written discussion, 1naps, diagrams, and any other necessary materials. Specific items contained in the report should iilclude: 

I. A complete description of the proposal. 6. Operation and Maintenance Plan: 

2. The location of the .project and adjacent facilities and waterways. a. Report Form. 

3. Schedule for development. 
b. Spill Contingency Plan. 
~. _ Dis.p.o.$aJ _9t~ solid wast.e._ and sludges. 

4. Sche1natic .diagrams of.waste streams. and treaunent and disposal fa:.;ilities. _ '··-:--1~ .. ~· Groundwater informatio~:_:~ 

I 

5. Site Evaiualion ~epon:. . ..,_-_ 8. Evaluauon·nr gi-ound,viter and surface water ilnpacrs. 

II ----- ···';:&.·D':.· EA'NDf PJ$,!Ji:;;VJ;IJ;IJ/OtfJiJE. ,••:''Jc.''.>:/··:· --~-,~-)~> .'.· ,' .. ' ' :;:11 . ., ......... -:'.- -;;,:·, 

LAN1J.USE COMPATIBILITY STATEMENT: is attached ~ is ~oming D NIA D 

II ---···· > E · OTHER' PERM'ITS' . ... ... ~;K·;;:· . "' 
. 

~-.. 
II . ".· . ..,_,_,,_ .. -' .'- ._ .' -.. _;< ':: - .:-.-. r z; .. (, . 

Attach a list of other permits issued or applied for. 

I F. FEES --'- MUS-r A'6COM.PAWrK''1iH1S AP PLJ(}J}tfF'i.f.iNll OFE~!ViRGNME<;rAL OU1,uw 11 
Filing Fee $ 

' ....... .::r'.Jf:JJ 

Surcharge Fee MAH 3 iJ~~a Regisrration Fee 
Site Evaluation Confirmation Fee* 

Plan Review Fee - , 
Compliance Determination Fee 

;\JOF1··r?:JV\/E.S~f RFC:1~(Jf\i TOTAL $ 

,~equired if a qualified consultant performed the site evaluation and prepared the evaluation report, but thiough the review process a site visit is still required by the Department or Agent. 

I HEREBY C~)'/THA T ~,~RMA'I'ION CONTAlNED IN THIS APPLICATION IS TRUE AND CORRE~T TO TilJl BESf OF MY KNOWLEDGE AND BELIEF. 

~~.//& b,n ;: ~/,ay .-
Signaturp;..ot1-1Jsgalfy~ tfuthorized Representative · fiire- ~ -oate 

(See Instructions) 

DEQ-WQ-JW\WH4445.DOC (10196) ·OVER-
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ll\ISTRUCTIONS FOR FILING FOR NEW WATER POLLUTION CONTROL FACILITIES GENERAL PERMIT 

A. REFERENCE INFORMATION: 
1. Enter the applicant's official or legal name. Do not use a colloquial name. If a partnership. list each partner. 
2. Enter the mailing address where the permit and related correspondence should go. 
3. Give the naine of the responsible official we should contact if we have questions about the application or the facility. 
4. List an alternate to the official name in item '3'. 
5. Enter the address of the facility if different fro1n the mailing address in item '2'. 
6. Enter site location by latitude and longitude. 

·s. GENERAL DESCRIPTION OF FACILITY: 
Please enter a general description of the facility and the primary method of handling wastewaters. 

C. REQUIRED EXHIBIT: 

NOTE: 

Exhibit A is the most important part of the application. Failure to provide the required 
information will delay processing the application and final action on permit issuance. 

l, A facility description should include all aspects of the facility including,,services to be rendered, or activities to be conducted. 

2. A facility description should include a map which not only shows the location and expanse of the project but also the location of adjacent 
waterways, drainage ways, residential areas and industrial or commercial facilities. Please locate project by Township, Range, and 1/4 - 1/4 
section. 

3. The proposed development and construction schedule should be as complete and accurate as possible. This should include future expansion plans 
or potential. 

4. Schematics should include each waste stream (inc!udlng a water balance), collection facilities, treatment and control facilities, and ultimate 
disposal means of each waste product or effluent. Alternatives for treatment, if being considered, should also be included. Where possible, the 
quantity and quality of each waste stream should be noted. 

5. The site evaluation report should be prepared by the Agent, or a qualified Consultant. The report shall contain. at a minimutn, a site diagram and 
observations of the site characteristics as outlined in OAR 340-71-150(3)(c). 

6. Operation and Maintenance Plan should specify the normal operating parameters of the systein(s). Include, for example, the length and spacing of 
dose cycles, gallonage of a dose cycle, and calibration of flow meters or elapsed time meters. The maintenance schedule should address All 
components to be inspected and maintained, together whh procedures for doing so. For each item, include the frequency for inspecting it and the 
maintenance procedure. If available, include the manufacturer's O&M literature for system components. · 

a. The WPCF permit requires that monitoring reports and maintenance reports be subinitted. The O&M Plan must include a report forn, 
developed for Schedule B reporting requireinents. 

b. Describe the spill contingency plan, including procedures or containment and remediation, and phone numbers to call for help. 

c. The collection, storage. and disposal of solids waste and sludges should be addressed, including volume and quality where possible. 

7. Groundwater information must be provided for all areas where wastewater or sludge will be stored or disposed. The follow1ng minimum 
information is required: (In areas of shallow. unprotected aquifers or, other areas with high potential for groundwater conta1nination, additional 
information may be required.) 

a. Climatic information. 
b. Topography and soil profile description. 
c. Flooding and erosion potential. 
r.i. GroLJntiwater aquifer cilaractedstics, induding qualiiy anJ gradieuL. 
e. Location. of all wells and springs within 1/2-mile radius. 

8. Provide infqrmatiqn detailing step5 to be taken in protecting surface and groundwaters during construction and operation of the facility. 

D. LAND USE APPROVAL: 
The ·Department will -nocprocess 3. permit application without evidence that the proposal is approved by local land use planning agencies and meets 
statewide planning goals. The attached compatibility statement may be used for that evidence. 

E. OTHER PERMITS: 
In order for the Department to coordinate with other agencies and other Divisions within the agency, it is important to provide information regarding 
the status of other applications or permits. 

F. FEES: 
Appropriate fees 1nust accompany every application. Please see attached fee schedule. 

DEFINITl()N: 
Signature line - "Legally Authorized Representative" 

• Corporation - By a principal executive officer of at least the level· of-vice president: 
Partnership or Sole Proprietorship - By a general partner or the proprietor (owner), respectively; or 
Municipality, State·, Federal,, or-other Public Facility- By either a principal executive <?fticer or·ranking,elected official. 
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regon 
John A. Kitz.haber, M.D., Governor 

April 30, 1998 

Department of Environmental Quality 
Northwest Region 

2020 SW Fourth Avenue 
Suite 400 

Portland, OR 97201-4987 
(503) 229-5263· Voice 
TTY (503) 229-5471 

CALEB SIAW 
19075 SE FOSTER ROAD 
BORING OR 97009 

Re: Permit Application 991481 
File No. 109808 
Forest Lake Resort 
Clatsop County 
Incomplete Application 

You were informed of sewage discharges at the Forest Lake Resort through a Notice of 
Noncompliance dated December 11, 1997. You were required by that Notice to submit a 
complete application by January 1, 1998, and approvable plans by February 1, 1998. The 
Department of Environmental Quality received your incomplete application for a waste discharge 
permit on February 17, 1998, without adequate plans, tax lot map, or signed land use 
compatibility statement. By letter dated March 13, 1998, we asked you to complete the 
application. You submitted a signed land use compatibility statement, received on March 31, 
1998. We have obtained a tax lot map of the property. However, you still have not submitted an 
approvable plan for the upgrade and repair of the sewage disposal systems serving the Forest 
Lake Resort. 

You still need to obtain this permit. Your application is still incomplete because you have not 
submitted the_reguired·plans. These systems have NOT been adequately repaired, nor did you 
obtain any permits for the work you did. As per Oregon Administrative Rule (OAR) 340 71-130, 
Forest Lake Resort must have a DEQ Water Pollution Control Facilities (WPCF) permit in order to 
operate. 

Your previous violations have already been referred for formal enforcement action. Each day that 
you continue to operate the park without a permit constitutes a separate Class II 
violation of Oregon Revised Statute (ORS) 468B.050. Each day of violation is 
subject to an additional day of civil penalty assessment, until the Department has 
received suitable plans from vou. 

DEQ·l 



Fores! Lake Resort 
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Please submit the requested plans. Refer to the Department's March 13, 1998, letter regarding 
the plans you must submit. Should you have any questions about this letter, you can contact me 
at (503) 229-6653. 

cc: DEQ/Enforcement 
DEQ/NCBO 

Sincerely, 

Anne Cox, R.S. 
Natural Resource Specialist 
Water Quality Source Control 
Northwest Region 
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regon 
John A. Kitzhaber, M.D., Governor 

CALEB SIAW 
19075 SE FOSTER ROAD 
BORING OR 97009 

RICHARD JOHNSON 
FOREST LAKE RESORT 
8CR63 255 SP 45 
SEASIDE OR 97138 

September 1,.1998 

Department of Environmental Quality 
Northwest Region 

2020 SW Fourth Avenue 
Suite 400 

Portland, OR 97201-4987 
(503) 229-5263. Voice 
TTY (503) 229-5471 

Re: Permit Application 991481 
Fili: No. 109808 
Forest Lake Resort 
Clatsop County 
Incomplete Application 

Thank you for coming to the Department's Northwest Regional Office on August 27, 1998, to 
discuss the Forest Lake Resort and what needs to be done. 

You both stated at the meeting that Mr. Johnson is contract purchasing the park from Dr. Siaw . 
.. Dr. Siaw is still the owner of record according .to the county,. and we were not presented with any 
documentation that ownership of the property has changed. Based on your statements at the 
meeting, the Department will hold both of you responsible for the sewage disposal systems at 
Forest Lake Resort. 

You both stated.Jh.a.t yofr believe all of the septic systems at the park to be in good working order 
again, due to your efforts to flush or pump the systems. You are personally unaware of any 
current upsets or surface discharges of effluent. 

The Department recently received a complaint of ponding effluent in the area of the drainfield 
near spaces 16 and 17, and we will be investigating that complaint in the near future. 

Oregon Administrative Rule (OAR) 340 71-130(16) requires you to obtain a 
DEQ operational permit when it becomes necessary to repair (replace) an existing 
system in a facility of this size. The department has informed Dr. Siaw of this 
requirement through Notices of Noncompliance on several occasions. As we 
discussed, you must either obtain a DEQ permit or downsize the park by 
abandoning the systems that have failed. Dr .. Siaw has been previously informed 
by phone call and letter that the WPCF application we received is incomplete. 

\ 
\ 



Forest Lake Resort 
Page 2 

You must complete the application, obtain the permit, and construct the needed upgrade. 

Dr. Siaw expressed the wish to repair only the failed drainfield. It is the opinion of Department 
staff that the several systems serving the park are old and undersized, and that one or more of 
them is likely to fail again this winter. Because of the age of the systems, many of them may not 
be functioning properly and may be discharging to ground surface or to groundwater. Our strong 
recommendation is that an upgrade for the entire park be done, not just part. 

· At the meeting we discussed several options. You should investigate the option of connecting to 
Seaside city sewer, although that is a remote .possibility. Here is a summary of your other 
·options: · 

1. When a septic system fails, you must either get the required DEQ permit, or you must 
decommission that system and permanently remove from service all structures that were 
connected to that system. The Department will NOT give you authorization to connect 
those structures to any of the remaining septic systems, For example, if this week's site 
visit confirms another discharge of sewage or effluent, you must either take the connected 
uses permanently out of service, or you mu.st obtain·a DEQ permit. 

2. You can apply for a National Pollutant Discharge Elimination Systems (NPDES) permit 
for either year round discharge, or possibly for winter discharge with summer onsite 
subsurface disposal depending on site and soil conditions. Dr. Siaw' s engineering finn 
recommended this course of action. The cost of an NPDES permit is roughly $7 ,000 with 
annual foes and monthly reporting requirements. You would berequired to retain the 
services of a certified sewage treatment plant operator. The discharge to the river would 
require close monitoring, sampling and testing. If you 'decide to proceed with this 
alternative, you can contact me at (503) 229-6653 for an NPDES application packet. 

3. You can complete the application for a Water Pollution Control Facilities (WPCF) permit 
for either.full upgrade of whole park, or a "piecework" repair of only the failed system. 
We strongly recoffimend the full upgrade. The area available for potential drainfield use 
is limited, and it is advisable to consider that sooner or later a full upgrade will be . 
required. Soils, however, may not be suitable for subsurface disposal. In order to see if 
WPCF is even an option, you need to complete and submit the following: 

a. A soil evaluation report, done by DEQ's North Coast Branch Office or by a 
qualified consultant; 

b. · A groundwater study showing depth to groundwater, gradient (direction) and 
groundwater quality. The park is in an area of a shallow, unprotected aquifer and 
there is a high potential for groundwater contamination. The enclosed 
Department guidelines for doing a preliminary.groundwater assessment will help. 
you to understand what information is needed; 
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c. A narrative and conceptual plan for the upgrade. Please refer to the application 
instructions and the checklist. The conceptual plan must include a layout of the 
park, showing all of the mobile home spaces and RV spaces, and indicating which 
RV spaces have sewer connections. The plan should indicate the location of each 
septic tank, dosing tank and drainfield, and the narrative should describe what is 
connected to each system; and 

d. A description and evaluation by a qualified professional of each existing septic 
system at the facility (especially if full upgrade is not proposed). 

Complete the WPCF application within the next thirty days or submit a complete application for 
an NPDES (surface water discharge) permit within the next thirty days. If we do not have a 
completed application on file by the time one or more of the systems fails again, the resulting and 
past violations will be referred to the Department's enforcement section for formal enforcement 

If you have any questions, you can contact me at (503) 229-6653. In order to help you complete 
the application, I am enclosing a copy of the instructions that accompanied the application we 
originally sent to Dr. Siaw, as well as the other documents in the application packet. 

Sincerely, 

Anne Cox, R.S. 
Natural Resource Specialist 
Water Quality Source Control 
Northwest Region 

Enclosure: DEQ Guidelines for Preliminary Groundwater Assessment, WPCF application packet 

cc: DEQ!Enforcement 
DEQ/NCBO 
DEQ/NWR/Dewey Darold 



•·:.- ···~:: 
Check List 

If you do not submit all the necessary infonnation with your WPCF application, it cannot be 
processed, and your application may be returned to you. Please make sure you have included 
the following (for all WPCF applications): 

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

Applicant line/signature line. Be sure that you enter on the applicant line the exact name 
of the party in whose name you want the permit issued: individual, partnership, -
corporation, etc. The person signing the application for a corporation or partnership 
must be a legal representative of that entity. An individual applicant must sign his/her 
application. 

Responsible parties. Please indicate the name and address of the party who is the leaal 
. b 

contact for correspondence regarding the permit, and the name and address of the party 
who should receive invoices. You can assign both responsibilities to a single_party. 

Tax lot map. Show locations of all wells on the property and within 1/4 mile of the 
property, 

Site plans, drawn to scale, showing buildings, plumbing, utilities, proposed sew'.!.:;e 
treatment and disposal system. • • · 

Site evaluation/soils report, done by either a DEQ office, DEQ con:Wct county, or ;:. 
consultant. If the evaluation is done by a consultant, DEQ will charge an actdinonal 
WPCF fee of $350 for site visit (site evaluation confirmation fee). 

Land Use Compatibility Statement (LUCS) 

Latitude/Longitude (enter. it on the application page) 

Facility description: with diagrams and narrative, describe the existing situation, 
proposed changes, flows, characteristics. 

Facilities with-a: projected flow or design flow of over 5 ,000 gallons a day will need to submit 
detailed infonnation on groundwater aquifer characteristics, including quality and gradient. 
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reg" on Department of Environmental Quality 

Northwest Region 

John A. K.itzhaber, M.D., Governor 

September 21, 1998 

CERTIFIED MAIL 

Caleb Siaw 
19075 SE Foster Road 
Boring, OR 97009 

z 764 753 816 

2020 SW Fourth Avenue 
Suite 400 

Portland, OR 97201-4987 
(503) 229-5263 Voice 
ITY (503) 229-5471 

Re: OSS-NWR-WQ-98-067: Clatsop County: Twn SN, Rng lOW, Section 4A, Tax Lot I 100 
Forest Lake Resort 
NOTICE OF NONCOMPLIANCE 

Dear Dr. Siaw: 

In response to a sewage disposal complaint filed with the Department of Environmental Quality 
(DEQ), on August 11, 1998, Dewey Darold from the DEQ visited Forest Lake Resort on 
September 3, 1998, at about 5:15 pm. Two separate areas within the park were inspected for· 
sewage failures; area between space 15 and 16 and area west of space 37. Mr. Darold did not 
observe sewage surfacing between space 15 and 16 at the time of the visit. A clean-out cap 
extending to the ground surface in the drainfield (space 16) showed residue had accumulated 
around the four-inch ABS pipe. The cap was removed and sewage was ponding at about 8 inches 
below the top of the cap. Mr. Darold proceeded to space 37 where he observed sewage surfacing 
west of space 37. The affected area was about three feet in diameter and easily accessible to 
humans, pets, or insects and other vectors of disease. The area was not adequately cordoned-off 
and the plastic orange fencing had fallen 'down and was lying in the sewage. A tenant who lives 
next to the malfunctioned system has children. The tenants said they painted a white line on the 
ground surface to delineate the boundaries of the sewage discharge area. They instructed their 
children to not cross over the white line. According to the tenants, the discharge has occurred for 
a month or so. 

Mr. Darold met with the contract purchaser, Mr. Johnson, and showed him the area where 
sewage was surfacing. Mr. Darold advised him that immediate action must be taken to alleviate 
the surfacing s_ewage. Mr. Darold requested the tank be pumped out at once and the area 
disinfected with lime or other suitable chemical and covered with clean topsoil. Mr. Darold 
instructed that-the-discharge area also needs to be posted to alert tenants and fenced off in a 
manner that prevents access. 

Over the past several months the Department has sent you three previous notices of 
noncompliance (NON) for repeated sewage disposal violations occurring at Forest Lake Resort 
in Seaside, Oregon. The first NON directed you to submit a Water Pollution Control Facilities 
(WPCF) application by January I, 1998 and plans and specifications by February I, 1998. 
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Forest Lake Resort 
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To this date, you have submitted an incomplete WPCF application and no plans and 
specifications for the sewage system upgrade have been provided. Further, the notice required 
you maintain the sewage below the ground surface and to fence-off and post the affected area to 
alert tenants of the park. It is very apparent that you have neglected the unsanitary conditions at 
the park. . 

As described below, you have violated the following Oregon Revised Statutes (ORS): 

ORS 468B.025, states in part that no person shall cause pollution of any waters of the state or 
place or cause to be placed any wastes in a location where such wastes are likely to escape or be 
carried into the waters of the state by any means. The sewage from these failing septic systems 
may be entering waters of the state. 

ORS 468B.080, requires all plumbing fixtures in buildings or structures from which waste water 
or sewage is or may be discharged, to be connected to and all waste water or sewage from such 
buildings or structures to be discharged into a sewerage system, septic tank system or other 
disposal system approved by the Department. The failing on-site septic systems are unapproved 
systems. 

ORS 164.785, placing offensive substances in waters, on highways or other property. (1) It is 
unlawful for any person, including a person in the possession or control of any land, to discard 
any dead animal carcass or part thereof, excrement, putrid, nauseous, noisome, decaying, 
deleterious or offensive substance into or in any other manner befoul, pollute or impair the 
quality of any spring, river, brook, creek, branch, well, irrigation drainage ditch, irrigation ditch, 
cistern or pond of water. 

(2) It is unlawful for any person to place or cause to be placed any polluting substance !iste.o.in 
subsection ( 1) of this section into any road, street, alley, lane, railroad right of way, lot, field, 
meadow or common. It is unlawful for an owner thereof to knowingly permit any polluting 
substances to remain in any of the places described in this subsection to the injury of the health 
or to the annoyance of any citizen of this state. 

In addition to.the above violations, several Oregon Administrative Rules (OAR) have been 
violated. They are as follows: 

OAR 340-71-130(3) prohibits allowing the discharge of untreated or partially treated sewage or 
septic tank effluent directly or indirectly onto the ground surface or into public waters .. You have 
allowed sewage to surface at the park in several areas over a period of several months. 

OAR 340-71-160(1) prohibits causing or allowing construction, alteration or repair of a system, 
or any part thereof, without first applying for and obtaining a permit. You have not obtained the 
proper permits and you have worked on the septic system. 

OAR 340-71-215(1) requires the immediate repair of a failing system. You have not taken 
responsible action to immediately repair a failing system. 



Forest Lake Resort 
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Please be aware that in accordance with OAR 340-71-120(2), each and every owner of real 
property is jointly and severally responsible for: 1) disposing of sewage on the property in 
conformance with the rules of the Department, 2) connecting all plumbing fixtures on the 
property from which sewage is or may be discharged to a sewerage facility or on-site sewage 
disposal system approved by the Department, and 3) maintaining, repairing, and/or replacing the 
system as necessary to assure proper operation of the system. 

The Department is concerned that you have not taken the required action to comply with the 
previous NON letters. The Department is also very concerned about the human health and 
environmental impacts sewage poses to the park tenants. Repeated sewage failures and 
unsanitary conditions at the park must be corrected immediately and cannot continue. In order 
to repair or replace any portion of the sewage disposal systems at the park, you must obtain a 
WPCF permit. 

Until the system(s) can be repaired, as noted above, you must take the following action: 

You must immediately remove and dispose of any ponded sewage. Prevent any sewage 
or effluent from leaving your property. I recommend that you have the septic tank 
pumped frequently. Cover the affected area with lime, followed by at least six inches of 
topsoil. Fence the area to prevent access by people and pets, and post the area to alert 
residents to the potential public health hazard. The site will be revisited within 5 days of 
the date of this letter to verify that this has been done. 
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This is your fourth notification of a Class II violation and is conside 
of Oregon environmental law. Therefore, we are referring this viol< 
Enforcement Section with a recommendation to initiate a formal en: 
enforcement action may include a civil penalty assessment for each 

z 764 753 816 

~ Receipt for 
~·Certified Mail · -~-

If you have any questions about this letter, please contact Mr. Daro' 
For questions pertaining to the WPCF permitting process, you can < 

229-6653. 

RPB:avc 

cc: DEQ/Enforcement Section 
DEQINWR 
DEQINCBO 

Forest Lake Resort 
Page 4 

Sincerely, 

14$~ 
Robert Baumgartner, Man 
Source Control Section 
Water Quality, Northwest 

- No Insurance Coverage Provided 
~~ Do not use for International Mail 

{Seei Reverse 

Cenified Fee 
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Ofegon ... ·.• 

Caleb Siaw 
· 19075 SE Foster Road 
Boring OR 97009-9653 

December 15, 1998 

CERTIFIED MAIL P 530 076 928 

DEPARTMENT OF 

ENVIRONMENTAL 

QUALITY 

Re: Notice of Violation, Department Order, and 
Assessment of Civil Penalty 
No. WQ/D-NWR-98-212 
Clatsop County 

The Department of Environmental Quality (DEQJ has received several complaints of 
sewage discharging from tanks of an on-site sewage disposal system serving 
Forest Lake Resort, your mobile home park in Seaside, Oregon. In response DEQ 
inspectors visited your property on many dates over the past two (2) years and 
identified your failing septic system. The sewage surfacing from this failing 
system creates ponds which are easily accessible to residents, their children and 
pets, as well as to insects and other vectors of disease. Any sewage discharge 
constitutes a public health hazard and is a serious violation of environmental law .. 

DEQ has issued numerous letters notifying you of your violations of the on-site 
sewage disposal rules. You were advised to apply for a Water Pollution Control 
Facilities (WPCFJ permit, acquire DEQ approved drawings and construct a DEQ 
approved sewage disposal system. As of this date none of the above have been 
completed. 

You were also notified in a Notice of Noncompliance, dated September 21, 1998, 
of the prohibition against the discharge of untreated or partially treated sewage or 
septic tank effluent directly onto the ground surface. You are required by rule. to 
immediately repair the failing system. You were advised that your on-site system 
(repaired or installed) needed approval from DEQ. Your system has not been 

·approved by DEQ. I am especially concerned that you have not taken appropriate 
steps to stop the ponding sewage. 

You are liable for a civil penalty assessment because you violated Oregon 
environmental law. In the enclosed Notice, I have assessed a total civil penalty of 
$6,291. In determining the amount of the penalty, I used the 
procedures set forth in Oregon Administrative Rule (OAR) 340-12-
045. The Department's findings and civil penalty determination are' 

' attached to the Notice as Exhibits No.1, No.2 and No.3. 
DEQ is also issuing an Order requiring you to properly repair, 
construct or abandon the existing on-site system within specific time 

a • 811 SW Sixth Avenue 
Portland, OR 97204-1390 
(503) 229-5696 
TDD (503) 229-6993 ~ 
DEQ-1 '6¢J 



Caleb Siaw 
Case No. WQ/D-NWR-98-212 
Page2 

frames. Time is of the essence for the first eight (8) paragraphs of the order. 

Within twenty (20) days receipt of this Notice, you must provide documentation 
how you will comply with the Order. 

DEQ personnel will cooperate fully and in a timely manner with the appropriate 
. approvals and inspections. 

Appeal procedures are outlined in Section JV of the Notice. If you fail to either pay 
or appeal the penalty within twenty (20) days, a Default Order will be entered 
against you. 

If you wish to discuss this matter, or if you believe there are mitigating factors 
which DEQ might not have considered in assessing the civil penalty, you may 
request an informal discussion by attaching your request to your appeal. Your 
request to discuss this matter with the Department will not waive your right to a· 
contested case hearing. 

' I look forward to your cooperation in complying with Oregon environmental law in 
the future. However, if any additional violations occur, you may be assessed 
additional civil penalties. 

Copies of referenced rules are enclosed. If you have any questions about this 
action, please contact Charles Herdener with the Department's Enforcement 
Section in Portland at (503) 229-6839 or toll-free at 1-800-452-4011, 
enforcement extension 6839. 

Enclosures 
cc: Anne Cox, Northwest Region, DEQ 

Dewey Darold, Northwest Region. DEQ 
Water Quality Division, DEQ 
Department of Justice 
Environmental Protection Agency 
Environmental Quality Commission 
Clatsop County District Attorney 
Clatsop County Health Department 

857 Commercial, Astoria, Oregon 97103 

, . 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OF THE STATE OF OREGON 

3 IN THE MATTER OF: 

I 
NOTICE OF VIOLATION 
DEPARTMENT ORDER AND 
ASSESSMENT OF CNIL 
PENALTY 
No.WQ/D-NWR-98-212 
CLATSOP COUNTY 

4 

5 

6 

CALEB SIAW, 

Respondent 

) 

7 L AUTHORITY 

8 This Notice of Violation, Department Order, and Assessment of Civil Penalty (Notice 

9 and Order) is issued to Responden~ Caleb Siaw, by the Department of Environmental 

10 Quality (DEQ) pursuant to Oregon Revised Statutes (ORS) Chapters 183 and 468, and 

11 Oregon Administrative Rules (OAR) Chapter 340, Divisions 11 and 12. 

12 IL FINDINGS 

13 1. Respondent owns or operates Forest Lake Reso~ mobile home park (park) 

14 ·located at T5N, R 10 W, Section 4A, Tax Lot 1100, Clatsop County, Seaside, Oregon. 

15 2. On or about November 11, 1997, Dewey Darold, a DEQ inspector, instructed 

16 the Respondent about the mechani~ ofa septic system operation. Respondent was also 

17 informed that without a repair permit from DEQ, he cannot perform any modifications or 

18 alterations to the septic system, or parts of the system. 

19 3. The inspector observed sewage discharging to ground surface at the park on 

20 the following dates: November 20, December 9, December 17 and December 18, 1997; 

21 

22 

and January-15, February 6, March 12, and September 3, 1998. 

4. The inspector examined Respondent's subsurface sewage disposal system 

23 (on-site system) on September 3, 1998, in response to a complaint from a tenant of the 

24 park. The inspector observed sewage discharging onto the ground surfa~ between 

25 spaces 15 and 16. 

26 \\\ 

27 

Page 1 -NOTICE OF VIOLATION, DEPARTMENT ORDER, AND ASSESSMENT OF CIVIL PENAL TY 
(CASE NO. WQ/D-NWR-98-212) (GCP0.2 9118/96) 



1 5. On September 3, 1998, the inspector observed sewage surfacing near space 

2 37. The affected area was approximately three (3) feet in diameter and accessible to the 

3 residents, their children, and pets. 

4 6. On or about September 3, 1998, the DEQ inspector advised Respondent to 

5 take immediate action to repair the failing system including the control and elimination of 

6 the source of the discharge. Respondent was advised to take immediate steps to pump, 

7 disinfect, fence and post signs at space 37. 

8 7. · Respondent allowed sewage to continue discharging to the ground surface. 

9. 8. Respondent has failed to submit a complete application for a Water Pollution 

10 Control Facilities (WPCF) permit and repair the system in accordance with the rules. 

11 9. Respondent has received three (3) Notices of Noncompliance (NONs) dated 

12 December 11, 1997, March 24 and September21, 1998. The NONs itemized the violations 

13. and the specific action required to comply with the on-site sewage rules. 

14 Ill. VIOLATIONS 

15 Based upon the above, DEQ finds that Respondent has violated Oregon's laws and 

16 rules as follows: 

17 1. On or about November 20, 1997, through September 3, 1998, Respondent 

18 violated OAR 340-071-130(3) by discharging untreated or partially-treated sewage directly 

19 or indirectly onto the ground surface constituting a public health hazard. According to OAR 

20 340-12-060(2)(h) this is a Class II violation. 

21 2: · ··On or about November20, 1997, through September 3, 1998, Respondent 

22 violated OAR 340-071-0215(1) by failing to immediately repair the failing on-site system at 

23 the park. According to OAR 340-12-060(1 )(f), this is a Class I violation. 

24 3. On or about November 20, 1997, through September 3, 1998, Respondent 

25 failed to obtain DE Q's approval for a septic system, sewerage system, sep~ic tank system, 
• 

26 or other disposal system or parts thereof, in violation of ORS 4688.080.(1). According to 

27 OAR 340-12-060(1)(c), this is a Class I violation. 
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1 N. DEPARTMENT ORDER 

2 Based upon the foregoing FINDINGS AND VIOLATIONS, Respondent is hereby 

3 ORDERED TO: 

4 1. Respondent shall immediately initiate actions necessary to correct all of the 

5 above-cited violations and come into full compliance with Oregon state law. 

6 2. Respondent shall immediately .disinfect and cover any existing or any new 

7 areas of ponding sewage or effluent 

8 3. Respondent shall immediately fence each contaminated area and post 

9 legible warning signs which can be understood by children. 

10 . 4. Within 24 hours of receipt of this order, Respondent shall pump the septic 

11 tanks at space 37 and between spaces 15 and 16. 

12 5. Within 7 days of receipt of this order, Respondent shall submit a complete 

13 application for a repair pemiit to DEQ's North Coast Branch Office in Warrenton, Oregon, 

14 to install two (2) 3,000 gallon DEQ-approved septic tanks with the outlets temporarily 

15 plugged. Respondent shall submit with the repair application a signed contract between 

16 Respondent and a DEQ licensed sewage disposal service. 

17 6. · Within 7 days of issuance of DEQ repair pemiit, Respondent shall 

18. decommission the septic tanks at space 37 and between spaces 15 and 16. Respondent 

19 shall install the new tanks in accordance with the temis of the repair pemiit and in 

20 compliance with the rules pertaining to the installation and operation of holding tanks (OAR 

21 340-71-346.Y-Respondent shall also install appropriate alarms. 

22 7. Respondent shall request from DEQ an inspection of the tank installations 

23 upon completion of the installations. 

24 8. Respondent shall operate the new tanks located at space 37 and between 15 

25 and 16 in accordance with DEQ's holding tank regulations until such time a,s a DEQ~ 

26 approved permanent sewage disposal system has been installed with a DEQ permit, 

27 certified by Respondenfs designer, and approved by DEQ. 
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1 9. Respondent shall submit to DEQ by the 15111 of each month the tank pumping 

2 records of the preceding month. 

3 10. Within 30 days of service of this order Respondent shall complete 

· 4 Respondenfs WPCF application and shall submit acceptable plans and drawings induding 

5 drainfields, for a sewage system to serve the entire park. The plans and specifications 

6 shall be designed by a qualified consultant 

7 11. Within 30 days of plan approval, Respondent shall begin construction of the 

8 system as approved by the Department. 

9 12. Within 180 days of plan approval, Respondent shall complete the 

10 construction of the system in accordance with the submitted plans and in compliance with 

11 the conditions of the DEQ's approval of plans. 

12 V. ASSESSMENT OF CIVIL PENAL TIES 

13 The Director imposes civil penalties for the violations cited in Section II as follows: 

14 

15 

16 

17 

Violation 

No. 1 

No.2 

No. 3 

Penalty Amount 

$1,491 

$2,400 

$2,400 

18 Respondent's total civil penalty is $6,291. The findings and determination of 

. 19 Respondent's civil penalty pursuant to OAR 340-12--045 are attached and incorporated as 

20 Exhibits Nci.1, No .. 2 arid No. 3. 

21 VI. OPPORTUNITY FOR CONTESTED CASE HEARING 

22 Respondent has the right to have a formal contested case hearing before the 

23 Environmental Quality Commission (Commission) or its hearings officer regarding the 

24 matters set out above, at which time Respondent may be represented by an attorney and 

25 subpoena and cross-examine witnesses. The request for hearing must be, made in writing, 

26 must be received by the Department's Rules Coordinator within twenty (20) days from the 

27 
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1 date of service of this Notice and Order, and must be accompanied by a written "Answer'' to 

2 the charges contained in this Notice and Order. 

3 In the written Answer, Respondent shall admit or deny each allegation of fact 

4 contained in this Notice and Order, and shall affinnatively allege any and all affinnative 

5 claims or defenses to the assessment of this civil penalty that Respondent may have and 

6 the reasoning in support thereof. 

7 Except for good cause shown: 

8 

9 

1. 

2. 

Factual matters not controverted shall be presumed admitted; 

Failure to raise a claim or defense shall be presumed to be a waiver of such 

· 10 claim or defense; 

11 3. New matters alleged in the Answer shall be presumed to be deni.ed unless 

12 admitted in subsequent pleading or stipulation by the Department or Commission. 

13 Send the request for hearing and Answer to: DEQ Rules Coordinator, Office of 

14 the Director, 811 S.W. Sixth Avenue, Portland, Oregon 97204, Following receipt of a 

15 request for hearing and an Answer, Respondent will be notified of the date, time and place 

16 of the hearing. 

17 Failure to file a timely request for hearing and Answer may result in the entry of a 

18 Default Order for the relief sought in this Notice and Order. 

19 Failure to appear at a scheduled hearing or meet a required deadline may result in a 

20 dismissal of the request for hearing and also an entry of a Default Order. 

21 The Depa~ent's case file at the time this Notice and Order was issued may serve 

22 as the record for purposes of entering the Default Order. 

23 VII. OPPORTUNllY FOR INFORMAL DISCUSSION 

24 In addition to filing a request for a contested case hearing, Respondent may also 

25 request an infonnal discussion with the Department by attaching a written r,equest to the 

26 hearing request and Answer. 

27 \\\ 
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1 VIII. PAYMENT OF CNIL PENAL TY 

2 The civil penalty is due and payable ten (10) days after the Order imposing the civil 

3 penalty· becomes final by operation of law or on appeal. Respondent may pay the penalty 

4 before that time. Respondenfs check or money order in the amount of $6,291 should be 

5 made payable to "State Treasurer, State of Oregon" and sent to the Business Office, 

6 Department of Environmental Quality, 811 S.W. Sixth Avenue, Portland, Oregon 97204. 

7 

8 

9 11. -110~t(i 
. 10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Date 
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EXHIBIT 1 

FINDINGS AND DETERMINATION OF RESPONDENT'S CIVIL PENAL TY 
PURSUANT TO OREGON ADMINISTRATIVE RULE (OAR) 340-12-045 

VIOLATION: 

CLASSIFICATION: 

MAGNITUDE: 

Discharge of untreated or partially treated sewage onto ground 
surface is prohibited. 

This is a Class II violation pursuant to OAR 340-12-060(2)(h). 

The magnitude of the violation is moderate pursuant to OAR 3430-
12-045( 1 )(a)(ii), because there is no selected magnitude for this. 
violation. 

CIVIL PENALTY FORMULA: The formula for determining the amount of penalty of each 
violation is: 
BP + [(0.1 x BP) x (P + H + 0 + R + C)] + EB 

"BP" is the base penalty which is $500 for a Class II moderate magnitu9e violation in the 
matrix listed in OAR 340-12-042(3)(b). 

•p• is Respondent's prior significant action(s) and receives a value of 0, as Respondent has 
no prior significant actions. 

"H" is the past history of Respondent in taking all feasible steps or procedures necessary to 
correct any prior significant action(s) and receives a value of 0 because Respondent has 
no prior significant actions. 

"O" is whether or not the violation v;vas a single occurrence or was repeated or continuous 
during the period of the violation and receives a value of 2 according because the 
violation existed for more than one day. 

R" is the cause of the violation and receives a value of 10 because Respondent's conduct 
was flagrant. Respondent was repeatedly advised by DEQ to repair the septic 
system. DEQ inspectors on eight (8) different dates from November 20, 1997 to 
September 3, 1998 have observed discharging sewage from Respondent's park. 
Within the past year Respondent has received three (3) Notices of Noncompliance 
(NON). These NONs itemized what Respondent had to do to comply with the rules. 
Respondent was advised to repair/install a system which does not endanger public 
health. The DEQ inspectors, both by mail and in person, advised Respondent what 
needs to be done and not to moc;lify the system without DEQ's approval. 
Respondent had actual knowledge of the law and consciously set out to commit the 
violation. 

"C" is Respondent's cooperativeness in correcting the violation and receives a value of 2 
because Respondent was uncooperative and did not take reasonable steps to minimize 
the effects of the violation by preventing the discharge of sewage onto the ground 
surface and by such misconduct created a health hazard. 
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"EB" is the approximate dollar sum of the economic benefit that Respondent gained through., 
noncompliance, and receives a value of $291 which is the repair cost Respondent 
avoided by not replacing the septic tanks which caused the sewage discharge. 

PENALTY CALCULATION: 

Penalty = BP + [(0.1 x BP) x (P + H + 0 + R + C)] + EB 
= $500 + [(0.1 x $500) x (0 + 0 + 2 + 10 + 2)] + $291 
= $500 + ($50 x 14) + $291 
= $500 + $700 + $291 
= $1,200 + $291 
= $1,491 

(Caleb.Exh.No. 1) (GCP.1 9/9/96) -Page 2 - Case No.WQ/D-NWR-98-212 



- EXHIBIT 2 

FINDINGS AND DETERMINATION OF RESPONDENT'S CIVIL PENALTY 
PURSUANT TO OREGON ADMINISTRATIVE RULE (OAR) 340-12-045 

VIOLATION: Failure to immediately repair a failing on-site system. 

CLASSIFICATION: 

MAGNITUDE: 

· This is a Class I violation pursuant to OAR 340-12-060(1 )(f) 

The magnitude of the violation is moderate pursuant to OAR 340-
12-045(1 )(a)(ii) because there is no selected magnitude for this 
violation. 

CIVIL PENAL TY FORMULA: The formula for determining the amount of penalty of each 
violation is: 
BP + [(O. 1 x BP) x (P + H + 0 + R + C)] + EB 

"BP" is the base penalty which is $1,000 for a Class I moderate magnitude violation in the 
matrix listed in OAR 340-12-042(3)(b). 

•p• is Respondent's prior significant action(s) and receives a value of 0 as Respondent has 
no prior significant actions. 

· "H" is the past history of Respondent in taking all feasible steps or procedures necessary to 
correct any prior significant action(s) and receives a value of 0 because Respondent has 
no prior significant actions. 

•o• is whether or not the violation was a single occurrence or was repeated or continuous 
during the period of the violation and receives a value of 2 because the violation existed 
for more than one day. 

""R" is the cause of the violation and receives a value of 10 because Respondent's conduct 
was flagrant. Respondent has been repeatedly advised by DEQ to repair the septic · 
system. DEQ inspectors on eight (8) different dates from November 20, 1997 to 
September 3, 1998, have observed discharging sewage from. Respondent's park. 
Within the past year Respondent has received three (3) Notices of 
Noncompliance.(NONsJ. The NONs itemized what Respondent had to do to comply 
with the rules. Respondent was advised to repair/install a system which would not 
endanger public health. The DEQ inspectors, both by mail and in person, advised 
Respondent what had to be done and not to modify the system without DEQ's 
approval. Respondent had actual knowledge of the law and consciously set out to 
commit the violation. 

"C is Respondent's cooperativeness in correcting the violation and receives a value of 2 
I 

because Respondent disregarded repeated compliance warnings which would have 
corrected the violation. 

Case No.WQ/D-NWR-98-212 
(Caleb.Exh.No. 2) DOC NO.(GCP.1 9/9/96) -Page 1 -



"EB" is the approximate dollar sum of economic benefit the Respondent gained through 
~: .. 

noncompliance, and receives a value of 0 because the EB was only applied in Exhibit 
No.1 because had Respondent repaired the system he would have been in compliance. 

PENALTY CALCULATION: 

Penalty = BP + [(0.1 x BP) x (P + H + 0 + R + C)] + EB 
= $1,000+ [(0.1 x $1,000) x (0 +0+2 +10+2)] + 0 
= $1,000+ [($100) x (14)+ 0 
= $1,000+ $1,400 
= $2,400 

(Caleb.Exh.No. 2) DOC NO.(GCP.1 9/9/96) -Page 2 -
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• - ·EXHIBIT 3 

FINDINGS AND DETERMINATION OF RESPONDENT'S CIVIL PENALTY 
PURSUANT TO OREGON ADMINISTRATIVE RULE (OAR) 340-12-045 

VIOLATION: 

CLASSIFICATION: 

MAGNITUDE: 

Failure to obtain Departmental approval for a septic system, 
sewerage system, septic tank system, or other disposal system or 
parts thereof. 

This is a Class I violation pursuant to OAR 340-12-060(1 )(c). 

The magnitude of the violation is moderate pursuant to OAR 343CF 
12-045( 1 )(a)(ii) because there is no selected magnitude for this 
violation. 

CIVIL PENAL TY FORMULA: The formula for determining the amount of penalty of each 
violation is: 
BP + [(0.1 x BP) x (P + H + 0 + R + C)] + EB 

"BP" is the base penalty which is $1,000 for a Class I moderate magnitude violation in the 
matrix listed iri OAR 340-12-042(3)(b). 

"P" is Respondent's prior significant action(s) and receives a value of 0, as Respondent has 
no prior significant actions. 

"H" is the past history of R'espondent in taking all feasible steps or procedures necessary to 
correct any prior significant action(s) and receives a value of 0, because Respondent 
has no prior significant actions. · 

"O" is whether or not the violation was a single occurrence or was repeated or continuous 
during the period of the violation and receives a value of 2 because the violation existed 
for more than one day. 

"R" is the cause of the violation and receives a value of 10 because Respondent's conduct 
wa~ flagrant. Respondent has been repeatedly advised by DEQ to repair the septic 
system. _PEQ inspectors on eight (8) different dates from November 20, 1997 to 
September 3, 1'998 have observed discharging sewage from Respondent's park. 
Within the past year Respondent has received three (3) Notices of Noncompliance 
(NONs). The NONs itemized what Respondent had to do to comply with the rules. 
Respondent was advised to repair/install a system which would not endanger public 
health. The DEQ inspectors, both by mail and in person, advised Respondent what 
had to be done and not to modify the system without DEQ's approval. Respondent 
had actual knowledge of the law and consciously set out to commit the violation. 

, 
"C" is Respondent's cooperativeness in correcting the violation and receives a value of 2 

because Respondent persisted in disregarding repeated compliance guidance to 
minimize the effects of the violation. 
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"EB" is the approximate dollar sum of the economic benefit (EB) tnat Respondent gained 
through noncompliance and receives a value of 0 because the Respondent has paid th~,. 
Water Pollution Control Facility permit application fee, but the application was 
incomplete; 

PENALTY CALCULATIO 

Penalty = BP + [(0.1 x BP) x (P + H + 0 + R + C}] + EB 
= $1,000 + [(0.1 x $1,000) x (0 + 0 + 2 +10 +21 + 0 
= $1,000 + [($100) x (14)] + 0 
= $1,000 + $1400 + 0 
= $2,400 

(Caleb.exh.No.3) (GCP.1 9/9/96) · -Page 2 - Case No.WQ/D-NWR-98-212 



• 

. -
) . 

ENFORCE1\1ENT TIMELINESS 

1. Date of Initial Discovery/Inspection: 

2. Date Investigation Completed: '1- .?- '7 o . 
(Provide adequate justification below if the time between 1 & 2 exceeds 10 days) 

3. Date Referral Sent to Enforcement Section: 
(Provide adequate justification below if.the time between 2 & 3 exceeds 25 days) 

4. Date FEA Sent to Director's Office: 
(Provide adequate justification below if the time between 3 & 4 exceeds 20 days) 

5. Timeliness Summary: 
#of days from Completed Investigation to FEA Sent to Director (2 to 4): ;/-~ r f.? 

Director's Expectation: 
45 

_,,--·-:'! 
Days Over/') Director's Expectation:_d._~ )"-" 

\ I./ Yi,/ e-r '- ..l.., 
.Q. )< jJe c/N , DI') 

INVESTIGATION DETAILS: [Note: If you have prepared and attached an inspection 
. report or memo that details any of the following questions, you do :not have to repeat the 

information below. However, you do need to specify under each question, by reference, 
exactly where the information is located in the attachments.] 
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IN THE CIRCUIT COURT OF THE STATE OF 

FOR THE COUNTY OF CLATSOP 

99 Jb.N 2? Vil \: 1+S 

f '~' 1 '"~j\)AT:lil ]i{\f\[_\J()\ 1
1; 1 1j~s1;~1,_, \ ,\, 

od~GON~ - --- -----

STATE OF OREGON, 
Case No. 98-1359 

Plaintiff, 

vs. 

CALEB SIAW, 

Defendant. 

JUDGMENT OF CONVICTION 
AND SENTENCE ORDER 
Date: 1/22/99 
Judge: David Hantke 
DA: Joshua Marquis 
Defense: Stephen Roman 
Reporter: Paula Kidder 

~~~~~~~~~~~~~~~~~~-' 

COUNT: 
CHARGE: 
CLASS: 
INCIDENT DATE: 

COUNT: 
CHARGE: 
CLASS: 
INCIDENT DATE: 

1 
Unlawful Water Pollution in the First Degree 
Class B Felony 
September 10, 1998 

PLEA TO LESSER-INCLUDED 

2 
Unlawful Water Pollution in the Second Degree 
Class A Misdemeanor 
September 10, 1998 

CONVICTED 

Finding of guilt following a No Contest Plea on Count 2. 

IT IS THE-JUDGMENT OF THIS COURT that the defendant is convicted of 
the above listed crime, that imposition of sentence is suspended 
and that the defendant shall be placed upon bench probation for 24 
months, subject to the following terms of probation: 

1. Defendant shall immediately notify the Court of any change of 
address. 

2. Defendant shall obey all criminal laws, state, federal, county 
and municipal. 
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3. Defendant shall be required to make a good faith effort 
to comply with all DEQ requirements necessary to bring 
the property known generally as Forest Lake Resort into 
compliance with DEQ rules and regulations regarding waste 
material. 

4. Defendant is sentenced to pay and shall pay to the Clerk of 
the Circuit Court as a condition of probation the financial 
obligations in the manner designated ·unde.r the Money Judgment 
section set forth below. 

MONEY JUDGMENT 

The STATE OF OREGON is the judgment creditor. The DEFENDANT is the 
judgment debtor. Failure to pay financial obligations will cause 
the defendant's financial obligation being referred to the 
Department of Revenue or some other collection agency for action. 

COMPENSATORY FINE 
UNITARY ASSESSMENT 

TOTAL AMOUNT OF MONEY JUDGMENT 

$10,000.00 
$ 60. 00 

$10,060.00 

The compensatory fine shall be paid to the Oregon Department of 
Environmental Quality. 

Defendant shall pay the money judgment in installments of not less 
than $1,500.00 per month, beginning October 31, 1999 and with a 
like payment on the same day of each month thereafter until the 
entire balance is paid in full. All financial obligations shall be 
paid in full 60 days prior to termination of defendant's probation. 

IT IS FURTHER ORDERED that any Bail/Security shall be applied to 
the court-ordered obligation owed by the defendant in this case, 
then to any other financial obligations defendant owes to this 
Court. 

PAYMENT OF THE ABOVE FINANCIAL OBLIGATIONS SHALL BE MADE TO: 
TRIAL COURT CLERK, CLATSOP COUNTY CIRCUIT COURT, P. 0. BOX 659 
ASTORIA, OREGON 97103 

JANUARY 22 1999 
, . '.,,--

DATE DAVI-\) HANTKE 
CIRCUTT COURT JUDGE 
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Dreg~~ 
John A. Kitzhaber, M.D., Governor 

CALEB SIAW 
19075 SE FOSTER ROAD 
BORING OR 97009 

February 2, 1999 

Department of Environmental Quality 
Northwest Region 

2020 SW Fourth Avenue 
Suite 400 

Portland, OR 97201-4987 
(503) 229-5263 Voice 
TIY (503) 229-5471 

Re: Permit Application 991481 
File No. 109808 
Forest Lake Resort · 
Clatsop County 
WQ/NWR-99-010 
NOTICE OF NONCOMPLIANCE 
INCOMPLETE APPLICATION 

Oregon Administrative Rule (OAR) 340 71-130(16) requires you to obtain a DEQ Water 
Polllution Control Facilities (WPCF) permit when it becomes necessary to repair (replace) an 
existing system in a facility the size of Forest Lake Resort. You have been required by law 
and rule to obtain this permit and to upgrade or repair the park's systems since the first 
documentation of septic system failure at the Forest Lake Resort in the fall of 1997. 

The operation of the park's sewage disposal systems without either a Water Pollution Control 
Facilities (WPCF) permit or a National Pollutant Discharge Elimination Systems (NPDES) 
permit is a Class I violation and is considered to be a serious violation of Oregon · 
environmentai law. The terms of your probation for your recent conviction on the criminal 
charge of waterpollutfon iri the second degree requires that Forest Lake Resort be in 
compliance with all state water quality regulations. If you fail to submit a complete permit 
application in accordance with the schedule set forth below, we will refer this matter to the 
Clatsop County District Attorney for possible prosecution as a probation violation. 

You have submitted an incomplete application for a WPCF permit. This type 
of permit authorizes onsite, usually subsurface disposal of sewage. In order to 
go forward, you need to complete the application, obtain the permit, submit 
approvable upgrade plans, and construct the needed upgrade. 

We strongly recommend that you construct a full upgrade of the park's 
wastewater disposal system. The area available for potential drainfield use is 
limited, and it is advisable to consider that sooner or later a full upgrade will be 
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required. However, some sites may not be suitable for subsurface disposal due to poor soils, 
topographical features and/ or inadequate disposal area. 

In order to see if a WPCF (on-site) permit is even an option for your facility, you need to 
complete your WPCF application by submitting the following items, previously requested in 
my letter to you dated September 1, 1998: 

a. A soil evaluation report by DEQ's North Coast Branch Office or by a qualified 
consultant; 

b. A groundwater study showing depth to groundwater, gradient (direction) and 
groundwater quality. The park is in an area of a shallow, unprotected aquifer 
and there is a high potential for groundwater contamination. The Department 
groundwater assessment guidelines that I mailed you on September 1,1998, will 
help you to understand what information is needed; 

c. A narrative and conceptual plan for the upgrade. Please refer to the application 
instructions and the checklist sent to you previously. The conceptual plan must 
include a layout of the park, showing all of the mobile home spaces and RV 
spaces, and indicating which RV spaces have sewer connections. The plan 
should indicate the location of each septic tank, dosing tank and drainfield, and 
the narrative should describe what is connected to each system; and 

d. A description and evaluation by a qualified professional of each existing septic 
system at the facility (especially if full upgrade is not proposed). 

If a WPCF permit is found to be not feasible, you will need to apply for an NPDES permit for 
either year round discharge, or possibly for winter discharge with summer onsite subsurface 
disposal depending on site and soil conditions. Several months ago your engineering· firm 
recommended this .. c:ourse of action. The cost of an NPDES permit is roughly $7 ,000 with 
annual fees and monthly reporting requirements. You would be required to retain the services 
of a certified sewage treatment plant operator. The discharge to the river would require close 
monitoring, sampling and testing. If you decide to proceed with this alternative, you can 
contact me at (503) 229-6653 for an NPDES application packet. · 

You have obtained a repair permit from DEQ's North Coast Branch Office authorii:ing 
installation of two holding tanks at the park. The holding tank installation is an interim 
measure to prevent sewage or effluent discharges until there is an approved mean~ of sewage 
disposal for the units connected to these tanks. You must continuously operate these holding 
tanks as well as all other systems at the park in such a manner that no more discharges of 
sewage or effluent occur. Any such discharge to ground surface or to surface waters of the 
state would constitute a Class I violation of Oregon environmental law. Should a discharge 
occur, you must take immediate action to protect the park residents from exposure to the 
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sewage or effluent. All ponded wastewater must be removed by a licensed sewage disposal 
service. The contaminated area must be limed to disinfect it. If feasible, the limed area should 
be covered with six inches of soil to protect residents from coming into contact with the lime. 
In any case the area should then be fenced and posted to keep residents and pets out of that 
area. 

Please submit a complete WPCF application or notify the Department that you require an 
NPDES permit by March 5, 1999. If it is determined that an NPDES permit is required, 
please submit a complete NPDES application by April 5, 1999. 

If you have any questions, you can contact me at (503) 229-6653. 

cc: DEQ/Enforcement 
DEQ/NCBO 

Sincerely, 

Anne Cox, R.S. 
Natural Resource Specialist 
Water Quality Source Control 
Northwest Region 

DEQ/NWR/Dewey Darold 
Clatsop County District Attorney 



Department of Environmental Quality 
Northwest Region 

2020 SW Fourth Avenue 
Suite 400 

CERTIFIED !VIAIL RETURN RECEIPT - Z 004 366 675 Portland, OR 97201-4987 
(503) 229-5263 Voice 
TTY (503) 229-5471 

CALEBSIAW 
19075 SE FOSTER ROAD 
BORING OR 97009 

March 19, 1999 

Re: Permit Application 991481 
File No. 109808 
Forest Lake Resort 
Clatsop County 
WQINWR-99-030 
NOTICE OF NONCOMPLIANCE · 

On February 2, 1999, you were sent a Notice of Noncompliance listing the continuing violations 
at Forest Lake Resort at the time of the letter. The missing items from your application for a 
DEQ permit to authorize upgrade of the sewage system at the park were also listed. The Notice 
stated that discharges of sewage or effluent to ground surface or to waters of the state constitute 
Class I violations of Oregon Environmental Law. 

On March 8, 1999, DEQ's North Coast Branch office received a sewage discharge complaint 
from one of the tenants at the park. The complainant told our office that she had already notified 
the park manager of the problem. In response to the complaint Dewey Darold, DEQ staff, 
visited Forest Lake Resort on March 12, 1999. He found sewage discharges in two new 
locations in the park: · a past discharge as evidenced by fecal material and toilet paper that 
occurred between spaces 23 and 24; and a current discharge of both solids and liquids between 
spaces 19 and 20. He, .also" noted that water was leaking into the tank at the tank/riser interface of 
the holding flihlc-thatwas recently installed near space 15. 

By phone call on March 12, Mr. Darold notified Brenda Siaw of the sewage discharge violations. 
Mr. Darold received a voice mail message from Brenda Siaw at 7:45 a.m. on March 15, stating 
that Seacoast Nursery had responded to the problem, pumped the tank, put lime down, and that 
the problem was taken care of. 

However, Dave Darling of Seacoast Nursery stated by phone on March 15, 199~, that these areas 
of sewage discharge were not serviced last week by Seacoast Nursery. Company records for the 
week of March 8-12 indicate that Seacoast worked on a clogged line at space 40, and that the 
company pumped the following tanks that week: a septic tank near space 32, the holding tank at 
space 15, and the septic tank/dosing tank complex in the open grassy area. 
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Mr. Darold left you a voice mail message at 3:21 p.m. on March 15 to let you know that Seacoast 
Nursery had not corrected the sewage problems at spaces 23-24 and 19-20. 

Seacoast confirmed by phone on March 16 that they had within the past few hours been 
authorized by you to correct the problems at spaces 23-24 and 19-20, and that they were at the 
park that day working on the problems in those locations. 

The above documented sewage discharges represent Class I violations of Oregon Administrative 
Rule (OAR) 340-71-130(3) and Oregon Revised Statute (ORS) 164.785. 

As noted in the Notice of Noncompliance of February 2, 1999, you are continuing to operate the 
park's sewage disposal systems without a DEQ Water Pollution Control Facilities (WPCF) 
permit or National Pollutant Discharge Elimination Systems (NPDES) permit to do so. 
This is a Class I violation of OAR 340-71-130(16) and ORS 468B.050. We still have not 
received a completed application from you. 

These Class I violations are considered to be serious violations of Oregon environmental law. 
The terms of your probation for your recent conviction on the criminal charge of water pollution 
in the second degree requires that Forest Lake Resort be in compliance with all state water 
quality regulations. We are therefore referring these violations to the Clatsop County District 
Attorney for his consideration as possible probation violations. The Department is also 
considering taking formal enforcement action, which may include assessment of civil penalties. 

You are to take immediate action to protect the park residents from exposure to the sewage or 
effluent. All ponded wastewater must be removed by a licensed sewage disposal service. The 
contaminated area must be limed to disinfect it. If feasible, the limed area should be covered 

·with six inches of soil to protect residents from coming into contact with the lime .. In any case 
the area should then be fenced and posted to keep residents and pets out of that area. It is a 
violation of ORS 164.785 to allow the exposed sewage to remain at the park. 

You need to determine the cause of the new sewage discharges. If a discharge is due to a broken 
or clogged sewer.-iine, this can be remedied by replacing the broken line (plumbing permit 
required) or by clearing the clog. If the discharge is due to drainfield failure, the Department 
may require you to obtain another repair permit and to install holding tanks in each of these 
locations as an interim measure to protect public health until a full upgrade for the park is · 
constructed. 

I recommend that you have your park manager make daily inspections of the park's sewer 
systems to assure that there are no further sewage discharges. If there are further discharges, he 
needs to contact DEQ immediately and to also take steps to remedy the problem. ,' 



Forest Lake Resort 
Page 3 

You also need to make the necessary corrections on the two holding tank installations authorized 
under Permit 99-03 so that the Department can issue a Certificate of Satisfactory Completion. 
The correct electrical alarms/floats must be installed by a licensed electrician (electrical permit 
required), and _the tanks need to be made water tight to ground surface. Operation of an 
unapproved sewage system is a violation of ORS 468B.080, ORS 454.605 to 454.745, and OAR 
340-71-175(5). 

If you have any questions, you can contact Anne Cox at (503) 229-6653. 

cc: DEQ/Enforcement 
DEQ/NCBO 
DEQ/NWR/Dewey Darold 

Sincerely, 

Robert P. Baumgartner 
Manager 
Water Quality Source Control 
Northwest Region 

Joshua Marquis, Clatsop County District Attorney 
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regon 
John A. Kitzhaber, M.D., Governor 

CERTIFIED MAIL RETURN RECEIPT 

April 29, 1999 

Department of Environmental Quality 
Northwest Region 

2020 SW Fourth Avenue 
Suite 400 

Portland, OR 97201-4987 
(503) 229-5263 Voice 
TIY (503) 229-5471 

CALEB SIAW 
19075 SE FOSTER ROAD 
BORING OR 97009 

Re: Permit Application 991481 
File No. 109808 
Forest Lake Resort 
Clatsop County 
WQINWR-99-054 
NOTICE OF NONCOMPLIANCE 

By Notice of Noncompliance dated March 19, 1999, the Department of Environmental Quality 
(DEQ or Department) notified you of continuing and new sewage violations at Forest Lake 
Resort. Since that time more violations have been documented by site visits on March 25 and 
again on April 23, 1999. 

The violations of Oregon Revised Statutes (ORS) and Oregon Administrative Rules (OAR) are 
as follows: 

• Allowing sewage to discharge to ground surface (ORS 164.785 and OAR 340-71-130(3)) 

• Operation of the park's sewage systems without a permit (ORS 468B.050) 

• Operation of the holding tanks without DEQ approval of their installation (ORS 468B.080, 
ORS 454.605 to 4:54.745, and OAR 340-71-175(5). 

These are Class I violations and are considered to be serious violations of Oregon environmental 
law. The terms of your probation for your recent conviction on the criminal charge of water 
pollution in the second degree requires that Forest Lake Resort be in compliance with all state 
water quality regulations. We are therefore referring these additional violations to the Clatsop 
County District Attorney for his consideration as possible probation violations. The Department 
is also considering taking formal enforcement action, which may include assessment of civil 
penalties. 

OEQ·l 



Forest Lake Resort 
Page 2 

If you have sold the park, please provide the Department with written documentation of the sale 
including the names and full addresses of the new owners. 

If you have any questions, you can contact Anne Cox at (503) 22.9-6653. 

cc: DEQ/Enforcement 
DEQ/NCBO 
DEQ/NWR/Dewey Darold 

Sincerely, . 
;::: t' tf' L £1 K""-J.-o.J ' 'r ;,,,.,~ >"" 

~~ 
Robert P. Baumgartner 
Manager 
Water Quality Source Control 
Northwest Region 

Joshua Marquis, Clatsop County District Attorney 



Caleb Siaw 
19075 SE Foster Rd. 
Boring, OR 97009 

Re: 

May 21,1999 

Mutual Agreement and Order 
In the Matter of: 
Caleb Siaw 

DEPARTMENT OF 

ENVIRONMENTAL 

QUALITY 

ENFORCEMENT SECTION 

Case No. WQ/D-NWR-98-212 
Clatsop County 

Dear Dr. Siaw: 

The Mutual Agreement and Order (MAO) in the above case has been approved by the 
Director of the Department of Environmental Quality on behalf of the Environmental 
Quality Commission. A copy of the signed order is enclosed. If you have any 
questions please contact Anne Cox at (503)-229-6653. 

Thank you for your cooperation and your full compliance is expected. 

LAC: 
Enclosure 
cc: Rules Coordinator, DEQ 

--
Sincerely, 

t'1,~-~J 
Les Carlough, Manager 
Enforcement Section 

Anne Cox, NWR Region, DEQ 
Dewey Darold, NWR Region, DEQ 
WQ Division, HQ, DEQ 
Business Office, DEQ 

(GC.8 06/98) 

2020 SW Fourth Avenue 
Suite 400 
Portland, OR 97201-4987 
(503) 229-5528 
TTY (503) 229-5471 

DEQ-1 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OF THE STATE OF OREGON 

IN THE MATTER OF: 
4 CALEB SIAW 

MUTUAL AGREEMENT 
AND ORDER 
No.WQ/D-NWR-98-212 
CLATSOP COUNTY 5 

6 WHEREAS: 

7 1. Caleb Siaw (Siaw) owns or operates Forest Lake Resort, a mobile home 

8 park (park) located at T5N, R 10 W, Section 4 A, Tax Lot 1100, Clatsop County, 

9 Seaside, Oregon. 

10 2. On or about November 11, 1997, Dewey Darold (Darold), a Department 

11 of Environmental Quality (DEQ or Department) inspector, instructed Siaw about the 

12 mechanics of a septic system operation. Siaw was also informed that without a repair 

l3 permit from DEQ, he cannot perform any modifications or alterations to the on-site 

14 sewage disposal system or part thereof (system). 

15 3. Darold observed sewage discharging to ground surface at the park on 

16 the following dates: November 20, December 9, December 17 and December 18, 

17 1997; and January 15, February 6, March 12 and September 3, 1998. 

18 

19 

20 

21 

22 

23 

24 

25 

4. Darold examined Siaw's system on September 3, 1998, and observed 

sewage disch_arginQ,~nto the ground surface between sp:ces 15 ;n,116 and space 

37. . - -· . {j~ t0-i( ~ fJ/I . 
5. On or about September 3, 1998, Darold advised Siaw to take immediate 

action to repair the failing system including the control and elimination of the source of 

th. e discharge. Siaw was advised to take immediate ste~s to pump, disinf~ct, fency 

and post signs warning of the surfacing sewage. u,,,,_~ W ~ J{;t_ 
6. Siaw has not submitted a complete application for a Water Pollution 

26 Control Facilities (WPCF) permit and repair the system in accordance with the rules. 

27 
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1 7. Siaw received three (3) Notices of Noncompliance (NONs) dated 

2 December 11, 1997, March 24 and September 21, 1998, citing the violations listed 

3 above. 

4 8. On December 15, 1998, DEQ issued Notice of Assessment of Civil 

5 Penalty and Department Order No. WQ/D-NWR-98-212 (Notice) to Siaw. The Notice 

6 assessed a $6,291 civil penalty against Siaw for three (3) violations alleged in the 

7 Notice. The Order required Siaw to: 1) disinfect the areas where sewage was 

8 discharging onto the ground surface at the park; 2) fence the affected areas; 3) pump 

9 the tanks when required; 4) install and complete the repairs for the new tanks; and 5) 

10 submit to DEQ the pumping records of the tank pumping by the 15th of each month of 

11 the preceding month. 

12 9. By letter dated January 4, 1999, Siaw filed a request for hearing and an 

13 Answer to the Notice. 

14 10. DEQ sent a NON on February 2, 1999, citing repeated occurrences of 

15 the same violations cited in the Notice. 

16 11. DEQ and Siaw recognize that Siaw will continue to violate ORS 

17 454. 665 and OAR 340-71-175 until the interim holding tank systems have been 

18 properly constructed and the Department issues a Certificate of Satisfactory 

19 Completion. 

20 12.~ ---DEQ ~and Siaw recognize that Siaw will continue to violate ORS 

21 4688.050, OAR 340-71-130(15) and (16) until Siaw is issued either a WPCF or 

22 NPDES Permit by DEQ, and completes the construction required under either 

23 permit. 

24 13. DEQ and Siaw recognize that the Environmental Quality Commission 

25 has the power to impose a civil penalty and to issue an abatement order for 

26 violations of Oregon law. Therefore, pursuant to ORS 183.415(5), DEQ and Siaw 

27 
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. " 

1 wish to limit and resolve the future violations referred to in Paragraph 11 and 12 in 

2 advance by this Mutual Agreement and Order (MAO) . 

. 3 14. This MAO is not intended to settle the violations cited in paragraphs 2 

4 through 8, for which Siaw has requested a contested case hearing. This MAO is 

5 not intended toil:imit, · any way, DEQ's right to proceed against Siaw in any 

6 forum for an~ future violations not expressly settled herein. 
•, 

7 NOW TH ORE, it is stipulated and agreed that: 

8 15. The Environmental Quality Commission shall issue a final order: 

9 A. Requiring Siaw to comply with the following schedule and 

10 conditions: 

11 ( 1 ) Siaw shall monitor the park daily for sewage discharges. 

12 Within six (6) hours of discovering a discharge of on-site sewage to the ground 

13 surface or receiving notification of a discharge of on-site sewage to the ground 

14 surface, Siaw shall: 1) disinfect the areas where sewage was discharging to the 

15 ground surface at the park; 2) cover any existing or any new areas of ponding sewage 

16 effluent; 3) fence the contaminated area; and 4) post legible warning signs that can be 

17 understood by children. Siaw shall also telephone DEG's North Coast Office in 

18 Warrenton, Oregon at (503) 861-3280 (or leave a message) reporting the discharge 

19 and state what corrective action Siaw shall take and the timetable that Siaw proposes 

20 to accomplish such measures. 

21 (2) Siaw shall complete the repair construction authorized by 

22 Repair Permit #99-03. Siaw shall qualify for and request from DEG a signed 

23 Certificate of Satisfactory Completion within 30 days of signing this MAO. 

24 (3) Siaw shall operate the new holding tanks located at 
' 

25 space 37 and between spaces 15 and 16 in accordance with DEQ's holding tank 

26 regulations until such time as a DEG-approved permanent sewage disposal system 

27 
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1 has been installed with a DEQ WPCF permit or National Pollution Discharge 

2 Elimination System (NPDES) permit. 

3 (4) Siaw shall submit to DEQ's North Coast Office located at 

4 65 N.Hwy 101, Suite G, Warrenton, OR 97146, by the 15'h of each month, the 

5 tank pumping records of the preceding month. The records shall be from a DEQ 

6 licensed sewage pumper. If Siaw enters into a new contract, with a DEQ licensed 

7 sewage pumper, within seven (7) days of entering into that contract, Siaw shall 

8 submit a copy of that contract to DEQ's North Coast Office. 

9 (5) Siaw shall submit within four (4) weeks of the signing of 

10 this MAO a soil evaluation report (report) for the park to DEQ's North Coast Branch 

11 Office. The report should be performed by a qualified consultant. Based on that 

12 report DEQ will determine if a WPFC or NPDES permit is needed. 

13 B. (1 l Siaw shall complete a WPCF application within 30 days of being 

14 notified by DEQ if DEQ determines a WPCF permit is needed based on the soil 

15 evaluation. 

16 (a) Siaw shall complete the following items for the application if a 

1"7 WPCF permit is required: 

18 (i) A groundwater study showing depth to 

19 groundwater, gradient (direction) and groundwater quality. 

20 (ii) A narrative and conceptual plan for the upgrade is 

21 required. Refer to the WPCF application instructions and checklist. The conceptual 

22 plan must include a layout of the park, showing all of the mobile home spaces and 

23 Recreational Spaces (RV), and indicating which RV spaces have sewer connections. 

24 The plan shall indicate the location of each septic tank, dosing tank and drainfield. 

25 The narrative shall describe what is connected to each system, a description and an 

26 evaluation by a qualified professional of each existing septic system at the facility. 

27 
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1 (b) Within 30 days of submitting a complete WPCF permit 

2 application, Siaw shall submit acceptable plans and specifications as per OAR 340-52 

3 for a sewage system to serve the entire facility. 

4 (c) Within 30 days of DEQ issuing the WPCF permit 

5 and approving the plans, Siaw shall begin construction of the upgrade. The 

6 construction shall be in accordance with all applicable construction codes, 

7 ordinances, rules or statutes from the appropriate authority. 

8 (d) Within 180 days of plan approval, Siaw shall 

9 complete the construction of the upgrade system in accordance with the submitted 

10 plans and .in compliance with the conditions of the DEQ's approval of plans. 

11 B. (2) If a NPDES permit is required the NPDES application shall be 

12 completed within 120 days of the decision by DEQ that such a permit is required. 

13 16. If any event occurs that is beyond Siaw's reasonable control and that 

14 causes or may cause a delay or deviation in performance of the requirements of 

15 this MAO, Siaw shall immediately notify the Department verbally of the cause of 

16 delay or deviation and its anticipated duration, the measures that have been or will 

17 be taken to prevent or minimize the delay or deviation, and the timetable by which 

18 Siaw proposes to carry out such measures. Siaw shall confirm in writing this 

19 information· within five (5) working days of the onset of the event. It is Siaw's · 

20 responsibility in the written notification to demonstrate to the Department's 

21 satisfaction that the delay or deviation has been or will be caused by 

22 circumstances beyond the control and despite due diligence of Siaw. If Siaw so 

23 demonstrates, the Department shall extend times of performance of related 

24 activities under this MAO as appropriate. Circumstances or events beyond Siaw's 
' . 

25 control include, but are not limited to, acts of nature, unforeseen strikes, work 

26 stoppages, fires, explosion, riot, sabotage, or war. Jn.crsased cest of performanse. 

27 
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2 

3 

4 

5 

6 

7 

er ee11sultant' s fail me tarpre·;ide ti1 f!illy report~y 11ot be co11~ 

eireu111stanees beyeAEl '.i>iaw's caatrnl. · rJ" 

' 
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17. Regarding the violations set forth in Paragraph 11 and 12 above, 

which are expressly settled herein, Siaw and the DEQ hereby waive any and all of 

their rights to any and all notices, contested hearing, judicial review, and to 

service of a copy of the final order herein. The DEQ reserves the right to enforce 

this order through appropriate administrative and judicial proceedings. 

8 18. Siaw acknowledges that he has actual notice of the contents and 

9 requirements of this MAO and that failure to fulfill any of the requirements hereof 

10 would constitute a violation of this MAO and subject Siaw to payment of civil 

11 penalties. 

12 19. The Department may amend the compliance schedule and conditions 

13 in this Order upon finding that such modification is necessary because of changed 

14 circumstances or to protect public health and the environment. The Department 

15 shall provide Siaw a minimum of thirty (30) days written notice prior to issuing an 

16 Amended Order modifying any compliance schedules or conditions. 

17 20. This MAO shall terminate 60 days after the completion of the 

18 construction of the upgraded system in accordance with the DEG approved plans, 

19 

20 

21 

22 

23 

24 

25 

26 

27 

scheduies,. conditions and permit. 

Ill 

Ill 

Ill 

II 

Ill 

Ill 

Ill 

II I 
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1 Ill 

2 Ill 

3 Ill 

4 Ill 

5 

6 

7 

8 

·9 

10 

11 

12 

13 

14 

15 

16 

Date 

17 IT IS SO ORDERED: 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Date 
(-,·._, 1'97 

Caleb Siaw 

'(;.' 
(Name) <ji?M 04-J 
(Owner) ~"""?"--.f!,G"("'-""• ="""'""~< ~· --------

DEPARTMENT OF ENVIRONMENTAL QUALITY 

fa Langdon Marsh, Director 

FINAL ORDER 

ENVIRONMENTAL QUALITY COMMISSION 

By: 

~ Langdon Marsh, Director 
Department of Environmental Quality 
Pursuant to OAR 340-11-136(1) 
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John A. Kit:zhaber, M.D., Governor 

June 7, 1999 

Department of Environmental Quality 
Northwest Region 

2020 SW Fourth Avenue 
Suite400 

Portland, OR 97201-4987 
(503) 229-5263 Voice 
TIY (503) 229-5471 

CALEBSIAW 
19075 SE FOSTER ROAD 
BORING OR 97009 

Re: Permit Application 991481 
File No. 109808 
Forest Lake Resort 
Clatsop County 
Compliance with MAO 

On May 20, 1999, you and the Department executed a Mutual Agreement and Order. Please 
note the following: 

1. The MAO requires that you satisfactorily complete construction of the holding tanks 
within 30 days of the signing date of the MAO. Enclosed is a copy ofDEQ's correction 
notice dated March 12, 1999. The requested corrections have not been made. If you 
don't get the holding tanks approved by June 20, 1999, this will constitute a violation of 
the MAO. 

2. The MAO requires you to submit by the 15'h of each month the holding tank pumping 
records for the previous month. May's records are due by June 15. 

3. The MAO requires you to complete a WPCF application within 30 days of signing of the 
MAO. No groundwater studies have been submitted nor has a satisfactory narrative and 
conceptual plan been submitted. Please refer to previous letters specifying the items 
needed to complete your application. 

Also enclosed are portions of the signed MAO indicating the above items you agreed to · 
complete. If youJ1ave•any questions, please contact me at (503) 229-6653. 

Sincerely, 

Anne Cox, R.S. 
Natural Resource Specialist 
Water Quality Source Control 
Northwest Region 

DEQ-1 
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Enclosure: Correction Notice, portion of MAO 

cc: DEQ/Enforcement/Charley Herdener 
DEQ/NCBO 
DEQ/NWR/Dewey Darold 
Bob Sweeney, Environmental Management Systems 
4080 SE International Way, Suite B106 
Milwaukie, Oregon 97222 



STATE OF OREGON 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

ON-SITE SEWAGE SYSTEM INSTALLATION 

CORRECTION NOTICE 
An Inspection of this On-Site Sewage System has identified the following deficiencies: 

f/Ott?/NC- TJ;.N/::._ ?Pl'ICc I>.!-/(,.~ 

I• t)),.,fe,,- /"',,,_/,(,'n 1n fo ),,,,/cf/i: -f,,,,., /c 4-f- ,;,, -f- cchRve- Ilse,,, 

-/:>o-I-!, +,,,.-./Cs ""1 w5f- ,Ix_ &Vc-ife,,-f,'2 lit. Pfc,,,~ f,:--;;f- a I/ f>vi'lc//"'.,9 5~vJtY'" 

p/v,_,.,6/nq C.Oni:-ee--fed fa ba-ff-., fem('ora,..'1 holc//,...,9 f-,,,,.,;c, Yrc:v/ofe_ 
' · v T J 

Ct!Y /;'-/}ca f, 'ori -/-ha f 0.Ja ft!,,.h,'1 /if ft"~/-/,_, 9 h115 f:. lie"! 'j) /q U-, 
0 I 

Under the provision~ of the OREGON ADMINISTRATIVE RULES, all deficiencies listed above must be 
corrected within 30 days, and a CERTIFICATE OF SATISFACTORY COMPLETION must be issued prior to 
use of this system. When cor'rectiohs have been completed, call for inspection. 

PERMIT NO. __ 9 _9_-_0_s __ _ 
Township 

INSPECTION: 

TIME~~~~-:_o_o~p_._n1~'~~~~ 

DATE ___ s_-/_J_-_~_1 ____ _ 

BY~~~~~~~~~~~~~ 
. (Signature) 

/OW 
Range 

'I A-
Section 

/ 100 
Tax Lot I Acct No. 

DO NOT REMOVE THIS NOTICE FROM SITE 
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1 has been installed with a DEQ WPCF permit or National Pollution Discharge 

2 Elimination System {NPDES) permit. 

3 (4) Siaw shall submit to DEO's North Coast Office located at 

4 65 N.Hwy 101, Suite G, Warrenton, OR 97146, by the 15'h of each month, the 

5 tank pumping records of the preceding month. The records shall be from a DEQ 

6 licensed sewage pumper. If Siaw enters into a new contract, with a DEQ licensed 

7 sewage pumper, within seven (7) days of entering into that contract, Siaw shall 

8 submit a copy of that contract to DEQ's North Coast Office. 

9 (5) Siaw shall submit within four (4) weeks of the signing of 

10 this MAO a soil evaluation report (report) for the park to DEQ's North Coast Branch 

11 Office. The report should be performed by a qualified consultant. Based on that 

12 report DEQ will determine if a WPFC or NPDES permit is needed. 

13 B. (1 J Siaw shall complete a WPCF application within 30 days of being 

14 notified by DEQ if DEQ determines a WPCF permit is needed based on the soil 

15 evaluation. 

16 (a) Siaw shall complete the following items for the application if a 

17 WPCF permit is required: 

18 (i} A groundwater study showing depth to 

19 groundwater, gradient (direction} and groundwater quality. 
- ' -

20 (ii) A narrative and conceptual plan for the upgrade is 

21 required. Refer to the WPCF application instructions and checklist. The conceptual 

22 plan must include a layout of the park, showing all of the mobile home spaces and 

23 Recreational Spaces (RV), and indicating which RV spaces have sewer connections. 

24 The plan shall indicate the location of each septic tank, dosing tank and drainfield. 

25 The narrative shall describe what is connected to each system, a aescription and an 

26 evaluation by a qualified professional of each existing septic system at the facility. 

27 
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1 wish to limit and resolve the future violations referred to in Paragraph 11 and 12 in 

2 advance by this Mutual Agreement and Order (MAO). 

3 14. This MAO is not intended to settle the violations cited in paragraphs 2 

4 

5 

6 

7 

through 8, for which Siaw has requested a contested case hearing. This MAO is 

not intended toil:imit, · any way, DEQ's right to proceed against Siaw in any 

forum for anW@t future violations not expressly settled herein. 
·.. . . . 

NOW TH ORE, it is stipulated and agreed that: 

8 15. The Environmental Quality Commission shall issue a final order: 

9 A. Requiring Siaw to comply with the following schedule and 

10 conditions: 

11 ( 1 ) Siaw sha.11 monitor the park daily for sewage discharges. 

12 Within six (6) hours of discovering a discharge of on-site sewage to the ground 

13 surface or receiving notification of ·a discharge of on-site sewage to the ground 

14 surface, Siaw shall: 1) disinfect the areas where sewage was discharging to the 

15 ground surface at the park; 2) cover any existing or any new areas of ponding sewage 

16 effluent; 3) fence the contaminated area; and 4) post legible warning signs that can be 

17 understood by children. Siaw shall also telephone DEQ's North Coast Office in 

18 Warrenton, Oregon at (503) 861-3280 (or leave a message) reporting the discharge 

19 and state what,_corrective action Siaw shall take and the timetable that Siaw proposes 

20 to accomplish such measures. 

-21- -- · (2) \ Siaw shall complete the repair construction authorized by 
/ 

22 Repair Permit #99-03. Siaw shall qualify for and request from DEQ a signed 

23 Certificate of Satisfactory Completion within 30 days of signing this MAO. 

24 (3) Siaw shall operate the new holding tanks located at 

25 space 37 and between spaces 15 and 16 in accordance with DEQ's holding tank 

26 regulations until such time as a DEO·approved permanent sewage disposal system 

27 
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-Oregon 
John A. Kitzhaber, M.D., Governor 

CALEB SIAW 
19075 SE FOSTER ROAD 
BORING OR 97009 

August 16. 1999 

Department of Environmental Quality 
Northwest Region 

2020 SW Fourth Avenue 
Suite 400 

Portland, OR 97201-4987 
(503) 229-5263 Voice 
TTY (503) 229-5471 

Re: Permit Application 991481 
File No. 109808 
Forest Lake Resort 
Clatsop County 
WQ/NWRJ99-085 
NOTICE OF NONCOMPLIANCE, 
INCOMPLETE APPLICATION 

On May 20, 1999, you entered into a Mutual Agreement and Order (MAO) with the 
Department of Environmental Quality (DEQ). You have violated that MAO as follows: 

15A(l) Failure to monitor daily and/or notify the Department of further sewage discharges at 
the park. Department staff have found sewage discharges since the signing of the MAO. On 
July 20 and July 21, Mr. Malo was witnessed pumping septic tank effluent out of a tank onto 
ground surface. You are responsible for the park and should have known about these 
occurrences and have reported them to DEQ. 

15A(4) Failure to submit monthly holding tank pump records by the fifteenth of the following 
month to DEQ's North Coast Branch Office. May,'s records were submitted six days late on 
June 21, 1999'. No pump records have been received for June or July. 

- . " - --.. - ""-

15A(4)-Failure to inform DEQ if you change pumpers. You have had Ed's Septic pump your 
holding tanks on several occasions. However, you have not notified the Department of this 
change, nor have you submitted a contract with Ed's Septic. 

15A(5)-Failure to submit a soil evaluation report within four weeks of the signing of the 
MAO. DEQ did not receive this report until July 22, 9 weeks after execution of the MAO. , 

By these omissions and late submittals, you continue to delay the process of bringing the park 
into compliance. Therefore, I am referring these MAO violations to DEQ's enforcement 
section with a recommendation that DEQ send you a penalty demand notice. 
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Also, Dr. Siaw, I will take this opportunity to inform you of the Department's review of the 
soil report submitted on July 22, 1999, by your system designer Bob Sweeney. Based on the 
soil report, we have determined that a WPCF permit is feasible and is required for your 
wastewater system upgrade. As per the terms of the MAO, you have 30 days from this notice 
to complete your WPCF permit application. · 

The proposed area for post treatment subsurface disposal is across Hwy 101 and on the 
property of Mr. Malo. The site suitability has been confirmed by DEQ staff's evaluation of 
test pits. To use this area, you will need to have the required septic easement recorded before 
plans can be approved, and you will need to determine that there is a lawful method for 
transporting the RGF filtrate from the park's treatment plant to the disposal area. The 
subsurface disposal options on the actual park property have been found to be unsuitable due to 
lack of area, area prone to flooding, and shallow depth to the permanent groundwater table. 

In order to complete your WPCF application, you need io submit exhibits providing 
groundwater information and an evaluation of groundwater and surface water impacts. The 
preliminary groundwater assessment submitted to DEQ June 21, 1999 by your consultant was 
insufficient to demonstrate groundwater quality will not be degraded by the proposed disposal 
system. Groundwater information should be specific to the proposed disposal area and include 
well logs, a description of the surface geology, general hydrogeology or hydrology, a 
summary of water rights (surface or groundwater) in the area, and a basis for conclusions 
given with regard to direction of groundwater flow. Information available to the DEQ 
indicates the aquifer underlying the disposal area is shallow, unprotected, and interconnected. 
with surface water in the immediate area. 

The DEQ's Groundwater Rules (OAR 340-40) require a groundwater quality protection 
program be implemented where permitted sources have the potential to adversely impact 
groundwater quality. Because of the ·knowri hydrologic characteristics in the area, the presence 
of nearby municipal and private water uses, and the design flow of the proposed system, a 
Hydrogeologic Charact;;;rization report and Groundwater Monitoring Program will be required 
prior to permitfirijf the dlsposal system. A copy of the Groundwater Rules as well as guidance 
documents for the submittal of both the characterization and monitoring plan is enclosed. I 
recommend that you engage the services of a registered professional geologist, engineering 
geologist, or engineer qualified to perform hydrogeologic investigations to do this work. The 
consulting groundwater professional you choose should review these guidance documents and 
meet with DEQ staff to propose an approvable workplan and time schedule for completion of 
the necessary work. The permit cannot be issued before the Hydrogeologic Characterization, 
including initial groundwater monitoring data and estimates of impacts to surface,'water and 
groundwater, has been submitted. 

We will evaluate the completed Hydrogeologic Characterization to determine future 
groundwater monitoring requireinents and to begin the process of establishing groundwater 
Concentration Limits as per OAR 340-40-030. You may be required to install additional or 
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substitute monitoring wells to demonstrate compliance with permit limits, depending on initial 
well placement and construction. Over the course of the first three years of operation of the 
disposal system, you will need to gather groundwater quality data and provide appropriate data 
analysis upon which we will base the groundwater Concentration Limits in the permit. No 
increases in contaminant concentrations above background groundwater quality levels are 
permitted without a Concentration Limit Variance as per OAR 340-40-030. 

Please submit conceptual plans for your designer's current proposal within the next three 
weeks. Your groundwater consultant will need to know the location and size of the disposal 
area, depth of trenches/piping and configuration, the anticipated wastewater quality including 
total nitrogen and bacteria, and the quantity of the daily discharge. Submit the Hydrogeologic 
Characterization within 30 days of the date of this Notice. The WPCF permit cannot be issued 
until these exhibits have been submitted and approved. Failure on your part to submit the items 
needed to complete your WPCF application within the next 30 days will result in more 
violations of the MAO. If you cannot comply with this or any other condition of the MAO, 
you need to notify the Department and request an extension in accordance with Condition 16 of 
the MAO. 

If you propose and build a system that adequately reduces or removes pollutants to the point 
that the hydrogeological characterization demonstrates it will comply with OAR 340-40-030, 
the Department may determine that you may not be required to perform ongoing monitoring of 
the groundwater. 

If you have any questions about the WPCF permit application, you can contact Anne Cox at 
(503) 229-6653. For questions about groundwater issues, please contact Lucinda Bidleman at 
(503) 229-5273 on Tuesdays or Wednesdays. 

Sincerely, 

Robert Baumgartner 
Manager 
Water Quality Source Control 
Northwest Region 

Enclosures-groundwater mies, guidance document 

cc: DEQ/Enforcement 
Clatsop County District Attorney 
DEQ/NCBO 
DEQ/NWR/Dewey Darold 
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Environmental Management Systems, Inc. 
4080 SE International Way Suite B106 
Milwaukie, Oregon 97222 



regon 
John A. Kitzhaber, M.D., Governor 

CALEBSIAW 
19075 SE FOSTER ROAD 
BORING OR 97009 

November 12, 1999 

Department of Environmental Quality 
Northwest Region 

2020 SW Fourth Avenue 
Suite 400 

Portland, OR 97201-4987 
(503) 229-5263 Voice 
TTY (503) 229-5471 

Re: Permit Application 991481 
File No. 109808 
Forest Lake Resort 
Clatsop County 
INCOMPLETE APPLICATION 
CONCEPTUAL PLANS 

·You are still the owner of record for Forest Lake Resort. If someone else is the owner, please 
provide us with documentation of the transfer of ownership. You are also the only applicant for 
the Water Pollution Control Facilities Permit that is required for the repair and operation of the 
park's sewage disposal systems. The application is still incomplete. This letter addresses only 
the issues pertaining to your incomplete application. 

By Notice dated August 16, 1999, you were requested to submit a conceptual plan for the park 
system upgrade and a hydrogeologic characterization. We have not received from a qualified 
professional any information pertaining to groundwater issues. 

Bob Sweeney, Environmental Management Systems, recently submitted a conceptual plan on 
behalf of Adrian Malo for a 2000 square foot recirculating gravel filter (RGF) followed by a 
2,000 square _foot bottomless sand filter (BSF) to be constructed in the tent area between the road 
and berm in·the southwest corner of the park. This has been proposed as a system to serve the 
full park, with units to be connected to the system over a 5 year period. 

There is no indication that you were involved with the attached conceptual plan or that you 
would agree to construct or operate such a system. However, since you are the permit applicant 

· and owner of the park, we are responding back to you with our evaluation of this concept. We 
have the following comments: 

• There is not sufficient area for placement of both the RGF and the BSF in tl;lis area. We 
confirmed this by site visit. The RGF would need to be located elsewhere in the park. 

• The site for the BSF will need to bg surveyed to demonstrate that the 50 foot setback from the 
river can be met. To show this, you will need to submit a to-scale map showing the surveyed 
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locations of the BSF site, berm, Necanicum River, flood plain, channels and high water line 
adjacent to the site. We cannot permit a BSF here until this work is completed. 

• The BSF at 2,000 square feet would be loaded at a rate of 5 gallons per square foot per day. 
The BSF size needs to be maximized in order to reduce the potential for hydraulic 
overloading of the filter. In fact, we would expect little or no treatment of the RGF filtrate to 
occur at the proposed loading rate. 

• We are requiring that the influent to the BSF be denitrified and disinfected, as the BSF cannot 
be expected to provide significant treatment. The BSF and RGF are essentially aerobic 
systems and cannot be expected to denitrify, as this requires anaerobic conditions. The 
construction plans will need to include post RGF treatment to reduce total nitrogen to no 
more than 5 mg/l and to disinfect, probably via ultra violet (UV) disinfection or other means. 

• The Department expects the full park to be connected to the proposed upgrade upon 
completion of construction. 

With the above stated levels of required treatment, we can reduce the requested groundwater 
information to that found in a Preliminary Groundwater Assessment. Such an assessment will 
necessarily include, however, a determination of the seasonal variations of both depth to and 
quality of the groundwater at the site. If you propose and build a system that adequately reduces 
or removes pollutants to the point that the hydro geological assessment demonstrates it will 
comply with OAR 340-40-030, the Department may determine that groundwater concentration 
limits and ongoing monitoring of groundwater will not be required. 

Submit detailed plans for construction of the proposed upgrade and a Preliminary Groundwater 
Assessment within 30 days of the date of this letter. The WPCF permit cannot be issued until 
these exhibits have been submitted and approved. 

If you have ariy questions about the WPCF permit application, you can contact me at 
(503) 229-6653. For questions about groundwater issues, please contact Lucinda Bidleman at 
(503) 229-5273 on Tuesdays or Wednesdays. 

Enclosures--conceptua! plan 

Sincerely, 

Anne Cox, R.S. 
Natural Resource Specialist 
Water Quality Source Control 
Northwest Region 



CALEB SIAW 
19075 SE FOSTER ROAD 
BORING OR 97009 

Final Date for Submission of 
Written Comments: March 24, 2000 

Department of Environmental Quality 
Northwest Region 

2020 SW Fourth Avenue 
Suite 400 

March 10, 2000 

Re: Waste Disposal Permit 
File No. l 09808 
Forest Lake Resort 
Application No. 991481 
Clatsop County 
WQ-NWR-00-023 

Portland, OR 971!01-4987 
(503) 229-5263 Voice 
TTY (503) 229-5471 

NOTICE OF NONCOMPLIANCE 

Although you have not yet submitted the required upgrade plans requested last 
November, the Department of Environmental Quality (DEQ) is expediting the permit 
process by placing the draft permit on applicant review, followed afterward by the 
mandatory 30 day public comment period. We have reviewed your application for a 
Water Pollution Control Facilities (WPCF) permit and have drafted a proposed WPCF 
permit. You are invited to review the attached copy and submit any comments you may 
have in writing prior to the date indicated above. A copy of the permit evaluation report 
is also enclosed. 

Other information which will be distributed to the public is enclosed for your review. 
Your comments on the content of this information will also be appreciated. 

After yol.lrcomments, if any, have been received, the 30 day public notice regarding your 
application will be circulated to interested individuals and organizations. The proposed 
permit will also be made available to those persons requesting it. 

You have not yet submitted the detailed final plans we requested on November 12, 1999, 
for the required full upgrade to the park. This constitutes a further violation of Condition 
15 B (l)(b) of the Mutual Agreement and Order (MAO) No. WQ/D-NWR-98-212 that 
you signed last May. This violation has been referred for further formal enf9rcement 
action. 



After the public review and participation period is over, we will pend the final action on 
your application until you have submitted the required plans. 

If you have any comments or questions, please call Anne Cox at (503) 229-6653. 

Sincerely, 

Robert Baumgartner, Manager 
Water Quality Source Control 
Northwest Region 

RB/ave 
Enclosures 

Cc: DEQ/NWR/file 

Bachman 
DEQ/NWR/Regional Operations/Les Carlough, Charley Herdener, Jeff 

DEQINCBO 
City of Seaside 
Environmental Management Systems 

4080 SE International \Vay, Suite B 106 
Milwaukie, Oregon 97222 

Adrian Malo 
260 Hamlet Route 
Seaside, Oregon 97138 



reg on 
John A. Kitzhaber, "tvtD., Governor 

REGISTEREDMAIL Z213109217 
RETURN RECEIPT 

CALEB SIAW 
19075 SE FOSTER ROAD 
BORING OR 97009 

Dear Dr. Siaw: 

Department of Environmental Quality 
Northwest Region 

2020 SW Fourth Avenue 
Suite 400 

Portland, OR 97201-4987 
(503) 229-5263 Voice 
TTY. (503) 229-5471 

April 10, 2001 

Re: Waste Disposal Permit 
File No.109808 
Forest Lake Resort 
Clatsop County 
WQ/D-NWR-01-038 
NOTICE OF NONCOMPLIANCE 

You have been previously cited for violations of Water Quality laws and regulations and for 
violations of the Mutual Agreement and Department Order (MAO) you entered into with the 
Department in May of 1999. We have had no communication from you since Decembe: of 
1999, nor have you made any progress.toward correction of any of these violations. Yr.ur· 
continuing violations are as follows: 

. Violations of Statute and Regulation: 

• In 1998 two of the septic systems in the park had failed, and you had to install holding tanks 
as a temporary measure until you obtained the required Water Pollution Control Facilities 
(WPCF) permitto build and operate a :r:iew sewage treatment and disposal system to serve 
Forest Lake Resort. Your failure to obtain that permit is a Class I violation of Oregon 
Revised Statute (ORS) 468B.050 and Oregon Administrative Rules (OAR) 340-71-130(16) 
and 340-7I-162. 

Violations of MAO (all are Class I violations): 

• 15. A(l)Monitor the park daily for sewage discharges. Correct, disinfect, cover. Notify 
DEQ. There have been several sewage discharges at the park since you signed the MAO. 
You did not respond to them or notify the Department when they occurred. 

@ D~ 
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• 15. A( 4}-Submit by the 15th of each month, the pumping receipts for the previous month. 
No pump records have been submitted since the tanks were pumped on July 11, 1999. 
No reports were received for the full month of July, nor for the remainder of 1999, nor for the 
year 2000, nor for January or February or March of2001. 

• 15. A(4}-Notify DEQ within 7 days if entering into a contract with a new pumper and 
submit a copy of new pumper contract. The pumper contract submitted with the holding 
tank application was with Seacoast Nurseries. We were never informed that you changed to 
Ed's Septic, nor were we provided with a new contract with Ed's Septic. According to the 
receipts we received, Ed's Septic began pumping the holding tanks on May 30, 1999, shortly 
after the MAO was executed. We have receipts from Ed's Septic up through July 11, 1999. 
At some point Mr. Malo began pumping the tanks using the pumper truck and business 
licensed to his wife by DEQ: Freshway Sanitation (License No. 38032). We have not 
received any pumper receipts from you regarding Freshway Sanitation's pumping activities 
at the park. We do not have a pumper contract between you and Freshway Sanitation, nor 
did you inform us that Freshway Sanitation was servicing the holding tanks. 

• 15. B(l) Complete a WPCF application within 30 days of notification from DEQ that a 
WPCF permit is feasible. You were informed in the Notice of Noncompliance dated 
Augast 16, 1999, that a WPCF permit was feasible. YourWPCF application is still 
incomplete as of today's date. You have not submitted the required application exhibits 
listed in the MAO or the Augast 16, 1999 Notice ofNoncompliance. 

You need to provide this office with the pump records for the two holding tanks from 
July 11, 1999 through March of2001. You need to complete your WPCF application by 
submitting plans and groundwater information as previously requested. We understand that you 
had detailed construction plans developed for the park upgrade, but you did not submit them to 
DEQ. 

If you have not contacted this office and resolved the violations within 30 days, we will proceed 
with formal enforcement action, If you have any comments or questions, please call Anne Cox 
at (503) 229-6653. -

RB/ave 

Sincerely, 

Robert Baumgartner, Manager 
Water Quality Source Control 
Northwest Region 
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Cc: DEQ/NWRJfile 
DEQ/NWRJRegional Operations/Les Carlough, Jeff Bachman 
DEQ/NCBO 
Environmental Management Systems 

4080 SE International Way, Suite Bl06 
Milwaukie, Oregon 97222 

Caleb Siaw 
19075 SE Foster Road 
Boring Oregon 97009 



J 
ENGINEER: 

FOREST LAKES RESORT- W.W.T.F. 

Seaside, Oregon 

SBR Wastewater Treatment Facility 
December 14, 1999 

Environmental Management Systems 
Bob Sweeney 
4080 S.E. International Way, Suite #Bl 06 
Milwaukie, Oregon 97222 

PH: (503) 353-9691 
FAX: (503) 353-9695 

ATS SALES/TECHNICAL REPRESENTATIVE: 

Jim Allred 
Advanced Treatment Systems, Inc. 
10600 S.E. McLoughlin Blvd 
Milwaukie, Oregon 97222 U.S.A. 

PH: (503) 654-3061 
FAX: (503) 652-8584 
Email: ADVTRTSYS@MSN.COM 

Advanced Treatment Systems, Inc. 10600 S.E.McLoughlin Blvd Milwaulde,Oregon 97222 U.S.A. 

Design8.pm4 

PH: 503-654-3061 Fax: 503-652-8584 Seattle Phone Direct: (206) 325-8434 WWW.ATSWASTEWATER.COM 
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Option "Little Sllll", Advanced Treatment Systems, Inc. 

Treatment Proceiis 

The "Little SBR" is a quasi Sequencing Batch Reactor (SBR). The influent from each 
mobile will be collected in one of a total of nine (approximate) septic tanks that will 
pump (if necessary) to an equalization tank at the influent end of the SBR. The SBR will 
run for 18 hours and cycle doses of influent into the system. Each dose will be aerated 
and mixed to reduce BOD and TSS. After the aeration step the "batch" is allowed to go 
septic (anoxic) to reduce the nitrates produced in the aeration step. As the "batch" goes 
septic, the next batch of influent is slowly pumped in at the bottom of the tank to provide 
raw carbon necessary for denitrification Finally, the supematent is drawn off and the 
process starts over again. The supern.atent will proceed to a chlorination conta.d chamber 
(available if needed) and then flow through a UV contact chamber prior to being 
discharged to the BSF. The entire system will be controlled by a centrally located panel. 

Installation. 

Installation will be by a qualified & licensed installer of the client's choice. The 
manufacturer's representative will be on site for installation, start-up and initial training. 

Operation & Maintenance (fill in blan\G). 

Park management will be expected to peiform operation and maintenance, which are 
estimated to require lh hours/ ]a Y (day I month). 

~ MA;< 

The manufacturer's representative will need to be on contract fo{furuntenance & 
monitoring visits of about ?:'( year I month at a rate of$ 72/." /visit.[5ee. AnAC>'"' I> '-"ne,Y. 

Estimated Construction Costs· 
Option ATS-BSF 

Descriotlon ·of Items that vary with Options: Equip Install Quantitv Cost 

ATS W/ Disinfect $126,000 $5,000 1 $131,000 

Items common to all OQ!;iQns: 
Collection.Piping, Septic Tanks, Transport Lines, 

Control P'!:!!~l and disposal components $116,000 

Tot.al ConstructJon Costs (Not includinq permits) Total $247.000 

-------· 
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EY1v1roriment:.al MariaQemerit:. ::S4~t:em~ 
Dr, Caleb Siaw 
19075 sE Foster Road 
Boring, Orcg6n 97009 . 

Adrian Malo 
HCR 63 Box 260. , -
Seaside, OR 97138 _ -

27 April 2000 

REG."JlDINO:' FOREST L4f<ES RESORT·- SEW AGE SYSTEM 
Seuide Oregon 

Dear Dr. Siaw and Mr. Malo: - . 
As you are aware, on 17 MarCh 2000, Envirorunental Management Systems,Jnc. 
provided you both with 4 options for sc-Nage :treatment at Forest Wes Mobile Home 
Park At that titne, you were adv\ted u to contaets where these ~ystems have been 
installed and the manufiictur:er's points of contact. Mr. Malo seemed to have the burden 
of action, since Dr. Siaw indicated that he c«nnot 8.fford to pay for the system. Together 
you were to review the information and let Ill know which option to purslie. r 0 date, 
neither of you have provided any direction and Mr. M3lo has not returned our calb. 

,Swlm&CY of Options Presented by EMS: 

The effluent standards set by Anne Cox of DEQ are strict. particularly the requirement of 
achieving less than 5 rng/L of Total Nitrogen (TN). (Note: While the DEQ draft permit 
reeently is.sued stated ii. leu stringent TN standard of l Omg/L, the 5 rng/L standard should 
remain, the t.arget to ensure that the system consistently achieves the required quality_) 

The 4 companies that have stated thu they can provide treatmeilt devices to achieve the 
TN standard are: FAST system produced by BioMicrobics, Inc., the ~Little SBR" 
produced by Advanced Treatment Systems, Inc., Bio-Pure system produced by 
AquaClear Technologies, Inc_ and Re&etex System produced by Orenco Systems !nc. All 
systems should meet the requirements set by DEQ, and each lilllllUfacturer will provide 
limited guarantees to that effect. Maintenance reiquiremenU and manufacturers' 

-estimate<hnaintenanoe costs were also outlined_ 

Summaries and Schematic Drawings of each option were provided to you, including 
approximate itemized cost summaries. The ettimated installation, supply, and 
construction costs of approximately Sl 16,000 for the bottomless sarui filter, control 
panel, and collection system (piping and septic tanks) will' be incurred regardless of _. 
which system is cho!ICl1. The total estimated costs of the collection and treatment systems 
therefore ranged from $206, 700 for the Reactcx system to $248,200 for the ATS system. 
This does oot include costs ofDEQ Permits, lllm'eys, d~gn, groundwater study, testing 
or other roqull-ementi>. 

I of l pap 
4080 SE INTERNATIONAL WAY, SUlfE 8106 • MILWAUKIE, OREGON 97222 • (503) 353-9691 • FAX (503) 353-9695 
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Our ~ommended Course of Action at that time WM: 

In order to proceed, contact with customers and manufacturers wa:s advised and one of 
the treatment options was to be chosen, lMMEDIATEL Y. As we have repeatedly 
advised you, a propeny line and topographical survey will need to be completed as soon 
as possible regardless of which system is proposed for final design and permitting 
purposes. In addition, DEQ will require you to contract with a qualified registered 
geologist to sign off on the groundwater monitoring port and proposed system to the 
effect that it will not significantly degrade the groundwater. Once the design is approved 
by DEQ, .the plans should go out for bid by 3 qualified installers. 

~urrent Status· 

At your direction, we have tried many options to assist you with a treatment system. 
Unfortunately, we cannot proceed unless you decide which system you prefer. You have 
not responded, failed to pay for services rendered, have not hired the surveyor or 
geologist and have not met the timeline set by DEQ. Therefore, Environmental 
"1anagement Systems, Inc. must consider the contract no longer valid and has regretfully 
ceased working on this project. 

Enclosed is our ~tatement of charges, due and payable immediately under the terms and 
conditions set forth in our Agreement for Professional Services. 

Copies:· 
Enclosure: 

Sincerely, 

Robert F. Sweeney, R.S. 
President, Environmental Management Systems, Inc. 

Anne Cox, DEQ 
St11.tement of Charges 

2 of 2 pages 
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Run Name = i one 

Present Values as of Noncom liance Date NCO I 12-Au -2000 

A19n:Iirn6-.9aR.i!aLll<Qn_".:Iim'199.e!§. _ ___ _ _ ___ . ________ $J§§.c§!l§J. 
B Dela Ca ital & One-Time Costs $0 

.<:::1AvQ_i<Jee<J !:l.nn11__a11y B.ee_c;11__r:rJr:m_<:::2;;\§_ _____________ .. ____ _ _______________ $.Q 
_Q) Initial Economic Benefit A-B+C $165 509 

Io:Lf_i_11_'1l_fo:_c;g_11_,_!'!6-11, '1!!'_6-11'11ty_!'a_y_m6-11.!Jl'1!6-, _____ -----------------· 
17-Jan-2002 $191.709 

CQ!:EEQfiU02t9:_9g1p)_vv/98.1?!5ia_lg§___ ___________ -- - -· 
Discount/Compound Rate 10.8% 

,_QlscQ11_!l.!i_<;:g_rn!l.9.!!D9 .. B.a!-".9aL<::Yla!6-_cJ_E:ly_: ----------------- _____________ E:!Ei'J 
Com liance Date 1 O-Jan-2002 
Capital Investment: _________________________________________ j __________ a.YQl\!_<>_g_, 

Cost Estimate 

_99e! _E::_etima!6-_P_a_t_"-------- --------------------------
cost Index for Inflation 

$247,000 

__ ?7:ARr:?9.QQ 
PCI 

1--~~;!1~';;;~3~';;~"-;~t;~~i~;~i;;:i!;i~~~Jf_.,___ -----------------j ···· - ····· g~~; 
One-Time. Nondepreciable Expenditure: 

Cost Estimate I $0 
Cost Estimate Date I N/A ···-----------------·-····-·······-·-·-····-· ··-·-· ·-···· -········-····-·········-·-·····--··-·- -------·-···---------- ------------··1··-----------------------------· 
Cost Index for Inflation N/A 

Ta!< _Q§_rjyc:;_tii:Jl"-.7 
Annually Recurrino Costs: 

_.QQ&!.Es_\irnat6-__ __ 
Cost Estimate Date 

_________________ i'J!A 

N/A 
92s!_Lo_(]•e!<.f2IJ11f!a!ig11 ____________________________________ J__ ____________ l'1!A 

User-Customized Specific Cost Estimates: N/A 

__ Qn:Ilm~_ggrnElian_c;§_9§Pita1_1nveest_rn<'>!1t ...... ------------+ _____ _ _ __ __ ___ 1 

1--~-~'.~~:~Q~~i~~!l~"-~~~~l~~c~e;~~~~§!l_it§I 
Delay Compliance Replacement Capital 

_Q_!16-:Ilrng __ <:::2.r:n2Jia!1g<:> __ )'Jgnc1.<?m<?glaJ:>!~--------------------·-------------------· 
Delav Comoliance Nondeoreciable 

Ca~"= Siaw, Caleb; Analyst= Carlough, DEQ; 1/17/2002 BEN v. 2.0, 1999.e; Pag~ ' of 1 



COX Anne 

-:rom: 
-'ent: 

To: 
Cc: 

Subject: 

COX Anne 
Friday, October 15, 1999 12:39 PM 
CARLOUGH Les; HERDENER Charley 
BAUMGARTNER Robert P; SCHAEDEL Andrew L; BIDLEMAN Lucinda; COX Anne; 
ILLINGWORTH Dennis; MANN David S . 
Caleb Siaw talks about a different buyer 

bob Sweeney called, said that in a recent conversation he had with Caleb Siaw, that Dr. Siaw talked about possibly selling 
the park to a third party from Rockaway Beach. This means a couple of things. Malo may be backing out or may be 
getting pushed out by Dr. Siaw. The other thing it could mean is that Mala's farm property may not be available for 
drainfield disposal. 

Malo has had posession and has been acting as manager if not owner. From Mr. Sweeney's statements, I would assume 
that we should continue to deal with Dr. Siaw as the owner of record--which is what he is. 

Of interest,-Bob Sweeney ran the following conceptual plan past me--back to square 1--using just the park property. RGF 
followed by bottomless sand filter (BSF)(gallons per square foot? not determined yet)--in an area of the park where Bob 
says there are gravels and it is at least 50 feet from the river. I told Bob that we could explore this option--questions about 
hydraulic loading, how much treatment would a polishing sand filter have if we were running high amounts of RGF filtrate 
through it--would it just be a conduit to groundwater with no essential treatment happening in the sand filter? I don't know. 

I asked Bob to fax me a conceptual layout of where the RGF and BSF would be in the park, size of the BSF, and the soil 
notes for any test pits he looked at in the area he's thinking of using for the BSF. I told him the GW impacts would still 
have to be figured out. Acknowledged. I also told him that it is still possible that there may not be an onsite (WPCF) 
solution for this property ... might have to go NPDES now that we are back to using just the property. 

_!nne l'ox 
229-6653 

1 

EXHIBIT 

I -1,~-~L3:.__ 

\ 



JAN-16-2002 13=04 DEQ NWR 1,JQ 

COX Anne 

From: 
Sent: 
To: 
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Subject: 
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COX Anne 
Friday, April 02, 1999 0:12 AM 
HERDENER Charley; CARLOUGH Les; BAUMGARTNER Robert P 
COX Anne; DAROLD Dewey; JOHNS Dave; ASLA Lynn 
Caleb Siaw is selling Forest Lake Resort 

503 229 6957 

I talked by phone this morning with Bob Sweeney, consultant, regarding Forest Lake Resort. 

1. Holding tank alamis are still not right--we cannot issue a cert of satis completion yet! 

P.08 

2. Caleb Siaw is selling the park, the deal is closing--buyer is Adrian Melo, who lives across the street from the park. 
Bob says that Mr. Melo is aware of the park's problems and DEO's current enforcement actions. I did not ask for Mr. 
Mela's phone number or address. 

3. Bob is coming in on April 6 at 1 p.m. and we will discuss the Forest Lake plans as well as plans for several other 
sites. 

Anne l,ox 
229-6653 
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