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Dear Oregonians:

Over the years, Oregon’s ethic of environmental responsibility

has led to groundbreaking legislation and significant gains in
protecting public health and Oregon’s environment. The Oregon
Department of Environmental Quality (DEQ) has helped achieve
these gains by regulating pollution from the largest and most
obvious sources. Regulations have been successtul; Oregon’s air,
land and water are cleaner and safer today than before regulation.

In the 21st century, however, the challenges we face are more
complex. We are feeling the cumulative effects of human activity. Increased population and traffic
mean more toxic air pollutants from cars and trucks. Protecting water quality for beneficial uses —
including native salmon — now must include control of pollution from urban runoff, agricultural and
forest practices, and other sources that traditionally have not been regulated. To respond to these
challenges, we need creative thinking, good management and involvement by all Oregonians.

During challenging times, government must provide leadership and clear direction to ensure that
important work gets done in a cost-effective manner. This means we must set priorities and measure
performance. DEQ has developed these Strategic Directions to sharpen our focus on the priority
actions needed to protect public health and the environment. For the next few years, DEQ will focus
on four priorities;

» Deliver Excellence in Performance and Product

* Protect Oregon’s Water

o Protect Human Health and the Environment from Toxics

= Involve Oregonians in Solving Environmental Problems

This document presents the key actions that we are taking for each of these priorities and includes
checkpoints we will use to measure performance. Strategic Directions are by definition dynamic, and
we will review our progress periodically. I look forward to working with you as we continue
Oregon’s proud environmental legacy.

Sincerely,

_,W at M\%_.
Stephanie Hallock

DEQ Director
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DEQ’s mission is to be a leader in restoring, maintaining and
enhancing the quality of Oregon’s air, water and land.

Beginning of DEQ

Oregon’s history of environmental regulation
began in 1938, when the Oregon State Sanitary
Authority was formed in response to a successful
citizen initiative known as the “Water
Purification and Prevention of Pollution Bill.” In
1969, the Authority became the Oregon
Department of Environmental Quality (DEQ), an
independent state agency:.

DEQ Overview

DEQ monitors and assesses environmental
conditions, establishes policies and rules, issues
permits, cleans up contamination, enforces
environmental laws, and educates businesses and
citizens to encourage pollution prevention.
DEQ’s team of scientists, engineers, technicians,
managers and support staff is highly committed
to restoring and protecting public health and
Oregon’s environment.

The Oregon Environmental Quality
Commission, a five-member Governor-appointed
board, issues orders, judges appeals of fines,
adopts rules and appoints the agency director.
The Commission also participates in the
development of DEQ’s Strategic Directions.

In 1993, DEQ moved most of its staff into field
offices in order to better understand problems
facing Oregon communities and provide more
local service. Today, DEQ operates a laboratory,
18 offices around the state, and eight Vehicle
Inspection Stations in the Portland area and
Medford. Headquarters programs include air,
land and water quality, and management
services. These divisions develop environmental
policy and provide administrative support.
Regional offices implement environmental
protection programs, working with local

communities and businesses to solve
environmental problems. DEQ’s laboratory
provides monitoring and analytical support
for the entire agency.

Accomplishments

In 1980, only 30% of Oregonians lived in clean
air areas. Today, 100% of Oregonians live where
the air meets national health standards. In Oregon,
64% of rivers monitored by DEQ are improving in
water quality and only 1% are declining. Since
1991, citizens have properly disposed of more than
three million pounds of household hazardous waste
through DEQ-sponsored statewide collection
events. These successes were achieved through the
collective efforts of DEQ, communities, businesses
and citizens.

Although we are proud of what Oregonians
have achieved, significant environmental
concerns remain. For example, more than
13,000 miles of Oregon rivers fail to meet clean
water standards. More people are recycling;
however, per capita waste generation continues
to rise. Continued population growth makes it a
challenge to keep our water, air and land clean.

DEQ’s Vision

DEQ’s vision is to work cooperatively with
all Oregonians for a healthy, sustainable
environment. DEQ promotes the following
cultural values: Environmental Results, Customer
Service, Partnership, Excellence and Integrity,
Employee Growth, Teamwork, Diversity.

DEQ’s Strategic Directions define DEQ’s priority
work. Checkpoints established for each priority
ensure that we deliver results. These checkpoints
will complement Oregon Benchmark performance
measurement.
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Deliver Excellence in
Performance and Product
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DEQ recognizes that even well-managed agencies must continue
to improve. We are committed to managing and motivating
employees to perform professionally in their daily work as well as
fostering collaboration internally across program lines.

Whether you are receiving a compliance inspection or technical
assistance with a permit, DEQ is dedicated to providing
high-quality service. Protecting public health and the
environment requires a commitment to science and to effective
regulation,; however, we recognize that how we do our work is
equally important. The key actions that follow outline DEQ’s
efforts for delivering excellence in all that we do.

'




Key Action: Make it easier to do greater collaboration among programs, DEQ has
business with DEQ identified and is implementing actions that focus

DIEC) interacts with many customers — fhe on improving cross-program problem solving.

public, members of the regulated community,

tribes, government agencies and other Key Action: Ensure
organizations. As an agency, we are striving to understandable and equitable
improve customer service and streamline our compliance and

regulatory process. Efforts are already
underway to make improvements to
programs that affect small businesses and
individuals. In 2002, DEQ will conduct a
survey of customers to help us identify other
service improvement opportunities.

enforcement
DEQ is committed to having an

effective compliance and enforcement

program that is understandable,

encourages compliance, is
equitable, and appropriately reflects
the severity of the violation. DEQ
will assess and modify compliance and
enforcement procedures to ensure
consistent, understandable and timely
enforcement actions, DEQ will also
evaluate current rules governing
enforcement activities to determine whether
changes are needed to ensure equity in
enforcement.

Key Action: Reinforce effective

management

The range and complexity of issues facing
DEQ are diverse and have grown over time.
Managing DE(Q)’s budget, with its large
number of dedicated funds, demands constant
attention in order to provide accountability to
the Legislature and all Oregonians. We have
improved our operating budget process; our

programs now have more information for Checkpoints
managing within budget forecasts. DEQ will carefully monitor efforts that promote
We also recognize that effective staff and performance excellence by asking the following

management are keys to success. Over the next questions;
yedr, we will be assessing our performance

evaluation methods to ensure that our employees ¢ Are our customers satisfied with the service
are getting the support they need to work DEQ provides?
effectively. = Is DEQ operating within its budget?
= Do DEQ employees receive the direction
Key Action: Emphasize cross- and feedback they need to be effective?
w - Fi 1 1 i i ?
program environmental problem Is cross-program coordmaluon improving?
A » Are DEQ enforcement actions equitable,
solving.

. ' consistent, understandable and timely?
DEQ implements laws and regulations

developed and funded along program lines to
protect the air, water and land. However, many
environmental problems require the attention of
more than one DEQ program. For example,
abandoned mines and contaminated sediments
affect both water and land. To address a need for

%



Protect Oregon’s Water
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Water s many beneficial uses include drinking water, support of
industrial processes, agricultural and recreational activities,
healthy ecosystems and wildlife habitat. DEQ is committed to
doing its part to ensure that Oregon s rivers, lakes, streams and
groundwater are clean enough to support these uses.

Historically, water pollution control has been directed at
industrial and municipal wastewater. This traditional permitting
approach has helped but has not effectively addressed the impacts
of other known sources of pollution. Addressing multiple sources
of pollution on a watershed basis offers a more integrated and
efficient approach to manage expected impacts from water
pollution. To improve and maintain water quality, DEQ is
implementing the following key actions.

o ils




Key Action: Implement a

comprehensive watershed approach

DEQ’s primary initiative to protect Oregon’s
water quality takes a watershed approach by
focusing our efforts geographically in river
basins. Under this approach, DEQ integrates
water quality data, pollution load limits,
permitting and groundwater protection efforts to
manage water quality on a watershed basis.

This approach is consistent with The Oregon
Plan for Salmon and Watersheds, which
brings agencies together to restore healthy
aquatic habitats on a watershed basis.
The Oregon Plan encourages
incentives and education to motivate
voluntary actions that go beyond
regulation. DEQ is committed to
success of the Oregon Plan.

One of DEQ’s tools to improve impaired
waterbodies is to develop pollution load
limits known as Total Maximum Daily Loads
(TMDLs). TMDLs define the amount of each
pollutant a waterway can receive and still
maintain water quality standards. TMDLs
take into account pollution from all sources,
including industrial and sewage (reatment
facilities, runoff from farms, forests and
urban areas, and natural sources. DEQ is
developing TMDLs for all impaired
waterbodies in the state by 2007. As of
December 2001, the US Environmental
Protection Agency had approved 263 TMDLs
completed by DEQ.

DEQ is also shifting water quality permit
renewal to a watershed basis, simultaneously
working to minimize a backlog of permits
watershed by watershed.

Key Action: Develop a strategy to
encourage broader reuse of

wastewater

The direct release of treated wastewater into
surface water is a common water quality
management practice. This wastewater, while

technically clean, often contains nutrient and
temperature levels that exceed natural water
conditions. As an alternative, many treatment
plants have developed strategies to “reuse”
treated water to irrigate or to restore wetland
habitats. This

i reclamation of
wastewater has

» many potential
benefits, including
) helping to offset the need for
using drinking water
supplies for non-drinking purposes.
To promote greater investment in
these activities, DEQ will foster
opportunities for additional reclamation and
reuse of wastewater throughout the state.

Checkpoints

DEQ has developed the Oregon Water Quality
Index to evaluate improvements in water quality
over time. The index integrates eight distinct
criteria into a single number expressing water
quality. Data points from routine monitoring are
used to determine the water quality rating. This
index is DEQ’s primary indicator of trends in
water quality.

In addition, we will be evaluating performance
results by asking the following questions:

*  Are we meeting our schedule for reducing
permit backlogs and completing TMDLs?

= Are plans being implemented as developed
to meet TMDL specifications?

¢ Has wastewater reuse increased?
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Protect Human Health and the
Environment from Toxics

Human exposure to toxic chemicals is of increasing concern in
Oregon. On a daily basis, Oregonians are exposed to toxics
through many sources such as chemical emissions from cars,
trucks and industrial plants, or through the food chain where
persistent toxics can accumulate. Additionally, the threat of
terrorism has elevated the importance of DEQ's preparedness to
handle any potential chemical crisis efficiently and effectively.
The key actions that follow are DEQ 5 short-term priority
activities for protecting human health and the environment from
toxics.



Key Action: Prepare for and
minimize the danger posed by
catastrophic release of dangerous

chemicals

In response to the Sept. 11, 2001 terrorist attacks,
Oregon is developing a state preparedness
plan to ensure readiness for biological or )
chemical attacks. DEQ is participating in <23
the development of this statewide
plan. In addition, DEQ’s
Emergency Response Team
works to expand the agency’s
range of preparedness.

Other related activities include
our efforts to ensure DEQ’s
laboratory is prepared to safely analyze ;
unidentified substances for the presence of
chemical agents. At the Umatilla Chemical Depot,
DEQ works to ensure that the public and the
environment are protected from risks associated with
the storage and destruction of chemical agents,

Key Action: Develop and
implement a strategy to reduce

toxic releases to air, water and land

DEQ has a number of initiatives underway to
reduce toxics. For example, in Air Quality we are
developing a program to reduce exposure to toxic
air pollution. We intend to develop community-
based air toxics reduction plans built on a
foundation of monitoring and technical analysis.
The plans will include regulatory and non-
regulatory strategies to help achieve emission
reductions in communities at greatest risk. This
effort will also include strategies for reduction of
toxic emissions from groups of pollution sources
such as diesel engines,

DEQ will continue to seek new ways to help
Oregonians reduce the use of toxic chemicals and
the amount of hazardous waste generated. We
will look at ways to better inform Oregonians
about what toxics are and how they can be
reduced. And, we will work with stalkeholders to

find cost-effective, comprehensive solutions to
reducing toxic pollutants that pose the greatest
hazard and have the longest lasting impact on the
environment and human health. This effort will
focus initially on mercury,

Key Action: Reduce risks from toxic
contaminants already in our

jenvironment

\  Toxic pollution from gources such as
i”; | contaminated sediments and abandoned
mines represents a long-term
environmental concern. DEQ is wotking
to identify abandoned mines that pose the

i greatest potential environmental and health

risks. These “highest risk” mines will be a
priority to enter DEQ’s Environmental Cleanup
program.

Identifying the causes of and cleaning up
contaminated sediments can be complex, costly
and technologically challenging. A cross-
program DEQ group has identified integrated
and streamlined strategies to address contaminated
sediments cleanup and source control.

Checkpoints

DEQ will monitor the progress and success of
measures for each key action by answering the
following questions:

« Are we prepared to appropriately respond to
chemical attacks?

= Have we reduced risk through elimination of
chemical agents at the Umatilla Army Depot?

» Are we reducing the use of toxic chemicals
and the generation of hazardous waste?

= Have we identified and prioritized abandoned
mines that pose the greatest risk?

= Have we started cleanup at high-priority
abandoned mine sites?

« Have cross-program approaches been
implemented, resulting in integrated and
streamlined contaminated sediments cleanup
and source control?

"
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In the 21st century, responsibility for environmental protection
needs to expand beyond traditional “‘command-and-control”
regulatory approaches. This older approach has been successful but
has not addressed pollution from non-regulated sources. _
Cumulatively, pollution impacts from non-industrial sources account
Jor the largest percentage of pollution in Oregon. For this reason, the
greatest future environmental benefits will come from engaging
individuals and small businesses as environmental stewards. 10
promote greater citizen involvement in solving environmental
problems, DEQ will implement the following key actions.

s




Key Action: Encourage personal
actions by Oregonians to protect

the environment
DEQ will educate Oregonians on additional
~ways to reduce their impact on the environment.
Simple actions such as using less
fertilizer, disposing of household
hazardous waste properly, riding
a bike, and keeping your car
well-tuned all add up. DEQ
will survey Oregonians to
identify where changes in
individual actions will result in
the most gains in local
environmental protection. An educational
campaign that leverages public-private
partnerships will be developed to educate
and provide incentives to Oregonians.

Key Action: Provide ;
Oregonians with better access
to information on local
environmental conditions and

issues

DEQ is working to increase the quality and
quantity of environmental information
available to Oregonians. Specifically, we are
committed to making environmental
monitoring data about pollution levels in
geographic areas more accessible. DEQ will
expand and improve methods for accessing
this information, such as using location-based
tools on our Web site.

DEQ will strive to improve the electronic
infrastructure and links among programs
within the agency and with other state, federal
and tribal agencies. Improving connections
between information systems will allow for
easier access to data from different sources.

We will conduct a thorough evaluation of
our information sytems to develop a more
comprehensive, agency-wide information
management strategy.,

Key Action: Support
communities in solving local

problems

DEQ participates on state agency Community
Solutions Teams (CSTs) for collaborative
problem solving with local communities.

These teams work with communities to

enhance livability by coordinating and
promoting economic,

environmental,
land use, transportation
and affordable housing goals
and projects.

DEQ also formed Environmental
Partnerships for Oregon Communities
(EPOC) to help small rural communities pursue
funding and develop projects that improve
environmental protection and meet regulatory
standards. The goal of both efforts is to support
community-based problem solving.

Checkpoints

DEQ will monitor the progress and success of
measures for each key action by answering the
following questions:

¢ Are Oregonians more aware of actions they
can take to protect the environment, and
have they modified their actions?

* How are Oregonians asking for
information, and are they getting the
information they want and need?

= Are CST and EPOC efforts helping DEQ
assist communities to solve local problems?



For More Information

While this document sets forth DEQ’s priorities, it does not reflect all of the work
we do. If you would like more specific information, visit DEQ’s Web site at
www.deq.state.orus, call 1-800-452-4011 toll-free in Oregon, or contact one of the
following: '

Strategic Planning (general inquiry): Dawn Farr, 503-229-6935
farr.dawn@deq.state.or.us

Air Quality: Greg Aldrich, 503-229-5687
aldrich.greg@deq.state.or.us

Water Quality: Karen Tarnow, 503-229-5988
tarnow.karen.e@deq.state.or.us

Land Quality: Dave Rozell, 503-229-5918
rozell.dave@deq.state.or.us

Management Services: Holly Schroeder, 503-229-6785
schroeder.holly@deq.state.or.us

DEQ Laboratory: Mary Abrams, 503-229-5983, ext.225
abrams.mary@deq.slate.or.us

Office of Compliance & Enforcement: Anne Price, 503-229-6585
price.anne@deq.state.or.us

&% Published March 2002
%@ Printed on recycled paper with vegetable-based ink




Oregon Frvironmental Quality Commission July 25-26, 2002 Agenda

Oregon Environmental Quality Commission Meeting
July 25-26, 2002
Department of Environmental Quality
Headquarters Building
811 S.W. Sixth Avenue, Room 3A, Portland, Oregon

Thursday, July 25, 2002 Regular meeting beginning at 2:00 p.m.

Prior to the regular meeting, beginning at 11:00 a.m., the Environmental Quality Cormmission will tour a
Department of Environmental Quality (DEQ) monitoring site on Balch Creek in Northwest Portland.
Following the tour, Commissioners will hold a working lunch at DEQ Headquarters to discuss the
Department’s efforts to locate a new lab facility.

The regular Environmental Quality Commission meeting will begin at approximately 2:00 p.m., in Room
3A at the DEQ headquarters building.

A.

Contested Case No. WQ/M-NWR-00-010 regarding City of Scappoose

The Commission will consider a contested case between DEQ and the City of Scappoose
involving a proposed $9,600 civil penalty for an alleged violation of the City’s wastewater
discharge permit. The alleged violation was for intentional submittal of false data on a discharge
monitoring report on two occasions in December 1998, The Commission will hear testimony
from both parties on the case. ‘

Contested Case No. WQ/OI-ER-01-065 regarding Brian Littleton, dba/Brian’s Sewer &
Septic Service

. The Commission will consider a contested case between DEQ and Brian Littleton, doing

business as Brian’s Sewer & Septic Service in the Klamath Falls area. The case involves a $1,000
civil penalty for allegedly performing sewage disposal services without first obtaining a sewage
disposal service license from DEQ. The Commission will hear testimony from both parties on the
case.

*Rule Adoption: Permanent Rules to Add Methane, Under Certain Conditions, to the List
of Environmental Cleanup Hazardous Substances '

David Rozell, Acting DEQ Land Quality Administrator, will propose Commission adoption of
permanent rules to add methane, under certain conditions, to Oregon’s list of hazardous

- substances. In the absence of rules, DEQ lacks the authority to review and approve, order, or

investigate and control methane at historic solid waste landfills. Under certain conditions at past
landfill sites, methane gas has the potential to build vp in confined spaces and create a threat of
explosion. To givé DEQ management authority in such cases, the Commission passed temporary
rules in January ZQbQ."Since then, DEQ has worked with a stakeholder advisory committee to
develop permanent rules. At this meeting, the Commission will consider adoption of proposed
permanent rules to'replace the temporary rules.

A
Director’s Dialogue-" .
Commissioners will discuss current events and issaes involving the Department and state with
Stephanie Hallock, DEQ Director.
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E.

Discussion Item: Preparation for Director’s Performance Evalaation
In January 2002, the Commission adopted a formal process for evaluating the Director’s
performance on a biennial basis. At this meeting, the Commission will review, and if necessary,

‘revise and adopt criteria for conducting the evaluation this fall. The Commission will also

appoint a subcommittee to plan for the evaluation, and request a written self-evaluation of
performance from the Director,

Friday, July 26, 2002 Regular meeting beginning at 8:30 a.m.

At approximately 8:00 a.m., the Commission will hold an executive session to consult with counsel
concerning legal rights and duties regarding current and potential litigation against the Department.
Executive session is held pursuant to ORS 192.660(1)(h). Only representatives of the media may attend,
and media representatives may not report on any deliberations during the session.

The regular Environmental Quality Commission meeting will resume at approximately 8:30 a.m., in
Room 3A at the DEQ headquarters building.

F.

Approval of Minutes
The Commission will review, amend if necessary, and approve draft minutes of the June 6-7,
2002, Environmental Quality Commission meeting,

*Rule Adoption: Renewal of NPDES 1200-A, NPDES 1200-Z and WPCF 1000 General
Permits

DEQ’s Water Quality Division issues General Permits that apply to large groups of facilities with
similar water discharge or pollution control systems. These permits are established and renewed
through rulemaking for a five-year duration. At this meeting, Mike Llewelyn, DEQ Water
Quality Division Administrator, will propose renewal of three general permits, which together,
apply to approximately 1,000 facilities for industrial storm water discharges or wastewater
disposal at sand and gravel mining operations. The Commission will consider renewal of (1)} the
National Pollutant Discharge Elimination System (NPDES) General Storm Water Discharge
permit #1200-A, which covers industrial scale non-metallic mining, asphalt mix batch plants, and
concrete batch plants with storm water runoff, (2) the NPDES General Storm Water Discharge
permit #1200-Z, covering approximately 850 industrial facilities with storm water discharges,
and (3) Water Pollution Control Facilitics (WPCF) General Permit #1000, covering sand, gravel
and other non-metallic mineral mining operations that dispose wastewater by recirculation,
evaporation or controlled seepage, with no discharge to surface waters.

Informational Item: Operation of Brine Reduction Area at the Umatilla Chemical Agent
Disposal Facility This item will begin at approximately 2:00 a.m.

The Commission will receive a briefing from the Department, the Confederated Tribes of the
Umatilla Indian Reservation, the U.S. Army and Washington Demilitarization Company, and
G.A.S.P. (Hermiston environmental group). The briefing will focus on the issues surrounding the
operation of the Brine Reduction Area at the Umatilla Chemical Agent Disposal Facility and the
potential for off-site shipment of liquid brines and other wastewater.
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L.

Informational Item: Preview of New Air Toxics Rules

Over the past three years, DEQ worked with two stakeholder advisory committees to develop a
new state program to reduce air toxics emissions. This program would supplement the federal air
toxics program that DEQ has implemented since 1990. The state program would target urban air
toxic emissions from mobile and various small sources to compliment the industrial focus of the
federal program. Andy Ginsburg, DEQ Air Quality Division Administrator, will brief the
Commission on the status of the emerging program in preparation for potential rule adoption
later this year.

Action Item: Response to Oregon Environmental Council Petition for Air Quality
Rulemaking

On July 10, 2002, the Oregon Environmental Council petitioned the Commission for permanent
rulemaking to increase the regulation of mercury emissions to the air. The Commission will hear
testimony from the Oregon Environmental Council and Department on the petition, and
potentially hear comments from interested stakeholders and members of the public.

Informational Item: Revision of MOU between the Commission and Oregon Department of
Agriculture for the Confined Animal Feeding Operations Permit Program

In 1993, the Oregon Legislature directed the Commission to enter into a Memorandum of
Understanding (MOU) with the Oregon Department of Agriculture (ODA) to transition the
Confined Animal Feeding Operation (CAFO) permit program from DEQ to ODA. The resulting
1995 MOU transferred the state Water Pollution Control Facilities permit program for CAFOs
from DEQ) to ODA. In 2001, the Legislature directed DEQ to transfer the National Pollutant
Discharge Elimination System permit program for CAFOs to ODA as well, upon approval from
the Environmental Protection Agency. Mike Llewelyn, DEQ Water Quality Division
Administrator, and Charles Craig, ODA Deputy Director, will discuss revision of the MOU with
Commissioners to transfer the NPDES program and define the roles of each agency in the
transfer process. :

Commissioners’ Reports

Adjourn
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Agenda Notes

*Hearings have been held on Rule Adoption items and public comment periods have closed. In
accordance with ORS 183.335(13), no comments may be presented by any party to either the
Commission or Department on these items at any time during this meeting.

Public Forum: The Commission will break the meeting at approximately 11:30 a.m. on Friday, July 26,
to provide members of the public an opportunity to speak to the Commission on environmental issues and
concerns not part of the agenda for this meeting. Individuals wishing to speak to the Commission must
sign a request form at the meeting and limit presentations to five minutes. The Commission may
discontinue public forum after a reasonable time if a large number of speakers wish to appear. In
accordance with ORS 183.335(13}, no comments may be presented on Rule Adoption items for which
public comment periods have closed.

Note: Because of the uncertain length of time needed for each agenda item, the Commission may hear
any item at any time during the meeting. If a specific time is indicated for an agenda item, an effort will
be made to consider that item as close to that time as possible. However, scheduled times may be
modified if participants agree. Those wishing to hear discussion of an item should arrive at the beginning
of the meeting to avoid missing the item.

Upcoming Environmental Quality Commission Meetings: September 16-17, 2002
December 12-13, 2002

Copies of staff reports for individual agenda items are available by contacting Emma Snodgrass in the
Director's Office of the Department of Environmental Quality, 811 SW Sixth Avenue, Portland, Oregon
97204 telephone 503-229-5990, toll-free 1-800-452-4011 extension 5990, or 503-229-6993 (TTY).
Please specify the agenda item letter when requesting reports. If special physical, language or other
accommodations are needed for this meeting, please advise Emma Snodgrass as soon as possible, but at
least 48 hours in advance of the meeting,.

Directions and Parking Information: To DEQ Headquarters in downtown Portland, 811 SW 6™ Ave.

From I-5 Northbound:

Take I-5 North into Downtown Portland and follow signs for I-405 North. Take 1-405 North and merge
right to take the 4™ Avenue Exit. Drive North on 4th Avenue to SW Taylor St. and take a left. Drive up to
Sixth Avenue (there is parking on Salmon between 5th and 6th, and meters along the street). DEQ
Headquarters is on the corner of SW 6th and Yamhill Streets {the walk-in entrance is on 6th Avenue).

From -5 Southbound:

Take I-5 South into Downtown Portland. As you cross the Marquam Bridge over the Willamette River,
follow signs to City Center and take 1-405 North. Merge right to take the 4™ Avenue Exit and follow the
- directions to DEQ Headquarters and parking above.
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Environmental Quality Commission Members

The Environmental Quality Commission is a five-member, all volunteer, citizen panel appointed by the
governor for four-year terms te serve as DEQ’s policy and rale-making board. Members are eligible for
reappointment but may not serve more than two consecutive terms.

Melinda S. Eden, Chair

Melinda Eden is an attorney, farm owner and former reporter for the Associated Press. Her education
includes a J.DD. from the University of Oregon and a certificate in Natural Resources from the University
of Oregon Law School. Chair Eden was appointed to the EQC in 1996 and reappointed for an additional
term in 2000. She became vice chair in 1998 and chair in 1999. Chair Eden currently resides in Milton—
Freewater.

Tony Van Vliet, Vice Chair

Tony Van Vliet received his B.S. and M.S. in Forest Production at Oregon State University. He has a
Ph.D. from Michigan State University in Wood Industry Management. Commissioner Van Vliet served
sixteen years as a member of the Public Lands Advisory Committee, has been a member of the
Workforce Quality Council, served sixteen years as a State Representative on the Legislative Joint Ways
and Means Commiittee, and served eighteen years on the Legislative Emergency Board. He currently
resides in Corvallis. Commissioner Van Vliet was appeinted to the EQC in 1995 and reappointed for an
additional term in 1999,

Mark Reeve, Commissioner

Mark Reeve is an attorney with Reeve & Reeve in Portland. He received his A.B. at Harvard University
and his 3.D. at the University of Washington. Commissioner Reeve was appointed to the EQC in 1997
and reappointed for an additional term in 2001. He serves as the Commission's representative to the
Oregon Watershed Enhancernent Board, for which he is Co-Chair.

Harvey Bennett, Commissioner

Harvey Bennett is a retired educator. He has tanght and administered at all levels of education,
concluding as president emeritus of Rogue Community College. Commissioner Bennett has a B.S., M.
Ed. and Ph.D. from the University of Oregon. Commissioner Bennett was appointed to the EQC in 1999
and he currently resides in Grants Pass. '

Deirdre Malarkey, Commissioner

Deirdre Malarkey is a graduate of Reed College and has graduate degrees from the University of Oregon
in library science, Middle Eastern urban and arid land geography, and a Ph.D. in geography.
Commissioner Malarkey has served on the Water Resources Commission, the Governor's Watershed
Enhancement Board, and the Natural Heritage Advisory Board for the State Land Board. Commissioner
Malarkey was appointed to the EQC in 1999 and she currently resides in Eugene.

Stephanie Hallock, Director
Department of Environmental Quality
811 SW Sixth Avenue, Portland, OR 97204-1390
Telephone: (503) 229-5696 Toll Free in Oregon: (800) 452-4011
TTY: (503) 229-6993  Fax: (503) 229-6124
E-mail: deq.info @deq.state.or.us
MikeH O’ Mealy, Assistant to the Commission
Telephone: (503) 229-5301




State of Oregon

Department of Environmental Quality Memorandum
Date: July 8, 2002

To: Environmental Quality Commission

From: Mary Abrams

Subject: EQC Biomonitoring Field Sampling Demonstration & Lab Discussion

I'm so glad that you will be joining us for a “field trip” during the upcoming July EQC meeting.
We will be driving up to Balch Creek in Portland’s West Hills for a field sampling demonstration
with Rick Hafele and the Biomonitoring Program staff. The purpose of this field trip is to
demonstrate and discuss the basic water quality and biomonitoring approach being used by DEQ
throughout the state to evaluate stream quality. We use this data to assess stream conditions,
identify trends in conditions, and characterize the major factors affecting aquatic life, especially
salmonid survival and recovery. Without this scientific yardstick, we would not be able to tell if
the Oregon Plan is working, or whether TMDLs and other state water quality protections are
making a positive difference.

After the field trip, we’ll head back to DEQ headquarters for lunch where I will update you on
our progress on the laboratory relocation project. We have been working closely with the
Department of Administrative Services and the Department of Health and Human Services to
find a timely, cost-effective solution to the pressing space needs of both the DEQ and Public
Health labs.

I have included some materials for your review, including:
Background information on the DEQ’s Water Quality Monitoring program
The Laboratory relocation timeline, as proposed by DAS Facilities

The DEQ Laboratory Business Plan, prepared for DAS and other interested parties,

I am grateful for your continued interest in the Laboratory, and look forward to seeing you on’
July 25%.




DEQ’s Water Quality Monitoring Program

Purpose

To effectively protect and restore water quality and meet the beneficial use needs of both
present and future citizens of the state, a water quality program must be based upon an
accurate understanding of water quality conditions within the state. Monitoring and
assessment are the foundations for sound water quality management.

The Oregon DEQ Water Quality Monitoring Strategy is based upon providing reliable,
high quality water quality information that will address the short term and long term
information needs of the data users.

Kev Questions

Are water quality and stream conditions changing? If so, by how much, and where?
How do water quality and stream conditions vary spatially across the state?

Do waters of the state meet standards?

What pollutants are affecting beneficial uses?

Summary of Specific Monitoring Programs

The water monitoring program is managed within two sections at the DEQ Laboratory:
the Surface Water monitoring section and Biomonitoring section. Between these two
sections hundreds of samples and thousands of analyses are conducted each year on large
streams and rivers, small streams, and coastal estuaries. The monitoring strategy
combines both targeted long-term monitoring sites with probabilistic or randomly
selected sites. Specific monitoring activities of each section can be summarized as
follows:

Surface Water Monitoring
e Ambient River Monitoring Network: A targeted network of 156 sites located
statewide. Sites are sampled for conventional water chemistry for long-term
water quality trending (some sites have been sampled since the 1940°s) and
standards compliance.

e Watershed Assessments: Intensive assessments are conducted at a watershed level
to characterize water quality conditions and to determine cause and effect
relationships. Most watershed assessments are conducted for the purpose of
developing Total Maximum Daily Loads (TMDL’s) as required by the Clean
Water Act for streams that do not meet water quality standards (water quality
limited).



Estuary monitoring: First, estuaries are monitored for bacteria in cooperation
with the Oregon Department of Agriculture, which administers the shellfish
sanitation program for Oregon. Second, special studies have been completed in
Coos Bay to address toxic concerns related to Tributyltin (TBT), PAHs and
metals. Coos Bay has a shellfish consumption advisory posted for certain areas
because of TBT contamination in shellfish tissue. In addition Tillamook Bay is
the focus of a TMDL assessment study. A model is being developed for the bay
as part of the TMDL management process. Additional TMDL work for bacteria
is being conducted in the Nestucca and Nehalem estuaries. Finally, in 1999 DEQ
received funding from EPA to conduct monitoring as part of the Western Pilot
Coastal Environmental Monitoring and Assessment Program (CEMAP). Eighty
sites from Oregon’s estuaries were randomly selected for sampling. The sampling
included water quality, sediment toxics, fish tissue toxics, benthic infauna, and
fish species enumeration. Fifty additional sites were sampled from the Columbia
River Estuary in 2000.

Biomonitoring

Oregon Plan Work: The Oregon Plan funds positions at DEQ in the regions,
headquarters and the water monitoring section at the lab for TMDL development.
It also funds positions in the Biomonitoring section for stream assessment work as
part of the interagency Oregon Plan monitoring effort.

The primary objective of the Oregon Plan Biomonitoring work is to determine the
status and trends of stream conditions in areas with listed fish species. The
studies include physical habitat, chemical, and biological (fish and
macroinvertebrates) parameters. This work is focused on wadeable stream
segments (1%, 2" and 3" order streams), and uses a random site selection or
“probability” sample design. This sampling design allows statistically valid
estimates to be made of the number of stream miles within an ecoregion or basin
that represent different stream conditions.

EMAP Western Pilot Study: Since 1994 the Biomonitoring Section has received
grant money from EPA to assess stream conditions (physical, chemical and
biological parameters) within specific regions of the state. Projects completed to
date include:

1994-1996: Oregon Coast Range ecoregion

1997-1998: Upper Deschutes Basin

1999-2000: Western Cascades ecoregion

In 2000, EPA began funding the EMAP (Environmental Monitoring &
Assessment Program) Western Pilot Study. This is a five-year project designed to
assess stream conditions from 12 western states. The monitoring approach is
based on the random site selection method to provide status and trend
information. The current Oregon portion of the project is composed of two parts:
a statewide assessment and a more intensive assessment in the John Day Basin.



e Reference Site Studies: An important part of the bioassessment program is
identifying and characterizing conditions at reference sites, sites with little or no
human disturbance. The data from such reference sites provide a baseline for
what expected or attainable conditions are for different regions or basins in the
state. Because finding streams with minimal human disturbance is difficult, we
have been developing methods to standardize the selection process. In 2000 EPA
gave the Biomonitoring section a small grant to look at different approaches for
identifying and selecting references sites.

e Grande Ronde Long-term Restoration Assessment Study: Since 1993 the
Biomonitoring section has been monitoring 11 sites on five streams in the Upper
Grande Ronde Basin near LaGrande as part of a long-term restoration assessment
study funded by the 319 program. The restoration work is focused on a one-mile
section of McCoy Creek that was historically wet meadow habitat, but was altered
through grazing and channelization. The stream is now being diverted back into
some historical meandering channels, and wetland recovery is being encouraged
through grazing management and riparian plantings. We have been monitoring
the habitat, water chemistry (especially stream temperature), and biological
communities (macroinvertebrates and fish), in McCoy Creek and selected
reference and control sites in the area to evaluate the effectiveness of the
restoration work.

Other Monitoring Program Related Activities

¢ Numeric Biocriteria Development — Numeric biocriteria are now being developed
as part of the current triennial standards review. Narrative biocriteria were
adopted by DEQ in 1991. The numeric criteria will clarify the methods and
approach for applying biological standards in Oregon’s waters.

e Technical Assistance & Training — Both monitoring sections regularly provide
technical assistance to other sections of DEQ and the public concerning stream
assessment methods and results. We also provide training to watershed councils
and other groups interested in monitoring techniques.

e Spill Response — The monitoring sections are often called in to help investigate
the impacts of spills that may be toxic to aquatic life.

e Permit Evaluations — When needed the monitoring sections provide input on point
source permits such as, NPDES and 401 permits.

e Toxics — Recent toxics monitoring has concentrated on pesticides in the Hood
River watershed. Several pesticides have been detected in the surface waters
there, with Methyl Azinphos detected at concentrations exceeding surface water
toxics criteria. Also, follow-up monitoring of fish tissue for mercury continues in



the Willamette basin where several fish consumption mercury advisories are
posted.

Reports

Numerous monitoring reports are available on DEQ’s laboratory web page at:
http://www.deq.state.or.us/lab/lab.htm
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Macroinvertebrate Sampling




Grande Ronde River Restoration Study

McCoy Creek: Un-restored Reach
MecCoy Creek below restored reach. Example
of conditions before restoration.

£ 1 82000

McCoy Creek: Restored Reach

Restored reach showing conditions after
restoration. '
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Projected Timeline for DEQ/PHL Laboratory Relocation
Updated July 3, 2002

July 2002
Concept agreement between DEQ and Department of Human Services on a joint facility
Development of criteria for the property Request for Proposals (RFP)

August 2002
Budget submittals for '2003-"2005 rent increases
DAS submits policy package for property acquisition and construction

September 2002
Publish RFP to solicit potential properties to purchase

4" Quarter 2002

Evaluate Property Responses

Select Finalists

Begin Due Diligence

DAS to go to November E-Board to request option funds to hold property until July 2003

1¥' Quarter 2003 _
Legislative Session begins
Option Agreement signed for property acquisition

2" Quarter 2003
Revised budget proposal to legislature to reflect exact costs

3" Quarter 2003
Property Purchase finalized
Project Consultants selected for design of property renovation

4" Quarter 2003 — 3™ Quarter 2002
Design process o renovate property

3" Quarter 2004

Construction/renovation begins

DEQ and the Oregon State Public Health Laboratory (PHL) submit policy packages for
rent increase in new facility

October, 2005
DEQ and PHL occupy new laboratory

Assumptions:

DEQ and PHL will co-locate

Project will be a state-owned facility, leased to DEQ and PHL
An existing buiiding will be located and redeveloped
Brownfield sites will be actively considered
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION
OF THE STATE OF OREGON

In the Matter of
Final Contested
Brian Littleton, dba/ Case Hearing Order

Brian’s Sewer & Septic Service,

R A el "

Petitioner No. WQ/OI-ER-01-065

On July 25, 2002, the Environmental Quality Commission considered the appeal of Brian
Littleton, dba/Brian’s Sewer & Septic Service, to the Order issued by Hearing Officer
Ken L. Betterton on November 30, 2001. The Commission considered the exceptions
and brief submitted by the Petitioner and the brief submitted on behalf of the Department
of Environmental Quality. The Commission also heard oral argument presented by
Dorthy Littleton on behalf of the Petitioner and Bryan Smith, Environmental Law
Specialist, on behalf of the Department. '

o

The Commission affirms the Hearing Oxder in all respects and incorporates it herein as
Attachment A.

Dated thisﬁziiay of August, 2002.

Stephanie Hallock, Director
Department of Environmental Quality
On behalf of the

Environmental Quality Commission

Notice of Appeal Rights

RIGHT TO JUDICIAL REVIEW: You have the right to appeal this Order to the Oregon
. Court of Appeals pursuant to ORS 183.482. To appeal you must file a petition for
judicial review with the Court of Appeals within 60 days from the day this Order was
served on you. If this Order was personally delivered to you, the date of service is the
day you received the Order. If this Order was mailed to you, the date of service is the
day it was mailed, not the day you received it. If you do not file a petition for judicial
review within the 60-day time period, you will lose your right to appeal.

Attachment A ’ t i

GENCE277




Ref No.:  G60573 STATE OF OREGON Dec Mailed:  11/30/01

Case No: 01-GAP-00090 ~ “Before the Hearing Officer Panel " Mailed by: DVL
Case Type: DEQ For the
DEPT OF ENVIRONMENTAL QUALITY
875 Union Street NE

Salem, Oregon 97311

i

BRIAN H. LITTLETON, DBA DEPT OF ENVIRONMENTAL QUALITY
BRIAN'S SEWER & SEPTIC SERVICE 811 SW 6TH AVE
2252 VINE AVE
KLAMATH FALLS OR 97601 3463 PORTLAND OR 97204 1334
BRYAN SMITH

811 SW 6TH AVE

PORTLAND OR 97204 1334

The following HEARING DECISION was-served to the parties at their respective addresses.

shvmerges\gaphtemplate\gapdec.dot 7/24/00 (S)




Proposed Order (DEQ)
Page |

Brian-Littleton, dba/Brian’s
Sewer & Septic Service

STATE OF OREGON
BEFORE THE HEARING OFFICER PANEL
FOR THE ENVIRONMENTAL QUALITY COMMISSION

IN THE MATTER OF: )
) PROPOSED ORDER
)
Brian Littleton, dba/Brian’s ) Hearing Officer Panel Case No. G60573
) Agency Case No. WQ/0I-ER-01-065
Sewer & Septic Service, ) KLAMATH COUNTY
)
Respondent. )
HISTORY OF THE CASE

The Department of Environmental Quality (DEQ) issued a Notice of Assessment of Civil
Penalty pursuant to Oregon Revised Statutes (ORS), ORS 468.126 through 468.140, ORS
Chapter 183, and Oregon Administrative Rules (OAR), OAR Chapter 340, Divisions 11 and 12,
to Respondent Brian Littleton, doing business as Brian’s Sewer & Septic Service, on June 15,
2001. The notice alleges that between July 1, 2000 through December 19, 2000, respondent
violated ORS 454.695(1) and OAR 340-071-0600(2)" (sic) by performing sewage disposal
services and representing himself to be in business to perform such services without first
obtaining a valid sewage disposal service license from DEQ. The notice assesses a civil penalty
in the amount of $1,000. ;

On or about July 12, 2001 respondent filed a written answer and request for hearing,

A hearing was held in Klamath Falls, Oregon on November 6, 2001 before Ken L. Betterton,
administrative law judge. Bryan Smith, environmental law specialist, represented DEQ. Brian
Littleton appeared pro se. Angela Scott, Robert Baggett and Sandra McClure testified as
witnesses for DEQ. Brian Littleton and Dorothy Littleton testified for the respondent.

I closed the record at the conclusion of the hearing on November 6, 2001 and took the case under
advisement.

! The reference to subsection (2) is an obvious typographical error. It should read OAR 340-071-0600(1).
Subsection (1) of OAR 340-071-0600 addresses the necessity of a valid license in order to operate. Subsection (2)
addresses two types of license endorsements, installer or pumper, that may be issued. OAR 340-071-0600(2) read:
(2) Two types of license endorsements may be issued:
(a) Instailer, * * ¥,

(b) Pumper. * * *,
(G60573Brians



Proposed Order (DEQ)
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Brian Liitleton, dba/Brian’s

Sewer & Septic Service

EVIDENTIARY RULING

Administrative Law Judge Exhibits A through E, DEQ Exhibits 1 through 9, and respondent
Exhibit 101 were admitied into the record without objection.

ISSUES

(1) Did respondent perform sewage disposal services or advertise or represent himself as being in
the business of performing such services without first obtaining a license from DEQ, in violation
of ORS 454.695 and OAR 340-071-0600(1)?

(2) If respondent performed such services or advertised or represent himself in business to
perform such services without a valid license, what penalty, if any, should be imposed under
OAR Chapter 340, Division 11 and 12?

FINDINGS OF FACT

(1) Brian Littleton (Littleton) has operated Brian’s Scwer & Septic Service as a sole
proprietorship in the Klamath Falls, Oregon area since the 1980s. He provides septic tank
cleaning and pumping services to residences and businesses in the Klamath basin, Dorothy
Littleton, Littleton’s wife, also works in the business, answering the phone and keeping the
firm’s books. Littleton had a valid license with DEQ to operate his business through June 30,
1998,

(2) No person can legally perform sewage disposal services or advertise or represent themselves
as being in the business of performing such services without first obtaining a business license
from DEQ. In order to obtain a license, a person must, among other requirements, pay the
appropriate license fee and show DEQ evidence of a valid bond. DEQ issues licenses for sewage
disposal service businesses annually on a fiscal year basis from July 1 through June 30.
Insurance companies generally issue bonds to sewage disposal service businesses for a three year
period.

(3) In May 1998 Littleton’s insurance agent notified him in writing that his bond would be
cancelfled shortly due to his failure to pay his bond renewal premium. (Ex. 5 at 3.) Littleton was
in the process in 1998 of changing insurance agents to obtain his bond. Littleton did not secure a
bond and pay the bond premium for the time period after mid 1998, until early December 2000,
when DEQ notified him that he would be cited for operating his business without a license.

{(4) Littleton paid a license renewal fee of $190 to DEQ in early July 1998 for the July 1998
through June 1999 licensure period. DEQ cashed Littleton’s check, but did not issue Littleton a
license for that period because Littleton did not provide evidence of a valid insurance bond.
Littleton had no valid license from DEQ to operate his business for the July 1998 through June
1999 license period. '

(G60573Brians
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Brian Littleton, dba/Brian’s
Sewer & Septic Service

(5) Littleton mailed a sewage license renewal packet to DEQ), including a check for $190 for the
license renewal fee, prior to July I, 1999 for the July 1999 through June 2000 licensure period.
(Ex. 101.) DEQ cashed Littleton’s $190 check. On July 27, 1999 DEQ mailed a notice to
Littleton informing him that his license renewal application was incomplete, that his license
could not be issued, that he needed to mail additional money to apply for a new license, rather
than for a license renewal because he had not been issued a license for the previous year, and that
DEQ had no record of a valid bond for his business. (Ex. 7.) DEQ mailed the notice to Littleton
at his correct business address on file with DEQ. The .S, Postal Service did not return the
notice DEQ mailed to Littleton as not deliverable. Littleton did not secure a bond and did not
respond to DEQ’s July 27, 1999 notice. Sometime in August or September 1999 DEQ mailed
stickers for Littleton to put on his pump truck. DEQ should not have mailed respondent those
stickers because he lacked a valid license to operate his business. Littleton had no valid license
from DEQ to operate his business for the July 1999 through June 2000 license period.

(6) On October 22, 1999 DEQ mailed a copy of the July 27, 1999 notice to Littleton, with an
additional handwritten note for Littleton to call DEQ about his license, or have his bond issued
immediately. (Ex. 8.) DEQ mailed the October 22 notice to Littleton’s correct business address.
The U.S. Postal Service did not return the October 22 notice to DEQ as not deliverable. Littleton
did not respond to the October 22 notice, nor did he secure a bond and provide evidence of the
bond to DEQ. :

(7) Littleton continued to operate his septic tank and sewage disposal business, advertise his
business in the local telephone directory, and charge and collect fees from customers for his
services after June 30, 1998 and through early December 2000. On November 16, 2000 Littleton
pumped the septic tank for the Klamath Humane Society in Klamath Falls, and billed the society
$619 for his work. (Ex. 1.) The Klamath Falls Environmental Health Agency inspected the job
and discovered that Littleton did not have a current license from DEQ to operate his business.
The agency alerted DEQ, which started an investigation that led to the Notice of Assessment of
Civil Penalty it issued to Littleton.

(8) Littleton secured a bond on December 8, 2000 and obtained a valid license from DEQ on
December 19, 2000 to operate his sewage disposal business through June 30, 2001. (Ex. 9.)

(9) Dorothy Littleton had back surgery October 23, 2000. She remained in the hospital for a few
days, then recuperated at home. Dorothy Littleton experienced health problems for several
months leading up to her surgery in October 2000, She took medications both before and after
her surgery that made her sleepy and lethargic. Because of her health problems, she did not pay
as close attention to the business’s correspondence and paperwork as she did when her health
was better.

(10) Littleton believed he could operate his business after July 1999 because DEQ cashed his
two license renewal checks, and because DEQ issued him stickers for his pump truck.

CONCLUSIONS OF LAW

G60573Brians
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(1) Respondent Littleton violated ORS 454.695(1) and OAR 340-071-0600(1) by performing
sewage disposal services and by advertising his sewage disposal business between July 1, 2000
and December 19, 2000 without a valid license from DEQ.

(2) A $1,000 civil penalty should be imposed against respondent.
OPINION

Oregon law requires that persons be licensed by DEQ to perform sewage disposal services or to
advertise or purport to be in the business of performing such services.

ORS 454.695 provides:

(1) No person shall perform sewage disposal services or advertise or purpott to be in the
business of performing such services without first obtaining a license from the
Department of Environmental Quality.

L

(3) Application for a license required under subsection (1) of this section must be
accompanied by * * * the bond described in ORS 454.705.

ok ok ok

ORS 454.,705(1) states:

(1) An applicant for a license required by ORS 454.695 shall execute a bond in favor of -
the State of Oregon. * * *, '

OAR 340-071-0600(1) provides:

(1} No person shall perform sewage disposal services or advertise or represent
himself/herself as being in the business of performing such services without first
obtaining a business license from the Department. Unless suspended or revoked at an
earlier date, a Sewage Disposal Service business license issued pursuant to this rule
expires on July 1 next following the date of issuance. * * *,

Respondent did not have a valid license during the period Juiy 1, 2000 through December 19,
2000.%

DEQ issues licenses for persons to operate sewage disposal businesses annually to cover a
license period for the fiscal year from July 1 through June 30. Applicants or licensees renewing
their license must provide DEQ with evidence that their business is bonded.

* In fact, respondent lacked a valid license after Fune 30, 1998 until December 19, 2000. DEQ apparently chose not
to assess civil penalties against respondent for those earlier two license periods, July 1998 through June 1999, and

July 1999 through June 2000,
G60573Brians
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Respondent got off track in mid 1998 by not providing DEQ with evidence of his bond.
Apparently respondent was in the process of changing his insurance company or purchasing a
new bond, but failed to follow through with that effort and let his bond lapse. Respondent bears
the responsibility, however, of making certain that his bond was in force and evidence of its
validity properly submitted to DEQ.

Respondent argues that DEQ bears responsibility for his predicament because the agency cashed
his license renewal checks in July 1998 and June 1999 and issued him stickers for his pump
truck. However, respondent is responsible for making certain that all the requirements of his
application for a license are in order each year. Although DEQ should not have issued the
stickers for respondent’s track, DEQ did not issue a license to respondent in 1998 and 1999
because respondent did not comply with ORS 454.695(1) and OAR 340-071-0600(1) by
providing evidence of a bond and paying the required license fee. Respondent needed a valid
license in order to operate. Moreover, respondent presented no evidence that he mailed DEQ
any license renewal fee prior to July 2000 for the license period beginning July 1, 2000, the time
period encompassing the cited violation.

If DEQ had issued a license to respondent in 1998 and 1999, the license would have looked like
the license the agency finally issued him in December 2000, as shown on Exhibit 9, that allowed
him to operate legally after December 19, 2000. Respondent did not have a valid license for
1998 through 1999 and 1999 through 2000. However, DEQ has cited respondent only for
operating without a valid license for the period July 2000 through early December 2000.

Respondent operated his business after July 1, 2000 by responding to calls for service, pumping
septic tanks with his truck, collecting fecs, and advertising his business. On November 16, 2000
he pumped a septic tank for the local humane society, which apparently triggered an inspection
that led to the investigation resulting in the assessment of a civil penalty against respondent.

Respondent also argues that his wife’s health problems were partly responsible for his failure to
obtain a valid license. Respondent’s wife had serious health problems during much of 2000,
resulting in her back operation in October 2000. Respondent’s wife keep the firms books. Her
health problems no doubt distracted both respondent and his wife from tending to the firm’s
paperwork and books. However, respondent’s license problem started long before mid 2000.
DEQ mailed respondent two letters in 1999, on July 27 and on October 22, alerting respondent to
the fact that his license and bond were not in order. Respondent had ample opportunity to
correct the problem long before July 2000. Had respondent not allowed his bond and license to
lapse before July 2000, he would have found it easier simply to renew his license for the July
2000 through June 2001 license period. Ultimately, respondent bears the responsibility for
making certain that he has a valid license to operate his sewage disposal business each licensing
period.

Respondent violated ORS 454.695(1) and OAR 340-071-0600(2) by operating his sewage
disposal business without a license between July I, 2000 and December 19, 2000.

G60573Brians
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CIVIL PENALTY

DEQ calculated the requested penaity of $1,000 according to the factors set forth in Exhibit 1 to
the Notice of Assessment of Civil Penalty. (Ex. B.)

Performing sewage disposal services without first obtaining a sewage disposal service license
from DEQ is a Class I violation according to OAR 340-012-0060(1)(b).

The magnitude of the violation is minor pursuant to OAR 340-012-0045(1)(a)(ii)(B). The
violation had no potential for, or actual adverse impact on the environment, and did not pose any
threat to public health or other environmental receptors.

The formula for determining the amount of penalty of each violation is:
BP=[(01xBP)x(P+H+O+R+C]+EB

“BP” is the base penalty which is $1,000 for a Class I minor magnitude violation in the matrix
listed in OAR 340-012-0042(1)(c).

“P” is respondent’s prior significant action(s) and receives a value of 0 according to OAR 340-
012-0045(1)(c)}A)i) and OAR 340-012-0030(14) because respondent has no prior significant
actions.

“H” is the past history of respondent in taking all feasible steps or procedures necessary to
correct any prior significant action(s) and receives a value of 0 according to OAR 340-012-
0045(1)(c)(B)(i1) because respondent has no prior significant actions,

“0” is whether or not the violation was a'single occurrence or was repeated or continuous during
the pertod of the violation and receives a value of 2 according to OAR 340-012-0045(1){(c)(C)(ii)
because the violation existed for more than one day.

“R”is the éausé of the violation and receives a value of 0 according to OAR 340-012-
0045(1)(c)(D)(i) because of insufficient evidence upon which to make a determination.

“C” is respondent’s cooperativeness in correcting the violation and receives a value of -2
according to OAR 340-012-0045(1)}(cHE)1) because respondent took reasonable action to
correct the violation.

“EB” is the approximate dollar sum of the economic benefit that the respondent gained through
noncompliance according to OAR 340-012-0045(1)(c)(F) and receives a value of 0 because of
insufficient evidence upon which to make a determination.

G60573Brians
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Penalty Calculation:

Penalty =BP +[(0.1 x BP)x P+ H+O+R +C)] + EB
=$1,000-+[(0.1 x $1,000) x (0 +0+2+0-2)] + $0
= $1,000 + (5100 x 0) + $0
=$1,000 + $0 + $0
=$1,000

PROPOSED ORDER

I propose that the Commission enter an order finding that Respondent Brian Littleton,
dba/Brian’s Sewer & Septic Service, violated ORS 454.695(1) and QAR 340-071-0600(1), and
impose a civil penalty in the amount of $1,000.

Dated this _%Q\ﬁ'd day of November, 2001. . //Z / —_—

Ken L. Betterton
Administrative Law Judge
Hearing Officer Panel

Appeal Procedures

If you are not satisfied with this decision, you have the right to have the decision reviewed by the
Oregon Environmental Quality Commission. To have the decision reviewed, you must file a
"Petition for Review" within 30 days of the date this order is served on you as provided in Oregon
Administrative Rule (OAR) 340-011-0132(1) and (2). The Petition for Review must be filed with:

Stephanie Hallock, Director
Department of Environmental Quality
811 SW Sixth Avenue

Portland, OR 97204.

Within 30 days of filing the Petition for Review, you must also file exceptions and a brief as in
provided in OAR 340-011-0132(3). If the petition, exceptions and brief are filed in a timely manner,
the Commission will set the maiter for oral argument and notify you of the time and place of the
G60573Brians
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Commission's meeting. The requirements for filing a petition, exceptions and briefs are set out in
OAR 340-011-0132.

Unless you timely and appropriately file a Petition for Review as set forth above, this Proposed Order
becomes the Final Order of the Environmental Quality Commission 30 days from the date of service
on you of this Proposed Order. If you wish to appeal the Final Order, you have 60 days from the date
the Proposed Order becomes the Final Order to file a petition for review with the Oregon Court of
Appeals. See ORS 183.400 et. seq.

STATE OF OREGON - HEARING OFFICER PANEL - EMPLOYMENT DEPARTMENT

G60573Brians




Certificate of Service

County of Marion )

)
State of Oregon )

I certify that on _{ { { / A1) a true copy of the above Proposed Order was served on
each of the parties by deposﬂ:mg the same in the United States Mail in Salem, Oregon,
postage paid and certified, and sent to the addresses appearing on the Notice of Hearing

unless otherwise noted below.

)Q‘/‘M A ;/ ﬁ}&ﬂ D)

Demse Lewis
Hearing Officer Panel

siresource/central panel forms



State of Oregon

Department of Environmental Quality Memorandum

Date: Tuly 3, 2002

To: Environmental Quality Commission ‘!;

From: Stephanie Hallock, Director ,ﬁ ‘\M/LQC

Subject: Agenda Item B: Contested Case No. WQ/OI-ER-01-065 regarding Brian Littleton,

doing business as Brian’s Sewer & Septic Service, July 25, 2002 EQC Meeting

Appeal to On December 30, 2001, Brian Littleton appealed the Proposed Order (Attachment

EQC D) assessing him a $1,000 civil penalty for performing sewage disposal services
without first obtaining a sewage disposal service license from the Department.

Background  Findings of fact made by the Hearing Officer are summarized as follows:

Brian Littleton has operated Brian’s Sewer & Septic Service as a sole proprietor
in the Klamath Falls area since the 1980s.

It is illegal to perform sewage disposal services, or advertise or represent oneself as
being in the business of performing such services without first obtaining a business
license from the Department. To obtain a license, a person must, among other
requirements, pay the appropriate license fee and provide evidence of a valid
insurance bond. The Department issues licenses for sewage disposal service
businesses annually on a fiscal year basis from July 1 through June 30.

Brian Littleton had a valid license with the Department to operate his sewage
disposal services business through June 30, 1998. In May 1998, Mr. Littleton’s
insurance agent notified him in writing that his bond would soon be cancelled due
to his failure to pay his bond renewal premium. Mr. Littleton did not secure a bond
and did not pay the bond premium for the time period after mid-1998 until
December 8, 2000. Mr. Littleton had no valid license from the Department to
operate his business from July 1, 1998, through December 19, 2000.

* Mr. Littleton continued to operate his sewage disposal services business, advertise

his business in the local telephone directory, and charge and collect fees from
customers for his services from July 1, 1998 and through early December, 2000.

On July 27, 1999, and October 22, 1999, the Department mailed notices to Mr.
Littleton explaining that his license could not be issued, and that the Department
did not have evidence of a valid insurance bond on file for his business. The letters
were sent to Mr. Littleton’s correct business address and were not returned to the
Department.
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On November 16, 2000, Mr. Littleton pumped the septic tank for the Klamath
Humane Society in Klamath Falls, Oregon, and billed the society $619 for his
work.

On December 8, 2000, Mr. Littleton secured an insurance bond and on December
19, 2000, obtained a valid license from the Department to operate his business
through June 30, 2001.

The Department issued a Notice of Noncompliance (NON, Attachment J.3.) to Mr.
Littleton on January 25, 2001. The NON informed Mr. Littleton that performing
sewage disposal services, and advertising or purporting to be in the business of
performing such services, without first obtaining a license from the Department, is
a Class T violation. The NON stated that the violation would be referred to the
Department’s Office of Compliance and Enforcement for enforcement action.

The Department issued a Notice of Civil Penalty Assessment (Attachment J.B.) on
June 15, 2001, finding Mr. Littleton liable for a civil penalty in the amount of
$1,000 for the violation. On November 13, 2001, the Hearings Officer upheld the
Department’s finding and $1,000 civil penalty.

In his appeal brief (Attachment F), Mr. Littléton took the following exceptions to

the Proposed Order:

1) he did not receive notice from his insurance agent that his bond was due to be
cancelled in the near future;

2) he had a valid bond through December 1998 and possibly into January 1999;

3) he did not receive the notices that the Department mailed him in July and
October 1999; and

4) he believed he could operate the business because the Department cashed his
checks for license renewals and issued vehicle tags to him for the 1999-2000
license year.

With his appeal brief, Mr. Littleton enclosed two exhibits: a copy of a $100 check
made out from Dorothy Littleton (Mr. Littleton’s wife) to Midland Empire
Insurance Agency and dated January 15, 1998, and photographs of vehicle tags on
his truck for the license years of 1997-1998, 1999-2000, and 2000-2001.

In its reply brief (Attachment D)), the Department argued that Mr. Littleton’s
exceptions relate to events that occurred prior to the time period for which the
Department assessed the civil penalty, and therefore do not atfect the Hearing
Officer’s finding that Mr. Littieton did not have a license during the 2000-2001
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EQC
Authority

Alternatives

license period.

'The Department also argued that Mr. Littleton improperly requested the
Commission to admit new evidence that was not introduced at the hearing. Oregon
Administrative Rule (OAR) 340-011-0132(4) requires that a request to present
additional evidence must be submitted by motion and be accompanied by a
statement specifying the reason for the failure to present the evidence to the
Hearing Officer. Mr. Littleton’s request did not comply with this requirement.

The Commission has the authority to hear this appeal under OAR 340-011-0132.

The Commission may:

1. Asrequested by the Department, uphold the Hearing Officer’s Proposed
Order finding that Mr, Littleton performed sewage disposal services, or
advertised or represented himself as being in the business of performing such
services, without first obtaining a business license from the Department and
is liable for the $1,000 civil penalty.

2. Asrequested by Mr. Littleton, reverse the Hearing Officer’s decision, based

on his exceptions and reasoning.

Uphold the Hearing Officer’s decision but adopt different reasoning.

4.  Remand the case to the Hearing Officer for further proceeding and to
consider the new evidence.

W

In reviewing the proposed order, findings of fact and conclusions of law, the
Commission may substitute its judgment for that of the Hearing Officer except as
noted below.! The proposed order was issued under current statutes and rules
governing the Hearing Officer Panel Pilot Project.” Under these statutes, the
Department’s contested case hearings must be conducted by a hearing officer
appointed to the panel, and the Commission’s authority to review and reverse the
Hearing Officer’s decision is limited by the statutes and the rules of the
Department of Justice that implement the project.

' OAR 340-011-0132.
% Or Laws 1999 Chapter 849.
*1d. at § 5(2); § 9(6).
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Attachments

The most important limitations are as follows:

(1) The Commission may not modify the form of the Hearing Officer’s Proposed
Order in any substantial manner without identifying and explaining the
modifications. *

(2) The Commission may not modify a recommended finding of historical fact
unless it finds that the recommended finding is not supported by a
preponderance of the evidence. > Accordingly, the Commission may not
modify any historical fact unless it has reviewed the entire record or at least
all portions of the record that are relevant to the finding.

(3} The Comnmission may not consider any new or additional evidence, but may
only remand the matter to the Hearing Officer to take the evidence. °

The rules implementing these statutes also have more specific provisions
addressing how Commissioners must declare and address any ex parte
communications and potential or actnal conflicts of interest.’

In addition, the Commission has established by rule a number of other procedural
provisions, including: '

(1) The Commission will not consider matters not raised before the hearing
officer unless it is necessary to prevent a manifest injustice. ®

(2) The Commission will not remand a matter to the Hearing Officer to consider
new or additional facts unless the proponent of the new evidence has properly
filed a written motion explaining why evidence was not presented to the
hearing officer.”

The complete, official case record is attached.

A. Letter from Mikell O’Mealy, dated June 14, 2002
B. Appellant’s Response Brief, dated April 10, 2002
C. Letter from Stephanie Hallock, dated March 14, 2002
D. Department’s Reply Brief, dated March 13, 2002

“1d. at § 12(2).

5 Id. at § 12(3). A historical fact is a determination that an event did or did not occur or that a
circumstance or status did or did not exist either before or at the time of the hearing.

SId. at § 8; OAR 137-003-0655(4).

7 OAR 137-003-0655(5); 137-003-0660.

¥ OAR 340-011-132(3)(a).

7 Id. at (4).
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Department’s Amended Motion to Extend Time for Filing of Respondent’s
Brief, dated March 13, 2002

Appellant’s Exceptions and Brief, dated February 10, 2002

Letter from Mikell O’Mealy, dated January 10, 2002

Appellant’s Petition for Commission Review, dated December 30, 2001
Proposed Order for Assessment of Civil Penalty, dated November 30, 2001
Exhibits from Hearing of November 6, 2001

Notice of Contested Case Rights

Notice of Assessment of Civil Penalty and Exhibit 1, dated June 15, 2001
Cover Letter to Notice of Assessment of Civil Penalty

Appellant’s Answer and Appeal, dated July 13, 2001

Notice of Heartng, dated October 11, 2001

Receipt for performing sewage disposal services at Klamath Humane
Society, dated November 16, 2001

Yellow pages phone book advertisement for Brian’s Sewer & Septic
Service

3. Notice of Noncompliance, dated January 25, 2001

4. Sandy McClure’s phone log for December, 2000

5. Faxes and letters from Midland Empire Insurance Agency

6

7

3

== mam
SEoow

b

Fax from Webb Wilson (Insurance company)
Letter from the department to Mr., Littleton, dated July 27, 1999
Letter from the department to Mr. Littleton, dated October 22, 1999

9.  License application information from Mr. Littleton
101. Check Report
Documents OAR Chapter 340, Division 11; ORS Chapter 468
Available
Upon Request
Report Prepared by:

WJM( ﬁilfm O‘JQ{/\I/

Mikell O’Mealy
Assistant to the Commission
Phone: (503) 229-5301




Oregon Department of Environmental Quality

811 SW Sixth Avenue

John A. Kitzhaber, M.ID,, Governor Portlan d, OR 9720 4_'1390
' (503) 229-5696

TTY (503) 229-6993

June

-Mareh 14, 2002

Brian H, Littleton, DBA
Brian’s Sewer & Septic Service
2252 Vine Ave.

Klamath Falls, OR 97601-3463

Bryan Smith

Department of Environmental Quality
811 SW Sixth Ave.

Portland, OR 97204-1334

RE: Case No. WQ/0I-ER-01-065

The appeal in the above referenced matter has been set for the regularly scheduled Environmental
Quality Commission meeting on Thursday, July 25, 2002. The matter will be heard in the regular
course of the meeting. The meeting will be held at the Department of Environmental Quality
headquarters building, room 3A, 811 S.W. Sixth Avenue, in Portland, Oregon. As soon as the
meeting agenda and case record are available, I will forward those documents to you.

The Commission will hear oral arguments from each party at the meeting. Each pafty will be
allowed five minutes for opening arguments, followed by five minutes of rebuttal and two

minutes for closing arguments.

If you have any questions or need special accommodations for the meeting, please contact me at
(503) 229-5301 or (800) 452-4011 ex. 5301 within the state of Oregon.

Sincerely,

Wil
Mikell O’ Mealy
Assistant to the Commission

DEQ1 &
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IN THE MATTER OF;
BRIAN LITTLETON,
dba/BRIAN'S SEWER & SEPTIC SERVICE

PETITONER

No. WQ/OI-ER-01-065
KLAMATH COUNTY

By FAX: 503-229-8762

RESPONSE BRIEF

The petitioner wishes 1o object to the granting of the extension of time
for the flling of the Depariment’'s Brief. “While the Department was in error, it
contends the the error was harmless - - - - °

This action lecavcs the petitioner to assume that the errors of the
Department are allowed 1o circumvent the law and the gutdelines of the State
of Orcgon and the Department, and wonder if the petitioner would have been
afforded the same considcration. From the position of the petitioner, this
is the basis of the case hefore us. A “harmless error’ on the part of the

Departinent, which caused an “error” on behall of the petitioner, which now

the petitioner has been assessed a civil penalty.

IV. Arguments

A. Petitioner believes that his cxceptions do challenge the
Finding of Fact. As lhe exceptions relate to events thal took place prior to
the July 1, 2000 event. They are proof that the allepations testified to by the
Department for the two (2) years previous were in “error”,

Although, 1t may be expected that the “Petitioner is responsible for
making certaln that all the requirements of his application for a license are in

order each year”, it is also expecied that when that Agency of the State of

Page / h/f«’. No. WG/OI-LER-01-065
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Oregon has a Department that Heenses busincsses for that Department, and
has an applicalion, certain, for that licensing, which makes'changes in the

application format, should send out that current application to the licensed
businesses, as they had in previous years. But, the Department, did not send
out the current application to the petitioncer for Lhe year In question. This, 1

can only assume was again a Department “error”.

B. Petitioner did not improperly ask the commission to admit new
cvidence and evidence that is inconsistent. Petitioner presented physical
evidence to rebut testhnony that was presented by the Department at the
hearing that was not stated in the origlnal allegalions and the petitioner had
no opportunity to present evidence, except te verbally rebut, and thus was not
considered in the Finding of Facts.

The Department testified that the Pelilloner “was not licensed for the
prevlbus two (2) years” and that the tags and licenses that the petitioner
recelved, "was sent oul in crror”, although the Department cashed the checks
and did not refund the fee's for the licensing of those two (2) years to the

petitioner.

April 10, 2002

Page < No. WQ/OI-ER-01-065
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Department of Environmental Quality
811 SW Sixth Avenue

Portland, OR 97204-1390

(503) 229-5696

TTY (503) 229-6993

March 14, 2002

Brian H. Littleton, DBA

Brian’s Sewer & Septic Service
2252 Vine Ave. )
Klamath Falls, OR 97601-3463

Bryan Smith

Department of Environmental Quality
811 SW Sixth Ave.

Portland, OR 97204-1334

RE: Case No. WQ/0I-ER-01-065

On March 13, 2002, the Environmental Quality Commission received a request for an
extension of the deadline for filing briefs on behalf of the respondent in the above
referenced case. The respondent’s brief was due on March 10, 2002. Due to an error
on the part of the respondent’s representative, the brief was not filed until March 13,
2002. An extension of the deadline to March 13, 2002, has been granted. If you have
any questions, please feel free to contact Mikell O’ Meaiy, Assistant to the Commission,
at (503) 229-5301 or (800) 452-4011 ex. 5301 within the state of Oregon.

Sincerely,

WWW
Stephanie Hallock
Director

DEQ-1 @
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION
OF THE STATE OF OREGON

IN THE MATTER OF: ) RESPONDENT’S BRIEF
BRIAN LITTLETON, )
dba/BRTAN’S SEWER & SEPTICE SERVICE, ) No.WQ/OL-ER-01-065
) KLAMATH COUNTY
PETITIONER )

Respondent, Department of Environmental Quality (Department), submits this Brief to the
Environmental Quality Commission (Commission) for its consideration in the appeal of the
Hearing Officer’s Proposed Order in Notice of Assessment of Civil Penalty (Notice) No, WQ/OI-
ER-01-065, filed by Brian Littleton, doing business as Brian’s Sewer & Septic Service, Petitioner.

I. CASE HISTORY

On June 15, 2001, the Department assessed Petitioner a $1,000 civil penalty for allegedly
performing sewage disposal services and purporting to be in the business of performing such
services without first obtaining a valid sewage disposal service license from the Department.
Petitioner appealed and a contested case hearing was held on November 6, 2001. On November 30,
2001, the Hearing Officer issued a Proposed Order finding that Mr. Littleton performed sewage
disposal services and purported to be in the business of performing such services without first
obtaining a valid sewage disposal service license from the Department. The Proposed Order ﬁpheld
the Department’s assessment of a $1,000 civil penalty.

1. COMMISSION ACTION REQUESTED

The Department requests that the Commission issue a Final Order upholding the Hearing
Officer’s Proposed Order.

. HEARING OFFICER’S CONCLUSIONS

The Hearing Officer concluded that: (1) Petitioner Littleton violated ORS 454.695(1) and
OAR 340-071-0600(1) by performing sewage disposal services and by advertising his sewage
disposal business between July 1, 2000, and December 19, 2000 without a valid license from the

Department; and (2) A $1,000 civil penalty should be imposed against Petitioner.

Page1- RESPONDENT’S BRIEF
CASE NO., (WQ/OI-ER-01-065)
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IV. ARGUMENTS

A. Petitioner’s exceptions do not challenge any Finding of Fact on which the
Hearing Officer’s Proposed Order is based. Petitioner makes five exceptions to the Hearing
Officer’s Proposed Order. Petitioner’s exceptions relate to alleged events that took place prior to
July 1, 2000, and his beliefs at that time, and do not address the 2000-2001 license period for
which the Department has assessed a civil penalty. Furthermore Petitioner’s beliefs would only
relate to the mental state component, or “R” factor, of the Department’s civil penalty assessment.

However, the R factor can not be reduced because the Department has already assessed
Petitioner the lowest R factor possible. As the Hearing Officer noted in the Opinion, Petitioner is
responsible for making certain that all the requirements of his application for a license are in
order each year. Petitioner also bears the responsibility for making certain th.at he has a valid
license to operate his sewage disposal business each licensing period. None of petitioner’s
exceptions would change the Hearing Officer’s findings that Petitioner did not have a license
during the 2000-2001 license period, and that the Department’s assessment of a $1,000 civil
penalty for providing sewage disposal services without a license during this time period is correct
and should be upheld.

B. Petitioner improperly asks the Commission to admit new evidence and
evidence that is inconsistent with the Hearing Officer’s Findings of Facts. In his exceptions,
Petitioner requests that the Commission consider evidence that was not introduced at the Hearing,
evidence that was not included in the Findings of Facts, and evidence that is inconsistent with the
Findings of Facts. Regarding Petitioner’s request to consider new evidence, OAR 340-011-0132(4)
requires that a request to present additional evidence must be submitted by motion and be
accompanied by a statement specifying the reason for the failure to present the evidence to the
hearing officer. Petitioner’s requests do not comply with this requirement. Regarding Petitioner’s
exceptions that are inconsistent with the Findings of Fact, OAR 137-003-0665(4) states that an
agency may modify a finding of historical fact made by the Hearing Officer only if the agency

determines the finding made by the Hearing Officer is not supported by a preponderance of the

Page2-  RESPONDENT’S BRIEF
CASE NO. (WQ/OI-ER-01-065)
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evidence in the record. Petitioner has not shown why the Hearing Officer’s Findings of Fact

were in error. For these reasons the Commission should not consider Petitioner’s exceptions.

Date Bryan Smith, Environmental Law Specialist

Page3-  RESPONDENT’S BRIEF
CASE NO. (WQ/ORER-01-065)
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION

OF THE STATE OF OREGON
IN THE MATTER OF: ) AMENDED MOTION TO EXTEND
BRIAN LITTLETON, ) TIME FOR FILING OF
dba/BRIAN’S SEWER & SEPTICE SERVICE, ) RESPONDENT’S BRIEF
) No.WQ/OI-ER-01-065
PETITIONER ) KLAMATH COUNTY

On November 30, 2001, the Commuission’s Hearing Officer issued a Proposed Order in the
referenced case. Mr. Littleton timely filed a Petition requesting that the Commission review the
Hearing Officer’s Proposed Order. M. Littleton’s Exceptions and Brief were also timely filed.
that the Commission issue a Final Order upholding the Hearing Officer’s Proposed Order,

The Department’s Brief was due to be filed March 10, 2002. Due to an error on the part of
the Department’s lay representative, the Department’s Brief was not filed until March 13, 2002.

Oregon Administrative Rule 340-011-1 32(3)(e) grants the Chair of the Commission or the
Director of the Department unlimited discretion to grant extensions on the filings of briefs in
Petitions for Commission Review. The Department moves the Chair and the Director to extend the
deadline for filing of the Department’s Brief to March 13, 2002. While the Department was in
error, it contends that the error was harmless because the Petitioner was not prejudiced in any

manner as a result of the late filing, nor were the proceedings in this case unduly delayed.

Date Bryan Smith, Enviroftmental Law Specialist

Page 1 - AMENDED MOTION TO EXTEND TIME FOR FILING
CASE NO. (WQ/OI-ER-01-065)
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g’l«m d Sewer & Septic Service

Brian H. Littleton, Owner/Operealoyr

2252 Vine Avenue 541-802-6478
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Department of Environmental Quality
811 SW Sixth Avenue
Portland, OR 97204-1390

Att'n: Mikell O'Mealy
Assistant to the Commission

Via FAX 503-229-6762

RE: Case No. WQ/0I-ER-01-085

Under OAR 340-011-0132, we wish to file exceptions and brief. |

We take exception to the FINDINGS OF FACT, No. 3, No. 4, No. 5, No. 6, No. 10.

No. 3: We received no notice from our insurance agent that our bond was shortly due to be
canceled, as we had a valid bond at the running through December 1998',J)ossibl into
January 1998, Enclosed exhibit No. 1: copy of canceled check written to Midland Empire
Insurance dated 1/15/98, deposited in their bank 1/30/98 for DEQ bond.

No. 4: We were issued the 1998-1999 license and tags for the truck as wa had a valid
bond at the time.

No. 5. To tha best of my knowledge, we racsived no notice from the DEQ in July 1999

But, we did receive a phone call from Ms. Sandy MeClure about July 7 to possibly July

10, 1999, informing us that the name on our application did not correspond with what was

reportedl?r on the truck, It was said that the name on the truck was Brian's Septic Service,

and our license said Brian's Sewer & Septic service. | had to Fq]o and take pictures of the

truck and send them to Ms. McClure, to prove the truck said the same as our renewal _

gpplécation, Brian's Sewer & Septic Service. Nothing was said about our not having a valid
ond.

No. 6: We did not receive a letter from the DEQ in October 1298, We did receive a
phone call, About December 10 or 11, 1999, again from Ms. McClure, apologizing that
the renewal had not been sent out yet. It was taking longer because everyone's renawal
wara being inspected for mistakes or omisslons, and she asked If | knew our assumed
business name had expired. | fold her, no | did not know, that | would renew it
immediately, Which | did with a check dated December 12, 1999, Nothing was said about
our not having a valld bond.

No.10: We beligved we could operate the business because DEQ cashed our check and
we were issued tags for the 99-00 year, and the license was always included in the
envelop with the tags. We were naver informed that we did not have a valid license, until
we received the summons or complaint from DEQ in early December 2000.

Enclosed are two (2) exhibits; 1.) Copy of check 2) picture of tags on the truck.

Srn il Lortlofom Dty Ltoh.,

Brian H Littletorr” Dorothy J. Littleton

.........................................................................

Billing 541-884-9111 FAX 541-882-6351
OR CCB# 39964 PUC Auth. 32927 DEQ Permit# 36585
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Department of Environmental Quality
811 SW Sixth Avenue

Portland, OR 97204-1390

(503) 229-5696

TTY (503) 229-6993

Via Certified Mail

Brian H. and Dorothy J. Littleton

DBA: Brian’s Sewer and Septic Service
2252 Vine Avenue

Klamath Falls, OR 97601

RE: Case No. WQ/0I-ER-01-065 _
Dear Mr. and Mrs. Littleton:

On January 2, 2002, the Environmental Quality Commission received your timely request for
Commission review of the Proposed Order for the above referenced case.

The hearings decision for this case outlined appeal procedures, including filing of exceptions and
briefs. The hearing decision and Oregon Administrative Rules (OAR 340-011-0132) state that
you must file exceptions and brief within thirty days from the filing of your request, However,
because of my delay in getting this letter to you, I am extending the timeline for your submittal of
exceptions and briefs to be thirty days from the date of this letter (i.e., submit by February 10,
2002). Your exceptions should specity the findings and conclusions that you object to in the
Proposed Order and include alternative proposed findings. Once your exceptions have been
received, or, if no exceptions have been received by February, 10, 2002, the Department will file
an answer brief within thirty days. I have enclosed a copy of the applicable administrative rules.

To file exceptions and briefs, please mail these documents to Mikell O’Mealy, on behalf of the
Environmental Quality Commission, at 811 SW 6th Avenue, Portland, Oregon, 97204, with
copies to Bryan Smith, Department of Bnvironmental Quality, at 811 SW 6th Avenue, Portland,
Oregon, 97204. '

After both parties file exceptions and briefs, this item will be set for Commission consideration
at a regularly scheduled Commission meeting, and I will notify you of the date and location. If
you have any questions about this process, or need additional time to file exceptions and briefs,
please call me at 503-229-5301 or 800-452-4011 ext. 53?1 within the state of Oregon.

Sincerely,

Mk (1

Mikell O’"Mealy

Assistant to the Commission

cc: Bryan Smith

DEQ-1




Oregon Administrative Rules 340-011-0132

Alternative Procedure for Entry of a Final Order in Contested Cases Resulting from
Appeal of Civil Penalty Assessments

(1) Commencement of Review by the Commission:

(a) Copies of the hearing officer's Order will be served on each of the participants in accordance
with OAR 340-011-0097. The hearing officer's Order will be the final order of the
Commission unless within 30 days from the date of service, a participant or a member of the
Commission files with the Commission and serves upon each participant a Petition for
Commission Review. A proof of service should also be filed, but failure to file a proof of
service will not be a ground for dismissal of the Petition.

(b) The timely filing of a Petition is a jurisdictional requirement and cannot be waived.

(c) The timely filing of a Petition will automatically stay the effect of the hearing officer's Order.

(d) In any case where more than one participant timely serves and files a Petition, the first to file
will be the Petitioner and the latter the Respondent,

(2) Contents of the Petition for Commission Review. A Petition must be in writing and need only
state the participant's or a Commissioner's intent that the Commission review the hearing
officer's Order.

(3) Procedures on Review: _

(a) Petitioner's Exceptions and Brief: Within 30 days from the filing of the Petition, the
Petitioner must file with the Commission and serve upon each participant written exceptions,
brief and proof of service. The exceptions must specify those findings and conclusions
objected to, and also include proposed alternative findings of fact, conclusions of law, and
order with specific references to the parts of the record upon which the Petitioner relies.
Matters not raised before the hearing officer will not be considered except when necessary to
prevent manifest injustice. _

(b) Respondent's Brief: Each participant will have 30 days from the date of filing of the
Petitioner's exceptions and brief, in which to file with the Commission and serve upon each
participant an answering brief and proof of service. If multiple Petitions have been filed, the
Respondent must also file exceptions as required in (3)(a) at this time.

(c) Reply Brief: Each participant will have 20 days from the date of filing of a Respondent's
brief, in which to file with the Commission and serve upon each participant a reply brief and
proof of service.

(d) Briefing on Commission Invoked Review: When one or more members of the Commission
wish to review a hearing officer's Order, and no participant has timely filed a Petition, the
Chairman will promptly notify the participants of the issue that the Commission desires the
participants to brief |' The Chairman will also establish the schedule for filing of briefs. The
participants must limit their briefs to those issues. When the Commission wishes to review a
hearing officer's Order and a participant also requested review, briefing will follow the
schedule set forth in subsections (a), (b), and (c¢) of this section.

{e) Extensions: The Chairman or the Director, may extend any of the time limits contained in this
rule except for the filing of a Petition under subsection (1) of this rule. Each extension request
must be in writing and be served upon each participant. Any request for an extension may be
granted or denied in whole or in part.



(f) Dismissal: The Commission may dismiss any Petition if the Petitioner fails to timely file and
serve any exceptions or brief required by this rule.

(g) Oral Argument: Following the expiration of the time allowed the participants to present
exceptions and briefs, the Chairman will schedule the appeal for oral argument before the
Commission.

(4) Additional Evidence: A request to present additional evidence will be submitted by motion
and be accompanied by a statement specifying the reason for the failure to present the
evidence to the hearing officer. If the Commission grants the motion or decides on its own
motion that additional evidence is necessary, the matter will be remanded to a hearing officer
for further proceedings.

(5) Scope of Review: The Commission may substitute its judgment for that of the hearing officer
in making any particular finding of fact, conclusion of law, or order except as limited by OAR
137-003-0665.

Stat. Auth.: ORS 183.335 & ORS 468.020

- Stats. Implemented: ORS 183.430 & ORS 183.435

Hist.: DEQ 78, . 9-6-74, ef. 9-25-74; DEQ 115, f. & ef. 7-6-76; DEQ 25-1979, f. & ef. 7-5-79;
DEQ 7-1988, 1. & cert. ef. 5-6-88; DEQ 1-2000(Temp), f. 2-15-00, cert. ef. 2-15-00 thru 7-31-
00; DEQ 9-2000, f. & cert. ef. 7-21-00




BRIAM'S Sewer & Septic IM:541-882-6351 JAN 01’02 0:50 No.0O01 P.O1

December 30, 2001

Stephanie Hallock, Director
Department of Environmental Quality
811 SW Sixth Avenue

Portland, OR 97204

FAX 503-229-6762

RE: Ref No.: G60573
Agency Case No. WQ/0I-ER-01-065

Dear Ms.Hallock,

We wish to flle a “Petition for Revicw" of the above case, under OAR 340-
011-0132(1) and (2}

Thank You

Brian H. & Dorothy J Littleton

DBA: Brian's Sewer & Septic Service
2252 Vine Avenue

Klamath Falls, OR 97601
541-884-9111

541-882-6478

541-882-6351 FAX




Ref No.:  G60573 | STATE OF OREGON Dec Mailed:  11/30/01

Case No: 01-GAP-00090 Before the Hearing Officer Panel Mailed by: DVL
Case Type: DEQ For the
DEPT OF ENVIRONMENTAL QUALITY
875 Union Street NE

Salem, Oregon 97311

BRIAN H. LITTLETON, DBA EPT OF ENVIRONMENTAL QUALITY
BRIAN'S SEWER & SEPTIC SERVICE 811 SW 6TH AVE
2252 VINE AVE
KLAMATH FALLS OR 97601 3463 PORTLAND OR 97204 1334
BRYAN SMITH

811 SW 6TH AVE

PORTLAND OR 97204 1334

The following HEARING DECISION was served to the parties at their respective addresses.

s:unerges\gapitemplate\gapdec.dot 7/24/00 (S)




Proposed Order (DEQ)
Page 1

Brian Littleton, dba/Brian’s
Sewer & Septic Service

STATE OF OREGON
BEFORE THE HEARING OFFICER PANEL
FOR THE ENVIRONMENTAL QUALITY COMMISSION

IN THE MATTER OF: )
) PROPOSED ORDER
)
Brian Littleton, dba/Brian’s ) Hearing Officer Panel Case No. G60573
) Agency Case No. WQ/0I-ER-01-065
Sewer & Septic Service, ) KLAMATH COUNTY
)
Respondent. )
HISTORY OF THE CASE

The Department of Environmental Quality (DEQ) issued a Notice of Assessment of Civil
Penaity pursuant to Oregon Revised Statutes (ORS), ORS 468.126 through 468.140, ORS
Chapter 183, and Oregon Administrative Rules (OAR), OAR Chapter 340, Divisions 11 and 12,
to Respondent Brian Littleton, doing business as Brian’s Sewer & Septic Service, on June 15,
2001. The notice alleges that between July 1, 2000 through December 19, 2000, respondent
violated ORS 454.695(1) and OAR 340-071-0600(2)" (sic) by performing sewage disposal

_services and representing himself to be in business to perform such services without first
obtaining a valid sewage disposal service license from DEQ. The notice assesses a civil penalty
in the amount of $1,000.

On or about Juiy 12, 2001 respondent filed a written answer and request for hearing.

A hearing was held in Klamath Falls, Oregon on November 6, 2001 before Ken L. Betterton,
administrative law judge. Bryan Smith, environmental law specialist, represented DEQ. Brian
Littleton appeared pro se. Angela Scott, Robert Baggett and Sandra McClure testified as
witnesses for DEQ. Brian Littleton and Dorothy Littleton testified for the respondent.

I closed the record at the conclusion of the hearing on November 6, 2001 and took the case under
advisement. :

! The reference to subsection (2) is an obvious typographical error. It should read OAR 340-071-0600(1).
Subsection (1) of OAR 340-071-0600 addresses the necessity of a valid license in order to operate. Subsection (2)
addresses two types of license endorsements, installer or pumper, that may be issued. QAR 340-071-0600(2) read:
(2) Two types of license endorsements may be issued:
(2) Installer, * * ¥,

(b) Pumper. * * *,
G60573Brians




Proposed Order (DEQ)
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Brian Littleton, dba/Brian’s
Sewer & Septic Service

EVIDENTIARY RULING

Administrative Law Judge Exhibits A through E, DEQ Exhibits 1 through 9, and respondent
Exhibit 101 were admitted into the record without objection.

ISSUES

(1) Did respondent perform sewage disposal services or advertise or represent himself as being in
the business of performing such services without first obtaining a license from DEQ, in violation
of ORS 454.695 and OAR 340-071-0600(1)7

(2) If respondent performed such services or advertised or represent himself in business to
perform such services without a valid license, what penalty, if any, should be imposed under
OAR Chapter 340, Division 11 and 127

FINDINGS OF FACT

(1) Brian Littleton (Littleton) has operated Brian’s Sewer & Septic Service as a sole
proprietorship in the Klamath Falls, Oregon area since the 1980s. He provides septic tank
cleaning and pumping services to residences and businesses in the Klamath basin. Dorothy
Littleton, Littleton’s wife, also works in the business, answering the phone and keeping the
firm’s books. Littleton had a valid license with DEQ fo operate his business through June 30,
1998.

(2) No person can legally perform sewage disposal services or advertise or represent themselves
as being in the business of performing such services without first obtaining a business license
from DEQ. In order to obtain a license, a person must, among other requirements, pay the
appropriate license fee and show DEQ evidence of a valid bond. DEQ issues licenses for sewage
disposal service businesses annually on a fiscal year basis from July 1 through June 30.
Insurance companies generally issue bonds to sewage d1sposal service businesses for a three year
period. :

(3) In May 1998 Littleton’s insurance agent notified him in writing that his bond would be
cancelled shortly due to his failure to pay his bond renewal premium. (Ex. 5 at 3.) Littleton was
in the process in 1998 of changing insurance agents to obtain his bond. Littleton did not secure a
bond and pay the bond premium for the time period after mid 1998, until early December 2000,
when DEQ notified him that he would be cited for operating his business without a license.

(4) Littleton paid a license renewal fee of $190 to DEQ in early July 1998 for the July 1998
through June 1999 licensure period. DEQ cashed Littleton’s check, but did not issue Littleton a
license for that period because Littleton did not provide evidence of a valid insurance bond.
Littleton had no valid license from DEQ to operate his business for the July 1998 through June
1999 license period.

(G60573Brians



Proposed Order (DEQ)
Page 3

Brian Litileton, dba/Brian’s
Sewer & Septic Service

(5) Littleton mailed a sewage license renewal packet to DEQ, including a check for $190 for the
license renewal fee, prior to July 1, 1999 for the July 1999 through June 2000 licensure period.
(Ex. 101.) DEQ cashed Littleton’s $190 check. On July 27, 1999 DEQ mailed a notice to
Littleton informing him that his license renewal application was incomplete, that his license
could not be issued, that he needed to mail additional money to apply for a new license, rather
than for a license renewal because he had not been issued a license for the previous year, and that
DEQ had no record of a valid bond for his business. (Ex. 7.) DEQ mailed the notice to Littleton
at his correct business address on file with DEQ. The U.S. Postal Service did not return the
notice DEQ mailed to Littleton as not deliverable. Littleton did not secure a bond and did not
respond to DEQ’s July 27, 1999 notice. Sometime in August or September 1999 DEQ mailed
stickers for Littleton to put on his pump truck. DEQ should not have mailed respondent those
stickers because he lacked a valid license to operate his business. Littleton had no valid license
from DEQ to operate his business for the July 1999 through June 2000 license period.

(6) On October 22, 1999 DEQ mailed a copy of the July 27, 1999 notice to Littleton, with an
additional handwritten note for Littleton to call DEQ about his license, or have his bond issued
immediately. (Ex. 8.) DEQ mailed the October 22 notice to Littleton’s correct business address.
The U.S. Postal Service did not return the October 22 notice to DEQ as not deliverable. Littleton
did not respond to the October 22 notice, nor did he secure a bond and provide evidence of the
bond to DEQ. :

(7) Littleton continued to operate his septic tank and sewage disposal business, advertise his
business in the local telephone directory, and charge and collect fees from customers for his
services after June 30, 1998 and through early December 2000, On November 16, 2000 Littleton
pumped the septic tank for the Klamath Humane Society in Klamath Falls, and ’oilled the society
$619 for his work. (Ex. 1.) The Klamath Falls Environmental Health Agency inspected the job
and discovered that Littleton did not have a current license from DEQ to operate his business.
The agency alerted DEQ, which started an investigation that led to the Notice of Assessment of
Civil Penalty it issued to Littleton.

(8) Littleton secured a bond on December 8, 2000 and obtained a valid license from DEQ on
December 19, 2000 to operate his sewage disposal business through June 30, 2001. (Ex. 9.)

(9) Dorothy Littleton had back surgery October 23, 2000. She remained in the hospital for a few
days, then recuperated at home. Dorothy Littleton experienced health problems for several
months leading up to her surgery in October 2000. She took medications both before and after
ber surgery that made her sleepy and lethargic. Because of her health problems, she did not pay
as close attention to the business’s correspondence and paperwork as she did when her health
was better.

(10} Littleton believed he could operate his business after July 1999 because DEQ cashed his
two license renewal checks, and because DEQ issued him stickers for his pump truck.

CONCLUSIONS OF LAW

G60573Brians




Proposed Order (DEQ)
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Brian Littleton, dba/Brian’s
Sewer & Septic Service

(1) Respondent Littleton violated ORS 454.695(1) and OAR 340-071-0600(1) by performing
sewage disposal services and by advertising his sewage disposal business between July 1, 2000
and December 19, 2000 without a Vahd license from DEQ.

(2) A $1,000 civil penaity should be imposed against respondent.

OPINION

Oregon law requires that persons be licensed by DEQ to perform sewage disposal services or to
advertise or purport to be in the business of performing such services.

ORS 454.695 provides:

(1) No person shall perform sewage disposal services or advertise or purport to be in the
business of performing such services without first obtaining a license from the

. Department of Environmental Quality.

L I

(3) Application for a license required under subsection (1) of this section must be

accompanied by * * * the bond described in ORS 454.705.
* ok # k%

ORS 454.705(1) states:

(1) An applicant for a license required by ORS 454,695 shall execute a bond in favor of
the State of Oregon, * * *,

 OAR 340-071-0600(1) provides:

(1) No person shall perform sewage disposal services or advertise or represent
himself/herself as being in the business of performing such services without first
obtaining a business license from the Department. Unless suspended or revoked at an
earlier date, a Sewage Disposal Service business license issued pursuant to this mle
expires on July 1 next following the date of issuance. * * *.

Respondent did not have a valid hcense during the period July 1, 2000 through December 19,

2000.2

DEQ issues licenses for persons to operate sewage disposal businesses annually to cover a
license period for the fiscal year from July 1 through June 30. Applicants or licensees renewing
-their license must provide DEQ with evidence that their business is bonded.

? In fact, respondent lacked a valid license after June 30, 1998 until December 19, 2000. DEQ apparently chose not
to assess civi} penalties against respondent for those earlier two license periods, July 1998 through June 1999, and

July 1999 through Fune 2000.
G60573Brians
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Brian Littleton, dba/Brian’s
Sewer & Septic Service

Respondent got off track in mid 1998 by not providing DEQ with evidence of his bond.
Apparently respondent was in the process of changing his insurance company or purchasing a
new bond, but failed to follow through with that effort and let his bond lapse. Respondent bears
the responsibility, however, of making certain that his bond was in force and evidence of its
validity properly submitted to DEQ.

Respondent argues that DEQ bears responsibility for his predicament because the agency cashed
his license renewal checks in July 1998 and June 1999 and issued him stickers for his pump
truck. However, respondent is responsible for making certain that all the requirements of his
application for a license are in order each year. Although DEQ should not have issued the
stickers for respondent’s truck, DEQ did not issue a license to respondent in 1998 and 1999
because respondent did not comply with ORS 454.695(1) and OAR 340-071-0600(1) by
providing evidence of a bond and paying the required license fee. Respondent needed a valid
license in order to operate. Moreover, respondent presented no evidence that he mailed DEQ
any license renewal fee prior to July 2000 for the license period beginning July 1, 2000, the time
period encompassing the cited violation,

If DEQ had issued a license to respondent in 1998 and 1999, the license would have looked like
the license the agency finally issued him in December 2000, as shown on Exhibit 9, that allowed
him to operate legally after December 19, 2000. - Respondent did not have a valid license for
1998 through 1999 and 1999 through 2000. However, DEQ has cited respondent only for
operating without a valid license for the period July 2000 through early December 2000.

Respondent operated his business after July 1, 2000 by responding to calls for service, pumping
septic tanks with his truck, collecting fees, and advertising his business. On November 16, 2000
he pumped a septic tank for the local humane society, which apparently triggered an inspection
that led to the investigation resulting in the assessment of a civil penalty against respondent.

Respondent also argues that his wife’s health problems were partly responsible for his failure to
obtain a valid license. Respondent’s wife had serious health probiems during much of 2000,
resulting in her back operation in October 2000. Respondent’s wife keep the firms books.  Her
health problems no doubt distracted both respondent and his wife from tending to the firm’s
paperwork and books. However, respondent’s license problem started long before mid 2000.
DEQ mailed respondent two letters in 1999, on July 27 and on October 22, alerting respondent to
the fact that his license and bond were not in order. Respondent had ample opportunity to
correct the problem long before July 2000. Had respondent not allowed his bond and license to
lapse before July 2000, he would have found it easier simply to renew his license for the July
2000 through June 2001 license period. Ultimately, respondent bears the responsibility for
making certain that he has a valid license to operate his sewage disposal business each licensing
period.

Respondent violated ORS 454.695(1) and OAR 340-071-0600(2) by operating his sewage
disposal business without a license between July 1, 2000 and December 19, 2000. :

G60573Brians
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Brian Littleton, dba/Brian’s
Sewer & Septic Service

CIVIL PENALTY

DEQ calculated the requested penalty of $1,000 according to the factors set forth in Exhibit 1 to
the Notice of Assessment of Civil Penalty. (Ex. B.)

Performing sewage disposal services without first obtaining a sewage disposal service license
from DEQ is a Class I violation according to OAR 340-012-0060(1)(b).

The magnitude of the violation is minor pursuant to OAR 340-012-0045(1)(a)(ii}(B). The
violation had no potential for, or actual adverse impact on the environment, and did not pose any
threat to public health or other environmental receptors.

The formula for determining the amount of penalty of each violation is:
BP = [(0.1 xBP)x(P+H+O+R+C] + EB

“BP” is the base penalty which is $1,000 for a Class I minor magnitude violation in the matrix
listed in OAR 340-012-0042(1)(c).

“P” is respondent’s prior significant action(s) and receives a value of 0 according to OAR 340-
012-0045(1)(c)(A)1) and OAR 340-012-0030(14) because respondent has no prior significant
actions.

“H” is the past history of respondent in taking all feasible steps or procedures necessary to
correct any prior significant action(s) and receives a value of 0 according to OAR 340-012- -
0045(1)(c)(B)(ii} because respondent has no prior significant actions.

“O” is whether or not the violation was a single occurrence or was repeated or continuous during
the period of the violation and receives a value of 2 according to OAR 340-012-0045(1){(c)(C)(ii)
because the violation existed for more than one day.

“R” is the cause of the violation and receives a value of 0 according to OAR 340-012-
0045(1)(c)}D)(i) because of insufficient evidence upon which to make a determination.

“C” is respondent’s cooperativeness in cotrecting the violation and receives a value of -2
according to OAR 340-012-0045(1){(c)(E)(i) because respondent took reasonable action to
correct the violation.

“EB” is the approximate dollar sum of the economic benefit that the respondent gained through
noncompliance according to OAR 340-012-0045(1)(c)F) and receives a value of 0 because of
insufficient evidence upon which to make a determination.

G60573Brians
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Brian Littleton, dba/Brian’s
Sewer & Septic Service

Penalty Calculation:

Penalty =BP +[(0.1xBP)x (P+H+0O+R +C)]+EB
=$1,000 + [(0.1 x $1,000) x (0+0+2+0-2)]1+$0
= $1,000 -+ ($100 x 0) + $0
= $1,000 + $0 + $0
=$1,000

PROPOSED ORDER

I propose that the Commission enter an order finding that Respondent Brian Littleton,
dba/Brian’s Sewer & Septic Service, violated ORS 454.695(1) and OAR 340-071-0600(1), and
impose a civil penalty in the amount of $1,000.

- ‘-f'ex_ P o .“--wl_“hhr“
Dated this 20 day of November, 2001. N //:—/ I x / R ———

Ken L. Betterton
Administrative Law Judge
Hearing Officer Panel

Appeal Procedures

If you are not satisfied with this decision, you have the right to have the decision reviewed by the
Oregon Environmental Quality Commission. To have the decision reviewed, you must file a
"Petition for Review" within 30 days of the date this order is served on you as provided in Oregon
Administrative Rule (OAR) 340-011-0132(1) and (2). The Petition for Review must be filed with:

Stephanie Hallock, Director
Department of Environmental Quality
811 SW Sixth Avenue

Portland, OR 97204.

Within 30 days of filing the Petition for Review, you must also file exceptions and a brief as in
provided in QAR 340-011-0132(3). If the petition, exceptions and brief are filed in a timely manner,

the Commission will set the matter for oral argument and notify you of the time and place of the
G60573Brians
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Brian Littleton, dba/Brian’s
Sewer & Septic Service

Commission's meeting. The requirements for filing a petition, exceptions and briefs are set out in
OAR 340-011-0132.

Unless you timely and appropriately file a Petition for Review as set forth above, this Proposed Order
becomes the Final Order of the Environmental Quality Commission 30 days from the date of service
on you of this Proposed Order. If you wish to appeal the Final Order, you have 60 days from the date
the Proposed Order becomes the Final Order to file a petition for review with the Oregon Court of
Appeals. See ORS 183,400 et. seq. .

STATE OF OREGON - HEARING OFFICER PANEL - EMPLOYMENT DEPARTMENT

G60573Brians



Certificate of Service

County of Marion )

)
State of Oregon )

I certify that on _{ { { ZL / 2] a true copy of the above Proposed Order was served on
each of the parties by depos1t1ng the same in the United States Mail in Salem, Oregon,
postage paid and certified, and sent to the addresses appearing on the Notice of Hearing

unless otherwise noted below.
f:/‘rfﬂ/\( f/z{‘.n/\

Demse Lewis
Hearing Officer Panel

s:resource/central panel forms




CERTIFICATE OF MATLING

1 hereby certify that I served

409G 2 220006 48 9641300

Notice of Assessment of Civil Penalty Ccasae No.

_ BRIAN HLITTLETGN |
DBA BRIANS SEWER & SEPTIC SERVICE
252 VINE AVE

T KLAMATH FALLS OR 97601

by mailing a true copy of the above by placing it in a sealed envelope, with postage

prepaid, at the U.S. i—"es;Ofﬁce in Portland, Oregon, cn é:?f fﬂﬁ/ﬁf/

f},

/?!/i AL r/‘ﬂ@ /{/{/

Departmentﬁf Environmental Quality
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DEPARTMENT OF ENVIRONMENTAL QUALITY HEARINGS

IMPORTANT INFORMATION FOR PREPARING FOR YOUR I—fEARING

NOTICE OF CONTESTED CASE RIGHTS AND PROCEDURES
Under ORS 183.413(2), you must be informed of the following:
1. Law that applies. The hearing is a contested case and it will be conducted under ORS Chapter

183 and Oregon Administrative Rules of the Department of Environmental Quality, Chapters 137
and 340.

2. Rights to an attorney. You may represent yourself at the hearing, or be represented by an
attorney or an authorized representative, such as a partner, officer, or an employee. If you are a
company, corporation, organization or association, you must be represented by an attorney or an
authorized representative. Prior to appearing on your behalf, an authorized representative must
provide a written statement of authorization. If you choose to represent yourself, but decide
during the hearing that an attorney is necessary, you may request a recess. About half of the
parties are not represented by an attorney. DEQ will be represented by an Assistant Attorney
General or an Environmental Law Specialist.

3. Hearings officer. The person presiding at the hearing is known as the hearings officer. The
hearings officer is an employee of the Central Hearing Officer Panel under contract with the
Environmental Quality Commission. The hearings officer is not an employee, officer or
representative of the agency.

4. Appearance at hearing. If you withdraw your request for a hearing, notify either DEQ or the
hearing officer that you will not appear at the hearing, or fail to appear at the hearing, a final
default order will be issued. This order will be issued only upon a prima facie case based on
DEQ's file. No hearing will be conducted.

5. Address change or change of representative. It is your responsibility to notify DEQ and the
hearings officer of any change in your address or a withdrawal or change of your representative.

6. Interpreters. If you have a disability or do not speak English, the hearings officer will arrange
for an interpreter. DEQ will pay for the interpreter if (1) you require the interpreter due to a
disability or (2) you file with the hearings officer a written statement under oath that you are
unable to speak English and you are unable to obtain an interpreter yourself. You must provide
notice of your need for an interpreter at least 14 days before the hearing.

7. Witnesses. All witnesses will be under oath or affirmation to tell the truth, All parties and the
hearings officer will have the opportunity to ask questions of all witnesses. DEQ or the hearings
officer will issue subpoenas for witnesses on your behalf if you show that their testimony is
relevant to the case and is reasonably needed to establish your position. You are not required to




issue subpoenas for appearance of your own witnesses. If you are represented by an attorney,
your attorney may issue subpoenas. Payment of witness fees and mileage is your responsibility.

8. Order of evidence. A hearing is similar to a court trial but less formal. The purpose of the
hearing is to determine the facts and whether DEQ’s action is appropriate. In most cases, DEQ
will offer its evidence first in support of its action. You will then have an opportunity to present
evidence to oppose DEQ’s evidence. Finally, DEQ and you will have an opportunity to rebut any
evidence.

9. Burden of presenting evidence. The party who proposes a fact or position has the burden of
proving that fact or position. You should be prepared to present evidence at the hearing which
will support your position. You may present physical, oral or written evidence, as well as your
own testimony.

10. Admissible evidence. Only relevant evidence of a type relied upon by reasonably prudent
persons in the conduct of their serious affairs will be considered. Hearsay evidence is not

. automatically excluded. Rather, the fact that it is hearsay generally affects how much the
Commission will rely on it in reaching a decision.

There are four kinds of evidence:

a. Knowledge of DEQ and the hearings officer. DEQ or the hearings officer may take
“official notice” of conclusions developed as a result of its knowledge in its specialized
field. This includes notice of general, technical or scientific facts. You will be informed
should DEQ or the hearings officer take “official notice” of any fact and you will be given
an opportunity to contest any such facts. '

b. Testimony of witnesses. Testimony of witnesses, including you, who have knowledge of
facts may be received in evidence.

¢. Writings. Written documents including letters, maps, diagrams and other written
materials may be received in evidence.

d. Experiments, demonstrations and similar means used to prove a fact. The results of
experiments and demonstrations may be received in evidence if they are reliable.

11. Objections to evidence. Objections to the consideration of evidence must be made at the time
the evidence is offered. Objections are generally made on one of the following grounds:

a. The evidence is unreliable;

b. The evidence is irrelevant or immaterial and has no tendency to prove or disprove any
issue involved in the case;

¢. The evidence is unduly repetitious and duplicates evidence already received.




12. Continuances. There are normally no continuances granted at the end of the hearing for you
to present additional testimony or other evidence. Please make sure you have all your evidence
ready for the hearing. However, if you can show that the record should remain open for

additional evidence, the hearings officer may grant you additional time to submit such evidence.

13. Record. A record will be made of the entire proceeding to preserve the testimony and other
evidence for appeal. This will be done by tape recorder. This tape and any exhibits received in
the record will be the whole record of the hearing and the only evidence considered by the
hearings officer. A copy of the tape is available upon payment of a minimal amount, as
established by DEQ. A transcript of the record will not normally be prepared, unless there is an
appeal to the Court of Appeals.

14. Proposed and Final Order. The hearing officer has the authority to issue a proposed order
based on the evidence at the hearing. The proposed order will become the final order of the
Environmental Quality Commission if you do not petition the Commission for review within 30
days of service of the order. The date of service is the date the order is mailed to you, not the
date that you receive it. The Department must receive your petition seeking review within 30
days. See OAR 340-011-0132,

15. Appeal. If you are not satisfied with the decision of the Commission, you have 60 days from
the date of service of the order, to appeal this decision to the Court of Appeals. See ORS
183.480 et seq.
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION
S — >
OF THE STATE OF OREGON EXHIBIT 4 ——

NOTICE OF ASSESSMENT
OF CIVIL PENALTY
No.WQ/OI-ER-01-065
KLAMATH COUNTY

IN THE MATTER OF:

BRIAN LITTLETON,

dba/BRIAN'S SEWER & SEPTICE SERVICE,
Respondent.

l. AUTHORITY

This Notice of Assessment of Civil Penalty {Notice) is issued to Respondent,
Brian Littleton, doing business as Brian's Sewer & Septic Service, by the Department
of Environmental Quality {Department) pursuant to Oregon Revised Statutes {(ORS)
468.126 through 468.140, ORS Chapter 183 and Oregon Administrative Rules
{OAR) Chapter 340, Divisions 11 and 12.

ll. VIOLATION

From July 1, 2000, through December 19, 2000, Respondent performed
sewage disposal services and purported to be in the business of performing such
services without first obtaining a valid sewage disposal service license from the
Department, in violation of ORS 454.695(1) and OAR 340-071-0600(2).
Specifically, Respondent pumped a septic system on November 16, 2000, and
maintained an advertisement for his sewage disposal business in a regional telephone
directory. This is a Class | violation, pursu.ant to OAR 340-012-0060(1)(b).

Ill. ASSESSMENT OF CIVIL PENALTY

The Director imposes a.$1000 civil penalty for the violation cited in Section Il
above.

The findings and determination of Respondent’s civil penalty, pursuant to OAR
340-012-0045, are attached and incorporated as Exhibit 1.
I
11

Page 1 - NOTICE OF ASSESSMENT OF CIVI L PENALTY
CASE NO. (WQ/OI-ER-01-08b)
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V. OPPORTUNITY FOR CONTESTED CASE HEARING

Respondent has the right to have a formal contested case hearing before the
Environmentai Ouallity Commission {Commission} or its hearings officer regarding the
matters set out above, at which time Respondent may be represented by an attorney
and subpoena and cross-examine witnesses. The request for hearing must be made
in writing, must be received by the Department's Rules Coordinator within twenty
{20) days from the date of service of this Notice, and must be accompanied by a
written "Answer” to the charges contained in this Notice.

In the written Answer, Respondent shall admit or deny each allegation of fact
contained in this Notice, and shall affirmatively allege any and all affirmative claims or
defenses to the assessment of this civil penalty that Respondent may have and the
reasoning in support thereof. Except for good cause shown:

1. Factual matters not controverted shall be presumed admitted;

2. Failure to raise a claim or defense shall be presumed to be a waiver of
such claim or defense;

3. New matters alleged in the Answer shall be presumed to be denied
uniess admitted in subsequent pleading or stipulation by the Department or
Commission.

Send the request for hearing and Answer to: Deborah Nesbit, Office of
Compliance and Enforcement, 811 S.W, Sixth Avenue, Portland, Oregon 97204.
Following receipt of a request for hearing and an Answer, Respondent will be notified
of the date, time and place of the hearing.

Failure to file a timely request for hearing and Answer may result in the entry
of a Default Order for the relief sought in this Notice.

Failure to appear at a scheduled hearing or meet a required deadline may result
in a dismissal of the request for hearing and also an entry of a Defauit Order.

i

Page 2 - NOTICE OF ASSESSMENT OF CIVI L PENALTY
CASE NO. (WQ/OI-ER-01-065)
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The Department’s case file at the time this Notice was issued may serve as

the record for purposes of entering the Default Order.
V. OPPORTUNITY FOR INFORMAL DISCUSSION

In addition to filing a request for a contested case hearing, Respondent may
also request an informal discussion with the Department by attaching a written
request to the hearing request and Answer.

VI. PAYMENT OF CIVIL PENALTY

The civil penalty is due and payable ten {10) days after an Order imposing the
civil penalty becomes final by operation of law or on appeal. Respondent may pay
the penalty before that time. Respondent's check or money order in the amount of
$1000 should be made payable to "State Treasurer, State of Oregon™ and sent to the
Business Office, Department of Environmental Quality, 811 S.W. Sixth Avenue,

Portland, Oregon 97204,

b—1s -0 m‘/fc’ﬁx_uﬁ . ﬁ(\/ﬂf Locd

Date Stephanie’Hallock, Director

Page 3 - NOTICE OF ASSESSMENT OF CIVI L PENALTY
CASE NO. (WQ/OI-ER-01-065)




EXHIBIT 1

FINDINGS AND DETERMINATION OF RESPONDENT'S CIVIL PENALTY
PURSUANT TO OREGON ADMINISTRATIVE RULE {OAR) 340-012-0045

VIOLATION: Performing sewage disposal services without first obtaining a current sewage

disposal service license from the Department.

CLASSIFICATION:  This is a Class | violation pursuant to OAR 340-012-0060{1}b}.

MAGNITUDE: The magnitude of the violation is mi'nor, pursuant to OAR 340-012-

0045{1}(a}liiB). The Department finds that the viclation had no potentiai for, or
actual adverse impact on the environment nor posed any threat to public health or
other environmental receptars.

CIVIL PENALTY FORMULA: The formula for determining the amount of penalty of each violation

n BP"

n P"

"H"

" RII

'IIEBI'I

is:
BP + (0.1 xBP)x{P+H+0+R+ C)] + EB

is the base penalty that is $1,000 for a Class 1, minor magnitude violation in the matrix listed in
OAR 340-012-0042(1){c).

is Respondent's prior significant actions and receives a value of O as Respondent has no prior
significant actions as defined in OAR 340-012-0030(14).

is the past history of Respondent in taking all feasible steps or procedures necessary to correct
any prior significant actions and receives a value of O as Respondent has no prior significant
actions.

is whether or not the violation was a single occurrence or was repeated or continuous during the
period of the violation and receives a value of 2 as the violation existed for more than one day.

is the cause of the violation and receives a value of O as there is insufficient information to make
a finding.

is Respondent's cooperativeness in correcting the violation and receives a value of -2 as
Respondent took reasonable affirmative efforts to correct the violation.

is the approximate dollar sum of the economic benefit that the Respondent gained through
noncompliance, and receives a value of $0.

PENALTY CALCULATION:

Penalty

=BP + [{0.1xBP)x{P+H+ O+ R+ C})]+EB

= $1,000 + [{(0.1 x$1,000)x (0 + 0 + 2 4+ 0-2)]1 + %0
$1,000 + ($100x 0} + $0O

51,000 + 80 + %0

= $1,000

I}

I

CASE NAME (Brian Littleton)
-Page 1 - CASE NO. {WQ/OI-ER-01-085)
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Department of Environmental Quality

811 SW Sixth Avenue
N _ Portland, OR 97204-1390
5Y) - 1 5 5)8’1811<1t4haber, M.D., Governor . (503) 229-5696

TTY (503) 229-6993

CERTIFIED MAIL 70993220000489667370

Brian H. Littleton .
dba/Brian’s Sewer and Septic Service (j/
252 Vine Avenue

Klamath Falls, Oregon 97601

Re: Notice of Assessment of Civil Penalty
No. WQ/OI-ER-01-065
Klamath County

In response to an inquiry from Klamath County Environmental Health Division, the
Department discovered that you pumped at least one septic tank (for the Klamath
Humane Society) and advertised in a regional phone directory as being in the business
of performing sewage disposal services during a period in which you were not
ficensed. According to the Department’s records, you were not licensed or bonded as
a sewage disposal service provider from July 1, 2000 until you.obtained a license on
December 19, 2000. On January 25, 2001, the Department issued you a Notice of
Noncempliance.

Performing sewage disposal services, or advertising or purporting to be in the business
of performing such services, without first obtaining and maintaining a current license
from the Department, is a violation of Oregon Revised Statute (ORS) 454.695(1} and
Oregon Administrative Rule {OAR) 340-071-0600(2).

The Department requires persons performing sewage disposal services to be licensed
and bonded in order to ensure the protection of the public’s health and the
environment. Licensed on-site sewage disposal service providers are tested to assure
knowledge of correct materials and proper construction practices, as well as proper
and environmentally sound sewage management. The Department cannot verify
knowledge of unlicensed providers. Also, unlicensed providers may gain an economic
advantage over competitors by avoiding the licensing and bonding fees.

The enclosed Notice assesses a civil penalty of $1,000 for performing sewage disposal
services without a valid license. The amount of the penalty is determined by
procedures set forth in OAR 340-012-0045. The Department's findings and civil
penalty determination are attached to the Notice as Exhibit 1.

Appeal procedures are outlined in Section IV of the Notice. If you fail within twenty
{20) days to either pay or appeal the penalty, a Default Order will be entered.




Brian H. Littleton
Case No. WQ/OI-ER-01-085
Page 2

i you wish to discuss this matter, or believe there are mitigating factors which the
Department might not have considered in assessing the civil penalty, a request for an
informal discussion may be attached to your appeal. A request to discuss this matter
with the Department will not waive your right to a contested case hearing

Copies of referenced rules are enclosed. If you have any questions about this action,
please contact Jane Hickman with the Department's Office of Compliance and
Enforcement in Portland at 229-5555 or toll-free at 1-800-452-4011, extension 5555,

| look forward to your cooperation in complying with Oregon’s environmental laws in
the future.

Sincerely,

At zbicces atdleck.

Stephanie Hallock
Director

Enclosures

CC: Robert Baggett, Eastern Region, Bend Office, DEQ
Joni Hammond, Eastern Region, Pendleton Office, DEQ
Water Quatity Division, DEQC
Klamath County Environmental Health Division
Department of Justice
Environmental Protection Agency
Environmental Quality Commission
Klamath County District Attorney
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION
OF THE STATE OF OREGON . ’
EXHIBIT 4 22

IN THE MATTER OF:
BRIAN LITTLETON

dba/BRIAN'S SEWER & SEPTIC SERVICE,

Agree

Disagree

Disagree

ANSWER

)
)
Respondsnt. )g |

{. AUTHORITY

. VIOLATION

Il. ASSESSMENT OF CIVIL PENALTY o

NOTICE OF ASSESSMENT
OF CIVIL PENALTY

No, WQ/OI-ER-01-065
KLAMATH COUNTY

IV. OPPORTUNITY FOR CONTESTED CASE HEARING
Respondent contests this case in it's entirety and requests a format hearing.

V. OPPORTUNITY FOR INFORMAL DISCUSSION
In addition, Respondent, also requests an informal discussion with the Department.

Written request is attached

Disagree

7=/ T/

VI. PAYMENT OF CIVIL PENALTY

ﬂ_'ME;D;/:‘&rm X/‘ff‘éﬁ/ é’"c

Date

Brian Littieton

\_ NP ;,ﬂ
ity Jo o A
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Department of Environmental Quality
811 SW Sixth Avenue
Portland, OR 97204-1390

ANSWERED BY FAX: 503-229-6762

Re: NOTICE OF ASSESSMENT
OF CIVIL PENALTY
No. WQ/OI-ER-01-065
KLAMATH COUNTY

July 13, 2001
Dear Sir or Madam,

I wish to request an informal discussion or hearing with the
Department in the above titled case.

Thank You.

_ S -

“Bnan Lot AL Lt
Brian Littleton & Dorothy Littleton
DBA: Brian's Sewer & Septic Service
2252 Vine Avenue
Klamath Falls, OR 97601
541-882-6478
FAX 541-882-6351

il

=pioyment Has tinos

A L




Ref No: G60573 STATE OF OREGON 1 Date Mailed: 10/11/01

Agency Case No: WQQIER-01065 Before the Hearing Officer Panel - Mailed By: DVL
Case Type: DEQ For the
DEPT OF ENVIRONMENTAL QUALITY
875 Union Street NE

Salem, Oregon 97311

BRIAN H. LITTLETON, DBA DEPT OF ENVIRONMENTAL QUALITY
BRIAN'S SEWER & SEPTIC SERVICE 811 SW 6TH AVE
2252 VINE AVE
KLAMATH FALLS OR 97601 3463 PORTLAND OR 97204 1334
BRYAN SMITH

811 SW 6TH AVE
PORTLAND OR 97204 1334

HEARING DATE AND TIME HEARING PLACE ADMINISTRATIVE LAW JUDGE
TUESDAY, NOVEMBER 6, 2001 ENVIRONMENTAL HEALTH BETTERTON
1:30 PM PT 305 MAIN ST

KLAMATH FALLS OREGON

If you have questions prior to your hearing, call toll-free: 1-800-311-3394.
If you are calling from the Salem area, please use: 947-1515.

BE PROMPT AT TIME OF HEARING. INQUIRE IN LOCATION’S LOBBY AREA REGARDING HEARING ROOM, If you need
directions, call the above number.

The issue(s} to be considered are:

SHALL THE DEPARTMENT OF ENVIRONMENTAL QUALITY NOTICE OF ASSESSMENT OF CIVIL PENALTY DATED
JUNE 15, 2001 BE AFFIRMED, MODIFIED OR VACATED?

si\merges\gap\template\gapnot.dot rev. 7/24/00




Certificate of Service

County of Marion )
)
)

State of Oregon

I certify that on ic‘*/ H/ /8] a true copy of the above Proposed Order was served on
each of the parties by depositing the same in the United States Mail in Salem, Oregon,
postage paid and certified, and sent to the addresses appearing on the Notice of Hearing
ynless otherwise noted below.

Denise Lewis
Hearing Officer Pa.nel

s:resource/central panel forms




454.715

SEWAGE TREATMENT AND DISPOSAL SYSTEMS

(f) Ground and surface water conditions
and variations therein from time to time.

(g) Climatic conditions.

(h) Present and projected availability of
water from unpolluted sources.

(1} Type of and proximity to existing do-
mestic water supply sources.

(j) Type of and proximity to existing sur-
face waters. '

(k) Capacity of existing subsurface sew-
?s%e disposal systems. [1973 c835 §216; 1975 c.167

454.695 License required to perform
sewage disposal services; application. (1)
No person shall perform sewage disposal
gervices or advertise or purport to be in the
business- of performing such services without
first obtaining a license from the Department
of Environmental Quality.

(2) Application for a license required by
subsection (1) of this section shall be made
in writing in a form prescribed hy the de-
partment and shall include the following in-
formation;

{a) The name and address of the appli-
cant and of the person respongible for super-
vising the services;

(b} The location of the buginess of the
applicant and the name under which the
business is conducted; and

(¢) Such other information as the depart-
ment considers necessary to determine the
eligibility of the applicant for the license.

(3) Application for a license required un-
der subsection (1) of this section must be ac-
companted by the license fees prescribed in
ORS 454.745 and by the bond described in
ORS 454.705.

{4) The Environmenta! Quality Commis-

sion shall establish by rule the term of a li-

cense igsued under this section and a method
for determining the expiration date for a li-
cense issued under this section. The commis-
sion may provide for staggered expiration
dates for licenses issued under this section.

_(5) The commission may adopt rules pre-
scribing the qualifications, training and edu-
cation requirements of sewage disposal
service license holders and workers and the
registration of sewage disposal service work-

Ors. [1973 c.835 §217; 1977 ¢.828 §2; 1983 ¢.616 §3; 1991
c598 §4; 1999 c.551 §10]

.454.'705 Bond; content; action on bond;
hotice of bond. (1) An applicant for a li-
Ceénse required by ORS 454,695 shall execute
a bond in favor of the State of Oregon. The
bond shall be in the amount established by
rule by the Environmental Quality Commis-
8lon and shall be executed by the applicant

Title 36

Page 391

ag principal and by a surety company au-
thorized to transact a surety business within
the State of Oregon as surety.

{2) The bond shall be filed with the De-
partment of Environmental Quality and shall
provide that:

{a) In performing sewage disposal ser-
vices, the applicant shall comply with the
provisions of ORS 454.605 to 454.755 and
with the rules of the Environmental Quality
Commission regarding sewage disposal ser-
vices; and

(b} Any person injured by a failure of the
applicant to comply with ORS 454.605 to
454,755 and with the rules of the commisgion
regarding sewage digposal services shall have
a right of action on the bond in the name of
the person, provided that written claim of
such right of action shall be made to the
principal or the surety company within two
years after the services have been performed.

{3) Every person licensed pursuant to
ORS 454.695 shall deliver to each person for
whom services requiring such license are
performed, prior to the completion of such
services, a written notice of the name and
address of the surety company which has ex-
ecuted the bond required by this section and
of the rights of the recipient of such services

as provided by subsection (2) of this section,
[1973 ¢.835 §218; 1975 c.171 §1; 1999 551 §11]

454,710 Deposit in lieu of bond. In lieu
of the surety bond required by ORS 454.705,
an applicant for a license required by ORS
454.695 may deposit, under the same terms
and conditions as when a bond is filed, the
equivalent value in cash or negotiable secu-
rities of a character approved by the State
Treasurer. The deposit is to be made in a
bank or trust company for the benefit of the
Department of Environmental Quality. Inter-
est on deposited funds or securities shall ac-
crue to the depositor, [1981 c.148 §2]

454.715 Suspension or revocation of li-
cense, Subject to ORS 133.310 to 183.550, the
Department of Environmental Quality at any
time may suspend or revoke any license is-
sued pursuant to ORS 454.695 if it finds:

(1) A material misrepresentation or false
statement in the application for the license.

(2) Failure to comply with the applicable
provisions of this chapter,

(8) Violation of any rule of the Enviren-
mental Quality Commission regarding sew-
age disposal services.

{4) The licensee was registered with the
Construction Contractors Board at the time
of licensing and such registration was re-
voked or suspended for a failure to comply
with ORS 701100 or 701.102 and rules
adopted thereunder, [1973 ¢835 §219; 1999 c.344 §6]

(1999 Edition)




SEWAGE TREATMENT AND DISPOSAL SYSTEMS

454.71¢

{f) Ground and surface water conditions
and variations therein from time to time.

(g) Climatic conditions.

(h) Present and projected availahility of
water from unpolluted sources.

(i) Type of and proximity to existing do-
mestic water supply sources,

{j} Type of and proximity to existing sur-
face waters. '

(k) Capacity of existing subsurface sew-
?8%6 disposal systems. [1973 c.835 §216; 1975 ¢.167

454695 License required to perform
sewage disposal services; application. (1)
No person shall perform sewage disposal
services or advertise or purport to be in the
business of performing such services without
first obtaining a license from the Department
of Environmental Quality.

{2} Application for a license required by
subsection (1) of this section shall be made
in writing in a form prescribed by the de-
partment and shall include the foilowing in-
formation:

(a) The name and address of the appl-
cant and of the person responsible for super-
viging the services;

{b) The location of the business of the
applicant and the name under which the
business is conducted; and

{c) Such other information as the depart-
ment considers necessary to determine the
eligibility of the applicant for the license.

(3} Application for a license required un-
der subsection (1) of this section must be ac-
companied by the license fees prescribed in
ORS 454.745 and by the bond described in
ORS 454.705.

{4) The Environmental Quality Commis-
sion shall establish by rule the term of a li-
cense issued under tlhis section and a method
for determining the expiration date for a li-
cense issued under this section. The commis-
sion may provide for staggered expiration
dates for licenses issued under this section.

(5) The commission may adopt rules pre-
scribing the qualifications, training and edu-
cation requirements of sewage disposal
service license holders and workers and the
registration of sewage disposal service work-

ers. [1973 c.835 §217; 1977 c828 §2; 1983 616 §3; 1991
598 §4; 1999 ¢.551 §10]

454.705 Bond; content; action on bond;
notice of bond. (1) An applicant for a li-
tense required by ORS 454,695 shall execute
ﬁ bond in favor of the State of Oregon. The

ond shall be in the amount established by
We by the Environmental Quality Commis-
Slon and ghall be executed by the applicant

Title 3¢
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as principal and by a surety company au-
thorized to transact a surety business within
the State of Oregon as surety.

(2) The bond shall be filed with the De-
partment of Environmental Quality and shall
provide that:

(a) In performing sewage disposal ser-
vices, the applicant shall comply with the
provigions o? ORS 454.605 to 454.755 and
with the rules of the Environmental Quality
Commission regarding sewage disposal ser-
vices; and

(b) Any person injured by a failure of the
applicant to comply with ORS 454.605 to
454.755 and with the rules of the commigsion
regarding sewage disposal services shall have
a right of action on the bond in the name of
the person, provided that written claim of
such right of action shall be made to the
principal! or the surety company within two
vears after the services have been performed.

(3) Every person licensed pursuant to
ORS 454.695 shall deliver to each person for
whom services requiring suach license are
performed, prior to the completion of such
services, a written notice of the name and
address of the surety company which has ex-
ecuted the bond required by this section and -
of the rights of the recipient of such services
as provided by subsection (2) of this section.
[1973 835 §218; 1975 c.171 §1; 1999 c.5561 §11]

454,710 Deposit in lieu of bond. In lieu
of the surety hond required by ORS 454.705,
an applicant for a license required by ORS
454,695 may deposit, under the same terms
and conditions as when a bond is filed, the
equivalent value in cash or negotiable secu-
rities of a character approved by the State
Treasurer. The deposit is to be made in a
bank or trust company for the benefit of the
Department of Environmental Quality. Inter-
est on deposited funds or securities shall ac-
crue to the depositor. [1981 c.148 §2]

454.715 Suspension or revocation of li-
cense. Subject to ORS 183.310 to 183.550, the
Department of Environmental Quality at any
time may suspend or revoke any license is-
sued pursuant to ORS 454.695 if it finds:

- {1} A material misrepresentation or false
statement in the application for the license.

(2) Failure to comply with the applicable
provisions of this chapter.

(3) Violation of any rule of the Environ-
mental Quality Commission regarding sew-
age disposal services.

{4) The licensee was registered with the
Construction Contractors Board at the time
of licensing and such registration was re-
voked or suspended for a failure to comply
with ORS 701.100 or 701.102 and rules
adopted thereunder. [1973 ¢.835 §219; 1999 c.344 §6]

(1999 Edition)
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3, Senvice Type
rtified Mail [ Express Mait
O Registered 71 Return Receipt for Merchandis:
O Insured Mail [ ¢.0.D.

l
!
|
!
l
|
| BRIAN’S SEWER & SEPTIC SERVICE
!
I
1
l
i
|

4. Restricted Delivery? (Extra Feg) O Yes
: 2. Article Nu%her {Copy from service fabei)
; 29
f PS Fu... 3811, July 1999 Domestic Return Receipt 102696-00-M-0952

| Co‘ ”ate iterns 1, 2 and 3. Also complets
I iten, ot Restrlcted Dellvery is desired.
Print your name and address on the reverse
sotthat we can return the card to you.
Aftach this card to the back of the mailpiece,
or an the front if space permits.

[ Agent
T Addressee

i
} 1. Article Addressed to:

DEPT OF ENVIRONMENTAL QUALITY
11 SW 6™ AVE
ORTLAND OR 97204-1334

P-doo

3, Service Type - :
ertified Mail EiprESs Mall
O Registered O Return’ Recelpt for Merchandlse
T Insured Mail [0 C.O.D.

I\‘O{lCJL (,_1 ‘.47 0o 95—1—75 4. Restricted Delivery? (Extra Fee) [ Yes
2 Arzi?g;r (Copy from service label)
)
;PS For. 811, July 1999 Domestic Return Receipt 102595-00-M-0852

mc{ steitems 1, 2, and 3. Also complete
iteritd if Restricted Delivery is desired.

B Print your name and address on the reverse
so,that we can return the card to you.

B Attach this card to the back of the mailpiece,
ot on the front if space permits.

1. Article Addressed to:

%\rqm\ St _
' DEPT OF ENVIRONMENTAL QUALITY
811 SW 6™ AVE

-COMPLETE THJS SECT!ON OoN DELIVEHY

A R?ved by (Pleage Print Clearly) | B. Da ervery

[0/l

C. Signaturs’
O Agent
X {9 Addresses

D Is de’%lry address Giferefrfiom item ‘l‘“ﬁﬂ Yes

If YES, enter delivery address below: l':] No

PORTLAND OR 97204-1334

3. Service Type Er
[ Certified Mail & Express Mail
[ Registered E Return Hecelpt for Merchandlse
1 insured Mail O C.0.D.

4. Resfricted Delivery? (Exira Fes) 1 Yes

Nebee __lars13
2. A%'clg‘ Number (Copy from service label)

Bl ([O%

PS Fotm 3811, July 1999 Domestic Return Receipt 102595-D0-M-0852




EXHIBIT 4 mﬂ»ém

-

‘ ’ Brcan Hittleton
é Chomer{Operncy
ewer & Sepiic Service DEQ Permit# 36585

2252 ‘Vlne2 Avenue KlamathsFalls. OR 957601 CCR# 39964 5 8
800-726-6478  FAX 541-882-6351 -
Billing 541-8849111 tmvoice #1092
541-883-6478 vete_ /1o
Bill To (Name) k/ﬁuﬂaMa"AL?mf? Y <,oa«4—-flob Site (Name) Zamn /ey b/
Address SO0 /W, Herw s fncd  ED " Address
City_ o M etR o il SGmeéZ‘QZApQZ@g City ' State Zip
Phone(tiome)_Z27S =27 </ 2 (work)S&HZ// 7 Phone(home) (work)

Job Discription__( ) Clean out sewer liness ( ) Pump septic tank/system and wash down septic tank (i needed)
{ ) Labor or repair (as listed)

(opentpe/closingfrepaic or pipe thawing? Time: Siarn m Finish m
Time: Start m Finish m  Time Charge (on ground Jevel)
Hr Min@ § per hour = § Hr Min. @ 5385 per hour=3%
Matertals =% Time Charge (after hours o on oaf
TOTAL Labor Charges « - - - - - - - Hr Min, @ $110 per hour =% —
$ Mileage Charge (M
Heptic Tank Pumping o o miles e S200per mle =S
Seplage [T £L) gal's, @ 23¢ per pal=$% 5525: (> Time Charge (_llll_L.ls.ang_l_.LL)
Water/Mud gal's. @30¢ per gal=$. Hr Moo @ 5133 perhour =85
** Dumping_ (<70 pal's @ 6¢ per gal=$_| pof @O Mhilenge Charpe (Man UCeotne LLL)
** (Minimum Dumping Charge Jor any amount e mules @@ B33 per mde 2B
under 917 gai's, =3 3500 y TOTAL Clean Cut Charge - - - - - - 5
| l‘:mdling:‘['ruu.\'pun .(.’hurg.c {Iunyper) TOTAL Labor Charges « =« ==« -« - S
él‘/&rii-é}— miles i $2.50 per mlg = *o_/;‘i'ﬁﬂlg TOTAL Pumping Charge - - - - - » S/ M
Pumping Charge -~ - - - - - ﬁ,-___, ig L $ oo
Pav From This [nvoice Discomnt- - - « « « = - $
TQTAL DUE- - = - -« - - - - - oD
Date Paid Cash S5 X
AMOUNT PAID - - <~ - - = = - - SGIG . o0
Paid B}': Ck# q_{ 9' .2/ SOTACkK# = =« BALANCE DUE - - -« = ccareen $
* FIR Out Instaltment Note If Any Baiance Due
___________ T T T Service Agreement

| authorize the described service and agree charges are due and payabile on compietion and I have received a copy of the Consumer
Motifcation (om rverse sude of this soice), ' With the understanding and knowiedge that when pumping a septic tank the totnf gollonage pumped
cav.exeeed the septic_tank capacity from the draining of sewer lines and/or run back of fluid from the drainfield of excess ground water from
whatever source and il the sludge is thick or hard, waler may have to be added to lacilitate pumping.  Credit is subject to these terms:
. Any remaining batance is due and payable 30 days after completion or as agreed in installment note. 2. A finance charge of 2% per
moenth will be added to any balance, 3. A §25 charge will be added for any check returned for any reason. 4. If proceedings are instituled
by anattorney or collection agency to collect any sum due, 1 shall pay any and all collection fees and such sum as shall be fixed by the Court
of Jurisdiction for ressonable attorney’s fees, inciuding fees on appeal.

SEgnedMQ.h_aa@m Batel] = 1D signed 3 ' Date

DL# S8# DL# RRY




GCOMMERCIAL - RESIDENTIAL * MOBILE & MANUFACTURED HOME
WATER HEATERS Locally Owned

SEWER LINES - BATHTUBS ¥ 4 & EMERGENCY 4+ % &

GREASE TRAPS * SINK DRAINS SEWER & DRAEIN CLEANING
S TOILETS & LAUNDRY - DISPOSALS -
R T S (ST LT LD LETEITEY | HIGH PRESSURE | custoMers

STORM DRAINS - GAS LINES JETTER SERVICE
WATER LEAKS AVAILABLE

SPRINKLER SYSTEMS, ETC. ‘
EXCAVATION SERVICES FOR DEQ .#';63(-541 ;TATE LIC. # 4353;’ LIC. # 18-38P
NEW INSTALLATION & REPAIR R
OF SEWER LINES, SEPTIC

SEWER & DRAIN

& CLEANING Please See Ad orn Opposite Poge

BRIAN'S SEWER & SEPTIC SERVICE
R Y. | Y Y.y

2 - Please See Advertisement This Poge
(Continued Next Page)}

OUTSIDE AREA
1-800-726-6478
Don't march around ali day looking for

v CLEANS ALL SEWERS & DRAINS : something you want to buy. A glance at
ANY SIZE « ANY LENGTH the U S WEST Yellow Pages will nearly
™ - COMMERCIAL*INDUSTRIAL *MUNICIPAL 4 always show you who sells it ;
i 2 bl RENTALS + RESIDENTAL
BRIAN L!TrLETON “ SEPTIC LINES  PIPE THAWING % S R S T
OWNER - OPERATOR : ;

2252 VINE AVE

SEWER & SEPTIC SERVICE

PROMPT * RELIABLE , -
EMERGENCY SERVICE It s easter 1o

One Man find what you're

With One Goal, looking for with
To Get The gf

4 e Problem Solved our new

As Quickly . ,
As Possible ; section tabs

CELEBRATING 2300 GALLON

24 YEARS IN
THE KLAMATH BASIN VACUUM PUMPER

PEQ PERMIT # 36585
CR ST B.B. # 39964




Or On Department of Environmental Quality
e 2146 NE 4th Street, Suite 104

) January 25, 2001 Bend, OR 97701
John A. Kitzhaber, M.D., Governor ) (541) 388-6146
CERTIFIED MAIL # Z 700 336 337 Eastern Region
Bend Office
Brian H. Littleton, dba 3
Brian's Sewer and Septic Service E’“%HE%%“’E ;}ifp [

252 Vine Ave.
Klamath Falls, OR 97601

RE: NOTICE OF NONCOMPLIANCE
ERB-01-6333
Sewage Disposal Service License No. 36585

Dear Mr. Littleton:

Documents provided to us by the Klamath County Environmental Health Division have brought to our
attention that you have been pumping septic tanks and advertising to provide such services during a
period when you were not licensed. The specifics are as follows:

» The pumping out of a septic tank on November 16, 2000 for the Klamath Humane Society at 500
Miller Island Road south of Klamath Falls. Property is identified as T39S, R9E, §29, TL 500,
Klamath County, Oregon. Documentation supporting this claim 1s an invoice for services,
specifically Invoice # 009258 dated November 16, 2000.

> Advertisement on page 236 of the yellow pages under the category of "Septic Tanks & System
Cleaning" in the Qwest/Dex phone Directory" for Klamath Falls and Surrounding Areas, Use
Through August 2001.

Licensing records maintained at our Headquarters office in Portland indicate that you were not issued a
license until December 19, 2000 and therefore operated without a license from July 1, 2000 until that
time.

Performing sewage disposal services, or advertising or purporting to be in the business of performing
such services, without first obtaining and maintaining a current license from the Department is a
violation of Oregon Revised Statute (ORS) 454.695(1) and Oregon Administrative Rules 340-071-
(600(1).

The statutes and rules for On-Site Sewage Disposal prescribe the requirements for the construction,
alteration, repair, operation, and maintenance of on-site sewage disposal systems. They also require
licensing for businesses performing sewage disposal services. The rules and licensing requirements
provide guidance and knowledge of proper and environmentally safe sewage management. Their
primary purpose is to restore and maintain the quality of public waters and to protect the public health and
general welfare of people in the State of Oregon.

This is a Class 1 Violation and is considered to be a serious and significant violatton of Oregon
environmental law. Therefore, we are referring this violation to the Department's Enforcement Section
with a recommendation to initiate a formal enforcement action. A formal enforcement action may
include a civil penalty assessment for each day of violation or for each infraction.

&




Brian H. Littleton, dba

Brian's Sewer & Septic Service
January 25, 2001

Page 2

Applications and questions about license requirements can be directed to the Department's licensing
specialist, Sandra McClure, by calling 1-800-452-4011 or direct at 503-229-6402,

If you have any additional questions about this notice or other questions regarding the On-Site Sewage
Disposal program please feel free to contact Robert Baggett in this office at 541-388-6146, ext. 230.

'/4
. -1 :
Sincerely, , ,
A s
f’

e

P ‘,/'f
- Richard J. Nichpls, Manager
Bend Water ?ﬁality Section
Eastern Regidn

RIN/RB/ms

Cc:  DEQ Enforcement Section, NWR Portland
Sandra McClure — DEQ:WQ:
Robert Baggett - DEQ Bend
- Klamath County Environmental Health Division



> PHONE LOG FOR MONTH OF December, 2000

1 - Friday

4 — Monday

Received a call from Bob Baggett, regarding Mountain Pacific Const. and Brian’s
Septic, license. | reviewed the files and noted that neither were currently licensed. |
called and spoke with Dorothy Littleton of Brian's, explained the situation. Dorothy was
sure they had obtained their license. | explained they did not have an active license
because their bond had been cancelled and never reinstated or a new bond sent to us.
She was sure they did get a new bond. Af first, | asked her to look at her paperwark, to
see if she could find the bond. Also if the trucks were inspected for this license year,
where were the inspection forms. | did not send out the 00-01 application because they
were not licensed. | called both Midland.Empire Ins. regarding the cancelled bond
(541) 882-3471, and the new agent Web Wilson Insurance Agency (541) 884-4147.
Dorothy at Web Wilson, could not verify issuing any bonds through their agency. |
called back and explained this to Dorothy Littleton, she was shocked.

Dorothy explained that she had a spinal fusion a few months ago, and has been pretty
spacy due to taking pain medication for a couple of years.

| sent out an application packet, and asked them to get it back as soon as possible.

5 -Tuesday
6 -Wednesday
7 - Thursday

8 — Friday
Another conversation with-Dorothy Littleton. She states thay paid Midland
Empire for a full year on the bond and received 6 months of coverage. Midtand

did not send a renewal notice for bond according to Dorothy.

Later in day, message from Brian...no answer when call returned.

11---Monday




F 12---Tuesday
Violence in the workplace presentation, 8 to noor, room 3-A

13--Wednesday

14---Thursday

Spoke with Brian Littleton, explained situation to him regarding the license, and why the
fee was SO HIGH. The fee seemed to be a big issue. He was very polite, said he just
wanted to get the facts straight...said he and Dorothy had had a big fight. Mentioned
that Bob Baggett was hard to deal with...a very cold person. Mentioned he had spoken
with the Garee's, from American Sanitation. Brian swears that they had the bond
issued, that they had paid their fees, that Midland was always messing up so they
changed to Webb Wilson. [ did ask them to search their records, and to also contact
each insurance agency and ask if any oversights had been made on the companies
part. Brian also mentioned back when Darlene Hoge was processing licenses, that he
remembers times when he didn't get an application in , but that she teld him it was OK
to pump until he did. For some reason this mindset has remained with the older guys

Call from Lydia Taylor...it appears Dorothy Littleton has been raising cane. |

15---Friday
18---Monday
19---Tuesday

20---Wednesday
21---Thursday
22--—-Friday
25---Monday

26---Tuesday
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Midland Empire Insurance
527 Main Street

EMPLRE

Agency

Klamath Falls, OR 97601
Phone: 541-882-3471

Fax: 541-883-8195

PAGE 81

EXHIBIT # 2 —

TO: Sandra McClure FROM: Annette Brieske
COMPANY: | COregon DEQ

INSURED: Bﬂan's Sewer & Septic Service

‘Bond #: 09947621 PAGES SENT: 5

FAX #: 503-225-6037 DATE/TIME 12/18/000 7:59 AM
SUBJECT. ___| Briax's Sewer & Septic Service |

Dear Sandra,

Attached is a copy of the correspondence regarding this bond, as
requested. As discussed, this bond cancelled for non-payment of
premium on May 15, 1998.

Please let us know if you need anything else or have any quest

ions.

Sincerely,

Annette Brieske for Liz Whisler




12718/ 24y ¥dlad S4lubddlEo MIDLAND EMP1RE

pia MIDLAND EMPIRE

527 Msaln Street

Klamath Falis. OR 87601-8088
Phone: (547) 882-3471

Fax: (541} 883-8195

- December 153, 1997

Brian's Sewer & Septic Service
Dorothy & Brian Littleton dba:
2252 Vine Street .

Klamath Falls, OR 97601

RE: Company: Fidelity & Deposit Insurance
Policy#: 09947621
Effective 01/04/98 - 01/04/2001

Dear Brian & Dorothy,

Enclosed is the billing for renewal of the above Sewage Disposal Service Bond.

PARGE 82

’ fagarzadent
fnstrasge
Apiele

220 M. G Streat
Lakaviaw, OR 87630
Phonae: (547) 947-2300

This Bond is continuous until cancelled; please let us know as soon as possible if renewal is not

required or if you need to change the bond limit.

Sincerely,

Patricia E. Long, CPIW AAI

Licensa Numbers: Oragon - BU1972 « California - 0655888 » Washingron - LESUELLAS2NP
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N MIDLAND EMPIRE

527 Main Strest

Klamath Falls, CR 97601-8089
© Phone: (541) 832-3471

Fax; (541) 883-8185

May 11, 1998

Brian's Sewer & Septic Service
Dorothy & Brian Littleton dba:
2252 Vine Street

Klamath Falls, OR 97601

RE: Sewage Disposal Bond #: 09947621
Company : Fidelity & Deposit Insurance
Effective Date Of Cancellation: Friday, May 15, 1998
Amount Needed To Prevent Cancellation: § 150.00

WARNING

g 1| 4

=

I {ndepmndent
JokaraneR
Agsnte

220 N. G Straet
Lakaviaw, OR 87630
Fhone; (541) 947-2300

YOU ARE ABOUT TO LOSE YOUR VALUABLE INSURANCE COVERAGE!

Dear Brian & Dorothy:

No doubt you have overlooked payment of the premium shown above. It is our sincere wish to
extend you every courtesy, but at the same time our Insurance Companies insist that payments be

made promptly.

TO AVOID CANCELLATION by the Insurance Company, please make your payment on or
before the date indicated above. If you have already made payment, thank you and please

disregard this notice.
- If you have any questions, please call us as soon as possible.

Sincerely,

Lance Lesueur

Licanse Numbers! Qregon - BO1572 « California - 0656988 - Washington - LESUELLAS4NP
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May 18, 1998

Dorothy & Brian Littleton dba:
2252 Vine Street
Klamath Falls, OR 97601

RE: Bond Policy

Company : Fidelity & Deposit Insurance

Policy #: 09947621
Dear Brian & Dorothy:
Per our previous correspondence, we are proceseding with the
cancellation of the above capticned Sewage Disposal Bond effective May
15, 1%%8. If you have any questions, please feel free to czll our
office. : ‘

Sincerely,

Lance Lesusur
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June 4, 1528 1

Brian's Sewer & Septic Service
Dorothy & Brian Littleten dbka:
2252 Vine Street

Klamath Falls, CR 97601

RE: Bond Policy
Policy #: 09947621
Company : Fidellty & Deposit Insurance
Effective Date Of Cancellation: 5/15/98
Reason For Cancellaticn: Non Payment of Premium

WARNING

NOTTICE OF CANCELLATION

Please note that the above captioned policy is hereby cancelled
pursuant to the terms and provisions contained in said policy,
such cancellation to take effect as stated above at 12:01 a.m.
standard time at the place where said policy was countersigned.

If the premium has been paid, the premium for the unexpired term
will be refunded. If the premium has not been paid, you will be
billed for that portion earned to the time of cancellation.

Copy of Company Notice to State of Oregon DEQ is attached.




1p/uN/uL 1Z:LE TOUIZEYBUIT DEG: W4 4§
1272068 15:58

Number of pages including cover shest:

From:

Mg

Phane: . 8 Phone: {54]) 8R4-4147
' Fax phone: (541} 3842448

¥ax phone:

o mt 5:3[{&&:?31\! ‘

REMARKS: o Urgent a Fﬁr your review O Reply ASAP O Plesse comment

A77. Sﬁ@y

ouvn. Fiest NeTice oF Momme A
DEQ Bean was 1z/7/00

- spass oY
W/ S At /M Lol

e MW%’Q“%’@
| //zz ST e e s




lpy =

State of Oregon
Department of Environmental Quality
Sewage Disposal Service

Date: 7/27/99

¢ DBrian & Dorothy Littleton
. 2252 Vine Ave

. Klamath Falls, OR 97601
) - EXHIBIT :ﬁ:mz |

We have received an incomplete Sewage Disposal Licensing packet from you. Your license cannot be
issued until we receive corrected or additicnal documents listed below:

Hello Folks! We have received a renewal application from you, along with

a renewal fee, truck inspecticon forms, and SMP Inventory. Please note that
this renewal application was to be conpleted only if the previcus license
was issued. You now need to submit an additional $70.00 to apply for

a new license.

WE STILL DO NOT HAVE A VALID EOND N FILE FOR YOUR BUSINESS. PLEASE HAVE
THE CANCELLED ECOND REINSTATED, OR FILE A NEW BOND WITH US. YOU WILL
NOT HAVE A ILICENSE ISSUED UNTIL WE RECEIVE A VALID BOND.

Please take care of this immediately, if you intend to license. Your
license ccould not be issued for last year, because we had no bond.

PLEASE RETURN REQUESTED ITEMS TO:

Sandra McClure
Department of Environmental Quality
Water Quality Division
811 5.W. Sixth Avenue
Portfand OR 97204
Phone: (503) 229-6402
or

. Toll Free 1-800-452-4011. x 6402

{Please feave your name and phone number; your calf will be returned)




State of Oregon J/
Department of Environmental Qual m;_,,/
Sewage Disposal Service

Date.__7/27/99

e DBrian & Dorothy Littleton
2252 Vine Ave Cul £y 21l

. Klamath Falls, OR 97601 / e /%Z

. - o LETIER, 08 za@_ 0

o o M/&I’MZ,/%

We have received an incomplete Sewage Disposal Licensing packet from you. Your license cannot be
. ‘issued until we receive corrected or additional documents listed below:

ool Mol fliddliin /o -7~ 7’ 7

Hello Folks! We have received a renewal applicaticn from you, alcng with
a renewal fee, truck ingpecticon forms, and SMP Inventory. Please ncte th
~this renewal application was to be completed only if the previous license
- was issued. You now need to submit an additiconal $70.00 to apply for

‘I a new license.

- WE STILL DO NOT HAVE A VALID BOND ON FILE FOR YOUR BUSINESS. PLEASE HAVE
THE CANCELLED BOND REINSTATED, OR FILE A NEW BOND WITH US. YOU WILL
 NOT HAVE A LICENSE ISSUED UNTIL W& RECEIVE A VALID BOND.

' Please take care of this immediately, if you intend to license. Your ,:
license could not be issued for last year, because we had nc bond /2 Z/ Q

MFE S g

At

PLEASE RETURN REQUESTED ITEMS TO:

Sandra McClure
Department of Environmental Quality
Water Quality Division
811 5.W, Sixth Avenue
Portland OR 97204
Phane: (503) 229-6402
Or
Toli Free 1-800-452-4011 x 6402

(Please leave your namne and phoene numbers your calf will be returned)




Control Number DEPARTMENT OF ENVIRONMENTAL QUALITY -
23908 LICENSE FOR SEWAGE DISPOSAL SERVICE
LICENSE PERIOD: JULY 1,2000 THROUGH JUNE 30, 2001

License Number

DIVISION COPY

Individual 36385 ; Payment Recelved:.
| 12-19-00
. - License [ssued:
Brian H. Littleton, dba ‘
PRIAN'S SEWER & SEPTIC SERVICE 12-19-00
2252 Vine Avenue ' - License Explras::
Klamath Falls, OR 97601

| JUNE 30,2001 _|

L N

MIGHAEL T, LULYN Admﬁétra‘lor, VFGI Quahty Division DEQ/WG-102 (1 0/00) .

LA e — .
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SUBMIT APPLICATION TO: APPLICATION OFRCIAL DEQ USE ONLY
—~ FOR ————
DEPARTMENT . ¢ .
OF ENVIRONMENTAL quatrry | SEWAGE DISPOSAL SERVICE LICENSE | | Zoussnsnron £

 SEL:

%EPA[Dw !

WATER QUALITY DIVISION
ON-SITE SEWAGE : STATE OF OREGON

DISPOSAL PROGRAM

811 S.W. Sixth Avenue Af
Portland, OR™ 97204 - :

(503) 229-6402:+-1-800-452-4011. - °

NTROL NUMBER

g/é

o~ D

I Use the atiached instruction sheert as a guide in completing this form. Please print or typej

PLEASE READ CAREFULLY:
| HEREBY APPLY FOR A SEWAGE IMSPOSAL SERVICE LICENSE. The license period is based upon the State’s fiscal year, July I through June 30. Authority: Oragon
Revised Statutes 454.695. (PLEASE NOTE: Your license may be valid for a short period of time, if you license: fust prior to June 30th. Licenses issued July st or after will be valid
through next Juna 30th nnless suspended ox revoked.)

D NEW LICENSE m REINSTATEMENT OF SUSPENDED/REVUKED LIGENSE [:] TRANSFER OR AMENDMENT OF EXIST[NG LICENSE
FEE: $800 FEE: $250 FEE: $200 (I‘armer Business name was:
& WDER  TPRaTEST - , ' )
Classitication of Business: Tndividuai 3 Partnership [l Corporation O L.L.C.

1. Exact Business or Corporate Name: Corp. No
3. Assumed Business Name:
4. Mailing Address:
5. Business Location:
6. Telephone Number where you can be reached between 9:00 a.m. and 5:00 p.m.: Area Code: (,SW) g& 2 4" z :Z 2 Cm é & i’ f 2L/
1. TBRIANMN_ = Lrvr it & TON
t Name Middle Initial e
HASR s Ave _Keamary _Faces Ok, 9861 o
Address City Statefle Title
Lo RoTHY J, Ly Tre7o0

22 ng:rst %ME A'UE !%‘ddle Tnitial F ‘e Q ﬁas% Eame dé(JNC’/Q
i State/Zip Title

Address City
8. Name of Anthorized Representative for Partmership or Carporation:

earth moving activities associated with the construction of on-site sewage disposal systems)?
B. I W Do you pump oui or clean portable toilets? If yes, attach to this application a completed Sewage Pumping Equipment
Description/Vehicle Inspection form for each vehicle.

" % [J Do you pump septage (human waste) from septic tanks other treatment facilities, holding tanks, vault toilets, pri\(ies
or cesspools? If yes, attach to this application 2 completed Sewage Pumping Equipment Pescription/Vehicle Inspection
form for each vehicle.

v, O ﬂ Do you cdlean septic tanks or other treatment facilities, holding tanks, vault privies or cesspools by means other than
pumping? Ifyes, describe in detail:
E. O ﬁ Do you use sewage pumping equipment to pump liquid and solid waste other than septage from industrial or commercial
-tanks, vaults, sumps or other facilities? If yes, aitach a copy of the letter from the DEQ regional office that authorizes use of

your pumping equipment for this activity. .
F O ﬂ Do you use biological additives or chemicals to clean septic tanks? If yes, describe in detail:

G.y O Do you clean efffuent sewer or trench piping? If yes, describe method: , S & A/E R SNAKE S

H. % [0 Do you advergise or purporttobemthebusm&(fprowdmganyofthe services described in A,B,C,D,F, or G? Ifyes, What method of
advertising? /AT &S 75 TECLe & Do you subcontract any of these services?

L. ‘g [0 Have you previously engaged in Sewage Disposal Service Business in Oregon? If yes, describe in detail:

J \Sf O Is your $2500 Service Disposal Service Bond or approved Equivalent Security valid through June 30th of the license year?

I CERTJFY THAT ALL EYFORMATION PROVIDED WITH THIS APPLICATION IS TRUE AND ACCURATE 7O THE BEST OF MY KNOWLEDGE.
D wpER (o= [ e T
Title . - Date

: ie be sure you have completed this application and enclosed all required attachments before mailing it to the Department of Environmental Quality at
‘. address found in the upper left corner of this form. The non-refundable/men-proratable application fee must accompany this application. In addition,
if you answered yes to questions B or C, you must also enclose a Sewage Pumping Equipment Description/Vehicle Inspection form (DEQ-WQ-
'WH§23) for each of your pumping vehicles and a completed Septage Management Plan Worksheet form (DEQ-WQ-WHS19).

‘NOTE: YOUR CCMPLETED APPLICATION MUST BE RETURNED TO THE DEFARTMENT OF ENVIRONMENTAL QUALITY.

First Name Middle Initial Last Name Title Phone Number
Please answer ALL of the following questions:
Yes No
A O Do you CONSTRUCT ON-SITE SEWAGE DISPOSAL SYSTEMS or any part thereof (including grading, excavating and -

DEQ-WQ-License\WH1859.D0C (02/00)




BINC CORPORATION

DIVISION

GENERAL INQUIRY

727115-84 (ABN) BRIAN'S SEWER & SEPTIC SERVICE

SIC 4950 SANITARY SERVICES
STATUS: ACTIVE
LAST ACTION: 12/23/19%9 NEW FILING

AUTHORIZED REP (12/23/1399)
DOROTHY J LITTLETON
2252 VINE AVE
KLAMATH FALLS OR 97601

REGISTRANT
DOROTHY J LITTLETON
2252 VINE AVE

KLAMATH FALLS OR 97601

READY FCR NEXT TRANSACTION.

PRINCIPAL OFFICE
2252 VINE AVE

*

KLAMATH FALLS OR 97601

REGISTRANT
BRIAN H LITTLETCN
2252 VINE AVE
KLAMATH FALLS OR 87601

PAGE 1
12/20/00 15:30

DOR 12/23/1999
FEE $16.00

TRACE 12/23/1999

4~ . Salem

159.121.107.12




SEWAGE PUMPING
EQUIPMENT DESCRIPTION/VEHICLE
INSPECTION FORM

STATE OF OREGON

APPLICANT — Please print legibly:
Complete this side of the form and hava a representative from the Department of Environmental Quality or County
Contract Agent inspect the vehicle and complete the back side. A separate form is required for each of your vehicles.
t i )
Beian's Sewer £ Seprre Rruan 4, & Dogoziry oJ, Lyrrvsmod
Exact Business Name <, ERVICE Registered Owner of Pumping Equipment / Vehicle

Pumper Truck Tank Trailer
'

Name of Corpordiion or LLC, if fg[wa Ble App Py Vehicle License P[ate No. f\%zr License Plate No.
386 feE Urecal
Streer Address Veh}::c_[e Normally*Parked at Overmgkt State » \State
Nepmazst Faees }_L MMI?/ (7
A Motor Vehicle Make Color Gal\or

Ciyy State
SY)) FEZ-LATE or SH - §8F-91)) — 22300 Ga e _ _
Business Phone Tankc’s Septage Capacity -— Gallons Tank Trailer Septa%ag: —
Galions

CHECK APPROFPRIATE BOX:
Yes No

Is equipment used to clean chemical toilets? (Minimum pumping equipment tank capacity of 150 gallons)

?. O 2. Is equipment used to pump septage (human waste) from septic tanks, holding tanks, vault toilets, privies, or other
domestic sewage treatment facilitics? (Minimum pumping equipment tank capacity of 550 gallons)

\ﬁ 3. Is equipment used to pump industrial or commercial tanks, vaunlts, sumps or other facilities con-
taining liquid waste other than septage? If Yes, please provide current letter from the DEQ regional office
that authorizes the use of your sewage pumping equipment in this manner, for the license period beginning on July |
1. Please identify the non-septage liquid waste you plan to pump, transport, and dispose of:

The sewage pumping equipment complies with the equipment specifications described in OAR 340-71-600?

|
s

1 5 Is the exact business name on this form the same as on your license application?

[d 6. The exact name the business is conducted under is displayed on each side of the vehicle cab in letters three
(3) or more inches high and in a contrasting colot? If the septage tank is mounted on a trailer, the exact business
name is displayed on each side of the tractor cab and each side of the trafler-mounted tank?

The septage capacity of the tank is displayed on each side of the tank in letters three (3) or more inches high
and in a contrasting color?

1 8. Isthis vehicle identified in your Septage Management Plan?

0 9. Have you enclosed a letter from each Disposal Site/Facility listed in item No.10 documenting that septage will
be received at that location from your business through the current license year?

10, bisposa[ Site / Facility Name Disposat Site / Facility Location

Ris b33 Daners, (a LA Acaows

W w =R
O

vcawpe

BW_S.I.E,NATURE I CERTIFY THE JNFORMATION PROVIDED 1§ TRUE AND ACCURATE TO THE BEST OF MY KNOWLEDGE.
i t?_)'z ﬁf . éfég :;&1 OLIWER S oPERATOLR [R-//—0eo
Signature Title Date

PRINT NAME: > = — = (Bﬁlﬂ%j lq A.!TTL

Attach this form to your license application or mail to the above address.

DEQ-WQ-License\WH823.DOC (04/99) ~ OVER-




FOR DEPARTMENT OR CONTRACT AGENT USE ONLY o aAEpUT
(

CHECK APPROPRIATE BOX:

Yes, No
;N/ 0 1. Vehicle description(s), license plate number(s), and business name listed on reverse side of this form correspond

exactly with those on the vehicle(s) examined?

E_{ [d 2. The exact business name, as indicated on the front side of this form, is displayed on each side of the cab and
each side of trailer mounted tank in letters three {3) inches in height and in a contrasting color?

IMPORTANT->»a. Please print the business name you see on the vehicle(s), and the license plate number(s)

Rricds Seiir § Seghie Sirvie YH/’A 332

Exact Business Name as Prirtted on Vehicle Truck License No. Trailer License No.

- The tank capac1ty~ 18 pnnted on Both sides of the tank in letters thfqe'inchgs in height and in a contrasting color?
Tank — metai, watertight construction? ' |
Tank — provided with-suitable covers'to prevent splllage?

Pump — self priming, @cuum? If not yacuum —- spemf}_ng !

Service hoses and caps for hoses provzded?

Adequate storage area for hoses prov1ded‘?

© e = R W

Vehicle hoses have been drained and are in good condition (ndt Wofril, léaking, or ﬁatche&)? N
10.  Discharge nozzle — located to prevent flow or drip onto pumping vehicle?

11. Discharge nozzle — outlet orifice provided with threaded cap or camlock coupling?
-12. Discharge nozzle — protected from accidental damage or breakage?

13. Spreader gates absent?

ABH HIERODR &' K 7o

uboooooogogoono

14, Pumping vehicle equipped with pressurized washdown tank, disinfectant and cleanup implements?

)4
0

15. Overall vehicle — clean sanitary appearance?

COMMENTS:

1 have completed an inspection of the vehicle described and have determined its markings, pumps, tanks, container, allied
equipment and washdown furnishings comply with Sect:on 340-71-600(10) and (12) and therefore reconrmend permission

be granted to operate said equlpment.

747&/5/3///% fb‘\/fvilow/ SM/ 7%;/’/414

Signature of Authorized Agent ‘ Title
ELEHD _§E3-)e> /2206
2. Offiee, - ., - St R Phone No.- Date

DEQ-W{Q}-License\WH823A.DOC (04/99)



-+ RETURN THIS FORM WITH YOUR RENEWAL APPLICATION

ATTACHMENT A
SEPTAGE MANAGEMENT ACTIVITIES INVENTORY
June 1, 1999 through May 31, 2000

Please Iype or Print
. S S A
Exact Business or Corporate Name DEQ License No.
S BrIAN'S Sewex £ . Seppe Seevipd S - E8-L£78
Assumed Business Name Business Telephone No.
> ' z e
Business Mailing Address

6. Authorized Business Representative: $£ 1AL // An DS s @a P, Vi y’ T E 75/\)
First Name, Middle Initial, Last Name

OUIKIEL S
Title

7. Number of months business operated durinfé the 12-month period extending from June 1,
1999 through May 31, 2000. (Circle as appropriate)
o

- g, 10— 11mos. 88— OGmos. 6-— 7mos. " mos.
Other

8. Number of pﬁmping vehicles operated. NNE C,; vehicles.

9. Are interim storage/transfer facilities used for holding septage or other wastes pending disposal
or application? [] Yes ﬂ No  If “yes”, describe in detail:

+ Location of facilities:

+ Description of facilities:

10, If your business removes septage from septage storage/transfer facilities, and transports this
septage to another location, please report the following:

+ Describe the type of septage transported:

+ Estimated volume transported from these facilities: ' - gallons.

+ TLocation where septage was transported:

11. If land application sites are used, list the DEQ permit number for each site: -
Site #1: DEQ Permit No. Site: #2: DEQ Permit No.
— OVER —

—

DEQ-WQ-License\WI1561.DOC
A6/00 ]




12. Type and quantity of septage pumped (gal) in report period, and type of disposal or land application site where septages were deposited.

S

June 1, 1999 through May 31, 2000

Septic Tanks IONIIY )
Holding Tanks
Chemical Toilets
Vault Toilets
Restaurant
Grease Traps
-
@ ;
S
= Car Wash Sumps
=
S
:b” Community
,.:s Pump/Lift .
= Stations
& .
(v | Other (Specify)
) Commercial
= Process Water
Q
Other (Specify)
* This data is derived from the origin-destination records for the business.

LicenseYWJ561B.DOC  (5/00)



Tuesday, November 6, 2001
Personal 10-26 - Selected Accounts

Transaction Detail Report
1/1/85 through 11/6/01

Page: 1

rate Account Num Payee Memo Category Amount
6/30/95 Brians-Rill.. 10.. Department of Environmental Chiality  # 36586P-1 BOstofSe . of -180.00
7/5/95 Brians-Bil.. 6468 Klamath County Environmertal Hea... truck B-CostofSe.. o -BUCO
6/7/9% Brians-Bil... 6853 Klamath Coumty Environmental Hea. .. B-CostoiSe... HO00
8/7/068 PBrian'e-Rill .. 10... Department of Erwironmental Quality  Permit # 3658501 BlostofSe.,. of ~ 19000
6/24/97 Brians-Bil.. 1l.. Klamath County Envirormental Hea... Septic Truck Inspection  B-Cost ofSe... o S3.00
6/28/97 Bran's-Bill... 1l... Department of Envirormmental Quality  Permnit # 36585P-1 B-CostofSe... of -1903.00
7/8/68 BriansBIL.. 7015 Klomsth County Environnental Hen, . BCostofSe.. of B000
7/9/98 Bran's-Bill... 1l... Department of Environmental Quality Permit # 36585P-1 B-CostofSe... o 180,00
6/30/99 Brans-Bil.. 11... KamathCounty Envirommental Hea. .. SepticTruck inspection  B-CostofSe... o -BG00
6/30/99 Brans-Bil.. 1L.. Depavnent o Erviroiineidel Qualily Pamt# 3558501 B-CostolSe.. o ~100.00
12/11/00 Bran's-Bil.. 12... Kamath County Environmental Hea... Septic tamk pumperi... B-Costof Se... B0
12/15/00 Bran's-Bill... 12... Departinent of Environmerntal Quality PAYMENT UNDERP... B-CostofSe... BO00.00
5/30/01 Brans-Bil.. i2.. Kamath County Environmental Hea. .. B-Cost of Se... B0
6/29/01 PBrians-Bil... 12... Depeurtment of Environmental Quality B-CostofSe... ~A00.00
Total 1/1/85 - 11/6/01 -2,§50.00
Tatal Inflows 0.00
Total Outflows -2,650,00
Net Fotal -2,650.00

EXHIBIT # -

il

om i e




State of Oregon

Department of Environmental Quality Memorandum
Date: July 8, 2002

To: Environmental Quality Commission

From: Stephanie Hallock, Director A \

Subject: Agenda Item C, Rule Adoption: Permanent Rules to Add Methane, Under Certain

Conditions, to the List of Environmental Cleanup Hazardous Substances
July 25, 2002 EQC Meeting

Department
Recommendation

Need for
Rulemaking

Effect of Rule

Commission
Authority

The Department recommends the Commission adopt the proposed permanent
rule amendments as presented in Attachment A, and repeal the temporary rules
these proposed amendments will replace.

Methane gas, under certain conditions, has the potential to build up in confined
spaces and create explosive risks. In the absence of rules, DEQ lacks
regulatory authority to review and approve, order, or conduct methane
investigations and control measures at historic solid waste landfills. The
Commission passed temporary rules for these purposes in January 2002,

These temporary rules will expire on August 21, 2002. This rulemaking will
give DEQ permanent, clear authority to protect the public and the environment
from potential methane problems at historic landfill sites.

The rule amendments will declare methane a hazardous substance, under
certain conditions, and give the Department authority to:

® oversee site investigation and cleanup activities for parties
requesting DEQ Voluntary Cleanup Program review,

¢ order responsible parties to take necessary actions for the protection
of public safety;

o issue No Further Action letters that can allow proposed
development/redevelopment activities at historic landfill sites to
move ahead, when the agency deems there is no threat of explosion;
and

¢ perform necessary work at sites where the permittee is financially
unable to carry out methane site investigation and remediation
measures.

The Commission has authority to take this action under ORS 465.400.




Agenda Item C, Rule Adoption: Declaring Methane a Hazardous Substance
July 25, 2002 EQC Meeting ‘

Page 2 of 4

Stakeholder
Involvement

Public Comment

Key Issues

In developing these rules, Department staff worked closely with interested
parties and stakeholders including representatives of CLEAN, a citizen’s group
that initially petitioned for temporary and permanent rules pertaining to methane
at historic solid waste landfills. Methane Stakeholder Work Group meetings
were held in November 2001, January 2002, and April 2002. The proposed
permanent rule amendments were also discussed at meetings of the Department’s
Environmental Cleanup Advisory Committee (ECAC), on April 16, and May 21,
2002, and a meeting of the Department’s Solid Waste Advisory Committee
(SWAC), on April 17, 2002. Each of these groups expressed support for the
proposed rule amendments. An advisory committee membership roster and
report are provided in Attachment B.

A public comment period extended from May 1 to May 31, 2002 and included
a public hearing in Portland on May 23, 2002. Written comments were
received from three persons and one person presented oral testimony at the
public hearing. Results of the public input are provided in Attachment C.

The two key 1ssues raised during the rulemaking process were:

*  Whether the rules should specify portions of the remedial investigation
and risk assessment rules that are specifically applicable for
investigations of sites with potential methane problems. The original
Methane Stakeholders Work Group expressed support for this
approach, so various "applicable" references were included in the draft
rules developed for public comment.

ECAC members, however, suggested that references to applicable and
not applicable requirements for investigating sites were not necessary
because the rules provide flexibility for the Department to exclude
provisions of the rules for site investigations that are not relevant or
appropriate for a given cleanup site. ECAC noted that the existing
rules do not specifically define the applicable and not applicable rules
for other hazardous substances. ECAC recommended development of
guidance and Department of Justice (DOJ) representatives attending the
ECAC meeting concurred that guidance for this purpose was preferable
to rulemaking.

DEQ specifically requested comments on this issue during the public
comment period. Two of the four commenters addressed this issue and
both recommended that information about the specific site




Agenda Item C, Rule Adoption: Declaring Methane a Hazardous Substance
July 25, 2002 EQC Meeting

Page 3 of 4

Next Steps

Attachments

Available Upon
Request

investigation requirements applicable to methane be provided in
guidance, not in the rules. Therefore, DEQ has removed these
references from the proposed rule amendments.

Whether the proposed rule amendments create potential cleanup
liability for any person who ever generated or transported organic
matter that was deposited in a historic solid waste landfill. This issue
was raised by persons representing Waste Management, Inc., a waste
disposal and recycling company, and the Oregon Refuse and Recycling
Association.

DEQ conferred with the Department of Justice (DOJT) concerning this
issue. DOJ advises that, while the state's environmental cleanup law
creates the potential for causation-based liability, it does not establish
generator or transporter liability per se and that the legislative history is
clear on this point. Moreover, DOJ noted that the proposed rules
designate methane a hazardous substance, not organic matter.
Accordingly, DEQ and DOJ believe that the threat of litigation under
the proposed amendments is minimal.

DEQ proposes that the rule amendments become effective upon filing. The
rule amendments will be incorporated into the existing Environmental Cleanup
Program and will require no additional staff to implement. DEQ intends to
develop and distribute guidance and a fact sheet, and post information on its
web site for interested persons. A Rule Implementation Plan is available upon
request for more information.

crrUQw

B

Proposed Rule Revisions

Advisory Committee Membership and Report
Public Input and Department’s Response
Presiding Officer’s Report on Public Hearings
Relationship to Federal Requirements

Fiscal and Economic Impact Statement

Land Use Evaluation Statement

Legal Notice of Hearing

Cover Memorandum from Public Notice
Written Comments Received

Rule Implementation Plan
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Approved:

Section: /%&"/ ~

Alan Kiphut, Manag:ar
,,,,,, Environmental- Clsmup & Tanks Section

Division: ‘*“/’8 &Q I C\LQ&%

David Rozell, ActlhgﬁAdmmmtrator
Land Quality Division

Report Prepared By: Bill Dana
Phone: (503) 229-6530




DRAFT PERMANENT RULES
. (Showing Changes Proposed From Existing Permanent Rules)

340-122-0040
Standards

(1) Any removal or remedial action shall address a release or threat of release of hazardous
substances in a manner that assures protection of present and future public health, safety, and
welfare, and the environment.

(2) In the event of a release of a hazardous substance, remedial actions shall be implemented
to achieve:

(a) Acceptable risk levels defined in OAR 340-122-0115, as demonstrated by a residual risk
assessment; or

(b) Numeric soil cleanup levels specified in OAR 340-122-0045, if applicable; or

(¢) Numeric cleanup standards developed as part of an approved generic remedy identified or
developed by the Department under OAR 340-122-0047, if applicable; or

(d) For areas where hazardous substances occur naturally, the background level of the
hazardous substances, if higher than those levels specified in subsections (2)(a) through (2)(c) of
this rule. '

(3) In the event of a release of methane from a historic solid waste landfill, removal or
remedial actions shall be implemented to prevent concentrations of methane exceeding or likely
to exceed 1.25% by volume in confined spaces and structures, other than in equipment, piping,
wells. or other structures designed for the collection and management of methane and approved
by the Department. '

{43633 In the event of a release of hazardous substances to groundwater or surface water
constituting a hot spot of contamination, treatment shall be required in accordance with OAR
340-122-0085(5) and OAR 340-122-0090.

{343 A removal or remedial action shall prevent or minimize future releases and migration
of hazardous substances in the environment. A removal or remedial action and related activities
shall not result in greater environmental degradation than that existing when the removal or
remedial action commenced, unless short-term degradation is approved by the Director under
OAR 340-122-0050(4).

(6353 A removal or remedial action shall provide long-term care or management, as
necessary and appropriate, including but not limited to monitoring, operation, maintenance, and
periodic review.

Stat. Auth.: ORS 465.400(1), ORS 466 & ORS 468.020

Stats. Implemented: ORS 465.200 - ORS 465.455 & ORS 465.900

Hist.: DEQ 26-1988, f. & cert. ef. 9-16-89; DEQ 12-1992, f. & cert. ef. 6-9-92; DEQ 2-1997, f.
& cert. ef. 2-7-97 :

340-122-0080
Remedial Investigation

(1) If, based upon the Preliminary Assessment, the results of a removal, or other information,
the Director determines that remedial action might be necessary to protect public health, safety
or welfare, or the environment, the Director may perform or require to be performed a remedial
investigation to develop information to determine the need for remedial action.

Attachment A, Page 1




(2) Remedial investigation may include, but is not limited to, characterization of hazardous
substances, characterization of the facility, performance of baseline human health and ecological
risk assessments, and collection and evaluation of information relevant to the identification of
hot spots of contamination.

(3) In the remedial investigation, characterization of the facility may include, but is not
limited to, information regarding:

(a) Waste management history and other past practices that could have led to a release of
hazardous substances;

(b) Geological and hydrogeologic factors, including, but not limited to, mformatlon regarding
topography, soils, sediments, drainage controls, and water resources; '

{c) Climatologic and meteorologic factors;

(d) Ambient air quality;

(e) Current and reasonably anticipated future land use in the locality of the facility,
considering:

(A) Current land use zoning and other land use designations;

(B) Land use plans as established in local comprehensive plans and land use implementing
regulations of any governmental body having land use jurisdiction;

(C) Concerns of the facility owner, neighboring owners, and the community; and

(D) Any other relevant information such as development patterns and population projections.

(f) Current and reasonably likely future beneficial uses of groundwater and surface water in
the locality of the facility, considering:

(A) Federal, state, and local regulations governing the appropriation and/or use of water;

(B) Nature and extent of current groundwater and surface water uses;

(C) Suitability of groundwater and surface water for beneficial uses;

(D) The contribution of water to the maintenance of aquatic or terrestrial habitat,

(E) Any beneficial uses of water which the Water Resources Department or other federal state
or local programs is managing in the locality of the facility; and

(F) Reasonably likely future uses of groundwater and surface water based on:

(1) Historical land and water uses;

(i1) Anticipated future land and water uses;

(iii) Community and nearby property owners’ concerns regarding future water use;

(iv) Regional and local development patterns;

(v) Regional and local population projections; and

(vi) Availability of alternate water sources including, but not limited to, public water supplies,
groundwater sources, and surface water sources.

(g) Identification of ecological receptors, terrestrial habitats, and aquatic habitats in the
locality of the facility; and '

(h) Other relevant information, as appropriate.

(4) In the remedial investigation, characterization of hazardous substances may include, but is
not limited to, information regarding:

{a) Identification and characterization of the source of the release or the threatened release of
a hazardous substance;

(b} The nature, extent, and concentration of hazardous substances;

(¢} The propensity for the hazardous substance to bioaccumulate;

(d) The propensity for the hazardous substance to persist or degrade;

{e) The toxicity of the hazardous substances;

Attachment A, Page 2




(f) The transport and fate of the hazardous substances;

{g) The proximity of contamination to surface water, groundwater, wetlands, and sensitive
environments; and

(h) Other relevant information, as appropriate.

(5) In the remedial investigation, characterization of current and reasonably likely future risks
posed by hazardous substances shall be based on baseline human health and ecological risk
assessments conducted in accordance with OAR 340-122-0084, unless the Department
determines through screening of available information that no exceedance of acceptable risk
levels could occur taking into consideration the nature, extent and toxicity of contamination, the
types of human and ecological receptors potentially at risk, and pathways and routes of exposure
present or potentially present.

(6) The remedial investigation shall identify hazardous substances having a significant
adverse effect on beneficial uses of water or waters to which the hazardous substances would be
reasonably likely to migrate.

(7) The remedial investigation shall identify hot spots of contamination for media other than
water.

Stat. Auth.: ORS 465.400(1) & ORS 468.020

Stats. Implemented: ORS 465.200 - ORS 465.455, ORS 465.900, ORS 466.706 - ORS 466.835
& ORS 466.895

Hist.: DEQ 26-1988, f. & cert. ef. 9-16-89; DEQ 12-1992, f. & cert. ef. 6-9-92; DEQ 2-1997, .
& cert. ef. 2-7-97

340-122-0085
Feasibility Study

(1) If, based upon the remedial investigation, the results of a removal, or other information,
the Director determines that remedial action might be necessary to protect public health, safety
or welfare or the environment, the Director may perform or require to be performed a feasibility
study to develop information for selection or approval of a remedial action.

(2) A feasibility study shall develop and evaluate a range of remedial action alternatives
acceptable to the Department, including any or all of the following:

{a) No action; ,

{(b) Remedial action utilizing engineering and/or institutional controls;

(c) Remedial action utilizing treatment;

(d) Remedial action utilizing excavation and transportation to an offsite disposal facility; and

(e) Any combination of the above, as appropriate.

(3) Remedial action alternatives may be eliminated from development or evaluation in the
feasibility study if, based on the remedial investigation and consideration of factors specified in
OAR 340-122-0090, the Department determines one or more remedial action alternatives are not
protective, feasible or appropriate for the facility.

(4) For each remedial action option developed under section (2) of this rule, the feasibility
study shall evaluate:

(a) The protectiveness of the alternative based upon the standards set forth in OAR 340-122-
0040;

(b) The feasibility of the alternative based upon a balancing of the remedy selection factors
set forth in QAR 340-122-0090(3) and (4); and
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(c) The extent to which the remedial action alternative remediates hot spots of contamination
based upon the criteria set forth in sections (5) and (7) of this rule and OAR 340-122-0090(4).

(5) For groundwater or surface water in which a significant adverse effect on existing or
reasonably likely future beneficial uses has been identified under OAR 340-122-0080(6):

(a) The feasibility study shall evaluate treatment to concentrations that ensure such significant
adverse effects will not occur. Specifically, the following shall be evaluated:

{A) Whether treatment is reasonably likely to restore or protect a beneficial use within a
reasonable time; and

(B) The extent to which treatment is feasible, considering the remedy selection factors set
forth in OAR 340-122-0090, including application of the higher threshold for evaluating the
reasonableness of the cost of treating hot spots of contamination.

(b) Where a concentration identified in subsection (5)(a) of this rule is not equivalent to an
acceptable risk level:

(A) The feasibility study shall evaluate the feasibility of treatment to the concentration
identified in subsection (5)(a), regardless of whether that level is more or less stringent than the
acceptable risk level, applying the higher threshold for reasonableness of the cost of treatment;
and

(B) Where the acceptable risk level is more stringent than the concentration identified in
subsection (5)(a), the feasibility study shall also evaluate the feasibility of treatment to the
acceptable risk level, without application of the higher threshold for reasonableness of the cost of
treatment. If treatment to a more stringent acceptable risk level is not feasible, the feasibility
study shall evaluate other remedial measures providing protection while allowing beneficial use
of the water.

(6) For contamination of media other than groundwater or surface water, the feasibility study
shall evaluate the extent to which the hazardous substances cannot be reliably contained.

(7) For hot spots of contamination in media other than groundwater or surface water that have
been identified under OAR 340-122-0080(7) or section (6) of this rule, the feasibility study shall
evaluate the feasibility of treatment, and the feasibility of excavation and offsite disposal at an
authorized disposal facility, to a point where the concentration or condition making the
hazardous substance a hot spot would no longer occur at the facility, based upon a balancing of
the remedy selection factors set forth in OAR 340-122-0090 and an application of the higher
threshold for evaluating the reasonableness of the cost of treatment and of the cost of excavation
and offsite disposal of hot spots of contamination.

(8) For contaminant concentrations in media other than water that would remain after
treatment or excavation and off-site disposal pursuant to section (7) of this rule, the feasibility
study shall evaluate the feasibility of a range of remedial action alternatives to achieve the
acceptable risk level. The evaluation shall be based upon a balancing of the remedy selection
factors in OAR 340-122-090 without application of the higher thresholds, under section (7), for
reasonableness of the cost of the treatment and excavation and oftsite disposal of hot spots of
contamination.

(9) The feasibility study should recommend a protective and feasible remedial action from the
remedial action alternatives developed and evaluated in the feasibility study. For any
recommended remedial action, the feasibility study shall:

(a) Identify the extent to which the remedial action alternative would be conducted onsite;

(b) Identify all state or local permits, licenses, or other authorizations or procedural
requirements that would be exempted pursuant to ORS 465.315(3);
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(c) Describe any consultation with affected state or local government bodies; and

(d) Identify applicable substantive requirements of the affected state or local laws and how
they would be addressed.
Stat. Auth.: ORS 465.315 & ORS 465.400
Stats. Implemented: ORS 465.200 - ORS 465.455, ORS 465.900, ORS 466.706 - ORS 466.835
& ORS 466.895
Hist.: DEQ 2-1997, . & cert. ef. 2-7-97; DEQ 12-2000, f. & cert. ef. 7-27-00

340-122-0090
Selection or Approval of the Remedial Action

(1) Based on the administrative record, the Director shall select or approve a remedial action
that:

(a) Is protective of present and future public health, safety and welfare and of the
environment, as specified in OAR 340-122-0040;

(b) Is based on balancing of remedy selection factors, as specified in section (3) of this rule;
and

(c) Satisties the requirements for hot spots of contamination, as specified in section (4) of this
rule,

(2) A remedial action may achieve protection through:

(a) Treatment;

{b) Excavation and offsite disposal;

(c) Engineering controls;

(d) Institutional controls;

(e) Any other method of protection; or

{f) A combination of the above.

(3) In determining the appropriate method of remediation for a specific facility, the Director
shall select or approve a protective remedial action that balances the following factors:

(a) Effectiveness. Each remedial action alternative shall be assessed for its effectiveness in
achieving protection, by considering the following, as appropriate:

(A) Magnitude of risk from untreated waste or treatment residuals remaining at the facility
absent any risk reduction achieved through onsite management of exposure pathways, as
determined in OAR 340-122-0084(4)(a). The characteristics of the residuals shall be considered
to the degree that they remain hazardous, taking into account their volume, toxicity, mobility,
propensity to bioaccumulate, and propensity to degrade;

(B) Adequacy of any engineering and institutional controls necessary to manage the risk from
treatment residuals and untreated hazardous substances remaining at the facility, as determined
in OAR 340-122-0084(4)(b);

(C) With respect to hot spots of contamination in water, the extent to which the remedial
action restores or protects existing and reasonably likely future beneficial uses of water;

(D) Adequacy of treatment technologies in meeting treatment objectives;

(E) Time until the remedial action objectives would be achieved; and

(F) Any other information relevant to effectiveness.

(b) Long-term reliability. Each remedial action alternative shall be assessed for its long-term
reliability, by considering the following, as appropriate:

(A) Reliability of treatment technologies in meeting treatment objectives;
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(B) Reliability of engineering and institutional controls necessary to manage the risk from
treatment residuals and untreated hazardous substances, taking into consideration the
characteristics of the hazardous substances to be managed and the effectiveness and
enforceability over time of engineering and institutional controls in preventing migration of
contaminants and in managing risks associated with potential exposure;

(C) Nature, degree, and certainties or uncertainties of any necessary long-term management
(e.g., operation, maintenance, and monitoring); and

(D) Any other information relevant to long-term reliability.

(c) Implementability. Each remedial action alternative shall be assessed for the ease or
difficulty of implementing the remedial action, by considering the following, as appropriate:

(A) Practical, technical, and legal difficulties and unknowns associated with the construction
and implementation of a technology, engineering control, or institutional control, including
potential scheduling delays; '

(B) The ability to monitor the effectiveness of the remedy;

(C) Consistency with federal, state and local requirements; activities needed to coordinate
with other agencies; and the ability and time required to obtain any necessary anthorization from
other governmental bodies;

(D) Availability of necessary services, materials, equipment, and specialists, including the
availability of adequate offsite treatment, storage, and disposal capacity and services, and
availability of prospective technologies; and

(E) Any other information relevant to implementability.

(d) Implementation Risk. Each remedial action alternative shall be assessed for the risk from
implementing the remedial action, by considering the following, as appropriate:

(A) Potential impacts on the community during implementation of the remedial action and the
effectiveness and reliability of protective or mitigative measutes;

(B) Potential impacts on workers during implementation of the remedial action and the
effectiveness and reliability of protective or mitigative measures;

(C) Potential impacts on the environment during implementation of the remedial action and
the effectiveness and reliability of protective or mitigative measures;

(D) Time until the remedial action is complete; and

(E) Any other information related to implementation risk.

(e) Reasonableness of Cost. Each remedial action alternative shall be assessed for the
reasonableness of the cost of the remedial action, by considering the following, as appropriate:

(A) Cost of the remedial action including;

(1) Capital costs, including both direct and indirect costs;

(ii) Annual operation and maintenance costs;

(iii) Costs of any periodic review requirements; and

(iv) Net present value of all of the above;

(B) Degree to which the costs of the remedial action are proportionate to the benefits to
human health and the environment created through risk reduction or risk management;

(C) With respect to hot spots of contamination in water, the degree to which the costs of the
remedial action are proportionate to the benefits created through restoration or protection of
existing and reasonably likely future beneficial uses of water;

(D) The degree of sensitivity and uncertainty of the costs; and

(E) Any other information relevant to cost-reasonableness.
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(4) The Director shall select or approve a protective remedial action in accordance with the
following:

(a) For hot spots of contammatmn in water, the Director shall select or approve treatment to
the extent treatment is feasible considering the treatment criteria in OAR 340-122-0085(5) and
the factors set forth in OAR 340-122-0090(3);

(b) For hot spots of contamination in media other than water, the Director shall select or
approve treatment or excavation and offsite disposal at an authorized disposal facility or the
combination of treatment or excavation, to the extent such measures are feasible considering the
criteria in OAR 340-122-0085(7) and the factors set forth in QAR 340-122-0090(3).

(c) The cost of a remedial action shall not be considered reasonable if the costs are
disproportionate to the benefits created through risk reduction or risk management;

(d) A higher threshold shall be applied in evaluating the reasonableness of costs for treating
hot spots of contamination, whether such treatment occurs onsite or in conjunction with
excavation and offsite disposal, when compared to other remedial action alternatives; and

{e) Subject to the preference for treatment of hot spots of contamination and subject to the
preferences for treatment and excavation of hot spots of contamination in media other than
water, where two or more remedial action alternatives are protective, the least expensive
alternative shall be preferred, unless the additional cost of a more expensive remedial action
alternative is justified by proportionately greater beneflts within one or more of the factors set
forth in OAR 340-122-0090(3).

(f) If contamination (A) is a hot spot in media other than water; (B) will be excavated and
disposed of at an offsite location; and (C) meets the definition of a hazardous waste pursuant to
ORS 466.003, the Director shall consider the method, route, and distance for transportation of
the contaminants to available disposal facilities in selecting or approving the remedial action.

(5) Any person responsible for undertaking the remedial action who proposes one remedial
action alternative over another shall have the burden of demonstrating to the Director through the
remedial investigation and feasibility study that such remedial action alternative fulfills the
requirements of OAR 340-122-0090.

(6) Subject to the remedy selection factors specified in section (3) of this rule, in selecting or
approving a protective remedial action alternative, the Director shall consider current and
reasonably anticipated future land uses at the facility and surrounding properties, taking into
account:

(a) Current land use zoning;

(b) Other land use designations;

(c) Land use plans as established in local comprehensive plans and land use implementing
regulations of any governmental body having land use jurisdiction; and

(d) Concerns of the facility owner, neighboring owners, and the community.

(7) The Director may incorporate into the selection or approval of a remedial action:

(2) Such periodic review or inspections as are necessary to ensure protection of present and
future public health, safety and welfare and of the environment;

(b) A delineation of the extent to which the remedial action occurs onsite, for purposes of
ORS 465.315(3); and

{c) Designation of points of compliance for measuring attainment of any remedial action
objective. Designation of points of compliance shall consider proximity to the source of the
release and exposure pathways evaluated in the baseline risk assessment. Points of compliance
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shall be established as close as possible to the source of the release, and may also be established
at other points relevant to exposure pathways and receptors.

Stat. Auth.: ORS 465.400(1), ORS 466 & ORS 468.020

Stats. Implemented: ORS 465.200 - ORS 465.455, ORS 465.900, ORS 466.706 - ORS 466.835

& ORS 466.895

Hist.: DEQ 26-1988, f. & cert. ef. 9-16-89; DEQ 12-1992, {. & cert. ef. 6-9-92; DEQ 2-1997, .

& cert. ef. 2-7-97; DEQ 12-2000, f. & cert. ef. 7-27-00

340-122-0115
Definitions '

Terms not defined in this rule have the meanings set forth in ORS 465.200. Additional terms
are defined as follows unless the context requires otherwise:

(1) "Acceptable risk level” with respect to the toxicity of hazardous substances has the
meaning set forth in ORS 465.315 (1)(b)(A) and (B) and is comprised of the acceptable risk level
definitions provided for carcinogenic exposures, noncarcinogenic exposures, and ecological
receptors in sections (2) through (6) of this rule.

(2) "Acceptable risk level for human exposure to individual carcinogens” means:

(a) For deterministic risk assessments, a lifetime excess cancer risk of less than or equal to
one per one million for an individual at an upper-bound exposure; or

{(b) For probabilistic risk assessments, a lifetime excess cancer risk for each carcinogen of less
than or equal to one per one million at the 90th percentile, and less than or equal to one per one
hundred thousand at the 95th percentile, each based upon the same distribution of lifetime excess
cancer risks for an exposed individual. '

(3) "Acceptable risk level for human exposure to multiple carcinogens" means the acceptable
risk level for human exposure to individual carcinogens and:

(a) For deterministic risk assessments, a cumulative lifetime excess cancer risk for multiple
carcinogens and multiple exposure pathways of less than or equal to one per one hundred
thousand at an upper-bound exposure; or

(b) For probabilistic risk assessments, a cumulative lifetime excess cancer risk for multiple
carcinogens and multiple exposure pathways of less than or equal to one per one hundred
thousand at the 90th percentile and less than or equal to one per ten thousand at the 95th
percentile, each based upon the same distribution of cumulative lifetime excess cancer risks for
an exposed individual.

(4) "Acceptable risk level for human exposure to noncarcinogens” means:

(a) For deterministic risk assessments, a hazard index less than or equal to one for an
individual at an upper-bound exposure; or

{(b) For probabilistic risk assessments, a hazard index less than or equal to one at the 90th
percentile, and less than or equal to ten at the 95th percentile, each based upon the same
distribution of hazard index numbers for an exposed individual.

(5) "Acceptable risk level for individual ecological receptors" applies only to species listed as
threatened or endangered pursuant to 16 USC 1531 et seq. or ORS 465.172, and means:

(a) For deterministic risk assessments, a toxicity index less than or equal to one for an
individual ecological receptor at an upper-bound exposure, where the toxicity index is the sum of
the toxicity quotients attributable to systemic toxicants with similar endpoints for similarly-
responding species and the toxicity quotient is the ratio of the exposure point value to the
ecological benchmark value; or
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(b) For probabilistic risk assessments, a toxicity index less than or equal to one at the 90th
percentile and less than or equal to 10 at the 95th percentile, each based on the same distribution
of toxicity index numbers for an exposed individual ecological receptor; or

(c) The probability of important changes in such factors as growth, survival, fecundity, or
reproduction related to the health and viability of an individual ecological receptor that are
reasonably likely to occur as a consequence of exposure to hazardous substances is de minimis.

(6) "Acceptable risk level for populations of ecological receptors” means a 10 percent chance,
or less, that no more than 20 percent of the total local population will be exposed to an exposure
point value greater than the ecological benchmark value for each contaminant of concern and no
other observed significant adverse effects on the health or viability of the local population.

(7) "Assessment endpoint” means an explicit expression of a specific ecological receptor and
an associated function or quality that is to be maintained or protected. Assessment endpoints
represent ecological receptors directly or as their surrogates for the purposes of an ecological risk
assessment.

(8) "Background level" means the concentration of hazardous substance, if any, existing in
the environment in the location of the facility before the occurrence of any past or present release
or releases.

(9} "Beneficial uses of water” means any current or reasonably likely future beneficial uses of
groundwater or surface water by humans or ecological receptors.

(10) "Carcinogen" means any substance or agent that produces or tends to produce cancer in
humans.

(11) "Cleanup level" for purposes of OAR 340-122-0045, means the residual concentration of
a hazardous substance in a medium that is determined to be protective of public health, safety
and welfare, and the environment under specified exposure conditions.

(12) "Commission” means the Environmental Quality Commission.

(13) "Confirmed release" means a release of a hazardous substance info the environment that
has been confirmed by the Department in accordance with OAR 340-122-0073.

(14) "Confirmed release list" means a list of facilities for which the Director has confirmed a
release of a hazardous substance.

(15) "Contaminant of concern” means a hazardous substance that is present in such
. concentrations that the contaminant poses a threat or a potentially unacceptable risk to public
health, safety or welfare, or the environment considering:

(a) The toxicological characteristics of the hazardous substance that influence its ability to
affect adversely human health, ecological receptors or the environment relative to the
concentration of the hazardous substance at the facility;

(b) The chemical and physical characteristics of the hazardous substance that govern its
tendency to persist in the environment, move through environmental media, or accumulate
through food webs;

(¢) The background level of the hazardous substances;

(d) The thoroughness of the testing for the hazardous substance at the facility;

(e) The frequency that the hazardous substance has been detected at the facility; and

(f) Degradation by-products of the hazardous substances.

(16} "Critical endpoint” or "Critical effect” means the adverse health effect used as the basis
for the derivation of the reference dose (RfD). Exposure to a given chemical may resultina
variety of toxic effects (e.g., liver defects, kidney defects, or blood defects). The critical endpoint
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is selected from the different adverse health effects produced by a given chemical, and is the
adverse health effect with the lowest dose level that produced toxicity.

(17) "Department” means the Oregon Department of Environmental Quality.

(18) "Deterministic risk assessment” means a risk assessment that produces a point value
estimate of risk for a specific set of exposure assumptions.

(19) "De minimis release” means a release of a hazardous substance that, because of the
quantity or characteristics of the hazardous substance released and the potential for migration
and exposure of human or environmental receptors, can reasonably be considered to pose no
significant threat to public health, safety or welfare, or the environment.

(20) "Director” means the Director of the Department of Environmental Quality or the
Director's authorized representative.

(21) "Ecological benchmark value" means the highest no-observed-adverse-effect-level
(NOAEL) for individual ecological receptors considering effects on reproductive success or the
median lethal dose or concentration (LD50 or LLC50) for populations of ecological receptors. If a
NOAEL, LD50 or L.C50, as applicable, is not available for ecological receptors considered in the
risk assessment, the ecological benchmark value may be derived from other toxicological
endpoints for those receptors or appropriate surrogates for those receptors, adjusted with
uncertainty factors to equate to a NOAEL, LD50 or LC50. The ecological benchmark value shall
be based, to the extent practicable, on studies whose routes of exposure and duration of exposure
were commensurate with the expected routes and duration of exposure for ecological receptors
considered in the risk assessment, or appropriate surrogates for those receptors.

(22) "Ecological receptor" means a population of plants or animals (excluding domestic
animals and cultivated plants) or an individual member of any species listed as threatened or
endangered pursuant to 16 U.S.C. 1532 et seq. or ORS 496.172.

(23) "Engineering control" means a remedial method used to prevent or minimize exposure to
hazardous substances, including technologies that reduce the mobility or migration of hazardous
substances. Engineering controls may include, but are not limited to, capping, horizontal or
vertical barriers, hydraulic controls, and alternative water supplies.

(24) "Environment" includes ecological receptors, the waters of the state, any drinking water
supply, any land surface and subsurface strata, sediments, saturated soils, subsurface gas, or
ambient air or atmosphere. :

(25) "Exposure point value” means the concentration or dose of a hazardous substance
occurring at a location of potential contact between a human receptor and the hazardous
substance, or between an ecological receptor and the hazardous substance.

(26) "Facility" or "Site" means any building, structure, installation, equipment, pipe or
pipeline including any pipe into a sewer or publicly owned treatment works, well, pit, pond,
lagoon, impoundment, ditch, landfill, storage container, above ground tank, underground storage
tank, motor vehicle, rolling stock, aircraft, or any site or area where a hazardous substance has
been deposited, stored, disposed of, or placed, or otherwise come to be located and where a
release has occurred or where there is a threat of a release, but does not include any consumer
product in consumer use or any vessel. :

(27) "Groundwater” means any water, except capillary moisture, beneath the land surface or
beneath the bed of any stream, lake, reservoir or other body of surface water within the
boundaries of the state, whatever may be the geological formation or structure in which such
water stands, flows, percolates or otherwise moves.
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(28) "Hazard index" means a number equal to the sum of the hazard quotients attributable to
systemic toxicants with similar toxic endpoints.

(29) "Hazard quotient” means the ratio of the exposure point value to the reference dose,
where the reference dose is typically the highest dose causing no adverse effects on survival,
growth or reproduction in human populations.

(30) "Hazardous substance" means:

(a) Hazardous waste as defined in ORS 466.005;

(b) Any substance defined as a hazardous substance pursuant to section 101(14) of the federal
Comprehensive Environmental Response, Compensation and Liability Act, P.L. 96-510, as
amended, and P.L. 99-499:

(c) Oil as defined in ORS 465.200(18); and

(d) Methane generated at a historic solid waste landfill; and

£(e) Any substance designated by the commission under ORS 465.400.

{31) "Historic solid waste landfill" means:

{a) a solid waste landfill that was never permitted for disposal of solid waste, including
landfills that received solid waste prior to adeption of permit reguirements under ORS 459.205;

{b) a solid waste landfill that was previously permitted for disposal of solid waste pursuant to
ORS 459.203, if operational and post-closure permits for management of the facility have
expired, or have been terminated or revoked by the Department; and

(¢} a permitted solid waste landfill, if the Department determines that permit requirements for
management of methane will not be implemented by the permittee Including determinations by
the Department that the permittee is financially unable to implement applicable permit
requirements.

(32)834 "Hot spots of contamination” means:

(a) For groundwater or surface water, hazardous substances having a significant adverse
effect on beneficial uses of water or waters to which the hazardous substances would be
reasonably likely to migrate and for which treatment is reasonably likely to restore or protect
such beneficial uses within a reasonable time, as determined in the feasibility study; and

(b) For media other than groundwater or surface water, (e.g., contaminated soil, debris,

-sediments, and sludges; drummed wastes; "pools” of dense, non-aqueous phase liquids
submerged beneath groundwater or in fractured bedrock; and non-aqueous phase liquids floating
on groundwater), if hazardous substances present a risk to human health or the environment
exceeding the acceptable risk level, the extent to which the hazardous substances:

(A) Are present in concentrations exceeding risk-based concentrations corresponding to:

(i) 100 times the acceptable risk level for human exposure to each individual carcinogen;

(ii) 10 times the acceptable risk level for human exposure to each individual noncarcinogen;
or

(iii) 10 times the acceptable risk level for exposure of individual ecological receptors or
populations of ecological receptors to each individual hazardous substance.

(B) Are reasonably likely to migrate to such an extent that the conditions specified in
subsection (a) or paragraphs (b)(A) or (b)(C) would be created; or

(C) Are not reliably containable, as determined in the feasibility study.

(33332 "Institutional control” means a legal or administrative tool or action taken to reduce
the potential for exposure to hazardous substances, Institutional controls may include, but are not
limited to, use restrictions, environmental monitoring requirements, and site access and security
measures.
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(34)33) "Inventory” means a list of facilities for which the Director has confirmed a release
of a hazardous substance and, based on a preliminary assessment or equivalent information, has
determined that additional investigation, removal, remedial action, or long term engineering or
institutional controls related to removal or remedial action are required to assure protection of the
present and future public health, safety and welfare, and the environment.

{33)34 "Locality of the facility" means any point where a human or an ecological receptor
contacts, or is reasonably likely to come into contact with, facility-related hazardous substances,
considering:

(a) The chemical and physical characteristics of the hazardous substances;,

(b) Physical, meteorological, hydrogeological, and ecological characteristics that govern the
tendency for hazardous substances to migrate through environmental media or to move and
accumulate through food webs;

(c) Any human activities and biological processes that govern the tendency for hazardous
substances to move into and through environmental media or to move and accumulate through
food webs; and

(d) The time required for contaminant migration to occur based on the factors described in
subsections (35)343(a) through (c) of this rule,

{36)335 "Measurement endpoints for ecological receptors” are quantitative expressions of an
observed or measured response in ecological receptors exposed to hazardous substances.

{3736} "Noncarcinogen™ means hazardous substances with adverse health effects on humans
other than cancer.

{38Y3% "Onsite", for purposes of ORS 465.315(3), means the areal extent of contamination
and all suitable areas in close proximity to the contamination necessary for implementation of a
removal or remedial action.

{39)838) "Permitted or authorized release” means a release that is from an active facility and
that is subject to and in substantial compliance with a current and legally enforceable permit
issued by an authorized public agency.

{40839 "Population” and "Local population”, for purposes of evaluating ecological
receptors, means a group of individual plants, animals, or other organisms of the same species
that live together and interbreed within a given habitat, including any portion of a population of a

transient or migratory species. that uses habitat in the locality of the facility for only a portion of

the year or for a portion of their lifecycle.

(416463 "Practical quantification limit"” or "PQL" means the lowest concentration that can be
reliably measured within specified limits of precision, accuracy, representativeness,
completeness, and comparability when testing field samples under routine laboratory operating
conditions using Department-approved methods.

(423641 "Preliminary assessment” means an investigation conducted in accordance with
OAR 340-122-0072 for the purpose of determining whether additional investigation, removal,
remedial action, or related engineering or institutional controls are needed to assure protection of
public health, safety and welfare, and the environment.

(43)423 "Probabilistic risk assessment” means a risk assessment that produces a credible
range or distribution of possible risk estimates by taking into consideration the variability and
uncertainty in the exposure and toxicity data used to make the assessment.

(44)}43) "Release” means any spilling, leaking, pumping, pouring, emitting, emptying,
discharging, injecting, escaping, leaching, dumping or disposing into the environment including
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the abandonment or discarding of barrels, containers and other closed receptacles containing any
hazardous substance, or any threat thereof, but excludes:

(a) Any release which results in exposure to a person solely within a workplace, with respect
to a claim that the person may assert against the person's employer under ORS Chapter 656;

(b) Emissions from the engine exhaust of a motor vehicle, rolling stock, aircraft, vessel or
pipeline pumping station engine;

(c) Any release of source, by product or special nuclear material from a nuclear incident, as
those terms are defined in the Atomic Energy Act of 1954, as amended, if such release is subject
to the requirements with respect to financial protection established by the Nuclear Regulatory
Commission under Section 170 of the Atomic Energy Act of 1954, as amended, or, for the
purposes of ORS 465.260 or any other removal or remedial action, any release of source by
product special nuclear material from any processing site designated under Section 102(a)(1)or
302(a)of the Uranium Mill Tailings Radiation Control Act of 1978; and

(d) The normal application of fertilizer.

(45)t44) "Remedial action” and "Removal" have the meanings set forth in ORS 465.200 (22)
and (24), respectively, and, for purposes of these rules, may include investigations, treatment,
excavation and offsite disposal, engineering controls, institutional controls, any combination
thereof.

(46)¢45} "Remediated” means implementation of a removal or remedial action,

(47)646) "Residual risk assessment” means both:

(a) A quantitative asséssment of the risk resulting from concentrations of untreated waste or
treatment residuals remaining at the conclusion of any treatment and offsite disposal taking into
consideration current and reasonably likely future land and water use scenarios and the exposure
assumptions used in the baseline risk assessment; and

(b) A qualitative or quantitative assessment of the adequacy and reliability of any institutional
or engineering controls to be used for management of treatment residuals and untreated
hazardous substances.

(48)4Ty "Risk" means the probability that a hazardous substance, when released into the
environment, will cause adverse effects in exposed humans or ecological receptors.

(49)483 "Risk assessment" means the process used to determine the probability of an adverse
effect due to the presence of hazardous substances. A risk assessment includes identification of
the hazardous substances present in the environmental media; assessment of exposure and
exposure pathways; assessment of the toxicity of the hazardous substances; characterization of
human health risks; and characterization of the impacts or risks to the environment.

(30)¢49) "Sensitive environment”, for purposes of OAR 340-122-0045, means an area of
particular environmental value where a hazardous substance could pose a greater threat than in
other non-sensitive areas. Sensitive environments include but are not limited to: Critical habitat
for federally endangered or threatened species; National Park, Monument, National Marine
Sanctuary, National Recreational Area, National Wildlife Refuge, National Forest Campgrounds,
recreational areas, game management areas, wildlife management areas; designated federal
Wilderness Areas; wetlands (freshwater, estuarine, or coastal); wild and scenic rivers; state
parks; state wildlife refuges; habitat designated for state endangered species; fishery resources;
state designated natural areas; county or municipal parks; and other significant open spaces and
natural resources protected under Goal 5 of Oregon’s Statewide Planning Goals.

(51)650) "Significant adverse effect on beneficial uses of water” means current or reasonably
likely future exceedance of:
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(a) Applicable or relevant federal, state or local water quality standards, criteria, or guidance;

(b) In the absence of applicable or relevant water quality standards, criteria, or guidance, the
acceptable risk level; or

(c) If subsections (a) and (b) of this section do not apply, the concentration of a hazardous
substance indicated by available published peer-reviewed scientific information to have a
significant adverse effect on a current or reasonably likely future beneficial use of water.

(52)¢54) "Soil" means a mixture of organic and inorganic solids, air, water, and biota which
exists on the earth surface above bedrock, including materials of anthropogenic sources such as
slag and sludge.

(53) “Solid waste” means ali useless or discarded putrescible and nonpuirescible materials,
including but not limited to garbage, rubbish, refuse, ashes, paper and cardboard. sewage sludge,
septic tank and cesspool pumpings or other sludge, useless or discarded commercial, industrial,
demolition and construction materials, discarded or abandoned vehicles or parts thereof,
discarded home and industrial appliances, manure, vegetable or animal solid and semisolid
materials, dead animals and infections waste as defined in ORS 459,386, “Solid waste” does not
include:

{(a) Hazardous waste as defined in ORS 466.005.

(b) Matenials used for fertilizer or for other productive purpeses or which are salvageable as
such materials are used on land in agricultural operations and the growing or harvesting of crops
and the raising of animals,

(54) *Solid waste landfill” means a facility for the disposal of solid waste involving the
placement of solid waste on or beneath the land surface,

(55)5%) "Surface water” means lakes, bays, ponds, impounding reservoirs, springs, wells,
rivers, streams, creeks, estuaries, wetlands, inlets, canals, the Pacific Ocean within the territorial
limits of the State of Oregon, and all other bodies, natural or artificial, inland or coastal, fresh or
salt, public or private (except those private waters which do not combine or effect a junction with
natural surface waters), which are wholly or partially within or bordering the state or within its
jurisdiction.

(56)653) "Total excess cancer risk” means the upper bound on the estimated excess cancer
risk associated with exposure to multiple hazardous substances and multiple exposure pathways.

(5754} "Treatment” means to permanently and substantially eliminate or reduce the toxicity,
mobility or volume of hazardous substances with the use of either in-situ or ex-situ remedial
technologies
Stat. Auth.: ORS 465.315 & ORS 465.400
Stats. Implemented: ORS 465.200 - ORS 465.455, ORS 465.900, ORS 466.706 - ORS 466.835
& ORS 466.895Hist.: DEQ 2-1997, . & cert. ef. 2-7-97; DEQ 11-1999(Temp), f. & cert. ef. 7-6-
99 thru 1-2-2000; Administrative correction 6-12-01
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State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
For
Permanent Rules to Add Methane, Under Certain Conditions,
to the List of Environmental Cleanup Hazardous Substances

ADVISORY COMMITTEE MEMBERSHIP AND REPORT

In November 2001, the Department’s Environmental Cleanup Program assembled a
group of stakeholders, to discuss concerns about methane at sites where historic solid
waste landfills were being redeveloped for commercial and residential uses. The
Methane Stakeholders Group was comprised of representatives of local government,
industry, attorneys, consultants and concerned citizens, as follows:

Elise Smith — CLEAN

Chuck Solin — City of Eugene

Don Cordell — Rogue Disposal

Don Haagensen — Cable, Huston, Benedict & Haagensen, LLP
Kristin Mitchell — Oregon Refuse & Recycling Association
Gerry Friesen — G. Friesen Associates

Joel Gorden — Haggen Stores

Fred Gast — Polygon Northwest

Terry Waldele — City of Beaverton .

Jeft Bickford — Marion County Solid Waste

Chris Rich — Rycewicz & Chenoweth, LLP

Jon Chandler — OBIA

Craig Ware — GeoDesign

Richard Allen — Ball, Janik, LLP

Dennis Oneil - METRO

Billy Sherritt — Lane Plywood

Dan Swanson — Finley/Wasco Landfill

Pamela Pawelek, Waste Connections, Inc.

The group met three times and discussed options for regulating the investigation and
cleanup of sources of potential methane problems. The Department’s Solid Waste
Program staff were also involved in the discussions. The group helped with the drafting
of the initial temporary rules and supported the proposed adoption of permanent rules.
The Department also discussed this matter with its Solid Waste Advisory Committee
(SWAC). The SWAC also supported the draft rules.

Attachment B, Page 1




On April 16, and May 21, 2002, Department staff discussed the proposed permanent
methane rules with its Environmental Cleanup Advisory Committee (ECAC). The
ECAC includes the following members:

Don Haagensen, Chair — Cable, Huston, Benedict & Haagensen, LLP
Connie Ozawa — Portland State University

Jan Betz — City of Portland

Rich Craig — Confederated Tribes of Warm Springs Reservation
Bill Funk — Northwestern School of Law

Kathleen Sayce — ShoreBank Pacific

John Ledger — Associated Oregon Industries (AOI)

Rhett Lawrence — OSPIRG

Paul Benoit — City of Astoria

Dawn Sanders — CHZM-Hili

Glenn Kiein — Harrang, Long, Gary, Rudnick, P.C.

Bob Wyatt — Northwest Natural Gas Co.

Pamela Brody-Heine — Port of Portland

The ECAC made a number of comments and suggestions concerning the proposed rule
amendments. As a result, DEQ staff made several minor revisions to the proposed rule
amendments. In addition, the Department responded to the key issue raised by the
Committee, which was whether or not the rule amendments should include exemptions,
which would limit the applicability of certain sections of the rules for methane sites. The
Committee recommended that any exemptions from the rules, for methane sites, should
be identified in guidance, rather than in the rules. DEQ specifically asked reviewers to
consider this issue during the public comment period. Overall, the Committee supported
the proposed permanent rules.
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State of Oregon
DEPARTMENT OF ENVIRONMENTAIL QUALITY

Rulemaking Proposal
For
Permanent Rules to Add Methane, Under Certain Conditions,
to the List of Environmental Cleanup Hazardous Substances

PUBLIC INPUT AND DEPARTMENT’S RESPONSE

The following is a summary of comments received from the public on the Department’s
proposed methane rules and the Department’s subsequent responses.

L.

The proposed regulations create potential cleanup liability for any person who
ever generated or transported an organic solid waste that ended up in an old
landfill. '

Comment: Submitted by Waste Management of Oregon, Inc. and the Oregon Refuse
and Recycling Association (ORRA). Under Oregon law, any person who “caused,
contributed to or exacerbated” a release of a hazardous substance may be liable for
remedial action or cleanup costs related to the release. Because methane can be
generated directly from the organic matter disposed in a solid waste landfill, the
generator of the solid waste or the person who collects and takes the waste to a
landfill for disposal can be argued to have “caused” the release. Promulgation of the
proposed rule amendments should be postponed, to allow sufficient time to explore
whether better regulatory approaches exist to address the methane problem, or
whether new statutory solutions are needed.

Response: DEQ has consulted with the Department of Justice (DOJ) about the
potential liability of generators and transporters under Oregon’s Environmental
Cleanup Law. DOIJ has advised that while ORS 465.255(1)(d) creates the potential
for causation-based liability, under some circumstances, it does not establish
generator liability per se, and that the legislative history is clear on this point. DEQ is
not aware of any cases holding generators or transporters of hazardous substances
liable under Oregon law. Moreover, the generator or transporter of organic matter
placed in a historic landfill will not be the generator of a “hazardous substance” under
the proposed rule amendments. The proposed amendments designate methane as the
hazardous substance, not organic matter. For these reasons, DEQ believes the threat
of litigation under the proposed rule amendments is minimal and is probably less than
that faced by any generator of a “hazardous substance” in Oregon. Accordingly, the
Department believes that the proposed rule amendments should not be changed and
that adoption of the proposed amendments should not be postponed.
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2. The Department has existing authority under its Air Quality Program to address
the risks posed by methane releases from historic landfills.

Comment: Submitted by Waste Management of Oregon, Inc. ORS Chapter 468A
grants DEQ the authority to control, abate and prevent air pollution, including
concentrations of air contaminants “likely to be injurious” to public welfare or health.

Response: DEQ agrees that, in the strictest sense, authority may exist within the
Department’s Air Quality Program to regulate methane. However, the Department is
not seeking to regulate methane as an air pollutant. Rather, the proposal is to address
releases and threats of releases of methane in the context of unregulated solid waste
disposal sites requiring remediation and possible on-going controls. The statutes
cited by Waste Management do not provide sufficient authority for DEQ to achieve
these objectives. As a practical matter, DEQ believes that providing authority for
dealing with methane problems at historic solid waste landfills, in the manner
proposed, will provide an effective approach for protecting human health from
explosive methane vapors. It will also be clearer and more efficient for the regulated
community and DEQ staff. Therefore, DEQ believes that the proposed rule
amendments are necessary and appropriate.

3. Methane accumulations in confined spaces and structures do not satisfy the
statutory predicates under Oregon’s Environmental Cleanup Law.

Comment: Submitted by Waste Management of Orégon, Inc. In order to designate
methane as a “hazardous substance,” DEQ must find that methane may pose a hazard
to human health, safety, welfare or the environment, if released “into the
environment.” Although ORS 465.200 does not define “ambient air,” it is typically
defined as atmosphere external to buildings. The proposed regulations, however,
expressly provide that the risk to be prevented is the accumulation of methane “in
confined spaces and occupied structures.” Accordingly, the appropriate statutory
determination needed to designate methane as a “hazardous substance” cannot be
made.

Response: DEQ disagrees. DEQ believes that the term “the environment” includes
indoor as well as outdoor air. Also, the statutory definition of “release” is very broad
and includes releases of hazardous substances to the environment that may not
actually cause harm unless they reach receptors in confined structures or spaces. For
example, indoor air vapors from gasoline leaks. DEQ, therefore, concludes that
authority for the proposed rule amendments does exist and the Department continues
to recommend their adoption. '
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4. Defining methane as a “hazardous substance” based on concentration and
source is not consistent with the cleanup statute’s structure.

Comment: Submitted by Waste Management of Oregon, Inc. The proposed rules
substantially depart from the current statutory model, in that they depend not only on
the nature of the specific substance to be designated as hazardous, but also on its
source. Specifically, for methane to be a “hazardous substance,” under the proposed
rules, it must originate from a “historic solid waste landfill.” There does not appear
to be a rational explanation why methane from a landfill would pose an unacceptable
risk, while methane at the same concentration from other sources would not.

Response: DEQ acknowledges that defining methane from historic landfills as a
“hazardous substance” is a relatively unique approach and not a perfect fit under the
Environmental Cleanup Rules. Tt should be noted, however, that many other
hazardous substances are subject to the Environmental Cleanup Rules by virtue of
their Resource Conservation and Recovery Act (RCRA) listings, which may also be
source specific. DEQ continues to believe that the Environmental Cleanup Rules are
the appropriate venue for addressing this potential hazard. The purpose of the
proposed rule amendments is to deal with a specific problem—methane from historic
landfills. The definition is purposely narrow, as it is not DEQ’s intent to regulate
methane from other sources. Accordingly, DEQ believes that the proposed rule
amendments should not be changed.

5. Methane does not pose the kinds of risk to human health and the environment
that warrant designation as a “hazardous substance.”

Comment: Submitted by Waste Management of Oregon, Inc. Methane is a common
non-toxic, biologically inert gas. The sole reason for proposing it as a “hazardous
substance” is that methane presents an explosion hazard when mixed with air at
concentrations over 5.0%. A number of other common gases {(propane, ethane, and
butane) have similar flammability characteristics, yet are not (and should not be)
designated as hazardous substances.

Response: As noted above, DEQ acknowledges that methane will be a unique
“hazardous substance” under the Environmental Cleanup Rules. Again, however, it
should be noted that a number of compressed gases are RCRA Hazardous Wastes
(and thus Environmental Cleanup “hazardous substances”) when discarded. DEQ
acknowledges that the proposed rules are purposely narrow in scope and do not
address all potentially explosive gases. DEQ’s intent is to address a specific problem
associated with solid waste landfills. Accordingly, DEQ believes that the proposed
rule amendments are appropriate as written.

6. While the proposed rules recognize that the risks of methane occar only when

concentrations exceed 5.0%, the rules nonetheless do not establish any level
below which methane is not considered a “hazardous substance.”
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Comment: Submitted by Waste Management of Oregon, Inc. As proposed, any
amount of methane from a historic solid waste landfill would be considered a
“hazardous substance”, even though remedial actions would only apply if
concentrations exceed 1.25%. . If the proposed regulations are adopted, methane
should be designated as a “hazardous substance” only if concentrations exceed 5% by
volume — i.e., the level at which DEQ considers methane to pose a risk. As for OAR
340-122-0040(3), the proposed rule should be revised such that concentrations must
be reduced to below the 5.0% limit, with a 10% margin of safety —i.e., to 4.5%.
Given the availability of inexpensive explosivity meters to measure methane at low
concentrations, it is not necessary to require reducing methane concentrations below
1.25%.

Response: DEQ does not agree. The proposed rule amendments are consistent with
the legal structure provided by the existing rules. For example, other hazardous
substances are not defined by the concentration at which they may pose an :
unacceptable risk and the rules define the “acceptable risk level” for other hazardous
substances in a conservative manner. DEQ has proposed to define the “acceptable
risk level” for methane at a concentration of 1.25%, which is 25% of the lower
explosive level. DEQ believes that to define the “acceptable risk level” at 90% of the
lower explosive level (i.e., at a concentration of 4.5%), as Waste Management of
Oregon has proposed, would not provide an adequate margin of safety. DEQ,
therefore, believes that the proposed rule amendments are necessary and appropriate
and should not be changed.

. The proposed rules could be read to preclude landfill gas control measures.

Comment: Submitted by Waste Management of Oregon, Inc. A literal interpretation
of the proposed rules could prohibit measures that are necessary to control methane
from landfills. Typically, the management of methane from landfills involves the
collection of methane in “confined spaces” such as piping, wells, and other gas
collection equipment, at concentrations that may exceed 5.0%. Presumably, the term
“confined spaces” is not intended to include gas collection equipment. The proposed
rules should be revised to clarify that the restrictions do not apply to gas collection
equipment.

Response: DEQ agrees and has amended the proposed rules accordingly.

. Delete the proposed amendments that limit the applicability of certain sections
of the rules for sites with potential methane releases.

Comment: Submitted by Christopher Rich and by the Oregon Refuse and Recycling
Association (ORRA). The proposed amendments include text that limits the
applicability of those sections of the Environmental Cleanup Rules pertaining to
Remedial Investigation [340-122-0080(8)]; Feasibility Study [340-122-0085(10)],

Attachment C, Page 4




and; Selection or Approval of the Remedial Action [340-122-0090(8)], for sites with
potential methane releases. It is neither necessary nor appropriate to exclude
otherwise applicable sections in the rules for a single “hazardous substance.” This is
a potentially bad precedent, which might clog the rules with extraneous provisions
(for other hazardous substances), and have the unintended consequence of restricting
DEQ’s ability to require appropriate remedial actions in the future. It would be more
useful to prepare a guidance document to assist contractors, property owners and
others in dealing with methane issues.

Response: DEQ agrees and has removed the subject text from the proposed
amendments. DEQ will development brief written guidance on the applicability of
the rules to historic solid waste landfills with potential methane problems, as soon as
possible following adoption of the rule amendments.

. Expand the scope of the proposed rule amendments to include ‘“land disposal
sites.”

Comment: Submitted by ORRA. The proposed rule amendments apply to “historic
solid waste landfills.” A landfill, as defined at ORS 459.005(14), refers to a “facility
for the disposal of solid waste...” However, many of the sites the Department is
trying to reach by adoption of this rule were never “facilities,” but rather were
development sites. Revise 340-122-0115(31)(a) as follows: “a solid waste tandfill or
other land disposal site that was never permitted for disposal of solid waste...” Also,
add the definition of “land disposal site’ at 340-122-0115(35). Land disposal site is
defined at ORS.459.005(13) as follows: “Land disposal site” means a disposal site in
which the method of disposal of solid waste is by landfill, dump, pit, pond or lagoon.”
The effect of this new language is to broaden the scope of the rule to include those
sites that were used for disposal, but were never “solid waste landfills.”

Response: DEQ, as a result of discussions with its advisory groups, has purposely
kept the scope of the proposed rules narrow. DEQ does not agree that the scope of
the proposed rule amendments is too narrow. Land development sites, where limited
amounts of vegetation may be buried as a result of on-site clearing and grading
activities, are not typically a concern. Landfills are a concern, because they can
receive large quantities of organic wastes {rom off-site sources. The existing
definition of “facility”, at OAR 340-122-0115(26), is broad and includes “any site or
area where a hazardous substance has been deposited, stored, disposed of or placed,
or otherwise come to be located....” DEQ sees no value in adding the term “land
disposal site” to the proposed rule amendments. Also, the recommended addition
would have the explicit effect of bringing ponds and lagoons under the jurisdiction of
these rule amendments, which is not DEQ’s intenf. In summary, DEQ believes that
the scope of the proposed rule amendments is appropriate as drafted and should not
be changed.
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10. Expand the scope of the proposed rule amendments to include facilities whose
permits have been terminated or revoked.

Comment: Submitted by ORRA. The scope of the proposed rule amendments should
be expanded by revising 340-122-0115(31)(b) as follows: “a solid waste landfill that
was previously permitted for disposal of solid waste pursuant to ORS 459.205, if
operational and post-closure permits for management of the facility have expired, have
terminated, or have been revoked.”

Response: DEQ agrees and has incorporated the recommended text change into the
proposed rule amendments.

11. The proposed rule amendments could force a landfill to be subject to regulation
under both the Solid Waste and Hazardous Waste Sections of the Department.

Comment: Submitted by ORRA. Section 340-122-0115(31)(c) of the proposed rule
amendments, as written, was designed to allow the Department to access the Solid
Waste Orphan Site Account. However, this could subject a landfill to regulation
under both DEQ’s Solid Waste and Hazardous Waste Programs. A better approach is
to revise the previous section, 340-122-0115(31)(b), as suggested above. Then, if a
landfill is failing to meet its permit requirements, upon revocation of the permit, the
landfill is subject to the proposed new rule. And, if other existing statutory
requirements were met, the Department could then access the Solid Waste Orphan
Site account.

Response: DEQ acknowledges that, under the proposed rule amendments, there may
be instances in which a landfill owner or operator is subject to regulation under the
Department’s Solid Waste Program and the Environmental Cleanup Program.
However, DEQ does not agree that this is necessarily a problem. Different programs
deal with different issues and many businesses, including solid waste disposal
facilities, are currently subject to regulation under more than one of the Department’s
programs. As ORRA notes, one objective of the proposed rule amendments is to
allow DEQ to use the Solid Waste Orphan Site Account, to perform needed work, in
the event that the landfill permittee is financially unable to perform the required work.
DEQ does not agree that revoking the permit should be necessary precursor for
declaring a landfill an “orphan site”. The permit is an important tool that the Solid
Waste Program uses to ensure compliance with its regulations, and to protect public
health, safety and welfare and the environment. Revoking the permit is a very
significant measure that may have broad repercussions. If a permittee is not in
compliance, for reasons other than financial problems, there are other enforcement
options available to the Department. The decision to revoke a permit should be made
on a case-by-case basis and not be dictated by rule. In summary, DEQ believes that
the proposed rule amendments are appropriate as written and should not be changed.
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List of Commenters:

Commenter Comments
Andrew M. Kenefick 1-7

Senior Legal Council

Western Group

Waste Management of Oregon, Inc.

Kristen S. Mitchell 1, 8-11
Governmental Affairs Director
Oregon Refuse & Recycling Association (ORRA)

Christopher Rich 8

Rycewicz & Chenoweth, LLP

Elise Smith See Attachment D
CLEAN
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State of Oregon
Department of Environmental Quality Memorandum

Date: May 29, 2002
To: Environmental Quality Commission
From: Bill Dana, Land Quality Division

Subject: Presiding Officer’s Report for Rulemaking Hearing
Hearing Date and Time: May 23, 2002 — 1:00 PM
Hearing Location: DEQ Headquarters, Portland
Title of Proposal: Permanent Rule to Add Methane, Under Certain Conditions, to
the List of Environmental Cleanup Hazardous Substances

The rulemaking hearing on the above-titled proposal was convened at 1:00 PM. The hearing was
closed at 3:00 PM. People were asked to sign an attendance list and to sign a registration form,
if they wished to present comments. People were advised that the hearing was being recorded.

Three people attended the hearing, in addition to DEQ staff. One person signed up to give
comments. Prior to receiving comments, I briefly explained the specific rulemaking proposal
and the procedures to be followed during the hearing. '

The following report provides a summary of oral comments received at the hearing and the
Department’s response. No written comments were received at the hearing. Written comments
received after the hearing are discussed in Attachment B, Public Input and Department’s
Response.

Ms. Elise Smith presented verbal comments on behalf of CLEAN, an association of citizens
concerned about the former Cobb’s Quarry landfill site, in Beaverton. Ms. Smith stated that
members.of CLEAN support the proposed permanent rule as drafted. She noted that her group is
one that originally petitioned the Commission for a temporary rule to give the Department
authority to regulate methane as a hazardous substance. She stated that she was pleased with the
outcome and that the process of working with DEQ staff concerning this issue has been very
positive. The Department thanks Ms. Smith and the other members of CLEAN for bringing this
issue to our attention and for their support.
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Questions to be Answered to Reveal
Potential Justification for Differing from Federal Requirements.

Permanent Rule to Add Methane, Under Certain Conditions,
To the List of Environmental Cleanup Hazardous Substances

1.  Are there federal requirements that are applicable to this situation? If so, exactly what
are they?

Federal requirements are not applicable to the situation addressed by these proposed
rules. Federal Resource Conservation and Recovery Act (RCRA) requirements for
permitted solid waste disposal requirements are generally similar to the proposed rules
but are not directly applicable because RCRA requirements apply only to facilities that
are permitted ("historic solid waste landfills" generally applies to solid waste landfills
that existed before permit requirements were in effect and formerly permitied solid
waste disposal sites where permits have already expired).

2.  Are the applicable federal requirements performance based, technology based, or both
with the most stringent controlling?

N/A

3. Do the applicable federal requirements specifically address the issues that are of
concern in Oregon? Was data or information that would reasonably reflect Oregon's
concern and situation considered in the federal process that established the federal
requirements?

N/A

4,  Will the proposed requirement improve the ability of the regulated community to
comply in a more cost effective way by clarifying confusing or potentially contlicting
requirements (within or cross-media), increasing certainty, or preventing or reducing the
need for costly retrofit to meet more stringent requirements later?

-N/A

5. Is there a timing issue which might justify changing the time frame for implementation
of federal requirements?

N/A
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6. Will the proposed requirement assist in establishing and maintaining a reasonable
margin for accommodation of uncertainty and future growth?

N/A

7. Does the proposed requirement establish or maintain reasonable equity in the
requirements for various sources? (level the playing field)

N/A

8. Would others face increased costs if a more stringent rule is not enacted?

N/A

9. Does the proposed requirement include procedural requirements, reporting or
monitoring requirements that are different from applicable federal requirements? 1If so,
Why? What is the "compelling reason' for different procedural, reporting or monitoring
requirements? '

Methane generated by inactive solid waste landfills is not subject to federal procedural,
reporting or monitoring requirments. Methane can pose risks of explosive hazards
associated with accumulations of methane in confined areas, especially in cases where a
closed landfill is being redeveloped for future residential, commercial or industrial uses.
A number of other states (Washington, California, Wisconsin, Michigan and Texas) are
known to have developed regulatory programs for management of methane associated
with former landfills.

10. Is demonstrated technology available to comply with the proposed requirement?

The goal of the proposed regulations is to ensure that the Department has authority to
oversee and/or require investigations, removal actions and remedial actions appropriate
for historic solid waste landfills with potential methane explosion risks. In general,
procedures for methane investigations are well-established.  Similarly, if control
measures need to prevent or safely manage concentrations of methane, a range of
technologies and measures including passive and active collection and treatment
systems and various design and constructions measures are available for these purposes.

11. Will the proposed requirement contribute to the prevention of pollution or address a
potential problem and represent a more cost effective environmental gain?

The proposed requirements address the current lack of adequate regulatory authority for
DEQ to address potential methane risks associated with historic solid waste landfills.
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State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
for
Permanent Rule to Add Methane, Under Certain Conditions,
to the List of Environmental Cleanup Hazardous Substances

Fiscal and Economic Impact Statement

Introduction

DEQ believes the proposed rules have little if any financial or economic impact on businesses or
individual Oregonians. If adopted, the proposed permanent will replace temporary rules currently
in effect that are scheduled to expire automatically in August 2002.

The proposed rules apply only to historic solid waste landfills with methane issues and these
historic facilities are defined in the rules. They include: a) solid waste disposal sites that were never
permitted for disposal of solid waste; and b) solid waste disposal sites that were formerly permitted
if the permit has expired. With rare exceptions, the proposed rules do not apply to permitted
facilities (permitted facilities for disposal of solid waste are affected by the rule only in the
extraordinary circumstance where the permittee is unable to comply with permit requirements for
methane, such as bankruptey or other financial hardship resulting in a Department determination
that the permittee is {inancially unable to comply and therefore that the facility is an "orphan site").

While the proposed rules do not have a general impact on small businesses or individual
Oregoninans, for individual historic solid waste landfills with potential methane concerns, the rules
conceivably could increase the cost of managing or redeveloping properties because methane
investigation and remediation actions may be required.

General Public

Methane investigations and remediation actions, if required, would be conducted in a manner
similar to other environmental cleanup sites, including former landfills now exhibiting groundwater
contamination problems. However, the proposed rules explicitly limits the extent of investigation
and analysis required and therefore provides a relatively streamlined process for addressing
potential methane concerns that might be associated with historic solid waste landfills (see
proposed OAR 340-122-080, for example).
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Small Business

Owners of historic solid waste landfills generally understand that some formerly used solid waste
disposal facilities present unique challenges especially if the landfill is to be redeveloped into
residential, commercial or industrial land uses. Solid waste landfills, including historic landfills,
typically generate methane as organic material within the landfill decomposes. Methane is capable
of migrating vertically or horizontally and may accumulate within enclosed areas--such as utility
corridors and basements of occupied buildings--in concentrations that may present a fire or
explosion hazard for site workers or residents.

Developers of historic solid waste landfills may incur additional project costs due to investigation
and cleanup activities required by these rules. On the other hand, some prospective developers
have indicated they would prefer DEQ oversight and involvement in methane investigations and
cleanups so that lenders, local governments, prospective property buyers, nearby neighbors, and
others have assurance that environmental conditions have been properly evaluated. In the absence
of these rules, the Oregon Department of Justice has advised DEQ and the Oregon Environmental
Quality Commission (EQC), that the Department has insufficient regulatory authority to provide
this service.

Large Business

Same as small businesses.

Local Governments

Local governments may own historic solid waste disposal landfills and, should methane mitigation
activities be necessary, would incur costs to eliminate risks from methane (see impacts described
above for small and large businesses). Local governments also review and approve land
development proposals and generally lack in-house expertise to evaluate potential methane risks
associated with formerly used solid waste disposal landfills and, in these cases, DEQ believes that
the rules provide local governments with useful assistance in dealing with potential methane risks.

State Agencies

Additional state staff are not required for implementation of the proposed rules. DEQ will incur
minor costs for development of fact sheets and related public outreach and education efforts
associated with the new rules, but these costs are modest and consistent with existing workload. In
addition, adoption of the rules will allow the Department to oversee historic landfill methane
investigation and cleanup actions conducted by participant's in DEQ's cleanup program or, if
necessary, DEQ may conduct these activities using state funds. DEQ recovers state costs for
oversight of cleanup projects from responsible parties.
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No other state agencies would appear to be affected.

Assumptions

DEQ's prior experience with several "historic solid waste landfills" in Oregon served as the basis
for formulating these projected fisal and economic impacts.

Housing Cost Impact Statement

The Department has determined that this proposed rulemaking will have little if any effect on the
cost of development of a 6,000 square foot parcel and the construction of a 1,200 square foot
detached single family dwelling even in cases where the parcel proposed for single-family
development is a historic solid waste disposal site. There is a possibility that methane control
costs could be passed on to parcel purchasers from developers, but this could occur whether or
not these rules were in place.
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State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
for
Permanent Rule to Add Methane, Under Certain Conditions,
to the List of Environmental Cleanup Hazardous Substances

Land Use Evaluation Statement

1. Explain the purpose of the proposed rules.

The purpose of this rulemaking is to define methane generated at certain "historic solid waste
landfills" as a hazardous substance for purposes of administering the state's environmental
cleanup law. Adoption of the rules will allow the Department to oversee historic landfill
methane investigation and cleanup actions conducted by participants in DEQ's Cleanup program.
In addition, these rules provide DEQ with authority, if necessary, to require or perform methane
investigation and cleanup actions at these facilities using state funds.

2. Do the proposed rules affect existing rules, programs or activities that are considered land
use programs in the DEQ State Agency Coordination (SAC) Program?
Yes_ NoX

a. If yes, identify existing program/rule/activity:

b. If yes, do the existing statewide goal compliance and local plan compatibility
procedures adequately cover the proposed rules?

Yes No ‘(if no, explain):

¢. If no, apply the following criteria to the proposed rules.
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Staff should refer to Section III, subsection 2 of the SAC document in completing the evaluation form. Statewide
Goal 6 - Air, Water and Land Resources is the primary goal that relates to DEQ authorities. However, other
goals may apply such as Goal 5 - Open Spaces, Scenic and Historic Areas, and Natural Resources; Goat 11 -
Public Facilities and Services; Goal 16 - Estuarine Resources; and Goal 19 - Ocean Resources. DEQ) programs
and rules that relate to statewide land use goals are considered land use programs if they are:

1. Specifically referenced in the statewide planning goals; or

2.  Reasonably expected to have significant effects on
a. resources, objectives or areas identified in the statewide planning goals, or
b. present or future land uses identified in acknowledged comprehensive plans.

In applying criterion 2 above, two guidelines should be applied to assess land use significance:

- The land use responsibilities of a program/mulefaction that involved more than one agency, are considered the
responsibilities of the agency with primary authority.

- A determination of land use significance must consider the Department's mandate to protect public health and
safety and the environment. ’

In the space below, state if the proposed rules are considered programs affecting land
use. State the criteria and reasons for the determination.

DEQ has previously evaluated cleanup program activities against these criteria and has determined
that environmental cleanup projects do not affect land use.

3. If the proposed rules have been determined a land use program under 2. above, but are
not subject to existing land use compliance and compatibility procedures, explain the new
procedures the Department will use to ensure compliance and compatibility.

A T pzle

Division

Intergovernmental Coord: ) Date
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Director’s Dialogue
Environmental Quality Commission, July 25-26, 2002

State of Oregon .

Department of Environmental Quality Memorandum
To: Environmental Quality Commission Date: July 19, 2002
From: Stephanie Hallock, Director
Subject: Director’s Dialogue |

Results of Third Legislative Special Session

The third special legislative session ended June 30. All-in-all, DEQ fared well in this session,
taking a few additional cuts in air and water programs, but not losing the entirety of the original
reduction list we were required to submit last fall. In the third special session, the legislature
made cuts to DEQ’s open burning program, TMDL development, and coordination of voluntary
watershed monitoring and non-point source pollution control work. Cuts from the two prior
special sessions were made to DEQ’s air monitoring network and airshed planning,
communications and outreach work, hazardous waste and cleanup contracting, and agency
management support in human resources and budget.

In sumn, cuts to DEQ programs from all three special sessions total about 6.5 percent of the
General Fund in DEQ’s operating budget, or roughly $3 million. Also during the session, the
legislature appropriated money to pay for salary increases for represented staff that were agreed
to in contract negotiations, so agencies do not have to cover these costs out of existing money.
They included a budget note instructing agencies not to provide the second cost of living
increase for non-represented employees.

The Governor has until August 9 to decide whether he will approve the Legislature’s budget.
Even if he does, the state will face a projected $1.4 billion budget shortfall in 2003-2005.
Accordingly, we are taking a conservative approach to finalizing the DEQ’s 2003-2005 budget
request and continuing cautious spending in the next biennium.

In addition, the Department of Administrative Services (DAS) announced that a general fund
hiring and out-of-state travel freeze issued in June is expected to continue through the end of this
biennium. Our inability to fill general fund vacancies is affecting all programs and agency
management in overtime hours and lower priority work not getting done.

When the September state revenue forecast is released, the Governor may very well call a fourth
special session.

2003-2005 Budget Submittal

Amidst these uncertainties, we submitted our initial 2003-2005 budget request to DAS this
month. Attachment A summarizes key budget and legislative issues for the 2003 session.
Attachment B provides a list of our proposed policy packages. The final 2003-2005 budget
submittal is due in September. ‘

We are required this time to include in our budget a request that the Legislature ratify all new




Director’s Dialogue
Environmental Quality Commission, July 25-26, 2002

fees approved by the 2001 Legislature and put into place during 2001-03. Those include the
Wastewater Permit Fee, Wastewater Operator Certification Fee (EQC adoption is proposed for -
September 2002), Air Contaminant Discharge Permit Fee and Auto Dealer On-Site Testing Fee.
We have given these packages the highest priority.

Baker City DEQ Office Closed

To manage budget shortfalls in the On-Site Sewage Septic System program, caused in part by the
steady decline of new system applications (this program is entirely fee-funded), DEQ closed the
Baker City office to the public on June 21. Attachment C is a (draft) guest editorial written by
Joni Hammond for the Baker City Herald to supplement press releases issued at the time of the
office closure. The Pendleton office is now processing on-site system applications for residents
in Baker, Grant, Union and Wallowa Counties. To ensure continued customer service, we
created a toll-free phone number for people to contact the Pendleton office with questions or
needs. Technical staff remain in the Baker City office doing field work and inspections for on-
site applications.

Status of the Umatilla Chemical Depot

On June 12, Governor Kitzhaber notified the Commission that an adequate emergency response
program is in place and fully operational to protect the population surrounding the Umatilla

- Chemical Agent Disposal Facility (UMCDF). This notification was a major milestone for the
Umatilla Project and unique among chemical agent stockpile sites nationally. The Governor’s
letter requested that the Chemical Stockpile Emergency Preparedness Program (CSEPP)
Executive Review Panel continue to meet at least annually to monitor the status of the
emergency response program.

On July 12, the Department authorized the U.S. Army and Washington Demilitarization
Company to proceed with the start of Surrogate Chemical Operations. Over the past four months,
we assessed compliance of UMCDF with the facility’s hazardous waste permit, using a 95-item
checklist that the Commission made part of the permit in March 2002. Our assessment took into
account the Governor’s emergency response system notification, as well as numerous
engineering documents, including approval of the liquid incinerator 1 trial burn plan.

Surrogate chemical operations are scheduled to start the week of July 22, 2002, with the first
surrogate trial burn in late August 2002. At a June 20, Citizens Advisory Commission meeting in
Hermiston, the Army stated that the start of chemical agent operations is delayed until at least
May 2003.

Air Quality Program Receives EPA Grant for Qutreach

In June, EPA awarded DEQ’s Air Quality Division $95,792 to implement Walk There!, an
innovative program to encourage students to walk to school with senior citizen volunteers from
their community. EPA received over 46 grant proposals for their annual Mobile Source
Outreach Assistance Competition. Walk There! was one of seven selected for funding. This is the
third DEQ outreach project selected for funding in the last four years (others include the
CHOICES voluntary vehicle scrap program and the Remote Sensing Vehicle Emission Testing
project). In addition to building social capital in the community between generations and
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increasing physical activity among children and seniors, Walk There! supports mobile source
emission reductions and advances the Air Quality Division’s mobile source outreach efforts.

Water Quality Certifies Two Major Hydroelectric Projects

In June, the Water Quality Division issued “Section 401" water quality certifications to two

important hydroelectric projects in Oregon: |

e The North Umpqua Hydroelectric Project, owned and operated by PacifiCorp, includes eight
separate installations along the North Umpqua basin that can produce 185 Megawatts of
power.

¢ The Pelton-Round Butte Hydroelectric Project, at the confluence of the Crooked, Deschutes
and Metolius Rivers creating Lake Billy Chinook, can generate 484 Megawatts. Portland
General Electric and the Confederated Tribes of the Warm Springs Reservation are co-
applicants for its new license. '

DE(Q’s certifications are required for the projects’ new long term licenses, and include conditions

that will lead to major improvements in water quality and are linked to ongoing basin TMDLs.

Environmental issues addressed by the conditions in each certification include temperature,

dissolved oxygen, total dissolved gases, flows, and fish habitat and passage. Each certification

required years of technical coordination and evaluation by DEQ staff to reach reasonable

assurance that water quality standards could be met during project operations. Dennis Belsky, of

DEQ’s Medford office, and Paul De Vito of DEQ’s Bend office did the work on these

certifications.

Meetings with Gubernatorial Candidates

On July 16, Chair Eden, Commissioner Van Vliet and I met with Ted Kulongoski to discuss state
environmental issues, DEQ priorities and his interests for Oregon. On August 14, Chair Eden
and I plan to meet with Kevin Mannix for a similar discussion,

New Land Quality Division Administrator Hired

. Dick Pedersen, who has been managing DEQ’s TMDL program, has been selected as the new
Administrator for the Land Quality Division, replacing Paul Slyman. Dick will take his new
position on August 5, and Mike Wiltsey of the TMDL staff will be Acting while a decision is
made about a new TMDL manager. Appreciation is due to David Rozell, who has served as
Acting Land Quality Administrator while Paul is on duty for the Coast Guard. Paul returns to
DEQ as Deputy Director on October 1, 2002.
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OVERVIEW

the mission, responsibilities, and proposed budget of the Departinent of Environmental Quality

“To be a leader in restoring, maintaining,
and enhancing the quality of Oregon's
air, water and land.”

+ Deliver excellence in performance
and product

+ Protect Oregon’s water

¢ Protect human health and the
environment from toxics

+ Involve Oregonians in solving
environmental problems .

Before 1983, most DEQ staff was
located at the Portland headquarters.
Now, DEQ operates offices in 18
locations around the state.

DEQ works to solve environmental
problems. In 1980, only 30% of
Oregonians lived in clean air areas. Now,
100% live where the air meets federal
health standards.

In Oregoh, 64% of rivers monitored by
DEQ are improving in water quality and
only 1% is declining in water quality.

fnc.'udes special session reductions
Total: $306,991,325

Gen. Fund: $ 38,746,568

Lottery:  $ 2,490,468

Other: $113,210,996

Federal: $ 35,373,520

Non-Limited$117,169,773
FIE: 857.53

The special sessions reduced DEQ’s 01-03 budget by
$3M. The biggest effect is reduced funding for clean air
work. In response fo revenue shorifalls, DEQ
impiemented a hiring chill and curtailed out-of-state
travel; the Governor later expanded this to a hiring
freeze.

+ Funding work to restore healthy water for the
Willamette River:

¢+ Plans to reduce pollution loads through TMDLs
+ Stricter pollution controls for regulated facilities

+ Technical assistance and education to help
communities and small businesses reduce
poliution from stormwater runoff

+ Better understanding of threats posed by toxic
chemicals in the Willamette River, in order to
address these threats

¢ Help businesses and communities comply with
clean water laws, and where necessary, enforce
violations of ¢lean water laws

¢ Support for DEQ’s environmental laboratory,
facing large rent increases and required to move out
of its PSU facility. DEQ’s Lab and the Oregon
Public Health Laboratory are critical for monitoring
Oregon’s environmental and public health, and for
response to threats to homeland security.

+ Funding cleanup of contaminated land and
water, including mercury contamination from
abandoned and inactive mines.

+ Funding to maintain effective and safe hazardous
waste mahagement for Oregon.

¢ Funding Community Solutions Team field staff’s
worK with communities to solve environmental
and economic development problems.

¢+ Maintain high quality Vehicle Inspection
Program.

Oregon Department of Environmental GQuality
811 SW Sixth Avenue

Portland, OR 97204

www.deq.state.or.us
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Package Positions Summary

19-Jul-02 e
FTE SUMMARY
Package Fund Limitation Restore Continue New  TOTAL
101 ACDP Fee Ratification ‘
Air Contaminant Discharge Permit Fees $1,033,424 5.65 0.00 0.00 5.65
$1,033,424 5.65 0.00 4.00 5.65
162 Wastewater Permitting Fee Ratification
WQ Waste Water Permitting Fees $986,989 5.00 0.00 0.00 5.00
$986,989 5.00 0.00 0.00 5.00
103 Operator Certification Fee Ratification
WQ Sewerage Works Operator Certification $156,769 - 1.00 0.00 0.00 1.00
$156,769 1.00 0.00 0.00 1.00
104 Auto Dealer On-site VIP Fee Ratification
Vehicle Inspection Certificate Fees $204,080
$204,080
112 PM2.5 Monitoring Network
Air Quality Federal Funds $1,261,636 0.00 5.00 2.50 7.50
$1,261,636 0.00 5.00 2.50 7.50
113 Fine Particulates Monitoring & Air Toxics
Vehicle Inspection Certificate Fees $629,925 © 0,00 70.00 0.00 70.00
$629,925 0.00 70.00 (.00 70.00
120 Willamette Basin TMDL
WQ General Fund $1,999.476 0.00 3.50 6.75 10.25
$1,999.476 0.00 3.50 6.75 10.25
122 Statewide TMDL Implementation .
WQ Base Grant $991,393 0.00 6.00 0.00 6.00
$991,393 0.00 6.00 0.00 6.00
123 Drinking Water Protection
WQ Drinking Water Protection $843.,441 0.00 5.00 0.00 5.00

$843,441 0.00 5.00 0.0¢ 5.00




FTE SUMMARY

Package Fund Limitation Restore Continue New  TOTAL
124 Clean Water SRF Program Coordination
WQ SRF Loan Fees $162,176 0.00 0.00 1.00 1.00
$162,176 0.00 0.00 1.00 1.00
125 Environmental Monitoring Assessment (EMAP)
WQ Other Federal $412,321 0.00 0.00 2.00 2.00
$412,321 0.00 0.00 2.00 2.00
129 NPDES Stormwater Phase IT Implementation
WQ Stormwater Permits $376,998 0.00 0.00 2.50 2.50
$376,998 0.00 0.00 2.50 2,50
131 Hazardous Waste/Toxics Restoration
HW General Fund $823,631 4.00 0.00 0.00 4.00
Hazardous Waste Generator Fees $1,146,836 6.00 0.00 0.00 6.00
$1,970,467 10.00 0.00 0.00 10.00
133 Orphan Site Cleanup Restoration
Orphan Site Operating Funds $£7,000,000
$7.000,000
136 Umatilla Compliance
Umatilla Chemical Demilitarization $203,474 0.00 0.00 1.25 1.25
$203,474 0.00 0.00 1.25 1.25
143 LaPine On-Site Continuation
WQ LaPine Natl, Demo. Project $965,161 0.00 4.50 1.00 5.50
$965,161 0.00 4.50 1.00 S.SOW
150 Community Solutions Team
Community Solutions Team $823,138 0.60 3.00 0.00 3.60
$823,138 0.60 3.00 6.00 3.60
151 Data Management Grant
Cross Media Federal Grants $258,682 0.00 0.75 0.50 1.25
$258,682 8.00 0.75 0.50 1.25
165 Agency Management Restorations
Miscellaneous Receipts Revenue $1,522,153 4.00 0.00 0.00 4.00
| 0.00 000  4.00

$1,522,153 4.00



FTE SUMMARY

Package Fund Limitation ~ Restore Continue New  TOTAL
166 Information Managemént |
Miscellaneous Receipts Revenue $216,983 0.00 0.00 1.00 1.00
$216,983 0.00 0.00 1.00 1.00
167 Facilities Coordinator
Miscellaneous Receipts Revenue $141,654 0.00 0.00 1.00 1.00
$141,654 0.00 0.00 1.00 1.00
171 Laboratory Rent - AQ
AQ General Fund $328,646
$328,646
172 Laboratory Rent - WQ
WQ General Fund $392,111
$392,111
173 Laboratory Rent - LQ
Spills General Fund $28,430
HW General Fund $70,585
$99,015
180 Transfer Lower Columbia NEP to OWEB
WQ General Fund ) _ ($108,000)
($108,000)
Grand Total: $22,872,112 26.25 97.75 19.50 143.50
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Attachment C
DEQ Maintains Commitment to Serving Baker County (draft)

By Joni Hammond

In 1994 the Oregon Department of Environmental Quality (DEQ) opened an office in Baker City
specifically to meet the demand for on-site septic system installations, repairs, and upgrades in
Baker, Grant, Wallowa, and Union counties. Due to vevenue shortfulls, DEQ recently had fo
relocare one staff person and close the Baker Citv office to the public. Although the Baker City
office no longer processes applications or provides general on-site information, our on-site
inspector will continue to be based in Baker Ciry and DEQ remains committed to meeting the
areda's on-site needs.

Decisions on the operation of the Baker City office were based on economics. DEQ’s on-site
program is 100% fee funded. A decline in on-site septic system applications - in this area as
well as the rest of the stare - coupled with a general downturn in the state’s economy has meant
that DEQ has had to make difficult decisions on how to meet our on-site customer needs at the
same time revenues for the on-site program arve declining. In Eustern Oregon this has meani
closing the Baker City on-site office to the public and reassigning available on-site staff to other
duties. ‘

Diane Naglee, the on-site inspector who worked in the Baker Citv office. will continue fo be
based in Baler City. Because of the amount of time [iane spends in the field doing inspections,
she will not be able to maintain office hours or accept applications. She will, however, continue
to provide prompt service and technical assistance regarding on-site system site evaluaiions,
pre-cover inspections, and final inspections, and to respond to complaints.

Ruth Annt Quinn, who was the on-site program service representative in the Baker City office,
will be working on a variety of water quality related work from DEQ's Pendleion office.

The most noticeable change in service will be to septic system installers, contractors, and the
public at large wha used to stop by the Baker City office for on-site applications, pernits, and to
get answers to their questions on DEQ’s on-site program. This information will now be
provided by DEQ’ s on-site staff in Pendleton. They can be reached by calling (800) 304-351 3.
You can also find information on DEQ’s website at www.deq.state.or.us. Click on Water
Ouality, then click on On-site. Applications can be malled to our Pendleion office af 700 SE
Emigrant, Suite 330, Pendleton, OR, 97801.

Changing the services offered by the Baker City office was not an easy decision and DEQ
apologizes for any inconveniences these changes mav cause. However, we believe these changes
are the best way to continue to provide guality customer service given the on-site program’s
current revenies. We take our commitment fo customer service very seriously and will continue
to provide the prompt and efficient service our on-site customers have come fo know and expect.

Joni Hamimond is DEQ’s Eastern Region Administrator. She is a licensed sanitarion and former
on-site inspector. She is based in DEQ’s Pendleton office.




State of Oregon

Department of Environmental Quality Memorandum
To: Environmental Quality Commission Date: July 8, 2002
From: Mikell O’Mealy, Assistant to the Commission Vu O*ML

Subject: Item E: Discussion Item: Preparation for Director’s Performagge Evaluation

In January, the Commission approved a formal process for evaluating the DEQ Director’s
performance each biennium (attached), and decided to conduct the first evaluation this fall. In
March, the Commission agreed to a tentative schedule for preparing and conducting the evaluation,
shown below. At the July 25 meeting, to start the evaluation process, the Commission may:

» rteview, and if necessary, revise and adopt criteria for the fall 2002 evaluation,

« appoint a subcommittee of the Commission to prepare for the evaluation (2 members), and

« ask the Director to prepare a written self-evaluation of performance, to be provided to the
Commission before the September 16-17 EQC meeting.

The Commission would then begin the evaluation process at it’s September meeting and conclude in
December.

September 16-17 EQC meeting — Begin Performance Evaluation

s Review the Director’s self-evaluation in an Executive Session, absent the Director.
¢« Follow review of the Director’s self-evaluation with an Executive Session with the Director.

Late September
« Solicit and compile input from appropriate sources concerning the Director’s performance.

Qctober

« Review and provide due consideration to input received within the overall performance
appraisal process. '

o Commissioners complete individual evaluations of the Director using the adopted criteria.

» Commissioners submit individual evaluations to the Chair for compilation.

December 12-13 EQC meeting — Complete Performance Evaluation

+ Hold an Executive Session with the Director to review results.
» Following this meeting, prepare a public release of the performance evaluation in summary
form. The Chair reviews with the Director before release,

As an alternative, if the Commission would like to complete the process sooner, it could schedule an
Executive Session meeting in late October or November to review results with the Director. If you
have questions or would like to discuss this schedule before the July meeting, please contact me at
(503) 229-5301.

&3
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Environmental Quality Commission

Performance Evaluation
Director, Department of Environmental Quality

Approved January 25, 2002

L Purpose
1I. Process
I11. Performance Measures and Evaluation Form

Attachment: Director’s Suggestions for Performance Appraisal
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I. Purpose

The Environmental Quality Commission (Commission) is responsible under ORS 468.045 for
directing the performance of the Director of the Department of Environmental Quality (DEQ).
The Commission exercises part of its responsibility by performing a performance evaluation of
the Director. Such evaluation is intended to increase and improve comnmunications both within
the Department and the broad spectrum of outside agencies, governments, and private parties
with whom the Director interacts. The evaluation further allows the Commission to review
goals, establish criteria, provide commendations, and broadly recognize the work of the Director.

II. Process

1. 'The Commission shall evaluate the performance of the DEQ Director on at least a
biennial basis. Normally, the process will require an eight-week period.

2. The Commission may solicit and review information concerning the performance of the
Director from any source.

3. Immediately before an evaluation, the Commission shall:

a. Appoint a subcommittee of the Commission to prepare for and schedule the
evaluation.

b. Review and adopt criteria for the evaluation.

4. In keeping with the Commission-adopted criteria, the Director shall provide the
Commission with a written self-evaluation.

5. The Commission shall review the Director’s self-evaluation in Executive Session, absent
the Director.

6. The Commission shall follow the review of the Director’s self-evaluation with an
Executive Session with the Director.

7. The Commission shall accept and compile all input from appropriate sources and provide
due consideration within the overall performance review process.

8. The Commissioners shall then complete their own individual evaluations of the Director
using adopted criteria.

G, The Commissioners’ evaluations shall be submitted to the Commission Chair for
compilation. Evaluations and compilations shall be kept confidential to the extent
allowed under Oregon law.

10.  Based upon all input and the individual evaluations and their compilations, an executive
session will be held with the Director to review results.

11.  The evaluation will become a basis for all aspects of employment.

12.  The Commission will prepare a public release of the performance evaluation in summary
form. Before such release, the Commission Chair will review such document with the
Director.
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III. Performance Measures and Evaluation Form

Commissioner Name

Performance Period:

Mid-Rating Period:

Performance Measures Performance Ratings

(Circle one number)

1. POLICY AND DIRECTIVES .
Director will give clear direction to staff to ensure implementation of Outstanding 5
Commission policy in a timely manner. Include evidence from DEQ Exﬁeeds_exPBCtatl()“? ‘ i
activities, processes and actions underway or completed during the past ully meels expectations

) j . . . Needs improvement 2
review period. Director ensures, through subordinates, that staff field Unsatisfactory 1
decisions are based on existing statutes, goals, executive orders, Not Rated N

Commission rules and Department policies.

COMMENTS Wei ghtl %

2. SERVICES AND RELATIONS
Director ensures effective services (o and relations with the Comimnission. Outstanding .
Upon confirmation, all new Commissioners receive up-to-date Department | Lxceeds expectations

s . . .| Fully meets expectations
goals and applicable enabling, operational and regulatory statutes and rules; Needs {mprovement
a handbook including Commission and staff names, mailing, fax and email Unsatisfastory
addresses, telephone numbers; and business cards. Per diem/mileage forms | no¢ Rated
will be provided at each meeting to be submitted together for payment. Any
required tax information will be provided on a timely basis.
Commission/staff disagreements will be openly discussed with
resolution/outcome reflected in meeting minutes. Meeting materials will be Weight %
provided to all Commission members for review in a timely manner. Any
written communication to the Commission from work groups and/or
advisory commiitees will be included in agenda packets. Clerical and other
necessary support services will be available.

P W

COMMENTS

' Assign a weight between 0 and 100 percent to each of the ten Performance Measures so that the combined total of
all ten weights is 100 percent.
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3. COMMUNICATION

Clearly and effectively communicate issues, ideas, resources and/or
information in a timely manner. Emphasis will be placed on collaborative
processes and high-quality, informative materials including applicable
analyses, documents, surveys and repotts to facilitate a range of policy

Outstanding 5
Exceeds expectations 4
Fully meets cxpectations 3
Needs improvement 2

i

LT . , S . ) Unsatisfactor

implications for dlscuss.mn'. The Commission will be kept informed so as Nglellft;; oy N

not to be surprised by significant issues.

COMMENTS Weight %

4. INTER/INTRA GOVERMENTAL RELATIONSHIPS .

Effectively represents the agency and the State within the state, federal and | Outstanding ) 3

local government organizational structures. Exceeds expectations 4
Fully meets expectations 3
Needs improvement 2

COMMENTS Unsatisfactory |
Not Rated N
Weight Yo

5. IMPLEMENTATION OF STRATEGIC PLAN _

Progress toward accomplishing priorities, objectives and strategies as Outstanding i 5

approved by Commission. Bixceeds expectations 4

- Fully meet$ expectations 3

Needs improvement 2

COMMENTS Unsatisfactory ]
Not Rated N
Weight _ %

6. PROBLEM SOLVING ‘

Identifies challenges, opportunities and problems clearly and aids DEQ in | Outstanding 5

the analysis of possible actions or responses as necessary. Exceeds expectations 4
Fully meets expectations 3
Needs tmprovement 2

COMMENTS Unsatisfactory 1
Not Rated N
Weight %
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| 7. RECRUITMENT/RETENTION/DIVERSITY

Appoint(s), re-appoints, assigns and reassigns as necessary all subordinate | Outstanding 5
offices and employees of the department, clearly prescribes their duties and Exﬁeeds expectations i
fixes their compensation, subject to State Personnel Relations Law ORS Nieﬁsr?gft::\:ﬁfﬁmns >
179.090. Department personnel are to be highly qualified and responsive to | ;. s atisfacptory |
DEQ’s entire customer base, including EQC. Not Rated N
COMMENTS
Weight %
8. DECISION-MAKING Outstanding 5
Director’s decisions and actions reflect a high level of understanding of ll:lecleeds expectations A:;)
Oregon state government and the political environment in which the agency | &2, meels expectations .
t fancti Necds improvement 2
must function. Unsatisfactory 1
COMMENTS Not Rated N
Weight Yo
9. COMMISSION EFFECTIVENESS Outstanding 5
In order to assist the Commission in being as effective as possible, the Exceeds expectations 4
Director will provide information monthly that is relevant to DEQ issues. Fully meets expectations 3
. . . . . Needs improvement 2
Such information may include explanation of the State’s interest when .

} . .. R Unsatisfactory 1
amending and adopting goals, rutes, policies and/or guidelines. The Not Rated N
Director also will communicate opportunities within State government for
training and educational experiences to enhance high-quality board service.

Weight %
COMMENTS
10. RESULTS Outstanding 5
Responses and actions are productive; results are appropriate and positive, | EXceeds expectations 4
timely, consistent, and of high quality. Fully meets expectations 3
Needs improvement 2
Unsatisfactory 1
COMMENTS Not Rated N
Weight %
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11. OVERALL PERFORMANCE _
Multiply the number circled in each section by the weight given® and add Overall Rating
the totals from each of the 10 measures to find the overall rating. .
Outstanding 5
Exceeds expectations 4
Fully meets expectations 3
COMMENTS Needs improvement 2
Unsatisfactory i
Date of Approval:
Melinda S. Eden, Chair
Environmental Quality Commission

: Example: If “Fully meets expectations” was given a 20% rating for one performance measure, multiply 3 by 0.20
to get a 0.80 rating for that measure. Add ratings from each of the 10 measure to get the overall rating.
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Definitions

Performance Ratings:

Outstanding Performance at this level far surpasses expected performance and is
among the top 10% of state agency managers

Exceeds Expectation Performance at this level meets expectations and in some cases
exceeds expectations

Fully Meets Expectations Performance at this level meets expectations

Improvement Needed Performance at this level is partially met but requires some
improvement

Unsatisfactory Performance at this level is unacceptable and requires a development
plan

Skills Listing:

Leadership

» Hstablishes a high-performance climate by using techniques of coaching, leadership and mentoring.

» Increases a group’s energy and creative potential. ‘

»  Maintains group cohesiveness and cooperation.

e Demonstrates working knowledge of staffing, compensation, performance management and employee
relations processes.

» Demonstrates high ethical standards and fiscal accountability in managing public resources.

Strategic Thinking

» Recognizes the environmental context in which the organization operates.

s  Understands current and future problems and challenges faced by the organization.
» Demonstrates ability to apply strategic objectives to departmental operations.

Communications

e Speaks clearly and expresses self well in groups and in conversations with individuals.

+ Demeonstrates strong listening and writing skills, including grammar, organization and structure.
e  Shares appropriate information on a timely basis.

Teamwork

*  Works cooperatively.

s Contributes to the team by supporting and encouraging team members.
s Supports consensus decision-making by the team.

Customer or Constituent Service/Focus

s Tdentifies customers.

* Anticipates and understands customer needs.

s Acts to meet customer needs.

* Continues to search for ways to increase customer satisfaction.

Personal Responsibility/Accountability
* Inspires self and others to set and maintain high standards of excellence.

¢  Works with high energy, focus and persistence.
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1.

Definitions

(Groupings by performance/goal results and supporting skills/behavioral traits.)

Outstanding

Performance/Goal Results

a  Significantly exceeds goals.

0 Always produces more than required.

o Project plans and actions serve as a model for effective staff and resource activities.

a Provides exceptional presentations that inform and educate.

0 Resolves controversial and complex decisions.

a Implements creative solutions to long-standing or especially troublesome problems.

Supporting Skills

a  Serves as a mode] for working productively.

0 Always performs special assignments and projects or unanticipated activities and completes
them ahead of deadlines.

a Works with an unusually high degree of energy, focus and persistence.

o Produces work at the highest level of accuracy.

o Works independently with broad direction and little, or no, follow-up.

a Develops highest quality products or services.

a  Gives life to the agency. :

g Motivates employees to exceed departmental goals while focusing on organization wide
issues.

o Frequently helps others within DEQ, even when it is “not in the job description.”

o Can always be relied upon to serve as the source of accurate information.

o Serves as a leader in team discussions, yet does not monopolize team discussions.

0 Contributes constructive ideas and suggestions that have major impact.

u  Significantly improves work area by leading collaboration and cooperation.

0 Always assists coworkers in completing assignments, with the only goal of improving
organization effectiveness.

u Displays exceptional skill at organizing and responding to complex project issues.

o Serves as a model for outstanding customer service.

o Is highly respected by peers and colleagues

10
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2.

Exceeds Expectations

Performance/Goal Resulis

(]
o
0

Often exceeds goals.
Frequently produces more than required
Handles controversial or complex decisions.

Supporting Skills

OO0 000 0CcCDo0d

oDooBgo

Self-motivated and sets high productivity levels.

Anticipates developments or delays and makes adjustments.

Goes the extra mile to ensure that goals and objectives are met.

Serves as-a facilitator in ensuring clear and effective communication among involved parties.
Meets targets, timetables and deadlines, and is often prepared ahead of schedule.

Frequently handles difficult pressure situations and distractions.

Motivates employees to exceed departmental goals and objectives.

Can always be counted on to add something new or innovative to each project.

Exhibits excellent oral and written communication to all levels of staff.

Frequently performs special assignments and projects or unanticipated activities and appears
to be positively challenged by them.

Puts success of team above own interests.

Takes great initiative to ensure that customer needs are exceeded.

Serves as the ideal standard for collaboration and cooperation.

Consistently analyzes all problems and crafts workable, creative solutions.

Views problems as an opportunity to use new technology or implement better methods.

11
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3.

Fully Meets Expectations

Performance/Goal Results

o Meets all goals.

a Completes all regularly assigned duties.

o Performs all assignments regardless of distractions or pressure situations.

o Completes work with acceptable level of accuracy and professionalism.

a Is prompt and prepared for meetings and other scheduled events.

o Responds quickly and appropriately to unanticipated delays or developments.

Supporting Skills

o Recognizes and analyzes complex problems and takes action or recommends effective,
creative solutions.

o Adjusts priorities as needed.

a Provides follow-up directives and continually communicates a shared vision.

o Recognizes, responds, and supports employees with changing conditions.

a Assists other management in communicating difficult issues.

0 Develops project plans that are creative and innovative and makes good use of staff and
organization resources.

a Actively participates in group discussions.

a Contributes constructive activities and suggestions that are implemented.

0 Frequently helps others achieve their goals through support and/or assistance.

0 Recognizes and analyzes problems and takes appropriate action.

0 Researches and efficiently prepares products and activities at acceptable standards.

O Handles routine pressure situations and distractions of the job while maintaining normat
workload.

0 - Demonstrates reliable and predictable attendance and/or punctuality,

a Rarely is gone due to unscheduled absences.

a Meets targets, timetables and deadlines.

o Works quickly and strives to increase productivity.

u Is prompt and prepared for meetings and other scheduled events.

a Responds to routine developments appropriately.

o Motivates employees to meet departmental goals and objectives.

a Provides direction to employees by clearly communicating a shared vision.

0 Is flexible when dealing with changing conditions.

o Helps the team accomplish its goals.

0 Assesses individuals® strengths and weaknesses and suggests methods for improvement.

0 Proactively changes and communicates progress to all.

o Successfully manages project team activities.

a Follows policies, procedures and regulations.

0 Ensures customer satisfaction through consistent or special effort in response to customer
need.

0 Provides requested assistance and information to others in a prompt and courteous manner.

o Works to enable understanding and obtains clarification when needed.

(continued)
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Responds appropriately to questions.

Demonstrates good presentation skills.

Participates in team discussions.

Performs special assignments and projects or unanticipated activities.
Contributes ideas and suggestions.

Volunteers to serve for special projects

Takes initiative to understand new or more complex equipment, software or changes in
operational procedures.

Exhibits positive attitudes, especially during times of change and disruption.
Recognizes and provides support and/or assistance to coworkers.

Works actively to resolve conflicts.

Demonstrates strong problem solving skills to ensure smooth operations.
Consistently analyzes problems and applies logical solutions.

Makes effective decisions on a timely basis.
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4. Improvement Needed

Performance/Goal Results

a  Assignments occasionally are not completed on time.

Supporting Skills

Does not understand some basic functions or activities of the unit.

Inconsistently organizes activities and information.

Occasionally fails to make proficient use of technology.

Inconsistently uses correct practices or procedures

Is inconsistent in meeting targets, timetables or deadlines.

Is inconsistent in promptness or preparation for meetings or other scheduled events.
Some routine assignments and duties require supervisory guidance.

Is inconsistent in completing assigned work.

Recognizes problems, but requires some assistance to develop workable solutions.
Occasionally unable to meet an acceptable standard of quality

Is inconsistent in organization or maintaining operations.

Occasionally communicates in an inappropriate manner,

Occasionally and reluctantly performs special assignments and projects or unanticipated
activities.

Is inconsistent in making decisions on a timely basis, ‘

Is inconsistent in analysis of problems or application of logical solutions.

Marginally courteous; may provide requested assistance and information to others in a less
than prompt or courteous manner.

[ A v S i o D o [ Y

00D
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5.

Unsatisfactory

Performance/Goal Results

(]

Assignmenté often not completed on time.

Supporting Skills

I O I I S A Y S S O
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Rarely performs special assignments and projects or unanticipated activities.

Is often not at work due to unscheduled absences.

Attendance and/or punctuality habits cause hardship for colleagues.

Frequent errors.

Low tolerance to pressure situations or distractions.

Rarely motivates employees.

Rarely available to staff.

Rarely manages changing conditions.

Project activities often need to be redone.

Budget and staff time are not used in an effective manner.

Rarely communicates.

Rarely participates in team discussion.

Rarely contributes ideas and suggestions.

Reluctantly cooperates with others to achieve agency goals,

Reluctantly accepts direction from supervisor.

Minimally supports team leader.

Rarely develops and maintains cooperative relationships with team or with others outside the
work unit.

Often the source of negative conflict. _

Unit and individual productivity is significantly disrupted by unreliable attendance and/or
punctuality. _

Often does not meet requirements.

Frequently does not meet targets, timetables or deadlines.

Frequently lacks promptness or preparation for meeting or other scheduled events.
Routine developments require supervision.

Rarely recognizes problems or unable to recommend effective solutions.
Frequent errors that have negative impact.

Must be reminded about customer service standards.

Rarely able to work under pressure situations or handle distractions.

Rarely effective in organizing or maintain operations.

Occasionally does not provide assistance and information to others in a prompt or courteous
manner.
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Attachment
Director’s Suggestion for Performance Appraisal

Evaluation Process

¢ Minimum of once per biennium, could be annual

e If deficiencies noted in any area, establish expectations for improvement and evaluate in six
months

* Director provides EQC one- to two-page written summary of key accomplishments and
deficiencies

* EQC makes contacts outlined below; envisioned as brief telephone conversations with or
without prepared questions

e Executive session meeting with Director

e Optional: Written evaluation to the Governor with compensation and/or performance
improvement recommendations if appropriate

Contacts

» Responsiveness to Governor’s Office needs. Contact: Louise Solliday, Governor’s Natural
Resource Policy Advisor (503) 378-6206; Robin McArthur-Phillips, Governor’s Community
Development Office (503)378-6892 ext. 33; Mike Greenfield, Director, Department of
Administrative Services (503) 373-0957

e Effectiveness with stakeholders. Contacts: John Ledger, Associated Oregon Industries (503)
588-0050; Janet Gillaspie, Assoc. of Clean Water Agencies (503) 236-6722; Jeff Allen,
Oregon Environmental Council (503) 222-1963; Maureen Kirk, OSPIRG (503) 231-4181;
Kathryn Van Natta, NW Pulp & Paper (503) 393-0007; Dave Barrows (503)227-5591; Nina
Bell, NW Environmental Advocates (503)295-0490; Paulette Pyle, Agriculture lobbyist
(503) 370-8092

e Effectiveness with other government agencies. Contacts: Dan Opalski, EPA (503) 326-3250;
Willie Tiffany, League of Oregon Cities (503) 588-6550; Cheryl Koshuta, Port of Portland
(503) 944-7236; Jim Brown, State Forester (503) 945-7211; Lindsay Ball, Director, ODFW
(503)872-5272; Ann Hanus, Director, Division of State Lands (503) 378-3805 ext. 224; Ken
Rocco, Legislative Fiscal Office (503) 986-1844

o Effectiveness in management of agency. Contacts: Any member of DEQ Executive
Management Team and Union Officials Doug Drake (503) 229-5350 and Leslie Kochan
(503) 229-5529

e [Effectiveness in supporting Environmental Quality Commission: Commissioners

16



Environmental Quality Commission Performance Evaluation, Director

Criteria for Evaluation

Effectiveness in Management of the Agency

¢ Chair or EQC designee meets with Executive Management Team for confidential discussion
of Director performance

e Chair or EQC designee meets with agency union representatives for confidential discussion
of Director performance

¢ Brief write up of results

Effectiveness with stakeholders

¢ Each EQC member contacts his or her legislative representatives and/or key legislators (1.e.,
chairs or members of legislative committees with which the Department regularly interacts)

¢ Each EQC member contacts one of the stakeholders from the contact list (or others)
e Brief write-ups of results

Effectiveness with other government agencies
¢ Each EQC member contacts one agency rep from the contact list
o Brief write-ups of results

Effectiveness in Supporting Environmental Quality Commission

Review and discuss Director’s self-evaluation

Review and discuss write-ups from various contacts

Review and discuss quality of materials and presentations to EQC by DEQ
Discuss quality and timeliness of EQC involvement in key policy issues

e Identify expectations and areas of importance for upcoming evalaation

Responsiveness to Governor’s Office

e Chair contacts Governor’s Office representatives and the Director, Department of
Administrative Services

o Brief write-up of results
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Approved____
Approved with Corrections___

Minutes are not final until approved by the Commission.

Environmental Quality Commission
Minutes of the Three Hundredth and Third Meeting

June 6-7, 2002
Regular Meeting'

The following Environmental Quality Commission (EQC) members were present for the regular meeting,
held at the Best Western New Kings Inn, located at 1600 Motor Court N.E., in Salem, Gregon.

Melinda Eden, Chair
Tony Van Vliet, Vice Chair
Mark Reeve®, Member
Harvey Bennett, Member
Deirdre Malarkey, Member

Thursday, June 6, 2002

On June 8, the EQC and Oregon Water Resources Commission (WRC) held a joint meeting to discuss
the intersection of water quality and water quantity management in Oregon. The Commissions focused on
opportunities for greater program coordination between the Oregon Department of Environmental Quality
(DEQ) and Cregon Water Resources Department (WRD). The following WRC members were present:

Dan Thorndike, Chair
Tyler Hansell, Member
Jim Nakano, Member
Reon Nelsen, Member
Jay Rasmussen, Member
Susie Smith, Member

EQC Chair Melinda Eden calted the joint meeting to order at approximately 11:00 a.m. Commissioners
introduced themselves to the group.

Opening Comments

Paul Cleary, WRD Director, and Stephanie Hallock, DEQ Director, thanked Commissioners for their
interest in improving the connections between water quality and water guantity management in the state,
and gave an overview of discussion items for the day.

Overview of Water Quantity and Water Quality Authorities

Meg Reeves, WRD Deputy Director, and Mike Llewelyn, DEQ Water Quality Administrator, described
Oregon’s water law and the federal Clean Water Act as a foundation for Commission consideration of the
gaps and overlaps between these authorities. Commissioners discussed the ways DEQ and WRD staff
work together to coordinate and implement water regulations in different areas of the state.

! Staff reports and written material submitted at the meeting are made part of the record and available
from DEQ, Office of the Director, 811 SW Sixth Avenue, Portland, Oregon 97204; phene: (503) 229-5990.
2 Commissioner Reeve was absent on June 7, 2002,




The Intersection of Water Quantity and Water Quality Programs

Interagency Coordination

Dwight French, WRD Water Rights Manager, and Karen Tarmow, DEQ Assistant to the Water Quality
Administrator, presented the 1997 recommendations of the Water Quality and Quantity Task Force.
Commissioners discussed on-going and future interagency coordination on many of the issues that the
Task Force identified.

TMDL Development and Implementation

Dick Pederson, DEQ Watershed Management Secticn Manager, described the purpose and schedule for
developing Total Maximum Daily Loads (TMDLs) to improve the quality of Oregon’s impaired waterways.
Mr. Pedersen then gave an overview of the Umatilla Basin TMDL, which demanstrated the ways water
quantity can influence water quality problems in a system. Don Butcher, DEQ Eastern Region TMDL
Specialist, and Mike Ladd, WRD North Central Regicn Manager, described the efforts of various
stakeholders in the basin to restore stream flows. Tom Paul, WRD Field Services Administrator, and Mr.
Pedersen concluded the presentation by describing lessons learned in the TMDL process and tools
available for addressing stream flow issues to improve water quality. Commissioners discussed efforts to
find innovative solutions to water quality-quantity challenges, and commended the Departments for their
coordination and support of the local solution process.

Water Reuse Initiative

Mike Llewelyn, DEQ Water Quality Administrator, introduced DEQ’s Water Reuse Initiative, an effort to
encourage the reuse of wastewater in anticipation of growing future demands on Oregon’s water
resources. Mr. Llewelyn and Tom Paul, WRD Field Services Administrator, then gave an overview of
DEQ and WRD water reuse responsibilities. Commissicners discussed opportunities and challenges
associated with building support for reusing wastewater in various areas of the state.

Commission Discussion and Closing Comments

Commissioners discussed current issues and opportunities related to merging water quality and water
quantity requirements. A panel of DEQ and WRD staff responded to questions. Members of each
Commissian expressed appreciation for Department efforts to align agency programs and jointly address
management issues, and asked the Directors to continue coordination efforts and update the
Commissions over time.

WRC Chair Dan Thorndike adjourned the meeting at approximately 5:30 p.m. Following the meeting,
Commissioners held a joint reception to build relationships and discuss water quality-guantity issues in an
informal setting. The reception concluded the joint meeting.

Friday, June 7, 2002°

The Commission held an executive session at 8:00 a.m., to consuit with counsel concerning legal rights
and duties with regard to current and potential litigation involving the Department. Executive session was
held pursuant to ORS 192.660(1)(h).

At approximately 8:30 a.m., Chair Eden called the regular EQC meeting to order and agenda items were
taken in the following order.

A. Approval of Minutes
Commissioner Malarkey moved the Commission approve draft minutes of the April 23-25, 2002, EQC
meeting. Commissioner Van Vliet seconded the motion and it passed with four “yes” votes.

B. Action ltem: Consideration of Pollution Control Facility Tax Credits
Holly Schroeder, Acting DEQ Management Services Division Administrator, gave an overview of Pollution
Control Facility Tax Credit requests, and introduced Maggie Vandehey, DEQ Tax Credit coordinator, to

SCommissioner Reeve was absent on June 7, 2002.




present applications to the Commission. Ms. Vandehey recommended the Commission approve tax credit
requests from citizens, businesses and industry members for technology and process investments that
reduce environmental poliution. The Commission discussed the applications with Ms. Schroeder and Ms.
Vandehey. Commissioner Bennett moved the Commission approve Pollution Control Facility Tax Credit
applications as recommended by the Department. Commissioner Malarkey seconded the motion and it
passed with four “yes” votes.

C. Director’s Dialogue

Director Hallock discussed current events and issues involving the Department with Commissioners,
including the state budget situation and an update on DEQ’s development of legislative concepts and
budget requests for the 2003 Session.

D. Action Iltem: Umatilla Chemical Agent Disposal Facility Permit Modification

Wayne Thomas, DEQ Administrator of the Chemical Demilitarization Program, proposed a Class 3
Modification to the hazardous waste permit for the Umatilla Chemical Agent Disposal Facility (UMCDF).
Mr. Thomas explained that the permit change would increase the amount of available storage at UMCDF
for hazardous wastes generated during destruction of chemical agents, scheduled to start in February
2003. The U.S. Army requested the permit modification in February 2000, and DEQ solicited public input
on the change in 2000 and 2002. Mr. Thomas introduced Sue Oliver, DEQ Hazardous Waste policy
specialist, and Nick Speed, DEQ Hazardous Waste permit specialist, to explain the proposal in detail.

The Commission discussed the proposed permit medification with Director Hallock, Mr. Thomas, Mr.
Speed and Ms. Oliver. Commissioner Van Vliet moved the Commission approve the proposed permit
modification. Commissioner Bennett seconded the motion and it passed with four “yes” votes. The
Commission directed the Department to prepare an order modifying the permit for the Director to sign on
the Commission’s behalf.

In addition, the Commission discussed concerns expressed by the Confederated Tribes of the Umatilla
Indian Reservation regarding the Brine Reduction area at UMCDF, and asked the Department to prepare
an informational item on this topic for the July 25-26, 2002, EQC meeting.

E. Work Session: Revising Enforcement and Compliance Rules

Anne Price, DEQ Administrator of the Office of Compliance and Enforcement, described DEQ’s ongoing
sfforts to revise agency enforcement rules. In January 2000, the Commission provided direction for
improving compliance with and enforcement of Oregon’s environmental regulations. At this meeting, Ms.
Price summarized rulemaking progress and solicited input from the Commission. Commissioners
discussed improvements with Director Hallock and Ms. Price, and commended the Department for their
attention to this important rulemaking.

Public Forum

At approximately 11:30 a.m., Chair Eden asked whether anyone wished to provide public comment. Jeff
Allen, Executive Director of the Cregon Environmental Council (OEC), spoke to the Commission about
OEC's interests and priorities for improving environmental quality. Commissions briefly discussed OEC’s
activities with Mr. Allen, and thanked him for his comments.

F. Discussion item: Role of Hearings Officers as Agents of the Commission

Anne Price, DEQ Administrator of the Office of Compliance and Enforcement, facilitated Commission
discussion about the role of Hearings Officers, which act as agents of the Commission on appeals of
Department enforcement actions. Commissioners discussed the function of Hearings Officers with
attention to the scope of their review and decision making in contested case appeals.

G. Commissioners’ Reports

Caommissioner Malarkey reported on her recent meeting with the Lane Regional Air Pollution Authority
and thanked Andy Ginsburg, DEQ Air Quality Administrator, for his continued coordination with the group
to address their funding concerns. Commissioner Malarkey also expressed her concerns about turbidity
tevels in the McKenzie River, caused by water releases from Cougar Dam by the Army Corps of




Engineers as part of a long term improvement project. Director Hallock discussed water quality concerns
and projected benefits of this project with the Commission.

Chair Eden reported that on May 14, 2002, the Governor's Chemical Stockpile Emergency Preparedness
Program (CSEPP} Executive Review Panel issued a unanimous recommendation that an adequate
emergency respense program was in place and fully operational to protect communities surrounding the
Umatilla Chemical Depot. Chair Eden emphasized that the success of achieving consensus among panel
members was due in part to Director Hallock’s early involvement in and coordination of the process.

Chair Eden adjourned the meeting at approximately 1:15 p.m.




State of Oregon

Department of Environmental Quality Memorandum
Date: July 8, 2002

To: Environmental Quality Commission (}&.z

From: Stephanie Hallock, Director A‘

Subject: Agenda Ttem G, Rule Adoption: Renewal of NPDES 1200-A, NPDES 1200-Z,
and WPCF 1000 General Permits
Tuly 26, 2002

Department The Department recommends the Commission renew in rule three general
Recommendation  water quality permits for industrial storm water discharges and wastewater
disposal at sand and gravel mining operations.

Need for These permits expired on June 30, 2002, and remain in effect for permittees
Rulemaking that submitted renewal applications. This rulemaking is needed to renew the
permits for five-year terms, and update and improve permit langnage.

Effect of Rule The proposed revisions to OAR 340-045-0033 Regulations Pertammg fo

General Permits (Attachment A) will renew:

¢ National Pollutant Discharge Elimination System (NPDES) Storm Water

~ Discharge General Permit 1200-A, which covers industrial scale non-
metallic mineral mining, asphalt mix batch plants, and concrete batch
plants with storm water run-off. ‘

o NPDES Storm Water Discharge General Permit 1200-Z, which covers
approximately 850 industrial facilities with storm water discharges (such as
wood products, fabricated metals, petroleum bulk storage facilities, etc.)

¢ Water Pollution Control Facilities (WPCF) General Permit 1000, which
covers sand, gravel and other non-metallic mineral mining operations that
dispose wastewater by recirculation, evaporation or controlled seepage,
with no discharge to surface waters.

Over 1,000 facilities are currently assigned to these three general permits.
Attachment E provides more detail on the permittees.

The proposed rule revisions recommend relatively few changes to the NPDES

1200-A and 1200-Z and the WPCF 1000 which were issued in 1997, The

following two major types of changes are proposed:

e In Phase II of the federal NPDES storm water regulations, EPA adopted the
“no exposure” conditional exclusion. This new rule allows any industrial
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Stakeholder
Involvement

Public Comment

Key Issues

facility designated in the 1990 NPDES Phase I storm water rules to be
excluded from permitting requirements 1f it certifies that storm water is not
exposed to industrial activities or materials. The proposed NPDES 1200-A
and 1200-Z general permits include this “no exposure” language.

o The proposed general permits clarify and add more specificity to particular
permit requirements that address such activities as monitoring, revising
storm water pollution control plans, and reporting.

The Department water quality staff developed the proposed rule revisions and
conducted the public comment and hearing process described in Attachment C.
No other stakeholder involvement activities were initiated by the Department.

Overview of public comment period and hearings
A public comment period was held from April 16, 2002 to May 24, 2002 and

included public hearings in Medford, Eugene, Bend, Pendleton, and Portland
{see Attachment C). Five people attended the hearing in Portland, and two
people provided oral comment. Two individuals attended the hearing in
Medford, one person attended the Eugene hearing, one person attended the
Pendleton hearing, and no one attended the Bend hearing. No one provided
oral or written comment at the hearings outside of Portland.

Summary of comments
Fifteen people submitted written comment. Representatives of municipal

storm sewer authorities generally focused their comments on improvements in
the clarity and specificity of particular permit requirements. Commenters
representing environmental organizations and one municipality advocated for
substantive changes in the NPDES 1200-A and Z such as new parameters,
different standards to set benchmarks, and level and frequency of storm water
monitoring. Other commenters on the permits included one regulated business
representative who supported the NPDES 1200-Z, and a representative from a
manufacturer of water pollution control equipment who commented on the
storm water treatment aspects of the NPDES 1200-A and Z.

Results of public input are provided in Attachment B.

Key issues stem from comments recetved for the NPDES 1200-A and Z, which
generated the most interest. Comments on the WPCE 1000 are not discussed
here because they were minimal, most likely because this permit does not
allow discharge to surface waters and has been in place since the early 1980s.
To provide a better understanding of the key issues surrounding the NPDES
1200-A and Z, a brief overview of these permits is provided followed by
summaries of the key issues.
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Why and when were NPDES 1200-A and Z developed?

The NPDES 1200-A and Z regulate storm water runoff from a variety of
industrial activities. Initial versions of these permits were developed in 1991
in response to federal regulation adopted by EPA in 1990 to improve the
quality of point source discharges of storm water to waters of the U.S.

What do the NPDES 1200-A and Z require?

The NPDES 1200-A and Z require permitiees to develop storm water pollution
control plans and use best management practices (BMPs) to prevent and treat
contaminated storm water. These BMPs range from simple housekeeping
practices, such as regular sweeping or covering of raw materials to prevent
contaminated run-off, to complex engineered structural devices for treating
runoff. Permittees are also required to monitor their storm water runoff by
taking samples twice a year for a series of parameters and comparing their test
results to benchmarks established by the Department.

What are storm water benchmarks?

Benchmarks are guideline concentrations developed to assist the permittee in
determining whether their control plan is reducing pollutant concentrations in
storm water runoff to below levels of concern. They are different from effluent
limitations that are typically found in NPDES permits in that exceeding a
limitation would be considered a permit violation, while exceeding a
benchmark concentration is not a violation of the permit. Rather, storm water
permittees that exceed benchmarks must revisit their control plans and revise
them as necessary. Permittees that meet benchmarks for a continuous period
over two years may discontinue monitoring.

Benchmarks and monitoring issues

During the public comment period, DEQ received comments from multiple
organizations advocating for monitoring of temperature, mercury and turbidity
and the establishment of new benchmarks for these pollutants. These
organizations are concerned about the impacts of these pollutants on water
quality limited streams, and possible contribution of urban storm water run-off
to water quality problems. The methodology used to establish certain existing
benchmarks was also questioned. Specifically, concerns were raised about the
dilution factor and acute water quality standards used to establish the
benchmarks for metals. In addition, a representative of two groups urged
monitoring at least quarterly and did not want the Department to completely
discontinue the monitoring requirement as currently allowed when sampling
results demonstrate benchmarks are consistently being met. Instead, they assert
that monitoring frequency should be increased when a permittee fails to meet
permit requirements or benchmarks.
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Department response: Monitoring was conducted for a wide range of
pollutants during the initial five years of the storm water permitting program
(1992-1997). The current set of benchmarks represent “indicator” pollutants
determined by this initial monitoring to be the most common pollutants found
in industrial storm water runoff. The Department also belicves that the Total
Maximum Daily Load (TMDL) process should drive monitoring requirements
and benchmarks for new pollutants of concern.

In developing the benchmarks, DEQ used a dilution factor consistent with the
assumptions and principles employed by DEQ when setting effluent limits for
other NPDES wastewater discharge permits. In addition, acute water quality
standards were chosen for setting benchmarks because they are more reflective
of the episodic nature of storm water on surface water than the chromc
standards. With respect to monitoring frequency, the Department does not
believe that increased monitoring will characterize storm water more
accurately because of the significant variability of such discharges. The
Department also wishes to provide the reduced monitoring as an incentive to
permittees to meet benchmarks through aggressive implementation of best
management practices.

No changes were made in response to these comments. However, the
Department did clarify in the permits that monitoring must be reinstated 1f
none occurred during the previous permit period (because benchmarks were
met) to ensure that monitoring at a permitted facility will not completely cease.

TMDLs and storm water issues

Multiple commenters suggested that DEQ more directly address identified
pollutants of concern for water quality limited streams within the storm water
general permits. In addition to requiring industriat storm water discharges to
meet TMDL load allocations for urban storm water, commenters would have
DEQ require permittees discharging storm water to streams for which TMDL
allocations have not been established to at least monitor for the pollutants for
which the receiving stream is impaired.

Depariment response. As discussed above, DEQ believes that the TMDL
process should drive additional monitoring, limits, and best management
practices. Currently, if DEQ determines permitted storm water discharges are
contributing to a stream that is water quality limited where a TMDL has yet to
be developed, an individual permit or different general permit may be required.
When such storm water discharges are assigned waste load allocations under a
TMDL, permits will specify additional requirements. Such requirements may
be included in an individual permit, a separate general permit for industries
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within a particular basin, or another appropriate regulatory tool.

- DEQ recently assembled a work group to evaluate strategies for incorporating
storm water load allocations directly into NPDES permits. The outcomes from
the work group process will provide the agency with guidance for renewing or
modifying storm water permits to address TMDL load allocations.

Next Steps If the Commission renews these general permits in rule, DEQ regional offices
will mail the permits to those facilities that have applied for coverage under
one of these general permits. This will likely occur between mid and late

August 2002.

Proposed Rule Revisions and General Permits
Public Input and Department’s Response
Presiding Officer’s Report on Public Hearings
Relationship to Federal Requirements

Fiscal and Economic Impact Statement

Land Use Evaluation Statement

Fact Sheets for General Permits

Approved: M "% Z
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nager, Surface Water Management
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Division:
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Administrator, Water Quality Division
Report Prepared By: Kevin Masterson

Phone: (503) 229-5615
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DEPARTMENT OF ENVIRONMENTAL QUALITY

PROPOSED AMENDMENTS TO OAR CHAPTER 340, DIVISIONS 045
(strikeout indicates deleted text; underline indicates proposed revisions)

340-045-0033
General Permits

(1) The Director may issue general permits for certain categories of minor discharge sources or minor activities
where individual NPDES or WPCF permits are not necessary to adequately protect the environment. Before the
Director can issue a general permit, the following conditions must be met:

{(a) There nust be several minor sources or activities that involve the same or substantially similar types of
operations.

(b) The sources or activities must have the potential to discharge or dispose of the same or similar types of
wastes.

{(c) The genera] permit must require the same or similar monitoring requirements, effluent limitations and
operating conditions for the categories.

(d) The category of sources or activities wounld be more appropriately controlled under a general permit than an
individual permit.

(e) The Conmmission has adopted the general permit into rule by reference.

(2) General permits issued after the effective date of this rule will specity the following:

(a) The requirements to obfain coverage under a general permit, including application requirements and
application submittal deadlines. The Department may determine that submittal of an application is not necessary
after evaluating the type of discharge, potential for toxic and conventional pollutants in the discharge, expected
discharge volume, availability of other means to identify dischargers, and estimated number of dischargers to be
covered by the permit, The Department's evaluation must be provided in the public notice for the general permit.

(b) The process used by the Department to notify a person that coverage under a general permit has been
obtained and the discharge or activity is authorized.

(3) Although general permits may include activities throughout the state, they may also be restricted to more
limited geographical areas.

(4) Prior to issuing a general permit, the Department will follow the public notice and participation procedures
outlined in QAR 340-045-0027, 340-045-0035(3), and ORS 183.325 to 183.410. In addition the Department will
make a reasonable effort to mail notices of pending actions to those persons known by the Department who are likely
to be covered by the general permit.

(5) Any person operating a discharge source or conducting an activity described in a general permit must apply
for coverage under the general permit, unless the general permit does not require submission of an application
pursuant to (2)(a} of this rule or the source or activity is specifically covered by an individual NPDES or WPCF
permit. Any person seeking coverage under a general permit must submit an application as required under the terms
of the applicable NPDES or WPCF general permit. If application requirements are not specified in the general
permit, procedures in QAR 340-045-0030 or OAR 340-071-0162, whichever is applicable, must be followed. A
person who fails to submit application in accordance with the terms of the general permit, OAR 340-045-0030 or
OAR 340-071-0162, whichever is applicable, is not authorized to conduct the activity described in the permit.

{6} Any person required to have coverage under a general permit must pay permit fees as required in OAR 340-
045-0070 to 340-045-0075 or OAR 340-071-0140 to obtain and maintain coverage under that permit.

{7) Any permittee covered by an individual NPDES or WPCF permit may request that the individual permit be
canceled or allowed to expire, and that it be covered by a general permit if its discharge or activity may be covered
by an existing general permit. As long as the permittee is covered by an individual NPDES or WPCF permit, the
conditions and Hmitations of the individual permit govern, until such time as it is canceled or expires.
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(8) Any person not wishing to be covered by a general permit may make application for an individual permit in
accordance with OAR 340-045-0030 or QAR 340-071-0162, whichever is applicable.

(9) The Director may revoke coverage and authorization under a general permit pursuant to OAR 340-045-0060
as it applies to any person and require such person to apply for and obtain an individual NPDES or WPCF perrmit.
Any interested person may petition the Director to take action under this section. Cases where an individual permit
may be required include the following:

{a) The discharge or activity is a significant contributor of pollution or creates other environmental problems;

(b) The permittee is not in compliance with the terms and conditions of the general permit, submitted false
information, or is in violation of any applicable law;

{c) A change occurs in the availability of demonstrated technology or practices for the control or abatement of
pollutants being discharged;

{d) For NPDES general permits, effluent limitation guidelines are promulgated for point sources covered by a
general permit and the guidelines are not already in the general permit; or

(e) Circumstances have changed so that the discharge or activity is no longer appropriately controlled under a
general permit, or either a temporary or permanent reduction or elimination of the authorized discharge is necessary.

(10) The following general permits are adopted by reference in this rule and available for review at the
Department:

(a) NPDES 200-], Filter backwash (issued August 29, 1997)

(b) NPDES 500-J, Boiler blowdown (issued August 29, 1997)

(¢) WPCF 600, Offstream placer mining (issued April 9, 1997)

(d) NPDES 700-J, Suction dredges (issued May 3, 1999)

(e} WPCF 800, Confined animal feeding operations (issued August 8, 1990)

(fy NPDES 900-], Seafood processing (issued June 7, 1999)

(g) WPCF 1000, Gravel mining (issued August-6:199%insert date of EQC meeting at which permit is adopted)

{h) NPDES 1200-A, Storm water runoff from sand, gravel & non-metallic quarrying & mining in Standard
Industrial Classification (SIC) 14, asphalt mix batch plants, and concrete batch plants. Facilities may qualify for a

conditional exclusion from the requirement to obtain a permit if there is no exposure of industrial activities and
matetials to storm water pursuant to 40 CFR §122.26(g); see permit for details. (issued August-6; 199 -insert date of
EQC meeting at which permit 15 adopted)

{i) NPDES 1200-C, Storm water runoff from construction activities, including clearing, grading, and
excavation, and stockpiling that disturbs five or more acres, including activities that will disturb five or more acres
over time as part of a larger common plan of development; effective December 1, 2002, construction activities that
disturb one or more acre are covered (issued February 20, 2001)

(j) NPDES 1200-CA, Govermment agencies respongsible for storm water runoff from construction activities that
disturbs five or more acres; effective December 1, 2002, construction activities that disturb one or more acres are
covered (issued February 20, 2001)

(k) NPDES 120¢-COLS, Storm water runoff in the Columbia Slough watershed from industrial activities hsted
in 8(1} of this rule (issued December 22, 1999)

() NPDES 1200-Z, Storm water runoff from: Warehousing in SIC 4221-4225; Food processing in SIC 20;
Landfills, land app. sites; Heavy industrial in SIC 28, 29, 30, 31, 32, 33 & steam eleciric power generating (includes
coal/hogged fuel handling); Light mfg. in SIC 34, 35, 36, 37, 38 & 39 includes ship & boat building/repair; Printing
in SIC 27; Textile & apparel mfg. in SIC 22 & 23; Transportation in SIC 40, 41, 42, 43, 44, 45 & 5171; Wood
products mfe, in SIC 24 & 25; Metal scrap yards, battery reclaimers & auto salvage yards in SIC 5015 & 5093;
Hazardous waste treatment, storage, & disposal facilities. Facilities may qualify for a conditional exclusion from the
requirement to obtain a permit if there is no exposure of industrial activities and materials to storm water pursuant to
40 CFR §122 .26(g); see permit for details. (issued July-22-34997-insert date of EOC meeting at which permit is
adepted insert date of EOC meeting at which permit is adopted)

{m) NPDES 1300-J, Oily storm water runoff and oil/water separators (issued January 11, 2000)

{n) WPCF 1400-A, Seasonal food processing & wineries, less than 25,000 gallons/day {issued August 22,
2000)
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{0) WPCF 1400-B, Other food processing, less than 25,000 gallons/day (issued August 22, 2000)

{p) NPDES 1500-A, Petroleum hydrocarbon cleanups discharged to surface waters (issued August 22, 2000)
{q) WPCF 1500-B, Petroleum hydrocarbon cleanups (issued August 22, 2000)

{r) NPDES 1700-A, Vehicle and equipment wash water discharged to surface waters (issued March 5, 1998)
{s) WPCF 1700-B, Vehicle and equipment wash water {issued March 5, 1998)

(t} NPDES 1900-J, Non-contact geothermal heat exchange (issued September 11, 1997)

Stat. Auth.: ORS 468.020, 468B.020 and 468B.035

Stats. Implemented: ORS 468.065, 468B.015, 468B.035, and 468B.050

Hist.: DEQ 28-1980, f. & ef, 10-27-80; DEQ 15-2000, f. & cert. ef. 10-11-2000
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GENERAL PERMIT
WATER POLLUTION CONTROL FACILITIES PERMIT
Department of Environmental Quality
811 Southwest Sixth Avenue, Portland, OR
Telephone: (503) 229-52795630 or 1-800-452-4011 toll free in Oregon

Issued pursuant to ORS 4688.050

ISSUED TO:

All Owners or Operators of Sources-That are
that are Covered by This Permit

SOURCES COVERED BY THIS PERMIT:

Sand, gravel and other non-metallic mineral quarrying and mining operations that dispose of all process
wastewater and storm water by recirculation, evaporation, and/or controlled seepage with no discharge to
surface waters. Asphalt mix batch plants, concrete batch plants, and other related activities located on site
are also covered.

Auggust 6-1997Issued:
Michael T. Llewelyn, Administrator PateEffective:

Water Quality Division

PERMITTED ACTIVITIES

Until this permit expires or is modified or revoked, the Ppermittee is authorized to operate a wastewater
collection, freatment, control, and disposal system m conformance with requirements, Iimitations, and
conditions set forth in attached schedules as follows:

Page

PErITIEE COVEI AR 1vvtsestserssiomneeasamseeoeeimnstasmbceeebsssstianns e sosnnnes et EE S oAn e s £eemnssrnns A hass boassrss4pass gL enRs LA s rsn et s 2
Schedule A —  Waste Disposal Limitations .........ccocoiviinimiimmini et 23
Schedule B— Monitoring and Reporting ReqUirements....c.ovuiiieciiee et 34
Schedule C — Not Applicable

Schedule D —  SPecial ComItIONS oot eeee et ettt tars b e vast e eee e ere et seeeseseeaneaebesabesneaabees 45
Schedule E— Not Applicable (reserved for POTWs)

Schedule T —  GENeral COmItIOnS. .....cvviveveisireireeerereeserseeeeseeeeseseseesmsiesesossssssssssssesssenssssssssesssesssonennen 586

Unless specifically authorized by this permit, by another NPDES or WPCF permit, or by Oregon
Administrative Rule, any other direct or indirect discharge to waters of the state is prohibited, including
discharges to an underground injection control system Hrless-awtheorized by a NPDES-permit-all
discharges-to-surface-waters-are probibited:
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PERMIT COVERAGE
Application for General Permit Coverage

New facilities and existing facilities obtaining coverage for the first time

Owners or operators of sources covered by this permit must;

a) _ Submit a complete copy of the Department approved application form to the Department
requesting coverage under this permit at least 180 days prior to the planned activity that will
result in the discharge to waters of the state, unless otherwise approved by the Department.

b)  Provide payment of all fees applicable to this permit prior to obtaining coverage.

Renewal of permit coverage for existing permitiees

Owners or operators of sources covered by this permit must:

a) Submit a complete copy of the Department approved application form 180 days prior to permit
expiration, unless otherwise approved in writing by the Department.

b)Y Provide payment of all applicable fees for permit renewal.
¢)  The existing permit will continue to be in effect through administrative extension after the
permit expiration date if a complete renewal application is submitted.

Notification that permit coverage has been obtained

a)  The Department will notify the applicant by mail that they have received coverage and are
authorized to operate under the conditions of this permit,

b) Ifthe applicant's operation cannot be approved for coverage under this permit, the applicant
may apply for an individual permit.
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SCHEDULE A
Waste Disposal Limitations

The Ppermittee is authorized to manage and dispose of the following wastes in accordance with the

conditions of this permit:

a. Process wastewater and waste solids derived from aggregate washing activities;

b. Wastewater and waste solids derived from air scrubber equipment;

c. Concrete mixer washout wastewater and waste solids;

d. Excavation dewatering wastewater that has come into contact with process or other wastewater;
and

e. Storm water.

There shallmust be no discharge to surface waters. All wastewater shallmust be adequately

‘controlled by settling, recirculation, seepage, irrigation, or utiHizatienused for dust control.

No activities shalimay be conducted that could adversely impact groundwater quality. If adverse
impacts to groundwater quality are suspected from a facility covered by this permit, the Department

may require the Ppermittee to perform a groundwater investigation.

Discharges of Sstorm water exposed to industrial activities or materials and uncontaminated de-
watering water are-netperrritted-to-be-discharged-{o surface waters is are not allowed under this
permit. If there is any potential for these discharges from a facility covered by this permit, the
Department strongly recommends that the owners or operators apply for a National Pollutant
Discharge Elimination System (NPDES) General Permit 1200-A. The NPDES General Permit 1200-
A also provides for on-site disposal of wastewater, thus eliminating the need to obtain both permits.

The pH of wastewater in concrete mixer washout seepage ponds shalimust be kept between 6 and 9
standard units (s=:8U). If necessary, either dilution water or chemieals-buffering agents shallmust

be added to make the necessary pH adjustments._If concrete trucks are washed out into an unsealed
pond, it is likely that pH adjustments will be necessary in order to keep pH below 9 SUJ.

Petroleum-base products, coagulants, flocculants, solvents, and acids, as well as other substances that
might cause the water quality standards of the state of Oregon to be violated shallmust not be
discharged, disposed, or placed in any locations where they would likely be carried into the waters of
the state by any means.

All settling pond spoils and other waste solids shalmust be utilizedused or disposed in a manner
whichthat will prevent their entry into the waters of the state and such-that-health-hazardsand
nuisance conditions-are-notereatednot creafe health hazards or nuisance conditions.

Ad-FEach wastewater ponds-shalimust be maintained at a minimum freeboard of one (1)- foot, as
measured from the lowest elevation of the top of the pond containment dikes. In situations where &

facility-is-not-able-to-maintain-atdeast-a-onefoetthe minimum freeboard requirement cannot be met,
the facility-shallpermitiee must cease the discharge of wastewater into thatese ponds.

For facilities adjacent to streams, mining activities and wastewater seepage must be controlled such
that no visible turbidity increase occurs within the stream.
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'SCHEDULE B
Monitoring and Reporting Requirements

1. The Ppermiftee shamust monitor the operation and efficiency of all wastewater treatment and
disposal facilitics. Facility monitoring shathmust include the following items or parameters:

Inspect dikes, containment | Daily when operating Record

system, and pond Monthly when not operating

freeboard*

Inspect all adjacent streams | 3/Week, at different times in | Record the time of

for seepage the day, when operating inspection, hours of
operation before inspection,
and results

pHH* Weekly when-operatingif Grab

concrete trucks are wasl;éd
out into the pond during
that week

* Pond frecboard may be monitored on a weekly basis if the facility has an alarm system or a
float valve discharging to an overflow pond.

** Fresh litmus paper that has the capability of determining pH to one-tenths (0.1) standard units
or a properly calibrated portable pH meter may be used to make field measurement of pH.

2. When a site is inaccessible due to adverse weather conditions, monitoring is not required. The
permittee must make note of the adverse weather condition in its inspection records.

| 2:3. The Ppermittee shallmust retain monitoring records on-site and make them available to DEQ and the
Department of Geology and Mineral Industries (DOGAMI) upon request.
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SCHEDULE D
Special Conditions

This permit does not cover in-stream mining activities. Before conducting any in-stream mining
activities, permits must be obtained from the Oregon Division of State Lands and the U. S. Army
Corps of Engineers.

Except as provided in OAR 340-052-0045, prior to constructing or modifying wastewater
management, freatment and disposal facilities, detailed plans and specifications shalkmust be
submitted to and approved in writing by the Department.

This permit does not authorize the disposal of sanitary waste.

The Ppermittee shalmust, during all times of disposal, provide personnel whose responsibility is to
assure continuous performance of the disposal system in accordance with the conditions of this permit.

The Ppermittee shallmust follow all other state and local regulations pertaining to surface mining.
This general permit does not cover activities that are covered by an individual permit until the
individual permit has expired or been canceled. Any person conducting an activity covered by an
individual permit may request that the individual permit be canceled after applying for and obtaining

this general permit.

The Director may revoke this general permit as it applies to any person and require such person to
apply for and obtain an individual permit if:

a. The covered source or activity is a significant contributor of pollution or ereates other
. environmental problems;

b. The Ppermittee is not in compliance with the terms and conditions of this general permit; or;

¢, Conditions or standards have changed so that the source or activity no longer qualifies for this
general permit,

DOGAMI and Local Public Asencies Acting as the Department’s Agent

The Department authorizes DOGAMI and local public agencies to act as its Agent in implementing
this permit. The Department’s Agent may be authorized to conduct the following activities,
including but not limited to: application review and approval, inspections, monitoring data review,
and storm water and wastewater monitoring. Where the Department has entered into such an
asreement, the Department or its Agent will notify the permittee of where to submit monitoring data
and other notifications or correspondence associated with this permit.
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SCHEDULE F
General Conditions

SECTION A. STANDARD CONDITIONS

L.

Property Rights

The issuance of this permit does not convey any property rights in either real or personal property, or
any cxclusive privileges, nor does it authorize any injury to private property or any invasion of
personal rights, nor any infringement of Federal, State, or local laws, or regulations.

Liability

The Department of Environmental Quality, its officers, agents, or employees shall do not sustain
assume any liability on account of the issuance of this permit or on account of the construction or
maintenance of facilities because of this permit.

Permit Actions

After notice by the Department, this permit may be modified, suspended, or revoked in whole or in

part during its term for cause including but not limited to the following:

a. Violation of any term or condition of this permit, any applicable rule or statute, or any order of
the Comrmission;

b. Obtaining this permit by misrepresentation or failure to fully disclose ful-all relevant facts.

Transfer of Permit
'This permit shalmust not be transferred to a third party without prior written approval from the

- Department. Such approval may be granted by the Department where the transferee acquires a

property interest in the permitted activity and agrees in writing to fully comply with all the terms and
conditions of this permit and the rules of the Commission. A transfer application and filing fee must
be submitted to the Department.

Permit Fees
The permittee shalimust pay the fees required to be filed with this permit application and to be paid
annually for permit compliance determination as outlined in the Oregon Administrative Rules.

SECTION B. OPERATION AND MAINTENANCE OF POLLUTION CONTROLS

1.

Proper Operation and Maintenance
The permittee shallmust at all times maintain in good working order and properly operate as

efficiently as possible all treatment or control facilities or systems installed or used by the permittee
to achieve compliance with the terms and conditions of this permit.

Standard Operation and Maintenance

All waste collection, control, treatment, and disposal facilities shallmust be operated in a manner

consistent with the following:

a. Atall times, all facilities shamust be operated as efficiently as possible and in a manner which
will prevent discharges, health hazards, and nuisance conditions.

b. Al screenings, grit, and sludge shatlmust be disposed of in 2 manner approved by the
Department such as to prevent any pollutant from such materials from reaching any waters of the
state, creating a public health hazard, or causing a nuisance condition.

¢. Bypassing of untreated waste is generally prohibited. No bypassing shallmay occur without prior
written permission from the Department except where unavoidable to prevent loss of life,
personal injury, or severe property damage.
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Noncompliance and Notification Procedures

In the event the permittee is unable to comply with all the conditions of this permit because of

surfacing sewage, a breakdown of equipment or facilities, an accident caused by human error or

negligence, or any other cause such as an act of nature, the permittee shalmust:

a. Immediately take action to stop, contain, and clean up the unauthorized discharges and correct
the problem.

b. Immediately notify the Department's Regional office, so that an investigation can be made to
evaluate the impact and the corrective actions taken and determine additional action that must be
taken.

¢. Within 5 days of the time the permittee becomes aware of the circumstances, the permittee
shalimust submit to the Department a detailed written report describing the breakdown, the actual
quantity and quality of resulting waste discharges, corrective action taken, steps taken to prevent
a recurrence, and any other pertinent information.

Compliance with these requirements does not relieve the permiftee from responsibility to maintain
continuous compliance with the conditions of this permit or the resulting liability for failure to
comply.

Wastewater System Personnel

The permittee shalimust provide an adequate operating staff which is duly qualified to carry out the
operation, maintenance, and monitoring requirements to assure continuous compliance with the
conditions of this permit.

SECTION C. MONITORING AND RECORDS

1.

|

Inspection and Entry

The permittee shathmust, at all reasonable times, allow authorized representatives of the Department

of Environmental Quality to:

a. Enter upon the permittee's premises where a waste source or disposal system is located or where
any records are required to be kept under the terms and conditions of this permit;

b. Have access to and copy any records required to be kept under the terms and conditions of this

permit;

c. Inspect any treatment or disposal system, practices, operations, monitoring equipment, or
monitoring method regulated or required by this permit; or

d. Sample or monitor at reasonable times, for the purpose of assuring permit compliance or as
otherwise authorized by state law, any substances or parameters at any location.

Averaging of Measurements

Calculations for all limitations which require averaging of measurements shalimust utilize-use an
arithmetic mean, except for bacteria which shatimust be averaged as specified in the permit.

Monitoring Procedures

Monitoring must be conducted according to test procedures specified in the 18" Edition (1992) or
most recent edition of Standard Methods for the Examination of Water and Wastewater {Joint
Editorial Board, American Public Health Association, American Water Works Association and

Water Pollution Control Federation), unless other test procedures have been approved in writing by

the Department and specified in this permit.
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SECTION D, REPORTING REQUIREMENTS

1.

Plan Submittal

Pursuant to Oregon Revised Statute 468B.055, unless specifically exempted by rule, no construction,
installation or modification of disposal systems, treatment works, or sewerage systems shall may be
started eommmenced-until plans and specifications are submitted to and approved in writing by the
Department. All construction, instailation or modification shatimust be in strict conformance with
the Department's written approval of the plans.

Change in Discharge

Whenever a facility expansion, production increase, or process modification is anticipated which will
result in & change in the character of pollutants to be discharged or which will result in a new or
increased discharge that will exceed the conditions of this permit, a new application must be
submitted together with the necessary reports, plans, and specifications for the proposed changes.

No change shalimay be made until plans have been approved and a new permit or permit
modification has been issued.

Signatory Requirements
All applications, reports or information submitted to the Department shatbmust be signed and

certified by the official applicant of record (owner) or authorized designee.

SECTION E. DEFINITIONS

e U a b al  a

18.

19.
20,
21,

BOD; means five-day biochemical oxygen demand.
TSS means total suspended solids.

FC means fecal coliform bacteria.

NH,-N means Ammonia Nitrogen.

NOs:-N means Nitrate Nitrogen.

NO,-N means Nitrite Nitrogen.

TKN means Total Kjeldahl Nitrogen.

Cl means Chloride.

TN means Total Nitrogen.

. mg/]l means milligrams per liter,

. ug/l means micrograms per lifer,

. kg means kilograms.

. GPD means gallons per day.

. MGD means million gallons per day. ‘

. The term "bacteria" includes but is not limited to fecal coliform bacteria, total coliform bacteria, and

E. coli bacteria.

. Total residual chlorine means combined chlorine forms plus free residual chlorine.
. Grab sample means an individual discrete sample collected over a period of time not to exceed 15

minutes.

Composite sample means a combination of samples collected, generally at equal intervals over a
24-hour period, and apportioned according to the volume of flow at the time of sampling.

Week means a calendar week of Sunday through Saturday.

Month means a calendar month.

Quarter means January through March, April through June, July through September, or October
through December,
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GENERAL PERMIT
NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM
STORM WATER DISCHARGE PERMIT
Department of Environmental Quality
811 Southwest Sixth Avenue, Portland, OR 97204
Telephone: (503) 229-52745630 or 1-800-452-4011 toll free in Oregon
Issued pursuant to ORS 468B.050 and The Federal Clean Water Act

ISSUED TO:

All Owners Qor Operators Bof Storm Water
and Uncontaminated Excavation Dewatering
Point Source Discharges Fthat Aare Covered
Bby Fthis Permit

SOURCES COVERED BY THIS PERMIT

Facilities with primary Standard Industrial Classification code 14, Mining and Quarrying of Nonmetallic
Minerals, Except Fuels. Also covered are asphalt mix batch plants and concrete batch plants, including
mobile operations of this type. This permit eanmay cover multiple non-metallic mining and quarrying
sites under single ownership, each of less than 10 disturbed acres where only mining activities are
conducted. This permit does not cover multiple asphalt mix batch plants and concrete batch plants.
Facilities may qualify for a conditional exclusion from the requirement to obtain coverage under a permit
if there is no exposure of industrial activities and materials to storm water pursuant to 40 CFR
§122.26(g); see Permit Coverage and Exclusion From Coverage on p. 2 for more information,

Angast-6;-1997[ssued:
Michael T. Llewelyn, Administrator DateEffective:

Water Quality Division

PERMITTED ACTIVITIES

Until this permit expires or is modified or revoked, the permittee is authorized to construct, install,
modify, or operate an on-site wastewater disposal system, storm water treatment and/or control facilities,
and to discharge uncontaminated excavation dewatering water and storm water to public waters in
conformance with all the requirements, limitations, and conditions set forth in the attached schedules as
follows:

Page
Permit Coverage and Exclusion From Coverage
Schedule A -  Storm Water Pollution Control Plan, Additional Requirements, 27

Limitations, and Benchmarks

Schedule B - Monitoring and Reporting Requirements e
Schedule C - Compliance Conditions and Schedules +H
Schedule D - Special Conditions 12
Schedule F - General Conditions 318

Unless specifically authorized by this permit, by another NPDES or WPCF permit, or by Oregon
Administrative Rule, any other direct or indirect discharge to waters of the state is prohibited. including

discharges to an underground injection control sysiem Hedessauthorized-by-another NEDESpermitall
herdi Lindi fiscl bH Libited-
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PERMIT COVERAGE AND EXCLUSION FROM COVERAGE

Application for General Permit Coverage

New facilities and existing facilities obtaining coverage for the first time

a)

Owners or operators of sources covered by this permit must:

i) Submit a complete copy of the Department-approved application form to the Department
requesting coverage under this permit at least 180 davs prior to the planned activity that
will result in the discharge to waters of the state, unless otherwise approved by the
Department.

ii)  Provide payment of all fees applicable to this permit prior to obtaining coverage.

b)Y Remewal of permit coverage for existing permittees

Ownets or operators of sources covered by this permit must:

i) Submit a complete copv of the Department approved application form 180 days prior to
permit expiration, unless otherwise approved in writing by the Department,

i1}  Provide pavment of all applicable fees for permit renewal.

iil) The existing permit will continue to be in effect through administrative extension after the
permit expiration date if a complete renewal application is submitted.

¢)  Notification that permit coverage has been obtained

i} The Department will notify the applicant by mail that they have received coverage and is
authorized to operate under the conditions of this permit,

i) Ifthe applicant's operation cannot be approved for coverage under this permit. the
applicant may apply for an individual permit.

“No Exposure” Conditiona] Exclusion from Permit Coverage

Application for pennit_ coverage is not required to obtain the “No Exposure” conditional exclusion

described below.

a)  To gualify for this exclusion, the owner or operator must:

1) Provide a storm resistant shelter to protect industrial materials and activities from
exposure to rain, snow, snow melt, and runoff,

i) Complete and sign a certification, on a form approved by the Department, that there are no
discharges of storm water contaminated by exposure to industrial materials and activities
from the entire facility, except as provided in 40 CFR §122.26(g)(2).

iii} Submit the signed certification to the Department once every five vears.

iv) _Allow the Department to inspect the facility to determine compliance with the “no
exposure” conditions, and allow the Department to make any “no exposure’ inspection
reports available to the public upon request. '

v)__For facilities that discharge through a municipal separate storm sewer system (MS4), upon
request, submit a copy of the “no exposure” certification to the MS4 operator {(i.e., local
municipality), as well as allow inspection and public reporiing bv the MS4 operator,

vi} Utilize the Environmental Protection Agency (EPA) Guidance Manual for Conditional
Exclusion from Storm Water Permifting Based on “No Exposure” of Industrial Activities
to Storm Water (EPA 833-B-00-001, June 2000) to determine “no exposure.”

b) Limitations for obtaining and/or maintaining the exclusion:

i) This exclusion is available on a facility-wide basis only, not for individual outfalls. If a
facility has some discharges of storm water that would otherwise be “no exposure”
discharges, individual permit requirements should be adjusted accordingly.

i) If cireumstances change and industrial materials or activities become exposed to rain,
snow, snow melt, and/or runoff, the conditions for this exclusion no longer apply. In such
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cases, the discharge becomes subject to enforcement for un-permitted discharge. Any
conditionally exempt discharger who anticipates changes in circumstances should apply
for and obtain permit coverage prior to the change of circumstances.

ii1) The Department retains the authority to require permit coverage {and deny this exclusion)
upon making a determination that the discharge causes, has reasonable potential to cause,
or contributes {o an instream excursion above an applicable water quality standard,

including designated uses.

iv) The Department will notify the permittee in writing of its approval of the “no exposure”
conditional exclusion and termination of permit coverage. The owner or operator must
maintain this notification on site,
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SCHEDULE A
STORM WATER POLLUTION CONTROL PLAN

Preparation and Implementation of the Storm Water Pollution Control Plan (SWPCP)
The permittee must prepare and implement their SWPCP according to the following:

a)

b)

The SWPCP shalimust be prepared according to the requirements in Schedule A.2 by a person
knowledgeable in storm water management and familiar with the facility._The person(s)
preparing the plan must be identified in the plan.

The SWPCP shallmust be signed and certified in accordance with 40 CFR §122.22. Updates
and revisions to the SWPCP shatimust also be signed and certified inthisannespursuant to

40 CFR 5122 22 MWPGI’-S}}aH—be—ﬁgﬂed—&s—feﬂews—

The SWPCP shallmust be prepared and implemented according to the time frames set forth in
Schedule C.

The SWPCP shallmust be kept current and updated as necessary to refiect any changes in
facility operation.

The SWPCP and updates to the SWPCP shalimust be submitted to the Department in
accordance with Schedule B.3.

A copy of the SWPCP shallmust be kept at the facility and made available upon request to
government agencies responsible for storm water management in the permittee’s area.

Storm Water Pollution Control Plan Requirements: The Oregon Department of Geology and
Mineral Industries (DOGAMI) operating permit and reclamation plan or portions of this plan may
be substituted for the SWPCP required by this permit this-provisien-providing the-if the required
information_in Schedule A of this permit is included in the DOGAMI plan.

a)

Site Description: The SWPCP shallmust contain the following information:

i) A description of the mining and processing activities to take place on site. Describe the
material to be mined, the-mining method, the-type(s) of on-site processing, and the-arca to
be affected. List any hazardous or significant materials (see Schedule D.3, Definitions)
that are stored, used, treated and/or disposed of in a manner that allows exposure to storm
water.

ii) A general location map showing the location of the stte in relation to surrounding
properties, transportation routes, surface waters and other relevant features.

iii} A site map including the following:

(1) drainage patterns

(2) drainage and discharge structures

(3) outline of the drainage area for each storm water outfall

(4) paved areas and buildings within each drainage area

(3) site permit boundary

(6) area to be affected by mining, mineral processing, and stockpiles

(7) areas used for outdoor manufacturing, treatment, storage, and/or disposal of
significant materials

(8) existing structural control measures for reducing pollutants in storm water runoff

(9) material loading and access areas

(10} hazardous waste treatment, storage and disposal facilities
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(11) location of wells including waste injection wells, seepage pits, drywells, infiltration
galleries and other similar structures,

(12) location of springs, wetlands and other surface water bodies.

Estimate the maximum amount of surface area that, within the next five (5) years, will be

stripped of vegetation and could contribute to storm water discharges relative to the total

area drained by each storm water outfall, Of the total area to be disturbed, estimate the

‘percentage that will be impervious as opposed to areas that although disturbed will allow

rainfall to be absorbed mnto the ground.

For each area of the site where a reasonable potential exists for contributing pollutants to
storm water runoff, identify the potential pollutants, in addition to soils and rock materials,
that could be present in storm water discharges.

The name(s) of the receiving water(s) for storm water drainage. If drainage isto a
municipal storm sewer system, the name(s) of the ultimate receiving waters and the name
of the municipality.

Identification of the discharge outfall(s) and the point(s) where storm water monitoring will
occur as required by Schedule B. If multiple discharge outfalls exist but will not all be
monitored (as allowed in Schedule B.1.d), a description supporting this approach shallmust
also be included.

The period of expected use of the site. If the site is not operated on a year-around basis,
steps must be identified to secure the site during prolonged periods of inactivity.

ix) An estimate of the expected annual precipitation (rain and snowfall),

Site Controls: The permittee shalimust maintain existing controls and/or develop new controls
appropriate for the site, The purpose of these controls is to eliminate or minimize the exposure
of pollutants to storm water. For techniques specific to the mining industry, DOGAMI's Best
Management Practices Manual should be consulted. In developing a control strategy, the
SWPCP shalimust have the following minimum components, A description of each component
shallmust be included in the SWPCP.

i)

Storm Water Best Management Practices. If technically and economically feasible, the
following best management practices shalmust be employed at the site. A schedule for
implementation of these practices shalmust be included in the SWPCP if the practice has
not already been accomplished. This schedule must be consistent with the requirements
for developing and implementing the SWPCP in Schedule C of the permit.

(1) Containment - All hazardous materisdssubstances (see Schedule D.3, Definitions)
shallmust be stored within berms or other secondary containment devices to prevent
leaks and spills from contaminating storm water. If the use of berms or secondary
containment devices is not possible, then hazardous materials shallsubstances must be
stored in areas that do not drain to the storm sewer system.

(2) Oil and Grease - Oil/Water separators, booms, skimmers or other methods shalimust
be employed to eliminate or minimize oil and grease contamination of storm water
discharges.

(3) Waste Chemicals and Material Disposal - Wastes shallmust be recycled or properly
disposed of in a manner to eliminate or minimize exposure of pollutants to storm
water. All waste contained in bins or dumpsters where there is a potential for
drainage of storm water through the waste shalimust be covered to prevent exposure
of storm water to these pollutants. Acceptable covers include, but are not limited to,
storage of bins or dumpsters under roofed areas and use of lids or temporary covers
such as tarps.

(4) Erosion and Sediment Control - Erosion control methods such as vegetating exposed
areas, graveling or paving shalhmust be employed to minimize erosion of soil at the
site. Sediment control methods such as detention facilities, sediment control fences,
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vegetated filter strips, bioswales, or grassy swales shatimust be employed to minimize
sediment loads in storm water discharges. For activities that involve land disturbance
for construction purposes, the permittee shalimust contact the local municipality to
determine if there are other applicable requirements.

(5) Debris Control - Screens, booms, settling ponds, or other methods shallmust be
employed to eliminate or minimize debris in storm water discharges.

(6) Storm Water Diversion - Storm water shatlmust be diverted away from fueling,
manufacturing, treatment, storage, and disposal areas to prevent exposure of
uncontamiriated storm water to potential pollutants.

(7) Covering Activities - Fueling, manufacturing, treatment, storage, and disposal areas
shatlmust be covered to prevent exposure of storm water to potential pollutants.
Acceptable covers include, but are not iimited to, permanent structures such as roofs
or buildings and temporary covers such as tarps.

(8) Housckeeping - Areas that may contribute pollutants to storm water shatimust be kept
clean. Sweeping, prompt clean up of spills and leaks, and proper maintenance of
vehicles shallmust be employed to eliminate or minimize exposure of storm water to
pollutants.

Spill Prevention and Response Procedures. Methods to prevent spills along with clean-up

and notification procedures shatimust be included in the SWPCP. These methods and

procedures shallmust be made available to appropriate personnel. The required clean up
material shallmust be on-site or readily available. Spills prevention plans required by
other regulations may be substituted for this provision providing that storm water
management concerns are adequately addressed.

Preventative Maintenance. A preventative maintenance program shallmust be

implemented to ensure the effective operation of all storm water best management

practices. At a minimum the program shathmust include:

(1) Monthly inspections of areas where potential spills of significant materials or
industrial activities could impact storm water runoff.

(2) Monthly inspections of storm water control measures, structures, catch basins, and
treatment facilities. :

(3) Cleaning, maintenance and/or repair of all materials handling and storage areas and

all storm water control measures, structures, catch basins, and treatment facilities as
needed upon discovery._Cleaning, maintenance, and repair of such systems must be
performed in such a manner as to prevent the discharge of pollution.

(4) An annual evaluation of areas that can be revegetated to minimize the size of the
disturbed areas. Revegetation shallmust take place prior to the onset of rain.
Mulching or other storm water management practices must be implemented to
minimize erosion of vegetated areas until the vegetation is established.

(5) Developing and following a mining program that eliminates removal and stockpiling
of overburden and other materials that easily erode during wet weather.

(6) An annual review of the storm water control facilities prior to the wet weather period.

(7) A plan to remove material accumulated in settling ponds and similar facilities
annually and to store the material in a location that will prevent erosion.

tv) Emplovee Education. An employee orientation and education program shaHmust be

developed and maintained to inform personnel of the components and goals of the
SWPCP. The program shalimust also address spill response procedures and the necessity
of good housekeeping practices. A schedule for employee education shalmust be
included in the SWPCP._The Department recommends this education and training occur at
the time of an employee’s hire and annually thereafter.
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c) Record Keeping and Internal Reporting Procedures: The following information shalimust
be recorded and maintained at the facility and provided to the Department and other
government agencies upon request. Thig Informatlon does not need to be submitted as part of

the SWPCP.
1)  Inspection, maintenance, cleanout, repair and education activities as required by the
SWPCP.

i1)  Spills or leaks of significant materials that impaeted-affected or had the potential to impaet
affect storm water or surface waters. Include the corrective actions to clean up the spill or
leak as well as measures to prevent future problems of the same nature,

ADDITIONAL REQUIREMENTS

4:3. Oregon Administrative Rule 340-041-0026(3)(a)(D}, Surface Water Temperature Management
Plan: Individual storm water discharges are not expected to cause a measurable increase in stream
temperature because the storm water discharges mainly occur at a time of year when ambient stream

and runotf temperatures are relatively low. Compliance with this permit meets the requirement of
OAR 340-041-0026(3)(a)(D) to develop and implement a surface water temperature management
plan. If it-is determined-that-permitted storm water discharges in a particular basin are
impaetingassigned waste load allocations under a Total Maximum Daily Load for temperature, then
permittees in this basin will be required to implement additional management practices to reduce the

- temperature of the discharges. These practices include, but are not limited to, increased vegetation
to provide for shading, underground convevance systems or detention vaults, and filter treatment
systems to reduce detention times.

5:4. Controls and Limitations for Process Wastewater, Excavation Dewatering Activities, Settling
Ponds, Spoils, and Sanitary Waste,

a) No discharge of process wastewater to surface waters of the state is permitted. All process
wastewater shallmust be adequately controlled by settling, recirculation, controlled seepage,
irrigation or utiHizatienuse for dust control. Discharge of process wastewater to surface waters
will require an application for and the issuance of an individual NPDES permit. Process
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wastewater includes the following: process wastewater and waste solids from aggregate
washing activities; wastewater and waste solids derived from air scrubber equipment; concrete
mixer washout wastewater and waste solids; excavation dewatering water that has been mixed
with process or other wastewater; and storm water that has mixed with process or other
wastewater.

b) - Uncontaminated excavation dewatering water may be discharged under this permit provided the
discharge docs not violate water quality standards.

¢) No activities shallmay be conducted that could adversely impaetaffect groundwater. If adverse
groundwater impastseffects are suspected, the Department may require the permittee to perform
a groundwater investigation.

d} For facilities adjacent to streams, mining activitics and wastewater seepage shalimust be
controlled such that no visible turbidity increase occurs within the stream.

e) All settling pond spoils and other waste solids shallmust be utilizedused or disposed of in a

- ‘manner which will prevent their entry into waterways of the state, except for adequately treated
storm water allowed by this permit.

f}  The pH of wastewater in concrete mixer washout seepage ponds shallmust be kept between 6
and 9 (SU). If necessary, either dilution water or buffering agents shalimust be added to make
the necessary pH adjustments. If concrete trucks are washed out into an unsealed pond, it is
Ilkely that pH adjustrnents Wﬂl be necessary in order to lceep the pH below 9.

hg) All Each wastewater ponds shallmust be maintained with a minimum freeboard of one (1) foot,
as measured from the lowest elevation of the top of the pond containment dikes. In situations
where the faeility-is-potableto-meet the-minimum freeboard requirements cannot be met, the
facility shall permittee must cease the discharge of wastewater into thesethat ponds.

Bh) This permit does not authorize the disposal of sanitary wastes.

6:5. Water Quality Limited Streams If Total Maximum Daily Loads are established and storm water

discharges from a permitted source are assigned waste load allocations, application for an individuyal

or different eeneral permlt or other appropriate tools mav be reqmred to address the allocation

%6._ Water Quality Standards: The ultimate goal for permittees is to comply with water quality
standards in OAR 340-041. In instances where a storm water discharge adversely i#mpaetsaffects
water quality, the Department may require the facility to implement additional management
practices, apply for an individual permit, or take other appropriate action.
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STORM WATER DISCHARGE BENCHMARKS

$:7. Benchmarks. Benchmarks are guideline concentrations not limitations, They are designed to assist
the permittee in determining if the implementation of the SWPCP is reducing pollutant
concentrations to below levels of concern. The following benchmarks apply to each point source
discharge of storm water associated with industrial activity:

© . Parameter | Benchmark
pH 5.5--9.0 SU
Total Suspended Solids 130 mg/l
Settleable Solids 0.2 mi/1
Total Oil & Grease 10 mg/1
Qil & Grease Sheen No Visible Sheen

9.8. Review of SWPCP: If benchmarks are not achieved, the permittee shall must investigate the source
of the elevated pollutant levels and review and. if necessary, revise their SWPCP within 60 days of

receiving sampling results. The purpose of this review is to determine if the SWPCP is being
followed and to identify any additional technically and economically feasible site controls that need
to be implemented to further improve the quality of storm water discharges. These site controls
include best management practices, spill prevention and response procedures, preventative
maintenance, and employee education procedures as described in Schedule A.2.b.

a)

b)

SWPCP Revision: Any newly identified site controls shalmust be implemented in a timely
manner and incorporated into the SWPCP as an update. A new SWPCP is not required. If no
additional site controls are identified, the permittee shallmust state as such in an update to the
SWPCP,

SWPCP Revision Submittal: Results of this review shallmust be submitted to the Department
in accordance with Schedule B.3 and made available upon request to government agencies
responsible for storm water management in the permittee’s area.

Background or Natural Conditions: If the permittee demonstrates that background or natural
conditions not associated with industrial activities at the site cause an exceedance of a
benchmark, then no further modifications to the SWPCP are required for that parameter. Upon
successful demonstration of natural or background conditions through monitoring of the same
storm event used to evaluate benchmarks the permittee would be eligible for the monitoring
reduction as outlined in Schedule B.2.
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SCHEDULE B
MONITORING AND REPORTING REQUIREMENTS

1. Minimum Monitoring Requirements

| a)  All permittees shallmust monitor storm water associated with industrial activity for the
following:

i Frequency :

| oo Parameter? - o )
Total Suspended Solids Twice per Year
I Total Oil & Grease Twice per Year

* Parameters should be analvzed on samples collected from the same
storm event.

pH** (grab sample) Once a Month (when discharging)

Settleable Solids (grab sample) Once a Month (when discharging)
Turbidity (visual) Once a Month (when discharging)
- Oil & Grease Sheen (visual) Once a Month (when discharging)

b) All permittees shallmust monitor the operation and efficiency of wastewater treatment and
disposal facilities in accordance with the following (when a site is inaccessible due to adverse
weather conditions, monitoring is not required; the permittee must make note of the adverse
weather condition in its inspection records):

Pa rametel’ : _ Frequency
Inspect dikes, containment Daily when operating Record
system, and pond
freeboard***
Inspect all streams within 3/week, at different times in Record the time of
300 feet of an active seepage the day, when operating - inspection, hours of
pond operation before
. inspection, and results
pH** : Weekly when-operatingif Grab
concrete trucks are washed
out into the pond during that
week

*#* Fresh litmus paper that has the capability of determining pH to one-tenths (0.1) standard
units or a properly calibrated portable pH meter may be used to make field measurement of pH.
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-#%% Pond frecboard may be monitored on a weekly basis if the facility has an alarm system or a
float valve discharging to an overflow pond.

Grab Samples: Grab samples that are representative of the discharge shalimust be taken at
least 60 days apart. It is preferred, but not required, that one sample be collected in the fall and
one in the spring. Compositing of samples from different drainage areas is not allowed.

Multiple Point Source Discharges: The permittee may reduce the number of storm water
monitoring points provided the outfalls have substantially identical effluents. Substantially
identical effluents are discharges from drainage areas serving similar activities where the
discharges are expected to be similar in composition. Outfalls serving areas with no exposure
of storm water to industrial activities are not required to be monitored.

Monitoring Locations All storm water samples shallmust be taken at monitoring points
specified in the SWPCP before the storm water joins or is diluted by any other waste stream,
body of water or substance unless otherwise approved in writing by the Department.

Monitoring Reduction

a)

b)

Visual Observations: There is no reduction allowed of the required on-site monitoring and
visual observations.

Storm Water Grab Samples: The permittee is not required to conduct sampling if the
benchmarks specified in Schedule A.8-7 are met, or if the exceedance is due to natural or
background conditions for at least four consecutive storm water monitoring events conducted
by the permittee over 24 continuous months.

1) Results from sampling events cannot be averaged to meet the benchmarks.

1) Monitoring waivers may be allowed for individual parameters.

iil) Parameters in exceedance or not previously sampled shalimust be monitored as required in
Schedule B.1 until the monitoring waiver condition above is met.

iv) Monitoring data from the previous permit period may be used to meet the waiver
requirement. This data shathnust be evaluated against the benchmarks specified in this
permit.

v) Monitoring data from the same storm event shallmust be used to demonstrate that
background or natural conditions not associated with industrial activities at the site are
contributing to the exceedance of a benchmark.

vi) The permittee shallmust submit written notification to the Department when exercising the
monitoring waiver condition {refer to Schedule B.3.e]).

Reinstatement of Monitoring Requirements
1)  The permittee shalmust conduct monitoring as specified in Schedule B.1 if changes to site
conditions are expected to impact storm water discharge characteristics.
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ii) The Department may reinstate monitoring requirements as specified in Schedule B.1 if
prior menitoring efforts were improper or results were incorrect._The Department will
notify the permittee of this reinstatement in writing,

iii) Monitoring may also be reinstated if future sampling efforts by the permittee or the
Department indicate benchmarks are being exceeded.

iv) I no monitoring was performed during the previous permit period, the permittee must
reinitiate monitoring as specified in Schedule B.1 to qualify for the monitoring reduction
allowed in Schedule B.2.

Reporting Requirements: The permittee shalmust submit the following to the appropriate DEQ
regional office (DEQ will provide regional office information when the permittee is notified that
perinit coverage has been obtained):

a) Monitoring Data: The permittee shatlmust submit by July 15 of each year storm water grab
sampling, on-site monitoring and visual monitoring data for the previous monitoring period
(July 1- June 30)._ The permittee must also report the minimum detection levels and analytical
methods for the parameters analyzed. -If there was insufficient rainfall to collect samples, the
permittee shalimust notify the Department by July 15 of each year. Monitoring data for
wastewater freatment and disposal facilities shallmust be kept on-site and made available to the
Department and-BOGAMIE-upon request.

£)b)} Monitoring Reduction Notification: The permittee shelmust submit written notification
when exercising the monitoring reduction condition in Schedule B.2.b.

bic) Initial Completion or Update of SWPCP-Update/Completion: The permitice shallmust
~ prepare or update the SWPCP in accordance with Schedule C of the permit. The permittee
shallmust submit an updated or completed SWPCP within 14 days after completion.

e)d) SWPCP Revision: (when benchmarks are exceeded) The permittee shallmust submit any
revisions to the SWPCP required by Schedule A.10-8 within 14 days after the SWPCP is
revised. If the Department does not review and comment on the revised SWPCP within 30
days, the permittee shatinust implement the revisions as proposed._The permittee may proceed
immediately with implementation of the following management practices as described in
Schedule A.2.b without waiting for Department comment: waste chemical and materials
disposal, debris control. storm water diversion, covering activities, housekeeping, and
preventative maintenance

de) Mobile Operations. Mobile asphalt mix batch plants and concrete batch plants covered by
this permit shalmust provide written notification to the Department prior to relocating their
operation,
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SCHEDULE C
COMPLIANCE CONDITIONS AND SCHEDULES

Existing Permittee (for a facility with an NPDES storm water discharge permit assigned prior to

September-30;-1996June 30, 2002):

a) Not later than 90 days after receiving this permit, the existing permittee shallmust revise and
begin implementation of their SWPCP to meet any new permit requirements.

by  Except for site controls that require capital improvements (see Schedule D.3, Definitions), the
SWPCP shalmust be implemented within 90 days after revision of the SWPCP. Site control
activities that require capital improvements shalimust be completed in accordance with the
schedule set forth in the SWPCP.

New Permittee with Existing Facility (for a facility operating prior to September%@—@%] une 30
2002, without an NPDES storm water discharge permit):

a) Not later than 90 days after receiving this permit, the new permittee shallmust prepare and
begin implementation of their SWPCP.

b) Except for site controls that require capital improvements (see Schedule D.3, Definitions), the
SWPCP shellmust be implemented within 90 days after completion of SWPCP. Site control
activities that require capital improvements shatimust be completed in accordance with the
schedule set forth in the SWPCP.

New Permittee with New Facility (for a facility beginning operation after September36,1996June
30, 2002):

a) Prior to starting operations, a new f&eﬂﬁ*—permlttee shalimust prepare and begin
implementation of their SWPCP,

b) Except for site controls that require capital improvements (see Schedule D.3, Definitions}, the
SWPCP shallmust be implemented within 90 days after beginning operation. Site control
activities that require capital improvements shatimust be completed in accordance with the
schedule set forth in the SWPCP.

New Permittee Discharging to Clackamas River, McKenzie River above Ilayden Bridge (River
Mile 15) or North Santiam River. Not later than 180 days after receiving this permit, new
permittees discharging to Clackamas River, McKenzie River above Hayden Bridge (river mile 15)
or North Santiam River shallmust submit to the Department a monitoring and water quality
evaluation program. This program shalmust be effective in evaluating the in-stream impacts of the
discharge as required by OAR 340-041-0470. Within 30 days after Department approval, the
permittee shalimust implement the monitoring and water quality evaluation program. For the
purpose of this condition, Nnew permittees are defined to include potential or existing dischargers
that did not have a permit prior to January 28, 1994, and existing dischargers that have a permit but
request an increased load limitation.
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SCHEDULE D
SPECIAL CONDITIONS

Releases in Excess of Reportable Quantities. This permit does not relieve the permittee of the
reporting requirements of 40 CFR §117 Determination of Reportable Quantities for Hazardous
Substances and 40 CFR §302 Designation, Reportable Quantities, and Notification.

Availability of SWPCP and Monitoring Data. The Storm Water Pollution Control Plan and/or
storm water monitoring data shallmust be made available to government agencies responsible for
storm water management in the permittee’s area.

Definitions

a) Capital Improvements means the following 1mprovements that require capital expenditures:

i}  Treatment best management practices including but not limited to settling basins, oil/water
separation equipment, catch basins, grassy swales, and-detention/retention basins, and
media filtration devices.

ii) Manufacturing modifications that incur capital expenditures, including process changes
for reduction of pollutants or wastes at the source.

iii) Concrete pads, dikes and conveyance or pumping systems stitized used for collection and
transfer of storm water to treatment systems.

iv) Roofs and appropriate covers for manufacturing areas.

b) Hazardous MeterigisSubstances as defined in 40 CFR §302 Designation, Reportable
Quantities, and Notification.

¢) Material Handling Activities include the storage, loading and unloading, transportation or
conveyance of raw material, intermediate product, finished product, by-product or waste
product,

d) Point Source means a discharge from any discernible, confined, and discrete conveyance,
including but not limited to, any pipe, ditch, channel, tunnel, or conduit.

e) Significant Materials includes, but is not limited to: raw materials; fuels; materials such as
solvents, detergents, and plastic pellets; finished materials such as metallic products; raw
materials used in food processing or production; hazardous substances designated under section
101(14) of CERCLA,; any chemical that a facility is required to report pursuant to section 313
of title IT of SARA,; fertilizers; pesticides; and waste products such as ash, slag, and sludge that
have the potential to be released with storm water discharges.

DOGAMI and Local Public Agencies Acting as the Department’s Agent

The Department authorizes DOGAMI and local public agencies to act as its Agent in implementing
this permit. The Department’s Agent may be authorized to conduct the following activities,
including but not limited to: application review and approval, inspections, monitoring data review,
storm water and wastewater monitoring, SWPCP review, and verification and approval of no-
exposure certifications. 'Where the Department has entered into such an agreement, the Department
or its Agent will notify the permittee of where fo submit monitoring data, SWPCPs, no-exposure
certifications, and other notifications or correspondence associated with thig permit.
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SCHEDULE F
NPDES GENERAL CONDITIONS

SECTION A. STANDARD CONDITIONS

I

Duty to Comply

The permittee must comply with all conditions of this permit. Any permit noncompliance constitutes a violation of Oregon Revised
Statutes (ORS) 468B.025 and is grounds for enforcement action; for permit termination, suspension, or modification; or for denial of a
permit renewal application,

Penalties for Water Pollution and Permit Condition Violations

Oregon Law (ORS 468.140) allows the Director to impose civil penalties up to $10,000 per day for violation of a term, condition, or
requirement of a permit.

Under ORS 468.943, unlawful water pollution, if committed by a person with criminal negligence, is punishable by a fine of up to
$25,000 or by imprisonmoent for not more than one year, or by both. Each day on which a violation occurs or continues is a separately
punishable offense.

Under ORS 468.946, a person who kmowingly discharges, places or causes to be placed any waste into the waters of the state orina
location where the waste is likely to escape into the waters of the state, is subject to a Class B felony punishable by a fine not to exceed
$200,000 and up to 10 years in prison.

Duty to Mitipate

The permittee shatimust take all reasonable steps to minimize or prevent any discharge or sludge use or disposal in violation of this
permit which has a reasonable likelihood of adversely affecting human health or the environment. In addition, upon request of the
Department, the permittee shallmnst correct any adverse impact on the environment or human health resnlting from noncompliance
with this permit, including such accelerated or additional monitoring as necessary to determine the nature and impact of the
noncomplying discharge.

Duty to Reapply

If the permittee wishes to continue an activity regulated by this permit after the expiration date of this permit, the permittee must apply
for-andto have the permit renewed, The application shallmust be submitted at least 180 days before the expiration date of this permit.

The Director may grant permission to submit an application less than 180 days in advance but no later than the permit expiration date,
Permit Actions

This permit may be modified, suspended, revoked and reissued, or terminated for cause including, but not limited to, the following:
Violation of any termy, condition, or requirement of this permit, a rule, or a statute,

Obtaining this permit by misrepresentation or failure to disclose fully all material facts; or

A change in any condition that requires either a termporary or permanent reduction or elimination of the authorized discharge.
The permittee shall pay the fees required to be filed with this permit application and to be paid anmually for permit compliance

determination as ocutlined in the Oregon Administrative Rules, Chapter 340, Division 0435.

=R

The filing of a request by the permittee for a permit modification or a notification of planned changes or anticipated noncompliance,
does not stay any permit condition. :

Toxic Pollutants
The permittee shalimust comply with any applicable effluent standards or prohibitions established under Section 307(a) of the Clean

Water Act for toxic pollutants within the time provided in the regulations that establish those standards or prohibitions, even if the
permut has not yet been modified to incorporate the requirement.
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Property Rights

The issuance of this permit does not convey any property rights of any sort, or any exclusive privilege.

 Permit References

Except for effluent standards or prohibitions established under Section 307(a) of the Clean Water Act for toxic pollutants and
standards for sewage sludge use or disposal established under Section 403(d} of the Clean Water Act, all rules and statutes referred to
in this permit are those in effect on the date this permit is issued.

SECTION B. OPERATION AND MAINTENANCE OF POLLUTION CONTROLS

L.

Proper Operation and Maintenance

The permittee shallmust at all times properly operate and maintain all facilities and systems of treatment and control (and related
appurtenances) which are installed or used by the permittee to achieve compliance with the conditions of this permit. Proper
operation and maintenance also includes adequate laboratory controls, and appropriate quality assurance procedures. This provision
requires the operation of back-up or auxiliary facilities or sitnilar systems which are installed by a permittee only when the operation is
necessary to achieve compliance with the conditions of the permit.

Duty to Halt or Reduce Activity

For industrial or cornmercial facilities, upon reduction, loss, or failure of the treatment facility, the permittee shallmust, to the extent
necessary to maintain compliance with its permit, control production or all discharges or both until the facility is restored or an
alternative method of treatment is provided. This requirement applies, for example, when the primary source of power of the
treatment facility fails or is reduced or lost. It shalhmust not be a defense for a permittee in an enforcement action that it would have
been necessary to halt or reduce the permiited activity in order to maintain conpliance with the conditions of this permit.

Bypass of Treatment Facilities

a. Definitions

(1) "Bypass" means intentional diversion of waste streams from any portion of the treatment facility. The term "bypass” does
not include nonuse of singular or multiple units or processes of a freatment works when the nonuse 1s insignificant to the
quality and/or quantity of the effluent produced by the treatment works. The term "bypass" does not apply if the diversion
does not cause effluent limitations to be exceeded, provided the diversion is to allow essential maintenance to assure efficient
operation. 4

(2) "Severe property damage" means substantial physical damage to property, damage to the treatment facilities or treatment
processes which causes them to become inoperable, or substantial and permanent loss of natural resources which can
reasonably be expected to occur in the absence of a bypass. Severe property damage does not mean economic loss caused by
delays in production.

b. Prohibition of bypass.
(1} Bypass is prohibited unless:

(2) Bypass was necessary to prevent loss of life, personal injury, or severe property damage;

{b) There were no feasible alternatives to the bypass, such as the use of auxiliary treatment facilities, retention of untreated
wastes, or maintenance during normal periods of equipment downtime. This condition is not satisfied if adequate
backup equipment should have been installed in the exercise of reasonable engineering judgment to prevent a bypass
which occurred during normal periods of equipment downtime or preventative maintenance; and

{c) The permittee submitted notices and requests as required under General Condition B.3.c.

(2) The Director may approve an anticipated bypass, after considering its adverse effects and any alternatives to bypassing, when
the Director determines that it will meet the three conditions listed above in General Condition B.3.b.(1).

¢. Notice and request for bypass.
(1) Anticipated bypass. If the permittee knows in advance of the need for a bypass, it shalbmust submit prior written notice, if
possible at least ten days before the date of the bypass.
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(2) Unanticipated bypass. The permittee shallmust submit notice of an unanticipated bypass as required in General Condition
D.5.

Upset

a. Defimtion. "Upset" means an exceptional incident in which there is unintentional and temporary noncompliance with techmology
based permit effluent limitations because of factors beyond the reasonable control of the permittee. An upset does not include
noncompliance to the extent caused by operation error, improperly designed treatment facilities, inadequate treatment facilities,
lack of preventative maintenance, or careless or improper operation.

b. Effect of an upset. Anupset constitutes an affirmative defense to an action brought for noncompliance with such technology
based permit effluent limitations if the requirements of General Condition B.4.c are met. No determination made during
administrative review of claims that noncompliance was caused by upset, and before an action for noncompliance, is final
administrative action subject to judicial review.

¢. Conditions necessary for a demonstration of upset. A permittee who wishes to establish the affirmative defense of upset shallmust
demonstrate, through properly signed, contermporaneous operating logs, or other relevant evidence that:
(1) An upset occurred and that the permittee can identify the causes(s) of the upset;
(2) The permitted facility was at the time being properly operated;
(3) The permittee submitted notice of the upset as required in General Condition D.5, hereof (24-hour notice); and
(4) The permittee complied with any remedial measures required under General Condition A.3 hereof.

d. Burden of proof. In any enforcement proceeding the permittee seeking to establish the occurrence of an upset has the burden of
proof.

Treatment of Single Operational Event

For purposes of this permit, A Single Operational Event which leads to simultaneous violations of more than one poliutant parameter
shallmust be treated as a single violation. A single operational event is an exceptional incident which causes simultaneous,
unintentional, unknowing (not the result of a knowing act or omission), temporary noncompliance with more than one Clean Water
Act effluent discharge pollutant parameter. A single operational event does not include Clean Water Act violations involving
discharge without 2 NPDES permit or noncompliance to the extent caused by improperly designed or inadequate treatment facilities.
Each day of a single operational event is a violation.

Overflows from Wastewater Conveyance Systerng and Associated Pump Stations

a. Definitions

(1) "Overflow" means the diversion and discharge of waste streams from any portion of the wastewater conveyance system
mcluding pump stations, through a designed overflow device or structure, other than discharges to the wastewater treatment
facility. :

(2) "Severe property damage" means substantial physical damage to property, damage to the conveyance system or pump station
which causes them to become inoperable, or substantial and permanent loss of natural resources which can reasonably be
expected to occur in the absence of an overflow.

(3) "Uncontrolled overflow" means the diversion of waste streamns other than through a designed overflow device or structure,
for exaruple to overflowing manholes or overflowing into residences, commercial establishments, or mdustnes that may be
connected to a conveyance system.

b. Prohibition of overflows. Overflows are prohibited unless:
(1) Overflows were unavoidable to prevent an unconftrolled overflow, loss of life, personal injury, or severe property damage;
(2) There were no feasible alternatives to the overflows, such as the use of auxiliary pumping or conveyance systems, or
maximization of conveyance system storage; and
(3) The overflows are the result of an upset as defined in General Condition B.4. and meeting all requirements of this condition.

¢.  Uncontrolled overflows are prohibited where wastewater is likely to escape or be carried into the waters of the State by any
means,
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d. Reporting required, Unless otherwise specified in writing by the Department, all overflows and uncontrolled overflows must be
reported orally to the Department within 24 hours from the time the permittee becomes aware of the overflow. Reporting
procedures are described in more detail in General Condition D.5.

Public Notification of Effluent Violation or Overflow

If effluent limitations specified in this permit are exceeded or an overflow oceurs, upon request by the Departiment, the permittee
shaltmust take such steps as are necessary to alert the public about the extent and nature of the discharge. Such steps may include, but
are not limited to, posting of the river at access points and other places, news releases, and paid announcements on radio and
television.

Removed Substances

Solids, sludges, filter backwash, or other pollutants removed in the course of treatment or control of wastewaters shaHmust be
disposed of in such a manner as to prevent any pollutant from such materials from entering public waters, causing nuisance conditions,
or creating a public health hazard.

SECTION C. MONITORING AND RECORDS

1.

Representative Sampling

Sampling and measurements taken as required herein shalmust be representative of the volume and nature of the monitored discharge.
All samples shalmust be taken at the monitoring points specified in this permit and shallmust be taken, unless otherwise specified,
before the effluent joins or is dituted by any other waste stream, body of water, or substance. Monitoring points shallmust not be
changed without notification to and the approval of the Director.

Flow Measurements

Appropriate flow measurement devices and methods consistent with accepted scientific practices shalimust be selected and used to
ensure the accuracy and reliability of measurements of the volume of monitored discharges. The devices shalimust be installed,
calibrated and maintained to insure that the accuracy of the measurements is consistent with the accepted capability of that type of
device. Devices selected shalmust be capable of measuring {lows with 2 maximurn deviation of less than + 10 percent from true
discharge rates throughout the range of expected discharge volumes.

Monttoring Procedures

Monitoring must be conducted according to test procedures approved under 40 CFR Part-§136, unless other test procedures have been
specified in this permit.

Penalties of Tampering

The Clean Water Act provides that any person who falsifies, tampers with, or knowingly renders inaccurate, any monitoring device or
method required to be maintained under this permit shatimust, upon conviction, be punished by a fine of not more than $10,000 per
violation, or by imprisorment for not more than two years, or by both. If a conviction of a person is for a violation committed after a
first conviction of such person, punishment is a fine not more than $20,000 per day of violation, or by imprisonment of not more than
four years or both,

Reporting of Monitoring Results

Monitoring results shatimust be summarized each month on a Discharge Monitoring Report form approved by the Department. The
reports shalbmust be submitted monthly and are to be mailed, delivered or otherwise transmitted by the 15th day of the following
month unless specifically approved otherwise in Schedule B of this permit.

Additional Moenitoring by the Permitiee
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If the permittee monitors any pollutant more frequently than required by this permit, using test procedures approved under 40 CFR
§136 or as specified in this permit, the results of this monitoring shalimust be included in the calculation and reporting of the data
submitted in the Discharge Monitoring Report. Such increased frequency shallmust also be indicated. For a pollutant parameter that
may be sampled more than once per day (e.g., Total Chlorine Residual), only the average daily value shallmust be recorded unless
otherwise specified in this permit.

Averaging of Measurements

Calculations for all limitations which require averaging of measurements shallmust wtilize an arithmetic mean, except for bacteria
which shalimust be averaged as specified in this permit.

Retention of Records

Except for records of monitoring information required by this permit related to the permittee's sewage sludge use and disposal
activities, which shallmust be retained for a period of at least five years (or longer as required by 40 CFR part §503), the permittee
shatlmust retain records of all monitoring information, including all calibration and maintenance records of all original strip chart
tecordings for continuous monitoring instrumentation, copies of ail reports required by this permit, and records of all data used to
complete the application for this permit, for a period of af least 3 years from the date of the sample, measurement, report or
application. This period may be extended by request of the Director at any time.

Records Contents

Records of monitoring information shattmust include:

The date, exact place, time and methods of sampling or measurements;
The individual(s) who performed the sampling or measurements;

The date(s) analyses were performed;

The individual(s} who performed the analyses;

The analytical techniques or methods used; and

The results of such analyses.

e e TR

Inspection and Entry

The permittee shaltmust allow the Director, or an authorized representative upon the presentation of credentials to:

a. Enter upon the permittee's premises where a regulated facility or activity is located or conducted, or where records must be kept
under the conditions of this permit;
Have access to and copy, at reasonable times, any records that rust be kept under the conditions of this permit;

c. Inspect at reasonable times any facilities, equipment (including monitoring and control equipment), practices, or operations
regulated or required under this permoit, and

d. Sample or moenitor at reasonable times, for the purpose of agsuring permit compliance or as otherwise authorized by state law, any
substances or parameters at any location.

SECTION D. REPORTING REQUIREMENTS

1.

Planned Changes

The permittee shabmust comply with Oregon Administrative Rules (OAR) 340, Division 052, "Review of Plans and Specifications”.
Except where exempted under QAR 340-052, no construction, installation, or modification involving disposal systems, treatment
works, sewerage systems, or common sewers shaltmust be commenced until the plans and specifications are submitted to and
approved by the Department. The permittee shalmust give notice to the Department as soon as possible of any plammed physical
alternations or additions to the permitted facility.

Anticipated Noncompliance

The permittee shalmust give advance notice to the Director of any planned changes in the permitted facility or activity which may
result in noncompliance with permit requirements.
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Transters

This penmit may be transferred to a new permittee provided the transferee acquires a property interest in the permitied activity and
agrees in writing to fully comply with all the terms and conditions of the permit and the rules of the Commission, No permit shalmust
be transferred to a third party without prior written approval from the Director. The permittee shalimust notify the Department when a
transfer of property interest takes place.

Compliance Schedule

“Reports of compliance or noncompliance with, or any progress reports on interim and final requirements contained in any compliance
schedule of this permit shallmust be submitted no later than 14 days following each schedule date. Any reports of noncompliance
shallmust include the cause of noncompliance, any remedial actions taken, and the probability of meeting the next scheduled
requirements.

Twenty-Four Hour Reporting

The permittee shallmust report any noncompliance which may endanger health or the environment. Any information shalimust be
provided orally (by telephone) within 24 hours, unless otherwise specified in this permit, from the time the permittee becomes aware
of the circumstances. During normal business hours, the Department's Regional office shalimust be called. Outside of normal
business hours, the Department shatlmust be contacted at 1-800-452-0311 (Oregon Emergency Response System).

A written submission shelimust also be provided within 5 days of the time the permittee becomes aware of the circumstances. If the
permittee is establishing an affirmative defense of upset or bypass to any offense under ORS 468.922 (0 468.946, and in which cage if
the original reporting notice was oral, delivered written notice must be made to the Department or other agency with regulatory
jurisdiction within 4 (four) calendar days. The written submission shallmust contain:

A description of the noncompliance and its cause;

The period of noncompliance, including exact dates and times;

The estimated time noncompliance is expected to continue if it has not been corrected;

Steps taken or planned to reduce, eliminate, and prevent reoccurrence of the noncompliance; and

Public notification steps taken, pursuant to General Condition B.7.

o e o

The following shathmyst be included as information which must be reported within 24 hours under this paragraph:
a. Any unanticipated bypass which exceeds any effluent limitation in this permit.

b.  Any upset which exceeds any effluent limitation in this permit.

c. Violation of maximum daily discharge limitation for any of the pollutants listed by the Director in this permt.

The Department may waive the written report on a case-by-case basis if the oral report has been received within 24 hours.

Other Noncompliance

The permittee shathnust report all instances of noncompliance not reported under General Condition D.4 or D.5, at the time
monitoring reports are submitted. The reports shallmust contain:

a. A description of the noncompliance and its canse;

b.  The period of noncompliance, including exact dates and times;

¢. The estimated time noncompliance is expected to continue if it has not been corrected; and

d.  Steps taken or planned to reduce, eliminate, and prevent reoccurrence of the noncompliance,

Duty to Provide Information

The permittee shathmust furnish to the Department, within a reasonable time, any information which the Department may request to
determine compliance with this permit. FThe permittee shatmust also furnish to the- Department, upon request, copies of records
required to be kept by this permit.

Other Information: When the permittee becomes aware that it failed to submit any relevant facts in a permit application, or submitied
incorrect information in a permit application or any report to the Department, it shallmust promptly submit such facts or information.
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Signatory Requirements

All applications, reports or information submitted to the Department shalimust be signed and certified in accordance with 40 CFR
§122.22.

Falsification of Reports

Under ORS 468.953, any person who knowingly makes any false statement, representation, or certification in any record or other
document submitted or required to be maintained under this permit, including monitoring reports or reports of compliance or
noncompliance, is subject to a Class C felony punishable by a fine not to exceed $100,000 per violation and up to 5 years in prison.

Changes to Indirect Dischargers - [Applicable to Publicly Owned Treatment Works (POTW) only]

The permittee must provide adequate notice to the Department of the following:

a. Anynew introduction of pollutants into the POTW from an indirect discharger which would be subject to section 301 or 306 of
the Clean Water Act if it were directly discharging those pollutants and;

b. Any substantial change in the volume or character of pollutants being introduced into the POTW by a source introducing
pollutants into the POTW at the time of issnance of the permit.

¢. For the purposes of this paragraph, adequate notice shalimust include information on (i) the quality and quantity of effluent
introduced into the POT'W, and (ii) any anticipated impact of the change on the quantity or quality of effluent to be discharged
from the POTW.

Changes to Discharges of Toxic Pollutant - [Applicable to existing manufacturing, commercial, mining, and silviculturat
dischargers only]

The permittee must notify the Department as soon as they know or have reason to believe of the following:
a. That any activity has occurred or will occur which would result in the discharge, on a routine or frequent basis, of any toxic
pollutant which is not limited in the permit, if that discharge will exceed the highest of the following “notification levels:
(1) One hundred micrograms per liter (100 pg/l);
(2) Two hundred micrograms per liter (200 pg/l) for acrolein and acrylonitrile; five hundred micrograms per liter (500 Og/l) for
2,4-dinitrophenol and for 2-methyl-4,6-dinitrophenol; and one milligram per liter (1 mg/l) for antimony;
(3) Five (5) times the maximum conceniration value reported for that pollitant in the permit application in accordance with 40
CFR §122.21(g)}(7); or
(4) The level established by the Department in accordance with 40 CFR §122.44(%).

b.  That any actlvuy has occurred or will occur which would result in any discharge, on a non-routine or infrequent basis, of a toxic
pollutant which is not limited in the permit, if that discharge will exceed the highest of the following “notification levels™
(1) Five hundred micrograms per liter (500 pg/l);
(2) One milligram per liter {1 mg/1) for antimony;
(3} Ten (10) times the maximum concentration value reported for that pollutant in the permit application in accordance with 40
CFR §122.21(g)(7); or
(4) The level established by the Department in accordance with 40 CFR §122.44(%).

SECTION E. DEFINITIONS

A ol e

1o

10.

BOD means five-day biochemical oxygen demand.

TSS means total suspended solids.

mg/l means milliprams per liter.

kg means kilograms.

m*/d means cubic meters per day.

MGD means million gallons per day.

Composite sample means a sample formed by collecting and mixing discrete samples taken periodically and based on time or flow.
FC means fecal coliform bacteria.

Technology based permit effluent limitations means technology-based treatment requirements as defined in 40 CFR §125.3, and
concentration and mass load effluent limitations that are based on minimum design criteria specified in OAR 340-041,

CBOD means five day carbonaceous biochemical oxygen demand.
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Grab sample means an individual discrete sample collected over a period of time not to exceed 15 minutes.

Quarter means January through March, April through June, July through September, or Qctober through December.
Month means calendar month.

Week means a calendar week of Sunday through Saturday.

Total residual chlorine means combined chlorine forms plus free residual chlorine,

The term "bacteria” includes but is not limited to fecal coliform bacteria, total coliform bacteria, and E. coli bacteria.
POTW means a publicly owned treatment works.
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GENERAL PERMIT
NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM
STORM WATER DISCHARGE PERMIT
Department of Environmental Quality
811 Southwest Sixth Avenue, Portland, OR 97204
Telephone: (503) 229-52795630 or 1-800-452-4011 toll free in Oregon
Issued pursuant to ORS 468B.050 and The Federal Clean Water Act

ISSUED TO:

All Owners Sor Operators Qof Storm Water
Point Source Discharges Fthat Aare Covered
Bby Fthis Permit

SOURCES COVERED BY THIS PERMIT

Facilities identified in 40 Code of Federal Regulation (CFR) §122.26(b)(14)(i -ix, xi} with storm water
discharges. See Table 1 Sources Covered on p. 3 for more information on the CFR regulated indusiries
covered by this permit. Facilities may gualify for a conditional exclusion from the requirement to obtain
coverage under a permit if there is no exposure of indusirial activities and materials to storm water
pursuant to 40 CFR _§122.26{g); see Permit Coverage and Exclusion From Coverage on p. 7 for more
information. :

Construction activities, asphalt mix batch plants, concrete batch plants and Standard Industrial
Classification code 14, Mining and Quarrying of Nonmetallic Minerals, Except Fuels, are excluded from
this permit. These activities are regulated under separate permits.

Fubpe 22 1007]ssned:
Michael T. Llewelyn, Administrator DateEffective;

Water Quality Division

PERMITTED ACTIVITIES
Uniil this permit expires or is modified or revoked, the permitiee is authorized to construct, mstall,
modify, or operate storm water treatment and/or control facilities, and to discharge storm water to public
waters i conformance with all the requirements, limitations, and conditions set forth in the attached
schedules as follows:

Page
Permit Coverage and Exclusion From Coverage
Schedule A -  Storm Water Pollution Control Plan, Additional Requirements, 4.8

Limitations, and Benchmarks

Schedule B - Monitoring and Reporting Requirements 910
Schedule C - Compliance Conditions and Schedules H
ScheduleD - Special Conditions 12
Schedule ¥ - General Conditions 13

Unless specifically authorized by this permit, by another NPDES or WPCF permit, or by Orepon
Administrative Rule, any other direct or indirect discharge to waters of the state is prohibited, including
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discharges to an underground injection control system.Unless-autherized by-another NPDES-or- WPRGCE
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TABLE 1: SOURCES COVERED
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Facilities with the following primary Standard Industrial Classification codes:

10 Metal Mining

12 Coal Mining

13 Qil and Gas Extraction

20 Food and Kindred Preoducts

21 Tobacco Products

22 Textile Mill Products

23 Apparel and Other Finished Products Made From Fabrics and Similar Material

24 Tumber and Wood Products, Except Furniture (excluding 2491 Wood Preserving and 2411
Loggin

25 Furniture and Fixtures

27 Printing. Publishing and Allied Industries

28 Chemicals and Allied Products {excluding 2874 Phosphate Fertilizer Manufacturing)

29 Petroleum Refining and Related Industries

30 Rubber and Miscellaneous Plastics Products

31 Leather and Leather Products

32 Stone, Clay. Glass. and Concrete Products

33 Primary Metal Industries

34 Fabricated Metal Products, Except Machinery and Transportation Equipment

35 Industrial and Commercial Machinerv and Computer Equipment

36 Electronic and Other Electrical Equipment and Components, Except Computer Equipment

37 Transportation Equipment :

38 Measuring, Analyzing, and Controlling Instruments; Photographic, Medical and Optical Goods;
Watches and Clocks :

39 Miscellaneous Manufacturing Industries

4221 Farm Product Warehcusing and Storage

4222 Refrigerated Warehousing and Storage

4225 General Warehousing and Storage

5015 Motor Vehicle Parts, Used

5093 Scrap and Waste Materials

Facilities with the following primary Standard Industrial Classification codes that have vehicle
maintenance shops {(including vehicle rehabilitation, mechanical repairs, painting, fueling, and lubrication),
equipment cleaning operations, or airport deicing operations:

41 Local and Suburban Transit and Interurban Highway Passenger Transportation

42 Motor Freight Transportation and Warehousing (excluding 4221 Farm Product Warehousing and

Storage, 4222 Refrigerated Warehousing and Storage, and 4225 General Warchousing and Storage)

43 United States Postal Service

44 Water Transportation

45 Transportation by Air

5171 Petroleum Bulk Stations and Terminals




Permit Number: 1200-7Z
Expiration Date: 638/2002
Page 6 of 27

TABLE I: SOURCES COYERED
continued

Steam Electric Power Generation including coal handling sites

Landfills, land application sites and open dumps [excluding landfills regulated by 40 CFR §445 that

discharge “contaminated storm water” (as defined by 40 CFR §445.2) to waters of the U.S.]

Hazardous Waste Treatment. Storage and Disposal Facilities {excluding hazardous waste landfills

regulated by 40 CFR §445 that discharge “contaminated storm water” (as defined by 40 CFR §445.2) to

waters of the U.S.]

Treatment works treating domestic sewage or any other sewage sludge or wastewater treatment device or

system, used in the storage. recycling, and reclamation of municipal or domestic sewage (including land

dedicated to the disposal of sewage sludge that are located within the confines of the facility) with the
design flow capacity of 1.0 mgd or more, or required to have a pretreatment program under 40 CFR § 403.
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PERMIT COVERAGE AND EXCLUSION FROM COVERAGE

1. Application for General Permit Coverage
a)  New facilities and existing facilities oblaining coverage for the first time

Owners or operators of sources covered by this permit must:

1) Submit a complete copy of the Department-approved application form to the Department
requesting coverage under this permit at least 180 days prior to the planned activity that
will resuit in the discharge to waters of the state, unless otherwise approved by the
Department.

i) Provide payment of all fees applicable to this permit prior to obtaining coverage.

b)  Remewal of permit coverage for existing permitices

Owners or operators of sources covered by this permit must:

1) Submit a complete copy of the Department approved application form 180 days prior to
permit expiration, unless otherwise approved in writing by the Department.

i1} Provide payment of all applicable fees for permit renewal.

iii) The existing permit will continue to be in effect through administrative extension after the
permit expiration date if a complete renewal application is submitted.

¢} Notification that permit coverage has been obtained

i) The Department will notify the applicant by mail that they have received coverage and is
authorized to operate under the conditions of this permit.

ii) Ifthe applicant's operation cannot be approved for coverage under this permit, the
applcant may applv for an individual permit.

2. “No Exposure” Conditional Exclusion from Permit Coverage

Application for permit coverage is not required fo obtain the “No Exposure” conditional ¢xclusion

described below.

a)

To qualify for this exclusion, the owner or operator must:

1) Provide a storm resistant shelter to protect industrial materials and activities from
exposure to rain, snow, snow melt, and runoff.

il) _Complete and sien a certification, on a form approved by the Department, that there are no
discharges of storm water contaminated by exposure to industrial materials and activities
from the entire facility, except as provided in 40 CFR §122.26(2)(2). ‘

iii} Submit the signed cerfification to the Department once every five vears.

iv) _Allow the Department to inspect the facility to determine compliance with the “no
exposure” conditions, and allow the Department to make any “no exposure™ inspection
reports available to the public upon request.

v) _ For facilities that discharge through a municipal separate storm sewer system (MS4), upon
reauest, submit a copy of the “no exposure” certification to the MS4 operator (i.e., local
municipality), as well as allow inspection and public reporting by the MS4 operator.,

vi} Utilize the Environmental Protection Agency (EPA) Guidance Manual for Conditional
Exclusion from Storm Water Permitting Based on “No Lxposure” of Industrial Activities
{0 Storm Water (EPA 833-B-00-001, June 2000) to determine “no exposure.”

Limitations for obtaining and/or maintaining the exclusion:

i) This exclusion is available on a facility-wide basis only, not for individual outfalls. Ifa
facility has some discharges of storm water that would otherwise be “no exposure”
discharges, individual permit requirements should be adjusted accordingly.

iy If circumstances change and imdustrial materials or activities become exposed to rain,
snow. snow melt, and/or runoff, the conditions for this exclusion no longer apply. In such
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cases, the discharge becomes subiject to enforcement for un-permitted discharge. Any
conditionally exempt discharger who anticipates changes in circumstances should apply
for and obtain permit coverage prior to the change of circumstances.

iil) The Department retains the authority to require permit coverage (and deny this exclusion)
upon making a determination that the discharge causes, has reasonable potential to cause.
or contributes to an instream excursion above an applicable water quality standard,
including designated uses.

iv)  The Department will notify the permittee in writing of its approval of the “no exposure’
conditional exclusion and termination of permit coverage. The owner or operator must

maintain this notification on site.
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SCHEDULE A
STORM WATER POLLUTION CONTROL PLAN

Preparation and Implementation of the Storm Water Pollution Control Plan (SWPCP)
The permittee must prepare and implement their SWPCP according to the following:

a)

b)

The SWPCP mustshall be prepared according to the requirements in Schedule A.2 by a person
knowledgeable in storm water management and familiar with the facility. The person(s)
preparing the plan must be identified in the plan.

The SWPCP mustshall be signed in accordance with 40 CFR §122.22. Updates and revisions
to the SWPCP mustshall also be signed and certified pursuant to 40 CFR §122.22 jn-this

The SWPCP mustshall be prepared and implemented according to the time frames set forth in
Schedule C.

The SWPCP mustshalt- be kept current and updated as necessary to reflect any changes in
facility operation.

The SWPCP and updates to the SWPCP mustshall be submitted to the Department in
accordance with Schedule B.3.

A copy of the SWPCP mustshal be kept at the facility and made available upon request to
government agencies responsible for storm water management in the permittee’s area.

Storm Water Pollution Contrel Plan Requirements

a)

Site Description The SWPCP must shath-contain the following information:

i) A description of the industrial activities conducted at the site. Include a description of the
significant materials (see Schedule .3, Definitions) that are stored, used, ireated and/or
disposed of in a manner that allows exposure to storm water. Also describe the methods
of storage, usage, treatment and/or disposal.

ii) A general location map showing the location of the site in relation to surrounding
properties, transportation routes, surface waters and other relevant features.

i) A site map including the following:

(1) drainage patterns

(2) drainage and discharge structures

(3) outline of the drainage area for each storm water ountfall

(4) paved areas and buildings within each drainage area

(5) areas used for outdoor manufacturing, treatment, storage, and/or disposal of
significant materials

(6) existing structural control measures for reducing pollutants in storm water runoff

(7) material loading and access areas

(8) hazardous waste treatment, storage and disposal facilities

(9) location of wells including waste injection wells, seepage pits, drywells, etc.

(10) location of springs, wetlands and other surface water bodies.

iv) Estimates of the amount of impervious surface area (including paved areas and building
roofs) relative to the total area drained by each storm water outfall.

v) For each arca of the site where a reasonable potential exists for contributing pollutants to
storm water runoff, identify the potential pollutants that could be present in storm water
discharges.
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v1) The name(s) of the receiving water(s) for storm water drainage. If drainage is to a
municipal storm sewer system, the name(s) of the ultimate receiving waters and the name
of the municipality. '

vii) Identification of the discharge outfall(s) and the point(s) where storm water monitoring
will occur as required by Schedule' B. If multiple discharge outfalls exist but will not all
be monitored (as allowed in Schedule B.1.c), a description supporting this approach
mustshall also be included. ‘

Site Controls The permittee shallmust maintain existing controls and/or develop new controls
appropriate for the site. The purpose of these confrols is to eliminate or minimize the exposure
of pollutants to storm water. - In developing a control strategy, the SWPCP shatimust have the
following minimum components. A description of each component shallimust be included in
the SWPCP.

i)  Storm Water Best Management Practices If technically and economically feasible, the
following best management practices shallmust be employed at the site. A schedule for
implementation of these practices shallmust be included in the SWPCP if the practice has
not already been accomplished. This schedule must be consistent with the requirements
for developing and implementing the SWPCP in Schedule C of the permit.

(1) Containment - All hazardous materialssubstances (see Schedule D.3, Definitions)
shatimust be stored within berms or other secondary containment devices to prevent
leaks and spills from contammnating storm water. If the use of berms or secondary
containment devices is not possible, then hazardous materials-shallsubstances must be
stored in areas that do not drain to the storm sewer system.

(2} Oil and Grease - Oil/Water separators, booms, skimmers or other methods shaHmust
be employed to eliminate or minimize oil and grease contamination of storm water
discharges.

(3} Waste Chemicals and Material Disposal - Wastes shallmust be recycled or properly
disposed of in 2 manner to eliminate or minimize exposure of pollutants to storm
water. All waste contained in bins or dumpsters where there is a potential for
drainage of storm water through the waste shallimust be covered to prevent exposure
of storm water to these pollutants. Acceptable covers include, but are not himited to,
storage of bins or dumpsters under roofed areas and use of lids or temporary covers
such as tarps.

(4) Erosion and Sediment Control - Eroston control methods such as vegetating exposed
areas, graveling or paving shallmust be employed to minimize erosion of soil at the
site. Sediment control methods such as detention facilities, sediment control fences,
vegetated filter strips, bioswales, or grassy swales shalmust be employed to minimize
sediment loads in storm water discharges. For activities that involve land
disturbance, the permittee shathmust contact the local municipality to determine if
there are other applicable requirements.

(3) Debris Control - Screens, booms, settling ponds, or other methods shaltmust be
employed to eliminate or minimize debris in storm water discharges.

(0) Storm Water Diversion - Storm water shalmust be diverted away from fueling,
manufacturing, treatment, storage, and disposal areas to prevent exposure of
uncontaminated storm water to potential pollutants.

(7} Covering Activities - Fueling, manufacturing, treatment, storage, and disposal areas
shallmust be covered to prevent exposure of storm water to potential pollutants.
Acceptable covers include, but are not limited to, permanent structures such as roofs
or buildings and temporary covers such as tarps.
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(8) Housekeeping - Areas that may contribute pollutants to storm water shalmust be kept
clean. Sweeping, prompt clean up of spills and leaks, and proper maintenance of
vehicles shallmust be employed to eliminate or minimize exposure of storm water to
pollutants.

Spill Prevention and Response Procedures Methods to prevent spills along with clean-up
and notification procedures shelmust be included in the SWPCP. These methods and
procedures shatimust be made available to appropriate personnel. The required clean up
material shalmust be on-site or readily available. Spills prevention plans required by
other regulattons may be.substituted for this provision providing that storm water
management concerns are adequately addressed.

Preventative Maintenance A preventative maintenance program shalimust be

implemented to ensure the effective operation of all storm water best management

practices. At a minimum the program shatimust include:

(1) Monthly inspections of areas where potential spills of significant matenals or
industrial activities could impact storm water runoff.

(2) Monthly inspections of storm water control measures, structures, catch basins, and
treatment facilities.

(3} Cleaning, maintenance and/or repair of all materials handling and storage areas and
all storm water control measures, structures, catch basins, and treatment facilities as

needed upon discovery._Cleaning, maintenance, and repair of such systems must be
performed in such a manner as to prevent the discharge of pollution.

Employee Education An employee orientation and education program shallmust be
developed and maintained to inform personnel of the components and goals of the
SWPCP. The program shalimust also address spill response procedures and the necessity
of good housekeeping practices. A schedule for employee education shallmust be

included in the SWPCP._The Department recommends this education and training occur at
the time of an emplovee’s hire and annuvally thereafter.

Record Keeping and Internal Reporting Procedures The following information shallmust
be recorded and maintained at the facility and provided to the Department and other
government agencies upon request. This information does not need to be subimitted as part of
the SWPCP.

i)
ii)

Inspection, maintenance, repair and education activities as required by the SWPCP.

Spills or leaks of significant materials that impacted or had the potential to impact storm
water or surface waters. Include the corrective actions to clean up the spill or leak as well
as measures to prevent future problems of the same nature.
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ADDITIONAL REQUIREMENTS

Oregon Administrative Rule 340-041-0026(3)(a){D), Surface Water Temperature Management
Plan Individual storm water discharges are not expected to cause a measurable increase in stream
temperature because the storm water discharges mainly occur at a time of year when ambient stream
and runoff temperatures are relatively low. Compliance with this permit meets the requirement of
OAR 340-041-0026(3)(a}(D) to develop and implement a surface water temperature management
plan. If itis-determined-that-permitted storm water discharges in a particular basin are eentributing
toassigned waste load allocations under a Total Maximum Daily Load for temperature, then
permittees in this basin will be required to implement additional management practices to reduce the
temperature of the discharges. These practices include, but are not limited to, increased vegetation
to provide for shading, underground conveyance systems or detention vaults, and filter treatment
systems fo reduce detention times.

I 5.4, Storm Water Only This permit only regulates the discharge of storm water. It does not authorize

65,

the discharge or on-site disposal of process wastewater, wash water, boiler blowdown, cooling
water, air conditioning condensate, deicing residues, or any other non-storm discharges associated
with the facility. The Department recommends that piping and drainage systems for floor drains and
other process wastewater discharge points be separated from the storm drainage system to prevent
inadvertent discharge of pollutants to waters of the state.

Any other wastewater discharge or disposal must be permitted in a separate permit. A separate
Department permit may not be required if the wastewater is reused or recycled without discharge or
disposal, or discharged to the sanitary sewer with approval from the local sanitary authority.

Water Quality Limited Streams - If Total Maximum Daily Loads are established and the
discharge from a permitied source is assigned a waste Joad allocation, application for an individual
or d]ffel ent oeneral permlt or other appropriate tools may be required to address the allocatlon

7.6. Water Quality Standards The ultimate goal for permittees is to comply with water quality

standards in OAR 340-041. In instances where a storm water discharge adversely impacts water
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quality, the Department may require the facility to implement additional management practices,
apply for an individual permit, or take other appropriate action.

CODE OF FEDERAL REGULATION STORM WATER DISCHARGE LIMITATIONS

| &7. The permittee with the following activities shalimust be in compliance with the applicable
limitations at the time of permit assignment:

Cement Materials storage piles | pH 6.0-9.0 SU

manufacturing runoft Total Suspended Solids | 50 mg/]
(40 CFR §411) (TSS)
Steam powered Coal pile runoff TSS 50 mg/], Daily Maximmum

electric power
enerating (40

CFR 8423}

Paving and Runoff from Oil & Grease 20 mg/l, 15 mg/l.
roofing materials | manufacturing of Daily 30 Day
{tars and asphalt) | asphait paving ot Maximum | Average
{410 CFR §443) roofing emulsion

6.0 - 9.0 SU

&
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STORM WATER DISCHARGE BENCHMARKS

| 9.8. Benchmarks Benchmarks are guideline concentrations not limitations. They are designed to assist
the permittee in determining if the implementation of their SWPCP is reducing pollutant
concentrations to below levels of concern. For facilities that are subject to federal limitations,
benchmarks apply to only those pollutants that are not limited by the federal regulations. The
following benchmarks apply to each point source discharge of storm water associated with industrial

activity:
- Parameter . Benchmark

Total Copper 0.1 mg/i
Total Lead 0.4 mg/t
Total Zinc 0.6 mg/l

| pH 5.5—9.08.U.
Total Suspended Solids 130 mg/1

f Total Oil & Grease 10 mg/1

| 2B colit* 406 counts/100 ml
Floating Solids (associated with No Visible Discharge
industrial activities)
Oil & Grease Sheen No Visible Sheen

** The benchmark for E. coli applies only to landfills, if septage and
sewage biosolids are disposed at the site, and sewage treatment plants.

10:9.  Review of SWPCP If benchmarks are not achieved, the permittee shallmust investigate the
source of the elevated pollutant levels and review and, if necessary, revise their SWPCP within 60
days of receiving sampling results. The purpose of this review is to determine if the SWPCP is
being followed and to identify any additional technically and economically feasible site controls that
need to be implemented to further improve the quality of storm water discharges. These site
controls include best management practices, spill prevention and response procedures, preventative
mainienance, and employee education procedures as described in Schedule A.2.b.

| a) SWPCP Revision Any newly identified site controls shallmust be implemented in a timely
manner and incorporated into the SWPCP as an update. A new SWPCP is not required. If no

| additional site controls are identified, the permittee shallmust state as such in an update to the
SWPCP.

| b) SWPCP Revision Submittal Results of this review shalmust be submitted to the Department
in accordance with Schedule B.3 and made available upon request to government agencies
responsible for storm water management in the permittee’s area.

¢} Background or Natural Conditions If the permittee demonstrates that background or natural
conditions not associated with industrial activities at the site cause an exceedance of a
benchmark, then no further modifications to the SWPCP are required for that parameter. Upon
successful demonsiration of natural or background conditions through monitoring of the same
storm event used to evaluate benchmarks the permittee would be eligible for the monitoring
reduction as outlined in Schedule B.2.
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SCHEDULE B
MONITORING AND REPORTING REQUIREMENTS

1. Minimum Monitoring Requirements

|

)

All permittees shatimust monitor storm water associated with industrial activity for the
following:

Twice per Year
Total Lead Twice per Year
Total Zinc Twice per Year
pH Twice per Year
Total Suspended Solids Twice per Year
Total Oil & Grease Twice per Year
2%H coli** Twice per Year

¥ Parameters should be analyzed on samples collected from the same

storm event.

** The monitoring for E._coli applies only to landfills, if septage and
sewage biosolids are disposed at the site, and sewage (reatment plants.

Floating Solids (associated with | Once a Month (when discharging)
industrial activities)
0Oil & Grease Sheen Once a Month (when discharging)

Grab Samples Grab samples that are representative of the discharge mustshall be taken at
least 60 days apart. It-is preferred, but not required, that one sample be collected in the fall and
one in the spring. Compositing of samples from different drainage areas is not allowed.

Multiple Point Source Discharges The permittee may reduce the number of storm water
monitoring points provided the outfalls have substantially identical effluents. Substantially
identical effluents are discharges from drainage areas serving similar activities where the
discharges are expected to be similar in composition. Outfalls serving areas with no exposure
of storm water to industrial activities are not required to be monitored.

Monitoring Location All samples mustshal be taken at monitoring points specified in the
SWPCP before the storm water joins or is diluted by any other wastestream, body of water or
substance unless otherwise approved in writing by the Department.
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2. Monitoring Reduction

a)

b)

Visual Observations There is no reduction allowed of the required visual observations.

Grab Samples The permittee is not required to conduct sampling if the benchmarks specified
in Schedule A.98 are met, or if the exceedance is due to natural or background conditions for at
least four consecutive storm water monitoring events conducted by the permittee over 24
continuous months. Note that there is no reduction in monitoring allowed for facilities subject
to limitations under CER. (Schedule A.87).

i) Results from sampling events cannot be averaged to meet the benchmarks.

ii) Monitoring waivers may be allowed for individual parameters.

iil) Parameters in exceedance or not previously sampled shallmust be monitored as required in
Schedule B.1 until the monitoring waiver condition above is met.

iv) Monitoring data from the previous permit period may be used to meet the waiver
requirement. This data shallmust be evaluated against the benchmarks specified in this
permit.

v) Monitoring data from the same storm event shatlimust be used to demonstrate that
background or natural conditions not associated with industrial activities at the site are
contributing to the exceedance of a benchmark.

vi) The permittee shallmust submit written notification to the Department when exercising the
monitoring waiver condition (refer to Schedule B.3.eb).

Reinstatement of Monitoring Requirements

1)  The permittee must conduct monitoring as specified in Schedule B.1 if changes to site
conditions are expected to impaetaffect storm water discharge characteristics.

ii) The Department may reinstate monitoring requirements as specified in Schedule B.1 if
prior monitoring efforts were improper or results were incorrect. _The Department will
notify the permittee of reinstatement in writing,

iti) Monitoring may also be reinstated if future sampling efforts by the permittee or the
Department indicate benchmarks are being exceeded.

iv) If no monitoring was performed during the previous permit period, the permittee must
feinitiate monitoring as specified in Schedule B.1 to gualify for the monitoring reduction
allowed in Schedule B.2. :

3. Reporting Requirements The permittee shall-must submit the following to the appropriate DEQ
regional office (DEQ will provide regional office information when the permittee is notified that
permit coverage has been obtained):

| 2

Monitoring Data The permittee shalimust submit by July 15 of each year grab sampling and
visual monitoring data for the previous monitoring period (July 1- June 30). If there was
insufficient rainfall to collect samples, the permittee shalmust notify the Department by July
15 of each year. The permittee must also report the minimum detection levels and analytical
methods for the parameters analyzed.
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¢)b) Monitoring Reduction Notification The permittee shall-must submit written notification
when exercising the monitoring reduction condition in Schedule B.2.b.

dic) Initial Completion or Update of SWPCP-Update/Completion The permittee shatl-must
prepare or update the SWPCP in accordance with Schedule C of the permit. The permittee
shall-must submit an updated or completed SWPCP within 14 days after completion.

e)) SWPCP Revision_(when benchmarks are exceeded) The permittee shal-must submit any
revisions to the SWPCP required by Schedule A.4+9-9 within 14 days after the SWPCP is
revised. If the Department does not review and comment on the revised SWPCP within 30
days, the permittee shatbmust implement the revisions as proposed. The permittee may
proceed immediately with implementation of the foHowing management practices as described
in Schedule A.2.b without waiting for Department comment: waste chemical and materials
disposal, debris control, storm water diversion, covering activities, housekeeping, and
preventative maintenance.
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SCHEDULE C
COMPLIANCE CONDITIONS AND SCHEDULES

Existing Permittee (for a facility with an NPDES storm water discharge permit assigned prior to

September 301996 une 30,2002):

a) Not later than 90 days after receiving this permit, the existing permittee shalimust revise and
begin implementation of their SWPCP to meet any new permit requirements.

b) Except for site controls that require capital improvements (see Schedule D.3, Definitions), the
SWPCP shalimust be implemented within 90 days after revision of SWPCP. Site control
activities that require capital improvements shalimust be completed in accordance with the
schedule set forth in the SWPCP.

New Permittee with Existing Facility (for a facility operating prior to September30,1996]une 30,
2002, without an NPDES storm water discharge permit):

a) Not later than 90 days after receiving this permit, the new permittee shallmust prepare and
begin implementation of their SWPCP.

b)  Except for site controls that require capital improvements (see Schedule D.3, Definitions), the
SWPCP shalimust be implemented within 90 days after completion of SWPCP. Site control
activities that require capital improvements must be completed in accordance with the schedule
set forth in the SWPCP.

New Permittee with New Facility (for a faéility beginning operation after September-30,1996June
30, 2002):

a) Prior to starting operations, a new permittee facility shallmust prepare and begin
implementation of their SWPCP.

b) Except for site controls that require capital improvements (see Schedule D.3, Definitions), the
SWPCP shaltmust be implemented within 90 days after beginning operation. Site control
activities that require capital improvements shallmust be completed in accordance with the
schedule set forth in the SWPCP.

New Permittee Discharging to Clackamas River, McKenzie River above Hayden Bridge (River
Mile 15) or North Santiam River. Not later than 180 days after receiving this permit, new
permittees discharging to Clackamas River, McKenzie River above Hayden Bridge (river mile 15)
or North Santiam River must submit to the Department a monitoring and water quality evaluation
program. This program must be effective in evaluating the in-stream impacts of the discharge as
required by OAR 340-041-0470. Within 30 days after Department approval, the permittee must
implement the monitoring and water quality evaluation program. For the purpose of this condition,
Nnew permittees are-defined-to-include potential or existing dischargers that did not have a permit
prior to January 28, 1994, and existing dischargers that have a permit but request an increased load
limitation.
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SCHEDULE D
SPECIAL CONDITIONS

Releases in Excess of Reportable Quantities. This permit does not relieve the permittee of the
reporting requirements of 40 CFR §117 Determination of Reportable Quantities for Hazardous
Substances and 40 CFR §302 Designation, Reportable Quantities, and Notification.

Availability of SWPCP and Monitoring Data. The Storm Water Pollution Control Plan and/or
storm water monitoring data shallmust be made available to government agencies responsible for
storm water management in the permittee’s area.

Definitions

a) Capital Improvements means the following improvements that require capital expenditures:

i)  Treatment best management practices including but not limited to settling basins, oil/water
separation equipment, catch basins, grassy swales, and-detention/retention basins, and
media filtration devices.

il) Manufacturing modifications that incur capital expenditures, including process changes
for reduction of pollutants or wastes at the source.

iii) "Concrete pads, dikes and conveyance or pumping systems utilized for collection and
transfer of storm water to treatment systems.

iv) Roofs and appropriate covers for manufacturing areas.

B) Hazardous MatericksSubstances as defined in 40 CFR §302 Designation, Reportable
Quantities, and Notification.

¢) Material Handling Activifies include the storage, loading and unloading, transportation or
conveyance of raw material, intermediate product, finished product, by-product or waste
product.

d) Point Source means a discharge from any discernible, confined, and discrete conveyance,
including but not limited to, any pipe, ditch, channel, tunnel, or conduit.

e) Significant Materials includes, but is not limited to: raw materials; fuels; materials such as
solvents, detergents, and plastic pellets; finished materials such as metallic products; raw
materials used in food processing or production; hazardous substances designated under section
101(14) of CERCLA; any chemical that a facility is required to report pursuant to section 313
of title Il of SARA,; fertilizers; pesticides; and waste products such as ash, slag, and sludge that
have the potential to be released with storm water discharges.

Local Public Agencies Acting as the Department’s Agent

The Department anthorizes local public agencies to act as its Agent in implementing this permit.
The Department’s Agent may be authorized to conduct the following activities, including but not
limited to: application review and approval. inspections, moniforing data review, storm water and
wastewater monitoring, SWPCP review. and verification and approval of no-exposure certifications,
Where the Department has entered into such an agreement, the Department or its Agent will notify
the permittee of where to submit monitoring data, SWPCPs, no-exposure certifications, and other
notifications or cotrespondence associated with this permit,
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SCHEDULE F
NPDES GENERAL CONDITIONS

SECTION A, STANDARD CONDITIONS

1.

Duty to Comply

The permittee must comply with all conditions of this permit. Any permit noncompliance constitutes a violation of Oregon
Revised Statutes (ORS) 468B.025 and is grounds for enforcement action; for permit termination, suspension, or modification;
or for denial of a permit renewal application.

Penalties for Water Pollution and Permit Condition Violations

Oregon Law (ORS 468.140} allows the Director to impose civil penalties up to $10,000 per day for violation of a term,
condition, or requirement of a permit.

Under ORS 468.943, unlawful water pollution, if comumitted by a person with criminal negligence, is punishable by a fine of
up to $25,000 or by imprisonment for not more than one year, or by both, Each day on which a violation occurs or
continues is a separately punishable offense.

Under ORS 468946, a person who knowingly discharges, places or causes to be placed any waste into the waters of the state
or in a location where the waste is likely to escape into the waters of the state, is subject to a Class B felony punishable by a
fine not to exceed $200,000 and up to 10 years in prison.

Duty to Mitigate

The permittee shallmust take all reasonable steps to minimize or prevent any discharge or sludge use or disposal in violation
of this permit which has a reasonable likelihood of adversely affecting human health or the environment. In addition, upon
request of the Department, the permittee shalimust correct any adverse impact on the environment or human health resulting
from noncompliance with this permit, including such accelerated or additional monitoring as necessary to determine the
nature and impact of the noncomplying discharge.

Duty to Reapply

If the permittee wishes to continue an activity regulated by this permit after the expiration date of this permit, the permittee
must apply-fer-and to have the permit renewed. The application shaftmust be submitted at least 180 days before the
expiration date of this permit.

The Director may grant permission to submit an application less than 180 days in advance but no later than the permit
expiration date. '

Permit Actions

This permit may be modified, suspended, revoked and reissued, or terminated for cause including, but not limited to, the
following:

a. Violation of any term, condition, or requirement of this permit, a rule, or a statute;
. Obtaining this permit by misrepresentation or failure to disclose fully all material facts; or
c. A change in any condition that requires either a temporary or permanent reduction or elimination of the authorized
discharge.
d. The permittee shall pay the fees required to be filed with this permit application and to be paid annually for permit

compliance determination as outlined in the Oregon Administrative Rules, Chapter 340, Division 045,
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The filing of a request by the permittee for a permit modification or a notification of planned changes or anticipated
noncompliance, does not stay any permit condition,

Toxic Pollutants
The permittee shallmust comply with any applicable effluent standards or prohibitions established under Section 307(a) of the

Clean Water Act for toxic pollutants within the time provided in the regulations that establish those standards or prohibitions,
even if the permit has not yet been modified to incorporate the requirement.

Property Rights
The issuance of this permit does not convey any property rights of any sort, or any exclusive privilege.

Permit References

Except for effluent standards or prohibitions established under Section 307(a) of the Clean Water Act for toxic pollutants and
standards for sewage sludge use or disposal established under Section 405(d) of the Clean Water Act, all rules and statutes
referred to in this permit are those in effect on the date this permit is issued.

SECTION B. OPERATION AND MAINTENANCE OF POLLUTION CONTROLS

1.

Proper Operation and Maintenance

The permittee shallmust at all times properly operate and maintain all facilities and systems of treatment and control (and
related appurtenances) which are installed or used by the permittee to achieve compliance with the conditions of this permit.
Proper operation and maintenance also includes adequate laboratory controls, and appropriate quality assurance procedures.
This provision requires the operation of back-up or auxiliary facilities or similar systems which are installed by a permittee
only when the operation is necessary to achieve compliance with the conditions of the permit.

Duty to Halt or Reduce Activity

For industrial or commercial facilities, upon reduction, loss, or failure of the treatment facility, the permittee shathoust, to the
extent necessary to maintain compliance with its permit, control production or all discharges or both until the facility is
restored or an alternative method of treatment is provided. This requirement applies, for example, when the primary source
of power of the treatment facility fails or is reduced or lost. It shatimust not be a defense for a permittee in an enforcement
action that it would have been necessary to halt or reduce the permitted activity in order to maintain compliance with the
conditions of this permit.

Bypass of Treatment Facilities

a. Definitions

(1 "Bypass" means intentional diversion of waste streams from any portion of the treatment facility. The term
"bypass" does not include nonuse of singular or multiple units or processes of a treatment works when the
nonuse is insignificant to the quality and/or quantity of the effluent produced by the treatment works. The
term "bypass” does not apply if the diversion does not cause effluent limitations to be exceeded, provided
the diversion is to allow essential maintenancg to assure efficient operation.

(2) "Severe property damage" means substantial physical damage to property, damage to the treatment facilities
or treatment processes which causes them to become inoperable, or substantial and permanent loss of
natural resources which can reasonably be expected to occur in the absence of a bypass. Severe property
damage does not mean economic loss caused by delays in production.

b. Prohibition of bypass.
(1) Bypass is prohibited unless:
(a) Bypass was necessary to prevent loss of life, personal injury, or severe property damage;
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') There were no feasible alternatives to the bypass, such as the use of auxiliary treatment facilities,
retention of untreated wastes, or maintenance during normal periods of equipment downtime.
This condition is not satisfied if adequate backup equipment should have been installed in the
exercise of reasonable engineering fudgement to prevent a bypass which occurred during normal
periods of equipment downtime or preventative maintenance; and

{c) The permittee submitted notices and requests as required under General Condition B.3 .c.

(2) The Director may approve an anticipated bypass, after considering its adverse effects and any alternatives to
bypassing, when the Director determines that it will meet the three conditions listed above in General
Condition B.3.b.(1).

Notice and request for bypass.

(1) Anticipated bypass. If the permittee knows in advance of the need for a bypass, it shatlmust submit prior
written notice, if possible at least ten days before the date of the bypass.

2) Unanticipated bypass. The permittee skallmust submit notice of an unanticipated bypass as required in
General Condition D5,

Definition. "Upset” means an exceptional incident in which there is unintentional and temporary noncompliance
with technology based permit effiuent limitations because of factors beyond the reasonable control of the permittee.
An upset does not include noncompliance to the extent caused by operation error, improperly designed treatment
facilities, inadequate treatment facilities, lack of preventative maintenance, or careless or improper operation.

Effect of an upset. An upset constitutes an affirmative defense to an action brought for noncompliance with such
technology based permit effluent limitations if the requirements of General Condition B.4.c are met. No
determination made during administrative review of claims that noncompliance was caused by upset, and before an
action for noncompliance, is final administrative action subject to judicial review.

Conditions necessary for a demonstration of upset. A permittee who wishes to establish the affirmative defense of
upset shalimust demonstrate, through properly signed, contemporaneous operating logs, or other relevant evidence
that:

(1) An upset occurred and that the permittee can identify the causes(s) of the upset;

(2) The permitted facility was at the time being properly operated;

3) The permitiee submitted notice of the upset as required in General Condition D.5, hereof (24-hour notice);
and

4) The permittee complied with any remedial measures required under General Condition A.3 hereof.

Burden of proof. [n any enforcement proceeding the permittee seeking to establish the occurrence of an upset has
the burden of proof.

Treatment of Single Operational Event

For purposes of this permit, A Single Operational Event which leads to simultaneous violations of more than one pollutant
parameter shatlmust be treated as a single violation. A single operational event is an exceptional incident which causes
simultaneous, unintentional, unknowing (not the result of a knowing act or omission), temporary noncompliance with more
than one Clean Water Act effluent discharge pollutant parameter, A single operationat event does not include Clean Water
Act violations involving discharge without a NPDES permit or noncompliance to the extent caused by improperly des1gned or
inadequate treatment facilities. Each day of a single operational event is a violation.

Overflows from Wastewater Conveyance Systems and Associated Pummp Stations

a.

Definitions




Permit Number: 1200-Z
Expiration Date: 63042002 .
Page 23 of 27

{1) "Overflow” means the diversion and discharge of waste streams from any portion of the wastewater
conveyance system including purnp stations, through a designed overflow device or structure, other than
discharges to the wastewater treatment facility.

2) "Severe property damage” means substantial physical damage to property, damage to the conveyance
system or pump station which causes them to become inoperable, or substantial and permanent loss of
natural resources which can reasonably be expected to occur in the absence of an overtlow.

(3) "Uncontrolled overflow” means the diversion of waste streams other than through a designed overflow
device or structure, for example to overflowing manholes or overtflowing into residences, commercial
establishments, or industries that may be connected to a conveyance system.

b. Prohibition of overflows. Overflows are prehibited unless:
(1) Overflows were unavoidable to prevent an uncontrolled overflow, loss of life, personal injury, or severe
property damage;
(2) There were no feasibie alternatives to the overflows, such as the use of auxiliary pumping or conveyance
systems, or maximization of conveyance system storage; and
{3) The overflows are the result of an upset as defined in General Condition B.4. and meeting all requirements

of this condition.

C. Uncontrolled overflows are prohibited where wastewater is likely to escape or be carried into the waters of the State
by any means.

d. Reporting required. Unless otherwise specified in writing by the Department, all overflows and uncontrolled
overflows must be reported orally to the Department within 24 hours from the time the permittee becomes aware of

the overflow. Reporting procedures are described in more detail in General Condition D.5.

. Public Notification of Effluent Viclation or Overflow

If effluent limitations specified in this permit are exceeded or an overflow occurs, upon request by the Department, the
permittee shallmust take such steps as are necessary to alert the public about the extent and nature of the discharge. Such
steps tnay include, but are not limited to, posting of the river at access points and other places, news reieases, and paid
announcements on radio and television. :

8. Removed Substances

| Solids, sludges, filter backwash, or other pollutants removed in the course of treatment or control of wastewaters shallmust be
disposed of in such a manner as to prevent any pollutant from such materials from entering public waters, cansing nuisance
conditions, or creating a public health hazard.

SECTION €. MONITORING AND RECORDS

1. Representative Sampling

‘ Sampling and measurements taken as required herein shelimust be representative of the volume and nature of the monitored
discharge. All samples shaltmust be taken at the monitoring points specified in this permit and shalimust be taken, unless
otherwise specified, before the effluent joins or is diluted by any other waste stream, body of water, or substance.

| Monitoring points shaflmust not be changed without notification to and the approval of the Director.

2. Flow Measurements

I Appropriate flow measurement devices and methods consistent with accepted scientific practices shaltmust be selected and
used to ensure the accuracy and reliability of measurements of the volume of monitored discharges. The devices shatimust be
: installed, calibrated and maintained to insure that the accuracy of the measurements is consistent with the accepted capability
| of that type of device. Devices selected skallmust be capable of measuring flows with a maximum deviation of less than +
10 percent from true discharge rates throughout the range of expected discharge volumes.
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Moenitoring Procedures

Monitoring must be conducted according to test procedures approved under 40 CFR Part-§136, unless other test procedures
have been specified in this permit. '

Penalties of Tampering

The Clean Water Act provides that any person who falsifies, tampers with, or knowingly renders inaccurate, any monitoring
device or method required to be maintained under this permit skallust, upon conviction, be punished by a fine of not more
than $10,000 per violation, or by imprisonment for not more than two years, or by both. If a conviction of a person is for a
violation committed after a first conviction of such person, punishment is a fine not more than $20,000 per day of violation,
or by imprisonment of not more than four years or both.

Reporting of Monitoring Results

Monitoring results shaltmust be summarized each month on a Discharge Monitoring Report form approved by the
Department. The reporis shallmust be submitted monthly and are to be mailed, delivered or otherwise transmitted by the
15th day of the following month unless specifically approved otherwise in Schedule B of this permit.

Additional Monitoring by the Permittee

If the permittee monitors any pollutant more frequently than required by this permit, using test procedures approved under 40
CFR §136 or as specified in this permit, the results of this monitoring shalimust be included in the calculation and reporting
of the data submitted in the Discharge Monitoring Report. Such increased frequency shallmust also be indicated. For a
pollutant parameter that may be sampled more than once per day (c.g., Total Chlorine Residual), only the average daily value
shallmust be recorded unless otherwise specified in this permit.

Averaging of Measurements

Calculations for all imitations which require averaging of measurements shallmust utilize an arithmetic mean, except for
bacteria which shatimust be averaged as specified in this permit.

Retention of Records

Except for records of monitoring information required by this permit related to the permittee’s sewage sludge use and
disposal activities, which shallmust be retained for a period of at least five years (or longer as required by 40 CER §503), the
permittee shalimust retain records of all monitoring information, including all calibration and maintenance records of all
original strip chart recordings for continuous monitoring instrumentation, copies of all reports required by this permit, and
records of all data used to complete the application for this permit, for a period of at least 3 years from the date of the
sample, measurement, report or application. This period may be extended by request of the Director at any time.

Records Contents

Records of monitoring information shattmust include:

The date, exact place, time and methods of sampling or measurements;
The individual(s) who performed the sampling or measurements;

The date(s) analyses were performed;

The individual(s) who performed the analyses;

The analytical techniques or methods used; and

The results of such analyses.

oo o

Inspection and Entry
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The permittee shatimust allow the Director, or an anthorized representative upon the presentation of credentials to:

a. Enter upon the permittee's premises where a regnlated facility or activity is located or conducted, or where records
must be kept under the conditions of this permit;

b. Have access to and copy, at reasonable times, any records that must be kept under the conditions of this permit;

c. Inspect at reasonable times any facilities, equipment (including monitoring and control equipment), practices, or
operations regulated or required under this permit, and

d. Sample or momitor at reasonable times, for the purpose of assuring permit compliance or as otherwise authorized by

state law, any substances or parameters at any location.

SECTION D. REPORTING REQUIREMENTS

1. Planned Changes

| The permiitec shattmust comply with Oregon Administrative Rules (OAR) 340, Division 052, "Review of Plans and
Specifications”. Except where exempted under OAR 340-052, no construction, installation, or modification involving
disposal systemns, treatment works, sewerage systems, or common sewers shatmust be commenced until the plans and
specifications are submitted to and approved by the Department. The permittee shallmust give notice to the Department as
soon as possible of any planned physical alternations or additions to the permitted facility.

2. Anticipated Noncompliance

l The permittee shallmust give advance notice to the Director of any planned changes in the permitted facility or activity which
may resuit in noncompliance with permit requirements.

Transfers

This permit may be transferred to a new permiitee provided the transferee acquires a property interest in the permitted

activity and agrees in writing to fully comply with all the terms and conditions of the permit and the rules of the Commission.
| No permit shalimust be transferred to a third party without prior written approval from the Director. The permittee shallmust

notify the Department when a transfer of property interest takes place.

4, Compliance Schedule

Reports of compliance or noncompliance with, or any progress reports on inferim and final requirements contained in any
compliance schedule of this permit shatlmust be submitted no later than 14 days following each schedule date. Any reports of
noncompliance shattmust include the cause of noncompliance, any remedial actions taken, and the probability of meeting the
next scheduled requirements.

5. Twenty-Four Hour Reporting

The permittee shalimust report any noncompliance which may endanger health or the environment. Any information
shaltmust be provided orally (by telephone) within 24 hours, unless otherwise specified in this permit, {from the time the
permittee becomes aware of the circumstances. During normal business hours, the Department’s Regional office shafhinust be
called. Outside of normal business hours, the Department skallmust be contacted at 1-800-452-0311 (Oregon Emergency
Response System).

A written submission shallmst also be provided within 5 days of the time the permittee becomes aware of the circumstances.
If the permittee is establishing an affirmative defense of upset or bypass to any offense under ORS 468.922 to 468.946, and
in which case if the original reporting notice was oral, delivered written notice must be made to the Department or other
agency with regulatory jurisdiction within 4 (four) calendar days. The written subrnission shadlmust contain:

a. A description of the noncompliance and its cause;

b, The period of noncompliance, including exact dates and times;

c. The estimated time noncompliance is expected to continue if it has not been corrected;
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d. Steps taken or planned to reduce, eliminate, and prevent reoccurrence of the noncompliance; and
e. Public notification steps taken, pursuant to General Condition B.7.

The following shathmust be included as information which must be reported within 24 hours under this paragraph:

a. Any unanticipated bypass which exceeds any effluent limitation in this permit.
b. Any upset which exceeds any effluent limitation in this permit,
C. Violation of maximum daily discharge limitation for any of the pollutants listed by the Director in this permit.

The Department may waive the written report on a case-by-case basis if the oral report has been received within 24 hours.

Other Noncompliance

The permittee shattmust report all instances of noncompliance not reported under Generat Condition D.4 or D.5, at the time
monitoring reports are submitted. The reports shallmust contain:

a. A description of the noncompliance and its cause;

b The period of noncompliance, including exact dates and times;

c. The estimated time noncompliance is expected to continue if it has not been corrected; and

d Steps taken or planned to reduce, eliminate, and prevent reoccurrence of the noncompliance.

Duty to Provide Information

The permittee shalhmust furnish to the Department, within a reasonable time, any information which the Department may
request to determine compliance with this permit. The permittee shalmust also furnish to the Department, upon request,
copies of records required to be kept by this permit.

Other Information: When the permittee becomes aware that it failed to submit any relevant facts in a permit application, or

submitted incorrect information in a permit application or any report to the Department, it shallimust promptly submit such
facts or information.

Signatory Requirements

All applications, reports or information submitted to the Department shallmust be signed and cextified in accordance with 40
CFR §122.22.

Ealsification of Reports

Under ORS 468.953, any person who knowingly makes any false statement, representation, or certification in any record or
other document submitted or required to be maintained under this permit, including monitoring reports or reports of
compliance or noncompliance, is subject to a Class C felony punishable by a fine not to exceed $100,000 per violation and up
to 5 years in prison.

Changes to Indirect Dischargers - [Applicable to Publicly Owned Treatment Works (POTW) only}

The permittee must provide adequate notice to the Department of the following:

a. Any new introduction of pollutants into the POTW from an indirect discharger which would be subject to section
301 or 306 of the Clean Water Act if it were directly discharging those pollutants and;

b. Any substantial change in the volutne or character of pollutants being introduced into the POTW by a source
introducing pollutants into the POTW at the time of issuance of the permit.

c. For the purposes of this paragraph, adequate notice shallmust include information on (i) the quality and quantity of

effluent introduced into the POTW, and (ii) any anticipated impact of the change on the quantity or quality of
effluent to be discharged from the POTW.

Changes to Discharges of Toxic Pollutant - fApplicable to existing manufacturing, commercial, mining, and silvicultural
dischargers only]




Permit Number: 1200-Z
Expiration Date: 6302002
Page 27 of 27

The permitiee must notify the Department as soon as they know or have reason to believe of the following:

a. That any activity has occurred or will occur which would result in the discharge, on a routine or frequent basis, of

any toxic poliutant which is not limited in the permit, if that discharge wilt exceed the highest of the following

“ notification levels:

(1) One hundred micrograms per liter (100 pg/l);

2) Two hundred micrograms per liter (200 ug/l) for acrolein and acrylonitrile; five hundred micrograms per
liter (500 ug/l) for 2,4-dinitrophenol and for 2-methyl-4,6-dinitrophenol; and one milligram per liter (1
mg/1) for antimony;

(3) Five (5) times the maximum concentration value reported for that pollutant in the permit application in
accordance with 40 CFR §122.21{g)}(7); or

{4 The level established by the Department in accordance with 40 CFR §122.44(f).

b. ‘That any activity has occurred or will occur which would result in any discharge, on a non-routine or infrequent
basis, of a toxic pollutant which is not limited in the permit, if that discharge will exceed the highest of the following
“ notification levels”:
{1 Five hundred micrograms per liter (500 pg/1);
2) One milligram per liter (I mg/l) for antimony;
(3) Ten (10) times the maximum concentration value reported for that pollutant in the permit application in

accordance with 40 CFR §122.21(gX7); or

(4) The level established by the Department in accordance with 40 CFR §122 44(f).

- SECTION E. DEFINITIONS

Novh ke w e

o0

10.
11.
12.
13.
14.
15.
16.
17.

BOD means five-day biochemical oxygen demand.

TSS means total suspended solids.

mg/1 means milligrams per liter.

kg means kilograms.

m’/d means cubic meters per day.

MGD means million gallons per day.

Composite sample means a sample formed by collecting and mixing discrete samples taken periodically and based on time or.
flow.

FC means fecal coliform bacteria,

Technology based permit effluent Hmitations means technology-based treatment requirements as defined in 40 CFR §125.3,
and concentration and mass load effluent limitations that are based on minfimum design criteria specified in OAR 340-041.
CBOD means five day carbonaceous biochemical oxygen demand.

Grab sample means an individual discrete sample collected over a period of time not to exceed 15 minutes.

Quarter means January through March, April through June, July through September, or October through December.
Month means calendar month.

Week means a calendar week of Sunday through Saturday.

Total residual chlorine means combined chlorine forms plus free residual chlorine.

The term "bacteria” includes but is not limited to fecal coliform bacteria, total coliform bacteria, and E. coli bacteria.
POTW means a publicly owned treatment wozrks.
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State of Oregon |
Department of Environmental Quality - Memorandum
To: Mike Llewelyn ‘ Date: June 11, 2002

Water Quality Division Administrator

From:  Kevin Masterson through Mike Kortenhof
Surface Water Management

Subject: Summary of comments and response to comments received for the proposed renewal
of the NPDES 1200-A, NPDES 1200-Z, and WPCF 1000 general permits.

OVERVIEW

Comment
period and
public hearings

Process of
summarizing -
comments and
providing
responses

List of
Commenters

Five public hearings for the proposed NPDES 1200-A, NPDES 1200-Z, and
WPCF 100 were held on May 17 (Portland), May 20 (Bend and Eugene), and
May 22, 2002 (Medford and Pendleton). A total of nine people attended the
hearings; while two people provided oral comment. The public comment
period closed on May 24, 2002, at 5 p.m. Fifteen written comments were
received over this period.

Due to the similar nature of the comments, comments are summarized in
categories and responses provided. To focus on the comment rather than who
made it, numbers are cited in the summaries that reference the people who
provided comment.

The list of people providing comment and their correspondmg reference
numbers follow at the end of this memo.
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Organization of The comments and response to comments are organized in the same format as

comments and  the general permits, with comments relating to each major permit section

responses grouped together. Only one comment concerned the WPCF 1000 general
permit. Most of the remaining comments were focused on provisions found
in both the NPDES 1200-A and 1200-Z permits, while a smaller number of
comments related only to the 1200-Z or 1200-A.

SOURCES GOVERED (1200-2)

Comment #1 One commenter (10) noted that SIC Code 20 (Food and Kindred Products)
was not listed as one of the sources covered in the draft 1200-Z permit, as it
was during the previous permit. The commenter wasn’t certain if this SIC
code was intentionally excluded from the permit or inadvertently left out of
the draft permit.

Response SIC code 20 was inadvertently left out of the draft 1200-Z permit. DEQ has
revised the permit to include this SIC codes as one of the sources covered.

Comment #2 During the public comment period, DEQ staff noted that a clarification of the
landfills and hazardous waste disposal facilitics categories was necessary to
reflect new federal effluent limitation guidelines for these industries.

Response DEQ has revised the permit to clarify that landfills and hazardous waste
disposal facilities subject to these effluent limitation guidelines are excluded
from coverage under the 1200-Z permit. Such facilities discharge
“contaminated storm water”, as defined in 40 CFR § 455, which must be
regulated through an individual NPDES permit or a solid waste or hazardous
waste permit (as per leachate management requirements).
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PERMIT COVERAGE AND EXCLUSION FROM COVERAGE (1200-A
AND 1200-Z)

Comment #3 One commenter (3) questioned the statutory and regulatory basis for DEQ
providing a “no exposure” conditional exclusion from permit coverage.

Response The “no exposure” exclusion was explicitly included in EPA’s Phase II Storm
Water Rules adopted in 1999 (Chapter 40 Code of Federal Regulations §
122.26[g]). DEQ believes the statutory basis for offering the “no exposure”
exclusion also exists. EPA’s Guidance Manual for Conditional Exclusion
from Storm Water Permitting Based on “No Exposure” of Industrial
Activities to Storm Water states the following: “The intent of the no exposure
exclusion is to provide all industrial facilities regulated under Phase I of the
NPDES Program (with the exception of construction activities; Category (x)),
whose industrial activities and materials are completely sheltered, with a
simplified method for complying with the Clean Water Act.” (p. 2). No
modifications were made to the permits.

Comment #4 One commenter (3) raised concerns about the adequacy of the “storm resistant
shelter” required to qualify for the no exposure exclusion, as well as DEQ’s
ability to verify that all of the no exposure certifications are warranted.

Response The no exposure conditional exclusion is intended only for those facilities that
can ensure that storm water run-off is not contaminated by industrial activities
or materials. Therefore, if a protective cover does not completely prevent the
contact of storm water on these activities and materials, DEQ would not
consider this cover a “storm resistant” shelter for the purposes of evaluating a
site for no exposure. EPA’s Guidance Manual for Conditional Exclusion
from Storm Water Permitting Based on “No Exposure” of Industrial
Activities to Storm Water provides detailed information on the expectations
for facilities qualifying for the no exposure exclusion. DEQ anticipates that
relatively few facilities will qualify for this conditional exclusion, given the
large capital expense required for most industrial facilities to cover their
materials and activities, Therefore, the staff resources required to conduct
selected site visits to verify no exposure should be limited. No modifications
were made to the permits.
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Comment #5

Response

Comment #6

Response

Comment #7

Response

Two commenters (4 and 12) stated that municipal storm sewer authorities
(i.e., DEQ Agents) should also receive a copy of the no exposure certification
forms and the DEQ responses, while one (7) requested that DEQ or a
designated municipality should conduct an on-site verification of each facility
submitting a certification and then send a confirmation letter.

DEQ has revised Schedule D (Special Conditions) of the permits to include a
description of the involvement of DEQ Agents in the implementation of these
permits. DEQ may not be able to verify each no exposure certification
submitted. Where appropriate, DEQ will work closely with its Agent and the
municipal separate storm sewer system (if different from its Agent) to verify
no exposure has been achieved. DEQ has also revised the permits to state that
permittees will be notified regarding agency approval of the no exposure
conditional exclusion and the concurrent termination of permit coverage.

One commenter (4) recommended another criterion for limiting the
applicability of the no exposure exclusion should be a poor compliance and
envirommental performance history at a facility.

EPA’s criteria will be used to determine no exposure qualification and
certification. However, DEQ will consider compliance history, the sensitivity
of the receiving stream, and other criteria in selecting facilities to inspect for
no exposure verification. No modifications were made to the permits.

One commenter (12) recommended the deletion of Provision 2(a)(i) of this
section of the permits (specifying the provision of a storm resistant shelter as
the first step in the process of qualifying for the no exposure exclusion)
because it’s included in the EPA guidance manual referenced in Provision

2(a)(vi).

The provisions in 2(a) are outlining the requirements and actions necessary
for obtaining the no exposure exclusion certification. The EPA. guidance
manual is a tool that can be used to accurately determine how to achieve no
exposure. Thus, DEQ believes that both elements are necessary. No
modifications were made to the permits.
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SCHEDULE A

Signatory Requirements (1200-A and 1200-2)

Comment #8

Response

Two commenters (9 and 12) asked that the signatory requirements for the
1200-A and 1200-Z Storm Water Pollution Control Plan (SWPCP) be
updated and further clarified.

The federal requirements related to the individual signing the SWPCP
changed since the issuance of the previous 1200-A and 1200-Z general
permits, however, this change was not reflected in the draft permits. Rather
than revising the permits to incorporate these new signatory requirements,
DEQ referenced the federal rule citation that specifies these requirements in
the permits. The reason for making such a citation is that if the rules change
again within the five-year time frame for the permits, then the permit language
will not be consistent with federal rules.

SWPCP Requirements: Site Description (1200-A and 1200-2)

Comment #9

" Response

One commenter (12) suggested the inclusion of additional elements within the
SWPCP, such as a title page, location of spill kits, drainage structures, and
outfall descriptions.

These are all good suggestions, and the Department will consider
incorporating them into its Guidance Document for Preparation of the NPDES
Storm Water Pollution Control Plan. As SWPCPs are updated and revised,
these elements can be incorporated. No modifications were made to the
permits,
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SWPCP Requirements: Site Controls {1200-A and 1200-Z2)

Comment #10

Response

Comment #11

Response

Comment #12

Response

One commenter (11} recommended removing the phrase “technically and
economically feasible” from the management practices specified in the site
controls section of Schedule A. The concern was that such an assessment was
too subjective and allows facilities to easily opt out of certain measures.

DEQ continues to believe that technical and economic feasibility should be
considered in determining site controls. DEQ will consider developing
specific gutdance for conducting such feasibility assessments for inclusion in
the Guidance Document for Preparation of the NPDDES Storm water
Pollution Control Plan. No modifications were made to the permits.

One commenter (12) stated that containment should not just be for hazardous
materials, but also for other materials that can result in pollution of surface
waters.

The containment requirement is for all hazardous substances listed Chapter 40
Code of Federal Regulations, Part 302. This is a comprehensive of list of
substances and wastes that includes, but is not limited to, oils, fuels, solvents,
corrosives, and toxic materials. DEQ has replaced the term “hazardous
materials” with “hazardous substances” in Schedule A(2)(b)(i)(1) to more
accurately represent the term used for the 40 CER § 302 list.

Given the breadth of the materials covered in this definition, DEQ believes
1t’s not necessary to expand the list to a range of non-hazardous materials.
However, there may be some materials not on the 40 CFR § 302.4 list that
pose a risk to surface waters if spilled. DEQ will consider outlining examples
of such materials and risk conditions that warrant containment in its Guidance
Document for Preparation of the NPDES Storm Water Pollution Control Plan.

One commenter (11) stated that media filtration be specified within the
permits as an acceptable method for oil and grease removal.

The current permit language 1s broad enough to allow the use of media
filtration in situations where it would be effective in controlling oil and
grease. DEQ does not believe it is necessary to specifically reference media
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Comment #13

Response

Comment #14

Response

filtration as a control mechanism in the permit. No modifications were made
to the permits.

One commenter (11) stated that preventative maintenance programs for
pollution control devices entail cleaning, maintenance, and inspection in
accordance with manufacturer specifications.

DEQ does not necessarily believe that manufacturer specifications should be
the sole driver in developing a preventative maintenance program. However,
DEQ does believe that manufacturer specifications should be considered in
developing such a program. Accordingly, DEQ will consider including a
statement within the Guidance Document for Preparation of an NPDES Storm
Water Pollution Control Plan that recommends considering manufacturer
specifications in conducting cleaning, maintenance, and inspection activities.
No modifications were made to the permits.

In response to new language in the draft permit that recommends an employee
education and training frequency, one commenter (12) responded by
advocating that DEQ should require a minimum training frequency (i.e., at the
time of hire and annually thereafter, as recommended in the draft permit)

The permit requires an employee orientation and education program to inform
employees about the goals and components of the SWPCP. While we believe
that such a program is essential and provide guidance on training frequency,
the specific details regarding when, how often, and to whom the training
should be offered are more appropriately determined by the permittee. No
modifications was made to the permits.

SWPCP Requirements: Record Keeping and Internal Reporting

Comment #15

Response

One commenter (12) stated that visual observations should be a required
element of record-keeping by the permittee.

DEQ agrees and has revised the draft 1200-A and 1200-Z permits to include
visual observations as a record-keeping requirement.




Agenda Item G, Rule Adoption: Renewal of NPDES 1200-A and 1200-Z and WPCF 1000 General

Permits

July 26, 2002 EQC Meeting .
Attachment B Public Input and Department’s Response

Page 8 of 22

Additional Requirements (1200-A and 1200-Z)

Commenf #16

Response

Comment #17

Response

Two commenters (3 and 5) objected to the assertion in the 1200-A and 1200-
7 permts that “individual storm water discharges are not expected to cause
measurable increase in stream temperature...” These commenters stated that
industrial storm water discharges could have significant temperature impacts
during summer storms, and therefore, industrial permittees should be
responsible for addressing temperature concerns. They further assert that the
general permits cannot substitute for a temperature management plan required
by Oregon law because the permits do not contain any temperature-related
requirements.

Based on the information generated as part of the TMDL process to date,
DEQ has not determined that urban storm water run-off is a contributor to
elevated temperatures in streams that arc water quality limited for
temperature. For instance, the completed TMDL for the Tualatin Basin — a
highly urbanized basin — did not assign a temperature waste load allocation to
urban storm water run-off. These TMDL experiences indicate that industrial
storm water run-off is not a widespread problem that would lead DEQ to
mclude additional requirements in the 1200-A and 1200-Z permits. However,
if and when such storm water discharges are 1dentified as sources of concern
in a particular basin, and where waste load allocations are assigned, additional
management practices will be specified. Such requirements may be included
in an individual permit, a separate general permit for industries within a
particular basin, or another appropriate regulatory tool.

No medifications were made to the permits.

One commenter (3) stated that Willamette River Keeper will research
temperature issues associated with storm water discharges and submit their
findings to DEQ.

DEQ looks forward to receiving and evaluating this information.
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Comment #18
(1200-Z only)

Response

Comment #19

Response

Multiple commenters (2, 4, and 12) requested that the 1200-Z permit require,
rather than simply recommend, that permittees separate piping and drainage
systems for floor drains and other process discharge points from their storm
drainage system(s).

DEQ has retained the proposed language as permittees may have alternatives
to separating piping and drainage systems such as plugging or sealing floor
drains. The permit continues to prohibit non-storm water discharges, unless
they are otherwise authorized by DEQ.

One commenter (4) noted that DEQ is currently coordinating the efforts of a
work group focused on how to incorporate TMDLs into municipal storm
sewer permits. Since the guidance provided by this work group may have
implications for other storm water permits, the commenter suggested the
language in the 1200-A and 1200-Z regarding TMDLs be changed to reflect
the range of outcomes that could result from this process. The draft permit
language indicates that a different permit will be issued that includes waste
allocations, which is only one of the possible outcomes.

In addition, another commenter (6) recommended that DEQ ensure the permit
language related to the criteria for determining actions in response to the
TMDL (i.e., “assigned waste load allocations” vs. “contributor”) is consistent.

DEQ agrees that the commenter’s recommendation better represents the range
of actions that DEQ may take in response to a completed TMDL.
Accordingly, DEQ has revised the draft Schedule A(6) of the permits to state:
“If TMDLs are established and the discharge from a permitted source is
assigned a waste load allocation, other appropriate tools or application for
an individual or different general permit may be required to address that
allocation.”

Also, DEQ addressed the language consistency issue by using the phrase “.....
assigned a waste load allocation™ in both Schedule A(3) and Schedule A(5) of
the 1200-Z permit. '
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Comment #20

Response

Comment #21
(1200-Z only)

Response

One commenter (8) objected to issuing general storm water permits {o any
source discharging to a water body with established TMDLs. Individual
permits should be issued to these sources that contain quantifiable and
enforceable limits. In addition, another commenter (3} stated that additional
permit requirements should exist for permittees discharging to water bodies
that are water quality limited, even if TMDLs have not been established. The
requirements should focus on steps to reduce the pollutants for which the
water body is water quality limited.

DEQ does not believe that individual permits are necessary for storm water
discharges to TMDL streams. If, during the development of a TMDL, storm
water discharges are determined to be a specific source of concern and
assigned waste load allocations, DEQ will (as noted in the response to
Comment #18) use an alternative regulatory tool or permit (an individual
permit would be one option) to address the waste load allocation.

The storm water general permits are designed to facilitate the implementation
of best management practices that will reduce the loading of typical pollutants
in storm water, largely by emphasizing pollution prevention. DEQ believes
limitations and strategies designed to reduce the discharge of specific
pollutants should be driven by the TMDL process, and would be
accomplished through the development of other tools than the broad 1200-A
and 1200-Z permits. ‘

No modifications were made to the permits.

One commenter (14) stated that DEQ should modify the 1200-Z permit to
require selected industries to monitor for mercury in storm water discharges.
As DEQ develops the mercury TMDL for the Willamette, the agency will
need to identify and control the sources of mercury, as well as establish
baseline data on mercury discharges. The commenter asserted that requiring
such monitoring in the 1200-Z permit will assist in achieving these objectives.

DEQ believes 1t would be more appropriate to wait for the Willamette River
mercury TMDL before requiring mercury monitoring by selected 1200-Z
permittees, since the Willamette TMDL process has not yet identified mercury
discharges in industrial storm water to be a specific source of concern. If
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Comment #22
(1200-Z only)

Response

Comment #23

industrial storm water discharges are identified as a source of concern and
assigned waste load allocations, DEQ may then require certain permittees to
monitor for mercury and implement appropriate best management practices.
In addition, a benchmark for mercury may also be established through this
process. Further, if a specific facility(s) is identified as major problem source
of mercury storm water discharges through inspections and associated
monitoring by DEQ or other agencies, DEQ can terminate the facility’s
general permit coverage and require they apply for an individual NPDES
permit. The individual permit would require monitoring and many other
requirements related to the specific facility. No modifications were made to
the permit.

One commenter (14) requested that DEQ add language to the 1200-Z permit
requiring automotive wrecking yards to remove mercury switches from
automobiles prior to crushing of the cars, as authorized by HB 3007 (The
Mercury Reduction Act) that was passed by the 2001 Legislature. The
industrial storm water permit can be utilized as an implementation mechanism
for this HB 3007 provision.

DEQ’s Hazardous Waste Program has been assigned responsibility for
implementing HB 3007 for the agency. Specifically, the Hazardous Waste
Program is tasked with providing technical assistance and gutdance to
wrecking yards and local governments regarding the proper removal and
management of mercury switches from automobiles. DEQ believes that the
1200-Z general permit is not the appropriate mechanism for ensuring the
removal of mercury switches at wrecking yards. Although the proper removal
of these switches could potentially impact storm water quality at wrecking
yards, this type of best management practice is much more directly related to
the functions of the agency’s Solid and Hazardous Waste Programs.
Furthermore, it is likely that many auto wrecking yards do not have point
source discharges of storm water, and thus, would not be required to obtain a
1200-Z permit. Thus, if management practices were included in the 1200-Z
permit, they would apply to a very small number of facilities. Therefore, we
believe it is more appropriate to implement management practices through the
Solid and Hazardous Waste Program, which will reach a broader audience.
No modifications were made to the permit. No modifications were made to
the permat.

One commenter (3) questioned why the draft 1200-A and 1200-Z permits do
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Response

not reference the Oregon Salmon Plan’s goals and requirements. The
commenter advocated for more monitoring and reporting of discharges to
streams where salmonids are present.

In an effort to address the Oregon Plan goals, DEQ is continuing its work to
review, develop, and improve water quality standards designed to protect
salmonids, as well as other beneficial uses. In water bodies and sub-basins
that do not meet water quality standards, DEQ is developing TMDLs.
Included in those TMDLs, are waste load allocation for point sources. The
NPDES permits that DEQ issues are the mechanisms for implementing water
quality standards and TMDL waste load allocations. As water quality
standards expand and/or change or TMDLs are modified, DEQ’s NPDES
permit requirements (e.g., storm water benchmarks) will be revised to reflect
these changes. No modifications were made to the permits.

Code of Federal Regulations Storm Water Discharge Limitations

(1200-Z only)

Comment #24

Response

One commenter (2) asked for clarification on where the discharge limitations
are applied (i.e., sampling locations).

DEQ has revised the table to better clarify the source of the run-off for the
applicable limitation. For sampling procedures or a description of sampling
points, see Schedule B.

Storm Water Benchmarks (1200-A and 1200-Z)

Comment #25

Response

One commenter (3) advocated for the establishment of benchmarks for two
new parameters: temperature and turbidity.

As explained in the response to Comment #15, DEQ has yet to identify urban
storm water run-off as a contributor to elevated temperatures in water quality
limited streams. Waste load allocations for temperature have not been
assigned to urban storm water during any completed TMDL process. Thus,
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Comment #26

Response

DEQ believes that requiring monitoring and benchmarks for temperature at all
industrial storm water permittees 1s not warranted at this time.

Turbidity is an instream water quality standard. To determine compliance
with the turbidity standard, a permittee would need to monitor the stream or
river both upstream and downstream of their facility and conduct a
comparative analysis. Furthermore, many facilities discharge to a storm
sewer system, and it would not be possible for those facilities to determine
compliance with an instream standard. DEQ has commuitted to revising its
turbidity standard. The feasibility of establishing turbidity benchmarks in
future permits will be assessed once the turbidity standard 1s revised.
Currently, DEQ believes that the total suspended solids (TSS) benchmark
provides an adequate indicator of turbidity problems.

No modifications were made to the permits.

One commenter (3) questioned DEQ’s methodology and reasoning in using
acute water quality standards and a 5:1 dilution factor in establishing the
benchmarks for metals. Chronic water quality standards would be more
appropriate given that rainfall is more of a consistent, rather than episodic,
phenomenon western Oregon, according to the commenter.

Although storm events occur frequently in western Oregon during winter
months, DEQ believes that when viewed over the course of an entire year,
such storm events are much more episodic in nature than continuous. Hence,
using an acute water quality standard for setting benchmarks is deemed more
reflective of the impacts of storm water on surface water bodies. DEQ also
believes that using a dilution factor in determining these benchmarks is
consistent with the assumptions and principles employed by DEQ when
setting effluent limits for other NPDES wastewater discharge permits. It is
reasonable to assume some level of dilution, but given the variability of storm
water discharges, establishing a scientifically precise dilution rate is not
feasible. As aresult, DEQ developed the 5:1 dilution factor using best
professional judgment. No modifications were made to the permits.
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Comment #27

Response

Comment #28

Response

Comment #29
1200-Z only

Response

One commenter (3) objected to the establishment of pH benchmark range of
5.5t0 9.0 S.U. in the 1200-A and 1200-Z permits, since the water quality
standard is 6.0 to 9.0 S.U. The commenter views such a discrepancy as
inconsistent with state and federal anti-backsliding policies and conflicts with
the anti-degradation requirements of state and federal law.

The pH benchmark was lowered from 6.0 S.U. to 5.5 S.U. during the previous
permit renewed in 1997 to account for lower pH levels in rainfall experienced
by some permittees. Low rainfall pH levels were detected at various locations
in the state and at various times of the year. Since the lowered pH range is
based on natural conditions, DEQ believes such a benchmark is not
inconsistent with anti-backsliding and/or anti-degradation laws and policies.
In addition, since the same pH range was included the previous 1200-A and
1200-Z permits, no backsliding or anti-degradation issues exist. No
modifications were made to the permits.

Two commenters (2 and 4) noted that the pH benchmark should be stated as
5.5 to 9.0 S.U.,, rather than 5.5. to 9 S.U.

DEQ has revised the 1200-A and 1200-Z permit to reflect this correction.

Two commenters (2 and 4) inquired whether the E. Coli benchmark (and
associated monitoring) in the draft 1200-Z permit that applies only to landfills
(disposing septage and biosolids on-site) and wastewater treatment plants
would also apply to any storm water discharges released to a stream or
mumnicipal storm sewer system subject to a TMDL for bacteria.

If storm water discharges from industrial sources are specifically identified as
a source of bacteria and assigned a waste load allocation through the TMDL
process, it would be appropriate to no only require monitoring and analysis,
but also to establish required best management practices for the dischargers.
However, such requirements may be included in a separate basin-specific
general permit, an individual permit, or another regulatory tool, rather than in
the 1200-Z permit. No modifications were made to the permits.
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Review of SWPCP

Comment #30

Response

Comment #31

Response

Comment #32

Response

One commenter (12) stated that Schedule A(9) of the 1200-A and 1200-Z,
outlining requirements for reviewing the SWPCP 1n response to not meeting
benchmarks, is confusing and unclear. The commenter suggested that this
section be revised to be more explicit in explaining when SWPCP review and
revisions need to occur.

DEQ has revised the 1200-A and 1200-Z permits to state the following: “...
the permittee must investigate the source of elevated pollutant levels and
review, and if necessary, revise their SWPCP within 60 day of receiving
sampling results.”

One commenter (4) stated that this section of the 1200-A and 1200-Z permit
should explicitly require the permittee to both investigate the source of
elevated pollutant levels and take action to resolve it.

The permits do require the permittee to investigate sources, review, and (as
added in response to Comment #30) if necessary, revise the SWPCP within
60 days. SWPCP revisions would outline new actions the permittee is
committing to undertake. Further, the permittee is required to continue
sampling until the storm water discharge consistently meets benchmarks. No
modifications were made to the permits.

One commenter {12) requested DEQ to define “background or natural
conditions”, as referenced in Schedule A(9)(c) of the 1200-Z permit and
Schedule A(8)(c) in the 1200-A permit. If’s unclear whether background
would be considered groundwater infiltration, run-on from adjacent property,
or some other definition.

These terms are not defined more specifically to allow a case-by-case
determination. Groundwater infiltration and run-on from adjacent property
would both likely be considered background/natural conditions. No
modifications to the permits.
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SCHEDULE B

Monitoring and Reporting Requirements (1200-A and 1200-2)

Comment #33 Several commenters (2, 3, 4, and 5} advocated for monitoring of additional
parameters by 1200-Z permittees. These parameters include temperature (3
and 5), turbidity (3), and bacteria (2 and 4).

Response As explained in the responses to comments on the temperature management
plan (Schedule A(3)) and benchmarks (Schedule A(8)), DEQ believes that
monitoring of additional parameters should be based on the results of the
TMDL process for various basins. If waste load allocations are assigned to
storm water run-off for parameters not currently addressed by the 1200-Z
permit, permittees may be required to monitor for such parameters, and
implement specific measures to limit the discharge of the pollutants of
concern. These additional requirements may be incorporated into a separate
basin-specific general permit or an individual permit.

No changes were made to the permits.

Comment #34  One commenter (3) stated that the monitoring frequency required for 1200-A
and 1200-Z permittees should be increased from twice per year to at least four
times per year to provide more reasonable assurance of the types and
concentrations of pollutants being discharged in storm water.

Response The monitoring required under the 1200-A and 1200-Z permits entails
capturing “grab” samples of storm water for the purpose of conducting a
general assessment of the relative effectiveness of a permittee’s best
management practices. DEQ believes that two sets of samples per year is
sufficient to allow the permittee to conduct this general assessment. This
monitoring is not designed to fully characterize storm water discharges.
Because of the significant variability of such discharges, grab samples —
regardless of the number taken — will not be sufficient to accurately
characterize storm water quality. To ensure an accurate characterization,
flow-weighted composite samples would need to be captured and analyzed.
This type of monitoring is not technically or economically feasible for many
1200-A and 1200-Z permittees. No modifications were made to this section
of the permits.
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Comment #35  One commenter (3) objected to the allowance in the 1200-A and 1200-Z
permits for eliminating monitoring when benchmarks have been met over the
course of four consecutive monitoring cycles. The commenter agreed that
reduced monitoring is appropriate, but a complete cessation of any monitoring
requirements would remove any incentive for permittees to continue the
implementation of best management practices.

Response DEQ believes that because most storm water best management practices
(BMPs) involve operational changes and, when they are implemented for two
or more years at a facility, the BMPs become institutionalized elements of
facility operations for most permittees. As a result, BMPs will likely continue
at most permitied facilities, regardless of the presence of on-going monitoring
requirements. However, DEQ did not intend to allow a complete cessation of
monitoring over the life of a facility’s operation. Schedule A(2){(c)(iv) states
that monitoring data from the previous permit period can be used to meet the
waiver requirement. Although the provision does allow the monitoring
waiver to extend from one permit period to another, if no monitoring data is
available from the previous permit, the waiver cannot continue. Thus, in such
sitnations, monitoring would be reinstated at the outset of the new permit
period. If there is a time lag between the expiration date of an existing permit
and the issuance of a renewed permit, the terms and conditions of the existing
permit (e.g., the monitoring waiver) would continue to be in effect for
permittees submitting permit renewal applications.

DEQ has clarified Schedule A(2)(c) of the 1200-A and 1200-Z permits to
more explicitly state that if no monitoring occurred during the previous permit
period, monitoring requirements are reinstated at the outset of the renewed
permit period. Monitoring could then be discontinued again if benchmarks
are met for four consecutive monitoring events.

Comment #36  One commenter (7) noted that the requirement in Schedule B(1)(d) of the
1200-A and 1200-Z permits regarding monitoring locations may be
impossible to comply with for a permittee sharmg the same storm water
conveyance system with another permittee located tmmediately upstream -
from it. The commenter recommended adding the following phrase to this
section of the permits: “....or other sampling locations as detailed in the
storm water pollution control plan.”
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Response

Comment #37

Response

Comment #38

Response

Comment #39

DEQ has revised Schedule B(1)(d) to allow for other sampling points if
approved in writing by the Department or 1ts Agent.

One commenter (12) advocated for the removal of the proposed langnage in
the draft 1200-A and 1200-Z permits stating that parameters be analyzed on
samples from the same storm event. According to the commenter, this
provision places an unnecessary economtic burden on permittees with
numerous monitoring locations, some of which may be difficult to sample.

DEQ has revised the footnote at the bottom of the table in Schedule B(1)(a) of
the 1200-A and 1200-Z permits to state: “Parameters should be analyzed on
samples collected from the same storm event.” This wording reflects DEQ’s
preference for the type of sampling protocol to be followed, while providing
flexibility in situations where such a sampling approach is not reasonable or
practical.

One commenter (12) noted that the monitoring waiver in Schedule B(2)}(b) of
1200-A and 1200-Z permits doesn’t specify whether only self-monitoring
results can be used to receive the sampling, or if monitoring results obtained
by regulatory agencies during inspections can also be used to obtain the
waiver.

DEQ has clarified the language in Schedule B(2)(b) to explicitly state that
only self-monitoring results can be used to obtain the monitoring waiver. The
compliance monitoring conducted by DEQ or its local government agents
may not be focused on the full suite of parameters specified in the permit
(e.g., a complaint response that 1s related to a particular pollutant of concern).
Therefore, this agency data will often not be as comprehensive as self-
monitoring data. In addition, DEQ believes the permittees benefit from
regular self-monitoring by using the data they collect to evaluate the
cffectiveness of their best management practices.

One commenter (12) stated that the 1200-A and 1200-Z permits be clarified to
indicate that the monitoring waiver will not be granted if results from samples
collected by DEQ or its agents during the same sampling period demonstrate
that benchmarks have been exceeded. Further, the commenter recommended
that the permits clarify that the re-instatement of monitoring requirements can
occur if samples collected by DEQ or its agents reveal benchmarks have been
exceeded.
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Response

Comment #40

Response

Comment #41

Response

Comment #42

Response

DEQ has added language to Schedule B(2)(b) of the 1200-A and 1200-Z
permits stating that the monitoring waiver cannot be exercised if results from
samples collected by DEQ or its agents during the same sampling period
demonstrate that benchmarks have been exceeded. In addition, Schedule
B(2)(b)(11i) has been clarified to indicate that monitoring may be re-instated if
future sampling efforts by the permittee or by DEQ or its agent demonstrate
benchmarks were exceeded.

One commenter (12) recommended that permittees report not only the
minimum detection Himits for analyzed samples, but also report the analytical
methods used.

DEQ hag added wording to Schedule B(3)(a) of the 1200-A and 1200-Z
permits to require permittees to include the analytical methods used, as well
as minimum detection limits, in the annual reports submitted to DEQ.

One commenter (12) stated that Schedule B(3)(b) requiring written
notification when the monitoring reduction waiver is exercised is redundant
because the same provision is found in Schedule B(2)(b)(vi). Also, the
commenter stated that linking this notification to the SWPCP
Update/Completion, as is done within B(2)(b)(vi) is confusing and
inappropriate.

DEQ is retaining the monitoring reduction notification provision in B(3)(b)
because it is both a permit reporting requirement and a condition of the
monitoring reduction waiver. However, DEQ has corrected the parenthetical
reference in Schedule B(2)(b)(vi) from Schedule B(3)(c) to Schedule B(3)(b).
In addition, DEQ has clarified in Schedule B(3)(b) that notification must be
made prior to exercising the waiver.

One commenter (12) stated that Schedule B(3)(c) and B(3) needs to be
clarified and simplified, and to explain the difference between SWPCP
Update/Completion and SWPCP Revision.

To clarify the differences between SWPCP Updates/Completions and SWPCP
Revisions, DEQ has revised the headings that include these terms. SWPCP
Update/Completion refers to initial plan development or updates designed to
incorporate changes in facility operations, whereas SWPCP Revision refers to
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changes made to the plan by the permittee to address benchmark exceedances.

pH Monitoring for Sand and Gravel Mining Operations (WPCF 1000
and NPDES 1200-A)

Comment #43 ~ One commenter (13) stated that weekly pH sampling for rock crushing
operations (in addition to monthly storm water monitoring) is unnecessary, as
pH is not influenced by rock crushing activities. Any fluctuations in pH are
attributable to changes in natural conditions.

Response DEQ has revised Schedule B(1) of the WPCF 1000 permit and Schedule
B(1)(b) of the NPDES 1200-A permit fo state that weekly pH monitoring is
only required for facilities engaged in concrete truck washing activities,

Reporting Requirements: (NPDES 1200-A)

Comment #44  One commenter (1) requested that the 1200-A permit require that monitoring
reports for those permitted sites under the jurisdiction of DOGAMI be
submitted only to DOGAMI, rather than both DEQ and DOGAMI. This will
minimize the administrative burden on the permittees.

Response DEQ has revised Schedule B(3)(a) of the 1200-A permit to state that
monitoring data be submitted to DEQ or DOGAMI for those permitted sites
under DOGAMT’s jurisdiction. A memorandum of agreement (MOA) was
developed between DEQ and DOGAMI that specifies the types of documents
and information (e.g., monitoring reports) that is to be shared between the two
agencies. This MOA ensures that DEQ, upon request, will receive all of the
monitoring data permittees submit to DOGAML
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SCHEDULE C

Compliance Conditions (NPDES 1200-A and 1200-Z)

Comment #45  One commenter (11) recommended that DEQ include a maximum acceptable
time frame for implementation of storm water best management practices or
site conftrols that require capital improvements in Schedule C(1), (2), and (3).

Response Since the permits cover a wide array of industries and activities, DEQ does
not believe that a “one size fits all” time mitation 1s appropriate to include
within the permits. No modifications were made to the permits.

SCHEDULE D

Special Conditions (NPDES 1200-A and 1200-Z)

Comment #46  One commenter (11) stated that Schedule D(3)}(a)(i), defining the definition of
capital improvements related to treatment, be modified to include media

filtration.

Response DEQ has modified Schedule D(3)(a)(i) to include media filtration in the list of
treatment best management practices included in the definition of “capital
improvements.”

SCHEDULE F

NPDES General Conditions (NPDES 1200-A and 1200-Z, and WPCF
1000) '

Comment #47  One commenter (10) recommended changing the wording in Schedule
F(A)(5)(d) related to fee payments to be more consistent with the other
conditions in Schedule F(A)(5).
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Response While DEQ appreciates the suggestion to revise this provision of the 1200-A
and 1200-Z permits to improve consistency, these provisions are directly from
federal or state regulations, and DEQ includes them in all permits. Thus, no
change 1s made to this Schedule of the permits.
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Presiding Officers’ Report on Public Hearings

Department of Environmental Quality

Memorandum

To: Environmental Quality Commission

From:

Subject:

Kevin Masterson, Water Quality Division

WPCF 1000 General Permits

Overview of Public Hearing Dates, Times and Locations

Date: June 11, 2002

Presiding Officers' Report for Rulemaking Hearings in May 2002
Title of Proposal: Amendment of Rules {o Renew NPDES 1200-A and 1200-Z and

Portland, OR 97204

Bend, OR 97701

Date and Time | May 17, 2002 at 10am | May 20, 2002 at 10am | May 20, 2002 at 7pm
Location DEQ Headquarters City of Bend Lane County

Room 3A City Council Chambers | Harris Hall

811 SW 6™ Ave. 710 NW Wall 125 E. 8™ Ave.

Eugene, OR 97401

2825 E. Barnett Rd.
Medford, OR 97501

Date and Time | May 22, 2002 at 2pm May 22, 2002 at 7pm
Location Smullin Education Ctr | Pendleton Convention
Lecture Hall #1 Center
Rogue Valley Medical | Room 1
Center 1601 Westgate

Pendleton, OR 97801

Summary of Public Hearings

PORTLAND HEARING: Ranei Nomura, DEQ Water Quality Division, was the presiding

officer. The rulemaking hearing was convened at 10:30 a.m. and closed at 10:55 a.m. Five

people were in attendance: Brent Foster, Willamette River Keeper, Wayne Wooster, Goldendale
Aluminum Company, Rick Fischl, Clean Water Services, John Wohler, Rod McLellan Company,

and Sebrina Alberg, City of Portland Bureau of Environmental Services. Mr. Foster and Mr.
Wooster provided oral comments at the hearing.

Brent Foster, Willamette Riverkeeper, 2021 SE 44" Ave, Portland, QR 97215

Mr. Foster indicated that he would also be submitting written comments. He focused his
comments on the NPDES 1200-A and 1200-Z permits. He said that there were significant
problems with the existing permit. He also commented on the lack of resources to implement the
storm water program and suggested that the changes be made to the current permits to take this
into consideration. Generally, he said the monitoring needs to be strengthened and
encouragements for compliance should be added. Mr. Foster also expressed concern about the
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lack of a temperature benchmark and suggested that monitoring for temperature should be
required to demonstrate that there is no temperature problem. He stated that one big parking lot
could cause a problem and that there is a lack of data. He questioned the lack of a discussion on
turbidity, which could have a significant adverse effect and since it is not a toxic it would be
cheap to monitor. He also expressed concern about the use of the acute standard for the
benchmarks and the 5:1 dilution factor. He commented that the pH benchmark went down to 5.5
but is not conditioned in the permit in such a way that the permittee has to demonstrate that it is a
background condition as other parameters. He also questioned whether or not this was
backsliding or if there were antidegradation issues with this lower level of pH. Mr. Foster
suggested that the frequency of reporting be quarterly and focus on fall monitoring, and he had
problems with no monitoring towards the end of the permit period, suggesting that permittees
would not continue with their management practices if they do not have to monitor because they
are forgetful. He suggested a tiered compliance scenario with increased monitoring for
noncompliance with the permit and for violating benchmarks. Mr. Foster also questioned the
language change at the bottom of the face page of the permit. He said that the language seems to
allow discharge where the previous language did not. He also stated that a general permit is not
appropriate for a waterbody with a TMDL and would only work if the general permuit is
developed for the most sensitive situation. For water quality limited streams, he stated that
increased monitoring was important. Mr. Foster commented that the permit should require, not
just recommend, that wastewater piping be segregated from storm water piping. Finally, he
questioned EPA’s regulations for no exposure, asking if they are consistent with the Clean Water
Act and reminded DEQ that it is required to implement the Clean Water Act. He also asked what
is meant by storm resistant shelter and that the wording should be changed from protecting
industrial materials form storm water to protecting storm water from industrial materials.

Wayne Wooster, Goldendale Aluminum Company, 85 John Day Dam Rd., Goldendale, WA 98620
Mr. Wooster expressed support for the NPDES 1200-Z permit and indicated that he would be
submitting written comments.

EUGENE HEARING: Bill Perry, DEQ Western Region, was the presiding officer. The
rulemaking hearing was convened at 7:00 p.m. and closed at 7:30 p.m.” One person was in
attendafnce: Mark McCormick, Willamette Industries. No one provided oral or written comment.

BEND HEARING: Walt West, DEQ Eastern Region, was the presiding officer. The rulemaking
hearing was convened at 10:15 a.m. and closed shortly thereafter. There was no one in
attendance.

PENDLETON HEARING: Dan Labato, DEQ Eastern Region, was the presiding officer. The
rulemaking hearing was convened at 7:00 p.m. and closed at 7:45 p.m. One person was in
attendance: Sean Moriarty, Fleetwood Travel Trailers of Oregon. No one provided oral or
written comment

MEDFORD HEARING: Brad Prior, DEQ Western Region, was the presiding officer. The
rulemaking hearing was convened at 2:30 p.m. and closed at 3:00 p.m. Two people were in
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attendance: Andy Cole, Gibson Steel Basins and Douglas Paul, Gibson Steel Basins, No one
provided oral or written comment.




Agenda Item G, Rule Adoption: Renewal of NPDES 1200-A and 1200-Z and WPCF 1000 General
Permits
July 26, 2002 EQC Meeting

Attachment D
State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
for
WPCF 1000, NPDES 1200-A and 1200-Z General Permit Renewals

Questions to be Answered to Reveal
Potential Justification for Differing from Federal Requirements.

1.  Are there federal requirements that are applicable to this sitaation? If so, exactly what are
they?
The Department 1s proposing to renew Nattonal Pollutant Discharge Elimination System (NPDES)
General Permits 1200-A for storm water runoff from non-metallic mineral mining and 1200-7 for
storm water runoff from industrial activities and Water Pollution Control Facilities (WPCF)} General
Permit 1000 for non-metallic mineral mining activities that dispose of wash water and storm water
through seepage or evaporation ponds. Of these three permits, only NPDES 1200-A and 1200-Z are
issued pursuant to federal requirements. The following federal requirements apply to the NPDES
1200-A and 1200-Z: '
¢ 40 Code of Federal Regulations (CFR) §122.26 Storm water discharges
o 40 CFR §122.28 General Permits
o 40 CFR §411 Cement manufacturing facilities for runoff from material storage piles
o 40 CFR §423 Steam powered electric power generation facilities with coal handling and storage

facilities

o 40 CFR §443 Manufacturing of asphalt paving and roofing emulsions

2. Arethe applicable federal requirements performance based, technology based, or both with the
most stringent controlling?
Requirements pursuant to 40 CFR §411, 423 and 443 are both technology-based and performance-
based, with limitations established for storm water runoff from specified industries. The other federal
requirements pertain to program administration so the question is not applicable. 40 CFR §122.26
specifies the types of storm water discharges requiring NPDES permits and 40 CFR §122.28 General
Permits outlmes permitting procedures for general permit development.

3. Do the applicable federal requirements specifically address the issues that are of concern in
Oregon? Was data or information that would reasonably reflect Oregon's concern and
sitnation considered in the federal process that established the federal requirements?

The applicable federal requirements do address permit specific issues in Oregon. Data and
information used to establish the federal requirements can be reasonably assumed to reflect Oregon’s
concerns.

4,  Will the proposed requirement improve the ability of the regulated community to comply in a
1ore cost effective way by clarifying contusing or potentially conflicting requirements (within
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or cross-media), increasing certainty, or preventing or reducing the need for costly retrofit to
meet more stringent requirements latex?

The general permits proposed for renewal do clarify several permit requirements. In addition, in
December 1999, EPA adopted regulation to allow NPDES industrial storm water permittees to certify
that storm water runoff from their site is not exposed to industrial activities, If “no exposure” is
achieved, the facility can certify as such and be excluded from the permitting requirement. This
conditional exclusion was previously only available to specific industrial categories. The expansion
of the exclusion to other categories and the process 1o qualify for “no exposure” as adopted by EPA
will be proposed for the renewal of NPDES General Permit 1200 A and Z for storm water discharges
from industrial activities. This eliminates the discrepancy that currently exists between state and
federal requirements, and will be more cost effective for the regulated community in the instances
when a permit is no longer required because the “no exposure” qualification criteria have been met.

5. TIsthere a timing issue which might JllStlfy changing the time frame for implementation of
federal requlrements"
There is no timing issue. The applicable federal requirements are currently implemented in the
existing permits and will continue to be effective in the proposed permits. These general permits
expire on June 30, 2002, and their renewal does not conflict with any federal requirements.

6.  Will the proposed requirement assist in establishing and maintaining a reasonable margin for
accommodation of uncertainty and future growth?
The proposals do not affect the issue of accommodation of uncertainty and future growth.

7. Does the proposed requirement establish or maintain reasonable equity in the requirements for
various sources? (level the playing field)
The proposed permit renewals maintain reasonable equity for sources that are required to be under
permit. Renewal of the NPDES 1200-Z will further establish equity by extended the “no exposure”
permit exclusion process to all industrial activities covered under this permit.

8.  Would others face increased costs if a more stringent rule is not enacted?
No.

9.  Does the proposed requirement include procedural requirements, reporting or monitoring
requirements that are different from applicable federal requirements? If so, Why? What is
the "compelling reason" for different procedural, reporting or monitoring requirements?
The NPDES 1200-A and 1200-Z are generally similar to EPA’s NPDES general permits for storm
water runoff and contain similar procedural, reporting and monitoring requirements. However, the
EPA general permit has been developed to address specific industrial categories, which is different
than the approach taken by the Oregon permitting program. During the previous renewal process, the
Department determined that it was not necessary to maintain permit requirements specific to
industrial categories. Monitoring requirements were also reduced during the previous renewal
process to reflect indicator parameters and benchmark levels for these parameters based on data
collected from Oregon facilities during the first five years of the permit (1991 to 1996).
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10. Is demonstrated technology available to comply with the proposed requirement?
Yes.

11. Will the proposed requirement contribute to the prevention of pollution or address a potential
problem and represent a more cost effective environmental gain?
Yes, the NPDES 1200-A and 1200-Z focus on pollution prevention as a best management practice for
controlling pollutants discharged in storm water. In addition, the “no exposure” exclusion proposed
in the 1200-A and 1200-Z promotes pollution prevention by allowing facilities to be exempt from the
permit requirement if storm water is not exposed to industrial activities and materials.
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Rulemaking Proposal
for :

WPCYF 1000, NPDES 1200-A and NPDES 1200-Z General Permit Renewals

Fiscal and Economic Impact Statement

Introduction
The Department is proposing to renew the following general permits through rulemaking:
e  Water Pollution Control IFacilities (WPCI) General Permit 1000 for non-metallic mineral mining
activities that dispose of wash water and storm water through seepage or evaporation ponds,
» National Pollutant Discharge Elimination System (NPDES) General Permit 1200-A for storm water
runoff from non-metallic mineral mining, and
» NPDES General Permit 1200-Z for storm water runoft from industrial activities.

The following table summarizes both existing permittees and estimated new permitiees.

WPCF 1000, NPDES 1200-A and NPDES 1200-Z Permittees

PomitTyps |-

- applications)

NPDES 1200-A

188

30
NPDES 1200-Z 805 30
WPCF 1000 98 14
Total 1,091 124

Overview of Fiscal Impact
Existing Permittees: There are no major changes to permit requirements that would increase operating

costs for the existing permit holder. Therefore, the Department does not anticipate an increase in expenses
for compliance with this renewed permit over and above the expenses incurred with the previous WPCF
1000 and NPDES 1200-A and 1200-Z permits. However, general permit application and annual fees were
mereased by 20% effective July 1, 2001.

New Permittees: New applicants would incur costs as discussed later in this statement. The cost of permit
compliance will vary considerably for new facilities depending on the size and complexity of the
operation. Other factors that will determine the cost for compliance include the type of facility, the level
of employee expertise available to conduct monitoring and other compliance tasks, the costs for training
employees, and the potential need to hire external confractors or consultants to perform some compliance
tagks. Please see the following sections for more information on estimated costs. Also provided at the
end of this section are summary tables further explaining how the Department armived at these costs.

General Pablic

The general public may be indirectly affected by the proposal. Businesses and mumicipalities ¢could pass the
additional permit costs to consumers in the form of marginally higher prices for goods and services.
However, the potential price impact for consumers is expected to be minimal.
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Small Business

In developing the NPDES storm water regulations, EPA focused on industrial activities with primary
Standard Industrial Classification (SIC) codes in the manufacturing and transportation sectors. Business
size, as measured by number of employees, is unrelated to SIC code. Costs to small businesses obfaining
NPDES permit coverage for the first time will be significant; this was also the case during the previous
permit period. The Department estimates that over the S-year term of the permit total costs for the NPDES
1200-A or 1200-Z, could be from $3,840 to $4,180. However, small business facilities are typically less
complex, and thus, storm water management is generally easier. In most cases, the Department expects that
small business will qualify for a conditional exclusion from the requirement to obtain a permit 1f there is no
exposure of industrial activities and matertals to storm water. This conditional exclusion would require that
businesses submit certification of no exposure to the Department every five years and is a proposed change
i the NPDES 1200 A and 1200-Z. To keep permit application costs lower, the Department does allow
multiple quarry sites to be covered under the NPDES 1200-A provided each site is less than 10 disturbed
acres. :

Small businesses obtaining coverage under the WPCF 1000 for the first time may see costs in the range of
$4,155 to $6,880 to comply with this permit over five vears. Since this permit is for wash water disposal
onsite, the no exposure provision discussed previously for the NPDES 1200-Z does not apply.

As 15 the case with all three permits, the permit conditions that require the previously discussed expenditures
have not changed since the previous permit period; businesses covered under the previous permit likely
experienced the same range of costs.

Large Business ‘
Large businesses obtaining permit coverage under these permits for the first time will likely have the

greatest costs. However, the conditional exclusion from the requirement to obtain an NPDES 1200-Z if
there is no exposure of industrial activities and materials to storm water is also available to large businesses.
Costs for the compliance with the NPDES 1200-A over a five year period are in the range of $3,840 to
$14,330, and $4,180 to $26,530 for the NPDES 1200-Z. The range of costs for the WPCF 1000 are in the
range of $4,155 to $6,880. Permit application costs may be lower for NPDES 1200-A permittees than for
WPCF 1000 and 1200-Z permittees because the Department allows multiple quarry sites to be covered
under one permit provided each site is less than 10 disturbed acres.

Local Governments and State Agencies

Municipalities may have the need for any combination and number of the permits proposed for renewal if
they operate industrial activities described in the NPDES storm water regulations or have wash water
disposal activities at quarry sites regulated by the WPCF 1000. As such they can expect to experience the
same costs as small and large businesses.

Assamptions
To derive the costs for proposed monitoring, reporting, and plan development requirements for new

permittees the Department roughly estimated the average hourly wages for a facility’s employees to
perform these activities. For routine monitoring activities, an estimate of $15 per hour was used and for
activities that are considered to be more technical in nature an estimate of $50 per hour was used. Due to
the individual nature of each operation, these estimates are examples and may not exactly represent costs
for any one specific facility. Costs may be greater if consultants are used. However, the permt
requirements are not complex and consultants are not required to implement the provisions of these
permits.
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Housing Cost Impact Statement

The Department has determined that this proposed rulemaking will have no effect on the cost of

development of a 6,000 square foot parcel and the construction of a 1,200 square foot detached single
family dwelling on that parcel.

Estimated Annual Costs for Proposed WPCF 1000 permit

‘Required ltem or’

N otior . Assumptions = : Yea_'r_""i Year2 Yea_f 3 Ye’"af 4 ._-f'-Y_ea!'_'5 .
Permit e fees donot increase $485
Application Fee during permit period
Annual permitfee | ¢  fees do not increase $330 $330 $330 $330

during permit period
Completing e varies based on facility $100 -
application size and complexity $200
o 2 -—4hours @ $50/hr .

Inspection of e operating 24 - 52 weeks $90 - $90 - $90 - $90 - $90 -
operation e 15 minfweek @ $15/hr $195 $195 $195 $195 $195
o daily when

operating
* monthly

when not

operating
Inspection of e operating 24 - 52 weeks $180 - $180 - $180 - $180 - $180 -
adjacent streams, | , 30 in fweek @ $15/hr $390 $390 $390 $390 $390
3 times/week
when operating
pH testing, e operating 24 - 52 weeks $180 - $180 - $180 - $180 - $180 -
:e;[:t!;:heﬂ e using pll paper $390 $390 $390 $390 - $390

P _g o 30 min/week @ $15/hr
TOTAL $1,035 - $780 - $780 - $780 - $780 -
$1,660 1,305 1,305 1,305 1,305

TOTAL for 5 yrs $4,155 -

$6,880
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Estimated Annual Costs fox Proposed 1200-A permit

Required Item or

T Action. ‘Assumptions | “Year1 | Year2 | Year3 | Year4 | Years
Permit fees do not increase $670
Application Fee durmg perrmt period
Annual permit fee fees do not increase $330 $330 $330 $330
during permit period
Completing varies based on facility $100 -
application size and complexity $200
2 — 4 hours (@) $50/hr
Plan preparation varies based on facility $200 -
size and complexity $800
4 — 16 hours @ $50/hr
Plan variable based on $100 - $100 - $100 - $100 - $100 -
i(renn;:le’?eer:ation facility size and $1,000 $5,000 $1,000 $1,000 $1,000
eduzati}:)n; record current practices, etc.
keeping; capital improvements
implementation may or may not be
of best necessary
g::':igeesm)ent capitol cost likely to be
incurred in second
year if benchmarks not
met
Grab sampling of varies based on facility | $15-$60 | $15-$60
runoff, two size and complexity
storm/yr
benchmarks met after
first two years then
sampling not required
1 to 4 hours $15/hr :
Laboratory costs, benchmarks met after $160 $160
two storms/yr first two vears then
sampling not required
$30/TSS
$50/0&G
Visual runoff in every month | $90 - $180 | $90-$180 | $90 - $180 | $90 - $180 | $90 - $180
mg:;::;iﬁ;en varies depending on
runoff occurs size of factlity
6 — 12 hrs/yr @$15/hr
Reporting varies based on facility | $50 - $200 | $50 - $200 | $50 - $200 | $50- $200 | $50 - $200
annually size and complexity
1 to 4 hrs/yr @$50/hr
TOTAL $1,385- $745 - $570 - $570 - $570 -
$3,270 $5,930 $1,710 $1,710 $1,710
TOTAL for 5 yrs $3,840 -

$14,330
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Estimated Annual Costs for Proposed 1200-Z permit

Required ltem -

AR Assumptions . -] Year1 | Year2 | - Year3 Year4 - |- Year5 .
- or Action o R s : ey T
Permit e fees do not increase during $670
Application Fee permit period ]
Annual permit | e fees do not increase during $330 $330 $330 $330
fee permil period '
Completing ¢ varies based on facility size and | $100 - $200
application complexity
s 2 —4 houwrs @ $50/hr
Plan *  varies based on facility size and $200 -
preparation complexity $1,200
s 4—24hours @ $50/hr
Plan s iphly variable based on facility $100 - $100 - $100 - $100 - $100 -
implementation size and complexity, current $2,000 $10,000 $2,000 $2,000 $2,000
{empioyee practices, etc.
education; s  capital improvements may or
record keeping; may not be necessary
implementation | «  capitol cost likely to be incurred
of best in second year if benchmarks
management not met
practices)
Grab sampling | »  varies based on facility size and $15 - $60 $15 - %60
of runoff, two complexity
storm/fyr e  benchmarks met after first two
years then saropling not
required
e 1 to4 hours $15/hr
Laboratory e benchmarks met after first two $330 - $330-
costs, two years then sampling not $1,560 $1,560
stormsfyr required '
e #of outfalls vary; 1 to 4
e $75/3 metals
e  $10/pH
e  $30/TSS
s §50/0&G
e $30/E. coli at landfills taking
sewage biosolids and sewage
treatment plants
Visual e runoff in every month $90-3180 | $90-$180 | $90-%$180 | $90-3180 | $90-3$180
monitoring, e varies depending on size of
monthly when facility
runoff occurs e 612 hrs/yr @$15/hr
Reporting s varies based on facility size and | $50-$200 | $50-$200 | $50-3200 | $50-$200 | $50-3200
annually complexity
s 1to4 hrsiyr @350/
'TOTAL $1,555 - $915 - $570 - $570 - $570 -
$6,070 $12.330 2,710 2,710 2,710
TOTAL for 5 yrs $4,180 -

$26,530
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State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
for

WPCF 1000, NPDES 1200-A and NPDES 1200-Z General Permit Renewals

Land Use Evaluation Statement

1. Explain the purpose of the proposed rules.
The Department is proposing to renew the following general permits through rulemaking:

National Pollutant Discharge Elimination System (NPDES) General Permits 1200-A for storm
water runoff from non-metallic mineral mining and 1200-Z for storm water runoff from industrial
activities, and

Water Pollution Control Facilities (WPCF) General Permit 1000 for non-metallic mineral
mining activities that dispose of wash water and storm water through seepage or evaporation
ponds. ‘

2. Do the proposed rules affect existing rules, programs or activities that are considered land use
programs in the DEQ State Agency Coordination (SAC) Program?

Yes X No

a.

If yes, identify existing program/rule/activity:
NPDES and WPCF permitting activities

If yes, do the existing statewide goal compliance and local plan compatibility procedures
adequately cover the proposed rules?

Yes X No___ (if no, explain}:
A land use compatibility statement signed by the local land use authority is required from the
applicant prior to authorizing discharges under NPDES and WPCF permits.

If no, apply the following criteria to the proposed rules.

N/A

In the space below, state if the proposed rules are considered programs affecting land use.
State the criteria and reasons for the determination.

N/A

3. If the proposed rules have been determined a land use program under 2. above, but are not
sabject to existing land use compliance and compatibility procedures, explain the new procedures
the Department will use to ensure compliance and compatibility.

Water Quality Division [signed by Roberta Young]} 9/13/01

Division Intergovernmental Coordinator Date
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State of Oregon

Department of Environmental Quality Memorandum
To: Administrative File - WPCE General Permit 1000 Date: April 12, 2002

Water Quality Division revised June 11, 2002
From: Kevin Masterson, Water Quality Division

Ranei Nomura, Water Quality Division

Subject: Water Pollution Control Facilities (WPCF) General Permit 1000 Renewal Fact Sheet

BACKGROUND

The WPCF General Permit 1000 applies to aggregate and other non-metallic mineral quarrying and mining
operations. Asphalt mix batch plants, concrete batch plants and other related activities located on site are
also covered. The permit was issued on August 6, 1997, and will expire on June 30, 2002. There are
approximately 98 sources covered under this permit. The pollutant discharged to seepage or evaporation
ponds through the WPCF 1000 is primarily sediment from washing gravel, but pH can be elevated and oil
and grease from machinery may be present as well. The Oregon Department of Geology and Mineral
Industries (DOGAMI) assists the Department in administering a majority of these permits for mining
activities that are under their jurisdiction. DOGAMI inspects these facilities for the Department and
overall compliance with this permit is good. There are rio major changes being proposed to this permit.

COVER PAGE

The cover page of the WPCF permit identifies that the permittee is allowed to dispose of all process
wastewater and storm water by recirculation, evaporation, and/or controlled seepage with no discharge to
surface waters. The permit will expire approximately five years from the date of issuance. Schedule C —
Compliance Conditions and Schedule E — Pretreatment were omitted from the previous permit because
these schedules are not applicable to this permit. Schedule Crefers to compliance conditions that require
reports or plans to be submitted within certain timeframes; the WPCF 1000 has no such requirements.
Schedule E refers to federal requirements that certain mumicipalities must integrate into their pretreatment
programs for industrial users of their wastewater treatment facilitics; the WPCF 1000 does not regulate
these activities. The Department is often questioned about the absence of these schedules from the permit
so to avoid future confusion, references to these schedules as “not applicable” are included in the
proposed permit. In addition, language under “Permitted Activities” was updated to reflect the current
standard.

PERMIT COVERAGE

The Department recently revised its general permit program rules to ensure consistency with federal
requirements. One of these revisions directs the Department to specify how facilities are to apply for
permit coverage and how the Department will notify facilities that permit coverage has been obtained.
While federal requirements do not apply to the WPCFEF 1000, the Department believes that this information
will be useful to applicants secking permit coverage. This “Permit Coverage” section was added to the
permits to provide the description of application and notification procedures.

SCHEDULE A - WASTE DISPOSAL LIMITATIONS
Condition 4 was claritied to indicate that discharge of storm water exposed to indusirial activities or
materials and uncontaminated dewatering water fo surface waters is not allowed under this permit.

Condition 9 was added to specify that for facilities that are adjacent to streams, mining activities and
wastewater seepage must be controlled such that no visible turbidity increase occurs within the adjacent
stream.
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Antidegradation Review

The Department’s antidegradation policy in OAR 340-041-0026 requires that a review of discharges to
surface waters be conducted to determine if existing water quality will be protected and maintained. For
general permits, the Department conducts such a review. The proposed renewal of the WPCFE 1000 will
not lower surface water quality because this permit prohibits direct discharge fo surface waters and no
changes in limitations are being proposed.

Siting of Gravel Mining Operations

The Department is aware of concerns surrounding the siting of gravel mining operations in floodways.
While the Department does not make land use determinations, it does require that the local land use
authority approve the siting of an operation as an appropriate land use prior to assigning coverage under a
general permit. The local land use authority would require an engineering certification that the floodway
activity does not increase the base flood evaluation. In addition, the Oregon Department of Fish and
Wildlife (ODFW) reviews DOGAMI operating permits to screen for unacceptable impacts to fish and
wildlife. ODFW is also consulted when concerns about fish and wildlife impacts arise in the course of
routine inspections or complaint responses. As a result of this existing oversight, no changes related to this
issue are proposed to the permit.

The Department does not typically regulate where an activity can take place on a site, but expects

permittees to comply with permit conditions at all times. The Department's gravel mining permits, WPCEF

1000 and National Pollutant Discharge Elimination System 1200-A, currently require the following:

¢ Process wastewater (i.e., wash water) is not allowed to discharge to surface waters.

» Seitling pond spoils and other waste solids must be disposed in 2 manner that will prevent their entry
into surface waters. :

s  Wastewater ponds must be maintained with a minimum freeboard of one foot.

However, the Department's permits do allow permittees to provide an "affirmative defense” to
Department actions (e.g., notices of violations, civil penalties, etc.) that might be taken for noncompliance
caused by upset conditions, such as flooding. It would be during this time that the Department would
evaluate the noncompliance in more detail.

SCHEDULE B - MONITORING AND REPORTING REQUIREMENTS
The Department is proposing to add that monitoring is not required when the site is inaccessible due to
adverse weather conditions. Adverse weather conditions must be noted in inspection records.

In response to comment received during the public notice period held from April 16 to May 24, 2002, the
Department modified the proposed permit to reflect that pH monitoring only need be conducted on a
weekly bagis if concrete trucks are washed out into the wastewater disposal pond during that week.

SCHEDULE D - SPECIAL CONDITIONS

The Department added the following condition to clarify that DOGAMI or a local public agency may act
as the Department’s agent: The Department authorizes DOGAMI and local public agencies to act as its
Agent in implementing this permit. The Department’s Agent may be authorized to conduct the following
activities, including but not limited to: application review and approval, inspections, monitoring data
review, and storm water and wastewater monitoring. Where the Department has entered into such an
agreement, the Department or its Agent will notify the permittee of where to submit monitoring data and
other notifications or correspondence associated with this permit,

SCHEDULE ¥ - GENERAL CONDITIONS
These conditions are standard to all WPCF permits; no changes are proposed.




State of Oregon

Department of Environmental Quality Memorandum
To: Administrative File Date: April 12, 2002
NPDES General Permits 1200-A and 1200-7,
Water Quality Division
From: Kevin Masterson, Water Quality Division

Ranei Nomura, Water Quality Division

Subject: National Poilutant Discharge Elimination System (NPDES) General Permits 1260-A and
1200-Z Renewal Fact Sheet :

BACKGROUND

The NPDES General Permits 1200-A. and 1200-Z for storm water discharges issued by the Department of
Environmental Quality (Department) became effective in July of 1997 and expire on June 30, 2002.
Table 1 on p. 2 illustrates the number of permittees covered by the 1200-A and 1200-Z permits, as well
as the industrial activities covered by each of these permits. The Department is proposing renewals of
these general permits that will expire in 2007. In addition, the U.S. Environmental Protection Agency
(EPA) modified its rules affecting NPDES Storm Water Regulations in December 1999. These
modifications are reflected in the proposed permit renewals.

The Oregon Department of Geology and Mineral Industries (DOGAMI) assists the Department in
administering a majority of 1200-A permittees for mining activities that are under their jurisdiction.

PROPOSED CHANGES TO PERMITS

In renewing these storm water permits, the Department is proposing to adopt the EPA “no exposure™
conditional exclusion from permitting requirements for qualified facilities. This conditional exclusion,
found in 40 Code of Federal Regulation (CFR) §122.26(g) and adopted by EPA in December 1999,
would be available to facilities when there is no exposure of industrial activities and materials to rain,
snow, snowmelt and/or run-off. In addition, the Department has proposed making changes to permit
language that will clarify and further define the specific requirements within the permit.

COVER PAGE

The cover pages of the NPDES 1200-A and 1200-Z outline the type of discharges eligible for permit.
Upon issuance, the cover page will also include the expiration date that will not exceed five years from
the date of issuance.

The sources covered section in the proposed 1200-A permit is identical to the existing permit. The
sources covered section in the proposed 1200-Z permit references the federal regulations that outline the
facilities that require NPDES storm water permits. The list of facilities is specified in 40 CFR
§122.26(b)(14)(i-ix, xi). Except for the sources covered under the 1200-A permit, all other industrial
storm water discharges will be permitted under the proposed 1200-Z permit. Note that SIC code 2874
Phosphate Fertilizer Manufacturing, SIC code 2491 Wood Preserving, and SIC code 2411 Logging, are
not covered under the proposed 1200-Z general permit. The Department determined during the initial
development of it general permits in 1991 that phosphate fertilizer manufacturing facilities would need
individual NPDES permits to adequately address established storm water effluent guidelines found in 40
CFR §418. A similar decision was made to exclude wood preserving facilities from the general permit
due to site contamination issues. The Department also determined that SIC 2411 Logging was a
silvicultural activity exempt from NPDES permitting requirements.
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Table 1: Oregon DEQ NPDES Storm Water Discharge Permits
Pormit | # | Sources Covered | L e
1200-A. 188 | Sand, gravel and other non-metallic mineral quarry and mining operations under SIC code 14,
This also covers asphali mix batch plants, concrete batch plants, vehicle maintenance facilities
and other related activities on the site. This permit can cover multiple sites, under single
ownership, of less than 10 acres each, that only conduct mining activities.
1200-Z 805 | Facilities with the following primary Standard Industrial Classification codes:

10 Metal Mining

12 Coal Mining

13 Oil and Gas Extraction

21 Tobacco Products

22 Textile Mill Products

23 Apparel and Other Finished Products Made From Fabrics and Similar Material

24 Lumber and Wood Products, Except Furniture (excluding 2491 Wood Preserving and
2411 Logging) '

25 Furniture and Fixtures

27 Printing, Publishing and Allied Industries

28 Chennicals and Allied Products (excluding 2874 Phosphate Fertilizer Manufacturing)

29 Petroleum Refining and Related Industries

30 Rubber and Miscellaneous Plastics Products

31 Leather and Leather Products

32 Stone, Clay, Glass, and Concrete Products

33 Primary Metal Industries

34 Fabricated Metal Products, Except Machinery and Transportation Equipment

35 Industrial and Commercial Machinery and Computer Equipment

36 Electronic and Other Electrical Equipment and Components, Except Computer

Equipment

37 Transportation Equipment

38 Measuring, Analyzing, and Controlling Instruments; Photographic, Medical and Optical
Goods; Watches and Clocks

39 Miscellaneous Manufacturing Industries

4221 Farm Product Warehousing and Storage

4222 Refrigerated Warehousing and Storage

4225 General Warehousing and Storage

5015 Motor Vehicle Parts, Used

5093 Scrap and Waste Materials

Facilities with the following primary Standard Industrial Classification codes that have vehicle
maintenance shops (including vehicle rehabilitation, mechanical repairs, painting, fueling, and
lubrication), equipment cleaning operations, or airport deicing operations:
41 Local and Suburban Transit and Interurban Highway Passenger Transportation
42 Motor Freight Transportation and Warehousing (excluding 4221 Farm Product
Warehousing and Storage, 4222 Refrigerated Warchousing and Storage, and 4225
General Warehousing and Storage)
43 United States Postal Service
44 Water Transportation
45 Transportation by Air
5171 Petroleum Bulk Stations and Terminals

Steam Electric Power Generation including coal handling sites.

Landfills, land application sites and open dumps.

Hazardous Waste Treatment, Storage and Disposal Facilities

SIC code 2874 Phosphate Fertilizer Manufacturing, SIC code 2491 Wood Preserving, and SIC code 2411 Logging,
are not covered under the proposed 1200-Z general permit.
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PERMIT COVERAGE AND EXCLUSION COVERAGE

The Department recently revised its general permit program rules in Oregon Administrative Rule (OAR)
340-045-0033 to ensure consistency with federal requirements. One of these revisions directs the
Department to specify how facilities are to apply for permit coverage and how the Department will notify
facilities that permit coverage has been obtained. This “Permit Coverage and Exclusion from Coverage”
section was added to the permits to provide the description of application and notification procedures.

Additionally, this section of the permit outlines the procedures and criteria for qualifying for the “no
exposure” conditional exclusion provided by 40 CFR §122.26(g). If there is no exposure of industrial
materials and activities to rain, snow, snowmelt, and/or runoff at a facility, the facility owner or operator
may be eligible for this conditional exclusion from permitting requirements. The qualification
procedures, described in the 1200-A and 1200-Z permits, include the completion and submission of a
Department-approved certification form. Once the certification form is received and reviewed, the
Department may conduct inspections of these facilities to verify compliance with the no exposure
criteria. The Depariment expects to use the certification form developed by EPA.

SCHEDULE A - CONTROLS AND LIMITATIONS FOR STORM WATER
DISCHARGES

ANTIDEGRADATION REVIEW

The Department’s antidegradation policy in OAR 340-041-0026 requires that a review of discharges to
surface waters be conducted to determine if existing water quality will be protected and maintained. For
general permits, the Department conducts such a review. The proposed renewal of the NPDES 1200-A
and 1200-Z general permits do not change benchmark levels or effluent limitations for storm water
discharges. Because no such changes are being proposed, the renewal of these general permits is deemed
to not cause a lowering of water quality for the purpose of antidegradation review. This is similar to an
individual NPDES permit renewal for the same discharge load, which is also not considered to cause a
fowering of water quality.

SITING OF GRAVEL MINING OPERATIONS

The Department is aware of concerns surrounding the siting of gravel mining operations in floodways.
While the Department does not make land use determinations, it does require that the local land use
authority approve the sifing of an operation as an appropriate land use prior to assigning coverage under a
general permit. The local land use authority would require an engineering certification that the floodway
activity does not increase the base flood evaluation. In addition, the Oregon Department of Fish and
Wildlife (ODFW) reviews DOGAMI operating permits to screen for unacceptable impacts to fish and
wildlife. ODFW is also consulted when concerns about fish and wildlife impacts arise in the course of
routine inspections or complaint responses. As a result of this existing oversight, no changes related to this
issue are proposed to these permits.

The Department does not typically regulate where an activity can take place on a site, but expects

permittees to comply with permit conditions at all times. The Department's gravel mining permits,

NPDES 1200-A and Water Pollution Confrol Facilities General Permit 1000, currently require the

following:

e Process wastewater (i.e., wash water) is not allowed to discharge to surface waters.

o Setfling pond spoils and other waste solids must be disposed in a manner that will prevent their entry
into surface waters.

s  Wastewater ponds must be maintained with a minimum freeboard of one foot.
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However, the Department's permits do allow permittees to provide an "affirmative defense" to

_ Department actions (e.g., notices of violations, ¢ivil penalties, etc.) that might be taken for
noncompliance caused by upset conditions, such as flooding. It would be during this time that the
Department would evaluate the noncompliance in more detail.

CONDITION 1 — PREPARATION AND IMPLEMENTATION OF STORM WATER POLLUTION CONTROL PLAN

Condition 1 clarifies the preparation and implementation requirements for Storm Water Pollution Control
Plans (SWPCPs). Proposed changes to this condition are described in more detail in the following
‘sections.

Condition 11{a) — Prepared by Qualified Personnel

Condition 1{a) requires that SWPCPs be prepared by a person(s) qualified in storm water management.
The Department has further specified that the person preparing the SWPCP be identified in the plan.
Including this name(s) in the plan allows the Department to direct questions and comments about the plan
to the appropriate person(s).

Condition 1{b) - SWPCP Signature and Certification

Condition 1(b) has been modified to clarify that 40 CFR §122.22(d) requires the permittee to include a
certification statement in which the signatory must acknowledge the truth and accuracy of the
information contained within the SWPCP. Specific information form CFR has been provided the permits
to make it easier for permittees to comply with this condition.

CONDITION 2 - STORM WATER POLLUTION CONTROL PLAN

The overall concepts in the existing permits were retained in the proposed permits, However, the
formatting and wording were changed for readability and consistency. Assistance on how to prepare a
SWPCP can also be found in Department Document No, WQ12538.5 titled Guidance Document for
Preparation of the NPDES Storm Water Pollution Control Plan, reformatted May 1994. This document
will be updated to address any permit revisions. The following sections discuss proposed changes to
SWPCP requirements in more detail.

Condition 2(b)(iii) — Preventative Maintenance

This condition requires that permittees implement preventative maintenance programs. Additional
language was added to clarify the Department’s expectations for cleaning, maintenance, and repair
activities. Specifically, these activities must be performed in such a manner as to prevent the discharge
of pollutants.

Condition 2(b)(iv) — Employee Education

This condition has been modified to provide additional guidance to permittecs regarding the frequency of
employee education activities. Permittees are required o set a schedule for such education and training,
but these schedules may vary widely among the universe of permittees. Such variation can be expected
without guidance from the Department. As a result, the Department recommends that education and
training occur on an annual basis and at the time of hire for new employees.

OREGON ADMINISTRATIVE RULE (OAR) 340-044-0050, WASTE DISPOSAL WELLS

This condition of the permit (formerly A.3) was deleted to eliminate confusion between the NPDES
storm water permit program and the Underground Injection Control (UIC) program. A different type of
registration is required for facilities that discharge storm water or wastewater into waste disposal wells
(i.e., dry wells, underground injection well, etc.). In addition, these discharges are regulated under the
state Water Pollution Control Facilities permit program. Including this condition in the 1200-A and
1200-Z permits was deemed to be more confusing than helpful as several permittees thought their
disposal wells were allowed by these permits.
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CONDITION 3 — OREGON ADMINISTRATIVE RULE 340-41-26(3)(A}(D), SURFACE WATER
TEMPERATURE MANAGEMENT PLAN

Language was added to this condition to clarify why individual storm water discharges are not expected
to cause a measurable increase in stream temperature. Specifically, because most storm water discharges
occur at a time of year when ambient stream and runoff temperatures are relatively low, the impact of
such discharges to stream temperature is minimal.

CONDITION 4 — 1200-Z: STORM WATER ONLY

This condition states that the proposed 1200-Z permit only regulates storm water discharges. The
condition was modified to recommend that piping and drainage systems designed for discharges to floor
drains and other process wastewater discharge points be separated from storm water conveyance systems.
The purpose of this clarification is to state the Department’s expectation that there be no physical
connection between industrial wastewater discharge systems and storm water systems unless a facility
has a separate permit from the Department to discharge such wastewater.

CONDITION 5 — WATER QUALITY LIMITED STREAMS

Condition 5 was revised to make it more specific. If Total Maximum Daily Loads (TMDLs) are
established and the discharge from a permitted source is determined to be a contributor for a stream that
is water quality limited, the permit may be terminated and application for an individual permit or
different general permit may be required that would include waste load allocations.

The facilities covered by the NPDES 1200-A and 1200-Z permits discharge to a variety of receiving
streams. Most of these streams are listed as water quality limited for dissolved oxygen and temperature.
While storm water discharges may contain a variety of pollutants the Department does not expect water
bodies to exceed water quality standards as a result of storm water discharges from these permitted
sources because their discharges are controlled through the permit requirements. Nutrient levels, that
may affect dissolved oxygen in-stream, are not typically elevated in storm water and storm water
discharges are not expected to cause a measurable increase in stream temperature because significant
discharges occur at a time of year when ambient stream and runoff temperatures are relatively low. The
permits also require pollution prevention practices to prevent exposure of storm water to hazardous
materials.

CONDITION 6 — WATER QUALITY STANDARDS
No changes were proposed to this condition,

1200-Z — CONDITION 7: CODE OF FEDERAL REGULATION STORM WATER DISCHARGE LIMITATIONS

The 1200-Z permit includes limitations that are required by 40 CFR. These limitations, outlined in Table
2, have not changed.

Table 2: _Code qf Federal‘Regul_atiqns E_fﬂ_ue_nt lrimitaiio 5

Cement manufacturing facilities for unoff | pH 6.0-9.035U
from muaterial storage piles (40 CFR §411) | Total Suspended Solids (TSS) 50 mg/l
Steam powered electric power generation TSS 50 mg/l Daily Maximurn

facilities with coal handling and storage
facilities (40 CFR §423)

Manufacturing of asphalt paving and Oil & Grease 20 mg/l, Daily | 15 mg/l, 30 Day
roofing emulsions (40 CFR §443) Maxirnumnt Average

pH 6.0-9.0SU
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' STORM WATER DISCHARGE BENCHMARKS (1200-A — CONDITION 7 / 1200-Z — CONDITION 8)

Benchmarks are target concentrations that provide permittees with the means to measure the success of
their Storm Water Pollution Control Plans. The concept of benchmarks was first developed by EPA in
their NPDES Storm Water Multi-Sector General Permit, June 1995, Benchmarks are not limitations and
cannot be enforced as such. However, the Department has provided the incentive of reduced monitoring
requirements if the benchmarks are achieved. If benchmarks are not achieved, the permittee must
reevaluate and update their SWPCP within 60 days of receiving sampling resulfs. Any additional
practices or measures that will further improve the quality of storm water discharges must be made in a
timely manner.

The benchmark concentrations developed by the Department during the previous renewal process
represent a level above which concerns for water quality could arise. They were based upon existing
storm water data or existing water quality standards. Benchmarks for copper, lead and zinc were
developed using the acute standards and a 5:1 dilution. The acute standards better reflect the short-term
nature of storm water discharges, while the 5:1 dilution accounts for higher receiving stream flows
usually found during storm events. The pH benchmark range of 5.5 to 9.0 S.U. was modified from the
water quality standard of 6.0 to 9.0 S.U. to account for natural conditions where it has been demonstrated
that rainfall has a pH of less than 6 S.U. The TSS benchmark was based on a best management practice
approach since there is no TSS water quality standard. Available guidance on the effectiveness of storm
water treatment practices indicates that when properly implemented and maintained these practices can
generally reduce TSS concentrations by 80%. Using this information, the Department applied the 80%
reduction to the 95th percentile of TSS data submitted by permittees (640 mg/l} during the first permit
cycle. The E. coli benchmark of 406 counts per 100 ml was based on the water quality standard. The Oil
and Grease benchmark of 10 mg/I. was based on the performance of generally accepted treatment
technologies.

There are no changes to the benchmark levels being proposed (see Table 3 for existing benchmarks).
However, a clarification to the Oil and Grease parameter is proposed and discussed below.

Table 3: Existing Benchmarks (mg/L unless otherwise indicated) ___

e e T 250

SUSE

1200-Z v 4 v v

! Colonies per 100 ml daily maximum
? Applies only to landfills, if septage or sewage biosolids is disposed at the site, and sewage treatment
plants

Oil and Grease :

This benchmark was modified to clearly state that the permittee must monitor for fotal oil and grease.
The reason for this clarification is due to the finding that some permittees have been reporting only a
portion of oil and grease results, thus providing the Department with inconsistent and misleading data.

The Department has not proposed to replace the total oil and grease parameter with a total petroleum
hydrocarbon (TPH) benchmark. The reason for maintaining the total oil and grease benchmark is that it
captures more than petroleum-related oils and greases. In addition, maintaining the oil and grease
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benchmark parameter allows Oregon to remain consistent with EPA’s storm water benchmark parameters
and provides permittees with a historical picture of their site.
REVIEW OF SWPCP (12060-A — CONDITION 8/ 1200-Z — CONDITION 9)

This condition was clarified to indicate that the purpose of the SWPCP review is to investigate the source
of elevated pollutant levels when benchmarks are exceeded.

SCHEDULE B ~ MONITORING & REPORTING REQUIREMENTS

The following changes were made to the proposed permits.

CONDITION 1 — MiniMuM MONITORING REQUIREMENTS

Condition 1{a) — Monitoring _

In addition to clarifying the requirement to monitor for total oil and grease, this condition has been
modified to clarify required sampling procedures. The Department expects that parameters will be
analyzed on samples collected from the same storm event. Without making this requirement explicit,
permittees might assume that they could analyze for various parameters by collecting samples from
different storm events. This clarification eliminates this potential confusion.

1200-A - Condition 1(b); Wastewater Treatment and Disposal Facility Monitoring

The Department is proposing to exclude monitoring when the site is inaccessible due to adverse weather
conditions. Adverse weather conditions must be noted in inspection records.

No Exposu're [1200-A — Condition 1(f} / 1200-Z — Condition 1{e}]

This condition has been deleted because a facility will no longer be required to be under permit if no
exposure can be achieved.

CONDITION 2(C) — REINSTATEMENT OF MONITORING REQUIREMENTS

A statement indicating that the Department will send notice in writing if it determines that monitoring
needs to be reinstated has been added to the proposed permits.

CONDITION 3 — REPORTING REQUIREMENTS

Condition 3(a) — Monitoring Data

This condition has been modified to require permittees to include the minimum detection limit for
parameters analyzed. This detection limit is useful when evaluating analytical results that are indicated
as “non-detect.” For instance, if the detection limit is above the benchmark, no definitive determination
can be made regarding whether the parameter in the sample is also above the benchmark. If the detection
limit were above the benchmark and indicated on the monitoring report, the Department could require the
permittee to conduct a more rigorous analysis of the parameter of concern.

Condition 3(b) — No Exposure

This condition has been deleted because a facility will no longer be required to be under permit if no
exposure ¢an be achieved.

Cendition 3{d) — SWPCP Revision

This condition has been modified to allow the permittee to proceed inmmediately with implementation of
the following management practices as described in Schedule A.2.b without waiting for Department
comment: waste chemical and materials disposal, debris control, storm water diversion, covering
activities, housekeeping, and preventative maintenance. It was not the Department’s mtention to delay
implementation of best management practices with its 30-day review requirement. However, the
Department does want to ensure that revisions to the SWPCP adequately addressed the permittee’s
problem. :
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SCHEDULE C — COMPLIANCE CONDITIONS AND SCHEDULES

This schedule Tays out the timeframe for preparation and implementation of the SWPCP. The dates for
defining the status of a permitiee or new facility have been modified to reflect the expiration date of the
previous permits. Except for storm water best management practices as developed in Schedule A,
Condition 2(b)(1), all other components of the SWPCP must be completed within the timeframes
specified in the following sections.

CONDITION 1 — EXISTING PERMITTEE

The existing permittee is defined as a facility with a NPDES storm water discharge permit prior to June
30, 2002.

Condition 1(a) — Updates and Implementation

The existing permittee must revise their SWPCP to meet any new permit requirements as soon as
possible but no later than 90 days after receiving the permit. Storm water best management practices
[Schedule A, Condition 2(b)(1)] must be implemented according to the schedule set forth in the SWPCP,

Cendition 1(b) — Permittees Still Within Existing Permit Timeframe

The existing permittee operating within the timeframe set out in their previous permit may continue to
follow the previous schedule (for facilities still within the initial 180 days of preparing their plan). The
SWPCP must be modified to meet any new permit requirements within the initial timeframe.

CONDITION 2 — NEW PERMITTEE WITH EXISTING FACILITY

A new permittee with existing facility is a facility operating prior to June 30, 2002, without a NPDES
storm water discharge permit.

Condition 2{a) ~ Plan Preparation and Implementation

As soon as possible but no later than 180 days after receiving this permit, the new permittece must prepare
and implement their SWPCP. Storm water best management practices [Schedule A, Condition 2(b)(i}]
must be implemented according to the schedule set forth in the SWPCP.

CONDITION 3 — NEW PERMITTEE WITH NEW FACILITY

A new facility is a facility beginning operation after June 30, 2002.

Condition 3(a) — Plan Preparation and Implementation

Prior to starting operations, a new permittee must prepare and implement their SWPCP. Storm water
best management practices [Schedule A, Condition 2(b)(i)] must be implemented according to the
schedule set forth in the SWPCP.

CONDITION 4 - NEW PERMIITEE DISCHARGING TO CLACKAMAS RIVER, MCKENZIE RIVER ABOVE
HAYDEN BRIDGE (RIVER MILE 15) OR NORTH SANTIAM RIVER

Pursuant to OAR 340-041-0470(1)(b), new permittees are defined as potential or existing dischargers that
did not have a permit prior to January 28, 1994, as well as those existing dischargers that have a permit
but request an increased load limitation. This definition was clarified in the renewed 1200-A and Z
permits,

SCHEDULE D — SPECIAL CONDITIONS

There were no changes made to this section.

SCHEDULE F — GENERAL CONDITIONS

Schedule F includes the general conditions that are applicable to all NPDES permits and are adopted
directly from 40 CFR §122. They deal with operafion and maintenance, monitoring and record keeping,
and reporting requirements. The Department recognizes that a majority of these conditions do not apply
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to storm water discharges. Many specifically address industrial and domestic wastewater treatment
facilities. However, the storm water permits are NPDES permits and these conditions are required for all
such permits. Several minor revisions were made to the general conditions to update them to the most
current version in use by the Department.




State of Oregon

Department of Environmental Quality Memorandum
To: Environmental Quality Commission Date: July 8, 2002
From: Mikell O’Mealy

Subject: Agenda Ttem H: Informational Item: Operation of Brine Reduction Area at the

Umatilla Chemical Agent Disposal Facility (UMCDF)

For this informational item, the Commission will receive briefings from the Department,
Confederated Tribes of the Umatilla Indian Reservation (CTUIR), UMCDF Permittees and
GASP on the issues surrounding the Brine Reduction Area at UMCDE. Attached are copies of
invitation letters we sent to these parties for the meeting. Also attached is a copy of the May 7
letter CTUIR sent to the Commission on this issue. If you have questions or would like to discuss
- this item before the meeting, please contact Wayne Thomas at (541) 567-8297 ext. 22.




O . Department of Environmental Quality
r egon Eastern Region

‘ . Hermiston Office

John A, Kitzhaber, M.D., Govemor 256 E Hurlburt
Hermiston, OR 97838

Phone: (541) 567-8297

June 28, 2002 EAX: (541) 567-4741

TTY: (503) 229-6993

Mr. Gary I. Burke, Chairman

Board of Trustees

Confederated Tribes of the Umatilla Indian Reservation
P.O. Box 638

Pendleton, OR 97801

Re: Invitation to Present Concems to the
Environmental Quality Commission Regarding
Operation of the UMCDF Brine Reduction
Area and Off-Site Shipment of Brine Liquids
DEQ Item No. 02-1611 (92.05)

Dear Chairman Burke:

The Envirenmental Quality Commission (EQC) and Department of Environmental Quality
(DEQ) are in receipt of your May 7, 2002 letter to Ms. Melinda Eden, EQC Chair. In this tetter,
vou expressed the concerns of the Confederated Tribes of the Umatilla Indian Reservation
(CTUIR) Board of Trustees {BOT) over recent developments at the Uinatilla Chemical Agent
Disposal Facility (UMCDEF) related to the operation of the Brine Reduction Area (BRA) and oft-
site shipment of liquid waste.

In an effort to fully respond to the concerns and guestions raised in your letter, the EQC has
requested that DEQ provide/coordinate an informational briefing on the status of UMCDF BRA
operations and the possibie shipment of liquid waste {including pollution abaiement system
brines) to off-site hazardous waste disposal facilities.

You are cordially invited to participate in this briefing and take the opportunity to present
CTUIR’s concerns and issues on this subject directly to the EQC. The briefing will take place
the morning of Friday, July 26 at the regularly scheduled EQC meeting in Room 3 A of the
DEQ Headguarters Building, 811 S.W. Sixth Avenue, Portland, Oregon, DEQ has scheduled
15 minutes for CTUIR to make such a presentation. If you are unable 10 personally attend this
briefing, please feel welcome to designate someone else from your organization to perform this
function.

For planning purposes. we would appreciate confirmation no later than July 12, 2002 on whether
or not CTUIR will be participating in this briefing.

DE(Q-1




Mr, Burke, CTUIR BOT

June 28, 2002

DEQ Item No. 02-1011 (92.05)
Page 2

If you have any questions concerning this matter, please contact me at {541} 567-8297, ext. 21.

Sincerely,
Ao O e

Wayne C. Thomas
Administrator
Chemical Demilitarization Program

Cf: Environmental Quality Commission
Stephanie Hallock, DEQ Director
LTC Frederick D. Pellissier, Commander, Umatilla Chemical Depot
Don E. Barclay, UMCDF Site Manager, Project Manager for Chem:cal Stockpile
Disposal
Ronald W. Garner, Project General Manager, Washington Demilitarization Company
Karyn Jones, GASP



O Department of Environmental Quality
; re gon Eastern Region

) - Hermiston Office
John A. Kitzhaber, M.13., Governor 256 F Hurlburt

Hermiston, OR 97838

Phone: (541) 567-8297

June 28, 2002 . FAX: (541) 567-4741
TTY: {503) 229-6993

Ms. Karyn Jones
GASP

P.O. Box 1693
Hermiston, OR 97838

Re: Invitation to Present Information to the
Environmental Quality Commission Regarding
Operation of the UMCIDF Brine Reduction
Aren
DEQ Item No, 02-1010 (92.05)

Dear Ms. Jones:

On May 8, 2002, the Environmental Quality Commission {EQC) and Department of
Environmental Quality (DEQ) received a letter (DEQ Item 02-0704) addressed to Ms. Melhinda
Eden, EQC Chair, from Mr. Gary T. Burke, Chairman of the Confederated Tribes of the Umatilla
Indian Reservation (CTUIR) Board of Trustees (BOT). The letter expressed CTUIRs concerns
over recent developments at the Umatilla Chemical Agent Disposal Facility (UMCDF) related to
the operation of the Brine Recuction Area (BRA) and off-site shipment of liquid waste.

In an effort to fully respond to the concerns and questions raised by Mr. Burke and CTUIR, the
EQC has requested that DEQ provide/coordinate an informational briefing on the status of
UMCDF BRA operations and the possible shipment of liquid waste {(including pollution
abatement system brines) to off-site hazardous waste disposal facilities,

GASP has previcusly expressed concerns and strong opinions on this issue. Therefore, you are
cordially invited to participate in this briefing and take the opportunity to present your concerns,
and any relevant information on this subject, directly to the EQC. The briefing wilf take place
the morning of Friday, July 26 at the regalarly scheduled EQC meeting in Room 3A of the
DEQ Headquarters Building, 811 S.W. Sixth Avenue, Portland, Oregon. DEQ has scheduled
15 minutes for GASP to make such a presentation. If you are unable to personally attend this
briefing, please feel welcome to designate someone else from your organization to perform this
function.

For planning purposes, we would appreciate confirmation no Jater than July 12, 2602 on whether
or not GASP will be participating in this briefing.

DEQ-1
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If you have any questions concerning this matter, please contact me at (541} 567-8297, ext. 21.

Sincerely, :

%7,., (?Z//W

Wayne C. Thomas
Administrator
Chemical Demilitarization Program

Cf: Environmental Quality Commission

Stephanie Hallock, DEQ Director

LTC Frederick D. Pellissier, Commander, Umatilla Chemical Depot

Don E. Barclay, UMCDF Site Manager, Project Manager for Chemical Stockpile
Disposal

Ronald W. Garner, Project General Manager, Washington Demilitarization Company

Gary 1. Burke, Chairman, Board of Trustees, Confederated Tribes of the Umatilla Indian
Reservation



O Department of Environmental Quality
: regon Eastern Region

Hermiston Qffice

256 E Hurlburt

Hermiston, OR 97838

Phone: (541) 567-8297

June 28, 2002 FAX: (541) 567-4741
TTY: (503) 229-6993

Jobn A. Kitehaber M.D., Govemnor

Lieutenant Colonel Frederick D. Pellissier Mr. Ronald W. Garmner -

Commancler . Project General Manager

Umatilla Chemical Depot Washington Demilitarization Company
Atin.: SCBUL-CO 78068 Ordnance Road '
Hermiston, OR 97838 Hermiston, OR. 97838

Mr, Don E, Barclay

UMCDF Site Project Manager _

Project Manager for Chemicat Stockpile Disposal
78072 Ordnarnce Road

Hermiston, OR 97838

Re: Invitation to Present Informational Briefing to
the Environmental Quality Commission
Regarding Operation of the UMCDF Brine
Reduction Area
DEQ Item No. 02-1009 (92.01)

Dear LTC Pellissier, Mr. Barclay, and Mr. Garner:

On May §, 2002, the Environmental Quality Commission (EQC) and Department of
Environmental Quality (DEQ) received a letter (DEQ ftern 02-0704}) addressed to Ms, Melinda
Eden, EQC Chair, from Mr. Gary 1. Burke, Chairman of the Confederated Tribes of the Umatilla
Indian Reservation (CTUIR) Board of Trustees (BOT). The letter expressed CTUIRs concerns
over recent developments at the Umatilia Chemical Agent Disposal Facility (UMCDF) related to
the operation of the Brine Reduction Area (BRAY} and off-site shipment of liquid waste. '

In an effort to fully respond to the concerns and questions by Mr. Burke and CTUIR, the EQC
has requested that DEQ provide/coordinate an informational briefing on the status of UMCDF
BRA operations and the possible shipment of liquid waste (including pollution abatement system
brines) to off-site hazardous waste disposal facilities.

You are cordially invited to participate in this briefing and take the epportunity to provide the
EQC with the current status of UMCDEF s plans for operation of the BRA and off-site shipment
of liquid waste. The briefing will take place the morning of Friday, July 26 at the regularly
scheduled EQC meeting in Room 3A of the DEQ Headquarters Building, 811 S.W. Sixth
Avenue, Portland, Oregon. DEQ has scheduled 15 minutes for the UMCDF Permittees to make

LEQ-t
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Page 2

such a presentation. If you are unable to personally attend this briefing, please feel welcome to
designate someone else from your organization to perform this function.

For planning purposes, we would appreciate confirmation no later than July 12, 2002 on whether
or not the UMCDF Permittees wilt be patticipating in this briefing.

If you have any questions concerning this matter, please contact me at (541) 567-8297, ext. 21,

Sincerely,

Ay (0 A et

Wayne C. Thomas
Administrator
Chemical Demilitarization Program

Ct: Environmental Quality Comrmission
Stephanie Hallock, Director, DEQ
Gary 1. Burke, Chairman, Board of Trustees, Confederated Tribes of the Umatilla Indian
Reservation
Karyn Jones, GASP



GENERAL COUNCIL
and
BOARD OF TRUSTEES

CONFEDERATED TRIBES 02-0704

of the
P.O. Box 638
PENDLETON, OREGON 97801
Area Code 541 Phone 276-3165 FAX 276-3095 -
STATE OF OREGON
7 May 2002 DEPARTMENT OF ENVIRONMENTAL QUALITY
REFEIVED .
Ms. Melinda Eden MAY 08 2002

Chair, Environmental Quality Commission
¢/o Department of Environmental Quality

811 SW 6™ Ave.
Portland, OR 97204 HERMISTON OFFICE

Dear Madam Chair;

I am writing to express my grave concern over a recent development at the Umatilla Chemical
Agent Disposal Facility (UMCDF). It has come to my attention that the United States Army is
now contemplating not operating the brine reduction area (BRA) at the UMCDF. This fact was
confirmed by Mr. Wayne Thomas, director of the Department of Environmental Quality (DEQ)
Hermiston office, at a 1 May 2002 public meeting in Hermiston, Oregon. It appears that the
Army is now pursuing off-site shipment of brine liquids for treatment and disposal. In fact, a
representative of the Washington Demilitarization Company stated candidly to one of our staff
members after the May 1% public meeting that no operating the BRA was an option since off-site
shipment of liquid waste was not explicitly prohibited in the facility’s Hazardous Waste
Treatment and Storage Permit (HW Permit). Mr. Wayne Thomas has confirmed the fact that the
HW Permit does not explicitly prohibit off-site shipment of liquid brine in a letter to the UMCDF
Permittees dated 1 February 2002.

Sadly, a policy of no off-site shipment of liquid waste has been verbally stated numerous times
to our Board of Trustees (BOT) by both the Army and by the DEQ. In fact, the DEQ has been so
strong on this issue that it was our understanding that the permit had enforceable language to
ensure this policy was followed. It should be noted that no off-site shipment of liquid waste,
along with the Army’s commitment to not leaving legacy waste at the site, were two important
policies that have allowed the BOT to support the incineration project. The former issue is
important to our people since there is a high probability that waste will travel though our

(Continued)
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Melinda Eden, EQC Chair
7 May 2002
Page 2

reservation and so represents a risk to our homeland. Clearly the risk of environmental
contamination is increased if liquid waste, rather than solid waste, is accidentally spilled. The
importance of the later 1ssue arises from our desire to make use of the {ands for traditional
purposes once the base is closed.

I would remind you that the Confederated Tribes represent a culture where the spoken word is as
important as the written word. Our history, our heritage, our way of life is preserved and taught
in the spoken word. Hence, it is very disturbing to us when we are misled by the words of
others. It raises serious doubts in our minds of the Army’s ability to accurately represent their
intentions. Does this move by the Army indicate that they will also renege on their agreement to
not leave legacy waste at the site? Will the Army not pursue full closure and restoration of the
UUMCDF site at the end of the demilitarization campaign? These are questions that the BOT and
the EQC must now consider as policy makers for our peoples.

In closing, [ am requesting a response from your office on what actions the EQC is taking, or
intends to take, to ensure the Army holds to their word on not shipping liquid wastes off-site,
particularly the liquids from the polluticn abatement system.

Sincerely;

4/ 4 bf/f "Z //\///& A
Gary 1."Burke
Chairman, CTUIR Board of Trustees

Ce:

Armand Minthorn, Member, CTUIR-BOT
Richard Gay, Acting Manager, CTUIR-ESTP
Rod Skeen, Chemicai Engineer, CTUIR-ESTP
Wayne Thomas, Oregon DEQ

File
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Department of Environmental Quality

Chemical Demilitarization Program

Operation of the Brine Reduction
Area at the Umatilla Chemical
Agent Disposal Facility

Environmental Quality Commission
July 26, 2002

Presented by:
DEQ Chemical Demilitarization Program
(Wayne Thomas, Sue Oliver, Tom Beam)



Today’s Presentations

Chemical Demilitarization Program

e Purpose and description of Brine Reduction Area

o Invited Speakers (Confederated Tribes of the Umatilla Indian
Reservation, G.A.S.P., and UMCDF Permittees)

* Status of the Brine Reduction Area (BRA) at other Chemical
Demilitarization Facilities, operational history at Tooele, and
amounts of liquid waste

* Army commitments concerning off-site shipments and recent
discussions

e Department authorlty to regulate off-site shlpment of liquid wastes
from UMCDF

Summary
e Questions & Discussion



Purpose of the Brine Reduction Area

Chemical Demilitarization Program

 The BRA collects and prbcesses brines from:

— scrubber towers on each furnace pollution abatement
system;

— BRA sump pumps; and

— regeneration wastewater from the water treatment system.

 Brines are heated to drive off water and reduce the
brine solution to a dry salt product.

* The dried salts are shipped off-site to a hazardous
waste disposal facility.



Description of Brine Reduction Area

Chemical Demilitarization Program

* Four 40,000 gallon capacity brine storage tanks
(brines must be “agent-free" prior to processing).

« Two “Flash Evaporators” to reduce water content and
concentrate brine.

e Three “Drum Dryers” for final moisture removal.

* Pollution abatement system consisting of a
“knockout box™ (to remove large particulate), a
burner to raise the gas temperature (to prevent
condensation) and a baghouse to remove remaining
particulate.



Brine Storage Tanks

Chemical Demilitarization Program




Flash Evaporator

Chemical Demilitarization Program




Drum Dryers

Chemical Demilitarization Program

e Two drums (horizontal, side by side) are rotated and
the liquid brine slurry 1s held between them.

» Steam flows through the interior of the drums and
transferred heat causes a film of dried salt to form on
the outside of the drums.

« Khnife blades on the outside of the drums scrape off the
salt film and drop it to a conveyor belt.

* The dried salt is conveyed to a waste container.



gy o
Brine slurry fed

between drums |
A T




BRA Pollution Abatement System

Chemical Demilitarization Program




Presentations by Invited Speakers

Chemical Demilitarization Program

® Confederated Tribes of the Umatilla
Indian Reservation

* Oregon Wildlife Federation (on behalf
of G.A.S.P.) |

e UMCDF Permittees

10



Status of the Brine Reduction Area (BRA) at other
Chemical Demilitarization Facilities

Chemical Demilitarization Program

« The BRA was successfully operated at
JACADS.

* The BRA 1s not operating at Anniston
(Alabama) or Tooele (Utah) and 1s not
expected to operate at Pine Bluff (Arkansas).

* Anniston transfers brine to a hazardous waste
facility that mixes i1t with sludges and cement
kiln dust for waste stabilization operations.

» Tooele ships brine off-site for deep well

Injection or wastewater treatment. 1



Operational History of the BRA

Chemical Demilitarization Program

 The BRA was successfully operated at JACADS
through agent disposal operations.

 The BRA was sporadically operated at TOCDF
(Tooele) from 1994 through early 1998.

At TOCDF a failed run during a compliance test
revealed that the filter bags in the baghouse were
failing.

« TOCDF decided it was more economical to ship

brines off-site for disposal than to repair the
baghouse.

12



Quantities of Liquid Wastes

Chemical Demilitarization Program

* Anniston expects to ship two to three 4000-gallon
tankers off-site per day when two furnaces are
operating.

* During one four-month period of GB agent
operations Tooele shipped an average of 318,000
gallons of brines per month (about 14,500
gallons/day for a five-day work week)

« UMCDF i1s permitted to process 1,080 gallons per
hour through the BRA drum dryers. Actual flows
into the BRA (through the evaporators) will be
greater.

13



Army Commitments Concerning Off-Site Shipments of
Liquid Wastes

Chemical Demilitarization Program

o Off-site shipment of liquidlwastes has been
the subject of many discussions with the
Army over the last five years.

 The Army has repeatedly stated that no liquid
wastes will be shipped off-site, consistent
with:
— Environmental Impact Statement
— RCRA Part B Permit Application

— Recent BRA permit modification requests

— Public statements at civic presentations, permit meetings,
media | 14



Recent Discussions

* In January 2002 the Army informed the Department
that it had decided to pursue off-site shipment of
liquid wastes until the start of chemical agent
operations.

* In February 2002 the Department issued
correspondence documenting historical commitments
by the Army to not ship liquid wastes off-site.

* The Army’s response in March stated that “We are
systemizing and preparing the BRA to support brine
treatment during agent operations.”

15



Department Authority to Regulate Off-Site Shipments of
Liquid Wastes from UMCDF

Chemical Demilitarization Program

 Residues of chemical demilitarization are state-
only listed hazardous wastes.

* Brines and brine salts are considered
demilitarization residue and must be disposed of
at a permitted hazardous waste landfill.

« The UMCDF Hazardous Waste Permit does not
prohibit the off-site shipment of liquid wastes,
provided the waste meets “agent-free” criteria and
is destined for an approved hazardous waste

disposal facility.
16



Summary

Chemical Demilitarization Program

e The Brine Reduction Area 1s a permitted
hazardous waste treatment unit.

* Current permit does not prohibit the off-site
shipment of liquid waste from UMCDF.

o (Other chemical demilitarization facilities are
not operating the BRA.

* The Army has repeatedly stated that it will
operate the BRA at UMCDF.

17



For more information...

Chemical Demilitarization Program

Oregon Department of Environmental Quality
Chemical Demilitarization Program

256 E. Hurlburt Ave.

~ Hermiston, OR 97838

Telephone: (541) 567-8297
Fax: (541) 567-4741

18



GENERAL COUNCIL
and
BOARD OF TRUSTEES

of the
Umatilla Tndian Beservation
PO. Box 638

PENDLETON, OREGON 97801
Area Code 541 Phone 276-3165 FAX 276-3095

STATE OF OREGON
7 May 2002 . DEPARTMENT OF ENVIRONMENTAL QUALITY
RETEIVED

Chair, Environmental Quality Commission
c¢/o Department of Environmental Quality

811 SW 6" Ave.
Portland, OR 97204 - HERMISTON OFFICE

Ms. Melinda Eden MAY 08 2002

Dear Madam Chair;

I am writing to express my grave concern over a recent development at the Umatilla Chemical
Agent Disposal Facility (UMCDF). It has come to my attention that the United States Army is
now contemplating not operating the brine reduction area (BRA) at the UMCDF. This fact was
confirmed by Mr. Wayne Thomas, director of the Department of Environmental Quality (DEQ)
Hermiston office, at a 1 May 2002 public meeting in Hermiston, Oregon. It appears that the
Army is now pursuing off-site shipment of brine liquids for treatment and disposal. In fact, a
representative of the Washington Demilitarization Company stated candidly to one of our staff
members after the May 1* public meeting that no operating the BRA was an option since off-site
shipment of liquid waste was not explicitly prohibited in the facility’s Hazardous Waste
Treatment and Storage Permit (HW Permit). Mr. Wayne Thomas has confirmed the fact that the
HW Permit does not explicitly prohibit off-site shipment of Jiquid brine in a letter to the UMCDF
Permittees dated 1 February 2002.

Sadly, a policy of no off-site shipment of liquid waste has been verbally stated numerous times
to our Board of Trustees (BOT) by both the Army and by the DEQ. In fact, the DEQ has been so
strong on this issue that it was our understanding that the permit had enforceable language to
ensure this policy was followed. It should be noted that no off-site shipment of liquid waste,
along with the Army’s commitment to not leaving legacy waste at the site, were two important
policies that have allowed the BOT to support the incineration project. The former issue is
important to our people since there is a high probability that waste will travel though our

(Continued)

TREATY JUNE 9, 1855 + CAYUSE, UMATILLA AND WALLA WALLA TRIBES

srr (ERRLLD oRREAE UL € R T A SR

Ve

CONFEDERATED TRIBES. 02-07045



Melinda Eden, EQC Chair
7 May 2002
Page 2

reservation and so represents a risk to our homeland. Clearly the risk of environmental
contamination is increased if liquid waste, rather than solid waste, is accidentally spilled. The
importance of the later 1ssue arises from our desire to make use of the lands for traditional
purposes once the base is closed.

1 would remind you that the Confederated Tribes represent a culture where the spoken word is as
important as the written word. Our history, our heritage, our way of life is preserved and taught
in the spoken word. Hence, it is very disturbing to us when we are misled by the words of
others. It raises serious doubts in our minds of the Army’s ability to accurately represent their
intentions. Does this move by the Army indicate that they will also renege on their agreement to
not leave legacy waste at the site? Will the Army not pursué full closure and restoration of the
UMCDF site at the end of the demilitarization campaign? These are questions that the BOT and
the EQC must now consider as policy makers for our peoples.

In closing, I am requesting a response from your office on what actions the EQC is taking, or
intends to take, to ensure the Army holds to their word on not shipping liquid wastes off-site,
particularly the liquids from the pollution abatement system.

Sincerely;

o ; /
J/ /64' Lﬁ / %4& L

Gary 1.'Burke
Chairman, CTUIR Board of Trustees

L

Armand Minthorn, Member, CTUIR-BOT
Richard Gay, Acting Manager, CTUIR-ESTP
Rod Skeen, Chemical Engineer, CTUIR-ESTP
Wayne Thomas, Oregon DEQ

File




Department of Environmental Quality

"Oregon

Hermiston Office
John A. Kitzhaber, M.D., Governor 256 E Hurlburt

Hermiston, OR 97838
Phone: (541) 567-8297

February 1, 2002 FAX: (541) 567-4741
TTY: (503) 229-6993

Lieutenant Colonel Frederick D. Pellissier Mr. Loren D. Sharp

Commander Project Manager

Umatilla Chemical Depot Washington Demilitarization Company
Attn.: SCBUL-CO 78068 Ordnance Road

Hermiston, OR 97838 Hermiston, OR 97838

Mr. Don E. Barclay

UMCDF Site Project Manager

Project Manager for Chemical Stockpile Disposal
78072 Ordnance Road

Hermiston, OR 97838

Re: Off-site Shipment of PAS Liquids (Brines)
Prior to the Start of Chemical Agent
Operations
Umatilla Chemical Agent Disposal Facility
ORQ 000 009 431 :
DEQ Htem No. 02-0165 (27.05)

Dear LTC Pellissier, Mr. Barclay, and Mr. Sharp:

The Department of Environmental Quality (Department) has reviewed the information discussed
with Permittees at the January 30, 2002 meeting concerning Umatilla Chemical Agent Disposal
Facility's (UMCDF's) decision to pursue off-site shipment, treatment and disposal of incinerator
“pollution abatement system (PAS) liquids™ until the start of chemical agent operations planned
for February 2003.

The Department acknowledges that the current, existing UMCDF Hazardous Waste (HW)
Treatment and Storage Permit (ID No. ORQ 000 009 431) does not specifically prohibit the
Permittees from managing these wastes using the described approach. The Department is also
unaware at this time of any specific federal Resource Conservation and Recovery Act (RCRA)
hazardous waste regulations (40 CFR Parts 260-266, 268, 270-273, 279-282, 148, and 124), or
Oregon hazardous waste rules (OAR 340-100 through 340-120) that prohibit this approach.

However, this waste management approach is not preferred, and directly contradicts the implied
approach presented by the U.S. Army and its contractors to the Department and Oregon’s citizens
since the beginning of the UMCDF environmental permitting process. “PAS liquids” have
always been consistently referred to as “brines,” and slated for treatment in the Brine Reduction
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LTC Pellissier, Mr. Barclay and Mr. Sharp
February 1, 2002

DEQ Item No. 02-0165 (27.05)

Page 2

Area (BRA), regardless of whether they are generated during systemization activities, surrogate
operations or chemical agent operations. The introduction to Module V of the HW Permit even
identifies one of the primary treatment objectives of the BRA as that of reducing the brines and
wastewaters (i.e. “liquids™) from the PAS by at least 80% by weight. HW Permit Condition
V.A.1.i. provides additional reference to planned processing of brines during both surrogate and
chemical agent operations.

The inconsistency exhibited by this decision is further reinforced by the following examples:

e The U.S. Army’s Revised Final Environmental Impact Statement “Disposal of Chemical
Agents and Mimitions Stored at Umatilla Depot Activity, Oregon” (November 1996) includes
language (Section 2.2.3.3) indicating that 1) “The hazardous wastes would consist mainly of
ash residue from the furnace systems and dried salts from process and PAS liquids™; 2) “No
liquid hazardous process waste would be generated by or shipped from the proposed disposal
facility”; and 3) “The only liquid discharge from the facility would be domestic sewage...”.

e The March 1996 UMCDF RCRA Part B Hazardous Waste Permit Application (used by the
Department to develop the initial UMCDF HW Permit issued in February 1997) contains
language (Section D-9) which describes other wastewater streams (e.g. boiler blowdown,
water softener regeneration, separator condensate) as “brines” that will be processed in the
BRA.

e The current Permit Application includes language in Section D-9 that was proposed by the
Permittees in the Class 2 Permit Modification Request UMCDF-99-018-BRA(2) [approved
10/19/99], and which states that both hazardous [waste] and non-hazardous [waste] brines
will be generated in three distinct phases (prior to surrogate trial burns, during surrogate trial
burns and during chemical agent operations), and that these brines will be processed through
the BRA. This same information was presented during the required public information '
meeting held by the Permittees. These “brines” represent the same “PAS liquids” identified
in the Permittees’ current planned approach.

» On December 13,2001 and January 8, 2002, the Department met with UMCDF staff to

discuss alternate BRA operational approaches that maintained compliance with the HW
Permit and applicable regulations, while accommodating UMCDF’s need to process
quantities of brine generated during systemization activities and surrogate operations. The
Permittees’ desire to hold these discussions indicates that within the last month, UMCDF still
planned to process and treat all these “PAS liquids” in the BRA.

Finally, the Permittees are reminded that HW Permit Condition ILI.1.ii. requires submittal to the
Department of annual waste minimization/pollution prevention certifications (in accordance with
40 CFR §264.73) that proposed treatment, storage or disposal methods are the most practicable
ones available to minimize threats to human health and the environment.

The Department is extremely concerned that this type of change represents a shift in priorities for
the U. S. Army and its contractors. It appears that the Permittees place a larger emphasis on




LTC Pellissier, Mr. Barclay and Mr. Sharp
February 1, 2002

DEQ Item No. 02-0165 (27.05)
Page 3

attempting to maintain the current planned operational schedule than on fulfilling commitments
made previously to the State of Oregen and its citizens.

If you have any questions concerning this matte;', please contact me at (541) 567-8297, ext. 21.

Sincerely,

e o Ao

Wayné C. Thomas
Administrator
Chemical Demilitarization Program

Cf: Environmental Quality Commission

Thomas Beam, DEQ Hermiston
Mark Daugherty, UMCD
Stephanie Hallock, Director-DEQ Portland
Catherine Massimino, USEPA Region X
Dave Nylander, WDC

Sue Oliver, DEQ Hermiston
Wendell Wrzesinski, PMCSD
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DEPARTMENT OF THE ARMY
PROGRAM MANAGER FOR CHEMICAL DEMILITARIZATION

UMATILLA CHEMICAL AGENT DISPOSAL FACILITY 0 2 » O 3 2 4

78072 ORDNANCE ROAD
=) HERMISTON, OREGON 97838 # v R
B 15 VAR ~§ 202
Project Manager ENV-02-0034

for Chemical Stockpile Disposal

SUBJECT: Umatilla Chemical Agent Disposal Facility (UMCDF) Hazardous Waste Permit
(ORQ 000 009 431) — Off-Site Shipment of Pollution Abatement System (PAS) Wastewater

Wayne C. Thomas, Program Administrator T g g 0 vy
Chemical Demilitarization Program DEPARTMiwT OF =% & esisd QUALITY
Oregon Department of Environmental Quality i D

256 East Hurlburt Avenue, Suite 105 M2 03 0502

Hermiston, Oregon 97838

Dear Mr. Thomas: TR e e
Fawed aadsitd B Ard i { 1‘%,}':5.:

References:

Letter, Department of Environmental Quality (DEQ), DEQ Item No. 02-0165(27.05),
dated February 1, 2002, subject: Off-site Shipment of PAS Liquids (Brines) Prior to the Start of
Chemical Agent Operations.

The Permittees sincerely appreciate the opportunity to discuss this important matter with
you on January 30, 2002. We feel the open discussion led to a mutually agreed upon
management approach in regards to the Brine Reduction Area (BRA). In addition, we appreciate
the regulatory analysis recognizing our management approach is supported by regulation and the
Permit. We are writing this letter in response to the issues identified in the letter referenced
above.

We are systemizing and preparing the Brine Reduction Area (BRA) to support brine
treatment during agent operations. Processing PAS liquids on site that are generated prior to
agent operations would delay agent operations startup and increase the risk associated with
continued agent storage. We recognize the option of shipping PAS liquids off-site is not your
preferred approach, but for wastes generated prior to the commencement of agent destruction it
is a prudent course of action that will avoid what is now projected to be a four-month delay of
agent operations startup

In reference to your concern that we are changing our priorities. Our priority was and
remains maximum protection to the public. In this context, we provide maximum protection to
the public by ensuring agent destruction operations are our focus and are not delayed by issues
presenting little to no public risk.

I o A . 2 . T



We will safely and expeditiously destroy the chemical warfare munitions stored at the
Umatilla Chemical Depot in an environmentally sound manner. Our top priority is to eliminate
the risk of chemical weapons storage to the citizens of Oregon. Our concemn regarding the
maintenance of an aggressive schedule is evidence we are committed to fulfilling our
commitment to the community that wants the chemical weapons stockpile expeditiously
destroyed. Our efforts to date reflect our commitment to maintaining schedule along with
maintaining excellence in safety and environmental compliance. We share your commitment to
move the Umatilla project forward in partnership and look forward to the Department’s
continued cooperation and commitment to work through the regulatory process.

A copy of this letter is being provided to the members of the Environmental Quality
Commission, 811 SW Sixth Avenue, Portland Oregon, 97204; and Ms. Stephanie Hallock,
Director, Oregon Department of Environmental Quality, 811 SW Sixth Avenue, Portland
Oregon, 97204.

If you have any questions, please call our technical point of contact, Mr. Wendell
Wrzesinski, (541) 564-7053.

. Sincerely,
0l gy efoety [T
Date of Signature: S mﬂ/-l oL u:ufSrgnl:urf—j ignature: 5/5 C‘(’

Frederick D. Pellissier Don E. Barclay Loren D. Sharp

Lieutenant Colonel, USA UMCDF Site Washington Demilitarization Company
Commander Project Manager Project Manager

*CERTIFICATION STATEMENT *CERTIFICATION STATEMENT *CERTIFICATION STATEMENT

Enclosures

*] CERTIFY UNDER PENALTY OF LAW THAT THIS DOCUMENT AND ALL ATTACHMENTS WERE PREPARED UNDER MY DIRECTION OR SUPERVISION ACCORDING
TO A SYSTEM DESIGNED TO ASSURE THAT QUALIFIED PERSONNEL PROPERLY GATHER AND EVALUATE THE INFORMATION SUBMITTED. BASED ON MY
INQUIRY OF THE PERSON OR PERSONS WHO MANAGE THE SYSTEM, OR THOSE PERSONS DIRECTLY RESPONSIBLE FOR GATHERING THE INFORMATION, THE
INFORMATION SUBMITTED IS, TO THE BEST OF MY KNOWLEDGE AND BELIEF, TRUE, ACCURATE, AND COMPLETE. | AM AWARE THAT THERE ARE
SIGNIFICANT PENALTIES FOR SUBMITTING FALSE INFORMATION, INCLUDING THE POSSIBILITY OF FINE AND IMPRISONMENT FOR KNOWING VIOLATIONS.

ENV-02-0034
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W OUESTION: How toxic is the liquid
" brined

Comparison to Drinking Water Standard

A

4

Last two columns
_ = ol represent diluted
Total Mass | Drinking concentration
Maximum | ina 7000 Water : immediately after
Measured gallon Standard
Level (mg/L) | tanker (ibs) | (mgiL) |(maiL) one tanker truck of
67 3.91E+0 157E+0 brine is spilled in
) 7 .49E-0 the Umatilla River
1.34E+0
; 3.98E-0 NOTE: No organics
0.011 2.57E-04/ were detected in
350 | 204E+01] = | 8.19E+0 JACADS brines.
2.57E-0
120 ; 2.81E+0
1.12E-0 7.02E-0
20 7.49E-0 4.68E-0
| 6.99E-01] 1.50E-02| 4.49E-0
| 321E-01] | 2.06E-0
| 8.74E-04]  2.00E-03]
23 | 134e01] ] 8.61E-0
180000 | 1.05E+04] | 6.74E+0
0.52 1.95E-0
, | 111E-01]  4.00E-03] .
0.031 1.16E-0
. [ 134601 | ;
0.28 163E-02] .
2.68E+0 1.72E-02

A A

Aluminum
Antimony
Arsenic

prg g i ) 1= =Y 1=
) =1 61 1) 1

2

S
N NS

o
=W
|
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o

indicate
items above the
drinking water
1.29E-0 | standﬂrd.

3.51E-0
5.38E- are
4.21E+0 Oregon secondary
1.22E-0 contaminant levels.
4.44E-0
7.25E-0
5.38E-0
6.55E-03|

' 1.08E+0
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DATES: 91/681/2800 to 81/81/28081

EAPLANATION
— DAILY HEAN STREAHFLOM * HERSURED STREAHFLOH

NOTE: Large variation in stream flow rate during the year.




W OQUESTION: How toxic is the liguid
brine (continued..)?

Comparison to UMCDF Air Emissions

Case UMCDF
Permitted Air
Emissions (lb/day)

Maximum |Total Mass in a| Worst Case for
Measured 7000 gallon |Total Mass in Bine
Level (mg/L) | tanker (lbs) (Ib/day)

indicate
items above permitted

67

3.91E+00

8.02E+01

No RCRA limit

3.2

1.87E-01

3.83E+00

2.91E+01

23

1.34E+00

2.75E+01

3.93E+01

1.l

9.91E-02

2.03E+00

4.67E+01

0.011

6.41E-04

1.32E-02

1.02E+01

350

2.04E+01

4 19E+02

1.16E+03

10

6.41E-01

1.32E+01

1.33E+01

120

6.99E+00

1.44E+02

1.57E+01

0.3

1.75E-02

3.59E-01

1.54E+01

20

1.17E+00

2.39E+01

1.80E+01

12

6.99E-01

1.44E+01

8.28E+01

5.5

3.21E-01

6.58E+00

1.71E+03

0.015

8.74E-04

1.80E-02

1.19E+01

2.3

1.34E-01

2.75E+00

6.46E+01

Phosphorus (P)

180000

1.05E+04

2.15E+05

7.14E+02

Selenium

0.52

3.03E-02

6.22E-01

2.02E+01

1.8

1.11E-01

2.27E+00

2. 7T3E+01

0.031

1.81E-03

3.71E-02

8.22E+01

2.3

1.34E-01

2.75E+00

8.31E+01

0.28

1.63E-02

3.35E-01

1.68E+01

46

2.68E+00

5.51E+01

3.37E+02

air emissions rate.

Worst case brine
production rates

are for HD ton
container processing.

Worst case air
emissions assume all
furnaces are emitting
at the permit limit.
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A

Comparison with JACADS

- JAGADS BRA had on evaporator and two drum
dryers.

- Our analysis would suggest a total JACADS hrine
processing capacity of approximately 11,328

- JACADS data indicate maximum processing rate
of 8,917 1h/hr.

A

CONCLUSION: Our analysis appears to produce
reasonable processing rates.
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STATEMENT BY JOSEPH KEATING ON BEHALF QF GASP

1o the Environmental Quality Commrission
July 26, 2002
Portland, OR

Speaking. on behalf of GASP, Oregon Wildlife Federation, Karyn Jones, and

others, we agree with the Umatilla Tribe’s concern about the Army plan to eliminate the
‘brinte reduction area and the trahéport of liquid wastes. The malfunctions in the brine
reduction area are one of the'issues you failed to address in our original comments during
the permitting process, land- du_ring our request for revocation. We sought to redress all of
our concerns in this forum, and finding none, we now are seeking relief through our
collective court actions to sfop this dangerous State sanctioned plan.

~ We have in fact warped y0ur (meaning the DEQ aﬁd the EQC) in numerous
communications that the Arfny never intended to construct and operate the incinerators,
and their relate.d systems, as proposed and permitted in February 1997. The dunnage
incinerator (DUN) and the brine reduction area (BRA) are perfect examples. Both of -
these systems were central to resolving the secondary waste problems at Umatilla, which
would help Oregon avoid the “Hanford Syndrome” where ﬁquid wastes remain homeless
for generations, where the thfeat continyes desbite ongoing promises.

The Afmy has known about dunnage incinerator and brine reduction area problems
since their discovery during testing and operation at the }ohnstor; Atoll and Tooele, ﬁtah
incinerators. Yet they assured us that Umatilla burners are third or fourth generation, an

| mtegrafed state-of-the-art, lessons-learned facility that would not be a dangerous |

. neighbor. This is simply not true because hundreds of major modifications have been |
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made to the facility, including those where the installed modifications don’t match the
drawings in the files. -
| Based on Army assurances and staff recommendations, ydu found iﬁciﬁeration asa
best available fechnology. This determination, you said, is because “fhe proposed facility
use& engineering controls and state of the art pollution abatement systems wfzz’ch will
underéo extensive test_ing before operaﬁons commence.” We can only hope that you now
see this is simply not true. Answer these questibns: Is offtsite shipment now best available
technology? Is ﬁeutralizatibn for mustard agent best available technology? Are carbon
filters the besf a\;railable control technology? The bottom line is this: What you permittéd
in 1997 significaritly differs from what was built, from how it will operate, and ultimately,
from what Oregon is left with after the Army abandons the bunkers.
There is no excuse for the Army’s efforts to mislead the public about functions of -
| major compotents and systems for t_he Umatilla facility. What is shameful, however, is the
State of Oregon’s complacency with these actions.
If thé DEQ and EQC do not reassess the Umatilla facility with all changes finally
~ laid out on the table, then the public process fof issuing the permit and the best available
technology determination will have beeft 2 complete sham. Allowing the Army to so
manipulate the' process and substantially recreate the facility without re-permitting and
without a new best available technology analysis is a violation of bbth federal and state
law'. Furthermore, it’s an outrage for those in a leadership position té continue to cajole

us into believing in a magic rainbow called incineration. The public’s right to review and
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have hearings, including a contested case hearing, on the “real” Umatillé faCility must not
be cavalierly tossed aside.

When thinking of the ﬁlanipulations perpetrated by the Army and condoned by the
DEQ, 1 cannot help but think of the television program “What’s My Line”. Will ;he real
Umatilla facility please stand up. We ask that you reopen the permit along with the
best available technology aﬁalysis and allow the public to see and comment for the first
time on ;he “real” Umatilla facility.

In closing, we appreqiate the invitation to present testimony and we only hope that
this courtesy will continue when werbring oﬁr concerns to your attention.

Thank you.




State of Oregon
Department of Environmental Quality

Memorandum

Date: July 8, 2002

To: Environmental Quality Commission J

From: Stephanie Hallock, Director. /A(HW

Subject: Agenda Item I, Informational Item: The Proposed Oregon Air Toxics Program

July 25—26 EQC Meeting

Purpose of Item  The purpose of this item is to update the Commission on the
Department’s progress in developing a state air toXics program.

Air toxics are generally defined as air poHutants known or suspected to
cause serious health problems, including cancer, birth defects, lung
and nerve damage. U.S. Environmental Protection Agency (EPA)
analyses repeatedly show that air emissions of toxic chemicals pose
significant threats to public health. In a recent study, the EPA has
estimated that there are sixteen toxic air pollutants in Oregon’s air at
concentrations above generally acceptable health risk levels. Six of
the pollutants exceed these levels more than ten times. The highest
risks from air toxics are estimated to occur in urban areas where the
combined emissions from mobile sources, such as cars, and small
area-wide sources, such as gas stations and home heating with wood,
are greatest. However, residents in rural areas are also exposed to
elevated levels of air toxics from various forms of burning.

Since the federal Clean Air Act was amended in 1990, the EPA has
adopted a number of regulations primarily aimed at reducing releases
from various large industrial sources. The Department has
implemented these federal technology-based emission regulations
within Oregon. While effective, these emission reductions address
only part of the air toxics problem. After more than ten years, much
remains {0 be done to reduce the harmful health effects of toxic air
pollution. After analyzing the areas not addressed by the federal air
toxics program, the Department remained most concerned about its
inability to scientifically assess air toxics problems, reduce potentially
high poliutant levels in urban areas or hot spots, and resolve known
health risks from air toxics
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Stakeholders
Involved

Key Issues

statewide. The draft air toxics program proposes an innovative
approach to reduce Oregonian’s exposure to air toxics through
community-based planning. The draft rules establish a framework
for adopting concentrations of concern or benchmarks, identifying.
geographic areas with the highest risk from air toxics, and
developing and implementing emission reduction plans. The draft
rules also provide criteria for developing strategies for categories of
similar sources, as well as a Safety Net Program to address rare
cases of individual industrial sources of toxic air emissions that are
otherwise not addressed by the program but have the potential to
cause harm to public health.

The draft rules set a general risk reduction goal for geographic
areas. To the extent feasible, local emission reduction plans are to
reduce individual pollutants to levels at or below one in a million
excess cancer risk, or the levels that cause adverse non-cancer
effects, in ten years after plan approval. Progress in achieving local
air toxics reduction goals will be reviewed by the Department every
three years, based on monitoring, modeling and emission inventory
data.

The Department briefed the Commission on air toxics problems in
the fall of 1999, after receiving policy recommendations from its
first advisory committee, the HAP Consensus Group (HCG). The
Department recently completed work with its second advisory
committee, the Air Toxics Advisory Committee (ATAC), tasked
with developing draft rule language for the HCG recommendations.
See Attachment A for HCG and ATAC membership.

1. Until a program is established to address air toxics problems
on a geographic basis, stakeholders may continue to focus on
the industrial point source permitting program, instead of
strategies to reduce much greater emissions from area and
mobile sources.

2. Ambient benchmark concentrations will be established at one
in a million excess cancer risk or a non-cancer hazard quotient
of one. These concentrations will serve as overarching air
quality goals for local planning and for measuring program
progress. Because benchmarks will drive key elements of the
program, their adoption will be a significant undertaking,
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" requiring the aid of a toxicologist.

3. Because air toxics concentrations exceed one in a million
excess cancer risk in all parts of the state, the Department will
prioritize the highest risk areas for geographic reduction
planning. Areas exceeding ten in a million excess cancer risk
or the non-cancer hazard quotient of one with serious and
irreversible effects will be identified and addressed before
lower risk areas. The Portland metropolitan area will be
addressed first under prioritization criteria. The Department
estimates that it will take 12 to 15 years to complete emission
reduction plans for the nine priority areas initially identified in
Oregon.

4. Where a group of similar sources contribute to air toxics
concerns in multiple geographic areas, the Department may
propose categorical approaches to apply statewide. Effectively
integrating the geographic and categorical approaches will be
key to achieving timely and efficient reduction in air toxics
risks.

5. Proposed rules include deadlines to ensure progress in setting
benchmarks and identifying geographic areas. Other
accountability measures include evaluation of local emission
reduction efforts every three years and review of benchmark
levels every two years.

6. The Safety Net Program applies only to exceptional cases of
existing sources where the Department has sufficient
monitoring information to show that the source is responsible
for exposure to air toxic concentrations above benchmarks.

7. A year after emission reduction measures are placed into its
permit, a Safety Net Source unable to reduce excess cancer
risk below 100 in a million and very serious non-cancer health
effects levels, will be required to cease the operations causing
these risks.

Next Steps This information item is timely because the Department will be
asking for public comment on draft state air toxics program rules in
August 2002, and plans to bring the rules to the Commission for
adoption in December 2002, Because the rules outline a new
program, introducing them as an information item now will provide
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EQC
Involvement

Attachments

Available Upon
Request

Approved:

background for proposed adoption later this year. In fall 1999,
members of the Commission expressed interest in an update after the
rules had been drafted.

The Department plans to bring draft state air toxics program rules
to the Commission for adoption in December 2002, After
program rules are adopted, the Department plans to propose air
toxics benchmarks for adoption in a separate rulemaking action.
These benchmarks will be developed in consultation with the Air
Toxies Science Advisory Committee established by the proposed
rules. Once a community has developed a local emission
reduction plan, it must be approved by the Commission if it
contains proposed administrative rules. Approval of local
emission reduction plans that do not contain administrative rules
may be delegated to the Director. Any source category strategies
proposed as administrative rules will also require action by the
Commission, :

Attachment A: Advisory Committee Membership Lists

1. Air Toxics Advisory Committee Report
2. Proposed Air Toxics Rule Implementation Plan
3. Draft Oregon Air Toxics Program Rules

Section: @ %[{ &L
iy U O
Division: s 6‘ <,
/ J » lﬂ‘&é&v\
’ 1\

Report Prepared By: Sarah Armitage
Phone: (503) 229-5186 ‘
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ATTACHMENT A

HAP Consensus Group and Air Toxics Advisory Committee Membership Lists

HAP Consensus Group

Agency
Barbara Cole

Lane Regional Air Pollution Authority

Ron Hall
Oregon Health Division

Tom Bispham
Port of Portland .

Lynn Beaton
Oregon Economic Development
Department

George Davis
Department of Environmental Quality

Monica Kirk
EPA Oregon Operations Office

Public Interest
George Feldman
Physicians for Social Responsibility

Paul Engellking
University of Oregon

Jim Bennett
Swan Island Airshed Commiitee

Dana McCullough
Interested Citizen

Sarah Doll
Oregon Environmental Council

Bob Amundson

Interested Citizen

Business

Susan Mulholland
Associated Oregon Industries

Mark Morford
Stoel Rives LLP

Rich Barrett
Willamette Industries

Lowell Miles
Miles Fiberglass

Dan Riley
Western Staies Petroleum Association

Dana Zanone
Myers Container Corporation

Facilitator
Paul Morris
McKeever/Morris, Inc.
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Air Toxics Advisory Committee

Chair

Peter S. Spencer, PhD.

Director

Center for Research on Occupational
and Environmental Toxicology
Oregon Health Sciences University

Government .

John A. Dougherty, PhD.
Program Design and Evaluation
Multnomah Co. Health Division

Theodora Tsongas, PhD.
Env. & Occupational Epidemiology
Oregon Health Division

Brian Jennison, PhD.
Director, ,
Lane Regional Air Pollution Authority

Willie Tiffany
League of Oregon Cities

Public Interest
Bob Amundson, PhD.
Oregon Toxics Coalition

Sarah Doll
Oregon Environmental Council

George Feldman, MD.
Physicians for Social Responsibility

Jeri Sundvall/ Linda George
Environmental Justice Action Group

Gregory R. McClarren
Chair, Bend Clean Air Committee

Business
JR Carlson
Lukas Autobody & Repair, Inc.

Mike Sherlock/Nicoletta Endres
Oregon Gas Dealers Association

David Bartz, Esq.
Associated Oregon Industries
Schwabe Williamson Wyatt

Mark Morford, Esq.
Stoel Rives LLP

Wayne Lei, PhD.
Director of Environmental Affairs
Portland General Electric
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Ambient
Standards

Increments and
Visibility

Air Toxics

Ashestos

Acid Rain

Stratospheric
Ozone

Climate Change

. 'N'atlon mbfent Air Qahty

iStandards (CAA §109)

+ National Engine and Fuel Standards
(CAA Title il)

« Class | & ll increments {CAA Title |,
Part C

+ National Engine and Fue! Standards
(CAA Title 11)

+ List of HAPs {CAA §112b) and source
categories {CAA §112c)

« Accidental Releases (CAA §1120)

« National Fuel Standards (CAA Title 1)

» Emission trading (CAA Title IV}

i+ Chlorofluorocarben phass-out (CAA

Title V)

+ Energy Star/voluntary programs

+ New Source Performance

I+ New Source Performance Standards

Standards (Caa §111: ORS 458A.025)

(NSP3) (CAA §111; ORS 468A.025)

» National Emission Standards for

Hazardous Air Pollutants (NESHAP)
(CAA §112d; ORS 463A.025)

+ Asbestos NESHAP(CAA §112; ORS
488A.025 & 4684.700-760)

. Attaiment and malnteénce Plan Sis (CAA §110 & Title [, Part D;

ORS 468A.035)
+ 3IP Confrol Strategies (CAA §110), e.g.
+ Air Contaminant Discharge Permit (ACDP) (ORS 468A.040-060)
+ Major New Source Review [(ORS 4684.025)
« Vehicle Inspection Program (ORS 468A,350-455)
« Empicyee Commute Options (ORS 468A.363)
- Woodstove Curailment (ORS 468A.460-520)
- Reasonably Available Control Technology (ORS 463A.025)

« Visibility and Regional Haze SIPs (CAA Title 1, Part C)
+ SIP Control Strategies (caa §110) e.q.:
- Smoke Management, Field Burning, Open Burning (ORS
468A.550-5620)
+ Major New Source Review/PSD (GRS 468A.025)
+ Air Contaminant Discharge Permit (ACDP) (ORS 468A.040-060)
- Emissicn Guidelines (CAA §111d; ORS 468A.025)
- Federal Operating Permit (CAA Title V; ORS 4684.300-330)

« Urban Air Toxics (CAA §112k; ORS 468A.025)
« Federal Operating Permit (CAA Title V; ORS 468A.300-330)
« Air Contaminant Discharge Permit (ORS 4684.040-060)

» Federal Operating Permit (CAA Title V; ORS 4684.300-330)

» Federal Operating Permit {Caa Title V; ORS 468A.300-330)

+ Oregon Ambient Air Quality
Standards (Particle fallout, Calcium
Oxide, Sulfur Dioxide) (ORS 458A.025)
+ Growth allowances (ORS 468A.035)

» Prevention Plans (CRS 468A.035)

+ Columbia River Gorge Air Quality
Protection (ORS 488A.025)

+ Nuisance, Odors, Best Work
Practices Agreemsnt (ORS 468A.025)

+ Asbestos Abatement (ORS 468A.700-
760) '

» Chloroflucrocarbon, Halon and
Agrosol Control (GRS 4638A.625-645)

» Oregon Office of Energy
+ STAPPA/ALAPCC Harmonizing Air
Quality and Climate Protection




State of Oregon

Department of Environmental Quality Memorandum
To: Environmental Quality Commission Date: July 16, 2002
From: Mikell O’Mealy

Subject: Department response to petition on Air Toxics Rulemaking

Enclosed 1s the Department’s response to the Oregon Environmental Council’s (OEC)
petition for rules to regulate mercury emissions to the air. The Department is prepared to
present this response at the July 26 EQC meeting during Agenda Item J.

Also enclosed is information on DEQ’s overall strategy for reducing mercury in Oregon’s
environment. This information has been provided to you at various times over the past year,
but I wanted you to have it again for reference during the July meeting.

e DEQ’s Strategic Directions, 2002, showing the priority for Protecting Human Health
and the Environment from Toxics

o DEQ’s list of current and new mercury reduction activities, organized by key goals

e A fact sheet summarizing DEQ’s toxics reduction initiative and the Governor’s 1999
Executive Order

e The Governor’s 1999 Executive Order on Persistent, Bioaccumulative, and Toxic
Pollutants (PBTs)

e Questions and Answers on the Governor's Executive Order on PBTs

If you have questions in advance of the meeting, please contact me (503-229-5301), or
regarding the rulemaking petition, Andy Ginsburg, Air Quality Division Administrator, I
look forward to seeing you soon.




State of Oregon

Department of Environmental Quality Memorandum
Date: July 16, 2002

To: Environmental Quality Commission Jb

From: Stephanie Hallock, Director j W W

Subject: | Agenda Item J, Action Item: Response to Oregon Environmental Council Petition

for Air Quality Rulemaking, July 26, 2002 EQC Meeting

Introduction

Petition Request

DEQ
Recommendations
in Response to
Petition

This document responds to the Oregon Environmental Council (OEC)
Petition for Permanent Rulemaking to Amend OAR 340-200 and 340-222
(Petition). Procedures related to rulemaking petitions are specified in OAR
340-011-0046 and 137-001-0070.

The OEC has petitioned the Environmental Quality Commission (EQC,
Commission) to “direct the Department to use its existing authority under
OAR 340-212-0120 to require monitoring for mercury emissions and
commence permanent rulemaking establishing air emission limitations for
mercury in Oregon.”l The Petition also asks the EQC to “direct the
Department to initiate Permanent Rulemaking to amend OAR 340-222 and
OAR 340-200 to establish Plant Site Emission Limits ("PSELSs”) for
mercu;y for any facility that discharges more than one pound of mercury per
year.”

The Department recommends that the Commission deny the Petition and
direct the Department to continue to address mercury through current
initiatives.

Because of the human health risks created by numerous sources releasing
mercury to the air, land and water, the Department believes it is necessary to
take a holistic approach to removing mercury from our environment.
Accordingly, the Department established a cross-media team to develop a
comprehensive mercury reduction strategy. Initially, the team is focusing on
characterizing the nature and extent of mercury discharges from all sources of
mercury. This information will establish baseline conditions and enable the
Department to develop cost-effective strategies to reduce mercury releases

' See point 24 in OEC petition.
” See point 28 in OEC petition.

Page 1 7/16/2002
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Rulemaking

July 26, 2002 EQC Meeting

Page 2 of 3

and remove mercury contamination from the environment. The team is also
coordinating with other agency efforts that address mercury, such as the
development of Total Maximum Daily Loads for water bodies,
identification and preliminary assessments of abandoned mines, and the
adoption of new air toxics rules. The Department believes that this
comprehensive approach will be most successful in reducing health risks
from mercury. '

Addressing mercury emissions to the air

The Department intends to address air pollution sources of mercury through
a new state air toxics program that was developed over the past several
years with the help of two advisory committees. This program, which will
be proposed for adoption shortly, represents a broad consensus on the best
way to approach toxic air pollution. The new program provides a scientific
basis for selecting pollutants, sources and geographic areas of concern. The
program has three methods to address identified concerns, including a
geographic approach (to address the cumulative impacts of multiple sources
of a toxic air pollutant in one area), a categorical approach (to address
emissions from a group of similar sources throughout the state), and a
safety-net approach (to address any monitored health-risks not otherwise
addressed by federal or state requirements). These rules will provide the Air
Program with the tools needed to implement emission reduction strategies
for mercury and other toxic chemicals.

A central feature of the new air toxics program is the use of sound science
to guide emissions reduction planning. The Department recently completed
its second inventory of air toxics emissions in Oregon, including emissions
from point, area and mobile sources of mercury. This information will
support both the categorical and geographic approaches under the new air
toxics program. Because of the Department’s mercury initiative, the Air
Program is currently reviewing the mercury emission inventory to identify
areas where further testing, monitoring or other studies would be valuable in
improving the information, again, to identify cost-effective strategies for
mercury reduction. The Department will use its existing authority under
OAR 340-212-0120 as needed to collect this information.

The Department also intends to include mercury in the first round of
benchmarks to be proposed after adoption of the new air toxics program.
Benchmarks support the geographic and safety-net approaches of the new
program, and also provide the yardstick to measure progress in improving

Page 2 7/16/2002
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air quality. Mercury represents a particular challenge, because the
benchmark needs to take into account deposition and bioaccumulation, and
that science is still emerging.

After selecting point, area or mobile source categories of mercury emissions
to be addressed under the program, a variety of regulatory and voluntary
approaches can be used. The Department intends to develop these
approaches on a category-specific basis, considering approaches used in
other states and input from the public. The Department does not believe
that Plant Site Emission Limits (PSELSs) are the appropriate regulatory tool
to address mercury or other air toxics, because their primary purpose is to
allow for more efficient compliance with other existing emission standards,
rather than to set new emission standards. Therefore, again, the Department
recommends that the Commission deny the Petition.

Prepared by: (J ﬁ wri;-
AN

Approved:

Section: WWD w// / Mwé / Z .

Division: EM\D@ W& n&éw |
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Mercury Activities By Key Goals

Activities Underway

New Ac_t_li__vities

1. Improve Mercury Data

Ajr Quality
Place high priority on improving mercury emission factors and
activity levels used to estimate air emissions

Land Quality (Cleanup)
Participate in interagency Dept of Geology-chaired task force to
prioritize former mine sites

Give priority to assessment of mine sites because many sites
have known or suspected mercury

Land Quality {Solid Waste)
Evaluate data related to mercury-containing products as part of a
landfill waste composition study

.

2. Prevent Mercury Releases

Land Quality {Hazardous Waste)

Co-spansor switching mercury switches out of vehicles with auto
repair shops

Develop auto mercury switch removal factsheet as required by
HB 3007

Collect mercury from school labs

Land Quality (Solid Waste)
Provide technical assistance and funding to county CEG/HHW
planning efforts focusing on mercury-containing wastes

Fund counties building permanent CEG/HHW collection facilities

Fund grant that promotes recycling of fluorescent tubes in
commercial buildings

Conduct HHW ccllection events with mercury thermometer
collection. '

Sponsor mercury collection at Southern Oregon mining
conference in July, 2002

Water Quality
Complete mercury TMDL for Willamette River

Include toxic prevention and remediation for toxics {not limited to
mercury) into funding for nonpoint source grants under Clean
Water Act Section 318 grants distrib by DEQ

3. Cleanup Mercury
Land Quality {Cleanup)

Develop agreements with Federal Land Managers on
investigation and cleanup of former mines {includes mercury-
related mines)

4., Promote Public Awareness




Fact Sheet

Protecting Human Health,
Environment from Toxics

Background

This fact sheet summarizes actions the Oregon
Departiment of Environmental Quality (DEQ) is
taking to protect human health and the
environment from toxic substances.

In September 1999, the Governor signed
Executive Order E(-99-13, which directs DEQ
to deal with the problem of persistent
bicaccumulative toxics (PBTs) in the
environment. Specifically, the Executive Order
directs DEQ to:

e Qutline a range of approaches that might be
undertaken in Oregon to identify, track and
eliminate the release of PBTs into the
environment by the year 2020

¢ Dvaluate state, national and international
efforts to eliminate PBTs

e  Use available information to identify which
PBTs are generated in Oregon, determine
what activities generate PBTs, estimate the
amounts being generated, and identify
missing data

+ TIdentify ways to utilize education, technical
assistance, pollution prevention, economic
incentives, government procurement
policies, compliance, and permitting
activities to eliminate PBT releases

Actions taken by DEQ to address toxics
DEQ is carrying out the goal of the Executive
Order in a variety of ways. DEQ has formed an
agency-wide toxics work group to identify
strategies for reducing toxics, The work group is
developing strategies to reduce toxic releases to
air, water and land, focusing on toxics that pose
the greatest hazard and have the longest-lasting
impact on the environment and human health,
This effort will focus initially on mercury,

Actions DEQ is currently taking include:

» Funding and co-sponsoring efforts to
remove and properly manage products
containing mercury and other toxics,
including;

e Local collection centers to help small
businesses and households properly
manage toxics

e Current work with the auto recycling
industry, car crushers and steel mills to
remove mercury car switches before
crushing cars

Promotion of fluorescent lamp
recycling to commercial and industrial
facilities
s  Removal of mercury from school
laboratories
s  Mercury thermometer collection events
¢ Identifying sources of mercury pollution in
the Willamette River, and developing a plan
to reduce these sources
¢ Developing proposed legislation to improve
Oregon’s ability to clean up mercury
contamination from abandoned and inactive
mine sites

Other toxics-related activities include:

s Developing water quality standards for 250
toxic pollutants. Once adopted by the
Oregon Environmental Quality Commission,
DEQ will use these walter quality standards
to restrict pollutant discharges into Oregon’s
waters

s Developing a community-based program to
reduce people’s exposure to toxic air
pollation

What’s next

DEQ is committed to work collaboratively with
industries, government agencies, citizens and
environmental organizations to identify Oregon's
biggest toxics problems, and develop cost-
effective solutions.

DEQ’s toxics work is being carried out under
existing authorities such as the federal Clean Air
Act, federal Clean Water Act, and Oregon’s
Toxic Use Reduction Law. DEQ’s current
emphasis is to develop and implement a range of
approaches to significantly cut toxic releases. As
DEQ outlines the range of approaches that it
might take in Oregon to identity, track and
eliminate the release of PBTs into the
environment by the year 2020, the agency may
identify the need for additional statutory
authorities and additional resources, for DEQ
and for other agencies or entities.

For more information:

For more information, contact Keith Johnson, DEQ
Land Quality Division, Portland, at (503} 229-6431.
Alternative formats of this document can be made
available by contacting DEQ’s Officc of
Communications & Cutreach, Portland, at (503) 229-
5696.

5

,
DEQ

State of Oregen
Department of
Environmental
Quality

Land Quality Division,
Headquarters,
811 SW 6™ Ave.
Portland, OR 97204
Phone: (503) 229-6431
(800) 452-4011
Fax:  (503)229-6977
Contact: Keith Jochnson
www.deq.state.or.is

Last Updated: 4/22/02
By: Brian White




EXECUTIVE ORDER NO.EO -99 -13

ELIMINATION OF PERSISTENT, BIOACCUMULATIVE, AND TOXIC
POLLUTANTS

WHEREAS, the quality of Oregon's environment today is the result of many years of combined
efforts by the public, government agencies, and industry.;

WHEREAS, recent international studies have concluded that contaminants that are persistent,
biocaccumulative, and toxic present the greatest risk to human health and the environment, and
are not adequately addressed;

WHEREAS, these persistent, bioaccummlative, and toxic pollutants (PBTs) are associated with
a broad range of adverse human health impacts such as cancer, effects on the nervous system,
reproductive and development problems and hormonal disruption;

WHEREAS, PBTs accumulate in the tissues of plants and animals and become increasingly
concentrated as they move up the food chain;

WHEREAS, PBTs remain an environmental and health concern long after they are used,
generated as waste, or released into the environment;

THEREFORE, IT IS HEREBY ORDERED AND DIRECTED:

1) In order to address the presence of the most threatening chemical substances in
Oregon's environment, the Oregon Department of Environmental Quality shall lead a
state-wide effort to elimmate the releases of PBTs into the environment.

2) Oregon's initial goals in this effort shall be to:

» Qutline a range of approaches that might be undertaken in Oregon to identify, track and
eliminate the release of PBTs into the environment by the year 2020,

e Tivaluate state, national, and international efforts to eliminate PBTSs;

* Use available information to identify which PBTs are generated in Oregon, determine what
activities generate PBTS, estimate the amounts being generated, and identify missing data;
and

o Identify ways to utilize education, technical assistance, pollution prevention, economic
incentives, government procurement policies, compliance, and permitting activities to
eliminate PBT releases.




EXECUTIVE ORDER NO. EO-99-13
Page Two

3) All Oregon citizens, businesses, and governments are encouraged to participate n
efforts to implement this Executive Order.

Done at Salem, Oregon, this __ 24 day of September, 1999.

{8/

John A. Kitzhaber, M.D.
GOVERNOR

ATTEST:

18/

Phil Keisling
SECRETARY OF STATE -




Attachment
Cuestions and Answers on the Governor's Eaecutive Order

State of Oregon
Department of Environmental Quality Memorandum
To: Environmental Quality Commission Date: April 22,2002
From: Stephanie Hallock, Director

C Questions and Answers on the Governor's Executive Order on Persistent,
Subject:

Bioaccumulative, and Toxic Pollutants

1. What is the Governor's Executive Order on Persistent, Bioaccumulative and Toxic
Pollutants (PBTs)? ‘

The Governor's 1999 Executive Order calls on DEQ to:

¢ "QOutline a range of approaches that might be undertaken in Oregon to identify, track and
eliminate the release of PBTs into the environment by the year 2020;

o "Evaluate state, national and international efforts to eliminate PBTs;

e "Use available information to identify which PBTs are generated in Oregon, determine
what activities generate PBTs, estimate the amounts being generated, and identify
missing data; and

» "ldentify ways to utilize education, technical assistance, pollution prevention, economic
incentives, government procurement policies, compliance, and permitting activities to
eliminate PBT releases."”

2. What actions is DEQ taking to protect human health and the environment from
persistent toxics?

Protecting human health and the environment from toxics is one of DEQ's Strategic Directions.
DEQ formed a cross-agency toxics workgroup to identify strategies for reducing toxics. The
workgroup provides the agency a centralized mechanism to stay focused on the key priority of
protection from toxics. DEQ is currently:

¢ Identifying sources of mercury pollution in the Willamette River, and developing a plan
to clean up or reduce those sources (i.e., the Willamette TMDIL. and water quality
improvement plan). ‘

s Developing proposed legislation to improve Oregon’s ability to clean up mercury
contamination from abandoned and inactive mine sites.




Attachment
Ouestions and Answers on the Governor's Execuiive Order

* Developing water quality standards for 250 toxic pollutants. Once adopted by the
Environmental Quality Commission, DEQ will use these standards to restrict toxic
pollutant discharges into Oregon’s waters.

e Developing a community-based program to reduce people's exposure to toxic air
pollution.

¢ Funding and co-sponsoring efforts to remove and properly manage products containing
mercury and other toxics, including:

e Tocal collection centers to help small businesses and houscholds properly manage
toxics

Work with the auto recycling industry, car crushers and steel mills to remove
mercury car switches before car crushing

* Promotion of fluorescent lamp recycling to commercial and industrial facilities
e Removal of mercury from school laboratories

s  Mercury thermometer collection events

* Developing strategies to reduce toxic releases to air, water and land, focusing on toxics
that pose the greatest hazard and have the longest lasting impact on the environment and
human health. This effort will focus initially on mercury.

¢ Adopting rules for labeling mercury-containing thermostats to help homeowners and
building contractors dispose of thermostats correctly.

3. Why isn't DEQ banning or phasing out PBT discharges (''zero discharge')?

It is appropriate to set a long-term goal to eliminate the release of PBTs. DEQ is committed
to working collaboratively with industries, government agencies, citizens and environmental
organizations to identify Oregon’s biggest toxics problems, and develop cost-effective
solutions.

DEQ's toxics work is being carried out under existing authorities such as the Federal Clean
Air Act, Federal Clean Water Act and Oregon's Toxics Use Reduction Law. DEQ's current
emphasis is to develop and implement a range of approaches to significantly cut toxic
releases. As we outline the range of approaches that might be undertaken in Oregon to
identify, track and eliminate the release of PBTs into the environment by the year 2020, we
may identify the need for additional statutory authorities and additional resources, for DEQ)
or for other agencies or entities.




July 10 2002

o Envrronmental Quahty Commrssron
" C/o Stephanie Hallock -
“Oregon Department of Envnonmental Quahty

811 SW erth Ave’

‘,Portland OR 97204
_ Dear -Cofmmissioner,s.:

- The Otegon Environmental Council, .a not-for-profit environmental organization, -

~ Is'extremely concerned about the discharge of permstent bioaccumulative and -~
toxic (PBT) chemicalsi n. Oregon Today weare filing a petition for permanent

‘ '.mlemakmg to address one aspect of this problem -the on-going, yet largely

unregulated discharge of mercury. to 'the air. :Tn addrtlon to filing the attached
“petition, we would like to take this opportumty to urge the Comrmsswn to take _' '

three addltlonal steps to address thls serious. problern o

‘ Background

, As you know mercury and other persmtent broaccurnulatrve and toxrc pollutants
- are of special concern because they persist for decades in the environment and .
“build up in the food supply of humans and wildlife. They are hnked to-a number.
_ of health problems, mcludlng cancer, blrth defects dlsruptlon of the hormone :
‘ system and neurolo grcal damage ' o

-Even in small quantitles mercury and: other PBTs ean cause srgmﬁcant health and
ecological problems: More. specifically, mercury is a potent neurotoxin that can
affect the brain and nervous system, leading to learning disabitities, lowered -

: mtelhgence impaired hearing or poor: coordination. Unborn and young chrldren

are the most Vulnerable to the toxrc effects of mercury : =

. -Governor K.ltzhaber 51gned an Executrve Order in September 1999 requmng DEQ
to lead a state-wide effort to-eliminate the releases of PBTs into the’ environment

. fby the year 2020. ‘OEC has met Director Hallock, several Drvrsron .

‘Administrators; and others multrple {imes over the past three years and we have

. “outlined several specrﬁc action. steps to reduce and ultlmately elnnmate the :

o {'dlscharge of PBTS : : : : —

' Unfortunately, we have seén httle progress from DEQ desplte the Executlve ‘
~Order and the Department s strategic plan focus on protectlng Tuman: health and
~ the envrronment from toxics;. In’ fact, in the last three years, the only progress we -
- have seen is the agency’s approval of a “Shott Term Mercury Activities” Plan, .
. which focuses almost entirely on compiling data: At this rate, we fail {0 see how
L DEQ will ensure that We get to Zero drscharge of mercury, much less other PBTs,
B by the year 2020 S LD L 520 SWBth Avenue, . Siite 0
: o : S . Portland, Oregon 97204-1535

Voice (503') 222-1963 Fax (503) 222-1405
oeo@orcoune;l org wwvimrcouneﬂ org




) ln-Oregon several rnajor'facilities that would be expelcted to discharge PBTS into th'e air or water;' )
are not regulated for that chemical discharge. This means that not only is there no permit- Timit

* on how much they drscharge but that there is also no perrmt requlrement for momtonng these P

g chemlcal(s) of concem C

- ‘fPetltion for Rulemakmg

| '.The atfached Rulemakmg Petition to the EQC focuses on one aspect of the regulatory gap ‘
concertting PBTs, Spemﬁcally, the petltlon urges that the Commission direct DEQ use its
existing authorlty to require facilities to monitor for. mercury emissions; and proposes: rule’

-‘ '-amendments to establish emission limits for mercury for any facility that drscharges more than -

~ one pound of mercury in a year. This pet1t1on 18 necessary because mercury is-a ‘persistent and

- toxic pollutant and the pubhc and envn'onment are unprotected ﬁom potentral rmpacts from

’ mercury all' emlss1ons

: OEC Urges the EQC to Take Addltl()llal Steps

S In addltlon to grantmg the attached pet1tron OEC would l1ke to take this opporturuty to urge the :
Comm1ss1on to take the following addltlonal spec1ﬁc steps to address the on- gOmg dlscharge of . . -
persrstent pollutants n Oregon ; : S .

1. Adopt Speclﬁc Mercury Reduction Goals asa Matter of State Polrcy Late last year, -

the Oregon Mercury Solution Team a broad- based stakeholder group convened by OEC =~ .o .

endorsed the followmg benchmarks for mercury reduct10n

L By 2006 reduce all mercury releases 50% from 2001 levels
.. " By 2011; reduce all mercury releases 75% from 2001 levels
AL By 2020 ach1eve 100% reducnon : :

o We urge the Comm1ss1on to adopt these samie reductlon goals asa matfer of state polrcy,‘ o
_-which will help gulde the state’s efforts to reduce mercury emissions from all sources of

‘mercury and all media) 1ncludmg ait; water and land. Wlth theSe reducnon goals

~established, DEQ will be able to develop a longer—term strategy If the: endpoint we are _7_ .

:_.fstnvmg for is zero chscharge by 2020 it is crumal to 1dent1fy the steps we. Wlll need to
take to get there : : : T . ‘

2 Deny DEQ’s Request for Commlssmn Approval of the Néw Stormwater Rules, and N
Direct DEQ Staff to Revisc the Rules to. Address the Discharge: ‘of PBTs. Many PBTS- o
“are washed into the env1ronrnent when it rains, Nonetheless DEQ has failed to use its . ¢

‘stormwater authority to address sonie key contammants of concern, such as mercury and o

. '7 dioxin. Ignoring potentral mereury ‘discharges via stormwater: in the Wlllamette Basin .-
E partrcularly problematic since the entire Inamstem of the erlarnette is water quahty '
. limited for mercury under the Clean Water Act. ' .
"+ Unfortunately, DEQ’s proposed stormwater- rules (wh1ch are to be under cons1derat10n by -
~ the Commission at it Tuly meeting) do not require monltormg or best management
o pracnces to address the runoff of mercury or other PBTs in stormwater OEC pr0v1ded



written comments on DEQ’s proposed stormwater rules urging the agency to address
these shortfalls.

Under a law passed by the 2001 Legislature, DEQ has the express authority to require
auto wrecking yards, which are a likely source of mercury pollution due to the use of
mercury in automotive switches, to remove mercury switches before cars are crushed.
Removing these switches should be a best management practice required of these
facilities via stormwater permits.

Therefore, we strongly urge the Commission to force DEQ to adopt a stormwater rule
that will:
1) Require the identification of industry sources that would be expected to
release mercury and other PBTs, and
2) Include monitoring requirements and best management practices for those
facilities that would be expected to release mercury and other PBTs.

3. Eliminate Mixing Zones for PBTs. DEQ should pass a rule to phase out existing
mixing zones for PBTs and prohibit new mixing zones for PBTs. Using a mixing zone to
“dilute” PBT discharges is not appropriate because the effects of these chemicals are not
mitigated by dilution. PBTs, due to their persistent and bioaccumulative nature, are
simply not compatible with mixing zones.

Several Midwestern states and the U.S. EPA have already taken this important step in the
Great Lakes. For example, the EPA rule for the Great Lakes prohibits mixing zones for
most existing discharges of PBT's after November 15, 2010.

The EQC has a key role to play in reducing mercury discharges in Oregon. Therefore, we
strongly urge the Commission to take a leadership role and take the steps we have outlined
above. Passage of the Mercury Reduction Act by the 2001 Legislature was a step in the right
direction, and OEC is currently developing a legislative package for the 2003 Legislature that
will address mercury in products, mercury from point sources, and mercury from abandoned
mines. In the meantime, we hope the Commission will take action to ensure Oregon is moving
down the path toward zero discharge of mercury and other PBTs by the year 2020.

We look forward to continuing to work with the EQC and the DEQ to ensure that Oregon
eliminates the discharge of mercury and other PBTs by 2020.

Sincerely,

Jeff Allen, Executive Director

Oregon Environmental Council

Ce: Govérnor John Kitzhaber




1 BEFORE THE DEPARTMENT OF ENVIRONMENTAL QUALITY

2 STATE OF OREGON
3 )
IN THE MATTER OF ) PETITION FOR PERMANENT
4 OAR 340-200, 340-222 and 340-244) RULEMAKING TO
REGULATING MERCURY FROM ) AMEND OAR 340-200 and 340-222
5 AIR SOURCES )
¢ )
7 TO: ENVIRONMENTAL QUALITY COMMISSION
: c/o Stephanie Hallock, Director
8 Oregon Department of Environmental Quality
811 SW 6" Avenue
9 Portland, Oregon 97204

10 1. Petitioner Oregon Environmental Council (OEC) is a not-for profit organization
11 with approximately 2000 members and is 1ocated at 520 SW 6™ Ave, Suite 940,
12 Portland, Orégon 97204. For issues concerning this Petition for Rulemaking,
13 OEC may be contacted via its attorney, Chri.stopher W. Rich, at 601 SW 2nd

14 Avenue, Suite 1940, Portland, Oregon, 97204, or via OEC Program Director

15 Laura Weiss at the address above.

16 2. OEC and its members work on a wide range of environmental issues affecting

17 human and environmental héalth, including air toxics, mercury, and pesticides.
18 One of the issues of immediate concern to OEC is the on-going discharge of
19 mercury, a naturally-occurring metal which does not break down in the

20 environment,

21 3. Mercury is a “persistent bioaccumulative toxin” (“PBT”) that exists in several

22 forms and can move easily between air, water and soil. Once in the
23 environment, mercury increases in concentration as it moves up the food chain.
24 Because it is an element, it never breaks down.

25 4. When mercury is released to the air, it is ultimately deposited into a lake or river

26 by rain, snow or dry deposition, where bacterial processes convert much of it to
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methylmercury, the most toxic form of mercury. Methylmercury is readily
absorbed by living things. Fish absorb methylmercury from their food and from
water as it passes over their gills, Mercury is toxic to aquatic wildiife, and can
cause reproductive damage in fish-eating birds and mammals.

Even small quantities of mercury released to the air can cause significant fish
contamination. For example, officials from the State of Minnesota found that
about a gram of mercury deposited in a 20 acre lake is enough to contaminate
the lake so the fish are unsafe to eat.

Mercury can pass to humans through a number of pathways, including air
inhalation, contaminated soil, and by consuming contaminated fish tissue. The
primary human exposure pathway to mercury is via fish consumption.

It is well established and scientifically defensible that mercury is toxic to the
human nervous system: Moreover, the incomplete and rapidly growing nervous
systems of the fetus, infants, and young children are especially vulnerable to
mercury. Mercury is a potent neurotoxin that can cause irreversible damage to
the nervous system and can retard development resulting in delayed walking,
impaired language skills, impaired memory, and deficient brain function.

The U.S. Environmental Protection Agency (EPA) identifies pregnant women,
children, and women of child-bearing age as high risk populations. The U.S.
Food and Drug Administration has advised pregnant women, and women of
childbearing age who may become pregnant, not to eat certain fish that may
contain methylmercury.

Forty-one states, including Oregon, have issued fish advisories that warn certain
individuals to restrict or avoid consuming fish from bodies of water
contaminated with mercury. The Oregon Health Division has issued fish

advisories due to mercury pollution for 11 lakes and rivers in Oregon, including
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10.

11.

12.

13.

14.

15.

16.

17.

the entire main-stem of the Willamette River.

Under the Clean Water Act, the Willamette River is considered to be 303(d)
limited for mercury. As aresult, DEQ is developing a Total Maximum Daily
Load (TMDL) for mercury in the Willamette River.

Mercury has been targeted by the U.S. Environmental Protection Agency,
Enviroﬁment Canada, the International Joint Cqmmission for Environmental
Cooperation, and many state and provincial governments, as one of the most
critical pollutants for elimination or reduction.

Based on the above, mercury is injurious to both public health and the
environment. '

In September 1999, Governor John Kitzhaber signed Executive Order #99-13
that requires the Oregon Department of Environmental Quality to lead a
statewide effort to eliminate the release of persistent, bioaccumulative and toxic
pollutants, including mercury, into the environment by the year 2020.

DEQ previously identified protecting human health and the environment from
toxics as one of the agency’s four priority “Sirategic Directions.”

Under the Federal Clean Air Act (“CAA”), fnercury and mercury compounds are
listed as Hazardous Air Pollutants (“HAPs™). CAA §112(b).

Several other states have instituted rules and regulaﬁons to contro] the discharge
of mercury to the air from facilities that are not regulated for mercury by the
U.S. EPA . For example, the State of Michigan has estéblished emission limits
for mercury for a scrap metal shredder facility and requires the permittee to
remove and properly dispose of all mercury-containing devices from vehicles,

appliances and industrial machinery prior to shredding.

‘Several industrial facilities in Oregon reported releasing mercury to the air on

their 2000 Toxics Release Inventory report. For example, in 2000, Ash Grove
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18.

19.

20.

21.

Cement in Durkee reported total mercury air emissions of 195 pounds, Portland
General Electric’s Boardman Plant reported total mercury air emissions of 202
pounds, and Georgia-Pacific West i Toledo reported total mercury air
emissions of 50 pounds per year.

In addition to the facilities listed above, data from other states indicates that
likely, on-going sources of airbormne mercury also include municipal solid waste
incinerators, crematoriums, commercial and industrial boilers and steel
manufacturing facilities. Each of these types of facilities exists in Oregon,
Despite the well established environmental and human health concerns
associated with mercury, with the exception of some permit limits for Municipal
Solid Waste Incinerators, no industrial facility in Oregon is currently required to
monitor their mercury emissions in any air contaminant discharge permit
(“ACDP”) or Title V permit, and no industrial air permits in Oregon include any
limits whatsoever for mercury emissions. Moreover, Oregon has not required
monitoring or established emission limits for most other HAPs listed in OAR
340-244-0040. _

DEQ has recognized the regulatory gap in the State’s air toxics program, and is
currently developing some new rules as a result of the “HAP Consensus Group”
and the “Air Toxics Advisory Committee,” which evaluated the air toxics
program and made recommendations to DEQ on how to address the gaps.
Petitioner was an active member of these two advisory groups. The approach
that DEQ 1s currently considering, however, will only recommend benchmarks
for air toxics of concern which DEQ may later adopt by rule. This process is
expected to take several years, and may or may not address mercury.

The HAP Consensus Group recommended that DEQ consider adoption of state

categorical air toxics emission reduction strategies when there is a need to



o 0 1 Oy

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

22,

23.

24.

25.

26.

reduce emissions from a particular category of sources that pose a problem
statewide.

The Policy and Purpose language in Division 244 states that it “shall be the
policy of the Commission that no person may cause, allow or permit emissions
into the ambient air of any hazardous substance in such quantity, concentration
or duration determined by the Commission to be injurious to public health or the
environment.”

DEQ has the authority under OAR 340-212-0120 to require the owner or
operator of a stationary source to determine the type, quantity and duration of
emissions from any air contamination source. Under this rule, DEQ may also
require continuous monitoring of a specified air contaminant.

Based on the apparent consensus that air toxics (and specifically mercury) need
to be regulated, OEC éontencis that the time to commence such regulation is
now. Accordingly, OEC asks the Commission to direct the Department to use
its existing authority under OAR 340-212-0120 to require monitoring for
mercury emissions and commence permanent rulemaking establishing air
emission limitations for mercury in Oregon.

Although air is certainly not the only media of concern for mercury emissions

(or that requires further regulation), airborne mercury from industrial facilities is

a particular concern as it may impact downwind residents and is ultimately

deposited in soils, sediments and surface waters. Mercury from a single source
can impact a wide geographic area,

Permanent rulemaking is necessary because DEQ currently lacks clear rules
requiring monitoring of mercury discharges, and DEQ rules do not provide any
emission limits for mercury (except as provided in Division 230 for Municipal

Solid Waste Incinerators) in ACDPs. Without any monitoring or emission
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27.

28.

29,

limits, the public and DEQ have no way of determining where actual and
ongoing sources of mercury emissions exist. Any such sources continue to emit
virtually unchecked. It is untenable that the public is without the protection of
DEQ oversight and without any enforceable standards concerning mercury
emissions from industrial facilities.

Pursuant to ORS 468A.025, the EQC has broad authority to prescribe the degree
of air pollution and establish air purity standards. Pursuant to ORS 468A.040,
the EQC may require air contamination permits for types of air contaminants
and sources of air contaminants. ORS 468A.050 authorizes the EQC to classify
air contamination sources according to levels and types of emissions and may
require reporting from such sources. Pursuant to ORS 468A.310(2), the EQC
may take actions beyond those required by the U.S EPA if there is a
scientifically defensible need for additional actions necessary to protect the
public health or environment,

Pursuant to ORS 183.390 and OAR 137-001-0070, the authorities cited herein,
and in light of the above considerations, OEC petitions the Environmental
Quality Commission to direct the Department to initiate Permanent Rulemaking
to amend OAR 340-222 and OAR 340-200 to establish Plant Site Emission
Limits (“PSELs”) for mercury for any facility that discharges more than one
pound of mercury per year.

The effects of the proposed rule amendment will be to increase DEQ’s
knowledge of mercury discharges and to regulate such emissions to protect the

public health and the environment. Without the proposed rule amendment,

.potentially impacted persons and the state will continue to have no way of

knowing if an unreasonable risk of mercury contamination exists. Moreover, the

proposed rule amendment may serve environmental justice goals if mercury
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discharges disproportionately impact certain sectors of the community.

30. The proposed rulemaking will fill a regulatory gap in the air toxics program by
providing clear rules for mercury monitoring and by establishing emission limits
for mercury in Oregon.

31. The current lack of DEQ oversight of mercury air discharges places the public at
a potential health risk. The public has a right to have DEQ regulation and
standards to address valid and well-established risks associated with mercury.

32. In consideration of the above, the proposed Permanent Rulemaking Petition is
necessary, in the public interest, and OEC respectfully requests the Commission
grant the petition and direct the Department to initiate rulemaking proceedings.

33. The proposed rule amendments are attached hereto as Attachment “A.”

34. Persons known to be interested in this rule are listed in Attachment “B.”

DATED: July 10, 2002

Jeff AMen, Executive Director, Oregon
Envifonmental Council




Attachment A

(Note: Additions to this rule are marked in bold and underline and deletions are marked by [#talics
and in brackets]

DIVISION 222
STATIONARY SOURCE PLANT SITE EMISSION LIMITS

340-222-0010

Policy

The Commission recognizes the need to establish a more definitive method for regulating increases and
decreases in air emissions of permit holders. However, except as needed to protect ambient air quality
standards, prevention of significant deferioration increments and visiility, the Commission does not
intend to: limit the use of existing production capacity of any air quality permittee;-cause any undue
hardship or expense to any permittee who wishes to use existing unused productive capacity; or create
inequity within any class of permittees subject o specific industrial standards that are based on emissions
related to production. .

[NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the
EQC under OAR 340-200-0040.] '

Stat. Auth.: ORS 468 & ORS 468A

Stats. Implemented: ORS 468 & ORS 468A

Hist.: DEQ 25-1981, f. & ef. 8-8-81; DEQ 4-1993, f. & cert. ef. 3-10-93; DEQ 12-1993, f. & cert. ef, 9-24-
93; Renumbered from 340-020-0300; DEQ 19-1993, f. & cert. ef. 11-4-93; DEQ 14-1999, f. & cert. ef. 10-
14-99, Renumbered from 340-028-1000; DEQ 6-2001, f. 6-18-01, cert. ef. 7-1-01

340-222-0020

Applicability

(1) Plant Site Emission Limits (PSELs) will be included in all Air Contaminant Discharge Permits (ACDP)
and Oregon Title V Operating Permits, except as provided in section (3), as a reans of managing airshed
capacity by regulating increases and decreases in air emissions. Except as provided in QAR 340-222-
0060 or 340-222-0070, alt ACDP and Title V sources are subject to PSELSs for all regulated poliutants.
The Department will incorporate PSELs into permits when issuing a new permit or renewing or modifying
an existing permit.

{(2) The emissions limits established by PSELs provide the basis for;

{a) Assuring reasonable further progress toward attaining compliance with ambient air standards;

(b) Assuring compliance with ambient air standards and Prevention of Significant Deterioration
increments; '

(c) Administering offset and banking programs; and




(d) Establishing the baseline for tracking the consumption of Prevention of Significant Deterioration
increments. '

(3) PSELs are nof required for:

(a) Pollutants that will be emitted at less than the de minimis emission level listed in OAR 340-200-0020
from the entire source,

{b} Short Term Activity and Basic ACDPs; or

e/ Hazardous arr pollutants as listed in CAR 340-244-0040 Table 1./

(4) Generic PSELs may be used for any category of ACDP or Title V permit.

{NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the
EQC under OAR 340-200-0040.]

[ED. NOTE: The Table(s) referenced in this rule is not printed in the OAR Compilation. Copies are
available from the agency.]

Stat. Auth.: ORS 468.020 & ORS 468A.040

Stats. Implemented: ORS 468.020, ORS 468.065 & ORS 468A.025 _

Hist.: DEQ 25-1981, f. & ef. 9-8-81; DEQ 4-1993, f. & cert. ef. 3-10-93; DEQ 12-1993, f. & cert. ef. 9-24-
93; Renumbered from 340-020-0301; DEQ 19-1993, f. & cert. ef. 11-4-93; DEQ 22-1995, f. & cert. ef. 10-
6-95; DEQ 22-1996, f. & cert. ef. 10-22-96; DEQ 14-1998, {. & cert. ef. 9-14-98; DEQ 14-1999, £. & cert.
ef. 10-14-99, Renumbered from 340-028-1010; DEQ 6-2001, f. 6-18-01, cert. ef. 7-1-01 '

340-222-0030

Definitions

The definitions in OAR 340-200-0020 and this rule apply to this division. If the same term is defined in this
rule and OAR 340-200-0020, the definition in this rule applies to this division.

[NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the
Environmental Quality Commission under OAR 340-200-0040.]

Stat. Auth.: ORS 468.020

Stats. Implemented: ORS 468A.025

Hist.: DEQ 14-1999, f. & cert. ef. 10-14-99

Criteria for Establishing Plant Site Emission Limits
340-222-0040
Generic Annual PSEL
(1) Sources with capacity less than the Significant Emission Rate (SER) will receive a Generic PSEL
unless they have a netting basis and request a source specific PSEL under 340-222-0041. |
{2} A Generic PSEL may be used for any pollutant that will be emitted at less than the SER. The netting
basis for a source with a generic PSEL is zero.
[NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the
EQC under CAR 340-200-0040.]



Stat. Auth.: ORS 468.020

Stats. Implemented: ORS 468A

Hist.: DEQ 25-1981, f. & ef. 9-8-81; DEQ 4-1993, f. & cert. ef. 3-10-93; DEQ 12-1993, {. & cert. ef. 9-24-
93; Renumbered from 340-020-0310; DEQ 19-1993, f. & cert. ef. 11-4-93; DEQ 22-1995, f. & cert. ef. 10-
6-95; DEQ 14-1999, f. & cert. ef. 10-14-99, Renumbered from 340-028-1020; DEQ 6-2001, f. 6-18-01,
cert. ef. 7-1-.01

340-222-0041

Source Specific Annual PSEL

(1) For sources with potential to emit less than the SER, that request a source specific PSEL, an initial
source specific PSEL will be set equal to the Generic PSEL.

(2) For sources with potential to emit greater than or equal to the SER, an initial source specific PSEL will
be set squal to the source's potential to emit or netting basis, whichever is less.

(3} If an applicant wants an annual PSEL at a rate greater than the netting basis, the appticant must:
(a) Demonstrate that the requested increase over the netting basis is less than the SER; or

(b) For increases equal to or greater than the SER over the netting basis, but not subject to New Source
Review {OAR 340 division 224): ‘

{A) If located within an area desighated as nonattainment in QAR 340-204-0030, obtain offsets and
demonstrate a net air quality benefit in accordance with QAR 340-225-0090.

(B) If located within an area designated as maintenance in OAR 340-204-0040, sither

(i) Obtain offsets and demonstrate a net air quality benefit in accordance with OAR 340-225-0090;

(i) Obtain an allocation from an available growth allowance in accordance with the applicable
maintenance plan; or

{iii) For carbon monoxide, demonstrate that the source or modification will not cause or contribute to an
air quality impact equal to or greater than 0.5 mg/m3 (8 hour average) and 2 mg/m? (1-hour average).
{C) If located within an attainment or unclassifiable area, conduct an air quality analysis, in accordance
with OAR 340-225-0050(1} through (3) and 340-225-0060.

(D) For federal major sources demoenstrate compliance with AQRV protection in accordance with OAR

- 340-225-0070.

(c) For increases equal to or greater than the SER over the netting basis and subject to New Source
Review, demonstrate that the applicable New Source Review requirements have been satisfied,

Stat. Auth.: ORS 468.020

Stats. Implemented: ORS 468A

Hist.; DEQ 6-2001, f. 6-18-01, cert. ef. 7-1-01




340-222-0042

Shoert Term PSEL

(1) For sources located in areas with established short term SER (OAR 340-200-0020 Table 3), PSELs
are required on a short term basis for those pollutants that have a short term SER. The short term
averaging period is daily, unless emissions cannot be monitored on a daily basis. The averaging period
for short term PSELs can never be greater than monthly.

{a) For existing sources, the initial short term PSEL will be set as:

(A) the lesser of the short term capacity or the current permit's short term PSEL, if each is greater than or
equal to the short term SER; or

(B) the generic PSEL, if either the short term capacity or the current short term PSEL is less than the
short term SER.

(b} For new sources, the initial short term PSEL will be zero.

(2) If an applicant wants a short term PSEL at a rate greater than the initial short term PSEL, the applicant
must:

(a) Demonstrate that the requested increase over the initial short term PSEL is less than the significant
emission rate (Note: In this case new sources would get a generic PSEL); or '

{b) For increases equal to or greater than the SER over the initial short term PSEL:

(A) Obtain offsets and demonstrate a net air quality benefit in accordance with OAR 340-225-0090;

(B) Obtain an allocation from an available growth allowance in accordance with the applicable
maintenance plan; or

(C) For carben monoxide, demonstrate that the source or modification will not cause or contribute to an
air quality impact equal to or greater than 0.5 mg/m? (8 hour average} and 2 mg/m?3 (1 hour average).
(D) For federal major sources, demonstrate compliance with air quality related values (AQRV) protection
in accordance with OAR 340-225-0070.

(3) Once the short term PSEL is increased pursuant to section {2) of this rule, the increased level
becomes the initial short term PSEL for future evaluations.

[ED. NOTE: The Table(s) referenced in this rule is not printed in the OAR Compilation. Copies are
available from the agency.]

Stat. Auth.: ORS 468.020

Stats. Implemented: ORS 468A

Hist.: DEQ 6-2001, f. 6-18-01, cert. ef. 7-1-01

340-222-0043

General Reguirements for All PSEL

(1) No PSEL may allow emissions in excess of those aflowed by any applicable federal or state regulation
or by any specific permit conditions unless the source meets the specific provisions of OAR 340-226-

0400 (Alternative Emission Controls).



{2) Source specific PSELs may be changed pursuant to the Department's rules for permit modifications
when:

(a) Errors are found or better data is available for calculating PSELs

(b) More stringent control is required by a rule adopted by the Commission; or

{c) The Department modifies a permit pursuant {o OAR 340-216-0084, Madification of a Permit, or OAR
340-218-0200, Reopenings. _

(3) Annual PSELs are established on a rolling 12 consecutive month basis and will limit the source's
potential to emit.

(4} In order to maintain the netting basis, permittees must maintain either a Standard ACDP or an Oregon
Title V Operating Permit. A request by a permitee to be assigned any other type of an ACDP sets the
netting basis at zero upon issuance of the other type of permit.

[NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the
EGQC under OAR 340-200-0040.] |

Stat. Auth.: ORS 468 & ORS 468A

Stats. Implemented: ORS 468 & ORS 468A

Hist.: DEQ 6-2001, f. 6-18-01, cert. ef. 7-1-01

340-222-0045

Unassigned Emissions

(1) Purpose. The purpose of unassigned emissions is to track and manage the difference in the quantity
of emissions between the netting basis and what the source could emit based on the facility's current
physical and operational design.

{2) Establishing unassigned emissions.

{a) Unassigned emissions equal the netting basis minus the source's current PTE, minus any banked
emission reduction credits. Unassigned emissions are zero If this result is negative.

{b) Unused capacity created after the effective date of this rule due to reduced potential to emit that is not
banked or expired emission reduction credits (OAR 340-268-0030), increase unassigned emissions on a
ton for ton basis.

{3) Maximum unassigned emissiaons.

{a) Except as provided in paragraph (c) of this section, unassigned emissions will be reduced to not more
than the SER (OAR 340-200-0020 Table 2) on July 1, 2007 and at each permit renewal following this
date.

{b) The netting basis is reduced by the amount that unassigned emissions are reduced.

(¢) In an AQMA where the EPA requires an attainment demonstration based on dispersion modeling,
unassigned emissions are not subject to reduction under this rule. |

(4) Using unassigned emissions. .

(a) Unassigned emissions 'may be used for internal netting to allow an emission increase at the existing

source in accordance with the permit.




(b) Unassigned emissions may not be banked or transferred to another source.

{c} Emissions that are removed from the netting basis are unavailable for netting in any future permit
actions.

(5) Upon renewal, modification or other reopening of a permit after July 1, 2002 the unassigned emissions
will be established with an expiration date of July 1, 2007 for all unassigned emissions in excess of the
SER. Each time the permit is renewed after July 1, 2007 the unassigned emissions will be established
again and reduced upon the following permit renewal to no more than the SER for each pollutant in OAR
340-200-0020 Table 2.

INOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the
EQC under OAR 340-200-0040.]

[ED. NOTE: The Table(s) referenced in this rule is not printed in the OAR Compilation. Copies are
available from the agency.]

Stat. Auth.: ORS 468.020 & ORS 468A.310

Stats. Implemented: ORS 468 & ORS 468A

Hist.: DEQ 6-2001, f. 6-18-01, cert. ef. 7-1-01

340-222-0060

Ptant Site Emission Limits for Sources of Hazardous Air Pollutants

(1) The Department may establish PSELs for hazardous air pollutants (HAPs) if an owner or cperator;
(a) Elects to establish a PSEL for combined HAPs emitted for purposes of determining emission fees as
prescribed in OAR 340 division 220; or

(b) Asks the Department to create an enforceable PTE limit.

(2) PSELs [w#]] may be set [on4] for individual or combined HAPs [and will not /ist HAPSs by namél. The
PSEL will be set on a rolling 12 month basis. [ard will be either:

(a) The generic PSEL if the permiffee proposes a limit fess than that level: or

(b} The level the permitice establishes necessary for the source if greater than the generic PSEL.]

(3) The Alternative Emissions Controls (Bubble) provisions of OAR 340-226-0400 do not apply to
emissions of HAPs.

(4) The Department may establish a PSEL for specific HAPs listed in OAR 340-244-0040 Table 1.

(5) The Department shail establish a PSEL for mercury when mercury will be emitted at more than the de

minimis emission leve! listed in OAR 340-200-0020 from the entire source.

[NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the
EQC under OAR 340-200-0040.] '

Stat. Auth.: ORS 468.020

Stats. Implemented: ORS 468A.025

Hist.: DEQ 12-1993, f. & cert. ef. 9-24-93; DEQ 22-1995, f. & cert. ef. 10-6-95; DEQ 19-1996, f. & cert. of.
9-24-96, DEQ 14-1899, f. & cert. ef. 10-14-89, Renumbered from 340-028-1050; DEQ 6-2001, f. 6-18-01,
cert. ef. 7-1-01




340-222-0070

Plant Site Emission Limits for Insignificant Activities

(1) For purposes of establishing PSELs, emissions from categorically insignificant activities listed in OAR
340-200-0020 are not considered under OAR 340-222-0020, except as provided In section (3) of this rule.
(2) For purposes of establishing PSELs, emissions from aggregate insignificant emissions listed in OAR
340-200-0020 are considered under QAR 340-222-0020.

(3) For purposes of determining New Source Review or Prevention of Significant Deterioration
applicability under OAR 340 division 224, emissions from insignificant activities are considered.

[NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the.
EQC under OAR 340-200-0040.]

Stat. Auth.: ORS 468 & ORS 468A

Stats. Implemented: ORS 468.020, ORS 468A.025, ORS 468A.040, & ORS 468A.045.

Hist.; DEQ 12-1993, f. & cert. ef. 9-24-93; DEQ 19-1993, f. & cert. ef, 11-4-93; DEQ 2-1996, f. & cert. ef.
1-29-96; DEQ 14-1999, f. & cert. ef. 10-14-99, Renumbered from 340-028-1060; DEQ 6-2001, f. 6-18-_01,
cert. ef. 7-1-01

340-222-0080

Plant Site Emission Limit Compliance

{1) The permittee must monitor pollutant emissions or other parameters that are sufficient to produce the
records necessary for demonstrating compliance with the PSEL. '
(2) The frequency of the monitoring and associated averaging periods must be as short as possible and
consistent with that used in the compliance method. _

{3)(a) For annual PSELs, the permittee must monitor approptiate parameters and maintain all records
necessary for demonstrating compliance with the annual PSEL at least monthly and be able to determine
emissions on a rolling 12 consecutive month basis.

(b) For short term PSELs, the permittee must monitor appropriate parameters and maintain all records
necessary for demonstrating compliance with any short term PSEL at least as frequently as the short term
PSEL averaging period. 7 ‘

(4) The applicant must specify in the permit application the method(s) for determining compliance with the
PSEL. The Department will review the method(s) and approve or modify, as necessary, to assure

‘ compliance with the PSEL. The Department will include PSEL compliance monitoring methods in all
permits that contain PSELs.

{5) Depending on source operations, ona or more of the following methods may be acceptable:

{(a) Continuous emissions monitors;

{b} Material balance calculations;

{c) Emissions calculations using approved emission factors and process information;

{d) Alternative production or process limits; and




(e) Other methods approved by the Department.

{6) When annual reports are required, the permittee must include the emissions total for each consecutive
12 month peried during the calendar year, unless otherwise specified by a permit condition.

[NOTE: This rule Is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the
EQC under OAR 340-200-0040.]

Stat. Auth.: ORS 468 & ORS 468A

Stats. Implemented: ORS 468 & ORS 468A

Hist.: DEQ 6-2001, f. 6-18-01, cert. ef. 7-1-01

340-222-0090

Combining and Splitting Sources

{1) When two or more sources combine into one source:

(a) The sum of the netting basis for all the sources is the combined source netting basis.

{b} The combined source is regulated as one source, except:

{A) the simple act of combining sources, without an increase over the comhined PSEL, does not subject
the combined source to New Source Review.

(B) If the comblned source PSEL, without a requested increase over the existing combined PSEL,
exceeds the combined netting basis plus the SER, the source may continue operating at the existing
combined source PSEL without becoming subject to New Source Review until an increase in the PSEL is
reguested or the source is modified. If an increase in the PSEL is requested or the source is modified, the
Department will evaluate whether New Source Review applies.

(2) When one source is split into two or more separate sources:

(&) The netting basis and the SER for the original source is split amongst the new sources as requested
by the original permittee.

{b) The split of netting basis and SER must either:

(A) be sufficient to avoid New Source Review for each of the néwly created sources or

(B) the newly created source(s) that become subject to New Source Review must comply with the
requirements of OAR 340 division 224 before heginning operation under the new arrangement.

{(3) The owner of the device or emissions unit must maintain records of physical changes and changes in
operation occurring since the baseline period.

[NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the
EQC under OAR 340-200-0040.]

Stat. Auth.: ORS 468 & ORS 468A

Stats. Implemented: ORS 468 & ORS 468A

Hist.: DEQ 6-2001, f. 8-18-01, cert. ef. 7-1-01




Table from OAR 340-200-0020(31):

| Pollutant

De minimis (tons/year,
except as noted)

| CO

| NO,

| 50,

1 VOC

| PM

PM;o (except Medford AQMA) :

1

PMo (Medford AQMA)

| Lead

1 Mercury

1 Fluorides

| Sulfuric Acid Mist

| Hydrogen Sulfide

| Total Reduced Sulfur {including hydrogen suifide)

11

’ Reduced Sulfur

1

| Municipal waste combustor organics (Dioxin and furans)

0.0000005

Municipal waste combustor metals

1

Municipal waste combustor acid gases

1

Municipal solid waste landfill gases

| Single HAP

Combined HAP (aggregate)




List of Persons Known to be Interested in Petition for Rule-Making

Portland General Electric
121 SW Salmon Street
Portland, OR 97204

Oregon Steel
14400 N Rivergate Blvd
Portland, OR 97203

Cascade Steel
3200 N HWY 99w
McMinnville, OR 97128

Ash Grove Cement
33060 Shirttail Creek Rd
Durkee, OR

Georgia Pacific West, Inc
1 Butler Bridge Rd
Toledo, OR

Rhett Lawrence
OSPIRG

1536 11" Avenue
Portland, OR 27214

Attachment B

David Monk

Oregon Toxics Alliance
1192 Lawrence Street
Eugene, OR 97740

Travis Williams
Willamette Riverkeeper
380 SE Spokane Street
Suite 305

Portland, OR 97202

Representative Bill Witt
13197 NW Helen Lane
Portland, OR 97229

Representative Jeff Merkley

P.O. Box 33162
Portland, OR 97292
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July 22, 2002

Environmental Quality Commission

c/fo Mikell O’Mealy

Oregon Department of Environmental Quality
811 SW Sixth-Ave

Portland, OR 97204

Dear Commissioners:

I am writing to urge your support of the Oregon Environmental Council’s {OEC) petition for
permanent rule-making to regulate the discharge of mercury from point sources in Oregon,

I was a member of the Mercury Solution Team, a stakeholder group convened by the Oregon
Environmental Council. The Team looked at all the sources of mercury in the state and recommended
26 different steps to reduce mercury pollution in Oregon. One of the top five action items the Team
identified was the need fo fill gaps in regulations and permits to ensure that the state is adequately
monitoring and controlling industrial facilities that discharge mercury.

Despite the health and environmental threats posed by mercury, the only type of industrial facility in
Oregon that has a permit limit for mercury and is required to monitor mercury emissions are the two
municipal solid waste incinerators, one of which is here in Marion County. Clearly, this represents a
major gap in the state’s regulatory program.

The OEC petition addresses this problem, and is consistent with the recommendations of the Solution
Team. Monitoring is a necessary first step to give us a better sense of the scope of the problem, as
well as provide a more equable regulator approach to industrial facilities, and permit limits will
provide a regulatory mechanism to control these emissions.

I am concerned about mercury pollution and its effect on our health and the environmen:, ‘We know
that small quantities of mercury released to the environment can have a significant impact to our fish
population. Therefore, we would like the State of Oregon to do more to reduce the discharge of
mercury into the environment. I urge you to take a leadership role in reducing mercury pollution in
Oregon by supporting OEC’s petition. Thank you.

c: Governor John Kitzhaber, State of Oregon
Marion County Board of Commissioners
Laura Weiss, Oregon Environmental Council

GATYPING\Sears\DEQ _MercuryLtr.doc

5155 Silverton Road NE *  Salem, OR §7305-3802 ® www.co.marion.or.us
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TONY CORCORAN Committees:
State Senator Member:

: : Revenue
Democratic Whip Business, Labor and
. TMISTRICT 22 Economic Development

JUTH LANE & NORTH
DOUGLAS COUNTIES
REPLY TO ADDRESS INDICATED:
7 900 Coutt St NE §-305 OREGON STATE SENATE
) SetermOR 87301 SALEM, OREGON
District: 34475 Kizer Creek Rd. 97301

Cottage Grove, OR 97424

July 22, 2002

Environmental Quality Commission
%Stephanie Hallock, Oregon DEQ
811 SW Sixth Avenue

Portland, OR 97204

Dear Commissioners:

Having seen the impact of mercury poisoning on the recreation opportunities at Cottage Grove Lake,
I'm writing to urge you to support the Oregon Environmental Council's position for permanent rule-
making to regulate the discharge of mercury from point sources in Oregon.

As a State Legislator, I'm concerned about mercury pollution in Oregon and its impact on our health
(especially the health of our children). There are currently fish advisories due to mercury pollution
on 11 lakes and rivers in Oregon, including the entire main-stem of the Willamette River,

I believe the State of Oregon must do more to reduce the discharge of mercury to the environment

so fish will be safe to eat in the future. Last session I voted for legislation to reduce mercury

pollution by phasing out the use of mercury in certain consumer products. While this legislation will

help to reduce mercury pollution in the state, it is not enough. I support efforts to reduce mercury
’ “pollution from other sources of mercury such as abandoned mines and industrial activities.

Despite the serious health and environmental threats posed by mercury, no industrial facility in
Oregon (with one exception) is currently required to monitor their mercury emissions in any air
emissions. This is simply an untenable situation and must be addressed. immediately.

ﬂxc_malv,
/

Session: 503-986-1722 — Home: 541-842-1213 — E-mail: tonycorcoran @ compuserve.com
Legislative Assistants: Diana Chambers 541-345-1909 (District) & Maija Gunderson {Salem}




OSPIRG

Oregon State Public Interest Research Group
1536 SE 11th Avenue, Porfland, OR 97214 (503) 231-4181
fux (503) 231-4007 « www,ospirg.otg

July 17,2002

Environmental Quality Commission

Oregon Department of Environmental Quality
811 SW Sixth Ave

Portland, OR 97204

RE: Support for Petition for Permanent Rulemaking to Amend OAR 340-200 and 340-222
Dear Commissioners:

We write you on behalf of the Oregon State Public Interest Research Group (OSPIRG), a
non-profit, non-partisan public interest advocacy organization with more than 33,000 members
across the state of Oregon. We are writing you in support of the petition filed by the Oregon

‘Environmental Council (OEC) regarding rulemaking on the discharge of mercury in Oregon.

As you are well aware, mercury and other persistent bioaccumulative toxic chemicals
(PBTs) persist for decades in the environment and accumulate in the food supply of humans and
wildlife. Additionally, PBTs are linked to a number of health problems, including cancer, birth
defects, hormonal disruptions, and neurological damage, and they can cause significant health
and ecological problems even in tiny amounts.

Recognizing the gravity of this matter, Governor Kitzhaber signed an Executive Order in
September 1999 requiring DEQ to coordinate efforts to eliminate the releases of PBTs in Oregon
by 2020. However, to date, there seems to have been little progress on this effort from DEQ,
notwithstanding claims from the Department that they are working on it.

Oregonians are concerned about these dangerous chemicals and the health and quality of
life impacts they pose. There was strong public support for Governor Kitzhaber’s Executive
Order, and full implementation of that order is in the public interest.

OSPIRG shares the concerns set out in OEC’s petition and we urge the Commission to be
responsive to OEC’s requests. Carrying out the Governor’s Executive Order is a critical step
toward providing a safe environmental future for all Oregonians and the EQC can help to make
that happen. We thus ask the Commission to give strong consideration to OEC’s Petition and we
look forward to continuing to work with the EQC and the DEQ to ensure that Oregon eliminates
the discharge of mercury and other PBTs by 2020.

Sincerely,

s
.
O i/ —
Maureen Kitk Rhett Lawrence A
Executive Director Environmental Advocate

Printed on recycled paper
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State Representative Steve March

Oregon House District 46
516 SE Morrison # 206
Portland, Oregon 97214

July 23, 2002

Environmental Quality Commission
Atin: Mikell O'Mealy :
811 SW Sixth Avenue

Portland, OR 97204

Dear Commissioners:

I am writing in support of the concept and petition offered by the Oregon Environmental
Council for administrative rules regulating the point source discharge of mercury.

During the 2001 Iegislativé session we took steps to reduce the prevalence of mercury in
Oregon. The scientific data is clear; Mercury is a threat to the health of Oregonians if it
is released into our environment.

Oregon needs to take the steps necessary to identify and reduce, if not eliminate, the
release of mercury into the environment. It falls to the Environmental Quality
Commissjon to promulgate the administrative rules to do just that, and I urge you to do
so. This step would enhance and compliment other steps being taken by the Department
of Environmental Quality to limit air toxics.

I appreciate the difficulty in developing these rules but feel that the Oregon
Environmental Council has taken a good first step in identifying a direction for the
Commission. Thank you for your consideration. Ilook forward to your progress on this
issue,

Sincerely,

Steve March
State Representative

503-233-4157




HOUSE OF REPRESENTATIVES

SALEM, OREGON

Environmental Quality Commission

Cfo Mikell O°’Mealy

Oregon Department of Environmental Quality
811 SW Sixth Ave

Portland, OR 97204

Dear Commissioners:

As a State Legislator, I am very concerned about mercury pollution in Oregon and its impacts to
our health and the environment. As you probably know, even small quantitics of mercury can
cause significant contamination. Currently there are 11 fish advisories in Oregon lakes and rivers
due to mercury pollution.

1 believe we must do more to reduce the discharge of mercury inte our environment. Last session
I supported and helped pass legislation to reduce mercury pollution by phasing out the use of
mercury in certain consumer products. While this legislation will help to reduce mercury
pollution in the state, it is not enough. 1 support efforts to reduce mercury pollution from other
sources of mercury such as abandoned mines and industrial activities,

Despite the serious health and environmental threats posed by mercury, only one facility in
Oregon is currently required in its permit to monitor mercury emissions. No industrial air
permits in Oregon include limits for mercury emissions. This is an untenable situation that must
be corrected.

1 understand that DEQ is finalizing rules to establish a new air toxics program. I am writing to
urge that the commission adopt rules that would require monitoring and the setting of permit
limits for mercury, as outlined in the OEC petition. Not only would this be a good move for the
state, but it would also be in keeping with the legislature's intent when it passed House Bill 3007,
1 would like to see these complimentary rules be adopted, as they will help set and guide our
long-term strategy in addressing a range of other air toxics. Monitoring is a first and necessary
step that will give us a better sense of the scope of the problem and permit limits will provide a
regulatory mechanism to control these emissions.

Again, as you consider new rules, [ urge you to take a leadership role in reducing mercury and
other pollutants in Oregon.

Sincerely, .

ate Representative,
ouse District 45

Cec: Governor John Kitzhaber

Office: State Capitol, Salem, OR 97310
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 Tuly 24, 20'02 -

-Env1ronmenta1 Quahty Comrmssmn

cto Mikel O’Meally
Oregon DEQ -
811 SW 6™ Ave

- Portland, OR 97204

Dear Commissioners:

Attached you will find a memo frorn‘dregon Environmental ‘CounCil (OEC) staff -

. that addresses DEQ’S response to our petition for rulemaking to the EQC.. Thank ‘

you for con51der1ng this additional information in your dehberatlons over our-
petmon : : -

We would also hke to take this opportumty to prov1de you with a broader '
 perspective on OEC’s mercury petition. OEC has taken a leadership role in

Oregon to reduce mercury pollutxon and we have been working to reduce

- mercury from ALL sources i the state — from consumer products to point. sources

to abandoned mines. Therefore, thlS petition should be considered in that context .

Two years-ago, OE_C eonv_ened a muln-stakehoider “Mercury Solutlon‘Team
with 16 representatives from business, govemment and environmental groups.

- Over the course of a year, the Solution Team developed a 26- point, long-term

strategy to eliminate the discharge of mercuty by the year 2020, This strategy is
described in detail in the report we have shared with you entitled “Mercury: On
the Road to Zero.” The recommendatlons in thls report have helped to 1nform
much of OEC s Work on mercury. : o

- In fact, amOng the Solution Team s fop five priority actions was a recommend-
- ation to fill gaps in regulations and permits to ensure that the state is adequately

monitoring and controlhng industrial fa0111t1es that discharge rnercury

“The Solution Team found that the total amount of mercufy released from human

sources in Oregon.ranges'from 3,600 to 10,600 pounds per year. In}terms of the
relative contribution of mercury, the Team estimated the amount of mercury . -
released in Oregon from the three major categones of mercury as follows, w1th

~ the percent of the total shown in parentheses:” .~~~ -~

e Mercury in Products: B 2,000 Ibs/yr (19°- 55%)
e Mercury from Abandoned Mmes T 670-6,700 Ibs/yr (18 - 63%:)
e --Mercury from _Polnt Sources (Air only): 800 - l 1850, ibs/yr (17 22%) _

520 SW 6th Avenue Suite 840 .
Portland, Oregon 9%7204-1535
Voice (503) 222-1963 Fax (5(3) 222-1405
" cec@orcounil.org - www.arcouncil.org




In the 2001 Legislature, OEC was instrumental in the passage of legislation that
reduces mercury pollution by phasing out the use of mercury in certain consumer
products such as thermometers, thermostats and autornotrve switches. We

estimate that full implementation of that leglslatlon w111 reduce mereury pollunon

by about 800 pounds ayear.

Late last year, OEC launched another mercury pollutmn pro;ect in cooperatlon
with the Northwest Automotive Trades Association, DEQ, the Port of Porﬂand

and others. That project gives Oregon drivers the opportunity to remove mercury . -

switches from their cars via a free service provided by auto repair shops across the

state. We have succeeded in replacing over a 1,000 switches to date and expect to

: -replace a total of 10 000 switches by the end of the pro_; ect

- OEC recently embarked on. yet another effort to reduce mercury polluuon by ,
encouraging greater recychng of ﬂuorescent light tubes by commerc1al buﬂdlng
. OWIers.

" Lastly, OEC is currently developing legislation for the next session that will -
further reduce mercury pollution. We fully support DEQ’s plan to increase-
funding for cleanup of abandoned mercury mines, and expect our legislatlon to .
support DEQ s efforts :

~In summary, OEC has taken multlple steps to reduce mercury poilutlon from all
‘major sources in Oregon. Given all the activity around. mercury pollution

. preveiition (by OEC, DEQ and others) we believe that it is'time for DEQ to also
take steps to monitor and control the air discharge of mercury from point sources .. .
'~ in Oregon. That is why we believe our petition for rulemakmg is necessary and

apprOprlate

- Thank-you.
'Sincerely,_" S
_ ef Allen- .~
Executive Director

" Ce: . Govemnor John Kitzhaber -
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MEMORANDUM
July 24, 2002
TO: " Environmental Quality Commission
FROM: Faura Weiss, M.P.H
OEC Program Director
RE: Air Toxics Rule and OEC’s Mercury Petition for Rulemaking
CC: DEQ Staff

DEQ has responded to OEC’s petition with a recommendation that the Commission deny our
petition for rulemaking. Part of the agency’s rationale for recommending denial is that DEQ is
planning to address mercury air emissions through its new, soon-to-be-adopted air toxics rules.
We would like to address this issue directly and describe why we believe that the approach
outlined in our petition not only makes sense, but actually complements DEQ’s new air toxics
rules.

OEC Supports the New Air Toxics Rules

As DEQ has described, the new air toxics program was developed over the past several years
with the help of two advisory committees. In fact, OEC was a member of both committees and
worked in good faith to reach consensus on the new rules. In those meetings, however, we
stressed that we continued to be concemed about how the new rules would address toxics such as
mercury, which although released to the air, present the greatest risk when they deposit on land
and in water and increase in concentration as they move up the food chain.

Setting Permit Limits Today Will Support the Future Success of the New Air Toxics Rules
OEC respectfully disagrees with DEQ’s staff report assessment that PSELs are not the correct

tool for addressing mercury discharges at this time. In fact, the approach described in our
petition complements the proposed new air toxics rules in several respects:




» Our petition lays the groundwork for future regulation and control of mercury
emissions. Currently, the rules prohibit the agency from setting a Plant Site Emission
Limit to control emissions of hazardous air pollutants such as mercury, Using PSELs
to regulate the discharge of mercury is an appropriate approach that relies on an
existing framework. '

e Establishing emission limits in permits (even if the limits for a given source are
ultimately based on current levels of emissions) will provide a regulatory mechanism
to track and control] these emissions as necessary — now and in the future.

¢ The new air toxics rules rely on sound science and good data, so if we do not have
reliable data about mercury emissions, then the air toxics program cannot function
properly. Monitoring is a necessary first step to give us a better sense of the scope of
the problem, which is precisely why monitoring known or suspected sources of
mercury from air emissions is a critical part of OEC’s petition. The monitoring
requirements in individual permits will provide information that will allow DEQ to
quantify the mercury output from air sources compared to other sources of mercury.

The approach OEC proposes is not without precedent. DEQ has established PSELs for lead,
another persistent heavy metal, for at least 10 facilities in the state (several of which are also
sources of mercury emissions). Although lead is also a “criteria” pollutant, the practical result of
DEQ’s current rules produces a lead PSEL that is based on what the facility actually emits, not
on an actual existing emission standard, as DEQ asserts in its memo is necessary to establish a
PSEL. ' ' ‘

In summary, OEC’s petition serves to fill an ifnportant regulatory gap for a high priority, highly
toxic pollutant. The future air toxics rules will set up a long-term strategy to address a range of
air toxics, while the OEC petition seeks to address an immediate health threat in the short-term.

Why Mercury Now, and Why Mercury First?

DEQ’s own toxics fact sheet states that, for all toxics, DEQ’s efforts “will focus initially on
mercury.” That fact sheet describes the agency’s current or proposed efforts to control mercury,
including the Willamette River TMDL for mercury, working with auto recyclers, fluorescent
lamp recycling, removal of mercury from school labs, mercury thermometer collection, and
proposed legislation on mercury contamination from abandoned mine sites, DEQ has also
established mercury discharge limits for municipal solid waste incinerators. Thus, it is wholly
consistent with DEQ’s programmatic approach to regulate air emissions of mercury from point
sources.

It is also entirely equitable to ask air sources of mercury to do their part at the same time as other
sources are being asked to eliminate or reduce their release of mercury. In fact, monitoring and
establishing emission limits for sources is consistent with DEQ’s other efforts in that it will
provide a “source control” mechanism to prevent ongoing additions of mercury to the ecosystem
that might hamper DEQ’s other mercury reduction efforts by re-contaminating the environment.



The Benchmark Approach in the New Air Toxics Rules Is Not Designed for Pollutants Like
Mercury

DEQ’s proposed new air toxics rules set up a system to set “ambient benchmarks” for air toxics
of concern, which are then used as a standard reference value by which air toxics problems can
be identified, addressed and evaluated. This approach is designed primarily to address air toxics
that present a health risk to people via inhalation (e.g., formaldehyde, benzene). Chemicals like
mercury, which pose a risk to people primarily via the consumption of fish, do not fit well into
this type of ambient benchmark approach because of the way they behave in the environment.

Although one of the criteria for establishing ambient benchmarks is the “potential to cause harm
through persistence and bio-accumulation,” it is well-recognized by DEQ and scientists across
the country that the science behind this is not currently adequate nor fully developed to allow 2
fair and accurate assessment of this exposure pathway.

For example, in an effort to establish an ambient benchmark level for mercury, a series of
difficult questions are raised, such as:

» Where exactly does mercury released to the air from a particular point source deposit?
How far does it travel?

¢ If some of the mercury released to the air in Oregon deposits in another state, how do we
take that into account?

e Since the fish in the Willamette River and other lakes and rivers in the state are already
too contaminated by mercury for human consumption, can we afford to add any more to
the system?

These are just some of the difficult questions that must be answered if DEQ chooses to set a
benchmark for mercury. Even if we are able to find answers to these difficult questions, it will
require a huge investment in resources and time, which we cannot afford, either in terms of
financial resources or on-going human health risk. And ultimately, the outcome that we are all
striving for is zero discharge of mercury and other PBTs by 2020, as required by the Governor’s
Executive Order.

Therefore, the benchmark approach is more of a “roadblock” for mercury because of the difficult
technical and policy issues that must be addressed, and could easily lead to “‘paralysis by
analysis.” The agency has identified these concerns in their memo to the Commission. Qur
petition provides an alternate pathway for addressing these difficult issues.

By contrast, the PSEL approach is resource-efficient. By requiring sources that emit mercury
above the de minimis level to have PSELs, DEQ can focus on the readily identifiable sources of
mercury — which may be causing immediate health/environmental concerns -- and establish
limits as appropriate. In light of limited agency resources, this approach will be much more
resource-efficient compared to the difficulty involved in establishing ambient benchmarks for
mercury.




Oregon State Public Interest Research Group
1536 SE 11th Avenue, Portland, OR 97214 (503) 231-4181
fax (503) 231-4007 = www.ospirg.org

To: Environmental Quality Commission

From: Rhett Lawrence, Environmental Advocate

Date: July 26, 2002

Re: Support for Petition for Permanent Rulemaking to Amend OAR 340-200 and 340-222

Good morning, my name is Rhett Lawrence and I am the Environmental Advocate on
Toxics and Clean Water Issues for the Oregon State Public Interest Research Group (OSPIRG), a
non-profit, non-partisan public interest advocacy organization with more than 33,000 members
across the state of Oregon. [ am pleased to appear before you today in support of the petition
filed by the Oregon Environmental Council (OEC) regarding rulemaking on the discharge of
mercury in Oregon.

As you are well aware, mercury and other persistent bioaccumulative toxic chemicals
(PBTs) persist indefinitely in the environment and accumulate in the food supply of humans and
wildlife. Additionally, PBTs have been linked to a number of health problems, including cancer,
birth defects, hormonal disruptions, and neurological damage, and they can cause significant
health and ecological problems even in tiny amounts.

Recognizing the gravity of this matter, Governor Kitzhaber signed an Executive Order in
September 1999 requiring DEQ to coordinate efforts to eliminate the releases of PBTs in Oregon
by 2020. However, to date, there seems to have been little progress on this effort from DEQ.
Along with OEC and other organizations, we have met several times with Director Hallock and
others to share our concerns. Our groups have suggested several specific action steps to reduce
and ultimately eliminate the discharge of PBTs.

Oregonians are concerned about these dangerous chemicals and the health and quality of
life impacts they pose. There was strong public support for Governor Kitzhaber’s Executive
Order, and full implementation of that order is in the public interest. At OSPIRG, we have been
working hard on efforts to clean up the Willamette River, which as you all know has become a
toxic mess. Getting a handle on the discharge of PBTs will go a long way toward restoring the
river to its former glory.

OSPIRG shares the concerns set out in OEC’s petition and we urge the Commission to be
responsive to OEC’s requests. Carrying out the Governor’s Executive Order is a critical step
toward providing a safe environmenta! future for all Oregonians and the EQC can help to make
that happen. We thus ask the Commission to grant OEC’s Petition and we look forward to
continuing to work with the EQC and the DEQ to ensure that Oregon eliminates the discharge of
mercury and other PBTs by 2020. Thank you for your consideration of this matter.

Printed on recycled paper




Point Sources of Mercury to the Air i in Oregon

(in pounds of mercuryl/year)
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* * The estimate of 840 pounds from the steef mills is based on an average emissions factor reported by the Clean Car Campalgn; however, given the range
of emissions factors reported, the steel mill emissions could be as low as 10 and as high as 1,070 pounds per year,
The other emission estimates presented here are from data reported on the Toxics Release Inveniory or from estimaies presented in the Mercury Solution
Team report titled: "Mercury: On the Road to Zero."
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Tuna and pregnancy don’t mix, scientists say|

Concerns about mercury
affecting fetuses drives a call
to advise women not to eat
too much of the fish

By LAURAN NEERGAARD
THE ASSOCIATED PRESS
BELTSVILLE, Md. — The gov-
emnment should tell pregnant
women to limit their consumption
of tuna because of concemn that
eating lots of the fish could expose
a fetus's developing brain to possi-
bl harmful mercury levels, scien-
c ad\nsers recornmended Thurs-

It is not clear how much tuna
women should eat, the advisers
said — perhaps two 6-ounce cans
2 week if that is the only fish they
&at, or a single can if other seafood
Which also can contain mercury, is
on their dier,

The panel urged the Foed and
Drug Administration to quickly
$tudy what proportion of the mer-
fury in a woman's diet comes from
tuna so more precise advice can be
given. In the interim, extra care
was suggested.
© “Nobody wants to tell people to
stop eating tuna fish,” said the
panel chairman, Sanford Miller of
Virginia Tech University. “We're
trying to balance the very positive

s irtues of fish, lncludmg tuna fish,

with the harms. It's a very hard bal-
ance to make.”

Industry representatives testified
that few - pregnant women !eat
enough fish, much less tuna, tojab-
sorb worrisome mercury levels,
They think the FDA's advice ;last
year about avoiding certain fish
and watching how much seafood
they eat is sufficient, based on the
available scientific research. |

“We always believe it’s appropri-
ate for the FDA to Jook at as much
evidence as possible,” said Rhndi
Thomas of the U.S. Tuna Founda-
tion. “We will always support Jook-
ing into this, doing the research
and gathering the information.”

Telling a pregnant woman not
to eat her daily tuna sandwich
might mean she goes for !ngher—fat
hologna instead, which is not a
great choice, said panelist Joseph
Hotchkiss, a Comell Umversﬁy
food scientist.

FDA food safety chief Io'seph'

Levitt could not say how quickly
the agency would issue new con-
sumer advice, but he said it was a

 priority. '

Fish i5 very nutritious, wit}q cer-
tain types containing levéls of
heart-healthy fats, plus fats impor-
tant for fetal brain developmerit.

But some species also harbor
different amounts of mercuty, a
toxic metal that contaminates sea:
food and is thought to be most
harmful to the growing brains of
fetuses and young children. Typi-
cally, the largest fish contain the
most mercury. !

About 8 percent of U.S. women
of childbearing age have enough
mercury in their blood to be at risk.
The National Academy of Sciences
estimates that 60,000 newboms a
year could be at risk of learning
disabilities because of mercury
their mothers absorbed during
pregnancy.

So the FDA last year advised
pregnant women and those who
could become pregnant not to eat
four types of fish: shark, swordfish,
king mackerel and tilefish, also
called goiden or white snapper.

The agency sald those women
could safely eat up-to 12 ounces a
week of other cooked fish, includ-
ing canned tuna, shelifish and
smaller ocean fish.

But critics said tuna, the nation’s
most eaten seafood, also should be
limited. Large turia steaks contain
somewhat less  mercury than
swordfish, and numerous conswm-
er advocacy groups urge pregnant
women not eat to eat those.

While canned tuna fish is made
from smaller fish that typically
contain less mercury, consumer
groups — and some state govern-
ments — also advise pregnant
women to limit their consumption.
Wisconsin, for example, recom-
mends one meal a week of canned
tuna and one meal of another fish,
or two tuna meals if the women eat
no other fish.

The FDA brought together its
scientific advisers to decide if the

T T T TRER
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Plres near giant sequ01as raise

- que“ions on managing fores*-

agency erred and should issue
more precautions. )

Pregnant women would have to
eat more than two cans of tuna a
day for weeks to pass a very con-
servative safety threshold, FDA
food scientist Michael Bolger told
the panel.

Some advisers questioned his
estimate, but ultimately they could
not say what amount of tuna was
safer.

The panel urged the FDA to

quickly research some crucial
questions — such as how much of

a women's Jnercury exposure.

comes from eating tuna — while
also telling women to eat tuna in
moderation, much like Wisconsin
recommends.

That message is for young chil-
dren, too, the committee said.

The FDA parlel's advice is not as
strict as guidanice from some con-
sumer advacates, but they called it
a victory.
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Mercury rises as latest environmental worry | csmonitor.com

from the June 18, 2002 edition - hitp://www.csmonitor.com/2002/0618/p03s01-sten.himi

Mercury rises as latest environmental worry

By Ron Scherer, | Staff writer of The Christian Science Monitor

MAMARONECK, N.Y. - Blood Brothers Auto Wreckers is getting a 1888 Buick Century
ready for its final ride ~ into the giant maw of a crusher that will fiatten it like a crumpled
soda can. But first, the company has to remove something dangerous from the stripped-
down sedan: the small light switch that automaticslly comes on when the hood is opened.
The switch, about the size of a pencil eraser, contains one gram of mercury, a toxin.

"We just rip it out, and the car will go in the crusher after that,” says Doriano Totis, one of
the owners at Blood Brothers.

In the past, wreckers and junkyards didn't worry about these small amounts of mercury.
But the prospect of the silvery-colored metaliic element accumuiating in riverbeds, lakes,
and oceans has alarmed everyone from lawmakers to businesspeople to
environmentalists.

Seven states have passed some form of legislation on disposing of the substance, labeling
it, or phasing it out, and there are 50 bills pending in 20 more states. Last month, Maine
became the first state to require car companies to take financial responsibility for the
mercury in their cars. And two weeks ago, Westchester County in New York State required
wreckers like Blood Brothers to remove the mercury light switches.

Moreover, the White House has agreed to form an interagency task force "to develop and
improve sound science-based policies to address mercury.” Even the American Dental
Association, which has long defended the use of mercury in fillings, is reassessing the
effectiveness of technology to capture it after patients are treated in dentist offices. And by
this September, the United Nations hapes to have completed a global assessment of
mercury.

"What we are seeing is a combination of public awareness and policy actions by
decisionmakers to address a solvable problem," says Michael Bender of the Mercury
Policy Institute in Montpelier, Vt. .

In fact, businesses have been making huge strides to reduce-their use of mercury. In the
1960s, they annually- consumed 3,000 tons of the toxic substance. Now, the Department of
the Interior estimates that annual consurnption is down to 200 tons.

Despite the reduction, a problem of significant size remains. In 1997, the Environmental
Protection Agency estimated that 158 tons of mercury was emitted into the air, but
environmentalists say that number is too low. Cars on the road may contain as much as
200 metric tons total in light switches, antilock brakes, high-intensity headlights, and the
new navigational systems, estimates the Clean Car Campaign, a national initiative
coordinated by various environmental groups. Mercury is still used in everything from
switches in gas stoves to bilge pumps on boats.

http://www.csmonitor.com/2002/0618/p03s01-sten.htm
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Some of that mercury ends up in wastewater and rivers and lakes. For example, the Blood
Brothers' wrecking yard is not far from the Sheidrake River, which drains inte Long Island
Sound.

"What happens is when you crush cars and the mercury goes on the ground, it gets
washed into the aquifers. It affects a great deal, especially as it accumulates,” says
Andrew Spano, the Westchester County executive who signed the new law mandating
switch removals. "It takes less than a teaspoon of mercury to contaminate a lake and resuit
in health warnings about eating fish caught there.”

As a result of the mercury accumutation, 41 states have issued a fish advisory, either
warning pregnant wormen and children not to eat certain species or suggesting only limited
monthly consumption of some fish.,

Last year, the Food and Drug Administration advised pregnant women and those of child-
bearing age who might become pregnant to avoid shark, swordfish, king mackerel, and
tilefish. The FDA, which before this had not made its pians public, says it will expand its
mercury testing to include more fish. "In a number of species, we have enough information,
and in others, we don't have enough information,” says Michael Bolger, a scientist with the
FDA.

Unfortunately, there is no easy way to get rid of the mercury. "if we stopped using mercury
today, it would take 15 to 50 years until the levels are down so species of fish are safe to
eat," says Mr. Bender.

Environmentalists who have allied themselves with some business groups would like to
see federal legislation to deal with the issue comprehensively. "We'd like to see a national
solution in the interest of consistency,” says Robin Wiener of the Institute of Scrap
Recycling Industries, which is a partner with environmentalist groups. "But in the absence
of that - and we know Congress has a very full agenda ~ we'll do it on a state-by-state
basis.”

The states with legislation started their control efforts with the products that are easy to
corral. For example, many states, and even some cities such as Boston and San
Francisco, now ban fever thermometers that use mercury. "We have found they do break
frequently,” says Terri Goidberg of the Northeast Waste Management Officials’ Associatio
in Boston. .

In 1997, Vermont passed legisiation requiring that products from thermostats to ilamps
warn consumers if mercury is used. "The intent of the jaw was to cover as many consumer
products as possible and make sure they don't get thrown into the waste treatment but get
recycled instead,” says Ron Shems, a former assistant attorney general in Vermont.

The National Electrical Manufacturers Association sued the state over the law, maintaining
its members couldn’t label products just for Vermont. Lower courts ruled in favor of the
state, and last week, the US Supreme Court refused to hear the appeal, in essence
validating the law. :

The Alliance of Automaobile Manufacturers is now considering options including litigation to
try to stop Maine's new law. The legislation is "requiring us to set up a-business we are not -
involved in: waste handling," says Greg Dana, vice president for environmental affairs at

the alliance.

Mr, Dana notes that automobile companies are almost through phasing out the use of
mercury switches. Only two modeis, the GM G-Van and an older Jeep, still use them.

The difference in cost between mercury and an alternative is minuscule, he admits. But, he

says, the companies don't have any responsibility to take care of the mercury. "it's part of
1

the car at the end of its life. That's the responsibility of the people who dismantle it.”

http://www.csmonitor.com/2002/0618/p03s01-sten.htm | 6/19/02
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July 26, 2002

Environmental Quality Commission
Portland, Oregon

Dear Commissioners:

Thank you for allowing Associated Oregon Industries (AOI) to comment on the July 10,
2002 Oregon Environmental Council (OEC) Petition for Rulemaking. AOI is the largest
and oldest statewide business association in Oregon. We represent businesses of every
type and size and are the single largest and most effective advocate for the private sector
in Oregon. Approximately one in three employees in the private sector work for an AOIL
member compatiy.

AOI supports DEQ Director Stephanie Hallock's recommendations regarding the petition.
We do so for the following reasons.

1. DEQ Good Faith

‘The DEQ has taken pains to involve stakeholders in collaborative processes. These range
from methane standards to air toxics. AOI supports this approach. While we often join
these workgroups with some trepidation and we sometimes do not like the outcome, we
agree that it is the best way to make progress. The increasing tendency to "hedge your
bets" by unilateral action, such as legal actions against the Department or EPA or, in this
case, asking for a rulemaking, makes entering such processes problematical at best. In
short, granting this petition makes DEQ's good faith efforts to accommodate all parties in
a rational and logical fashion a waste of time,

2. HAPs Rules

Contrary to claims by OEC, the proposed HAPs rules specifically and purposely deal
with persistent bioaccumulative toxics. This language was included by the workgroup
{on which both we and OEC sit) to appease OEC. Nomnetheless, the petition before you
was neither endorsed nor approved by the HAPs group. As a member of the workgroup,
we view it as acting in less than good faith. AOI could have likewise attempted to
circumvent the process by going to the legislature, but did not; and we have no such
proposals in the works.

3. TMDLs

The department is under legal obligation to address the single mercury problem in
Oregon, fish in the Willamette River. The source of the metal is conceded to be mines
and leeching which the agency is beginning to address. AOI supports these efforts.

There has been no evidence presented, to AOI's knowledge, that ambient air levels of
mercury in Oregon cause any problems whatsoever. If they do, they will be handled
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through the DEQ HAPs program. This does not mean that mercury shouldn't be minimized, but we
believe that a fair process will be put in place by the agency to do so along with other HAPs.

The amount the OEC wishes to regulate equates to 2.2 tablespoons per year. Preliminary calculations
indicate this is about the amount emitted from an everyday hogged fuel boiler (as an element, mercury is
present in wood - taken up from the soil). This would present new and costly requirements for no good
reason whatsoever during a disastrous recession. As an editorial, there is a lot of bad science here which
is personally offensive to me as a past regulatory administrator and biologist. From the OEC press
release:

"Even just a gram of mercury - which is about 450 times smaller than a pound - -
released into the air can ultimately contaminate a 20 acre lake so the fish are
unsafe to eat, said Weiss" OEC Press Release

One gram of mercury is about 1.5 one-hundredihs of a teaspoon - approaching wood stove levels.
That 1.5 one-hundredths of a teaspoon discharged out a stack, dispersed into the atmosphere, diluted
throughout the atmosphere, possibly a fraction disposed on a lake, diluted through the entire mass of
water in the lake, a small fraction taken up and divided into all the fish in the lake, would cause all the
fish to exceed federal standards is, on its face, bizarre.

If this statement bore any semblance to reality, every lake in Oregon would look like tin foil. This type of
hyperbole is damaging to the proponent's credibility and is not in the public’s best interest. It does not
help advance Oregon's efforts to improve our environment ot economy and embarrasses those who sign
onto the petition not knowing any better. Many environmental and business groups have been working
diligently to avoid just this kind of rhetoric — it’s now being seen as counterproductive. It is, frankly, an
embarrassment and the sort of thing many environmental groups have been working to avoid.

5. Resourees

The DEQ has critical mandated actions to address TMDLs, air MACT standards, and is developing its
own HAPs program. It has lost several million general fund dollars, some of it in air and water programs,
and fees paid by industrial sources are not likely to increase since many facilities are closing. The
prospect for new funding is dismal. The agency should focus its efforts on critical and mandated
programs.

6. Cooperation :
AOI is a strong and vocal supporter of DEQ's core programs in the legislature. We believe that credible
agency programs assure the public they are protected and assure the business community that they are not
wasting money. We have advocated for the reinstatement of positions proposed to be cut and sit on
innumerable workgroups and advisory commitiees. This is predicated on the heretofore-justifiable belief
that the agency will use science and law as the basis for regulation, not political or social whimsy. We
wish to continue this relationship.

7. Commission Concerns

Traditionally, the EQC has received few petitions for rulemaking and granted fewer. If the EQC agrees to
this petition it encourages a new pathway for circumventing the agency's efforts for collaboration,
Although AOI finds DEQ staff personally amiable and collegial, we certainly have issues we would
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consider bringing to the EQC as opposed to spending countless hours in workgroups and advisory
committees. I have several in mind and would be happy to discuss.

Reparding the claim the mercury is somehow "different": every pollutant is "different" and, should you
endorse this rulemaking, many pollutants will become the pollutant de jour requiring your special
attention.

In summary, the business community supports Director Hallock's recommendation and pledges to

continue to work closely and cooperatively with the department to address HAPs in a fair and
effective matter.

/" John gﬁzer
gitlative Representative
vironment & Natural Resources




Testimony of Michael McCally MD, PhD
To the Environmental Quality Commission
Portland, Oregon. Friday July 26, 2002

1. Tam Michael McCally. I am a public health physician and Professor of Public
Health and Preventive Medicine in the School of Medicine at the Oregon Health
and Sciences University where I direct the Center for Environmental Health
Policy.

2. Twant to speak in favor of the petition of the Oregon Environmental Council
concerning unregulated discharge of mercury into the air. [ want to remind the
Commission that mercury is a ubiquitous and very potent environmental
neurotoxin of great concern to the public health and environmental communities
nationally; and further remind you of the particular vulnerabilities of children to
the effects of mercury. (The science and public health issues regarding mercury
exposure are summarized a recent report of the National Academy of Science.)

3. 40 states including Oregon wam residents to restrict their consumption of certain
fish due to mercury contamination. According to the U.S. Environmental
Protection Agency, about 7 million women and children are eating mercury-
contaminated fish at or above the levels it considers safe.

4. The OEC petition is an important step in the effort to reduce mercury exposure for
pregnant women and infants. As the petition states, mercury is a persistent,
bioaccumulative toxin that exists in several chemical forms and which can move
easily between air, soil and water. Human exposure to methyl mercury, the most
toxic form of mercury and the one of public health concern, is primarily through
food, chiefly freshwater and marine fish. Mercury directly damaged nerve cells,
or neurons. The mechanisms of its actions are well understood from studies of
occupational and other poisonings like 1955 Minamata Bay disaster in Japan.
Even modest levels of exposure as experienced for example by dentists have been
associated with measurable declines in tests of motor speed, visual scanning,
verbal and visual memory and eye-hand coordination.

5. Of greatest concern on a global population scale is the sensitivity of the fetal and
infant nervous system to mercury at very low levels of exposure. Recent research
from the Faroe Islands has demonstrated that exposure of pregnant women to
mercury-containing fish in their diet is associated with decrements of motor
function, language, memory in their offspring. Organic mercury including methyl
mercury readily crosses the placenta and appears in breast milk. The rapidly
developing nervous systems of newborn children are critically susceptible to very
low doses of mercury. This is exactly the reason that women are advised not to eat
fish from the Willamette River,




6. Tuna and Pregnancy Don’t MiXx is the headline of a piece in today’s Oregonian
reporting that an FDA panel has urged the US government to warn pregnant
women and young children, because of mercury contamination, to limit their
intake of canned tuna. The recommendation is two six-ounce tins, one if they eat
other mercury containing seafood. Ten states currently have such advisories. Last
year the FDA advised pregnant women and those who might become pregnant not
to eat shark, swordfish, king mackerel and tilefish. The FDA is also being urged
to increase its program of mercury monitoring in fish and other foods.

7. The ultimate goal in Oregon and nationally is the zero discharge of mercury into
the environment. Every sector and operation that releases mercury will finally
need to address the challenge of zero discharge.

8. The health care sector in which I work is a significant source of mercury
pollution. According to the EPA, hospitals and other health care facilities in the
mid 1990’s were responsible for up to 10% of total national mercury emissions. In
response to this fact and moved by efforts of nurses, hospital engineering
departments, administrators and physicians many hospitals have dramatically
reduced their mercury releases. Many are essentially mercury free. Almost all
hospital-based medical waste incinerators have been closed. Alternatives have
been found to mercury containing medical devices, lighting, and lab equipment.
Major national health care systems, like Kaiser and Catholic Health Care West,
have taken action such actions and are proud of their positive results.

9. With the passage last year of a mercury bill effective this month Oregon joins
eight other states in banning the sale of mercury containing thermometers and
taking other positive steps to reduce mercury release into the environment. The
OEC petition before this Commission is an important step in the effort in Oregon
to reduce mercury exposure to pregnant women and infants. I urge you to support
the petition. Thank you.

10. National Academy of Science/National Research Council. Toxicological Effects
of Methyl Mercury. Washington DC: National Academy Press 2000.




BEFORE THE ENVIRONMENTAL QUALITY COMMISSION
OF THE STATE OF OREGON

In The Matter of OEC’s Petition for )
Permanent Rulemaking to Increase ) DENIAL OF PETITION
Regulation of Mercury Emissions to the Air ) FOR RULEMAKING

On July 10, 2002, the Oregon Environmental Council (OEC) submitted a petition
requesting that the Commission initiate rulemaking to increase regulation of mercury
emissions to the air. On July 26, 2002, the Commission heard comments from OEC and
the Department of Environmental Quality with respect to the petition. Based on the
comments and documents offered at the hearing, pursuant to ORS 183.390, it is

ORDERED that the petition for rulemaking filed by OEC is denied.

)(ﬁff@&t%@@éfﬁ%/ﬁc%ﬁ_

Stephanie Hallock, Director of the
Department of Environmental Quality
for the Environmental Quality Commission

GENC7038




State of Oregon

Department of Environmental Quality Memorandum
Date: Tuly 8, 2002

To: Environmental Quality Comnnssmn

From: Stephanie Hallock, Director A W

Subject: Agenda Item K, Informational Item: Revision of EQC and ODA Memorandum of

Understanding for Confined Animal Feeding Operation Permit Program
July 26, 2002 EQC Meeting

Parpose of Item

The purpose of this item is to inform EQC of the need to revise the existing
Memorandum of Understanding (MOU) for the confined animal feeding
operation (CAFO) permit program. The revised MOU is expected to be
brought to EQC at its September 2002 meeting.

What is the CAFO permit program?

The CAFO permit program began in the early 1980s to prevent CAFO wastes
from contaminating groundwater and surface water, CAFOs are generally
defined as the concentrated confined feeding or holding of animals in
buildings, pens or lots where the surface is prepared to support animals in wet
weather or where there are wastewater treatment facilities (e.g., manure
lagoons). CAFO wastes include but are not limited to manure, silage pit
drainage, wash down waters, contaminated runoff, milk wastewater, and bulk

tank wastewater.

CAFO Permit Program History

When the program began, DEQ was the permit issuing and enforcement
entity, and the Oregon Department of Agriculture (ODA) functioned as the
overall program administrator and investigating authority. DEQ is the
delegated authority under the federal Clean Water Act to issue National
Pollutant Discharge Elimination System (NPDES) permits for wastewater
discharges to surface waters, including discharges from CAFOs. However,
DEQ chose not to issue NPDES permits for CAFO wastes because the state
Water Pollution Control Facilities (WPCF) permit program was deemed to be
more restrictive. The WPCF permit program prohibits the discharge of CAFO
wastes to surface waters, whereas NPDES permits allow such discharges to
surface water during large storm events.
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Why does the MOU need to be revised?

Tn 1993, the Oregon Legislature directed EQC and ODA to enter into a formal
MOU to facilitate the transition of the CAFO permit program from DEQ to
ODA. The MOU developed in May 1995 addressed transfer of the state
WPCF permit program for CAFOs from DEQ to ODA. Since DEQ was not
issuing NPDES permits to CAFOs at that time, NPDES permitting
responsibilities were not transferred. EPA has since directed DEQ and ODA
to issue NPDES permits to CAFOs that fit the federal definition of a
concentrated animal feeding operation. In addition, the 2001 Oregon
Legislature authorized and directed the transfer of the NPDES permit program
for CAFOs from DEQ to ODA upon approval by EPA. The existing MOU
between both agencies needs to be revised to reflect this recent legislation.

[Note: Concentrated animal feeding operations are a type of CAFO (confined
animal feeding operation) and the term is defined in federal regulation. See
Attachment A for federal and state definitions, EPA is scheduled to revise its
animal feeding operation regulations in September 2002, which may change
the definition of concentrated animal feeding operation.]

How will the MOU be revised and what would be done differently?

The MOU 1s being revised (Attachment B) to add specific NPDES CAFO
program roles and responsibilities for each agency during and after transfer of
the NPDES program.

During the transfer, ODA will continue as it did under the previous MOU to:

* Provide technical assistance to CAFO owners and operators;

¢ Implement the existing WPCF CAFO general permit; and

¢ Conduct compliance activities for permitted CAFOs, such as inspections
and enforcement actions.

Proposed new tasks for ODA to facilitate NPDES program development prior

to obtaining approval from EPA include:

¢ Development and implementation of administrative rules that are
appropriate for the anticipated delegation of NPDES permitting authority;

¢  Working with DEQ to develop and implement a method of 1ssuing
NPDES permits until such delegation 1s received; and

¢ Promulgation of an NPDES CAFO general permit through joint
rulemaking with DEQ.
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Next Steps

DEQ would continue to assist ODA as needed during and after the transfer of
NPDES program authority. After delegation of NPDES authority is approved
by EPA, both agencies would continue to work together to address CAFO
permitting issues in groundwater management areas and water quality limited
streams, and maintain the State of Oregon’s delegated authority to enforce the
Clean Water Act.

Will the proposed revisions to the MOU change the current level of
environmental protection?

The MOU revisions would not affect the level of environmental protection.
The WPCF permit program is actively being administered by ODA with
assistance from DEQ as needed. While NPDES permits may now be required
for some CAFOs, the WPCF permit program remains protective of the
environment by prohibiting the discharge of wastes to surface waters and
protecting groundwater. ODA did not request any additional funding from the
legislature to develop NPDES CAFO permits. Unless funding through
available grants is obtained, ODA does not expect to increase activities as a
result of the transfer of the NPDES CAFO program.

‘What will be different for CAFOs as a result of the revised MOU?

There would be no changes to the day-to-day operation of the CAFO permit
program as a result of the revised MOU so CAFOs should not experience any
differences. Both agencies intend to keep CAFOs advised of NPDES permit
development as this process moves along,

Final MOU
DEQ and ODA will develop a final draft of the MOU for EQC approval.

Adoption of NPDES general permit into rule

DEQ will continue to work with ODA to develop an NPDES CAFO permit
program for EPA approval. This includes the development of an NPDES
CAFO general permit, which will be adopted into Oregon Administrative
Rule through a joint DEQ and ODA rulemaking effort. ODA will be relying
on DEQ’s current NPDES delegation for NPDES authority so adoption of the
general permit into DEQ rule is necessary. ODA’s permit will be developed
with the assistance of DEQ and follow the normal public notice procedures
for permit issuance and rulemaking efforts.
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EQC
Involvement

Attachments

Available Upon
Request

Final MOU
The final draft of the MOU will be brought before EQC for approval at its
September 2002 meeting.

Adoption of NPDES general permit into rule
It is expected that the NPDES CAFO general permit will be brought before
EQC for rulemaking at its December 2002 meeting.

A. Current federal definition of “animal feeding operation™ and “concentrated
animal feeding operation” and state definition of “confined animal feeding
operation”

B. July 2002 draft of revised MOU

C. 1995 MOU

ORS 468B.217 requiring formal MOU between EQC and ODA
2001 Oregon Laws Chapter 248 authorizing transfer of NPDES CAFO
permit program

Approved: %
Section: /[%/

Michael H. Kortenhof
Manager, Surface Water Management

w

Division;

Mijchael T {LJewelyn }/
dministrafor, Water Quality Division

Report Prepared By: Ranei Nomura

Phone: (503) 229-5657
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Attachment A
Federal Definition of Animal Feeding Operation and Concentrated Animal Feeding
Operation (as of July 2002) and State Definition of Confined Animal Feeding Operation

FEDERAL DEFINITIONS

Animal Feeding Operation (AFO) means a lot or facility (other than an aquatic animal

production facility) where the following conditions are met:

(i)  Animals (other than aquatic animals) have been, are, or will be stabled or confined and fed
or maintained for a total of 45 days or more in any 12-month period, and

(i) Crops, vegetation forage growth, or post-harvest residues are not sustained in the normal
growing season over any portion of the lot or facility. [40 CFR §122.23(b)(1)]

Concentrated Animal Feeding Operation means an “animal feeding operation” which meets the
criteria in appendix B of this part, or which the Director designates under paragraph (c) of this
section. [40 CFR §122.23(b)(3)]

Appendix B to §122 — Criteria for Determining a
Concentrated Animal Feeding Operation (§122.23)
An animal feeding operation is a concentrated animal feeding operation for purposes of §122. 23
if either of the following criteria are met:
{a) More than the number of animals specified in any of the following categories are confined:
(1y 1,000 slaughter and feeder cattle,
(2) 700 mature dairy cattle (whether milked or dry cows),
(3) 2,500 swine each weighing over 25 kilograms (approximately 55 pounds)
4y 500 horses,
(5) 10,000 sheep or lambs,
(6) 55,000 turkeys,
(7) 100,000 laying hens or broilers (if the facility has continuous overflow watering),
(8) 30,000 laying hen or broilers (if the facility has a liquid manure system),
(9) 5,000 ducks, or
(10) 1,000 animal units; or
(b) More than the following number and types of animals are confined:
(1) 300 slaughter or feeder cattle,
(2) 200 mature dairy cattle (whether milked or dry cows),
(3) 750 swine each weighing over 25 kilograms (approximately 55 pounds)
(4) 150 horses,
(5) 3,000 sheep or lambs,
(6) 16,500 turkeys,
(7) 30,000 laying hens or broilers (if the facility has continuous overflow watering),




Agenda Item K, Informational Item: Revision of EQC and ODA Memorandum of Understanding
for Confined Animal Feeding Operations Permit Program

July 26, 2002 EQC Meeting

Page 6 of 13

Attachment A: Federal and State Definitions

(8) 9,000 laying hen or broilers (if the facility has a liquid manure system),

(9) 1,500 ducks, or '

(10) 300 animal units;

and either one of the following conditions are met: pollutants are discharge into navigable
waters through a manmade ditch, flushing system or other similar manmade device; or
pollutants are discharged directly into waters of the United States which originate outside
of and pass over, across, or through the facility or otherwise come into direct contact with
the animals confined in the operation.

Provided, however, that no animal feeding operation is a concentrated feeding operation as
defined above if such animal feeding operation discharges only in the event of a 25 year,
24-hour storm event.

The term animal unit means a unit of measurement for any animal feeding operation
calculated by adding the following numbers: the number of slaughter and feeder cattle
multiplied by 1.0, plus the number of mature dairy cattle multiplied by 1.4, plus the number
of swine weighing over 25 kilograms multiplied by 0.4, plus the number of sheep
multiplies by 0.1, plus the number of horses multiplied by 2.0.

The term manmade means constructed by man and used for the purposed of transporting
wastes.

STATE DEFINITION
Confined Animal Feeding Operation (CAFO) as defined in OAR 603-074-0010(3) means

(2)

(b)

The concentrated confined feeding or holding of animals or poultry, including but not

limited to horse, cattle, sheep, or swine feeding areas, dairy confinement areas,

slaughterhouse or shipping terminal holding pens, poultry and egg production facilities and

fur farms

(A) TInbuildings or in pens or lots where the surface has been prepared with concrete,
rock or fibrous material to support animals in wet weather; or

(B) That have wastewater treatment works; or

(C) That discharge any wastes into waters of the state; or

An animal feeding operation that is subject to regulation as a concentrated animal feeding

operation pursuant to 40 CFR §122.23.
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III.

IV.

Attachment B
July 2002 Draft of Revised MOU

Environmental Quality Commission and Oregon Department of Agriculture
Memorandum of Understanding
Relating to Confined Animal Feeding Operations

Parties
The Environmental Quality Commission (EQC) and the Oregon Department of Agriculture
(ODA). :

Purpose

This Memorandum of Understanding (MOU) replaces the prior MOU dated May 1995
between ODA and EQC. The prior MOU needed to be amended to address the roles and
responsibilities of the agencies prior to, during and after the transfer of the NPDES
program.

Effective Date
The MOU is effective on the date it is signed by both parties and it will remain effective
until June 30, 2007 unless terminated or modified as provided in paragraphs XII and XIIL

Authority
The MOU is authorized by Oregon Revised Statutes (ORS) 468B.217 and 2001 Oregon
Laws Chapter 248.

Definition of Terms

Unless indicated otherwise by context, terms used in this MOU will be defined consistently
with the Clean Water Act (33 USC §§1251), 40 Code of Federal Regulation (CFR) §122,
ORS 468B.005; Oregon Administrative Rule (OAR) 340, Division 45; and OAR 603,
Division 74. ‘

A.  Confined Animal Feeding Operation (CAFO) as defined in OAR 603-074-0010(3)

means

1.  The concentrated confined feeding or holding of animals or poultry, including
but not limited to horse, cattle, sheep, or swine feeding areas, dairy
confinement areas, slaughterhouse or shipping terminal holding pens, poultry
and egg production facilities and fur farms
(i)  In buildings or in pens or lots where the surface has been prepared with

concrete, rock or fibrous material to support animals in wet weather; or

(i)  That have wastewater treatment works; or
(ili) That discharge any wastes into waters of the state; or
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Attachment B: July 2002 Draft of Revised MOU

2. An animal feeding operation that is subject to regulation as a concentrated
animal feeding operation pursuant to 40 CFR §122.23.

General Permit as defined in OAR 340-045-0010(7) means a permit issued to a
category of qualifying sources pursuant to OAR 340-045-0033 in lieu of individual
permits being issued to each source.

National Pollutant Discharge Elimination System (NPDES) Permit means a waste
discharge permit issued in accordance with Section 402 of the federal Clean Water
Act, 33 USC §1251-1387. The federal Environmental Protection Agency (EPA} has
delegated NPDES authority to the Department of Environmental Quality (DEQ).
NPDES permits are issued pursuant to ORS 468B.035 and 050 and in accordance
with procedures set forth in OAR 340-45.

Water Pollution Control Facilities (WPCF) permit means a permit to construct and
operate a disposal system with no discharge to navigable waters. A WPCF permit is
issued pursuant to ORS 468B.050 by the Director of DEQ or ODA in accordance
with the procedures of OAR Chapter 340, Division 45 or OAR 340-071-0162.

WPCF General Permit #5800 means the WPCF general permit issued in accordance
with the procedures of OAR 340-045-0033 for confined animal feeding operations.

V1. Background

A.

The Oregon Legislature established a special regulatory program for CAFOs in 1989,
with an effective date of January 1, 1990. 1989 Oregon Laws Chapter 847. The
legislation required DEQ to develop and issue CAFO permits pursuant to its WPCF
permit program and it directed ODA to inspect CAFOs to ensure permit compliance.
From the outset, ODA and DEQ worked cooperatively on water quality issues
associated with CAFOs. This cooperation was encouraged by the governor and
legislature and in 1993 the CAFO statutes were amended to direct the EQC and ODA
to enter into a formal memorandum of understanding providing for ODA to run the
CAFO program. The legislature authorized ODA to perform any function of the
EQC or DEQ so long as the delegation is consistent with the MOU.

In 2001, the legislature again amended the CAFO statutes. 2001 Oregon Laws
Chapter 248. The purpose of the amendments was to authorize and direct the
transfer of the federally delegated NPDES permit program for CAFOs from DEQ to
ODA at such time as the transfer is approved by the EPA.
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VII. Authorities Delegated to ODA

To the maximum extent allowed by the delegation agreement between the state and EPA,

ODA is authorized to perform the following functions of the EQC and DEQ with respect to

CAFOS:

A. Al functions authorized by ORS 468.065 Issuance of Permits; Content; Fees; Use,
468.073 Expedited or Enhanced Regulatory Process; Payment; Disposition of
Payments, 468.095 Investigatory Authority, Entry on Premises; Status of Records,
and 468.120 Public Hearings; Subpoenas, Oaths, Depositions.

B.  All functions authorized by ORS 468B.020 Prevention of Pollution, 468B.032
Alternative Enforcement Proceedings; Reguest; Public Notice; Fees, 468B.035
Implementation of Federal Water Pollution Control Act, 468B.033 Alternatives to
Obtaining Water Quality Permit, 468B.055 Plan Approval Required; Exemptions;
Rules, 468B.095 Use of Sludge on Agricultural, Horticultural or Silvicultural Land;
Rules, and 468B.200 et seq Animal Waste Control.

C.  All functions authorized by OAR Chapter 340, including, but not limited to,
Divisions 45 Regulations pertaining to NPDES and WPCF Permit and 51 Confined
Animal Feeding or Holding Operations of Chapter 340.

VIII. ODA Roles and Responsibilities
A.  Prior to EPA Approval of NPDES Program Delegation to ODA, ODA will:

Technical Assistance

1. To the extent possible, conduct an education program for CAFO operators in
cooperation with the OSU Cooperative Extension Service to impart Best
Management Practices (BMPs) for animal waste management systems.

2. Advise CAFO owner/operators about available state, federal, and private
sources of technical and financial assistance for planning, designing, and
implementing appropriate BMPs for animal waste management systems.

NPDES Program Development

3. Develop and implement administrative rules that are appropriate for the
anticipated delegation of NPDES permitting authority to ODA.

4. Work with DEQ to develop and implement a method of issuing NPDES
individual and general permits for qualifying CAFO facilities until such time as
ODA has received the necessary delegated authority to operate a NPDES
program for CAFOs.

5. Promulgate a new CAFO NPDES general permit through joint rulemaking
with DEQ for use by new and existing operators.

NPDES and WPCF Permit Program Implementation
6.  Receive and review permit applications for existing or proposed CAFOs.




Agenda Item K, Informational Item: Revision of EQC and ODA Memorandum of Understanding
for Confined Animal Feeding Operations Permit Program

July 26, 2002 EQC Meeting

Page 10 of 13 :

Attachment B: July 2002 Draft of Revised MOU

7. Assign coverage to those applicant CAFO facilities that qualify for coverage
under the existing WPCF General Permit #800 or future WPCF or NPDES
general permits, or issue an individual permit if necessary.

8. Review for approval or rejection animal waste management system plans and
specifications for animal waste control facilities to verify the plans and
specifications have been prepared pursuant to OAR 340-051 design criteria.
ODA may develop its own method for accepting certification from outside
professional engineers as to the sufficiency and quality of the plans and
specifications. Prior to plan approval and when appropriate:

(i) ODA may request that DEQ review plans and specifications for
construction, modification, or expansion of CAFOs to determine whether
the proposed construction conforms to groundwater protection
requirements. ,

(il) ODA may request that DEQ review plans and specifications for CAFO
systems not covered by Division 51, such as mechanical treatment
systems or subsurface disposal systems.

Compliance Activities

9. Conduct periodic inspections of all permitted CAFOs. Inspections will include
an evaluation of animal waste collection, treatment, handling, disposal and
management procedures for compliance with the Clean Water Act, Oregon
water quality law, and permit conditions.

10.  Respond promptly to citizen complaints pertaining to the operation of CAFOs.
ODA has primary responsibility for response to complaints received from the
public, and for investigation of known or suspected violations of laws, rules,
orders, permits, or water quality standards associated with CAFO facilities.

11.  Take prompt enforcement action when CAFOs violate permit conditions, water
quality statutes, rules or orders in accordance with ODA enforcement
procedures.

12.  Impose civil penalties, when appropriate, on the owner or operator of a CAFO
for failure to comply with the provisions of ORS 468 or 468B, or any rules
adopted thereunder, or for violations of a permit issued pursuant to ORS 468B,
relating to the prevention and control of water pollution from a CAFO, subject
to the provisions for civil penalties contained in ORS 183.415 and ORS
468B.230 and in 2001 Oregon Laws Chapter 248 (HB 2156).

13.  Develop and maintain a program database on all permit activities and produce
periodic reports on the status of CAFO permits, complaint investigations,
corrective orders, enforcement actions, and civil penalties imposed.

14. Notify DEQ when a discharge violation threatens public health or safety.

B.  After EPA Approval of NPDES Permit Program Delegation to ODA, ODA will:
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Work with DEQ to draft an amended MOU to address the changes resulting
from such delegation.

Work with DEQ to address CAFO permitting issues in groundwater
management areas and water quality limited streams.

Work with DEQ to maintain the State of Oregon's delegated authority to
enforce the CWA.

IX. DEQ/EQC Roles and Responsibilities
A.  Prior to EPA Approval of NPDES Program Delegation to ODA, DEQ/EQC will:

Permit Program Assistance

I.

4.

Provide advice, assistance, training, and program guidance relative to surface
and groundwater quality problems associated with animal waste, including but
not limited to groundwater protection and monitoring requirements, permit
writing, lagoon leakage testing, annual compliance inspections, data analysis,
and sampling parameters and protocols.

Work with ODA to develop and implement a method of issuing NPDES
permits for qualifying CAFO facilities until such time as ODA has received the
necessary delegated authority to operate an NPDES program for CAFOs.
Assist ODA in developing administrative rules that are appropriate for the
anticipated delegation of NPDES permitting authority to ODA.

Review plans as requested by ODA.

Compliance Activities

5.

Refer all water pollution citizen complaints received on CAFOs and
information regarding suspected violations of permits, rules, or water quality
standards by CAFOs to ODA for investigation and follow-up.

Consistent with existing law, conduct inspections only when requested by
ODA or, in situations that present an imminent and substantial danger to
human health or the environment, after notifying ODA if the situation is known
by DEQ to be related to a CAFO.

Initiate enforcement actions, within agency discretion, only as a direct result of
the investigative actions outlined herein or upon request of ODA.

Participate in annual reviews with ODA and work cooperatively with ODA to
achieve the objectives of this agreement. The annual review may include file
reviews as well as inspection of a small, agreed-upon number of animal
feeding operations not under ODA jurisdiction across the state by a team
representing ODA and DEQ.
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B.  After EPA Approval of NPDES Permit Program Delegation to ODA, DEQ/EQC

will:

1. Work with ODA to draft an amended MOU to address the changes resulting
from such delegation.

2. Work with ODA to address CAFO permitting issues in groundwater
management areas and water quality limited streams.

3. Work with ODA to maintain the State of Oregon’s delegated authority to
enforce the CWA.

X. No Third Party Rights
Nothing in this MOU constitutes or creates a defense on behalf of a regulated party.

XI. Resolution of Disagreements Regarding the Interpretation and Application of this
MOU
In the event of disagreement regarding the interpretation and application of this MOU,
agency staff will direct the disagreement to designated supervisors or other managers for
resolution.
A.  Tnthe case of ODA, the director or his designee has authority to resolve disputes.
B. Inthe case of DEQ, the director or her designee has authority to resolve disputes.

XII. Modification of the MOU
This MOU may be modified at any time by written agreement of the parties.

XIII. Termination of the MOU
This MOU may be terminated at any time and by either party after 60 days advance notice
of intent to terminate and/or within 180 days after formal delegation has been achieved.
The notice must be provided in writing and served on the director of DEQ on behalf of the
EQC or the director of the State Department of Agriculture on behalf of ODA.

Stephanie Hallock Phil Ward
Director of DEQ on behalf of the Director of ODA
Environmental Quality Commission

Date Date
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MEMORANDUM OF UNDERSTANDING BETWEEN
THE ENVIRONMENTAL QUALITY COMMISSION (EQC)
AND
CREGON DEPARTMENT OF AGRICULTURE (ODA)
= FOR
PREVENTING AND CONTROLLING WATER POLILUTION
FROM CAFO FACILITIES

I. PURPOSE

In accordance with ORS 190.110 and ORS 468.015, this Memorandum of
Understanding (MOU)} sets forth the roles and responsibilities of the
Department of Environmental Quality (DEQ), .as directed by the
Environmental Quality Commission (EQC), and the Oregon Department of
Agriculture (ODA), for managing a statewide Confined Animal Feeding
Operation (CAFQ) waste management program.

Ir. IT

A.

IS MUTUALLY AGREED BY ALL PARTIES THAT:

The ODA has an existing framework for working directly with
the agricultural community to identify and implement
conservation practices, and

The ODA has extensive knowledge and experience in
delivering information to the agricultural community, and
Through Oregon Revised Statutes Chapter 468 and 468B, the
DEQ has been designated the state agency responsible for
preventing water pollution in the state from all sources,
including CAFO facilities, and '

The statutory framework for the water pollution control
program includes, in part, reviewing plans for waste --
disposal systems, issuing permits for waste disposal
systems, and evaluating tax credit applications for water
pollution control facilities, and .

ORS 468.035(c) authorizes DEQ to advise, consult, and
cooperate with other agencies of the state with respect to
all matters pertaining to the prevention and control of
water pollution, and

ORS 468B.217 requires the EQC and the ODA and to enter into
a Memorandum of Understanding authorizing the ODA to
operate a program to prevent and control water pollution
from CAFOs, and authorizing ODA to perform any function of
the EQC and DEQ in this capacity,

ORS 468B.230 authorizes the ODA to enforce certain
provisions and impose civil penalties on cwners or
operators of CAFOs for failure to comply with pertinent
laws, rules, or permit requirements,
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THEREFCORE, through mutual agreement, the DEQ (as directed by the EQC)
~and ODA herein establish the following definitions, procedures and
responsibilities to administer a statewide CAFO program.

III. DEFINITIONS.

For the purposes of this Memorandum of Understanding, permit program
and enforcemerit activities, the following terms shall be defined as
follows: : ;

T

A. Agronpmic rate of application—-—a rate of applying animal
' waste to land such that the application matches the

nutrient requirements of the crop cover on the site on an
annual basis; however, as normally provided in permit
conditions, such application of wastewater distributed on
land for dissipation by evapotranspiration shall be at
locations, at a time, and in a manner such that no
contamination or impairment to designated beneficial uses
of public waters is caused by runoff, seepage, or other
neans.

B. Animal Waste Control Facilitv--all or any part of a system
or systems used in connection with a‘"confined animal
feeding or holding operation for the (a) control of
drainage; (b) cocllection, retention, treatment, and
disposal of liquid waste or contaminated drainage waters;
or (c) collection, handling, storage, treatment, or
processing and disposing of manure.

C. Animal Waste Management System Plan-—pursuant to OAR 340-
51-020, a facility-specific management plan as outlined in
the Oregon Animal Waste TInstallation Guidebook and which
includes: (a) a general description of the operation; (b) =2
detailed o¢peration and maintenance plan and pertinent
plans, specifications, and site drawings:; (c¢) inventory
data; (d) animal waste volume computations; and (d)
inspection plans. The animal waste management system plan
may also include groundwater moniteoring requirements
speclfied in OAR 340-40-030(a).

. D. Beneficial use(s)--those uses designated in water quality
standards in OAR 340-41-026 through -975. TFor groundwater,
the most important designated beneficial use is for public
and private drinking water supplies; however, other
beneficial uses may include industrial supplies, livestock
watering, and as a base flow to surface waters.
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Groundwaters which are known or assumed to be of high
guality and which quality may naturally exceed the levels
necessary to support beneficial uses (especially drinking
water) shall be maintained at that level, unless otherwise
allowed by variance (Refer to 340-40, Groundwater Quality
Protection).

Best Management Practices (BMPg)--effective and expedient

methods, measures or practices including but not limited to
schedules of activities, prohibitions of practices,
maintenance procedures, and other management practices to
prevent, reduce or control the pollution of waters of the
state. BMPs also include treatment reguirements, operating
procedures, and practices to control site runoff, spillage
or leakage, sludge or waste disposal, or drainage from raw
material storage. BMPs may be applied before, during, and
after pollution-preoducing activities to reduce or eliminate
the introduction of pollutants into waters of the state.

Confined Animal Feeding Operation (CAFO)--shall have the

meaning given in ORS 468B.205; that is, the concentrated
confined feeding or holding of animals or poultry,
including but not limited to horse, cattle, sheep or swine
feeding areas, dairy confinement areas, slaughterhouses or
shipping terminal holding pens, poultry or egg production
facilities, and fur farms, in buildings or in pens or lots
where ‘the surface has been prepared with concrete, rock or
fibrous material ‘to support animals in wet weather or which

have waste water_treatment works.

Corrective QOrder or Order-- shall have the meaning given in

ORS 183.310(5). An Order means any ODA or DEQ acticn

‘expressed orally or in writing directed tc a CAFO owner or

operator, issued pursuant to OAR 603-74-040, or OAR 340-12-
041. _

Discharge or Disposal--means the placement of wastes into

public waters, on land, or otherwise into the environment
in a manner that dces or may tend tc affect the quality of
public waters.

General Permit—--a permit issued to a category of qualifying
sources pursuant to OAR 340-45-033. A general permit is
assigned to a qualified source in lieu of an individual
permit written specifically for a particular facility.
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Land Use Compatibility Statement (LUCS)--a statement

submitted by a permit applicant which provides information
on activities that may significantly affect land use. The
information contained in the statement assists the :
reviewing agency in determining whether an existing or
proposed activity will comply with statewide land use
goals, and that the activity is compatible with
acknowledged comprehensive plans. (Reference to ORS
197.180) ;

Nonpoint source—-means diffuse or unconfined sources of

pollution where contaminants may either enter public
waters, or be conveyed by the movement of water to public
waters. -

Point source--any discernible, confined, and discrete

conveyance, inciuding but not limited to, any pipe, ditch,
channel, tunnel, conduit, well, discrete fissure,
container, rolling stock, or confined animal feeding
operation from which pollutants are or may be discharged.

Pollutant or water pollution--human-made or human induced

alteration of the chemical, physical,- biclogical, or
radiclogical integrity of water; and as further defined in
ORS 468B.005(3) and OAR 340-~45-010(13) .

Waste or _wastes--means sewage (including animal waste) and

all other liquid, gaseous, sclid, radioactive, or other
substances which will or may cause pollution to waters of
the state. -

Waters, public waters or waters of the State--shall have

the meaning given in ORS 468B.005(8), which includes
groundwater.

WPCF Permit--a Water, Pollution Control Facilities permit to

construct or operate an animal waste disposal system which
has no discharge to navigable waters. An individual WPCF
permit is written for and issued to a specific facility by
the authorized state agency in accordance with the

procedures set forth in OAR 340-14-005 through 340-14-050.
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IV, ODA_DESTIGNATED RESPONSIBILITIES:

The CDA agrees to:

A,

Conduct an education program for CAFO operators in
cooperation with the 0OSU Cooperative Extension Service to
impart Best Management Practices (BMPs) for animal waste
centrol facilities.

Advise CAFO owner/operators about available state, federal,
and private sources of technical and financial assistance
for planning, designing, and implementing appropriate BMPs
for animal waste management systems. '

Act as DEQ’s agent in receiving and reviewing :
registration/application forms for coverage under the CAFO
general permit (General Permit Category 0800), and
assigning coverage by general permit to those applicant
CAFQO facilities which qualify, in accordance with detailed
procedures described in Section VI. A., which follows.

Act as DEQ’s agent in receiving and reviewing permit

-application forms and plans for existing or new proposed

CAFO facilities, and issuing individual permits, if
necessary, in accordance with procedures in Section VI. B.
of this document. This would include applications from
CAFOs previously operating under the general permit.

Review for approval or rejection animal waste management
system plans and specifications for animal waste controt
facilities to verify the plans and specifications have been
prepared pursuant to CAR 340-51 and the Oregon Animal Waste
Installation Guidebook design criteria, in accordance with
Section X of this document. Prior to approval and if
appropriate, the ODA may request that the DEQ review plans
and specifications for construction, modification, or
expansion of CAFOs to determine whether the proposed
construction conforms with groundwater protection
requirements. The ODA may also request that DEQ review
plans and specifications for CAFO systems not covered by
Division 51 or the design guide, such as mechanical
treatment systems, or subsurface disposal systems.
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Strive to conduct at least one inspection per year for
those CAFOs which have individual permits, or Corrective
Orders in addition to their permit, and at least one
inspection every five years for CAFOs under general
permit.

Respond promptly to citizen complaints pertaining to the
operation of CAFO facilities. The ODA has first
responsibility for response to complaints received from the
public, and for investigation of known or suspected
vioclations of laws, rules, orders, permits, or water
gquality standards associated with CAFO facilities. The ODA
may negotiate separate agreements with Soil and Water
Conservation Districts for ceomplaint investigation and
response. .

Negotiate with a permittee the terms and conditions to be
included in a Corrective Order for CAFOs not in compliance
with the conditions of the wastewater permit. The 0ODA will
issue a unilateral Cotrrective Order when a negotiated Oxder
cannot be achieved.  The Corrective Order shall be in
addition to the wastewater permit and not in lieu of it.
The Corrective Order shall be issued by the ODA and signed
by the Director of ODA or a designee.

Take prompt enforcement "action when CAFO facilities violate
permit conditions, water quality statutes, rules or orders
in accordance with ODA enforcement procedures. For non-
CAFO livestock operations, the ODA may refer unresoclvable
complaints and violations to DEQ for investigation and -
enforcement. : '

Impose civil penalties, when appropriate, on the owner or
operator of a CAFO facility for failure to comply with the

‘provisions of ORS 468 or 468B, or any rules adopted

thereunder, or for violations of a permit issued pursuant
to ORS 468B, relating to the prevention and control of

water pollution from a CAFO,  subject to the provisions for

civil penalties contained in ORS 183.415 and ORS 468B.230.

Develop and maintain a program database on all permit
activities, and provide to EQC or DEQ, when requested, a.
report on the status of CAFO permits, complaint
investigations, corrective orders, enforcement actions, and
civil penalties imposed.
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V.

DEQ RESPONSIBILITIES

" The DEQ agrees to:

VI.

A,

Provide advice, assistance, training, and program guidance
relative to surface and ground water quality problems
associated with animal waste, including but not limited to
groundwater protection and monitoring requirements, permit
writing, lagoon leakage testing, annual compliance
inspections, data analysis, and sanpling parameters and
protocols.

Recommend to EQC the issuance of tax credit certificates in
accordance with procedures described in Section XII, below.

Retain administrative oversight for the three existing
individual permits until these permits are transferred to
ODA oversight in accordance with the schedule contained in
Section XIV, below. '

Retain enforcement responsibilities for existing individual
permits {(until transferred to CDA), and for other non-CAFO
livestock operations.

Refer all water pollution citizen complaints received on
CAFOs -and information regarding suspected violations of
permits, rules, or water quality standards by CAFOs to ODA
for investigation and follow-up, excepting those permits

for which oversight has not yet been transferred to ODA-

PERMIT PROGRAM PROCEDURES

Al

General Pérmit (0800).

1. The ODA will distribute application forms to CAFO
facilities which need to be covered by the general
permit (Formally called General Permit 0800, WPCF
Permit, covering any CAFO with a wastewater dispcsal
system), unless ODA determines that an individual WECF
permit for the particular CAFO facility is necessary.
Applications for general permits shall include
pertinent general information and description of the
activity, and if appropriate, a LUCS, an animal waste
management system plan, and detailed plans and
specifications.
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Upen receipt of an application, the ODA will screen it
for completeness, review the application to determine
if the CAFO qualifies for a general permit, assign a
maximum number of animals; and then assign coverage by
the general permit if appropriate.

Facilities which would otherwise qualify for coverage
by the general permit, but for whatever reason cannot
immediately comply with all provisions, shall be
issued a Corrective Order by ODA in addition to
general permit coverage.

As allowed by statute and by this MOU, the ODA may
perform any function of the EQC oxr DEQ relating to the
control and prevention of water pellution from a CAFO.
The GDA may on behalf of EQC and DEQ, modify, or
revoke the general permit (General Permit 800), or
issue new general permits in accordance w1th the
requirements of OAR 340-45-033.

Fees for processing general permits may be charged in
accordance with the fee schedule in OAR 340-45-075,
and collected by the ODA. =

Individual Water Pollution Control Facilities (WRCF)

1.

Permits

VCAFO facilities which meet the following criteria

shall be issued individual permits by the ODA:

a. for new CAFOs, if the proposed facility or system
design cannot meet the requirements of the
general permit; or

b. if the CAFO is not in compliance with conditions
of the general permit, and ODA determines that
resolution would take more than 2 vears; or

C. if the ODA determines that the CAFQO needs to
monitor the waste management system or its
environment and provide periodic reports to ODA
to demonstrate compliance with water quality
requirements; or
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4. for systems with treatment lagdons, if there is
evidence that the lagoon leakage rate exceeds 1/8
. inches per day, as evidenced by a DEQ acceptable
leakage test; or

e. if groundwater quality monitering data indicates
that the CA¥O adversely affects groundwater
quality or surface waters into which the
groundwater discharges; or

f. if the CAFOC employs unconventional, experimental
or unproven treatment methods (including
constructed wetlands, mechanical treatment, or
subsurface disposal systems), which require
monitoring and periodic reporting to ensure
proper performance and compliance with water
quality requirements.

CAFOs which meet the criteria of Section VI.B.1l.d. and
e., above, or any CAFOs which are cotherwise known or
presumed to adversely impact groundwater quality,
shall be issued individual permits containing
requirements for performing hydrbgeologic

.characterizations of groundwater. The hydrogeoclogilc

characterizations shall be completed in accordance
with DEQ guidelines. If the hydrogeologic
characterization indicates that the CAFO has the
potential to adversely impact groundwater quality,
then the CAFO shall be required to develop and
undertake a groundwater monitoring program, and the
permit will include specific groundwater concentration
limits, pursuant to OAR 340-40-030.

Individual WPCF permit application forms will be
distributed by the ODA, and the application
instructions shall include regquirements for inclusion
of a general description of the activity, relevant
exhibits and supporting information, and a LUCS. The
ODA will accept applications, review information, and
follow the procedures set forth in OAR 340-14-005
through 045 for the issuance, renewal, modification,
denial, revocation, transfer, and suspension of WPCF
permits. Fees for processing individual permits may

" be- charged in accordance with OAR 340-45-075, and
collected by the ODA.
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VII. CAFOS ILOCATED IN WATER QUALITY MANAGEMENT AND PROTECTION AREAS

Al

Some CAFOs are now or may in the future be located in areas
specially designated for water quality protection, such as
groundwater management areas, wellhead prctection areas, or
a water quality management areas (e. g. Total Maximum Daily
Loads (TMDLs) for surface water). To manage CAFO
facilities in these areas, the ODA shall work with the DEQ
to develop CAFO management strategies for the designated
area, and the ODA shall be responsikle for implementing the
strategies.

A management strategy may include, but not be limited to,
compiling an inventory of CAFOs, inspection of all CAFO _
facilities in the area, establishing BMPs pertinent to the
affected area, and working with area advisory committees to
co-develop CAFO pollution prevention and control action
plans and schedules. If CAFOs are determined to contribute
to paranmeters of concern or otherwise adversely impact
beneficial uses within a specially designated area, the
management strategy may include provisions for more
frequent source monitoring and inspection, more stringent
permit conditions, enforceable animal waste management
system plans for all CAFOs, issulng a general permit
specific¢ to the area, or requiring individual permits.

VIII. ALTERNATIVE PERMITS

A.

The ODA may develop and implement an alternative permit for
CAFOs apart from the general permit (800) and individual
WPCF permits. The permit would be developed in

‘consultation with DEQ and in accordance with public

information requirements. Alternative CAFO permits would
provide enforceable conditions equivalent to the exxstlng
permitting program. ,
The ODA shall be responsible for administration of the

alternative permit and provide information as needed to the
DEQ.

IX. CORRECTIVE ORDERS

A,

When a CAFO facility is not in corpliance with the general

permit or individual permit because of inadequate pollution
control facilities, management, or waste disposal area, the
ODA will issue a Notice of Noncompliance (NON) or
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Corrective Order, pursuant to OAR 603-74-04C. The NON may
include a Corrective Order that specifies a schedule of
actions to be taken. The NON and/or Order will be in
addition to the general permit or individual permit, and
will not replace it. The ODA will make reasonable attempts
to negotiate a Corrective Order with the permittee;
however, the Director of ODA or designee may issue a
unilateral Corrective Order if a negctiated Order is not
possible. The Director of ODA or designee will sign and
issue the NON and/or Corrective Order to the permittee.

B. Several CA¥QO facilities operating under the general permit
have been issued Stipulated and Final Orders (SFOs) or
Mutual Agreement and Orders (MAOs) by the DEQ. The ODA may
act on behalf of the DEQ in enforcing all provisions of
these orders until such time as the CAFCO satisfies the
conditions of the order, or the ODA and DEQ determine that
the order should be replaced by a ODA-issued Corrective.
Order. If viclation of a DEQ-issued order poses an
immedidate risk to public health or the environment, as
determined by the ODA, the ODA way refer the violations to
DEQ for enforcement.

X. PLANS AND SPECIFICATIONS REVIEW

A. Oregon Revised Statutes (ORS) 468B.055 requires plans and
specifications for water polluticen control facilities to be
reviewed by DEQ prior to construction, unless exenpted from
DEQ review by Commission rule, pursuant to 0AR
340-52-045(3). The DEQ may exempt submittal of such plans
where i1t has been determined that adequate review is
conducted by ancother state agency. Pursuant to that rule,
DEQ waives the requirement for plan submittal cn animal
waste control facilities where facilities have been
designed and animal waste management system plans prepared
in accordance with OAR 340-51 and the Oregon Animal Waste
Installation Guidebogk deslgn criteria and so certified by
ODA. ‘

B. The 0DA may request technical assistance from the DEQ in
. the review of plans and specifications, particularly with
o regard to design criteria and requirements for mechanical
- treatment systems, subsurface disposal systenms, constructed
wetlands, and groundwater quality protection.
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XI. COORDINATING EMERGENCY RESPONSE

A. The ODA shall have the lead responsibility for responding
to complaints and taking actions to address public concerns
about GAFC facilities. When investigating citizen
complalnts about known or suspected releases of waste from
a CAFO facility, the ODA shall obtain information about the
material released, how the release occurred, actions
underway to remediate the release, and:potential for public
health threat or environmental injuxy. If the ODA
determines that public health or the environment may be
harmed by releases from a CAFQ facility, the ODA shall
notify DEQ and other appropriate state and local
authorities, and oversee efforts to obtain samples, clean
up the site, or contain the -release, as necessary.

B. The DEQ shall refer all citizen complaints pertaining to
CAFQ and other non-CAFO livestock operations to the ODA for
investigation and follow-up. If a citizen complaint is
received outside of normal business hours, and DEQ

~determines that no threat to public health or the
environment exists, the DEQ shall document the complaint,
and forward the documentation to O0DA “immediately next
business day. If the DEQ determines that an emergency
situation exists, the DEQ shall immediately contact the
designated ODA representative to coordinate investigation
and follow-up activities.

XII. TaX CREDITS

A. Tax Credit Certification. The DEQ is responsible for the
review of all tax credit applications for water pollution
contrel facilities. The ODA will inform CAFOs of the
opportunity for tax credits and the reguirement to have
plans approved prior to ceonstruction. If ODA reviews plans
and specifications pursuant to Section X. above, and
provides documentation of such to DEQ, the DEQ will accept
that plan review as meeting the plan review requirements
associated with tax credit certification without making an
independent plan review.

B. Certificates. When DEQ receives a request for a tax credit
certificate, ODA will be requested to verify that the
claimed facilities are in place and are working properly.
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The ODA will provide such verification within 60 days of
the request. Once verification has been received, the DEQ
will review the application and prepare a recommendation
for the Environmental Quality Commission.

XIITI. COLLECTICN AND DISTRIBUTION OF PERMIT FEES

A. The ODA will use the fee schedules in OAR 340-45-075 and
OAR 603-74-020 for general permit and individual WPCF
permits. ODA will collect and retain all fees relating to
the processing and assignment of coverage by general
permits, and for those individual permits for which ODA has
administrative oversight responsibilities.

B. The DEQ will collect and retain fees for those existing
individual permits not yet transferred to the ODA. Once
the permit is transferred, the responsibilities for fee
collection will be borne by the agency with oversight.

XIV. TRANSFER OF EXTSTING INDIVIDUAL PERMITS

A, The DEQ will transfer the three individual permits listed
below to the ODA upon joint DEQ and ODA site inspection of
each facility, and consultation betwean agenc1es to
coordinate a smooth transition:

1.. J. R. Simplot Company

. Simplot Feedlot #4
Morrow County, Oregon .
WPCF Permit Number 100335 _ -

2. Mallorie’s Dairy
Silverton, Oregon :
WPCF Permit Number 100457

3. Oregon Dept of Corrections
Mill Creek Correctional Facility
Salem, Oregon
WPCF Permit Number 100240

- B. The joint DEQ/ODA inspections and consultations shall occur
. not later than July 1, 198%5.

GWAWCL3\WC13361.5




EQC/ODA Memoranduw of Understanding

page. 14

XV. LIMITATIONS

Al

Nothing in this MOU restricts the DEQ’s right to inspect
independently and take enforcement action on any source or
suspected source of contamination or pollutant discharge;
however, the DEQ recocgnizes that the ODA is the lead agency
responszble for oversight of CAFO facilities and will
exercise this right only in extraordinary circumstances.

Nothing in this MOU constitutes or creates a valid defense
to regulated parties operating in violation of
environmental regulations, statutes, or permits.

XVI. AMENDMENTS AND TERMINATION

A

This MOU may be modified at any time by mutual agreement of
the parties. The Director of DEQ shall have authority to
agree to amendments of an administrative nature on behalf
of the Commission. Amendments or medifications with
significant policy implications will be taken to the EQC
for approval.

Conveyance of jurisdiction in the admlnlstratlve overSLght
of individual WPCF permits and the general permit is
predicated upcon the understanding that the ODA will: prov1de
equivalent and sustained protection of the environment. In
the event that the ODA program fails to provide such
protection, and upon mutual agreement of the ODA and the
DEQ, then all or a portion of the CAFO program shall revert
back to the DEQ.

This MOU is in effect upon signature by all parties and
will remain in effect until terminated by either agency,
upon 180 days written notice, or until modified by mutual
agreement. .
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STATE OF OREGON STATE OF OREGON .
DEPARTMENT OF AGRICULTURE DEPT OF ENVIRONMENTAL QUALITY

AS APPROVED BY THE
ENVIRONMENTAL QUALITY
COMMISSION

\j SR P e Pre st Dy Lon

7 7
Director , Director
S -
Q-5 - n~ S/a9l95
Date ‘ : Date
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Environmental Quality Commission
Minutes of the Three Hundredth and Fourth
Meeting

July 25-26, 2002

Regular Meetingm

The fbl!owmg Environmental Quality Commission (EQC) members were present for the
regular meeting, held at the Department of Environmental Quality (DEQ) headquarters
building, Room 3A, located at 811 S.W. Sixth Avenue, in Portland.

Meilinda Eden, Chair
Tony Van Viiet, Vice Chair
Mark Reeve, Member
Harvey Bennett, Member
Deirdre Malarkey, Member

Also present were Stephanie Hallock, DEQ: Director; Larry Knudsen, Oregon
Department of Justice; and other DEQ! staff.

Thursday, July 25, 2002

Before the regular meeting, the Environmental Quality Commission toured a DEQ
maonitoring site on Balch Creek in Northwest Portland. Mary Abrams, DEQ Laboratory
Administrator, and Rick Hafele and Mike Mulvey, DEQ Water Quality scientisis, led a
macroinvertebrate sampling demonstration and discussed DEQ’s biomonitoring and
ambient monitoring programs with Commissioners. Following the tour, Commissioners
held a working lunch with Ms, Abrams and Fenix Grange, DEQ Facilities Coordinator,
to discuss the Department’s efforts {o locate a new lab facility.

At approximately 2:00 p.m., Chair Eden called the regular Commission meeting to
order and agenda items were taken in the following order,

A. Contested Case No. WQ/M-NWR-00-010 regarding City of Scappoose

Larry Knudsen, Assistant Attorney General, introduced a contested case between DEQ
and the City of Scappoose involving a proposed $9,600 civil penalty for an alleged
violation of the City's wastewater discharge permit. Mr. Knudsen explained that the
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alleged violation was for intentional submittal of false data on a discharge monitering
report on two occasions in December 1998, Mr. Knudsen summarized the findings of
fact made by the Hearing Officer and asked Commissioners to declare any ex parte
contacts or conflicts of interest regarding the case. All Commissioners declared they
had no ex parte contacts or conflicts of interest. Christopher Rieve presented
arguments to the Commission on behalf of the City of Scappoose. Jeff Bachman,
Environmentai Law Specialist, and Lynne Perry, Department of Justice, summarized
arguments on behalf of the Depariment.

Commissioners discussed key issues in the case with Mr. Knudsen and the
representatives of both parties. After deliberation, Commissioner Malarkey moved the
Commission uphold the proposed order and civil penalty. Commissioner Reeve
seconded the maotion and it passed with four "yes” votes. Commissioner Bennett voted
‘no.” The Commission asked Mr. Knudsen to prepare an order for the Director’s
signature on the Commission’s behalf.

B. Contested Case No, WQ/OI-ER-01-065 regarding Brian Littleton, dba/Brian’s
Sewer & Septic Service

Larry Knudsen, Assistant Attorney General, introduced a contested case between DEQ
and Brian Littleton, doing business as Brian’s Sewer & Septic Service in the Klamath

" Falls area. Mr. Knudsen explained that the case involved a $1,000 civil penalty for
allegedly performing sewage disposal services without first obtaining a sewage
disposal service license from DEQ. Mr. Knudsen summarized the findings of fact made
by the Hearing Officer and asked Commissioners to declare any ex parte contacts or
conflicts of interest regarding the case. All Commissioners declared they had no ex
parte contacts or conflicts of interest. Dorothy Littleton presented arguments to the
Commission on behalf of Brian Littleton. Bryan Smith and Les Carlough, Environmental
Law Specialists, summarized arguments on behalf of the Department.

Commissioners discussed the facts of the case and debated issues. After
consideration, Commissioner Matarkey moved the Commission uphoid the proposed
order and civil penalty, Commissioner Reeve seconded the motion and it passed with
four "yes” votes. Commissioner Van Vliet voted “no.” The Commission directed Mr.
Knudsen to prepare an order for the Director’s signature on the Commission’s behalf.

C. Rule Adoption: Permanent Rules to Add Methane, Under Certain Conditions,
to the List of Environmental Cleanup Hazardous Substances

Director Hallock intreduced permanent rules to add methane, under certain conditions,
to Oregon's list of hazardous substances. Without these rules, DEQ lacked the
authority to review and approve, order, or investigate and control methane at historic
solid waste landfills. Alar Kiphut, DEQ Cleanup Program Manager, explained that
under certain conditions at past landfili sites, methane gas has the potential to build up
in confined spaces and create a threat of explosion. To give DEQ management
authority in such cases, the Commission passed a temporary rule in January 2002,
Commissioners discussed DEQ's work with a stakeholder advisory committee since
January to develop permanent rules to address the issue. Commissioner Bennett
moved the Commission adopt the permanent rules. Commissioner Malarkey seconded
the motion and it passed with five "yes” votes, Commissionar Van Vliet moved the
Commission repeal the temporary rule upon the effective date of the permanent rules.
Commissioner Malarkey seconded the motion and it passed with five “yes” votes.

D. Director’s Dialogue

Commissioners discussed current events and issues invelving the Department and
State with Stephanie Haliock, DEQ Director. In addition, Director Hallock introduced
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Dick Pedersen, new DEQ Land Quality Division Administrator, who took the place of
Acting Administrator David Rozell, and previous Administrator Paul Slyman.

E. Discussion Iltem: Preparation for Director’s Performance Evaluation

[n accordance with the Commission’s process for evaluating the Director's
performance, Chair Eden asked Director Hallock to prepare and submit a self-
evatuation of her performance since becoming Director in Novernber 2000, The
Commission appointed Commissioner Van Vliet and Commissioner Bennett to serve
as a subcommittee to prepare for the evaluation and solicit external input on the
Commission's behalf. The Comm|53|on planned to conclude the evaluation by the end
of the year.

Chair Eden recessed the meeting at approximately 5:25 p.m.

Friday, July 26, 2002[%!

The Commission held an executive session at 8:00 a.m., to consult with counsel
concerning legal rights and duties with regard to current and potential litigation
involving the Department. Executive session was held pursuant to ORS 192.660(1){h).

At approximately 8:30 a.m., Chair Eden called the regular EQC meeting to order and
- agenda items were taken in the following order.

F. Approval of Minutes

Chair Eden corrected the spelling of Dick Pedersen’s name on page 2 of draft minutes
of the June 8-7, 2002, EQC meeting. Commissioner Reeve moved the Commission
approve the minutes as corrected. Commisstoner Malarkey seconded the motion and it
passed with four "yes" votes.

G. Rule Adoption: Renewal of NPDES 1200-A, NPDES 1200-Z and WPCF 1000
General Permits

Mike Liewelyn, DEQ Water Quality Division Administrator, proposed renewal of three
water quality general permits that together, apply to approximately 1,000 facilities for
industrial storm water discharges or wastewater disposal at sand and gravel mining
operations. DEQ issues general permits that apply to large groups of facilities with
similar water discharge or pollution control systems. Kevin Masterson, DEQ Water
Quality staff, described the three permits proposed for renewal in detail: (1) the
Naticnal Pollutant Discharge Elimination System (NPDES) General Storm Water
Discharge permit #1200-A, which covers industrial scale non-metallic mining, asphalt
mix batch plants, and concrefe batch plants with storm water runoff, (2) the NFDES
General Storm Water Discharge permit #1200-Z, covering approximately 850 industrial
facilities with storm water discharges, and (3) Water Pollution Control Facilities (WPCF)
General Permit #1000, covering sand, gravel and other non-metaflic mineral mining
operations that d|5pose wastewater by recirculation, evaporatlon or controlied
seepage, with no discharge to surface waters.

The Commission discussed the function of these permits, including associated
monitoring requirements and key changes, with Mr. Llewelyn and Mr. Masterson.
Commissicner Reeve moved the Commission renew the three permits in rule.
Commissicner Malarkey seconded the motion and it passed with four “yes” votes.
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H. Informational Item: Operation of Brine Reduction Area at the Umatilla
Chemical Agent Disposal Facility

Chair Eden introduced a briefing for the Commission on issues surrcunding the
operation of the Brine Reduction Area {(BRA) at the Umatilla Chemical Agent Disposal
Facility (UMCDF) and the potential for off-site shipment of liquid brines and other
wastewater. Mr. Gary |. Burke, Chairman of the Confederated Tribes of the Umatilla
Indian Reservation {(CTUIR), brought the issue o the Commission’s attention in a May
8, 2002, letter. At this meeting, the Commission heard presentations from
representatives of the Depariment, the CTUIR, the U.S. Army and Washington
Demilitarization Company, and GASP (a Hermiston environmentai group) on the issue,
and discussed the status of the UMCDF with each party.

Wayne Thomas, DEQ Administrator of the Chemical Demilitarization Program, gave an’
update on the status of the UMCDF. Sue Oliver and Thomas Beam, DEQ Hazardous
Waste policy and permit specialists, described the purpose and intended function of
the BRA.

Armand Minthom, CTUIR Board of Trustees Member, and Dr. Rod Skeen, CTUIR
Chemical Engineer, expressed concerns over recent developments at the UMCDF and
presented analysis of the effectiveness of the BRA. '

Joseph Keating, on behalf of GASP, expressed concerns for operation of the BRA and
the incineration facility.

Don Barclay, UMCDF Site Project Manager, Dave Nylander, Washington
Demilitarization Company Environmental Manager, and Robert Nelson, Umatilla

. Chemical Depot Environmental Protection Specialist, discussed the incineration facility
and plans for using the BRA on behalf of the UMCDF permittees.

The Commissicn discussed its response to issues raised by the speakers and asked
Mr. Thomas to draft a response letter from the Commission to the CTUIR for their
review. Chair Eden thanked the Tribe for bringing their concerns to the Commission’s
attention and thanked presenters for their comments,

Public Forum

At approximately 11:3C a.m., Chair Eden asked whether anyone wished to make
general comments to the Commission. George Ward, a consulting engineer and
interested citizen, presented his ideas and analysis of operation of the Brine Reduction
Area at the Umatilla Chemical Agent Disposal Facility.

l. Informational item: Preview of New Air Toxics Rules

Andy Ginsburg, DEQ Air Quality Division Administrator, described the Department’s
work to create a new state pregram to reduce air toxics emissions, designed to
supplement the federal air toxics program that DEQ has implemented since 1990. Mr.
Ginsburg summarized development of the program over the past two years, in
cooperation with a diverse stakeholder advisory committee. Sarah Armitage, DEQ Air
Toxics specialist, explained that the state program would target urban air toxic
emissions from mobile and various small sources to complement the industrial focus of
the federal program. Commissioners discussed the program with Mr. Ginsburg and Ms.
Armitage, in preparation for considering adoption of program rules at the December
2002 EQC meeting.
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J. Action ltem: Consideration of Oregon Environmental Council Petition for Air
Quality Rulemaking

Director Hallock introduced this item, explaining that on July 10, 2002, the Oregon
Environmental Council (QEC) petitioned the Commission for permanent rulemaking to
increase the regulation of mercury emissions to the air, Specifically, OEC petitioned to
direct DEQ to require monitoring for mercury emissions and begin rulemaking to
establish air emission limits for mercury, including Plant Site Emission Limits for
facilities that discharge over one pound of mercury per year. Director Hallock
described DEQ's priority and work to date to reduce the release of toxic chemicals,
particularfy mercury, to the environment. Chair Eden invited representatives from OEC,
interested stakeholders and members of the public to comment on the petition.

Jeff Allen, OEC Executive Director, Laura Weiss, OEC Program Director, and Chris
Rich, representing OEC, presented the rationale for the petition. Andy Ginsburg, DEQ
Air Quality Administrator, explained the Department’s reasons for recommending the
Commission deny the petition, and summarized current plans for addressing the issues
QEC raised. John Ledger, Associated Qregon Industries, expressed support for DEQ's
toxic reduction approach and concern for OEC's request for rulemaking. Michael
McColly, M.D., a public health physician and professor at the Oregon Health and
Sciences University, expressed support for OEC’s petition and the need for reducing all
sources of mercury emissions. Rhett Lawrence, Oregon State Public Interest Research
Group, provided written testimony in support of OEC’s petition.

The Commission discussed the importance of making progress on reducing toxics to
protect human heaith and the environment, as well as the complexity of the issue and
DEQ's resource limitations. Commissioners also considered the difficulty of using
individual regulatory mechanisms oufside of a comprehensive approach that included
stakeholder support. After deliberation, Commissioner Bennett moved the Commission
deny the petition. Commissioner Malarkey seconded the motion and it passed with five
"ves” votes. Chair Eden asked Mr. Knudsen to prepare an order for the Director’s
signature on the Commissian’s behalf. In addition, the Commission asked DEQ to
respond in writing to OEC's recommendations that accompanied the petition, with the
exception of OEC's comments on DEQ's water quality general permit rules. Director
Hallock suggested the Department respond with details about the feasibility of OEC’s
recommendations, including resource limitations and necessary changes to agency
wark, by the end of the year. The Commission agreed with the Director's suggestion,
and thanked those who presented.

K. Informational item: Revision of MOU between the Commission and Oregon
Department of Agriculture for the Confined Animal Feeding Operations Permit
Program :

Mike Liewelyn, DEQ Water Quality Division Administrator, and Chartes Craig, Oregon
Department of Agriculture (ODA) Deputy Director, described the need to revise a
Memorandum of Understanding (MOU) between the EQC and ODA for the Confined
Animal Feeding Operation (CAFQ) permit program. They explained that in 1993, the
Oregon Legislature directed the Commission to enter 8 MOU with the ODA to transition
the CAFO permit program from DEQ to ODA. The resuiting 1985 MOU transferred the
state Water Pollution Control Facilities permit program for CAFOs from DEQ to ODA. In
2001, the Legislature directed DEQ to transfer the National Poltutant Discharge
Elimination System permit program for CAFOs to ODA as well, upon approval from the
Environmental Protection Agency. Commissioners discussed plans for revising the
existing MOU with Mr. Llewelyn, Mr, Craig and Director Hallock in preparation for
making the changes at the October 2002 EQC meeting.

L. Commissioners’ Reports
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Commissioners gave no reports.

Chair Eden adjourned the meeting at approximately 2:40 p.m.

[} Staff reports and written material submitted at the meeting are made part of the
record and available from DEQ, Office of the Director, 811 SW Sixth Avenue, Portland,
Oregon 97204 phone: (503) 229-5980. '

[2] Cn July 26, Commissioner Van Vliet patticipated in the meeting by phone for items
H, F and J only.

For more information contact Mikell O'Mealy at 503-228-5301.

DEQ Online is DEQ's official Internet site.
If you have guestions or comments contact DEQ's webmaster.

http://www.deq.state.or.us/about/eqe/minutes/7.25-26,02, EQCMinutes.htm 11/25/2002



State of Oregon
Department of _
Environmental Quality =

Laboratory Business Plan
May, 2002




Department of Environmental Quality
Laboratory Business Plan

EXECUTIVE SUMMARY 1
INTRODUCTION 3
BACKGROUND 3
VISION 4
CURRENT CONSTRAINTS 5
Space Needs Analysis 6
Location of the Laboratory 6
Locating on a Brownfield 7
STRATEGY OPTIONS FOR ACHIEVING THE VISION 7
Strategy Option A. Improve existing facilities 7
Strategy Option B. Partner with other laboratories 8
Strategy Option C. Outsource/Privatize . - 10
Strategy Option D. Renovate an existing facility for DEQ 11
Strategy Option E. Renovafe an existing facility for DEQ and OPHL 13
Strategy Option F. Develop a new facility for DEQ : 13
Strategy Option G. Develop a new facility with another agency partner (OPHL) 14
CONSEQUENCES OF DELAYING ACTION 15
RECOMMENDED SOLUTION - 16
APPENDICES ‘ 17
Appendix 1 — Space Needs Analysis 17

Appendix 2 — Budget and staffing 18




Laboratory Business Plan

Executive Summary

The Oregon Department of Environmental Quality (DEQ) is the state agency responsible for
protecting Oregon’s environment. An underlying component in this work is the continual
evaluation of the condition of the environment and compliance with standards. The DEQ
laboratory provides a broad spectrum of routine and special chemical and biological analyses in
support of state and federal environmental protection programs. In addition, the DEQ laboratory
is an important component of the state team responding to terrorist threats and other emergency
situations. The DEQ laboratory analyzes over 13,000 samples each year. The results from these
analyses are used by DEQ staff, citizen groups, the regulated community, and research and
academic institutions. Because many decisions depend on the quality of information generated by
the laboratory, DEQ is committed to the highest level of excellence in providing objective,
unbiased information.

The vision of the DEQ laboratory is to provide scientifically sound, timely, safe and efficient
analytical capabilities for assessing the quality of Oregon’s environment. The existing laboratory,
however, is constrained by its current facilities. Designed in 1975 for 50 staff, the existing facility
currently houses nearly 90. In addition, the age and size of the facility increase the likelihood of
cross contamination of samples and limit the ability of the lab to safely respond to emergency
situations, such as analysis of unknown substances from bomb threats or potential terrorist
activities. Finally, the space is now urgently needed by Portland State University (PSU) for
classrooms and teaching laboratories and DEQ has been officially informed by PSU (the Lessor)
that the lease will not be continued.

Due to the length of tenancy, and the age and condition of the laboratory, rental rates paid by DEQ
are far below current market rates for laboratory facilities, The low rental rates and small size of
the laboratory have provided a benefit to the State by keeping the true cost of the laboratory
artificially low for many years. This makes the move to new, larger facilities financially
challenging. DE(Q has conducted a needs assessment and cost comparison of a number of
alternatives:

= ° Improve the current facilities — No expansion space is available on the PSU campus. Even if
additional space could be found, the current facility would require massive system and structural
upgrades to extend its useful life..

»  Partner with other laboratories — DEQ reviewed the potentla] of co-locating with local, state
and federal partners involved in similar laboratory activities. The Oregon Public Health laboratory
provides an opportunity for co-location.

*  Qutsource/Privatize — The DEQ laboratory has already identified and implemented some out-
sourcing opportunities. Due to the data quality required for compliance and enforcement activities
and the large volume of specialized monitoring and analysis, it is not possible for all work to be
out-sourced to private or academic partners.

=  Moving to a different facility:

= Renovation of an existing facility — This offers the potential for cost savings over new
construction, depending on the nature of the existing facility.

= Construction of 2 new facility — This is the most expensive alternative, but has some
advantages in optimizing efficient use of space, and maintaining long term laboratory flexibility.

The recommended alternative for the DEQ laboratory is to renovate an existing facility in
partnership with the Oregon Public Health laboratory, DEQ and OPHL hope to take advantage of
the existing market conditions to create a suitable facility at the least cost to the state.

On a final note, since market rental rates for laboratory facilities are not built into DEQ’s base
budget, the agency cannot fund the increased carrying cost without making large cuts in key
program areas. If the State does not fund the increased leasehold costs of the laboratory in the
2003-2005 budget, there won’t be a new laboratory before 2008, As the laboratory’s ability to
menitor and analyze environmental conditions in the State is compromised by aging and
inadequate facilities, the effectiveness of the agency as a whole is degraded.
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Introduction

This Business Plan outlines the need for and responsibilities of the Laboratory
Division of the Department of Environmental Quality. It lays out a vision for the
laboratory function, and identifies current constraints on and possible solutions
for achieving that vision. Several options for how to achieve this vision are
explored.

Background

The Oregon Department of Environmental Quality (DEQ) is the state agency
responsible for environmental protection of Oregon’s environment for all
Oregonians. DEQ implements federal environmental programs delegated to the
state by the US Environmental Protection Agency (EPA) and state programs

. defined by the legislature.

An underlying component in protecting Oregon’s environment is knowledge of
the condition of the environment and the status of compliance with standards.
DEQ’s laboratory 1s responsible for this essential science. The DEQ laboratory
scientists analyze air, water, soil, fish and aquatic life, hazardous and solid waste,
and pollutant discharges for all significant environmental contaminants.

Data produced by the laboratory have a direct impact on agency priorities and the
protection of public health and the environment. Information from DEQ’s
environmental monitoring network informs decisions about new policies,
regulations and standards that are needed to protect Oregon’s environment.
Samples from pollutant discharges and emissions provide information about
whether regulated facilities are complying with permit limits and may be used in
enforcement cases. Because so much depends on the quality of information
generated by the laboratory, DEQ is committed to the highest level of excellence
in providing objective, unbiased information on the quality of Oregon’s air, water
and land.

The laboratory provides a broad spectrum of chemical and biological analyses in
support of state and federal environmental protection programs, including the
Clean Air Act, the Clean Water Act, the Resource Conservation and Recovery
Act, the Comprehensive Environmental Response Compensation and Liability
Act and the Toxic Substances Control Act.

In addition, the DEQ laboratory is a member of the state response team in
emergency situations. Within the state, the ODHS Public Health Laboratory
(OSPHL) and the Department of Environmental Quality (DEQ) laboratory are the
lead agencies in identifying unknown substances. The FBI and Oregon
Emergency Management {OEM) turn to these labs to characterize samples
identified as credible threats. The laboratories work closely together, with
OSPHL identifying biologic agents, and DEQ characterizing chemical agents.
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The DEQ laboratory analyzes over 13,000 samples each year. The data from these
analyses are used to guide agency decisions and priorities. The data are also used by
stakeholders in research and academic institutions, citizen groups, and the general
public. The laboratory provides Quality Assurance oversight for the entire agency,
increasing the reliability of the data used in environmental decision-making.
Statewide, the laboratory works to insure the quality of thousands of results
produced by private laboratories through ORELAP, the Oregon Laboratory
Accreditation Program. Contractors involved in environmental clean up operations
also receive Quality Assurance assistance and oversight from the Laboratory.

The DEQ laboratory provides the scientific foundation for DEQ’s mission to be a
leader in restoring, maintaining and enhancing the quality of Oregon’s air, water and
land. The functions of the DEQ laboratory are as important to protection of
QOregonians and the environment as are adequately maintained roads and bridges for
transportation, new-born screening for diseases, or troopers for the Oregon State
Police. The State of Oregon must maintain a well-functioning state environmental
laboratory in order to accomplish the work of protecting its citizens and natural
resources.

Vision

The vision of the DEQ laboratory is to provide scientifically sound, timely, safe and
efficient analytical capabilities for assessing the quality of Oregon’s environment.

Scientifically sound. The laboratory should be able to run sampling and analysis in
accotdance with approved protocols. The facility should support analysis and
reporting at required detection limits without the potential for cross-contamination.
All samples should be processed within approved holding times. Data should
undergo quality assurance/quality control (QA/QC) checks and other independent
audits and be unbiased from policy decisions. In its roles with the Justice
Department and Oregon Emergency Management, the laboratory should maintain
appropriate chain of custody and sample handling to support investigating agencies
in prosecuting criminal activity.

Timely: The laboratory should provide data to users in a timely manner so that the
data are current to the user’s needs. Internal users should expect reliable turn-around
times on samples. Round the clock laboratory services should be available to assist
Oregon Emergency Management with immediate identification services for
potentially harmful chemical agents.

Safe: The facility must meet all health and safety standards for laboratories.
Designated by Oregon Emergency Management as the state laboratory for
characterization of chemical agents used in attacks against civilians, the laboratory
must also provide rapid and safe identification of unknown chemical compounds,
including potential nerve agents. The laboratory, therefore, must include adequate
containment and appropriate specialized equipment so that these samples can be
analyzed without harm to employees or the public.
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FEfficient: The cost of operating a laboratory should be the minimum possibie to
accomplish the job effectively and safely. This includes the cost of operating the
laboratory facility itself, and the appropriate use of staffing and expertise. Lab
design should support work flow and maximize efficient use of space. Since
samples are taken from all parts of the state, transportation of samples to the
laboratory for analysis must be easy and safe and not cause unnecessary delays
that could violate required sample holding times. To avoid creation of redundant
state laboratory facilities, the laboratory should be used to conduct both
environmental analyses and analyses of harmful compounds which may be used
in terrorist threats. '

Current Constraints

The DEQ laboratory has been located in Science Building Two on the Portland
State University (PSU) campus for 26 years. The existing laboratory facility was
designed in 1975 for 50 full time staff. Since that time, the staff has grown to
nearly 90, with an additional 20 summer field staff who use the laboratory as their
base of operations. The 76% staff growth at the laboratory has outpaced the 52%
state population growth, due to increased state and federal environmental
protections. Plans to build a new laboratory on the PSU campus began in 1997,
and were abandoned in 2001. The laboratory lease expires in 2003, with
extensions currently being negotiated through 2007, While the primary functions
of the laboratory are continuing, the space constraints have reached a critical
point; the laboratory is now 90% over-capacity, based upon the recently
completed Needs Assessment. The added responsibility of analyses for the State’s
chemical terrorism response program further increases the strain on the existing
facilities.

The existing physical structure of the laboratory severely limits efficient
operation. Qutdated and poorly regulated heating and air conditioning systems
and inadequate hood systems limit the laboratory’s ability to perform ultra-clean
analyses, and occasionally cause contamination in conventional analyses. Stafl
are housed in hallways, in undersized workspaces, and in some cases off-site, in
order to allow the work functions of the laboratory to continue. At the same time,
the number and complexity of analyses have continued to grow over time. As
science uncovers new risks, laboratories must be able to accurately detect an
increasingly broad range of compounds at increasingly lower concentrations.

The current DEQ laboratory facilities have limitations that impair safe and rapid
analysis of unknown substances or known chemical agents. The existing
laboratory does not have adequate containment facilities, and existing controls
limit 24 hour /7 day analysis. In addition, complete analytical capabilities for
chemical agents are limited by existing instrumentation. While the DEQ
laboratory has expertise for characterizing chemical threats and analyzing a wide
variety of chemical compounds, additional equipment and protocols are needed to
identify unknown agents used as weapons against the public. Identification is
needed to mount an appropriate response, to identify compounds without further
risk to responders or to the public, and to manage clean up efforts after an attack
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or incident. Other state and regional laboratories are not prepared to conduct
unknown chemical analyses. To date, with the exception of the Army, no other state
or regional agency has performed laboratory analyses of unknown chemicals used as
weapons, State HAZMAT teams are capable of conducting some preliminary field
assessments only. Without access to the analytical capability of the DEQ laboratory,
the FBI would be forced to ship potentially dangerous samples across the country to
one of two federal laboratories.

DEQ faces a significant financial constraint in the search for a new lab because the
agency’s budget allocation for rental for laboratory facilities has been far befow the
true cost of a modern laboratory for many years. Due to the length of tenancy, and
the age and condition of the laboratory, rental rates currently paid by DEQ are far
below current market rates for laboratory facilities. The low rental rates and
artificially small size of the laboratory have kept the laboratory rental expense
artificially low for many years.

Space Needs Analysis

DEQ hired an architectural firm with expertise in laboratory planning to conduct a
Needs Assessment to determine the amount of space and type of facilities required to
conduct existing core functions and to respond safely to emergency analytical needs.
The Assessment looked at options for improving current facilities, acquiring and
retrofitting an existing facility, and new construction. The Assessment compared the
efficiencies of a stand-alone DEQ facility to a joint facility with the Oregon Public
Health Laboratory. DEQ directed the consultant to develop options for a facility that
is “minimally adequate™ to address the agencies’ needs, and to incorporate modern
laboratory efficiencies wherever possible.

Location of the Laboratory .

The DEQ laboratory is currently located in the Portland metropolitan area. This
location is optimal because of the need to receive samples from throughout the state,
some of which have holding time requirements that cannot be exceeded between the
time of sampling and analysis. At least 50% of the sampling occurs within the
Willamette Valley due to the higher need for air quality monitoring and the large
number of regulated entities in the Valley.

In addition, although there may be benefits to economically depressed communities
by locating the lab outside of the metropolitan Portland area, it is not currently
possible to move samples between many areas of the state (even relatively close
areas) without passing through the Portland area. The added time to transport a
sample by air between locations with a stop-over in Portland would not allow the
laboratory to meet its required sample holding times for certain analyses. Asan
example, if the laboratory were located in Prineville (the geographical center of the
state), a water sample to be analyzed for bacteria taken in Wallowa County would
have to be transported to Pendleton, flown to Portland, transferred to another flight,
flown to Redmond, and transported to Prineville. It would not be possible to make
this trip within the holding time allowed for this analysis. Private charters do
provide some direct transport between Oregon cities without a Portland stopover.



Laboratory Business Plan

Currently, however, there is not adequate predictability in flight frequency and
price stability to meet the laboratory’s needs. Without these provisions in place,
as well as rapid access to all parts of the state, locating the laboratory in the
Portland metropolitan area appears to be the most viable option.

Locating on a Brownfield

Brownfields are abandoned, idled, or under-used industrial and commercial
facilitics where redevelopment is complicated by real or perceived environmental
contamination.

Siting the laboratory facility on a brownfield would serve the State’s long term
interests in a number of ways. First, it would be highly appropriate for the agency
to “walk its talk”, and demonstrate that reclamation of polluted sites is both
possible and feasible. Cleaning up and redeveloping a brownfield site can help
communities by making use of existing infrastructure and catalyzing economic
redevelopment and neighborhood revitalization. Properties that have
contamination issues are much less marketable due to fears concerning liability
issues. Decreased property values and federal brownfields assistance programs
could potentially decrease the State’s investment.

There are some limiting factors, however, that would need to be carefully
evaluated if a brownfield property is considered. The most significant factor is

‘timing. The characterization of contamination, remediation and negotiation of
liability agreements can add significantly to a project schedule. This is a critical
factor for Superfund sites because of the complex multi-agency mitigation
agreements required. Clean up expenses can also introduce significant
uncertainty into overall project costs. Finally, certain environmental
contaminants, which may be present in brownfields, have the potential to interfere
with laboratory analyses of incoming environmental samples, even when
remediation has reduced concentrations to below thresholds for human health
concerns.

In the site selection process, DEQ will actively seek appropriate brownfield
properties. The type and extent of contamination will need to be evaluated for
ease of remediation. Sites with more complex contamination issues will be

considered if clean up is complete or in progress and liability issues can be
resolved in a timely manner.

Strategy Options for Achieving the
Vision
Strategy Option A. Improve existing facilities

The facility that DEQ has occupied for the past 25 years is inadequate to support
ongoing laboratory work. DEQ is exploring adding additional office and storage
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space within a few block radius to relieve immediate space constraints and that will
allow all existing laboratory space to be used solely for laboratory purposes. While
this “bridge solution™ will help maintain minimal laboratory functionality for an
additional three to four years, it is not a viable Jong-term solution. The size of the
existing laboratory space is inadequate and cannot be expanded. In addition, the age
and status of the environmental control systems limit some protocols due to the
potential for cross-contamination of samples. Finally, Portland State University has
notified DEQ that a lease extension beyond 2007 is not possible, because the
Jaboratory space is needed for expansion of its science research and teaching
programs.

One creative way to accommodate the space problem within the existing space
would be to work with muitiple shifts. However, this is not possible because the
existing HVAC system does not provide enough recirculation after hours for safe
working conditions in the laboratories. These HVAC constraints already effect
analytical timeliness and will continue to deteriorate with time.

DEQ is enhancing existing containment facilities to ensure safer analyses of
unidentified materials, but the existing laboratory cannot support the level of
containment, protection and equipment support which would be required in the event
of a significant chemical event.

Even 1f PSU agreed to allow the laboratory lease to extend beyond 2007, the
infrastructure of the existing facility would require massive upgrades to provide
support for increasingly sophisticated laboratory functions, such as ultra-clean
analyses that require dedicated HVAC systems. A 1999 FEMA 178 evaluation of
the building also indicated that it “does not appear to meet Life Safety for the design
level earthquake”.

Strategy Option B. Partner with other laboratories

There are many other laboratories in the state, and DEQ has considered opportunities
for partnering that would still ensure scientifically-sound, timely and efficient
analytical capabilities for assessing the quality of Oregon’s environment.

Academic institutions

Academic partnerships provide a solid research connection to DEQ’s scientific
regulatory role. DEQ’s reach has been extended by collaboration with PSUthrough
use of interns, student technical workers, advanced study programs for DEQ
employees, and teaching relationships. Current academic projects in the Air, Water,
and Bio-monitoring Sections are providing additional in-depth information about
projects important to DEQ’s mission.

Although expansion or continued location on the PSU campus has been ruled out
due to space and financial constraints, other private institutions may be interested in
locating the DEQ laboratory facilities on campus, in exchange for the rich research
experiences which the laboratory could provide to its students. Private institutions
may be better able to finance a build-to-suit building for DEQ.
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On the other hand, because of the nature of academic research labs, they are
typically not equipped or staffed to handle the production-level capacity provided
by the DEQ laboratory. In addition, these laboratories rarely have the QA
procedures that are needed to defend regulatory actions that are taken based on
the data.

Oregon Public Health Laboratory

The Oregon Public Health Laboratory (OPHL) is currently co-located on the
Portland State University campus with the DEQ laboratory. The two laboratories
have a long-standing collaborative relationship: DEQ focuses on chemical
analysis, and OPHL focuses on biological analysis. The agencies share technical
and scientific expertise and regularly transfer samples between the two
laboratories. The labs already collaborate on the administration of the Oregon
Environmental Laboratory Accreditation Program (ORELAP). Both labs have
leases expiring simultaneously and have requirements for highly specialized wet
lab and containment facilities.

Co-location could provide substantial efficiencies for both agencies through
shared common spaces, including loading docks, conference rooms, staff
facilities, and sample tracking. Possible efficiencies also exist in construction
costs per square foot resulting from shared construction requirements. Since
OPHL is the designated state laboratory for identifying biological agents used in
terrorist threats, co-location of the two laboratories could provide a centralized
characterization triage center for Oregon Emergency Management. If separately
located, DEQ and OPHL labs could ecach need to have sample triage centers
because agents cannot always be identified in the field as chemical or biological
1n nature. ‘

Oregon Department of Agriculture (ODA)

The Oregon Department of Agriculture laboratory was completed in 1997. While
there are some similarities in analytical capabilities between the DEQ and ODA
laboratories, the ODA laboratory is substantially smaller than needed for DEQ or
combined functions.

Oregon OSHA

OR OSHA has just moved into a new facility. It is a small facility that is not
equipped to handle the volume of work DEQ conducts. Since the laboratory is
new and meets OSHA’s needs, co-locating a facility with OR OSHA does not
seem feasible at this time.

Oregon State Police (OSP)

The Oregon State Police are currently in the midst of a planning process to
relocate their forensic laboratory facility and Medical Examiner’s Office into a
joint facility in Clackamas. DAS has received approval to acquire and renovate
an existing R&D facility to convert into the OSP laboratory. The property is not
large enough to accommodate additional laboratory facilities for DEQ.
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Oregon Department of Fish and Wildiife (ODFW)

ODFW does not have laboratory facilities for chemical analyses. Some needed
analyses are conducted for ODFW by DEQ, others by private laboratories.

US Environmental Protection Agency (EPA)

The EPA has a national network of highly specialized regional laboratories, and does
not perceive a need for additional EPA laboratory functions in Oregon. It is
interesting to note, however, that the EPA Region 10 lab, located in Seattle, is a
mixed agency facility, supporting EPA Region 10 and the Washington Department
of Ecology.

US Geological Survey (USGS)

The US Geological Survey’s area of expertise includes water quality and bio-
monitoring. USGS conducts surface, groundwater and soil sampling throughout
Oregon and SW Washington. The agencies are often involved in closely related
state and federal projects. Samples are collected statewide and prepared for transport
at the Portland USGS laboratory, and then shipped to Denver for analysis. The
current USGS facility is 30,000 square feet, including a 6,000 square foot laboratory,
located in outer southeast Portland. The facility lease expires in 2003, and the
agency has expressed interest in co-location, especially in concert with an academic
partnership. Co-location could provide substantial efficiencies for both agencies
through: shared common spaces, including conference rooms, and staff facilities, and
less transit time for meetings. The local USGS sample preparation laboratory could
possibly be integrated into DEQ laboratory functions. USGS has indicated, however,
that while they could relocate to a new facility, they cannot provide any investment
costs. The USGS existing facility is insufficient to handle the volume of work
handled by the DEQ laboratory, and do not include the full range of analyses that
DEQ conducts.

US National Marine Fisheries Service (NMFS)

There is no laboratory for NMF'S in Portland. There is a NMFS laboratory in Seattle
that is dedicated to fish samples and bio-assessment, and does not have the technical
capabilities to provide the range of analyses performed by DEQ.

City of Portland Laboratories

Both the Drinking Water and Environmental laboratories have been constructed
within the last 10 years, and have no foreseeable need for new or expanded facilities.
In fact, both labs currently have expansion wet lab facilities that are outfitted but not
currently in use, but this space is substantially smaller than the needs of DEQ’s
laboratory.

Strategy Option C. Outsource/Privatize

As a regulatory agency, it is essential that DEQ maintain impartiality in data
collection and analyses. Unlike the research-centered mission of an academic
institution, the regulatory nature of DEQ’s mission requires production of
standardized data from a wide variety of sample sources. Since many of the analyses
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conducted at the laboratory are used for enforcement and compliance with state
and federal environmental protection laws, it is essential to produce the highest
quality and most credible data possible. A strong quality assurance program is a
fundamental ethic of the DEQ laboratory program because of inherent scientific
uncertainty associated with sample and instrument limitations. In fact, a full 30%
of the analytical capability of the laboratory is devoted to quality assurance.

Many private laboratories do not implement the rigorous QA/QC procedures that
are needed for data that is used as the basis for regulatory policy decisions. In

“addition, DEQ is responsible for accrediting environmental laboratories, and
needs an independent basis for making those determinations.

Nationwide, state laboratories are a key component of state environmental
protection programs. In most states, environmental quality agencies maintain
discrete environmental laboratories. About ten states have combined function
laboratory facilities that serve the needs of all of the state’s agencies, including
public health, environmental protection, agricuiture, etc, Three other states do not
maintain state facilities for environmental sample analysis: Nevada, Wisconsin
and lowa. These states have funded partnerships with state academic laboratories
to meet the analysis and production requirements of federal environmental
regulations.

DEQ has identified functions within the laboratory that can be privatized. As part
of cleaning up contaminated sites, DEQ needs to know whether soil samples
taken from the site are still contaminated. These analyses do not require the levels
of QA/QC that arc expected of other environmental quality samples. Running
_these samples on DEQ equipment also means that equipment must be
decontaminated before using it for other analyses. The clean-up site samples in
question are rarely used for enforcement actions or final decisions to certify a site
as “clean”. In late 2001, DEQ began sending these samples to private labs, with a
result of reduced cost for the agency and improved cycle time for all samples.

DEQ constantly strives to reduce its laboratory operating costs, implementing
efficiencies wherever possible and outsourcing functions which are not cost-
effective.

Strategy Option D. Renovate an existing facility for DEQ

Renovation of an existing facility into a DEQ laboratory would be a cost-effective
option for the State if an appropriate facility can be located. Once an appropriate
facility is identified, the waiting period until occupancy can be as little as 2-4
years.

In order to realize savings from retrofitting an existing facility as compared to
new construction, the building selected should include an adequate building
footprint and parking, ceiling heights of at least 15 feet for laboratory spaces, high
capacity utility service to the site, earthquake resistant construction, and high
volume HVAC service. Maximum savings projected from renovation versus new
construction are 29%. Savings may decrease to less than 10% if the building
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envelope and structural system require significant upgrading. The number of
properties available that meet the size and structural criteria required to make
retrofitting a cost effective option may be extremely ltmited. The current economic
climate and high vacancy rate in the commercial real estate market, however, may
potentially increase the number of acceptable sites and reduce acquisition costs.

Renovations typically require 5-10% more square footage to achieve program needs,
due to the loss of layout efficiencies that would be possible in new construction.
However, the savings in project cost overall diminish the impact of this loss of
efficiency. '

Required Size: 56,162 square feet

Construction Cost Estimate: $19,656,635

Projected Annual Rent Cost for DEQ: $1,653,000"

Timeline: From identification of a suitable property to occupancy — 2-4 years

! Rent Calculation Assumptions:

DAS ownership; State financing using Certificates of Participation

Propetty Acquisition Cost: $4,500,000; retrofitting costs of $245 per square foot
25 year amortization — interest rate at 4.75%
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Strategy Option E. Renovate an existing facility for DEQ and OPHL

Renovation of an existing facility into a combined laboratory for DEQ and OPHL
combines the substantial cost savings of renovation with the additional space
efficiencies possible through sharing resources. There would be a savings of
8,117 square feet and approximately $3.5 million as compared to renovating
separate laboratories for each agency, and as much as $10 million in project cost
savings compared to new construction of a shared facility (depending on the
property acquisition cost). Compared to new construction, renovations typically
reduce the time between acquisition and occupancy.

Required Size: 95,293 square feet

Construction Cost Estimate: $32,685,687

Construction Cost Allocated to DEQ occupancy: $17,751,548

Projected Annual Rent Cost for DEQ: $1,512,0007

Timeline: From identification of a suitable property to occupancy — 2-4 years

Space Efficiency savings over separate, renovated facilities for each agency:
8,117 square feet :

Building Cost savings over separate, renovated facilities for each agency:
$3,500,000

Strategy Option F. Develop a new facility for DEQ

Construction of a new laboratory facility for DEQ would provide efficient use of
space because the building can be designed to meet the specific long-term needs
of the laboratory, and to provide greater flexibility to meet changing requirements
over time. The number of sites available for new construction is substantially
greater than the number potential renovation properties available. Site size and
zoning requirements are not likely to be limiting factors. New construction
project costs are estimated to be 29% higher than comparable renovation projects.
Land acquisition, design review, site work and construction increase the time to
occupancy to 4 to 7 years.

Required Size: 52,244 square feet

Construction Cost Estimate: $25,599,339

Projected Annual Rent Cost for DEQ: §$i 977,000

Timeline: From identification of a suitable property to occupancy — 4-7 years

% Rent Calculation Assumptions:

DAS ownership; State financing using Certificates of Participation

Property Acquisition Cost: $8,000,000; retrofitting costs of $245 per square foot
25 year amortization — interest rate at 4.75%

* Rent Calculation Assumptions:

DAS ownership; State financing using Certificates of Participation

Land Acquisition Cost: $3,300,000; hard construction costs of $350 per square foot
25 year amortization — interest rate at 4.75%
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Strategy Option G. Develop a new facility with another agency partner
(OPHL)

Construction of a combined, new laboratory facility for DEQ and OPHL would
combine the design efficiency advantages of new construction with the additional
space efficiencies possible through sharing resources. There would be savings of
7,550 square feet and approximately $4.9 million as compared to new construction
of separate laboratories for each agency. Because of the premium for new
construction, this option would be more costly than either renovation option,
Strategy Option D or E. Site availability is not likely to be a limiting factor for new
construction.

Required Size: 88,645 square feet
Construction Cost Estimate: $42,195,000
Projected Annual Rent Cost for DEQ occupancy: $1.781,400
Timeline: From identification of a suitable property to occupancy — 4-7 years
Space Efficiency savings over separate, new facilities for each agency:
7,550 square feet
Building Cost savings over separate, new facilities for each agency:
$4,900,000

4 Rent Calculation Assumptions:

DAS ownership; State financing using Certificates of Participation

Land Acquisition Cost: $5,750,000; hard construction costs of $340 per square foot
25 year amortization — interest rate at 4.75%
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Consequences of Delaying Action

The strategy options described in this Business Plan that will provide adequate
environmental laboratory facilities for the State each carry a certain price tag.
Despite the pivotal role the Laboratory plays in all DEQ programs, the agency
would have to make large cuts in key areas to absorb the full cost of a new
laboratory within its existing operating budget. This section describes the risks
and possible outcomes if the State does not take action and if it is not possible for
the agency to make the cuts.

DEQ is in the process of implementing an interim expansion solution which will
preserve the laboratory’s existing analytical capacity and capabilities for as long
as five years. If funding is not available in the ‘03-05 biennium to relocate the
laboratory by 2007, laboratory operations will become increasingly constrained.
Data produced by the laboratory has a direct impact on agency policy decisions
and the protection of public health and the environment. As the laboratory’s
ability to monitor and analyze environmental conditions in the State is
compromised by aging and inadequate facilities, so 1s the effectiveness of the
agency as a whole degraded.

While the laboratory is not in violation of OSHA workplace standards,
overcrowding, a serious shortage of hood space and inadequate air handling
increase potential risk to personnel. The number of staff has increased by 76%
over the design capacity of the laboratory. To accommodate the increase,
permanent workstations for some staff are located within analytical space,

. contrary to accepted laboratory practice. Lack of chemical hood space results in
certain analytical tasks being performed in open lab areas, which should be
routinely performed in hoods.

The current condition of the laboratory has direct impacts on the quality of data
we are able to produce. At present, the laboratory cannot report low levels of
methylene chloride (a carcinogenic air contaminant being reviewed for inclusion
in the state and federal air toxics studies) due to the lack of environmental
controls for ultra-clean sample handling. The laboratory lacks dedicated air
handling for metals, nitrates, ammonia, extractions and volatile analyses. This
causes intermittent low level cross-contamination of certain sample types. Such
cross contamination limits our ability to report low concentrations of certain
compounds that are used to gauge stream quality.

Because of the primacy of federally mandated environmental programs, other
laboratory functions would need to be curtailed or abandoned as space pressures
increase. Programs that could be lost include: Quality Assurance oversight for
contractors involved in clean up operations; ORELAP, the Oregon Laboratory
Accreditation Program, which supports private laboratories statewide; and
innovative state environmental monitoring and assessment programs such as the
Oregon Plan for Salmon and Watersheds and the Willamette Plan.
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If the laboratory is not relocated, it is reasonable to predict that within 10 years, the
DEQ laboratory could lose its ability to comply with analytical requirements
mandated under federal delegation under the Clean Air Act. The agency might also
not be able to fulfill its federal responsibilities under the Resource Conservation and
Recovery Act, or the Comprehensive Environmental Response Compensation and
Liability Act. In the absence of robust field monitoring and analysis of actual
conditions, protective standards set by the agency under the Clean Water Act may
need to be much more conservative, placing added economic burdens on Oregon’s
industries. On-going monitoring activities statewide that provide crucial data about
the health of our communities and natural ecosystems would also be drastically
curtailed.

Recommended Solution

Strategy Option E.
Renovate an existing facility with another agency partner (OPHL)

Because of the economies of renovation over new construction and the efficiency
gains of co-locating the two laboratories, this solution appears to be in the best long-
term interest of the state. Renovation is consistent with state sustainability goals.
Partnering with OPHL is cost effective and provides a coordinated laboratory
analytical service to Oregon Emergency Management. Renovation also provides the
timeliest alternative to improve state laboratory functionality.

Renovation of an existing facility is particularly favorable for the State of Oregon if
the property can be acquired in the current economic downturn. While a weak
economy may make it harder to appropriate funding, the soft real estate market 1s
likely to result in significantly greater availability of properties suitable for
retrofitting, and significantly reduced property acquisition costs. These reduced
costs become long term savings for the state as rent expense is derived from the
overall project cost.

In the event an appropriate facility cannot be [ocated within the geographic
requirements for the laboratories, the next recommended strategy would be Strategy
Option G. Develop a new facility with another agency partner (OPHL).
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Appendix 1- Space Needs Analysis

The DEQ laboratory provides monitoring resources to collect samples of air,
water, and soil quality. It has the analytical capability to analyze these samples for
inorganic and organic chemicals, as well as physical and biological parameters.
Facilities also exist within the laboratory for bioassays and for calibration of field
equipment.

Laboratory space is highly intensive, outfitted with dense electrical, specialty
plumbing and gas services as well as chemical fume hoods. Each laboratory area
needs to be supported with extensive ventilation, safety and climate control
facilities. Parts of the wet laboratory areas need to be fully climate controlled. In
order to function properly, laboratories also require extensive support areas,
including additional spaces for receipt and tracking of samples, washing of
glassware, storing hazardous chemicals, maintaining equipment, and storing
samples, and office workspace for laboratory and field technicians.

DEQ updated its Needs Assessment in April 2002 with SRG Architects. See
attached.
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Appendix 2 — Budget and staffing

Because DEQ's laboratory supports DEQ's environmental programs, its funding is
included in the budgets for air, water, and land quality protection. The laboratory
budget, as a whole, is approximately $32 million. This includes funding for staff as
well as equipment and monitoring supplies.

The funding for the laboratory comes from a combination of General Fund, Federal
Funds, and Other Funds. In appropriating State General Funds, the Legislature has

Laboratery Budget by Program
{pasad an Legisalvely Adopted Bugget)

46%

directed the agency to perform environmental monitoring and analyses to support
activities such as the Oregon Plan for Salmon and Watersheds, Willamette
Restoration, and general water and air quality monitoring throughout the state.
Federal funds are used for specific projects, such as determining the baseline air
pollution levels of small, air-borne particulates, assessing estuary conditions and
conducting bio-monitoring in small upstream rivers, as well as to supplement state
money for general monitoring and analysis. Other funds support lab-specific
activities, such as the lab accreditation program and asbestos analysis, and are also
used to provide the underlying data for permitting and other regulatory decisions in
programs such as the Air Contaminant Discharge Permitting Program.

DEQ’s laboratory currently employs 88 employees and, during the summer water
quality monitoring season, adds 20 seasonal employees. The laboratory typically
comprises between 9 — 10% of the agency staff.



