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Environmental Quality Commission Meeting
January 24-25, 2002

World Trade Center, Plaza Conference Room (on street level)
121 SW Salmon Street, Portland, Oregon

) Cn the January 24, prior to the regular meeting, the Commission will tour the DEQ and Public
W\VE A\ Health Laboratories on the Portland State University Campus in downtown Portland.
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/ A.  Contested Case No. WPM/SP-WR-00-009 regarding Ronald C. La Franchi dba ~ < O"ﬁ(

‘A %%4; . B.  Informational Item: Improvements in the Office of Compliance and Enforcement ~ 3: (D £

Friday, January 25 Beginning at 8:30 a.m.

\ 2 The Commission will hold an executive session at 8:00 a.m. to consult with counsel concerning legal
rights and duties regarding current and potential litigation against the Department, Executive session is
held pursuant to ORS 192.660(1)(h). Only representatives of the media may attend, but will not be
allowed to report on any deliberations during the session.

| §2 3 C.  Approval of Minutes -4\ a (AsTied) : Do HALAK‘ch( -:9 Wy e dN‘J ‘Jm

o “ D. tRule Adoption: Amendment and Clarification of Asbestos Rules - 4 }/\ Modley )Juwgw, 2 Uc.\
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B 18 H.  nformational Ttem: Port Westward Energy Facilities — 1245
) 5 I Discussion Item: Development of Performance Appraisal Process for Director - {4 9(; Hfﬂ&w i(ﬁ@tﬂ
RICEEN Commissioners” Reports - \:3&p Z*a /f -Emg_ﬂ:”

tHearings have been held on Rule Adoption items and public comment periods have closed. In accordance with ORS
183.335{13), no comments may be presented by any party to sither the Commission or Department on these items at any
time during this meeting.

| Note: Because of the uncertain Iength of time needed for each agenda item, the Commrssion may hear any item at any time
during the mesting. If a specific time is indicated for an agenda item, an effort will be made to consider that item as close to
that time as possible. However, scheduled times may be modified lf participants agree. Those wishing to hear discussion of
an item should arrive at the beginning of the meeting to avoid missing the item,

(_.,a \,5 Public Forum: The Commission will break the meeting at approximately 11:30 a.m. on Friday, January 25, for public forum if
i people are signed up to speak. Public forum is an opportunity for citizens to speak to the Commission on envitonmental

issues and concerns not part of the agenda for this meeting. Individual presentations will be limited to five minutes. The
Commission may discontinue public forum after a reascnable time if a large number of speakers wish to appear. Public
comment periods for Rule Adoption items have closed and, in accordance with CRS 183. 335(1 3}, no comments may be

‘presented to the Commission on those agenda items, -~ {2 277

The next Commission meeting is scheduled for March 7-8, 2002.

Gopies of staff reports for individual agenda items are available by contacting Emma Djodjic in the Director's Office of the
Department of Environmentai Quality, 811 SW Sixth Avenue, Portland, Oregon 97204; telephone 503-229-5880, toll-free
1-800-452-4011, or 503-229-6993 {TTY). Please specify the agenda item letter when requesting repotis. If speciai physical,
language or other accommodations are needed for this mesting, ptease advise Emma Dijodjic as soon as possible, but at
least 48 hours in advance of the meeting.
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BEFORE THE
ENVIRONMENTAL QUALITY COMMISSON

OF THE STATE OF OREGON
IN THE MATTER OF THE ) FINAL ORDER
ASSESSMENT OF A CIVIL )
PENALTY AGAINST ) Case Number: WPMSPWRO00009
RONALD C. LaFranchi dba )
RON’S OIL COMPANY, )
Respondent. )

This matter came before the Environmental Quality Commission on the
Department of Environmental Quality’s petition for Commission review of Hearing
Officer Vance Bybee’s Proposed Order. (A copy of the Proposed Order is attached to
this Final Order.) The Commission considered the exceptions and proposed alternative
conclusions submitted by the Department, as well as the briefs submitted on behalf of the
Depariment and on behalf of the Respondent, Mr. LaFranchi. During its regular meeting
on January 24, 2002, the Commission heard oral argument in the matter. Jeff Bachman,
Environmental Law Specialist and Lynne Perry, Assistant Attorney General, argued on
behalf of the Department. Fredrick J. Carleton, Attorney at Law, argued on behalf of the
Respondent. :

No challenge was presented to the Hearing Officer’s findings of fact. The only
legal issue before the Commission was whether the Hearing Officer correctly interpreted
and applied the penalty formula in OAR 340-012-0045. Specifically, the Department
challenged the Hearing Officer’s application of the R-factor in the rule,

OAR 349-012-0045(1)(c)(D).

The rule states:

(D) "R" is whether the violation resulted from an unavoidable accident, or
a negligent, intentional or flagrant act of the Respondent. The values for
"R" and the finding which supports each are as follows:

(i) O if an unavoidable accident, or if there is insufficient information to
make a finding;

(i) 2 if negligent;

(ii1) 6 if intentional; or

(iv) 10 if flagrant.

Id. In its order assessing the civil penalty, the Department assigned a value of 2 based on
the admitted negligence of the Respondent’s employee. The Hearing Officer, in turn,
concluded that a value of 0 was appropriate because there was no evidence that the
Respondent himself had acted in a negligent manner. The Hearing Officer indicated that
considering the facts, the Department would be required to demonstrate that the




Respondent “had knowledge of [a] problem, obstacle, deficiency or inadequacy either
with his employee or his equipment that would have required him to employ a higher
standard of care than he employed.” Proposed Order at 4.

The Commission disagrees with the Hearing Officer’s interpretation of its rules.
Under the Rule, the “act of the Respondent” includes not only direct acts but also the acts
of employees for which the Respondent is legally responsible under the established
doctrine of respondeat superior. As noted by the Department, the essence of the doctrine
is that an employer is accountable for the act of an employee so long as the employee is
acting within the scope of the employment relationship and regardless of whether the
employer expressly authorizes the act in question. The imputation of negligence under
these circumstances is both consistent with the general law and sound public policy. Any
other interpretation would create an incentive for employers to avoid inquiry and
knowledge regarding both employees and equipment.

Accordingly, the Commission concludes:
1. The discharge of gasoline into Knowles Creek was caused by the
negligence of the Respondent.
2. The Department’s method of calculating the civil penalty, including
assigning a value of 2 to the R-factor, was correct.
3. The civil penalty imposed on the Respondent is $6,000.00.
With the exception of those provisions in the second and third paragraphs in the
Conclusions of Law, the portion of the Opinion addressing the R-factor, and the stated
amount of penalty, the Commission adopts the Proposed Order by reference and
incorporates it into this decision and Order.

ORDER: The Respondent is ordered to pay the sum of $6,000 in civil penalties for

violation of ORS 468B.050, pursuant to the provisions of ORS 468.126 to 468.140,
OAR 340-011-0132, and OAR 340, Division 12.

i ‘f*l";m_.
Dated this //~ day of February, 2002.

Department of Environmental Quality
On behalf of the
Environmental Quality Commiission




Notice of Appeal Rights

RIGHT TO JUDICIAL REVIEW: You have the right to appeal this Order to the Oregon
Court of Appeals pursuant to ORS 183.482. To appeal you must file a petition for
judicial review with the Court of Appeals within 60 days from the day this Order was
served on you. If this Order was personally delivered to you, the date of service is the
day you received the Order. If this Order was mailed to you, the date of service is the
day it was mailed, not the day you received it. If you do not file a petition for judicial
review within the 60-day time period, you will lose your right to appeal.

GENA%487




Attachment G

Ref No.:  (G60424 STATE OF OREGON Dec Mailed:  07/30/01
Case No: 01-GAP-00054 Before the Hearing Officer Panel Mailed by: LMV
Case Type: DEQ For the

DEPT OF ENVIRONMENTAL QUALITY
875 Union Street NE
Salem, Oregon 97311

RONALD C. LA FRANCIHI DEPT OF ENVIRONMENTAL QUALITY
580 N CENTRAL ST 811 SW 6TH AVE
COQUILLE OR 97423 1248 PORTLAND OR 97204 1334
FREDERICK J. CARLETON JEFF BACHMAN
PO BOX 38 DEQ ENFORCEMENT SECTION

811 SW 6TH AVE
BANDON OR 97411 0038 PORTLAND OR 97204 1334

The following HEARING DECISION was served to the parties at their respective addresses.
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BEFORE THE HEARING OFFICER PANEL
for the
DEPARTMENT OF ENVIRONMENTAL QUALITY

IN THE MATTER OF THE ASSESSMENT ) PROPOSED ORDER

OF A CIVIL PENALTY AGAINST )
RONALD C. LA FRANCHI dba )
RON’S OIL COMPANY } Hearing Officer Panel Case No. G60424

) Agency Case No. WPMSPWR00009

HISTORY OF THE CASE

On April 20, 2000, the Department of Environmental Quality (“DEQ” or “department™) issued
Ronald C. La Franchi (“La Franchi” or “respondent™) a Notice of Assessment of Civil Penalty
(exhibit 2(b)) assessing a penalty in the amount of $6,000.00. The notice informed the respondent
of an opportunity to discuss the assessment with the department informally. It also notified the
respondent of his right to appeal the notice by requesting a hearing.

In “Respondent’s Answer and Appeal to Notice of Assessment of Civil Penalty; Request For
Hearing” {exhibit 3) dated May 2, 2000, the respondent requested a contested case hearing.

On October 18, 2000, the Hearing Officer Panel received the department’s referral of agency Case
No. WPMSPWRO00009. The Hearing Officer Panel notified the parties of a hearing scheduled for
January 30, 2001. The hearing scheduled for January 30, 2001 was postponed. The Hearing Officer
Panel notified the parties of a hearing scheduled for February 13, 2001. The hearing scheduled for
February 13, 2001 was postponed. The Hearing Officer Panel notified the parties of a hearing
scheduled for March 20, 2001.

On March 20, 2001, Steven F. Bear, an Administrative Law Judge for the Hearing Officer Panel,
conducted a contested case hearing in the matter of the assessment of a civil penalty against Ronald
C. La Franchi, Case No. G60424 in Coos Bay, Oregon. The respondent appeared in person and was
represented by his attorney, Frederick Carleton. The department appeared at the hearing through its
representative Jeff Bachman. The record of the hearing closed the same day, with the exception of
providing the parties an opportunity to submit written closing arguments. The department
submitted a Hearing Memorandum dated April 6, 2001. As of July 9, 2001, the respondent had
submitted closing arguments. On that date, the record of the hearing, as it related to the submission
of closing arguments, closed.

On July 3, 2001, Vance Bybee, an Administrative Law Judge for the Hearing Office Panel was
assigned to review the entire record of Case No. G60424, including all documents and testimony
admitted, and to issue a Proposed Order. Also on Jjuly 3, 2001, the Hearing Officer Panel notified
the parties of the reassignment of Case No. G60424 and invited them to file any objection to the
reassignment no later than close of business on July 6, 2001. At the close of business of July 6,
2001, neither party had submitted an objection to the reassignment.



ISSUES

Whether the Department’s assessment of a civil penalty in the amount of $6,000.00 against the
respondent for discharging wastes into waters of the state without a permit is correct pursuant to
ORS 468.126 through ORS 468.140, ORS 468B.005(8), ORS 468B.050(1)(a), and OAR Ch. 340
Divisions 11 and 12.

EVIDENTIARY RULING

On March 20, 2001, Judge Bear admitted exhibits 1 ~ 14 into the record without objection from
either party. The respondent testified on his own behalf. Chris Field and Paul Rosenberg testified
on behalf of the department,

FINDINGS OF FACT

1. On August 23, 1999 a tractor with trailers owned by the respondent was hauling an 11,000
gallon load of gasoline on Oregon Highway 126. At approximately 5:00 p.m., the respondent’s
truck driven by an employee was rounding a sharp curve approximately 8 to 10 miles outside of
Mapleton, Oregon. The truck pulling the tankers of gasoline collided with a pickup. The
tankers of gasoline left the highway, rolled down a 30 foot embankment, and stopped
approximately 150 feet away from Knowies Creek.

2. Eventually, the driver of the respondent’s truck pled guilty to criminally negligent homicide for
his part in the collision of August 23, 1999.

3. Of the 11,000 gallons of gasoline being carried, 6,400 gallons were recovered by pumping out
the wrecked tankers. Of the 4,600 gallons unrecovered through the pumping process: some
gasoline remained on the highway, some evaporated, some seeped into the soil that was later
removed and hauled away, and some entered groundwater flow and was carried into Knowles
Creek. That no more than 4,600 gallons of gasoline went unrecovered was due in great part to
the rapid and effective response to the spill from the respondent and his agents. That as much as
4,600 gallons of gasoline went unrecovered was due in part to the governmental agencies’
decision to disregard the respondent’s proposal to lift the tankers up to the highway with a
crane. Instead, the crumpled takers were dragged up the side of the embankment causing the
aluminum tankers to rupture further and spill out additional gasoline.

4, After the accident and the resultant spill of gasoline, tests indicated that gasoline contaminates
were present in Knowles Creek. The contamination level in the creek peaked approximately
one month after the accident and the resultant gasoline spill. Although the entire amount of
gasoline and gasoline related contaminates that entered the creek are unknown, according to
standards set by the National Marine Fish Service, the amount of gasoline related contaminates
in Knowles Creek never exceeded safe levels for fish.

5. Knowles Creek is a spawning bed for Chinook, Coastal Coho (listed as an endangered species),
Cutthroat, and Stealhead. At the time of the accident on August 23, 1999, juvenile Cutthroat
and Stealhead were present in Knowles Creek. At the time of the spawning season that
immediately followed the gasoline spill, there was no indication of aversion by fish to the
spawning beds in Knowles Creek or of illness due to gasoline contamination.

ULTIMATE FINDING OF FACT

1. The respondent did not have a permit to discharge gasoline into Knowles Creek.




CONCLUSIONS OF LAW

The respondent, without a permit, discharged waste into the waters of the state by virtue of gasoline
spilling from tankers owned by the respondent and traveling a natural course through the ground
into Knowles Creek.

The discharge of gasoline into Knowles Creek was not due to any negligence on the part of the
respondent.

The agency’s method of calculating the civil penalty was incorrect. Inasmuch as the respondent
was not negligent, the “R” value (whether the violation resulted from an avoidable accident, or a
negligent, intentional or flagrant act of the respondent) is zero (0). Therefore, the civil penalty
imposed upon the claimant is calculated to be $4,800.00.

OPINION

Discharging Waste info Waters of the State

ORS 468B.050(1) states,

Except as provided in ORS 468B.053 or 468B.215, without first obtaining a permit
from the Director of the Department of Environmental Quality, which permit shail
specify applicable effluent limitations, no person shall: (a) Discharge any wastes
into the waters of the state from any industrial or commercial establishment or
activity or any disposal system.

ORS 468B.005(7) provides,

“Wastes” means sewage, industrial wastes, and all other liquid, gaseous, solid,
radioactive or other substances which will or may cause pollution or tend to cause
pollution of any waters of the state.

ORS 468B.005(8) describes “the waters of the state” as:

lakes, bays, ponds, impounding reservoirs, springs, wells, rivers, streams, creeks,
estuaries, marshes, inlets, canals, the Pacific Ocean within the territorial limits of the
State of Oregon and all other bodies of surface or underground waters, natural or
artificial, inland or coastal, fresh or salt, public or private (except those private
waters which do not combine or effect a junction with natural surface or
underground waters), which are wholly or partially within or bordering the state or
within its jurisdiction.

On August 23, 1999 tankers that were owned by the respondent and filled with gasoline spilled
approximately 4,600 gallons of gasoline within 150 feet of Knowles Creek. Eventually an
undetermined amount of gasoline seeped into the soil, entered groundwater flow, and was carried
into the creek. Since the spill was unplanned and unintentional, the respondent did not {nor would
any reasonable person ever) apply for or obtain a permit to discharge gasoline from wrecked tankers
into a creek.



Knowles Creek is found near Mapleton, a town located in Oregon’s coastal range; therefore, it is
considered to be “waters of the state”. When gasoline enters a creek, it may cause pollution.
Therefore, the gasoline from the respondent’s truck that entered Knowles Creek was waste.
On August 23, 1999 the respondent did not have a permit to discharge waste into waters of the state.
As a result, the respondent violated the provisions of ORS 468B.050(1) when, in the absence of a
permit, gasoline from the respondent’s tankers eventually entered Knowles Creek.

Imposition of a Civil Penaltv

Pursuant to ORS 468.140(3)(b), civil penalties not to exceed $10,000.00 for each day
of a violation may be assessed for violating any law, rule, order or standard found in
ORS Chapter 468B. On or a short time after August 23, 1999, the respondent violated the
provisions of ORS 468B.050(1). Therefore, pursuant to ORS 468.140(3)(b), he is subject to the
imposition of a civil penalty.

Civil penalties imposed for violating provisions of ORS Chapter 468B are calculated by working
through the civil penalty formula found in OAR 340-012-0045, That formula is:

BP+[(0.1xBP)x (P+H+O+R-+C)]+EB. QAR 340-012-0045(1)(c).

BP = base penalty. OAR 340-012-0045(1)(b)

P = prior significant actions. OAR 340-012-0045(1)(c}(A).

H = history of correcting prior significant actions. OAR 340-012-0045(1)(c)(B).

O = whether the violation was repeated or continuous. QAR 340-012-0045(1)(c)(C).

R = whether the violation resulted from an unavoidable accident, or a negligent, intentional
or flagrant act. OAR 340-012-0045(1){c)(D).

C = the respondent’s level of cooperativeness. OAR 340-012-0045(1)(c)(E).
EB = economic benefit the respondent gained by noncompliance. OAR 340-012-0045(1)c)(F).

OAR 340-012-0055 provides that discharging waste into waters of the state without a waste
discharge permit is a Class One violation. Pursuant to OAR 340-012-0045(1)(a), such a
violation is of moderate magnitude. The base penalty for a Class One violation of moderate
magnitude is  $3,000.00 according to OAR 340-012-0042(1). Additionally,
OAR 340-012-0042(2) provides that when violations involve discharging oil into waters of
the state, the base penalty is doubled. In this case, the respondent’s waste discharged into the
waters of the state was gasoline, an oil product. Therefore, the base penalty (BP) value
applied to the respondent’s violation of ORS 468B.050(1) is $6,000.00.

The record reflects that the respondent had not committed any significant actions prior to the -
spill of August 23, 1999. Therefore, pursuant to OAR 340-012-0045(1)(c)(A)(), the value
assigned to (P) is zero (0).




Furthermore, since the respondent had no prior significant actions, there is no history of the
respondent ever correcting significant actions.  Therefore, the (H) value is =zero (0).
OAR 340-012-0045(1)(c)B)(ii).

Inasmuch as the respondent’s violation was a single incident that occurred on a single day,
OAR 340-012-0045(1){c)(C)(i) provides that the (O) value is zero (0).

In this case, the violation, a gasoline spill, was caused by the admitted negligence of the respondent’s
driver, There is no evidence in the record that the respondent, Ronald C. La Franchi dba Ron’s Oil
Company, was negligent in any way. In order for the respondent to be found negligent, there would
have to be evidence established by a preponderance that the respondent failed to exercise the same
standard of care that a reasonable and prudent person would have exercised if placed in the same
situation. For example: if the respondent had known that his truck driver was an alcoholic and
permitted him to transport a tanker filled with gasoline, that would have been a negligent act. If the
respondent had known that the tread on the tractor’s tires was wom bald and permitted the tractor to be
used to pull tankers filled with gasoline (or for any purpose), then the respondent would have acted
negligently. However, there is no evidence in the record that the respondent had knowledge of any
problem, obstacle, deficiency or inadequacy either with his employee or his equipment that would have
required him to employ a higher standard of care than he employed. The respondent acted reasonably;,
therefore, pursuant to OAR 340-012-0045(1)(c)D)(i), the value of (R) is zero (0).

When addressing the cleanup of the gasoline spill, the respondent’s response was both rapid and
effective. Since the respondent demonstrated a substantial effort to correct the violation, the value of
(C)is —2. OAR 340-012-0045(1XcXE)Q).

The respondent did not benefit economically as a result of the gasoline spill.  Therefore,
OAR 340-012-0045(1)(c)D)(i) establishes the value of (EB) to be zero (0).

Using the values established above, the calculation of the civil penalty imposed upon the respondent 1s:
$6,000.00 + [(0.1 x $6,000.00) X (0 + 0 + 0+ 0+ (12)] + 0 = $4,800.00.
$6,000.00 + ($600.00 x (-)2) = $4,800.00.
$6,000.00 - $1,200.00 = $4,800.00.
PROPOSED ORDER
It is hereby proposed that: the respondent pay the sum of $4,800.00 in civil penalties for violation

of ORS 468B.050(1) pursuant to the provisions of: ORS 468.126 — ORS 468.140, ORS 468B.005,
ORS 468B.050, OAR 340-012-0045, and OAR 340-012-0055.

4
W//B’
Vance Bybee, Administrative Law Judge
Hearing Officer Panel




APPEAL PROCEDURE

If you are not satisfied with this decision, you have the right to have the decision reviewed by the
Oregon Environmental Quality Commission. To have the decision reviewed, you must file a
"Petition for Review" within 30 days of the date this order is served on you as provided in Oregon
Administrative Rule (OAR) 340-011-0132(1) and (2). The Petition for Review must be filed with:

Environmental Quality Commission
c/o Stephanie Hallock, Director, DEQ
811 SW Sixth Avenue

Portland, OR 97204,

Within 30 days of filing the Petition for Review, you must also file exceptions and a brief as in
provided in OAR 340-011-0132(3). If the petition, exceptions and brief are filed in a timely
manner, the Commission will set the matter for oral argument and notify you of the time and place
of the Commission's meeting. The requirements for filing a petition, exceptions and briefs are set
out in OAR 340-011-0132.

Unless you timely and appropriately file a Petition for Review as set forth above, this Proposed
Order becomes the Final Order of the Environmental Quality Commission 30 days from the date of
service on you of this Proposed Order. If you wish to appeal the Final Order, you have 60 days
from the date the Proposed Order becomes the Final Order to file a petition for review with the
Oregon Court of Appeals. See ORS 183.400 et. seq.
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Certificate of Service

County of Marion  }

)
State of Oregon )

I certify that on g) 4 f?}fz 21}[ a true copy of the above Proposed Order was served on
each of the parties by depositing the same in the United States Mail in Salem, Oregon,

postage paid and certified, and sent to the addresses appearing on the Notice of Hearing

unless otherwise noted below.
- S_PMA/\UZ. VW,LW

Laurel Van Fleet
Hearing Officer Panel

s:resource/central panel forms




State of Oregon

Department of Environmental Quality Memorandum

Date: January 4, 2002

To: Environmental Quality Commission lﬁ/

From: Stephanie Hallock, Director /-1 . W

Subject: - Agenda Item A: Contested Case No. WPM/SP-WR-00-009 regarding Ronald C.
LaFranchi, January 24, 2002 EQC Meeting

Appeal to On August 28, 2001, the Department appealed the proposed order (Attachment G)

EQC assessing Ronald C. LaFranchi a $4,800 civil penalty for discharging wastes to

waters of the state without a permit.
Background  Findings of fact made by the Hearing Officer are summarized as follows:

On August 23, 1999, a gasoline tanker truck, owned by Mr. LaFranchi and
operated by his employee, collided with a pickup truck on Route 126 near
Mapleton in Lane County. The driver of the pickup was killed and Mr.
LaFranchi’s employee later pled guilty to criminally negligent homicide. The
tanker, which was carrying 11,000 gallons of gasoline, went over an embankment
and ruptured. Approximately 6,400 gallons of fuel was recovered and 4,600
gallons evaporated or discharged to surrounding soils. Monitoring of the site
found that gasoline constituents from the spill entered the groundwater flow and
reached Knowles Creek. Failure to recover the 4,600 gallons of lost fuel was due
in part to government agencies rejecting Mr. LaFranchi’s proposal to lift the
damaged tankers onto the roadbed with a crane. Instead, the tankers were dragged
up the embankment causing more rupturing and fuel spill.

In its appeal to the Commission, the Department took exception to the Hearing
Officer’s decision to reduce the civil penalty by $1,200. The Hearing Officer based
this reduction on his conclusion that as an individual, Mr. LaFranchi himself was
not negligent and that the negligence of his employee could not be imputed to Mr.
LaFranchi. '

The Department argued in its appeal brief (Attachment D) that Mr. LaFranchi was
individually negligent in his failure to adequately train and manage his employee,
and that the employee’s negligence should be imputed to Mr. LaFranchi as an
employer. The Department argued that in determining the “R” factor for a civil
penalty, the Department can consider the acts or omissions of an employer and/or
employee. The Department based this argument on the legal principle of
respondeat superior, which holds employers liable for the actions of their
employees when those employees are acting within the scope of their employment.




Agenda Item A: Contested Case No. WPM/SP-WR-00-009 regarding Ronald C. LaFranchi
January 24, 2002 EQC Meeting '

Page 2 of 4

EQC
Authority

Alternatives

Under this principle, the employee’s mental state is also imputed to the employer.

In his response brief (Attachment C), Mr. LaFranchi argued that the Hearing
Officer’s decision regarding negligence should be upheld, but not for the reason
cited by the Hearing Officer. Mr. LaFranchi agreed that respondeat superior did
apply to this case and that the driver’s negligence could be imputed to him. Mr.
LaFranchi argued, however, that the driver’s negligence did not cause the gasoline
spill. Instead, according to Mr. LaFranchi, the spill was caused by the negligence
of the federal on-scene coordinator who would not allow the ruptured tanker to be
lifted over the embankment with a crane.

In the Department’s reply to Mr. LaFranchi’s brief (Attachment B), the Department
argued that to avoid a finding of negligence, Mr. LaFranchi must prove that no
gasoline spilled from the tanker before the tanker was moved from where it came
to rest after the crash. The Department argued that at least some of the gasoline
discharged to groundwater prior to the tanker being moved and that the cause of
that discharge was Mr. LaFranchi’s initial imputed negligence in causing the
accident.

The Commission has the authority to hear this appeal under OAR 340-011-0132.

The Commission may:

1. As requested by the Department, find that Mr. LaFranchi’s negligence caused
the violation and restore the civil penalty to $6,000, the amount originally
assessed by the Department.

2. Asrequested by Mr. LaFranchi, uphold the Hearing Officer’s decision, based
on the reasoning offered by Mr. LaFranchi.

3. Uphold the Hearing Officer’s decision but adopt different reasoning for
finding that negligence did not cause the violation.

4. Uphold the Hearing Officer’s Proposed Order.

5. Remand the case to the Hearing Officer for further proceedings.

In reviewing the proposed order, findings of fact and conclusions of law, the
Commission may substitute its judgment for that of the Hearing Officer except as
noted below.' The proposed order was issued under current statutes and rules
governing the Hearing Officer Panel Pilot Project.” Under these statutes, the

' OAR 340-011-0132.
2 Or Laws 1999 Chapter 849.
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Department’s contested case hearings must be conducted by a hearing officer
appointed to the panel, and the Commission’s authority to review and reverse the
Hearing Officer’s decision is limited by the statutcs and the rules of the
Department of Justice that implement the project.

The most important limitations are as follows:

(1) The Commission may not modify the form of the Hearing Officer’s Proposed
Order in any substantial manner without identifying and explaining the
modifications. *

(2) The Commission may not modify a recommended finding of historical fact
unless it finds that the recommended finding is not supported by a
preponderance of the evidence. > Accordingly, the Commission may not
modify any historical fact unless it has reviewed the entire record or at least
all portions of the record that are relevant to the finding.

(3) The Commission may not consider any new or additional evidence, but may
only remand the matter to the Hearing Officer to take the evidence. ©

The rules implementing these statutes also have more specific provisions
addressing how Commissioners must declare and address any ex parte
communications and potential or actual conflicts of interest.”

In addition, the Commission has established by rule a number of other procedural
provisions, including:

(1) The Commission will not consider matters not raised before the hearing’
officer unless it is necessary to prevent a manifest injustice. 8

(2) The Commission will not remand a matter to the Hearing Officer to consider
new or additional facts unless the proponent of the new evidence has properly
filed a written motion explaining why evidence was not presented to the
hearing officer.”

*Id. at § 5(2): § 9(6).

*1d. at § 12(2).

> Id. at § 12(3). A historical fact is a determination that an event did or did not occur or that a
circumstance or status did or did not exist either before or at the time of the hearing.

S1d at § 8; OAR 137-003-0655(4).

7 OAR 137-003-0655(5); 137- -003-0660.

® OAR 340-011-132(3)a).

*Id. at (4).




Agenda Item A: Contested Case No. WPM/SP-WR-00-009 regarding Ronald C. LaFranchi
Janunary 24, 2002 EQC Meeting
Page 4 of 4

Attachments Letter from Mikell O’Mealy, dated December 20, 2001
Department’s Reply Brief, dated November 6, 2001
Appellee’s Response Brief, dated October 24, 2001
Department’s Exceptions and Brief, dated September 27, 2001
Letter from Mikell O’Mealy, dated August 29, 2001
Department’s Petition for Commission Review, dated August 28, 2001
Proposed Order for Assessment of Civil Penalty, dated July 30, 2001
Department’s Hearing Memorandum, dated April 6, 2001
Exhibits from Hearing of March 20, 2001
1. Notices of Hearing
2. a. Cover Letter to Notice of Assessment of Civil Penalty
b. Notice of Assessment of Civil Penalty, both dated April 21, 2000
3. Respondent’s Answer and Appeal, dated May 2, 2000
4. Tudgment filed in Lane County Circuit Court convicting Bruce Eugene
Sampson, Jr., of criminally negligent homicide
5. Oregon State Police Report, Incident No. 99-326071
6. USGS Quad Sheet Map showing spill site and vicinity
7. Hydrogeological Profile of spill site prepared by DEQ
8
9

“IQTHTAE >

. Groundwater elevation contour map of spill site prepared by I'T Emcon.
. Groundwater analytical results for spill site prepared by Environmental
Management Services
10. Photographs of free product recovered, taken by DEQ
11. Spill site map prepared by I'T Emcon ,
12. Summary of surface water monitoring data, prepared by Environmental
Management Services
13. Notice of Noncompliance issued by DEQ to Ron LaFranchi on February 3,

2000
14. DEQ Enforcement Referral, prepared by Paul S. Rosenberg on January 19,
2000
Documents OAR Chapter 340, Division 11
Available ORS Chapter 468
Upon Request

Report Prepared by: Mikell O’Mealy
Assistant to the Commission

Phone: (503) 229-5301
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; 0 ‘ Department of Environmental Quality
; re gon 811 SW Sixth Avenue
L1 Portland, OR 97204-1390

John A. Kitzhaber, M.D., Governor (503) 229-5696

TTY (503) 229-6993

December 20, 2001 {“r
Via Certified Mail

Ronald C. LaFranchi
580 N. Central St.
Coquille, OR 97423-1248

- Frederick J. Carleton
301 Hwy. 101
Bandon, OR 97411

Jeffrey Bachman

Department of Environmental Quality
811 SW Sixth Ave.

Portland, OR 97204-1334

RE: Case No. WPM/SP-WR-00-009

The appeal in the above referenced matter has been set for the regularly scheduled Environmental
Quality Commission meeting on Thursday, January 24, 2002. The matter will be heard in the
regular course of the meeting. The meeting will be held at the World Trade Center, Plaza
Conference Room (on street level), 121 SW Salmon Street in Portland, Oregon. Attached is the
meeting agenda. As soon as the case record is available, I will forward it to you.

The Commission will hear oral arguments from each party at the meeting. Bach party will be
allowed five minutes for opening arguments, followed by five minutes of rebuttal and two
minutes for closing arguments. -

If you have any questions or need special accommodations for the meeting, please contact me at
(503) 229-5301 or (800) 452-4011 ex. 5301 within the state of Oregon.

Sincerely,

ML 0'e

Mikell O’Mealy

Assistant to the Commission

cc:  Lynne Perry, Assistant Attorney General




Environmental Quality Commission Meeting R
January 24-25, 2002 |

World Trade Center, Plaza Conference Room (on street level)
121 SW Salmon Street, Portland, Oregon

On the January 24, prior to the're gular meeting, the Commission will tour the DEQ Laboratory
on the Portland State University Campus in downtown Portland,

Thursday, January 24 Beginning at 2:00 p.m.

A.  Contested Case No. WPM/SP-WR-00-009 regarding Ronald C. La Franchi dba
B.  Informational Item: Improvements in the Office of Compliance and Enforcement

Friday, January 25 Beginning at 8:30 a.m.

The Commission will hold an executive session at 8:00 a.m. to consult with counsel concerning legal
rights and duties regarding current and potential litigation against the Department. Executive session is

- held pursuant to ORS 192.660(1)(h). Only representatives of the media mey attend, but will not be
allowed to report on any deliberations during the session.

Approval of Minutes

Consideration of Tax Credit Requests

Director’s Report

TRule Adoption: Amendment and Clarification of Asbestos Rules

tRule Adoption: Water Quality NPDES and WPCF Permit Fee Increase
Action Item: Approve Department Plan for Methane Regulatxon
Informational Item: Port Westward Energy Facilities

Discussion Item: Development of Performance Appraisal Process for Director
Commissioners’ Reports

RS EQEEON

THearings have been held on Rule Adoption items and public comment periods have closed. In accordance with ORS
183.335(13), no comments may be presented by any party to either the Commission or Department on these items at any
time during this meeting.

Note: Because of the uncertain length of time needed for each agenda item, the Commission may hear any item at any time
during the meeting. If a specific time is indicated for an agenda item, an effort will be made to consider that item as close to
that time as possible. However, scheduled times may be modified if participants agree. Those wishing to hear discussion of
an item should arrive at the beginning of the meeting to avoid missing the item.

Public Forum: The Commission witl break the mesting at approximately 11:30 a.m. on Friday, January 25, for public forum if
people are signed up to speak. Public forum is an opportunity for citizens to speak to the Commission on envirenmental
issues and concerns not part of the agenda for this meeting. Individual presentations will be limited to five minutes. The
Commission may discontinue public forum after a reasonable time if a large number of speakers wish to appear. Public
comment periods for Rule Adoption items have closed and, in accordance with ORS 183.335(13), no comments may be
presented to the Commission on those agenda items.

The next Commission meeting is scheduled for March 7-8, 2002,

Copies of staff reports for individual agenda items are available by contacting Emma Djudjic in the Director's Office of the
Department of Environmental Quality, 811 SW Sixth Avenue, Portland, Oregon 97204, 1elephone 503-229-5990, toll-free
1-800-452-4011, or 503-229-6993 (TTY). Please specify the agenda item letter when requesting reports. If special physical,
language or other accommodations are needed for this meetmg, please advise Emma Djodjic as soon as possible, but at
least 48 hours in advance of the meeting.

REVISED November 27, 2001
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Attachment B _
PETER D, SHEPHERD

HARDY MYERS
Attorney General Deputy Attorney General
DEPARTMENT OF JUSTICE
GENERAL COUNSEL DIVISION
November 6, 2001
Mikell O'Mealy

Department of Environmental Quality

811 SW Sixth Avenue

Portland, OR 97204

Re:  Hearing Officer Panel Case No. G60424
Dear Mikell:

Enclosed is the original of the Reply Brief of Department of Environmental Quality to be
filed with the BEnvironmental Quality Commission in the above-referenced case.

/’/ 4 . ,/
y %J/r{ #l / p f % S -
Lynne Perry o

Assistant Atforney General
Natural Resources Section

LAP:[an/GENAT184

Enclosure
cc: Jeffrey Bachman, DEQ
Frederick Carleton

1162 Court Street NE, Salem, OR 97301-4096 Telephone: (503) 378-4409 Fax: (503) 378-3802 TTY: (503)378-5938
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION

OF THE STATE OF OREGON
In the Matter of the Assessment of a Civil Hearing Officer Panel Case No. G60424
Penalty Against Agency Case No. WPM/SP-WR-00-009
Ronald C. LaFranchi dba REPLY BRIEF OF DEPARTMENT OF
Ron’s Oil Company ENVIRONMENTAL QUALITY

The Department of Environmental Quality (Department) understands the Response
Brief to say that, although the Department’s briefing on respondeat superior is correct, “‘the
driver’s negligence is not necessarily the cause of the gasoline going to Knowles Creek.”
(Response Brief at 2.)

This implies that the issue of liability remains unresolved. That is not the case. As

the hearings officer concluded:

The respondent, without a permit, discharged waste into the waters of the state by
virtue of gasoline spilling from tankers owned by the respondent and traveling a
natural course through the ground into Knowles Creek. (Proposed Order at 3.)

Respondent did not contest or take exception to this conclusion. The cause of, and
respondent’s liability for, the spill are no longer at issue.

. Moreover, even if they were at issue, respondent’s argument is without support.
Respondent cites a finding to the effect that the amount of unrecovered gasoline (4,600
gallons) might have been smaller had a different method been used to retrieve the crumpled
tankers from the bottom of the 30-foot embankment. Liability under ORS 468B.050 is
triggered by a discharge to “waters of the state” in any amount. “Waters of the state” include
both surface water and groundwater, See ORS 468B,005(8). Thus, unless respondent could
also show that no gasoline reached either groundwater or Knowles Creek as a result of the
accident, the cited finding is irrelevant.

That showing has not been (and cannot be) made. In fact, the single finding
respondent cites in his brief indicates otherwise (See Hearing Officer’s Findings of Fact,

REPLY BRIEF OF DEPARTMENT OF ENVIRONMENTAL QUALITY

LAP/cad/GENALLGTY Department of Justice
1162 Court Street NE
Salem, OR 97301-40%6
(503) 378-4409
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Paragraph 3). The finding reflects that the manner in which the tankers were brought up the
embankment caused them “to rupture further and spill out additional gasoline.” (Emphasis
added). What this means is that the tankers were already ruptured and gasoline already
spilled before any effort was made to retrieve them.! Whether some small portion of the
4,600 gallons sf)illed was released after the initial event is of no relevance here.

Again, liability for a discharge to waters of the state has already been established.
The only question before the Commission is whether the violation is more properly
characterized as caused by “an unavoidable accident” or “a negligent act of respondent” for
purposes of the penalty calculation. The incident leading to the spill was caused by
negligence for which respondent is responsible, either directly or by virtue of the doctrine of
respondeat superior.

CONCLUSION

For the reasons outlined in the Department’s opening brief, the hearings officer’s
conclusions regarding respondent’s negligence and the establishment of a penalty amount
based on an “R” value of zero should both be rejected and the full penalty imposed.

s
DATED this i ’ day of November 2001.

Respectfully submitted,

HARDY MYERS
Attorney General

AL D o
“,;;’/;.?;:;.5,/ sl il W}ﬂw-*’“
Lynne Perry, #90456
Assistant Attorney General
Of Attorneys for DEQ

! This also undermines respondent’s apparent assertion that the driver’s negligence was somehow limited to the
negligent homicide for which he was convicted. (Response Brief at 2.} It is quite evident that this negligence also
caused the tanker (1) to leave the road and roll down the embankment, (2) to rupture, and (3) to spill gasoline in a
location that allowed it to reach waters of the state. (See Proposed Order at 3 and 5 (“[t]he violation, a gasoline
spill, was caused by the admitted negligence of the respondent’s driver.”})

Page2 - REPLY BRIEF OF DEPARTMENT OF ENVIRONMENTAL QUALITY

LAP/cad/GENAL167 Department of Justice
1162 Court Street NE
Salen, OR 97301-4096
(503) 378-4409




| CERTIFICATE OF FILING/SERVICE

2 I certify that on November {_ ,W2001, I filed the original of the REPLY BRIEF OF

3  DEPARTMENT OF ENVIRONMENTAL QUALITY with the Environmental Quality

4 Commission, ¢/o Mikell O’Mealy, DEQ, 811 SW Sixth Avenue, Portland, OR 97204, by first
5 class mail. )

6 DATED this @ -‘ciay of November, 2001,
7

8

7
//‘
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LynnePerry, #90456 7

10 Assistant Attorney General
Of Attorneys for

11 Department of Environmental Quality
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LAP/cad/GEN1167 Bepartment of Justice
1162 Court Street NE
Salem, OR 97301-4096
(503) 378-4409




1 CERTIFICATE OF SERVICE

2 I hereby certify that on the (~ Cﬁﬁday of November, 2001, 1 served a true, exact and full
3 copy of this REPLY BRIEF OF DEPARTMENT OF ENVIRONMENTAL QUALITY on the
4 following parties:
5 Jeffrey Bachman (By First Class Mail)
Oregon Department of Environmental Quality
6 Enforcement Section
2020 SW 4" Ave., Suite 400
7 Portland, OR 97201
8 Frederick J. Carleton (By First Class Mail)
301 Highway 101
9 P. 0. Box 38
Bandon, OR 97411
10
,"'E : ?&-?.’\,
11 Dated this /7  day of November, 2001.
12
13 i )
14 ;///”f i // s )
Lynne Perry, #90456
15 Assistant Attorney General
Of Attorneys for Department of Environmental
16 Quality
17
18
19
20
21
22
23
24
25
26

Page2 - CERTIFICATE OF SERVICE

LAP/cad/GEN1167 Departiment of Justice
1162 Court Street NE
Salem, OR 97301-4096

{503) 378-4409




FREDERICK J. CARLETON - Attorney at Law Attachment C

301 Hwy 101
P.O. Box 38
Bandon, OR 97411

Telephone
(541) 347-2468

October 24, 2001

Mikell O’Mealy

Environmental Quality Commission
811 8. W. Sixth Avenue

Portland, OR 97204

Response Brief for Ronald C. La Franchi
No. WPM/SP-WR-00-009
Lane County
Dear Mr. O’Mealy,
Enclosed find the original Response Brief for Ronald C. La Franchi.
Very truly yours,

¢of /i W / /
/ /w/({ C AALT A

Frederick J. Carleton/#, A

FJC:bdh
Encl. .

Byt Omgen
cc:  Lynne Perry Bsmrimen mmntal sty

Ron La Franchi




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION
OF THE STATE OF OREGON

In the Matier of the Assessment of a Civil
Penalty Against

Hearing Officer Panel Case No. G60424
Agency Case No. WPM/SP-WR-00-009

RESPONSE BRIEF FOR
RONALD C. LA FRANCHI

Ronald C. La Franchi dba

)
)
)
)
Ron's Oil Company, g

The following is submitted in response to the Department of Environmental Quality’s
brief excepting to the hearing decision. DEQ’s recitation of the law on Respondent’s superior is
essentially accurate, however, for purpose of statutory construction the prohibition is against the
spill resulted from the employee driver’s negligence is not necessarily the cause of the gasoline
going to Knowles Creck.

In DEQ’s discussion the department misses the important points the hearing’s officer
found. Mr. La Franchi recovered more than 4,600 gallons. In the hearing’s officer finding of
fact No. 3 he states “in that as much as 4,600 gallons of gasoline went unrecovered was due in
part to the governmental agency’s decision to disregard the respondent’s proposal to lift the
tankers up to the highway with the crane. Instead, the crumpled takers [sic] were dragged up the

side of the embankment causing the aluminum tankers to rupture further and spill out additional

gasoline.”
RESPONSE BRIEF FOR Frederick J. Carleton
RONALD C, LA FRANCHI - 1 P.O. Box 38

Bandon, OR 97411
(541) 347-2468
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It was the negligence of the governmental agencies that led to the abandonment of the
recovery of the additional gasoline. Frankly, it can be concluded that the governmental agencies
themselves in their negligent removal caused the gasoline to spill into the creek. The negligence
for which the driver was convicted was the negligence that caused the death of the other driver.

The hearing’s officer made the correct conclusion in that Mr. La Franchi did not cause

the spill by any negligence. Therefore, the credit that he received should be upheid.

Dated this 24™ day of October, 2001. 7

e

~ -

S LEDN

Frederick J{ Carleton, OSB#77135

Attorney for Ronald C. La Franchi
P.O. Box 38

Bandon, OR 97411
(541) 347-2468

/

RESPONSE BRIEF FOR Frederick J. Carleton
RONALD C. LA FRANCHI -2 P.O. Box 38
Bandon, OR 97411
(541) 347-2468
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION
OF THE STATE OF OREGON

In the Matter of the Assessment of a Civil
Penalty Against

Hearing Officer Panel Case No. G60424
Agency Case No. WPM/SP-WR-00-009

)
)
Ronald C. La Franchi-dba ) CERTIFICATION OF MAILING
Ron's Oil Company, g

1, Frederick J. Carleton, hereby certify that a copy of the Response Brief for Ronald C. La
Franchi was served on the 24th day of October, 2001, by depositing the same in the United

States Mail at Bandon, Oregon, enclosed in a sealed envelope, postage paid, and addressed to:

Mikell O’Mealy

Environmental Quality Commission
811 S.W. 6" Avenue

Portland, OR 97204

Lynne Perry

Assistant Attorney General
Department of Justice
1162 Court Street NE
Salem, OR 97301-4096

Frederick J. .Carleton
Attorney for Ronald C. La Franchi

CERTIFICATION OF MAILING - 1 Frederick J. Carleton
P.O. Box 38

Bandon, OR 97411
(541) 3472468
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HARDY MYERS PETER D. SHEPHERD
Attorney General Deputy Attorngy General
DEPARTMENT OF JUSTICE
GENERAL COUNSEL DIVISION
September 27, 2001

Mikell O'Mealy

Department of Environmental Quality
811 SW Sixth Avenue
Portland, OR 97204

Re:  Hearing Officer Panel No: G60424

DEQ Case No: WPM/SP-WR-00-009
Ms. O’Mealy:

Please find enclosed the Department of Environmental Quality’s Brief, Exceptions, and
Proposed Alternative Conclusions for filing with the Environmental Quality Commission in the

above-referenced matter. Thank you for your assistance.

Sincerely,

o

' -*

‘ Le Perry
Assistant Attorney General
Natural Resources Section

LAP:mew/GEN 97251

Enclosure

cc: Fredrick Carleton
Jeffrey Bachman

1162 Court Street NE, Salem, OR 97301-4096 Telephone: (503) 378-4409 Fax: (503) 378-3802 TTY: (503) 378-5938
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OF THE STATE OF OREGON i

In the Matter of the Assessment of a Civil Hearing Officer Panel Case No. G60424
Penalty Against Agency Case No. WPM/SP-WR-00-009
Ronald C. LaFranchi dba BRIEF, EXCEPTIONS, AND PROPOSED
Ron’s Oil Company ALTERNATIVE CONCLUSIONS OF

DEPARTMENT OF ENVIRONMENTAL

QUALITY

INTRODUCTION

The Department of Environmental Quality (Department) appeals the reduction of the
penalty assessed by the Department in this case. The violation here, the unpermitted
discharge of gasoline into waters of the state, was caused when a speeding tanker truck
overturned near a creek. This was a wholly avoidable accident and the driver’s negligence is
beyond debate. The only question before the Commission is whether the violation is more
properly characterized as caused by “an unavoidable accident” or “a negligent act of
respondent” for purposes of the penalty calculation.

BACKGROUND ESTABLISHED BY RECORD

The violation at issue was caused by a negligent act. In particular, it was caused by
the negligent operation of one of respondent’s tanker trucks by one of respondent’s
employees. Respondent operates an oil company. On August 23, 1999, one of respondent’s
tanker trucks collided with a pickup truck while rounding a curve on Highway 126 in
southern Oregon. The driver (respondent’s employee) was speeding and crossed the center
line. The tanker truck, carrying approximately 11,000 gallons of gasoline, then rolled down a
30 foot embankment and came to a stop near Knowles Creek. Over 4,000 gallons of gasoline
was spilled, The driver of the pickup truck was killed. Respondent’s employee has since

pled guilty to negligent homicide for his part in the collision.

BRIEF, EXCEPTIONS, AND PROPOSED ALTERNATIVE CONCLUSIONS OF
DEPARTMENT OF ENVIRONMENTAL QUALITY
LAP/cad/GEN97131 Department of Justice

1162 Court Street NE

Salem, OR 973014096
(503) 378-4409
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DEQ’s Notice of Assessment of Civil Penalty assessed a civil penalty of $6,000 for
discharging wastes into waters of the state without a permit under ORS 468B.050(1). In the
Matter of Ronald C. LaFranchi, No. WPM/SP-WR-00-009 {April 20, 2000). Respondent
appealed the notice and a contested case hearing was held on March 20, 2001.

The hearings officer found that:

o the tanker truck was owned by respondent;

o the truck’s driver was employed by respondent;

e gasoline contaminants were found in Knowles Creck after the accident; and

e respondent did not have a permit to discharge gasoline to Knowles Creek.

(Proposed Order at 2.)
Consistent with these findings, the hearings officer concluded that respondent violated
ORS 468B.050(1) by discharging waste into the waters of the state without a permit. (Proposed

Order at 3 and 4.) However, the hearings officer also concluded that:

“The discharge of gasoline into Knowles Creck was not due to any negligence on the part
of the respondent.

“The agency’s method of calculating the civil penalty was incorrect. Inasmuch as the
respondent was not negligent, the “R” value (whether the violation resulted from an
avoidable accident, or a negligent, intentional or flagrant act of the respondent) is zero

(0). Therefore, the civil penalty imposed upon the claimant is calculated to be
$4,800.00.” (Proposed Order at 3.)

DEPARTMENT’S APPEAL

The Department secks review of the hearing officer’s order with respect to the amount
(and calculation) of the civil penalty. The Department’s penalty was calculated based on a
negligent act of respondent (or an “R” value of 2).! The hearings officer imposed a penalty of

$4,800 based on an unavoidable accident (or an “R” value of zero). (Proposed Order at 5.)

' The Department calculates civil penalties based on its penalty formula: BP + [(.1 x BP) x (P+H+O+R+C)] + EB.
See OAR 340-012-0045 (1)(c).
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Exception: The Department takes exception to the hearing officer’s conclusion of law
that the violation was not due to negligence on the part of the respondent, as well as the hearing
officer’s adjustment of the civil penalty assessed. This exception is two-fold. The Department
takes exception to the conclusion that the respondent was not himself negligent. The Department
also takes exception to the unstated conclusion that the respondent must himself commit a
negligent act before a penalty based on an “R” value of 2 can be assessed (i.e. the negligence of
respondent’s employee is not imputed to respondent). (Proposed Order at 3 and 5.)

ARGUMENT

The hearings officer focused solely on respondent’s own acts (i.e. whether respondent

was directly liable) for purposes of evaluating the “R” value. He ultimately reduced the “R”

value from two (negligent act) to zero (unavoidable accident). He justified this result as follows:

In this case, the violation, a gasoline spill, was caused by the admitted negligence of the
respondent’s driver. There is no evidence in the record that the respondent, Ronald C. La
Franchi dba Ron’s Oil Company, was negligent in any way. In order for the respondent
to be found negligent, there would have to be evidence established by a preponderance
that the respondent failed to exercise the same standard of care that a reasonable and
prudent person would have exercised if placed in the same situation. For example, if the
respondent had known that his truck driver was an alcoholic and permitted him to
transport a tanker filled with gasoline, that would have been a negligent act. If the
respondent had known that the tread on the tractor’s tires was worn bald and permitted
the tractor to be used to pull tankers filled with gasoline (or for any purpose), then the
respondent would have acted negligently. However, there is no evidence in the record
that the respondent had knowledge of any problem, obstacle, deficiency or inadequacy
either with his employee or his equipment that would have required him to employ a
higher standard of care than he employed. The respondent acted reasonably; therefore,
pursuant to QAR 340-012-0045(1)(c)(D)(1), the value of (R) is zero (0).” (Proposed
Order at 5, emphasis supplied.)

As explained below, the hearings officer improperly ignored the negligent acts of
respondent’s employee in assessing the penalty. But on this record, respondent could easily be
found directly liable as well. An incident of this sort is not an “unavoidable accident.” It is
reasonably foreseeable given the hazardous nature of the cargo, the rural routes to be driven, and
the natural tendencies of unsupervised personnel. The incident reflects a failure on respondent’s

part to properly train, supervise, and regularly reinforce safety considerations with his

Page 3 - BRIEF, EXCEPTIONS, AND PROPOSED ALTERNATIVE CONCLUSIONS OF

DEPARTMENT OF ENVIRONMENTAL QUALITY

LAP/cad/GEN97131 Depariment of Justice
1162 Court Street NE
Salem, OR 97301-4096
(503) 378-4409




e R e~ S I O B

[\ SRR 5 T N TR 5 B 5 B & N e e e e e e e e T
L N - Y o =R = T ~ - I N S W ¥ BN N VS S & B =)

26

employees. It is the responsibility of respondent, individually and as a company, to secure
compliance and safe operation of its vehicles. These are ongoing and affirmative obligations. It
is not enough for respondent to be unaware of a problem or deficiency with either the employee
or the equipment as the hearings officer concluded. 2

But regardless of whether respondent is directly liable for the spill, respondent is
necessarily liable for the acts of his employee under the doctrine of respondeat superior. The
doctrine of respondeat superior renders an employer accountable for the acts of its employees if
the employees were acting within the scope of their employment, regardless of whether the
emplover expressly authorized the specific act creating the liability, Fearing v. Bucher, 328 Or
367, 977 P2d 1163 (1999) (employer vicariously liable if acts within scope of employment
resulted in acts that led to injury. Tt is not necessary that the misconduct itself be of a kind that
employer hired employee to perform); Lourim v. Swenson, 328 Or 380, 977 P2d 1157 (1999)
(same). The doctrine is applicable to both intentional acts and negligent acts—such as the case
here.

But this is not new. In DEQ v. Thatcher Company, 1990 WL 283209 (Or. Env. Qual.
Comm. 1990), the issue was the liability of a trucking company for a discharge caused when one
of its tanker trucks, driven by one of its employees, skidded off a highway during a snow storm
and rolled into a river, Despite the respondent company’s argument that it had acted neither
intentionally nor negligently, the hearings officer found the violation to have been negligent. In
doing so, the hearings officer focused on the acts of respondent’s employee, whose acts she
deemed to have been negligent. /d. at *3. That negligence was imputed to the respondent
employer.

Here, it is undisputed that the cited violation was caused by the negligence of

respondent’s employee while performing his job, namely, driving a tanker truck full of

2 “ITThere is no evidence in the record that the respondent had knowledge of any problem, obstacle, deficiency or

inadequacy either with his employee or his equipment that would have required him to employ a higher standard of
care than he employed.. The respondent acted reasonably...” (Proposed Order at 5.)
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hazardous cafgo on a given route for the benefit of respondent. On these facts, the employee’s
negligence should be imputed to respondent under the doctrine of respondeat superior, whether
or not the Commission also determines that respondent is himself directly liable.

Not only 1s this correct as a matter of law, it makes good sense from a policy standpoint.
The proposed order encourages bad behavior. The hearings officer’s analysis encourages
employers to “avoid” knowledge because the less they know about an employee or piece of
equipment (or perhaps the existence or adequacy of a training program or the details of a
regulation....) the better positioned they are under this analysis. Thus, although the goal is to
secure compliance and to encourage those in pbsitions of responsibility to know (and do) what is
necessary to achieve that goal, the proposed order suggests that, if responsible personnel can
avoid certain types of knowledge, the resulting violations may be chocked up to “unavoidable
accidents.”

In sum, the civil penalty should be calculated using an “R” value of 2 for a negligent act

of respondent, as initially calculated by the Department.

DEPARTMENT’S PROPOSED ALTERNATIVE

CONCLUSIONS OF LAW
L The discharge of gasoline into Knowles Creek was caused by the negligent act of
respondent,
2. The agency’s method of calculating the civil penalty was correct. Therefore, the civil

penalty imposed upon the claimant is calculated to be $6,000.00.

? The proposed order also raises a faimess issue: the Department retains its ability to assess penalties based on
negligent, intentional or flagrant violations (“R” values of 2, 6, 10) against individuals but impairs its ability to
assess the same penalty for the same violation against the corporations and companies for whom those employees
work. This is particularly awkward given that in most instances, this one inciuded, the individual employee is acting
within the scope of his employment at the time of the violation.
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CONCLUSION

1
2 The hearings officer’s findings and conclusions should be adopted by the Commission
3 with the exception of the hearings officer’s conclusions regarding respondent’s negligence and
4  the establishment of & penalty amount based on an “R” value of zero, which should both be
5 rejected and the full penalty imposed.
6 DATED this Z %ﬁé@;ay of September 2001.
7
2 Respectfully submitted,
HARDY MYERS
9 Attorney General
10 7
11 ne’Perry, #90456 /
Assistant Attorney General
12 Of Attorneys for Department of Environmental
Quality
13
14
15
16
17
18
19
20
21
22
23
24
25
26
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2
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4 DEPARTMENT OF ENVIRONMENTAL QUALITY on the following parties.

5 Jeffrey Bachman (By Hand Delivery)
Oregon Department of Environmental Quality
6 Enforcement Section
2020 SW 4™ Ave., Suite 400
7 Portland, OR 97201
8 Frederick J. Carleton (By First Class Mail)
301 Highway 101 '
9 P. 0. Box 38
10 Bandon, OR 97411
. Laonl
11 Dated this 7. ¥ day of September, 2001.
12
13
14 /jg%m—"}
Lynne Perry, #90456 /
15 Assistant Attorney General
Of Attorneys for Department of Environmental
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17
18
19
20
21
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Attachment E

Or e ; : Department of Environmental Quality
_ ‘ ’l E 817 SW Sixth Avenue

. Portlanck OR 97204-1390

John A. Kitzhaber, M.D., Governor ‘ (503) 229-5696

TTY (503) 229-6993

August 29, 2001

Via Certified Mail

Jeffrey Bachman _
Department of Environmental Quality
811 SW Sixth Ave.

Portland, OR 97204-1334

RE: Case No. WPM/SP-WR-00-009
Dear Mr. Bachman:

On Augusf 28, 2001, the Environmental Quality Commission received your timely request for
Commission review of the Proposed Order for the above referenced case.

The hearings decision for this case outlined appeal procedures, including filing of exceptions and
briefs. As stated in the hearing decision and pursuant to OAR 340-011-0132, you must file
exceptions and brief within thirty days from the filing of the request. The exceptions should
specify those findings and conclusions that you object to and include alternative proposed
findings. Once your exceptions have been received, or, if no exceptions have been received by
September 28, 2001, the Respondent will file an answer brief within 30 days. Ihave enclosed -a
copy of the applicable administrative rules.

To file exceptions and briefs, please send to Mikell O’Mealy, on behalf of the Environmental
Quality Commission, at 811 S.W. 6th Avenue, Portland, Oregon, 97204, with copies to Ronald
C. La Franchi, 580 N. Central Street, Coquille, Oregon, 97423-1248.

After the parties file exceptions and briefs, this item will be set for Commission consideration at

aregularly scheduled Commission meeting, and the parties will be notified of the date and

location. If you have any questions about this process, or need additional time to file exceptions
and briefs, please call me at 229-5301 or (800) 452-4011 ext. 5301 within the state of Oregon.

- Sincerely,

ik olea
Mikell O’Mealy ’
Assistant to the Com ton

ce: Ronald C. La Franchi

DEQ-1




Oregon Administrative Rules 340-011-0132

Alternative Procedure for Entry of a Final Order in Contested Cases Resulting from
Appeal of Civil Penalty Assessments

(1) Commencement of Review by the Commission:

(a) Copies of the hearing officer's Order will be served on each of the participants in accordance
with OAR 340-011-0097. The hearing officer's Order will be the final order of the
Commission unless within 30 days from the date of service, a participant or a member of the
Commission files with the Commission and serves upon each participant a Petition for
Commission Review. A proof of service should also be filed, but failure to file a proof of
service will not be a ground for dismissal of the Petition.

{(b) The timely filing of a Petition is a jurisdictional requirement and cannot be waived.

(c) The timely filing of a Petition will automatically stay the effect of the hearing officer's Order.

(d) In any case where more than one participant timely serves and files a Petition, the first to file
will be the Petitioner and the latter the Respondent.

(2) Contents of the Petition for Commission Review. A Petition must be in writing and need only
state the participant's or a Commissioner's intent that the Commission review the hearing
officer's Order.

(3) Procedures on Review:

(a) Petitioner's Exceptions and Brief: Within 30 days from the filing of the Petition, the
Petitioner must file with the Commission and serve upon each participant written exceptions,
brief and proof of service. The exceptions must specify those findings and conclusions
objected to, and also include proposed alternative findings of fact, conclusions of law, and
order with specific references to the parts of the record upon which the Petitioner relies.
Matters not raised before the hearing officer will not be considered except when necessary to
prevent manifest injustice.

(b) Respondent’s Brief: Each participant will have 30 days from the date of filing of the
Petitioner's exceptions and brief, in which to file with the Commission and serve upon each
participant an answering brief and proof of service. If multiple Petitions have been filed, the
Respendent must also file exceptions as required in (3)(a) at this time.

(c) Reply Brief: Each participant will have 20 days from the date of filing of a Respondent's
brief, in which to file with the Commission and serve upon each participant a reply brief and
proof of service.

(d) Briefing on Commission Invoked Review: When one or more members of the Commission
wish to review a hearing officer's Order, and no participant has timely filed a Petition, the
Chairman will promptly notify the participants of the issue that the Commission desires the
participants to brief . The Chairman will also establish the schedule for filing of briefs. The
participants must limit their briefs to those issues. When the Commission wishes to review a
hearing officer's Order and a participant also requested review, briefing will follow the
schedule set forth in subsections (a), (b), and {(¢) of this section.

(e) Extensions: The Chairman or the Director, may extend any of the time limits contained in this
rule except for the filing of a Petition under subsection (1) of this rule. Each extension request
must be in writing and be served upon each participant. Any request for an extension may be
granted or denied in whole or in part.




(f) Dismissal: The Cominission may dismiss any Petition if the Petitioner fails to timely file and
serve any exceptions or brief required by this rule.

(g) Oral Argument: Following the expiration of the time allowed the participants to present
exceptions and briefs, the Chatrman will schedule the appeal for oral argument before the
Commission.

(4) Additional Evidence: A request to present additional evidence will be submitted by motion
and be accompanied by a statement specifying the reason for the failure to present the
evidence to the hearing officer. If the Commission grants the motion or decides on its own
motion that additional evidence is necessary, the matter will be remanded to a hearing officer
for further proceedings.

(5) Scope of Review: The Commission may substitute its judgment for that of the hearing officer
in making any particular finding of fact, conclusion of law, or order except as limited by OAR
137-003-0665.

Stat. Auth.: ORS 183.335 & ORS 468.020

Stats. Implemented: ORS 183.430 & ORS 183.435

Hist.: DEQ 78, f. 9-6-74, ef. 9-25-74; DEQ 115, {. & ef. 7-6-76; DEQ 25-1979, f. & ef. 7-5-79;
DEQ 7-1988, {. & cert. ef. 5-6-88; DEQ 1-2000(Temp), f. 2-15-00, cert. ef. 2-15-00 thru 7-31-
00; DEQ 9-2000, f. & cert. ef, 7-21-00




oo -1 v th B W N

[ N T o R S L o R T S e e S e S e e
e e O I - ¥ S R e = = T - - R I U N - S N o e =]

Attachment F~

BEFORE THE ENVIRONMENTAL QUALITY COMMI, 99 20!

OF THE STATE OF OREGON
?%C}E OF THE BEF%E{ZTQQ’
3

No. WPM/SP-WR-00-009
LANE COUNTY

) :
IN THE MATTER OF: ) PETITION FOR COMMISSION
RONALD C. LAFRANCHI ) REVIEW OF HEARING

) OFFICER'S PROPOSED ORDER

) FOR ASSESSMENT OF CIVIL

) PENALTY

)

)

)

Pursuant to Oregon Administrative Rule 340-011-0132, the Department of
Environmental Quality hereby provides notice that the Department intends that the Oregon
Environmental Quality Commission review the Hearing Officer's Proposed Order for Assessment
of Civil Penalty in Case No. WPM/SP-WR-00-009,

DATED this 28" Day of August 2001

»w,,@o /{/ iteo (%/m

I effrey Bachman

Environmental Law pemahst
Department of Environmental Quality
Representative for Petitioner

Page ! - PETITION FOR REVIEW
Case No. WQ/I-WR-98-166




Attachment G

Ref No.: G60424 STATE OF OREGON Dec Mailed:  07/30/01
Case No: 01-GAP-00054 Before the Hearing Officer Panel Mailed by: LMV
Case Type: DEQ For the
DEPT OF ENVIRONMENTAL QUALITY
875 Union Street NE

Salem, Oregon 97311

RONALD C. LA FRANCHI DEPT OF ENVIRONMENTAL QUALITY
580 N CENTRAIL ST 811 SW 6TH AVE
COQUILLE OR 97423 1248 PORTLAND OR 97204 1334
FREDERICK Ji. CARLETON JEFF BACHMAN
POBOX 38 DEQ ENFORCEMENT SECTION

811 SW 6TH AVE
BANDON OR 97411 0038 PORTLAND OR 97204 1334

The following HEARING DECISION was served to the parties at their respective addresses.

s\merges\gapttemplateigapdec.dot 7/24/00 (E)




BEFORE THE HEARING OFFICER PANEL
for the
DEPARTMENT OF ENVIRONMENTAL QUALITY

IN THE MATTER OF THE ASSESSMENT ) PROPOSED ORDER

OF A CIVIL PENALTY AGAINST )
RONALD C. LA FRANCHI dba )
RON’S OIL COMPANY ) Hearing Officer Panel Case No. G60424

) Agency Case No. WPMSPWRO00009

HISTORY OF THE CASE

On April 20, 2000, the Department of Environmental Quality (“DEQ” or “department”) issued
Ronald C. La Franchi (“La Franchi” or “respondent™) a Notice of Assessment of Civil Penalty
(exhibit 2(b)) assessing a penalty in the amount of $6,000.00. The notice informed the respondent
of an opportunity to discuss the assessment with the department informally. It also notified the
respondent of his right to appeal the notice by requesting a hearing,

In “Respondent’s Answer and Appeal to Notice of Assessment of Civil Penalty; Request For
Hearing” (exhibit 3) dated May 2, 2000, the respondent requested a contested case hearing,.

On October 18, 2000, the Hearing Officer Panel received the department’s referral of agency Case
No. WPMSPWRO00009. The Hearing Officer Panel notified the parties of a hearing scheduled for
January 30, 2001. The hearing scheduled for January 30, 2001 was postponed. The Hearing Officer
Panel notified the parties of a hearing scheduled for February 13, 2001. The hearing scheduled for
February 13, 2001 was postponed. The Hearing Officer Panel notified the parties of a hearing
scheduled for March 20, 2001.

On March 20, 2001, Steven F. Bear, an Administrative Law Judge for the Hearing Officer Panel,
conducted a contested case hearing in the matter of the assessment of a civil penalty against Ronald
C. La Franchi, Case No. G60424 in Coos Bay, Oregon. The respondent appeared in person and was
represented by his attorney, Frederick Carleton. The department appeared at the hearing through its
representative Jeff Bachman. The record of the hearing closed the same day, with the exception of
providing the parties an opportunity to submit written closing arguments. The department
submitted a Hearing Memorandum dated April 6, 2001. As of July 9, 2001, the respondent had
submitted closing arguments. On that date, the record of the hearing, as it related to the submission
of closing arguments, closed.

On July 3, 2001, Vance Bybee, an Administrative Law Judge for the Hearing Office Panel was
assigned to review the entire record of Case No. (360424, including all documents and testimony
admitted, and to issue a Proposed Order. Also on July 3, 2001, the Hearing Officer Panel notified
the parties of the reassignment of Case No. G60424 and invited them to file any objection to the
reassignment no later than close of business on July 6, 2001. At the close of business of July 6,
2001, neither party had submitted an objection to the reassignment.




ISSUES

Whether the Department’s assessment of a civil penalty in the amount of $6,000.00 against the
respondent for discharging wastes into waters of the state without a permit is correct pursuant to
ORS 468.126 through ORS 468.140, ORS 468B.005(8), ORS 468B.050(1)(a), and OAR Ch. 340
Divisions 11 and 12.

EVIDENTIARY RULING

On March 20, 2001, Judge Bear admitted exhibits 1 — 14 into the record without objection from
either party. The respondent testified on his own behalf. Chris Field and Paul Rosenberg testified
on behalf of the department.

FINDINGS OF FACT

1. On August 23, 1999 a tractor with trailers owned by the respondent was hauling an 11,000
gallon load of gasoline on Oregon Highway 126. At approximately 5:00 p.m., the respondent’s
truck driven by an employee was rounding a sharp curve approximately 8 to 10 miles outside of
Mapleton, Oregon. The truck pulling the tankers of gasoline collided with a pickup. The
tankers of gasoline left the highway, rolled down a 30 foot embankment, and stopped
approximately 150 feet away from Knowles Creek.

2. Eventually, the driver of the respondent’s truck pled guilty to criminally negligent homicide for
his part in the collision of August 23, 1999.

3. Of the 11,000 gallens of gasoline being carried, 6,400 gallons were recovered by pumping out
the wrecked tankers. Of the 4,600 gallons unrecovered through the pumping process: some
gasoline remained on the highway, some evaporated, some seeped into the soil that was later
removed and hauled away, and some entered groundwater flow and was carried into Knowles
Creek. That no more than 4,600 gallons of gasoline went unrecovered was due in great part to
the rapid and effective response to the spill from the respondent and his agents. That as much as
4,600 gallons of gasoline went unrecovered was due in part to the governmental agencies’
decision to disregard the respondent’s proposal to lift the tankers up to the highway with a
crane, Instead, the crumpled takers were dragged up the side of the embankment causing the
aluminum tankers to rupture further and spill out additional gasoline.

4. After the accident and the resultant spill of gasoline, tests indicated that gasoline contaminates
were present in Knowles Creek. The contamination level in the creek peaked approximately
one month after the accident and the resultant gasoline spill. Although the entire amount of
gasoline and gasoline related contaminates that entered the creek are unknown, according to
standards set by the National Marine Fish Service, the amount of gasoline related contaminates
in Knowles Creek never exceeded safe levels for fish.

5. Knowles Creck is a spawning bed for Chinook, Coastal Coho (listed as an endangered species),
Cutthroat, and Stealhead. At the time of the accident on August 23, 1999, juvenile Cutthroat
and Stealhead were present in Knowles Creek. At the time of the spawning season that
immediately followed the gasoline spill, there was no indication of aversion by fish to the
spawning beds in Knowles Creek or of illness due to gasoline contamination.

ULTIMATE FINDING OF FACT

1. The respondent did not have a permit to discharge gasoline into Knowles Creek.




CONCLUSIONS OF LAW

The respondent, without a permit, discharged waste into the waters of the state by virtue of gasoline
spilling from tankers owned by the respondent and traveling a natural course through the ground
mto Knowles Creek.

The discharge of gasoline into Knowles Creek was not due to any negligence on the part of the
respondent.

The agency’s method of calculating the civil penalty was incorrect. Inasmuch as the respondent
was not negligent, the “R” value (whether the violation resulted from an avoidable accident, or a

negligent, intentional or flagrant act of the respondent) is zero (0). Therefore, the civil penalty
imposed upon the claimant is calculated to be $4,800.00.

OPINION

Discharging Waste into Waters of the State

ORS 468B.050(1) states,

Except as provided in ORS 468B.053 or 468B.215, without first obtaining a permit
from the Director of the Department of Environmental Quality, which permit shall
specify applicable effluent limitations, no person shall: (a) Discharge any wastes
into the waters of the state from any industrial or commercial establishment or
activity or any disposal system.

ORS 468B.005(7) provides,

“Wastes” means sewage, industrial wastes, and all other liquid, gaseous, solid,
radioactive or other substances which will or may cause poltution or tend to cause
pollution of any waters of the state.

ORS 468B.005(8) describes “the waters of the state” as;

lakes, bays, ponds, impounding reservoirs, springs, wells, rivers, streams, creeks,
estuaries, marshes, inlets, canals, the Pacific Ocean within the territorial limits of the
State of Oregon and all other bodies of surface or underground waters, natural or
artificial, inland or coastal, fresh or salt, public or private (except those private
waters which do not combine or effect a junction with natural surface or
underground waters), which are wholly or partially within or bordering the state or
within its jurisdiction.

On August 23, 1999 tankers that were owned by the respondent and filled with gasoline spilled
approximately 4,600 gallons of gasoline within 150 feet of Knowles Creek. Eventually an
undetermined amount of gasoline seeped into the soil, entered groundwater flow, and was carried
into the creek. Since the spill was unplanned and unintentional, the respondent did not (nor would
any reasonable person ever) apply for or obtain a permit to discharge gasoline from wrecked tankers
mto a creek.




Knowles Creek is found near Mapleton, a town located in Oregon’s coastal range; therefore, it is
considered to be “waters of the state”. When gasoline enters a creek, it may cause pollution.
Therefore, the gasoline from the respondent’s truck that entered Knowles Creek was waste.
On August 23, 1999 the respondent did not have a permit to discharge waste into waters of the state.
As a result, the respondent violated the provisions of ORS 468B.050(1) when, in the absence of a
permit, gasoline from the respondent’s tankers eventually entered Knowles Creek.

Imposition of a Civil Penalty

Pursuant to ORS 468.140(3)(b), civil penalties not to exceed $10,000.00 for each day
of a violation may be assessed for violating any law, rule, order or standard found in
ORS Chapter 468B. On or a short time after August 23, 1999, the respondent violated the
provisions of ORS 468B.050(1). Therefore, pursuant to ORS 468.140(3)(b), he is subject to the
imposition of a civil penalty.

Civil penalties imposed for violating provisions of ORS Chapter 468B are calculated by working
through the civil penalty formula found in OAR 340-012-0045. That formula is:

BP +[(0.1 x BP)x (P+H+ O+R+C)] +EB. OAR 340-012-0045(1)(c).

BP = base penalty. OAR 340-012-0045(1)(b)

P = prior significant actions. OAR 340-012-0045(1)(c)(A).

H = history of correcting prior significant actions. OAR 340-012-0045(1){(c)(B).

O = whether the violation was repeated or continuous. OAR 340-012-0045(1)(c)(C).

R = whether the violation resulted from an unavoidable accident, or a negligent, intentional
or flagrant act. OAR 340-012-0045(1)(c)(D).

C = the respondent’s level of cooperativeness. OAR 340-012-0045(1)(c)(E).
EB = economic benefit the respondent gained by noncompliance, OAR 340-012-0045(1)(c)(F).

OAR 340-012-0055 provides that discharging waste into waters of the state without a waste
discharge permit is a Class One violation. Pursuant to OAR 340-012-0045(1)(a), such a
violation is of moderate magnitude, The base penalty for a Class One violation of moderate
magnitude is  $3,000.00 according to OAR  340-012-0042(1). Additionally,
OAR 340-012-0042(2) provides that when violations involve discharging oil into waters of
the state, the base penalty is doubled. In this case, the respondent’s waste discharged into the
waters of the state was gasoline, an oil product. Therefore, the base penalty (BP) value
applied to the respondent’s violation of ORS 468B.050(1) is $6,000.00.

The record reflects that the respondent had not committed any significant actions prior to the
spill of August 23, 1999. Therefore, pursuant to OAR 340-012-0045(1)}(c)A)(i), the value
assigned to (P) is zero (0).




Furthermore, since the respondent had no prior significant actions, there is no history of the
respondent ever correcting significant actions.  Therefore, the (H) wvalue is zero (0).
OAR 340-012-0045(1)(c)(B)(ii).

Inasmuch as the respondent’s violation was a single incident that occurred on a single day,
OAR 340-012-0045(1)(c)C)(i) provides that the (O) value is zero (0).

In this case, the violation, a gasoline spill, was caused by the admitted negligence of the respondent’s
driver. There is no evidence in the record that the respondent, Ronald C. La Franchi dba Ron’s Oil
Company, was negligent in any way. In order for the respondent to be found negligent, there would
have to be evidence established by a preponderance that the respondent failed to exercise the same
standard of care that a reasonable and prudent person would have exercised if placed in the same
situation. For example: if the respondent had known that his truck driver was an alcoholic and
permitted him to transport a tanker filled with gasoline, that would have been a negligent act. If the
respondent had known that the tread on the tractor’s tires was worn bald and permitted the tractor to be
used to pull tankers filled with gasoline (or for any purpose), then the respondent would have acted
negligently. However, there is no evidence in the record that the respondent had knowledge of any
problem, obstacle, deficiency or inadequacy either with his employee or his equipment that would have
required him to employ a higher standard of care than he employed. The respondent acted reasonably;
therefore, pursuant to OAR 340-012-0045(1)(c)XD)(i), the value of (R) is zero (0).

When addressing the cleanup of the gasoline spill, the respondent’s response was both rapid and
effective. Since the respondent demonstrated a substantial effort to correct the violation, the value of
(C) is 2. OAR 340-012-0045(1)(c)(EXD).

The respondent did not benefit economically as a result of the gasoline spill.  Therefore,
OAR 340-012-0045(1)(cXD)(i) establishes the value of (EB) to be zero (0).

Using the values established above, the calculation of the civil penalty imposed upon the respondent is:

$6,000.00 + [(0.1 x $6,000.00) X (0 + 0+ 0+ 0+ ()2)] + 0 = $4,800.00.
$6,000.00 + ($600.00 x (-)2) = $4,800.00.
$6,000.00 - $1,200,00 = $4,800.00.

PROPOSED ORDER

It is hereby proposed that: the respondent pay the sum of $4,800.00 in civil penalties for violation
of ORS 468B.050(1) pursuant to the provisions of: ORS 468.126 — ORS 468.140, ORS 468B.005,
ORS 468B.050, OAR 340-012-00435, and OAR 340-012-0055.

= 2t

Vance Bybee, Admidistrative Law J udge
Hearing Officer Panel




APPEAL PROCEDURE

If you are not satistied with this decision, you have the right to have the decision reviewed by the
Oregon Environmental Quality Commission. To have the decision reviewed, you must file a
"Petition for Review" within 30 days of the date this order is served on you as provided in Oregon
Administrative Rule (OAR) 340-011-0132(1) and (2). The Petition for Review must be filed with:

Environmental Quality Commission
¢/o Stephanie Hallock, Director, DEQ
811 SW Sixth Avenue

Portland, OR 97204.

Within 30 days of filing the Petition for Review, you must also file exceptions and a brief as in
provided in OAR 340-011-0132(3). If the petition, exceptions and brief are filed in a timely
manner, the Commission will set the matter for oral argument and notify you of the time and place
of the Commission's meeting. The requirements for filing a petition, exceptions and briefs are set
out in OAR 340-011-0132,

Unless you timely and appropriately file a Petition for Review as set forth above, this Proposed
Order becomes the Final Order of the Environmental Quality Commission 30 days from the date of
service on you of this Proposed Order. If you wish to appeal the Final Order, you have 60 days
from the date the Proposed Order becomes the Final Ovder to file a petition for review with the
Oregon Court of Appeals. See ORS 183.400 et. seq.
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Certificate of Service

County of Marion )
)

State of Oregon )

I certify that on Qﬂ‘\g@‘m a true copy of the above Proposed Order was served on

each of the parties by depositing the same in the United States Mail in Salem, Oregon,

postage paid and certified, and sent to the addresses appearing on the Notice of Hearing

unless otherwise noted below,
@Q&wﬂ Vi Mo

Laurel Van Fleet
Hearing Officer Panel
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Attachment H

- =y Department of Environmental Quality
rego L 811 SW Sixth Avenue

Portland, OR 97204-1390
John A. Kitzhaber, M.D., Governor (503) 229-5696
TTY (503) 229-6993

April 6, 2001 Frm ey
' | DECEIyE R
Steven Bear,\/ Iﬂf‘ v ;{ /|
Administrative Law Judge T APR 1o Vi1 I
~ 875 Union Street NE = o
Salem, OR 87311 =MPloyment Hearings

(541) 338-0071

Frederick J. Carleton
P.O. Box 38

Bandon, OR 97411
(541) 347-6198

By Facsimile and Regular Mail

Re:  In the Matter of:
" Ronald C. LaFranchi
No. WPM/SP-WR-00-009
Lane County

Dear Sirs:

Please find enclosed the Departrnent’s Hearing Memorandum in the referenced case.
If you have any questions, please contact me at (503) 229-5950. '

Sincerely,
A
& , /
8‘%/’2%@%
"Jeff B achman

Environmental Law Specialist

cC: Waste Prevention and Management Division
Max Rosenberg, Western Region, Eugene Office, DEQ

@
DEQ-1
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION

OF THE STATE OF OREGON
)
IN THE MATTER OF: ) HEARING MEMORANDUM
RONALD C. LAFRANCHI )
) No. WPM/SP-WR-00-609
) LANE COUNTY
)

This Hearing Memorandum is offered in support of Notice of Assessment of Civil Penalty
{Notice) No. WPM/SP-WR-00-009, issued April 20, 2000, to Ronald C. LaFranchi by the
Department of Environmental Quality (the Department or DEQ).

I. APPLICABLESTATUTES AND ADMINISTRATIVERULES

The Department issued the Notice pursuant to Oregon Revised Statutes (ORS) Chapters
468 and 183, and Oregon Administrative Rules (OAR) Chapter 340, Divisions 11 and 12. The
Department alleges that Mr. LaFranchi violated a substantive provision of ORS 468B.

I1. ISSUES

L. Did Mr. LaFranchi violate ORS 468B.050(1)(a) by discharging wastes to waters of
the state without a permit authorizing such discharge?

2. If so, did the Department correctly calculate the penalty assessed in the Notice?

III. FACTS

The evidence entered into the record by the Department and Mr. Lakranchi establishes
the following facts. In the early morning of August 23, 1999, a gasoline tanker truck carrying
11,000 gallons of gasoline collided with a pickup truck on Oregon Highway 126, near Mapleton,
Lane County. Mr. LaFranchi owned the tanker truck and the truck was driven by Mr.
LaFranchi’s employee, Bruce E. Sampson, Jr. The driver of the pickup truck, Cynthia I.eamon,
was killed in the accident. The Oregon State Police investigated the accident and concluded that
it occurred because Mr, LaFranchi’s truck crossed the center line of the highway and entered Ms.
Leamon’s lane. On February 15, 2001, Mr. Sampson pled guilty in Lane County Circuit Court to

a charge of criminally negligent homicide stemming from Ms. Leamon’s death in the accident.
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After the collision, the tanker and pup trailer being hauled by Mr. Sampson rolled off the
highway and down an embankment coming to rest in a wooded area about 150 feet from
Knowles Creek. In the accident, storage compartments in the tanker and pup trailer ruptured and
leaked gasoline. Approximately 5,600 gallons of gasoline were recovered from the tanker and
pup trailer, leaving 4,400 gallons of gasoline unaccounted for.

After the accident, an incident command was established by the state police and local fire
departments to respond to human life and health, and environmental concerns. The incident
commander, a fire official, maintained control of the site directing operations aimed at protecting
human life and health until approximately 4 a.m. on August 24, 1999. At that time control was
shifted to Christopher Field, an On-Scene Coordinator for the federal Environmental Protection
Agency.

On the afternoon and the evening of August 23, Mr. Field held several conversations with
Mr. LaFranchi and Mr. LaFranchi’s insurer. The result of these conversations was that Mr. Field
gave Mr, LaFranchi the go ahead to do an initial assessment and cleanup of the spill, instead of
mobilizing federal resources to conduct the assessment and clean up. Mr. Field understood that
Mr. LakFranchi would be hiring Foss Environmental, Inc., an environmental clean up contractor,
to perform the work. Mr. Field and Mr. LaFranchi agreed to meet at the site at 6 a.m., August
24, at which time they expected Mr. Field would have control of the site. EPA policy prefers that
responsible parties, such as Mr. LaFranchi, conduct clean ups because the responsible party can
usually do so more expeditiously and economically than federal contractors. In the event that a
state or federal contractor is used, the cost is billed back to the responsible party.

Mr. Field met Mr, LaFranchi and a representative from Foss at 6 a.m. on August 24. At
that time, Mr. LaFranchi told Mr. Field that he intended to do the clean up using his employees
and equipment and utilizing the Foss representative only as advisor. Mr. Field gave the go ahead
after Mr. LaFranchi assured him that his employees had undergone the requisite training to work
in a contaminated area. Mr. LaFranchi’s employees and equipment arrived late that morning.

Shortly after 1 p.m., inspectors from the Occupational Health and Safety Administration (OSHA}
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arrived and halted the work being done by Mr. LaFranchi and his employees. The OSHA
inspectors determined that Mr. LaFranchi’s employees had not undergone required safety
training and prohtbited them from conducting further work in the area of contamination. At that
point, Mr. LaFranchi’s insurer hired Foss to conduct the assessment and cleanup of the spill.

After Foss completed the initial assessment and cleanup of soil contamination, Mr,
LaFranchi’s insurer hired Emcon, later Environmental Management Services {(EMS), to
determine the extent of ground-water contamination. This investigation found high levels of
gasoline constituents in ground water drawn from monitoring wells installed in the spill area and
downgradient of the spill area adjacent to Knowles Creek (See DEQ Exhibit 6, Groundwater
Analytical Results). The investigation also discovered gasoline floating on top of the water table
towards, and eventually seeping into, Knowles Creek. Surface water sampling conducted by
EMS found that gasoline constituents from the spill reachéd Knowles Creek. (See DEQ Exhibit
9, Summary of Surface Water Monitoring Data).

IV. DEFINITIONS

ORS 468B.050(1) states in pertinent part that: “[ W]ithout first obtaining a permit ... no
person shall: (a) discharge any wastes into the waters of the state from any industrial or
commercial establishment or activity or any disposal system.”

OAR 340-045-0010(4) defined “discharge or disposal” as “placement of wastes into

public waters, on land, or otherwise into the environment in a manner that does or may
tend to affect the quality of public waters.

ORS 468B.005(7) defines “wastes”™ as “sewage, industrial wastes and all other liquid,
gaseous, solid, radioactive or other substances which will or may cause pollution or tend
to cause pollution of any waters of the state.”

ORS 468B.005(3) defines “pollution” as “alteration of the physical, chemical or
biological properties of any waters of the state, including changes in temperature, taste,
color, turbidity, silt, or odor, of the waters, or such discharge of any liquid, gaseous, solid
or radioactive or other substance into any waters of the state, which will or tends to by,
either by itself or in connection with any other substance, create a public nuisance or
which will or tends to render such waters harmful, detrimental, or injurious to public
health, safety or welfare, or to domestic, commercial, industrial agricultural, recreational
or other legitimate beneficial uses or to livestock, wildlife, fish or other aquatic habitat
thereof.
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CASE NO. WMC/HW-WR-99-086 e\winword\hearings\lafranchi\memo.doc




O e -1 N th R W N

[ e e N e N L R N N R e e e e e e o S S e S
R I O Y & ==X o R+ B B = S T - S 7 N =

ORS 468B.005(8) defines “waters of the state™ as “...all ... bodies of surface and
underground waters, natural or artificial, ... which are wholly or partially within or
bordering the state or within its jurisdiction.

V. ARGUMENT

1. The Gasoline Spill Constituted an Unpermitted Discharge of Wastes to Waters of the State in
Violation of ORS 468B.050(1)a)

The spill of gasoline from Mr. Lakranchi’s tanker truck constitutes a “discharge” under
OAR 340-012-0010(4). Because of its potential to cause “pollution” as that term 1s defined in
ORS 468B.005(3), the spilled gasoline was a “waste” pursuant to ORS 468B.005(7). The
ground water underlying the spill site and Knowles Creek are “waters of the state,” as defined in
ORS 468B.005(8). The high concentrations of gasoline constituents found in ground water at the
spill site and the lesser concentrations found in Knowles Creek prove that gasoline from the spill
reached waters of the state. As the owner of the tanker, and because the driver was in his
employ, Mr. LaFranchi discharged wastes to waters of the state without a permit authorizing
such discharge in violation of ORS 468B.050(1)(a).

Mr. LaFranchi may argue that he cannot be held to have violated ORS 468B.050(1)(a)
because the collision which led to the spill was not the fault of his driver. Even if that were true,
it would not relieve Mr, LaFranchi of hability because liability for violations of Oregon’s
environmental laws is strict. The legislature’sintent to make violations of the state water quality
statute and administrativerules strict liability offenses is evidenced in ORS 468.130(2)(f)and
468.140(1)(b). ORS 468.130(f) provides that the nature of causation, whether an unavoidable
accident, negligent act or omission, intentional act, or flagrant act, is a factor to be considered in
determining the amount of the civil penalty for an environmental violation, and is therefore not an
element of a violation.

Mr. LaFranchi may also argue that but for the actions of other parties, he could have
cleaned up the spill before any of the gasoline reached ground water. This argument fails in the
face of the facts entered into the record. The Department entered into evidence an Oregon State
Police report that concluded that the collision which caused the spill was the fault of Mr.

LaFranchi’sdriver, Mr. Sampson, who allowed the truck and trailer to cross the highway center
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where it collided with Ms. Leamon’s vehicle. Mr. Sampson was convicted for criminally negligent
homicide in the death of Ms. Leamon, an offense to which he pled guilty. The only evidence Mr.
LaFranchi offered to support his contention that Ms. Leamon was at fault was the hearsay opinion
of an alleged expert he hired to investigate the cause of the accident. In comparing the relative
weight of the evidence offered on the cause of the accident, the Department meets its burden of
proving that Mr. Sampson’s negligence caused the accident.

Because Mr. LaFranchi’semployee was at fault for the accident and the spill, even if there
were intervening negligence by other parties that prevented him from cleaning up the gasoline
before it reached ground water, he violated ORS 468B.050(1)a). The record, however, provides
no evidence, that the act or omission of any other party, unlawfully or negligently prevented Mr.
LaFranchi from commencing clean up. There is no evidence that the fire department delayed in
completing the human health and safety response phase before turning control of the site to Mr.
Field to initiate the environmental response phase. Mr. Field did not prevent Mr. LaFranchi from
initiating clean up activities, but in fact gave Mr. LaFranchi the benefit of the doubt when Mr.
Lakranchi assured Mr. Field that he had the resourcesto completethe cleanup. The fact that his
employees were called off the job by OSHA inspectors who determined the employees did not have
the required safety training is Mr. LaFranchi’s fault, not OSHA’s. In short, there is no evidence
that anyone but Mr. Field is at fault for the spilled gasoline reaching ground water and Knowles
Creek.

V. CIVIL PENALTY CALCULATION

Exhibit 1 of the Notice sets forth the calculation of Mr. LaFranchi’s civil penalty pursuant
to OAR 340-012-0045. Unpermitted discharge of waste to waters of the state is a Class 1
violation pursuant to OAR 340-012-0055(1)(d). The Department determined the magnitude of
the violation to be moderate pursuant to OAR 340-012-0045(1)(a)(B). There are no selected
magnitudes for unpermiﬁed discharge of wastes to waters of the state in OAR 340-012-0090.
The violation caused adverse environmental impact because high levels of gasoline conétituents

were found in ground water and lesser concentrations in Knowles Creek. Therefore the
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magnitude cannot be minor. Furthermore, there is not sufficient evidence demonstrating
significant environmental harm to support a finding of major magnitude. The base penalty for a
Class I, moderate magnitude water quality violation is $3,000 pursuant to QAR 340-012-
0042(1)(b)(B). Because the violation consisted of a negligent discharge of oil to waters of the
state, the Department doubled the base penalty to $6,000. ORS 466.605(8) defines “o0il” to
include gasoline.

Mr. LaFranchi’s penalty was aggravated for one factor and mitigated for one factor. The
Department assigned a value of 2 for the “R” or the causation factor pursuant to OAR 340-012-
0045(1)(e)(D)(i1) because the cause of the violation was Mr. LaFranchi’s negligent conduct.
OAR 340-012-0030(11)defines negligence as “failure to take reasonable care to avoid the
foreseeable risk of committing the act or omission that constitutes the violation.” By causing or
allowing the tanker truck to cross the center line, Mr. Lakranchi’s employee, Mr. Sampson, failed
to take reasonable care to avoid the foreseeable risk of the accident which caused the violation.

The Department assigned a value of -2 for the “C” or cooperativeness factor because Mr.
LaFranchi was cooperative and made reasonable efforts to minimize the adverse effects of the
violation.

VII. CONCLUSION

The facts in evidence prove that Mr. LaFranchi violated ORS 468B.050(1)(a)}by
discharging wastes to waters of the state. Specifically, gasoline from a tanker truck owned by Mr.
Lalranchi, and operated by his employee, discharged gasoline to ground water and Knowles Creek.

‘The Department requests the Hearing Officer to issue a Proposed Order upholding the civil penalty

assessed by the Department.

e
Vil e N
TR { 0l ,«? 71 r {55/ S
Date ( JeftBachman

~“Environmental Law Specialist
Department of Environmental Quality
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Ref No: G60424
Case Type: DEQ

Attachment Il
STATE OF OREGON Date Mailed: 02/27/01
Before the Hearing Officer Panel ~ Mailed By: IMV

Agency Case No: WPMSPWR00009 For the

Issued By EUGENE DEPT OF ENVIRONMENTAL QUALITY %
875 Union Street NE B
Salem, Cregon 97311

RONALD C. LA FRANCHI
580 N CENTRAL ST
COQUILLE OR 97423 1248

FREDERICK J. CARLETON
PO BOX 38

BANDON OR 97411 0038

DEPT OF ENVIRONMENTAL QUALITY
811 SW 6TH AVE
PORTLAND OR 97204 1334

JEFF BACHMAN
DEQ ENFORCEMENT SECTION
811 SW 6™ AVE

PORTLAND OR 97204 1334

THE HEARING SCHEDULED FOR:

ADMINISTRATIVE LAW JUDGE: BEAR

DATE:; TUESDAY, FEBRUARY 13, 2001
TIME: 10:00 AM PT

PLACE OF HEARING: DEPT OF ENVIRONMENTAL QUALITY

340 NFRONT
COOS BAY OR

HAS BEEN CHANGED TO:

ADMINISTRATIVE LAW JUDGE: BEAR

DATE: TUESDAY, MARCH 20, 2001
TIME: 10:00 AM PT

PLACE OF HEARING: DEPT OF ENVIRONMENTAL QUALITY

340 N FRONT
COOS BAY OR

If you have_questions prior your hearing, call: 1-888-577-2422,
If you are calling from the Salem area, please use: 947-1515.

BE PROMPT AT TIME OF HEARING, INQUIRE IN LOCATION'S LOBBY AREA REGARDING HEARING ROOM. If you

need directions, call: 1-800-311-3394.
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RefNo: G60424 STATE OF OREGON Date iviailed: " 12/01/00

Agency Case No: WPMSPWRO0009 Before the Hearing Officer Panel Mailed By: LMV -
Case Type: DEQ For the
DEPT OF ENVIRONMENTAL QUALITY
875 Union Street NE

Salem, Oregon 97311

RONALD C, LA FRANCHI DEPT OF ENVIRONMENTAL QUALITY

580 N CENTRAL ST 811 SW 6TH AVE

COQUILLE OR 97423 1248 PORTLAND OR. 97204 1334

FREDERICK J. CARTLETON JEFF BACHMAN

POBOX 38 DEQ ENFORCEMENT SECTION

2020 SW 4TH AVE STE 400

BANDON OR 97411 0038 PORTLAND OR 97201 4959
HEARING DATE AND TIME HEARING PLACE ADMINISTRATIVE LAW JUDGE
TUESDAY, FEBRUARY 13, 2001 DEPT OF ENVIRONMENTAL QUALITY BEAR
9:30 AMPT 340 N FRONT

COOS BAY OREGON

If you have guestions prior to your hearing, call toll-free: 1-800-311-3394,
If you are calling from the Salem area, please use: 947-15135.

BE PROMPT AT TIME OF HEARING. INQUIRE IN LOCATION’S LOBBY AREA REGARDING HEARING ROOM. If you need
directions, call the above number.

The issue(s) to be considered are;

SHALL THE DEPARTMENT OF ENVIRONMENTAL QUALITY'S NOTICE OF ASSESSMENT OF CIVIL PENALTY DATED
APRIL 20, 2000 BE AFFIRMED, MODIFIED OR VACATED?

simerges\gapitemplate\gapnot.dot rev. 7/24/00




RefNo: G60424 | . STATE OF OREGON Date Mailed: 11/22/00

Agency Case No: WPMSPWRO00009 Before the Hearing Officer Panel Mailed By: LMV
Case Type: DEQ For the
DEPT OF ENVIRONMENTAL QUALITY
875 Union Street NE

Salem, Oregon 97311

RONALD C. LA FRANCHI DEPT OF ENVIRONMENTAL QUALITY

580 N CENTRAL ST 811 SW 6TII AVE

COQUILLE OR 97423 1248 PORTLAND OR 97204 1334

WE NEED YOUR PH #--CALL 1-888-577-2422 503-229-5263

FREDERICK J. CARLETON JEFF BACHMAN

PO BOX 38 DEQ ENFORCEMENT SECTION

2020 SW 4TH AVE STE 400

BANDON OR 97411 0038 PORTLAND OR. 97201 4959

541-347-2468 503-229-5950
HEARING DATE AND TIME B HEARING PLACE " ADMINISTRATIVE LAW JUDGE-
TUESDAY, JANUARY 30, 2001 TELEPHONE BEAR
9:30 AM PT

If you have guestions prior to your hearing, call toll-free: 1-800-311-3394.
If you are calling from the Salem area, please use: 947-1515.

ANY CALL BLOCKING FEATURE ON YOUR PHONE MUST BE ENTIRELY DISABLED PRIOR TO THE TIME OF YOUR 7

HEARING. IT IS POSSIBLE THAT YOU HAVE CALL BLOCKING AND ARE UNAWARE OF IT. CHECK WITH YOUR PHONE
COMPANY.

ON THE DATE OF YOUR HEARING WE WILL CALL YOU AT THE TELEPHONE NUMBER LISTED RELOW YOUR ADDRESS. IF
YOU NEED TO GIVE A DIFFERENT NUMBER FOR THE HEARING OR IF YOU ARE NOT CALLED WITHIN 10 MINUTES AFTER
THE TIME SET FOR HEARING, CALL 1-800-311-3394 IMMEDIATELY,

The issue(s) to be considered are:

This is a pre-hearing conference to discuss the issues, evidence (including witnesses and exhibits), stipulations, length of hearing,
and a briefing schedule.
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i

Department of Environmental Quality
811 SW Sixth Avenue

Portland, OR 97204-139)

(503) 229-5696

TDD (503) 229-6993

Uregon

John A. Kitzhaber, M. D., Governor

April 20, 2000

CERTIFIED MAIL Z 440 760 632
Ronald C. La Franchi
(abn Ron’s Oil Company)
580 N. Central
Coquille, OR 97423

Re:  Notice of Assessment of
Civil Penalty
No. WPM/SP-WR-00-009
Lane County

Dear Mr. La Franchi:

On August 23, 1999, a fuel tanker truck owned by you and driven by your employee, Bruce E.
Sampson, Jr., was involved in an accident on Oregon Highway 126 near Mapleton. The truck
released approximately 4,500 gallons of gasoline to the soil and ground water. While your
insurer has done a commendable job in minimizing the environmental harm caused by the
release, gasoline constituents from the spill did reach ground water and Knowles Creek. The
release constitutes a discharge of wastes to waters of the state without a permit and is a Class I
violation of Oregon water quality law. '

According to the Oregon State Police, the accident occurred because Mr. Sampson was speeding
and the truck crossed the center line, colliding head on with another vehicle. Therefore, the spill
and discharge occurred as a result of Mr. Sampson’s negligence. You are liable for the discharge
violation because Mr. Sampson was in your employ and operating your truck.

Because of the rapid and effective response to the spill, only small amounts of gasoline
constituents reached Knowles Creek. The spill, however, posed a substantial risk of egregious
environmental harm. Knowles Creek is a spawning stream for coho salmon listed under the
federal Endangered Species Act. Shortly after the spill, coho began entering the stream for their
fall spawning run. If gasoline constituents in greater concentrations had reached the creek, the
fall run could have been disrupted, further imperiling this already threatened species.

You are liable for a civil penalty assessment because you violated Oregon

- environmental law. In the enclosed Notice, T have assessed a civil penalty of
$6,000. In determining the amount of the penalty, I used the procedures set forth
in Oregon Administrative Rule (OAR) 340-012-0045. The Department's findings
and civil penalty determination are attached to the Notice as Exhibit 1.

DEQ-1
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Case No. WPM/SP-WR-00-009
Page 2

Appeal procedures are outlined in Section IV of the Notice. If you fail to either pay or appeal the
penalty within twenty (20) days, a Default Order will be entered against you.

If you wish to discuss this matter, or if you believe there are mitigating factors which the
Department might not have considered in assessing the civil penalty, you may request an
informal discussion by attaching your request to your appeal. Your request to discuss this matter
with the Department will not waive your right to a contested case hearing.

I look forward to your cooperation in complying with Oregon environmental law in the future.
However, if any additional violations occur, you may be assessed additional civil penalties.
Copies of referenced rules are enclosed. Also enclosed is a copy of the Department’s internal
management directive regarding civil penalty mitigation for Supplemental Environmental
Projects (SEPs). If you are interested in having a portion of the civil penalty fund an SEP, you
should review the enclosed SEP directive. Exceptional pollution prevention could result in
partial penalty mitigation. |

If you have any questions about this action, please contact Jeff Bachman with the Department's
Enforcement Section in Portland at (503) 229-5950 or toll-free at 1-800-452-4011, enforcement
extension 5950.

Sincer;ly,

\7% v ‘540;740"(/
Langdon Marsh
Director

e winword\etters\ronsltr.doc

Enclosures

cc: Max Rosenberg, Western Region, Eugene Office, DEQ
Waste Prevention and Management Division, DEQ
Department of Justice
Environmental Protection Agency
Environmental Quality Commission
Lane County District Attorney
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION

OF THE STATE OF OREGON

)
IN THE MATTER OF: ) NOTICE OF ASSESSMENT
RONALD C. LA FRANCHI ) OF CIVIL PENALTY

) No. WPM/SP-WR-00-009

Respondent. ) LANE COUNTY
)
I AUTHORITY

This Notice of Assessment of Civil Penalty (Notice) is issued to Respondent, Ronald C. La
Franchi (abn Ron’s Oil Company), by the Department of Environmental Quality (Department)
pursuant to Oregon Revised Statutes (ORS) 468.126 through 468.140, ORS Chapter 183, and
Oregon Administrative Rules (OAR) Chapter 340, Divisions 11 and 12.

| II. VIOLATIONS

On or about August 23, 1999, Respondent violated ORS 468B.050(1)(a) by discharging
wastes to waters of the state without a permit authorizing such discharge. Specifically, a gasoline
tanker truck operated by Respondent’s employee spilled some 4,500 gallons of gasoline. The
gasoline diséharged to ground water and eventually reached Knowles Creek, waters of the state
pursuant to ORS 468B.005(8). These are Class I violations pursuant to OAR 340-012-0055(1)(d).

HI. ASSESSMENT OF CIVIL PENALTIES

The Department imposes a civil penalty of $6,000 for the violation in Section I, above.
The finaings and determination of Respondent's civil penalty, pursuant to OAR 340—012—0045, are
attached and incorporated as Exhibit 1.

IV. OPPORTUNITY FOR CONTESTED CASE HEARING

Respondent has the right to have a formal contested case hearing before the Environmental
Quality Commission (Commission) or its hearings officer reéarding the matters set out above, at
which time Respondent may be represented by an attorney and subpoena and cross-examine
witnesses. The request for hearing must be made in writing, must be received by the

Department's Rules Coordinator within twenty (20) days from the date of service of this

Page 1 - NOTICE OF ASSESSMENT OF CIVIL PENALTY
CASE NO. WPM/SP-WR-00-009 ewinword\cpnotice\ronscpn.doc
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Notice, and must be accompanied by a written ""Answer"' to the charges contained in this
Notice.

In the written Answer, Respondent shall admit or dény each allegation of fact contained in
this Notice, and shall affirmatively allege any and all affirmative claims or defenses to the
assessment of this ctvil penalty that Respondent may have and the reasoning in support thereof.

Except for good cause shown:

L. Factual matters not controverted shall be presumed admitted;

2. Failure to raise a claim or defense shall be presumed to be a waiver of such claim or
defense; |

3. New matters alleged in the Answer shall be presumed to be denied unless admitted

in subsequent pleading or stipulation by the Department or Commission.

Send the request for hearing and Answer to: DEQ Rules Coordinator, Office of the
Director, 811 S.W. Sixth Avénue, Portland, Oregon 97204. Following receipt of a request for
hearing and an Answer, Respondent will be notified of the date, time and place of the hearing.

Failure to file a timely request for hearing and Answer may result in the entry of a Default
Order for the relief sought in this Notice.

Failure to appear at a scheduled hearing or meet a required deadline may result in a
dismissal of the request for hearing and also an entry of a Default Order.

The Department's case file at the time this Notice was issued may serve as the record for
purpeses of entering the Default Order.

V. OPPORTUNITY FOR INFORMAL DISCUSSION

In addition to filing a request for a contested case hearing, Respondent may also request an
informal discussion with the Department by attaching a written request to the hearing request and
Answer.

VI PAYMENT OF CIVIL PENALTY
The civil penalty is due and payable ten (10) days after an Order imposing the civil penalty

becomes final by operation of law or on appeal. Respondent may pay the penalty before that time.

Page 2 - NOTICE OF ASSESSMENT OF CIVIL PENALTY

CASE NO. WPM/SP-WR-00-009 ewinword\cpnotice\ronscpn.doc
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Respondent's check or money order in the amount of $6,000 should be made payable to "State
Treasurer, State of Oregon" and sent to the Business Office, Department of Environmental

Quality, 811 S.W. Sixth Avenue, Portland, Oregon 97204.

=

oo loo Vit giZe e <2y /o
Date Tangdod Marsh, Director /

Page 3 - NOTICE OF ASSESSMENT OF CIVIL PENALTY

CASE NO. WPM/SP-WR-00-009 ewinword\cpnotice\tonscpn.doc




EXHIBIT {

FINDINGS AND DETERMINATION OF RESPONDENT'S CIVIL PENALTY
PURSUANT TO OREGON ADMINISTRATIVE RULE (OAR) 340-012-0045

VIOLATION: Discharging wastes to waters of the state without a permit authorizing such
discharge in violation of Oregon Revised Statute 468B.050(1)(a).

CLASSIFICATION: This is a Class T violation pursuant to OAR 340-012-0055(1)(d).

MAGNITUDE: 'The magnitude of the violation is moderate. Pursuant to OAR 340-012-
0045(1)(a) the magnitude is moderate as there is no selected magnitude for the
violation in listed OAR 340-012-0090.

CIVIL PENALTY FORMULA: The formula for determining the amount of penalty of each violation
is:
BP+[0.1xBP)x(P+H+O+R+C)]+EB

"BP" is the base penalty. The base penalty for a Class I, moderate magnitude violation is $3,000 pursuant
to 340-012-0042(1). Because this violation involved a negligent discharge of oil to waters of the
state, Respondent’s base penalty is doubled to $6,000 pursuant to OAR 340-012-0042(2).

"P" s Respondent's prior significant action(s) and receives a value of 0 as Respondent has no prior
significant actions.

"H"  is the past history of Respondent in taking all feasible steps or procedures necessary to correct any
prior significant action(s) and receives a value of 0 as Respondent has no prior significant actions.

"O"  is whether or not the violation was a single occurrence or was repeated or continuous during the
period of the violation and receives a value of O as the violation occurred on a single day.

"R"  1is the cause of the violation and receives a value of 2 as the violation was the result of Respondent’s
negligent conduct., The discharge occurred as a result of Respondent’s employee’s negligence in
operating a tanker truck owned. The spill occurred as a result of an accident caused by Respondent’s
employee’s speeding and crossing of the highway center line.

"C"  is Respondent's cooperativeness in correcting the violation and receives a value of -2 as Respondent
was cooperative and took reasonable efforts to correct the effects of the violation.

"EB" is the approximate dollar sum of the economic benefit that the Respondent gained through
noncompliance, and receives a value of 0 as Respondent received no economic benefit.

PENALTY CALCULATION:

Penalty=BP +[(0.1 xBP)x (P+H+0 +R +C)] +EB
=$6,000 + [(0.1 x $6,000) X (0 +0+ 0 + 2 +(-)2)] + $0
= $6,000 + [($600 x 0)] + $0
= $6,000 + $0 + $0
= $6,000

CASE NAME: RONALD C. LA FRANCHI
e\winword\exhibitswonsexh.doc -Page 1 - CASE NO. WPM/SP-WR-00-00%
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Attachment I3

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION

OF THE STATE OF OREGON
IN THE MATTER OF: )
RONALD C. LA FRANCHI ) RESPONDENT’S ANSWER AND APPEAL
} TO NOTICE OF ASSESSMENT OF CIVIL
Respondent. } PENALTY; REQUEST FOR HEARING

No. WPM/SP-WR-00-009
LANE COUNTY

Respondent, through the undersigned, in answer to the department’s notice of assessment

of civil penalty dated April 20, 2000 alleges as follows:
L

Admits paragraph 1 as to the department’s authority and as to the issuance of the notice
of assessment of civil penalty.

II.

Denies the allegations of paragraph II except that Respondent admits that an accident did
occur involving Respondent’s truck on August 23, 1999 in the vicinity of Hwy 126 east of
Mapleton, Oregon.

118

Respondent admits that the department is imposing a penalty of $6,000 but denies that
Respondent should have that penalty assessed against him in that amount. Specifically,
Respondent denies the finding and determination of the department chiefly for the reason that the
department’s allegation of the negligence of the employee of Respondent is not proven and is not
a fact; further, Respondent’s cooperativeness may be entitled to more of a factor than the
department is determining in Exhibit A,

Iv.

There are no other factual allegations that are apparent in the notice of penalty that

requires Respondent’s answer; however, Respondent denies each and every allegation not

RESPONDENT’S ANSWER TO NOTICE OF FREDERICK J, CARLETON, OSB #77135
ASSESSMENT OF CIVIL PENALTY - 1 P.C.Box 38
Bandon, OR 97411
(541) 347-2468
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speciff?ally denied above in the balance of the notice if that allegation is supporting an alleged
factor that purports to find Respondent at fault for the discharge complained of in the notice.
AFFIRMATIVE DEFENSES

V.

Respondent alleges that the accident complained of was not the fault of Respondent’s
employee; In fact, the accident was the result of attempted evasive action after a third party
crossed the line going east bound and struck Respondent’s truck causing the vehicle to leave the
highway and go over the bank at or near the Knowles Creek arca.

VI

Respondent assisted and attempted to perform cleanup of whatever fuel had been
discharged in the vicinity of the resting place of Respondent’s truck after the accident above-
noted; Respondent’s actions were thwarted in part by agencies who in asserting the purported
authority of the respective agencies did not enable Respondent to perform as expeditiously as
Respondent would have been able to clean up what was necessary; the result of which may have
lead to discharge into Knowles Creek of the gasoline complained of in the notice.

VIL
Respondent denies that the determination of the magnitude of the violation should be

considered major.

VIIL

WHEREFORE Respondent Ronald C. La Franchi having answered the department’s

notice requests a contested case hearing.

Dated this éday of May, 2000.

Frederi€k J. Carleton

Attorney for Respondent
RESPONDENT’S ANSWER TO NOTICE OF FREDERICK J. CARLETON, OSB #77135
ASSESSMENT OF CIVIL PENALTY -2 P.O.Box 38

Bandon, OR 97411
(541) 347-2468
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FEB 15 2001

Circuit Court

IN THE CIRCUIT COURT OF THE STATE OF OREGON FOR LANE COUNTY
THE STATE OF OREGON,

Plaintiff, Case No. 20-00-12806
VS, JUDGMENT
BRUCE EUGENE SAMPSON, JR.,

Defendant.

THIS MATTER came on to be heard on February 15, 2001. Defendant having
previously been indicted for the crimes of MANSLAUGHTER IN THE FIRST DEGREE
(Count 1)and RECKLESS DRIVING (Counts 2 and 3) and said defendant having previously
been found guilty ofthe lesser included crime of CRIMINALLY NEGLIGENTHOMICIDE
(Count 1) by a guilty plea, and the Court having accepted such plea or verdict;

IT IS HEREBY ADJUDGED AND ORDERED that the defendant is convicted of
CRIMINALLY NEGLIGENTHOMICIDE (Count 1), committed on or about August23,
1999, and this being the time fixed for sentence, the State appearing by David Vill, Assistant
District Attorney, the defendant appearing in person, and by attorney, David A. Hill, and on
behalf of the victim, the Court having heard from Cairie Peterson and Brad Morrow; these
proceedings having been reported by Eileen McCornack®and the Court being fully advised;

IT IS HEREBY ORDERED that defendant shall pay to the Clerk of the Circuit Court,
Lane County Courthouse, Fugene, Oregon, 97401, the amounts set forth in the Money
Judgment section which follows and in the manner specified, which section is hereby made
a part of this judgment. Case Number to be placed on check.

IT IS FURTHER ORDERED that the defendant is sentenced to the Supervisory
Authority for Lane County for the crime of CRIMINALLY NEGLIGENT HOMICIDE for

JUDGMENT - PAGE 1
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a period of twelve (12) months, with credit for time served, the first six months to be served
in the jail without programs, and the remaining six (6) months to be served on electronic
surveillance, Ifelectronic surveillance is not available to the defendant, the Court will bench
parole the defendant and impose 150 hours of community service to be completed within
six (6) months of his date of release. The Defendant is hereby remanded to the custody of
the Lane County Sheriff. The defendant shall pay all fees assessed by the Lane County
Sheriff when defendant participates in programs as an inmate.

For the reasons stated on the record, pursuant to ORS 137.750, the Court finds
substantial and compelling reasons to order that the defendant not be considered for any
reduction in sentence or other form of early release (ORS 137.750(1). The Court has no
objection to defendant participating in any or all other programs for which he is eligible, and
in fact encouraged defendant to seek out such programs. This applies only to the first six
months of defendant’s sentence.

The length of post-prison supervision shall be thirty-six (36) months. If defendant
violates the conditions of post-prison supervision, the defendant shall be subject to sanctions
including the possibility of additional imprisonment provided by law.

~ Oregon Motor Vehicles Division is directed to suspend driving privileges of defendant
(License No. 4222212); address: 725 Bluft Street, Bandon, OR, 97411; DOB: 10/22/60;
incident date: 8/23/99; pursuant to the statute for the conviction of CRIMINALLY
NEGLIGENT HOMICIDE.

ITISFURTHER ORDERED AND ADJUDGED that upon previous negotiations with
the State, Counts 2 and 3 (RECKLESS DRIVING) are hereby dismissed.

Thereupon the Court advised the defendant of the rights of appeal.

MONEY JUDGMENT
State of Oregon is the judgment creditor.

Bruce Eugene Sampson, Jr. is the judgment debtor, whose date of birth is 10/22/60.
$105.00 is the total amount of the Money Judgment.

JUDGMENT - PAGE 2




The following shall be paid in the manner indicated as part of the Money Judgment.
Unitary Assessment - $105.00

Any security on deposit with the Court shall be applied to any fines, fees, costs, and
restitution owing under this Judgment.

SIGNED: February 15, 2001

™

bbbt

JACK MATTISON
CIRCUIT JUDGE

JUDGMENT - PAGE 3
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MANTII-1999 1h: iy Uy

SR F.uo

INCIDENT: #99-326071
SUBJECT OF THIS REPORT; Fatal motor vehicle crash.
NARRATIVE; On August 23, 1999 I responded to a fatal motor vehicle crash at Hwy

- 126 near MP 18. A semi with a trailer and pup trailer traveling westbound on Hwy 126
crogsed the solid double yellow center lines and {mpacted a GMC pickup truck fraveling
eastbound head on. The operator of the GMC was deceased at the scene. The semi
operator suffered serious injuries. _

ACTION TAKEN: On Auguét 23, 1999 ] regponded to a fital motor vehicle collision on
Hwy 126 near MP 18.

Collision reconstructionist FRED TESTA was called to the scene to assist, Photos were
taken of the scene and of hoth involved vehicles,

ODOT responded aud prepared a scale dingram of the scene,
Motor carrier enforcement wns called to the scene to ingpect vehiele #2, 2A. and 2B.

All vehicles involved were removed from the scene and impounded at the Lane County
Shops in Flotence.

A full reconstruction of the collision will be conducted.
CASE STATUS: Open/Act.
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Q@86 @8 /99 135:35  (43TD)

- 2028 FLD OROSFE9@a 28 %%IQQ 15235 (413Y)

COPY OF RECOR;
8P HQ SALEM : AD SHOW
: SpRmsméﬁ e O (;(r\\) DMV COMPUTER i FNOORNoggfggf
MTR VEH ol o

ODOT ACCID DATA UNITQ ) USEONLY. PLEASE DESTROY 0Rr
SP 188 — SPVR OFC (;) SECURE COPY AFTER USE
FATAL CRASH INFORMATION (\& :

og-A39 '

DATE: PE2399 TIME: 5:15AM

COUNTY:  LANE

HWY & MP: HWY 126 MILEFOST 18.4

AME LEAMING, CYNTHIA LEIGH

DOB: D33ES3 :

ADDRESS: 1361 S STREET, SFRINGFIELD, OREGON

SEAT RELLT USAGE:YES

HELMET USAGE:N/A

TYFE OF CRASH:HEAD ON/ANGLED COLLISION

SURVIVING DRIVER(S) NAME (5): SAMPSON, BRRUCE EUGENE
DOBR(S) : lagzen ,
ADDRESS (8) : 725 BLUFF STREET, BANDON OREGON 97411

EMERGENCY MEDICAL SERVICES (EMS) INFORMATION:
EMS 18T CONTACTED, TIME: S:20RAM EMS 15T ARRIVED SCENE, TIME: 5:3@AM
COMMENTS:DECEASED WRAS EASTBOUND ON AT ABOVE LDOCATION ORERATING A FICKUR

TRUCK WHEN STRUCK HERD ON/RANGLE BY A WESTBOUND TANKER LOADED WITH 11, 1iaa

GALLONS OF GASOLINE. THE DECEASED WAS KILLED INSTANTLY, NO FIRE INVOLVED
HOWEVER HAZARDOUS MATERIAL RESFOMNSE NEEDED DUE TO GASOL.INE LEAK.
FFICER:LT. R. W. MRDSEN

AGENCY :OREGON STATE ROLICE

FLORENCE IATROL OFFICE

EQT #%% %%% ®xX% '

(%
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LEGEND:
MW-1 @ Monitoring Well and Relative e i
(442.10) Groundwater Elevation 0 1e0 200 FEET
PZ-1 ® Piezometer and Relative
(441.99) Groundwater Elevation : 13912 Morth Crask Parkwoy, Suits 200
il il Bothell, Washington 98011—3018
GSP-~4 Steamn Leve! Gauge and EMCOII: (425) 4855000 Fox. (425) 486-9766
{441.80) Relative Eevation SR
—_— 44— dwater Elevaticn Contcur T i
441 Groundwa ' ' FIGURE 3
[==> Groundwater Flow Direction GROUMDWATER ELEVATION CONTOUR MAP
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. 1000results. DWG

2

SMCCRAY

10/31/00 Operator;
i—MEDFORD  C: \DWG\2102002.001\¢

-4

10:25a

EMS Eugene

541688705639

;

PENGAD-Bayonne, N. J.

EXHIBIT

Attachment 19 P-4

\ MwW-3 110/20/99(11/17/99|2/2/00 |4/21/00 | 7/24/00] 10/23/00
B 38,000 | 5,000 | 280 | 340 520 380
T 65,000 | 18,000 | 1,600 | 1,500 | 1,500 | 1,100
£ 4,400 | 1,700 | 74 380 500 400
X 24,000 | 9,300 | 2,000 | 2,300 | 2,500 | 2,200
N 690 330 47 57 61 68 N
MTBE | 4,400 | 460 70 76 94 B4
210,000 | 89,000 | 7,700 | 8,700 | 9,600 | 11,000
MW=3
PZ—1
@\/
\p%& MW—1 [10/20/99} 2/2/00 |4/21/00 [7/21/00 [ 10/23 /00
P B 19 36 1.0 57 200
/ T ND 49 ND ND 2.4
E ND 5 ND ND ND
X ND 45 ND ND 18
N ND ND ND ND ND
MTBE ND 15 11 ND 36
TPH—Gx| ND 280 ND ND 280
MW—1
MW-2 (10/20/9¢i 2/2/00 [4/21/00|7/21/00 |10/23 /00
—— B 18,000 | 2,300 | 2,200 | 4,600 | B,700
SPILL Ve \ T 28,000 7,700 5,200 23,000 | 35,000
SITE \ E | 1,000 | 440 | 390 | 3,300 | 4,100
\ N~ X 6,500 | 2,800 | 2,700 | 18,000 | 21,000
N 110 58 41 300 350
\ ~ MTBE | 2,900 | 150 160 240 550
~ N TPH-Gx! 65,000 | 16,000 | 14,000 { 81,000 | 120,000
—~ MW—2 N
/
N /
N
EXPLANATION
B BENZENE
T TOLUENE
E  ETHYLBENZENE
X TOTAL XYLENES
N  NAPHTHALENE
TPH-Gx TOTAL PETROLEUM HYDROCARBONS
AS GASOLINE
MTBE METHYL-TERT—BUTYLETHER 0 100 200
ND NOT DETECTED ———
SCALE IN FEET
] (oare 10/31/00 FIGURE 3
environmental | Jown_stM RON'S OIL RELEASE
APP HIGHWAY 126
ems management ||, — MAPLETON, OREGON
services PROJECT NO.
2109-002.00: § | GROUNDWATER ANALYTICAL RESULTS
\ .
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TRAMSFER STATION
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Attachment Tl

- Table 1

Su':nmary of Surface Water Monitoring Data‘ﬂ : :
USEPA Method 82608 and USEPA Method 802(B DEQ Method
Sample Date Benzene | Toluene | Ethylbenzene | Total Xylenes | Naphthalene | MTBE | NWTPH-Gx
Identification Sampled (/L) {(ug/1) {ng/L) {ug/L) (gL (pe/L) (parl)
AKC-090999-1 09/09/9% <1.0 <10 < 1.0 <1.0 < 1.0 <1.0 NA
AKC-091799 09/17/99 <{}.5 <0.5 <{.5 <0.5 <2.0 <1.0 NA
AK(C-092399 09/23/99 < 1.0 <1.0 < 1.0 < 1.0 < 1.0 < 1.0 NA
09/27/99 NS NS NS NS NS NS NS
AKC-093099 09/30/99 <1.0 < 1.0 <1.0 <1.0 < 1.0 <1.0 <150
10/04/99 NS NS NS NS NS NS NS
*k 10/07/99 NS NS NS NS NS NS NS
ks 16/11/99 NS NS NS NS NS NS NS
i 16/14/99 NS NS NS NS NS NS NS
10/20/99 NS NS NS NS NS NS NS
AKC-102799 10/27/99 < 1.0 <1.0 <1.0 < 1.0 <10 <10 <150
11/92/99 NS NS NS NS NS NS NS
11/09/99 NS NS NS NS NS NS NS
11/17/99 NS NS NS NS NS NS NS
AKC-112399 11/23/99 <1.0 < 1.0 < 1.0 < 1.0 <10 <10 <150
11/30/99 NS NS NS NS NS NS NS
12/05/99 NS NS NS NS NS NS NS
12/14/99 NS NS NS NS NS NS NS
AKC-122099 12/20/99 < 1.0 <1.0 <1.0 <1.0 <10 <10 <150
01/06/00 NS NS NS NS NS NS NS
AKC-012600 01/26/00 < [.0 <1.0 < 1.0 < 1.0 <10 <10 <150
AKC-022300 02/23/00 <1.0 < 1,0 <1.0 < 1.0 <10 <10 <150
AXKC-032800 03/28/00 <1.0 < 1.0 <1.0 < 1.0 <10 <10 <150
AKC-042100 04/21/00 <1.0 < 1.0 <1.0 < 1.0 <10 <10 <150
AKC-053100 05/31/00 <1.0 < 1.0 <1.0 < 1.0 <10 <10 <150
AKC-062900 ) 06/29/00 < 1.0 <1.0 < 1.0 < 1.0 <10 <10 <150
AKC-072100 07/21/00 <1.0 <10 <1.0 <1.0 <10 <i( <150
AKC-082800 08/28/00 < 1.0 < 1.0 < 1.0 < 1.0 <10 <10 <150
AKC-092600 09/26/00 < |0 < 1.0 <1.0 < 1.0 <10 <10 <150
AKC-102300 10/23/00 < 1.0 <1.0 <1.0 < 1.0 <10 <10 <150
AKC-112000 11/20/00 <1.0 < 1.0 <10 < 1.0 <10 <10 <150
{at Siuslaw) 0%/09/99 NS NS NS NS NS NS NS
09/17/99 NS NS NS NS NS NS NS
09/23/99 NS NS NS NS NS NS NS
09/27/99 NS NS NS NS NS NS NS
09/30/99 NS NS NS NS NS NS NS
DS-0-100499 10/04/99 < 1.0 <1.0 < 1.0 < 1.0 < 1.0 < 1.0 <150
DS-0-100799 10/07/99 <1.0 <1.0 <1.0 < 1.0 < 1.0 < 1.0 <150
10/11/99 NS NS NS NS NS NS NS
D8-0-101499 10/14/99 <1.4 < 1.0 < 1.0 <1.0 < 1.0 < 1.0 <150
DS-0-102099 10/20/99 1.8 5.5 <1,0 3.8 <10 <10 <159
DS-0-10279% 10/27/9% < 1.0 <1.0 < 1.0 < 1.0 <10 <10 <150
DS-0-110209 11/02/99 <1.0 <10 <1.0 < 1.0 <10 <10 <150
DS-0-110999 11/09/99 1.2 2.0 < 1.0 1.0 <10 <10 <150
DS-0-111799 11/17/99 < 1.0 < 1,0 < 1.0 < 1.0 <10 <10 <50
11/23/9% NS NS NS NS NS NS NS
11/30/99 NS NS NS NS NS NS NS
12/08/9% NS NS NS NS NS NS NS
12/14/89 NS NS NS NS NS NS NS
12/20/99 NS NS NS NS NS NS NS
01/06/00 NS NS NS NS NS NS NS
- 01/26/00 NS NS NS NS NS NS NS
% 02/23/00 NS NS NS NS NS NS NS
% 03/28/00 NS NS NS NS NS NS NS
Z 04/21/00 NS NS NS NS NS NS NS
g 05/31/00 NS NS NS NS NS NS NS
g 06/29/00 NS NS NS NS NS NS NS
07/21/00 NS NS NS NS NS NS NS
08/28/00 NS NS NS NS NS NS NS
06/26/00 NS NS NS NS NS NS NS
10/23/00 NS NS NS NS NS NS NS
11/20/00 NS NS NS§ NS NS NS NS

Rorn's Oil Gasoline Release

E\C:\Projects\R eponse\2 1 02-002\Swsamp.xisiswdat'jsl Milepost 18.6 State Highway 126
2102-002.001 Lofs Mapieton, Oregon
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Table 1

Su{nmary of Surface Water Monitoring Data’*
USEPA Method §260B and USEPA Method 80218 DEQ Method
Sampie Date Benzene | Toluene | Ethylbenzene | Total Xylenes | Naphthalene {| MTBE | NWTPH-Gx
Wentification Sampled | (ug/L) | (ugL) | (ugl) (ug/L) ) (/L)
DS-1-090999 09/09/99 <1.0 < 1.0 < 1.0 < 1.0 <1.0 < 1.0 NA
DS-1-091799 09/17/99 <0.5 <0.5 <0.5 <0.5 <2.0 <1.0 NA
DS-1-092399 09/23/99 < 1.0 < 1.0 < 1.0 < 1.0 <1.0 1.2 NA
09/27/99 NS NS NS NS NS NS NS
DS-1-093099 09/30/99 < 1.0 <10 < 1.0 < L.0 < 1.0 1.4 <150
DS-1-1004599 10/04/99 <1.0 <1.0 < 1.0 < 1.0 <1.0 1.0 <150
DS-1-100799 10/07/99 <1.0 < 1.0 < 1.0 < 1.0 < 1.0 1.0 <150
DS-1-101199 10/11/99 <1.0 < 1.0 <1.0 <1.0 < 1.0 < 1.0 <150
DS-1-101499 10/14/99 < 1.0 < 1.0 <1.0 < 1.0 < 1.0 < 1.0 <150
DS-1-102099 10/20/99 <1.0 1.8 <1.0 1.2 <10 <10 <150
DS-1-102799 10/277/99 <1.0 <10 <1.0 <10 <10 <10 <150
DS-1-110299 11/02/99 3.7 6.8 <1.0 3.7 <19 <10 <150
DS-1-110999 11/09/99 1.5 3 <1.0 1.3 <10 <10 <150
DS-1-111799 11/317/99 <1.0 < 1.0 < 1.0 < 1.0 <10 < 10 <156
DS8-1-112399 11/23/99 <1.9 1.2 < 1.0 < 1.0 <10 <10 <150
DS-1-113099 11/30/99 H 1.9 <1.0 1.2 <10 <10 <150
DS-1-120999 12/09/99 <1.0 < 1.0 <1.0 < 1.0 <10 <10 <{50
BS-1-2-120999 (DS-1 dup) 12/09/99 <1.0 <1.0 <1.0 < 1.0 <10 <1¢ <150
DS-1-121469 12/14/99 3.6 52 <l.0 2.8 <10 <10 <150
DS-1-122099 12/20/99 <1.0 i <1.0 < 1.0 <10 < 10 <150
DS-1-010600 01/06/00 <1.0 < 1.0 < 1.0 < 1.0 <10 <10 <150
DS-1-012600 01/26/00 <l.0 < 1.0 <1.0 < 1.0 <10 <10 <150
DS-1-022360 02/23/00 <1.0 <10 < 1.0 <10 <190 <10 <150
03/28/00 NS NS NS NS NS NS NS
04/21/00 NS NS NS NS NS NS NS
05/31/00 NS NS NS NS NS NS NS
06/29/00 NS NS NS NS N3 NS NS
07/21/00 NS NS NS NS NS NS NS
08/28/00 NS NS NS NS NS NS NS
09/26/00 NS NS NS NS NS N3 NS
10/23/00 NS NS NS NS NS NS NS
11/20/00 NS NS NS NS NS NS NS
09/09/99 NS NS NS NS NS NS NS
09/17/99 NS NS NS NS NS NS NS
09/23/99 NS NS NS NS NS NS NS
09/27/99 NS NS NS NS NS NS NS
D3-1.5-093099 09/30/99 12 20 1.6 11 < 1.0 5.7 <150
DS-1.5-100499 10/04/99 < 1.0 <1.0 < 1.0 < 1.0 <1.0 4.8 <150
DS-1.5-2-100499 (DS1.5 dup) 10/04/99 < 1.0 < 1.0 < 1.0 < 1.0 <1.0 4.5 <150
DS§-1.5-100799 10/07/99 <10 < 1.0 < 1.0 <1.0 <1.0 2.2 <150
D8-1.5-101199 10/11/99 < 1.0 1.4 < 1.0 <1.0 <1.0 2.8 <150
DPS-1.5-101499 10/14/99 5.4 7.9 <1.0 4.3 <1.0 3.6 <150
DS-1.3-102099 10/20/99 2.1 3.5 <14 1.7 <10 <10 <150
D§-1.5-102799 10/27/99 4.1 8.5 <1.0 43 <10 <10 <150
DS-1.5-110299 11/02/99 7.3 17 1.2 6.7 <10 <10 <150
DS-1.5-110999 11/09/99 1.9 43 <1.0 2.3 <10 <i0 <150
DS-1.5-111799 11/17/99 1.2 2 <1.0 1.3 <10 <10 <150
D8-1.5-112399 11/23/99 1.2 1.5 <1.0 <1.0 <10 <10 <150
DS-1.5-113099 11/30/99 1.3 3 <1.0 1.7 <10 <10 <150
DS-1.5-120999 12/09/99 < 1.0 <1.0 < 1.0 < 1.0 <10 <10 <150
DS-1.5-121499 12/14/99 < 1.0 <10 < 1.0 < 1.0 <10 <10 <130
DS-1.5-122099 12/20/99 < 1.0 1.2 <10 < 1.0 <i0 <190 <150
DS-1.5-010600 01/06/00 < 1.0 <1.0 <1.0 < 1.0 <10 <10 <150
D8-1.5-012600 01/26/00 < 1.0 <1.0 <1.0 <1.0 <10 <10 <150
DS-1.5-022300 02/23/00 < 1.0 < 1.0 <1.0 < 1.0 <10 <i0 <150
03/28/00 NS NS NS NS NS NS NS
04/21/00 NS NS NS NS NS NS NS
DS-1.5-053100 05/31/00 < 1.0 1.1 < 1.0 1.3 <19 <10 <150
DS-1.5-2-053100 (DS-1.5 dup) 05/31/00 < 1.0 < 1.0 <1.0 1.0 <1 <10 <15¢
06/29/00 NS NS NS NS NS NS NS
07/21/00 NS NS NS NS NS NS NS
DS-1.5-082800 08/28/00 < 1.0 < 1.0 <1.0 < 1.0 <10 <10 <150
Ron's Dil Gasoline Release
EMC:\ProjectstReponse\2 102-002\Swsamp. xlsiswdatijsl Milepost 18.6 State Highway 126
2ofs Mapleton. Oregon

2102-002.001




Table 1

g Yy
Suér:nmmary of Surface Water Monitoring Data’/
USEPA Method 8260B and USEPA Method 8021B DEQ Method
Sample Date Benzene | Toluene | Ethylbenzene | Total Xylenes | Naphthalene | MTBE | NWTPH-Gx
Identification Sampled (peg/Ly | (ngl) {ug/L) {ug/L) (pg/l) {pa/L) (ug/L)
DS-1.5-092600 09/26/00 <1.0 <10 <1.0 < 1.0 <10 <i0 <150
BL-092600 (DS-1.5 dup) 09/26/00 < 1.0 <1.0 <1.0 < 1.0 <10 <10 <150
DS-1.5-102300 10/23/00 <1.0 <10 <1.0 < 1.0 <10 <10 <150
DS-1.5-112000 11/20/00 < 1.0 1.2 <1.0 1.2 <10 <10 <150
DS-2-090999 09/09/99 22 28 <1.0 8.9 <1.0 12 NA
DS-2-091799 09/17/99 27.3 398 4.4 35 5.8 11 NA
D§-2-092399 09/23/99 28 48 32 22 2.6 8.6 NA
DS-2-2-092399 (DS-2 dup) 09/23/99 26 50 3.8 25 2.6 6.7 NA
D§-2-092799 09/27/99 34 45 2.8 20 1.5 73 210
DS-2-093099 09/30/99 20 30 {.8 14 < 1.0 6.4 <150
DS-2-100499 10/04/99 20 is 2.1 16 <1.0 5.2 <150
DS8-2-100799 10/07/99 18 35 22 15 <1.0 35 <150
DS-2-101199 10/11/99 17 34 2.1 15 <1.0 2.9 <150
DS§-2-2-101199 (DS-2 dup) 10/11/99 17 33 2.2 15 <1.0 2.7 <150
DS-2-101499 10/14/99 37 64 3.7 24 <1.0 5.4 190
D5-2-2-101499 (DS-2 dup) 10/14/99 33 57 33 22 <1.0 3.1 210
DS-2-102099 10/20/99 23 46 2.6 17 <16 <10 0.16
DS-2-102799 10/27/99 11 25 2.0 15 <10 <10 <150
DS-2-2-10279% (DS-2 dup) 10/27/99 12 26 i.9 15 <10 <10 <150
DS-2-110299 11/02/99 11 27 1.7 11 <10 <10 <150
DS-2-2-110299 (DS-2 dup) 11/02/99 11 27 1.7 11 <10 <10 <150
DS§-2-110999 11/09/99 3 8.6 <1.0 5.5 <1¢ <10 <150
DS-2-111799 11/17/99 1.4 2.7 <1.0 1.8 <10 <10 <150
DS2-2-11179% (DS-2 dup) 11/17/99 1.2 33 <1.0 2.1 <10 <10 <150
DS8-2-112399 11/23/99 2 4 <1.0 2.7 <10 <10 <150
DS-2-113099 11/30/99 29 7.3 <1.0 4.9 <10 <10 <150
DS-2-2-113099 (DS-2 dup) 11/30/99 2.9 7.1 <1.0 4.7 <10 <10 <150
DS§-2-120999 - 12/09/99 1.7 2.5 <1.0 22 <10 <10 <150
DS-2-121499 12/14/99 1 1.8 <1.0 <1.0 <10 <10 <150
DS-2-2-121499 (DS-2 dup) 12/14/99 1 1.9 <1.0 1.3 <10 <10 <150
DS-2-122099 12/20/99 2 32 <l.0 34 <10 <10 <150
DS-2-2-122099 (DS-2 dup) 12/20/99 1.9 5.1 <1.0 34 <10 <10 <150
DS-2-010600 01/06/00 <1.0 1.7 <1.0 1.2 <10 <10 <150
DS-2-2-010600 (DS-2 dup) 01/06/00 <19 1.7 <1.0 1.2 <10 <10 <150
DS-2.012600 01/26/00 1.4 2.1 <1.0 2.5 <10 <10 <150
DS-2-022300 02/23/00 1.1 <1.0 <1.0 <1.0 <10 <10 <150
8-2-032800 03/28/00 <1.0 <1.0 <1.0 <1.0 <10 <10 <150
DS-2-2-032800 (DS-2 dup) 03/28/00 <l.0 <1.0 <1.0 <1.0 <10 <10 <150
DS-2-042100 04/21/00 <1.0 <1.0 <1.0 <1.0 <10 <10 <150
DS§-2-053100 05/31/00 <14 <1.0 <1.0 <1.0 <10 <10 <150
DS-2-062900 06/29/00 <1.90 1.7 <1.0 1.8 <10 <i0 <150
DS-2-072100 07/21700 1.8 38 1.3 55 <10 <i0 <150
DS-2-082800 08/28/00 1.8 2.3 <1.0 29 <10 <i0 <150
BL-082800 (DS-2 dup) 08/28/00 1.8 23 <1.0 3.3 <10 <i0 <150
DS§-2-092600 09/26/00 <1.0 1.1 <1.0 2.0 <10 <10 <150
DS-2-102300 10/23/00 <1.0 1.1 <1.0 <1.0 <10 <10 <150
DS§-2-112000 11/26/00 1.4 1.8 <1.0 1.8 <10 <10 <150
BL-112000 {DS-2 dup) 11/20/00 1.2 1.9 <1.0 1.6 <]1G <10 <150
(Seep) 09/09/99 NS NS NS NS NS NS NS
SP-2.5-091799 09/17/99 99 240 43 400 80 NA NA
09/23/99 NS NS NS NS NS NS NS
09/27/99 NS NS NS NS NS NS NS
§P-2.5-093099 09/30/99 42 240 100 720 280 7.3 1,300
5P-2.5-100499 10/04/99 430 1,500 290 1,700 400 75 1,500
SEEP-100799 10/07/99 15 31 2.4 15 <10 2.4 <150
SEEP-101199 10/11/99 23 34 6.6 39 < 1.0 3.6 300
SEEP-101499 10/14/99 83 130 Y 49 1.4 11 430
SP-2.5-102099 10/20/99 170 740 25 210 <10 24 1,400
SP-2.5-102799 10/27/99 81 200 20 130 <10 <10 890
SP-2.5-110299 11/02/99 51 120 0 64 <10 <10 470 -
SP-2.5-110999 11/09/99 120 600 31 280 82 <10 3,800
SP-2.5-111799 11/17/99 100 320 2t 200 <10 <10 1.300
Sp-2.5-112399 11/23/99 18 65 5 46 <10 <10 360
SP-2.5-113099 11/30/99 23 78 6.3 62 <10 <10 400
Ron's Oil Gasoline Release
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Table 1

) e
Suthmary of Surface Water Monitoring Dat: 4
USEPA Method 82608 and USEPA Method 8021B DEQ Methed
Sample Date Benzene | Toluene | Ethylbenzene | Total Xylenes | Naphthalene | MTBE | NWTPH-Gx
entification Sampled | (ug/L) | (gl | (ug/L) (ue/L) (gl | (gL | ()
SP-2.5-120999 12/09/99 2 53 <l.0 4.6 <10 <10 400
§P-2.5-121499 12/14/99 1.1 23 <10 1.5 <10 <10 <150
SP-2.5-122099 12/20/99 43 13.0 <{.0 9.6 <10 <10 <i50
SP-2.5-010600 01/06/00 1.5 4.6 <i.0 3.9 <10 <10 <i50
SP-2.5-012600 01/26/00 1.4 4.8 <1.0 3.6 <10 <10 <150
SP-2.5-022300 02/23/00 1.5 5.7 <1.0 5.4 <10 <10 <150
BL-022300 (SP-2.5 dup) 02/23/00 1.8 5.7 <1.0 4.6 <10 <10 <150
03/28/00 NS NS NS NS NS NS NS
04/21/00 NS NS NS N3 NS NS NS
05/31/00 NS NS NS NS NS NS NS
06/29/CC NS NS NS NS NS NS NS
07/21/00 NS NS NS NS NS NS NS
08/28/00 NS NS NS NS NS NS NS
09/26/00 NS NS NS NS NS NS NS
10/23/00 NS NS NS NS NS NS NS
10/20/00 NS NS NS NS NS NS NS
DS-3-09099%9 09/09/99 23 KH < 1.0 7.4 < 1.0 7.9 NA
DS-3-091759 09/17/99 247 41.3 2.1 207 3.1 <1.0 NA
DS-3-092399 09/23/99 20 28 1.7 15 29 5.3 NA
DS-3-0927%% 09/277/99 23 29 1.6 14 1.2 55 <150
DS-3-093099 09/30/99 17 27 1.4 13 <1.0 42 <150
DS-3-2-093099 (DS-3 dup) |  09/30/99 18 28 14 12 <1.0 5.4 <150
DS-3-100499 10/04/99 17 28 1.5 12 <1.0 35 210
DS-3-100799 10/0,7/99 9.3 15 <1.0 7.0 <1.0 29 <150
DS-3-2-100799 {(DS-3 dup) 10/077/99 9.5 15 <1.0 6.6 <1.0 3.0 <150
D8-3-101159 10/11/99 13 23 <1.0 10 <1.0 2.3 <150
DS-3-101499 10/14/99 17 28 1.8 13 <1.0 32 <150
DS-3-102099 10/20/99 15 30 1.6 10 <10 <10 <150
DS-3-2-102099 {DS-3 dup) 10/20/99 15 29 1.5 10 <10 <10 <150
DS8-3-102799 10/27/99 4.3 13 1.4 10 <10 <10 <150
DS§-3-110299 11/02/99 2.9 59 <1.0 22 <10 <10 <150
D8-3-110999 11/09/99 <1.0 1.7 <1.0 <1.0 <10 <19 <150
DS-3-2-112099 (DS-3 dup) 11/09/99 <1.0 14 <1.0 <1.0 <10 <19 <150
DS-3-111799 [1/17/99 <1.0 1.6 <1.0 1 <10 <10 <150
DS-3-112399 11/23/99 <1.0 1.6 <1.0 <1.0 <10 <10 <130
DS-3-2-112399 (DS.3 dup) 11/23/99 <1.0 1.6 <1.0 <1.0 <10 <19 <150
11/30/99 NS NS NS NS NS NS NS
12/69/99 NS NS NS NS NS NS NS
12/14/99 NS NS NS NS NS NS NS
DS-3-122099 12/206/99 <1.0 <1.0 <1.0 <1.0 <10 <10 <150
01/06/00 NS NS NS NS NS NS NS
DS-3-012600 01/26/00 <1.0 <l.0 <1.0 <1.0 <10 <{¢ <150
DS-3-2-012600 (DS-3 dup) 01/26/00 <1.0 <1.0 <1.0 <1.0 <10 <10 <130
DS-3-022300 02/23/00 <1.0 <1.0 <1.0 <1.0 <10 <10 <150
DS-3-032800 03/28/00 <1.0 <1.0 <1.0 <10 <1 <10 <50
DS-3-042100 04/21/00 <1.0 <1.0 <l.0 <1.0 <10 <10 <150
DS-3-053100 05/31/00 <1.0 <1.0 <1.0 <1.0 <10 <0 <150
D8-3-062900 06/29/00 <1.0 1.8 <1.0 23 <10 <10 <150
BL-062900 (DS-3 dup) 06/29/00 7.0 17 2.1 16 <10 <10 <150
DS-3-072100 07/21/00 1.3 33 <1.0 3.6 <10 <[0 <i50
DS-3-082800 08/28/00 13 21 <1.0 2.2 <10 <10 <50
DS-3-092600 09/26/00 <1.0 <1.0 <1.0 <1.0 <10 <l <130
DS-3-102300 10/23/00 <1.0 <1.0 <1.0 <1.0 <10 <I¢ <150
DS-3-112000 11/20/00 <1.0 1.1 <1.0 1.3 <10 <1 <150
DS-4-090999 09/G9/99 44 6.1 <1.0 1.4 < 1.0 1.3 NA
D8-4-2-090999 (DS-4 dup) 09/09/99 4.1 5.8 <1.0 1.4 < 1.0 1.2 NA
DS-4-091799 09/17/99 8.7 i7.1 1.5 10.9 3.0 < 1.0 NA
DS-4-2-091799 (DS5-4 dup} 09/17/99 8.9 i7.5 1.6 116 3.4 <1.0 NA
DS-4-092399 09/23/99 4.0 7.1 1.0 6.9 2.6 < 1.0 NA
DS5-4-092799 09/27/99 6.6 53 <1.0 3.7 <1.0 < 1.0 <i50
DS8-4-093099 09/30/99 3.5 5.6 < 1.0 3.7 < 1.0 <1.0 <{50
DS-4-100499 10/04/99 25 45 <l.0 2.3 <1.0 <1.0 <150
DE-4-100799 10/67/99 2.1 3.9 <1.0 23 <i.0 <1.0 <130
DS-4-101199 10/11/99 2.0 4.5 <1.0 2.4 <1.0 <1.0 <i50
DS-4-101499 10/14/99 2.6 5.2 <1.0 3.2 <1.0 <1.0 <150
Ron's Oil Gaseline Release
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Table 1

Sufhmary of Surface Water Monitoring Data

D

USEPA Method 8260B and USEPA Method 8021B DEQ Method
Sample Date Benzene | Toluene | Ethylhenzene | Total Xylenes | Naphthalene | MTBE { NWTPH-Gx

Kdentification Sampled | (ugl) | (/L) |  (uglh) (ue/t) @) | Gem) | (uem)
DS-4-102099 10/20/99 1.9 4.0 <1.0 2 <10 <10 <150
DS-4-102799 10/27/99 3.6 12 1.6 10 <10 <10 <150
DS-4-110299 11/02/99 2.3 2 <1.0 1.4 <10 <10 <150
DS-4-110999 11/09/99 <1.0 1.7 <1.0 <1.0 <10 <10 <150
DS-4-111799 11/17/99 <1.0 1.3 <1.0 <1.0 <10 <10 <150
DS-4-112399 11/23/99 <1.0 1.2 <1.0 <1.0 <10 <10 <150

11/30/99 NS NS NS NS NS NS NS

12/09/99 NS NS NS NS NS NS NS

12/14/99 NS NS NS NS NS NS NS

DS-4-122099 12/20/99 <1.0 <1.0 <1.0 <1.0 <10 <10 <150

01/06/00 NS NS NS NS NS NS NS

DS-4-012600 01/26/00 <1.¢ <1.0 <1.0 <1.0 <10 <10 <[50
DS-4-022300 02/23/00 <1.0 <1.0 <1.0 <1.0 <10 <10 <150

(:3/28/00 NS NS NS NS NS NS NS

04/21/00 NS NS NS NS NS NS NS

05/31/00 NS NS NS NS NS NS NS

06/29/00 NS NS NS NS NS NS NS

07/21/00 NS NS NS NS NS NS NS

(8/28/00 NS NS NS NS NS NS NS

09/26/00 NS NS NS NS NS NS NS

10/23/00 NS NS NS NS NS NS NS

11/20/00 NS NS NS NS NS NS NS

UPS-1-090999 (9/09/99 < 1.0 <1.0 <1.0 < 1.0 <1.0 <1.0 NA

UPS-1-091799 09/17/99 <0.5 < 0.5 <0.5 <0.5 <2.0 < 1.0 NA

UPS-1-092399 (9/23/99 <1.0 < L0 < 1.0 <1.0 <1.0 <1.0 NA

09/27/99 NS NS NS NS N8 NS NS

UPS-1-093099 09/30/99 <1.0 <1.0 <1.0 <1.0 < 1.0 < 1.0 <150

, 10/04/99 NS NS NS N8 NS NS NS
UPS-100799 10/07/99 < 1.0 <10 <1.0 <1.0 <1.0 <1.0 <150

10/11/99 NS NS NS NS NS NS NS

UPS-101499 16/14/99 < 1.0 < 1.0 <1.0 <1.0 <1.0 <1.0 <150
UPS-1-102099 10/20/99 <1.0 <1.0 <1.0 <1.0 <10 <i0 <150
UPS-1-102799 16/27/99 <1.0 <1.0 <1.0 <1.0 <10 <10 <150
UPS-1-110299 11/09/99 <1.0 <1.0 <1.0 <1.0 <10 <10 <150
UPS-1-110999 11/02/99 <1.0 <1.0 <1.0 <1.0 <10 <10 <150
UPS-1-111799 11/17/99 <1.0 <1.0 <1.0 <1.0 <10 <{0 <{50

11/23/99 NS NS NS NS NS NS NS

11/30/99 NS NS NS NS NS NS NS

12/09/99 NS NS NS NS NS NS NS

12/14/99 NS NS NS NS NS NS NS

12/20/99 NS NS NS NS NS NS NS

01/06/00 NS NS NS NS NS NS NS

01/26/00 NS NS NS NS NS NS NS

02/23/00 NS NS NS NS NS NS NS

03/28/00 NS NS NS NS NS NS NS

04/21/00 NS NS NS NS NS NS NS

05/31/00 NS NS NS NS NS NS NS

06/25/00 NS NS NS NS NS NS NS

07/21/00 NS NS NS NS NS NS NS

08/28/00 NS NS NS NS NS NS NS

09/26/00 NS NS NS NS NS NS NS

10/23/00 NS NS NS NS NS NS NS

11/20/00 NS NS NS NS NS NS NS

NOAA Toxicity Levels - Spawning" 183 94 112 145 35 NE 160

NOAA Toxicity Levels - Non-spawning” 731 375 449 592 220 NE 641

DEQ Level II Sereening Benchmark Values® 130 9.8 73 13 620 NE NE

[Notes:

USEPA = United States Euvironmentai Protection Agency

DEQ = Oregon Department of Environmental Quality
= Samples Collgeted prior to 10/20/99 were anlyzed using USEPA 8260. Subsequent samples were analyzed using USEPA Methed 8020

ng/L = Mictograms per liter (parts per billicn)
MTBE = Methyi-tert-butyiether

NOAA = Naticnai Qceanic and Amospheric Administration
% = DEQ Guidance for Ecological Risk Assessments , Surface Water - Fresh, Aquatic

* = Sample collected adjacexﬁ to seepage area

** = A sample was not collected due to the pump house being shutdown fer the season.

*x¥ = Sample collection at this location will performed on a meathly basis.
= MOAA toxicity levels based on fresh water steethead toxicity studies, Bellingham, WA

NE = Not established
NA = Not analyzed
NS = Not sampled

E\C:\Projects\Reponse’2 1 62-002\Swsamp. xistswatyjs
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Attachment T13

= Uregon

John A. Kitzhaber, M., Coverner

Mr. Ron La Franchi

Department of Environmental Quality
Westermn Region
1102 Lincoln
Suite 210

Eugene, OR 97401

February 3, 2000

541) 686-7838
Ron’s Oil Company (G41)

580 North Central Street
Coquille, Oregon 97423

Re: NOTICE OF NONCOMPLIANCE
ENF.-WRE-WQ-2000-001
CERTIFIED: Z 212 744 610

Dear Mr. La Franchi:

On August 23, 1999, a Ron's Oil Company tanker truck carrying 11,000 gallons of gasoline was
involved in a collision on Oregon Highway 126 near milepost 19, The tanker truck ran off an
embankment and landed approximately 150 feet from Knowles Creek. Approximately 4,500
gallons of gasoline was released to soil at the spill site. In early Seprember, 1999, gasoline
constituents began to be detected in Knowles Creek. Beginning on September 17, 1999, gasoline
was observed o be seeping into Knowles Creek.

A violation of Oregon Statutes (ORS) pertaining to water quality occurred as a result of the
gasoline spill, as follows:

Violation [Class One]

Except as provided in ORS 4688.050, no person shall cause pollution of the waters of the
state or place or cause te be placed any wastes in a location where such wastes are likely
to escape or be carried into the waters of the state by any means (ORS 468B.025(1)(a)).

This is a Class One violation and is considered to be a serious violation of Oregon environmental
law. Therefore, we are referring this violation to the Department’s Enforcement Section with a
recommendation to initiate a formal enforcement action. A formal enforcement action may
include a civil penalty assessment in an amount up to $10,000 for each day of violation.

You should take all necessary actions, such as improved maintenance, review of company policy,
training of employees, etc., to prevent another spill of hazardous substances and pollution of the
waters of the state,

If you have any questions concerning this matter, please contact me at 541-686-7838 x 228.

Singerely, @
@aui S. (Max) Rosenw
Project Manager/Hydrogeologist

PSR:psr
Ronsnen.doc

Ce:  Keith Andersen, WRE/DEQ
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To:

Attachment TI1l4

}HECEVE
JANZGZDUUD

STATEWIDE ENFORCEMENT SECTION

DEQ ENFORCEMENT SECTION DEPARTMENT OF ENVIRCNMENTAL QUALITY
Enforcement Referral_for violations of open burning, on-site sewage disposal, an& AI(?,
WQ, SW violators who are not permittees.

Yiolator: dl\'ai}ion's Oil Company ; 3 [ cowe 'y 3 D s fd‘ C
County: Lane -

Program: wQ Region: WR
Recommended Enforcement Action: CP
Attachments:
X] NON ] Diagrams <]  Inspection Reports
[] Permit [] Addendum’s [] Witness Statements
[} Letters X]  Sample Results [ | Smoke Certification
] Memos [] Original Photos [ ] Chain of Custody Form
[[] E-mails [] Complaint Forms
ﬂ% bb
CLEARANCES:  Paul S. (Max) Rosenberg) ﬂ/ | { 7 / 20
Prepared by / &f /f / Date
4L /
Keith Andersen p /i / A A _“-"__ ?”L/ o/
Manager / e Daté !
NeitMullane _ _____
Administrator Date

ENFORCEMENT SECTION USE ONLY

Case Number: _WP_M: /é»{’ -dWE-o0~0019
Review By & Date: Cﬂ(ﬂfom h ?—/’499

Assigned to & Date: %noh’)m A '5///!/90

Investigation Completion Date: _'Z%]’_
NON Date:

Violatton(s): ater e fodse

Location: _ M@J Ef{'l@b\

Comments: &[;rc/*@’a L0y ot e MW @dﬂdjbbﬂm gits [ stote
Co 240- Oz 0OH2(2)




INVESTIGATION DETAILS:

1. Who is the responsible party? If the violator is a corporation list the registered agent's
name and address, If the violator is an assumed business name list all parties of interest
and their addresses. If the violator is an individual give complete name and address.

Ron La Franchi, Ron's Qil Company, 580 North Central Street, Coquille, Oregon
97423 ‘

2. In general, what are the violations?

Discharge of waste to walers of the state without a permit

3. What did you observe?

See attached EPA "Progress Polrep" dated August 26, 1999 for information on spill
scene (EPA was in the lead for the emergency response phase of the cleanup). 1

personally observed gasoline-contaminated soils at the spill site, and gasoline seepage
into nearby Knowles creek.

4, When did the violation(s) occur?

Aupust 23. 1999

5. Where did the violation(s) occur?

Oregon Highway 126 near milepost 19, about three and one-half miles east of
Mapleton. Oregon, at the Knowles Creek bridge

6. Where did the violation occur on the property?

See attached Vicinity Map and Site Map

7. Why did the violation(s) occur?

A Ron's Oil tanker truck carrying 11.000 gallons of gasoline was involved in a
collision, The tanker truck ran off an embankment and landed approximately 150 feet
from Knowles Creek, spilling approximately 4,500 galons of gasoline. The cause of
the accident is discussed in the attached Oregon State Police accident report (Case
Number 99-326071

8. List the primary statutes and OARs that were violated.

ORS 468B.025(1)(a)




10.

11.

12,

List and briefly describe the evidence in support of the above violations.

See attached EPA Progress Polrep and Oregon State Police report. See also attached

laboratory results from a sample of contaminated soil at the spill site, and a table
summarizing gasoline constituent concentrations detected in Knowles Creek

What were the impacts of the violation(s) on people, the environment, property, or
wildlife. Describe the amounts of the materials involved, toxicity of the materials,
duration of the violation(s), opacity, etc.

The primary immediate concern was the potential for acute contamination of Knowles
Creek. Threatened and/or endangered fish species (salmonids) are known to inhabit
Knowles Creek in the vicinity of the spill site. However, no accute affects were
observed {e.g., no dead or sick fish or aquatic life), likely due to the effectiveness of
the emergency response actions, which included removal of approximately 3,000 cubic
yards of contamined soil. However, the soil removal did not prevent gasoline from
reaching and contaminating groundwater and surface water in Knowles Creek. The
primary concern related to the contamination in Knowles Creek was that it might
interfere with or prevent the migration and/or spawning of salmonids in the creek.
However, it appears at this time that the contaminant concentration in Knowles Creek
were not sufficiently high to affect salmonid migration or spawning.

Human health risks are considered minimal due to the remote location of the spill. A
low likelihood exists that downgradient groundwater wells could be impacted.

At the time of the spill, the impacted property was owned by Hancock Timber
Resource Group (1800 Cooper Point Road SW. Building No, 12, Olympia, WA 98502,
Att: John Davis, Wester Regional Manager), but Hancock was marketing the property
for sale. In addition to the physical disruptions at the site (remgval of trees, excavation
of soil, presence of residual contamination in soil and groundwater), the spill may have

caused some complications concerning the sale of the site. It is my understanding,
however, that the property has now been sold.

Did you interview the violator or one of its employees? Describe your interview and
the violator's statements. Did the violator admit to the violations?

No

Was the violator cooperative in correcting or trying to correct the violation(s)?
Explain,

Initial confusion as to whether Ron's Qil, or Ron's Qil insurance carrier, would be in
charge of the cleanup may have caused some delays in mobilizing resources to conduct

spill response (see EPA Polrep). However, once it was determined that the insurance




company would be responsible to manage the cleanup, the response was and continues
to be excellent.

13.  Has the violation(s) been corrected? Explain which violations have and which have not
been corrected.

Yes. The spill cleanup has been successful in protecting ecological receptors in
Knowles Creek. The residual contamination is unlikely to cause significant future harm
to public health, safety, welfare and the environment. T.ong-term response actions
continue in an attempt to minimize ongoing discharges of contaminated groundwater to

Knowles Creek, to reduce levels of groundwater contamination, and assure contaminant
concentrations remain below levels of concern.

14.  Did the violator gain an economic benefit as a result of the violation(s)? If yes, state
how much and show in detail how you determined that amount.

I don't think so.

15. Do you have any information concerning the economic condition (hardship) of the
violator?

No

16.  Is there any specific compliance request you want to have stated in the cover letter? If
this action includes an Order, list what you want ordered and give the time frames
within which you would like submissions and/or compliance from the date the Order is
issued.

The spill response has been and continues to be excellent. Tt is possible that the limit of
the policy will be reached before the response has been completed. At that point we
will have to go to Ron’s Qil directly to fund the ongoing response. I don’t know how
this might affect the response. In general, I think it would be good for the cover letter
to request Ron's Oil to take all necessary actions, such as improved maintenance,

review of company policy, training of employees or increase staffing, etc.. to prevent
another accident and spill,

17.  Has there been any previous civil penalties or orders issued to this violator?

No

18.  Comments or additional information which you believe will help us in reviewing this
case:

No

ronsenforcereferral
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I. INTRODUCTION AND OVERVIEW

The Oregon Department of Environmental Quality (DEQ) works to preserve and improve the
ecological integrity of the State’s land, water and air. DEQ operates under a combination of
federal and state laws delegated by the US Environmental Protection Agency, the Oregon
legislature, and the Oregon Environmental Quality Commission (DEQ’s rule-making and
adjudicative body). According to the conferred authority, the agency obtains and maintains
compliance with environmental laws through a variety of regulatory tools.

Because most businesses and individuals have the goodwill and initiative to protect public
health and the environment by voluntarily complying with the laws, DEQ emphasizes
education and technical assistance. These cooperative efforts create the best environmental
resulis through pollution prevention and regulatory compliance. However, any successful
regulatory program must incorporate an enforcement mechanism to deter those entities that
do not take the initiative to achieve compliance on their own. Enforcement is also needed to
maintain fairness among those who expend the resources and make the effort to comply with
environmental laws, and those who seek to avoid costs of lawful compliance. For these
reasons, DEQ remains committed to an ecffective, consistent, and visible enforcement
program, in addition to its collaborative programs.

Of the formal enforcement actions the Department issued in the year 2000, DEQ issued more
penalties for more penalty money in the Water Quality Program than any other. (See Table I).

Table 1. A summary of the NONs and formal enforcement actions issued, in 2000, in all program

areas. NON=Notice of Noncompliance; NPV=Notice of Permit Violation; O=0Order; CP=Civil Penalty

Assessment; WMC=Waste Management & Cleanup. Total

Formal Total

Program area NON NPV 4] cr CP/O Actions Penalities

Air Quality 556 0 3 54 11 64 $447,438
Water Quality 464 27 10 45 7 &9 $494 859
WMC 497 1 2 21 23 47 $439.897
Total 1,517 28 15 120 a7 200 $1,382,194

In 2000, DEQ assessed nearly $1.4 million in penalties (see figure 1 on following page).
While these penalty amounts are not an accurate or complete measure of whether overall
compliance with environmental laws is increasing or decreasing, they indicate that continued
vigilance is necessary to assure all sources are meeting their environmental responsibilities.
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Figure 1. Summary of the total number of penalties issued each year from 1985 through
2000, and the dollar amount attributable to each program for cach year.



II. TOOLS FOR ENFORCEMENT

A. ADMINISTRATIVE ENFORCEMENT

1. Notice of Noncompliance (NON) - By rule, the Department must issue a NON for every
documented violation regardless of its relative significance or environmental impact. A NON
is not a formal contestable document and therefore does not include any penalty or
appealable order. It informs a person of a violation and the consequences of the violation,
and may state a schedule of actions required to resolve the violation or remediate the effects
of the violation. Approximately 85% of NONs do not result in subsequent formal
enforcement action.

2. Notice of Permit Violation (NPV) — An NPV is issued for violation of solid waste
disposal permits (excluding subtitle D permits) and wastewater permits. An NPV specifies
the violation, and states that a civil penalty will be imposed for the permit violation unless
the permittee submits one of the following to the Department within five working days: (1) a
statement certifying that the permitted facility is in compliance with the permit; or (2) a
written proposal to bring the facility into compliance with the permit within the shortest time
possible. If any approved compliance schedule provides for a compliance period of greater
than 6 months, the Department is required to incorporate the compliance schedule into an
Order that provides for stipulated penalties in case the compliance schedule is not met. An
NPV carries no appeal rights and may not include a civil penalty. However, after the first
NPV in any 36 month period, the Department may send the violator a Notice of Civil Penalty
Assessment without any further formal warning or notice.

3. Notice of Civil Penalty Assessment (CP) — DEQ may initiate a formal enforcement action
in which the Department assesses a civil penalty for a violation of any environmental statute,
rule, order or permit. A civil penalty may be coupled with a Department or Commission
Order. Penalties are calculated according to a formula given in Oregon Administrative Rule
{(OAR) 340-012-0045 which considers the classification, magnitude, and duration of the
violation; and the violator’s history, mental state, and cooperativeness. The penalty may
contain a non-punitive estimate of the economic benefit received through noncompliance.
Inclusion of this estimate is intended to take away the economic advantage the violator
gained over its competitors. If the violation creates an imminent likelihood for extreme
hazard to public health or causes extensive damage to the environment, OAR 340-012-
0049(7) adopted pursuant to ORS 468.996, directs DEQ to assess a penalty of $75,000 if the -
alleged violator acted intentionally and $100,000 if he or she acted flagrantly. The recipient
of a CP may appeal the action by filing a request for hearing and an answer to the charges
within 20 days of service of the CP. With few exceptions, penalty money does not return
directly to DEQ, but is paid to the General Fund of the State Treasury.,

4. Department Ovrder or Commission Order (O) — A formal Order includes a schedule of
requirements designed to bring the recipient into compliance with the environmental
regulations and/or to require the recipient to remediate the effects of the violation.
Commission orders may be issued by the Environmental Quality Commission or by the
Director on behalf of the Commission. Department Orders are issued by the Director or an
authorized representative. The recipient of the Order generally may appeal the action. In




some circumstances, for example if the Order was issued as the result of an emergency, the
recipient has no pre-enforcement appeal right and may suffer treble damages for costs
incurred if the Department is forced to respond to the emergency with its own resources.
Violation of a Final Order is, in itself, a violation which may be subject to civil penalty.

5. Mutual Agreement and Order (MAQO) - Formerly known as “Consent Order” or
“Stipulation and Final Order,” an MAO is a formal document composed of two integrated
parts: (1) a negotiated agreement signed by the regulated party and the Director on behalf of
DEQ and (2) a Final Order signed by the Director on behalf of the Commission. An MAO
may include a schedule of requirements or limitations on the regulated party, and may
contain stipulated civil penalties for past or ongoing violations. It may provide for stipulated
civil penalties for violations of the Order. An MAQ is designed to finalize a formal
enforcement action through settlement or other negotiated resolution.

6. Penalty Demand Notice (PDN) — A PDN is a formal letter from the Department notifying
a respondent that its actions have violated the terms of an MAO and that stipulated penalties
as described in the MAQ are due. A PDN is contestable, but the issues on appeal are limited
by the provisions of the MAO.

B. CIvIL INJUNCTIVE RELIEF

The Commission has the power to seek equitable remedies in circuit court, including
temporary injunctions in cases of emergency and permanent injunctions where circumstances
warrant such.

C. CRIMINAL PROSECUTION

Under Oregon law, extreme violations of most environmental statutes, rules, orders, and
permits can be prosecuted criminally. Environmental misdemeanors can be punmished by up
to $10,000 or $5,000 and 1 year in prison, depending on the violation. The most egregious
environmental felonies can be punished by up to $1,000,000 and 15 years imprisonment. For
some examples of criminal convictions for 2000, see page 19.



III. PROGRAM DEVELOPMENTS

A. ENFORCEMENT QUTREACH

Perhaps the most important aspect of enforcement is that would-be violators are deterred
after learning the potential consequences of noncompliance. In order to inform the regulated
public about ongoing enforcement efforts, DEQ issues public statements on all penalties
describing the violations and their environmental consequences. In 2000 Enforcement staff
spoke at several law conferences, university classrooms, and trade-group meetings to discuss
the role of enforcement in environmental compliance, and to explamn how businesses and
individuals can avoid or minimize the consequences of enforcement through cooperation and
compliance.

B. SUPPLEMENTAL ENVIRONMENTAL PROJECTS PROGRAM

Under DEQ’s Supplemental Environmental Projects (SEPs) program, the Department may
mitigate a part of a civil penalty if the violator conducts a project that benefits human health
or the environment in Oregon. Projects benefiting pollution prevention and/or the local area
in which the violation occurred are preferred. The internal management directive governing
this program states that the Department may approve a SEP when (1) the penalty to be
mitigated is $2,000 or greater, (2) the project is not otherwise required by law, and (3) the
project does not create a market advantage for the violator. Furthermore, the project should
not involve an inordinate amount of DEQ staff time to plan, arrange, implement, monitor, or
follow-up. The Department generally relies on the violator to come forward with suggested
projects. During 2000, DEQ received several proposals for SEPs. Of these, the Department
approved the following: :

e Coos County is mitigating a $42,510 penalty with a $34,008 SEP by installing new
groundwater monitoring well equipment at the Beaver Hill, Joe Ney, and Bandon
landfills, using the equipment to collect data, and reporting the information gathered to
DEQ. :

* Coos County mitigated a $8,276 civil penalty with a $9,500 contribution towards a
project to rebuild three culverts that pass streams under county roads. The goal of this
project was to improve salmonid access to approximately 9% miles of stream for juvenile
and adult spawning habitat, The County provided labor, materials and equipment toward
several key steps in the project.

e Evanite Fiber Corporation mitigated a $18,476 penalty with a $10,941 SEP by installing
a “Stormceptor” settling chamber at its Hardboard facility in Corvallis in order to reduce
suspended solids which enter the storm drain and ultimately flow into the Willamette
River, thereby enhancing water quality.

e Hawthome Ridge - Portland, LLC is mitigating a $39,600 penalty with a $30,000
donation to the City of Portland Bureau of Environmental Services' Johnson Creek
Revegetation Program. Working primarily with private property owners, the program
includes removal of exotic plant species, site preparation, revegetation using native
plants, animal damage protection, and monitoring and maintenance.




Miles Fiberglass, Inc. mitigated $974 of its $6,069 civil penalty by purchasing, installing
and operating an acetone recovery solvent still at its Oregon City location at a cost of
$16,265. Purchase of the still allowed Miles Fiberglass to reduce the amount of
unregulated still bottoms, which were being put in the landfill by 30%-35%.

Skyport Properties of Oregon, LTD mitigated $600 of its $3,000 civil penalty by agreeing
to sponsor and fund a portion of a Watershed Revegetation Program with the City of
Portland’s Bureau of Environmental Services. Skyport Provided $11,105 of the project’s
$27,763 total costs, which provides for the restoration and maintenance of approximately
3.5 acres of riparian vegetation along the Columbia and Whitaker Sloughs through 2005.



IV. SUMMARIES AND STATISTICS BY DIVISION

“A. AIR QUALITY

Table II. A summary of the NONs and formal enforcement actions issued, in 2000, for
violations of air quality law. CP includes CP and PDNs; MAQOs with penalties are counted
as CP/O; MAOs without penalties are counted in the O column. See footnote for
abbreviations.
Total

Formal Total
Program area  NONs  NPVs 8) CcP CP/QO___ Enf. Penalties
Asbestos 103 0 1 18 1 20 $152,698
ACD Permits 72 0 0 12 0 12 $56,740
Empl. Commute 35 0 0 0 3 3 $9.988
Open Burning 246 0 0 18 0 18 $150,802
Title V Permits -49 0 2 7 3 12 $77,210
Miscellaneous 51 0 0 0 0 0 0
TOTAL 556 0 3 55 7 65 $447.438

1. Asbestos — The Department regulates asbestos because asbestos is a known carcinogen for
which no safe level of exposure is known. In most cases, only a specially licensed contractor
who must follow legally prescribed work practices and disposal methods, which are designed
to prevent asbestos fibers from becoming airborne, can disturb asbestos-containing material.

Below is a table of parties receiving formal enforcement action for asbestos violations in
2000:

] Name Location Action | Penalty Status

ASHMORE, VIRGINIAL & BEAVERTON, Ccp $7,200:CCH held

PAUL WASHINGTON

CARR CHEVROLET, INC. BEAVERTON, CP $3,000;Paid
WASHINGTON

CEDILLO, DARLENE BROOKS, MARION O Complied

CURLY'S DAIRY, INC. and SALEM, MARION CP $7,200iPaid

WILCOX DAIRY FARMS, L.L.C.

FG & T CONSTUCTION, INC.  |PORTLAND, CP $3,600;Paid
MULTNOMAH

GLODT, JAMES MONMOUTH, POLK CP $8,400:Settled $6,000; PP

INSULATION REMOVAL "~ ICORVALLIS, BENTONICP $2,400{Reduced to $600 at CCH;

CORPORATION paid

JC GENERAL CONSTRUCTION, |SALEM, POLK CP $9,600!Contested

INC,

JENSEN BROTHERS REDMOND, Cp $1,200!Default; DOR; lien

INVESTMENTS, LLC DESCHUTES

JENSEN, ROBERT A. MEDFORD, JACKSON ;CP $54,640{Contested

JOHN'S WATERPROOFING CO. iSILVERTON, MARION iCP $7,200:Settled $5,000, PP; paid

LEE'S CARPET CENTER, INC. MEDFORD, JACKSON iCP $6,000{Contested

DBA/LEE'S CARPETMAX

LUCAS, RANDY BEND, DESCHUTES |{CP $2,035{Settled $1,535; paid

Abbreviations: See Appendix L.




Asbestos, continued:

Name Location Action | Penalty | Status
MIKKELSON, PEDER B. PORTLAND, Cp $6,000! Settled $4,800; PP; default;
MULTNOMAH DOR,; lien
MILNE, JAMES S. PORTLAND, Cp $3,600:Paid
MULTNOMAH
OREGON DEPT OF HUMAN SALEM, MARION Cp $800!Paid
RESOURCES, OR STATE
HOSPITAL :
SIDING MART, INC. SWEET HOME, LINN |CP $3,000iSettled $550; paid
SLEVCOVE, HARRY DBA/ A TURNER, MARION CP $9,600{Contested
HAUL OF FAME
STACEY, DAN & STACEY, BROOKS, MARION  ICP/O | $11,223|Settled 30
STARLA
TEKTONIKS CORP. PENDLETON, Cp $6,000/Paid
UMATILLA

2. Open Burning — The open burning of plastics, garbage and other materials that produce
dense smoke is prohibited statewide because the smoke can contain toxic materials. Open
burning of agricultural, construction, demolition, and yard debris is allowed at certain times
of the year in some non-urban areas of the State. The smoke from all of these sources
contributes to concentrations of “PM;y” (particulate matter less than 10 microns) and of
“PM; 5" (particulate matter less than 2.5 microns). These particles, especially the latter, tend
to be breathed very deeply into the lungs and may contribute to respiratory cancer. Most
open-burning cases were referred from fire departments responding to problem sources.
Below is a table of parties receiving formal enforcement action for open-burning violations

in 2000:

Name Location Action | Penalty Status
BUCHANAN, FRED BEND, DESCHUTES (CP $1,241iSettled $641
DAHL, BILL DBA/ 3-D LAKESIDE, COOS CP $1,578 Settled $589; paid
CONSTRUCTION
ETZEL, DON TURNER, MARION CP $10,000:Defaunlt, DOR; lien
FERGUSON, WILLIAM HENRY :MEDFORD, JACKSON (P $500/Paid
HARTZ, RON PHILOMATH, Cp $4,006) Default; DOR; lien

BENTON
JANTZER ENTERPRISES, INC. |GRANTS PASS, Cp $1,750iPaid
JOSEPHINE
LOWDER, JERRY TURNER, MARION CPp $4,462 Settled §1,600; paid
MARTIN, THOM MEDFORD, JACKSON iCP $4,617{Contested
MIGNOT, WILLIAM GRANTS PASS, CP $3,675:Settled $3,675; PP
JOSEPHINE
NATIVIDAD, TODD SALEM, MARION Cp $3,633:Sertled $1,383; paid
SHOCKMAN, JEROME., MILTON- CPp $1,021 Paid
DBA/W.J. SHOCKMAN & SON FREEWATER,
UMATILLA
TALENT IRRIGATION TALENT, JACKSON (CP $836|Paid
DISTRICT
TIMMERMAN, LYNNE PENDLETON, Cp $100,000:Contested
UMATILLA

Abbreviations: See Appendix I




Open Buming, continued:

Name Location Action | Penalty Status

TORGESCN, JOHN P. CANBY, CP $1,053Settled $800; PP
CLACKAMAS

WEISGRAM, WILLIAM TURNER, MARION CP $1,817Settled $1,817 PP

WELDON, VERN TILLAMOOK, CP 36,296!Seitled $2,027; PP
TILLAMOOK

WHALEN, SEAN KEIZER, MARION CP $1,000:Settled $500; paid

WITTRIG, JOHN W. LEBANON, LINN CP $2,917:Paid

3. Employee Commute Option — All Portland-area businesses with 50 or more employees at
a single site must plan and provide incentives for their workers to reduce commute trips to
the work site by 10 percent within three years. Compliance is based on employers making a
"good faith effort" toward the goal by implementing trip reduction strategies and surveying
employees. Below is a table of parties not meeting this standard and receiving formal
enforcement action for employee-commute option violations in 2000:

Name - Location | Action | Penalty Status

BONITA PACKAGING PORTLAND, CP/O 1$2,638 iPaid

PRODUCTS INC, DBA/ BONITA {WASHINGTON

PIONEER

FAMILIAN NORTHWEST, INC. :PORTLAND, CP/O 183,595 :Settled $3,195; paid
MULTNOMAH

GAMBEL INC, DBA/ PEPSI PORTLAND, CP/O ($3,755 (Paid

COLA BOTTLING CO. OF MULTNOMAH

PORTLAND

4. Permit Violations — The Department uses a permitting process to regulate sources of air
contaminants in the state. The permits assure that the most appropriate pollution control
technologies are used and that the sources do not exceed certain emission limitations.
Sources having less “potential to emit” contaminants operate under a state Air Contaminant
Discharge Permit. Below is a table of parties receiving formal enforcement action for

violations of state Air Contaminant Discharge Permits in 2000:

Name Location Action| Penalty Status

4-R EQUIPMENT L.L.C. BEND, DESCHUTES iCP $1,509:Paid

BENTON, FARRIS B. & JUDY L. BURNS, HARNEY CP $1,183:Paid

DBA/BENTON ROCK

PRODUCTS :

BYERS ACQUISITION CORP. PORTLAND, Cp $3,000{Contested
MULTNOMAH

CIRCLE CONSTRUCTION CO. MULTNOMAH CP $4,358:Paid

GEORGIA-PACIFIC RESINS, ALBANY, LINN CP $18,067:Paid

INC,

MEDPLY, INC, WHITE CITY, CP $3,600{Settled $1,200; paid
JACKSON

MOORE, EUGENE A. DESCHUTES CP $16,702 Contested

MORRILL ASPHALT PAVING HERMISTON, CP $3,004:Paid

CO., INC. UMATILLA

Abbreviations: See Appendix L.




Air Contaminant Discharge Permits, continued:

Name Location Action| Penalty Status
OCHOCO LUMBER COMPANY {GRANT CP $1,500{Paid
DBA/ MALHEUR LUMBER
COMPANY
PORTABLE ROCK BURNS, HARNEY CP $1,200:Paid
PRODUCTION CO. & BESSETT,
LONNY
ROSS BROS. & COMPANY, THE DALLES, WASCO CP $1,143Upheld at CCH; paid
INC,
SUNDANCE ROCK, INC, WINSTON, JACKSON (CP $1,414:Paid

Air contaminant sources with the largest “potential to emit” must operate under a state-
written, federally-approved Oregon Title V Operating Permit. Below is a table of parties
receiving formal enforcement action for violations related to violations of Title V Permits in

2000:

Name Location Action | Penalty Status

AQUA GLASS WEST, INC. KLAMATH FALLS, MAGO | $13,890{Paid
KLAMATH

BEAVER MOTOR COACHES, BEND, DESCHUTES (CP $4,5001Paid

INC.

DANNER SHOE PORTLAND, O

MANUFACTURING CO. MULTNOMAH

EAGLE-PICHER MINERALS, |VALE, MALHEUR O Complying

INC,

FORT JAMES OPERATING CLATSKANIE-- Cp $1,300:Paid

COMPANY WAUNA MILL,
CLATSOP

GUNDERSON, INC. PORTLAND, CP $1,800iPaid
MULTNOMAH

OCHOCO LUMBER COMPANY PRINEVILLE, CROOK iCP/O | $10,437;Settled $8,677; paid

OREGON SANDBLASTING & [TUALATIN, CP $1,400Paid

COATING, INC, WASHINGTON

ROYAL OAK ENTERPRISES, WHITE CITY, CP $1,400;Paid

INC. JACKSON

SMC CORPORATION (HARNEY HINES, HARNEY cr $3,000{Paid

COACH WORKS)

TDY INDUSTRIES, INC., FKA/ {ALBANY, LINN MAOQO $5,400;Paid

TELEDYNE INDUSTRIES, INC

WILLAMETTE INDUSTRIES, :ALBANY, LINN Ccp $34,083 Paid

INC.

Abbreviations: See Appendix 1.
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B. WATER QUALITY

Table III. A summary of the NONs and formal enforcement actions issued, in 2000, for
violations of water quality law. CP includes CP and PDNs; MAOs with penalties are
counted as CP/O; MAOs without penalties are counted in the O column. See Appendix 1 for
abbreviations.

Total

Formal Total

Programarea NONs NPVs o CP CP/O____Enf. Penalties
Industrial 126 4 1 16 3 24 $333,306
Municipal 96 8 8 6 1 23 $34,500
On-site 118 0 0 10 1 11 $30,633
Domestic waste 53 11 1 8 1 21 $64,620
Stormwater 71 4 0 5 1 10 $31,800
0 45 7 89 - $494 859

TOTAL 464 27 1

1. Industrial Waste — Most sources that do not dispose of contaminated wastewater through
a public treatment works, dispose of it under a permit with DEQ. If the method of disposal is
treatment and disposal into state waters, the source operates under a National Pollutant
Discharge Elimination System (NPDES) permit. If the source disposes of the water to land
or by evaporation, the source operates under a state Water Pollution Control Facility (WPCF)
permit. Sources that reclaim water by treatment and subsequent use as non-food crop
rrigation operate under either an NPDES or WPCF permit, depending on whether they have
any discharge to state waters. Below are the formal enforcement actions for industrial-waste
violations in 2000:

Name Location Action | Penalty Status
BIONIC BROOM JANITORIAL (PORTLAND, Cp $10,200|Contested
INC. MULTNOMAH
CLAUSEN, MAX AND LILLIL, COOSBAY, COOS NPV  na. NPV response accepted
DBA/CLAUSEN OYSTERS '
DEPENDABLE AUTO UNION Cp $6,000{Paid
SHIPPERS, INC.
HENDRICKSON WELL

WESTFIR, LANE CP $3,000|Settled $2,400; PP
DRILLING, INC. '

HUFF, REGGIE D. SCAPPOOSE, CP $1,400|{CCH held; appeal to EQC
COLUMBIA '

J.H. BAXTER & COMPANY LANE MAO | $25,000|Paid

J.R. SIMPLOT COMPANY HINKLE, UMATILLA :CP $1,600Paid

JELD-WEN, inc. KLAMATH FALLS, NPV  ina. NPV response accepted
KLAMATH

LUNDEEN, DENNIS, YONCALLA, NPV Ina. NPV response accepted

DBA/SEPTI-CLEAN DOUGLAS

MIDWAY MOTORS POWER NEWPORT, LINCOLN CP $1,200{Paid

CHRYSLER DBA/POWER

CHRYSLER PLYMOUTH

DODGE

MITSUBISHI SILICON SALEM, MARION CPp $124,800;Contested

AMERICA CORPORATION

Abbreviations: See Appendix 1.
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Industrial Waste, continued:

Name Location Action | Penalty Status
OCEAN TERMINALS CO. NORTH BEND, COOS CP $8,954 Settled $3,838; paid
OREGON METALLURGICAL JALBANY, LINN CP $4,800:Settled 34,800 with new O
CORPORATION
PACIFIC CHOICE SEAFOOD, ALBANY, LINN CP $1,551{Settled $1,100; paid
INC. DBA/ INLAND QUICK
FREEZE & STORAGE
PACIFIC WOOD LAMINATES, IBROOKINGS, CURRY ;CP $3,000iPaid
INC,
PATEL, MAGANBHAL OAKLAND, DOUGLASINPV  na, NPV response accepted
NEWELL, CHARLES O., ET AL
SAFEWAY, INC. MYRTLE POINT, CP/O $3,600iPaid

COO0S

SMURFIT NEWSPRINT OREGON CITY MILL, :CP $96,280iPaid
COMPANY CLACKAMAS .
SNAKE RIVER ONTARIO, MALHEUR CP $4,121iPaid
CORRECTIONAL INSTITUTION
STRUBEL, JACK AND MERLIN, JOSEPHINE CP/O $3,000:Contested
STRUBEIL., CHERYT,
TDY INDUSTRIES, INC., AILBANY, LINN Ccrp $20,000/Paid
FEA/TELEDYNE INDUSTRIES
TELEDYNE INDUSTRIES, INC. iMILLERSBURG, LINN [CP $11,800i{Paid
THE AMALGAMATED SUGAR INYSSA, MALHEUR Cp $3,000/Paid
COMPANY, LLC
UNION PACIFIC RAILROAD UMATILLA MAO

2. Municipal Waste — Domestic sewage wastewater is disposed in the same manners as
industrial wastewater. Raw sewage is a health hazard becaunse of the pathogenic parasites it
may contain. Many mumnicipal sources entered into formal agreements (MAOs) with
enforceable compliance schedules and interim limitations while their facilities were being
up-graded. Below is a table of parties receiving formal enforcement action for municipal-
waste violations in 2000:

Name Location Action| Penalty Status
AMITY, CITY OF YAMHILL MAO $0{EPOC
ASHLAND, CITY OF ASHLAND, JACKSON NPV in.a. NPV response accepted
BROWNSVILLE, CITY OF LINN NPV ina. NPV response accepted
DRAIN, CITY OF DOUGLAS NPV NPV response accepted
FALLS CITY, CITY OF POLK : MAO EPOC
GERVAIS, CITY OF MARION MAO 50
HAINES, CITY OF BAKER MAO $0
JUNCTION CITY JUNCTION CITY, , FPDN $100:Paid

LANE

KLAMATH COUNTY SCHOOL KLAMATH MAO EPOC
DISTRICT (HENLEY SCHOOQOL)
LAFAYETTE, CITY OF YAMHILL NPV na. NPV response accepted
LAKESIDE, CITY OF COOS NPV :na. NPV response accepted
LANE COMMUNITY COLLEGE :EUGENE, LANE MAO
LEBANON, CITY OF LINN MAO

Abbreviations: See Appendix L
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Municipal Waste, continued:

Name Location Action | Penalty Status
OREGON PACIFIC LEASING, (COOS BAY, COOS CP $3,600:Paid
INC,
PILOT ROCK, CITY OF UMATILLA NPV  in.a. NPV response accepted
PORTLAND, CITY OF MULTNOMAH CP $9,600!Reissued at $8,400
PORTLAND, CITY OF MULTNOMAH CP $5,100)Contested
RIVER MEADOWS SUNRIVER, NPV  ina. NPV response accepied
HOMEOWNERS ASSOCIATICN |DESCHUTES ‘
& STAGE STOP
ROSEBURG URBAN ROSEBURG, NPV Ina. NPV response accepted
SANITARY AUTHORITY DESCHUTES
SCAPPOOSE, CITY OF COLUMBIA CP/O | $12,000{Reduced to $9,600 at CCH
TOLEDO, CITY OF LINCOLN MAO
WASCO, CITY OF WASCO MAO
WEDDERBURN SANITARY WEDDERBURN, CP $3,600iContested
DISTRICT CURRY
WESTFIR, CITY OF LANE PDN $500!Paid

3. Domestic Waste — Some larger private sewage systems also require either NPDES or

Water Pollution Control Facility permits. Below are the domestic sewage cases for 2000:

. Name Location Action | Penalty Status

ASHLEY'S INC. BORING, NPV  in.a. NPV response accepted
CLACKAMAS '

CAN-AMERICAN, INC. BORING, CP $1,600{Paid
CLACKAMAS

CENTURY MEADOWS CANBY, MARION CP $16,251iSettled $0

SANITARY SYSTEM, INC.

COVE ORCHARD SEWER COVE ORCHARD, NPV  ina. NPV response accepted

SERVICE DISTRICT YAMHILL

ELDORADO TRES COOS BAY, COOS CP/O $6,400iSeitled $5,600; paid

CORPORATION

GRABHORN, BURTON E. CLACKAMAS MAO

{CARVER RANCH MHP)

HARRISON, J. GEORGE AND |VENETA, LANE CP $1,200/Default; DOR; lien

CHIPMAN, MICHAEL

JONES, CASEY L. WEST FIR, LANE NPV  ina NPV response accepted

KLB CONSTRUCTION, INC. PORTLAND, CP $3,600;Settled $2,500; paid
MULTNOMAH

LEEHMAN DEVELOPMENT UKIAH, UMATILLA  iCP $13,323iContested

CORPORATION

LOG-JAM, INC. DBA/THE KNAPPA, CLATSOP NPV ina. NPV response accepted

LOGGER RESTAURANT

MAGAR E. MAGAR DBA/ RAINIER, COLUMBIA NPV ina. NPV response accepted

RIVERWOOD MCBILE HOME

PARK

MALO, ADRIAN SEASIDE, CLATSOP CP $2,574:Contested

OAK LODGE SANITARY MILWAUKIE, NPV na. NPV response accepted

DISTRICT CLACKAMAS

PATEL, HARISH S, FLORENCE, LANE NPV  ina. NPV response accepted

R.LK. AND COMPANY CLACKAMAS CP $4,000{Settled $3,400; paid

{(TIMBERLINE LODGE)

Abbreviations: See Appendix I.
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Domestic Waste, continued:

Name ! Location Action | Penalty Status

ROBERTS, ANNA (BIGBARN TILLAMOOK, NPV na, NPV response accepted
MARINA & RV PARK) TILLAMOOK
ROUND LAKE UTILITIES, INC. :KLAMATH FALLS, PDN $500:Paid

KLAMATH
SAGINAW PARK, INC. COTTAGE GROVE, CP/O | $15,172 Contested

LANE
STEPHENS, ELI AND PENDLETON, NPV  ina. NPV response accepted
MONTCHALIN, MIKE DBA/ UMATILLA
BARNHART PROPERTIES
SUESS, C. ROBERT AND EUGENE, LANE NPV ina. NPV response accepted
HELEN S,
UNITED STATES ARMY COTTAGE GROVE, NPV ina NPV response accepted
CORPS OF ENGINEERS LANE

4. On-site Sewage — The Department regulates on-site sewage system installation, operation,
and pumping to assure that on-site sewage systems are installed and operated in a manner
that properly limits the amount of raw sewage discharged into the environment and to protect
human health. Below is a Table of parties receiving formal enforcement action for on-site
installation violations in 2000:

Name Location Action| Penalty Status

AMERICAN SANITATION, INC, :KLAMATH FALLS, Cp $1,000:Settled $600; PP
KLAMATH

BOYCE, DAVID LEE TROUTDALE, CP $2,034!Default; DOR; lien
MULTNOMAH

COKLEY EXCAVATION, INC 'WARRENTON, CP $1,000:Default; DOR; lien
CLATSOP

DAUGHERTY, ALFRED H,, KLAMATH FALLS, CP $2,055Paid

DBA/AL DAUGHERTY KLAMATH

CONSTRUCTIO

MCDANIEL, SCOTT BEND, DESCHUTES |CP $3,000;Settled $1,000; paid

DBA/SCOTT MCDANIEL

CONSTRUCTION

SERDSEV, ALEX DBA/ ALEX |GERVAIS, MARION iCP $1,200{Settled $800; PP; paid

EXCAVATING

SMITH, FLOYD, dba/EDSON OPHIR, CURRY CP $3,813:8ettled $2,000; paid

CREEK ROCK PRODUCTS

TURNER, ARTHUR LAKEVIEW, LAKE CP 51,812{Paid

WENSENK, CLYDE DBA/ C & (BURNS, HARNEY CP $9,866|Default; Lien

D CONSTRUCTION

Below is a Table of parties receiving formal enforcement action for on-site operation

violations in 2000:

Name Location Action | Penalty Status
DUCKWORTH, PAUL WINSTON, DOUGLAS {CP/O $1,831Contested
CORVALLIS, BENTONICP $3,022}Settled 30

TIMIAN, DON

Abbreviations: See Appendix L.
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5. Storm Water — Stormwater runoff, which can contain sediment, petroleum products,
pesticides, and other contaminants, is a significant source of pollution for Oregon’s streams
and rivers. The stormwater rules require sources of stormwater runoff to control the
pollutants being carried with the runoff. For example, large land areas cleared for
construction must prevent dirt and silt from being washed into the waters of the state by
mstalling silt fences and settling ponds and by replanting with grass. Exposed industrial lots
must be kept clean to prevent the rain from washing oils and chemicals into the waters.
Below is a table of parties receiving formal enforcement action for storm-water violations in
2000:

Name Location Action | Penalty Status
AKRO CONSTRUCTION CO. CORVALLIS, BENTON | CP $4,800:Contested
(DILSON,& SCHINDLER)
BUSINESS PROPERTIES GRESHAM, NPV  na.
INVESTMENT LIMITED MULTNOMATI
PARTNERSHIP
BUSINESS PROPERTIES GRESHAM, cp $6,000|DOR; lein; bankrupt
INVESTMENT LIMITED MULTNOMAH
PARTNERSHIP
BUSSMAN, EARNEST A. FOUR MILE CREEK, [CP/O $4,200;CP reduced to $3,900 at CCH.

COOS

CUSTOM CAST TUALATIN, NPV  ina. NPV response accepted
CORPORATION (BENNETT, WASHINGTON
HOWARD) '
HELPING HANDS GRESHAM, CP $9,000!Contested
MAINTENANCE, INC. MULTNOMAH
I. C. COMPTON COMPANY TURNER, MARION NPV  |na. NPV response accepted
(RIVER BEND SAND &
GRAVEL)
S & VRENTALS, INC, WHEELER, Ccp $4,200;Settled $1,000; paid
(HILGEDICK, STEVE) TILLAMOOK '
SAND HOLLOW SUBDIVISION, {ADAMS, UMATILLA NPV ina. NPV response accepted
LLC.
SEASIDE HEIGHTS SEASIDE, CLATSOP CP $3,600:Settled 3800; paid
DEVELOPMENT LLC

Abbreviations: See Appendix I.
15




C. WASTE PREVENTION AND MANAGEMENT

Table IV. A summary of the NONs and formal enforcement actions issued, in 2000, for
violations of waste management laws. CP includes CP and PDNs; MAOs with penalties are
counted as CP/O; MAOs without penalties are counted in the O column. See Appendix T for
abbreviations.
Total

Formal Total
Programarea NONs  NPVs 0 CP CP/O __ Enf. Penalties
Hazardous waste 55 0 0 15 17 32 $280,125
Spills 5 0 0 1 1 2 $32,400
‘Solid waste 104 1 0 3 4 8 $167,748
(UST) Tanks 327 0 2 2 1 5 $346,074
Miscellaneous 6 0 0 0 0 0 $0
SUM 497 1 2 21 23 47 $439,897

1. Hazardous Waste ~ Hazardous waste rules govern how certain toxic or dangerous
chemical wastes may be managed, reused, recycled, stored, treated, transported, and disposed
in a manner that protects the public from harmful exposure. Below are the formal
enforcement actions for hazardous waste violations in 2000:

Name Location Action | Penalty Status

AHN, YOUNG.HO DBA/ELK PORTLAND, Cp $800:Settled $700; paid

CLEANERS & LAUNDRY CO, MULTNOMAH

BRALEY & GRAHAM CO. “IPORTLAND, CP $1,167iPaid
WASHINGTON

BYERS INDUSTRIES, INC. PORTLAND, cp $9,000:Settled $9,000; PP

DBA/PORTLAND MULTNOMAH

WILLAMETTE CO.

COMMERCIAL AFFILIATES PORTLAND, Cp $9,000;Settled $6,000; paid

INC., DBA/CARPET RESOQUCE ‘MULTNOMAH

CNT ‘

CSC, INC., DBA/MEDFORD MEDFORD, JACKSON |{CP $1,200!Paid

FABRICATION

DYNIC USA CORP, HILLSBORO, CP/O $1,000{Paid
WASHINGTON

EC COMPANY DBA/EC PORTLAND, cp $3,800 Settled $2,800; paid

POWER SYSTEMS MULTNOMAH

ERICKSON AIR-CRANE CO., {CENTRAL POINT, CP/O | $20,973 Settled $11,673; paid
LLC. JACKSON

EVANITE FIBER CORVALLIS, BENTON|CP $18,476iSettled $2,735 + $13,676

CORPORATION SEP; paid

EXCELLO PROGUCTS, INC. PORTLAND, CP/O $5,600:Paid; complied
CLACKAMAS

F.D. THOMAS, INC. CENTRAL POINT, CP/O $7,219Paid
JACKSON

FUEL PROCESSORS, INC, PORTLAND, CP/O 1$114,000 Settled $53,052; paid
MULTNOMAH

GALVANIZERS COMPANY PORTLAND, CP/O $9,600Settled $3,600; paid
MULTNOMAR

Abbreviations: See Appendix L.
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Hazardous waste, continued:

Name Location Action | Penalty Status
GREAT WESTERN CHEMICAL ;PORTLAND, CP $1,200{Paid
COMPANY MULTNOMAH
HORIZON AIR INDUSTRIES, |PORTLAND, CP/O |  $1,000Paid
INC., MULTNOMAH -
LIGHTING RECYCLERS, INC, PORTLAND, CP $38,940;Default, DOR,; lein

MULTNOMAH
LOGAN INTERNATIONAL, METOLIUS. CROOK  [{CP/O $1,200{Paid
LTD.
MAC'S RADIATOR & REPAIR, BEND, DESCHUTES :CP $4,800;Settled $640 + $2,560 SEP,
INC. ' paid
NORRIS, JEFF DBA/ BANDON {BANDON, COOS CP/O $800{Paid
CLEANERS
OLYMPUS ENVIRONMENTAL, :TROUTDALE, CP/O $5,200iContested
INC. (WALLY C. SEMON) MULTNOMATH
PARXK, MINJA DBA/ BEND, DESCHUTES CP/O $300iContested
MASTERCRAFT CLEANERS
PIPKIN, CASSANDRA DBA/ SPRINGFIELD, LANE [CP/O $800iSettled $700; paid
SPRINGFIELD CLEANERS
QUALITY METAL FINISHING, {EUGENE, LANE CP/O $3,300iSettled $3,300; PP; paid
INC.
REINFORCED FIBERGLASS & [{PORTLAND, Cp $3,600iSettled $1,000; paid
PLASTICS INCORPORATED MULTNOMAH
SAFETY-KLEEN SYSTEMS, CLACEKAMAS, CP/O | $10,800iContested; bankruptcy
INC. CLACKAMAS
SAFETY-KLEEN SYSTEMS, PORTLAND, cp $2,000;Contested; bankruptcy
INC. (PENINSULA TERMINAL) ‘MULTNOMAH
SOUTHERN OREGON MARINE, CO0OS BAY, COOS CP/O $8,881|Settled $1,760 + $22,000 SEP
INC,~
SURGICHROME, INC. CLACKAMAS, Cp $12,775i{Contested
CLACKAMAS

VALHALL, INC. LANE CP $5,600,Default; lien; DOR
WALTER E. NELSON PORTLAND, Ccp $6,000Settled $3,200; paid
COMPANY MULTNOMAH
WENTWORTH BUICK GMC EUGENE, LANE CP/O $1,200|Paid
TRUCKS CO. o
YANG, CHAN.SIK DBA/ LAKE OSWEGOQO, CP/O $800{Settled $700; paid
MERIDIAN CLEANERS WASHINGTON

2. Solid Waste — Improperly disposed solid wastes can contaminate soils, cause polluted
runoff to surface and groundwater, and create a public nuisance. Below is a table of parties
receiving formal enforcement action for solid-waste violations in 2000:

Name Location Action| Penalty Statas
CENTER FOR HUMAN LA GRANDE, UNION {CP $17,752{Contested
DEVELOPMENT DBA/
HEALTY SOLUTIONS
CROOK COUNTY CROOK CP $15,600Settled $6,148 + 39,760 SEP
FOSTER-BALL GLASS MULTNOMAH MAO 50
CONTAINER CO,, L.L.C.
JOSEPHINE COUNTY JOSEPHINE NPV  in.a. NPV response accepted

Abbreviations: See Appendix I.
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Solid waste, continued:

Name : Location Action | Penalty Status

LIGHTING RECYCLERS, INC. PORTLAND, CP $23,400{Default; DOR; lien
MULTNOMAH

MCINNIS WASTE SYSTEMS, PORTLAND, CP/O $5,247 Paid
INC., DBA/RIVER CITY MULTNOMAH
DISPOSAL & RECYCLING
NORTH POWDER, CITY OF UNION CP/Q : $13,285iReduced to $12,925 at CCH
RUSSELL, DAVID A. & MARY BAKER CP/O $4,200;Settled $1,500; paid

3. Spills — Oregon law provides that spills of oil, hazardous material and other chemicals
must be immediately cleaned up because of the potential for significant damage to the
environment and danger to public health. Even small spills may cause damage through the
aggregate effect of cumulative impacts. This is especially true of spills into waters of the
state, which are strictly prohibited. Oregon statutes double the penalties that may be assessed
for spills into water created negligently or intentionally and provide that these penalties may
be placed in a special spill fund for future cleanups. Below is a table of parties receiving
formal enforcement action for spill violations in 2000:

Name Location Action | Penalty Status
COLUMBIA BASIN HERMISTON, CP/O | $21,600|Settled $10,200; paid
SPREADERS, INC, UMATILLA
LA FRANCHI, RONALD C. KNOWILES CREEK, CP $6,000{CCH held; appeal to EQC
(ABN RON'S OIL COMPANY) |LANE

4. Underground Storage Tanks (USTs) — DEQ uses a notice-and-permit system to track
USTs, identify potential contamination, and ensure general compliance with the UST rules.
In cases of confirmed releases of petroleum associated with underground storage tanks, the
owner or operator is statutorily obligated to properly investigate, monitor, and clean up the
release. The environmental consequences may worsen and the cost of cleanup become more
expensive over time as the oil migrates with the groundwater. Penalties associated with
violations in the Leaking Underground Storage Tank (LUST) Program are placed in a special
LUST account to be used to fund future cleanups. Below is a table of parties receiving formal
enforcement action for UST violations in 2000:

Name Location Action| Penalty Status
A & B ENTERPRISES, INC. LA GRANDE, UNION MAO 30
BOYLEN, WILLIAM MEDFORD, JACKSON 1CP/O | $13,582:Contested
LEATHERS ENTERPRISES, SANDY, CLACKAMASIMAO
INCORPORATED, DBA/LEATH.
QIL
PROVIDENCE HEALTH PORTLAND, Cp $1,600:Paid
CENTER- OREGON MULTNOMAH
SEMINOLE ENVIRONMENTAL, {CLACKAMAS Cp $6,100:Settled $3,400; paid
INC,

Abbreviations: See Appendix L.
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V. ENVIRONMENTAL CRIMES PROGRAM
1. Structure of DEQ's Program

In 1993, Oregon enacted a series of environmental crimes laws that provide felony and
new misdemeanor authority for criminal prosecution of extreme violations of
environmental law. The most severe fine that can be imposed is for environmental
endangerment. Individuals committing this felony may be penalized by up to 15 years
imprisonment and fined $1,000,000; businesses may be fined up to $2,000,000.

As Oregon's primary environmental enforcement agency, DEQ leads the development of
the statewide environmental crimes program and assists in coordinating environmental
inspectors, laboratory technicians, local emergency response teams, law enforcement
officers, and criminal prosecutors. In administering the program, DEQ participates in an
Environmental Crimes Coordination Team composed of representatives from DEQ,
Oregon State Police, the federal Environmental Protection Agency, the Federal Burcau of
Investigation, and the US Attorney's Office. Once a week the Team meets to discuss
reports of suspected environmental crimes. The Team discusses whether to initiate a full
criminal investigation based on evidence supplied by federal, state and local regulators,
law enforcement agencies, citizens and other individuals and agencies. In deciding
whether to go forward with a criminal case, the Team considers a number of
discretionary factors. These can be summarized in three questions:

* Does the violator have a history of violating the environmental laws?

e Did the violator act intentionally, deceitfully, deliberately or dishonestly in
committing the violation?

¢ Did the violation threaten or cause harm to public health or the environment?

In some cases the Team, using investigative discretion, determines that the alleged
conduct does not meet the criteria as an environmental crime, and that a DEQ inspector
should proceed with a civil enforcement action. In other cases, the Team determines that
the state or federal law enforcement officers should initiate a criminal investigation. The
Team also discusses the progress of ongoing investigations and strategies based on
resource availability and the particular needs of the investigation. Any decision to
commit DEQ's resources to a criminal investigation is made after consulting with the
DEQ Director.

2. Sanctions Imposed

During 2000, DEQ was involved in numerous investigations and prosecutions of
potential environmental crimes. Once a case has been investigated, criminal investigators
refer the case to a county district attorney (or U.S. Attorney if federal law). The district
attorney must determine whether to charge felonies under guidelines which consider the
significance of the violation, whether it caused environmental damage, and whether the
violator acted in bad faith or was uncooperative in remedying the effects of the violation
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or regaining compliance (see ORS 468.961). As a result of subsequent prosecutions,
criminal sanctions imposed in 2000 included the following:

e Harrison “Hank™ Vann was convicted by jury in Jackson County Circuit Court of a
water quality felony and sentenced to a fine of $6,000, 80 hours community service,
and 18 months probation. Mr. Van, while owner of the Circle W RV Park, ran a hose
from his backed-ups septic tank using a rented pump and pumped the sewage into the
Rogue River.

¢ David Mclnnis, President of McInnis Enterprises, Ltd., as part of a sentencing
agreement, took out the following full-page apology in the Oregonian newspaper on
two dates in May:

My company, Mclnnis Enterprises, Ltd., formerly doing business as
Schultz Sanitation and I recently pleaded guilty in Federal Court to
chavges of illegally discharging industrial process wastewater into the
Columbia Boulevard and Tri-City wastewater facilities. My company also
pleaded guilty to making false statesments to conceal the discharges. We
were prosecuted by the Environmental Crimes Section of the United States
Department of Justice and the United States Attorney’s Office.

Our Conduct was not only wrong, it was illegal. As a result of this, my
company was fined $60,000. I was personally fined 330,000 and sentenced
to four months home confinement as a condition of probation. I was
charged and pleaded guilty because of my own conduct, and because [ was
the Responsible Corporate Officer of Meclnnis Enterprises, Ltd., d/b/a
Schultz Sanitation. While my company and I are no longer involved in the
disposal of septic or other wastewater, one of the terms of our plea
agreement is that we publish this apology.

Publicly owned water treatment facilities Iike Columbia Boulevard and
Tri-City represent a significant investment of tax dollars and serve to
protect the water quality of our rivers and streams. The illegal discharge
of industrial process wastewater into such treatment facilities could have
severe environmental affects. It impacts the operation of the water
treatment plants, the water quality of the river and harms marine life.

We hope our guilty plea will be a lesson to others that environmental
laws must be respected.

We sincerely apologize to the community for our conduct.
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APPENDIX 1

Abbreviations
CCH Contested-case Hearing
CP Civil Penalty
DOR Department of Revenue
EQC Environmental Quality Commission
MAO Mutual Agreement and Order
NON Notice of Noncompliance
NPV Notice of Permit Violation
0O Department or Commission Order
PDN Penalty Demand Notice
PP Payment Plan
SEP Supplemental Environmental Project
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OREGON SECRETARY OF STATE '
» Oregon State Archives

The Oregon Administrative Rules contain OARs filed through December 14, 2001

DEPARTMENT OF ENVIRONMENTAL QUALITY

DIVISION 12

ENFORCEMENT PROCEDURE AND CIVIL PENALTIES

340-012-0026

Policy

(1) The goal of enforcement is to:

(a) Obtain and maintain compliance with the Department‘s_ statutes, rules, permits and orders;

(b) Protect the public health and the environment;

(c) Deter futufe violators and violations; and

(d) Ensure an appropriate and consistent statewide enforcement program.

‘ (2) The Department shall endeavor by conference, conciliation and persuasion to solicit compliance.

(3) The Department shall address all documented violations in order of seriousness at the most
appropriate level of enforcement neTessary to achieve the goals set forth in section (1) of this rule.

(4) Violators who do not comply with an initial enforcement action shall be subj ect to increasing levels
of enforcement until compliance is achieved.

Stat. Auth.: ORS 459.995, ORS 466, ORS 467, ORS 468.020, ORS 468.996, ORS 468 A & ORS 468B
Stats. Implemented: ORS 183.090, ORS 454.635, ORS 454.645, ORS 459.376, ORS 459.995, ORS
465.900, ORS 466.210, ORS 466.880 - ORS 466.895, ORS 468.090 - ORS 468.140, ORS 468A.990,
ORS 468.992, ORS 468B.025, ORS 468B.220 & ORS 468B.450

Hist.: DEQ 4-1989, f. & cert. ef 3-14-89; DEQ 15-1990, {. & cert, ef. 3-30-90; DEQ 21-1992, f. & cert.
ef 8-11-92

http://arcweb.sos.state.or.us/rules/OARS_300/0AR_340/340_012.html 1/24/2002
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340-012-0028
Scope of Applicability

Amendments to OAR 340-012-0028 to 340-012-0090 shall only apply to formal enforcement actions
issued by the Department on or afier the effective date of such amendments and not to any contested
cases pending or formal enforcement actions issued prior to the effective date of such amendments. Any
contested cases pending or formal enforcement actions issued prior to the effective date of any
amendments shall be subject to OAR 340-012-0028 to 340-012-0090 as prior to amendment. The list of
violations classified in these rules is intended to be used only for the purposes of setting penalties for
violations of law and for other rules set forth in OAR Chapter 340.

Stat. Auth.: ORS 454, ORS 459.995, ORS 466, ORS 467, ORS 468.020 & ORS 468.996

Stats. Implemented: ORS 183.090, ORS 454.635, ORS 454.645, ORS 459.376, ORS 459,995, ORS
465.900, ORS 466.210, ORS 466.880 - ORS 466.895, ORS 468.090 - ORS 468.140, ORS 468A.990,
ORS 468.992, ORS 468B.025, ORS 468B.220 & ORS 468B.450 _

Hist.: DEQ 4-1989, f. & cert. ef. 3-14-89; DEQ 15-1990, f. & cert. ef. 3-30-90; DEQ 21-1992, {. & cert.
ef. 8-11-92; Renumbered from 340-012-0080

340-012-0030
Definitions
Unless otherwise required by context, as used in this Division:

(1) "Class One Equivalent" or "Equivalent", which is used only for the purposes of determining the
value of the "P" factor in the civil penalty formula, means two Class Two violations, one Class Two and
two Class Three violations, or three Class Three violations.

(2) "Commission" means the Environmental Quality Commission.

(3) "Compliance" means meeting the requirements of the Commission's and Department's statutes, rules,
permits or orders.

{(4) "Director" means the Director of the Department or the Director’s authorized deputies or officers.
(5) "Department"” means the Department of Environmental Quality.

{(6) "Documented Violation" means any violation which the Department or other government agency
records after observation, investigation or data collectionl.

(7) "Flagrant" means any documented violation where the Respondent had actual knowledge of the law
and had consciously set out to commiit the violation.

(8) "Formal Enforcement Action" means an action signed by the Director or a Regional Administrator or
authorized representatives or deputies which is issued to a Respondent for a documented violation,
Formal enforcement actions may require the Respondent to take action within a specified time frame,
and/or state the consequences for the violation or continued noncompliance. "Formal enforcement
action” includes Notices of Permit Violation, Civil Penalty Assessments, Mutual Agreement and Orders,
and other Orders that may be appealed through the contested-case process; but does not include Notices

http://arcweb.sos.state.or.us/rules/OARS 300/0OAR_340/ 340__012.htm1 1/24/2002
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of Noncompliance issued pursuant to OAR 340-012-0041(1).

(9) "Intentional” means conduct by a person with a conscious objective to cause the result of the
conduct. :

(10) "Magnitude of the Violation" means the extent and effects of a violator's deviation from the
Commission's and Department's statutes, rules, standards, permits or orders. In determining magnitude
the Department shall consider all available applicable information, including such factors as:
Concentration, volume, percentage, duration, toxicity, and the extent of the effects of the violation.
Deviations shall be categorized as major, moderate or minor as set forth in OAR 340-012-0045(1)(&)(B).

1) "Neghgence" or "Neghgent“ means failure to take reasonable care to avoid a foreseeable risk of
committing an act or omission constituting a violation.

(12) "Order" means:
(a) Any action satisfying the definition given in ORS Chapter 183; or
(b) Any other action so designated in ORS Chapters 454, 459, 465, 466, 467, 468, 468A, or 468B.

{c) "Penalty Demand Notice" means a written notice issued by a representative of the Department to a
party demanding payment of a stipulated penalty pursuant to the terms of an agreement entered into
between the party and the Department.

(13) "Person" includes, but is not limited to, individuals, corporations, associations, firms, partnerships,
joint stock companies, public and municipal corporations, political subdivisions, states and their
agencies, and the Federal Government and its agencies.

(14) "Prior Significant Action" means any violation established either with or without admission of a
violation by payment of a civil penalty, or by a final order of the Commission or the Department, or by
judgment of a court.

(15) "Reckless" or "Recklessly" means conduct by a person who is aware df and consciously disregards
a substantial and unjustifiable risk that the result will occur or that the circumstance exists. The risk
must be of such a nature and degree that disregard thereof constitutes a gross deviation from the
standard of care a reasonable person would observe in that situation.

(16) "Residential Open Burning" means the open burning of any domestic wastes generated by a single
family dwelling and conducted by an occupant of the dwelling on the dwelling premises. This does not
include the open burning of materials prohibited by OAR 340-023-0042(2).

(17) "Respondent" means the person to whom a formal enforcement action is issued.

(18) "Risk of Harm" means the individual or cumulative possibility of harm to public health or the
environment caused by a violation or violations. Risk of harm shall be categorized as major, moderate or
minor.

(19) "Systematic" means any documented violation which occurs on a regular basis.

(20) "Violation" means a transgression of any statute, rule, order, license, permit, or any part thereof and
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includes both acts and omissions. Violations shall be categorized as Class One (or I), Class Two (or IT)
or Class Three (or III), with Class One designating the most serious class of violation.

Stat. Auth.: ORS 468.020

Stats. Implemented: ORS 459.376, ORS 459.995, ORS 465.900, ORS 468.090 — ORS 468.140, ORS
466.880 — ORS 466.895, ORS 468.996 — ORS 468.997, ORS 468A.990 — ORS 468A.992 & ORS
468B.220

Hist.: DEQ 78, f. 9-6-74, ef. 9-25-74; DEQ 22-1984, f. & ef. 11-8-84; DEQ 22-1988, f. & cert. ef. 9-14-
88; DEQ 4-1989, f. & cert. ef, 3-14-89; DEQ 15-1990, f. & cert. ef, 3-30-90; DEQ 21-1992, f. & cert. ef,
8-11-92; DEQ 4-1994, f. & cert. ef, 3-14-94; DEQ 19-1998, f. & cert. cf, 10-12-98

340-012-0035
Consolidation of Proceedings

Notwithstanding that each and every violation is a separate and distinct offense, and in cases of
continuing violations, that each day's continuance is a separate and distinct violation, proceedings for the
assessment of multiple civil penalties for multiple violations may be consolidated into a single
proceeding.

Stat. Auth.: ORS 468.020
Stats, Implemented: ORS 468.997
Hist.: DEQ 78, . 9-6-74, ef. 9-25-74; DEQ 21-1992, f. & cert. ef. 8-11-92

340-012-0040
Notice of Permit Violations and Exceptions

(1) Prior to assessment of a civil penalty for a violation of the terms or conditions of a National Pollutant
Discharge Elimination System Permit, Water Pollution Control Facilities Permit, or Solid Waste
Disposal Permit, the Department shall provide a Notice of Permit Violation to the permittee, The Notice
of Permit Violation shall be in writing, specifying the violation and stating that a civil penalty will be
imposed for the permit violation unless the permittee submits one of the following to the Department
within five working days of receipt of the Notice of Permit Violation:

(a) A written response from the permittee acceptable to the Department certifying that the permitted
facility is complying with all terms of the permit from which the violation is cited. The certification
shall include a sufficient description of the information on which the permittee is certifying compliance
to enable the Department to determine that compliance has been achieved; or

(b) A wrilten proposal, acceptable to the Department, to bring the facility into compliance with the
permit. An acceptable proposal under this rule shall include at least the following:

(A) A detailed plan and time schedule for achieving compliance in the shortest practicable timé;

(B) A description of the interim steps that will be taken to reduce the 1mpact of the permit violation until
the permitted facility is in compliance with the permit;

(C) A statement that the permittee has reviewed all other conditions and limitations of the permit and no
other violations of the permit were discovered.
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(c) In the event that any compliance schedule to be approved by the Department pursuant to subsection
(1)(b) of this rule provides for a compliance period of greater than six months, the Department shall
incorporate the compliance schedule into an Order described in OAR 340-012-0041(4)(b){C) which
shall provide for stipulated penalties in the event of any noncompliance therewith. The stipulated
penalties shall not apply to circumstances beyond the reasonable control of the permittee. The stipulated
penalties shall be set at amounts consistent with those established under OAR 340-012-0048;

(d) The certification allowed in subsection (1)(a) of this rule shall be signed by a Responsible Official
based on information and belief after making reasonable inquiry. For purposes of this rule "Responsible
Official" of the permitted facility means one of the following:

(A) For a corporation, a president, secretary, treasurer, or vice-president of the corporation in charge of a
principal business function, or any other person who performs similar policy- or decision-making
functions for the corporation; or the manager of one of more manufacturing, production, or operating
facilities if authority to sign documents has been assigned or delegated to the manager in accordance
with corporate procedures;

(B) For a partnership or sole proprietorship, a general partner or the proprietor, respectively;

(C) For a municipality, State, Federal, or other public agency, either a principal executive officer or
appropriate elected official.

(¢) For the purposes of this section, when a regional aufhority issues an NPV, different acceptability
criteria may apply for subsections (a) and (b) of this section.

(2) No advance notice prior to assessment of a civil penalty shall be required under section (1) of this
rule and the Department may issue a Notice of Civil Penalty Assessment if:

(&) The violation is intentional;
(b) The water or air violation would not normally occur for five consecutive days; or -

(c) The permittee has received a Notice of Permit Violation, or other formal enforcement action with
respect to any violation of the permit within 36 months immediately preceding the documented
violation;

(d) The permittee is subject to the federal operating permit program under ORS 468A.300 to 468A.320
(Title V of the Clean Air Act of 1990) and violates any rule or standard adopted or permit or order
- 1ssued under ORS Chapter 468 A and applicable to the permittee;

(e) The permittee is a solid waste permit holder subject to federal solid waste anagement requirements
contained in 40 CFR, Part 258 as of the effective date of these rules ("Subtitle D"), and violates any
rule or standard adopted or permit or order issned under ORS Chapter 459 and applicable to the
permittee;

(f) The permittee has an air contaminant discharge permit and violates any State Implementation Plan
requirement contained in the permit;

(2) The requirement to provide such notice would disqualify a state program from federal approval or
delegation;
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(h) For purposes of this section, "permit" includes permit rencwals and modifications and no such
renewal or modification shall result in the requirement that the Department provide the permittee with
an additional advance warning if the permittee has received a Notice of Permit Violation, or other
formal enforcement action with respect to the permit within 36 months.

[Publications: The publication(s) referred to or incorporated by reference in this ruIe are available from
the agency.]

Stat. Auth.: ORS 468.020

Stats. Implemented: ORS 459.376, ORS 468.090 - ORS 468.140, ORS 468A.990 & ORS 468B.025
Hist.: DEQ 78, f. 9-6-74, ef. 9-25-74; DEQ 25-1979, f. & ef. 7-5-79; DEQ 22-1984, f. & ef. 11-8-84;
DEQ 16-1985, f. & ef. 12-3-85; DEQ 22-1988, {. & cert. ef. 9-14- 88 ; DEQ 4-1989, f. & cert. ef. 3- 14—
89; DEQ 15-1990, f. & cert. ef. 3-30-90; DEQ 21-1992, f. & cert. ef. 8-11-92; DEQ 4-199%4, {. &cert ef.
3-14-94; DEQ 19-1998, f. & cert. ef. 10-12-98

340-012-0041

Enforcement Actions .

(1) Notice of Noncompliance (NON):

(a) Informs a person of a violation, and the consequences of the violation or continued non-compliance.
The notice may state the actions required to resolve the violation and may specify a time by which
compliance is to be achieved and that the need for formal enforcement action will be evaluated;

(b) Shall be 1ssued under the direction of a Manager or authorized representative;

(c) Shall be issued for all classes of documented violations, unless the violation is a continuing violation
for which the person has received a prior NON and the continuing violation is documented pursuant to a
Department-approved imvestigation plan or Order, and the person is in compliance with the Department-
approved investigation plan or Order.

(2) Notice of Permit Violation (NPV):

(2) Is issued pursuant to OAR 340-012-0040;

(b) Shall be issued by a Regional Administrator or authorized representative;

. (c) Shall be issued for the first-occurrence of a documented Class One violation which is not excepted
under OAR 340-012-0040(2), or the repeated or continuing occurrence of documented Class Two or
Three violations where a NON has failed to achieve compliance or satisfactory progress toward
compliance. A permittec shall not receive more than three NONs for Class Two violations of the same
permit within a 36 month period without being issued an NPV.

(3) Notice of Civil Penalty Assessment (CPA):

(a) Is issued pursuant to ORS 468.130, and QAR 340-012-0042 and 340-012-0045;

{(b) Shall be issued by the Director;

http://arcweb.sos.state.or.us/rules/OARS_300/0AR _340/340_012.html 1/24/2002



Dept. of Environmental Quality 340 012 ~ Page 70f46

{c) May be issued for the occurrence of any Class of documented violation that is not limited by the
NPV requirement of OAR 340-012-0040(2).

(4) Order:

(a) Is issued pursuant to ORS Chapters 183, 454, 459, 465, 466, 467, 468, 468A, or 468B;

(b) May be in the form of a Commission or Department Order, or any written order that has been
consented to in writing by the partics adversely affected thereby including but not limited to a Mutual
Agreement and Order (MAO):

(A) Commission Orders shall be issued by the Commission, or the Director on behalf of the
Commission;

(B) Department Orders shall be issued by the Director;

(© All other Orders:

(i) May be negotiated;

(11} Shall be signed by the Director and the authorized representative of each other party.
(¢) May be issued for any Class of violétion.

(5) The enforcement actions described in sections (1) through (4) of this rule in no way limit the
Department or Commission from seeking legal or equitable remedies as provided by ORS Chapters 454,
459, 465, 466, 467, 468, 468A, and 468B.

Stat. Auth.: ORS 454.625, ORS 459.376, ORS 465.400 - ORS 465.410, ORS 466.625, ORS 467.030,
ORS 468.020, ORS 468A.025, ORS 468A.045, & ORS 468B.035

Stats. Implemented: ORS 454.635, ORS 454.645, ORS 459.376, ORS 459.995, ORS 465.900, ORS
466.210, ORS 466.880 - ORS 466.895, ORS 468.090 - ORS 468.140, ORS 468A.990, ORS 468.992,
ORS 468B.025, ORS 468B.220 & ORS 468B.450 _

Hist.: DEQ 4-1989, f. & cert. ef. 3-14-89; DEQ 15-1990, {. & cert. ef. 3-30-90; DEQ 21-1992, f. & cert.
ef, 8-11-92; DEQ 4-1994, f. & cert. ef. 3-14-94; DEQ 19-1998, £. & cert. ef. 10-12-98

340-012-0042

Civil Penalty Schedule Matrices

In addition to any liability, duty, or other penalty provided by law, the Director may assess a civil
penalty for any violation pertaining to the Commission's or Department's statutes, rules, permits or
orders by service of a written notice of assessment of civil penalty upon the Respondent. Except for civil
penalties assessed under OAR 340-012-0048 and 340-012-0049, the amount of any civil penalty shall be
determined through the use of the following matrices in conjunction with the formula contained in OAR
340-012-0045:

{1)=) $10,000 Matrix:

(A) Class I:
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(i) Major -- $6000;

(ii) Moderate -- $3000;
(iif) Minor - $1000.
(B) Class II:

(i) Major -- $2000;

(ii) Moderate -- $1000;
(i) Minor - $500.

(C) Class III:

@) Major - $500:

(ii) Moderate -- $250;
(iii) Minor -- $100.

(b) No civil penalty issued by the Director pursuant to this matrix shall be less than $50 dollars or more
than $10,000 dollars for each day of each violation. This matrix shall apply to the following:

(A) Any violation related to air quality statutes, rules, permits or orders, except for the selected open
burning violations lsted in section (3) below;

(B) Any violation related to ORS 164.785 and water quality statutes, rules, permits or orders, violations
by a person having or needing a Water Pollution Control Facility Permit, violations of ORS Chapter 454

and on-site sewage disposal rules by a person performing sewage disposal services;

(C) Any violation related to underground storage tanks statutes, rules, permits or orders, except for
failure to pay a fee due and owing under ORS 466.785 and 466.795;

(D) Any violation related to hazardous waste management statutes, rules, permits or orders, except for '
violations of ORS 466.992 related to damage to wildlife;

(E) Any violation related to oil and hazardous material spill and release statutes, rules, or orders, except
for negligent or intentional oil spills; |

(F) Any violation related to polychlorinated biphenyls management and disposal statutes;
(G) Any violation of ORS Chapter 465 or environmental cleanup rules or orders;
(H) Any violation of ORS Chapter 467 or any violation related to noise control rules or orders;

(I) Any violation of ORS Chapter 459 or any violation related to solid waste statutes, rules, permits, or
orders;
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(J) Any violation of ORS Chapter 459A, except as provided in section (4) of this rule and except any
violation by a city, county or metropolitan service district of failing to provide the opportunity to recycle
as required by law; and

(2) In addition to any other penalty provided by law, any person causing an oil spill through an
intentional or negligent act shall incur a civil penalty of not less than $100 dollars or more than $20,000
dollars. The amount of the penalty shall be determined by doubling the values contained in the matrix in
section (1) of this rule in conjunction with the formula contained 11 OAR 340-012-0045.

(3)(a) $2,500 Matrix:

(A) Class I:

(i) Major -- $2500;

(i) Moderate -- $1000;

(iit) Minor -~ $500.

(B) Class II:

(1) Major -- $750;

(ii) Moderate -- $500;

(iil) Minor -~ $200.

(C) Class III:

(i) Major -- $250;

(ii) Moderate -- $100;

(111) Minor -- $50.

(b) No civil penalty issued by the Director pursuant to this matrix shall be less than $50. The total civil
penalty may exceed $2,500 for each day of each violation, but shall not exceed $10,000 for each day of
each violation. This matrix shall apply to the following:

(A) Any violation related to on-site sewage statutes, rules, permits, or orders, other than violations by a
person performing sewage disposal services or by a person having or needing a Water Pollution Control
Facility permit; '

(B) Any violation of the Department's Division 23 open burning rules, excluding all industrial open
burning violations, and violations of OAR 340-023-0042(2) where the volume of the prohibited
materials burned is greater than or equal to twenty-five cubic yards. In cases of the open burning of tires,
this matrix shall apply only if the number of tires burned is less than fifteen. The matrix set forth in

section (1) of this rule shall be applied to the open burning violations excluded from this section.

{4)(a) $1,000 Matrix:
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(A)Class It

(i) Major -- $1000;
(ii) Moderate -~ $750;
(iii) Minor -~ $500.
(B) Class II:

(i) Major -- $750;

(i) Moderate -- $500;
(iif) Minor -- $250.
(C) Class HII:

(i) Major -- $250;
(ii) Moderate -- $150;

(iii) Minor - $50.

Page 10 of 46

(b) No civil penalty issued by the Director pursuant to this matrix shall be less than $50 or more than

$1,000 for each day of each violation.

(c) This matrix shall apply to any violation of laws, rules or orders relating to rigid plastic containers;
except for violation of the labeling requirements under QAR 459A.675 through 459A.685 and for rigid
pesticide containers under OAR 340-109-0020 which shall be subject to the matrix set forth in section

(1) of this rule.

(5)(a) $500 Matrix:
(A) Class It

(i) Major -- $400;

(i1) Moderate - $300;
(iif) Minor -- $200.
(B) Class II:

(i) Major -- $300;

(i) Modérate - $200;

(iif) Minor -- $100.
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(C) Class II1:

(i) Major -- $200;

(1)) Moderate -- $100,
(iif) Minor -- $50.

(b) No civil penalty tssued by the Director pursuant to this matrix shall be less than $50 dollars or more
~ than $500 dollars for each day of each violation. This matrix shall apply to the following types of
violations: '

(A) Any violation of laws, rules, orders or permits relating to woodstoves, except violations relating to
the sale of new woodstoves;

(B) Any violation by a city, county or metropolitan service district of failing to provide the opportunity
to recycle as required by law; and

(C) Any violation of ORS 468B.480 and 468B.485 and rules adopted thereunder relating to the financial
assurance requirements for ships transporting hazardous materials and oil.

Stat. Auth.: ORS 468.020 & ORS 468.090 - ORS 468.140

Stats. Implemented: ORS 459.995, ORS 459A.655, ORS 459A.660, ORS 459A.685 & ORS 468.035
Hist.: DEQ 4-1989, f. & cert. ef. 3-14-89; DEQ 15-1990, f. & cert. ef. 3-30-90; DEQ 33-1990, f. & cert.
ef. 8-15-90; DEQ 21-1992, f. & cert. ef. 8-11-92; DEQ 4-1994, f. & cert. ef. 3-14-94; DEQ 9-1996, f. &
cert. ef. 7-10-96; DEQ 19-1998, f. & cert. ef. 10-12-98; DEQ 6-2001, f. 6-18-01, cert. ef. 7-1-01

340-012-0045
Civil Penalty Determination Procedure

(1) When determining the amount of civil penalty to be assessed for any violation, other than violations
of ORS 468,996, which are determined according to the procedure set forth below in OAR 340-012-
0049(8), the Director shall apply the following procedures:

(a) Determine the class and the magnitude of each violation:
(A) The class of a violation is determined by consulting OAR 340-012-0050 to 340-012-0073;

(B) The magnitude of the violation is determined by first consulting the selected magnitude categories in
OAR 340-012-0090. In the absence of a selected magnitude, the magnitude shall be moderate unless:

(i} If the Department finds that the violation had a significant adverse impact on the environment, or
posed a significant threat to public health, a determination of major magnitude shall be made. In making
a determination of major magnitude, the Department shall consider all available applicable information
including such factors as: The degree of deviation from the Commission's and Department's statutes,
rules, standards, permits or orders, concentration, volume, percentage, duration, toxicity, and the extent
of the effects of the violation. In making this finding, the Department may consider any single factor to
be conclusive for the purpose of making a major magnitude determination;
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(i1) If the Department finds that the violation had no potential for or actual adverse impact on the
environment, nor posed any threat to public health, or other environmental receptors, a determination of
minor magnitude shall be made. In making a determination of minor magnitude, the Department shall
consider all available applicable information including such factors as: The degree of deviation from the
Commission's and Department's statutes, rules, standards, permits or orders, concentration, volume,
percentage, duration, toxicity, and the extent of the effects of the violation. In making this finding, the
Department may consider any single factor to be conclusive for the purpose of making a minor
magnitnde determination. :

(b) Choose the appropriate base penalty (BP) established by the matrices of OAR 340-012-0042 after
determining the class and magnitude of each violation;

(c) Starting with the base penalty, determine the amount of penalty through application of the formula:
BP +[(1xBP)x (P +H+ O+R+C)] + EB, where:

(A) "P" is whether the Respondent has any prior significant actions relating to statutes, rules, orders and
permits pertaining to environmental quality or pollution control. A violation is deemed to have become a
Prior Significant Action on the date of the issuance of the first Formal Enforcement Action in which it is
cited. For the purposes of this determination, violations that were the subject of any prior significant
actions that were issued before the effective date of the Division 12 rules as adopted by the Commission
in March 1989, shall be classified in accordance with the classifications set forth in the March 1989
rules to ensure equitable consideration of all prior significant actions. The values for "P" and the finding
which supports each are as follows:

(1} 0 if no prior significant actions or there is insufficient information on which to base a finding;

(if) 1 if the prior significant action is one Class Two or two Class Threes;

(iii) 2 if the prior significant action(s) is one Class One or equivalent;

(iv) 3 if the prior significant actions are two Class One or equivalents;

(v} 4 if the prior significant actions are three Class Ones or equivalents;

(v1) 5 if the prior significant actions are four Class Ones or equivalents;

(vii) 6 if the prior significant actions are five Class Ones or equivalents;

(viii) 7 if the prior significant actions are six Class Ones or equivalents;

(ix) 8 if the prior significant actions are seven Class Ones or equivalents;

(x) 9 if the prior violations significant actions are eight Class Ones or equivalents;

(x1) 10 if the prior significant actions are nine Class Ones or equivalents, or if any of the prior significant
actions were issued for any violation of ORS 468.996;

(xii) In determining the appropriate value for prior significant actions as listed above, the Department
shall reduce the appropriate factor by:
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(I) A value of 2 if the date of issuance of all the prior significant actions are greater than three years old;
or

(IT) A value of 4 if the date of issuance of all the priof significant actions are greater than five years old.
(TH1) In making the above reductions, no finding shall be less than zero.

(xiil) Any prior significant action which is greater than ten years old shall not be included in the above
determination;

(xiv) A permittee, who would have received a Notice of Permit Violation, but instead received a civil
penalty or Department Order because of the application of OAR 340-012-0040(2)(d), (e), (f), or (g) shall
not have the violation(s) cited in the former action counted as a prior significant action, if the permittee
fully complied with the provisions of any compliance order contained in the former action.

(B) "H" is Respondent's history in correcting prior significant actions or taking reasonable efforts to
minimize the effects of the violation. In no case shall the combination of the "P" factor and the "H"
factor be a value less than zero. In such cases where the sum of the "P" and "H" values is a negative
numetral the finding and determination for the combination of these two factors shall be zero. The values
for "H" and the finding which supports each are as follows:

(i) -2 if Respondent took all feasible steps to correct the majority of all prior significant actions;

(if) O if there is no prior history or if there is insufﬁcient infomlation on which to base a finding.

(C) "O" is whether the violation was repeated or continuous. The values for "O" and the finding which
supports each are as follows:

(1) 0 if the violation existed for one day or less and did not recur on the same day, or if there is
insufficient information on which to base a finding;

(i1) 2 if the violation existed for more than one day or if the violation recurred on the same day.

(D) "R" is whether the violation resulted from an unavoidable accident, or a negligent, intentional or
flagrant act of the Respondent. The values for "R" and the finding which supports each are as follows:

(1) 0 if an unavoidable accident, or if there is insufﬁcient information to make a ﬁnding;
(i1) 2 if negligent; |

(111} 6 if intentional; or

(iv) 10 if flagrant.

(E) "C" is the Respondent's cooperativeness and efforts to correct the violation. The values for "C" and
the finding which supports each are as follows:

(1) -2 if Respondent was cooperative and took reasonable efforts to correct a violation, took reasonable

affirmative efforts to minimize the effects of the violation, or took extraordinary efforts to ensure the
violation would not be repeated;
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(11) 0 if there 1s insufficient information to make a ﬁndmg, or if the violation or the effects of the
violation could not be corrected;

(111) 2 if Respondent was uncooperative and did not take reasonable efforts to correct the violation or
minimize the effects of the violation.

(F) "EB" is the approximated dollar sum of the economic benefit that the Respondent gained through
noncompliance. The Department or Commission may assess "EB" whether or not it applies the civil
penalty formula above to determine the gravity and magnitude-based portion of the civil penalty,
provided that the sum penalty does not exceed the maximum allowed for the violation by rule or statute.
"EB" 1s to be determined as follows:

(1) Add to the formula the approximate doliar sum of the economic benefit gained through
noncompliance, as calculated by determining both avoided costs and the benefits obtained through any
delayed costs, where applicable;

(i1) The Department need not calculate nor address the economic benefit component of the civil penalty
when the benefit obtained is de minimis;

(i11) In determining the economic benefit component of a civil penalty, the Department may use the U.S.
Environmental Protection Agency's BEN computer model, as adjnsted annually to reflect changes in
marginal tax rates, inflation rate and discount rate. With respect to significant or substantial change in
the model, the Department shall use the version of the model that the Department finds will most
accurately calculate the economic benefit gained by Respondent's noncompliance. Upon request of the
Respondent, the Department will provide Respondent the name of the version of the model used and

~ respond to any reasonable request for information about the content or operation of the model. The
model's standard values for income tax rates, inflation rate and discount rate shall be presumed to apply
to all Respondents unless a specific Respondent can demonstrate that the standard value does not reflect
that Respondent's actual circumstance, Upon request of the Respondent, the Department will use the
mode] in determining the economic benefit component of a civil penalty;

(iv) As stated above, under no circumstances shall the imposition of the economic benefit component of
the penalty result in a penalty exceeding the statutory maximum allowed for the violation by rule or
statute. When a violation has extended over more than one day, however, for determining the maximum
penalty allowed, the Director may treat the violation as extending over at least as many days as

~ necessary to recover the economic benefit of noncompllance When the purpose of treating a violation as
extending over more than one day is to recover the economic benefit, the Department has the discretion
not to impose the gravity and magnitude-based portion of the penalty for more than one day.

(2) In addition to the factors listed in section (1) of this rule, the Director may consider any other
relevant rule of the Commission and shall state the effect the consideration had on the penalty. On
review, the Commission shall consider the factors contained in section (1) of this rule and any other
relevant rule of the Commission. '

(3) In determining a civil penalty, the Director may reduce any penalty by any amount the Director
deems appropriate when the person has voluntarily disclosed the violation to the Department. In
deciding whether a violation has been voluntarily disclosed, the Director may take into account any
conditions the Director deems appropriate, including whether the violation was:

(a) Discovered through an environmental auditing program or a systematic compliance program;
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{b) Voluntarily discovered,

(c) Prorﬁptly disclosed;

(d) Discovered and disclosed independently of the government or a third party;
(e) Corrected and femedied;

(f) Prevented from recurrence;

(g) Not repeated;'

(h) Not the cause of significant harm to human health or the environment; and
(i) Disclosed and corrected in a cooperative manner.

{(4) The Department or Commission may reduce any penalty based on the Respondent's inability to pay
the full penalty amount. If the Respondent seeks to reduce the penalty, the Respondent has the
responsibility of providing to the Department or Commission documentary evidence concerning
Respondent's inability to pay the full penalty amount:

(2) When the Respondent is currently unable to pay the full amount, the first option should be to place
the Respondent on a payment schedule with interest on the unpaid balance for any delayed payments.

" The Department or Commission may reduce the penalty only afier determining that the Respondent is
unable to meet a long-term payment schedule; :

(b) In determining the Respondent's ability to pay a civil penalty, the Department may use the U.S.
Environmental Protection Agency's ABEL computer model to determine a Respondent's ability to pay
the full civil penalty amount. With respect to significant or substantial change in the model, the
Department shall use the version of the model that the Department finds will most accurately calculate
the Respondent's ability to pay a civil penalty. Upon request of the Respondent, the Department will
provide Respondent the name of the version of the model used and respond to any reasonable request for
information about the content or operation of the model;

(c) In appropriate circumstances, the Department or Commission may impose a penalty that may result
in a Respondent going out of business. Such circumstances may include situations where the violation is
intentional or flagrant or situations where the Respondent's financial condition poses a serious concern
regarding the ability or incentive to remain in compliance.

Stat. Auth.: ORS 468.020

Stats. Implemented: ORS 454. éss ORS 454.645, ORS 459.376, ORS 459.995, ORS 465.900, ORS
466.210, ORS 466.880 - ORS 466,895, ORS 468.090 - ORS 468.140, ORS 468.992, ORS 468A.990,
ORS 468B.025, ORS 468B.220 & ORS 468B.450

Hist.: DEQ 78, f, 9-6-74, ef. 9-25-74; DEQ 22-1984, f. & ef. 11-8-84; DEQ 22-1988, f. & cett. ef. 9-14-
88; DEQ 4-1989, f. & cert. ef, 3-14-89; DEQ 15-1990, f. & cert. ef. 3-30-90; DEQ 21-1992, f. & cett. ef.
8-11-92; DEQ 4-1994, f. & cert. ef. 3-14-94; DEQ 19-1998, f. & cert. ef, 10-12-98

340-012-0046

Written Notice of Assessment of Civil Penalty; When Penalty Payable |
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(1) A civil penalty shall be due and payable ten days after the order assessing the civil penalty becomes
final and the civil penalty is thereby imposed by operation of law or on appeal. A person against whom a
civil penalty is assessed shall be served with a notice in the form and manner provided in ORS 183.415
and OAR Chapter 340, Division 11.

(2) The written notice of assessment of civil penalty shall comply with ORS 468.135(1) and 183.090,
relating to notice and contested case hearing applications, and shall state the amount of the penalty or
penalties assessed.

(3) The rules prescribing procedure in contested case proceedings contained in QAR Chapter 340,
Division 11 shall apply thereafter.

Stat. Auth.: ORS 459.995, ORS 468.020 & ORS 468.996

Stats. Implemented: ORS 183.090 _

Hist.: DEQ 78, f. 9-6-74, ef. 9-25-74; DEQ 22-1988, f. & cert. ef. 9-14-88; Renumbered from 340-012-
0070; DEQ 21-1992, f. & cert. ef. 8-11-92

340-012-0047

Compromise or Settlement of Civil Penalty by Director

(1) Any time after service of the written notice of assessment of civil penalty, the Director may
compromise or settle any unpaid civil penalty at any amount that the Director deems appropriate. Any

compromlse or settlement executed by the Director shall be final.

(2) In determining whether a penalty should be compromised or settled, the Director may take into
account the following:

(a) New information obtained through further investigation or provided by Respondent which relates to
the penalty determination factors contained in OAR 340-012-0045;

(b) The effect of compromise or settlement on deterrence;

(c) Whether Respondent has or is willing to employ extraordinary means to correct the violation or
maintain compliance;

(d) Whether Respondent has had any previous penalties which have been compromised or settled;

(e) Whether the compromise or settlement would be consistent with the Department's goal of protecting
the public health and environment; |

(f) The relative strength or weakness of the Department's case.

Stat. Auth.: ORS 459.995, ORS 466, ORS 467, ORS 468.020 & ORS 468.996

Stats. Implemented: ORS 183.090 & ORS 183.415 .

Hist.: DEQ 78, f. 9-6-74, ef. 9-25-74; DEQ 22-1984, f. & ef. 11-8-84; DEQ 22-1988, f. & cert. ef. 9-14~
88; Renumbered from 340-12-075; DEQ 4-1989, f. & cert. ef. 3-14-89; DEQ 15-1990, £. & cert. ef. 3~
30-90; DEQ 21-1992, f. & cert. ef. 8-11-92

340-012-0048
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Stipulated Penalties

Nothing in OAR Chapter 340, Division 12 shall affect the ability of the Commission or Director to
include stipulated penalties in a Mutual Agreement and Order, Consent Order, Consent Decree or any
~ other agreement issued under ORS Chapters 183, 454, 459, 465, 466, 467, 468, 468 A, or 468B.

Stat. Auth.: ORS 454.625, ORS 459.995, ORS 468.020 & ORS 468.996

Stats, Implemented: ORS 183.090 & ORS 183.415

Hist.: DEQ 4-1989, f. & cert. ef. 3-14-89; DEQ 15-1990, f. & cert. ef. 3-30-90; DEQ 21- 1992 f. & cert.
ef. 8-11-92; DEQ 19-1998, f. & cert. ef. 10-12-98

340-012-0049
Additional Civil Penalties

In addition to any other penalty provided by law, the following violations are subject to the civil
penalties specified below:

(1) Any person who wilfully or negligently causes an oil spill shall incur a civil penalty commensurate
with the amount of damage incurred. The amount of the penalty shall be determined by the Director with
the advice of the Director of Fish and Wildlife. In detenmnmg the amount of the penalty, the Director
may consider the gravity of the violation, the previous record of the violator and such other
considerations the Director deems appropriate.

(2) Any person planting contrary to the restriction of subsection (1) of ORS 468.465 pertaining to the
open field burning of cereal grain acreage shall be assessed by the Department a civil penalty of $25 for
each acre planted contrary to the restrictions.

{(3) Whenever an underground storage tank fee is due and owing under ORS 466.785 or 466.795, the
Director may issue a civil penalty not less than $25 nor more than $100 for each day the fec is due and
owing.

(4) Any owner or bperator of a confined animal feeding operation who has not applied for or does not
have a permit required by ORS 468B.050 shall be assessed a civil penalty of $500.

(5) Any person who fails to pay an automobile emission fee when required by law or rule shall be
assessed a civil penalty of $50.

(6) Any person who has care, custody or control of a hazardous waste or a substance which would be a
hazardous waste except for the fact that it is not discarded, useless or unwanted shall incur a civil
penalty according to the schedule set forth in this section for the destruction, due to contamination of
food or water supply by such waste or substance, of any of the wildlife referred to in this section that are
property of the state:

() Each game mammal other than mountain sheep, mountain goat, elk or silver gray squirrel, $400;

(b) Each mountain sheep or mountain goat, $3,500;

(c) Each elk, $750;
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(d) Each silver gray squirrel, $10;

(e) Each game bird other thaﬁ wild turkey, $10;

(f) Each wild turkey, $50; |

(g) Each game fish other than salmon or steethead trout, $5;
(h) Each salmon or steelhead trout, $125;

(i) Each fur-bearing mammal other than bobcat or fisher, $50;
(j) Each bobcat or fisher, $350;

(k) Each specimen of any wildlife species whose survival is specified by the wildlife laws or the laws of
the United States as threatened or endangered, $500;

(1) Each specimen of any wildlife species otherwise protected by the wildlife laws or the laws of the
United States, but not otherwise referred to in this section, $25.

(7) Any person who intentionally or recklessly violates any provisions of ORS 164.785, 459.205 —
459.426, 459.705 — 459.790, ORSChapters 465, 466, 467, or 468 or any rule or standard or order of the
commission adopted or issued pursuant to ORS 459.205 — 459.426, 459.705 — 459.790, ORS Chapters
465, 466, 467, 468, 468A, or 468B, which results in or creates the imminent likelihood for an extreme
hazard to the public health or which causes extensive damage to the environment shall incur a penalty
up to $100,000. When determining the civil penalty sum to be assessed under this section, the Director
shall apply the following procedures:

(a) Select one of the following base penalties after determining the cause of the violation:

(A) $50,000 if the violation was caused recklessly;

(B) $75,000 if the violation was caused mtentionally;

(C) $100,000 if the violation was caused flagrantly.

(b) Then determine the civil penalty through application of the formula: BP+ (1 x BP) (P+ H+ O +
C)] + EB, in accordance with OAR340-012-0045(1)(c).

Stat. Auth.: ORS 459.995, ORS 466, ORS 467, ORS 468.020 & ORS 468.996
Stats. Implemented: ORS 466.210, ORS 466.880 - ORS 466.895, ORS 468.996, ORS 468A.990, ORS
468A.992, ORS 468B.220 & ORS 468B.450

Hist.: DEQ 15-1990, f. & cert. ef. 3-30-90; DEQ 21-1992, f, & cert. ef. 8-11-92; DEQ 9-2000, f. & cert.
ef. 7-21-00

340-012-0050

Air Quality Classification of Violations

Violations pertaining to air quality shall be classified as follows:
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(1) Class One:
(a) Violation of a requirement or condition of a Commission or Department Order, or variance;

(b) Constructing or operating a source requlred to have a permit other than a Basic ACDP without first
obtaining the appropriate permit;

{c) Modifying a source with an Air Permit without first notifying and receiving approval from the
Department;

(d) Failure to install control equipment or meet performance standards as required by New Source
Performance Standards under OAR 340 division 238 or National Emission Standards for Hazardous Air
Pollutant Standards under QAR 340 division 244;

(e) Violation of a compliance schedule in a permit;

(f) Exceeding a hazardous air pollutant emission limitation;

() Exceeding an opacity or criteria pollutant emission limitation in a permit, rule or order by a factor of
greater than or equal to two times the limitation;

(h) Exceeding the yearly emission limitations of a permit, rule or order;

(i) Failure to perform testing, or monitoring, required by a permit, rule or order that results in faliure to
show compliance with an emission limitation or a performance standard;

() Systematic failure to keep records required by a permit, rule or order;
(k) Failure to submit semi-annual Compliance Certification or Oregon Title V Annual Operating Report;

(1) Failure to file a t1mely application for an Oregon Title V Operating Permit pursuant to OAR 340
division 218;

(m) Submitting a report, semi-anmal Compliance Certification or Oregon Title V Annual Operating
Report, or any part thereof, that does not accurately reflect the momtormg, record keepmg or other
documentation held or performed by the permittee;

(n) Causing emissions that are a hazard to public safety;

(0) Failure to comply with Emergency Action Plans or allowing excessive emissions during emergency
episodes;

(p) Violation of a work practice requirement for asbestos abatement projects which causes a potential for
public exposure to asbestos or release of asbestos into the environment;

(q) Storage or accumulation of friable asbestos material or asbestos-containing waste material from an
asbestos abatement project which causes a potential for public exposure to asbestos or release of

asbestos into the environment;

() Visible emissions of asbestos during an asbestos abatement project or during collection, processing,
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packaging, transportation, or disposal of asbestos-containing waste material;

(s) Conduct of an asbestos abatement project by a person not licensed as an asbestos abatement
contractor;

(t) Violation of a disposal requirement for asbestos-containing waste material which causes a potential
for public exposure to asbestos or release of asbestos into the environment;

(u) Failing to hire a licensed contractor to conduct an asbestos abatement project which results in the
potential for public exposure to asbestos or release of asbestos into the environment;

(v) Advertising to sell, offering to sell or selling a non-certified woodstove;

(w) Open burning of materials which are prohibited from being open burned anywhere in the State by
OAR 340-264-0060(3);

(x) Failure to install vapor recovery piping in accordance with standards set forth in OAR chapter 340,
-division 150;

(y) Installing vapor recovery piping without first obtaining a service provider license in accordance w1th
requirements set forth in QAR chapter 340, division 160;

(z) Submitting falsified actual or calculated emission fee data;
(aa) Failure to provide access to premises or records when required by law, rule, permit or order;

(bb) Any violation related to air quality which causes amajor harm or poses a major risk of harm to
public health or the environment,

(2) Class Two:;

(a) Unless otherwise classified, exceeding an emission limitation, other than an annual emission
limitation, or exceeding an opacity limitation by more than five percent opacity in permits, rules or
order;

(b) Violating standards in permits or rules for fugitive emissions, particulate deposition, or odors;

(c) Failure to submit a complete Air Contaminant Discharge Permit application 60 days prior to permit
expiration or prior to modifying a source;

(d) Fahure to maintain on site records when required by a permit to be maintained on site;

(e) Exceedances of operating limitations that limit the potential to emit that do not result in emissions
above the Oregon Title V Operating Permit permitting thresholds pursuant to OAR 340 division 218;

(f) Failure to perform testing or monitoring required by a permit, rule or order unless otherwise
classified.

(g) lllegal open burning of agricultural, commercial, construction, demolition, and/or mdustrial waste
except for open burning in violation of OAR 340-264-0060(3);

http://arcweb.sos.state.or. us/rules/OARS_300/0AR_340/340_012.html - 1/24/2002



Dept. of Environmental Quality 340_012 | Page 21 of 46

(h) Failing to comply with notification and reporting requirements in a permit;
(1) Failure to comply with asbestos abatement licensing, certification, or accreditation requirements;
(j) Failure to provide notification of an asbestos abatement project;

(k) Violation of a work practice requirement for asbestos abatement projects that does not cause a
potential for public exposure to asbestos and does not release asbestos into the environment;

(1) Violation of a disposal requirement for asbestos-containing waste material that does not cause a
potentia} for public exposure to asbestos and does not release asbestos into the environment;

(m) Failure to perform a final air clearance test or submit an asbestos abatement project air clearance
report for an asbestos abatement project.

(n) Failure to display permanent labels on a certified woodstove;
(0) Alteration of a permanent label for a certified woodstove;
(p) Failure to use Department-approved vapor control equipment when transferring ﬁiel;

(q) Operating a vapor recovery system without first obtaining a piping test performed by a licensed
service provider as required by OAR chapter 340, division 160;

(r) Failure to obtain Department approval prior to installing a Stage II vapor recovery system not already
registered with the Department as specified in Department rules; :

(s) Installing, servicing, repairing, disposing of or otherwise treating automobile air conditioners without
recovering and recycling chlorofluorocarbons using approved recovery and recycling equipment; '

. (1) Selling, or offering to sell, or giving as a sales inducement any aerosol spray product whxch containg
as a propellant any compound prohibited under ORS 468A.655;

(u) Selling any chlorofluorocarbon or halon containing product prohibited under ORS 468A.635;
(v) Failure to pay an emission fee; |
(w) Submitting inaccurate emission fee data;

(X) Violation of OAR 340-242-0620 by a person who has performed motor yehicle refinishing on 10 or
more on-road motor vehicles in the previous 12 months;

() Constructing or operating a source required to have a Basic ACDP;
(z) Any violation of the Employee Commute Option rules contained in OAR 340-242-0010 to 0290;
(aa) Any violation related to air quality which is not otherwise classified in these rules.

(3) Class Three:
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(a) Fatlure to perform testing, or monitoring required by a permit, rule or order where missing data can
be reconstructed to show compliance with standards, emission limitations or underlying requirements;

(b) Nlegal residential open burning;
(c) Improper notification of an asbestos abatement project;

(d) Failure to submit a completed renewal application for an asbestos abatement license in a timely
manner;

(e) Failure to display a temporary label on a certified woodstove;
(f) Exceeding opacity limitation in permits or rules by five percent opacity or less.

(g) Violation of OAR 340-242-0620 by a person who has performed motor vehicle refinishing on fewer
than 10 on-road motor vehicles in the previous 12 months.

[Publications: The publication(s) referenced in this rule is available from the agency.]

Stat. Auth.: ORS 468.020, ORS 468A.025 & ORS 468A.045

Stats. Implemented: ORS 468.020 & ORS 468A.025

Hist.: DEQ 78, f. 9-6-74, ef. 9-25-74, DEQ 5-1980, {. & ef 1-28-80; DEQ 22-1984, f. & ef. 11-8-84;
DEQ 22-1988, f. & cert. ef. 9-14-88; DEQ 4-1989, f. & cert. ef. 3-14-89; DEQ 15-1990, f. & cert. ef. 3-
30-90; DEQ 31-1990, f. & cert. ef. 8-15-90; DEQ 2-1992_ f, & cert. ef. 1-30-92; DEQ21-1992,f. &
cert. ef. 8-11-92; DEQ 19-1993, f. & cert. ef. 11-4-93; DEQ 20-1993(Temp), f. & cert. ef. 11-4-93; DEQ
4-1994, f. & cert. of. 3-14-04; DEQ 13-1994, f. & cert. ef. 5-19-94; DEQ 21-1994, f. & cert. ef. 10-14-
94; DEQ 22-1996, f. & cert. ef. 10-22-96; DEQ 19-1998, f. & cert. ef. 10-12-98; DEQ 6-2001, f. 6-18-
01, cert. ef. 7-1-01

340-012-0052

Noise Control Classification of Violations

Violations pertaining to noise control shall be classified as follows:

(1) Class One:

(a) Violation of a requirement or condition of a Commission or Department order or variance;

(b) Violations that exceed noise standards by ten decibels or more;

(c) Exceeding th§: ambient degradation rule by five decibels or more; or

(d) Failure to submit a comphiance schedule required by OAR 340-035-0035(2);

(e) Operating a motor sports vehicle without a properly installed or well-maintained muffler or
exceeding the noise standards set forth in OAR 340-035-0040(2);

(f) Operating a new permanent motor sports facility without submitting and receiving approval of
projected noise impact boundaries;
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(g) Failure to provide access to premises or records when required by law, rule, or order;
(h) Violation of motor racing curfews set forth in OAR 340-035-0040(6);

(i) Any violation related to noise control which causes a major harm or poses a major risk of harm to
public health or the environment. ‘

(2) Class Two:
(a) Violations that exceed noise standards by three decibels or more;

(b) Advertising or offering to sell or selling an uncertified racing vehicle without displaying the required
notice or obtaining a notarized affidavit of sale;

{(c) Any violation related to noise control which is not otherwise classified in these rules.

(3) Violations that exceed noise standards by one or two decibels are Class III violations.

Stat. Auth.: ORS 467.030 & ORS 468.020

Stats. Implemented: ORS 467.050 & ORS 467.990

Hist.: DEQ 101, f. & ef. 10-1-75; DEQ 22-1984, f. & of 11-8-84; DEQ 4-1989, f. & cert. ef. 3-14-89;
DEQ 15-1990, f & cert. ef. 3-30-90; DEQ 21-1992, f. & cert. ef. 8-11-92; DEQ 19-1998, f. & cert. ef
10-12-98

340-012-0055

Water Quality Classification of Viclations

Violations pertaining to water quality shall be classified as follows:

(1) Class One:

(a) Violation of a requirement or condition of a Commission or Department Order;

(b) Causing pollution of waters of the State;

(c) Reducing the water quality of waters of the State below water quality standards;

(d) Any discharge of waste that enters waters of the state, cither without a waste discharge permit or
from a discharge point not authorized by a waste discharge permit;

() Failure to comply with statute, rule, or permit requirements regarding notification of a spill or upset
condition which results in a non-permitted discharge to public waters;

(f) Violation of a permit compliance schedule;
() Any violation of any pretreatment standard or requirement by a user of a municipal treatment works

which either impairs or damages the treatment works, or causes a major harm or poses a major risk of
harm to public health or the environment;

http://arcweb.sos.state.or.us/rules/fOARS_300/0AR_340/340 012 html 1/24/2002




Dept. of Environmental Quality 340 012 Page 24 of 46

(h) Operation of a disposal system without first obtaining a Water Pollution Control Facility Permit;
(i) Failure to provide access to premises or records when required by law, rule, permit or order;

(j) Failure of any ship carrying oil to have financial assurance as required in ORS 468B.300 - 468B.335
or rules adopted thereunder;

(k) Any violation related to water quality which causes 2 major harm or poses a major risk of harm to
public health or the environment.

(1) Unauthorized changes, modifications, or alterations to a facility operating under a WPCF or NPDES
permit. -

(m) Intentionally submitting false information;
(n) Operating or supervising a wastewater treatment system without proper certification.
(2) Class Two:

(a) Failure to submit a report or plan as required by rule, permit, or license, except for a report required
by permit compliance schedule;

(b) Any violation of OAR Chapter 340, Division 49 regulations pertaining to certification of wastewater
system operator personnel unless otherwise classified;

(c) Placing wastes such that the wastes are likely to enter public waters by any means;

(d) Failure by any ship carrying oil to keep documentation of financial assurance on board or on file
with the Department as required by ORS 468B.300 - 468B.335 or rules adopted thereunder;

(e) Failing to connect all plumbing fixtures to, or failing to discharge wastewater or sewage into, a
Department-approved system unless otherwise classified in OAR 340-012-0055 or 340-012-0060;

(f) Any violation of a management, monitoring, or operational plan established pursuant to a waste
discharge permit, that is not otherwise classified in these rules.

(g) Any violation relat'ed o water quality which is not otherwise classiﬁe.d in these rules.

(3) Class Three:

(a) Failure to submit a discharge monitoring report on time;

(b) Failure to submit a complete discharge monitoring report;

(c) Exceeding a waste discharge permit bibchemical oxygen demand (BOD), carbonaceous biochemical
oxygen demand (CBOD), or total suspended solids (TSS) limitation by a concentration of 20 percent or

less, or exceeding a mass loading limitation by ten percent or less;

(d) Violation of a removal efficiency requirement by a factor of less than or equal to 0.2 times the
number value of the difference between 100 and the applicable removal efficiency requirement (e.g., if
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the requirement is 65 percent removal, 0.2 (100-65) = 0.2(35) = 7 percent; then 7 percent would be the
maximum percentage that would qualify under this rule for a permit with a 65 percent removal
efficiency requirement);

(e) Violation of a pH requirement by less than 0.5 pH.

Stat. Auth.: ORS 468.020 & ORS 468B.015

Stats. Tmplemented: ORS 468.090 - ORS 468.140, ORS 468B.025, ORS 468B.220 & ORS 468B.305
Hist.: DEQ 78, f. 9-6-74, ef. 9-25-74, DEQ 22-1984, f. & ef. 11-8- 84 ; DEQ 17-1986, f. & ef. 9-18-86;
DEQ 22-1988, f. & cert. ef, 9-14-88; DEQ 4-1989, f. & cert ef. 3-14-89; DEQ 15-1990, f. & cert. ef. 3~
30-90; DEQ 21-1992, f. & cert. ef. 8-11-92; DEQ 19-1998, f. & cert. ef. 10-12-98

340-012-0060

On-Site Sewage Disposal Classification of Violations

Violations pertaining to On-Sitc Sewage Disposal shall be classified as follows:

(1) Class One:

(a) Violation of a requirement or condition of a Commission or Department order;

(b) Performing, advertising or representing one's self as beiﬁg in the business of performing sewage
disposal services without first obtaining and maintaining a current sewage disposal service license from

the Department;

(c) Installing or causing to be installed an on-site sewage disposal system or any part thereof, or
repairing any part thereof, without first obtaining a permit;

{(d) Disposing of septic tank, holding tank, chemical toilet, privy or other treatment facility contents in a
manner or location not authorized by the Department;

(e) Operating or usmg an on-site sewage disposal system that is failing by discharging sewage or
effluent;

(f) Failure to provide access to premises or records when required by law, rule, permit or order;

(g) Any violations related to on-site sewage disposal which cause major harm or pose a major risk of
harm to public health, welfare, safety or the environment.

(2) Class Two:
(2) Installing or causing to be installed an on-site sewage disposal system, or any part thereof, or the
repairing of any part thereof, which fails fo meect the requirements for satisfactory completion within 30

days after written notification or posting of a Correction Notice at the site;

(b) Operating or using a nonwater-carried waste disposal facility without first obtaining a letter of
authorization from the Agent; :

(¢) Operating or using a newly constructed, altered or repaired on-site sewage disposal system, or part
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thereof, without first obtaining a Certificate of Satisfactory Completion;

(d) Providing any sewage disposal service in violation of any statute, rule, license, or permit, provided
that the violation is not otherwise classified in these rules; :

(e) Failing to obtain an authorization notice from the Agent prior to affecting change to a dwelling or
commercial facility that results in the potential increase in the projected peak sewage flow from the
dwelling or commercial facility in excess of the sewage disposal system's peak design flow;

(f) Installing or causing to be installed a nonwater-carried waste disposal facility without first obtaining
written approval from the Agent;

(g) Failing to connect all plumbing fixtures to, or failing to discharge wastewater or sewage into, a
Department approved on-site system;

(h) Any violation related to on-site sewage disposal which is not otherwise classified in these rules.

(3) Violations where the sewage disposal system design flow is not exceeded, placing an existing system
into service, or changing the dwelling or type of commercial facility, without first obtaining an
authorization notice are Class Three violations.

Stat. Auth.: ORS 454.050, ORS 454.625 & ORS 468.020

Stats. Implemented: ORS 454.635, ORS 454.645 & ORS 468.090 - ORS 468.140

Hist.: DEQ 78, f. 9-6-74, ef. 9-25-74; DEQ 4-1981, f. & ef. 2-6-81; DEQ 22-1984, [. & ef. 11-8-84;
DEQ 22-1988, f. & cert. ef, 9-14-88; DEQ 4-1989, f. & cert. ef. 3-14-89; DEQ 15-1990, f. & cert. ef. 3-
30-90; DEQ 21-1992, f. & cert. ef. 8-11-92; DEQ 19-1998, f. & cert. ef. 10-12-98

340-012-0065
Solid Waste Management Classification of Violations

Violations pertaining to the management, recovery and disposal of solid waste shall be classified as
follows:

(1) Class One:
(a) Violation of a requirement or condition of a Commission or Department Order;

{(b) Establishing, expanding, maintaining or operating a disposal site without first obtaining a registration
or permit; |

(c) Accepting solid waste for disposal in a permitted solid waste unit or facility that has been expanded
in area or capacity without first submitting plans to the Department and obtaining Department approval;

(d) Disposing of or authorizing the disposal of a solid waste at a locatlon not permitted by the
Department to receive that solid waste;

(e) Violation of the freeboard limit which results in the actual overflow of a sewage studge or leachate
lagoon;
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(f) Violation of the landfill methane gas concentration standards;

(g) Violation of any federal or state drinking water standard in an aquifer beyond the sohd waste
boundary of the landfill, or an alternative boundary specified by the Department;

(h) Violation of a permit-specific groundwater concentration limit, as defined in OAR 340-040-0030(3)
at the permit-specific groundwater concentration compliance point, as defined in OAR 340-040-0030(2)

(e);
(1) Failure to perform the groundwater monitoring action requirements specified in OAR 340-040-0030
(5), when a significant increase (for pH, increase or decrease) in the value of a groundwater monitoring

parameter is detected;

() Impairment of the beneficial use(s) of an aquifer beyond the solid waste boundary or an alternative
boundary specified by the Department;

(k) Deviation from the Department approved facility plans which results in an safety hazard, public
health hazard or damage to the environment;

(I} Failure to properly construct and maintain groundwater, surface water, gas or leachate collection,
treatment, disposal and monitoring facilities in accordance with the facility permit, the facility
environmental monitoring plan, or Department rules;

(m) Failure to collect, analyze and report ground-water, surface water or leachate quality data in
accordance with the facility permit, the facility environmental monitoring plan, or Department rules;

(n) Violation of a compliance schedunle contained in a solid waste disposal or closure permit;
(o) Failure to provide access to premises or records when required by law, rule, petmit or order;

(p) Knowingly disposing, or accepting for disposal, materials prohibited from disposal at a solid waste
disposal site by statute, rule, permit or order;

(q) Accepting, handling, treating or disposing of clean-up materials contaminated by hazardous
substances by a landfill in violation of the facility permit and plans as approved by the Department or
the provisions of OAR 340-093-0170(3);

(r) Accepting for disposal infectious waste not treated in accordance with laws and Department rules;

(s) Accepting for treatment, storage or disposal wastes defined as hazardous under ORS 466.005, et seq.,
or wastes from another state which are hazardous under the laws of that state WIﬂlOllt specific approval

from the Department;

(t) Mixing for disposal or disposing of principal recyclable material that has been properly prepared and
source separated for recycling;

(u) Receiving special waste in violation of or without a Department approved Special Waste
Management Plan;

(v) Failure to follow a Department approved Construction Quality Assurance (CQA) plan when
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constructing a waste cell;

(w) Failure to comply with a Department approved Remedial Investigation Workplan developed in
accordance with OAR 340-040-0040;

(x) Failure to establish and maintain financial assurance as required by statute, rule, permit or order;
(y) Open burning in violation of OAR 340-264-0060(3);

(z) Failure to abide by the terms of a permit automatically terminated due to a failure to submit a timely
application for renewal as set forth in OAR 340-093-0115(1)(c);

(aa) Any violation related to the management, recovery and disposal of solid waste which causes major
harm or poses a major risk of harm to public health or the environment.

(2) Class Two:

(a) Violation of a condition or term of a Letter of Authorization;

(b) Failure of a permitted landfill, solid waste incinerator or a municipal solid waste compost facility
operator or a metropolitan service district to report amount of solid waste disposed in accordance with

the laws and rules of the Department;

(c) Failure to accurately report weight and type of material recovered or processed from the solid waste
stream in accordance with the laws and rules of the Department;

{(d) Failure of a disposal site to obtain certification for recycling programs in accordance with the laws
and rules of the Department prior to accepting solid waste for disposal;

(e) Acceptance of solid waste by a permitted disposal site from a person that does not have an approved
solid waste reduction program in accordance with the laws and rules of the Department;

(f) Failure to comply with any solid waste permit requirement pertaining to permanent household
hazardous waste collection facility operations;

(g) Failure to comply with landfill cover requirements, iricluding but not limited to daily, intermediate,
and final covers, and limitation of working face size;

(h) Unless otherwise classified failure to comply with any plan approved by the Department;

OF ililure to submit a permit renewal application 180 days prior to the expiration date of the existing
permit;

(j) Failure to establish and maintain a facility operating record for a municipal solid waste landfill;

(k) Any violation related to solid waste, solid waste reduction, or any violation of a solid waste permit
not otherwise classified in these rules.

(3) Class Three:
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(a) Failure to post required signs;
(b) Failure to control litter;

(c) Unless otherwise classified failure to notify the Department of any name or address change of the
owner or operator of the facility within ten days of the change.

Stat. Auth.: ORS. 459.045 & ORS 468.020

Stats. Implemented: ORS 459.205, ORS 459.376, ORS 459.935 & ORS 468. 090 ORS 468.140

Hist.: DEQ 78, . 9-6-74, ef. 9-25- 74 DEQ 1-1982, f. & ef. 1-28-82; DEQ 22-1984, f. & ef. 11-8-84;
DEQ 22-1988, f. & cert. ef, 9-14-88; DEQ 4-1989, f. & cert. ef. 3-14-89; DEQ 15-1990, f. & cert. ef. 3-
30-90; DEQ 21-1992, f. & cert. ef. 8-11-92; DEQ 4-1994, {. & cert. efl 3-14-94; DEQ 26-1994,f &
cert. ef. 11-2-94; DEQ 9-1996, {. & cert. ef. 7-10-96; DEQ 19 1998, f. & cert. ef. 10-12-98; DEQ 6-
2001, . 6-18-01, cert. ef. 7-1-01

340-012-0066

Solid Waste Tire Management Classification of Violations

Violations pertaining to the storage, transportation and management of waste tires or tire-derived
products shall be classified as follows:

(1) Class One:

(a) Violation of a requirement or condition o.f a Commission or Department Order;

(b) Establishing, expanding, or operating a waste tire storage site without first obtaining a permit;

(c) Systematic failure to maintain written records of waste tire generation and disposal as required;
(d) Disposing of waste tires or tire-derived products at an unauthorized site;

(e) Violation of the compliance schedule or fire safety requirements of a waste tire storage site permit;
(f) Hauling waste tires or advertising or representing one's self as being in the business of a waste tire
carrier without first obtaining a waste tire carrier permit as required by laws and rules of the
Department;

(g) Hiring or otherwise using an unpermitted waste tire carrier o transport waste tires;

(h) Failure to establish and maintain financial assurance as required by statute, rule, permit or order;

(i) Failure to provide access to premises or records when required by law, rule, permit or order;

(j) Any violation related to the storage, transportation or management of waste tires or tire-derived
products which causes major harm or poses a major risk of harm to public health or the environment.

(2) Class Two:

(a) Violation of a waste tire storage site or waste tire carrier permit other than a specified Class One or
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Class Three violation;

(b) Failure to subimit a permit renewal application prior to the expiration date of the existing permit
within the time required by statute, rule, or permit;

(c) Hauling waste tires in a vehicle not identified in a waste tire carrier permit or failing to display
required decals as described in a permitee's waste tire carrier permit; _

(d) Violation of a condition or term of a Letter Authorization;

(e) Any violation related to the storage, transportation or management of waste tires or tire-derived
products which is not otherwise classified in these rules.

(3) Class Three:
| (a) Failure to submit required annual reports in a timely manner;
(b) Failure to keep required records on use of vehicles;.
(c) Failure to post required signs;
(d) Failure to submit a permit renewal application in a timely manner;
(e) Failure to submit permit fees in a timely manner;
(f) Failure to maintain written records of waste tire disposal and generation.
Stat. Auth.: ORS 459.785 & ORS 468.020
Stats. Implemented: ORS 459.705 - ORS 459.790, ORS 459.992 & ORS 468.090 - ORS 468.140

Hist.: DEQ 4-1989, f. & cert. ef. 3-14-89; DEQ 15-1990, f. & cert. ef. 3-30-90; DEQ 21-1992, . & cert.
ef. 8-11-92; DEQ 19-1998, f. & cert. ef. 10-12-98

340-012-0067
Underground Storage Tank and Heating Oil Tank Classification of Violations

Violations pertaining to Under-ground Storage Tanks and cleanup of petroleum contaminated soil at
heating oil tanks shall be classified as follows:

(1) Class One:
(a) Violation of a requirement or condition of a Commission or Department Order;

(b) Failure to report a release or suspected release from an under-ground storage tank or a heatiﬂg oil
- tank as required by statute, rule or permit;

(c) Failure to initiate and complete the investigation or cleanup of a release from an underground storage
tank or a heating oil tank;

(d) Failure to prevent a releas¢ from an underground storage tank;
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(e) Failure to submit required reports from the investigation or cleanup of a release from an underground
storage tank or heating oil tank;

(f) Failure to provide access to premises or records when required by law, rule, permit or order;
(g) Placement of a regulated material into an unpermitted underground storage tank; .

(h) Installation of an underground storage tank in violation of the standards or procedures adopted by the
Department; '

(1) Failure to initiate and complete free product removal in accordance with OAR 340-122-0235;

(j) Providing installation, retrofitting, decommissioning, or testing services on an underground storage
tank or providing cleanup of petroleum contaminated soil at an underground storage tank facility
without first registering or obtaining an underground storage tank service providers license;

(k) Supervising the installation, retrofitting, decommissioning, or testing of an underground storage tank
or supervising cleanup of petroleum contaminated soil at an underground storage tank facility without
first obtaining an underground storage tank supervisors license;

(1) Any other violation related to underground storage tanks or heating oil tanks or cleanup of petroleum
contaminated soil at heating oil tanks which poses a major risk of harm to public health and the
environment. '

(2) Class Two:

(a) Failure to conduct required underground storage tank monitoring and testing activities;

(b) Failure to conform to operational standards for underground storage tanks and leak detection
systems;

(c) Failure to obtain a permit prior to the installation or operation of an underground storage tank;

(d) Decommissioning, installing, or retrofitting an underground storage tank or conducting a 5011 matrix
cleanup without first providing the required notifications to the Department

(e) Failure to properly decommission an underground storage tank;
(®) Providing installation, retrofitting, decommissioning or testing services on a regulated underground
storage tank or providing cle?anup of petroleum contaminated soil at a regulated underground storage

. tank that does not have a permit;

(g) Failure by a seller or distributor to obtain the tank permit number before depositing product into the
underground storage tank or failure to maintain a record of the permit numbers; :

(h) Allowing the installation, retrofitting, decommissioning, or testing of an underground storage tank or
cleanup of petroleum contaminated soil at an underground storage tank by any person not licensed by
the department; :

(1) Allowing cleanup of petroleum contaminated soil at a heating oil tank by any person not licensed by
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the Department;

(j) Providing petroleum contaminated soil cleanup services at a heating oil tank without first registering
or obtaining a soil matrix cleanup service provider license; '

(k) Providing supervision of petroleum contaminated soil at a heating oil tank without first registering or
obtaining a soil matrix cleanup supervision license;

(1) Supervising petroieum contaminated soil cleanup services at a heating oil tank without first
registering or obtaining & soil matrix cleanup supervisor license;

(m) Failure to submit a corrective action plan (CAP) in accordance with the scheduie or format
established by the Department pursuant to OAR 340-122-0250;

(n) Failure by the tank owner to provide the permit number to persons depositing product into the
underground storage tank;

(o) Any other violation related to underground storage tanks or heating oil tanks or cleanup of petroleum
contaminated soil at a heating oil tank that is not otherwise classified in these rules.

(3) Class Three:

~(a) Failure of a new owner of an underground storage tank to submit an application for a permit
modification or a new permit;

(b) Failure of a tank seller or product distributor to notify a tank owner or operator of the Department's
permit requirements;

(c) Failure to provide information to the Department regarding the contents of an under-ground storage
tank; ' ' :

(d) Failure to maintain adequate decommissioning records.

Stats. Imiplemented: ORS 466.760 - ORS 466.770, ORS 466.805 - ORS 406.835 & ORS 466.895
Hist.: DEQ 2-1988, f. 1-27-88, cert. ef. 2-1-88; DEQ 22-1988, f. & cert. ef. 9-14-88; DEQ 4-1989, f. &
cert. ef. 3-14-89; DEQ 15-1990, f. & cert. ef. 3-30-90; DEQ 15-1991, {. & cert. ef. 8-14-91; DEQ 21-
1992, f. & cert. ef, 8-11-92; DEQ 4-1994, {. & cert. ef. 3-14-94; DEQ 19-1998, f. & cert. ef. 10-12-98

340-012-0068 |

- Hazardous Waste Management and Disposal Classification of Violations

Violations pertaining to the management and disposal of hazardous waste, including universal wastes,
shall be classified as follows:

(1) Class One:

(a) Violation of a requirement or condition of a Department or Commission order;
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(b) Failure to make a complete and accurate hazardous waste determination of a residue as required by
OAR 340-102-0011;

(¢) Failure to have a waste analysis plan as required by 40 CFR 265.13;

(d) Operation of a hazardous waste treatment, storage or disposal facility (TSD) without first obtaining a
permit or without having interim status pursuant to OAR 340-105-0010(2)(a);

(e) Accumulation of hazardous waste on site for longer than twice the applicable generator allowable
on-site accumulanon period;

(f) Transporting or offering for transport hazardous waste for off-site shipment without first preparing a
manifest; '

(g) Accepting for transport hazardous waste which is not accompanied by a manifest;
(h) Systematic failure of a hazardous waste generator to comply with the manifest system requirements;
(1) Failure to submit a manifest discrepancy report or exception report;

(j) Failure to prevent the unknown entry or prevent the possibility of the unauthorized entry of person or
livestock into the waste management area of a TSD facility;

(k) Failure to manage ignitable, reactive, or incompatible hazardous wastes as required under 40 CFR
Part 264 and 265.17(b)(1), (2), (3), (4) and (5);

(1) Tllegal disposal of hazardous waste;
(m) Disposal of hazardous waste in violation of the land disposal restrictions;

_(n) Failure to contain waste pesticide or date contamers of waste pesticide as required by OAR 340-109-
0010(2);

(o) Treating or dﬂuting universal wastes in violation of 40 CFR 273.11, 273.31 or OAR 340-113-0030
(5

(p) Use of empty non-rigid or decontaminated rigid pesticide containers for storage of food, fiber or -
water intended for human or animal consumption;

(q) Mixing, solidifying, or otherwise diluting hazardous waste to circumvent land disposal restrictions;

(1) Incorrectly certifying a hazardous waste for disposal/treatment in violation of the land disposal
restrictions;

(s) Failure to submit a Land Disposal notification, demonstration or certification with a shipment of
hazardous waste;

(t) Shipping universal waste to a site other than an off-site collection site, destination facility or foreign
destination in violation of 40 CFR 273.18 or 273.38;
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(u) Failure to comply with the hazardous waste tank integrity assessments and certification
requirements;

(v) Failure of an owner/operator of a TSD facility to have a closure and/or post closure plan and/or cost
estimates;

{w) Failure of an owner/operator of a TSD facility to retain an independent registered professional
engineer to oversee closure activities and certify conformity with an approved closure plan;

(x) Failure of an owner/operator of a TSD facility to establish or maintain financial assurance for closure
and/or post closure care;

(y) Systematic failure of an owner/operator of a TSD facility or a generator of hazardous waste to
conduct inspections;

(z) Failure of an owner/operator of a TSD facility or generator to promptly correct any hazardous
condition discovered during an inspection;

(aa) Failing to prepare a Contingency Plan;

(bb) Failure to follow an emergency procedure contained in a Contingency Plan or other emergency
response plan when failure could result in serious harm;

(cc) Storage of hazardous waste i a container which is leaking or presenting a threat of release;

(dd) Storing more than 100 containers of hazardous waste without complying with the secondary
containment requirements at 40 CFR 264.175;

{ee) Systematic failure to follow hazardous waste container labeling requlrements or lack of knowledge
of container contents;

(ff) Failure to label a hazardous waste container where such failure could cause an inappropriate
response to a spill or leak and substantial harm to public health or the environment;

(gg) Failure to date a hazardous waste container with a required accumulation date or failure to
document length of time hazardous waste was accumulated,

(hh) Failure to comply with the export requirements for hazardous wastes;

(i) Violation of any TSD facility permit, providei that the violation is equivalent to any Class I
violation set forth in these rules;

(jj) Systematic failure to comply with hazardous waste generator annual reporting requirements,
Treatment, Storage, Disposal and Recycling facility annual reporting requirements and annual
registration information;

(kk) Failure to properly install groundwater monitoring wells such that detection of hazardous waste or

hazardous constituents that migrate from the waste management area cannot be immediately be
detected;
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(11) Failure to install any groundwater monitoring wells;

(mm) Failure to develop and follow a groundwater sampling and analysis plan using proper technigues
and procedures;

(nn) Generating and treating, storing, disposing of, transporting, and/or offering for transportation,
hazardous waste without first obtaining an EPA Identification Number;

(o0) Systematw failure of a large-quantlty hazardous waste generator or TSD facﬂlty to properly control
volatile organic hazardous waste emissions;

(pp) Failure to provide access to premises or records when required by law, rule, permit or order;

(qq) Any violation related to the generation, management and disposal of hazardous waste which causes
major harm or poses a major risk of harm to public health or the environment.

(2) Class two:

(a) Failure to keep a copy of the documentation used to determine whether a residue is a hazardous
waste;

(b) Failure to label a tank or container of hazardous wastes with the words "Hazardous Waste,"
"Pesticide Waste," "Universal Waste" or with other words as required that identify the contents;

(c) Failure to comply with hazardous waste generator annual reporting requirements, Treatment,
Storage, Disposal and Recycling facility annual reportmg requirements and annual registration

information, unless otherwise classified;

(d) Failing to keep a container of hazardous waste closed except when necessary to add or remove -
waste;

(e) Failing to inspect arcas where containers of hazardous waste are stored, at least weekly; |

(f) Failure of a hazardous waste generator to maintain aisle space adequate to allow the unobstructed
movement of personnel, fire protection equipment, spill control equipment, and decontamination;

{g) Accumulating hazardous waste on-site, without fully complying with the Personnel Training
requirements;

(h) Failure to manage universal waste in a manner that prevents releascs into the environment;

(1) Failure to domply with the empty pesticide container management requirements unless otherwise
classified,;

(3} Failure of a dry cleaner subject to ORS 463, to comply with the waste minimization requirements in
ORS 465.505(1) (a)-(g); -

(k) Failure of a dry cleaner subject to ORS 465, to comply with the waste minimization reporting
requirements in ORS 465.505(3);
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(1) Failure of a dry cleaner subject to ORS 465, to immediately report any release of dry cleaning solvent
in excess of 1 pound;

(m) Any violation pertaining to the generation, management and disposal of hazardous waste which is
not otherwise classified in these rules is a Class Two violation.

(3) Class three:

(a) Accumulation of hazardous waste on site by a large-quantity generator for less than ten days over the
allowable on-site accumulation period;

(b) Accumulation of hazardous waste on site by a small-quantity generator for less than twenty days
over the allowable on-site accumulation period;

(c) Failure of a large-quantity generator of hazardous waste to retain signed copies of manifests for at
least three years when less than 5% of the reviewed manifests are missing and the facility is able to
obtain copies during the inspection;

(d) Failure of a small-quantity generator of hazardous waste to retain signed copies of manifests for at
least three years when only 3 of the reviewed manifests are missing and the facility is able to obtain
copies and submit them to the Department within 10 days of the inspection;

(e) Failure to label only one container or tank which is less than 60 gallons in volume and in which
hazardous waste was accumulated on site, with the required words "Hazardous Waste," "Pesticide
Waste," "Universal Waste" or with other words as required that identify the contents;

(f) Failure of a large-quantity generator to retain copies of land disposal restriction notifications,
demonstrations, or certifications when less than 5% of the reviewed land d1sposa1 restriction notices are
missing and the facility is able to obtain copies during the inspection;

(g) Failure of a small-quantity generator to retain copies of land disposal restriction notifications,
demonstrations, or certifications when 3 or fewer of the reviewed land disposal restriction notices
missing and the facility is able to obtain copies and submit them to the Department within 10 days of the
inspection;

(h) Failure to keep a container of hazardous waste located in a "satellite accumulation area" closed
except when necessary to add or remove waste, when only one container is open;

(1) Failure to properly label a container of pesticide-containing material for use or reuse as required by
OAR 340-109-0010(1)

[Publications: The publication(s) referenced in this rule is available from the agency.]

Stat. Auth.: ORS 459.995, ORS 466.070 - ORS 466.080, ORS 466.625 & ORS 468.020

Stats. Implemented: ORS 466.635 - ORS 466.680, ORS 466.880 - ORS 466.992 & ORS 468.090 - ORS
468.140

Hist.: DEQ 1-1982, f. & ef. 1-28-82; DEQ 22-1984, f. & ef. 11-8-84; DEQ 9-1986, . & ef. 5-1-86; DEQ
17-1986, f. & ef. 9-18-86; DEQ 22-1988, f. & cert. ef. 9-14-88; DEQ 4-1989, f. & cert. ef. 3-14-89;
DEQ 15-1990, f. & cert. ef. 3-30-90; DEQ 21-1992, f. & cert. ef..8-11-92; DEQ 19-1998, f. & cert. ef.
10-12-98; DEQ 6-2001, f. 6-18-01, cert. ef. 7-1-01
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340-012-0069

Oil and Hazardous Material Spill and Release Classification of Violations

Violations pertaining to spills or releases of oil or hazardous materials shall be classified as follows:
(1) Class One:

(a) Violation of a requirement or condition of a Commission or Department Order;

(b) Failure to provide access to premises or records when required by law, rule, permit or order;

(c) Failure by any person having ownership or control over oil or hazardous materials to immediately
cleanup spills or releases or threatened spills or releases;

(d) Failure by any person having ownership or control over oil or hazardous materials to immediately
report all spills or releases or threatened spills or releases in amounts equal to or greater than the
reportable quantity;

{e) Any violation related to the spill or release of oil or hazardous materials which causes a major harm
or poses a major risk of harm to public health or the environment;

(f) Any spill or release of oil or hazardous materials which enters waters of the state.

(g) Failure to have a spill response or contingency plan; or failure to follow emergency procedures
contained in a spill response or contingency plan when the plan is required by permit, rule, or order; or
failure to follow emergency requirements at OAR 340-108-0020(2); when failure could result in serious
harm;

(2) Any violation related to the spill or release of oil or hazardous materials which is not otherwise
clas51ﬁed in these rules is a Class Two violation.

Stat. Auth.: ORS 466.625 & ORS 468.020

Stats. Implemented: ORS 466.635 - ORS 466.680, ORS 466.992 & ORS 468.090 - ORS 468.140

Hist.: DEQ 18-1986, f. & ef. 9-18-86; DEQ 22-1988, f. & cert. ef. 9-14-88; DEQ 4-1989, f. & cert. ef, 3-

14-89; DEQ 15-1990, f. & cert. ef: 3-30-90; DEQ 21-1992, f. & cert. ef. 8-11-92; DEQ 4-1994, f. &

cert. ef. 3-14-94; DEQ 19-1998, f. & cert. ef. 10-12-98; DEQ 6-2001, f. 6-18-01, cert. ef. 7-1-01
340-012-0071

PCB Classification of Violations

Violations pertaining to the management and disposal of polychlorinated blphenyls (PCB) shall be
classified as follows:

(1) Class One:
(a) Violation of a requirement or condition of a Commission or Department Order;

(b) Treating or disposing of PCBs anywhere other than at a permitted PCB disposal facility;
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(c) Establishing, constructing or operating a PCB disposal facility without first obtaining a permit;
(d) Failure to provide access to premises or records when requiréd to by law, rule, permit or order;

(e) Any violation related to the management and disposal of PCBs which causes a major harm or poses a
major risk of harm to public health or the environment.

(2) Class Two:
(a) Violating a condition of a PCB disposal facility permit;

(b) Any violation related to the management and disposal of PCBs which is not otherwise classified in
these rules.

- Stat. Auth.: ORS 459.995, ORS 466.625, ORS 467.030, ORS 468.020 & ORS 468.996

Stats, Implemented: ORS 466.255, ORS 466.265 - ORS 466.270, ORS 466.530 & ORS 466.880 - ORS
466.992 _

Hist.: DEQ 22-1988, f. & cert. ef. 9-14-88; DEQ 4-1989, f. & cert. ef. 3-14-89; DEQ 15-1990, f. & cert.
ef. 3-30-90; DEQ 21-1992, f. & cert. ef. 8-11-92; DEQ 19-1998, {. & cert. ef. 10-12-98; DEQ 6-2001, £.
6-18-01, cert. ef. 7-1-01 '

340-012-0072

Used Oil Management Classification of Violations

Violations pertaining to the management of used oil shall be classified as follows:
(1) Class One:
(a) Violation of a requirement or condition of a Department or Commission Order;

(b) Using used oil as a dust suppressant or pesticide, or otherwise spreading used oil directly in the
environment;

(c) Collecting, processing, storing, disposing of, and/or transporting, used oil without first obtaining an
EPA Identification number;

(d) Burning used oil with less than 5,000 Btu/pound for the purpose of “energy recovery" in violation of
OAR 340-111-0110(3)(b);

(e) Offering for sale used oil as specification used oil-firel when the used oil does not meet used oil-fuel
specifications;

(f) Offering to sell off-specification used oil fuel to facility not meeting the definition of an industrial
boiler or furnace, or failing fo obtain proper certification under 40 CFR 179.75;

(g) Burning off-specification used oil in a device not specifically exempted under 40 CFR 279.60(a) that
does not meet the definition of an industrial boiler or furnace

(h) Storing or managing used oil in a surface impoundment;
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(1) Storing used oil in containers which are leaking or present a threat of release;

() Failure by a used oil transporter or processor to determine whether the halogen content of used oil
exceeds that permissible for used oil;

(k) Failure to develop and follow a written waste analysis plan when required by law;

(1) Failure by a uscd-oil processor or transporter to manage used-oil residues as required under 40 CFR
279(10)(e);

(m) Any violation related to the management of used oil which causes major harm or poses a major risk
of harm to public health or the environment;

(n) Failure to provide access to premises or records when required to do so by law, rule, permit or order.
(2) Class 'fwo: |

() Failure to close or cover used oil tanks or containers as required by OAR 340;11 1-0032(2);

(b) Failing to submit annual used oil handling reports;

(c) Failure by a used-oil transfer facility, processors, or off-specification used-oil burners to store used
oil within secondary containment; :

(d) Failure to label each container or tank in which used oil was accmnulated on site with the words
"used o1l";

(e} Failure of a used-oil processor to keep a written operating record at the facility in V101at1on of 40
CFR 279.57,

(f) Failure by a used-oil processor to prepare and maintain a preparedness and prevention plan;

(g) Failure by a used-oil processor to close out used oil tanks or containers when required by 40 CFR
279.54(h);

(h) Any violation related to the management of used oil which is not otherwise classified in these rules
is a Class two violation.

(3) Class three: Failure to label one container or tank in which used oil was accumulated on site, when
there are five or more present, with the required words "used oil." :

[Publications: The publication(s) referred to or incorporated by reference in this rule are available from
the agency.]

Stat. Auth.: ORS 459.995, ORS 468.020, ORS 468.869, ORS 468.870 & ORS 468.996

Stats. Implemented: QRS 459A.580 - ORS 459A.585, ORS 459A.590 & ORS 468.090 - ORS 468.140
Hist.: DEQ 33-1990, f. & cert. ef. 8-15-90; DEQ 21-1992, f. & cert. ef. 8-11-92; DEQ 19-1998, f. &
cert. ef. 10-12-98

340-012-0073
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Environmental Cleanup Classification of Violations

Violations of ORS 465.200 through 465.420 and related rules or orders pertaining to environmental
cleanup shall be classified as follows:

(1) Class One:
(&) Violation of a requirement or condition of a Commission or Department order;
(b) Failure to provide access to premises or records when required to do so by law, rule, permit or order;

(c) Any violation related to environmental investigation or cleanup which causes a major harm or poses
a major risk of harm to public health or the environment.

+

(2) Class Two:
{(a) Failure to provide information under ORS 465.250;

(b) Any violation related to environmental investigation or cleanup which is not otherwise classified in
these rules.

Stat. Auth.: ORS 465.280, ORS 465.400 - ORS 465.410, ORS 465.435 & ORS 468.020

Stats. Implemented: ORS 465.210 & ORS 468.090 - ORS 468.140

Hist.: DEQ 22-1988, f. & cert. ef, 9-14-88; DEQ 4-1989, f. & cert. ef. 3-14-89; DEQ 15-1990, f. & cert.
ef. 3-30-90; DEQ 21-1992, f. & cert. ef. 8-11-92; DEQ 19-1998, f. & cert. ef. 10-12-98

340-012-0090

Selected Magnitude Categories

(1) Magnitudes for select violations pertaining to Air Quality may be determined as follows:
(a) Opacity limitation violations:

(A) Major - Opacity measurements or readings of more than 40 percent opacity over the applicable
limitation;

(B) Moderate - Opacity measurements or readings between greater than 10 percent and 40 percent or
less opacity over the applicable limitation;

(C) Minor - Opacity measurements or readings of ten percent or less opacity over the applicable
limitation. ‘ :

(b) Steaming rates, performance standards, and fuel usage limitations:
{A) Major - Greater than 1.3 times any applicable limitation;
(B) Moderate - From 1.1 up to and including 1.3 times any applicable limitation;

(C) Minor - Less than 1.1 times any applicable Iimitation.
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(c) Air contaminant emission limitation violations for selected air pollutants:

(A) Magnitude determination shall be made based upon the following table: [Table not included. See
ED. NOTE.]

(B) Major:
(1) Exceeding the annual amount as established by permit, rule or order by more than the above amount;

(if) Exceeding the monthly amount as established by permit, rule or order by more than ten percent of
the above amount;

(iii) Exceeding the daily amount as established by permit, rule or order by more than 0.5 percent of the
above amount;

(iv) Exceeding the hourly amount as established by permit, rule or order by more than 0.1 percent of the
above amount.

(C) Moderate:

(1) Exceeding the annual amount as established by permit, rule or order by an amount from 50 up to and
including 100 percent of the above amount;

(i0) Exceeding the monthly amount ds established by permit, rule or order by an amount from five up to
and including ten percent of the above amount;

(iii) Exceeding the daily amount as established by permit, rule or order by an amount from 0. 25up to
and including 0.50 percent of the above amount;

' (iv) Exceeding the hourly amount as established by permit, rule or order by an amount from 0. 05 up to
and including 0.10 percent of the above amount.

(D) Minor:

(i) Exceeding the annual amount as established by permit, rule or order by an amount less than 50
percent of the above amount;

(i1) Exceeding the mohthly amount as established by permit, rule or order by an amount less than five
percent of the above amount; -

(iit) Exceeding the daily amount as established by permit, rule or order by an amount less than 0.25
percent of the above amount; :

(iv) Exceeding the hourly amount as established by permit, rule or order by an amount less than 0.05
percent of the above amount.

(d) Asbestos violations:

(A) Major - More than 260 lineal feet or more than 160 square feet or more than 35 cubic feet of
asbestos-containing material;
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(B) Moderate - From 40 lineal feet up to and including 260 lineal feet or from 80 square feet up to and
including 160 square feet or from 17 cubic feet up to and including 35 cubic feet of asbestos-containing
material;

(C) Minor - Less than 40 lineal feet or 80 square feet or less than 17 cubic feet of asbestos-containing
material;

(D) The magnitude of the asbestos violation may be increased by one level if the material was
comprised of more than five percent asbestos. ' ‘

(e) Open burning violations:

(A) Major - Initiating or allowing the initiation of open burning of material constituting more than five
cubic yards in volume;

(B) Moderate - Initiating or allowing the initiation of open burning of material constituting from one up
to and including five cubic yards in volume, or if the Department lacks sufficient information on which

to base a determination;

(C) Minor - Imtiating or allowing the initiation of open burning of material constituting less than one
cubic yard in volume;

{ID) For the purposes of determining the magnitude of a violation only, five tires shall be deemed the
equivalent in volume to one cubic yard.

(2} Magnitudes for select violations pertaining to Water Quality may be determined as follows:
(a) Violating wastewater discharge limitations:
(A) Major:

(1) Discharging more than 30% outside any applicable range for flow rate, concentration limitation, or
mass limitation, except for toxics, pH, and bacteria; or

(ii) Discharging more than 10% over any applicable concentration limitation or mass load limitations for
toxics; or '

(iii) Discharging wastewater having a pH of more than 1.5 above or below any applicable pH range; or

(iv) Discharging more than 1,000 bacteria per 100 milliliters (bact./100 mls) over the effluent limitation;
or

(v) Discharging wastes having more than 10% below any applicable removal rate.
(B) Moderate:

(i) Discharging from 10% to 30% outside any applicable range for flow rate, concentration limitation, or
mass limitation, except for toxics, pH, and bacteria; or

(ii) Discharging from 5% to 10% over any applicable concentration limitation or mass load limitations
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for toxics; or

(1ii) Discharging Wastewat.er having a pH from 0.5 to 1.5 above or below any applicable pH range; or
(iv) Discharging from 500 to 1,000 bact./100 mls over the effluent limitation; or

(v) Discharging wastewater ﬁaving from 5% to 10% below any applicable removal rate.

(C) Minor:

(i) Discharging less than 10% outside any applicable range for flow rate, concentration limitation or
mass limitation, except for toxics, pH, and bacteria; or

(11) Discharging less than 5% over any applicable concentration limitation or mass load limitations for
toxics; or

(i1i) Discharging wastewater having a pH ‘of less than 0.5 above or below any applicable pH range; or
(iv) Discharging less-than 500 bact./100 mis over the effluent ﬁmitation; or

(v) Discharging wastewater having less than 5% below any applicable rémoval rate.

(b) Causing violation of numeric water-quality standards:

{A) Major:

(i) Reducing or increasing any criteria by 25% or more of the standard except for toxics, pH, and
turbidity; '

(ii) Increasing toxics by any amount over the acuté standard or by 100% or more of the chronic standard;
(iii) Reducing or increasing pH by 1.0 pH unit or more from the standard;

(iv) Increasing turbidity by 50 nephelometric turbidity units (NTU) or more of the standard.

(B) Modeﬁﬁe: | | |

(i) Reducing or increasing any criteria by more than 10% but less than 25% of the standard, except for
toxics, pH, and turbidity, '

(it) Increasing toxics by more than 10% but less than 100% of the chronic standard;

(iii) Reducing or increasing pH by more than 0.5 pH unit but less than 1.0 pH unit from the standard;
(iv) Incréasing turbidity by more than 20 but less than 50 NTU over the standard.

(C) Minor:

(i) Reducing or increasing any criteria by 10% or less of the standard, except for toxics, pH, and
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turbidity;

(i1) Increasing toxics by 10% or less of the chronic standard;

(1i1) Reducing or increasing pH by 0.5 pH unit or less from the standard;

(iv) Increasing a turbidity standard by 20 NTU ér less over the standard.

(D) The magnitude of the violation may be increased one level if the reduction or increase:
(1) Occurred in a stream which is water-quality limited for that criterium; or

(i1) For oxygen or turbidity in a étream where salmonids are rearing or spawning; or

(iii) For bacteria in shell-fish growing waters or during period June 1 through Sei)tember 30.
3) Magnit;udes for select violations pertaining to Hazardous Waste may be determined as follows:
(a) Faﬂure to make a hazardous waste determination: |
(A) Major - Failure to make the determination on five or more waste streams;

(B) Moderate - Failure to make the determination on three or four waste streams;

(C) Minor - Failure to make the determination on one or two waste étreams

(D) The magmtude of the violation may be increased by one level, if more than 1,000 gallons of
hazardous waste is involved in the violation;

(E) The magnitude of the violation may be decreased by one level, if less than 250 gallons of hazardous.
waste is involved in the violation.

(b) Hazardous Waste disposal violations:
(A) Major - Disposal of more than 150 gallons of hazardous waste, or the disposal of more than three
gallons of acutely hazardous waste, or the disposal of any amount of hazardous waste or acutely

hazardous waste that has a substantial impact on the local environment into which it was placed;

(B) Moderate - Disposal of 50 to 150 gallons of hazardous waste, or the disposal of one to three gallons
olf acutely hazardous waste;

(C) Minor - Disposal of less than 50 gallons of hazardous waste, or the disposal of less than one gallon
of acutely hazardous waste when the violation had no potential for or had no more than de minimis
actual adverse impact on the environment, nor posed any threat to public health, or other environmental
receplors.

(c) Hazardous waste management violations:

{A) Major - Failure to comply with hazardous waste management requirements when more than 1,000
gallons of hazardous waste, or more than 20 gallons of acutely hazardous waste, are involved in the
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violation;
(B) Moderate - Failure to comply with hazardous waste management requirements when 250 to 1,000
gallons of hazardous waste, or when 5 to 20 gallons of acutely hazardous waste, are involved in the

violation;

(C) Minor - Failure to comply with hazardous waste management requirements when less than 250
gallons of hazardous waste, or 10 gallons of acutely hazardous waste are involved in the violation.

(4) Magnitudes for select violations pertaining tol Solid Waste may be determined as follows:
(a) Operating a solid waste disposal facility without a permit:

(A) Major - If the volume of material disposed of exceeds 400 cubic yards;

(B) Moderate - If the volume of material disposed of is between 40 and 400 cubic yards;

(C) Minor - If the volume of materials disposed of is less thaﬁ 40 cubic yards;

(D) The magnitude of the violation may be raised by one magnitude if the material disposed of was
either in the floodplain of waters of the state or within 100 feet of waters of the state.

(b) Failing to accurately report the amount of solid waste received.
(A) Major - If the amount of solid waste is underreported by more than 15% of the amount received;

(B) Moderate - If the amount of solid waste is underreported by from 5% to 15% of the amount
received;

(C) Minor - If the amount of solid waste is underreported by less than 5% of the amount received.

[ED. NOTE: The table referenced in this rule is not printed in the OAR Compilation. Copies are
available from the agency.]

[Publications: The publication(s) referred to or incorporated by reference in this rule are available from
the agency.]

Stat. Auth.: ORS 468.065 & ORS 468A.045

Stats. Implemented: ORS 468.090 - ORS 468.140 & ORS 468A.060

Hist.: DEQ 21-1992, . & cert. of. 8-11-92; DEQ 4-1994, f. & cart. of. 3-14-94; ' DBQ 19-1998, £, & cert.
ef 10-12-98 -

The official copy of an Oregon Administrative Rule is contained in the Administrative Order filed at the Archives Division,
800 Summer St. NE, Salem, Oregon 97310. Any discrepancies with the published version are satisfied in favor of the
Administrative Order, The Oregon Administrative Rules and the Oregon Bulletin are copyrighted by the Oregon Secretary of
State, Terms and Copditions of Use

Alphabeti'cal Index by Agency Name

Numerical Index by OAR Chapter Number
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Search the Text of the QARs
Onestions about Administrative Rules?
Link te the Oregon Revised Statutes

Return to Oregon State Archives Home Page
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Department of Environmental Quality
811 SW Sixth Avenue

Portland, OR 97204-1390

(503) 229-5696

TTY (503) 229-6993

John A, Kitzhaber, M.D., Governor

To:  Envjronmental Qualify Commissioners

Pl |

From: «Astie R, Price, Administrator, Office of Compliance and Enforcement
Date: January 17, 2002

Re:  Preparatory Materials for the Enforcement Discussion at T anuary\24th EQC
Meeting :

I apologize for not getting these materials to you in your original meeting packet. |
However, these materials are being sent to you only if you want to take a Jook at them
before the meeting! As many of the points will be covered in the meeting as time and
interest allow.

DEQ is about to begin a review of the Division 12 — Enforcement Procedure and Civil
Penalty reguiations. (Copy enclosed.) In this review we hope to address a number of
issues regarding either the outcome of enforcement actions or the enforcement process
itseif. A portion of the January 24™ Informational Item on Enforcement Tmprovements
will be a discussion of this Division 12 rulemaking effort. Tt will be extremely helpful to
have the mput of the EQC at the start of this effort.

Below 1s a list of issues or questions that have already been identified. To the extent you
are able to review these and have gathered your own thoughts prior to the meeting, the
discussion may be more focused on those areas you would most like to see evaluated
during the rulemaking process. Any and all thoughts and comments are welcome. I very
much look forward to having this discussion with you.

P‘Iease feel free to call me prior o the meeting if you have any questions. I can be
reached at (503) 229-6585. Thank you!

Purpose of the Division 12 rulemaking:
e . To-address issues of equity and fairness raised during the 2001 Legiglative
Session and by the EQC.
e To address internal process and consistency issues DEQ has identified.
* To be able to answer key legislative and internal questions.

The rule review will look, af 2 minimum, at five main issue areas. It is likely that you
will have the most thoughts on areas #4 and #5. Therefore, you might want to start with
these areas in your review. Ihave cross-referenced the issue areas to the actual rules so
you can find the relevant portions more easily. I've also highlighted possible questions
for EQC mput, but please do not be limited by those questions.

DEQ-1




1. Are the current Division 12 violations, that are listed by program (see OAR
Sections 340-012-0050 to 340-012-0073):
a. The priority violations for DEQ or the violations DEQ wants to be able to

enforce;
b. Written clearly, such that they can be enforcerd;
c. Otherwise meeting the expectations of the programs?

Potential EQC Input: -

Any thoughts on current violations that you do not believe should be, or on
violations that are not currently listed, but which should be?

Any perspectives on what characteristics should make a violation a priority?-
Other thoughts?

2. Are the violation classifications (Class I, IT or III) (see also QAR Sections 340-
012-0050 to 340-012-0073):

a. Within each classification, consistent across programs for violations of a
similar impact (e.g., potential or actual impact to human health and the
environment);

b. Within each program, resulting in the desired distribution of violations
across each classification?

Potential EQC Inpit:

Are there violations within a Classification (e.g., Class I) that appear to be
inconsistent across programs (e.g., a specific Class T Air Quality violation does
not appear to be “as severe” as a specific Water Quality violation)?

Any thoughts on criteria you would recommend to split the violations into
different classifications (i.e., what should make a violation a Class I vs. a Class
1m? '
Other thoughts?

3. Are the selected magnitudes (see QAR 340-012-0090):
a. Supportive of achieving a penalty consistent with the severity of the
mmpact?

Potential EQC Input:

Any thoughts as to how the magnitudes relate to the initial base penalty iz each
of the matrices?

Other thoughts?

4. Do the current penalty matrices ($10,000; $2,500; $1,000; $500 and $100,000)
support deterrence and/or align the severity of a violation with an adequate
penalty (see OAR 340-012-0042 and 340-012-0049(7))? Specifically:

a. Are the current violations aligned within the appropriate matrix {(e.g.,
Should all the current Class T asbestos violations be Class 17 Should
certain types of violators automatically frigger a shift into a smaller or
larger penalty matrix?)



b. Isthere a need for a $25,000 penalty mafrix for violations with more
significant volume or impact? Where would the line be drawn?

Potential EQC Input: -

e Are there types of violators the EQC would like to see treated differently with
respect to the penalty matrices? (e.g., Should individual violators end up in a
lower penalty matrix than business violators? What about the issue of impact of
the violation? That is, an individual can create just as great a degree of harm to
human health and the environment as a business.)

s (ther thoughts?

5. Does the current penalty equation (see OAR 340-012-0045) emphasize the factors
that are important for deterrence and is it appropriate to the severity of the
violation? The current penalty matrix is made up of the following pieces:

a. Base penalty (OAR 340-012-0042) — Comprised of type of violation,
classification, and magnitude.
b. Aggravating factors —
1. P =prior significant actions (OAR 340-012-0045(1)}c)(A))
1. H =history in correcting the prior significant actions under P
{OAR 340-012-0045(1)(c)(BY) _
iii. O =repeated or continuous violation (OAR 340-012-
~0045(1)(e)(C))
1v. R =mental state (OAR 340-012-0045(1)(c)(D)) .
v. C=cooperativeness of the respondent (OAR 340-012-
0045(1)(c)(E))
c. Economic benefit (OAR 340-012-0045(1)(F)) — The dollar amount of the
economic benefit gained through non-compliance. '

Potential EQC Input:
 Any other aggravating factors you would recommend evaluating?
e Any recommended modifications {o the existing aggravating factors?
¢ DEQ’s ability to assess economic benefit is often limited to the availahility of
economic information. Any thoughts on how much emphasis to place on
economic benefit?
e Otherthoughts?




Division 12 Rulemaking Schedule

January 2002 e Determine who is on the rulemaking team
e Meet with the rulemaking team and clarify the internal process.
February e Complete scoping of rulemaking to identify the complete list of
rulemaking issues, identify all fairness and equity issues, and the
criteria for evaluation.
o Identify and contact Advisory Committee members.
March o Initial Advisory Committee meeting
April — July e Hold four Advisory Committee meetings — one/month
¢ Develop rules using internal team
August o Initial compiled rulemaking draft completed,
e Conduct internal DEQ review
September e Hold public meetings and hearing
October e Respond to comments and rule redrafting
November-December | ¢ Conduct any outreach or early education necessary
January 2003 e EQC consideration of rules
February 2003 and on | ¢ Implementation of rules as adopted




Base Penalty +
Aggravating Factors +
‘Economic Benefit =

Total Penalty (may be multiplied
or multiple days)




OCE Resources

1 FTE — Senior Policy Advisor

1 FTE — Office Support

1 FTE — Case Tracking and Data Management — NEW!
8.75 FTE — Envirohmental Law Specialist

Resource shifts in year 2000:

25 FTE permanent reduction in WQ On-Site program
enforcement

‘1 FTE for 6 months donated to agency-wide rule
coordination effort




What’s the plan for this year?

) January 2002

o Complete the draft enforcement guidance.

e Implement the Enforcement Deterrence Industry Survey.

¢ Identify immediate data needs and begin to implement those that can
be done within OCE (e.g., tracking each violation).

e Complete and circulate agency-wide the proposed clarifications to
the criminal case review process.
Participate in the PPA process. |
Support development of any OCE-related legislative concepts.

Feb/ March 2002

e Complete revision of the multiday, multiple penalty policy

e Begm to address collections issues, including ability to pay process,
and bankruptcy issues.

* Begin areview of enforcement templates and revise accordingly.
(Revise again post-Division 12.)

¢ Identify Hearings Officer-related issues and begin discussions with
the Hearings Panel |

April/May 2002
e Begin to address the Regional MAO process. This will require
program participation.
¢ Begin to look at ELS reclassification issues.

June/July 2002
e Conduct basic enforcement process training




Pieces -- Unfinished or in Progress:

Template improvements

Policies need updating — SEP, Mliltiday penalties, and
others

Basic enforcement training for DEQ staff

Updating Enforcement Guidance

Continued increasing awareness of OCE purpose and
processes




Getting the word out — what i1s OCE?
Internal to DEQ:

Increased involvement in rulemaking and policy
development

Increased awareness and integration of OCE issues

PPA process involvement

OECDD Compliance Assistance position
External to DEQ:

. Presentations to industry groups

» Self disclosure policy completed

« 2000 Enforcement Accomplishments Report



Data Nuggets

* Year 2000 total penalties assessed = approx. $1.38 mill. and
Year 2001 total penalties assessed = approx. $2.23 mill.

Number of actions: In 2000, assigned = 220; issued = 200
In 2001, assigned = 294; issued = 265
» Average penalty size: In 2000 = $6,900; In 2001 = $8,400
Number of contested cases: In 2000 = 82; In 2001 = 106
Number of cases settled: In 2000 = 63; In 2001 =76
Number of hearings: In 1999 = §8; In 2000 = 15; In 2001 =21
Number of cases liquidated: In 2000 = 28; In 2001 = 42
Number of cases closed: - In 1999 = 1-59; |
| In 2000 = 199;
In 2001 = 242



Pieces -- Unfinished or in Progress:

e Timeliness is improving anecdotally, but still need
data to pinpoint areas for possible improvement

» Database improvements still needed for better case
tracking

« Using Q-Time, but need data history to flag resource
needs

 Other process improvements needed: defaults,
bankruptcies, regional MAOs, many others!

» Compliance deterrence industry survey

« Criminal case primer and process flow




Case Development Process
Update: | |

« Backlog at referral assignment stage is gone

Shifted to ELS workload management

Shifted case load composition to newer cases

Closed numerous old cases — final disposition on almost all 1999
and earlier cases |

Received case tracking position — interviewing
Frustrations:
* Much of the compliance process 1s not overseen by OCE

* Need to build ground level awareness first — OCE priorities
are not necessarily program area priorities

« Data not easy to use and missing key information to be able to
answer questions




Office of Compliance and Enforcement --

What are we covering today?

First Year Update

e Successes and Frustrations - in two main areas

« Data Nuggets
* Unfinished or In Progress Pieces

« What’s the plan for this year?

Division 12 Rulemaking
e Overview
 Process Timeline

« EQC Input and Discussion
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Approved with Corrections

Minutes are not final until approved by the Commission.

Environmental Quality Commission
Minutes of the Two Hundred and Ninety-Ninth Meeting

December 6-7, 2001
Regular Meeting'

The following Environmental Quality Commission members were present for the regular meeting, held at the
Department of Environmental Quality (DEQ), 811 S.W. Sixth Avenue, Portland, Oregon.

Melinda Eden, Chair
Tony Van Vliet, Vice Chair
Harvey Bennett, Member
Deirdre Malarkey, Member
Mark Reeve, Member

Also present were Larry Knudsen, Oregon Department of Justice (DOJ), Stephanie Hallock, Department of
Environmental Quality {DEQ) Director, and DEQ staif.

Thursday, December 6, 2001

Chair Eden called the meeting to order at approximately 1:00 p.m. Agenda items were taken in the following
order.

A. Contested Case: Case No. WMC/HW-WR-99-086 regarding Dar Tammadon

Larry Knudsen, Assistant Attorney General, introduced the case and explained that Mr. Dar Tammadon had
appealed a proposed order, dated January 10, 2001, that assessed Mr. Tammadon a $7,200 civil penalty for
illegally disposing of hazardous waste. Mr. Knudsen summarized the findings of fact made by the Hearing
Officer and asked Commissioners to declare any ex parte contacts or conflicts of interest regarding this case.
All Commissioners declared they had no ex parte contacts or conflicts of interest. Mr. A. B. Cummins
summarized arguments on behalf of Mr. Tammadon. Anne Price, DEQ Administrator of the Office of
Compliance and Enforcement, Jeff Bachman, Environmental Law Specialist, and Larry Edelman,
Department of Justice, summarized arguments on behalf of the Department. The Commission discussed
legal issues with representatives of both parties and considered alternatives for deciding the case.

During its deliberation, the Commission determined that it wanted the Hearing Officer to consider and
address three legal and factual issues: (1) When a respondent’s violation is based on imputed or vicarious
liability, is the “R factor” under OAR 340-012-0045 (1)(c)(D) to be based upon the negligent, reckless or
flagrant conduct of the respondent, the conduct of the respondent’s agents, or the conduct of either?; (2)
Based on the existing record, is the hearing officer able to make findings regarding whether Mr. Tamaddon is
directly liable for the cited violation?; and (3) Based on the existing record, is the hearing officer able to make
findings with respect to whether the conduct of Mr. Tamaddon’s employees was negligent, intentional, or
flagrant? Commissioner Reeve moved the Commission remand the case to the Hearing Officer for further
consideration and preparation of an amended proposed order. Commissioner Van Vliet seconded the motion
and it passed with five “yes” votes. The Commission asked Mr. Knudsen 1o prepare the order for the
Director’s signature on the Commission’s behalf.

! Staff reports and written material submitted at the meeting are made part of the record and available from
DEQ, Office of the Director, 811 SW Sixth Avenue, Portland, Oregon 97204.
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B. Contested Case: Case No. WQ/I-NWR-00-125 regarding Reggie Huff

Mr. Knudsen summarized events leading up to this hearing on this case. On September 20, 2001, the
Commission considered the Reggie Huff’'s appeal of a proposed order dated April 21, 2001, that found Mr.
Huff liable for a $1,200 civil penalty for placing waste where it was likely to escape or be carried into waters
of the state. At the September hearing, the Commission determined that it wished to hear oral argument cn
the issue of how the phrase “likely to escape or be carried into waters of the state” in ORS 468B.025(1)
should be interpreted and applied to the case. Accordingly, the Commission set the matter over to the
December 6, 2001 mesting.

At this meeting, the Commission heard arguments from Mr. Huff and Susan Greco, Environmental Law
Specialist representing the Department. Mr. Knudsen asked Commissioners to declare any ex parte contacts
or conflicts of interest regarding this case, and Commissicners declared none. After considering the
arguments presented by Mr. Huff and the Department, the Commission determined that the term “likely” as
used in ORS 468B.025 should be given its ordinary and common meaning and applied on a case-by-case
basis. The Commission concluded the Hearing Officer was correct in finding that waste was placed in a
storm drain, which was designed to convey storm water into the surrounding ground and groundwater, and
under these circumstances, the waste was in a location where it was likely to reach waters of the state.
Commissioner Malarkey moved the Commission upheld the Hearing Officer’s proposed order. Commissioner
Reeve seconded the motion and it passed with five “yes” votes. The Commission asked Mr. Knudsen to
prepare the order for the Director’s signature on the Commission’s behalf.

C. Information and Action Item: Report on Rulemaking for Methane Regulation
Director Hallock introduced this item to the Commission. In August 2001, a citizen association called CLEAN
petitioned the Commission for temporary and permanent rulemaking to add methane, under certain
conditions, to the list of hazardous substances subject to the state’s environmental cleanup rules. At its
September 21, 2001 meeting, the Commission denied the petition for temporary rulemaking and directed the
Department to wark with stakeholders on permanent rules to address methane issues associated with
unpermitted landfifls. in November 2001, CLEAN filed a second petition with the Commission again seeking
the adoption of temporary rules relating to the regulation of methane.

At this meeting, Dave Rozell, Acting DEQ Administrator of the Land Quality Division, and Al Kiphut, Land
Quality Manager, summarized the Department’s work on this issue and discussed the next steps with the
Commission. The Commission also heard arguments from representatives of CLEAN in support of their
petition. After considering alternatives, the Commission concluded that adoption of a temporary rule is not
appropriate at this time, but that the present inability of the Department to regulate methane gas at
unpermitted landfills was a significant concern. In preparation for the January 24-25, 2002 Commission
meeting, the Commission asked the Department to evaluate whether a temporary rule that effectively
addressed methane issues would serve the public interest. Commissioner Malarkey moved the Commission
deny the petition for temporary rulemaking and direct the Department to bring this matter back to the
Commission for further consideration of a temporary rule at its January 2002 meeting. Commissioner Reeve
seconded the motion and it passed with five “yes” votes. The Commission asked Mr. Knudsen to prepare an
order denying the petition for the Director to sign on the behalf of the Commission.

E. Informational Item: City of Portland Combined Sewer Overflow Control

Program Status Report
Richard Santner, DEQ Water Quality Manager in Northwest Region, introduced representatives of the City of
Portland to give a status report on the Combined Sewer Overflow (CSO) Control Program. In 1991, the
Commission and City entered a legal agreement that established the framework for a twenty-year CS0
control program to reduce the frequency and volume of sewer overflow to the Willamette River. Now at the
halfway point, the City has made significant progress in controlling CS0s. Dean Marriott, City of Portland
Bureau of Enviranmental Services Director, Virgil Adderley, CSO Program Manager, and Paul Gribbon, CSO
Design Manager, presented the status and accomplishments of the CSO program to the Commission.
Commissioners discussed the progress of the project to date and commended the City on their work. The
Commission accepted the City's program report and thanked Mr. Marriott, Mr. Adderley and Mr. Gribbon for
their presentation.

Chair Eden adjourned the meeting for the day at approximately 6:45 p.m.
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Friday, December 7, 2001

The Commission held an executive session at 8:00 a.m. on Friday, December 7, to consult with counsel
concemning legal rights and duties with regard to current and potential litigation involving the Department.
Executive session was held pursuant to ORS 192.660(1)(h).

At approximately 8:45 a.m., Chair Eden called the regular meeting to arder and agenda items were taken in
the following order.

F. Approval of Minutes

September 20-21, 2001 Minutes: Commissioner Reeve amended the draft minutes on page 2, by changing
“ltem C. Consideration of Tax Credit Requests” to “ltem G. Consideration of Tax Credit Requests.” Chair
Eden amended the minutes on page 2, ltem E, by changing “member” to “members” in the second sentence,
and on page 3, ltem H, by changing “4" to “four” and “made a motion” to “moved” in the second paragraph.
Commissioner Van Viiet moved the Commission approve the minutes as amended. Commissioner Malarkey
seconded the motion and it passed with five “yes” votes.

G.  Consideration of Tax Credit Requests

Director Hallock introduced pollution control facility tax credit requests to the Commission, and asked Helen
Lottridge, DEQ Management Services Division Administrator, Jim Roys, Management Services Division
Manager, and Maggie Vandehey, Tax Credit Coordinator, to present tax credit requests. Commissioners
discussed the applications with Mr. Roys and Ms. Vandehey.

The Commission considered and acted on the group of applications that the Department recommended for
approval, as summarized below.

» Pollution Control Facilities Tax Credits: Air Pollution Control Facilities
Commissioner Van Vliet moved to approve these applications as recommended by the Department, but
remove Application #5230 for Fujitsu Microelectronic, Inc., pending information on the closure of the
plant. Commissioner Malarkey seconded the motion and it passed with five “yes” votes. '

« Pollution Control Facilities Tax Credits; Alternatives to Open Field Burning Facilities
Commissioner Van Vliet moved to approve these applications as recommended by the Depariment.
Commissioner Reeve seconded the motion and it passed with five “yes” votes.

¢ Pollution Control Facilities Tax Credits: Material Recovery: SW Pollution Control Fagcilities
Commissioner Van Vliet moved to approve these applications as recommended by the Department, but
postpone action on Application #5621 for Container Recovery, Inc., pending advice from counsel on
whether the filing date met the application deadline. Commissioner Matarkey secaended the motion and it
passed with five “yes” votes.

+ Pollution Control Facilities Tax Gredits: Water Poilution Control Facilities
Commissioner Yan Vliet moved to approve these applications as recommended by the Department, but
postpone action on Application #5231 for Fujitsu Microelectronic, Inc., pending information on the closure
of the plant. Commissioner Reeve seconded the motion and it passed with five “yes” votes.

e Pollution Control Facilities Tax Credits: Nonpaint Source Pollution Control Facilities, Wood Chippers
Commissioner Reeve moved to approve these applications as recommended by the Department.
Commissioner Bennett seconded the motion and it passed with four “yes” votes. Commissioner Van Viiet
abstained from this vote after stating a conflict of interest with these applications

» Reclaimed Plastics Tax Credits
Commissioner Bennett moved to approve these applications as recommendsd by the Department.
Commissioner Van Vliet seconded the motion and it passed with five “yes” votes.




The Commission discussed Application #5490 and #5494, which the Department recommended for denial.
Commissioner Van Viiet moved to deny these applications, Commissioner Malarkey seconded the motion
and it passed with five “yes” votes.

The Commission discussed Certificate #4530, which the Department recommended for transfer.
Commissioner Bennett moved to transfer this certificate as recommended by the Depariment. Commissioner
Van Vliet seconded the motion and it passed with five “yes” votes.

The Commission’s actions on all tax credit requests are summarized in the attachment to these minutes.

L Discussion and Public Comment on an Approval Process for Umatilla

Chemical Agent Disposal Facility Operation
Wayne Thomas, DEQ Administrator of the Chemical Demilitarization Program, intfroduced a proposed
modification to the Umatilla Chemical Agent Disposal Facility permit to require Depariment approval for the
start of surrogate testing operations and Commission approval for the start of chemical agent operations. Mr.
Thomas discussed the purpose of the modification and the process for public involvement with the
Commission.

Chair Eden invited public testimony on the proposed modification and the following people provided

comment to the Commission:

* Umatilla Chemical Agent Disposal Facility (UMCDF) Permittees: Colonel Fred Pellissier, Commander of
the Umatilla Chemical Depeot; Don Barclay, UMCDF Project Manager; Dave Nylander, Washington
Demilitarization Company

¢ Dan Brosnan, Morrow County Commissioner and Tamra Mabbott, County Planning Director

» Armand Mintharn, member of the Confederated Tribes of the Umatilla Board of Trustees and Governing
Body and Rod Skeen, Tribe staff

» Dr. Robert Palzer, Ashland resident

« Karyn Jones, Hermiston resident, reprasenting GASP and the Cregon Wildlife Federation

Chair Eden thanked these people for their comments. Mr. Thomas asked presenters to provide any written
comments to the Depariment by December 12, 2001. Commissichers, Mr. Thomas and Director Hallock
discussed the testimony provided in the context of the Commission’s upcoming action on the proposed
permit modification. Chair Eden thanked Mr. Thomas for his coordination of this public process.

Public Forum

At approximately 11:30 a.m., Chair Eden asked whether anyone wished to provide public comment. No
public comment was provided.

H. Director’s Report

Director Hallock gave the Dirtector’s report to the Commission and discussed with Commissioners current
issues and recent events involving the Department. The Director asked Mary Abrams, DEQ Laboratory
Administrator, to explain the role of the lab in responding te emergency events and discuss the Department's
efforts to find a new lab facility. Director Hallock introduced Chuck Donaldson, DEQ Spill Respense
Manager, who coordinated overall emergency response preparation at the agency. Director Hallock asked
Helen Lottridge, DEQ Management Services Division Administrator, 1o discuss the Department’s response to
the Giovernor's request for agency budgst reductions.

D. Discussion [tem: Strategic Planning and Performance Measures

As part of the Director's Report, Director Hallock presented the final draft of the agency’s strategic plan for
2001 through 2005, called “Strategic Directions.” The Commissicn discussed DEQ's development of
strategic priorities and executive performance measures, and the Department’s process for getting input from
key stakeholders. Director Hallock asked the Commission to provide any comments to the Department for
incorporation into the final document, which was scheduled to be printed in late January 2002,

At this point in the meeting, Director Hallock left the meeting and asked Helen Lottridge, DEQ Management
Services Division Administrator, to continue on her behalf.

4



J. Rule Adoption: On-Site Fee Reduction

Mike Llewelyn, DEQ Water Quality Administrator, and Ed Woods, Water Quality Manager, presented
proposed rutes to permanently reduce on-site sewage disposal fees. The Commission adopted a temporary
rule to reduce these fees on June 22, 2001. The Commission discussed the fee reduction with Mr, Liewelyn
and Mr. Woods. Commissioner Reeve moved the Commission adopt proposed permanent rules.
Commissioner Malarkey seconded the motion and it passed with five “yes” votes.

M.  Rule Adoption: Incorporation of National Emission Standards for Hazardous

Air Pollutants
Andy Ginsburg, DEQ Air Quality Administrator, and Jerry Ebersols, Air Quality staff, presented proposed
rules to incorporate new National Emission Standards for Hazardous Air Pollutants (NESHAPs) to assure
continued delegation of authority from EPA for the Department to implement NESHAPs in the state.
Commissioners discussed the proposed rules with Mr. Ginsburg and Mr. Ebersole. Commissioner Van Viiet
moved the Commission adopt the proposed rule as presented in the staff report. Commissioner Reeve
seconded the motion and it passed with five “yes” votes.

N. Rule Adoption: SIP Amendments: LRAPA Title 36 Excess Emissions Rules

and VIP On-Site Testing Program
Andy Ginsburg, DEQ Air Quality Administrator, and Loretta Pickerell, Air Quality Rules Coordinator,
presented proposed rules to (1) approve Lane County Regional Air Pollution Authority's (LRAPA) Title 36
Excess Emission Rules, and (2) adopt both LRAPA’s Title 36 rules and DEQYs Vehicle Inspection Program
On-site Testing rules and related procedures as amendments to Oregon’s State Implementation Plan (SIP).
Ms. Pickerell explained that these actions were primarily procedural to satisfy requirements for Commission
oversight of LRAPA's air quality standards and for Commission adoption of SIP amendments.
Commissioners discussed the rules with Mr. Ginsburg and Ms. Pickerell. Commissioner Van Vliet moved the
Commission approve LRAPA's Title 36 Excess Emission Rules and adopt these rules as amendments 1o the
SIP. Commissioner Reeve seconded the motion and it passed with five “yes” votes. Commissioner Van Viiet
moved the Commission adopt DEQ's Vehicle Inspection Program On-site Testing rules and procedures as
amendments to the SIP. Commissionar Bennett seconded the motion and it passed with five “yes” votes.

K. Discussion ltem: Development of Performance Appraisal Process for Director
Commissioner Bennett and Commissioner Van Vliet presented a proposed process and evaluation criteria
for assessing the Director’s performance. The Commission discussed the proposed process, frequency of
evaluation, and methods for soliciting external input on the Director's performance. Commissioners asked
Mikell O'Mealy, Assistant to the Commission, to compile Commissioner comments and prepare a final
proposal for Commission consideration at the January 24-25, 2002 meeting.

Helen Lottridge, DEQ Management Services Division Administrator, presented a summary of the Director's
financial transactions for the Commission to review, consistent with a Department of Administrative Services
{DAS) requirement that took effect on July 16, 2001. Ms. Lottridge explained that the Commission was
required to take action on this report by July 16, 2002. Commissioners discussed the summary and review
requirement. Commissicner Van Vliet moved the Commission approve the financial transaction of the
Director as set forth in DAS policy for the period of July 1, 2001 through November 30, 2001. Commissioner
Malarkey seconded the motion and it passed with five “yes” votes.

0. Commissioners’ Reports
Commissioners gave no reports.

This item was removed from the Commission agenda.

Chair Eden adjourned the meeting at approximately 2:30 p.m. on December 7, 2001.




Tax Credit Applications

EQC Action
Percent
App # Applicant Type Cost Allocable Action
5140 |Wacker Siltronic Corp. Water $ 15,359,622 100% Approved
5141 |Wacker Siltronic Corp. Air $ 456,384 100% Approved
5206 |NPI Inc. Reclaimed Plastics $ 3,604 100% Approved
5208 |NPI Inc. Reclaimed Plastics S 2,495 100% Approved
5230 |Fujitsu Microelectronics Inc. Air S 2,896,905 100% Postponed
5231 |Fujitsu Microelectronics Inc. Water $ 3,801,560] 100% Postponed
5373 |Sanders Forest Products, Inc. Water 5 814,084 100% Approved
5448 [H.J. Heinz Company Air $ 619,917 100% Approved
5502 |Willamette Industries, Inc. Water $ 165,643 100% Approved
5538 |McCall Oil and Chemical Corp. Water $ 133,300 100% Approved
5587 |Halsey ClO2 Limited Parinership Water $ 33,790,250 100% Approved
5583 |John Pohischneider Air:Field Burning 3 53,000 100% Approved
5603 |Willam C. Smith Farms, Inc.” Air:Field Burning $ 8,423 100% Approved
5604 [Mark McKay Farms, Inc. Air.Field Burning S 44,953 " 96% Approved
5606 |Gary Troost Water $ 83,896 100% Approved
5608 |Cascade Steel Rolling Mills, Inc. Water;Qil/Water $ 26,048 100% Approved
5610 |[Bowco Industries, Inc. Reclaimed Plastics $ 15,600 100% Approved
5611 |Cascade Steel Rolling Mills, Inc. Air $ 134,910 100% Approved
5612 |Bowco Industries, Inc. Reclaimed Plastics $ . 33,000 100% Approved
5613 |[Bowco Industries, inc. Reclaimed Plastics 3 12,435 100% Approved
5614 |J-CAD Equipment, LLC Material Recovery:SW $ 392,040 100% Approved
5616 |LGOC, Inc. Air:CFC $ 2,024 100% Approved
5617 |LGOC, Inc. Air.CFC 3 2,024 100% Approved
5618 |LGOC, Inc. Air:CFC 3 2,024 100% Approved
5619 [Nixon Farms, Inc. Air:Field Burning $ 98,640 100% Approved
5620 |Container Recovery, Inc. Material Recovery:SW $ 19,572 100% Approved
5621 |Container Recovery, Inc. Material Recovery:SW $ 49,560 100% Posiponed
5622 |Container Recovery, Inc. Material Recovery:SW $ 49,350 100% Approved
5623 |Container Recovery, Inc. Material Recovery.:SW 3 19,992 100% Approved
5624 |Portland Disposal & Recycling Water:Oil/Water $ 7.800 100% Approved
5625 |Stephan T. May |AirNPS $ 1,895 100% Approved
5627 |Pendleton Sanitary Service, Inc. Material Recovery:SW $ 48,825 100% Approved
5628 |Pendleton Sanitary Service, Inc. Material Recovery:SW $ 12,845 100% Approved
5629 |Pendleton Sanitary Service, inc. Material Recovery:SW $ 10,912 100% Approved
5630 [Bowco Industries, Inc. Reclaimed Plastics $ 36,147 100% Approved
1of7
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Tax Credit Applications

EQC Action
Percent

App # Applicant Type Cost Aliocable Action

5631 |Newberg Garbage Service, Inc. Material Recovery:SW $ 3,772 100% Approved
5632 |Newberg Garbage Servics, Inc. Material Recovery:SW 3 3,300 100% Approved
5633 |Insurance Auto Auctions, Inc. Water:Oil/Water $ 10,737 100% Approved
5634 |Ace H. Todd AirNPS $ 1,250 100% Approved
5635 |Mark Hallert AirNPS $ 596 100% Approved
5636 |Ronald L. Prchal AIrNPS $ 1,200 100% Approved
5637 |Donald L. Brown AirNPS $ 596 100% Approved
5638 |Geraldine Griffin AirNPS 3 599 100% Approved
56392 |John E. Owen AirNPS 5 1,150 100% Approved
5640 |Rawland Kelley AirNPS $ 2,500 100% Approved
5641 |Ronald D. Louie AIrNPS 3 2,108 100% Approved
5642 |Western Bank Material Recovery:SW $ 156,829 100% Approved
5643 |Western Bank Material Recovery:SW $ 397,685 100% Approved
5644 [Western Bank Material Recovery:SW 5 161,433 100% Approved
5646 {J.R. and Virginia Downing AIrNPS $ 980 100% Approved
5647 {Clarence Clever AirNPS $ 4,690 100% Approved
5648 )Arden, Inc. Material Recovery:SW $ 465,476 100% Approved
5649 jHarmon & Son Dairy, LLC Water $ 25,260 100% Approved
5650 |Mr. & Mrs. James J. Lawion AIrNPS $ 405 100% Approved
5651 |Robert L. Broussard AIr:NPS $ 1,163 100% Approved
5652 |Ronald K. Gimba AIrNPS $ 1,736 100% Approved
5653 |Walter D. Neaderhiser AIrNPS $ 1,499 100% Approved
5654 |Robert E. Woodson AirNPS 3 596 100% Approved
5655 [Herald G. & Grace R. Callison AIrNPS $ 1,345 100% Approved
5656 [Melvin D. Evers AIrNPS $ 1,739 100% Approved
5657 |Traughber Qil Co. UST/AST $ 112,069 100% Approved
5658 |[Sabroso Company Water $ 1,012,395 100% Approved
5659 |Bruce D. Barney AIrrNPS $ 2,395 100% Approved
5661 |Portland General Electric Co. Water:Secondary Cont. $ 67,773 100% Approved
5662 |Portland General Electric Co. Water:Secondary Cant. $ 58 862 100% Approved
5663 |Portland General Electric Co. Water:Secondary Caont. $ 84,078 100% Approved
5664 |[Portland General Electric Co. Waler:Secondary Cont. $ 40,650 100% Approved
5665 |Leigh Blew AirrNPS 3 800 100% Approved
5666 |Ann Cammarano Daubenspeck AirNPS $ 700 100% Approved
5667 |Kenneth Aaron Brown AirNPS 3 630 100% Approved
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Tax Credit Applications

EQC Action
Percent

App # Applicant Type Cost Allocable Action

5669 |Pacific Sanitation Inc. Material Recovery:SW $ 29,130 100% Approved
5671 |Alan D. Christie AIrNPS $ 200 100% Approved
5672 |Bunker LLGC AIrNPS $ 14,892 100% Approved
5674 |Donald P. Haber AirrNPS $ 700 100% Approved
5675 |Oscar Gutbrod AirNPS $ 2,399 100% Approved
5676 |Denton Plastics, Inc. Reclaimed Plastics $ 7,363 100% Approved
5677 |NP! Inc. Reclaimed Plastics $ 12,500 100% Approved
5678 |NPI Inc. Reclaimed Plastics S 2,085 100% Approved
5679 [NPI Inc. Reclaimed Plastics $ 5,858 100% Approved
5880 [NPI Inc. Reclaimed Plastics $ 16,429 100% Approved
5881 [NPI Inc. Reclaimed Plastics $ 16,428 100% Approved
5682 [Corvallis Recycling and Disposal Material Recovery:SW $ 112,493 100% Approved
5683 |Western Bank Material Recovery:SW $ 305,820 100% - Approved
5684 [Western Bank Material Recovery:SW $ 349,417 100% Approved
5685 |Western Bank Maierial Recovery:SW $ 158,460 100% Approved
5686 |Myron B. Cooley Air:NPS 3 2,180 100% Approved
5687 |Armando J. Alvarez AirNPS $ 2,007 100% Approved
5688 |Douglas A. Romer Air:NPS $ 999 100% Approved
5689 |Celeste R. Baumann Air:NPS $ 620 100% Approved
5690 |David D. Rankin Air:NPS $ 5,505 100% Approved
5691 |Arolf Salo AirNPS $ 800 100% Approved
5692 |Fujimi America Inc. Water $ 124,952 100% Approved
5693 |Dancing Oaks Nursery, Inc. AirNPS $ 2,295 100% Approved
5624 [Douglas A. Sanford AIrNPS $ 539 100% Approved
5695 |Gary B. Weis AIrNPS $ 2,450 100% Approved
5696 [James B Goes Air:NPS $ 596 100% Approved
5697 |Nancy C Doornink AirNPS $ 799 100% Approved
5698 |Tigard Rental Properties AiIrNPS $ 1,550 100% Approved
5699 |William K. Lofton AirNPS $ 596 100% Approved
5700 Deines Service Co. Inc. Material Recovery:SW $ 48,710 100% Approved
5701 [Pacific Pure-Aid Company Water $ 4,354 100% Approved
5703 |Douglas R.Griesel AirrNPS $ 1,499 100% Approved
5704 |Jon K. Jensen AirNPS $ 598 100% Approved
5705 |Robert G. Cate Farms, LLC Air:Field Burning $ 32,370 100% Approved
5706 |Allen E. Feringa AirNPS $ 800 100% Approved
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Tax Credit Applications

EQC Action
Percent

App # Applicant Type Cost Allocable Action

5707 {Reginald Tonry AirNPS $ 500 100% Approved
5708 {Anna Jenny Ensinger Air:NP3 $ 795 100% Approved
5709 [Wichita Sanitary Service Material Recovery:SW $ 15,881 100% Approved
5710 |Gordon Elwood AirNPS $ 498 100% Approved
5711 |Wichita Sanitary Service Material Recovery:SW $ 11,426 100% Approved
5712 |Bonnie Denise Ullmann AirNPS $ 400 100% Approved
5713 |Danny R Thompson AirNPS $ 1,499 100% Approved
5714 |Erik W Johnson AirNPS $ 1,600 100% Approved
5715 |Mark Slick AIrNPS $ 1,000 100% Approved
5716 |Morgan Reiter AirNPS $ 1,251 100% Approved
5717 |Staniey O. McClanahan AIrNPS $ 630 100% Appraved
5718 |William A. Schoonhoven AINPS $ 1,499 100% Approved
5721 JJohn P. Lehl Company Material Recovery:SW $ 177,785 100% Approved
5722 |John P. Lehl Company Material Recovery:SW $ 20,443 100% Approved
5723 |John P. Lehl Company Material Recovery:SW $ 40,886 100% Approved
5724 |John P. Lehl Company Material Recovery:SW $ 45,039 100% Approved
5725 |Wichita Sanitary Services Material Recovery:SW $ 10,360 100% Approved
5728 |Wichita Sanitary Service Material Recovery:SW $ 40,886 100% Approved
5729 |Bender's Noble Tree Farm AirrNPS $ 10,000 100% Approved
5730 |Cain Petroleum Inc. UST/AST $ 71,804 78% Approved
5731 |Western Bank Material Recovery:SW $ 480,340 100% Approved
5732 |Western Bank Material Recovery:SW $ 981,256 100% Approved
5733 |DeVern Pinnock AirrNPS $ 900 100% Approved
5735 |Tricia Nickelson AIrNPS $ 1,550 100% Approved
5739 |Mel Deines Sanitary Service, Inc Material Recovery;SW $ 37,635 100% Approved
5740 |Charles M. Cornett AIrNPS $ 630 100% Approved
5741 |Albert Vaughn AirrNPS $ 629 100% Approved
5742 |Aubrey G. Spears AirrNPS $ 630 100% Approved
5743 |Frank A Lane AirNPS $ 580 100% Approved
5744 |Dale K, Johnson AirNPS $ 800 100% Approved
5745 |Gary L. Billick AirNPS $ 2,450 100% Approved
5746 |Gerald W. Zimmer AirrNPS $ 700] - 100% Approved
5747 |5 & C Properties Material Recovery:SW $ 345,322 100% Approved
5748 |Tracy Phelan AirNPS $ 498 100% Approved
5749 |Webb E. Norton AIrNPS $ 596 100% Approved
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Tax Credit Applications

EQC Action
. Percent

App # Applicant Type Cost Allocable Action

5750 [John P. Lehl Company, Inc. Material Recovery:SW $ 19,415 100% Approved
5751 |R.A. Brownrigg inv. Inc. Material Recovery:SW $ 6,275 100% Approved
5752 |R.A. Brownrigg Inv. Inc Material Recovery:SW $ 163,755 100% Approved
5753 |Curtis R. Pellham AIrNPS $ 1,450 100% Approved
5754 |Robert R. McCone AirNPS $ 5,115 100% Approved
5756 |Ronald S. Bergeson AirrNPS 3 2,279 100% Approved
5757 |Carolyn Tweedy AirrNPS $ 464 100% Approved
5758 {Grechen L. Schott Air:NPS $ 3,150 100% Approved
5759 [Kristen T. O'Sullivan AIrNPS $ 850 100% Approved
5760 |Norm D. Cholewwski AirNPS $ 1,739 100% Approved
5761 |Robert L. Olson Air:NP5 $ 800 100% Approved
5763 |Denton Plastics, Inc, Reclaimed Plastics 3 10,479 100% Approved
5764 |Denton Plastics, Inc. Reclaimed Plastics $ 12,375 100% Approved
5765 |American West Leasing, Inc. Material Recovery.SW $ 39,465 100% Approved
5766 |Jay M. Goodman AirNPS $ 1,712 100% Approved
5768 |John F. Phillips AirNPS $ 1,499 100% Approved
5769 |Mark E. Ritchie AirrNPS3 $ 899 100% Approved
5770 |Juszcazk W. Karol AirrNPS $ 1,445 100% Approved
5771 |Francis P. Massey AirNPS $ 2,630 100% Approved
5772 {lrma E. Mack AirNPS $ 2,099 100% Approved
5773 |Maria A. Balint Air:NPS $ 2,450 100% Approved
5774 |Jensen Brother Investments, LLC  |UST/AST 8 161,084 92% Approved
5775 |Hugh B. Johnston Air:NPS 3 1,034 100% Approved
5776 |J. Robert Swanson AIrNPS 3 600 100% Approved
5777 |Selwyn O. Graves AirNPS $ 596 100% Approved
5778 |Sheldon Hatheway Air:-NPS $ 200 100% Appraved
5784 |John W. M'Gonigle Air:NPS $ 590 100% Approved
5785 |Eric J. Resener AirNPS $ 596 100% Approved
5786 |Daniel L. Willcox AIrNPS $ 1,599 100% Approved
5787 |Paul J. LaFreniere Air:NPS $ 1,499 100% Approved
5788 |Charles Belusko AirNPS $ 899 100% Approved
5789 |Dean H. Miller AIrNPS $ 390 100% Approved
5790 [Sam W. Demanett AirrNPS $ 2,150 100% Approved
5791 |Laurence Senn AIrrNPS $ 1,395 100% Approved
5792 |Marcia A. Wood AirNPS $ 1,000 100% Approved
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5793 JAlan J. Ralston Air:NPS $ 2,136 100% Approved
5794 |Earl 8. Petty AirNPS $ 5,600 100% Approved
5795 |Thom Trusewicz AirrNPS [ 899 100% Approved
5799 [George S. Bailey Air:NPS $ 7,645 100% Approved
5803 IWillamette Farms of Oregon AIrNPS $ 4,435 100% Approved
5805 [Randell Stenguist AirNPS $ 477 100% Approved
5806 |Sheri M. Girdner AirNPS $ 800 100% Approved
5808 |Limbwalker Tree Care Company AirrNPS F] 19,600 100% Approved
5813 |Clyde Hartly AirNPS 3 1,500 100% Approved
5814 |Janice Haskett AirrNPS 3 596 100% Approved
5815 |John Wilda AirNPS 3 1,449 100% Approved
5825 |Gary Thomas Air:NPS $ 596 - 100% Approved
5826 |Geoffrey C. Nankervis Air:NPS $ 2,193 100% Approved
5827 |Mark Rohrbacher AirNPS $ 5,250 100% Approved
5828 |Ronald E. Alexander Air:NPS $ 580 100% Approved
5829 |Peter R. Torres Air:NPS $ 18,506 100% Approved
5832 |Christian V. Horlyk AIrNPS $ 2,450 100% Approved
5833 |D & D Tree Farms AIrNPS $ 5,450 100% Approved
5834 |Linda Lee Race AIrNPS $ 650 100% Approved
5836 [John C. Slagle AIrNPS $ 1,576 100% Approved
5837 [Marvin Astleford AirNPS $ 1,125 100% Approved
5839 |Donald Tillman AIrNPS $ 2,000 100% Approved
5840 |Mark Curtis AirNPS [ 600 100% Approved
5841 [Leeroy J. Stevenson AirNPS $ 750 100% Approved
5844 |Jerry Woods AirNPS $ 1,071 100% Approved
5846 |Daniel C. Fischer AirNPS $ 1,099 100% Approved
5847 |James Rindahi AirNPS $ 1,599 100% Approved
5848 |Jeffery Bert AirNPS $ 2,244 100% Approved
5849 jilLeo Delarm AIrNPS $ 2,167 100% Appraved
5852 |Karl Konecny Air:NPS $ 2,795 100% Approved
5857 |Daryl C. Knowles Air:NPS $ 790 100% Approved
5858 |John F. Wengert AirrNPS 3 2,900 100% Approved
5859 |John Trum Air:NPS $ 5,81 100% Approved
5860 |Joseph Berto Air:NPS $ 4,250 100% Approved
5861 |Joy Lenora Costello AirrNPS $ 2,450 100% Approved
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EQC Action
Percent
App # Applicant Type Cost Allocable Action
5862 |Larry DeYoung AirNPS $ 378 100% Approved
5863 [Max M Hoffman AirNPS $ 6,533 100% Approved
5864 |Ronald S. Sinclair AirNPS $ 419 100% Approved
5865 |Thomas M. Meyers AirNPS $ 22,465 100% Approved
5866 |Carolyn Bella AirrNPS $ 1,285 100% Approved
5867 |Stanford Dew AIrNPS $ 1,559 100% Approved
5868 |William R. Slavin Air:NPS $ 882 100% Approved
5870 {Roger W. Beed AIrNPS 8 899 100% Approved
218 Total Approvals $ 66,020,911
5490 {MclLagan Farmé, Inc. Air:Field Burning Denied
5494 |Joel N. Rohde Air:Field Burning Denied
[ |Certificate Number 4530 [ |  Transferred |
7of7
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State of Oregon

- Department of Environmental Quality Memorandum
Date: January 4, 2002
To: Environmental Quality Commission G{J{L/
| Hatt
From: Stephanie Hallock, Director 7). &
Subject: Agenda Item D, Action Item: General Clarification and Enhancement of Asbestos

Rules, January 25, 2002, EQC Meeting

Department
Recommendation

Need for
Rulemaking

Effect of Rule

The Department recommends the Commission amend OAR 340 Division 248
as presented in Attachment A to adopt changes in asbestos rules.

The proposed amendments make the asbestos rules easier to understand and
enhance DEQ’s ability to enforce the rules. The amendments include a survey
requirement for building owners that will ensure that DEQ’s rules can be used
to implement the National Emission Standard for Hazardous Air Pollutants
(NESHAP) for asbestos, after obtaining delegation from EPA.

In this proposal:

DEQ added definitions such as accredited inspector, negative pressure
enclosure, owner or operator, shattered, and survey to make it easier for
people to understand what they have to do to comply with asbestos rules.
(see attachment A pages 1-4)

DEQ expanded other definitions such as asbestos abatement project,
asbestos-containing material, friable asbestos-containing material and
nonfriable asbestos-containing material to make these definitions
consistent and clearer. (see attachment A pages 1-4)

DEQ separated the requirements for nonfriable and friable asbestos waste
disposal. The disposal rule was originally written to handle friable
asbestos waste and only provided exceptions for nonfriable material,
causing confusion about how to handle the two types of asbestos waste
disposal. (see attachment A page 29-34 for the friable disposal rule and
page 34-35 for the nonfriable disposal rules)

DEQ added a requirement for building owners to survey for asbestos
materials before work begins on any demolition or renovation project. In
past enforcement cases, DEQ determined that the public was exposed to
asbestos because building owners did not identify and properly remove
asbestos containing materials before completing demolition or renovation
work. This requirement will ensure that owners identify the presence of
asbestos materials and properly remove them before completing
renovation work. The survey requirement will prevent public exposure to
asbestos during renovation and demolition work. The addition of this rule
will also allow DEQ to obtain delegation of the federal NESHAP. (see
attachment A page 24, rule -0270(1))




Agenda Item D, Action Item: General Clarification and Enhancement of Asbestos Rules

Page 2 of 3
All of the proposed changes make the asbestos rules easier to understand, and
thus help compliance with and enforcement of the rules.
Commission The Commission has authority to take this action under ORS468A.700 to
Authority ORS468A.760.
Stakeholder In lieu of an advisory committee, DEQ conducted workshops to discuss the
Involvement proposed rules in Medford, Bend, Salem and Portland in August of 2001.

Notice of the workshops was provided to the asbestos industry, building
management firms, and landfill operators in addition to the general public.
Approximately 50 people participated in these workshops.

Public Comment A public comment period extended from August 15, 2001 to September 25,

‘ 2001 and included a public hearing in Portland on September 18, 2001.
Twenty comments were received. The comments and DEQ’s response are
provided in Attachment B.

Key Issues Three commenters expressed concern that the rules will require building
owners to survey any building area where demolition or renovation will occur
to determine the presence of asbestos-containing materials, and that the rmles
require the surveyor to be accredited. DEQ has proposed adoption of the
survey provision because this is necessary to obtain delegation from EPA to
implement the asbestos NESHAP. DE(Q believes that the survey provision
should not be burdensome because most building owners affected by the
proposed rule are already required to survey by either EPA or OSHA rules.
DEQ believes that the surveys must be conducted by surveyors who have

- completed EPA’s training to ensure that asbestos-containing material is
properly identified.

While DEQ believes that the proposed amendments are not burdensome
overall, DEQ is recommending several exemptions for residential buildings to
reduce the potential cost to homeowners.

« First, DEQ recommends exempting private residences from the survey
requirement if the residences are not used as rental properties or
commercial businesses and the owner performs the asbestos abatement.
In this case, there is low risk of exposure to the public from the asbestos
abatement.

» Second, DEQ recommends exempting residential buildings built after
1987 with four or fewer dwelling units from the survey requirement. In
this case, there is low risk that asbestos-containing materials were used in
construction and the exemption is not expected to affect delegation of the
NESHAP (exemption of larger buildings would prevent delegation and
continue dual implementation of the program by both DEQ and EPA).

« Third, DEQ recommends exempting residential owner-occupants from a
requirement to provide notification for asbestos removal done on the
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Next Steps

Attachments

Available Upon

Request

outside of their homes. In this case, DEQ intends to use outreach and
education to ensure that homeowners are aware of proper asbestos
abatement methods.
These three changes are included in Attachment A page 19, OAR 340-248-
0250(2)(a) to (¢).

The proposed effective date of these amendments is February 01, 2002. The
DEQ will wait until after September 1, 2002 to begin formal enforcement of
the requirement to perform surveys for asbestos before beginning demolition
or renovation projects (see attachment A page 24, rule -0270(1)).

From February through August, 2002, DEQ will reach out to the general
public, building owners, and industry representatives by holding workshops
and public meetings, sending brochures, and providing information on DEQ’s
website to explain and help assure that people and contractors know how to
comply with the new requirements. Existing asbestos staff in Medford, Coos
Bay, Salem, Bend, Pendleton and Portland will implement these rule revisions
and work with those affected.

A workgroup composed of representatives from all DEQ regions, the Office
of Compliance and Enforcement and LRAPA developed the proposed rule
amendments. This workgroup will develop all of the implementation and
outreach procedures.

Proposed Rule Revisions (redlined version)
Public Input and Department’s Response
Presiding Officer’s Report on Public Hearings
Relationship to Federal Requirements

Fiscal and Economic Impact Statement

Land Use Evaluation Statement

Rule Implementation Plan

QTmyuNwe

1. Legal Notice of Hearing

2. Cover Memorandum from Public Notic_e
3, Written Comment Received
Approved:
Section:
Division: /
/

Report Prepared by: David Wall

Phone: (503) 229-5364
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DIVISION 248
ASBESTOS REQUIREMENTS
340-248-0005

Applicability
QAR 340-248-0010 through 340-248-0290 applies to asbestos milling, manufacturing,
fabricating, abatement, disposal, or any situation where a potential for exposure to asbestos fibers

exists.

340-248-0010

Definitions

The definitions in OAR 340-200-0020 and this rule apply to this division. If the same term is

defined in this rule and OAR 340-200-0020, the definition in this rule applies to this division.

(1) “Accredited inspector” means a person that has completed training and received accreditation
under 40 CPR Part 763 Subpart E, Appendix C (Model Accreditation Plan), Section B (Initial
Training), Subsection 3 (Inspector), (1994). :

(24) "Accredited trainer" means a provider of asbestos abatement training courses authorized by
the Department to offer training courses that satisfy requirements for worker training.

(32) "Adequately wet" means to sufficiently mix or penetrate asbestos-containing material with
liquid to prevent the release of particulate asbestos materials. An asbestos-containing
material is not adequately wetted if visible emissions originate from that material.
PrecipitationThe-absenee-ofvisible-emissions is not an appropriate method forsufficient
evidenece-of being-adequately wetting asbestos-containing material.

(43) "Agent” means an individual who works on an asbestos abatement project for a contractor
but is not an employee of the contractor.

(54) "Asbestos” means the asbestiform varieties of serpentine (chrysotile), ricbeckite |
{crocidolite), cummingtonite-grunerite (amosite), anthophyllite, actinolite and tremolite.

(65) "Asbestos aAbatement pRroject” means any demolition, renovation, repair, construction or |
maintenance activity of any public or private facility that involves the repair, enclosure,
encapsulation, removal, salvage, handling, disturbance, or disposal of any asbestos- |
containing material with the potential of releasing asbestos fibers from asbestos containing
material into the air. Emergency fire fighting is not an asbestos abatement project.

(76) "Asbestos manufacturing operation” means the combining of commercial asbestos, or in the l
case of woven friction products, the combining of textiles containing commercial asbestos
with any other material(s) including commercial asbestos, and the processing of this
combination into a product as specified in OAR 340-248-0210(3).

(8%) "Asbestos-cContaining mMaterial" means any material, including particulaie material, that
containsirg more than one--percent asbestos as determined using the method specified in 40
CFR Part 763 Appendix E. Subpart E, Section 1, Polarized Light Microscopyby-weight;

(98) "Asbestos mill" means any facility engaged in the conversion or any intermediate step in the
conversion of asbestos ore into commercial asbestos.
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(109) "Asbestos tailings" mean any solid waste product of asbestos mining or milling operations
thatwhieh contains asbestos.

(116) "Asbestos w¥aste generator” means any person performing an asbestos abatement project
or any owner or operator of a source subject to OAR 340-248-00405 through 248-02980
whose act or process generates asbestos-containing waste material,

(124) "Asbestos-containing waste material” means any waste thatwhieh contains asbestos |
tailings or any commercial asbestos, and is generated by a source subject to OAR 340-244-
0200 and OAR 340-248-0210 through 340-248-02980. This term includes, but_is not limited |
to, filters from control devices, ashestos abatement project waste, and bags or containers that
previously contained commercial asbestos.

(132) "Asbestos waste shipment record” means the shipment document, required to be originated |
and signed by the asbestos waste generator; used to track and substantiate the disposition of
asbestos-containing waste material.

(143) "Certified supervisor" means a person who has a current Oregon supervisor certification |
card.

(154) "Certified worker" means a person who has a current Oregon worker certification card.

(165) "Contractor” means a person that undertakes for compensation an asbestos abatement
project for another person._As used in this Division, “compensation” means wages, salaries,

commissions and any other form of remuneration paid to a person for personal services,

(176) "Commercial asbestos" means asbestos thatwhich is produced by extracting asbestos from
asbestos ore.

(18%) "Commission” means the Environmental Quality Commission.

(198) "Demolition" means the wrecking or removal of any load-supporting structural member of
a facility together with any related handling operations or the intentional burning of any
facility.

(2049 "Department” means the Department of Environmental Quality.

(218) "Director" means the Director of the Department of Environmental Quality.

(22%) "EPA" means the U.S. Environmental Protection Agency.

(232) "Fabricating" means any processing (e.g., cutting, sawing, drilling) of a manufactured
product that contains commercial asbestos, with the exception of processing at temporary
sites (field fabricating) for the construction or restoration of facilities. In the case of friction
products, fabricating includes bonding, debonding, grinding, sawing, drilling, or other similar
operations performed as part of fabricating.

(243) "Facility" means all or part of any public or private building, structure, installation, |
equipment, or vehicle or vessel, including but not limited to ships.

(254) "Friable aaAsbestos-containing mMaterial" means any asbestos-containing material that
hand-pressure-can be crumbled, pulverized or reduced to powder by hand pressure when dry.
Friable asbestos material includes any asbestos-containing material that is shattered or
subjected to sanding, grinding, sawing, abrading or has the potential to release asbestos
fibers.

(265) "HEPA filter" means a high efficiency particulate air filter capable of filtering 0.3 micron
particles with 99.97 percent efficiency.

(27€) "Inactive asbestos-containing waste disposal site” means any disposal site for asbestos-
containing waste where the operator has allowed the Department’s solid waste permit to
lapse, has gone out of business, or no longer receives asbestos-containing waste.
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(287) "Interim storage of asbestos-containing material” means the storage of asbestos-containing
waste material thatwhieh has been placed in a container outside a regulated area until
transported to an authorized landfill.

(298) "Licensed” means a contracting entity has met the Department’s training and experience |
requirements to offer and perform asbestos abatement projects and has a current asbestos
abatement contractor license. For purposes of this definition, a license is not a permit subject
to OAR Chapter 340, Division 14.

(30) “Negative pressure enclosure” means any enclosure of an asbestos abatement project area
where the air pressure outside the enclosure is greater than the air pressure inside the
enclosure and the air inside the enclosure is changed at least four times an hour by exhausting
it through a HEPA filter.

(3129) ”Nonfriab]e asbestos-containing matenal means any asbestos -containing material

: - 2 wetghtthalwhen-dey;
cannot be crumbled, pulverized, or reduced to powder by hand pressure Nonfriable asbestos-
containing material does not include material that has been subjected to shattering, sanding,
grinding, sawing, or abrading or that has the potential to release asbestos fibers.

(328) "Open accumulation” means any accumulation, including interim storage, of friable
asbestos-containing material or asbestos-containing waste material other than material
securely enclosed and stored as required by this chapterOAR340-248-0280,

(33)_“Owner or operatot” means any person who owns, leases, operates, controls or supervises a
facility being demolished or renovated or any person who owns, leases, operates, controls. or
supervises the demolition or renovation operation, or both.

(34-4) "Particulate asbestos material” means any finely divided particles of asbestos material.

(352) "Person” means individuals, estates, trusts, corporations, associations, firms, partnerships,
joint stock companies, municipal corporations, political sub-divisions, the state and any
agencies thereof, and the {Federal g&overnment and any agencies thereof.

(3623) "Renovation" means altering in any way one or more facility components. Operations in
which load-supporting structural members are wrecked or removed are excluded.

(37) “Shattered” means the condition of an ashestos-containing material that has been broken
into Tour (4 or more pleces from its original whele condition.

(384) "Small-scale, short-duration activity"” means a task for which the removal of asbestos is not
the primary objective of the job, including, but not limited to:

(2) Removal of small quantities of asbestos-containing insulation on beams or above ceilings;

(b) Replacement of an asbestos-containing gasket on a valve;

(c) Installation or removal of a small section of wallboard;

(d) Removal of asbestos-containing thermal system insulation not to exceed amounts greater
than those thatwhieh can be contained in a single glove bag; ‘

(e) Minor repairs to damaged thermal system insulation thatwhich does not require removal,

(f) Repairs to asbestos-containing wallboard,

{g) Repairs, involving encapsulation, enclosure, or removal, tof small amounts of friable |
asbestos-containing material in the performance of emergency or routine maintenance
activity and not intended solely as asbestos abatement. Such work may not exceed
amounts greater than those thatwhich can be contained in a single prefabricated mini- l
enclosure. Such an enclosure mustshal conform spatially and geometrically to the
localized work area, in order to perform its intended containment function.
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(393) "Structural member" means any load-supporting member of a facility, such as beams and |
load-supporting walls; or any non-supporting member, such as ceilings and non-load-
supporting walls.

(40) “Survey” means to conduct a detailed inspection of a building, structure, or facility for the
presence of asbestos-containing material. The survey must be conducted by an accredited
inspector and inchude sampling of materials suspected to contain asbestos, analysis of those
samples to determine asbestos content, and evaluation of the materials in order to assess their
condition,

{4136) "Training Day" means a day of classroom instruction that consists of at least seven hours
of actual classroom instruction and hands-on practice.

Asbestos Licensing and Certification Requirements

340-248-0100
Applicability
(1) OAR 340-248-01005 through 340-248-0180: |
(a) Apply to asbestos contractor licensing, worker and supervisor certification, asbestos
abatement trainer accreditation, and the Department’s administration and enforcement-by
the Department; o
{b) Apply to any asbestos abatement project-as-definedin340-248-0010¢4y; and
(c) Provide training, licensing, and certification standards for implementation of QAR 340-
248-02058 through 340-248-0280, Emission Standards and Procedural Requirements for l
Asbestos.
(2) OAR 340-248-04003 through 340-248-0180 do not apply to:
(a) An asbestos abatement project exempted by OAR 340-248-0250(2+)(a); and
(b) PFe-persons performing vehicle brake and clutch maintenance or repair.

340-248-0110

General Provisions

(1) Any pPersons performingengagedin an asbestos abatement project must be certified, unless
exempted by OAR 340-248-0100(23).

(2) An owner or operator of a facility mayshal not allow any persons other than those employees

of the facility owner or operator who are appropriately certified or a licensed asbestos

abatement contractor to perform an asbestos abatement project in or on that facility. Eaeility
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(3) AnyEseh contractor that performsengaged-in an asbestos abatement project must be licensed
by the Department under the provisions of OAR 340-248-0120.

(4) AnyEaeh person acting as the supervisor for any asbestos abatemnent project must be certified ]
by the Department as a supervisor under the provisions of OAR 340-248-0130.

(5) AnyEach person engaged in or working on any asbestos abatement project must be certified
by the Department as a worker or as-a supervisor under the provisions of OAR 340-248-
(130.

(6) A certified supervisor is required to be present on each asbestos abatement project other than
a small-scale short-duration activity. ]
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(7) Bach training provider for asbestos abatement certification must be accredited by the
Department under the provisions of OAR 340-248-0140.

(8) Each person licensed, certified, or accredited by the Department under the provisions of this
Division mustshall comply with OAR 340-248-00405 through 340-248-02980 and—Sueh
persons-shall maintain a current address on file with the Department. Failure to comply with
this paragraph will;-esbe subject such persons to suspension or revocation of license,

certlflcatlon or accreditation.

The Department may reguire training providers to ask applicants to provide their social
security number and to retain records of those numbers for the Department’s use in
identifying and tracking workers and supervisors. Trainers must notify each applicant that
providing their social security number is voluntary and explain how the Department proposes
to use the social security number,

(10) A regional air pollution authority which has been delegated authority under OAR 340-244-
0020(2) may inspect for and enforce against violations of licensing and certification
regulations. A regional air pollution authority may not approve, deny, suspend or revoke a
training provider accreditation, contractor license, or wotker certification, but may refer
violations to the Department and recommend denials, suspenswns or revocatlons

340-248-0120

Contractor Licensing

(1) Any c€ontractors performing an asbestos abatement project must-shalt be licensed by the
Departmentte-perform-asbestos-abatement

(2) Application for licenses mustshall be submitted on forms prescribed by the Department and
mustshalt be accompanied by_the following:

(a) Documentation that the contractor, or the contractor’s employee representative, is a
certified supervisor;

{(b) Certification that the contractor has read and understands the applicable Oregon and
federal rules and regulations on asbestos abatement and agrees to comply with the rules
and regulations;

{c) A list of all certificates or licenses, issued to the contractor by any other jurisdiction, that
have been suspended or revoked during the past year, and a list of any asbestos-related
enforcement actions taken against the contractor during the past year;

(d) A list of additional project supervisors for asbestos abatement projects and their
certification numbers;

(e) A summary of all asbestos abatement projects conducted by the contractor during the past
12 months;

(f) A license application fee,

(3) The Department will review the application for completeness. If the application is
incomplete, the Department willshall notify the applicant in writing of the deficiencies.

(4) The Department shall deny, in writing, a license to a contractor who has not satisfied the
license application requirements.
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(5) The Department willsheH issue a license to the applicant after the license is approved.

(6) The Department-shall-grant-As license is valid for a period of 12 months but willtieenses
may be extended pendingduring the Department’s review of a renewal application provided
the renewal application is filed before the expiration date of the contracior’s license.

(7) Renewals:

(a) License renewals must be apphed for in the same manner as required for the initial
license;

(b) For renewal, the contractor or employee representative must have a valid certified
supervisor card,

(c) The complete renewal application mustshkal be submitted no later than 60 days before
prierte-the license expiration date.

(8) The Department may suspend or revoke a license if the licensee:

{(a) Fraudulently obtains or attempts to obtain a license;_or

{b) Fails at any time to satisfy the qualifications for a license;_or

(¢) Fails to meet any applicable state or federal standard relating to asbestos abatement;_or

(d) Permits an untrained or uncertified worker to work on an asbestos abatement project;_or

(e) Employs a worker who fails to comply with applicable state or federal rules or regulations
relating to asbestos abatement; ot

(f) Fails to make current certification cards readily available at worksites for inspection by
the Department;_or

(g) Fails to pay delinquent application fees, notification fees, orand civil penalty assessments.

(9) A contractor whose license has been revoked may reapply for a license after demonstrating to
the Department that the cause of the revocation has been resolved.

340-248-0130

Certification

(1) Any pPersons working on an asbestos abatement projects mustshal be either an Oregon
certitied supervisor or certified worker. at-one-ormereofthefollowinglevels:

{ayCertified-saperviser—A certified supervisor may work as a certified worker without
having separate certification as a workers

(2) Application for Certification-General Requirements:

(a) Any pPRersons-apphytg wishing to become a certified supervisors or persens relying on
prior training, as provideddeseribed in OAR 340-248-0160 mustshall-submit
applyieations to the Department, through the training provider, for certification;

(b) Any pPersons applying for worker certification without prior training and any certified
workers taking a refresher courses mustshall apply directly to the accredited training
provider using Department--approved forms.

(3) Ap application to be a certified supervisor mustshaH include:

(a) Documentation that the applicant has successfully completed the supervisor supervisor-
level training and examination as specified in OAR 340-248-0150 and the Department’s
Asbestos Training Guidance Document; and

(b} Documentation that the applicant has:
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(A) Been certified as a worker and has at least three months of asbestos abatement
experience, including time on powered air purifying respirators and experience on at
least five separate asbestos abatement projects; or

(B) SHas-successfully completed certified worker training and six months of general I
construction, environmental or maintenance supervisory experience demonsirating
skills to independently plan, organize and direct personnel in conducting an asbestos
abatement project. The Department willshatt-have-the-authesity-te determine if any |
applicant’s experience satisfies those requirements.

(4) An application to be a certified worker mustshall include documentation that the applicant
apphying-to-be-acertified-workerhas successfully completed the level of training and
examination as specified in OAR 340-248-0150 and the Department’s Asbestos Training
Guidance Document,

(5) A typed certification card and a certificate of course completion willshalt be issued by the |
training course provider to an applicant who has fulfilled the requirements of certification.

(6) Certification at all levels is valid for-a-period-of one year after the date of issue. |

(7) Annual Recertification:

(a) Previously c€ertified Oregon workers and supervisors must be-approved-byatraining
providerbefore apply through the training provider to takeing-a recertification refresher
courses;

(b) Frainingprovidersnustensare-aApplicants_for re-certification must possess a valid
certification card in order to take thebefore-granting refresher course-admissien;

(c) All cCertified supervisors and workers must complete antheir annual recertification
course during the three months beforepsieste the expiration date of their certification
card. A c€ertified supervisors-and or workers may reinstate certification by taking the
appropriate refresher course up to one year after the expiration date_of the current Oregon
certification card. After that time, such persons must take the initial course to be
recertified.

(8) A current worker certification card mustshatl be readily available for inspection by the |
Department at each asbestos abatement project for each worker or supervisor engaged in
ashestos abatement activities.

{9) Suspensions and Revocations: The Department may suspend or revoke a person’s
certification iffer the person:

(a) Failsure to comply with state or federal asbestos abatement regulations;_or

(b) Performsing asbestos removal without having physical possession of a current
certification card; or

(c) Permitsting the use or duplication of one’s certification card or certificate by another;_or

(d) Obtainging certification from a training provider that does not have the Department’s or
the EPA’s approval to offer training for the particular discipline-frormthe-Departraent-or
ERA; or

(e} Failgure to pay delinquent application fees, orand civil penalties.

(10) A person whose certification has been revoked may not apply for recertification until 12
months after the revocation date.

340-248-0140 :
Training Provider Accreditation
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(1) General:
(a) Any person may dpplv to become an Oregon accredited aAsbestos training provider

under this Division smay-be-previded-by

ARy-persen;
(b) Only tFraining providers accredited by the Department may offerig training in Oregon

to satisfy these certification requirements contained in this D1V1Slonmﬂ%be—eeefeé-rted—by
the-Department;

(c) The Deoartment wﬂl accredit eEach 1nd1v1dual training course-shat-be-individually

{d) Course instructors must have academic credentials, demonstrated knowledge, prior
training, or field experlence in their respectlve trammg roIes

(eh) Tramlng course providers must mustshall permit representatives of the Department or its
designee to attend, evaluate and monitor any training course without charge. The
Department is not required to give advance notice of its inspection. The Department may
suspend or withdraw approval of a training course based upon the groundseriteria
specified in OAR 340-248-0140(4);

- (f) All initial worker and supervisor certification training, or refresher training involving

persons wishing to be certified in Oregon using prior training from an EPA approved
accreditation or certification course, must take place in Oregon.

(g) The Department may require accredited training providers to pay a fee eguivalesnt to
cover the reasonable travel expenses for one Department representative to audit for
- compliance with this Division any accredited refresher course thatwhieh is not offered in

the State of Oregon-fercompliance-with-this-Diviston. This fee is ancondition-shall-be-an

addition to the standard accreditation application fee.
(2) Application for Accreditation:
(a) Applicationg for accreditation mustshall be submitted to the Department in writing on
forms prov:ded by the Department and include the 1nformat1on required by this

(A) Name, address telephone number of the firm, 1nd1v1dua1(s) or sponsors conducting
the course, including the name under which the training provider intends to conduct
the training;

(B) The type of course(s) for which approval is requested;

(C) A detailed course outline showing topics covered and the amount of time given to
each topic, and includesisg working with asbestos-substitute materials, fitting and
using respirators, use of glove-bag, donning protective clothing and constructing a
decontamination unit, the number of students to be accornmodated; the number of
instructors; and the amount of time for hands-on skill training;

(D) A copy of the course manual, instructor notebooks and all printed material to be
distributed in the course;

(E) A description of teaching methods to be employed, including description of audio-

visual materials to be used. Upon tThe Department’s ay;-at-its-diseretionsrequest
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theat applicant must provide copies of the materials-be-previded-forreview. Any
audio-visual materials provided to the Department will be returned to the applicant;

(Fy A descrlptmn of the hands on facility to be utlhzed 1nclud1ng protoco] for mstruction

(G) A description of the equipment that will be used during beth-classroom lectures and
hands-on training;

(H) A list of all personnel involved in course preparation and presentation and a
description of the background, special training and qualification of each, as well as
the subject matter covered by each;

(I} A copy of each written examination to be given including the scoring methodology to
be used in grading the examination; and a detailed statement about the development
and validation of the examination;

(I} A list of the tuition or other fees required,

(K) A sample of the certificate of completion;

(L) A description of the procedures and policies for re-examination of students who do
not successfully complete the training course examination;

(M) A list of any states or accrediting systems that approve the training course;

(N) A description of student evaluation methods (other than written examination to be
used) associated with the hands-on skill training and course evaluation methods used

by student —aq-dpfahe&b%e

(OB) Any restriction on attendance such as class size, language, affiliation, andfor target
audience of class;

(PQ) A description of the procedure for issuing replacement certification cards to workers
who were issued a certification card er-eestifieation-card-tabel-by the training provider
within the previous 12 months and whose cards have been lost or destroyed;

(QR) Any additional information or documentation as-may-be-required-by-the
Department may requite in order to evaluate the adequacy of the application;

(RS) Accreditation application fee.

(b) The training provider mustshall retain a copy of the application materials listed above for
at least three years. Such applications mustshalt be made available for inspection by the
Department or its designees upon request.

{c) Application for initial training course accreditation and course materials mustshall be
submitted to the Department at least 45 days beforeprior-te the requested approval date;

(d) Upon approval of an initial or refresher asbestos training course, the Department will
issue a certificate of accreditation. The certificate is valid for one year from the date of
issuance;

(e) Application for renewal of accreditation must follow the procedures described for the
initial accreditation. In addition, course instructors must demonstrate that they have
maintained proficiency in their instructional specialty and adult training methods during
the 12 months beforepriorte renewal.
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(3) Training Provider Administrative Tasks. Accredited training providers mustshal} perform the |

following as a condition of accreditation:

(a} Administer the training course only to those persons who have been approved by the
Department, ardfor have surrendered their expired certification cards to the trainer and
others who are otherwise qualified according to these rules. Such persons mavare-aHowed
to take the examination to complete the training course ;

(b) Issue a numbered certificate and a photo certification card to each student who
successfully passes the training course examination and meets all other requirements for
certification. Each certificate and photo certification card mustshall include:

(A) A unique certificate number;

(B) Name of certified person;

(C) Training course completed;

(D) Dates of the training course;

(E) Date of the examination;

{F) An expiration date of one year after the date upon which the person successfully
completed the course and examination;

(G) The name, address, and telephone number of the training provider that issued the
certificate;

(H) A statement that the person receiving the certificate has completed the requisite
training for asbestos certification as specified in OAR-340-248-0130.

(c) Provide the Department with advance payment for each certificate to be issued;

(d) Utilize and distribute as part of the course information or training aides furnished by the
Department;

(e) Provide the Department with a monthly class schedule at least one week before the
schedule begins. Notification mustsha include time and location of each course.
Training providers mustshalt obtain approval from-netify the Department before any
class taking place that 1s not on their monthiy schedule, and if the trainer wishes to hold a

class with less than one week advanced noticewithinthree-daysswhenever-any
unseheduled-elass-is-given;
(f) RecordkeepingRequirementsfor Training Providers_must comply with the following

recordkeeping requirernents:
(A) Maintain the training records required by this subsection for a minimum of three
years and make them readily available for inspection by the Department or its

designee.
(BA) Fraining-providers-mustRretain coples of all instructional materials used during
cach classroom course.

(CB) Framing providerssust-Rretain copies of all instructor resumes and instructor
approvals 1ssued by either the Department or US EPA. illx—aiﬁeﬁ—m&bt—d%se—feee?d—éhe

is-otfored ;
(DE) Training-providersamst-Ddocument varieus the following information for each
accredited course:
(1) The date the exam was given;
(i1) Training course for which the exam was given;
(ii1) The name of the exam proctor;




ATTACHMENT A
Agenda Item D, Rule Adoption: General Clarification and Enhancement of Asbestos Rules
January 25, 2002 EQC Meeting
Page 11 of 35

DRAFT

(iv) The name and score of each person taking the exam and a single copy of the
exam;

{v) Attendance record;

(vi) Course evaluation form.

(vii) The names of the instructors for each part of the course offered.

(ED) Fraining-providers-shal-Mwmaintain records of certificates issued to students,
including the following information—Such-reeords-shat-contain:

(1) Name, address, telephone number, social security number of person receiving the
certificate;

(ii) Certificate numbers given to each person;

(iti) Photographs of each persons;

(iv) Discipline for which the certificate was given;

(v) Dates of trammg and cert1f1cate exp1rat10n

£
w.
] b
-

Dep&&mem—ei—}te—desrgiwlf a tralnmg pr0v1der is not accred1ted— or ceases to give

asbestos worker certification training, the training provider must notify and allow the
Department to take possession of the records for lawful disposition.

(G) Fraining providersmust-Ssubmit certification class information toas+equired-by the
Department within 340 days after the end of each training class or as directed by the
Department.

(g) Notify the Department beforepsiorts issuing a replacement certification card,

(h) Aeeredited-traiminsprovidersyaust Hhave thetra current accreditation certificates at the
training location-where-they-are-condueting-training.

(4) Denial, Suspension or Revocation of Accreditation. The Director may deny, suspend, or
revoke an apphcatlon or current accreditation for any of the reasons contained in this section
: se. The Department will issue a notice of denial, suspension, or

IEVOCEITLIOI} spec1fv1ng the reasons for the actionApplicants-and-certificate-holdersshall-alse

be-advised-of- the-duration-of-suspension-erreveeation and any conditions that must be met
before the certificate will be issued or reinstatedment. Applicants mayshall-have-the-rishtto

appeal the Director’s determination by requesting a contested case hearingthrengh-an

acministrative-hearing in-necordanee-with pursuant to the provisions of OAR Chapter 340

Division 11. The following aresmay-be considered grounds for denial, revocation or

suspension:

(a) Misrepresentatieng-of the extent of a training course’s approval by a State or the EPA;

(b) Failingse to submit required information or notifications in a timely manner;

(c) Failingare to report to the Department any change in staff or program which substantially
deviates from the information contained in the application,

(d) Failjngure to maintain requisite records;

(e) Falsifyieattong-of accreditation records, instructor qualifications, or other accreditation
information;

() Failingere to adhere to the training standards and requirements of this Division;

(g) Failingsre to comply with the administrative tasks and any other requirement of this
Division;
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(h) Providing eeneurrent-training for either initial or refresher courses in-combination-for
supervisors and asbestos workers;

(1) Failingare to pay delinquent application fees, notification fees, orand civil penalties;

(j) Inadditionto-the-criterintisted-above; Tthe Department may alse-suspend or withdraw a
training course’s approval ifwhere an approved training course instructor; or other person
with supervisory authority over the delivery of training has-been-foundin-violatesten any
of other asbestos regulations administered by the Department or other agencies.

340-248-0150

General Training Standards

(1) The training provider mustshaH limit each class to a maximum of 25 participants unless the
Department grantsed an exception in writing-by-the-Department. The student to instructor
ratio for hands-on training mustshaH be equal to or less than ten to one (10:1). To apply for
an exception allowing class size to exceed 25, the course sponsor must submit the following
information in writing to the Department fer-evalaation-and receive approval beforepriorto
expanding the class size:
(a) The new class size limit;
(b) The teaching methods and techniques for training the proposed larger class;
(c) The protocol for conducting the written examination; and
(d) Justification for a larger class size.

(2) Course instructors must have academic credentials, demonstrated knowledge, prior training,
or field experience in their respective training roles.

(3) The Department may require any accredited training provider to use examinations developed
by the Department in 11eu of the exammatxons offered by the tralnmg prov1der

(45) Courses of instruction required for certification mustskal be specific for each of the
certificate categories and shall be in accordance with the Department’s

suidelinesrequirements. The tepies-orsubieets-of-course instruction which-a-persen-must
reeeive-to-meetthe-training requiirementsust-be presented through a combination of
lectures, demonstrations, and hands-on practice.

(56) Courses requiring hands-on training mustshal be-presented-inan-environnentsuitable-to
permit provide participants te-have-actual experience performing tasks associated with
asbestos abatement. Demonstrations not involving individual participation shalt are
unacceptable as a-pet substitute for hands-on training.

{6+) Any person seeking certification as a supervisor mustshall successfully complete an
accredited training course of at least five training days that satisfies the elements containedas
euthined in the Department Asbestos Training Guidance Document. The training course
mustshal include lectures, demonstrations, at least 14 hours of hands-on training, individual
respirator fit testing, course review, and a written examination consisting of multiple choice
questions. Tao sSuccessfully completeien-of the course, the training-shall candidate must
attend the lectures and demonstrations, fully participate in the hands-on training, and be
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demonstrated-by-achieveing a passing score on the closed book examinations-eeusse

(78) Any person seeking certification as a worker mustshal successfully complete an accredited
training course of at least four training days as outlined in the Department Asbestos
Training Guidance Document. The training course shall include lectures, demonstrations,
at least 14 hours of actual hands-on training, individual respirator fit testing, course review,
and an examination of multiple choice questions. To sSuccessfully completeten-of the
course, the candidate mustshal attend the lectures and demonstrations, fully participate in the
hmds on trammg, aud—be—deﬁieﬂs%fated-by achlevemg a passing score on the closed book

(89} Refresher training consists of%hal-l—he one tralmng day for certified superwsors and workers.
The refresher courses mustshall include a review of key areas of initial training, updates, and
an examination of multiple choice questions as outlined in the Department Asbestos
Training Guidance Document. To sSuccessful completetorof the course, the candidate
must attend the course, fully participate in any hands-on training, and shall-be-demenstrated
by-achieveing a passing score on the closed book examination;eeurse-attendanceand-full

ioaton nam hasd

340-248-0160

Prior Training

A candidate may rely on sSuccessful completion of a priestraining course accredited by a

governmental agency other than the Department sray-be-ssed-to satisfy the training and

examination requirements of OAR 340-248-0130 and 340-248-0140 ifprevided-that all of the
following conditions are met:

(1) The Department determines that the course and examination requirements are equivalent to
or exceed the requirements of OAR 340-248-0130 and 340-248-0140 and the Department’s
Asbestos Training Guidance Document; for the level of certification sought or the
Department has a reciprocity agreement with the other jurisdiction. State-and-loecat
FRHHIS e BTy v ary

(2) Boranapplieant-Tto qualify for a refresher course and certification, prior training must have
occurred during thewithin two years precedingef the date the applicatient applies to the
Department. Applicants must have abe currently certification from EPA or an equivalently
certificationed fromin anotheratteast-ene state when applying fereensiderationunder this

section.

340-248-0170

Reciprocity

The Department may develop reciprocity agreements with other jurisdictions regarding all
activities under this Division.

340-248-0180
Fees
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(1) The Department may assess the following {Fees shall-be-assessed-to provide revenues to
operate the asbestos control program. Fees-are-assessed-for-the-felowing:

(a) Contractor Licenses: A non-refundable license application fee of $1000 for a one-year
Asbestos Abatement Contractor license;

(b) Worker and Supervisor Certifications: A non-refundable fee of $65 for a one-year
certification as an asbestos supervisor and $45 for a one-vear certification as an asbestos
worker;

(¢) Training Provider Accreditation: A non-refundable accreditation application fee of:

1 $320 for a one-year accreditation to provide a course for training asbestos

SUpervisors;
(i) $320 for a one-year acereditation to provide a course for (raining ashestos

workers:

for any level of Oregon asbestos certification;
(d) Asbestos Abatement PrOJect Notlflcatlons as requued in OAR 340-248-6260.

(25) Requests for waiver of fees mustshat be made in writing to the Director, on a case-by-case
basis, and be based upon financial hardship. Applicants for waivers must describe the reason
for the request and certify financial hardship. The Director may waive part or all of a fee.

Asbestos Emission Standards and Procedural Requirements

340-248-0205
General Provisions

(1) No person may openly accumulate friable asbestos-containing material or asbestos-
containing waste material,

{2) Contractors working on asbestos abatement projects at secure facilities must insure that all
security clearance requirements are completed before asbestos abatement projects at secure
facilities start so Department inspectors may gain immediate access to perform required
asbestos project inspections.

340-248-0210
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AsbestosEmission-Standards-and-Proecedural Requirements for Mills, Roadways and

Parking lots, and Manufacturing operationsAsbestes

(1) Emission standard for asbestos mills. No person mayskel cause or alow to be discharged
into the atmosphere any visible emissions, including fugitive emissions, from any asbestos

milling operation—nctadingfugitive-ermissions; except as provided under OAR 340-248-

02756(244) Air Cleaning. For purposes of this rule, the presence of uncombined water in the

emission plume ishal not be-eause-forfatlure-te-meet a violation of the visible emission

requirement. Outside storage of asbestos materials is not eensidered-a-part of an asbestos mill

operation. TheBaeh owner or operator of an asbestos mill mustshalt meet the following

requirements:

(a) Monitor each potential source of asbestos emissions from any part of the mill facility,
including air cleaning devices, process equipment, and buildings that house equipment
for material processing and handling, at least once each day, during daylight hours, for
visible emissions to the outside air during periods of operations. The monitoring
mustshall be by visual observation of at least 15 seconds duration per source of |
emissions;

(b) Inspect each air cleaning device at least once each week for proper operation and for
changes that signal the potential for malfunction including, to the maximum extent
possible without dismantling other than opening the device, the presence of tears, holes,
and abrasions in filter bags and for dust deposits on the clean side of bags. For air
cleaning devices that cannot be inspected on a weekly basis-secordinsto-this—subsection, [
submit to the Department, revise as necessary, and implement a written maintenance plan
to include, at a minimum, a the-follewingtAymMaintenance schedule: and 433 ’ _

rRecordkeeping plan.

{c) Maintain records of the results of visible emissions monitoring and air cleaning device
inspections using a format approved by the Department andwhiek includinges the
following information:

(A) Date and time of each inspection;

(B) Presence or absence of visible emissions;

(C) Condition of fabric filters, including presence of any tears, holes, and abrasions;
(D) Presence of dust deposits on clean side of fabric filters;

(E) Brief description of corrective actions taken, including date and time;

(F) Daily hours of operation for each air cleaning device.

(d) Furnish upon request, and make available at the affected facility during normal business
hours for inspection by the Department, all records required under this section;

(e) Retain a copy of all monitoring and inspection records for at least two years;

(f) Submit a copy of visible emission monitoring records to the Department quarterly. The
quarterly reports mustshall be postmarked by the 30th day following the end of the |
calendar quarter;

(g) Asbestos-containing waste material produced by any asbestos milling operation mustwit
be disposed of according to OAR 340-248-0280 and -0290.

(2) Roadways and Parking Lots. No person may construct or maintain, or allow to be constructed
or maintained a roadway with asbestos tailings or asbestos-containing waste material on that
roadway, unless (for asbestos tailings):

(a) It is a temporary roadway on an area of asbestos ore deposits (asbestos mine); or
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(b) It is a temporary roadway at an active asbestos mill site and is encapsulated with a
resinous or bituminous binder. The encapsulated road surface must be maintained at &
mimmum-frequeney-efleast once per calendar year or within 12 months of road
construction to prevent dust emissions; or

(c) It is encapsulated in asphalt concrete meeting the specifications contained in Section 401
of Standard Specifications for Construction of Roads and Bridges on Federal
Highway Projects, FP-85, 1985, or their equivalent.

(3) Manufacturing, No person mayshaH cause or allow to be discharged into the atmosphere any
visible emissions, except as provided in OAR 340-248-02756(244), from any building or
structure in which manufacturing operations utilizing commercial asbestos are conducted, or
directly from any such manufacturing operations if they are conducted outside buildings or
structures, or from any other fugitive emissions. All asbestos-containing waste material
produced by any manufacturing operation mustshal} be disposed of according to OAR 340-
248-0280_and -0290. Visible emissions from boilers or other points not producing emissions
directly from the manufacturing operation; and having no possible asbestos material in the
exhaust gases_are-shal not be-considered a violation-ferpurpeses of this rule. The presence
of uncombined water in the exhaust plume ishall not-be-eause-for-failure-to-meet a violation
of the visible emission requirements:

(a) Applicability. Manufacturing operations subject to eeﬁﬁéefed—fei—p&bpeﬁe%-ef this rule are
as follows:

(A) The manufacture of cloth, cord, wicks, tubing, tape, twine, rope, thread, yarn, roving,
lap, or other textile materials;

(B) The manufacture of cement products;

(C) The manufacture of fire proofing and insulating materials;

(D) The manufacture of friction products;

(E) The manufacture of paper, millboard, and felt;

(F) The manufacture of floor tile;

(G) The manufacture of paints, coatings, caulks, adhesives, or sealants;

{(H) The manufacture of plastics and rubber materials;

{(I) The manufacture of chlorine, using asbestos dlaphragm technology;

(J) The manufacture of shotgun shell wads;

(K) The manufacture of asphalt concrete;

(L) Any other manufacturing operation thatwhiekh results or may result in the release of
asbestos material to the ambient air.

(b) The owner or operator of the manufacturing operation must mMonitor each potential
source of asbestos emissions from any part of the manufacturing facility, including air
cleaning devices, process equipment, and buildings housing material processing and
handling equipment. Monitoring must be dones at least once each day during daylight
hours for visible emissions to the outside air during periods of operation_and—Fhe
menttermeshall be by visual observation of at least 15 seconds_duration per source of
emissions;

(c) The owner or operator of the manufacturing operation must ifnspect each air c}eaning
device at least once each week for proper operation and for changes that signal the
potential for malfunctions, including, to the maximum extent possible without
dismantling other than opening the device, the presence of tears, holes, and abrasions in
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filter bags and for dust deposits on the clean side of bags. For air cleaning devices that
cannot be inspected on a weekly basis-pecordingto-this-subseetion, submit to the
Department revise as necessary, and implement a written maintenance plan to include, at
a minimum, thefolewing:(Ada mMaintenance schedule;¢B} and rRecordkeeping plan.

(d) The owner or operator of a manufacturing operation must mMaintain records of the
results of visible emission monitoring and air cleaning device inspections using a format
approved by the Department andwhiek includinges the following information:

{A) Date and time of each inspection;

{B) Presence or absence of visible emissions;

(C) Condition of fabric filters, including presence of any tears, holes and abrasions;
(D) Presence of dust deposits on clean side of fabric filters;

(E) Brief description of corrective actions taken, including date and time;

(F) Daily hours of operation for each air cleaning device.

(e) The owner or operator of a manufacturing operation must fEurnish upon request, and
make available at the affected facility during normal business hours for inspection by the
Department, all records required under this section;

(f) The owner or operator of a manufacturing operation must rRetain a copy of all monitoring
and inspection records for at least two years;

(g) The owner or operator of a manufacturing operation must sSubmit quarterly a copy of the

visible emission monitoring records to the Department if visible emissions occurred
during the report period. Quarterly reports mustshall be postmarked by the 30th day
following the end of the calendar quarter;

(h) Asbestos-containing waste material produced by any asbestos manufacturingrsiHings
operatlon shall be dlsposed of accordmg to OAR 340 248-0280_and 0290

340-248-0220

Reporting Requirements for Asbestos Sources Using Air Cleaning Devices

(1) New sources covered by this rule mustshal submit the requested information 90 days
beforeprierte initial startup. Existing sources covered by this rule mustshal comply by
March 1, 1996. Changes in the information provided to the Department mustshatt be
submitted within 30 days after the change. '

(2) Sources covered by OAR 340-248-0210(1) Mills, 340-248-0210(3) Manufacturing, 340-248-
(02756(44) Fabricating, and 340-248-0230 Asbestos to Nonasbestos Conversion Operations,
mustshal provide the following information to the Department.

(a) A description of the emission control equipment used for each process; and
(b) If a fabric filter device is used to control emissions:

(A) The airflow permeability in m>/min/m? (f/min/ft?) if the fabric filter device uses a
woven fabric, and, if the fabric is synthetic, whether the fill yarn is spun or not spun;
and

(B) If the fabric filter device uses a felted fabric, the density in g/lrn2 (oz/ydz), the
minimum thickness in millimeters (inches), and the airflow permeability in
m’/min/m?® (£t} /min/ft?).

(c) If a HEPA filter is used to control emissions, the certified efficiency.
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(3) For sources covered by this rule and subject to OAR 340-248-0280(1) through 340-248-
0280(9) and -0290(1) through -0290(9) Asbestos Disposal Requirements:
(a) A brief description of each process that generates asbestos-containing waste material; and
(b) The average volume of asbestos-containing waste material disposed of, measured in
m’*/day (yd*/day); and |
(c) The emission control methods used in all stages of waste disposal; and
(d) The type of disposal site or incineration site used for ultimate disposal, the name of the
site operator, and the name and location of the disposal site.
(4) For sources covered by this rule and subject to OAR 340-248-0280(10) and -0290(10) Active
Disposal Sites and 340-248-0280(11)_and -0290(11) Inactive Disposal Sites:
(a) A brief description of the site; and
{(b) The method or methods used to comply with the standard, or alternative procedures to-be l
used.

340-248-0230
Asbestos To Nonasbestos Conversion Operations
(1) 40 CFR Part 61.155 (July 1, 2001995) is by this reference adopted and incorporated herein. ‘
(2) The following substitutions areshaH-be made in 40 CFR Part 61.155:
(a) "Administrator" means "Department";
(b) §61.150 means OAR 340-248-0280;
(c) §61.152 means OAR 340-248-0270(13);
(d) §61.154 means QAR 340-248-0280;
(e) §61.154(e) means OAR 340-248-0280(10)(a)(C)-(G);
(f) §61.154(f) means OAR 340-248-0280(10)(b). -

340-248-0240

Asbestos Inspection Requirements for Oregon Title V Operating Permit Program Sources

This rule applies to renovation and demolition activities at major sources subject to the Oregon

Title V Operating Permit program as defined in OAR 340-200-0020.

(1) To determine applicability of the “Department's asbestos regulations, the owner or operator
of a renovation or demolition project mustshal thoroughly surveyinspeet, using an accredited
inspector, the affected area for the presence of asbestos, including nonfriable asbestos. A
copy of that survey report must remain on site during any demolition or renovation activity.

(2) For demolition projects where no asbestos-containing material is present, written notification
mustshalt be submitted to the Department on an approved form. The notification mustshall be l
submitted by the owner or operator or by the demolition contractor as follows:

(a) Submit the notification, as specified in section (3) of this rule, to the Department at least
ten days before beginning any demolition project.

(b) Failure to notify tFhe Department shall-be-notified- beforeprierto any changes in the
scheduled starting or completion dates or other substantial changes erenders the
notification of demolition-wittbe void.

(3) The following information mustshel be provided for each notification of demolition:

(a) Name, address, and telephone number of the person conducting the demolition.

{(b) Contractor’s Oregon demolition license number, if applicable.




ATTACHMENT A
Agenda Item D, Rule Adoption: General Clarification and Enhancement of Asbestos Rules
January 25, 2002 EQC Meeting
Page 19 of 37

DRAFT

(c) Certification that no asbestos was found during the predemolition asbestos
surveyinspeetton and that if asbestos-containing material is uncovered during demolition
the procedures found in OAR 340-248-0250 through OAR 340-248-02980 will be
followed.

{(d) Description of building, structure, facility, installation, vehicle, or vessel to be
demolished, including:

(A) The age; and present and prior use of the fac111ty,
(B) Address or location ofwhete the scheduled demolition prqect»tﬁe%e—aeeemphsheé

(e) Major source ownerls or operator:s name, address and phone number.

(f) Scheduled starting and completion dates of demolition work. .

{g) Any other information requested on the Department form.

340-248-0250

Asbestos Abatement Projects

(1) Any person who conducts or provides for the conduct of an asbestos abatement project
mustshatl comply with the provisions of OAR 340- Division 248 except as provided in this

rule -0260-and 340-248-0270(1) through (1),

(2) The following asbestos abatement projects are exempt from certain provisions of this
Division as listed in this Section©AR-340-248-0160-340-248-0270 () -throvsh-(Hand
340-248-0100-through-340-248-04-80:

(a) Asbestos abatement conducted ingide a single private residence:
{(A)by the owner is exempt from OAR 340-248-0270(1). if the residence is not used as a
rental property or commercial busmess and is not mtended to be derno]zshad or
(B)by thc owner occupdut el -0es '

: 18 exenmt from OAR 340 248»01 10 1hrou;,h 0770

(b) Asbﬂstos ab.uemeni conduued outmde of a single private residence by the ownet is

- exempt from OAR 340-248-0260 and -270(1), if the residence is not used as a rental
property or a commercial business and is not intended to be demolished.

(c) Residential buildings with four or fewer dwelling units that were constracted after 1987

- are exempt from the provisions of OAR 340-248-0270(1).

(db) Projects involving the removal of mMastics and roofing products that are fully
encapsulated with a petroleum-based binder andthat are not hard, dry, orand brittle- are
Fhis-exemption from OAR 340-248-01 10 through -0280 and -0290(1)(, (2), (8), and (9)
provided shat-endwhenever-these materials are pot madeburned;shattered-errbled;
pritverizedy-orredueed-to-dust friable,

{ee) Projects involving the rtRemoval of less than three square feet or three linear feet of
asbestos-containing material are exempt from QAR 340-248-0110 through -0180
provided that the removal of asbestos is not the primary objective, is part of a needed
epair operation, and the methods of removal are in compliance with OAR 437 Division 3
"Construction” Subsection Z and €29 CFR 1926, 1101(g){(i) through (iii) (1998)). An
asbestos abatement projects mayshat not be subdivided into smaller sized units in order
to qualify for this exemption.

(feh) Projects involving the rRemoval of asbestos-containing materials thatswhiel are sealed
from the atmosphere by a rigid casing_are exempt from OAR 340-248-0110 through -
0270 and -0290(2) through (4) and (7) through (9), provided that-the casing is not broken
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or otherwise altered such that asbestos fibers could be released during removal, handling,
and transport to an authorized disposal site.
{%}Aee{m&}&rw%oﬁ-a&be%osuwmﬁmwmafe&a%o&—aqb@%es—eeﬁmﬂﬂﬁmwcﬁe—mﬁeﬁai—is

(3) Any person who removes non-friable asbestos-containing material not exempted under OAR

340-248-0250(2+) mustshal comply with the following: L

(a) Submit asbestos removal notification and the appropriate fee to the Department Business
Office on a Department form in accordance with OAR 340-248-0260.,

(b) Removeat-of nonfriable asbestos-containing materials jn a manner that ensures the
material remains nonfriable-are-notshatiered,-erumbled, pulverized-orreducedtodust
until-deliveredto-an-authorized-disposal-sitedsexemptfrom-OAR 3402430270010 and
OAR340248-0H0.

(c) A nonfriable asbestos abatement project is exempt from the asbestos licensing and
certification requirements under OAR 340-248-0100 through -01800AR340-248-
027001 6)-and-OAR340-248-01-0. Theis exemption shalt ends whenever the asbestos-
containing material becomes friable or has the potential toand releases asbestos fibers
into the environment.

340-248-0260

Asbestos Abatement Notifications Requirements

Except as provided for in OAR 340-248-0250, wWiritten notification of any asbestos abatement
project mu%tﬁha{—} be provided to the Department on a erar%mem- form preodred by and av atlable

the facﬂrty owner or operator or by the contractor in accordance with one of the procedures .
specified in sections (1), (2), or (3) of this rule except as provided in sections (5), (6), orand (7). |
(1) Submit theé notifications as specified in section (4} of this rule and the project notification fee
to the Department at least ten days before beginning any friable asbestos abatement project
and at least five days before beginning any non-friable asbestos abatement project.
(a) The project notification fee jshath-be:
(A) $35 for each project less than 40 linear feet or 80 square feet of asbestos-containing
material, a residential building, or a non-friable asbestos abatement project.
(B) $70 for each project greater than or equal to 40 linear feet or 80 square feet but less
than 260 linear feet or 160 square feet of asbestos-containing material.
(C) $275 for each project greater than or equal to 260 linear feet or 160 square feet, and
less than 1300 linear feet or 800 square feet of asbestos-containing material.
(D) $375 for each project greater than or equal to 1300 linear feet or 800 square feet, and
less than 2600 linear feet or 1600 square feet of asbestos-containing material.
(E) $650 for each project greater than or equal to 2600 linear feet or 1600 square feet, and
less than 5000 linear feet or 3500 square feet of asbestos-containing material.
(F) $750 for each project greater than or equal to 5000 linear feet or 3500 square feet, and
less than 10,000 linear feet or 6000 square feet of asbestos-containing material.
(G) $1,200 for each project greater than or equal to 10,000 linear feet or 6000 square feet,
and less than 26,000 linear feet or 16,000 square feet of asbestos-containing material.




ATTACHMENT A

Agenda Itemn D, Rule Adoption: General Clarification and Enhancement of Asbestos Rules
January 25, 2002 EQC Meeting
Page 21 of 35

DRAFT

(H) $2,000 for each project greater than or equal to 26,000 linear feet or 16,000 square
feet, and less than 260,000 linear feet or 160,000 square feet of asbestos-containing
material.

(T) $2,500 for each project greater than 260,000 linear feet or 160,000 square feet of
asbestos-containing material.

(I) $260 for annual netifications for friable asbestos abatement projects involving
removal of 40 linear feet or 80 square feet or less of asbestos-containing material
remeval.

(K) $350 for annual notifications for non-friable asbestos abatement projects performed
at schools, colleges, and facilities.

(b) Project notification fees mustshal-be-payable-with-the-eompleted accompany the project
notification form. Ne-notification_has not-will-be-considered-te-have occurred until the
completed notification form and appropriate notification fee is received by the
Department-sebraitted.

(c) The Department may waive the ten--day notification requirement in section (1) of this
rule-may-be-temperarih-waived in emergencies thatwhieh directly affect human life,
health, and property. This includes:

(A) Emergencies where there is an imminent threat of loss of life or severe injury; e

{B) Emergencies where the public is exposed to air-borne asbestos fibers; or

(C) Emergencies where significant property damage will occur if repairs are not made

immediately.

(d) The Department may waive the ten--day notification requirement in section (1) of this
rule-may-be-temporarty-waived for asbestos abatement projects thatwhieh were not
planned, resulted from unexpected events, and whieh #fnetimmediately performed-will

cause damage to equipment or impose unreasonable financial burden_if not performed
immediately. This includes the non-routine failure of equipment.

(e) In either subsection (c¢) or (d) of this section persons responsible for such asbestos
abatement projects mustshait notify the Department by telephone beforepriorte
commencing works or by 9:00 am of the next working day if the work was performed on
a weekend or holiday. In any case notification as specified in section (4) of this rule and
the appropriate fee mustshat be submitted to the Department within three days of
commencing emergency or unexpected event asbestos abatement projects.

(f) Failure to notify tFhe Department shat-be-notified-prior-tobefore any changes in the
scheduled starting or completion dates or other substantial changes will erender the
notification-wiH-be void.

(g) If an asbestos project; equal to or greater than 2,600 linear feet or 1,600 square feet
continues for more than one year from the original start date of the project; a new
notification and fee mustskalt be submitted annually thereafter until the project is
complete.

(h) Residential buildings shab-include: site built homes, modular homes constructed off site,
mobile homes, condominiums, and duplexes or other multi unit residential buildings
consisting of four units or less.

(2) Annual notification for small-scale friable asbestos abatement projects. This notification

mayshall-ealy be used only for projects where no more than 40 linear or 80 square feet of
asbestos-containing material is removed. The smaell-scale friable asbestos projects mayshalt
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enty be conducted at multipleene-er-more facilities by a single licensed asbestos contractor,

or at a siple-facility that hasewner-with a centrally controlled asbestos operation_and

maintenance program where the facility owner uses appropriately frained and certified

personnel to remove asbestos.

(a) Establish eligibility for use of this notification procedure with the Department prior to
use;

(b) Maintain on file with the Department a general asbestos abatement plan. The plan
mustshal contain the information specified in subsections (4)(a) through (4)(i) of this l
rule to the extent possible;

(c) Provide to the Department a summary report of all asbestos abatement projects conducted
usingthe-annualnotification-procedure; in the previous three months by the 15th day of
the month following the end of the calendar quarter. The summary report mustshah
include the information specified in subsections (4)(i) through (4)(1) of this rule for each
project, a description of any significant variations from the general asbestos abatement
plan; and a description of asbestos abatement projects anticipated for the next quarter
when possible;

(d) Provide to the Department, upon request, a list of asbestos abatement projects thatwhieh
are scheduled or are being conducted at the time of the request;

(e) Submit project notification and fee prior to use of this-anawal notification procedure;

(f) Failure to provide payment for use of this notification procedure willskat void the general
asbestos abatement plan and each subsequent abatement project willshalt be individually
assessed a project notification fee.

(3) Annual non-friable asbestos abatement projects mayshat only be performed at schools, |
colleges, and facilities where the removal work 1s done by certified asbestos abatement
workers. Submit the notification as follows:

(a) Establish eligibility for use of this notification procedure with the Department prior to
use;

(b) Maintain on file with the Department a general non-friable asbestos abatement plan. The
plan mustsha contain the information specified in subsections (4)(a) through (4)(1) of l
this rule to the extent possible;

(c) Provide to the Department a summary report of all non-friable asbestos abatement
projects conducted in the previous three months by the 15th day of the month following
the end of the calendar quarter. The summary report mustshalt include the information |
specified in subsections (4)(i) through (4)(1) of this rule for each project, a description of
any significant variations from the general asbestos abatement plan, and a list describing
the non-friable asbestos abatement projects anticipated for the next quarter, whense |
possible;

{d) Submit project notification and fee prior to use of this notification procedure;

(e) Failure to provide payment for use of this notification procedure willshall void the general !
non-friable asbestos abatement plan and each subsequent non-friable abatement project
willshal be individually assessed a project notification fee.

(4) The following information mustshal be provided for each notification:

(a) Name and address of person conducting asbestos abatement.

(b) The Oregon asbestos abatement cConfractor’s Bregonasbestos-abatement-license ‘

numbers-#-applieable and certification number of the supervisor for the asbestos
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abatement-et-certification-trarnber-or-the-trained-werker-for-a project_or,which-deesnet
have-asapervisor for nonfriable asbestos abatement projects, the name of the supervising

person that meets Oregon OSHA’s competent person qualifications as required in OAR
437. Division 3 “Consiruction”, Subdivision 7., 1926.1101(b) “Competent person’™,

(2/10/1994).

(c) Method of asbestos abatement to be employed.

(d) Procedures to be employed to insure compliance with OAR 340-248-0270 throughand
340-248-02980.

(e) Names, addresses, and phone numbers of waste transporters.

(f) Name and address or location of the waste disposal site where the asbestos-containing
waste material will be deposited.

(g) Description of asbestos disposal procedure.

(h) Description of building, structure, facility, installation, vehicle, or vessel to be
demolished or renovated, including:

(A) The age, present and prior use of the facility;
(B) Address or location where the asbestos abatement project is to be accomplished,
including building, floor, and room numbers.

(1) Facility owner*s or operator’s name, address and phone number.

(j) Scheduled starting and completion dates of asbestos abatement work.

(k) Description of the asbestos type, approximate asbestos content (percent), and location of
the asbestos-containing material.

(I} Amount of asbestos to be abated: linear feet, square feet, thickness.

(m) For facilities described in OAR 340-248-0270(8%) provide the name, title and authority I
of the State or local government official who ordered the demolition, date the order was
issued, and the date demolition is to begin.

(n) Any other information requested on the Department form.

(5) The project notification fees specified in this section willshall be increased by 50% when an
asbhestos abatement project is commenced without filing of a project notification andfor
submittal of a notification fee or when notification of less than ten days is provided under
subsections (1)(c) and (d) of this rule.

{6) The Director may waive part or all of a project notification fee. Requests for waiver of fees
mustshal be made in writing to the Director, on a case-by-case basis, and be based upon ]
financial hardship. Applicants for waivers must describe the reason for the request and certify
financial hardship.

(7) Pursuant to ORS 468A.135, a regional authority may adopt project notification fees for
asbestos abatement projects in different amounts than are set forth in this rule. The fees
willshall be based upon the costs of the regional authority in carrying out the delegated |
asbestos program. The regional authority may collect, retain, and expend such project
notification fees for asbestos abatement projects within its jurisdiction.

340-248-0270

Asbestos Abatement Work Practices and Procedures

Except as provided for in OAR 340-248-0250, tThe following procedures mustskal be employed
by any person who conducts or provides for the conduct of during an asbestos abatement project
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(1) Prior to performing a demolition or renovation activity on a facility the owner or operator of
a facility must have an accredited inspector thoroughly survey the affected facility or part of
the facility where the demolition or renovation operation will occur for the presence of
asbestos-containing material, including nonfriable asbestos-containing material.

(2) The owner or operator of a facility that requires a survey pursuant to OAR 340-248-0270(1)
must keep a copy of the survey report onsite at the facility during any demolition or
renovation activity.

(34) Remove all asbestos-containing materials before any activity beginswreeking-or-dismantline
that would break up, dislodge, or disturb the materials or preclude access to the materials for
subsequent removal. AHeweverasbestos-containing materials need not be removed before
demolition if:

(a) They are on a facility component that is encased in concrete or other similar material and
are adequately wetted whenever exposed during demolition;

(b} They were not discovered before demolition and cannot be removed because of unsafe
conditions as a resulf of the demolition.

{4) Upon discovery of asbestos materials found during demolition the owner or operator
performing the demolition mustshal}:

(aA) Stop demolition work immediately;

(bB) Notify the Department immediately of the occurrence;

(c©) Keep the exposed asbestos-containing materials and any asbestos-contaminated waste
material adequately wet at all time until a licensed asbestos abatement contractor begins
removal activities;

(dB) Have the licensed asbestos abatement contractor remove and dispose of the asbestos-
containing waste material.

(52) Asbestos-containing materials mustshall be adequately wetted when they are being
removed. In renovation, maintenance, repair, and construction operations, where wetting
would unavoidably damage equipment or is incompatible with specialized work practices, or
presents a safety hazard, adequate wetting is not required if the owner or operator:

(2) Obtains prior written approval from the Department for dry removal of asbestos-
containing material;

(b) Keeps a copy of the Department’s written approval available for inspection at the work
site;

(c) Adequately wraps or encloses any asbestos-containing material during handling to avoid
releasing fibers;

(d) Uses a local exhaust ventilation and collection system designed and operated to capture
the particulate asbestos material produced by the asbestos abatement project.

(63) When a facility component covered or coated with asbestos-containing materials is being
taken out of the facility as units or in sections:

(a) Adequately wet any asbestos-containing materials exposed during cutting or disjointing
operation;

(b) Carefully lower the units or sections to ground level, not dropping them or throwing
them;

{c) Asbestos-containing materials do not need to be removed from large facility components
such as reactor vessels, large tanks, steam generators, but excluding beams if the
following requirements are met:
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(A) The component is removed, transported, stored, disposed of, or reused without
disturbing or damaging the regulated asbestos-containing material; and

(B) The component is encased in leak-tight wrapping; and

(C) The leak-tight wrapping is labeled according to OAR 340-248-0280(2)(b) during all
loading and unloading operations and during storage.

(74) For friable asbestos-containing materials being removed or stripped: ]
{a)} Adequately wet the materials to ensure that they remain wet until they are disposed of in

accordance with OAR 340-248-0280;

(b) Carefully lower the materials to the floor, not dropping or throwing them; ‘
(c) With prior written approval from the Department, tFransport the materials to the ground |
via dust-tight chutes or containers if they have been removed or stripped above ground

level and were not removed as units or in sections.
(d) Enclose the area where friable asbestos materials are to be removed with a negative
pressure enclosure prior to abatement unless written approval for an alternative 18 granted
by the Department. .
(¢) A minimum of one viewing window will be installed in all enclosures, including negative
pressure enclosures, in accordance with the following:
(A) Each viewing window must be a minimum of two feet by two feet and be made of a
material that will allow a clear view inside the enclosure.
(B) For large enclosures, including negative pressure enclosures, install one viewing
window for every 5.000 square feet of area when spatially feasible.
(85) Any person that demolishes a facility ts-being-demelishedunder an order of the Sstate of
QOregon or a local governmental agency, 1ssued because the fac1hty is structurally unsound
and in danger of imminent collapse ‘ 23

the following:-
(a) Obtain written approval from the Department for an ordered demolition procedure before

that demolition takes place; and
(b) Send a copy of the order and an asbestos abatement project notification (as described in
OAR 340-248-0260) to the Department before commencing demolition work: and
{¢) Keep a copy of the order, Department’s approval, and the notification form at the
demolition site during all phases of demolition until final disposal of the project waste at
an authorized landfill; and
(d) Keep asbestos-containing materials and asbestos contaminated debris adequately wet
during demolition and comply with the disposal requirements set forth in QAR 340-248-
0280 and -0290.

(9) Persons performing asbestos abatement outside full negative pressure containment must
obtain writien approval from the Department before using mechanical equipment to remove
asbestos-containing material.

(106) Before a facility is demolished by intentional burning, all asbestos-containing material
mustshal be removed and disposed of in accordance with OAR 340-248-002410 through
340-248-02980.

(11%) None of the operations in sections (1) through (4) of this rule maysha# cause any visible
emissions. Any local exhaust ventilation and collection system or vacuuming equipment used
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during an asbestos abatement project, niustshat be equipped with a HEPA filter or other

filter of equal or greater collection efficiency.

(128) The Director may approve, on a case-by-case basis, requests to use an alternative to thea
publie-health-protection requirements as-previded-bycontained in this ruleforan-asbestos
abatement-prejeet. The contractor or facility owner or operator must submit in-advanee-a
written description of the proposed alternative andprecedure-which demonstrates to the
Director’s satisfaction that the proposed alternative proeedure-provides public health
protection equivalent to the protection that would be provided by the specific
requirementprevisien, or that such level of protection cannot be obtained for the asbestos
abatement project.

(139) Final Air Clearance Sampling Requirements apply to projects involving more than 160
square feet or 260 linear feet of asbestos-containing material. Before a-containment around
such an area is removed, the person{s);-contractor-erfaeility-owner/foperator performing the
abatement mustshalt have at least one air sample collected that documents that the air inside
the containment has no more than 0.01 fibers per cubic centimeter of air. The air sample(s)
collected mayshatt not exceed 0.01 fibers per cubic centimeter of air. The Department may
grant a waiver to this section or exceptions to the following requirements upon receiving an
advanced written request:

(a) The air clearance samples mustshalt be performed and analyzed by a party who is
National Institute of Occupational Safety and Health (NIOSH) 582 certified and
financially independent from the person(s) conducting the asbestos abatement project;

(b) Before final air clearance sampling is performed the foliowing mustshal be completed:
(A) All visible asbestos-containing material and asbestos-containing waste materialdebis

musishall be removed according to the requirements of this section;

(B) The air and surfaces within the containment mustshall be sprayed with an
encapsulant;

(C) Air sampling may commence when the encapsulant has settled sufficiently so that the
filter of the sample is not clogged by airborne encapsulant;

(D) Air filtration units mustshal remain on during the air--monitoring period.

(c) Air clearance sampling inside containment areas mustshal be aggressive and comply with
the following procedures:

(A) Immediately beforepsierte starting the sampling pumps, direct exhaust from a
minimum one horse power forced air blower against all walls, ceilings, floors, ledges,
and other surfaces in the coniainment;

(B) Then place stationary fans in locations thatwhieh will not interfere with air
monitoring equipment and then directed toward the ceiling. Use one fan per 10,000
cubic feet of room space; :

(C) Start sampling pumps and sample an adequate volume of air to detect concentrations
of 0.01 fibers of asbestos per cubic centimeter according to NIOSH 7400 method;

(D) When sampling is completed turn off the pump and then the fan(s);

(E) As an alternative to meeting the requirements of paragraphs (A) through (D) of this
subsection, air clearance sample analysis may be performed according to
Transmission Electron Microscopy Analytical Methods prescribed by 40 CFR
763:99, Appendix A to Subpart E_(Interim Transmission Electron Microscopy
Analytical Methods).




ATTACHMENT A
Agenda Item D, Rule Adoption: General Clarification and Enhancement of Asbestos Rules
Tanuary 25, 2002 EQC Meeting
Page 27 of 35

DRAFT

(d) The person performing asbestos abatement projects requiring air clearance sampling
mustshall submit the clearance results to the Department on a Department form. The
clearance results must be received by the Department within 30 days after the completion
date of the asbestos abatement project.

340-248-0275

Asbestos Standards for Air Cleaning, Spraying, Molded Insulation, and Fabricating

The following methods must be employed for air cleaning, fabricating, and sprayed-on and

molded insulation applications;and-fabrieating:

(12) Options for Air Cleaning. Rather than meet the no visible emissions requirements of OAR
340-248-0210(1) and (3), owners and operators may elect to use methods specified in
Section (243).

(213) Air Cleaning. All persons electing to use air cleaning methods rather than comply with the
no visible emission requirements mustshall meet one of the provisions of subsections (a)
through (d) of this section and all of the requirements specified in subsections (e) and (f) of
this section:

(a) Fabric filter collection devices must be used, except as provided in subsections (b) and (c)
of this section. Such devices must be operated at a pressure drop of no more than four
inches (10.16 cm) water gauge as measured across the filter fabric, The air flow
permeability, as determined by ASTM Method D737-75, must not exceed 30 ft.*/min./ft.2
(9 m*/min./m®) for woven fabrics or 35 ft.*/min./ft.* (11 m’/min./m®) for felted fabrics
with the exception that airflow permeability of 40 ft.*/min./ft.% (12 m*/min./m? for woven
and 45 ft.>/min./ft.? (14 m*/min/m?) for felted fabrics mustshatt be allowed for filtering
air emissions from asbestos ore dryers. Each square yard of felted fabric must weigh at
least 14 ounces (475 grams per square meter) and be at least 1/16 inch (1.6 mm) thick
throughout. Any synthetic fabrics used must not contain fill yarn other than that which is
spun;

(b) If the use of fabric filters creates a fire or explosion hazard, the dBepartment may
authorize the use of wet collectors designed to operate with a unit contacting energy of
at least 40 inches (101.6 cm) of water gauge pressure;

(c) If High Efficiency Particulate Air (HEPA) filters are used to control emissions the
certified efficiency mustshall be at least 99.97 percent for particles 0.3 microns or
greater;

(d) The Department may authorize the use of filtering equipment other than that described in
subsection (a), (b}, or (c) of this rule if such filtering equipment is satisfactorily
demonstrated to provide filtering of asbestos material equivalent to that of the described
equipment;

(e) All air cleaning devices authorized by this section must be properly installed, operated,
and maintained. Devices to bypass the air cleaning equipment may be used only during
upset and emergency conditions, and then only for such time as is necessary to shut
down the operation generating the particulate asbestos material;

(f) Ferfabric filters collection devices installed after January 10, 1989; must be-provide-for
easily inspectedion for faulty bags. '

(3H) Spraying:
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(2) No person mayshah cause or allow to be discharged into the atmosphere any visible
emissions from any spray-on application of materials containing more than one percent
asbestos on a dry weight basis used to insulate or fireproof equipment or machinery,
except as provided in section (243} of this rule. Spray-on materials used to insulate or
fireproof buildings, structures, pipes, and conduits mustshall contain less than one-
percent asbestos on a dry weight basis. Inthe-ease-ef any city or area of local jurisdiction
hagving ordinances or regulations for spray application materials more stringent than
those in this section, the provisions of such ordinances or regulations shal-apply;

(b) Fwenty-daysbefere-Aany person intending to sprays asbestos materials to insulate or
fireproof buildings, structures, pipes, conduits, equipment, or machinery must;-that
persen-shall notify the Department in writing 20 days before the spraying operation
begins. The notification mustskall contain the following:

(A) Name and address of person intending to conduct the spraying operation;
(B) Address or location of the spraying operation;
(C) The name and address of the owner of the facility being sprayed.

(¢) The spray-on application of materials in which the asbestos fibers are encapsulated with a
bituminous or resinous binder during spraying and which are not friable after drying is
exempted from the requirements of subsections (a) and (b) of this section.

(+4) Fabricating. Except as provided in section (2) of this rule n™No person mayshaH cause_or
allow to be discharged into the atmosphere any visible emissions, including fugitive
emissions, exeept-as-provided-insection {13} ofthisrule; from amy-fabricating operations
inclading the following:

(a) Applicability. This section applies to-the-fellewing fabricating operations using
commercial asbestos:

(A) The fabrication of cement building products;

(B) The fabrication of friction products, except those operations that primarily install
asbestos friction materials on motor vehicles;

(C) The fabrication of cement or silicate board for ventilation hoods; ovens; electrical©
panels; laboratory furniture; buikheads, partitions and ceilings for marine
construction; and flow control devices for the molten metal industry,

(b) The owner or operator of a fabricating operation must mMonitor each potential source
of asbestos emissions from any part of the fabricating facility, including air cleaning
devices_and; process equipment for material processing and handling, at least once
each day, during daylight hours, for visible emissions to the outside air during periods
of operation. The monitoring mustshat be by visual observation of at least 15 seconds
duration per source of emissions; and

(c) The owner or operator of a fabricating operation must ilnspect each air cleaning device
at least once each week for proper operation and for changes that signal the potential
for malfunctions, including to the maximum extent possible without dismantling other
than opening the device, the presence of tears, holes, and abrasions in filter bags and
for dust deposits on the clean side of bags. For air cleaning devices that cannot be
inspected on a weekly basis according to this subsection, submit to the department,
revise as necessary, and implement a written maintenance plan to include, at a
minimum, the-felewie{A) a mMaintenance schedule and:B+ rRecordkeeping plan,
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(d) The owner or operator of a fabricating operation must mMaintain records of the results
of visible emission monitoring and air cleaning device inspections using a format
approved by the Department thatwhieh includes the following information:

(A) Date and time of each inspection;

(B) Presence or absence of visible emissions;

(C) Condition of fabric filters, including presence of any tears, holes, and abrasions;
(D) Presence of dust deposits on clean side of fabric filters;

(E) Brief description of corrective actions taken, including date and time;

(F) Daily hours of operation for each air cleaning device.

(e) The owner or operator of a fabricating operation must fEurnish upon request and make
available at the affected facility during normal business hours for inspection by the
Department, all records required under this section;

(f) The owner or operator of a fabricating operation must rRetain a copy of all monitoring
and inspection records for at least two years;

(g) The owner or operator of a fabricating operation must sSubmit a copy of the visible
emission monitoring records to the Department quarterly. The quarterly report
mustshal be postmarked by the 30th day following the end of the calendar quarter.

(+5) Insulation. No owner or operator of a facﬂltv mav install or 1e1n~3t’111 on a facility Lomponent
anyMelded insulating materials : >
ﬁfe—fH&b}e—aﬁe%di—}%tgrﬂm&Heé&ﬁeerteber—Q—l—LQSQ—shﬂH that contain ﬁe—commerclal
asbestos if the materials are either molded and friable or wet-applied and friable after drying.
The provisions of this section do not apply to insulating materials regulated undershich-are

spray-apphedpurseantte section (34 of this rule.

340-248-0280

Friable Asbestos Disposal Requirements

Work practices and procedures for packaging, storingage, transporting, and disposingat of friable
asbestos-containing waste material: The owner or operator of a facilityseuree or an activity
covered under the provistons of OAR 340-248-021405 through OAR 340-248-0280 or any other
source of friable asbestos-containing waste material mustshal meet the following standards:

(1) There mayshaH be no visible emissions to the atmosphere;-exeept-asprovidedinseeton2)
otthis-rule; during the collection; processing;-taeluding-ineineration; packaging; transporting;
or deposition of any asbestos-containing waste material thatwhich is generated by a

facilitysuehseurce.
(2) All asbestos-containing waste materials shall be adequately wetted to ensure that they remain

wet until delivered to an authorized landfilldispesed-of, and:

(a) Processed into nonfriable pellets or other shapes; or

(b) Packaged in leak-tight containers such as two plastic bags each with a minimum thickness
of 6 mil., or fiber or metal drum. Containers are mustte-be labeled as follows:
(A) The name of the asbestos waste generator and the location at whereieh the waste was

generated; and

(B) A warning label that states:

DANGER
Contains Asbestos Fibers
Avoid Creating Dust
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Cancer and Lung Disease Hazard
Avoid Breathing Airborne
Asbestos Fibers

Alternatively, warning labels specified by 29 CFR 1926.1101(k)(7) (84198/94) may
be used.

(3) [iWhere the asbestos-containing materials are not removed from a facility beforepriorte
demolition as described in OAR 340-248-0270(5), adequately wet the asbestos-containing
waste material at all times after demolition and keep it wet during handling and loading for
transport to a disposal site. Such asbestos-containing waste materials_must;-shall be
transported in lined and covered containers for bulk disposal.

(4) The interim storage of asbestos-containing waste material mustshall protect the waste from
dispersal into the environment and provide physical security from tampering by unauthorized
persons. The interim storage of asbestos-containing waste material is the sole responsibility
of the contractor, owner or operator performing the asbestos abatement project.

(5) All asbestos-containing waste material mustshalt be deposited as soon as possible by the
asbestos waste generator at:

(a) A waste disposal site authorized by the Department and operated in accordance with this
rule; or
(b) A Department approved site that converts asbestos-containing waste material into

nonasbestos (asbestos-free) material according to the provisions of OAR 340-248-0230

Asbestos to Nonasbestos Conversion Operations.

(6) Persons disposing of asbestos-containing waste material mustshal notify the landfill operator
of the type and volume of the waste material and obtain the approval of the landfill operator
beforeprierte bringing the waste to the disposal site.

(7) For each waste shipment the following information mustskal be recorded on a Department
form:

(a) Waste Generation:

(A) The name, address, and telephone number of the asbestos waste generator.

{(B) The number and type of asbestos-containing waste material containers and volume in
cubic yards.

(C) A certification that the contents of this consignment are carefully and accurately
described by proper shipping name and are classitied, packed, marked, and labeled,
and are in all respects in proper condition for transport by highways according to
applicable regulations.

(b) Waste Transportation:

(A) The date transported.

(B) The name, address, and telephone number of the transporter(s).
(c) Waste Disposal:

(A) The name and telephone number of the disposal site operator.

(B) The name and address or location of the waste disposal site.

(C) The quantity of the asbestos-containing waste material in cubic yards.

(D) The presence of improperly enclosed or uncovered waste, or any asbestos-containing
waste material not sealed in leak-tight containers.

(E) The date asbestos-containing waste is received at disposal site.
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(8) For the transportation of asbestos-containing waste material:
(a) The asbestos waste generator mustshath:

(A) Maintain the asbestos waste shipment records for at [east two years and ensure that
all the information requested on the Department form regarding waste generation and
transportation has been supplied.

(B) Limit access into loading and unloading area to authorized personnel.

(C) Mark vehicles, while loading and unloading asbestos-containing waste, with signs
(20 in. x 14 in.) that state;

DANGER
ASBESTOS DUST HAZARD
CANCER AND LUNG DISEASE HAZARD
Authorized Personnel Only

Alternatively, language that conforms to the requirements of 29 CFR 1926.1101(k)(6)
(841968494} may be used.

(b) The waste transporter mustshkalt:

(A) Immediately notify the landfill operator upon arrival of the waste at the disposal site.

(B) Provide a copy of the asbestos waste shipment record to the disposal site owners or
operators when the asbestos-containing waste material is delivered to the disposal
site.

(9) After initial transport of asbestos-containing waste material the ashestos waste generator

(a) Receive a copy of the completed asbestos waste shipment record within 35 days, or
determine the status of the waste shipment. A completed asbestos waste shipment record
mustwiH include the signature of the owner or operator of the designated disposal site.

(b) RecetveHave a copy of the completed asbestos waste shipment record within 45 days, or
submit to the Department a written report including:

(A) A copy of the asbestos waste shipment record fer-whentehk a confirmation of delivery ]
was not received; and

(B) A cover letter signed by the asbestos waste generator explaining the efforts taken to
locate the asbestos waste shipment and the results of those efforts.

(¢) Keep asbestos waste shipment records, including a copy signed by the owner or operator
of the designated waste disposal site, for at least three years. Make all disposal records
available upon request to the Department. For an asbestos abatement project conducted
by a contractor licensed under OAR 340-248-0120, the records mustshall be retained by
the licensed contractor. For any other asbestos abatement project, the records mustshal
be retained by the facility owner.

(10) Each owner or operator of an active asbestos-containing waste disposal site mustshall meet |
the following standards:

(a) For all asbestos-containing waste material received:

(A) Ensure that off-loading of asbestos-containing waste material is done under the
direction and supervision of the landfill operator or their authorized agent, and that it
is accomplished in a manner that prevents the leak-tight transfer containers from
rupturing and prevents the release of visible emissions to the air.
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(B) Ensure that off-loading of asbestos-containing waste material occurs at the immediate
location where the waste willis-te be buried and restrict public access to off-loading
area until waste is covered in accordance with paragraph (HY), of this subsection.

(C) Maintain asbestos waste shipment records for at least 2 years and ensure that all

information requested on the Department form regarding waste disposal has been
supplied.

(DE) Immediately notify the Department by telephone, followed by a written report to the
Department the following working day, of the presence of improperly enclosed or
uncovered waste. Submit a copy of the asbestos waste shipment record along with the
report.

(EE) As soon as possible, and no morelenser than 30 days after receivingpt-of the waste, I
send a copy of the signed asbestos waste shipment record to the asbestos waste
generator.

(F&) Upon discovering a discrepancy between the quantity of waste designated on the |
asbestos waste shipment records and the quantity actually received, attempt to
reconcile the discrepancy with the asbestos waste generator. Report in writing to the
Department within-the-1oth-day-after reeeivingthe-waste-any discrepancy between |
the quantity of waste designated on the asbestos waste shipment records and the
quantity actually received thatwhieh cannot be reconciled between the asbestos waste
generator and the waste disposal site within 15 days after receiving the waste.

Describe the discrepancy and attempts to reconcile it, and submit a copy of the
asbestos waste shipment record along with the report. Includeldentify the Department [
assigned asbestos project number in the discrepancy report.

(GH) Select the waste burial site in an area of minimal work activity that is not subject to |
future excavation.

(HI) Cover all asbestos-containing waste material deposited at the disposal site with at |
least 12 inches of soil or six inches of soil plus 12 inches of other waste before
running compacting equipment-+sas over it but not later than the end of the operating |
day.

(b) Maintain, until site closure, record of the location, depth and area, and quantity in cubic ]
yards of asbestos-containing waste material within the dlsposal site on a map or diagram

of the disposal area.

(c) Excavation or disturbance of asbestos-containing waste material; that has been deposited

at a waste disposal site and is covered;shaH-be is considered an asbestos abatement

project. The notification for any such project mustshall be submitted as specified in OAR

340-248-0260 but-medsfiedexcept as follows:

(A) Submit the project notification and project notification fee to the Department at least
45 days before beginning any excavation or disturbance of asbestos-containing waste
disposal site.

(B) State the rReason for disturbing the waste. ‘

(C) Explain the pProcedures te-be-nsed-tofor controlling emissions during the excavation,
storage, transport and ultimate disposal of the excavated asbestos-containing waste

material. H-deemed-necessary+the Department may require changes in the proposed
emission control procedures-to-be-ased.
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(D) State the Hsocation of any temporary storage site and the final disposal site.
(d) Upon closure of an active asbestos-containing waste d1sposal site, each owner or operator
mustshatl:
(A) Comply with all the provisions for inactive asbestos-containing waste disposal sites.
(B) Submit to the Department a copy of records of asbestos waste disposal locations and
quantities.

(C) Puarnish-uponrequestand-mMake available during normal business hours and furnish
unpon requestfer-ispeetton-by-the-Pepartment; all records required under this section

for inspection by the Department.
(11) The owner or operator of an inactive asbestos-containing waste disposal site mustshadt meet
the following standards:

(a) Insure-thatMaintain a cover of at least two feet of soil or one foot of soil plus one foot of
_other waste-be-maintained.

(b) Grow and maintain a cover of vegetation on the area to prevent erosion of the non
asbestos-contaming cover of soil or other waste materials, oriln desert areas where
vegetation would be difficult to maintain, a [ayer of at least three inches of well-graded,
nonasbestos crushed rock may be placed and maintained on top of the final cover instead
of vegetation.

(¢) For inactive asbestos waste disposal sites for asbestos-containing tailings, a resinous or
petroleum-based dust suppression agent that effectively binds dust to control surface air
emissions may be used and maintained to achieve the requirements of subsections (a) and
(b) of this section, provided prior written approval of the Department is obtained.

(d) Excavation or disturbance at any inactive asbestos-containing waste disposal site ishat-be
eensidered an asbestos abatement project. The notification for any such project mustshalt
be submitted as specified in OAR 340-248-0260, exceptbut-meodified as follows:

(A) Submit the project notification and project notification fee to the Department at least
45 days before beginning any excavation or disturbance of asbestos-containing waste
disposal site.

(B) State the rReason for disturbing the waste.

(C) Explain the pProcedures to be used to confrol emissions during the excavation,
storage, transport and ultimate disposal of the excavated asbestos-containing waste
material. H-deemed-neeessary;tThe Department may require changes in the proposed
emission control procedures to be used.

(D) State the lEocation of any temporary storage site and the final disposal site.

{e) Within 60 days of a site’s becoming inactive, request in writing that the Commission
issue an environmental hazard notice for the site. This environmental hazard notice will
-perpetuity-notify in perpetuity any potential purchaser of the property that:

(A) The land has been used for the disposal of asbestos-containing waste material; and

(B) Thatthe survey plot and record of the location and quantity of asbestos-containing
waste disposed of within the disposal site required for active asbestos disposal sites
have been filed with the Department; and

(C) The sﬂ:e 18 subJect to_the DlOVlSlOUb of OAR 340 248- 02405 through 340- 248 02980.
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¢33 Rather than meet the requirements of this rule, an owner or operator may eleette use an
alternative packaging, storage, transport, or disposal methods afterwhichhas receivinged
prier written approval by the Department.

340-248-0290

Nonfriable Asbestos Disposal Requirements

Work practices and procedures for packaging, storing, transporting, and disposal of nonfriable

asbestos-containing waste material: The owner or operator of a facility or an activity covered

under the provisions of OAR 340-248-0205 through OAR 340-248-0290 and any other source of
nonfriable asbestos-containing waste material must meet the following standards:

(1) There may be no visible emissions to the atmosphere while collecting, processing, packaging,
transporting, or disposing of any nonfriable asbestos-containing waste material that is
generated by such source.

2y All nonfriable asbestos-containing waste materials must be adequately wetted to ensure that
they remain wet until deposited at an authorized landfill, and either:

(a) Processed info nonfriable pellets or other shapes; or

(b) Packaged in leak-tight containers that allow the nonfriable asbestos-containing waste to
remain adequately wet until deposited at an authorized landfill. Such containers must be
marked as follows: '
(A) The name of the ashestos waste generator and the location where the wasie was

generated; and
(B) A warning statement:

DANGER
ASBESTOS-CONTAINING MATERIAL

3) Nonfriable asbestos-containing roofing materials that are fullv encapsulated in a petrolewm-

based binder and meet the conditions in QAR 340-248-0250(2)(c) are exempt from 340-248-
02902y,

(4) The interim storage of nonfriable asbestos-containing waste material must protect the waste
from tampering by unauthorized persons. The interim storage of nonfriable asbestos-
containing waste material is the sole responsibility of the contractor or the owner or operator
performing the nonfriable asbestos abatement project.

(5) All nonfriable ashestos-containing waste material must be deposited as soon as possible by
the asbestos waste generator at;

{a) A waste disposal site authorized by the Department and operated in accordance with this
mle; or

{(b) A Department-approved site that converts asbestos-containing waste material into
nonasbestos (asbestos-free) material according to the provisions of OAR 340-248-0230,
Asbestos to Nonasbestos Conversion Operations.

(6) Persons disposing of nonfriable asbestos-containing waste material must notify the landfill
operator of the type and volume of the waste material and obtain the approval of the landfill
operator before brining the waste to the disposal site.

(1) For each nonfriable waste shipment, the waste generator must provide the generator
information contained in QAR 340-248-0280(7).
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{8) For the transportation of nonfriable asbestos-containing waste material the waste generator
must follow the provisions of OAR 340-248-0280(8).

9 After initial transport of nonfriable asbestos-containing waste material, the asbestos waste

generator must follow the provisions of QAR 340-248-02803(9),

(10)  Each owner or operator of an active nonfriable asbestos-containing waste disposal site
must meet the provisions of OAR 340-248-0280(10),

(11)  The owner or operator of an inactive nonfriable waste disposal site must meet the
provisions of QAR 340-248-0280(11).

(12)  Rather than meet the requirements of this rule, an owner or operator may use alternative
packaging, storage, transport, or disposal methods after receiving written approval from
the Department.
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Public Input and the Department’s Response

The DEQ held four workshops during August prior to the public hearing. At those workshops objections were voiced about new rule
OAR 340-248-0270(9) that requires pre-approval for use of alt mechanical equipment used on friable asbestos. The industry
commented that no approval should be necessary for equipment used within full negative pressure containment. In response, DEQ
modified this rule so that it only applies to ashestos projects done outside of full negative pressure containment.

A hearing was convened on September 18, 2001, and public comment was accepted through September 25, 2001. There was no
verhal testimony. The Department received written comments from four people. Those written comments are listed below.

Comment Department Response

Commenter # 1 Schwabe, Williamson & Wyatt

“QOur main objection is to the addition of the survey Although the survey regulation in OAR 340-248-0270 is new to
requirement in OAR 340-248-240(1} and -0270(1). These the DEQ it is not a new requirement. The EPA has had the public
provisions require the owner or operator of a facility to conduct | and private building survey required since 1993. In addition

a survey of the facility prior to performing any renovation or Oregon OSHA requires pre-construction surveys to determine the
demolition activities. This inflexible rule will add an presence of ashestos to protect employees from ashestos exposure.

unnecessary layer of cost and delay to many routine projects at | Until 1993 DEQ had delegation of the federal asbestos National
facilities, where there is no possibility of environmental harm. | Emission Standard for Hazardous Air Pollutants (NESHAP). EPA

We suggest that DEQ revise the survey requirement rules to informed BEQ that its rules were deficient becanse we did not

require the survey only for demolition or renovation activities | require ashestos surveys prior to performing renovation or

which occur on a facility or portion thereof that was demolition projects. DEQ added the survey requirement for Title

constructed prior to 1980.” V sources to the ashestos rules in 1995 to obtain delegation of the

Title V program. DEQ intends to obtain full delegation of the
federal asbestos NESHAP as part of the Performance Partnership
Agreement with EPA. Because the rules will require an asbestos
survey for all demolition and renovation projects, DEQ will give
owners a six-month grace period after adoption before enforcing
this new requirement. During those six months, DEQ will
undertake a major outreach effort to ensure the regulated
community knows about the survey rule and has time to comply.

Commenter # 2 Workplace Resources

1) OAR 340-248-0260(4)(b) has a reference to the Oregon Comment 1: DEQ agrees and has changed the reference.
OSHA competent person qualifications as required in 29

CFR 1926.32(f), (2/10/1994), This reference should
read...meets the Oregon OSHA competent person
qualifications as required in OAR 437, Division 3
“Construction”, Subdivision Z, 1926.1101(b) “Competent
person” (2/10/1994).

The original reference is for OSHA’s general requirements
for competent person while the updated reference includes
those requirements and adds the additional requirements
specific to ashestos, that I helieve the DEQ originally
intended.

2)  OAR 340-249-0250(2)(c) has a reference to OAR 437, Comment 2: DEQ agrees and has changed the reference. This rule
Division 3 “Construction” and 29 CFR 1926.1101(2)(3) has been renumbered and is now QAR 340-248-0250(2)(d).
through (iii) (1998) the reference to OSHA methods of
removal in this rule should have “Subsection Z” added
between the words “Construction” and “29 CFR” for
accuracy.
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3)

The addition of the “survey” regulation will bring the
Department’s rules in closer alignment with the EPA
“Model Accreditation Program (MAP) and improve the
overall industry. The MAP additionally requires the use of
a project designer. I believe the Department should add
project designer to its rules.

Comment 3: DEQ does not have authority to require project
design regulations. If abatement projects are performed correctly,
DEQ does not need to regulate project design.

Commenter # 3Clayton Group Services

1)

2)

3)

4)

5)

“Does the definition of an Asbestos Containing Material
(ACM) include settled dust? If yves, what analytical
methodology will be acceptable to DEQ in determining
asbestos content in dust? Would survey of all dust for
asbestos be required prior to renovation or demolition?”

OAR 340-248-0010(30} “Negattve pressure enclosure”
Would a mini-enclosure or glove bag meet this definition
when negative pressure enclosure (NPE) is required in
OAR 340-248-0270(7)(d)?

OAR 340-248-0010(31) “Nonfriable asbestos containing
material” should this definition be consistent with the
proposed definition of friable ACM, specifically “any
material containing ashestos™ versus “any asbestos-
containing material”?

Is there a documented risk when ACM is broken into four
or more pieces? Can air monitoring be used to document
ACM that breaks into four or more pieces that does not
result in a release of asbestos fibers?

Under the Asbestos Hazard Emergency Response Act
{(AHERA) requirements sampling is not required, An
inspector can assume a material contains asbestos and in a
few cases, can visually inspect the material and determine
that it does not contain asbestos (specifically foam rubber,
glass, and woed). Would DEQ require sampling of non-
suspect materials as defined by AHERA? Would DEQ
allow a presumptive survey?

Comment 1, question 1: Yes, settled dust is included in the
definition of ACM.

Question 2: The methods of analysis referred to in OAR 340-248-
0010(8) or their equivalent should be used.

Question 3: A survey is required for the presence of asbestos prior
to all demolition and renovation projects. If dust is present and is
suspected to confain asbestos it should be tested.

Comment 2: Yes, if negative pressure is applied to mini enclosures
and if a glove-bag is used following Oregon OSHA. standards.

Comment 3: Yes the definition should be consistent. DEQ
changed the definitions of nonfitable and friable asbestos to be
consistent,

Comment 4, question !; The DEQ reviewed studies done on
projects where nonfriable ACM was removed using a variety of
work practices. Results showed a higher risk the more shattered
the material became.

Question 2: DEQ has found that air monitoring can be useful to
show asbestos exposure but is not totally reliable. The use of
appropriate work practices can reduce or eliminate the risk of
asbestos fiber exposure while air monitoring may only indicate if a
hazard is present.

Comment 5, question 1: The survey definition describes the
sampling of materials suspected to contain asbestos. If a material
is not normally suspected to contain asbestos, it need notbe
sampled.

Question 2: OAR 340-248-0270(12) states the Director may
approve an alternative to the asbestos abatement work practices
and procedures identified in OAR 340-248-0270. DEQ may
approve an alternative where an inspector takes a conservative
approach and assumes the presence of asbestos in a building
material.
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8)

If a building owner has a complete survey performed by an
AHERA accredited inspector, will a survey be required
prior to the start of each renovation or demolition? Will
DEQ allow the sampling of hemogeneous areas as defined
in 40 CFR 763 AHERA? Since the proposed definition of
a survey requires sampling from one material in a
building, can it be considered representative of the same
homogenous material in another part of the building?

‘Would written notifications be required for roof cutting
machines as allowed in OR-OSHA? Could a definition for
mechanical methods be included in OAR 340-248-00107

Clayton recommends the use of National Institute Of
Safety and Health (NIOSH) Method 7402 for TEM
analysis since it is equivalent in fiber size and reporting
concentrations to NIOSH 7400 PCM analysis.

Comment 6, question 1: If the original survey meets the current
definition of a survey in OAR 340-248-0010(40) and meets the
requirements in QAR 340-248.024(¢1) and OAR 340-2438.
0270(1), no new survey would be required.

Question 2: See DEQ’s response to comment 5, question 2 above.

Question 3: The DEQ may allow sampling of homogeneous areas
as part of an approved alternative under OAR 340-248-0270(12).
The provision listed in comment 5, question 2 above can apply
here. However, one may not assume that a homogeneous area has
no asbestos present because a similar looking material within the
building does not contain asbestos.

Comment 7, question 1: If the roof has material that is in friable
condition or nonfriable condition, then notification is required
under QAR 340-248-0260.

Question 2: DEQ does not see the need for a definition of
mechanical methods.

Comment 8: DEQ intends to obtain delegation of the federal
NESHARP for asbestos. QAR 340-248-0270(13)(c)(E) refers to
methods that are referenced in the federal NESHAP rules. The
NIOSH 7402 method for TEM analysis is not referenced in the
federal NESHAP rules.

Commenter # 4 Portland General Electric Company

1)

2)

3)

OAR 340-248-0010(25) & (31) For both of these
definitions, we suggest referring readers to definifion -
0010(8) which atlows for material to be considered
asbestos containing material “if it contains more than 1%
asbestos as determined by polarized Hght microscopy.

OAR 340-248-0010(37) “shattered” we find this definition
to be vague. There is no description of the size of material
this definition applies to. Can DEQ clarify how this
definition is going to apply i.c. to material less than 3
square feet or 3 linear feet in length or provide some
insight why a hazard would be present at the time the
fourth break occurs?

OAR 340-248-205 we find this rule to be vague. What is
an accumulation? Any amount? Is it the amount of
material at the end of a work shift? Please clarify,

Comment 1: The definition in OAR 340-248-0010(8) Asbestos-
containing material applies to all material that contains asbestos.
Providing a reference to this definition in -0010(25) and -0010(31)
1§ not necessary. :

Comment 2: DEQ intended that there be no size exemption when
defining shattered. Materials that are less than 3 square feet or 3
linear feet in size that meet all of the criteria identified in OAR
340-248-0250(2)(d) are exempt from QAR 340-248-0110 through
-0180 regardless of whether the material is shattered. See response
to Clayton Group Service's comment 4 question 1 above for an
explanation on risk and nonfriable asbestos-containing material
breakage.

Comment 3, question 1: Clarification is provided by the definition
of “open accumulation” in QAR 340-248-0010(32).

Question 2: Yes any amount of material.

Question 3: If the material accumulated at the end of a work shift
is left piled up and is not packaged for disposal, it could be
considered an open accumulation.
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4)

5)

6)

7

8)

For a number of years, DEQ and Oregon OSHA have not
been consistent in the establishment of training
requirements for asbestos workers. Oregon OSHA allows
for four (4) different levels of training for Class I-IV work,
while the DEQ basically allows for only two (2) levels of
fraining: a} Asbestos Supervisor and b) Asbestos Worker,
We suggest citing the correct Oregon OSHA rule reference
for asbestos: QAR 437 Division 3 Conslruction,
12926.1101(f), then consider working with Oregon OSHA
to match the DEQ’s ashestos training requirements with
the Class I-1V employee training requirements.

Is DEQ going to expect employers to conduct a new
survey for each new renovation project conducted within a
building made up of similar areas? If so, this process
would seem to go against AHERA sampling principles
which allow for a set of samples to represent many areas if
assessment factors are equal i.e. age of material,
appearance, [ocation, etc.:

What guidelines are employers or consultants expected to
follow regarding the number of clearance samples to
collect within a containment {or regulated) area. Le. |
sample/1000 square feet? If a requirement for clearance
sampling is going to be established, we suggest providing
a reference for everyone to follow other wise the
requirement is meaningless.

OAR 340-248-0290(6) Please define the term “as soon as
possible”. Is this expected to mean at the end of the
workday or shift? Or the completion of a project?

OAR 340-248-0280 & -0290 since the requirements for
disposing of both types of material are similar i.e.
“keeping materials adequately wet”, why develop two
separate sets of regulations? Why not develop one set of
regulations for asbestos containing materials, with a set of
exemptions for nonfriable asbestos.

Comment 4: The appropriate reference in OSHA rules is QAR
437, Division 3 “Construction”, Subdivision Z, 29 CFR
1926.1101(b). Oregon OSHA training requirements are not as
protective of the public health as DEQ rules require asbestos
workers to be. Therefore we do not intend to match up with
Oregon OSHA training requirements. DEQ is merely using the
Oregon OSHA information to determine the responsible person at
nonfriable asbestos abatement projects. DEQ is required to follow
the EPA Model Accreditation Program (MAP) for training of
asbestos workers and supervisors.

Comment 5, question 1: Refer to answer in DEQ’s reply Clayton
Group Services, comment 6 question 1.

Question 2: DEQ disagrees that this requirement is inconsistent
with AHERA requirements. The goal is to identify the presence of
asbestos in buildings to avoid potential contamination. This is also
the goal of the AHERA program, Appropriately trained inspectors
will use their experience and judgement to determine if a material
is suspected to contain asbestos,

Comment 6: Guidelines for air clearances have been clarified in
OAR 340-248-0270(13) to state that cne air clearance sample is
required for each project containment where more than 160 square
feet or 260 linear feet of friable ashestos is removed,

Comment 7: DEQ disagrees that the term needs further
gxplanation. DEQ policy and industry practice defines it to mean
at the end of the abatement project, or when a disposal receptacle
(drop box, enclosed storage container, ete.} is filled or stored for
more than 30 days. This rule is now renumbered in OAR 340-248-
0280(4) & -0290(4).

Comment 8, question 1: DEQ) separated the disposal requirements
to make it clear how each type of material could be landfilled.

Question 2: Previously, the disposal regulations were in one rule
and there was confusion about the application of that rule to
ftiable and nonfriable asbestos waste.
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State (ﬂ‘ Oregon

Department of Environmental Quality Memorandum
| Date: October 15, 2001

To: . Environmental Quality Commission

TFrom: Kevin V. McCrann

Subject: Presiding Officer's Report for Rulemaking Hearing

Hearing Date and Time: September 18, 2001 at 1500 hours

Hearing Location: DEQ Headquarters, 811 SW 6th, Portland, Oregon, Room 3A

Title of Proposal: Amendment, Clarification, and Housekeeping of Asbestos
Rules

The rulemaking hearing on the above titled proposal was convened at 1500 hours. The hearing
was closed at 1700 hours. People were asked to sign registration forms if they wished to present
comments. People were also advised that the hearing would be recorded.

Five people were in attendance; no one signed up to give comments.

Prior to receiving comments, I briefly explained the specific rulemaking proposal and the
procedures to be followed during the hearing.
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Questions to be Answered to Reveal
Potential Justification for Differing from Federal Requirements.

1.  Are there federal requirements that are applicable to this sitnation? If so, exactly what
are they?

Yes, the National Emission Standard for Hazardous Air Pollutants (NESHAP) asbestos
regulations.

2. Are the applicable federal requirements performance based, technoldgy based, or both
with the most stringent controlling?

The federal requirements are performance and technology based with the most stringent
controlling.

3. Do the applicable federal requirements specifically address the issues that are of
concern in Oregon? Was data or information that would reasonably reflect Oregon's
concern and situation considered in the federal process that established the federal
requirements?

No. The Department’s existing asbestos rules encompass legislative concerns that are
not specifically addressed in the federal requirements. The proposed rule changes do not
make the existing Department asbestos requirements more stringent.

4.  Will the proposed requirement improve the ability of the regulated community to
comply in a more cost effective way by clarifying confusing or potentially conflicting
requirements (within or cross-media), increasing certainty, or preventing or reducing the
need for costly retrofit to meet more stringent requirements later?

Yes.

5. Is there a timing issue which might justify changing the time frame for implementation
of federal requirements?

There is no specific timeline for this rule making, however this timeline does match
with the Performance Partnership Agreement and with other NESHAP rule adoption.

6.  Will the proposed requirement assist in establishing and maintaining a reasonable
margin for accommodation of uncertainty and future growth?

N/A
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7. Does the proposed requirement establish or maintain reasonable equity in the
requirements for various sources? (level the playing field)

Yes.

8.  Would others face increased costs if a more stringent rule is not enacted?
N/A

9.  Does the proposed requirement include procedural requirements, reporting or
monitoring requirements that are different from applicable federal requirements? If so,
Why? What is the "compelling reason'' for different procedural, reporting or monitoring
requirements?

No.
10. 1Is demonstrated technology available to comply with the proposed requirement?
Yes,

11. Will the proposed requirement contribute to the prevention of pollution or address a
potential problem and represent a more cost effective environmental gain?

Yes.
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State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
for
Amendment, Clarification and Housekeeping of Asbestos Rules

Fiscal and Economic Impact Statement

Introduction

The proposed rule changes include a proposed nonfriable disposal rule, a demolition and renovation
project survey requirement, the addition of a negative pressure enclosure requirement, and several
punctuation, form, reference, and omission corrections that are considered housekeeping changes.
The proposed rules listed above also include the following proposed definitions that are intended to
enhance the asbestos requirements: “accredited inspector, e

LI 14

negative pressure enclosure,” “owner
or operator,” “shattered,” and “survey.” There are also additions to the following existing
definitions, that will clarify their meaning: “asbestos abatement project,” “asbestos-containing
material,” “friable asbestos-containing material,” and “nonfriable asbestos-containing material.”

The proposed effective date of the proposed rules is February 01, 2002 following adoption by the
EQC on January 25, 2002. The start date of formal enforcement actions for the survey rule
(OAR 340-248-0270(1)) will be delayed for 6 months so that the Department can ensure the
regulated community knows about the survey rule and can give them time to adjust to the survey
requirements. Existing asbestos staff in Medford, Coos Bay, Salem, Bend, Pendleton, and
Portland will implement these rule revisions.

General Pablic

None.

Small Business

The Department is adopting a building survey regulation that would affect small businesses;
however, this is an existing federal rule and should not cause an economic impact. There may be a
minor economic impact on contractors disposing of nonfriable asbestos-containing material.
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Large Business

The Department is adopting building survey regulations that would affect large businesses.
However, this is an existing federal regulation and should not cause an additional economic impact.
There are also some new rules for licensed asbestos contractors that should have no economic
impact but will change how asbestos contractors conduct some abatement projects.

Local Governments

No economic impacts.

State Agencies

- DEQ
Existing staff will implement all new rules. There will be no revenues from these
rule changes and there will be minimal increase in expenses.

- Other Agencies
Other agencies will not be affected by these rules.

Assumptions
None.

Housing Cost Impact Statement

The Department has determined that this proposed rulemaking will have no effect on the cost of
development of a 6,000 square foot parcel and the construction of a 1,200 square foot detached
single family dwelling on that parcel.




ATTACHMENT F
Agenda Item D, Rule Adoption: General Clarification and Enhancement of Asbestos Rules
January 25, 2002 EQC Meeting
Page 1 of 2

State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Rulemaking Proposal
for
Amendment, Clarification and Houskeeping ol Asbestos Rules

Land Use Evaluation Statement

1. Explain the purpose of the proposed rules.

The proposed rule changes include a proposed nonfriable disposal rule, a demolition and renovation
project survey requirement, the addition of a negative pressure enclosure requirement, and several
punctuation, form, reference, and omission corrections that are considered housekeepmg changes.
The proposed rules listed above also include the following proposed definitions that are intended to
enhance the asbestos requirements: “accredited inspector,” “negative pressure enclosure,” owner or
operator,” “shattered,” and “survey.” There are also additions to the following existing definitions,
that will clarify their meaning: “asbestos abatement project,” “Asbestos-containing material,”
“friable asbestos-containing material,” and “nonfriable asbestos-containing material,”

The proposed effective date of the proposed rules is February 01, 2002 following adoption by the
EQC on January 25, 2002. The start date of formal enforcement actions for the survey rule
(OAR 340-248-0270(1)) will be delayed for 6 months so that the Department can ensure the
regulated community knows about the survey rule and can give them time to adjust to the survey
requirements. Existing asbestos staff in Medford, Coos Bay, Salem, Bend, Pendleton, and
Portland will implement these rule revisions.

2. Do the proposed rules affect existing rules, programs or activities that are considered land
use programs in the DEQ State Agency Coordination (SAC) Program?

Yes_ NoX

The Department determined that the asbestos program was not a program that significantly
affected land use.

a. Ifyes, identify existing program/rule/activity:

N/A
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b. Ifyes, do the existing statewide goal compliance and local plan compatibility
procedures adequately cover the propesed rules?

Yes No (if no, explain):

N/A

c. Ifno, apply the following criteria to the proposed rules.

Staff should refer to Section I1I, subsection 2 of the SAC document in completing the evaluation form.

Statewide Goal 6 - Alr, Water and Land Resources is the primary goal that relates to DEQ authorities. However,
other goals may apply such as Goal 5 - Open Spaces, Scenic and Historic Areas, and Natural Resources;, Goal 11
- Pubiic Facilities and Services; Goal 16 - Estuarine Resources; and Goal 19 - Ocean Resources. DEQ programs
and rules that relate to statewide Jand use goals are considered land use programs if they are:

1. Specifically referenced in the statewide planning goals; or

2. Reasonably expected to have significant effects on
a. resources, objectives or areas identified in the statewide planning goals, or
b. present or future land uses identified in acknowledged comprehensive plans.

In applying criterion 2 above, two guidelines shoutd be applied to assess land use significance:

- The land use responsibilities of a program/rule/action that involved more than one agency, are considered the
responsibilities of the agency with primary authority,

- A determination of land use significance must consider the Department's mandate to protect public health and
safety and the environment.

In the space below, state if the proposed rules are considered programs affecting land
use. State the criteria and reasons for the determination.

N/A

3. If the proposed rules have been determined a land use program under 2. above, but are
not subject to existing land use compliance and compatibility procedures, explain the new
procedures the Department will use to ensure compliance and compatibility.

N/A
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Implementation Plan for Asbestos Rule Revisions
Updated January 2, 2002

Introduction

DEQ is revising the Oregon asbestos rules contained in OAR 340-248. The asbestos rules identify
requirements for contractor licensing, work certification, and work practices for all asbestos abatement
projects. Asbestos abatement rules include notification and fee requirements, asbestos abatement work
practice requirements, and asbestos waste disposal requirements. Compliance with the asbestos rules is
verified through inspections that are scheduled based upon contractor notifications. Compliance or
noncompliance is also verified through complaint response. If noncompliance with the asbestos rule is
determined, DEQ staff assesses the need for enforcement referral based upon the guidelines contained in
the Enforcement Guidance Manual.

DEQ staff began identifying needed rule changes in late 2000, In lieu of an advisory committee, DEQ
conducted workshops to discuss the proposed rules in Medford, Bend, Salem and Portland in August
2001, Notice of the workshops was provided to the asbestos industry, building management firms,
contractors and landfill operators as well as the general public. Approximately 50 people participated in
the workshops. The public comment period on the proposed rules extended from August 15 through
September 25, 2001 and a public hearing was held in Portland on September 18, 2001, If adopted by the
Environmental Quality Commission on January 25, 2002, the rule changes will take effect starting
February 1, 2002. DEQ will implement the rules by educating asbestos abatement contractors, other
contractors that may work with materials that contain asbestos, landfill operators and building owners on
the new requirements. DEQ will undertake an extensive outreach effort to these audiences as well as
homeowners during the first six months after rule amendments become effective. DEQ will delay
enforcement of the new survey requirement described below for six months after rule adoption to allow
staff time to educate building owners and ensure that building owners have time to learn, understand and
comply with the survey requirement.

Proposed rule changes

The proposed amendments make the asbestos rules easier to understand and enhance DEQ’s ability to

determine compliance and enforce the rules. The proposed amendments:

o Add definitions and expand definitions to make it easier for people to understand what they have to do
to comply with the asbestos rules and to make definitions consistent and clearer.

» Separate requirements for nonfriable and friable asbestos waste disposal to eliminate confusion about
how to handle the two types of asbestos waste disposal.

¢ Add a survey requirement to ensure asbestos materials are identified before work begins on any
demolition or renovation project to prevent exposure of the public to asbestos. The addition of this
rule will also allow DEQ to obtain delegation of the federal National Emission Standards for
Hazardous Air Pollutants (NESHAP).

Building survey requirement

DEQ is proposing a building survey requirement to determine the presence of asbestos-containing
materials before all demolition or renovation projects. The survey will require facility owners to
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determine if there is asbestos containing material in or on their buildings so they can handle these
materials properly before any public exposure occurs.

Restdential owners that perform renovation, demolition, or asbestos abatement on their owner occupied
home will be exempt from the survey requirement. However, if a contractor is performing demolition or
renovation on a single-family residence, the contractor or homeowner must complete a survey before
beginning the project.

DEQ’s survey rule will also require the use of an accredited inspector. The survey inspector must have
taken the EPA training at some time, but does not need to be currently certified. DEQ wants to ensure
that the person doing the inspection is qualified and understands what they need to look for to complete a
survey. The survey training 1s in accordance with the Asbestos Hazard Emergency Response Act
(AHERA) program regulations and the Model Accreditation Program training rules in 40 CFR Part 763.

There are several companies that provide inspector training that are prepared to offer inspector training
classes as soon as the rules become effective to ensure that inspectors are trained and able to conduct
asbestos surveys. The training is 3 days and to date there are approximately 160 persons with current
accreditation available to perform the surveys and many others that have had the training but are not
currently accredited.

Anyone may assume that the material to be removed contains asbestos and have it removed as an asbestos
abatement project without conducting a survey beforchand. DEQ has the discretion to approve
alternatives to the asbestos requirements under OAR 340-0248-0270(12).- An owner or operator that
chooses to assume that building materials contain asbestos must inform DEQ before starting their project.
There will also be materials that obviously contain asbestos and materials that have never contained
asbestos that DEQ may eventually provide blanket exemptions from the survey requirement under CAR
340-0248-0270(12) for those materials. By the end of February 2002, the DEQ asbestos group will
develop guidance and handouts that address when a survey is needed. There will be many situations that
DEQ asbestos staff must initially evaluate on a case by case basis.

If the rules are adopted by EQC in January, DEQ will delay formal enforcement of the survey regulation
for six months. The implementation table on page 5 details how DEQ will implement the rule and meet
outreach goals during the first six months after rule amendments are adopted.

If a construction project is done properly but the owner or operator does not do the survey first, then the
survey violation is a Class IT violation per OAR 340-0012-0050(2)(k) and DEQ would write a notice of
noncompliance without referring the case for enforcement. If a person does not perform a survey and the
demolition or renovation project results in asbestos exposure, then the survey violation is a Class 1
violation under OAR 340-0012-0050(1)(p).

Nonfriable waste disposal requirements

A new section is added to the proposed rules clarifying disposal requirements for nonfriable asbestos-
containing waste materials (ACWM). This section is being added because staff have identitied many

situations where materials that are generally considered to be nonfriable (e.g., vinyl floor tile, cement
asbestos board, AC water pipe and some other materials), were not being handled properly during
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disposal to ensure that the materials remained in nonfriable condition. In addition, once the nonfriable
waste was delivered to the landfill the waste did not remain in nonfriable condition because of normal
activities by the landfill operator, such as covering the material with soil or other waste and compaction
by heavy equipment.

The proposed rule change creates a nonfriable disposal section in the rule to help prevent the release of
asbestos fibers from these materials and give waste generators and landfill operators clear direction
regarding the Department’s requirements for the disposal of nonfriable ACWM.

A key change is the requirement for nonfriable ACWM to be packaged in a leak-tight container. The
waste generator is responsible for this requirement. The solid waste staff suggested that no designation of
container type be included in the proposed rules but require containers to remain leak-tight to prevent
fiber migration. The package must have a warning statement: “DANGER ASBESTOS-CONTAINING
MATERIAL”. This statement can be written on the package with a permanent marker or written on a
label and attached to the package.

Landfills authorized to receive nonfriable ACWM must ensure that the ACWM is properly packaged, that
a waste shipment form (ASN-4) is submitted at the time of disposal, and that the ACWM is covered as
specified in rule and that a record is kept that identifies the location, depth and quantity of the nonfriable
waste.

Currently Iandfiils authorized to handle friable asbestos waste follow these requirements. Prior to adding
this section to the proposed rule, each asbestos inspector queried a number of landfills in their region.
Most of the large landfills were already following requirements detailed in the new rule for nonfriable
asbestos waste. Many of the disposal problems and violations involved nonfriable waste being received
at smaller landfills that predominantly receive only nonfriable waste. The proposed nonfriable disposal
rule will clarify necessary requirements making a uniform requirement for all landfills that accept
nonfriable asbestos waste.

DEQ plans an education program for operators at landfills that are authorized to handle both friable and
nonfriable asbestos to ensure proper handling procedures are followed. The timeline for this education
program is detailed in the table starting on page 5.

Other issues

Currently DEQ does not have delegation of the federal NESHAP because of four problems identified in
1995. One of these problems was that our rules are not as stringent as EPA’s, because DEQ does not
require a survey prior to a demolition or renovation project to determine the presence of asbestos. EPA’s
rule requires a survey for projects involving more than 160 square or 260 linear feet of asbestos-
containing material. DEQ’s survey rule is more stringent than the NESHAP because DEQ rules apply to
a larger audience. EPA limits application of the survey rule to projects involving more than 160 square or
260 linear feet of asbestos-containing material being removed and apartment complexes greater than 4
dwelling units. DEQ asbestos rules apply to all projects where more than 3 square or 3 linear feet of
asbestos is being removed and in any structure except work done by an owner occupant in their single
family residence. In addition, the self-andit privilege law and a couple of other minor issues prevented
EPA from delegating the NESHAP to DEQ. Legislative changes during the last session corrected the
audit privilege problem that prevented delegation of any federal air quality requirements to Oregon. The
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proposed rule revisions correct the other deficiencies. DEQ expects to request delegation of the federal
asbestos NESHAP upon completion of this rule making. EPA Region 10 staff reviewed the proposed
rules and agrees that the rules contain the necessary language to grant delegation.

OSHA also requires a survey requirement to protect any employees working on materials that may
contain asbestos materials so the DEQ survey requirement is only more stringent than the combined
EPA/OSHA requirements in those cases where a sole proprietor contractor is removing materials less than
EPA’s thresholds.

DEQ had intended to add a rule that required residential owner-occupants to provide a notification when
performing asbestos removal work on the outside of their residences. During the rule adoption process
reviewers had a concern that DEQ had not done sufficient outreach to residential homeowners to justify
introducing a new rule requiring notifications. DEQ decided to remove the requirement from the rule
package and do more outreach to residential owners in lieu of a rule change. The residential outreach
effort and its timeline are detailed in the table beginning on page 5.

Current educational puidance available

For the past three years, DEQ has focused its education and technical assistance efforts on residential
homeowners, small general and construction contractors, and projects where non-friable asbestos-
containing materials were being removed. DEQ targeted many of the groups listed below with mass
mailings, provided expertise and information at home remodeling shows, and made presentations to
associations and other industry groups. DEQ created advisories that detail the potential danger from
asbestos exposure and the ruie requirements for handling and disposal of asbestos materials for mailings
to the following groups: '

Advisory documents

e Homeowners ( translated into Korean, Russian, and Spanish)
Flooring contractors

Contractors that work with asbestos containing water pipe
Furnace contractors

Manufactured home dealers and contractors

Roofing contractors

e Demolition contractors

s Permitted sources

¢ Building owners and operators

o General construction contractors

o Landfill operators

e Siding contractors

In addition to these advisories DEQ created gunidance documents for residential owner occupants to
instruct them on the safest way they may remove friable asbestos materials.. DEQ also created several
nonfriable removal documents that are made available to any person that chooses to perform a nonfriable
asbestos abatement project. All of these documents are being revised to include the new requirements and
will be available beginning March 1, 2002 at DEQ regional offices or on DEQ’s website.
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IMPLEMENTATION PLAN SCHEDULE OF TASKS

Asbestos staff will carry out most implementation tasks. Review and input is being sought from the AQ Division outreach representative,
Elizabeth Vowels and the Office of Communication and Qutreach {OCO). Asbestos inspectors will work with solid waste permit writers to
ensure that nonfriable asbestos disposal requirements are incorporated into solid waste permits and will conduct some joint visits to landfills
as needed with solid waste inspectors. No new staff will be needed to implement the revised rules. These implementation efforts will take
place during the first part of 2002 and replace existing education and outreach efforts and perhaps some inspections that otherwise would be
conducted by asbestos staff. FTE are calculated based upon a biennial basis (0.01 FTE equals roughly one week’s effort by one person).

NUM | TASK LEAD STAFF TIMELINE : FTE
1 EQC adopts rule changes at Janoary 25, 2002 meeting Dave Wall presents rule amendments to EQC December 1, 0.02
2001 to January
25,2002
2 Provide technical assistance to building owners in lieu of Dave Wall (0.05 FTE) l February 1, 0.35
enforcement of the survey requirement to ensure that Kevin McCrann (0.05 FTE) 2002 to August
building owners and contractors learn, understand and Steve Croucher (0.05 FTE) 31,2002
comply with the new survey requirement. Technical Martin Abts (0.05 FTE)
assistance means phone discussions, meetings, and other Frank Messina (0.05 FTE)

opportunities to inform building owners and contractors of Dottie Boyd (0.05 FTE)
the new survey requirement. Targeted outreach activities are | Tom Hack (0.05 FTE)
identified below. The activities identified here reflect
individual inspector time spent working with individual
building owners or contractors,

3 Conduct a statewide asbestos team meeting to finalize all Jane Hickman, OCE Audrey O'Brien, NWR Half day 0.016
implementation efforts, review revised documents, make Dottie Boyd, WR Salem John Ruscigno, WR Salem | meeting the
additicnal assignments and discuss implementation issues Martin Abts, WR Coos Bay John Becker, WR Medford | week of January
identified to date. Invite Elizabeth Vowels from AQ as well | Steve Croucher, WR Medford  Peter Brewer, ER Bend 14, 2002
as OCO staff. Frank Messina, ER Bend Susan Patterson, NWR
Tom Hack, ER Pendleton Dave Wall, NWR

DEQ and LRAPA asbestos staff will meet 2 to 3 times per | Kevin McCrann, NWR
year to discuss how the asbestos rules are being implemented | Elizabeth Vowels and OCO staff
to maintain consistency throughout the program.
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NUM | TASK LEAD STAFF TIMELINE | FTE

4 Discuss implementation tasks with DEQ’s Office of NWR Dave Wall — OCO Marcia Danab Discuss region | 0.01
Communication and Outreach. Obtain review and input on | ER Frank Messina and Tom Hack — OCO Phil Hodgen specific efforts
guidance documents, fact sheets and advisories. Obtain WR Dottie Boyd, Steven Croucher, Martin Abts — OCO during January
input on the most effective ways for each region to reach out | Jennifer Boudin 2002. Marcia
to the regulated comumnunity. Danab is

reviewing draft
implementation
plan and will
provide
comments prior
to 1/14/02

5 Create and update information packages and advisories that Dottie Boyd — WR Salem From 11/7/2001 | 0.05
detail what individuals and businesses need to do to comply | Janice Fischer — AQ through
with all of the asbestos rules. Information packages and 2/28/2002
advisories to be available through each DE(} regional office
and on the DEQ website.

6 Hold workshops and give presentations for contractor Dave Wall - NWR Draft 0.02
associations and other groups that request our assistance Dottie Boyd — WR Salem presentation by
relaying rule information in detail. Prepare generic Power Each region’s asbestos people may give presentations as 171472002,

Point presentation that each region can use or modify to suit | asked. Final By 2/1/02
their audiences.
7 Prepare press releases to share with local newspapers. Dave Wall will work with Marcia Danab to draft a generic From 1/14/02 0.04
| Prepare articles for various construction contractor press release for each regional office to use. Dave will through 2/28/02
associations. Prepare articles for the Construction create a list of various association newsletters that we would
Contractors Board newsletter that details the new like to publish articles in.
requirements and give information about whom to contact Dave and Dottie Boyd will draft generic articles for
when questions about the asbestos rules arise. Work with inclusion in newsletters
appropriate OCO contacts to approach newspapers around
the state. '
8 Work with OCO to develop public service announcements Dave Wall - NWR From 1/1/02 0.06

for TV, radio and other broadcast media.

Dottie Boyd — WR Salem
Phil Hodgen — ER , radio announcements

through 2/15/(2
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NUM | TASK LEAD STAFF TIMELINE | FTE
9 Place more Yellow Pages ads in phone books in areas Dave Wall - NWR 2/1/2002 0.02
outside Portland, Medford, Bend, and Salem. Tom Hack — ER Pendleton through
3/31/2002
10 DEQ asbestos staff will make themselves available to All asbestos staff Ongoing basis 0.1
associations and other groups to make presentations that with special
discuss the asbestos rule changes and how they may affect emphasis to try
each group using the generic presentation prepared above or to do this
modifying it to be region specific. between
2/1/2002 and
8/31/2002
11 DEQ) asbestos staff in each region will contact local building | Martin Abts — WR Coos Bay will investigate and determine | From 1/14/2002 | 0.01
codes and planning offices to encourage them to handout a workable and consistent approach for this contacting other | through
information about asbestos requirements to persons that governmental offices. 2/28/2002
apply for their permits.
12 The asbestos team will work with the solid waste staff in Regional asbestos and solid waste staff From 2/1/2002 | 0.1
each region to ensure that each landfill is contacted about the through
new disposal requirements and at land{ill operator training 8/32/2002
5e5810ns.
13 Develop and promote movie theater ads about the dangers NWR Dave Wall 27112002 0.05
and proper handling of asbestos containing materials during | Elizabeth Vowels AQ through
renovation or demolition projects. Bill Knight/Marcia Danab OCO 4/30/2002
14 Develop additional fact sheets and guidance documents for Dottie Boyd — initial guidance documents. Initial guidance | 0.05
homeowners and building owners explaining the risks of All Asbestos Staff to develop additional outreach efforts documents by
asbestos and the appropriate methods for handling asbestos 2/28/2002.
containing materials. Develop additional outreach efforts to Additional
contact these audiences. outreach —

ongoing effort.
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15 Develop program to provide asbestos information materials | Flush out initial approach at January 2002 all asbestos staff Follow up from | 0.05
to retail outlets that may sell materials that replace asbestos- | meeting. Identify individuals to follow up with this task. 2/1/2002
containing materials. (e.g., cement siding, ceiling and floor through
tiles, other flocring, etc.). Expand existing efforts with 4/30/2002
Home Depot to other large retailers/hardware stores and
building material suppliers.
16 Develop and implement a landfill education program Dottie Boyd and Martin Abts — Asbestos Staff 2/01/2002 0.05
designed to inform landfill owners and operators about the Don Bramhill and Mark Reeves — Solid Waste Staff through
new disposal requirerments and the nonfriable disposal rules. 8/31/2002
17 Develop guidance and handouts that address when a survey Dave Wall with input from the asbestos staff. February 1, 0.04
is needed, what must be surveyed, what training an inspector 2002
must have and what DEQ will accept in leu of a survey.
This guidance was discussed initially Nov. 7, 2001.
18 Other — DEQ asbestos staff and managers expect to identify | Asbestos staff Ongoing 77

new tasks and activities to expand education, outreach and
technical assistance efforts to contractors, building owners
and the public as implementation of the revised rules
continues.
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Work OIf the Plate

Approximately 10-30% of regional asbestos staff time is spent providing technical assistance and
education and outreach to home owners, building owners, contractors and others that request information
or assistance in interpreting the asbestos rules. This implementation plan assumes that many of the tasks
identified here will be completed as part of that ongoing technical assistance and educational work. The
plan also assumes that that effort will be expanded at least for the first six months after the rule
amendments become effective to reach out to persons DEQ has not contacted in the past such as
homeowners in general and msurance adjusters. Compliance and inspection work makes up
approximately 35-40% of a regional person’s time. Staff will trade off and not complete as many
inspections during the first six months after rule amendments are adopted. DEQ consistently exceeds its
EPA commitment to annually inspect 15% of the notified asbestos abatement projects. DEQ anticipates it
will aim to just meet the 15% inspection commitment level while diverting resources to implement the
rule changes.

Solid waste staff have been briefed about the upcoming asbestos rule changes and have informed asbestos
staff that permitting issues will be straightforward and that joint outreach to landfill operators is
something that solid waste staff are willing to undertake. Staff from the Office of Communication and
Outreach has provided initial feedback on the implementation tasks identified to date and are gearing up
to assist with implementation efforts, Coordination with LRAPA has been ongoing and will continue.
Jane Hickman in the Office of Compliance and Enforcement has been intimately involved in these rule
revisions and her input will continue in the form of comments at statewide meeting and review of
guidance documents and other outreach efforts. This is considered part of her ongoing asbestos duties
and should not require that other work come off her plate so she can assist with implementation efforts.

Ongoing Implementation

As noted in #17 in the table above, the asbestos team anticipates that new ideas and tasks will be
identified as implementation of the rule revisions gets underway. As new tasks are identified, individuals
will be assigned to carry them out and identify timelines for completion. This plan is a working document
that is expected to change over time as DEQ learns what activities and tasks work best, as new ideas and
tasks are identified and as tasks are completed and checked off.




Errata Sheet for Attachment A of Agenda Item D, “G eneral Clarification and Enhancément
of Asbestos Rules”

The proposed amendments to OAR 340-248-0250(2}(a)(A) and (2)(b) should read as follows.
These changes are incorporated in Attachment A-2, which replaces Attachment A of the
Department’ s staff report for Agenda Item D.

340-248-0250
Asbestos Abatement Projects
2)...
(a) Asbestos abatement conducted inside a single private residence:
(A) by the owner is exempt from OAR 340-248-0270(1), if the residence is not a rental
property, a commercial business, or intended to be demolished; or ...

(b) Asbestos abatement conducted outside of a single private residence by the owner is exempt
from OAR 340-248-0260 and -0270(1), if the residence is not a rental property, a
commercial business, or intended to be demolished.
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DIVISION 248
ASBESTOS REQUIREMENTS

340-248-0003

Applicability
QAR 340-248-0010 through 340-248-0290 applies to asbestos milline, manpufacturing,
fabricating, abatement, disposal, or any qztuaﬁon where a potential for exposure to asbestos fibers

eXthS

340-248-0010

Definitions

The definitions in OAR 340-200-0020 and this rule apply to this division. If the same term is

defined in this rule and OAR 340-200-0020, the definition in this rule applies to this division.

(1) “Accredited inspéctor” means a person that has completed training and received accreditation
under 40 CFR Part 763 Subpart E, Appendix € (Model Accreditation Plan), Section B (Initial
Training), Subsection 3 (Inspector), (1994).

(24) "Accredited _trainer” means a provider of asbestos abatement training courses authorized by
the Department to offer training courses that satisfy requirements for worker training.

(32) "Adeguately wet"” means to sufficiently mix or penetrate asbestos-containing material with
liquid to prevent the release of particulate asbestos materials. An asbestos-containing
material 1s not adequately wetted if \«mbie emissions originate from that material.
Precipitation abs ' stens is not an appropriate methed forsutfietent
evidence-of-beinz-ndequately wetling &sbcstoq contarning material.,

(43) "Agent" means an individual] who works on an asbestos abatement project for a contractor
but is not an employee of the contractor.

(54) "Asbestos” means the asbestiform varieties of serpentine (chrysotile), riebeckite ' }
(crocidolite), cummingtonite-grunerite (amosite), anthophyllite, actinolite and tremolite.

(65) "Asbestos addbatement pProject” means any demolition, renovation, repair, construction or } :

maintenance activity of any public or private facility that involves the repair, enclosure,
encapsulation, removal, salvage, handling, disturbance, or disposal of any asbestos- |
containing material with the potential of releasing asbestos fibers from asbestos containing
material into the air. Emergency fire fighting is not an asbestos abatement project.

-(76) " Asbestos manufacturing operation” means the combining of commercial asbestos, or in the |
case of woven friction products, the combining of textiles containing commercial asbestos
with any other material(s) including cammercial asbestos, and the processing of this
combination into a product as specified in OAR 340-248-0210(3).

(8% "Asbestos-cContaining mMaterial" means any material, including particulate material, that
containgirg more than one—percent asbestos as determined using the method specified in 40
CFR Pazt 76% Apmndlx F Subpdrt E Section 1, Po]a.r]?ed Light Microscopyby-weisht

(98) "Asbestos mill" means any facﬂlty engaged in the conversion or any intermediate step in the
conversion of asbestos ore into commercial asbestos.
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(109 "Asbestos tailings" mean any solid waste product of asbestos mining or milling operations
thatwhich contains asbestos.

(118} "Asbestos wWaste generator” means any person performing an asbestos abatement project
or any owner or operator of a source subject to OAR 340-248-00+05 through 248-02980
whose act or process generates asbestos-containing waste material.

(121 "Asbestos-containing waste material” means any waste thatshich contains asbestos |
tailings or any commercial asbestos, and is generated by a source subject to OAR 340-244-
0200 and OAR 340-248-0210 through 340-248-02980. This term includes, but_is not limited [
to, filters from control devices, asbestos abatement project waste, and bags or containers that
previously contained commercial asbestos.

(132) "Asbestos waste shipment record” means the shipment document, required to be originated |
and signed by the asbestos waste generator; used to track and substantiate the disposition of
asbestos-containing waste material.

{143) "Certifted supervisor" means a person who has a current Oregon supervisor certification |
card. ’

(134) "Certified worker" means a person who has a current Oregon worker certification card.

(165) "Contractor” means a person that undertakes for compensation an asbestos abatement
project for another person._As used in this Division, “compensation” means wages, salaries,
commissions and any other form of remuneration paid to a person for personal services.

(176) "Commercial asbestos" means asbestos thatwhiek is produced by extracting asbestos from
asbestos ore,

(18%) "Commission” means the Environmental Quality Commission.

(198) "Demolition" means the wrecking or removal of any load-supporting structural member of
a facility together with any related handling operations or the intentional burning of any
facility. ' '

(20482) "Department" means the Department of Environmental Quality.

(218) "Director” means the Director of the Department of Environmental Quality.

(224) "EPA" means the U.S. Environmental Protection Agency.

(232) "Fabricating” means any processing {e.g., cutting, sawing, drilling) of a manufactured
product that contains commercial asbestos, with the exception of processing at temporary
sites (field fabricating) for the construction or restoration of facilities. In the case of friction
products, fabricating includes bonding, debonding, grinding, sawing, drilling, or other stmilar
operations performed as part of fabricating.

-(243) "Facility" means all or part of any public or private building, structure, installation, |
equipment, or vehicle or vessel, including but not limited to ships.

(254) "Friable asAsbestos-containing mMaterial" means any asbestos-containing material that
hand-pressure-can be crumbled, pulverized or reduced to powder by hand pressure when dry.
Friable asbestos material includes any asbestos-containing matetial that is shattered or
subjected to sanding, grinding, sawing, abrading or has the potential to release asbestos

fibers. .
(265) "HEPA filter" means a high efficiency particulate air filter capable of filtering 0.3 micron
particles with 99.97 percent efficiency.
(276) "Inactive asbestos-containing waste disposal site” means any disposal site for asbestos-
containing waste where the operator has allowed the Department’s solid waste permit to
lapse, has gone out of business, or no longer receives asbestos-containing waste.
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(287 "Interim storage of asbestos-containing material” means the storage of asbestos-containing
waste material thatwhieh has been placed in a container outside a regulated area until
transported to an anthorized landfiil.

(258) "Licensed" means a contracting entity has met the Department’s training and experience I
requirements to offer and perform asbestos abatement projects and has a current asbestos
abatement contractor license. For purposes of this definition, a license is not a permit subject
to OAR Chapter 340, Division 14.

(30} “Negative pressure enclosure’ means any enclosure of an agbestos abatement project area
where the air pressure gutside the enclosure is greater than the air pressure inside the
enclosure and the air inside the enclosure is changed at least four times an hour by exhausting
it through a HEPA filter.

- (3129 "Nonfnable asbestos-containing materlal" means any asbestoq containing material

¢ = an -sichtthatwhen-dry;
cannot be crumbled pulvemzed or reduced to powder by hand pressure. Nonfriable asbestos-
containing material does not include material that bas been subjected to shattering, sanding.
grinding, sawing. or abrading or that has the potential to release asbestos fibers.

(328) "Open accumulation” means any accumulation, including interim storage, of friable
asbestos-containing material or asbestos-containing waste material other than material
securely enclosed and stored as required by this chapter©AR-340-248-0280.

(33) "Owner or operator” means any person whoe owns, leases, operates, controls or supervises a
facility being demelished or tenovated or any person who owns, leases, operates, controls. or
supervises the demolition or renovation operation. or both.,

(34%) "Particulate asbestos material" means any finely divided particles of asbestos material.

(352) "Person" means individuals, estates, trysts, corporations, associations, firms, partnerships,
joint stock companies, munictpal corporations, political sub-divisions, the state and any
agencies thereof, and the fFederal gGovernment and any agencies thereof.

(363) "Renovation” means altering in any way one or more facility components. Operations in
which load-supporting structural members are wrecked or removed are excluded.

(37) “Shattered” means the condition of an asbestos-containing material that has been broken
into four (4) or more pieces from its original whole condition.

(384) "Small-scale, short-duration activity” means a task for which the removal of asbestos is not
the primary objective of the job, including, but not limited to:

(a) Removal of small quantities of asbestos-containing insulation on beams or above ceilings;

(b) Replacement of an asbestos-containing gasket on a valve;

(¢) Installation or removal of a small section of wallboard;

(d) Removal of asbestos-containing thermal system insulation not to exceed amounts greater
than those thatwhiek can be contained in a single glove bag; ’

{e) Minor repairs to damaged thermal system insulation thatwhieh does not require removal;

(f) Repairs to asbestos-containing wallboard;

(g) Repairs, involving encapsulation, enclosure, or removal, tof small amounts of friable I
asbestos-containing material in the performance of emergency or routine maintenance
activity and not intended solely as asbestos abatement. Such work may not exceed
amounts greater than those thatwhieh can be contained in a single prefabricated mini-
enclosure. Such an enclosure mustshalt conform spatially and geometricaily to the
localized work area, in order to perform its intended containment function.
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(395) "Structural member" means any load-supporting member of a facility, such as beams and
load-supporting walls; or any non-supporting member, such as ceilings and non-load-
supporting walls. ‘

(40) “Survey” means to conduct a detailed inspection of a building, strecture, or facility for the
presence of asbestos-containing maserial. The suwrvey must be conducted by an accredited
inspector and include sampling of materials suspected to contain asbestos, analysis of those
samples to determine ashestos content, and evaluation of the materials in order to assess their
condition. ‘

(4136) "Training Day" means a day of classroom instruction that consists of at least seven hours
of actual classroom instruction and hands-on practice.

Asbestos Licensing and Certification Requirements

340-248-0100
Applicability
(1) OAR 340-248-0+003 through 340-248-0180: |
(a) Apply to asbestos contractor licensing, worker and supervisor certification, asbestos
abatement trainer accreditation, and the Department’s administration and enforcement-by
the-Department, :
(b) Apply to any asbestos abatement project-as-defined-in-340-248-004+0¢43; and
(c) Provide training, licensing, and certification standards for implementation of QAR 340-
248-02056 through 340-248-0280, Emission Standards and Procedural Requirements for |
Asbestos.
(2) OAR 340-248-0+003 through 340-248-0180 do not apply to:
(a) An asbestos abatement project exempted by OAR 340-248-0250(2+)(a); and
{b) P¥e-persons performing vehicle brake and clutch maintenance or repair.

340-248-0110

General Provisions

(1) Any pPersons performingensasedin an asbestos abatement project must be certified, unless
exempted by OAR 340-248-0100(23).

{2) An owner or operator of a facility mayskaH not allow any persons other than those employees
of the facility owner or operator who are appropriately certified or a licensed asbestos

abatement contractor to perform an asbestos abatement project in or on that facility. Faethity

(3) AnyEaeh contractor that performsengaged-in an asbestos abatement project must be licensed
by the Department under the provisions of OAR 340-248-0120.

(4) AnyEeaech person acting as the supervisor for any asbestos abatement project must be certified |
by the Department as a supervisor under the provisions of OAR 340-248-0130.

(5) AnyEsaeh person engaged in or working on any asbestos abatement project must be certified
by the Department as a worker or as-a supervisor under the provisions of OAR 340-248-
G130. .

(6) A certified supervisor is required to be present on each asbestos abatement project other than
a small-scale short-duration activity. |



ATTACHMENT A-2
Agenda Item D, Rule Adoption: General Clarification and Enhancement of Asbestos Rules

January 25, 2002 EQC Meeting
Page 5 of 35

DRAFT |

(7) Each training provider for asbestos abatement certification must be accredited by the
Department under the provisions of OAR 340-248-0140.

(8) Each person licensed, certified, or accredited by the Department under the provisions of this
Division mustskal comply with OAR 340-248-00+05 through 340-248-02980 and—Sueh
persons-shall maintain a current address on file with the Department, Failure to comply with

this paragraph will-etbe subject such persons to suspension or revocation of license,
certification, or accreditation,

()

; _ o
The Department may require training providers to ask applicants to provide their social
security number and to retain records of those numbers for the Department’s use in
identifying and tracking workers and supervisors. Trainers must notify each applicant that
providing their social security number is voluntary and explain how the Department proposes
to use the social security number,

o)
3

1

(10) A regional air pollution authority which has been delegated authority under OAR 340-244-
0020(2) may inspect for and enforce against violations of licensing and certification
regulations. A regional air pollution autherity may not approve, deny, suspend or revoke a
training provider accreditation, contractor license, or worker certification, but may refer
violations to the Department and recommend denials, suspensions, or revocations.

340-248-012¢
Contractor Licensing
(1) Any cContractors performing an asbestos abatement project must—%&ﬁ be licensed by the

Departmentie-perform-ashestos-abatement.:

(2) Application for licenses mustshalt be submitted on forms prescribed by the Department and
mustshat be accompanied by the following:

{a) Documentation that the contractor, or the contractor’s employee representatwe 1sa
certified supervisor;

(b) Certification that the contractor has read and understands the apphcable Oregon and
federal rules and regulations on asbestos abatement and agrees to comply with the rules
and regulations;

(c) A list of all certificates or licenses, issued to the contractor by any other jurisdiction, that
have been suspended or revoked during the past year, and a list of any asbestos-related
enforcement actions taken against the contractor during the past year;

(d) A list of additional project supervisors for asbestos abatement projects and their
certification numbers;

(e) A summary of all asbestos abatement projects conducted by the contractor during the past
12 months;

(f) A license application fee.
(3) The Department will review the application for completeness If the application is
incomplete, the Department willshall notify the applicant in writing of the deficiencies. ]

(4) The Department shall deny, in writing, a license to a contractor who has not satisfied the
license application requirements.
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(5) The Department willshat issue a license to the applicant after the license is approved.

(6) The Department-shall-grant-Aa license is valid fora perlod of 12 months but will-+Fieenses
may be extended pendingduring the Department’s review of a renewal application_provided
the renewal application is filed before the expiration date of the contractor’s license.

(7) Renewals:
(a) License renewals must be applied for in the same manner as required for the initial

license;
(b) For renewal, the contractor or employee representative must have a valid certified

supervisor card;
(c) The complete renewal application mustshaH be submitted no later than 60 days before
priorto-the license expiration date.
(8) The Department may suspend or revoke a license if the licensee:
(a) Fraudulently obtains or attempts to obtain a license; or
(b) Fails at any time to satisfy the qualifications for a license;_or
(c) Fails to meet any applicable state or federal standard relating to asbestos abatement; or
(d) Permits an untrained or uncertified worker to work on an asbestos abatement project; or
(e) Employs a worker who fails to comply with applicable state or federal rules or regulations
relating to asbestos abatement; or |
(f) Fails to make current certification cards readily available at worksites for inspection by
the Department; 0t
(g) Fails to pay delinquent application fees, notification fees, orand civil penalty assessments.
(9) A contractor whose license has been revoked may reapply for a license after demonstrating to
the Department that the cause of the revocation has been resolved.

340-248-0130

Certification
(1) Any pPersons working on an asbestos abatement pm]ect& znuswﬁaﬁ be e1ther an Oregon

certlﬁed sunctvzsor or certified worker.
supervisor—A certified superv1sor may Work as a cert1f1ed worker without
havmg separate certification as a workers

by Certified-worker,

(2) Application for Certification-General Requirements:

(2) Any pPersons-apphyine wishing to become a certified supervisors or persens relying on
prior training, as provideddeseribed in OAR 340-248-0160 mustshall-sabrrit
applyieatiens to the Department, through the training provider, for certification;

(b) Any pPersons applying for worker certification without prior training and any certified
workers taking a refresher courses mustshatt apply directly to the accredited training
provider using Department--approved forms.

(3) An application to be a certified supervisor mustshalt include:

(a) Documentation that the applicant has successfully completed the supervisor supervisor-
level training and examination as specified in OAR 340-248-0150 and the Department’s
Asbestos Training Guidance Docament; and

(b) Documentation that the applicant has:

&
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(A) Been certified as a worker and has at least three months of asbestos abatement
experience, including time on powered air purifying respirators and experience on at
least five separate asbestos abatement projects; or
(B) SHas-successfully completed certified worker training and six months of general
construction, environmental or maintenance supervisory experience demonsirating
skills to independently plan, organize and direct personnel in conducting an asbestos
abatement project. The Department willshat-have-the-autherity-te determine if any
applicant’s experience satisfies those requirements.
(4) An_application to be a certified worker mustskal include documentation that the applicant
= apphyine-to-be-neertiffed-workerhas successfully completed the level of training and
examination as specified in OAR 340-248-0150 and the Department’s Asbestos Training
Guidance Document.
(3) A typed certification card and a certificate of course completion willshal} be issued by the
training course provider to an applicant who has fulfilled the requirements of certification.
(6) Certification at all levels is valid for-a-peried-of one year after the date of issue.
(7) Annual Recertification:

(a) Previously cGertified Oregon workers and supervisors must be-approved-by-atraining
srovidesbefore apply through the training provider to taketssa recertification refresher

COUI’SCS

Soeees 5 Applicants_for re- Leruhealmn must possess a valid
certlflcatlon cqr{i 1, 01de1 to take thebefore-sranting refresher course-admission;

(c) All c€ertified supervisors and workers must complete antheir annual recertification
course during the three months beforeprioste the expiration date of their certification
card. A c€ertified supervisors-ane or workers may reinstate certification by taking the
appropriate refresher course up to one year after the expiration date of the current Oregon
certification card. After that time, such persons must take the initial course to be
recertified.

(8) A current worker certification card mustshatt be readily available for inspection by the
Department at each asbestos abatement project for each worker or supervisor engaged in
asbestos abatement activities.

(9) Suspensions and Revocations: The Department may suspend or revoke a person’s -
certification iffet the person:

(a) Failgere to comply with state or federal asbestos abatement regulations;_or

(b) Performsirg asbestos removal without having physical possession of a current
certification card; or

(c) Permitstine the use or duplication of one’s certification card or certificate by another; ot

(d) Obtainsing certification from a training provider that does not have the Departrment’s or
the EPA’s approval to offer training for the particular disciplinefrom-the Department-or
BPA; or

_(e) Failsure to pay delinquent application fees, oraré civil penalties.

(10) A person whose certification has been revoked may riot apply for recertification until 12

months after the revocation date.

340-248-0140
Training Provider Accreditation

(b)
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(1) General:
(a) Any person mav dm)lv to become an Oreﬂon accredited aAsbestos training provider
EOUFSes-or : toi under this Division smay-beprovided-oy
ARY-POFSOn;

{b) Only tFraining providers accredited by the Department may offering training in Oregon
to satisfy these certification requirements contained in this Divisionmmst-be-aceredited-by
the-Depurtment;

(c) The Department will accredit eEach individual training course-shat-besndividaally
seeredited by-the Department;

(d) Course instructors must have academic credentials, demonstrated knowledge, prior
tramlng, or field experlence in thelr respective trammg roles

(eh) Trammg course prov1ders must&hﬂﬂ peHmt representatlves of the Department or its
designee to attend, evaluate and monitor any training course without charge. The
Department is not required to give advance notice of its inspection. The Department may
suspend or withdraw approval of a training course based upon the groundseritera
specified in OAR 340-248-0140(4);

(fy All initial worker and supervisor certification training. or refresher training involving

persons_ wishing to be certified in Oregon using prior training from an EPA approved
accreditation ov certification course, must take place in Oregon.

(g) The Department may require accredited training providers to pay a fee eguivalent to
cover the reasonable travel expenses for one Department representative to audit for
compliance with this Division any accred1ted 1ehesher course thatwhiek is not offered in
the State of Oregon-for “ 4sie, This fee is ancondition-shat-be—an
addition to the standard accrechtatton apphcatlon fee.

(2) Application for Accreditation:

(a) Applications for accreditation mustsiall be submitted to the Department in writing on-

forms prowded by the Department and include the m?ommtton requtrcd bv this
section

Y ]

(A) Name, address, telephone number of the firm, individual(s), or sponsors conducting
the course, including the name under which the training provider intends to conduct
the training;

(B} The type of course(s) for which approval is requested;

(C) A detailed course outline showing topics covered and the amount of time given to
each topic, and includesing working with asbestos-substitute materials, fitting and
using respirators, use of glove-bag, donning protective clothing and constracting a
decontamination unit, the number of students to be accommedated; the nurnber of
instriuctors; and the amount of time for hands-on skill training;

(D) A copy of the.course manual, instructor notebooks and all printed material to be
distributed in the course;

(E) A description of teaching methods to be employed, 1nclud1ng descr1pt10n of audio-
visual materials to be used. Upon tThe Department’s s
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theat applicant must provide copies of the materials-be-providedforraview. Any
audio-visual materials provided to the Department will be returned to the applicant;

(F) A description of the hands-on facility to be utilized including protocol for instruction

(G) A descnptwn of the equipment that will be used during beth-classroom lectures and
hands-on training;

(H) A list of all personnel involved in course preparation and presentation and a
description of the background, special training and qualification of each, as well as
the subject matter covered by each;

(D) A copy of each written examination to be given including the scoring methodology to
be used in grading the examination; and a detailed statement about the development
and validation of the examination;

{J)y A list of the tuition or other fees required;

(K) A sample of the certificate of completion;

(L) A description of the procedures and policies for re-examination of students who do
not successfully complete the training course examination; '

(M) A list of any states or acerediting systems that approve the trammg Course;

(N A description of student evaluation methods (other than written examination to be
used) associated with the hands-on skill training and ¢ourse evaluation methods used

by students,as-applicable;,

(OR) Any restriction on attendance such as class size, language, affiliation, ardfor target

audience of class;

(PQ) A description of the procedure for issuing replacement certification cards to workers
who were issued a certification card ercestifieation-card-tabel-by the training provider
within the previous 12 months and whose cards have been lost or destroyed,;

(QR) Any additional information or documentation as-may-be-reguired-by-the
Department may require in order to evaluate the adequacy of the application;

(RS) Accreditation application fee. ‘

(b) The training provider mustshaH retain a copy of the application materials listed above for
at least three years. Such applications mustskal be made available for inspection by the
Department or its designees upon request.

(c) Application for initial training course accreditation and course materials mustshal be
submitted to the Department at least 45 days beforeprieste the requested approval date;

(d) Upon approval of an initial or refresher asbestos training course, the Department will
issue a certificate of accreditation. The certificate is valid for one year from the date of
issuance;

(e) Application for renewal of accreditation must follow the procedures described for the
initial accreditation. In addition, course instructors must demonstrate that they have
maintained proficiency in their instructional specialty and adult training methods during
the 12 months beforeprierte renewal.
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(3) Training Provider Administrative Tasks. Accredited training providers mustshat perform the |
following as a condition of accreditation:

(a) Administer the training course only to those persons who have been approved by the
Department, asdfor have surrendered their expired certification cards to the trainer and
others who are otherwise qualified according to these rules. Such persons mayare-atlowed
to take the examination to complete the training course.;

(b) Issue a numbered certificate and a photo certification card to each student who
successfully passes the training course examination and meets all other requirements for
certification. Each certificate and photo certification card mustshal inchude: ]
(A) A unique certificate number;

(B) Name of certified person;

(C) Training course completed;

(D) Dates of the training course;

(E) Date of the examination;

(F) An expiration date of one year after the date upon which the person successfully
completed the course and examination;

{G) The name, address, and telephone number of the training provider that issued the
certificate;

(H) A statement that the person receiving the certificate has completed the requisite
training for asbestos certification as specified in OAR-340-248-0130.

{c) Provide the Department with advance payment for each certificate to be issued,

(d) Utilize and distribute as part of the course information or training aides furnished by the
Department;

(e} Provide the Department with a monthly class schedule at Jeast one week before the
schedule begins. Notification mustshat include time and location of each course.
Training providers mustshad obtain approval from-rety the Department before any
clags taking place that is not on their monthly schedule, and if the trainer wishes to hold a
class with less than one week advanced noticewsthin-three-days-whenever-any

or-Training Providers must comply with the following

recordkeeping requirements:

(A) Maintain the training records required by this subsection for a minimum of three
vears and make them readily available for inspection by the Department or its
designec. _

(BA) Fratrinsproviders-raust-Reetain copies of all instructional materials used during

each classroom course.
(CB) Trak Rfetaln copies of all instructor resumes and instructor

approvais 1ssued by elther the Department or US EPA &
H&M‘: sht such part-of the cous:

+Ddocument »eriens the followine information for each

accredlted course:
(i) The date the exam was given;

(ii) Training course for which the exam was given;
(iii) The name of the exam proctor;
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(iv) The name and score of each person taking the exam and a single copy of the
exam;

{(v) Attendance record;

{vi) Course evaluation form.

(vii) Thc names of thc instiuctors for each part of the cousse oﬁercd

(EB) £ Mmaintain records of certificates issued to students,

mdudmc the foi]owmu information—Sach recordsshall-contain:

(i) Name, address, telephone number, social security number of person receiving the
certificate;

(i1} Certificate numbers given to each person;

(iii) Photographs of each persons;

(iv) Discipline for which the certificate was given;

(v) Dates of trammg and cert1f1cate cxplratlon

WWW%MS&WMM&%&MWW
Pepartinent-or-its-designree—If a training provider is not accrediteds or ceases to give
-asbestos worker certification training, the training provider must notify and allow the
Department to take possession of the records for lawful disposition.

() Frainins-providessrrast-Ssubmit certification class information toas-reguired-by the
Department within 340 days after the end of each training class or as directed by the
Department. '

(g) Notify the Department beforeprioste issuing a replacement certification card;
(h) Aceredited-trainingprovidessraust-Hhave theira current accreditation certificates at the
training location-where-they-are-condueting-training.
(4) Denial, Suspension or Revocation of Accreditation. The Director may deny, Suspend or
revoke an application or current accreditation for any of the reasons contained in this section
upen-findinsof-sutfictent-eanse, The Department w1§1 issue a notlce o’[ demal, sugpension, or

revocation specvamcf the redsons for Lhe action : : S
= : ; : j and any conditions that must be met

before the certlflcate will be 1ssued or remstatedmeﬁ% Applicants mayshat-have-the-tightto

appeal the Dlrector $ determmatlon by requesting a contested case hearingtareushan
ith pursuant to the provisions of OAR Chapter 340

D1v1310n 11. The followmg arcma%be considered grounds for denial, revocation or

suspension:

(a) Mlisrépresentatieng-ef the extent of a training course’s approval by a State or the EPA;

(b) Failingure to submit required information or notifications in a timely manner;

(c) Failingare to report to the Department any change in staff or program which substantially
deviates from the information contained in the application;

(d) Failingure to maintain requisite records;

(e) Falsifvieationg-ef accreditation records, instructor qualifications, or other accreditation
information; '

(f) Failingure to adhere to the training standards and requirements of this Division;

(g) Failingwre to comply with the administrative tasks and any other requirement of this
Division;
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(h) Providing cenetrrent-training for either initial or refresher courses t-ecombination-for |
supervisors and asbestos workers;

(1) Fallmtr&le to pay delmquent application fees, notification fees, orane civil penalties;

(G -1 the Department may atse-suspend or withdraw a
training course’s approval lfwhew an approved training course instructor; or other person
with supervisory authority over the delivery of training has-beenFfound-in-violatesion any
of other asbestos regulations administered by the Department or other agencies.

340-248-0150

General Training Standards

(1) The training provider mustshalt limit each class to a maximum of 25 part1c1pants unless the
Department grantsed an exception in writing-ey-the-Bepartment. The student to instructor
ratio for hands-on training mustshalt be equal to or less than ten to one (10:1). To apply for
an exception allowing class size to exceed 25, the course sponsor must submit the following

expanding the class size:
(a) The new class size limit;
(b) The teaching methods and techniques for training the proposed larger class;
(c) The protocol for conducting the written examination; and
(d) Justification for a larger class size.
(2) Course instructors must have academic credentials, demonstrated knowledge, prior training,
or field experience in their respective training roles.
(3) The Department may require any accredited training provider to use examinations developed
by the Departrnent in heu of the exammatmns offered by the tralmng prov1der

HThe-Depatt
F&;%‘«B-H&bl-& g el—e&ep@mMet—me@e&&mﬂ%wﬁfww&w—wﬁﬁ%mé {eé—eet&se

(48) Courses of instruction required for certification mugsishat be specific for each of the
certificate categories and shall be in accordance with the Department s
%elehﬁe%regmremem The w@e%&bjeets—e{—course instruction svhieh-a-perse-must.

' x mst-be presented through a combination of
lectures demonstrations and hands -0n practlce

(56) Courses requiring hands-on training mustshaHt be-presented-inan-environment-suitable-to
perrit provide participants te-have-actual experience performing tasks associated with

asbestos abatement. Demonstrations not involving individual participation shah are
unacceptable as a-set substitute for hands-on training.

(6%) Any person seeking certification as a supervisor mustsaat successfully complete an
accredited training course of at least five training days that satisties the elements containedas
outhined in the Department Asbestos Training Guidance Document. The training course
mustshall include lectures, demonstrations, at least 14 hours of hands-on training, individual
respirator fit testing, course review, and a written examination consisting of multiple choice
questions. To sSuccessfully completeion-of the course, the traininsshall candidate must
attend the lectures and demonstrations. fully participate in the hands-on training, and be
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demonstrated-by-achieveirs a passing score on the closed book examination;eourse

e ; AR,

(78) Any person seeking certification as a worker mustshadt successfully complete an accredited
training course of at least four training days as outlined in the Department Asbestos
Training Guidance Document. The training course shall include lectures, demonstrations,
at least 14 hours of actual hands-on training, individual respirator fit testing, course review,
and an examination of multiple choice questions. To sSuccessfully completeien-of the
course, the candidate mustskeH attend the lectures and demonstrations. fullv participate in the
hands-on training, dnd—be—éemeﬂsﬁ—&% achlevcmﬂ a passmg score on the closed book
examinations¢

(89) Refresher training consists ofshal-be one training day for certlfled superv1s0rs and workers.
The refresher courses mustshat include a review of key areas of initial training, updates, and
an examination of multiple choice questions as outlined in the Department Asbestos
Training Guidance Document. To sSuccessful completetor-of the course, the candidate
must attend the course, fully participate in any hands-on training, and shail-be-demonstrated
by-achieveing a passing score on the closed book examinationreeurse-attendanceand-fall

340-248-0160

Prior Training

A candidate may rely on sSuccessful completion of a peies-training course accredited by a

governmental agency other than the Department saay-be-used-to satisfy the training and

examination requirements of OAR 340-248-0130 and 340-248-0140 ifprevided-that all of the
following conditions are met:

(1) The Department determines that the course and examination requirements are equivalent to
or exceed the requirements of OAR 340-248-0130 and 340-248-0140 and the Department’s
Asbestos Training Guidance Document; for the level of certification sought_or the
Department has a reciprocity agreement with the other jurisdiction. State-andfoeal
regtirene Rt Hay-Vary:

(2) For-an-apphicant-Tto qualify for a refresher course and certification, prior training must have
occurred during thewithin two years precedingef the date the applicatient applies to the
Department. Applicants must have abe currenthy certification from EPA or an equivalenthy
certificationed from#a anotheratleast-one state when applying fereensiderationunder this

section.

340-248-0170
Reciprocity
The Department may develop reciprocity agreements with other jurisdictions regarding all

activities under this Division.

340-248-0180
Fees
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(1} The Department may assess the following ﬂ;ees &h&i%be—a&se%eé—to prowde revenues to

operate the asbestos control program. 3

(a) Contractor Licenses; A non- refundab!e §1cense anpilcatlon fee of $IOOO for a one-year
Asbestos Abatement Contractor license;

(b) Worker and Supervisor Certifications; A non-refundable fee of $65 for a one-year
certification as an asbestos supervisor and $45 for a one-year certification as an asbestos
waorker;

(¢) Training Provider Accred1tat10n A non-refundable accreditation application fee of:

(1) $320 for a one-vear accreditation to provide a course for training ashestos
SUPErvisors;

) $320 for a one-year accreditation to provide a course for training asbestos
WOrkers;

(1) $320 each for a one-vear accreditation to provide a course for refresher training
for any level of Orevon asbestos certification;
(d) Asbestos Abatement Project Notifications as required in OAR 340-248-0260.

(2%) Requests for Waiver of fees mustshalt be made in writing to the Director, on a case-by-case
basis, and be based upon financial hardship. Applicants for waivers must describe the reason
for the request and certify financial hardship. The Director may waive part or all of a fee.

Asbestos Emission Standards and Procedural Requirements

340-248-6200
\pplicability

&=

340-248-0205
General Provisions
{1) No person may openly accumulate friable asbestos~containing material or asbestos-

containing waste matertal.

(2) Contractors working on asbestos abatement projects at secure facilities must insure that all
security clearance requirements are completed before asbestos abatement projects at secure
facilities start so Department inspectors may gain immediate access to perform required
asbestos project inspections.

340-248-0210
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AsbestosEmission-Standardsand Procedural Requirements for Mills, Roadways and
Parking lots, and Manufacturing operationsAsbestos
(1) Emission standard for asbestos mills. No person mayshall cause or allow to be discharged

into the atmosphere any vxsfoie emlss1ons me]udma fugitive emissions, from any asbestos

milling operations-ire; sstons; except as provided under OAR 340-248-

02756(2+4) Air Cleaning. For purposes of this rule, the presence of uncombined water in the

~ emission plume ishall not be-eause-forfatureto-meet a violation of the visible emission

requirement. Outside storage of asbestos materials is not considersd-a-part of an asbestos mill

operation. TheBaek owner or operator of an asbestos mill mustskat meet the following

requirements:

(a) Monitor each potential source of asbestos emissions from any part of the mill facility,
including air cleaning devices, process equipment, and buildings that house equipment
for material processing and handling, at least once each day, during daylight hours, for
visible emissions to the outside air during periods of operations. The monitoring
mustskalt be by visual observation of at least 15 seconds duration per source of
£IMISSions;

(b) Inspect each air cleaning device at least once each week for proper operation and for
changes that signal the potential for malfunction including, to the maximum extent
possible without dismantling other than opening the device, the presence of tears, holes,
and abrasions in filter bags and for dust deposits on the clean side of bags For air
cleaning devices that cannot be inspected on a weekly basis-ae SELE
submit to the Departrnent revise as necessary, and implement a written mamtenance plan
to include, at a minimum, a the-felewingtA-mMaintenance schedule: and €84
Recordkeeping plan.

{c) Maintain records of the results of visible emissions monitoring and air cleaning device
inspections using a format approved by the Department andwhiek includinges the
following information:

(A) Date and time of each inspection;

(B) Presence or absence of visible emissions;

(C) Condition of fabric filters, including presence of any tears, holes, and abrasions;
(D) Presence of dust deposits on clean side of fabric filters;

(E) Brief description of corrective actions taken, including date and time;

(F) Daily hours of operation for each air cleaning device.

(d) Furnish upon request, and make available at the affected facility during normal business
hours for inspection by the Department, all records required under this section;

(e) Retain a copy of all monitoring and inspection records for at least two years;

(f) Submit a copy of visible emission monitoring records to the Department quarterly. The
quarterly reports mustshalt be postmarked by the 30th day following the end of the
calendar quarter;

(g) Asbestos-containing waste material produced by any asbestos milling operation mustw
be disposed of according to OAR 340-248-0280 and -0290.

(2) Roadways and Parking Lots. No person may construct or maintain, or allow o be constiucted
or maintained a roadway with asbestos tailings or asbestos-containing waste material on that
roadway, unless (for asbestos tailings): :

(a) Tt is a temporary roadway on an area of asbestos ore deposits (asbestos mine); or
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(b) It is a temporary roadway at an active asbestos mill site and is encapsulated with a
resinous or bituminous binder. The encapsulated road surface must be maintained at &
mrr-fregqueney-of-least once per calendar year or within 12 months of road
construction to prevent dust emissions; or

(c) It is encapsulated in asphalt concrete meeting the specifications contained in Section 401
of Standard Specifications for Construction of Roads and Bridges on Federal
Highway Projects, FP-85, 1985, or their equivalent.

(3) Manufacturing. No person mayshat cause or allow to be discharged into the atmosphere any
visible emissions, except as provided in OAR 340-248-02756(2+4), from any building or
structure in which manufacturing operations utilizing commercial asbestos are conducted, or
directly from any such manufacturing operations if they are conducted outside buildings or
structures, or from any other fugitive emissions. All asbestos-containing waste material
produced by any manufacturing operation mustshal be disposed of according to OAR 340-
248-0280 and -0290. Visible emissions from boilers or other points not producing emissions
directly from the manufacturing operation: and having no possible asbestos material in the
exhaust gases_arershatt not be-eonsidered 3 viol atlon—tei—ﬁ&qaeﬁ% of thlS rule. The presence
of uncombined water in the exhaust plume ishalt not-be-eaus : -rreet o violation
of the visible emission requirements:

(a) Applicability. Manufacturing operations subject t()efﬁ}&&é@f&éi;fﬁﬁﬁtwp@%e&{}f this rule are
as follows:

(A) The manufacture of cloth, cord, wicks, tubing, tape, twine, rope, thread, yarn, roving,
lap, or other textile materials;

(B) The manufacture of cement products;

(C) The manufacture of fire proofing and insulating materials;

(D) The manufacture of friction products;

(E) The manufacture of paper, miliboard, and felt;

(F) The manufacture of floor tile;

(G) The manufacture of paints, coatings, caulks, adheswes or sealants;

(H) The manufacture of plastics and rubber materials;

(I} The manufacture of chlorine, using asbestos diaphragm technology;

(I) The manufacture of shotgun shell wads;

(K) The manufacture of asphalt concrete;

(L) Any other manufacturing operation thatwieh results or may result in the release of
asbestos material to the ambient air.

(b) The owner or operator of the manufacturing operation must mMonitor each potential
source of asbestos emissions from any part of the manufacturing facility, including air
cleaning devices, process equipment, and buildings housing material processing and
handling equipment. Monitoring must be done- at least once each day during daylight
hours for visible emissions to the outside air during periods of operation_and—Fhe
monitosnsshall be by visual observation of at least 15 seconds duration per source of
Cmissions;

(¢) The owner or operator of the manufacturing operation must 1%nspect each air cleaning
device at least once each week for proper operation and for changes that signal the
potential for maifunctions, including, to the maximum extent possible without
dismantling other than opening the device, the presence of tears, holes, and abrasions in
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filter bags and for dust deposits on the clean side of bags. For air cleaning devices that
cannot be mspected on a weekly basis-aceordingto-this-subseetion, submit to the
Department revise as necessary, and implement a written maintenance plan to include, at
a minimum, the-fellewing:tAJa mMaintenance schedule:3 and rRecordkeeping plan.

(d) The owner or operator of a manufacturing operation must mMaintain records of the
results of visible emission monitoring and air cleaning device inspections using a format
approved by the Department andwhieh includinges the following_information:

(A) Date and time of each inspection;

(B) Presence or absence of visible emissions;

(C) Condition of fabric filters, including presence of any tears, holes and abrasions;
(D) Presence of dust deposits on clean side of fabric filters;

(E) Brief description of corrective actions taken, including date and time;

(F) Daily hours of operation for each air cleaning device.

(e} The owner or operator of a manufacturing operation must fEurnish upon request, and |
make available at the affected facility during normal business hours for inspection by the
Department, all records required under this section;

(f) The owner or operator of a manufacturing operation must rRetain a copy of all monitoring ]
and inspection records for at least two years;

(g) The owner or operator of a manufacturing operation must sSubmit quarterly a copy of the ]

visible emission monitoring records to the Department if visible emissions occurred
during the report period. Quarterly reports mustshah be postmarked by the 30th day |
following the end of the calendar quarter;

(h) Asbestos-containing waste material produced by any asbestos manufacturingeing
operation shall be disposed of according to OAR 340-248-0280 and -0290.

340-248-0220

Reporting Requirements for Ashestos Sources Using Air Cleaning Devices

(1) New sources covered by this rule mustshat submit the requested information 90 days
beforepriorte initial startup. Existing sources covered by this rule mustshat comply by
March 1, 1996. Changes in the information provided to the Department mustshall be
submitted within 30 days after the change.

.(2) Sources covered by OAR 340-248-0210(1) Mills, 340-248-0210(3) Manufacturing, 340-248-
02756(+4) Fabricating, and 340-248-0230 Asbestos to Nonasbestos Conversion Operations,
mustshad provide the following information to the Department.

(a) A description of the emission control equipment used for each process; and
(b) If a fabric filter device is used to control emissions:

(A) The airflow permeability in m’/min/m? (ft* /min/ft?) if the fabric filter device uses a
woven fabric, and, if the fabric is synthetic, whether the fill yarn is spun or not spun;
and

(B) If the fabric filter device uses a felted fabric, the density in g/m® (oz/yd?), the
minimum thickness in millimeters (inches), and the airflow permeability in

m’/min/m’ (ft3/m1n/ft ).
(c) If a HEPA filter is used to control emissions, the certified efficiency.
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(3) For sources covered by this rule and subject to OAR 340-248-0280(1) through 346-248-
0280(9) and -0290(1) through -0290(9) Asbestos Disposal Requirements:
(a} A brief description of each process that generates asbestos-containing waste material; a#d
(b) The average volume of asbestos-containing waste material disposed of, measured in
m’*/day (yd*/day); and |
(c) The emission-control methods used in all stages of waste disposal; and
(d) The type of disposal site or incineration site used for ultimate disposal, the name of the
site operator, and the name and location of the disposal site.
(4) For sources covered by this rule and subject to OAR 340-248-0280(10) and -0290{10) Active
Disposal Sites and 340-248-0280(11)_and -0290(1 1} Inactive Disposal Sites:
(a) A brief description of the site; and
(b) The method or methods used to comply with the standard, or alternative procedures te-be I

used,

340-248-0230
Asbestos To Nonasbestos Conversion Operations
(1) 40 CFR Part 61.155 (July 1, 2001995) is by this reference adopted and incorporated herein.
(2) The following substitutions areskat-be made in 40 CFR Part 61.155:
(a) "Administrator" means "Department";
(b) §61.150 means OAR 340-248-0280;
(c) §61.152 means OAR 340-248-0270(13);
(d) §61.154 means OAR 340-248-0280;
(e) §61.154(e) means OAR 340-248-0280(10)(a)(CO)-(G);
(f) §61.154(f) means OAR 340-248-0280(10)(b).

340-248-0240

Asbestos Inspection Requirements for Oregon Title V Operating Permit Program Sources

This rule applies to renovation and demolition activities at major sources subject to the Oregon

Title V Operating Permit program as defined in OAR 340-200-0020.

(1) To determine applicability of the “Department’s asbestos regulations, the owner or operator
of a renovation or demolition project musishat thoroughly survevisspeet, using an accredited
inspector, the affected area for the presence of asbestos, including nenfriable asbestos. A
copy of that survey report must remain on site during any demolition of renovation activity,

(2) For demolition projects where no asbestos-containing material is present, written notification

© mustshalt be submitted to the Department on an approved form. The notification mustshaH be f
submitted by the owner or operator or by the demolition contractor as follows:

(a) Submit the notification, as specified in section (3) of this rule, to the Department at least
ten days before beginning any demolition project.

(b} Failure to notify tThe Department shat-be-notified- beforepsiorte any changes in the
scheduled starting or completion dates or other substantial changes ergnders the
notification of demolition-wii-be void.

(3) The following information mustshaH be provided for each notification of demolition:

(a) Name, address, and telephone number of the person conducting the demolition.

(b) Contractor’s Oregon demolition license number, if applicable.
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(c) Certification that no asbestos was found during the predemolition asbestos
surveyinspeetion and that if asbestos-containing material is uncovered during demolition
the procedures found in OAR 340-248-0250 through OAR 340-248-02980 will be
followed.

(d) Description of building, structure, facility, installation, vehicle, or vessel to be
demolished, including:
(A) The age- and present and prior use of the facility;
(B} Address or location ofwhere the scheduled demolition project-isto-be-aceomplished.

(e) Major source owner>s or operator’s name, address and phone number.

(f) Scheduled starting and completion dates of demolition work.

(g) Any other information requested on the Department form.

340-248-0250
Asbestos Abatement Projects
(1) Any person who conducts or, provides for the conduct of an asbestos abatement project

mustskatt comply with the provisions of OAR 340~ Division 248 except as provided in this
rule -0260-snd-340-248-0270{ throueh- (1.
(2) The following asbestos abatement pI'O]E:CtS are exempt from Cbrtciiﬂ Drovisions of this
Division as listed in this Section@AR: e
{(a) Asbestos abatement conducted ingide a single private residence:
(A)by the owner is exempt from OAR 340-248-0270(1). if the residence is not a rentai
property, a commercig busmess oL mtended to be demohshed or

(B) by thc owner- oucumnt

is excmpt from QAR 34() 248-0110 through -0270.

(b) Asb(.stos abatement L,onducted outside of a single private residence by the owner is
exempt from OAR 340-248-0260 and -0270(1), if the residence is not a rental property, a
commercial business, or intended to be demolished,

(c) Residential buildings w