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Notes: 

AGENDA 

ENVIRONMENTAL QUALITY COMMISSION MEETING 

January 11-12, 2001 
The Riverhouse Resort 
3075 North Highway 97 

Bend, Oregon 

Because of the uncertain length of time needed for each agenda item, the Commission may deal with any 

item at any time in the meeting. If a specific time is indicated for an agenda item, an effort will be made to 
consider that item as close to that time as possible. However, scheduled times may be modified if 
agreeable with participants. Anyone wishing to listen to the discussion on any item should arrive at the 
beginning of the meeting to avoid missing the item of interest. 

Public Forum: The Commission will break the meeting at approximately 11 :30 a.m. on Friday, January 
12, 2001 for the Public Forum if there are people signed up to speak. The Public Forum is an opportunity 
for citizens to speak to the Commission on environmental issues and concerns not a part of the agenda for 
this meeting. The public comment period has already closed for the Rule Adoption items and, in 
accordance with ORS 183.335(13), no comments can be presented to the Commission on those agenda 
items. Individual presentations will be limited to 5.minutes. The Commission may discontinue this forum 
after a reasonable time if an exceptionally large number of speakers wish to appear. 

The Commission will tour the Old Mill Site and Beaver Coaches before the meeting 

Thursday, January 11, 2001 
Beginning at 3:00 p.m. 

A. Informational Item: Chemical Demilitarization Program Update 

8. Action Item: Review of Class 3 Permit Requests for the Umatilla Chemical Depot 
Facility (UMCDF) 

C. Informational Item: Environmental Cleanup Financing Committee Report 

'""''"" =· ·=·········=······=·······=·· ==····=·······' ~ ................................ ····················· 

The Environmental Quality Commission will hold an executive session at 8:00 a.m. The session will be to update the 
Commission on pending litigation involving the Agency. The executive session is to be held pursuant to ORS 
192.660(1)(h). Only representatives of the media can attend but will not be allowed to report on any of the 
de/ibe(ations during the session. 

D. Approval of Minutes 

Friday, January 12, 2001 
Beginning at 8:30 a.m. 

E. Action Item: Contested Case No. WMC/T-ER-99-107 re: Dan's Ukiah Service 
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F. tRule Adoption: Air Quality Nuisance Control Rules 

G. Informational Item: Remote Sensing of Vehicle Exhaust 

H. Informational Item: Overview of Revisions to Point Source Air Management Rules 

I. tRule Adoption: Repeal of OAR 340-41-0470(9) The Tualatin Sub-basin Rule for 
Total Phosphorous and Ammonia 

J. Informational Item: Briefing on LaPine Project 

K. tRule Adoption: Amend Tax Credit Rules to Include Nonpoint Source Pollution 
Control Facilities as an Eligible Facility for Tax Credit Purposes 

L. Informational Item: Budget Update 

M. Commissioners' Reports 

N. Director's Report 

tHearings have already been held on the Rule Adoption items and the public comment period has 
closed. In accordance with ORS 183.335(13), no comments can be presented by any party to either the 
Commission or the Department on these items at any time during this meeting. 

The Commission has set aside March 8-9, 2001, for their next meeting. It will be held in Hermiston, 
Oregon. 

Copies of staff reports for individual agenda items are available by contacting the Director's Office of the 
Department of Environmental Quality, 811 S. W. Sixth Avenue, Portland, Oregon 97204, telephone 503-
229-5301, or toll-free 1-800-452-4011. Please specify the agenda item letter when requesting. 

If special physical, language or other accommodations are needed for this meeting, please advise the 
Director's Office, 503-229-5301 (voice)/503-229-6993 (TTY) as soon as possible but at least 48 hours in 
advance of the meeting. 

February 23, 2001 



State of Oregon 

Department of Environmental Quality Memorandum 

To: Environmental Quality Commission ~ 

Stephanie Hallock, Director ) 1 ~ 
Date: December 22, 2000 

From: 

Subject: Agenda Item B, EQC Meeting, January 12, 2001 

Statement of Purpose 

The Depmiment of Environmental Quality (DEQ, Department) is requesting direction and 
guidance from the Environmental Quality Commission (EQC, Commission) with respect to the 
final decision authority for the following Class 3 permit modification requests submitted by the 
U. S. Army regarding the Umatilla Chemical Agent Disposal Facility: 

• UMCDF-00-022-MISC(3) "Incorporation of 40 CFR 264 Air Emission Standards" 
• UMCDF-00-004-WAST(3) "Permitted Storage in J-Block" 
• UMCDF-00-016-WAST(3) "Secondary Waste Compliance Schedule" 
• UMCDF-00-02 l-DUN(3) "Dunnage Incinerator and Associated Pollution Abatement 

System Improvements" 

Summary descriptions for these permit modification requests and public comments received are 
provided in Attachment A. 

The Commission's direction on this request will determine whether the Department will directly 
make the final decision to approve or deny any/all of these Class 3 permit modification requests, 
or whether that final decision authority will rest with the Commission, after the Department 
completes review of the submitted requests. 

Background 

In February 1997, the Commission granted final approval for and issued to the U.S. Army a 
Hazardous Waste Treatment and Storage Permit (HW Permit) for construction and operation of 
the Umatilla Chemical Agent Disposal Facility (Disposal Facility). The Disposal Facility is 
located within the boundaries of the Umatilla Chemical Depot (Depot) near Hermiston, Oregon 
and will be used for incineration and thermal destruction/treatment of all chemical agents (blister 
and nerve agents), chemical agent munitions and bulk items, and chemical agent-contmninated 
waste streams at the Depot. In January 1998, the Commission granted final approval of a Class 3 
permit modification request [UMCDF-97-002-RDC(3E)], adding the Army's designated 
contractor, Raytheon Demilitarization Company, as a Co-Permittee and Co-Operator. There 
have been no additional Class 3 permit modification requests until the four which are the subject 
of this staff report. 
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Authority of the Commission with Respect to the Issue 

The Commission granted final approval to issue the HW Pennit in accordance with ORS 466 and 
OAR 340-120. Typically, permit modification requests are submitted and processed in 
accordance with the requirements of 40 CPR 270.42 and OAR 340-105-0041, and are approved 
primarily by the Department, except in special circumstances or subject to the intentions of the 
Commission. Class 3 permit modifications are considered substantial alterations to the permitted 
facility, or represent significant policy issues of a sensitive nature that are of concern to the 
Department, Commission and/or general public. With regard to approval signatures from both 
the Commission and Department on the HW Permit, the Department believes that it is 
appropriate and warranted for the Commission to exercise final decision authority on Class 3 
permit modification requests representing significant changes or issues of interest. 

Evaluation and Discussion of the Issue 

The Class 3 permit modification request UMCDF-00-022-MISC(3) "Incorporation of 40 CPR 
264 Air Emission Standards" is required by permit conditions II.P.2.ii. and ll.P.2.iv. It addresses 
specific changes to facility design to comply with organic emission standards in 40 CPR 264, 
Subparts BB and CC. Although these standards have been in place for some time, the 
submission of this modification request was delayed pending guidance for implementation from 
the U.S. Environmental Protection Agency (USEP A). Most of these changes are technical in 
nature, including changes in valve types, inspection procedures and similar changes to ensure 
control of emissions of organic vapors. Most of these changes will be inside the Munitions 
Demilitarization Building, which also has a ventilation system to control emissions. The 
Department has been involved in discussions with both the permittee and the USEP A regarding 
these changes, and anticipates no significant problems in ensuring compliance. The primary 
issue with this permit modification request will be coordinating review and processing with a 
parallel effort by USEP A. 

The submittal ofUMCDF-00-004-WAST(3) "Permitted Storage in J-Block" reflects proposed 
changes to secondary waste storage. Secondary waste storage consists of chemical agent 
contaminated materials that are generated during the treatment and storage of the chemical agent 
munitions, and which must be further treated to remove the chemical agent contamination prior 
to off-site disposal. Originally, the Army proposed that secondary waste would be temporarily 
stored apart from the Disposal Facility before undergoing final treatment. The Army then 
decided it would be better to store secondary waste at the Disposal Facility, and the necessary 
storage igloos should be transferred to the Disposal Facility. As a result, these storage igloos 
were removed from the overall Storage Permit Application for the Depot, and this separate Class 
3 permit modification request was submitted for the Disposal Facility. Because there are similar 
storage issues, such as monitoring and inspections, the Department is processing this Class 3 
request in parallel to review of the overall Depot Storage Permit Application as much as 
possible. This will ensure consistency in final requirements for storage of chemical agent 
contaminated waste. This Class 3 permit modification request is an integral piece of the Army's 
strategy for management of Disposal Facility secondary process wastes. The Commission has 
shown significant interest in the Army's management of secondary wastes and the Department's 
role in overseeing and approving the final plan. 
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Both of the remaining Class 3 permit modification requests, UMCDF-00-016-WAST(3) 
"Secondary Waste Compliance Schedule" and UMCDF-00-021-DUN(3) "Dunnage Incinerator 
and Associated Pollution Abatement System Improvements", resulted from the August 18, 1999 
EQC meeting in which the Army presented a proposed secondary waste management plan. The 
Army proposed to commit to compliance dates for a series of actions resulting in final treatment 
and disposal of all secondary wastes. The Army would be able to start operation of the Disposal 
Facility without first installing the Dunuage Incinerator (DUN) or other secondary waste 
treatment technology. At that meeting, the Commission expressed concern over the proposed 
approach, but directed the Department to meet with the Army to determine if an acceptable 
compromise could be reached. Subsequent correspondence from the Commission (see 
Attachment B) included guidance on issues which would need to be resolved before the 
Commission would look favorably on the Army's proposal. The Connnission also indicated an 
expectation that the Army would proceed with a planned redesign of the DUN to remedy known 
deficiencies, and would submit a Class 3 permit modification request to update the HW Permit to 
reflect the new design. The Commission also indicated an expectation that they would have to 
approve any compliance schedule approach, and that there would be subsequent opportunities for 
public input in the process. 

Summary of Public Input Opportunity 

As part of the normal process for permit modification requests, each of the subject Class 3 permit 
modification requests have undergone an initial 60-day public comment period established by the 
permittee in accordance with requirements of 40 CFR 270.42( c ). The Department received 
public comments regarding each of the four subject Class 3 permit modification requests, and 
will take those comments into account during ongoing reviews. After the Department has 
completed its review and drafted revised permit language, the public will have another 45-day 
opportunity to provide comment on each permit modification request. The Department will 
consider all comments received before preparing the final, revised permit language for EQC 
consideration and approval. 

With regard to formal direction and guidance from the Commission to the Department as to final 
approval of the four subject Class 3 permit modification requests, there is no regulatory 
requirement for public input to such a decision by the Commission. The public can, of course, 
speak to the Commission during Public Forum at the EQC meeting. 

Intended Future Actions 

The Department will continue to review and process the subject Class 3 permit modification 
requests until sufficient information has been obtained to decide whether to deny or approve each 
of the Class 3 requests. At that time, dependent upon direction/guidance provided by the 
Commission, the Department will either directly approve/deny the request(s) or will prepare a 
decision recommendation for the Commission's consideration and action. In addition, as soon as 
possible, the Department will prepare and provide the Commission with an anticipated decision­
making and public involvement schedule for each Class 3 permit modification request. 
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Department Recommendations/Conclusions 

The Department recommends that the Commission delegate final decision authority to the 
Department for the Class 3 permit modification request to incorporate air emission standards 
[UMCDF-00-022-MISC(3)], due to the technical nature and lack of significant policy 
implications. The Department recommends that the Commission retain final decision authority 
for the remaining three Class 3 permit modification requests [UMCDF-004-WAST(3), UMCDF-
00-016-WAST(3) and UMCDF-00-02!-DUN(3)] due to the Commission's previously expressed 
interest in the resolution of secondary waste management issues, in which these three permit 
modification requests play a significant role. 

Attachments 

The following attachments are included with this staff report: 

Attachment A: Class 3 Permit Modification Request Summaries 

• UMCDF-00-022-MISC(3) 
• UMCDF-00-004-WAST(3) 
• UMCDF-00-016-WAST(3) 
• UMCDF-00-021-DUN(3) 

Attachment B: Correspondence related to the August 18, 1999 EQC Meeting and the Army's 
Presentation on the Dunnage Incinerator and Secondary Waste Management 

Approval 

Author: 

• Letter, dated September 24, 1999; Carol Whipple, EQC Chair to Dr. 
Theodore Prociv and Mr. James Bacon of the Army. [DEQ Item No. 99-
1640] 

• Letter, dated December 17, 1999; James Bacon, U.S. Army to Melinda 
Eden, EQC Chair. [DEQ Item No. 99-2272] 

• Letter, dated January 13, 2000; Melinda Eden, EQC Chair to Judge Terry 
Tallman, and Commissioners John Wenholz and Dan Brosnan of Morrow 
County. [DEQ Item No. 00-0194] 

Thomas G. Beam/ -:24wvtu.i .JJ ~ 
Phone Nnmber: (541) 567-8297, ext. 30 

eL Program Administrator: 

Date Prepared: 

Wayne C. Thomas/ .4 
December 21 2000 

• 



UMCDF CLASS 3 PERMIT MODIFICATION REQUEST SUMMARY 

Tracking Number: 
Title: 

Submitted: 
Basic Description/Purpose: 

Initial Public Informational Meeting: 
Initial Public Comment Period: 
Public Comments Received: 
Summary of Public Comments: 

Current Status: 
Initial Department Feedback: 

ETA for Final Decision: 
Recommended Decision Authority: 

UMCD F-00-022-MISC(3) 
"Incorporation of 40 CFR 264 Air Emission 
Standards" 

September 19, 2000 
Revise the UMCDF HW Permit and RCRA Part B 
Permit Application to implement changes bringing the 
Facility into compliance with the organic air emission 
standards of 40 CPR 264.1050 through 264.1091 
(Subparts BB and CC). 
October 17, 2000 
September 19, 2000 to November 20, 2000 
One set (CTUIR) 
The primary focus of the comments received was on 
whether or not a complete evaluation had been 
performed by the Permittee in determining all potential 
levels of air emission controls for organic vapors. 
There was also some question as to exactly what types 
of waste containers and which areas of the Facility are 
subject to these air emission standards. 
Submittal undergoing initial Department review. 
The Department is not far enough along in its review to 
have any initial feedback on the proposed changes. 
However, the Department worked closely with the 
Permittee during the development ofthis submittal and 
does not expect any significant surprises. This Permit 
Modification Request is being processed by the 
Department in parallel with an identical Permit 
Application to EPA, Region X for a Subpart BB/CC 
"mini permit". This is necessary because the 
Department has not yet been authorized to administer 
this portion of the federal RCRA program. It is 
expected that both the EPA Subpart BB/CC Permit 
language and the revised UMCDF HW Permit language 
will be identical. 
Fall to Winter 2001 
DEQ 

Attachment A-Page 1 



UMCDF CLASS 3 PERMIT MODIFICATION REQUEST SUMMARY 

Tracking Number: 
Title: 

Submitted: 
Basic Description/Purpose: 

Initial Public Informational Meeting: 
Initial Public Comment Period: 
Public Comments Received: 
Summary of Public Comments: 

Current Status: 

Initial Department Feedback: 

ETA for Final Decision: 
Recommended Decision Authority: 

UMCDF-00-004-W AST(3) 
"Permitted Storage in J-Block" 

February 29, 2000 
Revise UMCDF HW Permit to include additional 
permitted storage capacity (igloos at the Umatilla 
Chemical Depot) for the anticipated quantities of 
UMCDF secondary waste generation, which will need 
to be stored until it can be appropriately treated prior to 
disposal. 
April 4, 2000 
February 29, 2000 to May 1, 2000 
Three sets (CTUIR, Morrow County, GASP et al.) 
Some of the more significant issues/concerns raised in 
the submitted comments related to the amount of 
requested additional storage capacity, the adequacy of 
igloos to store the proposed waste streams, the duration 
of expected storage, the storage of liquid waste, the 
additional risk associated with additional storage of 
agent-contaminated waste, and the lack of adequate 
detail to support the proposed changes. 
The Department issued a Notice of Deficiency (NOD) 
on June 7, 2000. A Permittee Response was received 
on August 8, 2000. The Permittee Response is 
currently being reviewed. The Department expects to 
issue a 2"a NOD to address umesolved concerns. 
The original submittal was significantly lacking in 
pertinent details necessary for a complete review and 
evaluation. The Department's initial review of the 
Permittee's NOD response indicates a significant 
improvement in the level of detail provided to support 
the proposed changes. In general, the Department 
agrees that there will be a need for additional permitted 
storage capacity for agent-contaminated secondary 
waste streams awaiting final treatment. It is expected 
that all issues and concerns will be eventually resolved 
and revised draft Permit language will be prepared for 
public comment and eventually Commission 
consideration. 
Summer2001 
EQC 
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UMCDF CLASS 3 PERMIT MODIFICATION REQUEST SUMMARY 

Tracking Number: 
Title: 

Submitted: 
Basic Description/Purpose: 

Initial Public Informational Meeting: 
Initial Public Comment Period: 
Public Comments Received: 
Summary of Public Comments: 

Current Status: 

Initial Department Feedback: 

ETA for Final Decision: 
Recommended Decision Authority: 

UMCDF-00-016-W AST(3) 
"Secondary Waste Compliance Schedule" 

June 27, 2000 
Revise UMCDF HW Permit to provide a clear, 
defensible and enforceable path forward for identifying, 
developing and implementing appropriate treatment 
technologies for all secondary waste streams generated 
at UMCDF and UMCD, while allowing the Army to 
proceed with trial burns and surrogate operations. 
July 18, 2000 
June 27, 2000 to August 28, 2000 
Two sets (CTUIR, Morrow County) 
Some of the more significant issues/concerns raised in 
the submitted comments related to the lack of "teeth" in 
the proposed compliance schedule, the lack of a final 
decision on the DUN before start of hazardous waste 
operations, the lack of agent-free criteria prior to 
consideration of this proposal, the large quantities of 
wood to be processed, uncertainties in the proposed 
technologies (e.g. CMS), a lack of developed evaluation 
criteria for the new technologies, and the lack of a 
fallback plan if the technologies under consideration 
don't work. 
The Department issued a Notice of Deficiency (NOD) 
on 10/10/00. A Permittee Response was received on 
December 11, 2000. The Permittee Response is 
currently being reviewed. Due to significant 
unresolved issues, the Department expects to issue a 2"d 
NOD prior to Spring 2001. 
Based on the original submittal and subsequent 
discussions with the Permittee, the Department is not 
encouraged about the chances for success of the 
compliance schedule approach to resolve secondary 
waste management issues. The submittal is 
significantly lacking in detail and firm commitments to 
keep the evaluation process moving forward and 
reaching a final decision. Major improvements in the 
proposal will need to be achieved through the NOD 
process in order for the Department to support the 
Permittee's proposal and proceed to draft revised 
Permit language for the Commission's consideration. 
Summer to Fall 2001 
EQC 

Attachment A-Page 3 



UMCDF CLASS 3 PERMIT MODIFICATION REQUEST SUMMARY 

Tracking Number: 
Title: 

Submitted: 
Basic Description/Purpose: 

Initial Public Informational Meeting: 
Initial Public Comment Period: 
Public Comments Received: 
Summary of Public Comments: 

Current Status: 
Initial Department Feedback: 

ETA for Final Decision: 
Recommended Decision Authority: 

UMCDF-00-021-DUN(3) 
"Dunn age Incinerator and Associated PAS 
Improvements" 

September 19, 2000 
Revise the UMCDF HW Permit and RCRA Part B 
Permit Application to reflect the recently updated and 
re-designed Dunnage Incinerator (DUN). The decision 
on whether to actually install the Dunnage Incinerator is 
proposed to be addressed as part of the approach 
outlined in the Secondary Waste Compliance Schedule 
Class 3 Permit Modification Request UMCDF-00-016-
W AST(3) for resolution of secondary waste 
management issues. 
October 24, 2000 
September 19, 2000 to November 20, 2000 
Two sets (CTUIR, GASP et al.) 
The more significant comments received focused on the 
apparent omission from the updated DUN design of 
many of the specific improvements recommended by 
the Army's own 1999 DUN Improvement Options 
Feasibility Study. There was also some objection to 
any Department consideration of allowing the Army to 
start operations prior to installation of the DUN, since 
that is the only currently permitted technology for 
treatment of secondary waste. Other comments 
questioned the lack of and/or inadequacy of risk 
assessment efforts to support the proposed change, 
whether or not the Army has any intention of actually 
operating the redesigned DUN, and whether or not the 
Army has misrepresented the capabilities of its 
treatment units during the permitting process. 
Submittal undergoing initial Department review. 
The Department is not far enough along in its review to 
have any significant feedback on the proposed changes. 
It has, however, noticed that at least some of the 
improvements recommended by the Army's DUN 
Improvement Options Feasibility Study, do not appear 
to be incorporated into the updated DUN design, as 
noted in the received public comments. 
Fall to Winter 200 I. 
EQC 
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September 24, 1999 
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Dr. Theodore Prociv 
Assistant Secretary of the Army 
Office of the Assistant Secretary of the Army 
Acquisition, Logistics, and Technology 

ENVIRONMENTAL 

)Ff-!Cf; Of THE DIR:::::·~ - .. Q u A LIT y 
COMMISSION 

2511 Jefferson Dav.is Highway, Room 11300 
Arlington, VA 22202 

Mr. James L. Bacon 
Program Manager for Chemical Demilitarization (PMCD) 
ATTN: SFAE-CD-Z, Building E4585 
Corner of Hoadley and Parrish Roads, Edgewood Area 
Aberdeen Proving Ground, Maryland 21010-5401 

Re: Follow-up to August 18, 1999 
Environmental Quality Commission meeting 

·Dear Dr. Prociv and Mr. Bacon: 

STAiE l)F Of'\El'><JI\! 
DEPJ\RTMENT OF EiWIRONMEN1AL QUALITY 

l~F<:~l\/i;:;:l) 

H.ERMISTON OFFICE 

Thank you both for, your personal attendance at the meeting of the Environmental Quality 
Commission on August 18, 1999. The Commission has considered the information you 
presented about the secondary waste treatment technologies that the Army is studying for 
utilization at the Umatilla Chemical Agerit Disposal Facility (UMCDF). The information 
was disconcerting, to say the least. 

The UMCDF hazardous waste permit that the Commission approved in 1997 permitted 
five treatment units for all waste stored at the Umatilla Chemical Depot, to include the 
wastes generated by any activities (past, present, or future) related to the storage, 
treatment, or disposal of the chemical weapons stockpile. The Dunnage incinerator was 
the treatment unit designated for secondary wastes. The Army has now come before the 
Commission, almost three years later and with 60% of the facility constructed, and 
informed us that the Dunnage inbirierator is "too expensive" and has ·"throughput" 
problems. 

We want to emphasize to you that the primary mission given to the Commission by the 
Governor of the State of Oregon is the protection of human health and the environment. 
When a Permittee from a hazardous waste facility in Oregon approaches the Com.mission 
concerning major modifications to their permit, the Commission's responsibility is to insure 
that any modifications do not impact human health and the environment and will result in 
adequate protection for the citizens of Oregon. Although the Commission appreciates the 
need to save the taxpayer's money, the cost to the Permittee to conduct operations in a 
protective manner and in compliance with their Permit is rarely a key criterion when 
evaluating a perrnittee's request: · · . . · ·· . · · ·. . · · · · ·· · · · · ·· .. · 

The Commission is very concerned about the potential for "legacy wastes" remaining a·~ 
the Umatilla Chemical Depot after the chemical weapons themselves have been ~ 

811 SW Sixth Avenue 
Portland, OR 97204-1390 
(503) 229-5696 



destroyed. The hazardous waste permit granted to the U.S. Army in 1997 was crafted to 
ensure the destruction of all chemical warfare materiel stored at the Depot at the time of 
permit issuance, and any and all byproducts from the storage activities or the 
demllltarization process. 

As discussed at the August 18 meeting, the Commission has requested the Department of 
Environmental Quality staff work with the Army to insure that any Permit Modification 
Request concerning a compliance schedule contains sufficient information for the 
Commission to evaluate its merits on the basis of providing equal or better protection to 
the citizens of Oregon than that originally proposed by the Army and permitted by the 
Commission. 

Any Permit Modification Request submitted lo the Department of Environmental Quality 
that involves the implementation of a Compliance Schedule for developing secondary 
waste treatment technologies should include the. identification and amount of all waste 
streams, proposed treatment methodology (or treatments being researched), and 
proposed disposal methods. The Army should clearly define in the Modification Request 
any benefits to the citizens of Oregon in terms of protection of public health and the 
environment, and the risks of the various treatment options, including the risks caused by 
potential delays in the destruction schedule. 

The Commission does not want to delay the start of hazardous waste· treatment 
operations at the Umatilla Chemical Depot, and yet we would hesitate lo approve any 
Permit Modification Request that allows the generation of wastes for which there is no 
permitted treatment technology in place to process the waste. As I indicated at the 
August 18, 1999 work session, I don't think it's an unreasonable request from the state to 
insist that the entire process be operational before it starts. The Commission has always . 
expected that all the permitted treatment units will be operational prior to the start of the 
processing of hazardous wastes. 

The Commission learned from the Army that the existing permitted DUN must be modified 
to improve processing throughput and efficacy. We believe the Army should move 
forward immediately with implementing improvements to the design of the Dunnage 
incinerator and any permit modifications should be approved by the Department prior to 
the start of hazardous waste operations. This approach will provide a degree of 
assurance for the Commission that the Army is committed to implementing a technology 
at Umatilla that is capable of processing the agent contaminated secondary wastes. 

Sincerely, 

~~, 
Carol Whipple, Chair 
Environmental Quality Commission 

cc: Governor John Kitzhaber 
Environmental Quality Commission members 
Langdon Marsh, Director, DEQ 
Wayne Thomas, Umatilla Program Manager, DEQ 
Raj Malhotra, Site Manager, Program Manager for Chemical Demilitarization 
L TC Woloszyn, Commander, Umatilla Chemical Depot 
Jay Bluestein, Site Project Manager, Raytheon 
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E . PEP,'1.RTMENT OF THE ARMY. . . 
""°""""' MANAGER FOR CHEMJCAI. DB.llLmUU2'.A110N 
ABEROEEM PRO'VmG GROUND, ~ 2.1010-400-5 

December 17, 1999 

Program Manager for 
Chemical Demilitarization 
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Ms.. Melinda Eden 
~ ~ D~C ~I~ J:g ~ '~ 

Chair, Environmental Quality Commission 
811 SW Sixth Avenue 
Portland, Oregon 97204 ··-· -

Dear Ms. Eden: 

IN -Cj sL>s-;J. 

PMCO 
.. --- . -=---------___J 

Thank you for the letter of September 24, 1999, cliuifying the Commission's 
views relative to the processing of secondary waste at the Umatilla Chemical Agent 
Disposal Facility (illvlCDF). Only through continued effective and direct 
co= uni cation can we achieve our mutual goal of the safe and environmentally 
responsible destruction of the chemical agents and munitions stored at the Umatilla 
Chemical Depot 

The Ch=ical Stockpile Disposal Project is managed to ensure full compliance 
with Public Law 99-145, which requires the program to ensure maximum protection to 
the general public, the workers involved in the demilitarization effort, and the 
enviro=ent. Aay changes to how we would propose to carry out destruction must meet 
the stringent mandate that this public Jaw creates. We share the Commission· s priority in 
ensuring that protection ofhuman health and the environment r=ains paramount in 
cauying out the demilitarization effort. 

We are beg:inrring the effort to design the specific changes to the Dunnage 
IncineraJ.or which are necessary to improve its performance. We will use the information 
gained by this engineering process to continue to evaluate the options for destruction of 
secondary w~tes at the UMCDF. 

I would be remiss, however, ifI did not point out that it is also our responsibility 
to ensure that the approaches used to carry out the disposal effort are fiscally respo=llle 
and remain a sound investment by the American taxpayers. That is not to say or imply 
that any less costly approach can be considered; however, there may be opportunities for 
equally-protecrive, less-expensive approaches to be implemented.. This is important from 
a financial perspective. Divorcing the financial realities of the demilitarization effort 
from the public safety issue is not representative of the realities facing this project. In a 
time of increasing competition for tax dollars, budget reductions or cuts in programs, to 
include the demilitarization program, are co=on. T.ne best way to ensure that the 
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destruction of the Umatilla stockpile and all associated wastes is not artificially delayed is 
to continue to identify and implement opportunities for reducing cost; while still meeting 
the stringent maximum protection mandate of the program. 1 believe that the process 
outlined by the Anny at our Au,,,"'USt 18, 1999, meeting is wholly consistent with this 
approach and represents a complete commitment on the part of the Army to deal with all 
wastes in a responsible manner-both from a public health and enviroumental protection 
perspective as well as from a fiduciary one. 

I share the Commission's concerns about any delay to the start of agent operations 
at the lJ""MCDF. The greatest risk to the public r=ains the continued storage of the 
chemical stockpile; and I am committed to continuing to work with the Commission on 
ourpathforwarcL ----- ·-- · -- --

As presented in our August meeting, we are evaluating ind demonstrating 
alrernate s=ndary waste treatment processes as part of the Johnston Atoll Chemical 
Agent Disposal System closure operation. In preparing our permit modification, we are 
working closely with the Oregon Department ofEnruomnenta! Quality (DEQ) to 
develop a Compliance S_chedule for the implementation of these processes at UMCDF. 

Since our meeting, we have met with the DEQ on a weekly basis concerning 
secondary waste as we move forward to submit a Compliance Schedule to the 
Commission. In addition, we have formed a secondary waste Integrated Product Team 
which includes membership from the DEQ. The goal of the team is to assist the 
Petmittees in defining the requir=ents necessary to demonstrate to the citizens of 
Oregon, the Environmental Quality Commission, and the DEQ that the Permirtees have 
developed viable secondary waste treatment technologies for all wastes currently stored 
at the Umatilla Chemical Depot and any waste expected to be generated by operatio.ns at 
the UMCDF. This group will be used to develop the proposed Compliance Schedule. 

Again, I thank you for the Commission's letter. I am committed to working with 
the Commission and Oregon DEQ in order to achieve cur mutual goal of the safe and 
environmentally responsible destruction. of the chemical agents and munitions stored at 
the Umatilla Chemical Depot This commitment extends to secondary wastes as well, 
resulting in removing the legacy of chemical weapons from the State of Oregon forever. 

Sincerely, 

;(~ 
James . Bacon 
Program Manager for 

Che.mica! Demilitarization 
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Judge Terry Tallman 
Commissioner John Wenho!z 
Commissioner Dan Brosnan 
Morrow County Court 
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Dear Judge Tallman, and Commisslonera Wenholz and Brosnan: 

We wish to express our thanks to Morrow County for attending the Environmental Quallty 
Commission (EQC) special work session on Umatilla in Portland on August 18, 1999. We w.!lnt 
you to know that your commUrienl and support of lhe safll and timely destruction of the chemical 
agents stored at Umatilla Chemical Depot (UMCD} are very important to the Environmental Quality 
Commission. 

One of the purposes Of the August EQC meeting was for the Commission to hear directly from the 
Nrrry on the Issue of the Dunnage Incinerator and the management of secondary wastes at the 
Umatiffa Chemical Agent Disposal FacMlty (UMCDF}. The Anny proposed to the Commission that it 
be allowed to postpone the installation of the Dunnage Incinerator at UMCDF during evaluation of 
other technologies to treat agent-contllmlnaled wastes originally destined for the Dunnage 
Incinerator. 

A Permlttee of a hazardous waste facility may approach the Commission concerning major 
modifications to Its permit, and the Commission's responsibility is to ensure that any modifications 
do not affect human health and the environment The priTiary basis of the Army's justification for 
the proposal seemed to be cost savings to the 1axpayer. Although the Commission appreciates the 
Army's desire to save the taxpayer's money, the cost to the Anny lo conduct operations in a 
protective manner and In compliance with the Pennit rarely is a key crileriQn when evaluating a 
Permlltee's request 

The Anny's proposal would require a longer period of storage of secondary wastes at the Umatilla 
Chemical Depot (UMCD) than originally anticipated. Because of the high risk a5$0cialed with 
continued storage of chen'ical agent mun ilions versus the much lower risk of secondary waste 
storage, the Commission does not want to delay the start of hazardous waste treatment operations 
at UMCDF. However, we woukl hesitate to approve any UMCDF Permit Modification Request that 
alows !he gwieralioll of wastes When lheru is no permitted treaiment technology In place to 
proooBll tile waMe. Tl>& Oemml$$ioo lllUI conslsbmlly ma!ntalnad that Umatlna wlR nol be !he 
tnting taclllty for unpiwen t1eatment lechnologles, and we are adhering to that position. 

The Hazardcul waste Pennit '-ad by the Commission in 1997 already aBSumed the need for 
linllllcl ltOnlge of l8COlldary WMta generated by the treatment operations of the Disposal Facility. 
The ll8lure of operatfoms at UMCDP, especially the prohibition of mulli·arieot processilg, results in 
IMICOlldary wastes that must be processed after ~eticm of agent-spe<iiflc campaigns. It ls 
therefore important to recognfze that storage capacity for 1!lecdn(l!lry Wi!$!es must be provided 
under any circumstances, etther through a modification to the exisffng UMCDF permit, or through a 
Depot-specffic Resource Conservation and Recovery Act (RCRA) storage permit 

The Army submitted a RCRA Part B Storage Perm~ Application on March 24, 1999, for the storage 
of hazardous wastes at the Umatila Chemical Depot The Application described how the /\rmy 
intends to manage waste munlllons and how It wil store maintenance and dunnage wasles • generated from the operaUon of the UMCDF. The Department of Environment.al Quality 

811 SW Sixth Avenue 
Portland, OR 97204-1390 
(503) 229-5696 
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(DEQ) had COflllleted initial review Of the Application and iesued a Notice or Deficiency (in two 
parts) to the Army on May 24 alld.J1,1~.27;, 1 ~- On Monday, September 27, 1999 the Army 
withdrew the March Storage fli!Wilit ii$P!~n because It has now decided to allocate 
responsibilities for storage in a different way. 

The Army Is now contemplating fimi1ing.the Depot storage responsibilities to the munitions aml the 
wastes ctertved from 1heir Tf'il!iiribini!nte aC!ivities. The • dunnage' and ottier process wastes that 
win be generated at the Disposal Facility wiU be UMCDF's responsibility instead of transferring 
these wastes back to the Depot. If this permitting approach Is followed, then storage of the 
UMCDF-generaled wastes will be addressed through a Class J pennlt modification to the Disposal 
Facility permit that Wil require EQC review and approval. The Class 3 pemlit modification process 
will follow the RCRA rules regarding public participation, and the modification must be approved 
before the start of thelTllal operations at UMCOF. 

The Permit for the Storage of f-l<lz;ardous Wastes at UMCD wil not be-Issued by the EQC, but by 
the Department. The Department has advised the Army that the UMCD storage permit must be 
issued prior to the start of thennal operations at the UMCOF, even though the UMCD storage 
permit Will not now include UMCOF wastes. The EQC is in fuU support Of !he Departmenfs 
position. Once a complete Application has been received, the Department wfl begin preparing a 
draft Storage Perrrit that wil undergo the RCRA public review and comment process. The 
Department intends to hold a publfc information meeting in !he local area prior lo drafting any 
Storage Permit 

As you are aware, the Con-mission did not take any action at the August meeting eoccept to direct 
the Department Slaff to meet with the Anny to fUrther explore the Anny's proposal Ir the Army 
decides to submit a UMCOF pennil modtflcatlon request to furmalize tile August propoaal mr a 
'compliance schedule,· the Army will have 10 come befora the Commisslon, and there will be an 
opportunity fur formal public comment 

Once again, I appreciate your commitment to resoMng this significant environmental Issue as soon 
as possible to protect the citizens of Oregon. 

S\noere\y, . . 

~~~ 
Mfllttda S. &lilrl 
,¢hair .'l 

tt l:O!w\n:lnm~n\a! Q\.#illty Oo~k!~~ 
Langdon Mat'!lll; DI~, PEt'I 

•.l>!&4lhaf1l~tl<1ll~;~,9lt!!!tG~m9T 
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State of Oregon 

Department of Environmental Quality Memorandum 

Date: December 18, 2000 

To: 

From: 

Subject: 

Environmental Quality Commission 

Stephanie Hallock, Direc~~ C"L~~ 
Agenda Item C, EQC Meeting January 11, 2001 

Statement of Purpose 

This report informs the Commission of recent improvements to the Environmental Cleanup 
Program. 

Background 

During the 1999-2001 biennium, DEQ undertook the following initiatives to improve the 
effectiveness of its environmental cleanup programs. Briefly, DEQ: 

• Created a new headquarters division to focus more attention on 
environmental cleanup and spill prevention and response. The 2001-
03 budget proposes to make this change permanent. 

• Formalized the Independent Cleanup Pathway to assist people in 
cleaning up contaminated property without ongoing DEQ oversight. 
Under this program, DEQ reviews reports of completed cleanups 
provided by property owners. If the cleanup is consistent with state 
cleanup rules, DEQ issues a "No Further Action" determination. This 
successful program provides more flexibility and reduces oversight 
costs. 

• Developed an Alternative Dispute Resolution process, which provides 
a forum for DEQ and participants in the Independent Cleanup Pathway 
to resolve contested "No Further Action" determinations. 

• Prioritized actions to address program issues identified in an 
independently conducted survey of cleanup program participants. 
Recommendations include reviewing technical issues, improving 
communication between DEQ project managers and participants, and 
improvements in procedures, such as invoice content. 

• Established a special Environmental Cleanup Financing Committee to 
advise DEQ on creative financial solutions to assist and promote 
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cleanup. The Committee's report recommends several ways that the 
burden of financing cleanups might be lessened. 

DEQ worked with advisory committees on most of these improvements. Two standing 
environmental cleanup advisory groups, the Environmental Cleanup Advisory Committee and 
the Voluntary Cleanup Focus Group, assisted DEQ in developing a survey of cleanup program 
participants, and in identifying areas for improvement. These groups also helped DEQ craft a 
mechanism to resolve disagreements related to Independent Cleanups, as directed by the 
Legislature in a 1999 Budget Note. 

Independent Cleanup Pathway 

In April 1999, DEQ formalized the Independent Cleanup Pathway, which specifies the process 
for parties who want to clean up contaminated sites without ongoing DEQ oversight. This 
alternative to the existing voluntary process was a result of feedback from site owners and other 
stakeholders in the Voluntary Cleanup Focus Group, with which DEQ has been working for the 
past several years. Although it has always been possible for a responsible party to clean up a 
site and ask DEQ to approve the cleanup later, the Independent Cleanup Pathway adds more 
definition and certainty to the process. 

The Independent Cleanup Pathway provides more flexibility in scheduling the investigation and 
cleanup, and lowers cost by reducing DEQ oversight. If the responsible party gives DEQ 
sufficient notice (90 days) before submitting a final report, DEQ's goal is to complete its review 
within 60 days. Although the Independent Cleanup Pathway eliminates the usual step-by-step 
DEQ oversight, the program also offers an option for the party to pay for the amount of technical 
consultation it desires. By consulting with DEQ, the party may avoid cleaning up either more or 
less than would be required, or preparing an incomplete final report. 

The Independent Cleanup Pathway is available for sites ranked low or medium priority for 
further investigation or cleanup. Because these sites represent less risk to human health and the 
environment, they generally lend themselves to appropriate cleanup without D EQ oversight. In 
addition, more complex sites usually require more review, and DEQ would not be able to meet 
the expected tum-around time. 

The program has been successful in many respects. As of this writing, 62 sites have entered the 
Independent Cleanup Pathway. Participation has been about evenly split between those 
requesting technical consultation before submitting cleanup reports for approval and those simply 
submitting their final report for approval. A few projects have requested only technical 
assistance to quickly resolve environmental issues on large development projects. In most cases, 
DEQ has exceeded the goal of completing reviews within 60 days. This is an important factor 
for many parties cleaning up properties voluntarily. Average turnaround to date has been about 
40 days. The program is also increasing the total number of cleanups completed to DEQ 
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standards because sites can be cleaned up more quickly. In addition, the technical consultation 
provision allows property owners to take advantage ofDEQ expertise as needed, making it easier 
to pursue cleanup at their own pace, or phasing the environmental work with other 
redevelopment activities. 

The program is still new and both DEQ and the regulated community are learning about its 
benefits and limitations. Ongoing program review has revealed at least two improvement areas 
and DEQ is working on strategies to address them. Of the 25 final reports submitted to date, 11 
initially lacked sufficient information for DEQ to issue an NF A. Most of these are being 
successfully completed with supplemental information. DEQ is developing improved guidance 
about final report requirements to make the process more efficient for both the participants and 
DEQ. Similarly, DEQ is also clarifying other aspects of the Independent Cleanup Pathway 
information packet to reduce the administrative cost of explaining the program to new 
participants. 

Alternative Dispute Resolution 

Because cleanups in the Independent Cleanup Pathway occur without ongoing DEQ oversight, 
there is a potential for disagreement about whether investigation and cleanup was sufficient to 
protect human health and the environment. With this in mind, the 1999 Legislature directed 
DEQ to "investigate mechanisms for dispute resolution and mediation for the independent 
cleanup program to provide for an alternative path when the Department denies the application 
for a No Further Action determination." 

DEQ involved its customers and other stakeholders, in particular the Environmental Cleanup 
Advisory Committee and the Voluntary Cleanup Program Focus Group, to develop an 
Alternative Dispute Resolution (ADR) process. While DEQ fully expects Voluntary Cleanup 
Program and Independent Cleanup Pathway projects to be collaborative processes, it is likely that 
there will be occasional differences between responsible parties and DEQ. The ADR process 
now in place will be useful in resolving those differences. Using ADR does not mean 
compromising environmental standards, but, rather, it allows exploration of options to satisfy 
multiple needs and interests. 

Additional information on the Alternative Dispute Resolution process is available in DEQ's 
presentation to the Legislative Emergency Board in November, 2000. 

Confidential Customer Survey 

In early 2000, as a part of its continuing efforts to improve its site response and voluntary 
cleanup programs, DEQ hired a consultant to conduct a confidential survey of program 
participants and other interested parties. The intent was to measure customer satisfaction and 
identify potential areas for program improvement. DEQ collaborated with both the 
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Environmental Cleanup Advisory Committee and the Voluntary Focus Group to develop 
questions to be asked of survey participants. The survey included a large-scale telephone survey 
(305 responses) and 21 more detailed interviews to probe issues identified in the survey. 

Using the consultant's final report, DEQ and the two advisory groups met five times in mid-2000 
to identify areas for improvement and to develop potential actions to address them. In October, 
the Environmental Cleanup Advisory Committee produced a prioritized list of recommendations, 
which fell into three general categories: 

• Technical issues, such as reviewing the use of institutional or 
engineering controls and posting key project documents on DEQ's web 
site 

• Improving communications between DEQ project managers and 
program participants, including clarifying expectations when 
participants enter the program 

• Procedural improvements, such as improving how DEQ provides 
oversight cost and time frame estimates, improving invoice content 
and format, evaluating ways to provide expedited service 

Cleanup staff are developing an implementation plan for each of the recommendations. Some 
may take time to complete, but others may be completed fairly quickly. For example, all DEQ 
project management staff have received the first phase of training to improve communications. 
In addition, DEQ has developed a more detailed invoice, which provides more information about 
the nature ofDEQ oversight and related activities. The new detail is expected to be included 
with invoices in the first part of 200 I. 

Environmental Cleanup Financing Committee 

DEQ established the Environmental Cleanup Financing Committee in April 2000 to explore 
creative financial solutions to assist and promote cleanup. The impetus for creating the 
Committee was criticism from cleanup program participants indicating that, in spite of changes 
over the years to streamline cleanup and reduce costs, the financial burden of conducting cleanup 
remains too onerous for many responsible parties. Specifically, the Committee's mission was "to 
identify actions state government could take or encourage that would reduce or eliminate the 
financial and economic barriers to cleanup, so that private and governmental resources are used 
efficiently and fairly to achieve the level of environmental protection mandated by the state's 
environmental cleanup laws." 

The Committee, which consisted of three citizen members with financial and legal expertise, met 
seven times to consider information from several sources, including an environmental consulting 
firm hired to provide research support, DEQ staff, experts on various topics, and interested 
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parties. The Committee explored financial and other obstacles preventing site cleanups, 
reviewed financial tools and opportunities currently available in Oregon and identified potential 
new solutions for reducing the cost barriers. Public comments relating to the draft 
recommendations were received in late November and a detailed report was delivered for the 
Director's consideration in December. 

In general, the Committee found that Oregon already has a number of effective tools for 
financing cleanup of contaminated sites, but that many are underutilized or need to be expanded 
to meet the needs of those conducting cleanups. Several recommendations making better use of 
existing resources are contained in the Environmental Cleanup Financing Committee's Report 
and Recommendations, which is available from the Department and on the DEQ web site. 

Authority of the Commission with Respect to the Issue 

The Commission has authority to adopt rules changing the operations of the Environmental 
Cleanup Program. The Commission may also elect to provide the Program advice on other 
program changes not identified herein. 

Alternatives and Evaluation 

The Department discussed all possible customer service improvements with our Environmental 
Cleanup Advisory Committee and Voluntary Cleanup Focus Group. These groups provided 
information on which ideas should be more fully investigated for program improvements. 
Additionally the Voluntary Cleanup Focus Group prioritized recommendations for program 
improvements that are now being incorporated into an implementation plan. 

The Environmental Cleanup Financing Committee examined several financing alternatives and 
rejected them as follows: 

Broaden the use of the Solid Waste Orphan Site Account. The Committee noted that the Solid 
Waste Orphan Site Account funds remain idle. It considered ways in which the funds might be 
put to use to assist other cleanup efforts not permissible under current Orphan Site laws. 
These include: 
• Use the Solid Waste Orphan Site Account to fund cleanups other than solid waste disposal 

sites. 
• Use the Account to fund financial assistance for "non-orphans", including sites that may 

be unable to pay, but do not meet DEQ's definition of high environmental priorities. 
Use of the Account could include the current excess fund balance, future collections, or both. 
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While the Committee found these alternatives compelling, it understands that the solid waste 
disposal industry strongly opposes the use of these funds for other purposes and the Committee 
does not recommend pursuing legislative changes at this time. 

• Require those handling hazardous substances to carry insurance to cover future releases. 
The Committee considered the benefits of requiring all those who deal with hazardous 
substances to carry insurance to enable them to clean up in the event of a release. The 
Committee received public comments indicating difficulties in implementing such a proposal. 
Ultimately the Committee determined that this concept would not be of much assistance with 
the extant large number of sites, which was the Committee's main focus. 

Summary of Public Input Opportunity 

Stakeholders in the Environmental Cleanup Program have had opportunities to comment 
throughout the yearlong process. As an example, the Environmental Cleanup Advisory 
Committee met 5 times, The Voluntary Cleanup Focus Group met 7 times, the Drycleaners 
Advisory committee met 10 times, and the Environmental Cleanup Financing Committee met 7 
times. Each meeting was open to the public and advertised on our agency web page. 
Additionally, direct mail solicitations for public input were made through the yearlong process. 

Conclusions 

The yearlong process to identify concerns about DEQ's Environmental Cleanup Program has 
yielded impressive results. Stakeholders, once seriously concerned about the performance of 
this program, are vocal supporters. Environmental standards have not changed, only the 
method in which DEQ addresses its customers has. 

Keys to the program's success include delivering the program improvements and monitoring 
our ability to provide excellent customer service. 

Intended Future Actions 

The Environmental Cleanup Program will implement customer improvements as identified in 
our implementation strategy. Additionally, the program will determine ways to monitor 
program effectiveness and response to customer satisfaction needs. 

Department Recommendation 
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It is recommended that the Commission accept this report, discuss the matter, and provide 
advice and guidance to the Department as appropriate. 

Attachments 

None. 

Reference Documents (available upon request) 

Results of Customer Service Survey 
Factsheet-DEQ's Independent Cleanup Pathway 
Factsheet-DEQ's use of Alternative Dispute Resolution 
Factsheet-DEQ's Cleanup Program Update 
Factsheet-Update on the Drycleaner Program 
Report of the Environmental Cleanup Financing Committee 
Report to the Legislative Emergency Board on Alternative Dispute Resolution 

Approved: 

Division: 

·: Paul Slyman 

Phone: (503) 229-5332 

Date Prepared: December 18, 2000 
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Environmental Quality Commission 
Minutes of the Two Hundred and Ninetieth Meeting 

November 29, 30 and December 1, 2000 
Summit and Regular Meeting 

On November 29, 2000, the Environmental Quality Commission (EQC) held a summit with senior 
Department of Environmental Quality (DEQ) staff at the Heathman Hotel, 1001 SW Broadway, Portland, 
Oregon. On November 30 and December 1, 2000 the Commission met for its regular meeting at DEQ 
headquarters, 811 SW Sixth, Portland, Oregon. The following Environmental Quality Commission 
members were present on all three days: 

Melinda Eden, Chair 
Tony Van Vliet, Vice-Chair 

Mark Reeve, Member 
Deirdre Malarkey, Member 

Also present were Larry Knudsen, Assistant Attorney General, Oregon Department of Justice (DOJ) on 
November 30 and December 1, 2000; Stephanie Hallock, Director, Department of Environmental Quality 
(DEQ); and other staff from DEQ. 

Note: The Staff reports presented at this meeting, which contain the Department's recommendations, are 
on file in the Office of the Director, 811 SW Sixth Avenue, Portland, Oregon 97204. Written material 
submitted at this meeting is made a part of the record and is on file at the above address. These written 
materials are incorporated in the minutes of the meeting by reference. 

The summit began at 10:00 a.m. November 29, 2000. Jennifer Yocum facilitated the meeting. A 
summary of the day's proceedings is attached. The summit ended at 3:55 p.m. 

The regular meeting was called to order by Chair Eden at 10:05 a.m. on Thursday, November 30, 2000. 
The following topics were discussed. 

A. Action Item: Contested Case No. WMC/T-ER-107 Dan's Ukiah Service 
Larry Knudsen, Commission legal counsel, introduced the contested case. No Commissioner had a 
conflict of interest with this case. A Proposed Final Order prepared by Ken L. Betterton, Hearings Officer, 
in the matter of Daniel Vincent doing business as Dan's Ukiah Service was reviewed. The Hearings 
Officer had conducted a hearing on Mr. Vincent's appeal of the Notice of Violation, Department Order and 
Assessment of Civil Penalty which DEQ had issued to Mr. Vincent. The Proposed Order would dismiss 
uphold the Department Order, finain@ that Mr. VinGent GOHla not Gomply or has alreaay satisfaGtorily 
£0ffif)lied with the Order. It woHla also Hphold penalties DEQ assesseaing a penalty of $57,200 for 
storing gasoline and diesel fuel in underground storage tanks and periodically dispensing such fuels from 
the tanks without first obtaining an underground storage tank general operating permit registration and 
$6,600 for failing to permit a DEQ representative to have access to Mr. Vincent's records to underground 
storage tanks. 
DEQ was represented by Les Carlough, Manager of the Statewide Enforcement Section. Daniel Vincent 
was represented by his father, Doug Vincent. The Commission heard both parties arguments from the 
Department and Mr. Vincent. 

A motion was made by Commissioner Malarkey to uphold the Hearings Officer's report with no 
alterations. There was seconded by Chair Eden. A role call vote was taken: Commissioner Malarkey, 
yes; Vice Chair Van Vliet, no; Commissioner Reeve, no; Chair Eden, yes. The motion failed. During 
further deliberations, the Commission had additional questions for Mr. Vincent, who had left the meeting 
before its conclusion. A motion was made by Vice Chair Van Vliet to hold over making a final decision 
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until the January meeting. It was seconded by Commissioner Malarkey and carried with four "yes" votes. 
The Commission directed that, in the interim, Mr. Vincent be recontacted to determine if he would be 
willing to submit financial records in support of his claim of financial incapacity. 

B. Action Item: Contested Case No. WMC/SW-NWR-98-249 Stark Trucking Inc. 
Larry Knudsen, Commission legal counsel, introduced the contested case hearing decision in the Stark 
Trucking, Inc. case. No Commissioner had a conflict of interest in this case. DEQ issued the company a 
Notice of Civil Penalty assessing Stark Trucking a $8,850 penalty for operating a solid waste disposal site 
without a permit in Salem, and ordered removal of the waste. The company appealed, and the Hearings 
Officer upheld the order and ruled that the company owed a penalty of $8,600. Larry Cwik, 
Environmental Law Specialist with the Statewide Enforcement Section, represented DEQ. The EQC also 
asked some questions of Bob Barrows, manager of DEQ's Western Region Solid Waste Program. Duane 
Stark, president of Stark Trucking, represented the company. 

After hearing both parties and after deliberation a motion was made by Vice Chair Van Vliet to uphold the 
Hearings Officer's finding that the company was in violation, and ruled that the company was liable for the 
$8,600 penalty decided by the Hearings Officer. The Commission modified the hearings officer's order to 
provide that the company was to come into compliance with the Department's solid waste permitting 
requirements within 20 days or operate under rules that do not require a permit. The motion was 
seconded by Commissioner Reeve and carried with four "yes" votes. The Commission asked that the 
Order be signed by Stephanie Hallock, DEQ Director, on their behalf. 

C. Informational Item: Presentation by Bonneville Power Administration 
Regarding Power Marketing and Water Quality 

This item was postponed until the March 2001 EQC meeting. 

D. Action Item: US Fish and Wildlife Services Request for a Waiver to the 
Total Dissolved Gas of the Water Quality Standard 

Mike Llewelyn, Water Quality Division Administrator, and Russell Harding, Columbia River Coordinator, 
Water Quality Division presented this item. 

Fred Olney, Senior Fisheries Specialist and Steve Olhaussen, Principal Biologist from the U.S. Fish and 
Wildlife Service requested a variance to the total dissolved gas water quality standard for a ten-day period 
in March 2001. At that time, approximately 5.3 million fall Chinook salmonid smalls will be released from 
the Spring Creek National Fish Hatchery. The variance is required to enable water to be spilled to assist 
these outmigrating smolts past Bonneville Dam. These fish are important to the U.S.-Canada treaty 
ocean fisheries, as well as to Columbia River commercial/Tribal and recreational fisheries. Having these 
fish available for harvest results in fewer threatened and endangered Columbia and Snake River fish 
being taken. The U.S. Geological Survey will conduct physical monitoring of total dissolved gas levels for 
the period of this spill to ensure compliance with the variance. Additionally, biological monitoring of fish 
will be conducted on two days during the spill. Specimens will be collected by beach seining and will be 
examined by variable power dissecting microscopes. 

The Commission noted the ten-day period approved for 2000 had been truncated by the action agencies 
due to operational considerations. The Commission expressed its concern that when they grant these 
requests for variances for a ten-day period they expect it be implemented fully. Staff indicated a multi­
agency technical management Committee meets weekly to make these decisions. Ultimately, however, 
these decisions rest with the U.S. Army Corps of Engineers. 

A motion was made by Commissioner Reeve to adopt the findings and to adopt the order attached to the 
staff report with the modification that the U.S. Fish and Wildlife Service notify the Director 24 hours prior 
to the beginning of the spill. Commissioner Malarkey seconded the motion and it carried with four "yes" 
votes. Stephanie Hallock, DEQ Director, will sign the order on the Commission's behalf. 

N. Director's Report 
A new position has been created in the Director's office to serve the dual role as special assistant to both 
the director and the Environmental Quality Commission (EQC). This position should be filled within two 
months. The person in this position will supervise the Director's office support staff. They will handle all 
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administrative matters for the EQC and the Director's office and will supervise rules coordination work. 
Kitty Purser will move into a new role of affirmative action outreach for DEQ within Human Resources. 

The Enforcement Section will move to the Director's Office from Northwest Region to provide cross media 
coordination, integration with program compliance activities, and personal oversight by the Director. The 
Deputy Director is managing the transition, scheduled to be complete by early spring. 

The Director has requested the Department of Administrative Services appoint Joni Hammond and Kerri 
Nelson to permanent positions as Division Administrators (DA) in DEQ's Eastern and Western regions. 
Both Joni and Kerri, who competed internally for the positions, have been serving in interim capacity for 
some time. Paul Slyman will remain as acting DA in the Environmental Cleanup Division through the 
legislative session when DEQ will know if the agency is provided with an additional DA position as 
requested in the budget. Sally Puent will remain as acting DA in Waste Prevention and Management 
through the legislative session. 

DEQ is waiting for an analysis on Measure 7 by the Attorney General. The Department has been advised 
not to speculate publicly on potential impacts. 

Portland Harbor was listed on the National Priorities List (NPL) on November 30 in the Federal Register. 
Taylor Lumber & Treating (Sheridan) will be proposed for listing on the NPL in the same issue of the 
Federal Register. The proposal marks the start of a formal 60-day public comment period. 

The Oregon State Police served a search warrant on November 14 to Thomas William Higgens, 35, a 
former DEQ vehicle inspector suspected of falsifying vehicle emission tests. Over the past five months, 
DEQ and DMV have been working with the State Police in an ongoing investigation of potential forgery of 
certificates required for vehicle registration. In May 1999, DEQ fired Higgens for falsifying test certificates 
at a vehicle test station. The Vehicle Inspection Program was the source of another news story when 
Portland station KA TU-TV did a report about DMV issuing multiple trip-permits to vehicle owners who do 
not pass the DEQ test. DMV is proposing legislation in 2001 that would limit the number of trip permits 
issued to a single vehicle. DEQ supports efforts made by DMV to make sure that trip permits serve their 
intended functions and are not abused. 

The Governor's Budget is scheduled for release on December 1. DEQ is hopeful that cuts to general 
fund in the water quality program will be restored. Even with general fund restorations, fee increases will 
be needed in several programs, if the Governor includes DEQ fee-related packages in his budget. The 
Department will brief the EQC on the Governor's recommended budget at the January meeting. 

M. Commissioners' Reports 
Commissioner Malarkey reported on the meetings she had been attending in the Eugene area. 
Commissioner Reeve as the Commission's representative to the Oregon Water Enhancement Board 
(OWEB) is encouraging a joint meeting with the EQC and OWEB. Chair Eden is continuing to participate 
in the Governor's Executive Review Panel on the Commission's behalf. 

E. Approval of Minutes 
The following corrections were made to the minutes from the September 28-29, 2000 meeting. On page 
6, Commissioners' Report, line 3 should read " ... staff on their interactions with the community. She also 
indicated that she attended the Eugene/Springfield Metropolitan Wastewater Treatment Plan meeting. " 
A motion was made by Vice Chair Van Vliet to approve the September 29-30, 2000 minutes as corrected. 
Commissioner Reeve seconded the motion and it carried with four "yes" votes. 

A motion was made by Vice Chair Van Vliet to approve the minutes of the November 6, 2000 meeting. 
The motion was seconded by Commissioner Malarkey and carried with four "yes" votes. 

K. Rule Adoption: Mediation Confidentiality Rules 
Dawn Jansen, Personnel Officer, presented the rule adoption requests for Confidentiality and 
Inadmissibility of Mediation Communications, and Confidentiality and Inadmissibility of Workplace 
Interpersonal Dispute Mediation Communications. She described what types of mediations the two rules 
would cover. Presently mediations involving state agencies are not confidential unless the agency has 
adopted these rules allowing for confidentiality. The rules were written by the Department of Justice and 
major modifications to the rules were not authorized. The rules apply only to mediations, and simply give 
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the agency the option of making mediation communications confidential and do not require confidentiality. 
Although the agency has not had much experience using mediation, when the occasion has risen, the 
parties were not interested in participating since confidentiality could not be offered. 

Commissioner Van Vliet asked if arbitration proceedings were different, and legal counsel responded that 
arbitration was a separate process. 

A motion was made by Vice Chair Van Vliet to adopt both sets of rules as presented. It was seconded by 
Commissioner Malarkey and carried with four "yes" votes. 

L. Rule Adoption: Repeal of the Water Quality Certification Rules for Grazing 
Activities 

Mike Llewelyn, Water Quality Division Administrator, and Susan Greco, Rules Coordinator, presented a 
request to repeal rules that established a program of issuing 401 certifications for grazing on federal 
lands. In 1996 a federal district court entered a judgment directing the U.S. Forest Service to require 
permit applicants to receive 401 water quality certification before issuing or renewing grazing pemiits. 
The Department and Oregon Department of Agriculture adopted joint rules to provide for the process for 
issuing these certifications. In 1998 the 9th Circuit Court of Appeals reversed the district court decision. 
These rule changes delete all rules and portion of rules which related to these certifications. 

A motion was made by Vice-Chair Van Vliet to adopt the rule changes as proposed by the Department. 
Commissioner Reeve seconded the motion and it carried with four "yes" votes. 

The meeting recessed for the evening; it resumed at 8:35 a.m. on December 1, 2000. 

F. Informational Item: Discussion on Total Maximum Daily Loads {TMDLs) 
and an Update on the Tualatin River Basin Rule 

Dick Pedersen, Manager of the Watershed Management Section, provided an update of the TMDL 
program. The TMDL schedule was included in an agreement with the Environmental Protection Agency 
signed in February 2000. In July 2000, Federal District Judge Hogan signed a consent order settling a 
lawsuit between EPA and Environmental Organizations. That order further binds EPA to ensure TMDLs 
are established per the Oregon schedule. 

Dick reported that EPA approved the Upper Grande Ronde TMDL in the Spring of 2000. The Tualatin 
TMDL public comment period recently closed and the Department is reviewing comments from 
approximately 60 individuals and organizations as it prepares the final TMDL for submittal around the first 
of the year. The public comment period for TMDLs for the Umatilla Basin and South Fork Coquille has 
closed. The Department anticipates submitting them to EPA for final approval shortly after the first of the 
year. TMDLs forthe Upper Klamath, Spraque, Williamson, Hood, and Tillamook will soon be out for 
public review and comment. The Willamette Basin TMDLs are on track for completion by the end of 
2003. The Department received funding from the last legislative session to hire 5.5 FTEs to complete 
TMDLs for 9 of the 12 Willamette Sub-basins and the mainstem Willamette River on this more aggressive 
schedule. Staff has been hired and is working to complete the task on time. The Department is seeking 
continued funding from the legislature to finish this task. 

The Department will be working on a general TMDL rule that will be scheduled to go before the 
Commission in the later part of 2001. This is following direction from the Commission in 1990 that 
suggested all individual TMDLs do not need to be in rule. The reasons included standards in rule are the 
basis for TMDLs; waste load allocations are regulated through NP DES permits; the Department has 
agreements with the Oregon Department of Agriculture and the Oregon Department of Forestry on 
implementing TMDL load allocations on agricultural land and state and private forests; and just the 
numerous TMDLs to be completed over the next several years would overload the Commission. Some 
other issues that could be addressed in the general rule are consistency with the EPA Agreement and 
Court Order; public involvement; what a Department TMDL Order would look like; EQC review or other 
EQC roles; format of Record of Decision or Findings document; any specific rule making needs; and other 
policy issues that may come up. 

Andy Schaedel, Northwest Region TMDL Manager, discussed the proposal to repeal the Tualatin TMDL 
rule. The draft Tualatin TMDL public comment period ended October 27, 2000. The proposed TMDL is 
a package that includes revision of Phosphorus and Ammonia TMDLs and new TMDLs for temperature, 
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bacteria and Total Volatile Solids. The Department has proceeded with rule making to repeal the existing 
Tualatin TMDL rule for ammonia and phosphorus, which would take aeffect with EPA approval of 
new/modified TMDLs. In 1988 the Tualatin TMDL was the first one established in Oregon, and was also 
established in the following by rule (OAR 340-41-0470(9)): 

• the total phosphorus and ammonia Total Maximum Daily Loads (TMDLs), expressed in terms of 
monthly median concentrations at the mouths of tributaries and along the mainstem of the Tualatin 
River (which were submitted to the Environmental Protection Agency (EPA) and subsequently 
approved); 

• requirements for program plans to be submitted to the Department; and 
• a date for achieving the concentrations. 

The rule repeal package is out for pubic comment from November 15 to December 19 with a hearing on 
December 18. The Department will come back to the January EQC meeting for the repeal of the Tualatin 
Rule. The reason for suggesting rule repeal is to put the Tualatin on similar basis as other TMDLs, 
implementing through a Department Order and using programs that have been subsequently developed 
for implementation including storm water permits, SB101 O plans, FPA and other authorities. 

G. Consideration of Tax Credit Requests 
Larry Knudsen, legal counsel to the Commission, told the Commission that the Portland General Electric 
Order for preliminary certification of the Independent Spent Fuel Storage Installation was not complete. 
There was little or no legal ramifications to the delay because PGE would not be able to take advantage 
of the tax credit until after final certification. The Order will be ready for the January EQC meeting. 

Maggie Vandehey, Tax Credit Manager, presented this item. She also indicated that John Ledger 
distributed the Topic discussion document on deadline for filing applications on September 191

" to the AOI 
membership. This is the same document that was part of the July 14, 2000 agenda. The Commissioners 
agreed upon December 19, 2000 for the annual tax credit year-end special telephone meeting. 

There were 61 applications presented in the Staff Report and ifs Addendum. The Addendum corrected 
Leupold & Stevens' application number 5423. Staff asked to remove Western Bank application numbers 
5471 and 5491 from the agenda. The required written notice of the EQC meeting did not reach the 
applicant and she would include the applications in the telephone meeting. 

The deadline for submitting Pollution Prevention tax credit applications is December 31'1 of this year. It 
was a 4-year pilot program established by the 1995 Legislature. The program focus was to provide an 
incentive to eliminate chemicals that cause significant health effects; specifically as used by dry cleaners, 
electroplaters and halogenated solvent users. 

APPROVALS 
Ms. Vandehey discussed Willamette Industries application number 4979, and Smurfit Newsprint 
Corporation application number 5236. These applications had been on previous EQC agendas. 

Mr. Thomas R. Wood, counsel for Smurfit Newsprint Corporation and Mr. Mike Hibbs, Manager of 
Technical and Compliance Services for Smurfit, presented the applicant's position regarding application 
5236. Mr. Wood presented oral testimony consistent with the letter included with the Staff Report 
(Thomas R. Wood to Ms. Maggie Vandehey dated September 26, 2000). 

Chair Eden asked if any Commissioners need to recuse themselves. Vice Chair Van Vliet indicated he 
had a conflict of interest on application number 4979; Commissioner Reeve had a conflict of interest on 
application number 5480 and Chair Eden had a conflict of interest on application number 5345. 

A motion was made by Vice Chair Van Vliet for approval of the tax credits found in attachment A 
excluding application numbers 5471, 5491, 4979, 5480, and 5345. It was seconded by Commissioner 
Malarkey and carried with four "yes" votes. A motion was made by Commissioner Malarkey to approve 
application number 4979. It was seconded by Commissioner Reeve and carried with three "yes" votes. 
Vice chair Van Vliet abstained. A motion was made by Vice Chair Van Vliet to approve application 
number 5345. It was seconded by Commissioner Malarkey and carried with three "yes" votes. Chair 
Eden abstained. A motion was made by Vice Chair Van Vliet to approve application number 5480. It was 
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seconded by Commissioner Malarkey and carried with three "yes" votes. Commissioner Reeve 
abstained. 

Application 
No. 

Media Applicant Certified Cost Percent 
Allocable 

Value Action 

4979 Air !Willamette Industries, Inc. Jm $ 638,662:m 100%! $ 319,331 I Approve 

• 5236 ' Air Smurfit Newsprint Corp. $ 24, 1841 100% $ 12,092 Approve 
~· 527-1--, Air Eagle-PicherMinerals i $ 1,415,430J 100% $ 707,7151 Approve 
1- 5314 I Plastics Agri-Plas: Inc. ·++-$-- 4989 ,,28496~11 100% $ 24,4461 fa,pprove 
' · 5332 I Noise !Oregon Steel Mills, Inc. 100% $ 49,6231 Approve 

'I --~-~~~- ~~~~ l~~~g~:e~tt:l~lils, Inc. tm-f 2;:::~~1- m-m ~~~~-:f-l $_$ __ 1_··~_!_:~-·~-·~-.!-----~~~~~~: 
, 5361 FB !Indian Brook, Inc. $ 155,9701 100% $ 77,9851 Approve 

5402 . Air 1ESCO Corporation $ 531,950; 100% $ 265,9751 Approve 

I mms5\4\009~··· .-lm-~AFaB~er l~~~~~r~~~f~~I : 84~:~~: ~~~~· $$ 42::~:~! ~~~~~~: 
!McKee Farms I $ 14,857! 100% $ 7,4291 Approve 

i 5~ Air [Lanz Cabinet Shop, Inc. T $ 154,264
1 

100% $ 77;1321-- Approve 

1,

- 55441145 sswwm ILanzCabinetShop, Inc. $mm 3,300J ioo0;,: $ 1,65Qlm Approve 
_ ILanz Cabinet 8_hop, Inc. $ 55,000 85% $ 23,375 Apprm1_e 

5416 Air LANZ Cabinet Shop, 1-nc-.~~-$-- 390,0ool 91% $ 177,4501 Approve 

~ 5417_~_-A-ir-~LA-N-Z Cabinet Shops,_ln_c_.-+-_$ ___ 13,0~~---1_00_% $ ~66_,,58_08 __ 
6
01 Approve 

I- 5421 FB James Van Leeuwen $ 13, 7721 100% $ Approve 

1--:-:;~ __ I ~~~sr i~:~;~dE~:il;~evens, Inc. I : 
1 ~~::~~1 1~~~ : ~~:~:~I- ~~~~~~: 

4__ i Water Rejuvenation, Inc. ----{!-~$--79,-90-9-+j----10-0-01<--Tol $ 39,9551 Approve 
5426 -+-W~a-te-r-1clP~o~rt.land General Electric i $ 81,7811 100% $ 40,891 1 Approve 

'L···· 5431 i Air Fujimi Arriericainc. + $ ---- 61,3561 100°Vo-+--$--3-0,678 1 Approve 

_ 5432 Ii PAeirrc Times Litho, Inc. -~1_$ __ 284,119JI 100% $ 142,060 Approve 
5433 . Thomas Joseph, Inc. $ 7,867 100%i $ 3,934 Approve 

~36 ! USTs ;Traughber Oil Comp_a_ny-~i -$ 75_,4_6_5+-I ---79% $---29-,-8-09--e,-A-pprove 

L_ 5438 f USTs !Cornelius Fast Serv I $ 493,653, 94% $ 232,0171 Approve 

_I -_--:--~1; I P~a~~~sl~~n;~~:;~:t~~~~~~·~~~m : 3~!:f~~lm 1 ~~~ $$ 15~:~~~1 ~~~~~~: 
I 5 ... 444 I USTs 'Truax Harris Energy I.Le $ 275,0201 93%. $ i27,884i Approve 

IE::-- -I ~:2:mJH:l~e~=~~:r;~~:~i~~fceJ-- ! ~~~:i~~I 1~~~' :$ ---~!~:~~~! ~~~~~~: 
L_ 

I 

5451 +-~--fstein Oil Co., Inc. i- $ 7,7581 100%1 $ 3,879] Approve 
__,_,u~sTs]steiii Oil co., 1~C: $ 36,il37! 100%1 $ 18,019 Approve 

USTs The Jerry Brown Co., Inc. $ 153,1951 92%1 $ 70,4701 Approve 
5452 
5454 
5455 
5457 
5461 

CFC IDailey'sTire&Auto $ 1,aoo[ 100%! $ 9001 Approve 
USTs 1 Stein Oil Co.; Inc. m-m-" $ --6-,6-0-5-+l---100%[ $ __ m3,~~2L Approve 

Air Riverview Abbey - i-~$--16,2631 - 100% $ 8,132' Approve 
Mausoleum I . 

100% $ 5464 I Plastics Ernst Manufacturing Inc. $ 45,0001 22,5001 Approve 
. 5466 I Air - - Forrest Paint Co. $ 35~,8-4~0c1--- 17,9201 Approve 
~ 5469--'-sw 

1

Rexius Forest Ely-Products I $ -- 49,7651 24,8831 Approve-
100°/o' $ 

----
100% $ 

~4!~- i water IArt&j\nn Hop_ ---T $ 38_,4_8_1~l ___ -=:_-=-+------i_9,?~1 .... 100% $ 
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DENIALS 
Commissioner Reeve noted the Department recommended denial of the CyaChem Analyzer presented in 
application number 5286. He asked if this was because the control require human intervention. Ms. 
Vandehey said, "yes" and explained that the claimed facility does not reduce or eliminate industrial waste 
with the use of a treatment works as required by statue. It triggers an alamn for a person to take 
corrective action. The Commission suggested the Department may want to reconsider that manual 
intervention as a valid response to taking corrective action to an error condition. Ms. Vandehey 
suggested removing application 5286 and the Department would provided additional analysis for the 
Commission. The Commission agreed it was not necessary for this application. 

Vice Chair Van Vliet indicated he would have to recuse himself from voting on application numbers 5299 
and 5167. A motion was made by Commissioner Malarkey to deny application numbers 5299 and 5197. 
It was seconded by Commissioner Reeve and carried with three "yes" votes. Vice Chair Van Vliet 
abstained. A motion was made by Commissioner Malarkey to deny application numbers 5276 and 5286. 
It was seconded by Commissioner Reeve and carried with four "yes" votes. 

[ 5167 Air IWillamette Industries $ . 38,267] 100%1 $ 19,1331 Deny 
-~S276 Water Teledyne Industries, Inc. / $ 132,7051 100% $ . 66,3531 Deny-

- . ---~~~-8-9: ---;~:~:~ ~:~~:ii~~~~~t~~:~;nl~~-·-1---~- -~~:~~~r----- rn~~1-}-m-+~:~~~1- .. -~~-~~-
REJECTIONS 
Ms. Vandehey discussed Mitsubishi Silicon America applications 5049, 5100, 5101, 5102, 5103, 5104, 
and 5105 presented for rejection. These applications had been on the EQC agenda a number of times. 

A motion was made by Vice Chair Van Vliet to reject the following applications. It was seconded by 
Commissioner Reeve and carried with four "yes" votes. 



TRANSFERS 
Ms. Vandehey presented certificates numbered 4063 and 4067 for transfer. A motion was made by Vice 
Chair Van Vliet to approve the following transfers. It was seconded by Commissioner Malarkey and 
carried with four "yes" votes. 

----- - ~~--~ --~--

Certificate# 4063 to Waste Management of Oregon, Incorporated Transfer 

Certificate# 4067 to Lebold Business Development Transfer 

H. Rule Adoption: Acid Rain and New Source Performance Standards 
Andy Ginsburg, Air Quality Division Administrator, and Mark Fisher, Air Quality staff, presented a 
summary of the proposed rules for adopting by reference updates to federal Acid Rain and New Source 
Performance Standards (NSPS). New sources would be informed of the rules during the initial permitting 
action (e.g., issuance of an Air Contaminant Discharge Permit), which occurs prior to when a Title V or 
Acid Rain application is due. 

Commissioner Malarkey asked whether these rules would also apply to sources in Washington. Staff 
responded that since these are federal rules they should apply to all sources in the U.S., but it is not 
known when Washington has or will adopt the revisions as part of their regulations. 

A motion was made by Vice Chair Van Vliet to approve the rules as written. It was seconded by 
Commissioner Malarkey and carried with four "yes" votes. 

I. Rule Adoption: Lane County Regional Air Pollution Authority (LRAPA) Title 
34, Permit Fees and State Implementation Plan (SIP) Revision 

Andy Ginsburg, Air Quality Administrator, and Loretta Pickerell, Air Quality staff presented this agenda 
item. LRAPA revised its Title 34 permit rules, primarily to raise permit fees, and the Commission now 
needed to adopt LRAPA's revisions as amendments to Oregon's SIP. LRAPA's fees are slightly lower 
than those DEQ charges comparable sources elsewhere in the state. DEQ and LRAPA calculate 
program costs differently and use a different mix of revenue sources to fund their permit programs. 
LRAPA's Title 34 revisions raised fees in part to bring them closer to DEQ's. 

Commissioner Van Vliet further questioned whether LRAPA should continue to exist as the only local air 
quality authority in Oregon, or whether DEQ should assume its functions. Staff explained LRAPA 
periodically reviews this issue and has consistently chosen to retain local control of air quality matters, as 
is its prerogative under Oregon law. They also noted that local air quality authorities are common in 
other states, including California and Washington, and are encouraged under the Clean Air Act. When 
asked whether DEQ requires gas-fired boilers operating without oil-fired backup units and emitting below 
threshold levels of pollutants to obtain permits, staff indicated DEQ does not, and this is one of a few 
sources for which LRAPA, but not DEQ, requires permits. 

A motion was made by Commissioner Reeve to adopt the amendments to the SIP. It was seconded by 
Vice Chair Van Vliet and carried with four "yes" votes. 

J. Rule Adoption: Rules Regarding Open Burning 
Andy Ginsburg, Air Quality Administrator, and Kevin Downing, Air Quality planning staff, presented this 
item. The rules are part of a larger program process improvement review for air quality and are intended 
to improve environmental protection, harmonize the rules with statutory authority and streamline 
administration of the program. The Clean Air Act is silent on the practice of open burning but these rules, 
being in the State Implementation Plan, are a part of the state's commitment to cleaner air in Oregon. In 
specific circumstances open burning rules have been more closely tied to nonattainment issues. LRAPA 
has their own set of rules regarding open burning that match the Department's rules for stringency. 

When asked how slash burning is managed on private, state and federal lands, Staff indicated it is 
coordinated through a Smoke Management Plan that describes how burn decisions are to be made and 
coordinated on state, federal and private lands subject to the plan. This plan is implemented primarily by 
the Oregon Department of Forestry. 
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Cooperation with local fire districts occurs when suspected violations of the Department's burning rules 
are referred to Department staff for follow-up and potential enforcement action. The Department has 
limited staff to devote to open burning enforcement and relies heavily on this form of cooperation to make 
the program work. A significant number of penalties are written to enforce open burning rules. The 
proposed rules provide an opportunity to delegate all or portions of the open burning program to local 
jurisdictions when they have expressed an interest and are able to take on that responsibility. 

Commissioner Reeve asked about the definition of an agricultural operation. Staff replied that the test 
was established in rule and required evidence of operations connected to the raising of produce or 
livestock and at least an intention of making a profit. The Department's definition was based on statutory 
language in ORS 215 and the Right to Farm laws. 

A motion was made by Vice Chair Van Vliet to adopt the rules as presented as an amendment to the SIP. 
Commissioner Reeve seconded the motion and it carried with four "yes" votes. 

There was no public comment. There being no further business, the meeting was adjourned at 11 :35 
a.m. 
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Minutes are not final until approved by the EQC 

Environmental Quality Commission 
Minutes of the Two Hundred and Ninetieth Meeting 

November 29, 30 and December 1, 2000 
Summit and Regular Meeting 

On November 29, 2000, the Environmental Quality Commission (EQC) held a summit with senior 
Department of Environmental Quality (DEQ) staff at the Heathman Hotel, 1001 SW Broadway, Portland, 
Oregon. On November 30 and December 1, 2000 the Commission met for its regular meeting at DEQ 
headquarters, 811 SW Sixth, Portland, Oregon. The following Environmental Quality Commission 
members were present on all three days: 

Melinda Eden, Chair 
Tony Van Vliet, Vice-Chair 

Mark Reeve, Member 
Deirdre Malarkey, Member 

Also present were Larry Knudsen, Assistant Attorney General, Oregon Department of Justice (DOJ) on 
November 30 and December 1, 2000; Stephanie Hallock, Director, Department of Environmental Quality 
(DEQ); and other staff from DEQ. 

Note: The Staff reports presented at this meeting, which contain the Department's recommendations, are 
on file in the Office of the Director, 811 SW Sixth Avenue, Portland, Oregon 97204. Written material 
submitted at this meeting is made a part of the record and is on file at the above address. These written 
materials are incorporated in the minutes of the meeting by reference. 

The summit began at 10:00 a.m. November 29, 2000. Jennifer Yocum facilitated the meeting. A 
summary of the day's proceedings is attached. The summit ended at 3:55 p.m. 

The regular meeting was called to order by Chair Eden at 10:05 a.m. on Thursday, November 30, 2000. 
The following topics were discussed. 

A. Action Item: Contested Case No. WMC/T-ER-107 Dan's Ukiah Service 
Larry Knudsen, Commission legal counsel, introduced the contested case. No Commissioner had a 
conflict of interest with this case. A Proposed Final Order prepared by Ken L. Betterton, Hearings Officer, 
in the matter of Daniel Vincent doing business as Dan's Ukiah Service was reviewed. The Hearings 
Officer had conducted a hearing on Mr. Vincent's appeal of the Notice of Violation, Department Order and 
Assessment of Civil Penalty which DEQ had issued to Mr. Vincent. The Proposed Order would dismiss 
uphold the Department Order, finding that Mr. Vincent coula not comply or had alreaay satisfactorily 
complied with the Order. It would also uphold penalties DEQ assesse4ing a penalty of $57,200 for 
storing gasoline and diesel fuel in underground storage tanks and periodically dispensing such fuels from 
the tanks without first obtaining an underground storage tank general operating permit registration and 
$6,600 for failing to permit a DEQ representative to have access to Mr. Vincent's records to underground 
storage tanks. 
DEQ was represented by Les Carlough, Manager of the Statewide Enforcement Section. Daniel Vincent 
was represented by his father, Doug Vincent. The Commission heard both parties arguments from the 
Department and Mr. Vincent. 

A motion was made by Commissioner Malarkey to uphold the Hearings Officer's report with no 
alterations. There was seconded by Chair Eden. A role call vote was taken: Commissioner Malarkey, 
yes; Vice Chair Van Vliet, no; Commissioner Reeve, no; Chair Eden, yes. The motion failed. During 
further deliberations, the Commission had additional questions for Mr. Vincent, who had left the meeting 
before its conclusion. A motion was made by Vice Chair Van Vliet to hold over making a final decision 
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until the January meeting. It was seconded by Commissioner Malarkey and carried with four "yes" votes. 
The Commission directed that, in the interim, Mr. Vincent be recontacted to determine if he would be 
willing to submit financial records in support of his claim of financial incapacity. 

B. Action Item: Contested Case No. WMC/SW-NWR-98-249 Stark Trucking Inc. 
Larry Knudsen, Commission legal counsel, introduced the contested case hearing decision in the Stark 
Trucking, Inc. case. No Commissioner had a conflict of interest in this case. DEQ issued the company a 
Notice of Civil Penalty assessing Stark Trucking a $8,850 penalty for operating a solid waste disposal site 
without a permit in Salem, and ordered removal of the waste. The company appealed, and the Hearings 
Officer upheld the order and ruled that the company owed a penalty of $8,600. Larry Cwik, 
Environmental Law Specialist with the Statewide Enforcement Section, represented DEQ. The EQC also 
asked some questions of Bob Barrows, manager of DE Q's Western Region Solid Waste Program. Duane 
Stark, president of Stark Trucking, represented the company. 

After hearing both parties and after deliberation a motion was made by Vice Chair Van Vliet to uphold the 
Hearings Officer's finding that the company was in violation, and ruled that the company was liable for the 
$8,600 penalty decided by the Hearings Officer. The Commission modified the hearings officer's order to 
provide that the company was to come into compliance with the Department's solid waste permitting 
requirements within 20 days or operate under rules that do not require a permit. The motion was 
seconded by Commissioner Reeve and carried with four "yes" votes. The Commission asked that the 
Order be signed by Stephanie Hallock, DEQ Director, on their behalf. 

C. Informational Item: Presentation by Bonneville Power Administration 
Regarding Power Marketing and Water Quality 

This item was postponed until the March 2001 EQC meeting. 

D. Action Item: US Fish and Wildlife Services Request for a Waiver to the 
Total Dissolved Gas of the Water Quality Standard 

Mike Llewelyn, Water Quality Division Administrator, and Russell Harding, Columbia River Coordinator, 
Water Quality Division presented this item. 

Fred Olney, Senior Fisheries Specialist and Steve Olhaussen, Principal Biologist from the U.S. Fish and 
Wildlife Seivice requested a variance to the total dissolved gas water quality standard for a ten-day period 
in March 2001. At that time, approximately 5.3 million fall Chinook salmonid smolts will be released from 
the Spring Creek National Fish Hatchery. The variance is required to enable water to be spilled to assist 
these outmigrating smolts past Bonneville Dam. These fish are important to the U.S.-Canada treaty 
ocean fisheries, as well as to Columbia River commercial/Tribal and recreational fisheries. Having these 
fish available for hatvest results in fewer threatened and endangered Columbia and Snake River fish 
being taken. The U.S. Geological Sutvey will conduct physical monitoring of total dissolved gas levels for 
the period of this spill to ensure compliance with the variance. Additionally, biological monitoring of fish 
will be conducted on two days during the spill. Specimens will be collected by beach seining and will be 
examined by variable power dissecting microscopes. 

The Commission noted the ten-day period approved for 2000 had been truncated by the action agencies 
due to operational considerations. The Commission expressed its concern that when they grant these 
requests for variances for a ten-day period they expect it be implemented fully. Staff indicated a multi­
agency technical management Committee meets weekly to make these decisions. Ultimately, however, 
these decisions rest with the U.S. Army Corps of Engineers. 

A motion was made by Commissioner Reeve to adopt the findings and to adopt the order attached to the 
staff report with the modification that the U.S. Fish and Wildlife Seivice notify the Director 24 hours prior 
to the beginning of the spill. Commissioner Malarkey seconded the motion and it carried with four "yes" 
votes. Stephanie Hallock, DEQ Director, will sign the order on the Commission's behalf. 

N. Director's Report 
A new position has been created in the Director's office to seive the dual role as special assistant to both 
the director and the Environmental Quality Commission (EQC). This position should be filled within two 
months. The person in this position will supervise the Director's office support staff. They will handle all 
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administrative matters for the EQC and the Director's office and will supervise rules coordination work. 
Kitty Purser will move into a new role of affirmative action outreach for DEQ within Human Resources. 

The Enforcement Section will move to the Director's Office from Northwest Region to provide cross media 
coordination, integration with program compliance activities, and personal oversight by the Director. The 
Deputy Director is managing the transition, scheduled to be complete by early spring. 

The Director has requested the Department of Administrative Services appoint Joni Hammond and Kerri 
Nelson to permanent positions as Division Administrators (DA) in DEQ's Eastern and Western regions. 
Both Joni and Kerri, who competed internally for the positions, have been serving in interim capacity for 
some time. Paul Slyman will remain as acting DA in the Environmental Cleanup Division through the 
legislative session when DEQ will know if the agency is provided with an additional DA position as 
requested in the budget. Sally Puent will remain as acting DA in Waste Prevention and Management 
through the legislative session. 

DEQ is waiting for an analysis on Measure 7 by the Attorney General. The Department has been advised 
not to speculate publicly on potential impacts. 

Portland Harbor was listed on the National Priorities List (NPL) on November 30 in the Federal Register. 
Taylor Lumber & Treating (Sheridan) will be proposed for listing on the NPL in the same issue of the 
Federal Register. The proposal marks the start of a formal 60-day public comment period. 

The Oregon State Police served a search warrant on November 14 to Thomas William Higgens, 35, a 
former DEQ vehicle inspector suspected of falsifying vehicle emission tests. Over the past five months, 
DEQ and DMV have been working with the State Police in an ongoing investigation of potential forgery of 
certificates required for vehicle registration. In May 1999, DEQ fired Higgens for falsifying test certificates 
at a vehicle test station. The Vehicle Inspection Program was the source of another news story when 
Portland station KA TU-TV did a report about DMV issuing multiple trip-permits to vehicle owners who do 
not pass the DEQ test. DMV is proposing legislation in 2001 that would limit the number of trip permits 
issued to a single vehicle. DEQ supports efforts made by DMV to make sure that trip permits serve their 
intended functions and are not abused. 

The Governor's Budget is scheduled for release on December 1. DEQ is hopeful that cuts to general 
fund in the water quality program will be restored. Even with general fund restorations, fee increases will 
be needed in several programs, ifthe Governor includes DEQ fee-related packages in his budget. The 
Department will briefthe EQC on the Governor's recommended budget at the January meeting. 

M. Commissioners' Reports 
Commissioner Malarkey reported on the meetings she had been attending in the Eugene area. 
Commissioner Reeve as the Commission's representative to the Oregon Water Enhancement Board 
(OWEB) is encouraging a joint meeting with the EQC and OWEB. Chair Eden is continuing to participate 
in the Governor's Executive Review Panel on the Commission's behalf. 

E. Approval of Minutes 
The following corrections were made to the minutes from the September 28-29, 2000 meeting. On page 
6, Commissioners' Report, line 3 should read " ... staff on their interactions with the community. She also 
indicated that she attended the Eugene/Springfield Metropolitan Wastewater Treatment Plan meeting. " 
A motion was made by Vice Chair Van Vliet to approve the September 29-30, 2000 minutes as corrected. 
Commissioner Reeve seconded the motion and it carried with four "yes" votes. 

A motion was made by Vice Chair Van Vliet to approve the minutes of the November 6, 2000 meeting. 
The motion was seconded by Commissioner Malarkey and carried with four "yes" votes. 

K. Rule Adoption: Mediation Confidentiality Rules 
Dawn Jansen, Personnel Officer, presented the rule adoption requests for Confidentiality and 
Inadmissibility of Mediation Communications, and Confidentiality and Inadmissibility of Workplace 
Interpersonal Dispute Mediation Communications. She described what types of mediations the two rules 
would cover. Presently mediations involving state agencies are not confidential unless the agency has 
adopted these rules allowing for confidentiality. The rules were written by the Department of Justice and 
major modifications to the rules were not authorized. The rules apply only to mediations, and simply give 
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the agency the option of making mediation communications confidential and do not require confidentiality. 
Although the agency has not had much experience using mediation, when the occasion has risen, the 
parties were not interested in participating since confidentiality could not be offered. 

Commissioner Van Vliet asked if arbitration proceedings were different, and legal counsel responded that 
arbitration was a separate process. 

A motion was made by Vice Chair Van Vliet to adopt both sets of rules as presented. It was seconded by 
Commissioner Malarkey and carried with four "yes" votes. 

L. Rule Adoption: Repeal of the Water Quality Certification Rules for Grazing 
Activities 

Mike Llewelyn, Water Quality Division Administrator, and Susan Greco, Rules Coordinator, presented a 
request to repeal rules that established a program of issuing 401 certifications for grazing on federal 
lands. In 1996 a federal district court entered a judgment directing the U.S. Forest Service to require 
permit applicants to receive 401 water quality certification before issuing or renewing grazing permits. 
The Department and Oregon Department of Agriculture adopted joint rules to provide for the process for 
issuing these certifications. In 1998 the 9th Circuit Court of Appeals reversed the district court decision. 
These rule changes delete all rules and portion of rules which related to these certifications. 

A motion was made by Vice-Chair Van Vliet to adopt the rule changes as proposed by the Department. 
Commissioner Reeve seconded the motion and it carried with four "yes" votes. 

The meeting recessed for the evening; it resumed at 8:35 a.m. on December 1, 2000. 

F. Informational Item: Discussion on Total Maximum Daily Loads (TMDLs) 
and an Update on the Tualatin River Basin Rule 

Dick Pedersen, Manager of the Watershed Management Section, provided an update of the TMDL 
program. The TMDL schedule was included in an agreement with the Environmental Protection Agency 
signed in February 2000. In July 2000, Federal District Judge Hogan signed a consent order settling a 
lawsuit between EPA and Environmental Organizations. That order further binds EPA to ensure TMDLs 
are established per the Oregon schedule. 

Dick reported that EPA approved the Upper Grande Ronde TMDL in the Spring of 2000. The Tualatin 
TMDL public comment period recently closed and the Department is reviewing comments from 
approximately 60 individuals and organizations as it prepares the final TMDL for submittal around the first 
of the year. The public comment period for TMDLs for the Umatilla Basin and South Fork Coquille has 
closed. The Department anticipates submitting them to EPA for final approval shortly after the first of the 
year. TMDLs for the Upper Klamath, Spraque, Williamson, Hood, and Tillamook will soon be out for 
public review and comment. The Willamette Basin TMDLs are on track for completion by the end of 
2003. The Department received funding from the last legislative session to hire 5.5 FTEs to complete 
TMDLs for 9 of the 12 Willamette Sub-basins and the mainstem Willamette River on this more aggressive 
schedule. Staff has been hired and is working to complete the task on time. The Department is seeking 
continued funding from the legislature to finish this task. 

The Department will be working on a general TMDL rule that will be scheduled to go before the 
Commission in the later part of 2001. This is following direction from the Commission in 1990 that 
suggested all individual TMDLs do not need to be in rule. The reasons included standards in rule are the 
basis for TMDLs; waste load allocations are regulated through NPDES pennits; the Department has 
agreements with the Oregon Department of Agriculture and the Oregon Department of Forestry on 
implementing TMDL load allocations on agricultural land and state and private forests; and just the 
numerous TMDLs to be completed over the next several years would overload the Commission. Some 
other issues that could be addressed in the general rule are consistency with the EPA Agreement and 
Court Order; public involvement; what a Department TMDL Order would look like; EQC review or other 
EQC roles; format of Record of Decision or Findings document; any specific rule making needs; and other 
policy issues that may come up. 

Andy Schaedel, Northwest Region TMDL Manager, discussed the proposal to repeal the Tualatin TMDL 
rule. The draft Tualatin TMDL public comment period ended October 27, 2000. The proposed TMDL is 
a package that includes revision of Phosphorus and Ammonia TMDLs and new TMDLs for temperature, 
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bacteria and Total Volatile Solids. The Department has proceeded with rule making to repeal the existing 
Tualatin TMDL rule for ammonia and phosphorus, which would take aeffect with EPA approval of 
new/modified TMDLs. In 1988 the Tualatin TMDL was the first one established in Oregon, and was also 
established in the following by rule (OAR 340-41-0470(9)): 

• the total phosphorus and ammonia Total Maximum Daily Loads (TMDLs), expressed in terms of 
monthly median concentrations at the mouths of tributaries and along the mainstem of the Tualatin 
River (which were submitted to the Environmental Protection Agency (EPA) and subsequently 
approved); 

• requirements for program plans to be submitted to the Department; and 
• a date for achieving the concentrations. 

The rule repeal package is out for pubic comment from November 15 to December 19 with a hearing on 
December 18. The Department will come back to the January EQC meeting for the repeal of the Tualatin 
Rule. The reason for suggesting rule repeal is to put the Tualatin on similar basis as other TMDLs, 
implementing through a Department Order and using programs that have been subsequently developed 
for implementation including storm water permits, SB101 O plans, FPA and other authorities. 

G. Consideration of Tax Credit Requests 
Larry Knudsen, legal counsel to the Commission, told the Commission that the Portland General Electric 
Order for preliminary certification of the Independent Spent Fuel Storage Installation was not complete. 
There was little or no legal ramifications to the delay because PGE would not be able to take advantage 
of the tax credit until after final certification. The Order will be ready for the January EQC meeting. 

Maggie Vandehey, Tax Credit Manager, presented this item. She also indicated that John Ledger 
distributed the Topic discussion document on deadline for filing applications on September 19th to the AOI 
membership. This is the same document that was part of the July 14, 2000 agenda. The Commissioners 
agreed upon December 19, 2000 for the annual tax credit year-end special telephone meeting. 

There were 61 applications presented in the Staff Report and its Addendum. The Addendum corrected 
Leupold & Stevens' application number 5423. Staff asked to remove Western Bank application numbers 
5471 and 5491 from the agenda. The required written notice of the EQC meeting did not reach the 
applicant and she would include the applications in the telephone meeting. 

The deadline for submitting Pollution Prevention tax credit applications is December 31 '1 of this year. It 
was a 4-year pilot program established by the 1995 Legislature. The program focus was to provide an 
incentive to eliminate chemicals that cause significant health effects; specifically as used by dry cleaners, 
electroplaters and halogenated solvent users. 

APPROVALS 
Ms. Vandehey discussed Willamette Industries application number 4979, and Smurft Newsprint 
Corporation application number 5236. These applications had been on previous EQC agendas. 

Mr. Thomas R. Wood, counsel for Smurfit Newsprint Corporation and Mr. Mike Hibbs, Manager of 
Technical and Compliance Services for Smurft, presented the applicant's position regarding application 
5236. Mr. Wood presented oral testimony consistent with the letter included with the Staff Report 
(Thomas R. Wood to Ms. Maggie Vandehey dated September 26, 2000). 

Chair Eden asked if any Commissioners need to recuse themselves. Vice Chair Van Vliet indicated he 
had a conflict of interest on application number 4979; Commissioner Reeve had a conflict of interest on 
application number 5480 and Chair Eden had a conflict of interest on application number 5345. 

A motion was made by Vice Chair Van Vliet for approval of the tax credits found in attachment A 
excluding application numbers 5471, 5491, 4979, 5480, and 5345. It was seconded by Commissioner 
Malarkey and carried with four "yes" votes. A motion was made by Commissioner Malarkey to approve 
application number 4979. It was seconded by Commissioner Reeve and carried with three "yes" votes. 
Vice chair Van Vliet abstained. A motion was made by Vice Chair Van Vliet to approve application 
number 5345. It was seconded by Commissioner Malarkey and carried with three "yes" votes. Chair 
Eden abstained. A motion was made by Vice Chair Van Vliet to approve application number 5480. It was 
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seconded by Commissioner Malarkey and carried with three "yes" votes. Commissioner Reeve 
abstained. 

Application Media Applicant Certified Cost Percent Value Action 
No. Allocable 

319,3311 Approve 
.................... I 

12,0921 Approve 
707,715' Approve 

24,446 Approve 

Air Willamette Industries, Inc. i $ 638,6621 100% $ 
~-+--~·····L········------

Air Smurfit Newsprint Corp. $ 24, 184 100% $ 
---~ ----+----

Air Eagle-Picher Minerals $ 1,415,430j 100% $ 
------j--

$ 48,891 100%1'-+-$-----~-
I
! Noise Oregon Steel Mills, Inc. $ 99,246 1 100% $ 49,6231 Approve 

4979 
l _______ 

~-··· 
5236 
5271 
5314 

-

5332 
, Plastics Agri-Plas, Inc. 

5333 .1 Noise 'Oregollsieel Mills, Inc. $ · 24{495[ _____ 1_0_0_%-1--c$--1-22,248' Approve 

ls345 +-I -w-at_e_r -+'-v-an~Beek Dairy- ---+--$- 98,823[ 100% $ 49,4121 Ap-prove 

6-1--! FB Indian Brook, Inc. $ 155,970[ 100%1 $. 77,985[ Approve 

02 Air ESCO Corporation i __ $ __ 53_1_,_95_0--+1-- 100°/o! $ . 265,975i__A_p_prove 

1 
5406 Water Doherty & Russell ·-J $ ......... 8,774; 100°/o, $ 4,387 Approve 

I

'·· E~~ -~~-:-i---t·~~-:n~i::~~:::p, 1-nc_··.·_····_···..,.1_···-:--8~_:_::~~[ ~~~~t1 4:~:;~~! ~~~~~~: 
154,264[ 

1~14 SW Lanz Cabinet Shop, Inc. $ 3,3001 100% $ 1,650 Approve 
I 5415--+--S-W----+Lanz Cabinet Shop-, l-n-c.---+i-_-$--5-5,-o·o·o--+l-+----8-5-%-+!-$ Z-3-,3-7-5+-[ -A-p-pr_o_v_e 

5416 Air LANZ Cabinet Shop, Inc. $ 390,000! 91% $ 177,4501 Approve 

'K5417 
5421 
----j 

5422 ---5423 

c--1-~-:-~-:-1-=-... -.-... -+J 
-

Air 

FB 
USTs 
Water 

Water 
Water 

Air 
Air 

1LANZ Cabinet Shops, Inc. 
.. 

13,000 $ 
I ··-· 

. 
James Van Leeuwen ' $ 13,7721 
Robert E. Miles $ 107,437] 
Leupold and Stevens, Inc. i $ 42,360[ I 
;Rejuvenation, Inc. $ 79,909 1 

Portland General Electric I $ 81,781, 
Fujimi America Inc. $ 61,356 
Times Utho, Inc. 

....................... 1. 
$ 284,119 ~:~~ .. -f 

Pere 
USTs 

:Thomas Joseph, Inc. $ 7,867, 
5436 · 1 Traughber Oil Company . $ 75,465. 
---~---j 

5438 USTs Cornelius Fast Serv $ 493,653i 
-----·--"--··--·-··----···-

5442 Plastics Denton P 
-----

~12~600[ lastics, Inc. $ 
5443 USTs Truax Ha rris Energy LLC $ 324,491 I 
5444 I usTs !Truax Ha rris Energy LLC i $ 275,0201 
5445 I USTs Truax Ha 

~::: J, u:~s ~~;~e~~ 
rris Energy LLC $ 324,162[ 
rris Energy LLC $ 304,129J_ 
Garbage Services $ 1,000 

100% $ 6,500 Approve 

100% $ 6,886, Approve 
99% $ 53,181\ Approve 

100% $ ·21,180[ Approve 

100% 1 $ 39,9551-Approve 

100%J $ 40,891' Approve 
100% $ 36,6781··· Approve 

-------------------------------------------------------

100% $ 142,060 Approve 
100% $ 
79%; $ 29,809

1 
Approve 

3,9341 Approve 

94% $ 232,017 Approve 
"" ----

100% $ 6,300 Approve 
----------~--~-~~ 

93% $ 150,888, Approve 
----

93% $ 127,8841 Approve 
93% $ 150,7351 Approve 
96% $ 145.:~~I Approve 

100%' $ Approve 

USTs Stein Oil Co., Inc. $ 7, 7581 100% I $ 3,879! Approve 
5452 USTs Stein Oil Co., Inc. $ -36;ifa7[_ 100°/ol $ 18,019 Approve 
5451 

[--~:~: j ~~~ !~:~~;:~i~;o::u~~-· Inc .. i : 15~:~~~[ 1 ~~~ : 70,:~~I ~~~;:~: 
5457 I usTs ... Is_ tE)in()ilCo., Inc. $ 6,605[ 100%1 $ 3,302rApprove 
5451 '·· Air ~i~~~i1~:~-b_b_e_y ___ __,._$ 16,263! 1ooo/;1 $ 8, 132[- _Approve 

5464 i Plastics Ernst Manufacturing Inc. $ 45,000! 100%1' $ 22,5_0_0[ Approve 
5466 I Air Forrest Paint Co. i $ 35,8401 100% $ 17,920 Approve 

I 5469 -1-- SW ,Rexius Forest By-Product.S·[- $ 49,765j 100%1 $ 24,883 Approve 

µ7~ Water f!\rt&AllllHop I $ 38,481[ 100')';1$ 19,24!li-Approv.e 

!__ ----+-----------~----· 
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f. 
5~-·--:4;72!_-_-__ ------ -.. -.1:·.---p~ll_aasstt1iccss BBOOWWCCOO llnndduussttrr1ieess: llnncc.. L $$ -- --1--460:002755 __ ~ mmnnm 10Q'/1 __ $m - - 3,013 Approve 

- -- - :_ . . . ________ 11kooo~L$$ ~204,,0939_ 27 AApppprr_oo_vv __ ee ___ _ 
1 Water __ Portland General EleCtric I $ "49,984\ •u"~'I _ _ 

I 5475 I FB !Neils Jensen Farms lncq+_278,36-9+--I --_ -83%1 $ 115,52~ Approve 

I ~~ I :~; Jt~g£::~~~~4 :$: ~~_!' .. j~ ='~~ ~f:~! 
c_ 5481 I USTs Seaside Stop & Go, Inc. 79,338 100% $ 39,6691 Approve 

f 

5482 -fPlastics 'NPI Inc - $ 782171 100% $ --39,1091 --Approve---

5483 [Pere IKim:s Cl~aners l $ 35~--- ---· 100°1~1 $--1'7;560[ Approve -

- 5484 -1 Pere !Thomas Joseph, Inc-.-_- T $40;9761 mioo% - $ 20,488[mApprove 

L5485 \Plastics Agri-Plas, Inc. _ -==] : 73,438[ 100% - $ 36,719j/l:pprave--

F ~~~~mT .1:::~11~~--1~:~:~t~:!~~~::~~~~nnnnml : 

8

1:~i~im ~~~~ : ...... .,.,.,~~:!~~!=~: 
DENIALS 
Commissioner Reeve noted the Department recommended denial of the CyaChem Analyzer presented in 
application number 5286. He asked if this was because the control require human intervention. Ms. 
Vandehey said, "yes" and explained that the claimed facility does not reduce or eliminate industrial waste 
with the use of a treatment works as required by statue. It triggers an alarm for a person to take 
corrective action. The Commission suggested the Department may want to reconsider that manual 
intervention as a valid response to taking corrective action to an error condition. Ms. Vandehey 
suggested removing application 5286 and the Department would provided additional analysis for the 
Commission. The Commission agreed it was not necessary for this application. 

Vice Chair Van Vliet indicated he would have to recuse himself from voting on application numbers 5299 
and 5167. A motion was made by Commissioner Malarkey to deny application numbers 5299 and 5197. 
It was seconded by Commissioner Reeve and carried with three "yes" votes. Vice Chair Van Vliet 
abstained. A motion was made by Commissioner Malarkey to deny application numbers 5276 and 5286. 
It was seconded by Commissioner Reeve and carried with four "yes" votes. 

1 5161 Air [Willamette Industries . I $ 38,267[ 100°~1 $ 19, 133/ 

:---s216 Water Teledyne Industries, Inc. I $ 132,7051 100% $ 66,353j 

L~~~~ -•-•-•_--- --·--
Water Teledyne Industries, Inc. ! $ 22,5001 100% $ 11,250 

Water -- Wi11ametie--inciusfries,Tnc:m 1 ··- -- $ - 30,817 100% $ 15,409 

REJECTIONS 
Ms. Vandehey discussed Mitsubishi Silicon America applications 5049, 5100, 5101, 5102, 5103, 5104, 
and 5105 presented for rejection. These applications had been on the EQC agenda a number of times. 

A motion was made by Vice Chair Van Vliet to reject the following applications. It was seconded by 
Commissioner Reeve and carried with four "yes" votes. 

Deny 

Deny 
Deny 

Deny 

:-- 5049 THT]------, --[~::!~~::~:--::::~:~:::;;f:--r ·: 1.!:!:~~!\-- ~~~~ : --;;::!~~[ ------::1~~: 
t[ --- :~ j Air Mit~u~licon~~a 

1
_$_ ~7~-- _____ 11 o00b:~~f $$_~4~78,,65 78 __ 

5
91 -RR __ eeJjee ___ cc-tt-= 

5102 Mitsubishi Silicon America 1 $ 95, 1701 10 1-: '_;1-
0
0

04

3

5 

_ Mitsub-ishi Silicon A--merica I _ -$ 145,_8_ 241'---100% $ - 72,912[ -Rej8c't--
Mitsubishi Silicon America $ 146,236 100%1 $ 7~ Reject 

------+M-its-ubishi Silicon America I $ 128,179i 100% $ 64,090[ Reject . ~ L___ i 5357 I waier-oregonstee\ Mills, inc-. -1 ·· $174,175[ ·· 1c)O%$ m8?;0s8!" R8)8ci 
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TRANSFERS 
Ms. Vandehey presented certificates numbered 4063 and 4067 for transfer. A motion was made by Vice 
Chair Van Vliet to approve the following transfers. It was seconded by Commissioner Malarkey and 
carried with four "yes" votes. 

Certificate# 4063 to Waste Management of Oregon, Incorporated Transfer 

Certificate# 4067 to Lebold Business Development Transfer 

H. Rule Adoption: Acid Rain and New Source Performance Standards 
Andy Ginsburg, Air Quality Division Administrator, and Mark Fisher, Air Quality staff, presented a 
summary of the proposed rules for adopting by reference updates to federal Acid Rain and New Source 
Performance Standards (NSPS). New sources would be informed of the rules during the initial permitting 
action (e.g., issuance of an Air Contaminant Discharge Permit), which occurs prior to when a Title V or 
Acid Rain application is due. 

Commissioner Malarkey asked whether these rules would also apply to sources in Washington. Staff 
responded that since these are federal rules they should apply to all sources in the U.S., but it is not 
known when Washington has or will adopt the revisions as part of their regulations. 

A motion was made by Vice Chair Van Vliet to approve the rules as written. It was seconded by 
Commissioner Malarkey and carried with four "yes" votes. 

I. Rule Adoption: Lane County Regional Air Pollution Authority (LRAPA) Title 
34, Permit Fees and State Implementation Plan (SIP) Revision 

Andy Ginsburg, Air Quality Administrator, and Loretta Pickerell, Air Quality staff presented this agenda 
item. LRAPA revised its Title 34 permit rules, primarily to raise permit fees, and the Commission now 
needed to adopt LRAPA's revisions as amendments to Oregon's SIP. LRAPA's fees are slightly lower 
than those DEQ charges comparable sources elsewhere in the state. DEQ and LRAPA calculate 
program costs differently and use a different mix of revenue sources to fund their permit programs. 
LRAPA's Title 34 revisions raised fees in part to bring them closer to DE Q's. 

Commissioner Van Vliet further questioned whether LRAPA should continue to exist as the only local air 
quality authority in Oregon, or whether DEQ should assume its functions. Staff explained LRAPA 
periodically reviews this issue and has consistently chosen to retain local control of air quality matters, as 
is its prerogative under Oregon law. They also noted that local air quality authorities are common in 
other states, including California and Washington, and are encouraged under the Clean Air Act. When 
asked whether DEQ requires gas-fired boilers operating without oil-fired backup units and emitting below 
threshold levels of pollutants to obtain permits, staff indicated DEQ does not, and this is one of a few 
sources for which LRAPA, but not DEQ, requires permits. 

A motion was made by Commissioner Reeve to adopt the amendments to the SIP. It was seconded by 
Vice Chair Van Vliet and carried with four "yes" votes. 

J. Rule Adoption: Rules Regarding Open Burning 
Andy Ginsburg, Air Quality Administrator, and Kevin Downing, Air Quality planning staff, presented this 
item. The rules are part of a larger program process improvement review for air quality and are intended 
to improve environmental protection, harmonize the rules with statutory authority and streamline 
administration of the program. The Clean Air Act is silent on the practice of open burning but these rules, 
being in the State Implementation Plan, are a part of the state's commitment to cleaner air in Oregon. In 
specific circumstances open burning rules have been more closely tied to nonattainment issues. LRAPA 
has their own set of rules regarding open burning that match the Department's rules for stringency. 

When asked how slash burning is managed on private, state and federal lands, Staff indicated it is 
coordinated through a Smoke Management Plan that describes how burn decisions are to be made and 
coordinated on state, federal and private lands subject to the plan. This plan is implemented primarily by 
the Oregon Department of Forestry. 
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Cooperation with local fire districts occurs when suspected violations of the Department's burning rules 
are referred to Department staff for follow-up and potential enforcement action. The Department has 
limited staff to devote to open burning enforcement and relies heavily on this form of cooperation to make 
the program work. A significant number of penalties are written to enforce open burning rules. The 
proposed rules provide an opportunity to delegate all or portions of the open burning program to local 
jurisdictions when they have expressed an interest and are able to take on that responsibility. 

Commissioner Reeve asked about the definition of an agricultural operation. Staff replied that the test 
was established in rule and required evidence of operations connected to the raising of produce or 
livestock and at least an intention of making a profit. The Department's definition was based on statutory 
language in ORS 215 and the Right to Farm laws. 

A motion was made by Vice Chair Van Vliet to adopt the rules as presented as an amendment to the SIP. 
Commissioner Reeve seconded the motion and it carried with four "yes" votes. 

There was no public comment. There being no further business, the meeting was adjourned at 11 :35 
a.m. 
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Outcomes Report from 
Environmental Quality Commission (EQC) I 

Department of Environmental Quality (DEQ) Summit 
29 November 2000 

Purposes: The purpose of this Outcomes Report is to summarize main themes and 
assignments from the EQC I DEQ Summit meeting. The Summit outlined issue areas 
and priority actions for DEQ staff to research and present to the EQC over the next 6-8 
months. 

Present: 
Melinda Eden (chair-EQC), 
Didi Malarkey (EQC) 
Mark Reeve (EQC) 
Tony Van Vliet (EQC) 
Lauri Aunan (DEQ Legislative Liaison) 
Sarah Bott (DEQ Public Affairs) 
Marianne Fitzgerald (DEQ Pollution Prevention) 
Rick Gates (DEQ Lab) 
Andy Ginsburg (DEQ Air Quality Division) 
Stephanie Hallock (DEQ Director) 
Joni Hammond (DEQ Eastern Region) 
Mike Llewelyn (DEQ Water Quality Division) 
Helen Lottridge (DEQ Management Services Division) 
Neil Mullane (DEQ Northwest Region) 
Kerri Nelson (DEQ Western Region) 
Sally Puent (DEQ Waste Prevention and Management) 
Kitty Purser (DEQ Executive Assistant to the Director) 
Paul Slyman (DEQ Environmental Cleanup Division) 
Lydia Taylor (DEQ Deputy Director) 
Jennifer Yocum (Facilitator) 

Issue Areas: Commissioners and DEQ staff discussed several items. The following 
issues areas generated the most significant discussion and are listed below. (Note: the 
listing order only reflects order of discussion, not a prioritized ranking.) Summaries on 
each topic and assignments follow this list. 

1. Environmental information and data management 
2. Cooperation among natural resource and other state and federal agencies 
3. Role of DEQ as a regulatory agency and as a progressive innovator I Point 

Source and Non Point Source environmental strategies 
4. Balance and fairness in enforcement, concerns about East/West, Urban/Rural 

splits 
5. Connections between water quality and water quantity I Harmonizing needs for 

environmental protection, economic advancement and energy 
6. Suggestions for improving EQC and DEQ interactions (process issues) 
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1. Environmental Information and Data Management 

Concerns: Right now, a great deal of environmental information is collected and 
managed by several public entities throughout the state and region. Much of the data in 
these systems is unavailable due to technical and cultural barriers. There is also a 
great deal of concern about data quality and resiliency (the ability to use data collected 
for one purpose in another application.) While commissioners and DEQ staff agree that 
more data, and a more effective use of data, is necessary for developing policy and 
making science-based decisions, significant time and money are needed to realize this 
desire. Thus far the Legislature has not been very supportive of single-agency 
information system efforts, although multi-agency efforts may be more successful. 
Statewide leadership is needed. 

Assignments: Helen Lottridge will develop a proposal that will look at current plans 
around state agency information exchange and develop options for DEQ's role in 
improving data access and use for the environment. This proposal will include potential 
projects outlined for scope and resource needs. The proposal will be communicated to 
the EQC as a part of the Director's report at the January meeting. Additionally, Andy 
Ginsburg will present a draft of DEQ's Environmental Results Management System 
(ERMS) initiative for EQC input/brainstorming in May. 

1. Cooperation among natural resource and other state and federal agencies 

Concerns: Related to problems with information exchange referenced above, the many 
lines drawn between and among state and federal agencies charged with aspects of 
looking after the environment often get in the way of effective and efficient environmental 
management. Relationships between these entities are often tense and several 
examples of attacks on credibility (mostly related to science) were described. While the 
Community Solutions Team model has been successful, outside of a few integrated 
efforts on the Oregon Plan for Salmon and Steelhead, no coordinated effort exists to 
address conflicts in rules, permits or other policy issues. 

Assignment: Mike Llewelyn will develop a proposal to look at how to improve 
cooperation and credibility with different natural resource agencies through targeted 
interactions with other boards, commissions and directors. These discussions will look 
at mission, philosophy and administration. The proposal will be communicated to the 
EQC as a part of the Director's report at the January meeting. 

2. Role of DEQ as a regulatorv agency and as a progressive innovator I Point Source 
and Non Point Source environmental strategies 

Concerns: DEQ's policy and revenue structures are mostly drawn on its role as a permit­
issuer and enforcer of environmental laws. However, due to the changing nature of the 
sources of pollution and a desire to see what environmental gains can be achieved 
through strategies other than prescribed regulation, DEQ has taken on several other 
roles including partner, educator, etc. The multiplication of roles diverts already thin 
resources and may cause confusion among staff and the public as to where our priorities 
lie. Still, our effectiveness and credibility depend on playing all of these roles to some 
extent. 
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Assignment: Stephanie Hallock will convene the DA group to examine the priorities 
listed under the strategic planning theme centered on engaging all Oregonians in 
protecting and enhancing the environment in their communities. The group will look at 
how they plan to update the agency's Strategic Plan, and how they might select one 
specific area for engaging Oregonians (along the lines of recycling) before the next EQC 
meeting. 

3. Balance and fairness in enforcement. concerns about East/West. Urban/Rural splits 

Concerns: Our current enforcement penalty matrix has generated concerns about 
fairness and effectiveness in its application. Different programs use different 
enforcement tools and philosophies. Some differences may occur across regions. 
Violators have different levels of access to attorneys and consultants. Fines may not 
always be the most effective approach in poorer areas. 

Assignments: Neil Mullane will put together a proposal to evaluate fairness in our 
enforcement matrix sometime before the May EQC meeting. He will also send out a 
white paper report on PGE back up generators and share information on enforcement 
trends in Oregon. Kerri Nelson and Joni Hammond will look at developing differential 
policy implementation strategies that may be appropriate, also for the May meeting. 

4. Connections between water quality and water quantity I Harmonizing needs for 
environmental protection, economic advancement and energy 

Concerns: There is no coordinated effort to look at balances between water quality and 
water quantity. Some trade off choices are emerging. Trade offs are also a common 
theme in the discussion about environmental protection, economic advancement and 
energy needs. While generally we want to find win-win solutions, doing so requires a 
great deal of conversation early involvement 

Assignment: None 

5. Suggestions for improving EQC and DEQ interactions 

Concerns: We want to make sure that the EQC has enough information and enough 
time to make good decisions. Information can be presented more clearly and regular 
program "check-ins" were proposed. 

Assignments: Paul Slyman will revise the report forms used for review by the EQC. 
LFO has a model, also look at Secretary of State's calendar for rule postings. New 
forms will be used for the May meeting. A template will be reviewed in March. Sarah 
Bott will help. Stephanie Hallock will send an email to staff letting them know that EQC 
members may be contacting them for more information. Stephanie will make sure that 
EQC members get materials at least two weeks in advance and will create a schedule 
for program check-ins. Stephanie will also meet with Harvey Bennett to review 
outcomes from this meeting. 
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Approved __ 
Approved with Corrections __ 

Minutes are not final until approved by the EQC 

Environmental Quality Commission 
Minutes of the Two Hundred and Ninety-First Meeting 

December 19, 2000 
Special Phone Meeting 

On December 19, 2000 the Commission held a special phone meeting at DEQ headquarters, 811 SW 
Sixth, Portland, Oregon. The following Environmental Quality Commission members were present. 

Melinda Eden, Chair 
Harvey Bennett, Member 

Mark Reeve, Member 
Deirdre Malarkey, Member 

Also present were Larry Knudsen, Assistant Attorney General, Oregon Department of Justice (DOJ); 
Lydia Taylor, Deputy Director, Department of Environmental Quality (DEQ); and other staff from DEQ. 

A. Consideration of Tax Credit Requests 
Maggie Vandehey, Tax Credit Manager for the Department presented this item. In addition to the 16 
Pollution Control Facilities tax credits presented for approval, there were 3 Reclaimed Plastics Tax Credit 
and 1 Pollution Prevention tax credit. 

Commissioner Malarkey asked if storage lagoons for animal waste systems were lined. Staff confirmed 
that they were. 

Commissioners Reeve and Bennett noted that leasing arrangements such as the lease between Western 
Bank and West Linn Refuse and Recycling (applications 5471 and 5491) seemed to circumvent the 
portion allocable issue. Ms. Vandehey affirmed their interpretation. The tax credit is available to either 
the lessee or the lessor of a material recovery facility. The Commission has authority to adopt rules 
regarding the portion of the facility cost that is allocable to pollution control. The Commission advised 
staff they may want to revisit this at a future date. 

In regard to the Review Report for application 5504, Commissioner Reeve asked if it was a requirement 
that the tax credit not be a determining factor in installing the claimed equipment. Mr. Knudsen said he 
thought it was either part of the statute or the rule. Commissioner Reeve said even though the program 
will sunsets on December 31, 2000 that it might be important. Should the next legislative session decide 
to revive a Pollution Prevention Tax Credit Program, the program design should not have contradictory 
language. Staff agreed to research the origin of Section 5c of the Review Report. 

Commissioner Reeve recused himself of applications 5435 and 5447. A motion was made by 
Commissioner Malarkey to approve all applications presented in the staff report with the exception of 
application numbers 5435 and 5447. Commissioner Bennett seconded the motion and it carried with four 
"yes" votes. A motion was made by Commissioner Bennett to approve applications 5435 and 5447. 
Commissioner Malarkey seconded the motion and it carried with three "yes" votes. Commissioner Reeve 
abstained. 



App. No. Media Applicant Certified Percent Value Action 
Cost Allocable 

5387 Field Burning GH Farms, Inc. $ 72,241 100% $ 36, 121 Approved 
5418 USTs Newberg Garbage Service, Inc. $ 16,245 100% $ 8,123 Approved 

5435 Water The Halton Company $ 45,420 100% $ 22,710 Approved 

5437 UST WSCO Petroleum Corporation $155,269 89% $ 69,095 Approved 
5439 Water TOY Industries, Inc. $ 29,491 100% $ 14,746 Approved 

5440 Water Oregon Metallurgical Corp. $ 78, 138 100% $ 39,069 Approved 

5447 Water The Halton Company $ 19,404 100% $ 9,702 Approved 
5453 Plastics Nursery Supplies, Inc. . $488,550 100% $ 244,275 Approved 
5458 UST Stein Oil Co., Inc. $ 7,692 100% $ 3,846 Approved 
5462 Water RI-Mar Farms, Inc. $ 23,819 100% $ 11,910 Approved 

5468 Plastics Denton Plastics, Inc. $ 7,500 100% $ 3,750 Approved 

5471 Solid Waste Western Bank $821,356 100% $ 410,678 Approved 
5489 Solid Waste Columbia Sportswear Co. $ 28,828 100% $ 14,414 Approved 
5491 Solid Waste Western Bank $666,347 100% $ 333,174 Approved 
5496 UST Peter Kryl $ 10,267 100% $ 5,134 Approved 
5497 UST W.B. Anderson Trailer Sales $129,433 94% $ 60,834 Approved 
5499 UST Victor Point Fertilizer Co. $ 15,627 100% $ 7,814 Approved 
5500 Plastics Mt. Hood Beverage Co. $ 14,995 100% $ 7,498 Approved 
5501 Solid Waste Mt. View Sanitary Service $ 92,690 100% $ 46,345 Approved 
5504 H. Solvent Rejuvenation, Inc. $ 75,000 100% $ 37,500 Approved 

Commissioner Malarkey brought up a letter the Commissioners had received from the Pacific Rivers 
Council regarding EQC's recent tour with the Board of Forestry. A copy was being sent to the 
Department and the Commission directed DEQ to take appropriate action. 

There being no further business, the meeting was adjourned at 1 :25 p.m. 



Environmental Quality Commission 
iz;J Rule Adoption Item 
D Action Item 
D Information Item 

Title: 

Air Quality Nuisance Control Rules 

Summary: 

Agenda Item _I 
January 11/12, 2000 Meeting 

The Director authorized the Air Quality Division to develop rules to codify DEQ's approach to 
resolving air quality nuisance issues. The proposed rules also update several other rules from 
former local air pollution control agencies in the Portland area and the mid-Willamette Valley. 
The proposed rules clarify DEQ's procedure for evaluating a nuisance air quality complaint and 
provide a process for abating the nuisance outside the traditional enforcement process. 

, 

Department Recommendation: 

DEQ recommends the Commission adopt the rules/rule amendments regarding Air Quality 
Nuisance Controls as presented in Attachment A of the Department Staff Report. OAR 340-208-
0010 through-0210 are elements of the State Implementation Plan (SIP) and should be adopted as 
an amendment to the SIP. 

- . 

i{~ t. !\~k \l / ~ ~~:l ~/J ••• • l/{atibcL_ 
.,.ort Author ~ Division Administrator Director 

Accommodations for disabilities are available upon request by contacting the Public Affairs Office at 
(503)229-53 l 7(voice)/(503)229-6993(TDD). 



State of Oregon 
Department of Environmental Quality Memorandum 

Date: 

To: 

From: 

Subject: 

Background 

December 22, 2000 

Environmental Quality Commission 

Stephanie Hallock A,~ 
Agenda Item F, Air Quality Nuisance Control Rules, EQC Meeting January 11, 12, 
2001 

On April 4, 2000, the Director of the Department of Environmental Quality (DEQ, Director) 
authorized the Air Quality Division to proceed to a rulemaking hearing. These proposed rules would 
codify the Department's approach to resolving air quality nuisance issues and update several other 
rules from former local air pollution control agencies in the Portland area and the mid Willamette 
Valley. 

Pursuant to the authorization, hearing notice was published in the Secretary of State's Bulletin on 
June 1, 2000. On May 24, 2000 the Hearing Notice and informational materials were mailed to the 
list of persons who have asked to be notified of rulemaking actions, and to a mailing list of persons 
known by the Department to be potentially affected by or interested in the proposed rulemaking 
action. 

Public Hearings were held July 18th in Coos Bay, Corvallis and Madras; July 19th in Tillamook; and 
July 20th in Gresham and Pendleton. The comment period was to close on July 27, 2000. The 
public comment period was reopened on three occasions at the request of several individuals and 
groups who felt they did not have enough time to adequately review the proposal. The comment 
period finally closed on November 1, 2000. A public workshop was held on the proposed rules on 
October 26th at the State Office Building in Portland. The Presiding Officer's Report (Attachment 
C) summarizes the oral testimony presented at the hearings and lists all the written comments 
received. (A copy of the comments is available upon request.) 

The Department is recommending modifications to the rulemaking proposal based upon the 
evaluation of comments received (Attachment D). These modifications are summarized below and 
detailed in Attachment E. 

Accommodations for disabilities are available upon request by contacting the Public Affairs Office at (503) 229-
5317 (voice)/(503) 229-6993 (TDD). 
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Issue this Proposed Rulemaking Action is Intended to Address 

The Department receives about 1500 air quality nuisance complaints per year not related to 
permitted source or open burning activity. These complaints are generally about odors, fugitive dust 
emissions or particle fallout. Investigating and resolving these complaints takes a significant amount 
of time. While each case is significant to the complainant and the offending party, the matter is, in 
many cases, a relatively insignificant air quality issue that frequently requires significant Department 
resources to resolve. The current rules do not clearly describe how to make determinations of 
nuisance or how to proceed when working to resolve a nuisance claim. The proposed rules include 
criteria found in common law cases related to nuisance. The rules also propose an alternative to 
resolving nuisances, a Best Work Practices Agreement, that offers an additional option for nuisance 
resolution that lies between voluntary and traditional enforcement approaches. 

The nuisance rule is intended to provide a more defined protocol to respond to complaints of 
nuisance activity at nonpermitted sources. However, the rule would also apply to nuisance activity 
at permitted sources. Permits typically include a general condition that requires that a source not 
contribute to a nuisance condition as a result of its operation. Staff have generally responded to 
nuisance complaints at permitted sources by invoking this permit condition, and requiring the source 
to take the necessary steps to abate the nuisance. For both permitted and non-permitted sources, the 
rule clarifies what constitutes a nuisance condition and provides the additional option for abatement 
using the Best Work Practices Agreement. For a nonpermitted source the Agreement will stand on 
its own as a description of what steps the source is expected to take to abate the nuisance. For 
permitted sources, the rules provide for the Best Work Practices Agreements to be incorporated into 
permits as specific conditions at permit renewal or other administrative opportunities. 

The proposed rulemaking also contains a number of other rules that are remnant from disbanded 
regional air pollution control authorities. When these agencies, the Columbia-Willamette Air 
Pollution Control Authority and the Mid-Willamette Air Pollution Control Authority, dissolved, the 
Environmental Quality Commission (EQC, Commission) adopted selected elements of their rules 
into the rules governing operation ofDEQ. Many of these rules have since been superseded by the 
evolution of pollution control policy and technology and are no longer relevant. These rules are 
proposed for deletion. Two of the rules, however, which relate to masking of emissions and large 
particle fallout, are more suitably applied on a widespread basis, and the Department is 
recommending to extend their applicability statewide. Remaining rules that apply in Columbia, 
Clackamas, Multnomah and Washington were modified for clarification and retained because they 
are still valuable to the Department. 

Relationship to Federal and Adjacent State Rules 

The federal Clean Air Act does not specifically regulate nuisances or require states to implement 
programs to abate nuisances. The fugitive emissions rule that is included in this packet is, however, 
an approved element of the state of Oregon State Implementation Plan (SIP). The State 
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Implementation Plan is a federally enforceable agreement, required under the Clean Air Act, that 
details how each state will meet the national ambient air quality standards. 

Many states, like California, have rules prohibiting the creation of air quality nuisances. Idaho also 
recently proposed a process to evaluate and resolve nuisance odor complaints. 

Authority to Address the Issue 

As provided in ORS 468A.010, the Department is directed "to restore and maintain the quality of the 
air resources of the state in a condition as free from air pollution as is practicable, consistent with the 
overall public welfare of the state." ORS 468A.025 directs the Commission to establish air purity 
standards and outlines considerations when adopting these standards. In addition, ORS468A. l 00 ( 4) 
states that air quality regulations do not preclude any individual or state agency from commencing a 
suit on behalf of a nuisance claim. The authority to amend the State Implementation Plan resides in 
OAR 340-200-0040. 

Process for Development of the Rulemaking Proposal (including Advisory Committee and 
alternatives considered) 

Responding to nuisances was identified as a priority during the Air Quality Program's process 
improvement evaluation. For this rulemaking, Department staff from planning, enforcement and 
field offices throughout the state met over the course of several months to identify the issues 
associated with identifying and resolving nuisance concerns. Staff also consulted with the 
Department of Justice to resolve legal issues identified during this review. 

Following Commission action on this rulemaking proposal, the Department plans to engage local 
governments and other interested parties in a discussion about how to further improve the nuisance 
resolution process. This discussion will include options to better integrate and coordinate state and 
local government nuisance programs. 

Summary of Rulemaking Proposal Presented for Public Hearing and Discussion of Significant 
Issues Involved. 

This primary purpose of this rulemaking is to expedite how the Department evaluates and resolves 
nuisance complaints. The proposed rules include an updated definition of nuisance, outline criteria 
for determining a nuisance and propose an alternative method for abating or preventing a nuisance. 
The proposed rules also identify several criteria to be used to fulfill the reasonable person-balancing 
test commonly accepted in case law as the appropriate grounds for determining a nuisance. 

Other proposed rule changes included a modification to the fugitive emission rules to clarify that 
odors are also subject to this rule. The rules from the former local air pollution authorities applied in 
a limited area of the state. After staff review, two were proposed to apply statewide. One provision 
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prohibits the masking of emissions that would otherwise cause a detriment to health, safety or 
welfare of people and the second rule prohibits the deposition of particulate matter greater than 250 
microns in size on another's property. Most of the remaining rules were proposed for deletion. 

Summary of Significant Public Comment and Changes Proposed in Response 

The Department received a number of comments on rules in the Division from both business and 
environmental interests. Business comments included concerns about the Department's authority to 
regulate nuisances, the adequacy of the criteria, the feasibility of the Best Work Practices 
Agreement, the lack of an apparent standard for enforcement of the 250 micron fallout rule, the 
specification of odors as fugitive emissions and whether sources otherwise in compliance with their 
permit are presumed in compliance with many of the rules in this Division. Comments from citizens 
included concerns that the nuisance rule was being diluted in its effectiveness, the criteria were too 
favorable to industry, businesses under Best Work Practices Agreements would have the protection 
of the Department while inadequately addressing nuisance emissions, odors should be highlighted as 
a fugitive emission and the 250 micron particle fallout rule was needed. Some of the more 
significant comments and the Department's response to them are highlighted below. 

• Comment: Criteria for determining a nuisance should be modified. 
Response: The list of criteria as originally proposed tended to reflect public health 
considerations. Nuisance law requires a balancing test between the interests and rights of the 
parties concerned. Each person is privileged, within reasonable limits, to make use of his or her 
property, for his or her own benefit. The law anticipates that complainants should expect to 
endure some inconvenience rather than curtail the defendant's freedom of action. However, a 
nuisance source does not have unlimited rights to engage in activity that unreasonably and 
significantly interferes with rights held by others. The Department is recommending changes to 
the proposed criteria that better reflect this balancing test, i.e., extent and character of the harm, 
number of people impacted, suitability of each party's use to their location and the parties ability 
to prevent or avoid harm. These modifications help to strengthen the balancing element of the 
rule, making any determination more likely to prevail if challenged during an enforcement 
process. 

• Comment: Abandon the Best Work Practices Agreement or make it more prescriptive. 
Response: Currently, Department staff can choose to approach the source of a complaint with a 
proposal to voluntarily abate the nuisance or make a formal determination that a nuisance exists 
and initiate enforcement action. The Best Work Practices Agreement is a midway alternative. 
The agreement will be voluntarily signed but outline specific practices to satisfactorily address 
the issues raised in a complaint. Failure to implement the practices becomes enforceable. This 
approach avoids an arduous and potentially contentious nuisance determination process and 
provides protection for the source from enforcement by the Department unless the agreement is 
violated. In response to public comment, staff recommend other changes to the Best Work 
Practices Agreement process to outline whether the agreement can be revisited in light of 
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ongoing nuisance issues, the term of the agreement and how elements are incorporated into 
permits for sources subject to permit requirements. 

• Comment: Odors as fngitives, rely upon interpretation that odors are included by 
definition. 
Response: Fugitive emissions are generally defined as unconfined air contaminants which are, 
in turn, defined to include odors, among other elements. The existing rule has typically been 
narrowly interpreted and used to primarily address fugitive dust sources. The Department 
intended to clarify the applicability to odors. After consideration of public comment, including 
industry comments that the rule as originally written is applicable to fugitive odors, the 
Department agrees that substantive changes to the original rule are unnecessary. 

• Comment: Repeal the 250-micron particle fallout rule or modify to reflect enforcement 
practice. 
Response: This rule has been enforced in the populous counties of the Willamette Valley since the 
late 1960s, and permitted sources have been able to comply with the rule without significant 
difficulty. It was originally established to denote the transport of large particles from a well-run 
operation. Larger particles fall out quickly, and evidence of a deposition of particles greater than 
250 microns at the property line indicates a failure of equipment or processes to adequately manage 
their discharge. Materials that commonly trigger this standard include sawdust and paint 
overspray. 

The rule provides a readily usable tool to address complaints caused by particle fallout and avoid 
the entanglement of addressing fallout as a nuisance. The rule is employed on a complaint driven 
basis and is invoked by Department staff when the sources are readily identifiable and controls are 
readily available. The Department continues to reconunend extending the rule to statewide 
applicability, but modified the proposal to incorporate enforcement judgment by staff as the 
standard for a violation. 

Summary of How The Proposed Rule Will Work and How It Will Be Implemented 

The Department plans to begin implementation of the rules following adoption by the Commission 
by filing the rules to be effective on February 1, 2001. Department staff are continuing to develop a 
guidance document for implementation of the nuisance rules. The guidance document will 
incorporate the new criteria and tools included in this rulemaking and will be used by staff to 
provide a framework for investigation, determination and resolution of nuisance complaints. The 
rule will be implemented through the existing complaint response and inspection programs operated 
by the Depatiment. Another part of the implementation process will be coordination with local 
nuisance control efforts. Every city and county in the state received a copy of the rulemaking notice 
and accompanying materials. As a second phase of implementation, the Department will approach 
local jurisdictions in the state to assess interest in improving coordination and cooperation in 
addressing air quality nuisances. 
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Recommendation for Commission Action 

It is recommended that the Commission adopt the rules/rule amendments regarding Air Quality 
Nuisance Controls as presented in Attachment A of the Department Staff Report. OAR 340-208-
00 I 0 through -0210 are elements of the State Implementation Plan and should be adopted as an 
amendment to the SIP. 

Attachments 

A. Rule (Amendments) Proposed for Adoption 
B. Supporting Procedural Documentation: 

I. Legal Notice of Hearing 
2. Fiscal and Economic Impact Statement 
3. Land Use Evaluation Statement 
4. Questions to be Answered to Reveal Potential Justification for Differing from 

Federal Requirements 
5. Cover Memorandum from Public Notice 

C. Presiding Officer's Report on Public Hearing 
D. Department's Evaluation of Public Comment 
E. Detailed Changes to Original Rulemaking Proposal made in Response to Public 

Comment 
F. Rule Implementation Plan 
G. Interim Draft Rulemaking Proposal 

Reference Documents (available upon request) 

Written Comments Received (listed in Attachment . ) 
• 

Approved: 

Section: 

Division: 

Report Prepared By: Kevin Downing 
Phone: 503 229-6549 
Date Prepared: December 20, 2000 



Attachment A-1 

340-208-0010 
Definitions 

DIVISION 208 

VISIBLE EMISSIONS AND NUISANCE REQUIREMENTS 

The definitions in OAR 340-200-0020 and this rule apply to this division. If the same term is defined in 
this rule and OAR 340-200-0020, the definition in this rule applies to this division. 
(1) "Abate" means to eliminate the nuisance or suspected nuisance by reducing or managing the 

emissions using reasonably available practices. The degree of abatement will depend on an 
evaluation of all of the circumstances of each case and does not necessarily mean completely 
eliminating the emissions. 

(±i) "Air Contaminant" means a dust, fume, gas, mist, odor, smoke, pollen, vapor, soot, carbon, acid 
or particulate matter, or any combination thereof. 

(;>,}) "Emission" means a release into the outdoor atmosphere of air contaminants. 
("±} "Fuel Burning Equipment" means a device wffieh-that burns a solid, liquid, or gaseous fuel, the 

principal purpose of which is to produce heat or power by indirect heat transfer, except marine 
installations and internal combustion engines that are not stationary gas turbines. 

(4~ "Fugitive Emissions" means emissions of any air contaminant that escape to the atmosphere from 
any point or area not identifiable as a stack, vent, duct, or equivalent opening. 

(~)"New source" means, for purposes of OAR 340-208-0110, any air contaminant source installed, 
constructed, or modified after June 1, 1970. 

(61) "Nuisance eeaaitiea" means flffils11al er a!1f!eyiflg aFHel!ftts ef fl!giti•re eFHissiens traeeasle aireetly 
te eae er £Here Sf!eeifie soorees. lH Eleterrniaing \Vlietl!er a Ill!isaaee eentlitien exists, eensiaerllfien 
shall be giveH te all ef tl!e ei•e11£HstaHees, iaelllaing aeHsi!y ef f'Sf!lllatiea, dl!ratiea ef tl!e aetivity ill 
Ejllestiefl, am! etller Bf!)'llieaele fasters. a substantial and unreasonable interference with another's 
use and enjoyment of real property, or the substantial and unreasonable invasion of a right common 
to members of the general public. 

(+!D "Odor" means that property of an air contaminant that affects the sense of smell. 
(&2) "Opacity" means the degree to which an emission reduces transmission of light and obscures the 

view of an object in the background as measured in accordance with OAR 340-212-0120 and 212-
0140. Unless otherwise specified by rule, opacity shall be measured in accordance with EPA 
Method 9. For all standards, the minimum observation period shall be six minutes, though longer 
periods may be required by a specific rule or permit condition. Aggregate times (e.g. 3 minutes in 
any one hour) consist of the total duration of all readings during the observation period that exceed 
the opacity percentage in the standard, whether or not the readings are consecutive. Alternatives to 
EPA Method 9, such as a continuous opacity monitoring system (COMS), alternate Method 1 
(LID AR), or EPA Methods 22, or 203, may be used if approved in advance by the 
De13artmeatdepartment, in accordance with the Source Sampling Manual. 

(910) "Particulate matter" means all finely divided solid or liquid material, other than uncombined 
water, emitted to the ambient air as measured by an applicable reference method in accordance with 
OAR 340-212-0120 and OAR 340-212-0140. Sources with exhaust gases at or near ambient 
conditions may be tested with DEQ Method 5 or DEQ Method 8, as approved by the 
Def!artmeatdepartment. Direct heat transfer sources shall be tested with DEQ Method 7; indirect 
heat transfer combustion sources and all other non-fugitive emissions sources not listed above shall 
be tested with DEQ Method 5 or an equivalent method approved by the Def!aFIFHefltdepartment; 

( Hl) "Refuse" rneaas llHWafltea matter. 
(11) "Refuse ellraing eEjlli13rneat" FHeaRS a Eleviee aesigaea te redl!ee the velllrne ef seliEl, li(jllia, er 

gasee11s refuse sy eerna\lstieH. 
(±;;ill "Special Control Area" means an area designated in OAR 340-204-0070. 
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(Hl2) "Standard conditions" means a temperature of 68° Fahrenheit and a pressure of 14.7 pounds per 
square inch absolute. 

(-1413) "Standard cubic foot" means the amount of gas that would occupy a volume of one cubic foot, if 
the gas were free of uncombined water at standard conditions. When applied to combustion flue 
gases from fuel er refuse llHffliflg, "standard cubic foot" also implies adjustment of gas volume to 
that which would result at a concentration of 12 % carbon dioxide or 50 % excess air. 
[NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the Environmental Quality Commission under 
OAR 340-200-0040.] 
[Publications: The publication(s) referred to or incorporated by reference in this rule are available from the office of the agency.] 
Stat. Autl1.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468.020 & ORS 468A.025 
Hist.: [DEQ 16, f. 6-12-70, ef. 7-11-70; DEQ 1-1984, f. & ef. l-16-84; DEQ 4-!993, f. & cert. ef. 3-10-93; DEQ 3-1996, f. & cert. ef. 1-29-96]; [DEQ 37, f. 2-
15-72, ef. 3-1-72; DEQ 4-1993, f. & cert. ef. 3-10-93; DEQ 3-1996, f. & cert. ef. 1-29-96]; [DEQ 4-1978, f. & ef. 4-7-78; DEQ 9-1979, f. & ef. 5-3-79; DEQ 3-
1980, f. & ef. 1-28-80; DEQ 14-1981, f. & ef. 5-6-81; DEQ 22-1989, f. & cert. ef. 9-26-89; DEQ 23-1991, f. & cert. ef. I J-!3-91; DEQ 4-1993, f. & cert. ef. 3-
10-93; DEQ 10-1995, f. & cert. ef. 5-1-95; DEQ 4-1995, f. & cert. ef. 2-17-95; DEQ 10-1995, f. & cert. ef. 5-1-95; DEQ 3-1996, f. & cert. ef. 1-29-96]; 
DEQJ4-J999, f. & cert. ef. 10-14-99, Renumbered from 340-021-0005, 340-021-0050, 340-030-0010 

340-208-0100 
Applicability 

Visible Emissions 

OAR 340-208-0100 through 340-208-0110 apply in all areas of the state. 
[NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the Environmental Quality Commission under 
OAR 340-200-0040.] 
Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented:ORS 468A.025 
Hist.: DEQ 10-1995, f. & cert. ef. 5-1-95; DEQ14-1999, f. & cert. ef. 10-14-99, Renumbered from 340-021-0012 

340-208-0110 
Visible Air Contaminant Limitations 
(1) Existing sources outside special control areas. No person sflftll-may e!lllse, sHffer, allew, er )lermit 

the emissiefl efemit or allow to be emitted any air contaminant into the atmosphere from any 
existing air contaminant source located outside a special control area for a period or periods 
aggregating more than three minutes in any one hour which is equal to or greater than 40 % opacity. 

(2) New sources in all areas and existing sources within special control areas: No person sflftll-may 
e!lllse, sHffer, al!e•.v, er )lermit the emissiefl efemit or allow to be emitted any air contaminant into 
the atmosphere from any new air contaminant source, or from any existing source within a special 
control area, for a period or periods aggregating more than three minutes in any one hour which is 
equal to or greater than 20 % opacity. 

(3) Exceptions to sections (1) and (2) of this rule: 
(a) Where the presence of uncombined water is the only reason for failure of any emission to meet 

the requirements of sections (1) and (2) of this rule, such sections shall not apply; 
(b) Existing fuel burning equipment utilizing wood wastes and located within special control areas 

shall comply with the emission limitations of section (1) of this rule in lieu of section (2) of this 
rule. 

[NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the Environmental Quality Commission under 
OAR 340-200-0040.] 
Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468.020 & ORS 468A.025 
Hist.: DEQ 16, f. 6-12-70, ef. 7-11-70; DEQ 4-1993, f. & cert. ef. 3-10-93; DEQ 3-1996, f. & cert. ef. 1-29-96; DEQ14-l999, f. & cert. ef. 10-14-99, 
Renumbered from 340-021-0015 

340-208-0200 
Applicability 

Naisaaee Fugitive Emission Requirements 

OAR 340-208-0200 through 340-208-0210 sflftll-apply: 
(1) Within Special Control Areas, as estalllisheEI designated in OAR 340-204-0070,and 
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(2) 'N1iea erElereEl ey Ifie Deiiartffieat, i!n other areas when the aeea fer awliea!ieR ef these 
Ftllesdepartment determines a nuisance exists and should be controlled. and the control measures are 
practicable., aaEI the 13rnetieaeility sf eeR!FSI measHres, have aeea elearly EiemeRstrateEI. 
[NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the Environmental Quality Commission under 
OAR 340-200-0040.] 
Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 37, f. 2-15-72, ef. 3-1-72; DEQ 4-1993, f. & cert. ef 3-10-93; DEQ14-1999, f. & cert. ef. 10-14-99, Renumbered from 340-021-0055 

340-208-0210 
Requirements 
(1) When fugitive emissions escape from a building or equipment in such a manner and amount as to 

create !!_nuisance eeaEiitieas or to violate any regulation, the DeiiartffieRt department may, order the 
owner or operator to abate the nuisance or to bring the facility into compliance. iln addition to 
other means of obtaining compliance-; the department may order that the building or equipment in 
which processing, handling and storage are done be tightly closed and ventilated in such a way that 
air contaminants are controlled or removed before Eiiseharge being emitted to the open air. 

(2) No person shall-may cause, sHffer, allew, or permit any materials to be handled, transported, or 
stored; or a building, its appurtenances, or a road to be used, constructed, altered, repaired or 
demolished; or any equipment to be operated, without taking reasonable precautions to prevent 
particulate matter from becoming airborne. Such reasonable precautions shaH-may include, but not 
be limited to the following: 
(a) Use, where possible, of water or chemicals for control of dust in the demolition of existing 

buildings or structures, construction operations, the grading of roads or the clearing of land; 
(b) Application of asphalt, oil, water, or other suitable chemicals on unpaved roads, materials 

stockpiles, and other surfaces which can create airborne dusts; 
( c) Full or partial enclosure of materials stockpiles in cases where application of oil, water, or 

chemicals are not sufficient to prevent particulate matter from becoming airborne; 
(d) Installation and use of hoods, fans, and fabric filters to enclose and vent the handling of dusty 

materials; 
(e) Adequate containment during sandblasting or other similar operations; 
(t) Covering, at all times when in motion, open bodied trucks transporting materials likely to 

become airborne; 
(g) The prompt removal from paved streets of earth or other material wftieh-that does or may 

become airborne. 
[NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the Environmental Quality Commission under 
OAR 340-200-0040.] 
Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 37, f. 2-15-72, ef. 3-1-72: DEQ 4-!993, f. & cert. ef. 3-10-93; DEQ14-1999, f. & cert. ef. 10-14-99, Renumbered from 340-021-0060 

Page 3 



Attachment A-1 

340-208-0300 
Nuisance Prohibited 

Nuisance Control Requirements 

(I) No person may cause or allow air contaminants from any source subject to regulation by the 
department to cause a nuisance. 

(21 Upon determining a nuisance may exist. the department will provide written notice to the person 
creating the suspected nuisance. The department will endeavor to resolve observed nuisances in 
keeping with the policy outlined in OAR 340-12-0026. If the department subsequently determines a 
nuisance exists under OAR 340-208-0310 and proceeds with a formal enforcement action. pursuant 
to Chapter 340 Division 12. the first day for determining penalties will be no earlier than the date 
of this notice. 

340-208-0310 
Determining Whether A Nuisance Exists 
(]) In determining a nuisance. the department may consider factors including. but not limited to. the 

following: 
(al Frequency of the emission; 
(b) Duration of the emission; 
(cl Strength or intensity of the emissions. odors or other offending properties; 
(dl Number of people impacted; 
(el The suitability of each party's use to the character of the locality in which it is conducted; 
(f) Extent and character of the harm to complainants; 
(gl The source's ability to prevent or avoid harm. 

(21 Compliance with a Best Work Practices Agreement that identifies and abates a suspected nuisance 
constitutes compliance with OAR 340-208-0300 for the identified nuisance. For sources subject to 
OAR 340-216-0020 or 340-218-0020. compliance with specific permit conditions that results in the 
abatement of a nuisance associated with an operation, process or other pollutant emitting activity 
constitutes compliance with OAR 340-208-0300 for the identified nuisance. For purposes of this 
section. "permit condition" does not include the general condition prohibiting the creation of 
nuisances. 

340-208-0320 
Best Work Practices Agreement 
(ll A person may voluntarily enter into an agreement with the department to implement specific 

practices to abate the suspected nuisance. This agreement may be modified by mutual consent of 
both parties. This agreement will be an Order for the purposes of enforcement under OAR 340 
Division 12. 

(21 For any source subject to OAR 340-216-0020 or 340-218-0020. the conditions outlined in the Best 
Work Practices Agreement will be incorporated into the permit at the next permit renewal or 
modification. 

(31 This agreement will remain in effect unless or until the department provides written notification to 
the person subject to the agreement that: 
(a) The agreement is superseded by conditions and requirements established later in a permit; 
(bl The department determines the activities that were the subject of the agreement no longer 

occur: or 
(cl The department determines that further reasonably available practices are necessary to abate the 

suspected nuisance. 
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(4) The agreement will include one or more specific practices to abate the suspected nuisance. The 
agreement may contain other requirements including. but not limited to: 

(a) Monitoring and tracking the emission of air contaminants; 
(b) Logging complaints and the source's response to the complaint; 
(cl Conducting a study to propose further refinements to best work practices. 

(5) The department will consult. as appropriate, with complainants with standing in the matter 
throughout the development. preparation. implementation. modification and evaluation of a Best 
Work Practices Agreement. The department will not require that complainants identify themselves 
to the source as part of the investigation and development of the Best Work Practices Agreement. 

340-208-0400 
Masking of Emissions 
No person may cause or permit the installation or use of any device or use of any means designed to 
mask the emission of an air contaminant that causes or is likely to cause detriment to health. safety. or 
welfare of any person or otherwise violate any other regulation or requirement. 

340-208-0450 
Particle Fallout Limitation 
No person sftall-may cause or permit the emission of particulate matter whieh is larger than 250 
microns in size !JfSYiEleEI if seeh iiar!iwla!e ma!!ef Elees Sf will Eleiiesitat sufficient duration or quantity 
as to create an observable deposition upon the real property of another person when notified by the 
department that the deposition exists and must be controlled. 

340-208-0500 
Application 

Clackamas, Columbia, Multnomah, and Washington Counties 

OAR 340-208-0500 through 340-208-()64&-0630 apply in Clackamas, Columbia, Multnomah, and 
Washington Counties. 

Stat. Auth.: ORS 468 & ORS 468A 
Stats. Imp!eme11ted: ORS 468A.025 
Hist.: DEQ 61, f. 12-5-73, ef. 12-25-73; DEQ 4-1993, f. & cert. cf. 3-10-93; Renumbered from 340-028-0001; DEQ14-\999, f. & cert. ef. 10-14-99, 
Renumbered from 340-030-0400 

340-208-0510 
Exclusions 
.LlL The requirements contained in OAR 340-208-0500 through 340-208-()64&-0630 sftall-apply to all 

activities conducted in Clackamas, Columbia, Multnomah, and Washington Counties, other than 
those for which specific industrial standards have been adopted (Divisions 230, 234, 236, and 238), 
and except for the reduction of animal matter, OAR 236-0310(1) and (2). 

(2) The requirements outlined in OAR 340-208-0500 through 340-208-0630 do not apply to activities 
related to a domestic residence of four or fewer family-living units. 
Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 61, f. 12-5-73, ef. 12-25-73; DEQ 4-1993, f. & cert. ef. 3-10-93;Renumbered from 340-028-0003; DEQ14-1999, f. & cert. ef. 10-14-99, 
Renumbered from 340-030-041 0 

~411 2118 llS211 
IneineFateFs eeEI Refuse BaFnieg Equipment 
(1) Ne iiernee shall eaHse, iiefmi!, Bf maietaie aey emissiee frnm aey fefuse smeieg eEJHifimeR! whieh 

Elees est eemiily with the emissiee limita!iees sf this fHle. 
(2) Refuse Bereieg Beefs: 
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(a) Ne perseB shall eatise, perFBit, er FBaintaiB the eperatieB ef reffise 1lt1rBiBg eEtHipFBent at ~ 
tiffle ether thaa eae half hetir eefere SHBrise le eBe half hetir after SHBset, eileept with prier 
ap13reval ef the De13ar!ffient; · 

(e) A-]313reval ef the DepartFBent fer the eperatieB ef stieh eEtHiJ3FBeBI FBay ee grantea HJ3efl the 
st18FBissieB ef a writteB reEtHest statiag: 
(A) ~!aFBe aBEI aEIElress ef the applieant; 
(B) LeeatieB ef the reffise BHFBiflg eEtHipFBeBt; 
(C) Deserif)tiea ef refitse BHrfliHg e(.jHiflmeftt aeEl its eeatrel 8-flflRFafHs; 
(El) Type aBEI EtHaBtity ef reffise; 
(E) GeeEl e&Hse fer issHaaee ef sHeh ElJ3flFSYal; 
(F) Hetirs ElmiBg whieh the ap13lieaB! seeks te e13erate the eEtHipFBeBt; 
(G) Time Effiratien fer 'Hkieh 8-flflFB¥al is seHgftt. 

Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 61, f. 12-5-73, ef. 12-25-73; DEQ 4-1993, f. & cert. ef. 3-10-93; Renumbered from 340-028-0025; DEQ\4-1999, f. & cert. ef. 10-14-99, 
Renumbered from 340-030-0420 

:Ho 208 os~o 
Ceneeelment ead ~'las10.ng efEmissieas 
(1) Ne 13erseB shall willffilly eatise er 13ermit the iBstallatieB er tise ef aay Eieviee er tise ef aay FBeaBs 

SHeH as tlilHtieH, v,rfliefi, ,,vifheHt resHltiHg iH a reEluetiea in the tetal atHelifl:t ef air eeatamffiaat 
emifteEi, eeaeeals aa emissieH ef air eeHt:amiaaats y;ftiek \VeHlEi etdierv1ise vielate OAR CkatJter 
~ 

(2) Ne perseB shall eatise er perFBit the iBBtallatieB er tise ef aay Eieyiee er tise ef aBy FBeaBs ElesigBee 
te maslc Hie em:issiea ef aa air eefltaffiiaaflt, ·.vkieh air eeatamitumt eal:lses er is Iikel)I te eEH:lse 
detrimeflt te flealER, safeey, er ·.velfare ef aTlj' 13erseB:. 
Stat Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 61, f. 12-5-73, ef. 12-25-73; DEQ 4-1993, f. & cert. ef. 3-10-93; Renumbered from 340-028-0030; DEQ\4-1999, f. & cert. ef. 10-14-99, 
Renumbered from 340-030-0430~ 

~40 208 0§40 
Effeetive CaptuFe ef !.::iF Contaminant Emissiees 
l\ir eentaminants V/hieh are, er may Be, eFHittefl te tfle atmeSf3fleFe tflreHg.h Seers, Vl:ia8.ev1s, er efker 
e13eaiags ia a stRieffire er vlfliek are, er ffiftY Be, emit:teEl Hem a~ 13reeess aet eeataiaeEl ia a strH:effire, 
shall ee eap!Hrea aBEI traBsferree te air pelltitieB eentrel eEtHiJ3FBent tisiBg the mes! effieient aBEI best 
praetieaele heeaiag, shret1EiiBg, er EIHetiBg eEtHipFBent a'>'ailaele. ~lew setirees shall eeft!J3ly at the tiffle 
ef iBstallatieB. 

Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 61, f. 12-5-73, ef. 12-25-73; DEQ4-1993, f. &cert. ef. 3-10-93; Renumbered from 340-028-0040; DEQ14-1999, f. & cert. ef. 10-14-99, Renumbered 
from 340-030-0440 

340-208-0550 
Odor Control Measures 
(1) Control apparatus and equipment, using the highest and best practicable treatment currently 

available, sliall-must be installed and operated to reduce to a minimum odor-bearing gases or odor­
bearing particulate matter emitted into the atmosphere. 

(2) Gas effluents from incineration operations and process after-burners sliall-installed under section (1) 

of this rule must be maintained at a temperature of 1,400' Fahrenheit for at least a 0.5 second 
residence time, or controlled in another manner determined by the Department department to be 
equally or more effective. 
Stat. Auth.: ORS 468 & ORS 468A 
Stats. implemented: ORS 468A.025 
Hist.: DEQ 61, f. 12-5-73, ef. 12-25-73; DEQ4-\993, f. & cert. ef. 3-10-93; Renumbered from 340-028-0045; DEQ14-1999, f. & cert. ef. 10-14-99, 
Renumbered from 340-030-0450 
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340-208-0560 
Storage and Handling of Petroleum Products 
(1) In volumes of greater than 40,000 gallons, gasoline or any volatile petroleum distillate or organic 

liquid having a vapor pressure of 1.5 psia or greater under actual storage conditions shall-must be 
stored in pressure tanks or reservoirs, or shall Ile sterea in containers equipped with a floating roof 
or vapor recovery system or other vapor emission control device. 

(2) Gasoline or petroleum distillate tank car or tank loading facilities handling 20,000 gallons per day 
or more shall-must be equipped with submersible filling devices or other vapor emission control 
systems. 

(3) Gasoline tanks with a capacity of 500 gallons or more, that were installed after January 1, 1970, 
sl!ftllmust be equipped with l!_submersible filling device or other vapor emission control systems. 
Stat. Auth.: ORS 468 & ORS 468A 
Stats. hnplemented: ORS 468A.025 
Hist.: DEQ 61, f. 12-5-73, ef. 12-25-73; DEQ4-1993, f. & cert. ef. 3-10-93; Renumbered from 340-028-0050; DEQ\4-1999, f. & cert. ef. 10-14-99, 
Renumbered from 340-030-0460 

340-208-0570 
Ships 
While in those portions of the Willamette River and Columbia River whlel!-that pass through or 
adjacent to Clackamas, Columbia, and Multnomah Counties, each ship shall miaimiile emissieas frem 
seet lllewiag aaa shall Ile is subject to the emission standards and rules for visible emissions and 
particulate matter size and must minimize soot emissions. The owner, operator or other responsible 
party must ensure that these standards and requirements are met. 

Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 61, f. 12-5-73, ef. 12-25-73; DEQ 4-1993, f. & cert. ef. 3-10-93; Renumbered from 340-028-0055; DEQl4-1999, f. & cert. ef. 10-14-99, 
Renumbered from 340-030-0470 

:HO 2118 OS811 
Uf!set Ceaditiea 
Emissiea sf air eefl!amiaafl!s ifl eirness sf llf'jllieaele staaaaras as a resttlt sf eEjllijlffieat erealEaewa shall 
ee stt0jeet ts OAR 34() 214 03()() threttgl! 349 214 0380. 

Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 61, f. 12-5-73, ef. 12-25-73; DEQ4-1993, f. &cert. ef 3-10-93; Renumbered from 340-028-0060; DEQ4-1995, f. & cert. ef. 2-17-95; DEQ 14-1999, 
f. & cert. ef. 10-14-99, Renumbered from 340-030-0480 

340-208-0590 
Emission Standards - General 
Compliance with any specific emission standard in this Division does not preclude required compliance 
with any other applicable emission standard or requirement contained in OAR Chapter 340. 

Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 61, f. 12-5-73, ef. 12-25-73; DEQ4-1993, f. & cert. ef. 3-10-93; Renumbered from 340-028-0065; DEQ\4-1999, f. & cert ef. !0-14-99, 
Renumbered from 340-030-0490 

340-208-0600 
Visible Air Contaminant Standards 
No person ewfliag, Sjleratiag, er maiataiaiag flSfl fuel ettrniag eEjllijiffieHI settrees sf emissieHs shall 
aiseharge iflle the atmesjlhere frem aey siagle settree ef emissiea whatseever aey air eefllamiaafl! fer a 
jleriea er jlerieas aggregatiag mere tl!aa 30 seeeaas ia aey eae hellf whieh is eE[ttal !e er greater tl!aH 
20 jlereefll Sjlaeitymay allow any non-fuel-burning-equipment to discharge any air contaminant that is 
20 percent opacity or greater into the atmosphere for a period of or periods totaling more than 30 
seconds in any one hour. 

Stat. Auth.: ORS 468 & ORS 468A. 
Stats. Implemented: ORS 468.020 & ORS 468A.025. 
Hist.: DEQ 61, f. 12-5-73, ef. 12-25-73; DEQ 4-1993, f. & cert. ef. 3-10-93; Renumbered from 340-028-0070; DEQ 3-1996, f. & cert. ef. 1-29-96; DEQ\4-
1999, f. & cert. ef. 10-14-99, Renumbered from 340-030-0500 

Page 7 



Attachment A-1 

340-208-0610 
Particulate Matter Weight Standards 
fit-Except for equipment burning natural gas and liquefied petroleum gas, the maximum allowable 

emission of particulate matter, from any fuel burning equipment-shall: 
(al) Be-.!§_a function of maximum heat input tlll&-beas determined from Figure 1, except that from 

existing fuel burning equipment utilizing wood residue, it shall eeis 0.2 grain, and from new 
fuel burning equipment utilizing wood residue, it shall eeis 0.1 grain per standard cubic foot of 
exhaust gas, corrected to 12 percent carbon dioxide; 

(ek) Must Nnot exceed Smoke Spot #2 for distillate fuel and #4 for residual fuel, measured by 
ASTM D2156-65, "Standard Method for Test for Smoke Density of the Flue Gases from 
Distillate Fuels''. 

_(2) The l!!RJEimH!!! a!lewaele e!!!issieR ef rartieHlate l!!atter frel!! aey ref!lse 011FRiRg eEf1iijl!!!eflt shall ee 
a fHRetieR ef the l!!aJliml!!!! heat iRp11t frel!! the ref!lse eRly aREi shall ee Eieter!!!iHeEi frel!! FiguFe 2. 
[Publications: TI1e publication(s) referred to or incorporated by reference in this rule is available from the office of the agency.] 
[ED. NOTE: 111e Figures referenced in this rnle are not printed in the OAR Compilation. Copies are available from the agency.] 
Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468.020 & ORS 468A.025 
Hist.: DEQ 61, f. 12-5-73, ef. !2-25-73; DEQ 4-1993, f. & cert. ef. 3-10-93; Renumbered from 340-028-0075; DEQ 3-1996, f. & cert. ef. 1-29-96; DEQl4-
1999, f. & cert. ef. 10-14-99, Renumbered from 340-030-0510 

J41J 21J8 (j(i:J(j 
PaFtieulate l\'latteF Sil:e Sta&daFd 
J>!e rerseR shall eftllse er 13effflit the e!!!issieR ef aey rartie11late !!!alter whieh is larger thaH 258 !!!iernRs 
iR si~e 13rnviEieEI s11eh rartie11late !!!alter Eiees er will Eieresit llfl9R the real jlFeperty ef aRether jlerseR. 

Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 61, f. 12-5-73, ef. 12-25-73; DEQ 4-1993, f. & cert. ef. 3-10...93; Renumbered from 340-028-0080; DEQ14-1999, f. & cert. ef. 10-14-99, 
Renumbered from 340-030-0520 Moved to 340-208-0450. 

340-208-0630 
Sulfur Dioxide Emission Standard 
For any air contaminant source that may emit sulfur dioxide, no person shall-may cause or permit 
emission of sulfur dioxide in excess of 1, 000 ppm from any air contamination source as measured in 
accordance with the Departl!!eRt's department's Source Test Manual, except those persons burning 
natural gas, liquefied petroleum gas, or fuel conforming to provisions of rules relating to the sulfur 
content of fuels. This rule applies to sources installed, constructed, or modified after October 1, 1970. 

[Publications: The publication(s) referred to or incorporated by reference in this rule is available from the office of the agency.] 
Stat. Auth.: ORS 468 & ORS 468A. 
Stats. Implemented: ORS 468.020 & ORS 468A.025. 
Hist.; DEQ 61, f. 12-5-73, ef. 12-25-73; DEQ 4-1993, f. & cert. ef. 3-10-93; Renumbered from 340-028-0085; DEQ 3-1996, f. & cert. ef. 1-29-96; DEQ\4-
1999, f. & cert. ef. 10-14-99, Renumbered from 340-030-0530 

:Hll 21J8 g114g 
Qd<H's 
(1) J>le flSFSSR SHalJ 6UllS6 0£ jlSffflit the e!!!issieR ef 8e8£81lS !!!alter iR Slleh l!!ftflRef as te S9RtfHlllte te a 

eeRElitieR ef air rell11tieH, er eiEeeeEI: 
(a) A Seeatemeter ~te. 0 eSer streagtdi er ef!Hivalem Eiih:itiea ia resiSeatial aaEi eefflfH:ereial areas; 
(e) A SeeRtel!!eter Ne. 2 eEier streagth er eEflli~·aleRt Eiih1tieR iR all ether laRa 11se areas; 
(e) SeeRtel!!eter ReaEiiRgs: Seeatel!!eter Ne. aREi CeReeRtrntiea RaHge Ne. efThreshelEis, 

Fesf!eettvely: 
(A) Q 1 te 2; 
(B) 1 2 ts 2; 
(C) 2 8 te 32; 
(D) 3 32 te 128. 

(2) A vislfrtiea sf tdiis FUle shall ke:ve eeet1rreEl 'tvhea tv;e measureffleats maEie 'Nitdiin a 13erie8 ef ene 
keur, se13aFate8 By frt least 15 mifltites, eff tdie 13Fe13eFty suFreuaEliag Hie aiF eeftt8:ffl:iRaat seliree 
eJleeeEls fke limitatieas ef seetien (1) ef fkis mle. 
Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
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Hist.: DEQ 6!, f. 12-5-73, ef. 12-25-73; DEQ4-1993, f. & cert. e[ 3-10-93; Renumbered from 340-028-0090; DEQ14-\999, f. & cert. ef. 10-14-99, 
Renumbered from 340-030-0540 

J411 2118 llliSll 
AjlJllieatien 

Bent9n, Linn, 1Wari9n, J!elk, anil Yamhill Counties 

OAR 348 288 8658 !lueugh 348 288 8678 shall Rjlfll)' iH BeHteH, LiHH, Marien, Pelk ana YaFHllill 
CeuHlies. 
Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 109, f. 3-15-76, ef. 3-25-76; DEQ 11-1982, f. & ef. 6-18-82; DEQ 4-1993, f. & cert. ef. 3-10-93; Renumbered from 340-029-0001; DEQ14-1999, f. 
& cert. ef. 10-14-99, Renumbered from 340-030-0600 

J411 2118 lllilill 
~ 

(1) Unless etlterwise regulatea ey Sjleeifie seer regulatieH er staneara, He flersen shall eause er flermit 
the emissien ef eaereus matler: 
(a) lfl sueh a mUHHer as te eause a fluBlie HUisanee; er 
(e) That eeeurs fer suffieieHI auratien er fFetJUeney se that f'.ve measuremeHts maae within a fleriea 

ef ene heur, SBflaratea ey at least 15 miHUtes, eff the flrejlerty surreunaing the emissieH flSiHI, 
that is eEJUal te er greater than a SeeHtemeter Ne. Q er eEJUP>'aleHI ailu!iens iH areas us ea fer 
resiaettti&I, reereatienal, eaueatienal, institutienal, hetel, retail sales er ether similar flUFfleses. 

(2) In all lane use areas ether than these Sfleeifiea in sueseetien (l)(e) ef !his rule, release ef eaereus 
mailer sllall Ile 13rehieitea if e~ual te er g•eater than a SeeHlemeteF Ne. 2 eae• strength, er 
eEJUi'raleHI ailutieHS. 
Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 11-1982, f. & ef. 6-18-82; DEQ 4-1993, f. & cert. ef. 3-10-93; Renumbered from 340-029-0011; DEQ14-l999, f. & cert. ef. 10-14-99, Renumbered 
from 340-030-061 O 

J411 2118 1111711 
PaFtieulate MetteF Si•<e SteudaFd 
Ne fleFsen shall eaase e• Jlermit the emissien ef any flartieulate matter whieh is larger thaH 258 miereHs 
iH size flre"iaea sueh flartieulate matlef aees Sf Will fieflSSil Ufl8H real flFS!lerty ef anefuer 13ersefl. 

Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 11-1982, f. & ef. 6-18-82; DEQ 4-1993, f. & cert. ef. 3-10-93; Renumbered from 340-029-0030; DEQl 4- ! 999, f. & cert. ef. I 0-14-99, Renumbered 
from 340-030-0620 
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340-200-0040 
State of Oregon Clean Air Act Implementation Plan 
(1) This implementation plan, consisting of Volumes 2 and 3 of the State of Oregon Air Quality Control 

Program, contains control strategies, rules and standards prepared by the Department of 
Environmental Quality and is adopted as the state implementation plan (SIP) of the State of Oregon 
pursuant to the federal Clean Air Act, Public Law 88-206 as last amended by Public Law 101-549. 

(2) Except as provided in section (3) of this rule, revisions to the SIP shall be made pursuant to the 
Commission's rulemaking procedures in Division 11 of this Chapter and any other requirements 
contained in the SIP and shall be submitted to the United States Environmental Protection Agency 
for approval. 

(3) Notwithstanding any other requirement contained in the SIP, the Department is authorized: 
(a) To submit to the Environmental Protection Agency any permit condition implementing a rule 

that is part of the federally-approved SIP as a source-specific SIP revision after the Department 
has complied with the public hearings provisions of 40 CFR 51,102 (July 1, 1992); and 

(b) To approve the standards submitted by a regional authority if the regional authority adopts 
verbatim any standard that the Commission has adopted, and submit the standards to EPA for 
approval as a SIP revision. 

!NOTE: Revisions to the State of Oregon Clean Air Act Implementation Plan become federally enforceable upon approval by the 
United States Environmental Protection Agency. If any provision of the federally approved Implen1entation Plan conflicts with any 
provision adopted by the Commission, the Department shall enforce the more stringent provision.] 
[Publications: The publication(s) referred to or incorporated by reference in this rule are available from the agency.] 
Stat. Auth.: ORS 468.020 
Stats. Implemented: ORS 468A.035 
Hist.: DEQ 35, f. 2-3-72,ef. 2-15-72; DEQ 54, f. 6-21-73, cf. 7-1-73: DEQ 19-1979. f. & ef. 6-25-79: DEQ 21-1979. f. & cf. 7-2-79; DEQ 
22-1980, f. & ef. 9-26-80; DEQ 11-1981, f. & ef. 3-26-81: DEQ 14-1982, f. & cf 7-21-82; DEQ 21-1982, f. & ef. 10-27-82; DEQ 1-1983, 
f & ef 1-21-83; DEQ 6-1983, f. & ef. 4-18-83; DEQ 18-1984, f & ef 10-16-84; DEQ 25-1984, f. & ef. 11-27-84; DEQ 3-1985, f. & ef. 2-
1-85; DEQ 12-1985, f. & ef. 9-30-85; DEQ 5-1986, f. & ef. 2-21-86: DEQ 10-1986, f. & ef. 5-9-86; DEQ 20-1986, f. & ef. 11-7-86; DEQ 
21-1986, f. & ef. 11-7-86; DEQ 4-1987, f. & ef. 3-2-87; DEQ 5-1987. f. & ef. 3-2-87; DEQ 8-1987, f. & cf. 4-23-87; DEQ 21-1987, f. & ef. 
12-16-87; DEQ 31-1988, f. 12-20-88, cert. ef. 12-23-88; DEQ 2-1991, f. & cert. ef. 2-14-91; DEQ 19-1991, f. & cert. ef. 11-13-91; DEQ 
20-1991, f. & cert. ef. 11-13-91; DEQ 21-1991, f. & cert. ef. 11-13-91; DEQ 22-1991, f. & cert. ef. 11-13-91; DEQ 23-1991, f. & cert. ef. 
11-13-91; DEQ 24-1991, f. & cert. ef. 11-13-91; DEQ 25-1991, f. & cert. ef. 11-13-91; DEQ 1-1992, f. & cert. ef. 2-4-92; DEQ 3-1992, f. 
& cert. cf. 2-4-92; DEQ 7-1992, f. & cert. ef 3-30-92; DEQ 19-1992, f. & cert. ef. 8-11-92; DEQ 20-1992, f. & cert. ef. 8-11-92; DEQ 25-
1992, f. 10-30-92. cert. ef. 11-1-92; DEQ 26-1992, f. & cert. ef. 11-2-92; DEQ 27-1992, f. &cert. ef. 11-12-92; DEQ 4-1993, f. & cert. ef. 
3-10-93; DEQ 8-1993, f. & cert. ef. 5-11-93; DEQ 12-1993, f. & cert. ef. 9-24-93; DEQ 15-1993, f. & cert. cf. 11-4-93; DEQ 16-1993. f. & 
cert. ef. 11-4-93; DEQ 17-1993, f. & cert. ef. 11-4-93; DEQ 19-1993, f. & cert. ef. 11-4-93; DEQ 1-1994, f. & cert. ef. 1-3-94; DEQ 5-
1994, f. & cert. ef. 3-21-94; DEQ 14-1994, f. & cert. ef. 5-31-94; DEQ 15-1994, f. 6-8-94, cert. cf. 7-1-94; DEQ 25-1994, f. & cert. ef 11-
2-94; DEQ 9-1995. f. & cert. cf. 5-1-95; DEQ 10-1995, f. & cert. ef. 5-1-95; DEQ 14-1995, f. & cert. ef. 5-25-95; DEQ 17-1995, f. & cert. 
ef. 7-12-95; DEQ 19-1995, f. & cert. ef. 9-1-95; DEQ 20-1995 (Temp), f. & cert. ef. 9-14-95; DEQ 8-1996(Temp), f. & cert. ef. 6-3-96; 
DEQ 15-1996, f. & cert. ef. 8-14-96; DEQ 19-1996, f.. & cert. ef. 9-24-96; DEQ 22-1996, f. & cert. ef. 10-22-96; DEQ 23-1996, f. & cert. 
ef. 11-4-96; DEQ 24-1996, f. & cert. ef. 11-26-96; DEQ 10-1998, f. & cert. ef. 6-22-98; DEQ 15-1998, f. & cert. ef. 9-23-98; DEQ 16-
1998, f. & cert. ef. 9-23-98; DEQ 17-1998, f & cert. ef. 9-23-98; DEQ 20-1998, f. & cert. ef. 10-12-98; DEQ 21-1998. f. & cert. ef. 10-12-
98; DEQ 1-1999, f. & cert. ef. 1-25-99; DEQ 5-1999. f. & cert. ef. 3-25-99; DEQ 6-1999, f. & cert. ef. 5-21-99; DEQ 10-1999, f. & cert. ef. 
7-1-99; DEQ14-1999, f. & cert. ef. 10-14-99, Renumbered from 340-020-0047; DEQ 15-1999, f. & cert. ef. 10-22-99; DEQ 2-2000. f. 2-17-
00, cert. ef. 6-1-01; DEQ 6-2000, f. & cert. ef. 5-22-00; DEQ 8-2000, f. & cert. ef. 6-6-00; DEQ 13-2000, f. & cert. ef. 7-28-00; DEQ 16-
2000, f. & cert. ef. 10-25-00; DEQ 17-2000, f. & cert. ef. 10-25-00. 
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Secretary of State 
NOTICE OF PROPOSED RULEMAKING HEARING 

A Statement of Need and Fiscal Impact accompanies this form. 

Chapter 340 DEQ - 200 & 208 
Agency and Division Administrative Rules Chapter Number 

Susan M. Greco (503) 229-5213 
Rules Coordinator Telephone 

811 S.W. 6th Avenue Portland OR 97213 
Address 

Hearing Date Time 
July 18, 2000 7:00PM 

July 18, 2000 7:00PM 

. ~. 

July 18, 2000 7:00PM 

July 19, 2000 7:00PM 

July 20, 2000 7:00PM 

July 20, 2000 7:00PM 

Location 
Newmark Center Building 
(across from W almart) 
Room 228 
1988 Newmark Avenue 
Coos Bay 
La Sells Stewart Center - OSU 
Agricultural Production Room 
875 SW 26'h Street 
Corvallis 
Madras Fire Station 
MainHall 
765 S. Adams Drive 
Madras 
Tillamook County Courthouse 
Commissioners' Meeting Room 
201 Laurel Avenue 
Tillamook 
Gresham City Hall 
Springwater Trail Room 
1333 NW Eastman Parkway 
Gresham 
Pendleton City Hall 
Community Room 
500 SW Dorion 
Pendleton 

Hearings Officer 
Martin Abts 

Kevin Downing 

Larry Calkins 

Duane Altig 

Kevin Downing 

Tom Hack 

Are auxiliary aids for persons with disabilities available upon advance request? 
~Yes 0No 

RULEMAKING ACTION 

ADOPT: 
Secure approval of rule numbers with the Administrative Rules Unit prior to filing. 

340-208-0300; 340-208-031 O; 340-208-0320 



AMEND: 
340-200-0040; 340-208-0010; 340-208-0110; 340-208-0200; 340-208-0210; 340-208-0500; 
340-208-0510; 340-208-0560; 340-208-0570; 340-208-0600; 340-208-0610 

REPEAL: 

340-208-0520; 340-208-0540; 340-208-0580; 340-208-0640; 340-208-0650; 340-208-0660; 
340-208-0670 

RENUMBER: 
Secure approval of rule numbers with the Administrative Rules Unit prior to filing. 

AMEND AND RENUMBER: 
Secure approval of rule numbers with the Administrative Rules Unit prior to filing. 

340-208-0530 to 340-208-0400; 340-208-0620 to 340-208-0450 

Stat. Auth.: ORS 4~8A.010 
Stats. Implemented:, ORS 468A.025 

RULE SUMMARY 

This proposal would refine the definition of an air-quality nuisance, outline criteria to 
determine a nuisance and propose an alternative to traditional enforcement tools to abate 
the nuisance. This Division also contains other rules originally adopted in 1973 by the 
Environmental Quality Commission from the former, and now defunct Columbia­
Willamette and Mid-Willamette Air Pollution Control Authorities that are no longer 
applicable or have been superseded by subsequent rule adoptions by the Commission. 
Most of these rules are proposed for deletion. Two requirements are proposed to apply 
statewide, i.e., a prohibition on masking otherwise harmful emissions and a prohibition 
on large (greater than 250 microns) particle fallout. Other proposed changes include 
housekeeping changes intended to improve the readability and enforceability of the rules. 
If adopted, the rules in OAR 340-208-0010 through 340-208-0210 will be submitted to 
the U.S. Environmental Protection Agency (EPA) as a revision to the State 
Implementation Plan, which is a requirement of the Clean Air Act. 

'~fL~~ July 27. 2000 
Last Day for Public Comment 



Introduction 

State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Rulemaking Proposal 
for 

Air Quality Nuisance Control Rules 

Fiscal and Economic Impact Statement 

Attachment B-2 

The proposed rules clarify the Department's procedure for evaluating a nuisance air quality 
complaint and provide a process for abating the nuisance outside the traditional enforcement route. 
Parties suspected of or proven to be creating a nuisance will face increased cost associated with 
implementing controls to remove or reduce the nuisance air contaminants. Providing a precise 
estimate of the economic impact and benefit of nuisance abatement is difficult, given the wide 
range of sources that potentially create nuisances. The cost of abating the nuisance is influenced by 
the scale of the operation creating the nuisance but also the type of contaminant, whether particle 
fallout, odor or visible emissions. Historically, the cost of any nuisance control is considered on a 
case-by-case basis and is weighed against the costs relative to the benefit anticipated. 

General Public 

The public exposed to air quality nuisance would receive an indeterminate benefit related to greater 
enjoyment of their personal real property once the nuisance is abated. These benefits could include 
reduced cleaning costs, enhanced enjoyment of vistas, more opportunities to be outside and/or 
reduced damage to plantings or structures. Overall the public's quality of life is better without the 
exposure to nuisances. 

Small Business 

Nuisance air contaminants are typically classified as three types: particle fallout, odors and visible 
emissions. Control strategies vary by type and size of source. Effective nuisance control could be 
as simple as moving the operation indoors, covering solvents when not in use, repairing or 
maintaining existing filters and controls and/or rearranging the process flow that is creating 
nuisance emissions. Particle fallout control could involve installing a cyclone for dust control 
(estimated at between $10,000 and $20,000). Larger operations may require more than one 
cyclone. Dust control from vehicle traffic could be managed by paving (estimated at $3 7 to $4 5 per 
square yard) or chemical dust suppression (approximately $0.77 a square yard per application. 
Reapplication rates depend on the volume of traffic but could necessitate 1 to 3 reapplications per 
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year.). Covering truck loads to reduce wind blown dust could cost between $1,500 to $5,000 per 
vehicle. Other techniques to manage particle fallout include erecting walls to contain the source 
pile of materials. Costs of this control depend upon the size and number of material piles at each 
facility. 

Nuisance odor could be managed by installing a carbon bed or afterburners, modifying the 
production process and/or changing the stack height. The cost of these controls is very sensitive to 
the size and type of facility. As an example, an afterburner for a mid-sized coffee roaster would 
cost about $32,000. Afterburners could also be used to reduce visible emissions. Changing the 
stack height to reduce the odor impact of styrene emissions could cost about $2,200. 

Each source will require an evaluation of appropriate controls and it is not possible to predict the 
types of nuisance abatement practices that would be typically implemented. 

Large Business 

This rule will have less effect on larger businesses than smaller businesses as many of these 
operations are already subject to existing permit requirements regarding management of nuisance 
air contaminants. If a_ large business not otherwise subject to permit requirements is creating a 
nuisance, the costs and controls will be as outlined above but tending toward the upper end of any 
range of estimated costs. 

Local Governments 

No impact to local governments except to the extent that their activities may contribute to a 
nuisance. The fiscal impacts would be similar to those outlined above depending upon the type of 
air contaminant requiring abatement. 

State Agencies 

-DEQ 
-FTEs 
-Revenues 
- Expenses 

- Other Agencies 

Assumptions 

(0.86) 
$0 
($173,533) 

Not applicable 

The Department receives over 1500 complaints a year not associated with permitted sources. 
The time required to investigate and resolve a complaint ranges from 2 hours to 28 hours, with 
the average at 10 hours. The savings in fiscal impact for the Department outlined above comes 

Page 2 



Attachment B-2 

from the use of the more effective tools proposed in this rulemaking. Implementation of the Best 
Work Practices Order protocol is estimated to result in a 10 percent reduction in staff effort 
associated with nuisance complaint resolution. 

Housing Cost Impact Statement 

The Department has determined that this proposed rulemaking will have no effect on the cost of 
development of a 6,000 square foot parcel and the construction of a 1,200 square foot detached 
single family dwelling on that parcel. 
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State of Oregon 
DEPARTMENT OF ENVIRONMENT AL QUALITY 

Rulemaking Proposal 
for 

Air Quality Nuisance Control Rules 

Land Use Evaluation Statement 

1. Explain the purpose of the proposed rules. 

Attachment B-3 

This proposal would refine the definition of an air quality nuisance, outline criteria to 
determine a nuisance and propose an alternative to traditional enforcement tools to abate the 
nuisance. This Division also contains other rules originally adopted in 1973 by the 
Environmental Quality Commission from the former and now defunct Columbia-Willamette and 
Mid-Willamette Air Pollution Control Authorities that are now longer applicable or have been 
superseded by subsequent rule adoptions by the Commission. Most of these rules are proposed 
for deletion. Two requirements are proposed to apply statewide, i.e., a prohibition on masking 
otherwise harmful emissions and a prohibition on large (greater than 250 microns) particle 
fallout. Other proposed changes include housekeeping intended to improve the readability and 
enforceability of the rules. 

2. Do the proposed rules affect existing rules, programs or activities that are considered land 
use programs in the DEQ State Agency Coordination (SAC) Program? l:8J Yes 0 No 

a. If yes, identify existing program/rule/activity: 

Nuisances may be caused by permitted sources. Resolution of these types of complaints for 
these sources are typically handled by procedures outlined in their permits. The air quality 
permitting programs are an existing land use program under OAR 340-18-030. 

b. If yes, do the existing statewide goal compliance and local plan compatibility 
procedures adequately cover the proposed rules? O Yes O No (if no, explain): 

Not applicable 

c. If no, apply the following criteria to the proposed rules. 

Staff should refer to Section Ill, subsection 2 of the SAC document in completing the evaluation fonn. 
Statewide Goal 6 - Air, Water and Land Resources is the primary goal that relates to DEQ 
authorities. However, other goals may apply such as Goal 5 - Open Spaces, Scenic and Historic 
Areas, and Natural Resources; Goal 11 - Public Facilities and Services; Goal 16 - Estuarine 
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Resources: and Goal 19 - Ocean Resources. DEQ programs and rules that relate to statewide land 
use goals are considered land use programs if they are: 

l. Specifically referenced in the statewide planning goals: or 

2. Reasonably expected to have significant effects on 
a. resources, objectives or areas identified in the statewide planning goals, or 
b. present or future land uses identified in acknowledged comprehensive plans. 

Jn applying criterion 2 above, two guidelines should be applied to assess land use significance: 
The land use responsibilities of a program/rule/action that involved more than one agency, are 
considered the responsibilities of the agency with primary authority. 
A determination of land use significance must consider the Department's mandate to protect public 
health and safety and the environment. 

In the space below, state if the proposed rules are considered programs affecting land 
use. State the criteria and reasons for the determination. 

The proposed rules do not have a significant affect on land use. The Department may need 
to coordinate with local governments in regard to their role in approving the siting of uses that may 
contribute to creating a nuisance. 

3. If the proposed rules have been determined a land use program under 2. above, but are 
not subject to existing land use compliance and compatibility procedures, explain the new 
procedures the Department will use to ensure compliance and compatibility. 

Not applicable 

sf1Lfoo 
Date I ' 
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State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Rulemaking Proposal 
for 

Air Quality Nuisance Control Rules 

Questions to be Answered to Reveal 

Attachment B-4 

Potential Justification for Differing from Federal Requirements. 

1. Are there federal requirements that are applicable to this situation? If so, exactly what 
are they? 

No. Nuisance abatement is a fundamental issue in environmental regulation with a long 
history of consideration under common law. However, nuisances tend to be local and 
not often associated with the health concerns identified as priority concerns within the 
federal Clean Air Act. Resolution of nuisance issues has traditionally fallen within state 
and local government responsibilities. 

2. Are the applicable federal requirements performance based, technology based, or both 
with the most stringent controlling? 

Not applicable 

3. Do the applicable federal requirements specifically address the issues that are of 
concern in Oregon? Was data or information that would reasonably reflect Oregon's 
concern and situation considered in the federal process that established the federal 
requirements? 

Not applicable 

4. Will the proposed requirement improve the ability of the regulated community to 
comply in a more cost effective way by clarifying confusing or potentially conflicting 
requirements (within or cross-media), increasing certainty, or preventing or reducing the 
need for costly retrofit to meet more stringent requirements later? 

Yes. Nuisance issues are often difficult to resolve but can become contentious 
nevertheless. The voluntary Best Work Practices Order provides an opportunity for a 
source suspected of contributing to a nuisance to undertake one or more reasonable 
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steps to control the problem and, as a result, achieving some certainty regarding 
expectations for compliance. The agreement will be drafted to implement the most 
effective, reasonably available controls, reducing or eliminating the need to revisit the 
issue again. This approach will avoid ongoing involvement in continuous negotiations 
or enforcement actions, allowing the most immediate relief for complaints and letting 
the source go back to its primary activity and Department staff to work on higher 
priority air quality issues. 

5. Is there a timing issue that might justify changing the time frame for implementation of 
federal requirements? 

Not applicable 

6. Will the proposed requirement assist in establishing and maintaining a reasonable 
margin for accommodation of uncertainty and future growth? 

Yes, the voluntary agreement, known as the Best Work Practices Order, will provide 
assurance to the source of what is expected to comply with the state of Oregon nuisance 
rules and will also provide more timely relief from exposure for those experiencing the 
nmsance. 

7. Does the proposed requirement establish or maintain reasonable equity in the 
requirements for various sources? (level the playing field) 

Yes. The Department will be preparing guidance for implementation to assist field staff 
across the state in evaluating the criteria for determining a nuisance in the same way. 
This will ensure that similar activities located in differing parts of the state will 
experience the same level of consideration and enforcement in regard to potential 
nuisance violations. This guidance will also outline a menu of potential abatement 
options so that sources could expect to be presented with the same choices for control as 
any other nuisance source in the state. 

8. Would others face increased costs if a more stringent rule is not enacted? 

Page 2 

Sources suspected of contributing to a .nuisance may face challenges to abate the 
nuisance from many different fronts including local government enforcement and third 
party lawsuits. Voluntarily signing and complying with the Best Work Practices Order 
would ensure no further enforcement by the Department. The agreement may also 
serve as a demonstration of reasonable controls as a defense to other complaints. 
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9. Does the proposed requirement include procedural requirements, reporting or 
monitoring requirements that are different from applicable federal requirements? If so, 
Why? What is the "compelling reason" for different procedural, reporting or monitoring 
requirements? 

Not applicable 

10. Is demonstrated technology available to comply with the proposed requirement? 

Yes. The circumstances from one situation to the next will vary widely. Not all 
nuisance situations may be resolved with a reasonably available control device. 
However, depending on the nuisance, there are typically a wide variety of options 
available representing reasonable abatement practices. 

11. Will the proposed requirement contribute to the prevention of pollution or address a 
potential problem and represent a more cost-effective environmental gain? 

Yes. The nuisance abatement process outlined in the rule will reduce the amount of air 
contaminants emitted once controls are in place. The Department has also a number of 
case histories that show where sources of air pollution have been approached after 
complaints have been received, the resulting solution has often resulted in reduced 
operating costs for the business. Similar results can be expected in enforcing this rule, 
as offers of technical assistance ·are often the first tool used in interactions with problem 
sources. 
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State of Oregon 
Department of Environmental Quality Memorandum 

Date: May 16, 2000 

To: Interested and Affected Public 

Subject: Rulemaking Proposal and Rulemaking Statements - Air Quality Nuisance 
Control Rules, OAR 340 Division 208; State Implementation Plan, OAR 340-
200-0040 

This memorandum contains information on a proposal by the Department of Environmental 
Quality (Department) to adopt new rules/rule amendments regarding air quality nuisances. 
Pursuant to ORS 183.335, this memorandum also provides information about the Environmental 
Quality Commission's intended action to adopt a rule. 

This proposal would refine the definition of an air quality nuisance, outline criteria to determine 
a nuisance and propose an alternative to traditional enforcement tools to abate the nuisance. This 
Division also contains other rules originally adopted in 1973 by the Environmental Quality 
Commission from the former, and now defunct Columbia-Willamette and Mid-Willamette Air 
Pollution Control Authorities that are no longer applicable or have been superseded by 
subsequent rule adoptions by the Commission. Most of these rules are proposed for deletion. 
Two requirements are proposed to apply statewide, i.e., a prohibition on masking otherwise 
harmful emissions and a prohibition on large (greater than 250 microns) particle fallout. Other 
proposed changes include housekeeping changes intended to improve the readability and 
enforceability of the rules. 

The Department has the statutory authority to address this issue under ORS 468A.O 10. These 
rules implement ORS 468A.025. If adopted, the rules in OAR 340-208-0010 through-0210 will 
be submitted to the U.S. Environmental Protection Agency as a revision to the State 
Implementation Plan, which is a requirement of the Clean Air Act. 

What's in this Package? 

Attachments to this memorandum provide details on the proposal as follows: 

Attachment A The official statement describing the fiscal and economic impact of the 
proposed rule. (required by ORS 183.335) 

Attachment B A statement providing assurance that the proposed rules are consistent 
with statewide land use goals and compatible with local land use plans. 

Attachment C Questions to be Answered to Reveal Potential Justification for Differing 
from Federal Requirements. 

Attachment D The actual language of the proposed rule (amendments). 

Attachment D-2 State Implementation Plan rule 
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Memo To: Interested and Affected Public 
Air Quality Nuisance Control Rules 
Page2 

Hearing Process Details 

The Department is conducting public hearings at which comments will be accepted either orally 
or in writing. The hearings will be held as follows: 

Date 
July 18 

July 18 

July 18 

July 19 

July 20 

July 20 

Time 
7:00PM 

7:00PM 

7:00PM 

7:00PM 

7:00PM 

7:00PM 

Place 
Coos Bay. 

Newmark Center Building 
(across from Wal mart) 
1988 Newmark A venue 
Room 228 

Corvallis 
Agricultural Production Room 
LaSells Stewart Center - OSU 
875 SW 26'h Street 

Madras 
Main Hall 
Madras Fire Station 
765 S. Adams Drive 

Tillamook 
Commissioner's Meeting Room 
Tillamook County Courthouse 
201 Laurel Avenue 

Gresham 
Springwater Trail Room 
Gresham City Hall 
1333 NW Eastman Parkway 

Pendleton 
Pendleton City Hall 
Community Room 
500 SW Dorion 

A question and answer period from 6:30 PM to 7:00 PM will precede each hearing. 

Deadline for submittal of Written Comments: 5:00 p.m., July 27, 2000 

Department staff will be the Presiding Officer at the hearing. 
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Air Quality Nuisance Control Rules 
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Written comments can be presented at the hearing or to the Department any time prior to the date 
above. Comments should be sent to: Department of Environmental Quality, Attn: Kevin 
Downing, 811 S.W. 6th Avenue, Portland, Oregon 97204; fax 503 229-5675; email 
downing.kevin(W,deg.state.or.us. 

In accordance with ORS 183.335(13), no comments from any party can be accepted after the 
deadline for submission of comments has passed. Thus if you wish for your comments to be 
considered by the Department in the development of these rules, your comments must be 
received prior to the close of the comment period. The Department recommends that comments 
are submitted as early as possible to allow adequate review and evaluation of the comments 
submitted. 

What Happens After the Public Comment Period Closes 

Following close of the public comment period, the Presiding Officer will prepare a report that 
summarizes the oral testimony presented and identifies written comments submitted. The 
Environmental Quality Commission (EQC) will receive a copy of the Presiding Officer's report. 
The public hearing will be tape recorded, but the tape will not be transcribed. 

The Department will review and evaluate the rulemaking proposal in light of all information 
received during the comment period. Following the review, the rules may be presented to the 
EQC as originally proposed or with modifications made in response to public comments 
received. 

The EQC will consider the Department's recommendation for rule adoption during one of their 
regularly scheduled public meetings. The targeted meeting date for consideration of this 
rulemaking proposal is September 29, 2000. This date may be delayed if needed to provide 
additional time for evaluation and response to testimony received in the hearing process. 

You will be notified of the time and place for final EQC action if you present oral testimony at 
the hearing or submit written comment during the comment period. Otherwise, if you wish to be 
kept advised of this proceeding, you should request that your name be placed on the mailing list. 

Background on Development of the Rulemaking Proposal 

Why is there a need for the rule? 

The need to effectively address air quality nuisances was identified as a priority action within the 
Air Quality program's evaluation of process improvement opportunities. Air quality nuisance 
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complaints may involve health issues but are typically driven by aesthetic concerns such as odor, 
opacity and particle fallout. Nevertheless, nuisance issues can be very compelling for both the 
complainant and the offending party, and represent a substantial commitment of staff time to 
resolve. In part, this is due to the nature of nuisances themselves but also to the lack of a well­
developed process in the Department's rules. Under current rules, staff respond to complaints 
with an investigation that involve several site visits to isolate and document the offending nature 
of the air contaminants. Following that, effective resolution of nuisance concerns often depends 
upon a resource intensive enforcement action. 

The nuisance rules proposed here include a clearer definition of nuisance, criteria for determining 
a nuisance and a process to address nuisances as an alternative to the typical enforcement 
process. This process would begin with a voluntarily signed negotiated agreement with a source 
suspected of creating a nuisance. Under the agreement the source would commit to 
implementing specific steps which have been identified as being reasonable approaches to 
abating the nuisance at hand. Sources adhering to the agreement and implementing the outlined 
steps would be deemed to be in compliance with the rule and shielded from further enforcement 
action by the Department. This approach is expected to be more successful than the traditional 
approach because it encourages the application of controls to address the problem rather than 
seeking resolution through a potentially lengthy and contentious enforcement process. 

As previously noted, many of the other rules in the Division are remnant from now defunct 
regional air pollution control authorities that predated the establishment of the Department of 
Environmental Quality. Several of the rules are now outdated and are unenforceable or have 
been superseded by subsequent rule adoptions by the Commission that apply statewide. These 
rules are proposed for deletion. 

This rulemaking also proposes to extend statewide two rules that had previously applied either 
within the mid-Willamette valley and/or the Portland area. The first rule prohibits the masking 
of emissions that would otherwise cause a detriment to health, safety or welfare of people. The 
second rule would prohibit the emission of particulate matter greater than 250 microns in size 
that would be deposited on another person's property. Each of these rules addresses 
environmental problems that occur in the rest of the state as has historically occurred in the 
Portland and mid-Willamette Valley. Extending the applicability of the rule enhances the 
Department's ability to resolve the relevant air quality problems statewide. 

How was the rule developed? 

A workgroup consisting ofDEQ air quality and enforcement staff as well as Department of 
Justice staff worked over several months to research and develop this rulemaking proposal. This 
work grew out of a broader Air Quality Program streamlining effort. 



Attachment B-5 
Memo To: Interested and Affected Public 
Air Quality Nuisance Control Rules 
Page 5 

Copies of the documents relied upon in the development of this rulemaking proposal can be 
reviewed at the Department of Environmental Quality's office at 811 S.W. 6th Avenue, Portland, 
Oregon. Please contact Kevin Downing for times when the documents are available for review. 

Who does this rule affect including the public, regulated community or other agencies, and 
how does it affect these groups? 

This rule directly affects persons under whose control air contaminants are released that are 
creating a nuisance. Persons deemed to be creating a nuisance would be directed to abate the 
nuisance or face civil penalty enforcement. As an alternative, persons suspected of creating a 
nuisance would be provided the option to sign a voluntary agreement with the Department to 
implement specific steps to control or mitigate the source of offending air pollution. 

These rules also propose to extend statewide two provisions that had applied previously only in 
the Portland area and other portions of the Willamette Valley. 

How will the rule be implemented? 

The effective date of the rule will be November 1, 2000. Guidance on nuisance determination 
and the effective use of the alternative nuisance abatement process proposed in this rulemaking 
will be prepared and distributed to air quality staff responsible for enforcing these rules. 
Enforcement staff of the Department will be involved in the development of this guidance and 
the protocols needed to ensure that Best Work Practices Orders are written so that enforcement 
action can be taken if necessary. 

Are there time constraints? 

There are no outside time constraints regarding adoption of this rule. The Air Quality Division 
has identified nuisance control rule amendments as a priority in its process improvement 
program identified within the Air Quality Strategic Plan. Successful implementation of this 
program will help streamline program operations and allow resources, both inside and outside the 
agency, to address more environmentally protective issues. 
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Contact for More Information 

If you would like more information on this rulemaking proposal, or would like to be added to the 
mailing list, please contact: 

Kevin Downing 
DEQ - Air Quality Division 
811 SW 6'" Avenue 
Portland, Oregon 97204 

503 229-6549 
Fax: 503 229-5675 
downing.kevin@deq .state.or. us 

This publication is available in alternate format (e.g. large print, Braille) upon request. Please 
contact DEQ Public Affairs at 503-229-5317 to request an alternate format. 
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State of Oregon 
Department of Environmental Quality Memorandum 

To: 

From: 

Environmental Quality Commission 

Kevin Downing, DEQ Air Quality Planning 
Martin Abts, DEQ Coos Bay 
Duane Altig, DEQ Portland 
Larry Calkins, DEQ Bend 

Date: November 20, 2000 

Subject: Presiding Officer's Report for Rulemaking Hearing 
Air Quality Nuisance Control Rules 

Hearing Date 
July 18, 2000 

July 18 

July 18 

July 19 

July 20 

July 20 

Time 
7:00 PM 

7:00 PM 

7:00 PM 

7:00 PM 

7:00 PM 

7:00 PM 

Place 
Coos Bay 

Newmark Center Building 
(across from Walmart) 
1988 Newmark Avenue 
Room228 

Corvallis 
Agricultural Production Room 
LaSells Stewart Center - OSU 
875 SW 26th Street 

Madras 
Main Hall 
Madras Fire Station 
765 S. Adams Drive 

Tillamook 
Commissioner 1s Meeting Room 
Tillamook County Courthouse 
201 Laurel Avenue 

Gresham 
Springwater Trail Room 
Gresham City Hall 
1333 NW Eastman Parkway 

Pendleton 
Pendleton City Hall 
Community Room 
500 SW Dorion 

In addition, information meetings on the nuisance rules along with the open burning rules were 
held in Lyons on June 261

\ Falls City on June 281
" and Corvallis on July 61

". Persons attending 
these meetings were briefed on the rules by staff and any questions they had about the proposal 
were answered at that time. They were also encouraged to either attend the scheduled public 
hearings or submit written comments to ensure that comments could be included in the public 
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record. At the hearings people were asked to sign registration forms if they wished to provide 
comments. People were also advised that the hearing was being recorded. Prior to receiving 
comments, staff briefly explained the specific rulemaking proposal and the procedures to be 
followed during the hearing. 

The Coos Bay hearing was attended by 8 people; in Corvallis, 15 people; in Madras, 2 people; in 
Tillamook and Gresham, none; in Pendleton, 3 people. No one provided testimony on the 
nuisance rules at the public hearings. Thirty-three persons submitted additional written testimony 
outside of the public hearings. 

The public comment period was reopened on three occasions at the request of several individuals 
and groups who felt they did not have enough time to adequately review the proposal. The 
comment period was initially extended to August I 0. Comments from this initial round were 
incorporated into a revised rule draft (see Attachment G) and circulated to commenters during a 
second comment period from September I until September 13. The comment period was 
reopened again from October 1 to November 1. In addition, a public workshop was held on the 
proposed rules on October 26'" at the State Office Building, 800 NE Oregon in Portland. 
Comments on Attachment G are referred to as comments on the revised draft, as opposed to the 
initial draft. Several persons submitted written comments on the rules during more than one of the 
comment periods and are noted in the Testimony Reference Table. 

The following report provides a summary of written and oral comments received, including 
written comments received outside of the public hearings. The department's response to the 
comments is provided in a separate document. Comments are grouped by similar subject areas. 
Comments are grouped by similar subject areas. The persons who made the comment are identified 
by a code, which is keyed to the entries in the Testimony Reference table. 

WI 
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Written Testimony References 

Name and Affiliation 

Kurt Anderson 
Monaco Coach 
P.O. Box465 
Wakarusa, Indiana 



W2A, W2B 

W3A, W3B, W3C, W3D 

W4A, W4B, W4C, W4D 

W5 

W6A, W6B, W6C, W6D, W6E 

W7 

W8A, W8B 
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Thomas Wood 
Stoel Rives 
900 SW Fifth Ave Suite 2600 
Portland 

JolmLedger 
Associated Oregon Industries 
1149 Court St NE 
Salem 

Kathryn VanNatta 
Northwest Pulp and Paper Association 
7874 Jani Court NE 
Keizer 

Debra Suzuki 
Environmental Protection Agency 
1200 Sixth Avenue 
Seattle 

Sharon Genasci 
NW District Association 
Health and Environment Committee 
2217 NW Jolmson 
Portland 

Caroline Skinner 
Elizabeth Meyer 
James Knight 
Crystal Rummell 
Judith Hill 
RenaeNifus 
2420 NW Quimby St 
Portland 

David F. Bartz, Jr. 
Schwabe, Williamson & Wyatt 
1211 SWFifthAve 
Portland 
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W9A, W9B 

WlOA, WlOB 

Wll 

Wl2A, W12B 

W13A, W13B 

W14 

Wl5 

W16 

W17 

W18A, W18B 
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Calvin Pittman 
Kingsford 
3315 Marcola Road 
Springfield 

Caroline Skinner 
2420 NW Quimby St. 
Portland 

Stacey Vallas 
2856 NW Thurman St 
Portland 

Robert Davies 
2518 NW Savier 
Portland 

Bob Holmstrom 
2924 NW 53'' Dr 
Portland 

Elizabeth Patte 
3204 NW Wilson 
Portland 

Martha Gannett 
2466 NW Thurman St 
Portland 

Judith Hill 
2420 NW Quimby 
Portland 

G. Frank Hammond 
Cable, Huston, Benedict, Haagensen & Lloyd LLP 
1001 SW 5'" Ave, Suite 2000 
Portland 

Marvin Lewallen 
Weyerhaeuser Co. 
Tualatin 



Wl9 

W20 

W21 

W22 

W23 

W24 

W25 

W26 

W27 
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Lori Luchak 
Miles Fiberglass and Composites 
8855 SE Otty Rd. 
Portland 

Mike Elder 
SP Newsprint Co. 
P.O. Box 70 
Newberg 

Jerry Bramwell 
U.S. Forest Industries 
Medford 

Dr. Robert G. Amundson 
1616 Harbor Way #403 
Portland 

David Paul 
Paul & Sugerman 
520 SW Sixth A venue, Suite 920 
Portland 

Mathew Cusma 
Schnitzer Steel Products Co. 
12005 N. Burgard Road 
Portland 

Robin Hochtritt, RN, MSW 
707 NW Everett Street 
Portland 

Paul Engelking 
P. 0. Box 236 
Lowell 

Kim Strahm 
91233 Rustic Ct. 
Coburg 
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W28 

W29 

DaleF. Wonn 
Trus Joist MacMillan 
P.O. Box 22508 
Eugene 

Kristan S. Mitchell 
Oregon Refuse and Recycling Association 
P. 0. Box 2186 
Salem 

Testimony Summary/Issues Whose Comment 

GENERAL COMMENTS ABOUT THE RULES 

!. W6A, W7, WI!, W12A, 
W13, W14, WIS, Wl6 

2. 

3. 

4. 

Page 6 

We write to voice our strong concerns about air quality in our homes in NW Portland, being 
periodically invaded with noxious burnt odors that may be indicative of any of a number of 
hazardous air pollutants including metals. The odors get so bad at times as to interfere with 
our use of the public sidewalks and roadways in the neighborhood. The frequency and 
uncertainty of the odor events make it impossible for residents to rely on outdoor ventilation 
to cool their homes in the summertime. People also report headaches and sore throats. We 
carmot stress enough the need for tough, enforceable air quality nuisance control rules. 

W6C, WlOB 
We are concerned about our health and the health of our children. We do not know the 
consequences of breathing the 34 HAPs the foundry, for example, is permitted to emit. We 
do know that the HAPs we have monitored are extremely dangerous. It is unreasonable to 
expect neighbors to bear this burden of pollution year after year to save the company the 
expense of modernizing a very old plant. 

W6C, W!OB 
Many types of fugitive emissions from these nearby facilities are not dissimilar to open 
burning, e.g., the pouring of molten metal poured into low level radioactive sand molds 
treated with a resin material. There is no attempt to control these emissions. 

W3D, W4D 
AOI understands the intent of the proposed action is to clarify and simplify the existing 
nuisance rules and not to create new regulatory requirements or authorities. It is also 
apparent that some parties wish to use the nuisance rules to combat hazardous air pollutants 
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when this issue will be addressed more comprehensively in the program proposed by the 
HAP Consensus Group. The agency should more clearly state the intent and scope of these 
rules so as to avoid ambiguity in their application. 

W4B 
The proposed rule that prohibits a nuisance establishes a process that we believe is 
fundamentally unfair and, importantly, unworkable. 

WlOB 
I am only a citizen, not a scientist or politician or government employee so I need simple 
and effective tools to be able to give feedback to the appropriate agency when I am affected 
by bad air quality as I have been so much this summer. I understand industry's wish for 
less regulation, however, there has to be a counter-balance to represent the needs of the 
ordinary citizen who must live with industrial outputs that can affect both quality oflife, 
esthetically, and can potentially cause ill-health as well. 

W2A,W4A 
It is not clear that the legislature has granted DEQ authority to address private nuisances 
involving a limited number of parties. The authority to regulate nuisances arises from the 
definition of air contaminants (ORS468A.005) that are described as substances that 
"interfere unreasonably with enjoyment of life and property throughout such area of the 
state as shall be affected thereby." "Area of the state" is defined in the statute as a specific 
geographical area designated by the EQC. The definition does not authorize DEQ to 
address nuisances that apply on a limited basis or in areas that have not been specifically 
designated by the EQC. 

W17, W29 
We are concerned that the Department's modifications to nuisance law may create 
constitutional questions. Determination of whether an activity results in "substantial and 
unreasonable" interference with a private or public right is generally a question of fact, 
often subject to decision by a jury in a civil action for nuisance. The proposed rules 
create civil penalties for a nuisance, in section 340-208-0300, while putting the fact­
finding function into administrative hands. Similarly, the rules might violate the 
separation of powers doctrine because they might be read to impair common law 
nuisance remedies and defenses. Furthermore, under the Constitution the decision to 
impair a common law remedy must be left to the legislature, and then its powers are 
limited. 

W27 
Have you considered or previously tried a rule that if you have a source causing a consistent 
nuisance to neighboring areas and the agency receives a specific number of calls/complaints 

Page7 
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10. 

within a determined amount of time and it is verified by the agency then the source is cited 
as a nuisance? 

W2A 
The cost assumptions used by the Department to determine the fiscal impact are inaccurate. 

DEFINING NUISANCE 

11. W21 

12. 

13. 

14. 

15. 

16. 

Page 8 

The definition of nuisance is too broad. Without specific definitions of "odor" and 
"nuisance" every type of business activity would be open for arbitrary enforcement by the 
Department. The list of criteria for determining a nuisance does not define specific criterion 
to follow in making these determinations, making the final result based on no more than 
biased opinion. Test criterion has to be established regarding all odor emissions. 

W3A, W4A, W9A, Wl8B, 
W29 

The definition of a nuisance must be modified to correctly state the law. Specifically, both 
public and private nuisances must be unreasonable and substantial to be classified as a 
nmsance. 

W6C, WlOB, W12B 
Since the proposed definition is not the actual definition of nuisance, we propose from the 
American Heritage Dictionary, "A use of property or course of conduct that interferes with 
the legal rights of others by causing damage, annoyance or inconvenience." 

W6D, W22 
We suggest a definition of nuisance closer to the May 16 draft: "Nuisance means unusual or 
annoying amounts of emissions traceable directly to one or more specific sources, resulting 
in interference with another's use and enjoyment of real property or the invasion of a right 
common to members of the general public." 

W26 
The distinction between public and private nuisances is not relevant in the case of airborne 
contaminants, as any airborne discharge that leaves the airspace above a property becomes 
an intrusion into the public domain and potentially an expectation of the reasonable use of 
aJr. 

Wl 
Definition of a nuisance also needs to quantify the difference between a public and private 
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nuisance, including factors like the number of complaints, the duration of the incident, the 
intensity and verification of complaints by regulatory agency. 

W20 
The proposed revision to the definition of nuisance should include the reference to the 
source of the nuisance. 

DETERMINING A NUISANCE 

18. W2A, W3A, W3B, W4A, 
W4B, W9A, W29 

Additional considerations should be used in determining whether a nuisance exists such 
as, geographic extent of impact, existence of cost effective controls, compliance with a 
permit, compliance with statutes or regulations, extent and character of the harm and the 
parties' ability to prevent or avoid harm. 

19. W2A, W3A, W3B, W4A, 
W4B, W9A, W29 

Where a source has already complied with a specific standard directed at controlling 
emissions from a particular process, that process should not then be subject to additional 
controls under the nuisance program. We must assume that when DEQ adopts specific 
standards, these standards are intended to prevent "substantial and unreasonable 
interference" with public and private rights. The general nuisance rule should simply be a 
safety net to fill in any gaps not addressed by specific standards. 

20. W6A, W6C, W6E, WlOB, 

21. 

22. 

W12B 
Compliance with a permit should in no way exempt industry from the nuisance rule. 
Examples are evident where a facility in compliance with its permit can still be creating a 
nmsance. Delete the provision in proposed OAR 340-208-0310 (2). 

W23 
The Department has many programs mandated by federal law that are incorporated in to 
permits. However, none of these standards is directly connected to a standard of 
"substantial and unreasonable interference with public and private rights." Therefore, the 
existence of a permit is not a legal defense to nuisance. 

Wl, W2A, W3A, W4A, 
W4B, W9A, W19, W29 

Definition of a nuisance needs to include site specific factors like zoning. Sources should 
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23. 

24. 

25. 

26. 

27. 

28. 

29. 
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be exempted if operating within substantive permit requirements and appropriately 
located in areas zoned for the use. 

W6C, W6D, W6E, WlOB, 
W12B, W14 

The criteria for a nuisance should not include "the suitability of each party's use and 
character of the locality." This places the burden entirely on the public affected rather than 
on the parties impacting the public and isn't acceptable. 

W23 
Oregon law establishes very clearly that "zoning is not an approval of manner of conducting 
business which causes private nuisance." Lunda v. Matthews 46 Or. App.701, 706-707 
(1980). 

W6A, W6B 
Evaluation of the true costs of a nuisance must also include not only the cost of controls but 
also the costs to the health and well being of people living near the polluter. For instance, a 
recent health survey indicated that residents of NW and SE Portland had significantly 
higher asthma rates than anywhere else in the state and higher than the national average. 

W6E, W12B 
Do not include "geographic extent of impact" and "existence of cost effective controls" as 
criterion to determine a nuisance. These exclusions have been suggested by industry. This 
issue represents a serious public health matter and should not be treated as an inconvenience 
to industry. 

W6C, W6D, WlOB, Wl2B 
Retain the originally proposed criterion of "proximity to residential and commercial areas" 
and delete the criterion of"extent and character of the harm to complainants." The revised 
proposal appears to favor industry and makes it more difficult for DEQ to enforce any 
nuisance rule. Isn't the difficulty of legal enforcement supposed to be the reason for 
changing the rule that is presently on the books - and not enforced? 

W6D, W6E, W22, W25 
Add "toxicity of emissions" to the original list of criteria determining a nuisance. 

W6A 
It is wrong to not consider harm on a smaller scale and to require a test that shows an 
extended area of harm before action can be taken. Our airshed is in the state it is because of 
a thousand small cuts of neglect and ignoring or not responding to complaints. No neighbor 
should be exposed to air toxics that will cause harm. 
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How does one prove that his breathing is seriously compromised by nuisance dust or odor -
indeed, is that a necessity for constituting a nuisance, an annoyance or inconvenience? How 
better could DEQ determine what constitutes a nuisance? Do not consider extent and 
character of the harm but consideration of the parties' ability to prevent or avoid harm 
seems reasonable. Rewrite the criterion regarding number of people impacted to specify a 
compilation of complaints that specify frequency, duration, intensity and impacts on 
complainants, testing or monitoring, DEQ inspections or the use of odor contractors who 
might identify chemicals that cause objectionable smell. 

W25 
The originally proposed list of criteria is preferable. The existence of any one factor should 
be sufficient to find a nuisance. The language should be amended to indicate that the list is 
disjunctive. 

W26 
More emphasis should be placed on prevention. Some nuisances are potentially a problem 
and government can order them abated prior to actual harm being endured. The section in 
340-208-0310 is heavy on actual harm and light on potential harm, in contrast to most 
current policy regarding nuisance abatement. 

W23 
The organization of OAR 340-208-0310 is flawed in that it merges the distinct concepts of 
defining a nuisance and curing a nuisance. For instance, the suitability of each party's use 
criterion is not relevant, see Lunda v. Matthews. Even if a polluter is zoned and permitted, 
it may constitute a nuisance. Therefore, the suitability of an offending party's use to the 
locality should be considered only in terms of penalties assessed and mandated efforts to 
cure the nuisance and not to the determination of a nuisance itself. This language should be 
deleted and relocated, if at all, to another section on penalties. 

W24 
The revised proposal adequately addresses several of our concerns, particularly related to 
the criteria for determining when a nuisance exists and the details of the Best Work 
Practices Agreement. 

W25 
The Bridgeview Community is a residential facility that serves as home for chronic 
mentally ill people. Earlier this year, another residential building nearby began operating an 
emergency diesel generator. The generator ran on a weekly basis, for about 20 minutes, for 
routine maintenance purposes. Depending upon the prevailing wind the Bridgeview' s 
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interior would fill with exhaust fumes and, on occasion, set off the smoke alarms or cause 
an informal evacuation. We support DEQ's effort to fashion a regulatory scheme that 
recognizes that urban nuisances can come from an otherwise unregulated, nonpermitted 
source and have unusual or annoying impacts upon the rights of residential neighbors. We 
are not confident that the revised proposal would allow the Department to address this 
situation quickly and with few staff hours involved. 

PRESUMPTIVE COMPLIANCE 

36. W2A, W3A, W3D, W4A, 
W4B, W4D, W9A, W18B, 
W28, W29 

The current regulations, OAR 340-208-0510, contain an express statement that sources 
complying with industry specific standards are not subject to the county odor regulations in 
OAR 340-208-0550. By moving the nuisance rules from -0550 to -0300 without 
correspondingly moving the presumptive compliance regulation exposes industries having 
already installed reasonable levels of controls to defend those standards against nuisance 
complaints. These standards take into account the specific impact of particular industries 
and are necessarily a reflection of balancing impact and what is reasonable. While 
compliance with general standards may not be a defense against a nuisance claim, 
compliance with industry specific standards should presumptively be a defense to nuisance. 

NUISANCE PENALTIES 340-208-0300(2) 

37. W2A, W3A, W4A, W4B, 
W9A, W29 

Penalties should not be assessed from the date of the notice of a potential nuisance. The 
determination of what constitutes a nuisance is necessarily a difficult one. A source should 
not be penalized for arriving at a different subjective conclusion. In addition, a source can 
rarely abate a nuisance from the date of first notice. Issuing a penalty because the source 
believed that it was not a nuisance is not an appropriate means of responding to an issue. 
The proposal contradicts the department's guidance and procedure for enforcement of 
violations. The lack of notice conflicts with ORS 468.126 and does not even allow for 
mailing and receipt by the alleged offender. 

38. W2A, W4A, W4B 
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Penalties may not be appropriate in the case of a nuisance. The department should instead 
issue an order requiring an assessment of appropriate responses and require implementation 
within a reasonable time frame. 
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W3B, W8A, W26 
The concept of"suspected" nuisance agrees more directly with the department's intent for 
work practices orders and preliminary investigations into whether or not a nuisance exists. 
Suggest deleting the word "potential" and replacing with "suspected". 

BEST WORK PRACTICES AGREEMENT 

40. W2A, W3A, W4A, W4B, 
W9A, W29 

The best resolution of any suspected nuisance is through cooperative efforts. The 
requirement that a source enter into a permanent enforcement order in order to have a 
defense against penalties is antagonistic. The Best Work Practices Order proposal may 
have initial appeal but has three serious problems: I) Reliance on additional formal 
enforcement orders when such mechanisms are already available; 2) tying the orders to 
formal enforcement; and 3) creating orders that run forever. The proposed Best Work 
Practices Order is unnecessary and is unreasonably harsh. 

41. W2A, W3A, W4A, W4B, 

42. 

43. 

W29 
Although a "safe harbor" is appealing tying it to an enforcement order doesn't make sense 
and ultimately discourage cooperation with the department. An order will be construed as 
an admission of noncompliance that can be used by third parties in furthering their own 
civil actions against the source. In addition, we are unaware of other precedent where the 
department requires a source that has not been determined to be in violation of any rule to 
enter into an order so as to avoid enforcement. Less formal alternative approaches like 
determination letters documenting reasonable measures to combat a particular nuisance or 
source specific permit modifications addressing particular nuisance issues would be more 
effective. 

Wl, W2A, W4A, W4B 
A Best Wark Practices Order needs to provide more binding assurances to the source than is 
provided in 340-208-0320 (I). It is important that sources are provided a level of relief 
from ongoing complaints and enforcement threats. Sources will not sign Best Work 
Practices Orders that allow the Department at any future time to require more measures. 

Wl 
Reasonably available controls considered for Best Work Practices must consider site 
specific factors, cost and the extent of the nuisance problem. 
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44. 

45. 

46. 

47. 

48. 

49. 

50. 
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W3A, W9A, W29 
The typical notice of noncompliance procedure has been effectively used to gain 
compliance. The NON process allows steps to be taken to address an alleged nuisance. 
Recalcitrant offenders can be penalized promptly but good faith responders are encouraged. 

W6A, W6B, W23 
It is totally unacceptable for the department to ask a company to reduce an odor by taking 
one or two inadequate steps, possibly contributing to a worsening of the airshed or leaving 
only a slightly reduced odor. The department should reserve the ability to revisit the 
adequacy of controls if they prove inadequate. A best work practices agreement should not 
shield a source from further enforcement actions unless or until the citizens making the 
complaint are satisfied that sufficient progress has been made toward abating the nuisance. 
To do otherwise would simply give an offending party a greater shield from liability than 
they would otherwise have in the absence of these rules. 

Wl4 
Any language that takes away the department's ability to continue to revisit a complaint is 
undesirable and should be removed. 

W6C, WlOB 
Retain the provision in the originally proposed draft in 340-208-0320 (1) that specifies the 
agreement will remain in effect unless or until the department determines that further 
reasonably available practices are necessary to reduce the nuisance. Retain the provisions 
in the revised proposal in -0320 (2), -0320 (3)(b) and-0320 (3)( c). Delete the provision in 
the revised proposal in-0320 (3)(a). 

W6D, W22 
Delete -0310(2) in the revised proposal and replace -0320 (b) with "The department 
determines the activities that were the subject of the agreement no longer occur and that 
agreed-upon emission levels are consistently met as demonstrated through monitoring." 
With this addition -0320(3)( c) becomes redundant and should be deleted. 

W12B, W13 
340-208-0310 (2) does not say clearly enough that a permitted release can still be 
considered a nuisance. This provision, -0310 (2), stands in contradiction to -0320 (3)( c) 
and will allow minimal reductions in odor to occur. 

W17, W29 
Subsection (2) provides that compliance with permit conditions or a Best Work Practices 
Agreement will constitute compliance with 340-208-0300, which prohibits nuisances. 
Similar protections should apply equally to 340-208-210, especially subsection ( 4). OAR 
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340-208-0310 (2) should be modified to reflect this. 

W12B 
The original proposed 340-208-0320 (1) should be retained but substituting "abatement" for 
"manage and reduce". Subsection (3)(a) makes no sense but the word "later" should be 
inserted between the words "established" and "in a permit''. 

W8B 
Regarding 340-208-0320(3)(b) in the revised proposal: this focuses on when the activities 
no longer occur, but what about the instance where the complainer goes away? The 
language should be modified to say that the Department determines that the circumstances 
that originally warranted the agreement have changed. 

W6E 
It is a particularly offensive suggestion that ifthe complainant moves away, the Best Work 
Practices Agreement should end as well. People should not be forced out of their homes 
and then polluters allowed to continue freely. 

W6C, WlOB 
When a nuisance exists the rule should require an independent audit to prove that a 
chemical is absolutely necessary and that a better, safer alternative is not possible. The 
audit should be at the company's expense. 

W6D, W22, W25 
A provision should be added stating that all correspondence, documentation and data 
relating to this agreement are public information and will be readily available to the public. 

W23, W25 
The proposal for the Best Work Practices Agreement does not include any element of 
public participation. This is a fatal flaw and is significant because the offending party may 
achieve a benefit of finality and certainty by entering into a best work practices agreement. 
The victim and the public are not provided any assurance that the cure contemplated in the 
agreement will be effective. 

W13B 
The best work practices proposal satisfies no one. It will neither satisfy the complainer if 
the nuisance still exists nor the industry if you allow complainers to revisit the complaint if 
the best work practices do not work. Instead develop a process that results in a Nuisance 
Abatement Plan, which would have the following elements: 

I. Logging of nuisance complaints at a central location using a standard 
procedure. 
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58. 

59. 

60. 
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2. If complaints exceed some reasonable level, the creation of a specific nuisance 
project. 

3. Evaluate the complaints and determine if it meets the criteria of Division 208 
to be a nuisance and to require action. Note: the public will be extremely 
disappointed if industry can hide a nuisance behind zoning or permitted 
release regulations! 

4. If it is determined by DEQ that a nuisance exists then start the NAP creation 
process: 

a. DEQ sets up a face to face meeting between the public and the polluter to 
discuss the issue. 

b. People identified by both the polluter and the public to participate in 
creating a NAP 

c. The group above meets, attempts to identify the problem, determines what 
might be measured to achieve success, and establishes goals. 

d. DEQ insures that the NAP is technically sound and meets the needs of 
both parties. 

e. Execute the NAP under DEQ supervision. 

f. Hopefully achieve success - but it is unlikely that all NAP will succeed, it 
will be a learning process for all. 

W27 
Have you consulted with attorneys on whether they feel that the Best Work Practices 
Agreement will be easier to fight in court than the existing nuisance laws? 

W8B 
In 340-208-0300(2), the final two words "this notice" are not clear to which notice it is 
referring. 

W26 
I am encouraged by the concept of the Best Work Practices Agreement (Section 340-208-
0320) that would have force of an order. This solves a very substantial problem with the 
current approach embedded in civil law. Even if parties can agree on their own now, even 
so far as a contract, remedy of a future violation of such agreement or contract could be 
sought only by one party suing the other for damages. Under current legal theory, a private 
aggrieved party cannot ask a court for enforcement of performance of the contract by the 
other party, even to things that were agreed to in the contract; a private party can only sue 
for damages incurred by non-performance. The effect of this is to return the whole matter 
back to where everything started in the absence of any private agreement or contract: suing 
for damages. The nuisance continues and nothing is ultimately resolved. 



Attachment C 
Hearings Officer Report 

FUGITIVE EMISSION REQUIREMENTS 340-208-0210 

61. W17, W29 

62. 

63. 

64. 

65. 

OAR 340-208-0010 (I) includes "odor" as an air contaminant; however, subsection (7) 
defines odor to be an "air contaminant that affects the sense of smell." This creates a 
circular definition that can be resolved by striking odor from the definition of air 
contaminants in 340-208-0010(1). 

W2A, W4A, W4B, W18B, 
W28 

There appears to be a technical error in the proposed addition of the words "or odors" to this 
rule. The definition of fugitive emissions already includes odor. Therefore it is redundant 
to add the words "or odors" and would lead reviewing courts to extend the phrase to include 
something more than the use of the term "odor" in the definition of air contaminant. 

W6E, W23 
Do not take out the words "or odors" in outlining applicable fugitive emissions. 

W6E 
Regarding the suggested differentiation between odors and fugitive emissions, how can you 
separate them? They are not separate. 

ws 
Odor control rules are inappropriate for inclusion into the State Implementation Plan (SIP) 
because these are non-criteria pollutants. EPA cannot separate out particular words in 
approving a rule subsection for inclusion within the SIP. EPA suggests that a separate 
subsection be created. Is the intention to only control odors from buildings or equipment or 
are there other sources of odor intended to be controlled under this rule? 

66. W2B, W3C, W3D, W4B, 
W4D, W8B, W9B, Wl8B 

The inclusion of section (3) and (4) to the rule add nothing to improve protection of the 
environment. In fact they represent two parts of the same rule addressing the same thing as 
in sections (1) and (2). The provisions in the proposed nuisance rule will adequately 
address odor control without this additional confusing rule. 

67. W17, W29 
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68. 

69. 

70. 

71. 

72. 

73. 

74. 
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The first sentence of subsection (3) is unclear because it is not evident what the Department 
would be seeking when bringing a "facility into compliance". Suggest the following 
modification: 

When fugitive emissions as odors escape from a building or equipment in such a 
manner and amount as to create a nuisance or to violate any regulation, the 
department may order the owner or operator to mitigate or eliminate the nuisance or 
to bring the facility into compliance. 

W8B 
Adopting an approach for odors that is just like fugitive emissions is not workable and 
ignores the whole concept of odors. The language in ( 4) would make it risky to drive a 
diesel engine car. Also, odors by their definition are already airborne, so how does the 
source "prevent odors from becoming airborne?" 

W17, W29 
Proposed section ( 4) is overbroad. Odors are by definition airborne and as drafted this 
provision would require virtually every outdoor activity to have "reasonable precautions" to 
prevent any odors, noxious or pleasant from becoming airborne. The Department should 
describe the odors it is restricting and establish clear grounds for compliance. 

W3B,W8A 
The proposed wording in section 1 is over broad and creates a practical impossibility. The 
department can accomplish its goal more straightforwardly by drawing a direct connection 
between the control and removal of air contaminants and the emission of those 
contaminants to the open air. 

W13A 
The use of the word "practicable" without a definition opens the barn door to any polluter. 
The term must be defined in the rule. 

W4C, W18A 
Unless "reasonable precautions", as used in section ( 4), are defined specifically within the 
rules, the rules will be inconsistently applied. The examples provided do not give enough 
specific guidance to effectively implement the regulatory intent of this section. 

W13A 
The fugitive emission requirements are relatively useless as a business would only have to 
put a cover, blower or duct on a pollution source to avoid the requirements. 

W6C, WlOB, W12B 
Add to the definition of fugitive emissions the phrase "or the emission of any unfiltered 
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MASKING OF EMISSIONS 340-208-0400 

75. W5 

76. 

EPA suggests adding a prohibition against the masking of emissions to also avoid 
compliance with regulations and requirements. 

W6A 
The provision to prevent masking of emissions is encouraging. 

PARTICULATE MATTER SIZE STANDARD 340-208-0450 

77. W20 
There is no practical, objective or definitive method currently available to demonstrate 
compliance. We understand that studies using particle fallout buckets for measuring offsite 
deposition of particulate > 250 microns are almost always inconclusive. Particulate matter 
captured in buckets of water carmot be accurately measured for size nor can they be 
analyzed to accurately identify sources. 

78. W2A, W2B, W3C, W4A, 
W4B, W9B, W20, W24 

The proposed rule extends a prohibition on emitting larger particles (> 250 microns) from 
landing on another's property from nine counties to statewide applicability. Current rules 
allow the imposition of TACT whenever there is documentation of a nuisance and provides 
a means to address this issue. The proposed rule can result in a source being penalized 
regardless of whether the particulate emitted is causing a substantial or unreasonable impact 
and regardless of the measures taken by the source. The rule should be deleted or include a 
"reasonableness" component. 

79. W9B 
The prohibition on 250-micron particulate deposition appears inconsistent with limiting 
nuisance to substantial and unreasonable interference with the use and enjoyment of land. 
While the proposed standard may articulate the common law standard for trespass, the 
Department may wish to eliminate any potential that it could be drawn into issues of 
trespass law. 
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80. W2A, W3A, W3B, W3C, 
W3D, W4A, W4B, W8A, 
W9A, W9B, W28, W29 

The 250-micron rule creates a class of pollutant with no applicable standard or assumes that 
any non-zero number is unreasonable and does not consider whether a nuisance has been 
created. Any impact from large particulate can be best addressed through the nuisance rule. 
The existing rule actually limits the Department's ability to deal with a condition, which 
may create a nuisance with various particulate sizes. This rule should be deleted. 

81. W4C, W9B, Wl8A, Wl8B 

82. 

The language as proposed could easily cause unintended consequences as routinely 
encountered wind events could transport naturally exposed dry or sandy soil conditions or 
even pine needles or leaves leading to deposition on neighboring property. If the rule is 
adopted as written, the majority of ocearrfront property owners in Oregon could bring 
nuisance complaints against their neighbors for blowing sand. 

W9B 
Particulate matter greater than 250 microns appears to have no connection to the 
improvement of recognized air quality standards, which are usually associated with smaller 
particulate. The department should reevaluate the appropriateness of the 250-micron 
limitation. 

83. W6E, W22 
The definition of particulate should cover particulates from 250 down to 2.5. Particles 
smaller than 250 microns can accumulate in sufficient quantity to cause a nuisance. 
Furthermore, if the particles contain toxic substances they can also pose a health risk. 

84. WI 

85. 

86. 
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The 250-micron rule provides little protection from particle fallout, as larger particles are 
unlikely to be transported by the wind. Most particle fallout subject to wind borne travel 
will be smaller than 250 microns and could be better addressed through the nuisance rule. 

W3D, W4D 
Changing the rule to require an observable deposition does not address our concerns, 
because ifthe deposition were not observable, then there could never be a violation anyway. 

W23 
The agency's discretion will be exercised reasonably to determine when an "observable 
deposition" has occurred. There will be no greater risk of uncertainty in this provision than 
there will be in the section on best work practices under 340-208-0320. 
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W3D, W4D 
If the Department insists on keeping this antiquated rule, it should be rewritten in one of 
two ways. One would be to add language to make the rule consistent with the nuisance 
requirements, since it is a restatement of the nuisance prohibition. The second proposal 
would be to add language to make this rule consistent with the approach used in OAR 340-
208-0210(1) where the Department may order the owner/operator to take reasonable 
measures to minimize or eliminate the source of the emissions. 

W6A 
The rule on prohibiting emissions of large particulates is encouraging and commenter 
strongly objects to eliminating the 250-micron standard. 

ODOR CONTROL MEASURES 340-208-0550 

89. WI, W3B, W4A, W9A 

90. 

It is burdensome and unreasonable to set incinerator and afterburner operating parameters 
for odor control systems that are more appropriate for VOC control systems. Odor control 
systems, based on sound engineering design, that can be employed to control odors using 
less than the "highest and best practical treatment currently available" should be allowed. 
The goal should be nuisance abatement and not emission reductions. The rule should be 
deleted. 

W2A, W4A 
The "highest and best" portion of the rule is unnecessary given the TACT rule in Division 
226. The incinerator/afterburner portion of the rule is antiquated and reflects equipment no 
longer in use. 

COMMENTS ON THE PROCESS 

91. W2A 

92. 

93. 

The department should withdraw the rulemaking so as to allow the opportunity to work 
with affected sources to gain consensus about a practical means of approaching nuisance 
issues in Oregon. 

W3B 
Considering the scope of anticipated rule changes, the rule should be re-proposed rather 
than being issued as final. 

W3C, W9B 
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94. 

The continuing opening and productive dialogue is greatly appreciated. 

W6C, WlOB 
The process has been flawed in that we did not have sufficient notice of the rule change to 
prepare testimony. Although we have twice submitted written comments, industry 
representatives have been able to insert language that is obviously not in the public interest. 
We would like to have a public hearing on the rule. 

COMMENTS ON OTHER RULES 

95. W14 

Page 22 

In addition to 340-208-0570, emissions from ships, the Department should also regulate 
emissions from locomotives, which are also a problem in NW Portland. 
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GENERAL COMMENTS ABOUT THE RULES 

I. 

Whose Comment 

W6A, W7, Wll, W12A, 
W13, W14, WIS, W16 

We write to voice our strong concerns about air quality in our homes in NW Portland, being 
periodically invaded with noxious burnt odors that may be indicative of any of a number of 
hazardous air pollutants including metals. The odors get so bad at times as to interfere with 
our use of the public sidewalks and roadways in the neighborhood. The frequency and 
uncertainty of the odor events make .it impossible for residents to rely on outdoor ventilation 
to cool their homes in the summertime. People also report headaches and sore throats. We 
cannot stress enough the need for tough, enforceable air quality nuisance control rules. 

The Department has developed and implemented several programs designed to improve air 
quality. As a result, emissions from a variety of sectors, including industrial, have been 
reduced and air quality has improved. Nonetheless, we recognize that continuing 
challenges remain, among them addressing the impact of toxic air contaminants. The 
Department has implemented elements of the federal air toxics program in the state and 
recognizes that further work is needed. With the assistance of citizens and businesses, the 
Department is developing a toxics reduction program tailored to the Oregon's 
circumstances. The Department encourages the commenters to participate in the 
development of this program. 

The proposed nuisance rules clarity the Department's ability to address certain air quality 
issues. Nuisance as an air quality improvement tool is, however, inherently limited and is 
not effective for addressing general air quality concerns raised by nonspecific complaints. 
Where several sources create pollution, no one of which alone causes harm, it is difficult to 
assign responsibility for any harm caused by the cumulative effects of the pollution. 
Moreover, nuisance actions are a case-by-case, one-shot action, aimed to resolve a 
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particular problem. 

2. W6C, WlOB 

3. 

4. 

Page2 

We are concerned about our health and the health of our children. We do not know the 
consequences of breathing the 34 HAPs the foundry, for example, is permitted to emit. We 
do know that the HAPs we have monitored are extremely dangerous. It is unreasonable to 
expect neighbors to bear this burden of pollution year after year to save the company the 
expense of modernizing a very old plant. 

The Department is also concerned about the health of people in the community. The 
Department's air toxics program, not the nuisance rule, will be the most effective in 
addressing these concerns. Over the past year the Department has been monitoring for 
hazardous air pollutants at five sites in Portland and will now use those results to 
describe the potential for health effects from these pollutants in those neighborhoods. 
None of the hazardous air pollutants measured at levels that would cause health 
concerns in NW Portland can be attributed solely to ESCO. Many of the hazardous air 
pollutants emitted by ESCO were measured at similar concentrations at all of the 
Portland monitoring sites, all below a level of concern for health safety. Information like 
this is essential to targeting pollution reduction efforts where they will make the greatest 
improvements in air quality. We are continuing our efforts to build a state air toxics 
program based on people within communities working together to resolve health 
concerns. These community-based programs will only make good decisions about 
pollution reduction strategies if they rely on good scientific information, like that 
provided by monitoring the air that people breathe. 

W6C, WlOB 
Many types of fugitive emissions from these nearby facilities are not dissimilar to open 
burning, e.g., the pouring of molten metal poured into low level radioactive sand molds 
treated with a resin material. There is no attempt to control these emissions. 

The Department disagrees. These two processes are dissimilar. Open burning is the 
combustion of waste products for the purpose of disposal. The foundry process involves 
pyrolization for the purpose of casting of materials. The process is subject to the controls 
outlined in the permit for the facility. 

W3D, W4D 
AOI understands the intent of the proposed action is to clarify and simplify the existing 
nuisance rules and not to create new regulatory requirements or authorities. It is also 
apparent that some parties wish to use the nuisance rules to combat hazardous air pollutants 
when this issue will be addressed more comprehensively in the program proposed by the 
HAP Consensus Group. The agency should more clearly state the intent and scope of these 
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The Department agrees that hazardous air pollutants will be comprehensively addressed 
under the air toxics program but disagrees with the need to establish an intended scope for 
the nuisance rules outside of the rule language itself Establishing the criteria for 
determining a nuisance is the mechanism for guiding the scope of the rule's application. It 
is impossible to know beforehand the full range or limitation of future applicability because 
each nuisance case is fact-specific. As the court noted in Gronn v. Rogers Construction, . 
Inc., "what is a reasonable use and whether a particular use is a nuisance cannot be 
determined by any fixed general rules, but depend upon the facts of each particular case, 
such as location, character of the neighborhood, nature of the use, extent and frequency of 
the injury, the effect upon the enjoyment of life, health, and property, and the like." 

The commentor notes correctly that there will be more effective and proactive methods to 
control toxic air contaminants through the developing Air Toxic Pollutants Program. But 
the functional limitations inherent in nuisance law do not necessarily preclude its use in 
abating the harm associated with toxic air contaminants. For example, consider several of 
the cases successfully brought by farmers and orchardists against aluminum smelters 
requiring control of fluoride emissions from their facilities. Jn these cases, the plaintiffs 
prevailed because they were able to demonstrate an unreasonable and significant harm 
from the deposit of this toxic air contaminant on fruit trees and forage grasses. 

W4B 
The proposed rule that prohibits a nuisance establishes a process that we believe is 
fundamentally unfair and, importantly, unworkable. 

Nuisance law admittedly has its limitations. This is why Congress and most states adopted 
statutes to address problems created by pollution. Still, existing statutory law is not, and 
probably cannot be, entirely successfal in addressing all nuisance conditions caused by 
pollution. Prohibitions against nuisance are in existing rules. The proposed rule contains 
criteria that are well within the common law for determining nuisance conditions. The 
proposed Best Work Practices Agreement provides an additional option not otherwise 
available in the usual nuisance abatement action. The Department has considered many 
concerns raised by commenters about the feasibility of the process associated with 
developing an Agreement and has incorporated many of those comments into the proposed 
rule to make it more fair and workable. 

WlOB 
I am only a citizen, not a scientist or politician or government employee so I need simple 
and effective tools to be able to give feedback to the appropriate agency when I am affected 
by bad air quality as I have been so much this summer. I understand industry's wish for 
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Attachment D 
Response to Comments 

less regulation, however, there has to be a counter-balance to represent the needs of the 
ordinary citizen who must live with industrial outputs that can affect both quality of life, 
esthetically, and can potentially cause ill-health as well. 

The Department appreciates that citizens are not experts on all matters that come before 
the Department for rulemaking. Comments of a general nature that express a desire, a 
direction or a goal are also helpful in crafting an effective rule. 

The legislature has directed the Department to implement the state 's policy to "restore and 
maintain the quality of the air resources of the state in a condition as free from air pollution 
as is practicable, consistent with the overall public welfare of the state. " The Department 
believes this rulemaking is a balanced approach to a challenging problem. It reflects the 
expertise and judgment of environmental staff, tempered by the comments and concerns 
raised by citizens and business interests. 

7. W2A, W4A 

8. 
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It is not clear that the legislature has granted DEQ authority to address private nuisances 
involving a limited number of parties. The authority to regulate nuisances arises from the 
definition of air contaminants (ORS468A.005) that are described as substances that 
"interfere unreasonably with enjoyment oflife and property throughout such area of the 
state as shall be affected thereby." "Area of the state" is defined in the statute as a specific 
geographical area designated by the EQC. The definition does not authorize DEQ to 
address nuisances that apply on a limited basis or in areas that have not been specifically 
designated by the EQC. 

The Department disagrees. The argument requires a very narrow reading of the definition 
of "area of the state" that ignores historic precedent (see response to Comment 8) and 
would preclude the operation of long standing air pollution prevention programs like 
Prevention a/Significant Deterioration. Furthermore, ORS 468A.025 directs the 
Commission lo establish standards for air purity and emission standards for the entire state 
or an area of the state differentiating "between different areas of the state, different air 
contaminants and different air contamination sources or classes thereof" The 
Commission, through the Department, may then establish conditions for operation based on 
claims of nuisance in selected and limited areas of the state. 

W17, W29 
We are concerned that the Department's modifications to nuisance law may create 
constitutional questions. Determination of whether an activity results in "substantial and 
unreasonable" interference with a private or public right is generally a question of fact, 
often subject to decision by a jury in a civil action for nuisance. The proposed rules 
create civil penalties for a nuisance, in section 340-208-0300, while putting the fact-
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finding function into administrative hands. Similarly, the rules might violate the 
separation of powers doctrine because they might be read to impair common law 
nuisance remedies and defenses. Furthermore, under the Constitution the decision to 
impair a common law remedy must be left to the legislature, and then its powers are 
limited. 

Oregon historically addressed air quality problems, like many other pollution problems, 
through nuisance enforcement. Oregon's first statewide statute aimed at controlling air 
pollution was enacted in 1951. The statute authorized the state to institute legal 
proceedings to abate public nuisances created by air pollution, enforceable by penalties. 
This approach to controlling air pollution through nuisance actions continued for another 
ten years until the legislature enacted a new law authorizing the Sanitary Authority of 
Oregon to develop a general comprehensive plan for the control, abatement and 
prevention of air pollution throughout the state. The Department's authority to address 
nuisances follows from the statutes governing air quality protection, and is not reliant on 
the common law. 

Although the legislature simultaneously repealed the 1951 provision declaring that air 
pollution is a public nuisance, that did not deny an opportunity for a nuisance claim. 
ORS 468.100 (4) expressly states that "the provisions of this section shall not prevent the 
maintenance of actions for legal or equitable remedies relating to private or public 
nuisances brought by any other person, or by the state on relation of any person without 
prior order of the commission. " Individuals may continue to bring either private or 
public nuisance suits if the EQC adopts the proposed rule. 

W27 
Have you considered or previously tried a rule that if you have a source causing a consistent 
nuisance to neighboring areas and the agency receives a specific number of calls/complaints 
within a determined amount of time and it is verified by the agency then the source is cited 
as a nuisance? 

Other agencies have developed rules that apply thresholds similar to that proposed by this 
commentor. We believe the proposed approach offers the greatest flexibility to effectively 
address nuisances, which can be wide ranging in their nature and impact. The proposal to 
have a nuisance status triggered solely by a selected volume of complaints, leaves a source 
open to a campaign of harassment by individuals or groups and provides insufficient 
protection for individuals from an infrequent, significant, and unreasonable interference 
with their enjoyment of life and property. 

W2A 
The cost assumptions used by the Department to determine the fiscal impact are inaccurate. 
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The Department compiled the cost estimates in consultation with representative businesses 
that were similar to or had been subject to nuisance abatement actions. The Fiscal Impact 
Statement noted that a precise estimate is dijjicult because each case will vary based on the 
type and size of the facility and the nature of the nuisance. 

DEFINING NUISANCE 

11. W21 

12. 

The definition of nuisance is too broad. Without specific definitions of"odor" and 
"nuisance" every type of business activity would be open for arbitrary enforcement by the 
Department. The list of criteria for determining a nuisance does not define specific criterion 
to follow in making these determinations, making the final result based on no more than 
biased opinion. Test criterion has to be established regarding all odor emissions. 

The Department disagrees. The proposed definition of nuisance reflects Oregon case law. 
Although courts have ruled on nuisance cases for over 400 years, the legal concept of a 
nuisance remains imprecise because the test reflects a balancing of considerations peculiar 
to each case. According to nuisance law, each person is privileged, within reasonable 
limits, to make use of his own property for his own benefit, even at the expense of harm to 
his neighbors. The reasonableness of a person's conduct depends upon the circumstances 
and varies from case to case. The ultimate question is whether the challenged use is 
reasonable under the circumstances. The Department believes that the proposed criteria 
will sufficiently guide a reasonable person's judgment of the facts relating to nuisance 
cases presented to the Department. 

W3A, W4A, W9A, W18B, 
W29 

The definition of a nuisance must be modified to correctly state the law. Specifically, both 
public and private nuisances must be unreasonable and substantial to be classified as a 
nmsance. 

The Department agrees and will make the change. We are choosing to be consistent, but 
could be more stringent than common law. 

13. W6C, WIOB, W12B 
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Since the proposed definition is not the actual definition of nuisance, we propose from the 
American Heritage Dictionary, "A use of property or course of conduct that interferes with 
the legal rights of others by causing damage, annoyance or inconvenience." 
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The Department disagrees. The change in the definition of nuisance was originally 
proposed to correct legal deficiencies. The proposed definition incorporates the legal 
definition of nuisance developed in case law. 

W6D, W22 
We suggest a definition of nuisance closer to the May 16 draft: "Nuisance means unusual or 
annoying amounts of emissions traceable directly to one or more specific sources, resulting 
in interference with another's use and enjoyment of real property or the invasion of a right 
common to members of the general public." 

The Department disagrees. See the discussion above regarding definition of a nuisance for 
legal purposes. 

15. W26 

16. 

17. 

The distinction between public and private nuisances is not relevant in the case of airborne 
contaminants, as any airborne discharge that leaves the airspace above a property becomes 
an intrusion into the public domain and potentially an expectation of the reasonable use of 
mr. 

While both forms of nuisance inconvenience someone, they are different legal concepts. A 
public nuisance is a substantial and unreasonable interference with a right common the 
general public, while a private nuisance is a substantial and unreasonable interference with 
the use and enjoyment of one's land. Air pollution may cause either a public nuisance, a 
private nuisance, or both. The nuisance rule could apply to both types of nuisance. 

WI 
Definition of a nuisance also needs to quantify the difference between a public and private 
nuisance, including factors like the number of complaints, the duration of the incident, the 
intensity and verification of complaints by regulatory agency. 

The proposed definition of nuisance is takenfrom the common law. The difference between 
the two classes of nuisance is not necessarily related to the number of people affected but, 
rather, the nature of the nuisance itself The Department agrees that the proposed 
definition in OAR 340-208-00 I 0 (6) is insufficient on its own to provide direction to staff or 
guidance to citizens or businesses as to what constitutes a nuisance. This is why we 
propose the criteria in 340-208-0310 to guide the staff in responding to a nuisance 
complaint. 

W20 
The proposed revision to the definition of nuisance should include the reference to the 
source of the nuisance. 
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The Department disagrees. Nuisance law requires the complainant to show that a 
particular source is causing the harm. 

DETERMINING A NUISANCE 

18. W2A, W3A, W3B, W4A, 
W4B, W9A, W29 

Additional considerations should be used in determining whether a nuisance exists such 
as, geographic extent of impact, existence of cost effective controls, compliance with a 
permit, compliance with statutes or regulations, extent and character of the harm and the 
parties' ability to prevent or avoid harm. 

The Department agrees that there are many helpful in elements in the balancing used to 
determine a nuisance. This is why proposed OAR 340-208-0310 says "the department 
may consider factors including, but not limited to, the following: ". However, for the 
reasons discussed below, compliance with statutes or regulations will not be a limiting 
factor. 

19. W2A, W3A, W3B, W4A, 
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W4B, W9A, W29 
Where a source has already complied with a specific standard directed at controlling 
emissions from a particular process, that process should not then be subject to additional 
controls under the nuisance program. We must assume that when DEQ adopts specific 
standards, these standards are intended to prevent "substantial and unreasonable 
interference" with public and private rights. The general nuisance rule should simply be a 
safety net to fill in any gaps not addressed by specific standards. 

The Department disagrees. First, it is erroneous to assume that specific standards adopted 
by the EQC are intended to prevent "substantial and unreasonable interference" with 
public and private rights. In many cases, standards are based on categorical controls that 
do not consider health or nuisance impacts. Even health-based standards may not be 
designed to address near-source impacts. Second, Oregon courts have upheld private 
nuisance claims against sources operating under a permit from the Department. The 
Oregon court of appeals has ruled that "conformance with pollution standards does not 
preclude a suit in private nuisance." Lunda v. Matthews 46 Or. App. 701, 706-707 (1980). 
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W6A, W6C, W6E, WIOB, 
Wl2B 

Compliance with a permit should in no way exempt industry from the nuisance rule. 
Examples ate evident where a facility in compliance with its permit can still be creating a 
nuisance. Delete the provision in proposed OAR 340-208-0310 (2). 

The Department agrees with this comment, but proposed OAR 340-208-0310(2) is not 
intended to protect permit holders from nuisance action as the commentor suggests. The 
Department will modify the language to make it clearer. 

W23 
The Depattment has many programs mandated by federal law that ate incorporated into 
permits. However, none of these standatds is directly connected to a standatd of 
"substantial and unreasonable interference with public and private rights." Therefore, the 
existence of a permit is not a legal defense to nuisance. 

The Department agrees with this comment. 

WI, W2A, W3A, W4A, 
W4B, W9A, Wl9, W29 

Definition of a nuisance needs to include site specific factors like zoning. Sources should 
be exempted if operating within substantive permit requirements and appropriately 
located in areas zoned for the use. 

The Department disagrees with this comment. Case law developed around nuisance 
complaints indicates that neither zoning nor compliance with pollutant standards 
provides an absolute defense against nuisance legal actions. 

W6C, W6D, W6E, WIOB, 
Wl2B, W!4 

The criteria for a nuisance should not include "the suitability of each patty's use and 
chatacter of the locality." This places the burden entirely on the public affected rather than 
on the parties impacting the public and isn't acceptable. 

The Department disagrees. While several commenters believe this criterion to offer a 
defense against nuisance based on the source's zoning, it actually applies more broadly 
and fairly. The criterion requires a review of each party's use and its suitability to the 
character of the location. One result of this analysis could be that while a source of 
nuisance complaints was operating properly in its commercial or industrial zone, the 
complainants residing in their appropriately zoned residential area are nonetheless entitled 
to an expectation of property enjoyment suitable to residential areas. 
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W23 
Oregon law establishes very clearly that "zoning is not an approval of manner of conducting 
business which causes private nuisance." Lunda v. Matthews 46 Or. App.701, 706-707 
(1980). 

The Department agrees and notes that this speaks directly to the comment above. 

W6A, W6B 
Evaluation of the true costs of a nuisance must also include not only the cost of controls but 
also the costs to the health and well being of people living near the polluter. For instance, a 
recent health survey indicated that residents of NW and SE Portland had significantly 
higher asthma rates than anywhere else in the state and higher than the national average. 

The Department agrees with this comment. Determining whether to require nuisance 
abatement involves balancing, among other things, the harm done compared against the 
cost of controls or shutting down a source. To the extent that these costs can be accurately 
characterized and specifically drawn to the cause of the problem, they can be included in 
any complaint for relief from suspected nuisances. 

W6E, Wl2B 
Do not include "geographic extent of impact" and "existence of cost effective controls" as 
criterion to determine a nuisance. These exclusions have been suggested by industry. This 
issue represents a serious public health matter and should not be treated as an inconvenience 
to industry. 

The Department disagrees. Regardless of who made the suggestion, the Department's goal 
in evaluating these comments is to develop an effective, enforceable rule. 

Both of these criteria are relevant to a complete balancing test for assessing a nuisance 
complaint. The geographic extent of the impact clearly affects how we would characterize 
the scope of the problem. Assessing the scope of a problem is a first step in judging the 
seriousness of an issue and the total cost imposed on the public. Considering cost-effective 
controls is also time-tested in pollution control and nuisance determinations and 
contributes to a reasonable evaluation process for the Department. 

W6C, W6D, WlOB, Wl2B 
Retain the originally proposed criterion of "proximity to residential and commercial areas" 
and delete the criterion of"extent and character of the harm to complainants." The revised 
proposal appears to favor industry and makes it more difficult for DEQ to enforce any 
nuisance rule. Isn't the difficulty oflegal enforcement supposed to be the reason for 
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changing the rule that is presently on the books - and not enforced? 

The Department disagrees. Physical proximity is not necessarily a compelling indicator of 
nuisance in and of itself The revised proposal offers considerations that are actually more 
central to the protection of people's use and enjoyment of their life and property, for 
instance, "number of people impacted" and "extent and character of the harm to 
complainants". The revised proposal offers a limited list of criteria that outlines the main 
elements of a balancing test required under nuisance law. 

It is true that an unclear policy on nuisance determination has prevented prompt action in 
some cases, however Department staff have field tested these criteria and found them to be 
very helpful in improving confidence in making a nuisance determination. 

\V6D, \V6E, \V22, \V25 
Add "toxicity of emissions" to the original list of criteria determining a nuisance. 

This is reflected in the criterion "the extent and character of the harm to the 
complainants. " 

\V6A 
It is wrong to not consider harm on a smaller scale and to require a test that shows an 
extended area of harm before action can be taken. Our airshed is in the state it is because of 
a thousand small cuts of neglect and ignoring or not responding to complaints. No neighbor 
should be exposed to air toxics that will cause harm. 

The Department disagrees with the conclusion that the commentor has drawn from the 
listing of criteria for nuisance. Many factors must be considered in the evaluation process, 
any one of which is seldom conclusive. The determination of a nuisance does not require 
that an aggrieved action must score high on all factors, although that certainly strengthens 
the case. A demonstration of harm in a relatively small geographic area may be sufficient 
to prove a nuisance if other considerations are especially compelling. 

\V12B 
How does one prove that his breathing is seriously compromised by nuisance dust or odor -
indeed, is that a necessity for constituting a nuisance, an annoyance or inconvenience? How 
better could DEQ determine what constitutes a nuisance? Do not consider extent and 
character of the harm but consideration of the parties' ability to prevent or avoid harm 
seems reasonable. Rewrite the criterion regarding number of people impacted to specify a 
compilation of complaints that specify frequency, duration, intensity and impacts on 
complainants, testing or monitoring, DEQ inspections or the use of odor contractors who 
might identify chemicals that cause objectionable smell. 
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Evidence can be presented anecdotally, but generally the case will be stronger and the 
likelihood of prevailing will increase if it is built on accurate, unbiased and documentable 
observation. Also, the more dramatic the action required by a source to abate a nuisance, 
the more strongly the case must be built on a compelling demonstration of harm. For 
instance, a cement plant was compelled to water roadways on its property upon a 
demonstration that blowing particulate on a nearby property interfered with the use of that 
land, while an aluminum plant was required to install extensive controls to reduce fluoride 
emissions following a demonstration that low levels of ambient fluoride was the sole cause 
of damage to agriculturally significant plants. 

The criteria concerning extent and character of the harm and number of people impacted 
are not meant to be unduly limiting. Again, they are factors to consider when confronted 
with the facts of a nuisance claim. They also serve to direct the Department's limited 
resources to addressing claims of the greatest seriousness. 

The Department disagrees with the suggestion that claims necessarily require testing, 
monitoring or the use of independent odor contractors. Requiring such conditions would 
serve to increase the expense and thus discourage steps to action. Conditions such as these 
would reduce flexibility in responding to legitimate claims to nuisance abatement and 
ignore that nuisance can take many forms other than odor intrusions. 

W25 
The originally proposed list of criteria is preferable. The existence of any one factor should 
be sufficient to find a nuisance. The language should be amended to indicate that the list is 
disjunctive. 

The Department disagrees. The list of criteria for determining a nuisance is meant to 
reflect a balancing test that includes numerous considerations. While one factor may weigh 
strongly in the facts of a particular case, it may be irrelevant in another case. Nuisance 
determination will depend upon weighing numerous elements, including those listed in the 
proposed rule. 

W26 
More emphasis should be placed on prevention. Some nuisances are potentially a problem 
and government can order them abated prior to actual harm being endured. The section in 
340-208-0310 is heavy on actual harm and light on potential harm, in contrast to most 
current policy regarding nuisance abatement. 
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The Department disagrees. In common law action, the plaintiff bringing the case must 
establish the causation between the harm and the defendant's conduct. The Department 
intends to apply the nuisance rule to complaints that demonstrate actual harm. 

W23 
The organization of OAR 340-208-0310 is flawed in that it merges the distinct concepts of 
defining a nuisance and curing a nuisance. For instance, the suitability of each party's use 
criterion is not relevant, see Lunda v. Matthews. Even if a polluter is zoned and permitted, 
it may constitute a nuisance. Therefore, the suitability of an offending party's use to the 
locality should be considered only in terms of penalties assessed and mandated efforts to 
cure the nuisance and not to the determination of a nuisance itself. This language should be 
deleted and relocated, if at all, to another section on penalties. 

The Department disagrees. It is true that the process of a nuisance determination could 
occur in two steps: assessing the scope and nature of the intrusion and its effects, followed 
by assessing the cost of control and other mitigating factors on the source's behalf 
However, the Department believes that it is more efficient to combine the steps and 
consider all factors when making a declaration of nuisance. 

W24 
The revised proposal adequately addresses several of our concerns, particularly related to 
the criteria for determining when a nuisance exists and the details of the Best Work 
Practices Agreement. 

The Department appreciates the comments. 

W25 
The Bridgeview Community is a residential facility that serves as home for chronic 
mentally ill people. Earlier this year, another residential building nearby began operating an 
emergency diesel generator. The generator ran on a weekly basis, for about 20 minutes, for 
routine maintenance purposes. Depending upon the prevailing wind the Bridgeview' s 
interior would fill with exhaust fumes and, on occasion, set off the smoke alarms or cause 
an informal evacuation. We support DEQ's effort to fashion a regulatory scheme that 
recognizes that urban nuisances can come from an otherwise unregulated, nonpermitted 
source and have unusual or annoying impacts upon the rights ofresidential neighbors. We 
are not confident that the revised proposal would allow the Department to address this 
situation quickly and with few staff hours involved. 

The situation described has elements that are very typical of the circumstances surrounding 
many of the nuisance complaints the Department receives and the rule was drafted to 
address. In this case, DEQfield staff responded to this complaint used the draft criteria as 
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a framework to guide evaluation of the nuisance. They concluded that the complaint was 
valid and the source was a nuisance. We believe the proposed rule will continue to provide 
a framework for staff around the state to promptly and effectively address nuisance 
complaints. 

PRESUMPTIVE COMPLIANCE 

36. W2A, W3A, W3D, W4A, 
W4B, W4D, W9A, Wl8B, 
W28, W29 

The current regulations, OAR 340-208-0510, contain an express statement that sources 
complying with industry specific standards are not subject to the county odor regulations in 
OAR 340-208-0550. By moving the nuisance rules from -0550 to -0300 without 
correspondingly moving the presumptive compliance regulation exposes industries having 
already installed reasonable levels of controls to defend those standards against nuisance 
complaints. These standards take into account the specific impact of particular industries 
and are necessarily a reflection of balancing impact and what is reasonable. While 
compliance with general standards may not be a defense against a nuisance claim, 
compliance with industry specific standards should presumptively be a defense to nuisance. 

The Department disagrees. The commentor incorrectly construes 340-208-0510 as 
exempting sources from a nuisance complaint if industry-specific standards are established 
and adhered to. Even if some of the rules in 340-208-0500 through -0630 relate to air 
contaminants that could create a nuisance does not necessarily extend this exemption to 
any nuisance action. A general prohibition on creating nuisances never existed in the 
region-specific rules. The commenter's proposed revision represents a substantial 
departure from a long-standing policy and ignores courts' opinions that nuisance issues 
may still be addressed with sources that comply with specific regulations and standards. 

NUISANCE PENALTIES 340-208-0300(2) 

37. W2A, W3A, W4A, W4B, 
W9A, W29 
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Penalties should not be assessed from the date of the notice of a potential nuisance. The 
determination of what constitutes a nuisance is necessarily a difficult one. A source should 
not be penalized for arriving at a different subjective conclusion. In addition, a source can 
rarely abate a nuisance from the date of first notice. Issuing a penalty because the source 
believed that it was not a nuisance is not an appropriate means of responding to an issue. 
The proposal contradicts the department's guidance and procedure for enforcement of 
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violations. The lack of notice conflicts with ORS 468.126 and does not even allow for 
mailing and receipt by the alleged offender. 

The Department agrees with elements of this comment. The purpose of assessing civil 
penalties is to ensure that sources adhere to the state's environmental regulations. The 
Department has a progressive enforcement program that allows sources to come into 
compliance without being assessed penalties . . The Department's objective is to use civil 
penalties to compel a source to adopt abatement strategies. The Department also intends 
to convey to the source that bad faith efforts to abate the nuisance will not be tolerated, and 
that civil penalties will accrue in the face of continued nonperformance. We will make 
changes to the rule to incorporate these elements in the final draft. 

W2A, W4A, W4B 
Penalties may not be appropriate in the case of a nuisance. The department should instead 
issue an order requiring an assessment of appropriate responses and require implementation 
within a reasonable time frame. 

The Department disagrees. Notice of noncompliance and other informal efforts will likely 
be the first stage of any effort to abate a nuisance. However, the issues represented by a 
complaint for nuisance can be as compelling as many other environmental matters and 
deserve the same level of attention. Informal approaches can still be employed but the 
potential for penalty enforcement must remain in order to make sure that the system is 
effective. 

W3B, W8A, W26 
The concept of"suspected" nuisance agrees more directly with the department's intent for 
work practices orders and preliminary investigations into whether or not a nuisance exists. 
Suggest deleting the word "potential" and replacing with "suspected". 

The Department agrees and will make the change. 

BEST WORK PRACTICES AGREEMENT 

40. W2A, W3A, W4A, W4B, 
W9A, W29 

The best resolution of any suspected nuisance is through cooperative efforts. The 
requirement that a source enter into a permanent enforcement order in order to have a 
defense against penalties is antagonistic. The Best Work Practices Order proposal may 
have initial appeal but has three serious problems: 1) Reliance on additional formal 
enforcement orders when such mechanisms are already available; 2) tying the orders to 
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formal enforcement; and 3) creating orders that run forever. The proposed Best Work 
Practices Order is unnecessary and is unreasonably harsh. 

The Department disagrees. Entering into an agreement is completely voluntary so anyone 
who views it as too harsh can consider other options. We view this as a midway approach 
between a wholly informal process for resolution and a typical enforcement procedure. 
Department field staff have worked with sources of complaints on a number of occasions to 
resolve issues raised by their operations and have often met success with this level of 
interaction. Not all cases lend themselves to this approach and nuisance enforcement can 
prove particularly demanding. The Best Work Practices Agreement outlines a process that 
combines elements of these other approaches. Backing up these agreements with a formal 
enforcement process is important under these circumstances where a wholly voluntary 
nuisance abatement has not been achieved 

The Department will propose changes to the Best Work Practices Agreement that outline 
how the Agreement can be terminated if superceded by other circumstances such as 
incorporation into a permit. 

W2A, W3A, W4A, W4B, 
W29 

Although a "safe harbor" is appealing tying it to an enforcement order doesn't make sense 
and ultimately discourage cooperation with the department. An order will be construed as 
an admission of noncompliance that ·can be used by third parties in furthering their own 
civil actions against the source. In addition, we are unaware of other precedent where the 
department requires a source that has not been determined to be in violation of any rule to 
enter into an order so as to avoid enforcement. Less formal alternative approaches like 
determination letters documenting reasonable measures to combat a particular nuisance or 
source specific permit modifications addressing particular nuisance issues would be more 
effective. 

The Department disagrees. A "safe harbor" can represent a significant value to an entity 
that is the source of nuisance complaints and the Department is unwilling to cede that value 
without ensuring that public rights are still being protected The possibility that an 
agreement could be used in a third party action is eliminated if the agreement effectively 
addresses the nuisance and the source is complies with its elements. No court would order 
action against a source that is already moving forward with an effective plan to address the 
problem. 

The Department may still use less formal measures to abate nuisances when, in its 
judgment, the opportunities for success are high. The Best Work Practices Agreement 
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provides more structure, certainty and enforceability when the problems are not so easily 
resolved. 

Wl, W2A, W4A, W4B 
A Best Work Practices Order needs to provide more binding assurances to the source than is 
provided in 340-208-0320 (1 ). It is important that sources are provided a level of relief 
from ongoing complaints and enforcement threats. Sources will not sign Best Work 
Practices Orders that allow the Department at any future time to require more measures. 

If the source agrees to a Best Work Practices Agreement both the source and the 
Department are motivated to promptly address the problems that gave rise to the 
complaints. The source wants to be free of complaints and enforcement threats and the 
Department wants to close files with a resolution. The Department has extensive 
experience providing technical assistance to enable sources to meet environmental 
requirements in the most effective way possible. 

Wl 
Reasonably available controls considered for Best Work Practices must consider site 
specific factors, cost and the extent of the nuisance problem. 

The Department agrees with this comment. As noted earlier in the discussion on criteria 
for nuisance, the cost of controls is a factor considered in concert with all the other 
elements of the case. 

W3A, W9A, W29 
The typical notice of noncompliance procedure has been effectively used to gain 
compliance. The NON process allows steps to be taken to address an alleged nuisance. 
Recalcitrant offenders can be penalized promptly but good faith responders are encouraged. 

The Department agrees and there is nothing in the proposed rule to prevent this approach 
from being used. But it may not be the best approach in all situations. The Best Wark 
Practices Agreement represents an additional tool for ensuring success. 

45. W6A, W6B, W23 
It is totally unacceptable for the department to ask a company to reduce an odor by taking 
one or two inadequate steps, possibly contributing to a worsening of the airshed or leaving 
only a slightly reduced odor. The department should reserve the ability to revisit the 
adequacy of controls if they prove inadequate. A best work practices agreement should not 
shield a source from further enforcement actions unless or until the citizens making the 
complaint are satisfied that sufficient progress has been made toward abating the nuisance. 
To do otherwise would simply give an offending party a greater shield from liability than 
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they would otherwise have in the absence of these rules. 

An agreement can always be revisited if the Department determines that the nuisance has 
not been adequately addressed by controls, perhaps if better reasonably available control 
options become available over time. The Department agrees that there is little value in 
obtaining an agreement that is not effective in producing results. Such a development 
would be extremely wasteful of scarce Department resources. This need to efficiently 
deploy staff effort to promptly resolve these issues is a strong motivating force underlying 
these rule proposals. 

In matters such as these, which are typically complaint driven, the Department has relied 
upon citizens feedback to ensure that the problem has been resolved. The Department 
will continue to consult with citizens under the new program. 

W14 
Any language that takes away the department's ability to continue to revisit a complaint is 
undesirable and should be removed. 

The Department agrees that it would be an unacceptable result if the proposal resulted in 
a continuing nuisance and reasonable measures were available but not deployed to abate 
the nuisance. 

W6C, WlOB 
Retain the provision in the originally proposed draft in 340-208-0320 (1) that specifies the 
agreement will remain in effect unless or until the department determines that further 
reasonably available practices are necessary to reduce the nuisance. Retain the provisions 
in the revised proposal in-0320 (2), -0320 (3)(b) and-0320 (3)(c). Delete the provision in 
the revised proposal in -0320 (3)(a). 

The original language in -0320(1) was moved to (3)(c) to combine all references in the rule 
that affect the term of the Best Work Practices Agreement. The Department agrees with the 
commentor to retain the three cited provisions. The Department disagrees with the 
comment to delete -0320(3)(a). This subsection provides that an agreement will be 
superseded by conditions and requirements established in a permit as outlined in -0320(2), 
a provision that the commentor otherwise supports. 
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48. W6D, W22 

49. 

Delete -0310(2) in the revised proposal and replace -0320 (b) with "The department 
determines the activities that were the subject of the agreement no longer occur and that 
agreed-upon emission levels are consistently met as demonstrated through monitoring." 
With this addition-0320(3)(c) becomes redundant and should be deleted. 

The Department disagrees. The subsection in -0310(2) specifies the extent to which an 
effective Best Work Practices Agreement will shield a source from further action addressing 
a nuisance. This is an important element to make the agreement attractive to sources. The 
shield when it exists will reflect the result of an effective abatement program. We believe 
that we can create an agreement that will marry these elements of providing certainty to the 
source and relief for the public. 

The Department also disagrees with the suggestion to add the provision requiring 
monitoring. While some sources of nuisance may be responsive to a monitoring network, 
most will not. It would be inappropriate to always require monitoring when other less 
expensive and more appropriate techniques are available to determine if the nuisance has 
been abated. 

W12B, W13 
340-208-0310 (2) does not say clearly enough that a permitted release can still be 
considered a nuisance. This provision, -0310 (2), stands in contradiction to -0320 (3)( c) 
and will allow minimal reductions in odor to occur. 

The Department will clarijj; that compliance with specific permit conditions that effectively 
address the source of the nuisance will be considered as indicating compliance with the 
nuisance rule. 

50. W17, W29 

51. 

Subsection (2) provides that compliance with permit conditions or a Best Work Practices 
Agreement will constitute compliance with 340-208-0300, which prohibits nuisances. 
Similar protections should apply equally to 340-208-210, especially subsection (4). OAR 
340-208-0310 (2) should be modified to reflect this. 

The Department disagrees. Not all violations of 340-208-0210 will be themselves a 
nuisance. To the extent that they are determined to be nuisances in violation of-0210, a 
fully implemented Best Work Practices Agreement will be sufficient. The provisions in 
subsection (2) would apply in that case anyway. 

W12B 
The original proposed 340-208-0320 (1) should be retained but substituting "abatement" for 
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"manage and reduce". Subsection (3)(a) makes no sense but the word "later" should be 
inserted between the words "established" and "in a permit". 

The Department agrees to make the changes regarding "abatement" in the interest of 
maintaining consistent phrasing throughout the rule. However, we want to make it 
clear that nuisance abatement does include reducing, but not necessarily eliminating, 
the emissions associated with it. Factors such as the cost and availability of controls, 
plus other mitigating factors, may indicate that complete eradication of the problem 
emissions is inappropriate. 

The Department will also agree to make the other recommended change to add clarity to 
the passage. 

W8B 
Regarding 340-208-0320(3)(b) in the revised proposal: this focuses on when the activities 
no longer occur, but what about the instance where the complainer goes away? The 
language should be modified to say that the Department determines that the circumstances 
that originally warranted the agreement have changed. 

The Department disagrees. While a complaint may be initiated by one or more individuals, 
the continuance of any action is not contingent on the continued presence of those 
individuals. The agreement to abate the nuisance is based on the test of what a reasonable 
person balancing a number of competing concerns judges to be a significant and 
unreasonable interference with the enjoyment of life and property. The final determination 
is not dependent upon the opinion or the continued presence of the complaining individual 
in order to remain in effect. 

W6E 
It is a particularly offensive suggestion that if the complainant moves away, the Best Work 
Practices Agreement should end as well. People should not be forced out of their homes 
and then polluters allowed to continue freely. 

The Department agrees. See response to Comment 52. 

W6C, WlOB 
When a nuisance exists the rule should require an independent audit to prove that a 
chemical is absolutely necessary and that a better, safer alternative is not possible. The 
audit should be at the company's expense. 

The Department disagrees with adding this as a requirement. Nuisance can take many 
forms and not all of them are chemically based Often, though, the first step in addressing a 
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nuisance complaint is to take stock of an operation. Audits can be useful tools in breaking 
down the steps in a process and identifj;ing where practices lead to nuisance issues. The 
Department has used this technique with a number of sources. This approach sometimes 
results in improvements in process and the final product while reducing environmental 
pollutants and sometimes costs. Audits will be considered to resolve nuisances where 
appropriate. 

55. W6D, W22, W25 

56. 

57. 

A provision should be added stating that all correspondence, documentation and data 
relating to this agreement are public information and will be readily available to the public. 

All records are public records and are available for public review pursuant to ORS 
192. 420. A specific provision to this effect in this rule is unnecessary. 

W23, W25 
The proposal for the Best Work Practices Agreement does not include any element of 
public participation. This is a fatal flaw and is significant because the offending party may 
achieve a benefit of finality and certainty by entering into a best work practices agreement. 
The victim and the public are not provided any assurance that the cure contemplated in the 
agreement will be effective. 

The Department agrees and will add a provision to require a consultation with the affected 
public when developing a Best Work Practices Agreement. 

Wl3B 
The best work practices proposal satisfies no one. It will neither satisfy the complainer if 
the nuisance still exists nor the industry if you allow complainers to revisit the complaint if 
the best work practices do not work. Instead develop a process that results in a Nuisance 
Abatement Plan, which would have the following elements: 

l. Logging of nuisance complaints at a central location using a standard 
procedure. 

2. If complaints exceed some reasonable level, the creation of a specific nuisance 
project. 

3. Evaluate the complaints and determine if it meets the criteria of Division 208 
to be a nuisance and to require action. Note: the public will be extremely 
disappointed if industry can hide a nuisance behind zoning or permitted 
release regulations! 

4. If it is determined by DEQ that a nuisance exists then start the NAP creation 
process: 
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58. 

59. 
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a. DEQ sets up a face to face meeting between the public and the polluter to 
discuss the issue. 

b. People identified by both the polluter and the public to participate in 
creating a NAP 

c. The group above meets, attempts to identify the problem, determines what 
might be measured to achieve success, and establishes goals. 

d. DEQ insures that the NAP is technically sound and meets the needs of 
both parties. 

e. Execute the NAP under DEQ supervision. 

f. Hopefully achieve success - but it is unlikely that all NAP will succeed, it 
will be a learning process for all. 

Many of the elements offered by the commentor are components of the proposed Best Work 
Practices Agreement. The Department disagrees, however, with the proposal to establish a 
threshold that predetermines a nuisance. While a catalogue of complaints helps to build a 
history that this event is not infrequent or a single occurrence, an effective nuisance 
program cannot be forced to move forward on the basis of a persistent complainer pushing 
for action on what is otherwise not a nuisance. Neither should a person suffering 
significant harm be forced to endure the nuisance while complaints accumulate toward a 
preordained threshold. 

The Department will commit to consult with the complainants throughout the process but 
cannot guarantee the level of direct involvement that the commentor suggests. The 
Department is acting as an agent enforcing its rules on behalf of the complainant to resolve 
the nuisance. Although there may be circumstances that warrant the direct and continuous 
involvement that the commentor proposes, there may also be instances where that level of 
contact is unwarranted, undesired or counterproductive. 

W27 
Have you consulted with attorneys on whether they feel that the Best Work Practices 
Agreement will be easier to fight in court than the existing nuisance laws? 

The Department has consulted with attorneys from the Department of Justice and DEQ 's 
enforcement section. We believe that the Best Work Practices Agreement will be easier to 
enforce than a typical nuisance case because the elements of compliance and infraction will 
be easier to determine. 

W8B 
In 340-208-0300(2), the final two words "this notice" are not clear to which notice it is 
referring. 
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This subsection is about the notice the Department provides to sources suspected of 
creating a nuisance. There is no other reference to a notice and the Department does not 
feel it necessary to burden the subsection with further references to the main point of the 
subsection. 

W26 
I am encouraged by the concept of the Best Work Practices Agreement (Section 340-208-
0320) that would have force of an order. This solves a very substantial problem with the 
current approach embedded in civil law. Even if parties can agree on their own now, even 
so far as a contract, remedy of a future violation of such agreement or contract could be 
sought only by one party suing the other for damages. Under current legal theory, a private 
aggrieved party cannot ask a court for enforcement of performance of the contract by the 
other party, even to things that were agreed to in the contract; a private party can only sue 
for damages incurred by non-performance. The effect of this is to return the whole matter 
back to where everything started in the absence of any private agreement or contract: suing 
for damages. The nuisance continues and nothing is ultimately resolved. 

The Department agrees that the Best Work Practices Agreement offers a more conclusive 
resolution than can sometimes be found under typical private nuisance suit actions. 

FUGITIVE EMISSION REQUIREMENTS 340-208-0210 

61. Wl7, W29 

62. 

OAR 340-208-0010 (1) includes "odor" as an air contaminant; however, subsection (7) 
defines odor to be an "air contaminant that affects the sense of smell." This creates a 
circular definition that can be resolved by striking odor from the definition of air 
contaminants in 340-208-0010(1). 

The Department disagrees. The definition of" air contaminants" in the rule is precisely 
that found in ORS 468A. The definition of odor in the rule is a refinement to the list of to­
be-regulated air contaminants, adds to the understanding of the term and is not circular. 

W2A, W4A, W4B, Wl8B, 
W28 

There appears to be a technical error in the proposed addition of the words "or odors" to this 
rule. The definition of fugitive emissions already includes odor. Therefore it is redundant 
to add the words "or odors" and would lead reviewing courts to extend the phrase to include 
something more than the use of the term "odor" in the definition of air contaminant. 
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63. 

64. 

65. 
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While the rule is entitled "Fugitive Emissions" and one can explore the interlocking layers 
of definition to ultimately conclude that odors can be regulated as well, it is not perfectly 
clear. This is reflected in uncertainty by staff as to whether this rule can be directed to 
fagitive odor emissions, a confusion that is exacerbated by section (2) which highlights 
work practices relating to controlling fugitive particulate emissions. The Department 
originally proposed adding the words "or odors" to clarify that fagitive emissions include 
odors. 

Given that attorneys representing business interests have noted that odors are covered by 
the scope of this rule and can be addressed as fugitives, the Department will withdraw from 
consideration the originally proposed revision including the proposed sections 3 and 4 in 
the interim draft. Returning to the original language still confers some advantages to 
environmental protection. While nuisance odors will probably be better addressed under 
the proposed nuisance rules, the current rules in 340-208-0200 through-0210 also cover 
additional circumstances that cannot be otherwise addressed under nuisance. This 
approach also retains the advantage of continuing the protection provided by this rule 
within the State Implementation Plan. While EPA argues (Comment 65) that odors per se 
are not criteria pollutants, odors typically are associated with criteria air pollutants like 
volatile organic compounds and particulate matter and could be considered appropriately 
for control under the SIP . 

W6E, W23 
Do not take out the words "or odors" in outlining applicable fugitive emissions. 

The Department agrees that adding the term clarifies the extent of scope intended by this 
rule. However, keeping the original language retains advantages in regards to certain 
types of infractions. The Department is confident, given an agreement by business interests 
that odors are included within the current language that the rule provides the 
environmental protection intended by the original rule language. 

W6E 
Regarding the suggested differentiation between odors and fugitive emissions, how can you 
separate them? They are not separate. 

The Department disagrees. Fugitive emissions can take a number of forms and could 
include particulate matter, which may have an odorous component, or gases, which may 
not be odorous. 

W5 
Odor control rules are inappropriate for inclusion into the State Implementation Plan (SIP) 
because these are non-criteria pollutants. EPA cannot separate out particular words in 
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approving a rule subsection for inclusion within the SIP. EPA suggests that a separate 
subsection be created. Is the intention to only control odors from buildings or equipment or 
are there other sources of odor intended to be controlled under this rule? 

The Department had considered this comment and proposed an approach in the revised 
rule proposal to add separate but parallel sections (3) and (4) that would specifically 
address odor fugitive emissions. After farther review of the comments received on the 
proposal and consideration of what will provide the most effective means of air quality 
protection, the Department decided to withdraw the proposed sections. 

As noted above, while odors may not be considered criteria pollutants on their face, they 
are typically associated with volatile organic compounds or particulate matter, both of 
which are regulated pollutants under the Clean Air Act.· 

66. W2B, W3C, W3D, W4B, 

67. 

68. 

W4D, W8B, W9B, W18B 
The inclusion of section (3) and (4) to the rule add nothing to improve protection of the 
environment. In fact they represent two parts of the same rule addressing the same thing as 
in sections (1) and (2). The provisions in the proposed nuisance rule will adequately 
address odor control without this additional confusing rule. 

The Department disagrees but the point is moot considering that the Department is 
recommending that additional sections (3) and (4) not be adopted into the rule package. 

W17, W29 
The first sentence of subsection (3) is unclear because it is not evident what the Department 
would be seeking when bringing a "facility into compliance". Suggest the following 
modification: 

When fugitive emissions as odors escape from a building or equipment in such a 
manner and amount as to create a nuisance or to violate any regulation, the 
department may order the owner or operator to mitigate or eliminate the nuisance or 
to bring the facility into compliance. 

The Department agrees. Section (I) has a parallel structure to the proposed section (3). 
To establish a violation the rule requires a demonstration that the fugitive emissions create 
a nuisance or otherwise violate any regulation. This is the standard against which 
compliance will be measured. The suggested change will clarifo this point and will be 
recommended to be incorporated into section (I) of the rule. 

W8B 
Adopting an approach for odors that is just like fugitive emissions is not workable and 
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69. 

70. 

71. 
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ignores the whole concept of odors. The language in ( 4) would make it risky to drive a 
diesel engine car. Also, odors by their definition are already airborne, so how does the 
source "prevent odors from becoming airborne?" 

The Department disagrees. Fugitive emission rules cannot apply to a diesel engine car 
because tailpipe emissions are not fagitive. 

As to the second point, the Department's intention is to implement a rule that addresses 
emissions to the ambient air. As the definition provides, fugitive emissions are those that 
escape to the atmosphere. A source seeking to be in compliance with the rule engages in 
good housekeeping and pollution control practices to manage and control offensive odor 
emissions resulting from its processes and operations. 

Wl7, W29 
Proposed section ( 4) is overbroad. Odors are by definition airborne and as drafted this 
provision would require virtually every outdoor activity to have "reasonable precautions" to 
prevent any odors, noxious or pleasant from becoming airborne. The Department should 
describe the odors it is restricting and establish clear grounds for compliance. 

The point regarding section (4) is moot as the Department will enforce the rule under 
provisions specified in section (1), which has a specified application. The rule applies 
geographically in Special Control Areas and otherwise where a nuisance exists and can be 
controlled. Once either of those conditions is met then the rule is applied to fugitive 
emissions that create a nuisance or violate any regulation. 

W3B,W8A 
The proposed wording in section I is over broad and creates a practical impossibility. The 
department can accomplish its goal more straightforwardly by drawing a direct connection 
between the control and removal of air contaminants and the emission of those 
contaminants to the open air. 

The Department agrees. The originally proposed change was intended to clarify the 
problem in the current rules regarding the "discharge" of fagitive emissions. The 
commentor proposes a better fix by suggesting that the "air contaminants are controlled or 
removed before being emitted to the outside air. " 

W13A 
The use of the word "practicable" without a definition opens the barn door to any polluter. 
The term must be defined in the rule. 
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The Department disagrees. Practicable is a term with a common meaning of feasible. It is 
a relatively simple test of "practicable" to demonstrate feasibility or possibility by 
reference to application in similar settings. Many other requirements in air quality 
regulations are defined more prescriptively but then they are established for discrete 
pollutants. Fugitive emissions by their nature are diffuse and multiform. This approach 
allows the needed flexibility to effectively address the wide range of circumstances that 
constitute fagitive emissions. Its appropriateness in the rule is demonstrated by the fact 
that this term is a longstanding component of the rule and evidence has not been provided 
that the Department has failed to achieve the rule's intent with this language in place. 

W4C, W18A 
Unless "reasonable precautions", as used in section (4), are defined specifically within the 
rules, the rules will be inconsistently applied. The examples provided do not give enough 
specific guidance to effectively implement the regulatory intent of this section. 

The Department disagrees. Similarly, as in the response to comment 71, these are terms of 
art that are not absolutely prescriptive. The examples provided are meant to provide 
guidance, in the form of a listing of other controls commonly and readily applied to solve 
the problems addressed by the rule. Fugitive emissions are not a class of pollutants that 
lend themselves to a more definitive and prescriptive list of controls. 

W13A 
The fugitive emission requirements are relatively useless as a business would only have to 
put a cover, blower or duct on a pollution source to avoid the requirements. 

The Department disagrees. Managing emissions through a collection system as 
represented by a cover, blower or duct is typically the first and oftentimes most challenging 
step to ultimately controlling emissions. Department inspectors can rely on other rules to 
ensure that emission standards at the duct or blower are being met, so the strategy 
proposed by the commentor will not avoid requirements to control fugitive emissions. 

74. W6C, WlOB, W12B 
Add to the definition of fugitive emissions the phrase "or the emission of any unfiltered 
contaminant that escapes accidentally to the air." 

The Department disagrees. This language would require an additional test to prove the 
intentions of the owner/operator as to whether the release was accidental. This would be a 
difficult standard to prevail upon and unduly burden any action to appropriately secure 
relief from troublesome fugitive emissions. 
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MASKING OF EMISSIONS 340-208-0400 

75. W5 

76. 

EPA suggests adding a prohibition against the masking of emissions to also avoid 
compliance with regulations and requirements. 

The Department agrees and will make the change. 

W6A 
The provision to prevent masking of emissions is encouraging. 

The Department agrees that this change will strengthen the rule. 

PARTICULATE MATTER SIZE STANDARD 340-208-0450 

77. W20 
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There is no practical, objective or definitive method currently available to demonstrate 
compliance. We understand that studies using particle fallout buckets for measuring offsite 
deposition of particulate >250 microns are almost always inconclusive. Particulate matter 
captured in buckets of water cannot be accurately measured for size nor can they be 
analyzed to accurately identify sources. 

The Department disagrees. It is true that it would be impossible to determine, using a 
particle fallout bucket (PFO), the original size of any material that is water-soluble or 
readily decomposes in water. Fine wood dust would be an example. PFO sampling isn't 
a very precise science. A single leaf or deposit by a bird can significantly impact the 
results. Still, most PFO studies are conclusive. We can measure what is collected in the 
bucket, not just the weight but chemically. If the sources have a distinctive chemical 
"fingerprint" it can be detected. Most often, the problem is collecting a representative 
sample. In no cases is a determination of a fallout problem made based on a single 
bucket. Most studies involve 4 or 5 sites with buckets collected over many months. The 
Department collects duplicate buckets, background buckets, upwind/downwind buckets, 
etc. In the end it is usually possible to determine if there is a violation of the standard. 

That said, if the Department was asked if fallout particulate was> 250 micros in size, we 
wouldn't use a PFO bucket. We would collect a dry surface deposition sample or use 
sticky paper and look at the particulate under a microscope. It would be easy to 
determine its size. In most cases the microscopist can also identifY the type of material: 
pollen, wood fiber, mineral dust, etc. 
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78. W2A, W2B, W3C, W4A, 

79. 

W4B, W9B, W20, W24 
The proposed rule extends a prohibition on emitting larger particles (> 250 microns) from 
landing on another's property from nine counties to statewide applicability. Current rules 
allow the imposition of TACT whenever there is documentation of a nuisance and provides 
a means to address this issue. The proposed rule can result in a source being penalized 
regardless of whether the particulate emitted is causing a substantial or unreasonable impact 
and regardless of the measures taken by the source. The rule should be deleted or include a 
"reasonableness" component. 

The Department disagrees. The Typically Achievable Control Technology (!'ACT) rule 
does not necessarily apply in situations that are addressed by this rule. While TACT can be 
invoked to resolve a documented nuisance condition, its application is limited to permitted 
sources emitting above selected thresholds. The 250-micronfallout rule was originally 
drafted to reflect the issue of transport of particles offsite to another's property. The 
numeric standard was adopted to reflect the expected transport rate of large particles to a 
property line, i.e., larger particles will deposit quickly so evidence of particles greater than 
250 microns indicates a problem. Requiring an additional test of reasonableness before 
enforcement seriously reduces the effectiveness of an existing rule used by the Department 
and its predecessor local air authorities for thirty years. This longstanding but narrowly 
applied rule is being proposed for statewide applicability to establish uniform expectations 
and protections for all citizens and sources within the state and to quickly address issues of 
obvious concern without applying nuisance criteria. 

W9B 
The prohibition on 250-micron particulate deposition appears inconsistent with limiting 
nuisance to substantial and unreasonable interference with the use and enjoyment of land. 
While the proposed standard may articulate the common law standard for trespass, the 
Department may wish to eliminate any potential that it could be drawn into issues of 
trespass law. 

The Department disagrees. As noted above, the rule was drafted to describe the transport 
of large particles and, as such, establishes a numeric standard to reflect an unreasonable 
and substantial impact. 
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80. W2A, W3A, W3B, W3C, 
W3D, W4A, W4B, W8A, 
W9A, W9B, W28, W29 

81. 

82. 
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The 250-micron rule creates a class of pollutant with no applicable standard or assumes that 
any non-zero number is unreasonable and does not consider whether a nuisance has been 
created. Any impact from large particulate can be best addressed through the nuisance rule. 
The existing rule actually limits the Department's ability to deal with a condition, which 
may create a nuisance with various particulate sizes. This rule should be deleted. 

The Department disagrees. Large particle fallout is an air pollution issue and, in and of 
itself, represents a substantial and unreasonable interference that can be readily addressed 
by the offending source. The Department, and its prede.cessors, have used this standard 
effectively for more than 30 years to quickly resolve air pollution complaints. 

W4C, W9B, W18A, Wl8B 
The language as proposed could easily cause unintended consequences as routinely 
encountered wind events could transport naturally exposed dry or sandy soil conditions or 
even pine needles or leaves leading to deposition on neighboring property. If the rule is 
adopted as written, the majority of oceanfront property owuers in Oregon could bring 
nuisance complaints against their neighbors for blowing sand. 

The Department disagrees. Department staff does not indulge in unreasonable enforcement 
practices as evidenced by prevailing on a significant number of appeals. This 250-micron 
rule has never been applied to such examples; the Department does not intend to apply the 
proposed rule to them now. 

W9B 
Particulate matter greater than 250 microns appears to have no connection to the 
improvement of recognized air quality standards, which are usually associated with smaller 
particulate. The department should reevaluate the appropriateness of the 250-micron 
limitation. 

The Department disagrees. Air quality standards are developed to be protective of primary 
and secondary effects. The primary standards are designed to be protective of human 
health while the secondary standards are intended to protect against other adverse welfare 
effects. While most of the concern is correctly focused on protecting human health, 
protecting for other welfare effects is equally compelling in some circumstances. The 250-
micron standard is designed to restrict large particle fallout leading to soiling and physical 
damage to adjoining property. 
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83. \V6E, \V22 

84. 

85. 

86. 

87. 

The definition of particulate should cover particulates from 250 down to 2.5. Particles 
smaller than 250 microns can accumulate in sufficient quantity to cause a nuisance. 
Furthermore, if the particles contain toxic substances they can also pose a health risk. 

The proposed rule is intended to extend an existing standard that protects a4foining 
property against intrusion of large particles. To extend this rule to cover the circumstances 
suggested would completely separate it from the problem it was originally designed to 
address. Other standards and rules exist to more directly address the concerns raised by 
the commentor. 

\Vl 
The 250-micron rule provides little protection from particle fallout, as larger particles are 
unlikely to be transported by the wind. Most particle fallout subject to wind borne travel 
will be smaller than 250 microns and could be better addressed through the nuisance rule. 

The Department agrees. A well-managed facility will not provide the opportunity for larger 
particles to be transported by the wind for deposition on another's property. However, 
transport and deposition are not uncommon and the Department has used the rule to 
respond effectively to these situations in the past. 

\V3D, \V4D 
Changing the rule to require an observable deposition does not address our concerns, 
because if the deposition were not observable, then there could never be a violation anyway. 

The Department is aware of the concerns raised but believes that the value of this rule is 
enhanced by its ready use in situations where deposition of large particles is evident. The 
Department will consider other modifications to the rule that retains the ease of use factor 
in responding to complaints caused by deposition. 

\V23 
The agency's discretion will be exercised reasonably to determine when an "observable 
deposition" has occurred. There will be no greater risk of uncertainty in this provision than 
there will be in the section on best work practices under 340-208-0320. 

The Department agrees with this comment. 

\V3D, \V4D 
If the Department insists on keeping this antiquated rule, it should be rewritten in one of 
two ways. One would be to add language to make the rule consistent with the nuisance 
requirements, since it is a restatement of the nuisance prohibition. The second proposal 
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88. 

would be to add language to make this rule consistent with the approach used in OAR 340-
208-0210(1) where the Department may order the owner/operator to take reasonable 
measures to minimize or eliminate the source of the emissions. 

As noted earlier in comment 78, the first proposal unacceptably limits the effectiveness of 
this rule. However the second comment has merit and the Department will incorporate the 
elements into the rule proposed for adoption. 

W6A 
The rule on prohibiting emissions of large particulates is encouraging and commenter 
strongly objects to eliminating the 250-micron standard. 

The Department agrees and does not intend to eliminate this standard 

ODOR CONTROL MEASURES 340-208-0550 

89. WI, W3B, W4A, W9A 

90. 

Page 32 

It is burdensome and unreasonable to set incinerator and afterburner operating parameters 
for odor control systems that are more appropriate for VOC control systems. Odor control 
systems, based on sound engineering design, that can be employed to control odors using 
less than the "highest and best practical treatment currently available" should be allowed. 
The goal should be nuisance abatement and not emission reductions. The rule should be 
deleted. 

The Department disagrees. The rule consists of two elements but is wholly directed 
towards odor control. Despite what the commenter suggests, not all odor controls will be 
afterburners or incinerators. Section (I) is not prescriptive in this regard Section (2) 
provides the specifications for operation incinerators or afterburners, if those technologies 
are used, and also allows for other controls determined lo be equally effective. 

This rule was originally written and is still intended to control odor emissions. Although it 
appears in a Division denoted as "Visible and Fugitive Emissions" this is only because of a 
recent reorganization of the Air Quality Program's rules, having been a rule of the former 
Columbia Willamette Air Pollution Control Authority. 

W2A, W4A 
The "highest and best" portion of the rule is unnecessary given the TACT rule in Division 
226. The incinerator/afterburner portion of the rule is antiquated and reflects equipment no 
longer in use. 
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The Department disagrees. The rule outlining Typically Achievable Control Technology 
(TACT) does not necessarily apply in all situations that would be governed by this rule. 
While the incinerator/afterburner portion of this rule has been part of expected practice 
since the 1970s, the Department believes that it is still applicable and that there is flexibility 
in the rule to allow control "in another manner determined by the department to be equally 
or more effective." (340-208-0550 (2)) 

COMMENTS ON THE PROCESS 

91. W2A 

92. 

93. 

The department should withdraw the rulemaking so as to allow the opportunity to work 
with affected sources to gain consensus about a practical means of approaching nuisance 
issues in Oregon. 

See response following Comment 94. 

W3B 
Considering the scope of anticipated rule changes, the rule should be re-proposed rather 
than being issued as final. 

See response following Comment 94. 

W3C, W9B 
The continuing opening and productive dialogue is greatly appreciated. 

See response following Comment 94. 

94. W6C, W!OB 
The process has been flawed in that we did not have sufficient notice of the rule change to 
prepare testimony. Although we have twice submitted written comments, industry 
representatives have been able to insert language that is obviously not in the public interest. 
We would like to have a public hearing on the rule. 

Some commenters from business and citizen interests have expressed concerns about the 
opportunity to comment during this rulemaking. In order to accommodate the evolving 
interest in the proposed rules the Department not only adhered to the required process for 
public notification but also took extraordinary steps to make sure that all relevant and 
interested parties had an opportunity to contribute to the development of these rules. 
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The Department first proposed these rules for public consideration in May 2000. The 
public comment period was scheduled to close on July 27 but was extended to August 10 
to accommodate the late interest in the rulemaking. The comment period was opened 
again from September 1 to September 13 and a draft was circulated to reflect a proposal 
to incorporate some of the comments received by the Department at that time. Review of 
interim drafts is neither mandated nor common practice in rulemaking. This extra step 
was intended to provide a further opportunity for all interested parties to continue to 
contribute to development of this rule. 

The timeframe for this second review was constrained by internal deadlines to prepare 
for the December Commission meeting. Based on concerns regarding the limited 
comment period, the Department reopened the comment period again from October I to 
November I. In addition, a public workshop on the rule was conducted on October 26, 
which was attended by persons representing citizen and business interests. Ultimately 
the response to these extended opportunities has been positive. 

The Department values the input it receives during rulemaking and believes that this rule 
package is stronger because of it. 

COMMENTS ON OTHER RULES 

95. Wl4 
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In addition to 340-208-0570, emissions from ships, the Department should also regulate 
emissions from locomotives, which are also a problem in NW Portland. 

We note your concerns. Regulation of locomotives is restricted by federal law to the U.S. 
Environmental Protection Agency, which has issued regulations calling for more emission 
controls on these types of engines. The South Coast Air Quality Management District has 
been able to negotiate a voluntary agreement with rail service providers in the Los Angeles 
basin to operate late model locomotives there. While it is possible to consider a similar 
approach here, the prospects for success are likely limited by an inability to demonstrate as 
compelling an air quality need as Los Angeles. 
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Detailed Changes to the Original Rulemaking Proposal 
Made in Response to Public Comment 

340-208-0010 
Definitions 
(!)"Abate" means to reduce or manage emissions so as to eliminate the nuisance. It does not 

necessarily mean completely eliminate the emissions. The degree of abatement will depend 
on an evaluation of all of the circumstances of each case. 

(6) "Nuisance" means a substantial and unreasonable interference with another's use and 
enjoyment of real property, or the substantial and unreasonable invasion of a right common to 
members of the general public. 

(8) "Opacity" means the degree to which an emission reduces transmission of light and obscures 
the view of an object in the background as measured in accordance with OAR 340-212-0120 
and 212-0140. Unless otherwise specified by rule, opacity shall be measured in accordance 
with EPA Method 9. For all standards, the minimum observation period shall be six minutes, 
though longer periods may be required. by a specific rule or permit condition. Aggregate 
times (e.g. 3 minutes in any one hour) consist of the total duration of all readings during the 
observation period that exceed the opacity percentage in the standard, whether or not the 
readings are consecutive. Alternatives to EPA Method 9, such as a continuous opacity 
monitoring system (COMS), alternate Method I (LIDAR), or EPA Methods 22, or 203, may 
be used if approved in advance by the Oeflal'tmeRtdepartment, in accordance with the Source 
Sampling Manual. 

(9) "Particulate matter" means all finely divided solid or liquid material, other than uncombined 
water, emitted to the ambient air as measured by an applicable reference method in 
accordance with OAR 340-212-0120 and OAR 340-212-0140. Sources with exhaust gases at 
or near ambient conditions may be tested with DEQ Method 5 or DEQ Method 8, as 
approved by the department. Direct heat transfer sources shall be tested with DEQ Method 7; 
indirect heat transfer combustion sources and all other non-fugitive emissions sources not 
listed above shall be tested with DEQ Method 5 or an equivalent method approved by the 
Def!aFtmeRtdepartment; 

(12) "Standard cubic foot" means the amount of gas that would occupy a volume of one cubic 
foot, ifthe gas were free of uncombined water at standard conditions. When applied to 
combustion flue gases from fuel er refuse SHffliRg, "standard cubic foot" also implies 
adjustment of gas volume to that which would result at a concentration of 12% carbon 
dioxide or 50% excess air. 
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340-208-0200 
Applicability 

Fugitive Emission Requirements 

(2) In other areas when the De131H'lffieAt department determines a nuisance exists and should be 
controlled, and the control measures are practicable. 

340-208-0210 
Requirements 
(1) When fugitive emissions er eae•s escape from a building or equipment in such a manner and 

amount as to create a nuisance or to violate any regulation, the De13artffieAt department may 
order the owner or operator to abate the nuisance or to bring the facility into compliance. In 
addition to other means of obtaining compliance the De13artffieRt department may order that 
the building or equipment in which processing, handling and storage are done be tightly 
closed and ventilated in such a way that air contaminants are controlled or removed before 
aAy ai• frnffi the liHilaiRg is being emitted to the open air. 

340-208-0300 
Nuisance Prohibited 

Nuisance Control Requirements 

(2) Upon determining a nuisance may exist, the department will provide written notice to the 
person creating the j3Ste!l!ial suspected nuisance. The Elate ef this nstiee will serve as the 
first Elay sf vislatisn fer flHfj3sses sf assessing aii;,· eivil flenalties if the Eleflartffie!I! 
8:etermi:aes a attisaaee eRists uaEler Ot\R 340 208 9310 aaEl preeee6s \vith a ferffl:al 
enfereem.e!I! aetisn j3llfSHaRt ts Chaj3ter 340 Divisisn 12. The department will endeavor to 
resolve observed nuisances in keeping with the policy outlined in OAR 340-12-0026. If the 
department determines a nuisance exists under OAR 340-208-0310 and proceeds with a 
formal enforcement action. pursuant to Chapter 340 Division 12. the first day for 
determining penalties will be no earlier than the date of this notice. 

340-208-0310 
Determining Whether A Nuisance Exists 
filln determining a nuisance, the department may consider factors including, but not limited 

to, the following: 
f11D!LFrequency of the emission; 
f21{hl_Duration of the emission; 
~.(9_Strength or intensity of the emissions, odors or other offending properties; 
f41@_Jlrsidm.ity ts resiEielllifli anEI esFRm.ereial areasNumber of people impacted; 
f§7~1ffij3aets sn esm.fllaina!l!s.The suitability of each party's use to the character of the 

locality in which it is conducted; 
(f) Extent and character of the harm to complainants; 
(g) The source's ability to prevent or avoid harm. 

(2) Compliance with a Best Work Practices Agreement that identifies and abates a suspected 
nuisance constitutes compliance with OAR 340-208-0300 for the identified nuisance. For 
sources subject to OAR 340-216-0020 or 340-218-0020. compliance with specific permit 
conditions that results in the abatement of a nuisance associated with an operation. process 
or other pollutant emitting activity constitutes compliance with OAR 340-208-0300 for the 

Page 2 



Attachment E 
Detailed Changes in Response to Comments 

identified nuisance. For purposes of this section, "permit condition" does not include a 
general condition prohibiting the creation of nuisances. 

340-208-0320 
Best Work Practices ~Agreement 
(1) A person may voluntarily enter into a Yehmta•y an agreement with the department to 

implement specific practices to maHage fiflS reaHeeabate the emissiefl ef aiF eeHtamiHaH!s 
suspected ef eFeatiF1g a nuisance. This agreement may be modified by mutual consent of 
both parties. This agreement will be an Order for the purposes of enforcement under OAR 
340 Division 12. This AgFeemeflt will n!fflaiH ia effeet Hfl!ess eF Hfltil the Elef!aFtmeHt 
aeteF111iHes that fuFtfleF reaseHaely availaele f!Fae!iees are Heeessary· te maHage er reaHee !fle 
emissieR ef air eeat8:fB:iaB:Rts Sli:SfJeeteEl ef ereatiag a Hl:lisanee. 

(2) For any source subject to OAR 340-216-0020 or 340-218-0020 the conditions outlined in 
the Best Work Practices Agreement will be incorporated into the permit at the next permit 
renewal or modification. 

(3) This agreement will remain in effect unless or until the department provides written 
notification to the person subject to the agreement that: 
(al The agreement is superseded by conditions and requirements established later in a 

permit; 
(bl The department determines the activities that were the subject of the agreement no 

longer occur; or 
(cl The department determines that further reasonably available practices are necessary to 

abate the suspected nuisance. 
G!:l. The agreement will include one or more specific practices to maaage aHEl reffilee air 

eefltamiHaflt emissieasabate the suspected nuisance. The agreement may contain other 
requirements including, but not limited to: 

(a) Monitoring and tracking the emission of air contaminants; 
(b) Logging complaints and the source's response to the complaint; 
(c) Conducting a study to propose further refinements to best work practices. 

(3)Ce!Hf!liaHee witfl a Best Werk Praetiees OFEleF eeHstitutes ee!Hf!liaaee with OAR 349 298 
0000,. 

(5) The department will consult, as appropriate, with complainants with standing in the matter 
throughout the development, preparation, implementation, modification and evaluation of a 
Best Work Practices Agreement. The department will not require that complainants 
identify themselves to the source as part of the investigation and development of the Best 
Work Practices Agreement. 

340-208-0400 
Masking of Emissions 
No person may cause or permit the installation or use of any device or use of any means 
designed to mask the emission of an air contaminant that causes or is likely to cause detriment 
to health, safety, or welfare of any person or otherwise violate any other regulation or 
requirement. 

340-208-0450 
l'aFtieulate MatteF Sillle Stan!laFEIParticle Fallout Limitation 
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No person shall-may cause or permit the emission of any particulate matter yffiieh is larger than 
250 microns in size previaea if sHeh partieHlate ffial!er aees er will eepesit at sufficient duration 
or quantity as to create an observable deposition upon the real property of another person when 
notified by the department that the deposition exists and must be controlled. 

Clackamas, Columbia, Multnomah, and Washington Counties 

340-208-0510 
Exclusions 
(1) The requirements contained in OAR 340-208-0500 through 340-208-~630 apply to all 

activities conducted in Clackamas, Columbia, Multnomah, and Washington Counties, other 
than those for which specific industrial standards have been adopted (Divisions 230, 234, 
236, and 238), and except for the reduction of animal matter, OAR 236-0310(1) and (2). 

340-208-0550 
Odor Control Measures 
(1) Control apparatus and equipment, using the highest and best practicable treatment currently 

available, shall-must be installed and operated to reduce to a minimum odor-bearing gases 
or odor -bearing particulate matter emitted into the atmosphere. 

(2) Gas effluents from incineration operations and process after-burners sl!allinstalled under 
section (1) of this rule must be maintained at a temperature of 1,400° Fahrenheit for at least 
a 0. 5 second residence time, or controlled in another manner determined by the Dejlaflffief!l 
department to be equally or more effective. 

340-208-0630 
Sulfur Dioxide Emission Standard 
For any air contaminant source that may emit sulfur dioxide, no person may cause or permit 
emission of sulfur dioxide in excess of 1,000 ppm from any air contamination source as 
measured in accordance with the Departffient's department's Source Test Manual, except those 
persons burning natural gas, liquefied petroleum gas, or fuel conforming to provisions of rules 
relating to the sulfur content of fuels. This rule applies to sources installed, constructed, or 
modified after October 1, 1970. 
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State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Rulemaking Proposal 
for 

Air Quality Nuisance Control Rules 

Rule Implementation Plan 

Summary of the Proposed Rule 

Attachment F 

This proposal would refine the definition of an air quality nuisance, outline criteria to 
determine a nuisance and propose an alternative to traditional enforcement tools to abate the 
nuisance. This Division also contains other rules originally adopted in 1973 by the 
Enviromnental Quality Commission from the former, and now defunct Columbia-Willamette 
and Mid-Willamette Air Pollution Control Authorities that are no longer applicable or have 
been superseded by subsequent rule adoptions by the Commission. Most of these rules are 
proposed for deletion. Two requirements are proposed to apply statewide, i.e., a prohibition 
on masking otherwise harmful emissions and a prohibition on large (greater than 250 microns) 
particle fallout. Other proposed changes include housekeeping changes intended to improve 
the readability and enforceability of the rules. 

Proposed Effective Date of the Rule 

February 1, 2001 

Proposal for Notification of Affected Persons 

The adopted rules will be provided to all parties who commented on the rule. Since the application 
of the rule is driven by complaints, and it is not possible to otherwise identify affected persons 
ahead of time. 

Proposed Implementing Actions 

These rule amendments are expected to help the Department handle existing work more efficiently. 
A guidance document will be prepared according to the procedures outlined in the formal guidance 
development process for the Air Quality Program. The document will be prepared in consultation 
with the Department of Justice, the Air Quality program management team and appropriate 
Department staff. The completed document will be distributed to air quality field staff statewide 
and will also be presented as a training at a regularly scheduled Inspectors' Forum. 
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Another part of the implementation process will be coordination with local nuisance control efforts. 
This proposal is not expected to result in a greater workload demand on local government. In fact, 
they may experience a more prompt response by the Department to referrals due to improved 
process. As a second phase of implementation, the Department will approach local jurisdictions in 
the state to discuss further improvements to the nuisance program. The goal ofthis second step will 
be to better integrate and coordinate state and local nuisance programs and reduce workload for 
both state and local governments. 



Attachment G 
Interim Draft 

This draft was circulated on September 1, 2000 in response to initial public comments to the draft rule 
placed on public notice in June 2000. Attachment G also notes the changes in rule language proposed 
in the initial draft rule according to the following key. 

Language proposed in original draft 
LaagHage struek ia erigiool tlraft 
[Language proposed in the interim draft] 
[LaagHage slmek ia !he iflteriffl draft] 

DIVISION 208 

VISIBLE EMISSIONS AND NUISANCE REQUIREMENTS 

340-208-0010 
Definitions 
The definitions in OAR 340-200-0020 and this rule apply to this division. If the same term is defined in 
this rule and OAR 340-200-0020, the definition in this rule applies to this division. 
(1) "Air Contaminant" means a dust, fume, gas, mist, odor, smoke, pollen, vapor, soot, carbon, acid 

or particulate matter, or any combination thereof. 
(2) "Emission" means a release into the outdoor atmosphere of air contaminants. 
(3) "Fuel Burning Equipment" means a device wftieh-that burns a solid, liquid, or gaseous fuel, the 

principal purpose of which is to produce heat or power by indirect heat transfer, except marine 
installations and internal combustion engines that are not stationary gas turbines. 

(4) "Fugitive Emissions" means emissions of any air contaminant that escape to the atmosphere from 
any point or area not identifiable as a stack, vent, duct, or equivalent opening. 

(5) "New source" means, for purposes of OAR 340-208-0110, any air contan,mant source installed, 
constructed, or modified after June 1, 1970. 

(6) "Nuisance eeaaitiea" means lifllislial er atmeyiag affleliflts ef fugiti'>'e efflissieas traeeaele aireetly te 
eae er rHere sfleeifie seHrees. Ia aetermiaiag whether a flliisaaee eeaaitiea ei<ists, eeasiaeratiea 
shall 13e gi,•ea te all ef !he eireHmslaaees, iaelHaiag aeasity ef flefllilatiea, aliratiea ef !he aetP.·ity ia 
qHestiea, aaa ether liflf'lieaele faeters. a substantial and unreasonable interference with another's 
use and enjoyment of real property, or the [substantial and unreasonable ]invasion of a right 
common to members of the general public. 

(7) "Odor" means that property of an air contaminant that affects the sense of smell. 
(8) "Opacity" means the degree to which an emission reduces transmission of light and obscures the 

view of an object in the background as measured in accordance with OAR 340-212-0120 and 212-
0140. Unless otherwise specified by rule, opacity shall be measured in accordance with EPA 
Method 9. For all standards, the minimum observation period shall be six minutes, though longer 
periods may be required by a specific rule or permit condition. Aggregate times (e.g. 3 minutes in 
any one hour) consist of the total duration of all readings during the observation period that exceed 
the opacity percentage in the standard, whether or not the readings are consecutive. Alternatives to 
EPA Method 9, such as a continuous opacity monitoring system (COMS), alternate Method 1 
(LIDAR), or EPA Methods 22, or 203, may be used if approved in advance by the Department, in 
accordance with the Source Sampling Manual. 

(9) "Particulate matter" means all finely divided solid or liquid material, other than uncombined water, 
emitted to the ambient air as measured by an applicable reference method in accordance with OAR 
340-212-0120 and OAR 340-212-0140. Sources with exhaust gases at or near ambient conditions 
may be tested with DEQ Method 5 or DEQ Method 8, as approved by the Department. Direct heat 
transfer sources shall be tested with DEQ Method 7; indirect heat transfer combustion sources and 
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all other non-fugitive emissions sources not listed above shall be tested with DEQ Method 5 or an 
equivalent method approved by the Department; 

(lOj 11 ReRise 11 meaas 1::1FW/a.ateE1: matter. 
(11) "Refuse BHFHiag eEtHiflmeHt" meaHs a Eleviee ElesigHeEI te FeEIHee tile veh!me ef seliEI, liEtHiEI, eF 

gaseoHs retttse By eemBHstiea. 
(HlO) "Special Control Area" means an area designated in OAR 340-204-0070. 
(Hll) "Standard conditions" means a temperature of 68° Fahrenheit and a pressure of 14.7 pounds per 

square inch absolute. 
(-1412) "Standard cubic foot" means the amount of gas that would occupy a volume of one cubic foot, if 

the gas were free of uncombined water at standard conditions. When applied to combustion flue 
gases from fuel or refuse burning, "standard cubic foot" also implies adjustment of gas volume to 
that which would result at a concentration of 12 % carbon dioxide or 50 % excess air. 
[NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the Environmental Quality Commission under 
OAR 340-200-0040.] 
[Publications: The publication(s) referred to or incorporated by reference in this rule are available from the office of the agency.] 
Stat. Auth.: ORS 468 & ORS 468A 
Stats. hnplemented: ORS 468.020 & ORS 468A.025 
Hist.: [DEQ 16, f. 6-12-70, ef. 7-11-70; DEQ 1-1984, f. & ef. 1-16-84; DEQ 4-1993, f. & cert. ef. 3-10-93; DEQ 3-1996, f. & cert. ef. 1-29-96]; [DEQ 37, f. 2-
15-72, ef. 3-1-72; DEQ 4-1993, f. & cert. ef. 3-10-93; DEQ 3-1996, f. & cert. ef. 1-29-96]; [DEQ 4-1978, f. & ef. 4-7-78; DEQ 9-1979, f. & ef. 5-3-79; DEQ 3-
1980, f. & ef. 1-28-80; DEQ 14-198 ! , f. & ef. 5-6-81; DEQ 22-1989, f. & cert. ef. 9-26-89; DEQ 23-1991, f. & cert. ef. 11-13-91; DEQ 4-1993, f. & cert. ef. 3-
10-93; DEQ 10-1995, f. & cert. ef. 5-1-95; DEQ 4-1995, f. & cert. ef. 2-17-95; DEQ I0-1995, f. & cert. ef. 5-1-95; DEQ 3-1996, f. & cert. ef. 1-29-96]; 
DEQ\4-1999, f. & cert. ef. 10-14-99, Renumbered from 340-021-0005, 340-021-0050, 340-030-0010 

340-208-0100 
Applicability 

Visible Emissions 

OAR 340-208-0100 through 340-208-0110 apply in all areas of the state. 
[NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the Environmental Quality Commission under 
OAR 340-200-0040.] 
Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented:ORS 468A.025 
Hist.: DEQ 10-1995, f. & cert. ef. 5-1-95; DEQ14-1999, f. & cert. ef. 10-14-99, Renumbered from 340-021-0012 

340-208-0110 
Visible Air Contaminant Limitations 
(1) Existing sources outside special control areas. No person shall-may eaHse, sHffeF, allew, eF jleFmit 

tile emissieH efemit or allow to be emitted any air contaminant into the atmosphere from any 
existing air contaminant source located outside a special control area for a period or periods 
aggregating more than three minutes in any one hour which is equal to or greater than 40 % opacity. 

(2) New sources in all areas and existing sources within special control areas: No person shall-may 
eimse, sHffeF, allew, SF pefffiit !ile emissieH efemit or allow to be emitted any air contaminant into 
the atmosphere from any new air contaminant source, or from any existing source within a special 
control area, for a period or periods aggregating more than three minutes in any one hour which is 
equal to or greater than 20 % opacity. 

(3) Exceptions to sections (1) and (2) of this rule: 
(a} Where the presence of uncombined water is the only reason for failure of any emission to meet 

the requirements of sections (1) and (2) of this rule, such sections shall not apply; 
(b) Existing fuel burning equipment utilizing wood wastes and located within special control areas 

shall comply with the emission limitations of section (1) of this rule in lieu of section (2) of this 
rule. 

[NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the Environmental Quality Commission under 
OAR 340-200-0040.] 
Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468.020 & ORS 468A.025 
Hist.: DEQ 16, f. 6-12-70, ef. 7-11-70; DEQ 4-1993, f. & cert. ef. 3-10-93; DEQ 3-1996, f. & cert. ef. 1-29-96; DEQ14-1999, f. & cert. ef. 10-14-99, 
Renumbered from 340-021-0015 
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340-208-0200 
Applicability 

Nuisauee Fugitive Emission Requirements 

OAR 340-208-0200 through 340-208-0210 shftll-apply: 
(1) Within Special Control Areas, as esta!ilishea designated in OAR 340-204-0070,.and 
(2) Whea sraerea ey the Deflar!rBeBt, iln other areas when the aeea fer ffflfllieatisa sf these 

flllesDepartment determines a nuisance exists and should be controlled. and the control measures 
are practicable., aa6 tlie flFaetieasility sf esatrel measures, have eeea elearly 6emeastffite6. 
[NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the Environmental Quality Commission under 
OAR 340-200-0040.] 
Stat. Auth.: ORS 468 & ORS 468A 
Stats. bnplemented: ORS 468A.025 
Hist.: DEQ 37, f. 2-15-72, ef. 3-1-72; DEQ 4-!993, f. & cert. ef. 3-10-93; DEQ14-1999, f. & cert. ef. 10-14-99, Renumbered from 340-021-0055 

340-208-0210 
Requirements 
(1) When fugitive emissions [sr easrs]escape from a building or equipment in such a manner and 

amount as to create l!_nuisance eeaaitieas or to violate any regulation, the Department may, order 
the owner or operator to bring the facility into compliance. i!n addition to other means of obtaining 
compliance, the Department may order that the building or equipment in which processing, 
handling and storage are done be tightly closed and ventilated in such a way that air contaminants 
are controlled or removed before aiseharge [any air from the building is ][being ]emitted to the 
open air. 

(2) No person shall-may cause, suffer, allew, or permit any materials to be handled, transported, or 
stored; or a building, its appurtenances, or a road to be used, constructed, altered, repaired or 
demolished; or any equipment to be operated, without taking reasonable precautions to prevent 
particulate matter from becoming airborne. Such reasonable precautions shall-may include, but not 
be limited to the following: 
(a) [The Y!!.]se, where possible, of water or chemicals for control of dust in the demolition of 

existing buildings or structures, construction operations, the grading of roads or the clearing of 
land; 

(b) Application of asphalt, oil, water, or other suitable chemicals on unpaved roads, materials 
stockpiles, and other surfaces which can create airborne dusts; 

(c) Full or partial enclosure of materials stockpiles in cases where application of oil, water, or 
chemicals are not sufficient to prevent particulate matter from becoming airborne; 

(d) Installation and use of hoods, fans, and fabric filters to enclose and vent the handling of dusty 
materials; 

(e) Adequate containment during sandblasting or other similar operations; 
(f) Covering, at all times when in motion, open bodied trucks transporting materials likely to 

become airborne; 
(g) The prompt removal from paved streets of earth or other material wfflelt-that does or may 

become airborne. 
[(3) When fugitive emissions as odors escape from a building or equipment in such a manner and 

amount as to create a nuisance or to violate any regulation. the department may order the owner or 
operator to bring the facility into compliance. In addition to other means of obtaining compliance 
the department may order that the building or equipment in which processing. handling and storage 
are done be tightly closed and ventilated in such a way that air contaminants are controlled or 
removed before being emitted to the open air.] 

[(4) No person may cause or permit any materials to be handled. transported. or stored; or a building, 
and its appurtenances. constructed. altered. repaired or demolished: or any equipment to be 
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operated. without taking reasonable precautions to prevent odors from becoming airborne. Such 
reasonable precautions may include, but not be limited to the following: 
(a) Condensation: 
(b) Carbon filtration: 
(cl Wet scrubbers; 
(d) Afterburners: 
(e) Process control: 
(f) Material substitution.] 
{NOTE: [This nth isSections (!)and (2) of this rule are) included in the State of Oregon Clean Air Act Implementation Plan as adopted by the 
Environmental Quality Commission under OAR 340-200-0040.J 
Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 37, f. 2-15-72, ef. 3-1-72; DEQ 4-1993, f. & cert. ef. 3-10-93; DEQ14-1999, f. & cert. ef. 10-14-99, Renumbered from 340-021-0060 

Nuisance Control Requirements 

340-208-0300 
Nuisance Prohibited 
(1) No person may cause or allow air contaminants from any source subject to regulation by the 

department to cause a nuisance. 
(2) Upon determining a nuisance may exist. the department will provide written notice to the person 

creating the(jleteHtial][suspectedl nuisance. [The Elate ef this estiee will serve as the first Elay ef 
vielat:ieH fer J3HfJ3eses ef assessiag aay ei-vil peaalties if the Eief)artFH:eflt Eletefffiiaes a BHisaH:ee eRists 
Heaer OAR 340 298 8310aea13reeee6s witfi a ferFHal eefereeFHeet aetiee J3HrsHaet ts ChR13ter 348 
Divisiee 12.] The department will endeavor to resolve observed nuisances in keeping with the 
policy outlined in OAR 340-12-0026. If the department subsequently determines a nuisance exists 
under OAR 340-208-0310 and proceeds with a formal enforcement action. pursuant to Chapter 340 
Division 12. the first day for determining penalties will be no earlier than the date of this notice. 

340-208-0310 
Determining Whether A Nuisance Exists 
[(ll Jin determining a nuisance. the department may consider factors including. but not limited to. the 
following: 

[flt( a)] Frequency of the emission: 
[f21(b)J Duration of the emission: 
[~(c)J Strength or intensity of the emissions. odors or other offending properties; 
[(41.{Q)]JPrsJ•imity ts resiaeetial aea esmmereial areas][Number of people impacted]: 
[~ftll [IFH13aels se esFH13laieaets][The suitability of each party's use to the character of the 

locality in which it is conducted]; 
[(f) Extent and character of the harm to complainants] 
[(g) The parties' ability to prevent or avoid harm]. 

[(2) For sources subject to OAR340-216-0020 or 340-218-0020. compliance with permit conditions or a 
Best Work Practices Agreement specifically addressing abatement of a nuisance associated with an 
operation. process or other pollutant emitting activity constitutes compliance with OAR 340-208-
0300. For sources not required to have a permit. compliance with a Best Work Practices 
Agreement constitutes compliance with OAR 340-208-0300.] 

340-208-0320 
Best Work Practices [~][Agreement] 
( 1) A person may enter into a voluntary agreement with the department to implement specific practices 

to manage and reduce the emission of air contaminants suspected of creating a nuisance. This 
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agreement will be an Order for the purposes of enforcement under OAR 340 Division 12. ['.:fltt9 
. agreemeHt will remain in effeet irnless er HH!il lite EletiartmeH! determines tltat furtlter reasen!!Sly 

w1ail!!Sle jlraetiees are neeessary te manage anEl reaaee the ernissien ef air eeHtaminaHts sHsjleeteEl 
ef ereatiag a naisanee.] 

[(2)For any source subject to OAR 340-216-0020 or 340-218-0020 the conditions outlined in the Best 
Work Practices Order will be incorporated into the permit at the next permit renewal or other 
administrative opportunity]. 

((3) This agreement will remain in effect unless or until: 
(a) The agreement is superseded by conditions and requirements established in a permit: 
(bl The department determines the activities that were the subject of the agreement no longer 

occur: or 
(cl The department determines that further reasonably available practices are necessary to 

manage and reduce the emission of air contaminants suspected of creating a nuisance.] 
(f;!7][(4)] The agreement will include one or more specific practices to manage and reduce air 

contaminant emissions. The agreement may contain other requirements including but not limited 
to: 

(al Monitoring and tracking the emission of air contaminants: 
(bl Logging complaints and the source's response to the complaint: 
(cl Conducting a study to propose further refinements to best work practices. 

((3) Ceffijllianee with a Best Werk Praetiees OrEler eensti!Htes eeffijllianee with OAR 34g 2gg mgg,] 

340-208-0400 
Masking of Emissions 
No person may cause or permit the installation or use of any device or use of any means designed to 
mask the emission of an air contaminant that causes or is likely to cause detriment to health. safety. or 
welfare of any person. 

340-208-~0450 
[Partieulate MHtteFSi;oe Standard][Particle Fallout Limitation] 
No person sl!till-may cause or permit the emission of any particulate matter whieh is larger than 250 
microns in size jlrElYiEleEl if [saeh jlartiealate Hlatter Elees er will Eletiesit ]fat sufficient duration or 
quantity as to create an observable deposition ]upon [the ]real property of another person. 

Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 11-1982, f. & ef. 6-18-82; DEQ 4-1993, f. & cert. ef. 3-10-93; Renumbered from 340-029-0030; DEQ 14-1999, f. & cert. ef. I 0-14-99, Renumbered 
from 340-030-0520 

340-208-0500 
Application 

Clackamas, Columbia, Multnomah, and Washington Counties 

OAR 340-208-0500 through 340-208-!l64G-0630 apply in Clackamas, Columbia, Multnomah, and 
Washington Counties. 

Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 61, f. 12-5-73, ef. 12-25-73; DEQ 4-1993, f. & cert. ef. 3-10-93; Renumbered from 340-028-0001; DEQ14-J999, f. & cert. ef. 10-14-99, 
Reuumbered from 340-030-0400 

340-208-0510 
Exclusions 
UL The requirements contained in OAR 340-208-0500 through 340-208--G64!J-[(J62(J][0630 ]sl!till-apply 

to all activities conducted in Clackamas, Columbia, Multnomah, and Washington Counties, other 
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than those for which specific industrial standards have been adopted (Divisions 230, 234, 236, and 
238), and except for the reduction of animal matter, OAR 236-0310(1) and (2). 

(2) The requirements outlined in OAR 340-208-0500 through 340-208-0630 do not apply to activities 
related to a domestic residence of four or fewer family-living units. 
Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 61, f. 12-5-73, ef. 12-25-73; DEQ 4-!993, f. & cert. ef. 3-10-93; Renumbered from 340-028-0003; DEQl4-\999, f. & cert. ef. 10-14-99, 
Renumbered from 340-030-04 J 0 

:HO 208 OS20 
IeeiReFeteFs end R:efflse BeFRiRg Equipmeat 
(1) Ne fJersea shall eaHse, 13ermit, er maintaia aftj' emissiea frem atty refttse 131:lrHiHg eEJ:lii1_3ffi:eftt ·xkiek 

dees aet eeffif1ly vtith the effl:issiea limitatieHs ef tkis Rlle. 
(2) Refuse BH•Riag HeHfS: 

(a) '!>le Jle•see shall eaHse, Jleffflit, e• ftlaiRlaie Hie eJlefatiee ef refuse 1'mrnffig ef!Hijl!ReRI at aey 
time efher than eae Half keHr Befere SHRrise te eRe half heur a~er SHHset, e1Eee13t ·xith 13rier 
aJlJlfeHil ef Hie Dejlartftleet; 

(e) t'qiJlreval ef ffie De!JartftleRt fer the eJleratiee ef st1ell efjliiJlmeRI ff!ay lle grnRlea HJleR Hie 
sHllfflissiee ef a writtee ref!Hest statiag: 
(l\) ~fruHe aa6 a8:E1.ress ef the Elflf3lieaftt; 
(B) Leeatiea ef the reftise l3HrHiHg eEfHiflmeat; 
(C) Deserifltiea ef reftise 0Hraiag efJ:HifJmeftt aaEl its eeH:trel Elf3f3ElFEltHs; 
(D) TyJle aea f!Hanlity ef •efuse; 
(Bj Geea ea<1se fer iss<1aeee ef st1eh ajljlre"'fll; 
(P) Ilel:lrs 8:1:lriag V/hieh the Etf3fJlieaftt seeks te ererate the eEfHiflmeftt; 
(G) Tiffie at1ra!iee fe• whiell HJlJlfe\'al is set1gllt. 

Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 61, f. 12-5-73, ef. 12-25-73; DEQ 4-1993, f. & cert. ef. 3-10-93; Renumbered from 340-028-0025; DEQ!4-1999, f. & cert. ef. 10-14-99, 
Renumbered from 340-030-0420 

d40 lO!! 0Sd0 
Ceeeealment and ~4asll:ieg efEmissiens 
(1) ~Je f3ersen shall ·.villftilly eal:lse er f)ef:fflit the iastallatiea er Hse ef a~ Seviee er l:lse ef a~· meaas 

sueh as Siffitiea, v1hiek, \vithel:lt resHltiag: iR a re8:Hetiea ia tfte tetal amel:fftt ef air eeHtamiaaTJ:t 
eRlitteEl, eeaeeals aa emissiea ef air eeHtamiOOHts \Vftieft Y/SHlB etherwise vielate Ot\R CkElf_3ter 
:;4(}.. 

(2) ~Je fJersea shall eB.t1se er reFTRit the installatiea er Hse ef a~ Seviee er Hse ef ElflY FHeaas 8:esigae8: 
te maslc tfte emissiea ef aa air eeH:tamiaaftt, i,vftieh air eeatamiaant eal:lses er is lilcely te e&l::lse 
Eletrimeat te health, safe~·, er v:elfare ef any perseH. 
Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 61, f. 12-5-73, ef. 12-25-73; DEQ 4-1993, f. & cert. ef. 3-10-93; Renumbered from 340-028-0030; DEQ14-1999, f. & cert. ef. 10-14-99, 
Renumbered from 340-030-0430J 

d40 208 OS40 
EffeetP.·e Ca11tuFe ef i,t..;::iF Centaminant Emissiees 
Air eeftta+RiHe::ets ·.vftiek are, er m&y Be, emitteEi te tke &tffiesf)here threHgk Eleers, ·.viHElSv/s, er ether 
ef)eHffigs ia a strneture er ·.vhieh are, er FHa-y Se, emitteB frem aey f)reeess aet eefttaiae8: ia a stfl:let:ure, 
shall Se SElflt\ire6 aHtl traasferre6 te air fJSIIHtiea eeatrel eEfHifJmeftt l::lsiag tRe mest effieieat aaEi Best 
Jlfaetieallle heeaiag, sllreHaiag, er f!Hetieg ef!HiJlffleRt H\'ailallle. ~lew se<1rees sllall eeff!Jlly at the tiffle 
ef iestallatiee. 

Stat. Autb.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 61, f. 12-5-73, ef. lf-25-73; DEQ4-1993, f. &cert. ef. 3-10-93; Renumbered from 340-028-0040; DEQ14-1999, f. & cert. ef. 10-14-99, Renumbered 
from 340-030-0440 
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(1) Control apparatus and equipment, using the highest and best practicable treatment currently 
available, [shall-][must ]be installed and operated to reduce to a minimum odor-bearing gases or 
odor-bearing particulate matter emitted into the atmosphere. 

(2) Gas effluents from incineration operations and process after-burners [shall-][installed under section 
(1) of this rule must )be maintained at a temperature of 1,400° Fahrenheit for at least a 0.5 second 
residence time, or controlled in another manner determined by the Department to be equally or 
more effective. 
Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 61, f. 12-5-73, ef. 12-25-73; DEQ4-1993, f. & cert. ef. 3-10-93; Renumbered from 340-028-0045; DEQ14-1999, f. & cert. ef. 10-14-99, 
Renumbered from 340-030-0450 

340-208-0560 
Storage and Handling of Petroleum Products 
(1) In volumes of greater than 40,000 gallons, gasoline or any volatile petroleum distillate or organic 

liquid having a vapor pressure of 1.5 psia or greater under actual storage conditions &!aH-must be 
stored in pressure tanks or reservoirs, or shall ee stered in containers equipped with a floating roof 
or vapor recovery system or other vapor emission control device. 

(2) Gasoline or petroleum distillate tank car or tank loading facilities handling 20,000 gallons per day 
or more shall-must be equipped with submersible filling devices or other vapor emission control 
systems. 

(3) Gasoline tanks with a capacity of 500 gallons or more, that were installed after January 1, 1970, 
shallmust be equipped with l!._SUbmersible filling device or other vapor emission control systems. 
St3t. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 61, f. 12-5-73, ef. 12-25-73; DEQ4-1993, f. & cert. ef. 3-10-93; Renumbered from 340-028-0050; DEQ14-1999, f. & cert. ef. 10-14-99, 
Renumbered from 340-030-0460 

340-208-0570 
Ships 
While in those portions of the Willamette River and Columbia River wffieh-!hq_pass through or 
adjacent to Clackamas, Columbia, and Multnomah Counties, each ship sh!llk·nia.imize emissiea.s frem 
seet lllewia.g aaa shall Ile &_subject to the emission standards and rules for visible emissions and 
particulate matter size and must minimize soot emissions. The owner, operator or other responsible 
partv must ensure that these standards and requirements are met. 

Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 61, f. 12-5-73, ef. 12-25-73; DEQ 4-1993, f. & cert. ef. 3-10-93; Renumbered from 340-028-0055; DEQl4-1999, f. & cert. ef. 10-14-99, 
Renumbered from 340-030-0470 

J49 ll>S 9SS9 
Upset Caeditiee 
Emissiea ef air eeatamiaaats ia e·,.eess ef applieallle staad1uds as a resHlt ef eEJHipmeat llreakdewa shall 
Ile stilljeet te OAR 34Q 214 Q3QQ tlueHgh 349 214 Q3BQ. 

Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 61, f. 12-5-73, ef. 12-25-73; DEQ4-l 993, f. &cert. ef. 3-10-93; Renumbered from 340-028-0060; DEQ4-1995, f. & cert ef. 2-17-95; DEQ14-l 999. 
f. & cert. eL !0-14-99, Renumbered from 340-030-0480 

340-208-0590 
Emission Standards - General 
Compliance with any specific emission standard in this Division does not preclude required compliance 
with any other applicable emission standard or requirement contained in OAR Chapter 340. 

Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 61, f. 12-5-73, ef. 12-25-73; DEQ4-1993, f. & cert. ef. 3-10-93; Renumbered from 340-028-0065; DEQ14-1999, f. & cert. ef. 10-14-99, 
Renumbered from 340-030-0490 
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340-208-0600 
Visible Air Contaminant Standards 
No person ewHiftg, BflerntiHg, er maiHlaiHiftg HBH Riel llt1rniftg eEjt!iflH!eHI set1rees ef eFHissieHs sllall 
Eliseharge iftte fH:e atmes13here frem aflj· siHgle seHree ef emissiea '1Vflatseever aay air eefHamiHaftt fer a 
13eriea er fleFieas aggregatiftg £Here !llaH 39 seeeHE!s iH aflj· eHe het1£ whieh is ef1t1al te er greater !llaH 
29 13ereeH1 e13aeitymay allow any non-fuel-burning equipment to discharge any air contaminant that is 
20 percent opacity or greater into the atmosphere for a period of or periods totaling more than 30 
seconds in any one hour. 

Stat. Auth.: ORS 468 & ORS 468A. 
Stats. Implemented: ORS 468.020 & ORS 468A.025. 
Hist.: DEQ 61, f. 12-5-73, ef. 12-25-73; DEQ 4-1993, f. & cert. ef. 3-10-93; Renumbered from 340-028-0070; DEQ 3-1996, f. & cert. et 1-29-96; DEQ14-
1999, f, & cert. ef. 10-14-99, Renumbered from 340-030-0500 

340-208-0610 
Particulate Matter Weight Standards 
fl+Except for equipment burning natural gas and liquefied petroleum gas, the maximum allowable 

emission of particulate matter, from any fuel burning equipment-sllall: 
(al) Be-k_a function of maximum heat input aHtl-lleas determined from Figure 1, except that from 

existing fuel burning equipment utilizing wood residue, it sllall lleis 0.2 grain, and from new 
fuel burning equipment utilizing wood residue, it shall Ile~ 0. 1 grain per standard cubic foot of 
exhaust gas, corrected to 12 percent carbon dioxide; 

(ll~) Must Nnot exceed Smoke Spot #2 for distillate fuel and #4 for residual fuel, measured by 
ASTM D2156-65, "Standard Method for Test for Smoke Density of the Flue Gases from 
Distillate Fuels". 

_(21 The maJliffitJ:ffi allev1able effiissiea ef ]3artieHhtte fftaft:er frem aey refuse BHraiag eEfti:itimeHt sftall l9e 
a fHHetieH ef !lle FHaJdff!HFH heat iHflHI freFH the reffise eHly aHE! shall Ile aetermiHeEi freFH Figet'e 2. 
[Publications: l11e pub!ication(s) referred to or incorporated by reference in this rnle is available from the office of the agency.] 
[ED. NOTE: TI1e Figures referenced in this rule are not printed in the OAR Compilation. Copies are available from the agency.] 
Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468.020 & ORS 468A.025 
Hist.: DEQ 61, f. 12-5-73, ef. 12-25-73; DEQ 4-1993, f. & cert. ef. 3-10-93; Renumbered from 340-028-0075; DEQ 3-1996, f. & cert. ef. 1-29-96; DEQ\4-
1999, f. & cert. ef. !0-14-99, Renumbered from 340-030-0510 

:HO 208 Oc\20 
PaFtieulate P.4atteF Size StaedaPEI 
P.ie )3eFsea shall effi:lse er J3Sfffiit the efftissiea ef aay 13artie1:Ilate matter \Vkieh is larger tkaa 250 mierefls 
ia sb~e 13reviEleEl Sl:leh fJElFtietllaie matte£ Bees sr ;vill 8:efJssit tl:f)Sfl the feal fJfSfJefty sf aH:sthef peFSSfl. 

Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 61, f. 12-5-73, ef, 12-25-73; DEQ 4-1993, f. & cert. ef. 3-10-93; Renumbered from 340-028-0080; DEQ14-l999, f. & cert. ef. 10-14-99, 
Renumbered from 340-030-0520 Moved to 340-208-0450. 

340-208-0630 
Sulfur Dioxide Emission Standard 
For any air contaminant source that may emit sulfur dioxide, no person sllall-may cause or permit 
emission of sulfur dioxide in excess of 1,000 ppm from any air contamination source as measured in 
accordance with the Department's Source Test Manual, except those persons burning natural gas, 
liquefied petroleum gas, or fuel conforming to provisions of rules relating to the sulfur content of fuels. 
This rule applies to sources installed, constructed, or modified after October 1, 1970. 

[Publications: 111e publication(s) referred to or incorporated by reference in this rule is available from the office of the agency.] 
Stat. Auth.: ORS 468 & ORS 468A. 
Stats. Implemented: ORS 468.020 & ORS 468A.025. 
Hist.: DEQ 61, f. 12-5-73, ef. 12-25-73; DEQ 4-1993, f. & cert. ef. 3-10-93; Renumbered from 340-028-0085; DEQ 3-1996, f. & cert. ef. 1-29-96; DEQ14-
1999, f. & cert. ef. 10-14-99, Renumbered from 340-030-0530 

:HO 208 Oc\40 
~ 

(1) P.fe fJerssfl shall ea1:1se er fJefffiit the emissisa ef e8:ere1:1s mcttter ifl s1:1eh mEtflfier as ts eefltriStJ:te te a 
eeHE!itieH ef air 13ellt!tieH, er eirneea: 
(a) /'r Seefltemeter P.te. 0 s8:sr streagEh Sf efltlivaleflt 8:ihttisa iH resi8:eatial aa8: eeffilllereial afeas; 
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(e) A Seeft!effieler Ne. 2 seer slreaglh er eEJHi¥aleft! eilttliea ia all elher laae ttse areas; 
(e1 See:ateffieter ReaEliags: Seeateffieter ~te. aa6 Ceaeeatra-tien R:aage ~le. ef Tkreshelels, 

resreeti·"ely: 
(A) O 1 ts 2; 
(B) 1 2 te 8; 
(C) 2 8 ts 32; 
(D) 3 32 ts 128. 

(2) f, vielatiea ef this Rile shall flav-e eeeHrreS v/heH r-.ve HieasHrefflents fHaEle V/ifkia a ~erie8 ef eHe 
hettr, seraratee ey at least 15 miootes, eff the rrererty sttrrelifleiag !He air eealamiaaat settree 
e1ceeeEls the limitatieHs ef seetieft (1) ef this fl:lle. 
Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 61, f. 12-5-73, ef. 12-25-73; DEQ4-1993, f. & cert. ef. 3-10-93; Renumbered from 340-028-0090; DEQl4-1999, f. & cert. ef. 10-14-99, 
Renumbered from 340-030-0540 

~40 208 OMiO 
Applieatiea 

BeeteB, LiHB, !).4aFiee, Pellw:, aed Yamhill Ceanties 

OAR 340 208 0650 lhr81igh 340 208 0670 shall arj9ly ia Beatea, Liaa, Marisa, Pelk aae Yamhill 
Celiflties. 
Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 109, f. 3-15-76, ef. 3-25-76; DEQ 11-1982, f. & ef. 6-18-82; DEQ 4-1993, f. & cert. ef. 3-10-93: Renumbered from 340-029-0001; DEQ14-1999, f. 
& cert. ef. 10-14-99, Renumbered from 340-030-0600 

J40 208 0660 
GdeFs 
(1) Ualess efuer\vise regHlateEl ey s13eeifie eelor reg\:llatioa er staaelarel, ae 13ersoa shall eEtHse er 13effA:it 

!He emissiaa ef eeereus matter: 
(a) Ia sHeh a FHaflfler as to eEtHse a 13Hl:Jlie HHisaaee; er 
(8) That eeettrs far sttffieieft! <lttratiea er JireE\Heaey se that twe FHeasttreFHeft!s maee witfiia a reriee 

sf eae heur, serafatee lly at !east 15 miootes, eff the rrereFt:Y sttFFeuaeiag !He erHissiea reiat, 
that is eEfl:lal to er greater fhaH: a Seetltemeter P.To. Q er efiHiYaletlt ElilHtioHs ia areas Hseti fer 
resieleatial, reereatieaal, ecftieatieeal, iRStitetioHal, hotel, retail sales er other similar f)HFfJOSes. 

(2) Ia all laaa ttse areas ether thaa tfiese sreeil'iee ia SHllsee1iea (1)(13) ef !His rn!e, release sf eeeretts 
matter shall Ile rrehillitee if eEtual ts er greater tfiaa a Seeft!eFHeter Ne. 2 seer streagth, er 
SE}Hivaletlt Eliffitioes. 
Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: DRS 468A.025 
Hist.: DEQ 11-1982, f. & ef. 6-18-82; DEQ 4-1993, f. & cert. ef. 3-10-93; Renumbered from 340-029-0011; DEQI 4-1999, f. & cert. ef. 10-14-99, Renumbered 
from 340-030-061 0 

d 4 0 208 0670 
l'aFtieelete J.\llatteF Sili!e StaadeFd 
Ne persea shall e&Hse er peHHit Eke emissiea of aflj' fHlftiealate matter 111kieh is larger fuaa 25Q mieroas 
iH si~e rrevieee s\iefi rartieH!ate matter sees er will eeresit lij9Sa real !9rererty ef aaether rersea. 

Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 11-1982, f. & ef. 6-18-82; DEQ 4-1993, f. & cert. ef. 3-10-93; Renumbered from 340-029-0030; DEQJ4-1999, f. & cert. ef. 10-14-99, Renumbered 
from 340-030-0620 
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340-208-0010 
Definitions 

DIVISION 208 

VISIBLE EMISSIONS AND NUISANCE REQUIREMENTS 

The definitions in OAR 340-200-0020 and this rule apply to this division. If the same term is defined in 
this rule and OAR 340-200-0020, the definition in this rule applies to this division. 
(1) "Abate" means to eliminate the nuisance or suspected nuisance by reducing or managing the 

emissions using reasonably available practices. The degree of abatement will depend on an 
evaluation of all of the circumstances of each case and does not necessarily mean completely 
eliminating the emissions. 

(+;?,)"Air Contaminant" means a dust, fume, gas, mist, odor, smoke, pollen, vapor, soot, carbon, acid 
or particulate matter, or any combination thereof. 

(:61) "Emission" means a release into the outdoor atmosphere of air contaminants. 
("1) "Fuel Burning Equipment" means a device whieh-that burns a solid, liquid, or gaseous fuel, the 

principal purpose of which is to produce heat or power by indirect heat transfer, except marine 
installations and internal combustion engines that are not stationary gas turbines. 

(4~ "Fugitive Emissions" means emissions of any air contaminant that escape to the atmosphere from 
any point or area not identifiable as a stack, vent, duct, or equivalent opening. 

(~§) "New source" means, for purposes of OAR 340-208-0110, any air contaminant source installed, 
constructed, or modified after June 1, 1970. 

(67) "Nuisance eeHtlitieH" means llffilsttal er arnl8yiHg amettflls sf fugifrre emissieHs trneeaele tlireetly 
ts eHe er mere s11eeifie seerees. IH Eleterm.iHiHg wlietlier a f!HisaHee eeHElitieH exisffi, eef!SiaerntieH 
sliall ee gi'leH ts all sf tlie eirffilffistaHees, iHeltttliHg tleHsity sf flSflHlatieH, oorntieH sf tlie aetP.·ity iH 
EJHestieH, aHtl etlier liflfllieaele faeters. a substantial and unreasonable interference with another's 
use and enjoyment of real property. or the substantial and unreasonable invasion of a right common 
to members of the general public. 

(+JD "Odor" means that property of an air contaminant that affects the sense of smell. 
(&2) "Opacity" means the degree to which an emission reduces transmission of light and obscures the 

view of an object in the background as measured in accordance with OAR 340-212-0120 and 212-
0140. Unless otherwise specified by rule, opacity shall be measured in accordance with EPA 
Method 9. For all standards, the minimum observation period shall be six minutes, though longer 
periods may be required by a specific rule or permit condition. Aggregate times (e.g. 3 minutes in 
any one hour) consist of the total duration of all readings during the observation period that exceed 
the opacity percentage in the standard, whether or not the readings are consecutive. Alternatives to 
EPA Method 9, such as a continuous opacity monitoring system (COMS), alternate Method 1 
(LIDAR), or EPA Methods 22, or 203, may be used if approved in advance by the 
De11arlmefl!department, in accordance with the Source Sampling Manual. 

(910) "Particulate matter" means all finely divided solid or liquid material, other than uncombined 
water, emitted to the ambient air as measured by an applicable reference method in accordance with 
OAR 340-212-0120 and OAR 340-212-0140. Sources with exhaust gases at or near ambient 
conditions may be tested with DEQ Method 5 or DEQ Method 8, as approved by the 
D8flarlmeflldepartment. Direct heat transfer sources shall be tested with DEQ Method 7; indirect 
heat transfer combustion sources and all other non-fugitive emissions sources not listed above shall 
be tested with DEQ Method 5 or an equivalent method approved by the D8flarlmeflldepartment; 

(10) "Refuse" meaHs miwaflletl matter. 
(11) "Refuse ettrHiHg eEjHipffieHI" ffie!!Ils a El&riee ElesigHetl ts ret!Hee tlie velHm.e sf selitl, liEjttitl, er 

gaseees refuse ey eemeeslieH. 
(+:6l1) "Special Control Area" means an area designated in OAR 340-204-0070. 
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(-812) "Standard conditions" means a temperature of 68° Fahrenheit and a pressure of 14.7 pounds per 
square inch absolute. 

(1413) "Standard cubic foot" means the amount of gas that would occupy a volume of one cubic foot, if 
the gas were free of uncombined water at standard conditions. When applied to combustion flue 
gases from fuel er refuse lmmiag, "standard cubic foot" also implies adjustment of gas volume to 
that which would result at a concentration of 12 % carbon dioxide or 50 % excess air. 
[NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the Environmental Quality Commission under 
OAR 340-200-0040.] 
[Publications; The publication(s) referred to or incorporated by reference in this rule are available from the office ofthe agency.] 
Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468.020 & ORS 468A.025 
llist.: [DEQ 16, f. 6-12-70, ef. 7-11-70; DEQ 1-1984, f. & ef. 1-16-84; DEQ 4-1993, f. & ce1t. ef. 3-10-93; DEQ 3-1996, f. & cert. cf. 1-29-96]; fDEQ 37, f. 2-
15-72, ef. 3-1-72; DEQ 4-1993, f. & cert. ef. 3-10-93; DEQ 3-1996, f. & cert. ef. 1-29-96]; [DEQ 4-1978, f. & ef. 4-7-78; DEQ 9-1979, f. & ef. 5-3-79; DEQ 3-
1980, f. & ef. I-28-80; DEQ 14-1981, f. & ef. 5-6-81; DEQ 22-1989, f. & cert. ef. 9-26-89; DEQ 23-1991, f. & cert. ef. I l-13-91; DEQ 4-1993, f. & cert. ef. 3-
!0-93; DEQ 10-1995, f. & ceii. ef. 5-1-95; DEQ 4-1995, f. & cert. ef. 2-17-95; DEQ 10-1995, f. & cert. ef. 5-1-95; DEQ 3-1996, f. & cert. et'. 1-29-96]; 
DEQ14-1999, f. & cert. ef. 10-14-99, Renumbered from 340-021-0005, 340-021-0050, 340-030-0010 

340-208-0100 
Applicability 

Visible Emissions 

OAR 340-208-0100 through 340-208-0110 apply in all areas of the state. 
[NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the Environmental Quality Commission under 
OAR 340-200-0040.] 
Stat. Auth.: ORS 468 & ORS 468A 
Stats. lmplemented:ORS 468A.025 
Hist.: DEQ 10-1995, f. & cert. ef. 5-l-95; DEQ14-1999, f. & ce1i. ef. !0-14-99, Renumberer.I from 340-021-0012 

340-208-0110 
Visible Air Contaminant Limitations 
(1) Existing sources outside special control areas. No person sfla!l-may effilse, stiffer, allew, er 13ermit 

tlie effiissiea efemit or allow to be emitted any air contaminant into the atmosphere from any 
existing air contaminant source located outside a special control area for a period or periods 
aggregating more than three minutes in any one hour which is equal to or greater than 40 % opacity. 

(2) New sources in all areas and existing sources within special control areas: No person sfla!l-may 
eatise, stiffer, allew, er 13ermit tlle emissiea efemit or allow to be emitted any air contaminant into 
the atmosphere from any new air contaminant source, or from any existing source within a special 
control area, for a period or periods aggregating more than three minutes in any one hour which is 
equal to or greater than 20 % opacity. 

(3) Exceptions to sections (1) and (2) of this rule: 
(a) Where the presence of uncombined water is the only reason for failure of any emission to meet 

the requirements of sections (1) and (2) of this rule, such sections shall not apply; 
(b) Existing fuel burning equipment utilizing wood wastes and located within special control areas 

shall comply with the emission limitations of section (1) of this rule in lieu of section (2) of this 
rule. 

[NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the Environmental Quality Commission under 
OAR 340-200-0040.] 
Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468.020 & ORS 468A.025 
Hist.: DEQ 16, f. 6-12-70, ef. 7-11-70; DEQ 4-1993, f. & cert. cf. 3-10-93; DEQ 3-1996, f. & cert. ef. 1-29-96; DEQ14-1999, f. & ee1t. ef. 10-14-99, 
Renumbered from 340-021-0015 

340-208-0200 
Applicability 

N11is11Bee Fugitive Emission Requirements 

OAR 340-208-0200 through 340-208-0210 sfla!l-apply: 
(1) Within Special Control Areas, as estalilislieEI designated in OAR 340-204-00?0cand 
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(2) Wl!eR ereeree ey Hie DeflartffieHt, i!n other areas when the Reee fer RflfllieatieR ef fuese 
mlesdepartrnent determines a nuisance exists and should be controlled. and the control measures are 
practicable., aRt! file flFaetieaeili!y ef eeHtrnl meas1ues, have eeeR elearly eemeRstratee. 
[NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the Environmental Quality Commission under 
OAR 340-200-0040.] 
Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 37, f. 2-15-72, ef. 3-1-72; DEQ 4-1993, f. & ce1t. e[ 3-10-93; DEQ14-1999, f. & cert. ef. 10-14-99, Renumbered from 340-021-0055 

340-208-0210 
Requirements 
(1) When fugitive emissions escape from a building or equipment in such a manner and amount as to 

create i!_nuisance eeReitieRs or to violate any regulation, the DCfJarlffieRt department may, order the 
owner or operator to abate the nuisance or to bring the facility into compliance. Hn addition to 
other means of obtaining compliance., the department may order that the building or equipment in 
which processing, handling and storage are done be tightly closed and ventilated in such a way that 
air contaminants are controlled or removed before eiseharge being emitted to the open air. 

(2) No person shall-may cause, stiffer, allew, or permit any materials to be handled, transported, or 
stored; or a building, its appurtenances, or a road to be used, constructed, altered, repaired or 
demolished; or any equipment to be operated, without taking reasonable precautions to prevent 
particulate matter from becoming airborne. Such reasonable precautions shall-may include, but not 
be limited to the following: 
(a) Use, where possible, of water or chemicals for control of dust in the demolition of existing 

buildings or structures, construction operations, the grading of roads or the clearing of land; 
(b) Application of asphalt, oil, water, or other suitable chemicals on unpaved roads, materials 

stockpiles, and other surfaces which can create airborne dusts; 
(c) Full or partial enclosure of materials stockpiles in cases where application of oil, water, or 

chemicals are not sufficient to prevent particulate matter from becoming airborne; 
(d) Installation and use of hoods, fans, and fabric filters to enclose and vent the handling of dusty 

materials; 
(e) Adequate containment during sandblasting or other similar operations; 
(f) Covering, at all times when in motion, open bodied trucks transporting materials likely to 

become airborne; 
(g) The prompt removal from paved streets of earth or other material whleh-that does or may 

become airborne. 
[NOTE: This rule is included in the State of Oregon Clean Air Act hnplementation Plan as adopted by the Environmental Quality Commission m1der 
OAR 340-200-0040.] 
Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 37, f. 2-15-72, ef. 3-1-72; DEQ 4-1993, f. & cert. cf. 3-10-93; DEQ14-1999, f. & cert. ef. 10-14-99, Renumbered from 340-021-0060 
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340-208-0300 
Nuisance Prohibited 

Nuisance Control Requirements 

(1) No person may cause or allow air contaminants from any source subject to regulation by the 
department to cause a nuisance. 

(2) Upon determining a nuisance may exist. the department will provide written notice to the person 
creating the suspected nuisance. The department will endeavor to resolve observed nuisances in 
keeping with the policy outlined in OAR 340-12-0026. If the department subsequently determines a 
nuisance exists under OAR 340-208-0310 and proceeds with a formal enforcement action. pursuant 
to Chapter 340 Division 12. the first day for determining penalties will be no earlier than the date 
of this notice. 

340-208-0310 
Determining Whether A Nuisance Exists 
(1) In determining a nuisance. the department may consider factors including. but not limited to. the 

following: 
(a) Frequency of the emission; 
(b) Duration of the emission: 
(c) Strength or intensity of the emissions. odors or other offending properties; 
(d) Number of people impacted: 
(e) The suitability of each party's use to the character of the locality in which it is conducted: 
(f) Extent and character of the harm to complainants: 
(g) The source's ability to prevent or avoid harm. 

(2) Compliance with a Best Work Practices Agreement that identifies and abates a suspected nuisance 
constitutes compliance with OAR 340-208-0300 for the identified nuisance. For sources subject to 
OAR 340-216-0020 or 340-218-0020. compliance with specific permit conditions that results in the 
abatement of a nuisance associated with an operation, process or other pollutant emitting activity 
constitutes compliance with OAR 340-208-0300 for the identified nuisance. For purposes of this 
section, "permit condition" does not include the general condition prohibiting the creation of 
nuisances. 

340-208-0320 
Best Work Practices Agreement 
(1) A person may voluntarily enter into an agreement with the department to implement specific 

practices to abate the suspected nuisance. This agreement may be modified by mutual consent of 
both parties. This agreement will be an Order for the purposes of enforcement under OAR 340 
Division 12. 

(2) For any source subject to OAR 340-216-0020 or 340-218-0020. the conditions outlined in the Best 
Work Practices Agreement will be incorporated into the permit at the next permit renewal or 
modification. 

(3) This agreement will remain in effect unless or until the department provides written notification to 
the person subject to the agreement that: 
(a) The agreement is superseded by conditions and requirements established later in a permit; 
(b) The department determines the activities that were the subject of the agreement no longer 

occur; or 
(cl The department determines that further reasonably available practices are necessary to abate the 

suspected nuisance. 
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(4) The agreement will include one or more specific practices to abate the suspected nuisance. The 
agreement may contain other requirements including. but not limited to: 

(a) Monitoring and tracking the emission of air contaminants; 
(b) Logging complaints and the source's response to the complaint; 
(cl Conducting a study to propose further refinements to best work practices. 

(5) The department will consult. as appropriate, with complainants with standing in the matter 
throughout the development. preparation, implementation. modification and evaluation of a Best 
Work Practices Agreement. The department will not require that complainants identify themselves 
to the source as part of the investigation and development of the Best Work Practices Agreement. 

340-208-0400 
Masking of Emissions 
No person may cause or permit the installation or use of any device or use of any means designed to 
mask the emission of an air contaminant that causes or is likely to cause detriment to health. safety, or 
welfare of any person or otherwise violate any other regulation or requirement. 

340-208-0450 
Particle Fallout Limitation 
No person shall-may cause or permit the emission of particulate matter wfiieh is larger than 250 
microns in size J3reviEleEI if sHelt J3artieH!Elte matter Elses er will Elej3ssitat sufficient duration or quantity 
as to create an observable deposition upon the real property of another person when notified by the 
department that the deposition exists and must be controlled. 

340-208-0500 
Application 

Clackamas, Columbia, Multnomah, and Washington Counties 

OAR 340-208-0500 through 340-208-e64\l-0630 apply in Clackamas, Columbia, Multnomah, and 
Washington Counties. 

Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 61, f. 12-5-73, ef. 12-25-73; DEQ 4-1993, f. & ceit. cf. 3-10-93; Renumbered from 340-028-0001; DEQ14-1999, f. & cert. ef. 10-14-99, 
Renumbered from 340-030-0400 

340-208-0510 
Exclusions 
lll_ The requirements contained in OAR 340-208-0500 through 340-208-e64\l-0630 shall-apply to all 

activities conducted in Clackamas, Columbia, Multnomah, and Washington Counties, other than 
those for which specific industrial standards have been adopted (Divisions 230, 234, 236, and 238), 
and except for the reduction of animal matter, OAR 236-0310(1) and (2). 

(2) The requirements outlined in OAR 340-208-0500 through 340-208-0630 do not apply to activities 
related to a domestic residence of four or fewer family-living units. 
Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 61, f. 12-5-73, ef. 12-25-73; DEQ 4-1993, f. & cert. ef. 3-10-93; Renumbered from 340-028-0003; DEQ14-J999, f. & ce1i. ef. 10-14-99, 
Renumbered from 340-030-0410 

d40 208 OS20 
IaeiaeFateFS aHd Refuse BuFRiHg EtjHipmeat 
(1) l'ls J3ersea shall eause, J3ermit, er maiataia aay emissiea frsm aay refuse lmrniag eEJHifimeat vAtieh 

Elses ast eeH1J3ey witli tlte emissisa limitatisas sf this rule. 
(2) Refuse BHrniag Hems: 
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(a) l'le JleEsen shall eal!se, Jlernlit, eE 1RaiRffiiR the 8Jleratien ef Effilse lillrning eEj:l!ijl!Rent at any 
ti1Re etheE thaa ene half hel!f llefere St!Rrise te ene half hol!r after sl!aset, ei<eejlt with jlrier 
&JlJlfeval ef the Dejlartffient; 

(ll) AJl13re\'al ef the Dejlartffient fer the e13eratien ef Slleh eEJl!ijl!ReRt !Ray lie granted H13ea the 
Sl!llraissien ef a written reEJl!est statiag: 
(1\) l'larae aREI aEIEIEess ef the &Jlfllieant; 
(B) Leeatien ef the refuse lillmiag eEjl!ijlraent; 
(C) Deserijltien of refuse lil!fniRg eE\l!iJlEReRt anEl its eentrel a1313ararus; 
(D) TY13e aREI E\Hantity ef refuse; 
(Bj Gee El eaHse fer issHanee ef sl!eh fr!lflFSval; 
(F) Ilel!rs EIHriag whieh the &jlfllieaRt seeks te e13erate the eEjl!i13raeRt; 
(G) Tiffie ElHratien feE whieh &JlfJfe'1al is seaght. 

Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 61, f. 12-5-73, ef. 12-25-73; DEQ 4-1993, f. & ceit. ef. 3-10-93; Renumbered from 340-028-0025; DEQ14-1999, f. & ce1t. e[ 10-14-99, 
Renumbered from 340-030-0420 

340 208 0§30 
Ceaeealmeat aad Maslaag ef Emissieas 
(1) l'le 13ersea shall willfully eal!se er 13ermit the iastallatiea er Hse ef any Ele'iiee er Ilse ef !lfi'.I' means 

sl!eh as dill!tien, whieh, witheHt resHltiag ia a reEIHetien in the tetal a!ReHRt ef air eeataraiaant 
e1RitteEl, eeneeals an eraissien ef air eeRta!Rinants whieh weHlEl etherwise vielate OAR Ch&jlter 
~ 

(2) Ne 13ersen shall eaHse er 13errait the iRstallatiea er Hse ef aay Eleviee er \!Se ef aay !ReaRS ElesigneE! 
te !Rask the e1Rissien ef an air eentamiaant, whieh air eentaraiaant eaHses er is likely te eal!se 
Eletriraent te health, safety, er welfare ef a~· 13ersen. 
Stat Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 61, f. 12-5-73, ef. 12-25-73; DEQ 4-1993, f. & cert. ef. 3-10-93; Renumbered from 340-028-0030; DEQ14-1999, f. & cert. ef. 10-14-99, 
Renumbered from 340-030-0430l 

340 208 0§40 
Effeetive Ca13ture ef AiF Ceatamiaaat Emissiees 
Air eentaraiRaRts whieh are, er may lie, eraitteE! te the atmeSjlhere thrffilgh seers, wiRE!ews, er ether 
e13eaiags in a stFHefilre er whieh are, er IRfrY lie, eraitteE! fre!R aay 13Eeeess net eentaineEl ia a stFHefilre, 
shall lie S&Jlfilrea aREI traasferred te air 13elhitien eeatrel eEjl!ifl!Renl l!siag the !Rest effieieRt aREI lies! 
13raetieallle heeEliag, shroHE!iag, er EIHetiag eEjl!ijl!ReRt a'failallle. New seHrees shall eeffifJlY at tile tirae 
ef iastallatiea. 

Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 61, f. 12-5-73, ef. 12-25-73; DEQ4-1993, f. &ce1t. ef. 3-10-93; Renumbered from 340-028-0040; DEQl4-l999, f. & cert. cf. 10-14-99, Renumbered 
from 340-030-0440 

340-208-0550 
Odor Control Measures 
(1) Control apparatus and equipment, using the highest and best practicable treatment currently 

available, shall-must be installed and operated to reduce to a minimum odor-bearing gases or odor­
bearing particulate matter emitted into the atmosphere. 

(2) Gas effluents from incineration operations and process after-burners shall-installed under section (1) 

of this rule must be maintained at a temperature of 1,400° Fahrenheit for at least a 0.5 second 
residence time, or controlled in another manner determined by the DejlartraeRt department to be 
equally or more effective. 
Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 61, f. 12-5-73, ef. 12-25-73; DEQ4-1993, f. & cert. ef. 3-I0-93; Renumbered from 340-028-0045; DEQ14-1999, f. & cert. ef. 10-14-99, 
Renumbered from 340-030-0450 
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340-208-0560 
Storage and Handling of Petroleum Prod nets 
(1) In volumes of greater than 40,000 gallons, gasoline or any volatile petroleum distillate or organic 

liquid having a vapor pressure of 1.5 psia or greater under actual storage conditions shall-must be 
stored in pressure tanks or reservoirs, or sfiall lle sterea in containers equipped with a floating roof 
or vapor recovery system or other vapor emission control device. 

(2) Gasoline or petroleum distillate tank car or tank loading facilities handling 20,000 gallons per day 
or more shall-must be equipped with submersible filling devices or other vapor emission control 
systems. 

(3) Gasoline tanks with a capacity of 500 gallons or more, that were installed after January 1, 1970, 
sftal.lmust be equipped with !!_submersible filling device or other vapor emission control systems. 
Stat. Auth.: ORS 468 & ORS 468A 
Stats. hnplemented: ORS 468A.025 
Hist.: DEQ 61, f. 12-5-73, ef. 12-25-73; DEQ4-1993, f. & ce1t. cf. 3-10-93; Renumbered from 340-028-0050; DEQ14-1999, f. & cert. ef. 10-14-99, 
Renumbered from 340-030-0460 

340-208-0570 
Ships 
While in those portions of the Willamette River and Columbia River whleft-that pass through or 
adjacent to Clackamas, Columbia, and Multnomah Counties, each ship shall mieimize emissieas frem 
seei lllewiag aHcl shall lie is subject to the emission standards and rules for visible emissions and 
particulate matter size and must minimize soot emissions. The owner. operator or other responsible 
party must ensure that these standards and requirements are met. 

Stat. A11th.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 61, f. 12-5-73, ef. 12-25-73; DEQ 4-1993, f. & ce1i. ef. 3-10-93; Renumbered from 340-028-0055; DEQ14-1999, f. & cert. ef. 10-14-99, 
Renumbered from 340-030-0470 

:HO 208 OSSO 
Ul'set Conditien 
Emissiefl ef air eeBtaminaBts in eJteess ef ~Jllieallle staflearas as a resHH ef eEJ1iiJ3fflellt llreakdewfl shall 
lie sliBjeet te OAR 34Q 214 Q3QQ tfireHgfi 34Q 214 Q3BQ. 

Stat. Auth.: ORS 468 & ORS 468A 
Stats. Tmplemcnted: ORS 468A.025 
Hist.: DEQ 61, f. 12-5-73, ef. 12-25-73; DEQ4-1993, f. &cert ef. 3-10-93; Renumbered from 340-028-0060; DEQ4-1995, f. & cert. ef. 2-17-95; DEQ14-l 999, 
f. & cert. ef. 10-14-99, Renumbered from 340-030-0480 

340-208-0590 
Emission Standards - General 
Compliance with any specific emission standard in this Division does not preclude required compliance 
with any other applicable emission standard or requirement contained in OAR Chapter 340. 

Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 61, f. 12-5-73, ef. 12-25-73; DEQ4-1993, f. & cert. ef. 3-10-93; Renumbered from 340-028-0065; DEQ14-1999, f. & ceit. ef. 10-14-99, 
Renumbered from 340-030-0490 

340-208-0600 
Visible Air Contaminant Standards 
No person ewfliHg, SfJeratiHg, er maiBtaieiHg fief! fuel BliffliHg e<J.Hij'lmellt se\irees ef emissieas shall 
aiseharge illte the atmesl'here frem aey sffigle se\ifee ef emissiefl whatseever aHY air eelltafflinallt fer a 
J3erie6 er l'erieas aggregatiHg mere thafl 3Q seeefles ifl aHY ef!e hel!f whieh is eEJlial te er greater tffaH 
2Q JlereeHt ejlaeitymay allow any non-fuel-burning-equipment to discharge any air contaminant that is 
20 percent opacity or greater into the atmosphere for a period of or periods totaling more than 30 
seconds in any one hour. 

Stat. Auth.: ORS 468 & ORS 468A. 
Stats. Implemented: ORS 468.020 & ORS 468A.025. 
Hist.: DEQ 61, f. 12-5-73, cf. 12-25-73; DEQ 4-1993, f. & cert. cf. 3-10-93; Renumbered from 340-028-0070; DEQ 3-1996, f. & cert. ef. 1-29-96; DEQ14-
1999, f. & cert. ef. 10-14-99, Rentimbered from 340-030-0500 
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340-208-0610 
Particulate Matter Weight Standards 
fB-Except for equipment burning natural gas and liquefied petroleum gas, the maximum allowable 

emission of particulate matter, from any fuel burning equipment-shaft: 
(al) Be-Is a function of maximum heat input affi-.beas determined from Figure 1, except that from 

existing fuel burning equipment utilizing wood residue, it sliall aej§ 0.2 grain, and from new 
fuel burning equipment utilizing wood residue, it sliall lleis 0.1 grain per standard cubic foot of 
exhaust gas, corrected to 12 percent carbon dioxide; 

(92) Must Nnot exceed Smoke Spot #2 for distillate fuel and #4 for residual fuel, measured by 
ASTM D2156-65, "Standard Method for Test for Smoke Density of the Flue Gases from 
Distillate Fuels". 

(2) Tlie maillim!ffi allewaale effiissieH ef J3artiealate ffiatter frem aBJ' refuse aarniHg ettHi]'lmeHI: sliall ae 
a fuHetieH ef tlie maidmHH! lieat iflj3Ht frem til.e refuse eHly arul sliall ae EleterffiiHeEI frem FigHre 2. 
[Publications: TI1e publication(s) referred to or incorporated by reference in this rule is available from the office of the agency.] 
[ED. NOTE: 111e Figures referenced in this rule are not printed in the OAR Compilation. Copies are available from the agency.] 
Stat. Auth.: ORS 468 & ORS 468A 
Sl'.lls. Implemented: ORS 468.020 & ORS 468A.025 
Hist.: DEQ 61, f. 12-5~73, ef. 12-25-73; DEQ 4-1993, L & cert. cf. 3-10-93; Renumbered from 340-028-0075; DEQ 3-1996, f. & ce11. et: 1-29-96; DEQ14-
1999, f. & cert. ef. 10-14-99, Renumbered from 340-030-0510 

d 411 2118 ll<i211 
P11Ftieulate MatteF Si~e St11ull11Fd 
~le j'lerseH sliall eaase er j'lefffiit !lie effiissieH ef aey J3arliealate ffiatter wliieli is larger tliaH 250 ffiiereHs 
iH siiie J3re\·iEieEI saffi fJartiealate ffiatter Eiees er will El6J3esit HJ36H !lie real j'lrefJerty ef Emetil.er j'lerseH. 

Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 61, f. 12-5-73, ef. 12-25-73; DEQ 4-1993, f. & cert. ef. 3-10-93; Renumbered from 340-028-0080; DEQ\4-1999, f. & cert. ef. 10-14-99, 
Renumbered from 340-030-0520 Moved to 340-208-0450. 

340-208-0630 
Sulfur Dioxide Emission Standard 
For any air contaminant source that may emit sulfur dioxide, no person shall-may cause or permit 
emission of sulfur dioxide in excess of 1,000 ppm from any air contamination source as measured in 
accordance with the DeJ3artffieHl:'s department's Source Test Manual, except those persons burning 
natural gas, liquefied petroleum gas, or fuel conforming to provisions of rules relating to the sulfur 
content of fuels. This rule applies to sources installed, constructed, or modified after October 1, 1970. 

[Publications: The publication(s) referred to or incorporated by reference in this rule is available from the office of the agency.] 
Stat. Auth.: ORS 468 & ORS 468A. 
Stats. Implemented: ORS 468.020 & ORS 468A.025. 
Hist.: DEQ 61, f. 12-5-73, ef. 12-25-73; DEQ 4-1993, f. & cert. ef. 3-10-93; Renumbered from 340-028-0085; DEQ 3-1996, f. & cert. ef. 1-29-96; DEQ14-
1999, f. & cert. ef. 10-14-99, Renumbered from 340-030-0530 

d411 2118 ll<i411 
~ 

(1) Ne J3erseH snail eaase er J3erffiit tlie erHissieH ef eaereas matter iH saffi maHHer as te eeHtrffil>te te a 
eeHEiitieH ef air J3Sl!atieH, er eileeeEI: 
(a) A SeeHl:emeter Ne. 0 eaer streHgtil. er ettHivaleHI: EliffitieH iH resiaeHtial arul eeffiffiereial areas; 
(a) A SeeHl:emeter Ne. 2 eaer streHgtli er BttHivaleH! ElilatieH iH all etil.er laHEI ase areas; 
(e) SeeHtemeter ReaaiHgs: SeeHtemeter Ne. arul CeHeeHtratien Range Ne. ef Threslielas, 

resj'leetively: 
(A) 0 1 te 2; 
(B) 1 2 te 8; 
(C) 2 8 te 32; 
(D) 3 32 te 128. 

(2) A vielatieH ef th.is rnle sliall liave eeearreEI wlieH twe measareffieHl:s ffiaae Y:itil.iH a J3erieEI ef eHe 
near, S6J3arateEI by at least 15 mim!les, eff !lie J3f8J3erty sarreaHEiiHg til.e air eeHtaffiiHaHI: searee 
eiteeeas til.e limitatiens ef seetieH (1) ef tliis rnle. 
Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
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Hist.: DEQ 61, f. 12-5-73, ef. 12-25-73; DEQ4-1993, f. & cert. ef. 3-10-93; Renumbered from 340-028-0090; DEQ14-1999, f. & cert. ef. 10-14-99, 
Renumbered from 340-030-0540 

~40 208 OGSO 
Ajljllieatieu 

Beatea, LiHH, MaFiea, l'elk, aml Yamhill Ceuaties 

OAR 348 288 8658 tliretigh 348 288 8678 sllall 11!J13ly ia Bea!ea, Liaa, Marisa, Pelle aat! Yamhill 
Cemffies. 
Stat. Allth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 109, f. 3-15-76, ef. 3-25-76; DEQ 11-1982, f. & ef. 6-18-82; DEQ 4-1993, f. & cert. ef. 3-10-93; Renumbered from 340-029-0001; DEQ14-1999, f. 
& ceit. ef. 10-14-99, Renumbered from 340-030-0600 

~40 208 0{i{i0 
~ 

(1) Ualess etllerwise reg1!latecl 13y S13eeifie ecler regelatiea er staaclarcl, ae persea shall eaHse er permit 
tile elffissiea ef eclerees ma!!er: 
(a) Ia seeh a' maaaer as te eaese a 13el31ie aeisaaee; er 
(13) That eeeers fer seffieieH! cleratiea er freEJHeaey se tllat twe measeremeH!s macle withia a periecl 

ef eae heer, separatecl 13y at least 15 miaetes, eff tile 13re13er!y serreeat!iag tile emissiea peiH!, 
that is ec1ual ts er greater than a SeeH!emeter ~le. 8 er eciuwaleH! cli!Htiens iR areas HseE! fer 
resiE!eH!ial, reereatieaal, ecleeatieaal, iastitHtieaal, hetel, retail sales er etller similar J3HfJ38Ses. 

(21 IR all lflflEl Hse areas ether tliaa tllese Sj3eeifieE! ia sooseetiea (1)(13) sf tllis rule, release sf eE!ereHs 
matter shall 13e prellibitee if eEJHal te er greater tllan a SeeH!emeter Ne. 2 eE!er strength, er 
eEJHivaleH! Elilutieas. 
Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 11-1982, f. & ef. 6-18-82; DEQ 4-1993, f. & cert. ef. 3-10-93; Renumbered from 340-029-0011; DEQ14-J 999, f. & cett cf. 10-14-99, Renumbered 
from 340-030-0610 

:J40 208 0()70 
PartieHlate Matter i;a~e Staudanl 
Ne rersea sllfrll eaHse er refffiit tile emissiea sf aay 13artieelate matter v.<llieh is larger tllaa 258 miereas 
ia size pre'liEleE! sHeli partieHla!e mat!er clees er will E!epesit Hjlefl real rr8J3er!y ef aaetller persea. 

Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 11-1982, f. & ef. 6-18-82; DEQ 4-1993, f. & cert. ef. 3-10-93; Renumbered from 340-029-0030; DEQ14-1999, f. & cert. ef. 10-14-99, Renumbered 
from 340-030-0620 
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340-200-0040 
State of Oregon Clean Air Act Implementation Plan 
(1) This implementation plan, consisting of Volnmes 2 and 3 of the State of Oregon Air Qnality Control 

Program, contains control strategies, rules and standards prepared by the Department of 
Environmental Qnality and is adopted as the state implementation plan (SIP) of the State of Oregon 
pursuant to the federal Clean Air Act, Public Law 88-206 as last amended by Public Law 101-549. 

(2) Except as provided in section (3) of this rule, revisions to the SIP shall be made pursuant to the 
Commission's rulemaking procedures in Division 11 of this Chapter and any other requirements 
contained in the SIP and shall be submitted to the United States Environmental Protection Agency 
for approval. 

(3) Notwithstanding any other requirement contained in the SIP, the Department is authorized: 
(a) To submit to the Environmental Protection Agency any permit condition implementing a rule 

that is part of the federally-approved SIP as a source-specific SIP revision after the Department 
has complied with the public hearings provisions of 40 CFR 51.102 (July 1, 1992); and 

(b) To approve the standards submitted by a regional authority if the regional authority adopts 
verbatim any standard that the Commission has adopted, and submit the standards to EPA for 
approval as a SIP revision. 

[NOTE: Revisions to the State of Oregon Clean Air Act Implementation Pian become federally enforceable upon approval by the 
United States Environmental Protection Agency, If any provision of the federally approved Implementation Plan conflicts with any 
provision adopted by the Commission, the Department shall enforce the more stringent provision.] 
[Publications: The publication(s) referred to or incorporated by reference in this rule are available from the agency.] 
Stat. Auth.: ORS 468.020 
Stats. Implemented: ORS 468A.035 
Hist.: DEQ 35, f. 2-3-72, ef. 2-15-72; DEQ 54, f. 6-21-73, ef. 7-1-73; DEQ 19-1979, f. & ef. 6-25-79; DEQ 21-1979, f. & ef. 7-2-79; DEQ 
22-1980, f. & cf. 9-26-80; DEQ 11-1981, f. & ef. 3-26-81; DEQ 14-1982, f. & ef. 7-21-82; DEQ 21-1982, f. & cf. 10-27-82; DEQ 1-1983, 
f. & ef. 1-21-83; DEQ 6-1983, f & ef. 4-18-83; DEQ 18-1984, f. & cf. 10-16-84; DEQ 25-1984, f. & ef. 11-27-84; DEQ 3-1985, f. & ef. 2-
1-85; DEQ 12-1985, f. & ef. 9-30-85; DEQ 5-1986, f. & ef. 2-21-86; DEQ 10-1986, f. & ef. 5-9-86; DEQ 20-1986, f. & ef. 11-7-86; DEQ 
21-1986, f. & cf. 11-7-86; DEQ 4-1987, f. & ef. 3-2-87; DEQ 5-1987, f. & ef. 3-2-87; DEQ 8-1987, f. & ef. 4-23-87; DEQ 21-1987, f. & ef. 
12-16-87; DEQ 31-1988, f. 12-20-88, cert. ef. 12-23-88; DEQ2-1991, f. & cert. ef. 2-14-91; DEQ 19-1991, f. & cert. cf. 11-13-91; DEQ 
20-1991, f. & cert. ef. 11-13-91; DEQ 21-1991, f. & cert. cf. 11-13-91; DEQ 22-1991, f. & cert. ef. 11-13-91; DEQ 23-1991, f. & cert. ef. 
11-13-91; DEQ 24-1991, f. & cert. ef. 11-13-91; DEQ 25-1991, f. & cert. ef. 11-13-91; DEQ 1-1992, f. & cert. ef. 2-4-92; DEQ 3-1992, f. 
& cert. ef. 2-4-92; DEQ 7-1992, f. & ce>t. ef. 3-30-92; DEQ 19-1992, f. & cert. ef. 8-11-92; DEQ 20-1992, f. & cert. cf. 8-11-92; DEQ 25-
1992, f. 10-30-92, cert. ef. 11-1-92; DEQ 26-1992, f. & cert. ef. 11-2-92; DEQ 27-1992, f. &cert. ef. 11-12-92; DEQ 4-1993, f. & cert. ef. 
3-10-93; DEQ 8-1993, f. & cc1t. ef. 5-11-93; DEQ 12-1993, f. & cert. ef. 9-24-93; DEQ 15-1993, f & cert. ef. 11-4-93; DEQ 16-1993, f. & 
cert. ef. 11-4-93; DEQ 17-1993, f. & cert. ef. 11-4-93; DEQ 19-1993, f. & cert. ef. 11-4-93; DEQ 1-1994, f. & cert. ef. 1-3-94; DEQ 5-
1994, f & cert. ef 3-21-94; DEQ 14-1994, f. & cert. ef. 5-31-94; DEQ 15-1994, f. 6-8-94, cert. ef. 7-1-94; DEQ 25-1994, f. & cert. ef. 11-
2-94; DEQ 9-1995, f. & cert. ef. 5-1-95; DEQ 10-1995, f. & cert. ef. 5-1-95; DEQ 14-1995, f. & cert. cf. 5-25-95; DEQ 17-1995, f. & cert. 
cf. 7-12-95; DEQ 19-1995, f. & cert. ef. 9-1-95; DEQ 20-1995 (Temp), f. & cert. ef. 9-14-95; DEQ 8-1996(Temp), f. & cert. ef. 6-3-96; 
DEQ 15-1996, f. & cert. ef. 8-14-96; DEQ 19-1996, f. & cert. ef. 9-24-96; DEQ 22-1996, f. & cert. ef. 10-22-96; DEQ 23-1996, f. & cert. 
ef. 11-4-96; DEQ 24-1996, f. & cert. ef. 11-26-96; DEQ 10-1998, f. & cert. ef. 6-22-98; DEQ 15-1998, f. & cert. ef. 9-23-98; DEQ 16-
1998, f. & cert. ef. 9-23-98; DEQ 17-1998, f. & cert. ef. 9-23-98; DEQ 20-1998, f. & cert. ef. 10-12-98; DEQ 21-1998, f. & cert. ef. 10-12-
98; DEQ 1-1999, f. & cert. cf. 1-25-99; DEQ 5-1999, f. & cert. cf. 3-25-99; DEQ 6-1999, f. & cert. ef. 5-21-99; DEQ 10-1999, f. & cert. cf. 
7-1-99; DEQ14-1999, f. & cert. cf. 10-14-99, Renumbered from 340-020-0047; DEQ 15-1999, f. & ce1t ef. 10-22-99; DEQ 2-2000, f. 2-17-
00, cert. ef. 6-1-01; DEQ 6-2000, f. & cert. ef. 5-22-00; DEQ 8-2000, f. & cert. ef. 6-6-00; DEQ 13-2000, f. & cert. ef. 7-28-00; DEQ 16-
2000, f. & cert. ef. 10-25-00; DEQ 17-2000, f. & cert. ef. 10-25-00. 
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Secretary of State 
NOTICE OF PROPOSED RULEMAKING HEARING 

A Statement of Need and Fiscal Impact accompanies this form. 

Chapter 340 DEQ - 200 & 208 
Agency and Division Administrative Rules Chapter Number 

Susan M. Greco (503) 229-5213 
Rules Coordinator Telephone 

811 S.W. 6th Avenue Portland OR 97213 
Address 

Hearing Date Time 
July 18, 2000 7:00PM 

July 18, 2000 7:00PM 

- -~ 

July 18, 2000 7:00PM 

July 19, 2000 7:00PM 

July 20, 2000 7:00PM 

July 20, 2000 7:00PM 

Location 
Newmark Center Building 
(across from Walmart) 
Room228 
1988 Newmark Avenue 
Coos Bay 
La Sells Stewart Center - OSU 
Agricultural Production Room 
875 SW 26'h Street 
Corvallis 
Madras Fire Station 
MainHall 
765 S. Adams Drive 
Madras 
Tillamook County Courthouse 
Commissioners' Meeting Room 
201 Laurel Avenue 
Tillamook 
Gresham City Hall 
Springwater Trail Room 
1333 NW Eastman Parkway 
Gresham 
Pendleton City Hall 
Community Room 
500 SW Dorion 
Pendleton 

Hearings Officer 
Martin Abts 

Kevin Downing 

Larry Calkins 

Duane Altig 

Kevin Downing 

Tom Hack 

Are auxiliary aids for persons with disabilities available upon advance request? 
l:8J Yes O No 

RULEMAKING ACTION 

ADOPT: 
Secure approval of rule numbers with the Administrative Rules Unit prior to filing. 

340-208-0300; 340-208-031 O; 340-208-0320 



AMEND: 
340-200-0040; 340-208-0010; 340-208-0110; 340-208-0200; 340-208-0210; 340-208-0500; 
340-208-0510; 340-208-0560; 340-208-0570; 340-208-0600; 340-208-0610 

REPEAL: 

340-208-0520; 340-208-0540; 340-208-0580; 340-208-0640; 340-208-0650; 340-208-0660; 
340-208-0670 

RENUMBER: 
Secure approval of rule numbers with the Administrative Rules Unit prior to filing. 

AMEND AND RENUMBER: 
Secure approval of rule numbers with the Administrative Rules Unit prior to filing. 

340-208-0530 to 340-208-0400; 340-208-0620 to 340-208-0450 

Stat. Auth.: ORS 42~A.010 
Stats. Implemented\ORS 468A.025 

RULE SUMMARY 

This proposal would refine the definition of an air iIUa!ity nuisance, outline criteria to 
determine a nuisance and propose an alternative to traditional enforcement tools to abate 
the nuisance. This Division also contains other rules originally adopted in 1973 by the 
Environmental Quality Commission from the former, and now defunct Columbia­
Willamette and Mid-Willamette Air Pollution Control Authorities that are no longer 
applicable or have been superseded by subsequent rule adoptions by the Commission. 
Most of these rules are proposed for deletion. Two requirements are proposed to apply 
statewide, i.e., a prohibition on masking otherwise harmful emissions and a prohibition 
on large (greater than 250 microns) particle fallout. Other proposed changes include 
housekeeping changes intended to improve the readability and enforceability of the rules. 
If adopted, the rules in OAR 340-208-0010 through 340-208-0210 will be submitted to 
the U.S. Environmental Protection Agency (EPA) as a revision to the State 
Implementation Plan, which is a requirement of the Clean Air Act. 

July 27, 2000 
Last Day for Public Comment 



Introduction 

State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Rulemaking Proposal 
for 

Air Quality Nuisance Control Rules 

Fiscal and Economic Impact Statement 

Attachment B-2 

The proposed rules clarify the Department's procedure for evaluating a nuisance air quality 
complaint and provide a process for abating the nuisance outside the traditional enforcement route. 
Parties suspected of or proven to be creating a nuisance will face increased cost associated with 
implementing controls to remove or reduce the nuisance air contaminants. Providing a precise 
estimate of the economic impact and benefit of nuisance abatement is difficult, given the wide 
range of sources that potentially create nuisances. The cost of abating the nuisance is influenced by 
the scale of the operation creating the nuisance but also the type of contaminant, whether particle 
fallout, odor or visible emissions. Historically, the cost of any nuisance control is considered on a 
case-by-case basis and is weighed against the costs relative to the benefit anticipated. 

General Public 

The public exposed to air quality nuisance would receive an indeterminate benefit related to greater 
enjoyment of their personal real property once the nuisance is abated. These benefits could include 
reduced cleaning costs, enhanced enjoyment of vistas, more opportunities to be outside and/or 
reduced damage to plantings or structures. Overall the public's quality of life is better without the 
exposure to nuisances. 

Small Business 

Nuisance air contaminants are typically classified as three types: particle fallout, odors and visible 
emissions. Control strategies vary by type and size of source. Effective nuisance control could be 
as simple as moving the operation indoors, covering solvents when not in use, repairing or 
maintaining existing filters and controls and/or rearranging the process flow that is creating 
nuisance emissions. Particle fallout control could involve installing a cyclone for dust control 
(estimated at between $10,000 and $20,000). Larger operations may require more than one 
cyclone. Dust control from vehicle traffic could be managed by paving (estimated at $3 7 to $45 per 
square yard) or chemical dust suppression (approximately $0.77 a square yard per application. 
Reapplication rates depend on the volume of traffic but could necessitate 1 to 3 reapplications per 
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year.). Covering truck loads to reduce wind blown dust could cost between $1,500 to $5,000 per 
vehicle. Other techniques to manage particle fallout include erecting walls to contain the source 
pile of materials. Costs of this control depend upon the size and number of material piles at each 
facility. 

Nuisance odor could be managed by installing a carbon bed or afterburners, modifying the 
production process and/or changing the stack height. The cost of these controls is very sensitive to 
the size and type of facility. As an example, an afterburner for a mid-sized coffee roaster would 
cost about $32,000. Afterburners could also be used to reduce visible emissions. Changing the 
stack height to reduce the odor impact of styrene emissions could cost about $2,200. 

Each source will require an evaluation of appropriate controls and it is not possible to predict the 
types of nuisance abatement practices that would be typically implemented. 

Large Business 

This rule will have less effect on larger businesses than smaller businesses as many of these 
operations are already subject to existing permit requirements regarding management of nuisance 
air contaminants. If a large business not otherwise subject to permit requirements is creating a 
nuisance, the costs and controls will be as outlined above but tending toward the upper end of any 
range of estimated costs. 

Local Governments 

No impact to local governments except to the extent that their activities may contribute to a 
nuisance. The fiscal impacts would be similar to those outlined above depending upon the type of 
air contaminant requiring abatement. 

State Agencies 

-DEQ 
-FTEs 
- Revenues 
- Expenses 

- Other Agencies 

Assumptions 

(0.86) 
$0 
($173,533) 

Not applicable 

The Department receives over 1500 complaints a year not associated with permitted sources. 
The time required to investigate and resolve a complaint ranges from 2 hours to 28 hours, with 
the average at 10 hours. The savings in fiscal impact for the Department outlined above comes 
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from the use of the more effective tools proposed in this rulemaking. Implementation of the Best 
Work Practices Order protocol is estimated to result in a 10 percent reduction in staff effort 
associated with nuisance complaint resolution. 

Housing Cost Impact Statement 

The Department has determined that this proposed rulemaking will have no effect on the cost of 
development of a 6,000 square foot parcel and the construction of a 1,200 square foot detached 
single family dwelling on that parcel. 
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State of Oregon 
DEPARTMENT OF ENVIRONMENT AL QUALITY 

Rulemaking Proposal 
for 

Air Quality Nuisance Control Rules 

Land Use Evaluation Statement 

1. Explain the purpose of the proposed rules. 

Attachment B-3 

This proposal would refine the definition of an air quality nuisance, outline criteria to 
determine a nuisance and propose an alternative to traditional enforcement tools to abate the 
nuisance. This Division also contains other rules originally adopted in 1973 by the 
Environmental Quality Commission from the former and now defunct Columbia-Willamette and 
Mid-Willamette Air Pollution Control Authorities that are now longer applicable or have been 
superseded by subsequent rule adoptions by the Commission. Most of these rules are proposed 
for deletion. Two requirements are proposed to apply statewide, i.e., a prohibition on masking 
otherwise harmful emissions and a prohibition on large (greater than 250 microns) particle 
fallout. Other proposed changes include housekeeping intended to improve the readability and 
enforceability of the rules. 

2. Do the proposed rules affect existing rules, programs or activities that are considered land 
use programs in the DEQ State Agency Coordination (SAC) Program? 1:8'.J Yes O No 

a. If yes, identify existing program/rule/activity: 

Nuisances may be caused by permitted sources. Resolution of these types of complaints for 
these sources are typically handled by procedures outlined in their permits. The air quality 
permitting programs are an existing land use program under OAR 340-18-030. 

b. If yes, do the existing statewide goal compliance and local plan compatibility 
procedures adequately cover the proposed rules? O Yes O No (if no, explain): 

Not applicable 

c. If no, apply the following criteria to the proposed rules. 

Staff should refer to Section Ill, subsection 2 of the SAC document in completing the evaluation form. 
Statewide Goal 6 - Air, Water and Land Resources is the primary goal that relates to DEQ 
authorities. However, other goals may apply such as Goal 5 - Open Spaces, Scenic and Historic 
Areas, and Natural Resources; Goal I I - Public Facilities and Services; Goal 16 - Estuarine 
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Resources; and Goal I 9 • Ocean Resources. DEQ programs and rules that relate to statewide land 
use goals are considered land use programs if they are: 

1. Specifically referenced in the statewide planning goals; or 

2. Reasonably expected to have significant effects on 
a. resources, objectives or areas identified in the statewide planning goals, or 
b. present or future land uses identified in acknowledged .comprehensive plans. 

In applying criterion 2 above, two guidelines should be applied to assess land use significance; 
The land use responsibilities of a program/rule/action that involved more than one agency, are 
considered the responsibilities of the agency with primary authority. 
A determination of land use significance must consider the Department's mandate to protect public 
health and safety and the environment. 

In the space below, state if the proposed rules are considered programs affecting land 
use. State the criteria and reasons for the determination. 

The proposed rules do not have a significant affect on land use. The Department may need 
to coordinate with local governments in regard to their role in approving the siting of uses that may 
contribute to creating a nuisance. 

3. If the proposed rules have been determined a land use program under 2. above, but are 
not subject to existing land use compliance and compatibility procedures, explain the new 
procedures the Department will use to ensure compliance and compatibility. 

Not applicable 

sl1r.loo 
Dater ' 
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State of Oregon 
DEPARlMENT OF ENVIRONMENTAL QUALITY 

Rulemaking Proposal 
for 

Air Quality Nuisance Control Rules 

Questions to be Answered to Reveal 

Attachment B-4 

Potential Justification for Differing from Federal Requirements. 

1. Are there federal requirements that are applicable to this situation? If so, exactly what 
are they? 

No. Nuisance abatement is a fundamental issue in environmental regulation with a long 
history of consideration under common law. However, nuisances tend to be local and 
not often associated with the. health concerns identified as priority concerns within the 
federal Clean Air Act. Resolution of nuisance issues has traditionally fallen within state 
and local government responsibilities. 

2. Are the applicable federal requirements performance based, technology based, or both 
with the most stringent controlling? 

Not applicable 

3. Do the applicable federal requirements specifically address the issues that are of 
concern in Oregon? Was data or information that would reasonably reflect Oregon's 
concern and situation considered in the federal process that established the federal 
requirements? 

Not applicable 

4. Will the proposed requirement improve the ability of the regulated community to 
comply in a more cost effective way by clarifying confusing or potentially conflicting 
requirements (within or cross-media), increasing certainty, or preventing or reducing the 
need for costly retrofit to meet more stringent requirements later? 

Yes. Nuisance issues are often difficult to resolve but can become contentious 
nevertheless. The voluntary Best Work Practices Order provides an opportunity for a 
source suspected of contributing to a nuisance to undertal(e one or more reasonable 
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steps to control the problem and, as a result, achieving some certainty regarding 
expectations for compliance. The agreement will be drafted to implement the most 
effective, reasonably available controls, reducing or eliminating the need to revisit the 
issue again. This approach will avoid ongoing involvement in continuous negotiations 
or enforcement actions, allowing the most immediate relief for complaints and letting 
the source go back to its primary activity and Department staff to work on higher 
priority air quality issues. 

S. Is there a timing issue that might justify changing the time frame for implementation of 
federal requirements? 

Not applicable 

6. Will the proposed requirement assist in establishing and maintaining a reasonable 
margin for accommodation of uncertainty and future growth? 

Yes, the voluntary agreement, !mown as the Best Work Practices Order, will provide 
assurance to the source of what is expected to comply with the state of Oregon nuisance 
rules and will also provide more timely relief from exposure for those experiencing the 
nwsance. 

7. Does the proposed requirement establish or maintain reasonable equity in the 
requirements for various sources? (level the playing field) 

Yes. The Department will be preparing guidance for implementation to assist field staff 
across the state in evaluating the criteria for determining a nuisance in the same way. 
This will ensure that similar activities located in differing parts of the state will 
experience the same level of consideration and enforcement in regard to potential 
nuisance violations. This guidance will also outline a menu of potential abatement 
options so that sources could expect to be presented with the same choices for control as 
any other nuisance source in the state. 

8. Would others face increased costs if a more stringent rule is not enacted? 

Page2 

Sources suspected of contributing to a nuisance may face challenges to abate the 
nuisance from many different fronts including local government enforcement and third 
party lawsuits. Voluntarily signing and complying with the Best Work Practices Order 
would ensure no further enforcement by the Department. The agreement may also 
serve as a demonstration of reasonable controls as a defense to other complaints. 
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9. Does the proposed requirement include procedural requirements, reporting or 
monitoring requirements that are different from applicable federal requirements? If so, 
Why? What is the "compelling reason" for different procedural, reporting or monitoring 
requirements? 

Not applicable 

10. Is demonstrated technology available to comply with the proposed requirement? 

Yes. The circumstances from one situation to the next will vary widely. Not all 
nuisance situations may be resolved with a reasonably available control device. 
However, depending on the nuisance, there are typically a wide variety of options 
available representing reasonable abatement practices. 

11. Will the proposed requirement contribute to the prevention of pollution or address a 
potential problem and represent a more cost-effective environmental gain? 

Yes. The nuisance abatement process outlined in the rule will reduce the amount of air 
contaminants emitted once controls are in place. The Department has also a number of 
case histories that show where sources of air pollution have been approached after 
complaints have been received, the resulting solution has often resulted in reduced 
operating costs for the business. Similar results can be expected in enforcing this rule, 
as offers of technical assistance are often the first tool used in interactions with problem 
sources. 
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State of Oregon 
Department of Environmental Quality Memorandum 

Date: May 16, 2000 

To: Interested and Affected Public 

Subject: Rulemaking Proposal and Rulemaking Statements - Air Quality Nuisance 
Control Rules, OAR 340 Division 208; State Implementation Plan, OAR 340-
200-0040 

This memorandum contains information on a proposal by the Department of Environmental 
Quality (Department) to adopt new rules/rule amendments regarding air quality nuisances. 
Pursuant to ORS 183.335, this memorandum also provides information about the Environmental 
Quality Commission's intended action to adopt a rule. 

This proposal would refine the definition of an air quality nuisance, outline criteria to determine 
a nuisance and propose an alternative to traditional enforcement tools to abate the nuisance. This 
Division also contains other rules originally adopted in 1973 by the Environmental Quality 
Commission from the former, and now defunct Columbia-Willamette and Mid-Willamette Air 
Pollution Control Authorities that are no longer applicable or have been superseded by 
subsequent rule adoptions by the Commission. Most of these rules are proposed for deletion. 
Two requirements are proposed to apply statewide, i.e., a prohibition on masking otherwise 
harmful emissions and a prohibition on large (greater than 250 microns) particle fallout. Other 
proposed changes include housekeeping changes intended to improve the readability and 
enforceability of the rules. 

The Department has the statutory authority to address this issue under ORS 468A.010. These 
rules implement ORS 468A.025. If adopted, the rules in OAR 340-208-0010 through-0210 will 
be submitted to the U.S. Environmental Protection Agency as a revision to the State 
Implementation Plan, which is a requirement of the Clean Air Act. 

What's in this Package? 

Attachments to this memorandum provide details on the proposal as follows: 

Attachment A The official statement describing the fiscal and economic impact of the 
proposed rule. (required by ORS 183.335) 

Attachment B A statement providing assurance that the proposed rules are consistent 
with statewide land use goals and compatible with local land use plans. 

Attachment C Questions to be Answered to Reveal Potential Justification for Differing 
from Federal Requirements. 

Attachment D The actual language of the proposed rule (amendments). 

Attachment D-2 State Implementation Plan rule 
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Memo To: Interested and Affected Public 
Air Quality Nuisance Control Rules 
Page 2 

Hearing Process Details 

The Department is conducting public hearings at which comments will be accepted either orally 
or in writing. The hearings will be held as follows: 

Date 
July 18 

July 18 

July 18 

July 19 

July 20 

July 20 

Time 
7:00PM 

7:00PM 

7:00PM 

7:00PM 

7:00PM 

7:00PM 

Place 
Coos Bay 

Newmark Center Building 
(across from Walmart) 
1988 Newmark Avenue 
Room228 

Corvallis 
Agricultural Production Room 
LaSells Stewart Center - OSU 
875 SW 26'" Street 

Madras 
Main Hall 
Madras Fire Station 
765 S. Adams Drive 

Tillamook 
Commissioner's Meeting Room 
Tillamook County Courthouse 
201 Laurel Avenue 

Gresham 
Springwater Trail Room 
Gresham City Hall 
1333 NW Eastman Parkway 

Pendleton 
Pendleton City Hall 
Community Room 
500 SW Dorion 

A question and answer period from 6:30 PM to 7:00 PM will precede each hearing. 

Deadline for submittal of Written Comments: 5:00 p.m., July 27, 2000 

Department staff will be the Presiding Officer at the hearing. 
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Air Quality Nuisance Control Rules 
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Written comments can be presented at the hearing or to the Department any time prior to the date 
above. Comments should be sent to: Department of Environmental Quality, Attn: Kevin 
Downing, 811 S.W. 6th Avenue, Portland, Oregon 97204; fax 503 229-5675; email 
downing.kevin@deg.state.or.us . 

In accordance with ORS 183.335(13), no comments from any party can be accepted after the 
deadline for submission of comments has passed. Thus if you wish for your comments to be 
considered by the Department in the development of these rules, your comments must be 
received prior to the close of the comment period. The Department recommends that comments 
are submitted as early as possible to allow adequate review and evaluation of the comments 
submitted. 

What Happens After the Public Comment Period Closes 

Following close of the public comment period, the Presiding Officer will prepare a report that 
summarizes the oral testimony presented and identifies written comments submitted. The 
Environmental Quality Commission (EQC) will receive a copy of the Presiding Officer's report. 
The public hearing will be tape recorded, but the tape will not be transcribed. 

The Department will review and evaluate the rulemaking proposal in light of all information 
received during the comment period. Following the review, the rules may be presented to the 
EQC as originally proposed or with modifications made in response to public comments 
received. 

The EQC will consider the Department's recommendation for rule adoption during one of their 
regularly scheduled public meetings. The targeted meeting date for consideration of this 
rulemaking proposal is September 29, 2000. This date may be delayed ifneeded to provide 
additional time for evaluation and response to testimony received in the hearing process. 

You will be notified of the time and place for final EQC action if you present oral testimony at 
the hearing or submit written comment during the comment period. Otherwise, if you wish to be 
kept advised of this proceeding, you should request that your name be placed on the mailing list. 

Background on Development of the Rulemaking Proposal 

Why is there a need for the rule? 

The need to effectively address air quality nuisances was identified as a priority action within the 
Air Quality program's evaluation of process improvement opportunities. Air quality nuisance 
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complaints may involve health issues but are typically driven by aesthetic concerns such as odor, 
opacity and particle fallout. Nevertheless, nuisance issues can be very compelling for both the 
complainant and the offending party, and represent a substantial commitment of staff time to 
resolve. In part, this is due to the nature of nuisances themselves but also to the lack of a well­
developed process in the Department's rules. Under current rules, staff respond to complaints 
with an investigation that involve several site visits to isolate and document the offending nature 
of the air contaminants. Following that, effective resolution of nuisance concerns often depends 
upon a resource intensive enforcement action. 

The nuisance rules proposed here include a clearer definition of nuisance, criteria for determining 
a nuisance and a process to address nuisances as an alternative to the typical enforcement 
process. This process would begin with a voluntarily signed negotiated agreement with a source 
suspected of creating a nuisance. Under the agreement the source would commit to 
implementing specific steps which have been identified as being reasonable approaches to 
abating the nuisance at hand. Sources adhering to the agreement and implementing the outlined 
steps would be deemed to be in compliance with the rule and shielded from further enforcement 
action by the Department. This approach is expected to be more successful than the traditional 
approach because it encourages the application of controls to address the problem rather than 
seeking resolution through a potentially lengthy and contentious enforcement process. 

As previously noted, many of the other rules in the Division are remnant from now defunct 
regional air pollution control authorities that predated the establishment of the Department of 
Environmental Quality. Several of the rules are now outdated and are unenforceable or have 
been superseded by subsequent rule adoptions by the Commission that apply statewide. These 
rules are proposed for deletion. 

This rulemaking also proposes to extend statewide two rules that had previously applied either 
within the mid-Willamette valley and/or the Portland area. The first rule prohibits the masking 
of emissions that would otherwise cause a detriment to health, safety or welfare of people. The 
second rule would prohibit the emission of particulate matter greater than 250 microns in size 
that would be deposited on another person's property. Each of these rules addresses 
environmental problems that occur in the rest of the state as has historically occurred in the 
Portland and mid-Willamette Valley. Extending the applicability of the rule enhances the 
Department's ability to resolve the relevant air quality problems statewide. 

How was the rule developed? 

A workgroup consisting ofDEQ air quality and enforcement staff as well as Department of 
Justice staff worked over several months to research and develop this rulemaking proposal. This 
work grew out of a broader Air Quality Program streamlining effort. 
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Copies of the documents relied upon in the development of this rulemaking proposal can be 
reviewed at the Department of Environmental Quality's office at 811 S.W. 6th Avenue, Portland, 
Oregon. Please contact Kevin Downing for times when the documents are available for review. 

Who does this rule affect including the public, regulated community or other agencies, and 
how does it affect these groups? 

This rule directly affects persons under whose control air contaminants are released that are 
creating a nuisance. Persons deemed to be creating a nuisance would be directed to abate the 
nuisance or face civil penalty enforcement. As an alternative, persons suspected of creating a 
nuisance would be provided the option to sign a voluntary agreement with the Department to 
implement specific steps to control or mitigate the source of offending air pollution. 

These rules also propose to extend statewide two provisions that had applied previously only in 
the Portland area and other portions of the Willamette Valley. 

How will the rule be implemented? 

The effective date of the rule will be November 1, 2000. Guidance on nuisance determination 
and the effective use of the alternative nuisance abatement process proposed in this rulemaking 
will be prepared and distributed to air quality staff responsible for enforcing these rules. 
Enforcement staff of the Department will be involved in the development of this guidance and 
the protocols needed to ensure that Best Work Practices Orders are written so that enforcement 
action can be talcen if necessary. 

Are there time constraints? 

There are no outside time constraints regarding adoption of this rule. The Air Quality Division 
has identified nuisance control rule amendments as a priority in its process improvement 
program identified within the Air Quality Strategic Plan. Successful implementation of this 
program will help streamline program operations and allow resources, both inside and outside the 
agency, to address more environmentally protective issues. 
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Contact for More Information 

If you would like more information on this rulemaking proposal, or would like to be added to the 
mailing list, please contact: 

Kevin Downing 
DEQ - Air Quality Division 
811 SW 6'" Avenue 
Portland, Oregon 97204 

503 229-6549 
Fax: 503 229-5675 
downing.kevin@deq.state.or.us 

This publication is available in alternate format (e.g. large print, Braille) upon request. Please 
contact DEQ Public Affairs at 503-229-5317 to request an alternate format. 
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State of Oregon 
Department of Environmental Quality Memorandum 

To: 

From: 

Environmental Quality Commission 

Kevin Downing, DEQ Air Quality Planning 
Martin Abts, DEQ Coos Bay 
Duane Altig, DEQ Portland 
Larry Calkins, DEQ Bend 

Date: November 20, 2000 

Subject: Presiding Officer's Report for Rulemaking Hearing 
Air Quality Nuisance Control Rules 

Hearing Date 
July 18, 2000 

July 18 

July 18 

July 19 

July20 

July 20 

Time 
7:00 PM 

7:00PM 

7:00PM 

7:00PM 

7:00 PM 

7:00PM 

Place 
Coos Bay 

Newmark Center Building 
(across from Walmart) 
1988 Newmark Avenue 
Room228 

Corvallis 
Agricultural Production Room 
LaSells Stewart Center - OSU 
875 SW 26th Street 

Madras 
Main Hall 
Madras Fire Station 
765 S. Adams Drive 

Tillamook 
Commissioner's Meeting Room 
Tillamook County Courthouse 
201 Laurel Avenue 

Gresham 
Springwater Trail Room 
Gresham City Hall 
1333 NW Eastman Parkway 

Pendleton 
Pendleton City Hall 
Community Room 
500 SW Dorion 

In addition, information meetings on the nuisance rules along with the open burning rules were 
held in Lyons on June 26'1\ Falls City on June 28'h and Corvallis on July 6'h. Persons attending 
these meetings were briefed on the rules by staff and any questions they had about the proposal 
were answered at that time. They were also encouraged to either attend the scheduled public 
hearings or submit written comments to ensure that comments could be included in the public 
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record. At the hearings people were asked to sign registration forms if they wished to provide 
comments. People were also advised that the hearing was being recorded. Prior to receiving 
comments, staff briefly explained the specific rulemaking proposal and the procedures to be 
followed during the hearing. 

The Coos Bay hearing was attended by 8 people; in Corvallis, 15 people; in Madras, 2 people; in 
Tillamook and Gresham, none; in Pendleton, 3 people. No one provided testimony on the 
nuisance rules at the public hearings. Thirty-three persons submitted additional written testimony 
outside of the public hearings. 

The public comment period was reopened on three occasions at the request of several individuals 
and groups who felt they did not have enough time to adequately review the proposal. The 
comment period was initially extended to August l 0. Comments from this initial round were 
incorporated into a revised rule draft (see Attachment G) and circulated to commenters during a 
second comment period from September 1 until September 13. The comment period was 
reopened again from October 1 to November 1. In addition, a public workshop was held on the 
proposed rules on October 261

h at the State Office Building, 800 NE Oregon in Portland. 
Comments on Attachment G are referred to as comments on the revised draft, as opposed to the 
initial draft. Several persons submitted written comments on the rules during more than one of the 
comment periods and are noted in the Testimony Reference Table. 

The following report provides a summary of written and oral comments received, including 
written comments received outside of the public hearings. The department's response to the 
comments is provided in a separate document. Comments are grouped by similar subject areas. 
Comments are grouped by similar subject areas. The persons who made the comment are identified 
by a code, which is keyed to the entries in the Testimony Reference table. 

Wl 
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Written Testimony References 

Name and Affiliation 

Kurt Anderson 
Monaco Coach 
P.O. Box465 
Wakarusa, Indiana 



W2A,W2B 

W3A, W3B, W3C, W3D 

W4A, W4B, W4C, W4D 

W5 

W6A, W6B, W6C, W6D, W6E 

W7 

W8A,W8B 
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Thomas Wood 
Stoel Rives 
900 SW Fifth Ave Suite 2600 
Portland 

JolmLedger 
Associated Oregon Industries 
1149 Court St NE 
Salem 

Kathryn VanNatta 
Northwest Pulp and Paper Association 
7874 Jani Court NE 
Keizer 

Debra Suzuki 
Enviromnental Protection Agency 
1200 Sixth Avenue 
Seattle 

Sharon Genasci 
NW District Association 
Health and Enviromnent Committee 
2217NW Jolmson 
Portland 

Caroline Skinner 
Elizabeth Meyer 
James Knight 
Crystal Rummell 
Judith Hill 
Renae Nifus 
2420 NW Quimby St 
Portland 

David F. Bartz, Jr. 
Schwabe, Williamson & Wyatt 
1211 SWFifthAve 
Portland 
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W9A, W9B 

WlOA, WlOB 

Wll 

W12A, W12B 

W13A, W13B 

W14 

W15 

W16 

W17 

W18A, Wl8B 
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Calvin Pittman 
Kingsford 
3315 Marcola Road 
Springfield 

Caroline Skinner 
2420 NW Quimby St. 
Portland 

Stacey V alias 
2856 NW Thurman St 
Portland 

Robert Davies 
2518 NW Savier 
Portland 

Bob Holmstrom 
2924 NW 53'' Dr 
Portland 

Elizabeth Patte 
3204 NW Wilson 
Portland 

Martha Gannett 
2466 NW Thurman St 
Portland 

Judith Hill 
2420 NW Quimby 
Portland 

G. Frank Hammond 
Cable, Huston, Benedict, Haagensen & Lloyd LLP 
1001SW5'" Ave, Suite 2000 
Portland 

Marvin Lewallen 
Weyerhaeuser Co. 
Tualatin 



W19 

W20 

W21 

W22 

W23 

W24 

W25 

W26 

W27 
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LoriLuchak 
Miles Fiberglass and Composites 
8855 SE Otty Rd. 
Portland 

Mike Elder 
SP Newsprint Co. 
P.O. Box 70 
Newberg 

Jerry Bramwell 
U. S. Forest Industries 
Medford 

Dr. Robert G. Amundson 
1616 Harbor Way #403 
Portland 

David Paul 
Paul & Sugerman 
520 SW Sixth A venue, Suite 920 
Portland 

Mathew Cusma 
Schnitzer Steel Products Co. 
12005 N. Burgard Road 
Portland 

Robin Hochtritt, RN, MSW 
707 NW Everett Street 
Portland 

Paul Engelking 
P. 0. Box236 
Lowell 

Kim Strahm 
91233 Rustic Ct. 
Coburg 
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W28 

W29 

DaleF. Wonn 
Trus Joist MacMillan 
P.O. Box 22508 
Eugene 

Kristan S. Mitchell 
Oregon Refuse and Recycling Association 
P. 0. Box 2186 
Salem 

Testimony Summary/Issues Whose Comment 

GENERAL COMMENTS ABOUT THE RULES 

1. W6A, W7, Wl 1, W12A, 
Wl3, W14, Wl5, W16 

We write to voice our strong concerns about air quality in our homes in NW Portland, being 
periodically invaded with noxious burnt odors that may be indicative of any of a number of 
hazardous air pollutants including metals. The odors get so bad at times as to interfere with 
our use of the public sidewalks and roadways in the neighborhood. The frequency and 
uncertainty of the odor events make it impossible for residents to rely on outdoor ventilation 
to cool their homes in the summertime. People also report headaches and sore throats. We 
carmot stress enough the need for tough, enforceable air quality nuisance control rules. 

2. W6C, WlOB 

3. 

We are concerned about our health and the health of our children. We do not know the 
consequences of breathing the 34 HAPs the foundry, for example, is permitted to emit. We 
do know that the HAPs we have monitored are extremely dangerous. It is uureasonable to 
expect neighbors to bear this burden of pollution year after year to save the company the 
expense of modernizing a very old plant. 

W6C, WlOB 
Many types of fugitive emissions from these nearby facilities are not dissimilar to open 
burning, e.g., the pouring of molten metal poured into low level radioactive sand molds 
treated with a resin material. There is no attempt to control these emissions. 

4. W3D,W4D 

Page 6 

AOI understands the intent of the proposed action is to clarify and simplify the existing 
nuisance rules and not to create new regulatory requirements or authorities. It is also 
apparent that some parties wish to use the nuisance rules to combat hazardous air pollutants 
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when this issue will be addressed more comprehensively in the program proposed by the 
HAP Consensus Group. The agency should more clearly state the intent and scope of these 
rules so as to avoid ambiguity in their application. 

W4B 
The proposed rule that prohibits a nuisance establishes a process that we believe is 
fundamentally unfair and, importantly, unworkable. 

WlOB 
I am only a citizen, not a scientist or politician or government employee so I need simple 
and effective tools to be able to give feedback to the appropriate agency when I am affected 
by bad air quality as I have been so much this summer. I understand industry's wish for 
less regulation, however, there has to be a counter-balance to represent the needs of the 
ordinary citizen who must live with industrial outputs that can affect both quality oflife, 
esthetically, and can potentially cause ill-health as well. 

W2A,W4A 
It is not clear that the legislature has granted DEQ authority to address private nuisances 
involving a limited number of parties. The authority to regulate nuisances arises from the 
defmition of air contaminants (ORS468A.005) that are described as substances that 
"interfere unreasonably with enjoyment of life and property throughout such area of the 
state as shall be affected thereby." "Area of the state" is defined in the statute as a specific 
geographical area designated by the EQC. The definition does not authorize DEQ to 
address nuisances that apply on a limited basis or in areas that have not been specifically 
designated by the EQC. 

W17,W29 
We are concerned that the Department's modifications to nuisance law may create 
constitutional questions. Determination of whether an activity results in "substantial and 
unreasonable" interference with a private or public right is generally a question of fact, 
often subject to decision by a jury in a civil action for nuisance. The proposed rules 
create civil penalties for a nuisance, in section 340-208-0300, while putting the fact­
finding function into administrative hands. Similarly, the rules might violate the 
separation of powers doctrine because they might be read to impair common law 
nuisance remedies and defenses. Furthermore, under the Constitution the decision to 
impair a common law remedy must be left to the legislature, and then its powers are 
limited. 

W27 
Have you considered or previously tried a rule that if you have a source causing a consistent 
nuisance to neighboring areas and the agency receives a specific number of calls/complaints 

Page 7 
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10. 

within a determined amount of time and it is verified by the agency then the source is cited 
as a nuisance? 

W2A 
The cost assumptions used by the Department to determine the fiscal impact are inaccurate. 

DEFINING NUISANCE 

11. W21 

12. 

13. 

14. 

15. 

16. 

Page 8 

The definition of nuisance is too broad. Without specific definitions of "odor" and 
"nuisance" every type of business activity would be open for arbitrary enforcement by the 
Department. The list of criteria for determining a nuisance does not define specific criterion 
to follow in making these determinations, making the final result based on no more than 
biased opinion. Test criterion has to be established regarding all odor emissions. 

W3A, W4A, W9A, Wl8B, 
W29 

The definition of a nuisance must be modified to correctly state the law. Specifically, both 
public and private nuisances must be unreasonable and substantial to be classified as a 
nuisance. 

W6C, WlOB, Wl2B 
Since the proposed definition is not the actual definition of nuisance, we propose from the 
American Heritage Dictionary, "A use of property or course of conduct that interferes with 
the legal rights of others by causing damage, annoyance or inconvenience." 

W6D, W22 
We suggest a definition of nuisance closer to the May 16 draft: "Nuisance means unusual or 
annoying amounts of emissions traceable directly to one or more specific sources, resulting 
in interference with another's use and enjoyment of real property or the invasion of a right 
common to members of the general public." 

W26 
The distinction between public and private nuisances is not relevant in the case of airborne 
contaminants, as any airborne discharge that leaves the airspace above a property becomes 
an intrusion into the public domain and potentially an expectation of the reasonable use of 
a!f. 

Wl 
Definition of a nuisance also needs to quantify the difference between a public and private 
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nuisance, including factors like the number of complaints, the duration of the incident, the 
intensity and verification of complaints by regulatory agency. 

W20 
The proposed revision to the definition of nuisance should include the reference to the 
source of the nuisance. 

DETERMINING A NUISANCE 

18. W2A, W3A, W3B, W4A, 
W4B, W9A, W29 

Additional considerations should be used in determining whether a nuisance exists such 
as, geographic extent of impact, existence of cost effective controls, compliance with a 
permit, compliance with statutes or regulations, extent and character of the harm and the 
parties' ability to prevent or avoid harm. 

19. W2A, W3A, W3B, W4A, 
W4B, W9A, W29 

Where a source has already complied with a specific standard directed at controlling 
emissions from a particular process, that process should not then be subject to additional 
controls under the nuisance program. We must assume that when DEQ adopts specific 
standards, these standards are intended to prevent "substantial and unreasonable 
interference" with public and private rights. The general nuisance rule should simply be a 
safety net to fill in any gaps not addressed by specific standards. 

20. W6A, W6C, W6E, WlOB, 

21. 

Wl2B 
Compliance with a permit should in no way exempt industry from the nuisance rule. 
Examples are evident where a facility in compliance with its permit can still be creating a 
nuisance. Delete the provision in proposed OAR 340-208-0310 (2). 

W23 
The Department has many programs mandated by federal law that are incorporated in to 
permits. However, none of these standards is directly connected to a standard of 
"substantial and unreasonable interference with public and private rights." Therefore, the 
existence of a permit is not a legal defense to nuisance. 

22. Wl, W2A, W3A, W4A, 
W4B, W9A, W19, W29 

Definition of a nuisance needs to include site specific factors like zoning. Sources should 
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be exempted if operating within substantive permit requirements and appropriately 
located in areas zoned for the use. 

23. W6C, W6D, W6E, WlOB, 
Wl2B, W14 

The criteria for a nuisance should not include "the suitability of each party's use and 
character of the locality." This places the burden entirely on the public affected rather than 
on the parties impacting the public and isn't acceptable. 

24. W23 

25. 

26. 

27. 

28. 

29. 
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Oregon law establishes very clearly that "zoning is not an approval of manner of conducting 
business which causes private nuisance." Lunda v. Matthews 46 Or. App.701, 706-707 
(1980). 

W6A, W6B 
Evaluation of the true costs of a nuisance must also include not only the cost of controls but 
also the costs to the health and well being of people living near the polluter. For instance, a 
recent health survey indicated that residents of NW and SE Portland had significantly 
higher asthma rates than anywhere else in the state and higher than the national average. 

W6E, Wl2B 
Do not include "geographic extent of impact" and "existence of cost effective controls" as 
criterion to determine a nuisance. These exclusions have been suggested by industry. This 
issue represents a serious public health matter and should not be treated as an inconvenience 
to industry. 

W6C, W6D, WlOB, W12B 
Retain the originally proposed criterion of "proximity to residential and commercial areas" 
and delete the criterion of"extent and character of the harm to complainants." The revised 
proposal appears to favor industry and makes it more difficult for DEQ to enforce any 
nuisance rule. Isn't the difficulty of legal enforcement supposed to be the reason for 
changing the rule that is presently on the books - and not enforced? 

W6D, W6E, W22, W25 
Add "toxicity of emissions" to the original list of criteria determining a nuisance. 

W6A 
It is wrong to not consider harm on a smaller scale and to require a test that shows an 
extended area of harm before action can be taken. Our airshed is in the state it is because of 
a thousand small cuts of neglect and ignoring or not responding to complaints. No neighbor 
should be exposed to air toxics that will cause harm. 
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How does one prove that his breathing is seriously compromised by nuisance dust or odor -
indeed, is that a necessity for constituting a nuisance, an annoyance or inconvenience? How 
better could DEQ determine what constitutes a nuisance? Do not consider extent and 
character of the harm but consideration of the parties' ability to prevent or avoid harm 
seems reasonable. Rewrite the criterion regarding number of people impacted to specify a 
compilation of complaints that specify frequency, duration, intensity and impacts on 
complainants, testing or monitoring, DEQ inspections or the use of odor contractors who 
might identify chemicals that cause objectionable smell. 

W25 
The originally proposed list of criteria is preferable. The existence of any one factor should 
be sufficient to find a nuisance. The language should be amended to indicate that the list is 
disjunctive. 

W26 
More emphasis should be placed on prevention. Some nuisances are potentially a problem 
and government can order them abated prior to actual harm being endured. The section in 
340-208-0310 is heavy on actual harm and light on potential harm, in contrast to most 
current policy regarding nuisance abatement. 

W23 
The organization of OAR 340-208-0310 is flawed in that it merges the distinct concepts of 
defining a nuisance and curing a nuisance. For instance, the suitability of each party's use 
criterion is not relevant, see Lunda v. Matthews. Even if a polluter is zoned and permitted, 
it may constitute a nuisance. Therefore, the suitability of an offending party's use to the 
locality should be considered only in terms of penalties assessed and mandated efforts to 
cure the nuisance and not to the determination of a nuisance itself This language should be 
deleted and relocated, if at all, to another section on penalties. 

W24 
The revised proposal adequately addresses several of our concerns, particularly related to 
the criteria for determining when a nuisance exists and the details of the Best Work 
Practices Agreement. 

W25 
The Bridgeview Community is a residential facility that serves as home for chronic 
mentally ill people. Earlier this year, another residential building nearby began operating an 
emergency diesel generator. The generator ran on a weekly basis, for about 20 minutes, for 
routine maintenance purposes. Depending upon the prevailing wind the Bridgeview' s 
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interior would fill with exhaust fumes and, on occasion, set off the smoke alarms or cause 
an informal evacuation. We support DEQ's effort to fashion a regulatory scheme that 
recognizes that urban nuisances can come from an otherwise unregulated, nonpermitted 
source and have unusual or annoying impacts upon the rights of residential neighbors. We 
are not confident that the revised proposal would allow the Department to address this 
situation quickly and with few staff hours involved. 

PRESUMPTIVE COMPLIANCE 

36. W2A, W3A, W3D, W4A, 
W4B, W4D, W9A, W18B, 
W28, W29 

The current regulations, OAR 340-208-0510, contain an express statement that sources 
complying with industry specific standards are not subject to the county odor regulations in 
OAR 340-208-0550. By moving the nuisance rules from -0550 to -0300 without 
correspondingly moving the presumptive compliance regulation exposes industries having 
already installed reasonable levels of controls to defend those standards against nuisance 
complaints. These standards take into account the specific impact of particular industries 
and are necessarily a reflection of balancing impact and what is reasonable. While 
compliance with general standards may not be a defense against a nuisance claim, 
compliance with industry specific standards should presumptively be a defense to nuisance. 

NUISANCE PENALTIES 340-208-0300(2) 

37. W2A, W3A, W4A, W4B, 
W9A, W29 

Penalties should not be assessed from the date of the notice of a potential nuisance. The 
determination of what constitutes a nuisance is necessarily a difficult one. A source should 
not be penalized for arriving at a different subjective conclusion. In addition, a source can 
rarely abate a nuisance from the date of first notice. Issuing a penalty because the source 
believed that it was not a nuisance is not an appropriate means of responding to an issue. 
The proposal contradicts the department's guidance and procedure for enforcement of 
violations. The lack of notice conflicts with ORS 468.126 and does not even allow for 
mailing and receipt by the alleged offender. 

38. W2A, W4A, W4B 
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Penalties may not be appropriate in the case of a nuisance. The department should instead 
issue an order requiring an assessment of appropriate responses and require implementation 
within a reasonable time frame. 
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W3B, WSA, W26 
The concept of "suspected" nuisance agrees more directly with the department's intent for 
work practices orders and preliminary investigations into whether or not a nuisance exists. 
Suggest deleting the word "potential" and replacing with "suspected". 

BEST WORK PRACTICES AGREEMENT 

40. W2A, W3A, W4A, W4B, 
W9A, W29 

The best resolution of any suspected nuisance is through cooperative efforts. The 
requirement that a source enter into a permanent enforcement order in order to have a 
defense against penalties is antagonistic. The Best Work Practices Order proposal may 
have initial appeal but has three serious problems: 1) Reliance on additional formal 
enforcement orders when such mechanisms are already available; 2) tying the orders to 
formal enforcement; and 3) creating orders that run forever. The proposed Best Work 
Practices Order is unnecessary and is unreasonably harsh. 

41. W2A, W3A, W4A, W4B, 
W29 

Although a "safe harbor" is appealing tying it to an enforcement order doesn't make sense 
and ultimately discourage cooperation with the department. An order will be construed as 
an admission of noncompliance that can be used by third parties in furthering their own 
civil actions against the source. In addition, we are unaware of other precedent where the 
department requires a source that has not been determined to be in violation of any rule to 
enter into an order so as to avoid enforcement. Less formal alternative approaches like 
determination letters documenting reasonable measures to combat a particular nuisance or 
source specific permit modifications addressing particular nuisance issues would be more 
effective. 

42. Wl, W2A, W4A, W4B 
A Best Work Practices Order needs to provide more binding assurances to the source than is 
provided in 340-208-0320 (1 ). It is important that sources are provided a level of relief 
from ongoing complaints and enforcement threats. Sources will not sign Best Work 
Practices Orders that allow the Department at any future time to require more measures. 

~. Wl 
Reasonably available controls considered for Best Work Practices must consider site 
specific factors, cost and the extent of the nuisance problem. 

Page 13 



Attachment C 
Hearings Officer Report 

44. 

45. 

46. 

47. 

48. 

49. 

50. 

Page 14 

W3A, W9A, W29 
The typical notice of noncompliance procedure has been effectively used to gain 
compliance. The NON process allows steps to be taken to address an alleged nuisance. 
Recalcitrant offenders can be penalized promptly but good faith responders are encouraged. 

W6A, W6B, W23 
It is totally unacceptable for the department to ask a company to reduce an odor by taking 
one or two inadequate steps, possibly contributing to a worsening of the airshed or leaving 
only a slightly reduced odor. The department should reserve the ability to revisit the 
adequacy of controls if they prove inadequate. A best work practices agreement should not 
shield a source from further enforcement actions unless or until the citizens making the 
complaint are satisfied that sufficient progress has been made toward abating the nuisance. 
To do otherwise would simply give an offending party a greater shield from liability than 
they would otherwise have in the absence of these rules. 

Wl4 
Any language that takes away the department's ability to continue to revisit a complaint is 
undesirable and should be removed. 

W6C, WlOB 
Retain the provision in the originally proposed draft in 340-208-0320 (1) that specifies the 
agreement will remain in effect unless or until the department determines that further 
reasonably available practices are necessary to reduce the nuisance. Retain the provisions 
in the revised proposal in -0320 (2), -0320 (3)(b) and-0320 (3)( c). Delete the provision in 
the revised proposal in-0320 (3)(a). 

W6D, W22 
Delete -0310(2) in the revised proposal and replace -0320 (b) with "The department 
determines the activities that were the subject of the agreement no longer occur and that 
agreed-upon emission levels are consistently met as demonstrated through monitoring." 
With this addition-0320(3)(c) becomes redundant and should be deleted. 

Wl2B, W13 
340-208-0310 (2) does not say clearly enough that a permitted release can still be 
considered a nuisance. This provision, -0310 (2), stands in contradiction to -0320 (3)(c) 
and will allow minimal reductions in odor to occur. 

Wl7, W29 
Subsection (2) provides that compliance with permit conditions or a Best Work Practices 
Agreement will constitute compliance with 340-208-0300, which prohibits nuisances. 
Similar protections should apply equally to 340-208-210, especially subsection ( 4). OAR 



51. 

52. 

53. 

54. 

340-208-0310 (2) should be modified to reflect this. 

W12B 
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The original proposed 340-208-0320 (1) should be retained but substituting "abatement" for 
"manage and reduce". Subsection (3)(a) makes no sense but the word "later" should be 
inserted between the words "established" and "in a permit". 

W8B 
Regarding 340-208-0320(3)(b) in the revised proposal: this focuses on when the activities 
no longer occur, but what about the instance where the complainer goes away? The 
language should be modified to say that the Department determines that the circumstances 
that originally warranted the agreement have changed. 

W6E 
It is a particularly offensive suggestion that if the complainant moves away, the Best Work 
Practices Agreement should end as well. People should not be forced out of their homes 
and then polluters allowed to continue freely. 

W6C, WlOB 
When a nuisance exists the rule should require an independent audit to prove that a 
chemical is absolutely necessary and that a better, safer alternative is not possible. The 
audit should be at the company's expense. 

55. W6D, W22, W25 
A provision should be added stating that all correspondence, documentation and data 
relating to this agreement are public information and will be readily available to the public. 

56. W23, W25 
The proposal for the Best Work Practices Agreement does not include any element of 
public participation. This is a fatal flaw and is significant because the offending party may 
achieve a benefit of finality and certainty by entering into a best work practices agreement. 
The victim and the public are not provided any assurance that the cure contemplated in the 
agreement will be effective. 

57. W13B 
The best work practices proposal satisfies no one. It will neither satisfy the complainer if 
the nuisance still exists nor the industry if you allow complainers to revisit the complaint if 
the best work practices do not work. Instead develop a process that results in a Nuisance 
Abatement Plan, which would have the following elements: 

1. Logging of nuisance complaints at a central location using a standard 
procedure. 
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58. 

59. 

60. 
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2. If complaints exceed some reasonable level, the creation of a specific nuisance 
project. 

3. Evaluate the complaints and determine ifit meets the criteria of Division 208 
to be a nuisance and to require action. Note: the public will be extremely 
disappointed if industry can hide a nuisance behind zoning or permitted 
release regulations! 

4. If it is determined by DEQ that a nuisance exists then start the NAP creation 
process: 

a. DEQ sets up a face to face meeting between the public and the polluter to 
discuss the issue. 

b. People identified by both the polluter and the public to participate in 
creating a NAP 

c. The group above meets, attempts to identify the problem, determines what 
might be measured to achieve success, and establishes goals. 

d. DEQ insures that the NAP is technically sound and meets the needs of 
both parties. 

e. Execute the NAP under DEQ supervision. 

f. Hopefully achieve success - but it is unlikely that all NAP will succeed, it 
will be a learning process for all. 

W27 
Have you consulted with attorneys on whether they feel that the Best Work Practices 
Agreement will be easier to fight in court than the existing nuisance laws? 

W8B 
In 340-208-0300(2), the final two words "this notice" are not clear to which notice it is 
referring. 

W26 
I am encouraged by the concept of the Best Work Practices Agreement (Section 340-208-
0320) that would have force of an order. This solves a very substantial problem with the 
current approach embedded in civil law. Even if parties can agree on their own now, even 
so far as a contract, remedy of a future violation of such agreement or contract could be 
sought only by one party suing the other for damages. Under current legal theory, a private 
aggrieved party cannot ask a court for enforcement of performance of the contract by the 
other party, even to things that were agreed to in the contract; a private party can only sue 
for damages incurred by non-performance. The effect of this is to return the whole matter 
back to where everything started in the absence of any private agreement or contract: suing 
for damages. The nuisance continues and nothing is ultimately resolved. 
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FUGITIVE EMISSION REQUIREMENTS 340-208-0210 

61. W17, W29 

62. 

63. 

64. 

65. 

OAR 340-208-0010 (1) includes "odor" as an air contaminant; however, subsection (7) 
defines odor to be an "air contaminant that affects the sense of smell." This creates a 
circular definition that can be resolved by striking odor from the definition of air 
contaminants in 340-208-0010(1). 

W2A, W4A, W4B, W18B, 
W28 

There appears to be a technical error in the proposed addition of the words "or odors" to this 
rule. The definition of fugitive emissions already includes odor. Therefore it is redundant 
to add the words "or odors" and would lead reviewing courts to extend the phrase to include 
something more than the use of the term "odor" in the definition of air contaminant. 

W6E, W23 
Do not take out the words "or odors" in outlining applicable fugitive emissions. 

W6E 
Regarding the suggested differentiation between odors and fugitive emissions, how can you 
separate them? They are not separate. 

ws 
Odor control rules are inappropriate for inclusion into the State Implementation Plan (SIP) 
because these are non-criteria pollutants. EPA cannot separate out particular words in 
approving a rule subsection for inclusion within the SIP. EPA suggests that a separate 
subsection be created. Is the intention to only control odors from buildings or equipment or 
are there other sources of odor intended to be controlled under this rule? 

66. W2B, W3C, W3D, W4B, 
W4D, W8B, W9B, Wl8B 

The inclusion of section (3) and ( 4) to the rule add nothing to improve protection of the 
environment. In fact they represent two parts of the same rule addressing the same thing as 
in sections (1) and (2). The provisions in the proposed nuisance rule will adequately 
address odor control without this additional confusing rule. 

67. Wl7, W29 
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68. 

The first sentence of subsection (3) is unclear because it is not evident what the Department 
would be seeking when bringing a "facility into compliance". Suggest the following 
modification: 

When fugitive emissions as odors escape from a building or equipment in such a 
manner and amount as to create a nuisance or to violate any regulation, the 
department may order the owner or operator to mitigate or eliminate the nuisance or 
to bring the facility into compliance. 

W8B 
Adopting an approach for odors that is just like fugitive emissions is not workable and 
ignores the whole concept of odors. The language in ( 4) would make it risky to drive a 
diesel engine car. Also, odors by their definition are already airborne, so how does the 
source "prevent odors from becoming airborne?" 

69. Wl7, W29 
Proposed section ( 4) is overbroad. Odors are by definition airborne and as drafted this 
provision would require virtually every outdoor activity to have "reasonable precautions" to 
prevent any odors, noxious or pleasant from becoming airborne. The Department should 
describe the odors it is restricting and establish clear grounds for compliance. 

70. W3B, W8A 

71. 

72. 

73. 

The proposed wording in section 1 is over broad and creates a practical impossibility. The 
department can accomplish its goal more straightforwardly by drawing a direct connection 
between the control and removal of air contaminants and the emission of those 
contaminants to the open air. 

W13A 
The use of the word "practicable" without a definition opens the barn door to any polluter. 
The term must be defined in the rule. 

W4C, W18A 
Unless "reasonable precautions'', as used in section (4), are defined specifically within the 
rules, the rules will be inconsistently applied. The examples provided do not give enough 
specific guidance to effectively implement the regulatory intent ofthis section. 

W13A 
The fugitive emission requirements are relatively useless as a business would only have to 
put a cover, blower or duct on a pollution source to avoid the requirements. 

74. W6C, WlOB, W12B 
Add to the defmition of fugitive emissions the phrase "or the emission of any unfiltered 
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MASKING OF EMISSIONS 340-208-0400 

75. W5 

76. 

EPA suggests adding a prohibition against the masking of emissions to also avoid 
compliance with regulations and requirements. 

W6A 
The provision to prevent masking of emissions is encouraging. 

PARTICULATE MATTER SIZE STANDARD 340-208-0450 

77. W20 
There is no practical, objective or definitive method currently available to demonstrate 
compliance. We understand that studies using particle fallout buckets for measuring offsite 
deposition of particulate >250 microns are almost always inconclusive. Particulate matter 
captured in buckets of water cannot be accurately measured for size nor can they be 
analyzed to accurately identify sources. 

78. W2A, W2B, W3C, W4A, 
W4B,W9B, W20, W24 

The proposed rule extends a prohibition on emitting larger particles (> 250 microns) from 
landing on another's property from nine counties to statewide applicability. Current rules 
allow the imposition of TACT whenever there is documentation of a nuisance and provides 
a means to address this issue. The proposed rule can result in a source being penalized 
regardless of whether the particulate emitted is causing a substantial or unreasonable impact 
and regardless of the measures taken by the source. The rule should be deleted or include a 
"reasonableness" component. 

79. W9B 
The prohibition on 250-micron particulate deposition appears inconsistent with limiting 
nuisance to substantial and unreasonable interference with the use and enjoyment ofland. 
While the proposed standard may articulate the common law standard for trespass, the 
Department may wish to eliminate any potential that it could be drawn into issues of 
trespass law. 
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80. W2A, W3A, W3B, W3C, 
W3D, W4A, W4B, W8A, 
W9A, W9B, W28, W29 

The 250-micron rule creates a class of pollutant with no applicable standard or assumes that 
any non-zero number is unreasonable and does not consider whether a nuisance has been 
created. Any impact from large particulate can be best addressed through the nuisance rule. 
The existing rule actually limits the Department's ability to deal with a condition, which 
may create a nuisance with various particulate sizes. This rule should be deleted. 

81. W4C, W9B, Wl8A, Wl8B 
The language as proposed could easily cause unintended consequences as routinely 
encountered wind events could transport naturally exposed dry or sandy soil conditions or 
even pine needles or leaves leading to deposition on neighboring property. If the rule is 
adopted as written, the majority of oceanfront property owners in Oregon could bring 
nuisance complaints against their neighbors for blowing sand. 

82. W9B 
Particulate matter greater than 250 microns appears to have no connection to the 
improvement ofrecognized air quality standards, which are usually associated with smaller 
particulate. The department should reevaluate the appropriateness of the 250-micron 
limitation. 

83. W6E, W22 
The definition of particulate should cover particulates from 250 down to 2.5. Particles 
smaller than 250 microns can accumulate in sufficient quantity to cause a nuisance. 
Furthermore, if the particles contain toxic substances they can also pose a health risk. 

84. WI 

85. 

86. 
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The 250-micron rule provides little protection from particle fallout, as larger particles are 
unlikely to be transported by the wind. Most particle fallout subject to wind borne travel 
will be smaller than 250 microns and could be better addressed through the nuisance rule. 

W3D, W4D 
Changing the rule to require an observable deposition does not address our concerns, 
because ifthe deposition were not observable, then there could never be a violation anyway. 

W23 
The agency's discretion will be exercised reasonably to determine when an "observable 
deposition" has occurred. There will be no greater risk of uncertainty in this provision than 
there will be in the section on best work practices under 340-208-0320. 
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87. W3D, W4D 
If the Department insists on keeping this antiquated rule, it should be rewritten in one of 
two ways. One would be to add language to make the rule consistent with the nuisance 
requirements, since it is a restatement of the nuisance prohibition. The second proposal 
would be to add language to make this rule consistent with the approach used in OAR 340-
208-0210(1) where the Department may order the owner/operator to take reasonable 
measures to minimize or eliminate the source of the emissions. 

88. W6A 
The rule on prohibiting emissions of large particulates is encouraging and commenter 
strongly objects to eliminating the 250-micron standard. 

ODOR CONTROL MEASURES 340-208-0550 

89. WI, W3B, W4A, W9A 

90. 

It is burdensome and unreasonable to set incinerator and afterburner operating parameters 
for odor control systems that are more appropriate for VOC control systems. Odor control 
systems, based on sound engineering design, that can be employed to control odors using 
less than the "highest and best practical treatment currently available" should be allowed. 
The goal should be nuisance abatement and not emission reductions. The rule should be 
deleted. 

W2A,W4A 
The "highest and best" portion of the rule is unnecessary given the TACT rule in Division 
226. The incinerator/afterburner portion of the rule is antiquated and reflects equipment no 
longer in use. 

COMMENTS ON THE PROCESS 

91. W2A 

92. 

93. 

The department should withdraw the rulemaking so as to allow the opportunity to work 
with affected sources to gain consensus about a practical means of approaching nuisance 
issues in Oregon. 

W3B 
Considering the scope of anticipated rule changes, the rule should be re-proposed rather 
than being issued as final. 

W3C, W9B 
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94. 

The continuing opening and productive dialogue is greatly appreciated. 

W6C, WlOB 
The process has been flawed in that we did not have sufficient notice of the rule change to 
prepare testimony. Although we have twice submitted written comments, industry 
representatives have been able to insert language that is obviously not in the public interest. 
We would like to have a public hearing on the rule. 

COMMENTS ON OTHER RULES 

95. Wl4 
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In addition to 340-208-0570, emissions from ships, the Department should also regulate 
emissions from locomotives, which are also a problem in NW Portland. 
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GENERAL COMMENTS ABOUT THE RULES 

1. 

Whose Comment 

W6A, W7, Wll, W12A, 
Wl3, Wl4, W15, W16 

We write to voice our strong concerns about air quality in our homes in NW Portland, being 
periodically invaded with noxious burnt odors that may be indicative of any of a number of 
hazardous air pollutants including metals. The odors get so bad at times as to interfere with 
our use of the public sidewalks and roadways in the neighborhood. The frequency and 
uncertainty of the odor events make it impossible for residents to rely on outdoor ventilation 
to cool their homes in the summertime. People also report headaches and sore throats. We 
cannot stress enough the need for tough, enforceable air quality nuisance control rules. 

The Department has developed and implemented several programs designed to improve air 
quality. As a result, emissions from a variety of sectors, including industrial, have been 
reduced and air quality has improved Nonetheless, we recognize that continuing 
challenges remain, among them addressing the impact of toxic air contaminants. The 
Department has implemented elements of the federal air toxics program in the state and 
recognizes that further work is needed With the assistance of citizens and businesses, the 
Department is developing a toxics reduction program tailored to the Oregon's 
circumstances. The Department encourages the commenters to participate in the 
development of this program. 

The proposed nuisance rules clarifj; the Department's ability to address certain air quality 
issues. Nuisance as an air quality improvement tool is, however, inherently limited and is 
not effective for addressing general air quality concerns raised by nonspecific complaints. 
Where several sources create pollution, no one of which alone causes harm, it is difficult to 
assign responsibility for any harm caused by the cumulative effects of the pollution. 
Moreover, nuisance actions are a case-by-case, one-shot action, aimed to resolve a 
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particular problem. 

2. W6C, WlOB 

3. 

We are concerned about our health and the health of our children. We do not know the 
consequences of breathing the 34 HAPs the foundry, for example, is permitted to emit. We 
do know that the HAPs we have monitored are extremely dangerous. It is unreasonable to 
expect neighbors to bear this burden of pollution year after year to save the company the 
expense of modernizing a very old plant. 

The Department is also concerned about the health of people in the community. The 
Department's air toxics program, not the nuisance rule, will be the most effective in 
addressing these concerns. Over the past year the Department has been monitoring for 
hazardous air pollutants at.five sites in Portland and will now use those results to 
describe the potential for health effects from these pollutants in those neighborhoods. 
None of the hazardous air pollutants measured at levels that would cause health 
concerns in NW Portland can be attributed solely to ESCO. Many of the hazardous air 
pollutants emitted by ESCO were measured at similar concentrations at all of the 
Portland monitoring sites, all below a level of concern for health safety. Information like 
this is essential to targeting pollution reduction ~fforts where they will make the greatest 
improvements in air quality. We are continuing our efforts to build a state air toxics 
program based on people within communities working together to resolve health 
concerns. These community-based programs will only make good decisions about 
pollution reduction strategies if they rely on good scientific information, like that 
provided by monitoring the air that people breathe. 

W6C, WlOB 
Many types of fugitive emissions from these nearby facilities are not dissimilar to open 
burning, e.g., the pouring of molten metal poured into low level radioactive sand molds 
treated with a resin material. There is no attempt to control these emissions. 

The Department disagrees. These two processes are dissimilar. Open burning is the 
combustion of waste products for the purpose of disposal. The foundry process involves 
pyrolization for the purpose of casting of materials. The process is subject to the controls 
outlined in the permit/or the facility. 

4. W3D, W4D 
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AOI understands the intent of the proposed action is to clarify and simplify the existing 
nuisance rules and not to create new regulatory requirements or authorities. It is also 
apparent that some parties wish to use the nuisance rules to combat hazardous air pollutants 
when this issue will be addressed more comprehensively in the program proposed by the 
HAP Consensus Group. The agency should more clearly state the intent and scope of these 
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6. 

rules so as to avoid ambiguity in their application. 
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The Department agrees that hazardous air pollutants will be comprehensively addressed 
under the air toxics program but disagrees with the need to establish an intended scope for 
the nuisance rules outside of the rule language itself Establishing the criteria for 
determining a nuisance is the mechanism for guiding the scope of the rule's application. It 
is impossible to know beforehand the full range or limitation of future applicability because 
each nuisance case is fact-specific. As the court noted in Gronn v. Rogers Construction, 
Inc., "what is a reasonable use and whether a particular use is a nuisance cannot be 
determined by any fixed general rules, but depend upon the facts of each particular case, 
such as location, character of the neighborhood, nature of the use, extent and frequency of 
the injury, the effect upon the enjoyment of life, health, and property, and the like. " 

The commentor notes correctly that there will be more effective and proactive methods to 
control toxic air contaminants through the developing Air Toxic Pollutants Program. But 
the functional limitations inherent in nuisance law do not necessarily preclude its use in 
abating the harm associated with toxic air contaminants. For example, consider several of 
the cases successfully brought by farmers and orchardists against aluminum smelters 
requiring control of fluoride emissions from their facilities. In these cases, the plaintiffs 
prevailed because they were able to demonstrate an unreasonable and significant harm 
from the deposit of this toxic air contaminant on fruit trees and forage grasses. 

W4B 
The proposed rule that prohibits a nuisance establishes a process that we believe is 
fundamentally unfair and, importantly, unworkable. 

Nuisance law admittedly has its limitations. This is why Congress and most states adopted 
statutes to address problems created by pollution. Still, existing statutory law is not, and 
probably cannot be, entirely succes;,ful in addressing all nuisance conditions caused by 
pollution. Prohibitions against nuisance are in existing rules. The proposed rule contains 
criteria that are well within the common law for determining nuisance conditions. The 
proposed Best Work Practices Agreement provides an additional option not otherwise 
available in the usual nuisance abatement action. The Department has considered many 
concerns raised by commenters about the feasibility of the process associated with 
developing an Agreement and has incorporated many of those comments into the proposed 
rule to make it more fair and workable. 

WlOB 
I am only a citizen, not a scientist or politician or government employee so I need simple 
and effective tools to be able to give feedback to the appropriate agency when I am affected 
by bad air quality as I have been so much this summer. I understand industry's wish for 
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less regulation, however, there has to be a counter-balance to represent the needs of the 
ordinary citizen who must live with industrial outputs that can affect both quality of life, 
esthetically, and can potentially cause ill-health as well. 

The Department appreciates that citizens are not experts on all matters that come before 
the Department for rulemaking. Comments of a general nature that express a desire, a 
direction or a goal are also helpful in crafting an effective rule. 

The legislature has directed the Department to implement the state's policy to "restore and 
maintain the quality of the air resources of the state in a condition as free from air pollution 
as is practicable, consistent with the overall public welfare of the state. " The Department 
believes this rulemaking is a balanced approach to a challenging problem. It reflects the 
expertise and judgment of environmental staff, tempered by the comments and concerns 
raised by citizens and business interests. 

7. W2A, W4A 

8. 
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It is not clear that the legislature has granted DEQ authority to address private nuisances 
involving a limited number of parties. The authority to regulate nuisances arises from the 
definition of air contaminants (ORS468A.005) that are described as substances that 
"interfere unreasonably with enjoyment oflife and property throughout such area of the 
state as shall be affected thereby." "Area of the state" is defined in the statute as a specific 
geographical area designated by the EQC. The definition does not authorize DEQ to 
address nuisances that apply on a limited basis or in areas that have not been specifically 
designated by the EQC. 

The Department disagrees. The argument requires a very narrow reading of the definition 
of "area of the state" that ignores historic precedent (see response to Comment 8) and 
would preclude the operation of long standing air pollution prevention programs like 
Prevention of Significant Deterioration. Furthermore, ORS 468A. 025 directs the 
Commission to establish standards for air purity and emission standards for the entire state 
or an area of the state differentiating "between different areas of the state, different air 
contaminants and different air contamination sources or classes thereof" The 
Commission, through the Department, may then establish conditions for operation based on 
claims of nuisance in selected and limited areas of the state. 

W17, W29 
We are concerned that the Department's modifications to nuisance law may create 
constitutional questions. Determination of whether an activity results in "substantial and 
unreasonable" interference with a private or public right is generally a question of fact, 
often subject to decision by a jury in a civil action for nuisance. The proposed rules 
create civil penalties for a nuisance, in section 340-208-0300, while putting the fact-
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finding function into administrative hands. Similarly, the rules might violate the 
separation of powers doctrine because they might be read to impair common law 
nuisance remedies and defenses. Furthermore, under the Constitution the decision to 
impair a common law remedy must be left to the legislature, and then its powers are 
limited. 

Oregon historically addressed air quality problems, like many other pollution problems, 
through nuisance enforcement. Oregon's first statewide statute aimed at controlling air 
pollution was enacted in 1951. The statute authorized the state to institute legal 
proceedings to abate public nuisances created by air pollution, enforceable by penalties. 
This approach to controlling air pollution through nuisance actions continued for another 
ten years until the legislature enacted a new law authorizing the Sanitary Authority of 
Oregon to develop a general comprehensive plan for the control, abatement and 
prevention of air pollution throughout the state. The Department's authority to address 
nuisances follows.from the statutes governing air quality protection, and is not reliant on 
the common law. 

Although the legislature simultaneously repealed the 1951 provision declaring that air 
pollution is a public nuisance, that did not deny an opportunity for a nuisance claim. 
ORS 468.100 (4) expressly states that "the provisions of this section shall not prevent the 
maintenance of actions for legal or equitable remedies relating to private or public 
nuisances brought by any other person, or by the state on relation of any person without 
prior order of the commission. " Individuals may continue to bring either private or 
public nuisance suits if the EQC adopts the proposed rule. 

W27 
Have you considered or previously tried a rule that if you have a source causing a consistent 
nuisance to neighboring areas and the agency receives a specific number of calls/complaints 
within a determined amount of time and it is verified by the agency then the source is cited 
as a nuisance? 

Other agencies have developed rules that apply thresholds similar to that proposed by this 
commentor. We believe the proposed approach offers the greatest flexibility to ~ffectively 
address nuisances, which can be wide ranging in their nature and impact. The proposal to 
have a nuisance status triggered solely by a selected volume of complaints, leaves a source 
open to a campaign of harassment by individuals or groups and provides insufficient 
protection for individuals from an infrequent, significant, and unreasonable interference 
with their enjoyment of life and property. 

W2A 
The cost assumptions used by the Department to determine the fiscal impact are inaccurate. 
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The Department compiled the cost estimates in consultation with representative businesses 
that were similar to or had been subject to nuisance abatement actions. The Fiscal Impact 
Statement noted that a precise estimate is difficult because each case will vary based on the 
type and size of the facility and the nature of the nuisance. 

DEFINING NUISANCE 

11. W21 

12. 

The definition of nuisance is too broad. Without specific definitions of "odor" and 
"nuisance" every type of business activity would be open for atbitrary enforcement by the 
Department. The list of criteria for determining a nuisance does not define specific criterion 
to follow in making these determinations, making the final result based on no more than 
biased opinion. Test criterion has to be established regatding all odor emissions. 

The Department disagrees. The proposed definition of nuisance reflects Oregon case law. 
Although courts have ruled on nuisance cases for over 400 years, the legal concept of a 
nuisance remains imprecise because the test reflects a balancing of considerations peculiar 
to each case. According to nuisance law, each person is privileged, within reasonable 
limits, to make use of his own property for his own benefit, even at the expense of harm to 
his neighbors. The reasonableness of a person's conduct depends upon the circumstances 
and varies from case to case. The ultimate question is whether the challenged use is 
reasonable under the circumstances. The Department believes that the proposed criteria 
will sufficiently guide a reasonable person's judgment of the facts relating to nuisance 
cases presented to the Department. 

W3A, W4A, W9A, Wl8B, 
W29 

The definition of a nuisance must be modified to correctly state the law. Specifically, both 
public and private nuisances must be unreasonable and substantial to be classified as a 
nuisance. 

The Department agrees and will make the change. We are choosing to be consistent, but 
could be more stringent than common law. 

13. W6C, WlOB, Wl2B 
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Since the proposed definition is not the actual definition of nuisance, we propose from the 
American Heritage Dictionary, "A use of property or course of conduct that interferes with 
the legal rights of others by causing damage, annoyance or inconvenience." 
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The Department disagrees. The change in the definition of nuisance was originally 
proposed to correct legal deficiencies. The proposed definition incorporates the legal 
definition of nuisance developed in case law. 

W6D, W22 
We suggest a definition of nuisance closer to the May 16 draft: "Nuisance means unusual or 
annoying amounts of emissions traceable directly to one or more specific sources, resulting 
in interference with another's use and enjoyment of real property or the invasion of a right 
common to members of the general public." 

The Department disagrees. See the discussion above regarding definition of a nuisance for 
legal pwposes. 

W26 
The distinction between public and private nuisances is not relevant in the case of airborne 
contaminants, as any airborne discharge that leaves the airspace above a property becomes 
an intrusion into the public domain and potentially an expectation of the reasonable use of 
au. 

While both forms of nuisance inconvenience someone, they are different legal concepts. A 
public nuisance is a substantial and unreasonable interference with a right common the 
general public, while a private nuisance is a substantial and unreasonable interference with 
the use and enjoyment of one's land Air pollution may cause either a public nuisance, a 
private nuisance, or both. The nuisance rule could apply to both types of nuisance. 

Wl 
Definition of a nuisance also needs to quantify the difference between a public and private 
nuisance, including factors like the number of complaints, the duration of the incident, the 
intensity and verification of complaints by regulatory agency. 

The proposed definition of nuisance is taken from the common law. The difference between 
the two classes of nuisance is not necessarily related to the number of people affected but, 
rather, the nature of the nuisance itself The Department agrees that the proposed 
definition in OAR 340-208-0010 (6) is insufficient on its own to provide direction to staff or 
guidance to citizens or businesses as to what constitutes a nuisance. This is why we 
propose the criteria in 340-208-0310 to guide the staff in responding to a nuisance 
complaint. 

W20 
The proposed revision to the defmition of nuisance should include the reference to the 
source of the nuisance. 
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The Department disagrees. Nuisance law requires the complainant to show that a 
particular source is causing the harm. 

DETERMINING A NUISANCE 

18. W2A, W3A, W3B, W4A, 
W4B, W9A, W29 

Additional considerations should be used in determining whether a nuisance exists such 
as, geographic extent of impact, existence of cost effective controls, compliance with a 
permit, compliance with statutes or regulations, extent and character of the harm and the 
parties' ability to prevent or avoid harm. 

The Department agrees that there are many helpful in elements in the balancing used to 
determine a nuisance. This is why proposed OAR 340-208-0310 says "the department 
may consider factors including, but not limited to, the following:". However, for the 
reasons discussed below, compliance with statutes or regulations will not be a limiting 
factor. 

19. W2A, W3A, W3B, W4A, 
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W4B, W9A, W29 
Where a source has already complied with a specific standard directed at controlling 
emissions from a particular process, that process should not then be subject to additional 
controls under the nuisance program. We must assume that when DEQ adopts specific 
standards, these standards are intended to prevent "substantial and unreasonable 
interference" with public and private rights. The general nuisance rule should simply be a 
safety net to fill in any gaps not addressed by specific standards. 

The Department disagrees. First, it is erroneous to assume that specific standards adopted 
by the EQC are intended to prevent "substantial and unreasonable interference" with 
public and private rights. In many cases, standards are based on categorical controls that 
do not consider health or nuisance impacts. Even health-based standards may not be 
designed to address near-source impacts. Second, Oregon courts have upheld private 
nuisance claims against sources operating under a permit from the Department. The 
Oregon court of appeals has ruled that "conformance with pollution standards does not 
preclude a suit in private nuisance. " Lunda v. Matthews 46 Or. App. 701, 706-707 (1980). 
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W6A, W6C, W6E, WlOB, 
W12B 

Compliance with a permit should in no way exempt industry from the nuisance rule. 
Examples are evident where a facility in compliance with its permit can still be creating a 
nuisance. Delete the provision in proposed OAR 340-208-0310 (2). 

The Department agrees with this comment, but proposed OAR 340-208-0310(2) is not 
intended to protect permit holders from nuisance action as the commentor suggests. The 
Department will modifo the language to make it clearer. 

W23 
The Department has many programs mandated by federal law that are incorporated into 
permits. However, none of these standards is directly connected to a standard of 
"substantial and umeasonable interference with public and private rights." Therefore, the 
existence of a permit is not a legal defense to nuisance. 

The Department agrees with this comment. 

WI, W2A, W3A, W4A, 
W4B, W9A, W19, W29 

Definition of a nuisance needs to include site specific factors like zoning. Sources should 
be exempted if operating within substantive permit requirements and appropriately 
located in areas zoned for the use. 

The Department disagrees with this comment. Case law developed around nuisance 
complaints indicates that neither zoning nor compliance with pollutant standards 
provides an absolute defense against nuisance legal actions. 

W6C, W6D, W6E, WlOB, 
W12B, W14 

The criteria for a nuisance should not include "the suitability of each party's use and 
character of the locality." This places the burden entirely on the public affected rather than 
on the parties impacting the public and isn't acceptable. 

The Department disagrees. While several commenters believe this criterion to offer a 
defense against nuisance based on the source's zoning, it actually applies more broadly 
and fairly. The criterion requires a review of each party's use and its suitability to the 
character of the location. One result of this analysis could be that while a source of 
nuisance complaints was operating properly in its commercial or industrial zone, the 
complainants residing in their appropriately zoned residential area are nonetheless entitled 
to an expectation of property enjoyment suitable to residential areas. 
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25. 

26. 

27. 
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W23 
Oregon law establishes very clearly that "zoning is not an approval of manner of conducting 
business which causes private nuisance." Lunda v. Matthews 46 Or. App.701, 706-707 
(1980). 

The Department agrees and notes that this speaks directly to the comment above. 

W6A, W6B 
Evaluation of the true costs of a nuisance must also include not only the cost of controls but 
also the costs to the health and well being of people living near the polluter. For instance, a 
recent health survey indicated that residents of NW and SE Portland had significantly 
higher asthma rates than anywhere else in the state and higher than the national average. 

The Department agrees with this comment. Determining whether to require nuisance 
abatement involves balancing, among other things, the harm done compared against the 
cost of controls or shutting down a source. To the extent that these costs can be accurately 
characterized and specifically drawn to the cause of the problem, they can be included in 
any complaint for relief from suspected nuisances. 

W6E, W12B 
Do not include "geographic extent of impact" and "existence of cost effective controls" as 
criterion to determine a nuisance. These exclusions have been suggested by industry. This 
issue represents a serious public health matter and should not be treated as an inconvenience 
to industry. 

The Department disagrees. Regardless of who made the suggestion, the Department's goal 
in evaluating these comments is to develop an effective, enforceable rule. 

Both of these criteria are relevant to a complete balancing test for assessing a nuisance 
complaint. The geographic extent of the impact clearly affects how we would characterize 
the scope of the problem. Assessing the scope ofa problem is a first step in judging the 
seriousness of an issue and the total cost imposed on the public. Considering cost-effective 
controls is also time-tested in pollution control and nuisance determinations and 
contributes to a reasonable evaluation process for the Department. 

W6C, W6D, WlOB, W12B 
Retain the originally proposed criterion of "proximity to residential and commercial areas" 
and delete the criterion of "extent and character of the harm to complainants." The revised 
proposal appears to favor industry and makes it more difficult for DEQ to enforce any 
nuisance rule. Isn't the difficulty of legal enforcement supposed to be the reason for 
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changing the rule that is presently on the books - and not enforced? 

The Department disagrees. Physical proximity is not necessarily a compelling indicator of 
nuisance in and of itself The revised proposal offers considerations that are actually more 
central to the protection of people's use and enjoyment of their life and property, for 
instance, "number of people impacted" and "extent and character of the harm to 
complainants". The revised proposal offers a limited list of criteria that outlines the main 
elements of a balancing test required under nuisance law. 

It is true that an unclear policy on nuisance determination has prevented prompt action in 
some cases, however Department staff have field tested these criteria and found them to be 
very helpful in improving confidence in making a nuisance determination. 

W6D, W6E, W22, W25 
Add "toxicity of emissions" to the original list of criteria determining a nuisance. 

This is reflected in the criterion "the extent and character of the harm to the 
complainants. " 

W6A 
It is wrong to not consider harm on a smaller scale and to require a test that shows an 
extended area of harm before action can be taken. Our airshed is in the state it is because of 
a thousand small cuts of neglect and ignoring or not responding to complaints. No neighbor 
should be exposed to air toxics that will cause harm. 

The Department disagrees with the conclusion that the commentor has drawn from the 
listing of criteria for nuisance. Many factors must be considered in the evaluation process, 
any one of which is seldom conclusive. The determination of a nuisance does not require 
that an aggrieved action must score high on all factors, although that certainly strengthens 
the case. A demonstration of harm in a relatively small geographic area may be sufficient 
to prove a nuisance if other considerations are especially compelling. 

W12B 
How does one prove that his breathing is seriously compromised by nuisance dust or odor -
indeed, is that a necessity for constituting a nuisance, an annoyance or inconvenience? How 
better could DEQ determine what constitutes a nuisance? Do not consider extent and 
character of the harm but consideration of the parties' ability to prevent or avoid harm 
seems reasonable. Rewrite the criterion regarding number of people impacted to specify a 
compilation of complaints that specify frequency, duration, intensity and impacts on 
complainants, testing or monitoring, DEQ inspections or the use of odor contractors who 
might identify chemicals that cause objectionable smell. 
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Evidence can be presented anecdotally, but generally the case will be stronger and the 
likelihood of prevailing will increase if it is built on accurate, unbiased and documentable 
observation. Also, the more dramatic the action required by a source to abate a nuisance, 
the more strongly the case must be built on a compelling demonstration of harm. For 
instance, a cement plant was compelled to water roadways on its property upon a 
demonstration that blowing particulate on a nearby property interfered with the use of that 
land, while an aluminum plant was required to install extensive controls to reduce fluoride 
emissions following a demonstration that low levels of ambient fluoride was the sole cause 
of damage to agriculturally significant plants. 

The criteria concerning extent and character of the harm and number of people impacted 
are not meant to be unduly limiting. Again, they are factors to consider when confronted 
with the facts of a nuisance claim. They also serve to direct the Department's limited 
resources to addressing claims of the greatest seriousness. 

The Department disagrees with the suggestion that claims necessarily require testing, 
monitoring or the use of independent odor contractors. Requiring such conditions would 
serve to increase the expense and thus discourage steps to action. Conditions such as these 
would reduce flexibility in responding to legitimate claims to nuisance abatement and 
ignore that nuisance can take many/arms other than odor intrusions. 

W25 
The originally proposed list of criteria is preferable. The existence of any one factor should 
be sufficient to find a nuisance. The language should be amended to indicate that the list is 
disjunctive. 

The Department disagrees. The list of criteria for determining a nuisance is meant to 
reflect a balancing test that includes numerous considerations. While one factor may weigh 
strongly in the facts of a particular case, it may be irrelevant in another case. Nuisance 
determination will depend upon weighing numerous elements, including those listed in the 
proposed rule. 

W26 
More emphasis should be placed on prevention. Some nuisances are potentially a problem 
and government can order them abated prior to actual harm being endured. The section in 
340-208-0310 is heavy on actual harm and light on potential harm, in contrast to most 
current policy regarding nuisance abatement. 
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The Department disagrees. In common law action, the plaintiff bringing the case must 
establish the causation between the harm and the defendant's conduct. The Department 
intends to apply the nuisance rule to complaints that demonstrate actual harm. 

W23 
The organization of OAR 340-208-0310 is flawed in that it merges the distinct concepts of 
defining a nuisance and curing a nuisance. For instance, the suitability of each party's use 
criterion is not relevant, see Lunda v. Matthews. Even if a polluter is zoned and permitted, 
it may constitute a nuisance. Therefore, the suitability of an offending party's use to the 
locality should be considered only in terms of penalties assessed and mandated efforts to 
cure the nuisance and not to the determination of a nuisance itself. This language should be 
deleted and relocated, if at all, to another section on penalties. 

The Department disagrees. It is true that the process of a nuisance determination could 
occur in two steps: assessing the scope and nature of the intrusion and its effects, followed 
by assessing the cost of control and other mitigating factors on the source's behalf 
However, the Department believes that it is more efficient to combine the steps and 
consider all factors when making a declaration of nuisance. 

W24 
The revised proposal adequately addresses several of our concerns, particularly related to 
the criteria for determining when a nuisance exists and the details of the Best Work 
Practices Agreement. 

The Department appreciates the comments. 

W25 
The Bridgeview Community is a residential facility that serves as home for chronic 
mentally ill people. Earlier this year, another residential building nearby began operating an 
emergency diesel generator. The generator ran on a weekly basis, for about 20 minutes, for 
routine maintenance purposes. Depending upon the prevailing wind the Bridgeview' s 
interior would fill with exhaust fumes and, on occasion, set off the smoke alarms or cause 
an informal evacuation. We support D EQ' s effort to fashion a regulatory scheme that 
recognizes that urban nuisances can come from an otherwise unregulated, nonpermitted 
source and have unusual or armoying impacts upon the rights of residential neighbors. We 
are not confident that the revised proposal would allow the Department to address this 
situation quickly and with few staff hours involved. 

The situation described has elements that are very typical of the circumstances surrounding 
many of the nuisance complaints the Department receives and the rule was drafted to 
address. In this case, DEQfield staff responded to this complaint used the draft criteria as 
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a framework to guide evaluation of the nuisance. They concluded that the complaint was 
valid and the source was a nuisance. We believe the proposed rule will continue to provide 
a framework for staff around the state to promptly and effectively address nuisance 
complaints. 

PRESUMPTIVE COMPLIANCE 

36. W2A, W3A, W3D, W4A, 
W4B, W4D, W9A, W18B, 
W28, W29 

The current regulations, OAR 340-208-0510, contain an express statement that sources 
complying with industry specific standards are not subject to the county odor regulations in 
OAR 340-208-0550. By moving the nuisance rules from -0550 to -0300 without 
correspondingly moving the presumptive compliance regulation exposes industries having 
already installed reasonable levels of controls to defend those standards against nuisance 
complaints. These standards take into account the specific impact of particular industries 
and are necessarily a reflection of balancing impact and what is reasonable. While 
compliance with general standards may not be a defense against a nuisance claim, 
compliance with industry specific standards should presumptively be a defense to nuisance. 

The Department disagrees. The commentor incorrectly construes 340-208-0510 as 
exempting sources from a nuisance complaint if industry-specific standards are established 
and adhered to. Even if some of the rules in 340-208-0500 through-0630 relate to air 
contaminants that could create a nuisance does not necessarily extend this exemption to 
any nuisance action. A general prohibition on creating nuisances never existed in the 
region-specific rules. The commenter's proposed revision represents a substantial 
departure from a long-standing policy and ignores courts' opinions that nuisance issues 
may still be addressed with sources that comply with specific regulations and standard~. 

NUISANCE PENALTIES 340-208-0300(2) 

37. W2A, W3A, W4A, W4B, 
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W9A,W29 
Penalties should not be assessed from the date of the notice of a potential nuisance. The 
determination of what constitutes a nuisance is necessarily a difficult one. A source should 
not be penalized for arriving at a different subjective conclusion. In addition, a source can 
rarely abate a nuisance from the date of first notice. Issuing a penalty because the source 
believed that it was not a nuisance is not an appropriate means of responding to an issue. 
The proposal contradicts the department's guidance and procedure for enforcement of 
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violations. The lack of notice conflicts with ORS 468.126 and does not even allow for 
mailing and receipt by the alleged offender. 

The Department agrees with elements of this comment. The purpose of assessing civil 
penalties is to ensure that sources adhere to the state's environmental regulations. The 
Department has a progressive enforcement program that allows sources to come into 
compliance without being assessed penalties . . The Department's objective is to use civil 
penalties to compel a source to adopt abatement strategies. The Department also intends 
to convey to the source that bad faith efforts to abate the nuisance will not be tolerated, and 
that civil penalties will accrue in the face of continued nonperformance. We will make 
changes to the rule to incorporate these elements in the final drafl; 

W2A, W4A, W4B 
Penalties may not be appropriate in the case of a nuisance. The department should instead 
issue an order requiring an assessment of appropriate responses and require implementation 
within a reasonable time frame. 

The Department disagrees. Notice of noncompliance and other informal efforts will likely 
be the first stage of any effort to abate a nuisance. However, the issues represented by a 
complaint for nuisance can be as compelling as many other environmental matters and 
deserve the same level of attention. Informal approaches can still be employed but the 
potential for penalty enforcement must remain in order to make sure that the system is 
effective. 

W3B, W8A, W26 
The concept of "suspected" nuisance agrees more directly with the department's intent for 
work practices orders and preliminary investigations into whether or not a nuisance exists. 
Suggest deleting the word "potential" and replacing with "suspected". 

The Department agrees and will make the change. 

BESTWORKPRACTICESAGREEMENT 

40. W2A, W3A, W4A, W4B, 
W9A, W29 

The best resolution of any suspected nuisance is through cooperative efforts. The 
requirement that a source enter into a permanent enforcement order in order to have a 
defense against penalties is antagonistic. The Best Work Practices Order proposal may 
have initial appeal but has three serious problems: 1) Reliance on additional formal 
enforcement orders when such mechanisms are already available; 2) tying the orders to 
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formal enforcement; and 3) creating orders that run forever. The proposed Best Work 
Practices Order is unnecessary and is unreasonably harsh. 

The Department disagrees. Entering into an agreement is completely voluntary so anyone 
who views it as too harsh can consider other options. We view this as a midway approach 
between a wholly informal process for resolution and a typical enforcement procedure. 
Department field staff have worked with sources of complaints on a number of occasions to 
resolve issues raised by their operations and have often met success with this level of 
interaction. Not all cases lend themselves to this approach and nuisance enforcement can 
prove particularly demanding. The Best Work Practices Agreement outlines a process that 
combines elements of these other approaches. Backing up these agreements with a formal 
enforcement process is important under these circumstances where a wholly voluntary 
nuisance abatement has not been achieved. 

The Department will propose changes to the Best Work Practices Agreement that outline 
how the Agreement can be terminated ifsuperceded by other circumstances such as 
incorporation into a permit. 

W2A, W3A, W4A, W4B, 
W29 

Although a "safe harbor" is appealing tying it to an enforcement order doesn't make sense 
and ultimately discourage cooperation with the department. An order will be construed as 
an admission of noncompliance that can be used by third parties in furthering their own 
civil actions against the source. In addition, we are unaware of other precedent where the 
department requires a source that has not been determined to be in violation of any rule to 
enter into an order so as to avoid enforcement. Less formal alternative approaches like 
determination letters documenting reasonable measures to combat a particular nuisance or 
source specific permit modifications addressing particular nuisance issues would be more 
effective. 

The Department disagrees. A "safe harbor" can represent a significant value to an entity 
that is the source of nuisance complaints and the Department is unwilling to cede that value 
without ensuring that public rights are still being protected. The possibility that an 
agreement could be used in a third party action is eliminated if the agreement effectively 
addresses the nuisance and the source is complies with its elements. No court would order 
action against a source that is already moving forward with an effective plan to address the 
problem. 

The Department may still use less formal measures to abate nuisances when, in its 
judgment, the opportunities for success are high. The Best Work Practices Agreement 
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provides more structure, certainty and enforceability when the problems are not so easily 
resolved 

Wl, W2A, W4A, W4B 
A Best Work Practices Order needs to provide more binding assurances to the source than is 
provided in 340-208-0320 (1 ). It is important that sources are provided a level of relief 
from ongoing complaints and enforcement threats. Sources will not sign Best Work 
Practices Orders that allow the Department at any future time to require more measures. 

If the source agrees to a Best Work Practices Agreement both the source and the 
Department are motivated to promptly address the problems that gave rise to the 
complaints. The source wants to be free of complaints and enforcement threats and the 
Department wants to close files with a resolution. The Department has extensive 
experience providing technical assistance to enable sources to meet environmental 
requirements in the most effective way possible. 

Wl 
Reasonably available controls considered for Best Work Practices must consider site 
specific factors, cost and the extent of the nuisance problem. 

The Department agrees with this comment. As noted earlier in the discussion on criteria 
for nuisance, the cost of controls is a factor considered in concert with all the other 
elements of the case. 

W3A, W9A, W29 
The typical notice of noncompliance procedure has been effectively used to gain 
compliance. The NON process allows steps to be taken to address an alleged nuisance. 
Recalcitrant offenders can be penalized promptly but good faith responders are encouraged. 

The Department agrees and there is nothing in the proposed rule to prevent this approach 
from being used. But it may not be the best approach in all situations. The Best Work 
Practices Agreement represents an additional tool for ensuring success. 

45. W6A, W6B, W23 
It is totally unacceptable for the department to ask a company to reduce an odor by taldng 
one or two inadequate steps, possibly contributing to a worsening of the airshed or leaving 
only a slightly reduced odor. The department should reserve the ability to revisit the 
adequacy of controls if they prove inadequate. A best work practices agreement should not 
shield a source from further enforcement actions unless or until the citizens making the 
complaint are satisfied that sufficient progress has been made toward abating the nuisance. 
To do otherwise would simply give an offending party a greater shield from liability than 
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46. 

they would otherwise have in the absence of these rules. 

An agreement can always be revisited if the Department determines that the nuisance has 
not been adequately addressed by controls, perhaps if better reasonably available control 
options become available over time. The Department agrees that there is little value in 
obtaining an agreement that is not effective in producing results. Such a development 
would be extremely wasteful of scarce Department resources. This need to efficiently 
deploy staff effort to promptly resolve these issues is a strong motivating force underlying 
these rule proposals. 

In matters such as these, which are typically complaint driven, the Department has relied 
upon citizens feedback to ensure that the problem has been resolved. The Department 
will continue to consult with citizens under the new program. 

W14 
Any language that takes away the department's ability to continue to revisit a complaint is 
undesirable and should be removed. 

The Department agrees that it would be an unacceptable result !f the proposal resulted in 
a continuing nuisance and reasonable measures were available but not deployed to abate 
the nuisance. 

47. W6C, WlOB 
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Retain the provision in the originally proposed draft in 340-208-0320 (1) that specifies the 
agreement will remain in effect unless or until the department determines that further 
reasonably available practices are necessary to reduce the nuisance. Retain the provisions 
in the revised proposal in-0320 (2), -0320 (3)(b) and-0320 (3)( c ). Delete the provision in 
the revised proposal in-0320 (3)(a). 

The original language in -0320(1) was moved to (3)(c) to combine all references in the rule 
that affect the term of the Best Work Practices Agreement. The Department agrees with the 
commentor to retain the three cited provisions. The Department disagrees with the 
comment to delete -0320(3)(a). This subsection provides that an agreement will be 
superseded by conditions and requirements established in a permit as outlined in -0320(2), 
a provision that the commentor otherwise supports. 
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48. W6D, W22 

49. 

50. 

51. 

Delete -0310(2) in the revised proposal and replace -0320 (b) with "The depmtment 
determines the activities that were the subject of the agreement no longer occur and that 
agreed-upon emission levels are consistently met as demonstrated through monitoring." 
With this addition-0320(3)(c) becomes redundant and should be deleted. 

The Department disagrees. The subsection in -0310(2) specifies the extent to which an 
effective Best Work Practices Agreement will shield a source from further action addressing 
a nuisance. This is an important element to make the agreement attractive to sources. The 
shield when it exists will reflect the result of an effective abatement program. We believe 
that we .can create an agreement that will marry these elements of providing certainty to the 
source and relief for the public. 

The Department also disagrees with the suggestion to add the provision requiring 
monitoring. While some sources of nuisance may be responsive to a monitoring network, 
most will not. It would be inappropriate to always require monitoring when other less 
expensive and more appropriate techniques are available to determine if the nuisance has 
been abated. 

Wl2B, W13 
340-208-0310 (2) does not say clearly enough that a permitted release can still be 
considered a nuisance. This provision, -0310 (2), stands in contradiction to -0320 (3)( c) 
and will allow minimal reductions in odor to occur. 

The Department will clarifj; that compliance with specific permit conditions that effectively 
address the source of the nuisance will be considered as indicating compliance with the 
nuisance rule. 

Wl7, W29 
Subsection (2) provides that compliance with permit conditions or a Best Work Practices 
Agreement will constitute compliance with 340-208-0300, which prohibits nuisances. 
Similar protections should apply equally to 340-208-210, especially subsection (4). OAR 
340-208-0310 (2) should be modified to reflect this. 

The Department disagrees. Not all violations of 340-208-02 J 0 will be themselves a 
nuisance. To the extent that they are determined to be nuisances in violation of-0210, a 
folly implemented Best Work Practices Agreement will be sufficient. The provisions in 
subsection (2) would apply in that case anyway. 

W12B 
The original proposed 340-208-0320 (1) should be retained but substituting "abatement" for 
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"manage and reduce". Subsection (3)(a) makes no sense but the word "later" should be 
inserted between the words "established" and "in a permit''. 

The Department agrees to make the changes regarding "abatement" in the interest of 
maintaining consistent phrasing throughout the rule. However, we want to make it 
clear that nuisance abatement does include reducing, but not necessarily eliminating, 
the emissions associated with it. Factors such as the cost and availability of controls, 
plus other mitigating factors, may indicate that complete eradication of the problem 
emissions is inappropriate. 

The Department will also agree to make the other recommended change to add clarity to 
the passage. 

W8B 
Regarding 340-208-0320(3)(b) in the revised proposal: this focuses on when the activities 
no longer occur, but what about the instance where the complainer goes away? The 
language should be modified to say that the Department determines that the circumstances 
that originally warranted the agreement have changed. 

The Department disagrees. While a complaint may be initiated by one or more individuals, 
the continuance of any action is not contingent on the continued presence of those 
individuals. The agreement to abate the nuisance is based on the test of what a reasonable 
person balancing a number of competing concerns judges to be a significant and 
unreasonable interference with the enjoyment of life and property. The final determination 
is not dependent upon the opinion or the continued presence of the complaining individual 
in order to remain in effect. 

W6E 
It is a particularly offensive suggestion that if the complainant moves away, the Best Work 
Practices Agreement should end as well. People should not be forced out of their homes 
and then polluters allowed to continue freely. 

The Department agrees. See response to Comment 52. 

W6C, WlOB 
When a nuisance exists the rule should require an independent audit to prove that a 
chemical is absolutely necessary and that a better, safer alternative is not possible. The 
audit should be at the company's expense. 

The Department disagrees with adding this as a requirement. Nuisance can take many 
forms and not all of them are chemically based Often, though, the first step in addressing a 
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nuisance complaint is to take stock of an operation. Audits can be usefal tools in breaking 
down the steps in a process and identifying where practices lead to nuisance issues. The 
Department has used this technique with a number of sources. This approach sometimes 
results in improvements in process and the final product while reducing environmental 
pollutants and sometimes costs. Audits will be considered to resolve nuisances where 
appropriate. 

55. W6D, W22, W25 
A provision should be added stating that all correspondence, documentation and data 
relating to this agreement are public information and will be readily available to the public. 

All records are public records and are available for public review pursuant to ORS 
192.420. A specific provision to this effect in this rule is unnecessary. 

56. W23,W25 

57. 

The proposal for the Best Work Practices Agreement does not include any element of 
public participation. This is a fatal flaw and is significant because the offending party may 
achieve a benefit of finality and certainty by entering into a best work practices agreement. 
The victim and the public are not provided any assurance that the cure contemplated in the 
agreement will be effective. 

The Department agrees and will add a provision to require a consultation with the affected 
public when developing a Best Work Practices Agreement. 

Wl3B 
The best work practices proposal satisfies no one. It will neither satisfy the complainer if 
the nuisance still exists nor the industry if you allow complainers to revisit the complaint if 
the best work practices do not work. Instead develop a process that results in a Nuisance 
Abatement Plan, which would have the following elements: 

1. Logging of nuisance complaints at a central location using a standard 
procedure. 

2. If complaints exceed some reasonable level, the creation of a specific nuisance 
project. 

3. Evaluate the complaints and determine ifit meets the criteria of Division 208 
to be a nuisance and to require action. Note: the public will be extremely 
disappointed if industry can hide a nuisance behind zoning or'permitted 
release regulations! 

4. If it is determined by DEQ that a nuisance exists then start the NAP creation 
process: 
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58. 

59. 
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a. DEQ sets up a face to face meeting between the public and the polluter to 
discuss the issue. 

b. People identified by both the polluter and the public to participate in 
creating a NAP 

c. The group above meets, attempts to identify the problem, determines what 
might be measured to achieve success, and establishes goals. 

d. DEQ insures that the NAP is technically sound and meets the needs of 
both parties. 

e. Execute the NAP under DEQ supervision. 

f. Hopefully achieve success - but it is unlikely that all NAP will succeed, it 
will be a learning process for all. 

Many of the elements offered by the commentor are components of the proposed Best Work 
Practices Agreement. The Department disagrees, however, with the proposal to establish a 
threshold that predetermines a nuisance. While a catalogue of complaints helps to build a 
history that this event is not infrequent or a single occurrence, an effective nuisance 
program cannot be forced to move forward on the basis of a persistent complainer pushing 
for action on what is otherwise not a nuisance. Neither should a person suffering 
significant harm be forced to endure the nuisance while complaints accumulate toward a 
preordained threshold 

The Department will commit to consult with the complainants throughout the process but 
cannot guarantee the level of direct involvement that the commentor suggests. The 
Department is acting as an agent enforcing its rules on behalf of the complainant to resolve 
the nuisance. Although there may be circumstances that warrant the direct and continuous 
involvement that the commentor proposes, there may also be instances where that level of 
contact is unwarranted, undesired or counterproductive. 

W27 
Have you consulted with attorneys on whether they feel that the Best Work Practices 
Agreement will be easier to fight in court than the existing nuisance laws? 

The Department has consulted with attorneys from the Department of Justice and DEQ 's 
enforcement section. We believe that the Best Work Practices Agreement will be easier to 
enforce than a typical nuisance case because the elements of compliance and infraction will 
be easier to determine. 

W8B 
In 340-208-0300(2), the final two words "this notice" are not clear to which notice it is 
referring. 
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This subsection is about the notice the Department provides to sources suspected of 
creating a nuisance. There is no other reference to a notice and the Department does not 
feel it necessary to burden the subsection with further references to the main point of the 
subsection. 

W26 
I am encouraged by the concept of the Best Work Practices Agreement (Section 340-208-
0320) that would have force of an order. This solves a very substantial problem with the 
current approach embedded in civil law. Even if parties can agree on their own now, even 
so far as a contract, remedy of a future violation of such agreement or contract could be 
sought only by one party suing the other for damages. Under current legal theory, a private 
aggrieved party cannot ask a court for enforcement of performance of the contract by the 
other party, even to things that were agreed to in the contract; a private party can only sue 
for damages incurred by non-performance. The effect of this is to return the whole matter 
back to where everything started in the absence of any private agreement or contract: suing 
for damages. The nuisance continues and nothing is ultimately resolved. 

The Department agrees that the Best Work Practices Agreement offers a more conclusive 
resolution than can sometimes be found under typical private nuisance suit actions. 

FUGITIVE EMISSION REQUIREMENTS 340-208-0210 

61. W17, W29 

62. 

OAR 340-208-0010 (1) includes "odor" as an air contaminant; however, subsection (7) 
defines odor to be an "air contaminant that affects the sense of smell." This creates a 
circular definition that can be resolved by striking odor from the definition of air 
contaminants in 340-208-0010(1). 

The Department disagrees. The definition of "air contaminants" in the rule is precisely 
that found in ORS 468A. The definition of odor in the rule is a refinement to the list of to­
be-regulated air contaminants, adds to the understanding of the term and is not circular. 

W2A, W4A, W4B, W18B, 
W28 

There appears to be a technical error in the proposed addition of the words "or odors" to this 
rule. The definition of fugitive emissions already includes odor. Therefore it is redundant 
to add the words "or odors" and would lead reviewing courts to extend the phrase to include 
something more than the use of the term "odor" in the defmition of air contaminant. 
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65, 
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While the rule is entitled "Fugitive Emissions" and one can explore the interlocking layers 
of definition to ultimately conclude that odors can be regulated as well, it is not perfectly 
clear, This is re.fleeted in uncertainty by staff as to whether this rule can be directed to 
fugitive odor emissions, a confusion that is exacerbated by section (2) which highlights 
work practices relating to controlling .fugitive particulate emissions, The Department 
originally proposed adding the words "or odors" to clarifj; that fugitive emissions include 
odors, 

Given that attorneys representing business interests have noted that odors are covered by 
the scope of this rule and can be addressed as fugitives, the Department will withdraw from 
consideration the originally proposed revision including the proposed sections 3 and 4 in 
the interim draft Returning to the original language still confers some advantages to 
environmental protection While nuisance odors will probably be better addressed under 
the proposed nuisance rules, the current rules in 340-208-0200 through -0210 also cover 
additional circumstances that cannot be otherwise addressed under nuisance, This 
approach also retains the advantage of continuing the protection provided by this rule 
within the State Implementation Plan While EPA argues (Comment 65) that odors per se 
are not criteria pollutants, odors typically are associated with criteria air pollutants like 
volatile organic compounds and particulate matter and could be considered appropriately 
for control under the SIP , 

W6E, W23 
Do not take out the words "or odors" in outlining applicable fugitive emissions, 

The Department agrees that adding the term clarifies the extent of scope intended by this 
rule, However, keeping the original language retains advantages in regards to certain 
types of infractions, The Department is confident, given an agreement by business interests 
that odors are included within the current language that the rule provides the 
environmental protection intended by the original rule language, 

W6E 
Regarding the suggested differentiation between odors and fugitive emissions, how can you 
separate them? They are not separate, 

The Department disagrees, Fugitive emissions can take a number of forms and could 
include particulate matter, which may have an odorous component, or gases, which may 
not be odorous, 

W5 
Odor control rules are inappropriate for inclusion into the State Implementation Plan (SIP) 
because these are non-criteria pollutants, EPA cannot separate out particular words in 
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approving a rule subsection for inclusion within the SIP. EPA suggests that a separate 
subsection be created. Is the intention to only control odors from buildings or equipment or 
are there other sources of odor intended to be controlled under this rnle? 

The Department had considered this comment and proposed an approach in the revised 
rule proposal to add separate but parallel sections (3) and (4) that would specifically 
address odor fugitive emissions. After further review of the comments received on the 
proposal and consideration of what will provide the most effective means of air quality 
protection, the Department decided to withdraw the proposed sections. 

As noted above, while odors may not be considered criteria pollutants on their face, they 
are typically associated with volatile organic compounds or particulate matter, both of 
which are regulated pollutants under the Clean Air Act. 

66. W2B, W3C, W3D, W4B, 
W4D, W8B, W9B, W18B 

The inclusion of section (3) and (4) to the rule add nothing to improve protection of the 
environment. In fact they represent two parts of the same rnle addressing the same thing as 
in sections (1) and (2). The provisions in the proposed nuisance rule will adequately 
address odor control without this additional confusing rule. 

The Department disagrees but the point is moot considering that the Department is 
recommending that additional sections (3) and (4) not be adopted into the rule package. 

67. W17, W29 

68. 

The first sentence of subsection (3) is unclear because it is not evident what the Department 
would be seeking when bringing a "facility into compliance". Suggest the following 
modification: 

When fugitive emissions as odors escape from a building or equipment in such a 
manner and amount as to create a nuisance or to violate any regulation, the 
department may order the owner or operator to mitigate or eliminate the nuisance or 
to bring the facility into compliance. 

The Department agrees. Section ( 1) has a parallel structure to the proposed section (3). 
To establish a violation the rule requires a demonstration that the fugitive emissions create 
a nuisance or otherwise violate any regulation. This is the standard against which 
compliance will be measured. The suggested change will clarifY this point and will be 
recommended to be incorporated into section (1) of the rule. 

W8B 
Adopting an approach for odors that is just like fugitive emissions is not workable and 
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ignores the whole concept of odors. The language in ( 4) would make it risky to drive a 
diesel engine car. Also, odors by their definition are already airborne, so how does the 
source "prevent odors from becoming airborne?" 

The Department disagrees. Fugitive emission rules cannot apply to a diesel engine car 
because tailpipe emissions are not fagitive. 

As to the second point, the Department's intention is to implement a rule that addresses 
emissions to the ambient air. As the d~finition provides, fugitive emissions are those that 
escape to the atmosphere. A source seeking to be in compliance with the rule engages in 
good housekeeping and pollution control practices to manage and control offensive odor 
emissions resulting from its processes and operations. 

W17, W29 
Proposed section ( 4) is overbroad. Odors are by definition airborne and as drafted this 
provision would require virtually every outdoor activity to have "reasonable precautions" to 
prevent any odors, noxious or pleasant from becoming airborne. The Department should 
describe the odors it is restricting and establish clear grounds for compliance. 

The point regarding section (4) is moot as the Department will enforce the rule under 
provisions specified in section (1), which has a specified application. The rule applies 
geographically in Special Control Areas and otherwise where a nuisance exists and can be 
controlled Once either of those conditions is met then the rule is applied to fugitive 
emissions that create a nuisance or violate any regulation. 

W3B, W8A 
The proposed wording in section 1 is over broad and creates a practical impossibility. The 
department can accomplish its goal more straightforwardly by drawing a direct connection 
between the control and removal of air contaminants and the emission of those 
contaminants to the open air. 

The Department agrees. The originally proposed change was intended to clar!fY the 
problem in the current rules regarding the "discharge" o.ffugitive emissions. The 
commentor proposes a better fix by suggesting that the "air contaminants are controlled or 
removed before being emitted to the outside air. " 

Wl3A 
The use of the word "practicable" without a definition opens the barn door to any polluter. 
The term must be defined in the rule. 
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The Department disagrees. Practicable is a term with a common meaning of feasible. It is 
a relatively simple test of ''practicable" to demonstrate feasibility or possibility by 
reference to application in similar settings. Many other requirements in air quality 
regulations are defined more prescriptively but then they are established for discrete 
pollutants. Fugitive emissions by their nature are dif/Use and multiform. This approach 
allows the needed flexibility to effectively address the wide range of circumstances that 
constitute fagitive emissions. Its appropriateness in the rule is demonstrated by the fact 
that this term is a longstanding component of the rule and evidence has not been provided 
that the Department has failed to achieve the rule 's intent with this language in place. 

W4C, Wl8A 
Unless "reasonable precautions", as used in section (4), are defined specifically within the 
rules, the rules will be inconsistently applied. The examples provided do not give enough 
specific guidance to effectively implement the regulatory intent of this section. 

The Department disagrees. Similarly, as in the response to comment 71, these are terms of 
art that are not absolutely prescriptive. The examples provided are meant to provide 
guidance, in the form of a listing of other controls commonly and readily applied to solve 
the problems addressed by the rule. Fugitive emissions are not a class of pollutants that 
lend themselves to a more definitive and prescriptive list of controls. 

W13A 
The fugitive emission requirements are relatively useless as a business would only have to 
put a cover, blower or duct on a pollution source to avoid the requirements. 

The Department disagrees. Managing emissions through a collection system as 
represented by a cover, blower or duct is typically the first and oftentimes most challenging 
step to ultimately controlling emissions. Department inspectors can rely on other rules to 
ensure that emission standards at the duct or blower are being met, so the strategy 
proposed by the commentor will not avoid requirements to control fugitive emissions. 

74. W6C, WlOB, Wl2B 
Add to the definition of fugitive emissions the phrase "or the emission of any unfiltered 
contaminant that escapes accidentally to the air." 

The Department disagrees. This language would require an additional test to prove the 
intentions of the owner/operator as to whether the release was accidental. This would be a 
difficult standard to prevail upon and unduly burden any action to appropriately secure 
relief from troublesome fugitive emissions. 
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MASKING OF EMISSIONS 340-208-0400 

75. W5 

76. 

EPA suggests adding a prohibition against the masking of emissions to also avoid 
compliance with regulations and requirements. 

The Department agrees and will make the change. 

W6A 
The provision to prevent masking of emissions is encouraging. 

The Department agrees that this change will strengthen the rule. 

PARTICULATE MATTER SIZE STANDARD 340-208-0450 

77. W20 
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There is no practical, objective or definitive method currently available to demonstrate 
compliance. We understand that studies using particle fallout buckets for measuring offsite 
deposition of particulate > 250 microns are almost always inconclusive. Particulate matter 
captured in buckets of water cannot be accurately measured for size nor can they be 
analyzed to accurately identify sources. 

The Department disagrees. It is true that it would be impossible to determine, using a 
particle fallout bucket (PFO), the original size of any material that is water-soluble or 
readily decomposes in water. Fine wood dust would be an example. PFO sampling isn't 
a very precise science. A single leaf or deposit by a bird can significantly impact the 
results. Still, most P FO studies are conclusive. We can measure what is collected in the 
bucket, not just the weight but chemically. If the sources have a distinctive chemical 
':fingerprint" it can be detected Most often, the problem is collecting a representative 
sample. Jn no cases is a determination of a fallout problem made based on a single 
bucket. Most studies involve 4 or 5 sites with buckets collected over many months. The 
Department collects duplicate buckets, background buckets, upwind/downwind buckets, 
etc. In the end it is usually possible to determine if there is a violation of the standard 

That said, if the Department was asked if fallout particulate was> 250 micros in size, we 
wouldn't use a PFO bucket. We would collect a dry surface deposition sample or use 
sticky paper and look at the particulate under a microscope. It would be easy to 
determine its size. Jn most cases the microscopist can also identifY the type of material: 
pollen, wood fiber, mineral dust, etc. 
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78. W2A, W2B, W3C, W4A, 

79. 

W4B, W9B, W20, W24 
The proposed rule extends a prohibition on emitting larger particles (>250 microns) from 
landing on another's property from nine counties to statewide applicability. Current rules 
allow the imposition of TACT whenever there is documentation of a nuisance and provides 
a means to address this issue. The proposed rule can result in a source being penalized 
regardless of whether the particulate emitted is causing a substantial or unreasonable impact 
and regardless of the measures taken by the source. The rule should be deleted or include a 
"reasonableness" component. 

The Department disagrees. The Typically Achievable Control Technology (FACT) rule 
does not necessarily apply in situations that are addressed by this rule. While TACT can be 
invoked to resolve a documented nuisance condition, its application is limited to permitted 
sources emitting above selected thresholds. The 250-micronfallout rule was originally 
drafted to reflect the issue of transport of particles offeite to another's property. The 
numeric standard was adopted to reflect the expected transport rate of large particles to a 
property line, i.e., larger particles will deposit quickly so evidence of particles greater than 
25 0 microns indicates a problem. Requiring an additional test of reasonableness before 
enforcement seriously reduces the effectiveness of an existing rule used by the Department 
and its predecessor local air authorities for thirty years. This longstanding but narrowly 
applied rule is being proposed for statewide applicability to establish uniform expectations 
and protections for all citizens and sources within the state and to quickly address issues of 
obvious concern without applying nuisance criteria. 

W9B 
The prohibition on 250-micron particulate deposition appears inconsistent with limiting 
nuisance to substantial and unreasonable interference with the use and enjoyment ofland. 
While the proposed standard may articulate the common law standard for trespass, the 
Department may wish to eliminate any potential that it could be drawn into issues of 
trespass law. 

The Department disagrees. As noted above, the rule was drafted to describe the transport 
of large particles and, as such, establishes a numeric standard to reflect an unreasonable 
and substantial impact. 
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80. W2A, W3A, W3B, W3C, 
W3D, W4A, W4B, W8A, 
W9A, W9B, W28, W29 

81. 

82. 
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The 250-micron rule creates a class of pollutant with no applicable standard or assumes that 
any non-zero number is unreasonable and does not consider whether a nuisance has been 
created. Any impact from large particulate can be best addressed through the nuisance rule. 
The existing rule actually limits the Department's ability to deal with a condition, which 
may create a nuisance with various particulate sizes. This rule should be deleted. 

The Department disagrees. Large particle fallout is an air pollution issue and, in and of 
itself, represents a substantial and unreasonable interference that can be readily addressed 
by the offending source. The Department, and its predecessors, have used this standard 
effectively for more than 30 years to quickly resolve air pollution complaints. 

W4C, W9B, Wl8A, Wl8B 
The language as proposed could easily cause unintended consequences as routinely 
encountered wind events could transport naturally exposed dry or sandy soil conditions or 
even pine needles or leaves leading to deposition on neighboring property. If the rule is 
adopted as written, the majority of oceanfront property owners in Oregon could bring 
nuisance complaints against their neighbors for blowing sand. 

The Department disagrees. Department staff does not indulge in unreasonable enforcement 
practices as evidenced by prevailing on a significant number of appeals. This 250-micron 
rule has never been applied to such examples; the Department does not intend to apply the 
proposed rule to them now. 

W9B 
Particulate matter greater than 250 microns appears to have no connection to the 
improvement of recognized air quality standards, which are usually associated with smaller 
particulate. The department should reevaluate the appropriateness of the 250-micron 
limitation. 

The Department disagrees. Air quality standards are developed to be protective of primary 
and secondary effects. The primary standards are designed to be protective of human 
health while the secondary standards are intended to protect against other adverse welfare 
effects. While most of the concern is correctly focused on protecting human health, 
protecting for other welfare effects is equally compelling in some circumstances. The 250-
micron standard is designed to restrict large particle fallout leading to soiling and physical 
damage to adjoining property. 
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83. \V6E, \V22 

84. 

The definition of particulate should cover particulates from 250 down to 2.5. Particles 
smaller than 250 microns can accumulate in sufficient quantity to cause a nuisance. 
Furthermore, if the particles contain toxic substances they can also pose a health risk. 

The proposed rule is intended to extend an existing standard that protects adjoining 
property against intrusion of large particles. To extend this rule to cover the circumstances 
suggested would completely separate it from the problem it was originally designed to 
address. Other standards and rules exist to more directly address the concerns raised by 
the commentor. 

\VI 
The 250-micron rule provides little protection from particle fallout, as larger particles are 
unlikely to be transported by the wind. Most particle fallout subject to wind borne travel 
will be smaller than 250 microns and could be better addressed through the nuisance rule. 

The Department agrees. A well-managed facility will not provide the opportunity for larger 
particles to be transported by the wind for deposition on another's property. However, 
transport and deposition are not uncommon and the Department has used the rule to 
respond effectively to these situations in the past. 

85. \V3D, \V4D 

86. 

87. 

Changing the rule to require an observable deposition does not address our concerns, 
because if the deposition were not observable, then there could never be a violation anyway. 

The Department is aware of the concerns raised but believes that the value of this rule is 
enhanced by its ready use in situations where deposition of large particles is evident. The 
Department will consider other modifications to the rule that retains the ease of use factor 
in responding to complaints caused by deposition. 

\V23 
The agency's discretion will be exercised reasonably to determine when an "observable 
deposition" has occurred. There will be no greater risk of uncertainty in this provision than 
there will be in the section on best work practices under 340-208-0320. 

The Department agrees with this comment. 

\V3D, \V4D 
If the Department insists on keeping this antiquated rule, it should be rewritten in one of 
two ways. One would be to add language to make the rule consistent with the nuisance 
requirements, since it is a restatement of the nuisance prohibition. The second proposal 
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88. 

would be to add language to make this rule consistent with the approach used in OAR 340-
208-0210(1) where the Department may order the owner/operator to take reasonable 
measures to minimize or eliminate the source of the emissions. 

As noted earlier in comment 78, the first proposal unacceptably limits the effectiveness of 
this rule. However the second comment has merit and the Department will incorporate the 
elements into the rule proposed for adoption. 

W6A 
The rule on prohibiting emissions of large particulates is encouraging and commenter 
strongly objects to eliminating the 250-micron standard. 

The Department agrees and does not intend to eliminate this standard. 

ODOR CONTROL MEASURES 340-208-0550 

89. WI, W3B, W4A, W9A 

90. 
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It is burdensome and unreasonable to set incinerator and afterburner operating parameters 
for odor control systems that are more appropriate for VOC control systems. Odor control 
systems, based on sound engineering design, that can be employed to control odors using 
less than the "highest and best practical treatment currently available" should be allowed. 
The goal should be nuisance abatement and not emission reductions. The rule should be 
deleted. 

The Department disagrees. The rule consists of two elements but is wholly directed 
towards odor control. Despite what the commenter suggests, not all odor controls will be 
afterburners or incinerators. Section (1) is not prescriptive in this regard. Section (2) 
provides the specifications for operation incinerators or afterburners, if those technologies 
are used, and also allows for other controls determined to be equally effective. 

This rule was originally written and is still intended to control odor emissions. Although it 
appears in a Division denoted as "Visible and Fugitive Emissions" this is only because of a 
recent reorganization of the Air Quality Program's rules, having been a rule of the former 
Columbia Willamette Air Pollution Control Authority. 

W2A,W4A 
The "highest and best" portion of the rule is unnecessary given the TACT rule in Division 
226. The incinerator/afterburner portion of the rule is antiquated and reflects equipment no 
longer in use. 
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The Department disagrees. The rule outlining Typically Achievable Control Technology 
(TACT) does not necessarily apply in all situations that would be governed by this rule. 
While the incinerator/afterburner portion of this rule has been part of expected practice 
since the 1970s, the Department believes that it is still applicable and that there is flexibility 
in the rule to allow control "in another manner determined by the department to be equally 
or more effective. " (340-208-0550 (2)) 

COMMENTS ON THE PROCESS 

91. W2A 

92. 

93. 

The department should withdraw the rulemaking so as to allow the opportunity to work 
with affected sources to gain consensus about a practical means of approaching nuisance 
issues in Oregon. 

See response following Comment 94. 

W3B 
Considering the scope of anticipated rule changes, the rule should be re-proposed rather 
than being issued as final. 

See response following Comment 94. 

W3C, W9B 
The continuing opening and productive dialogue is greatly appreciated. 

See response following Comment 94. 

94. W6C, WlOB 
The process has been flawed in that we did not have sufficient notice of the rule change to 
prepare testimony. Although we have twice submitted written comments, industry 
representatives have been able to insert language that is obviously not in the public interest. 
We would like to have a public hearing on the rule. 

Some commenters from business and citizen interests have expressed concerns about the 
opportunity to comment during this rulemaking. In order to accommodate the evolving 
interest in the proposed rules the Department not only adhered to the required process for 
public notification but also took extraordinary steps to make sure that all relevant and 
interested parties had an opportunity to contribute to the development of these rules. 
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The Department first proposed these rules for public consideration in May 2000. The 
public comment period was scheduled to close on July 27 but was extended to August IO 
to accommodate the late interest in the rulemaking. The comment period was opened 
again from September 1 to September 13 and a draft was circulated to reflect a proposal 
to incorporate some of the comments received by the Department at that time. Review of 
interim drafts is neither mandated nor common practice in rulemaking. This extra step 
was intended to provide a further opportunity for all interested parties to continue to 
contribute to development of this rule. 

The timeframe for this second review was constrained by internal deadlines to prepare 
for the December Commission meeting Based on concerns regarding the limited 
comment period, the Department reopened the comment period again from October 1 to 
November 1. Jn addition, a public workshop on the rule was conducted on October 26, 
which was attended by persons representing citizen and business interests. Ultimately 
the response to these extended opportunities has been positive. 

The Department values the input it receives during rulemaking and believes that this rule 
package is stronger because of it. 

COMMENTS ON OTHER RULES 

95. Wl4 
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In addition to 340-208-0570, emissions from ships, the Department should also regulate 
emissions from locomotives, which are also a problem in NW Portland. 

We note your concerns. Regulation of locomotives is restricted by federal law to the US 
Environmental Protection Agency, which has issued regulations calling for more emission 
controls on these types of engines. The South Coast Air Quality Management District has 
been able to negotiate a voluntary agreement with rail service providers in the Los Angeles 
basin to operate late model locomotives there. While it is possible to consider a similar 
approach here, the prospects for success are likely limited by an inability to demonstrate as 
compelling an air quality need as Los Angeles. 
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Detailed Changes to the Original Rulemaking Proposal 
Made in Response to Public Comment 

340-208-0010 
Definitions 
(I) "Abate" means to reduce or manage emissions so as to eliminate the nuisance. It does not 

necessarily mean completely eliminate the emissions. The degree of abatement will depend 
on an evaluation of all of the circumstances of each case. 

(6) "Nuisance" means a substantial and unreasonable interference with another's use and 
enjoyment of real property, or the substantial and unreasonable invasion of a right common to 
members of the general public. 

(8) "Opacity" means the degree to which an emission reduces transmission of light and obscures 
the view of an object in the background as measured in accordance with OAR 340-212-0120 
and 212-0140. Unless otherwise specified by rule, opacity shall be measured in accordance 
with EPA Method 9. For all standards, the minimum observation period shall be six minutes, 
though longer periods may be required by a specific rule or permit condition. Aggregate 
times (e.g. 3 minutes in any one hour) consist of the total duration of all readings during the 
observation period that exceed the opacity percentage in the standard, whether or not the 
readings are consecutive. Alternatives to EPA Method 9, such as a continuous opacity 
monitoring system (COMS), alternate Method 1 (LIDAR), or EPA Methods 22, or 203, may 
be used if approved in advance by the De13arffilelltdepartment, in accordance with the Source 
Sampling Manual. 

(9) "Particulate matter" means all finely divided solid or liquid material, other than uncombined 
water, emitted to the ambient air as measured by an applicable reference method in 
accordance with OAR 340-212-0120 and OAR 340-212-0140. Sources with exhaust gases at 
or near ambient conditions may be tested with DEQ Method 5 or DEQ Method 8, as 
approved by the department. Direct heat transfer sources shall be tested with DEQ Method 7; 
indirect heat transfer combustion sources and all other non-fugitive emissions sources not 
listed above shall be tested with DEQ Method 5 or an equivalent method approved by the 
De13aftme!ltdepartment; 

(12) "Standard cubic foot" means the amount of gas that would occupy a volume of one cubic 
foot, if the gas were free of uncombined water at standard conditions. When applied to 
combustion flue gases from fuel er rnfuse BHFlliHg, "standard cubic foot" also implies 
adjustment of gas volume to that which would resnlt at a concentration of 12% carbon 
dioxide or 50% excess air. 
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340-208-0200 
Applicability 

Fugitive Emission Requirements 

(2) In other areas when the DejlartmeHt department determines a nuisance exists and should be 
controlled, and the control measures are practicable. 

340-208-0210 
Requirements 
(1) When fugitive emissions er seers escape from a building or equipment in such a manner and 

amount as to create a nuisance or to violate any regulation, the DejlartmeAt department may 
order the owner or operator to abate the nuisance or to bring the facility into compliance. In 
addition to other means of obtaining compliance the Dejlartment department may order that 
the building or equipment in which processing, handling and storage are done be tightly 
closed and ventilated in such a way that air contaminants are controlled or removed before 
any air frem the lmilaiHg is being emitted to the open air. 

340-208-0300 
Nuisance Prohibited 

Nuisance Control Requirements 

(2) Upon determining a nuisance may exist, the department will provide written notice to the 
person creating the 190teft!ial suspected nuisance. The Elate sf this netiee will serte as the 
first aay ef vielatien fer J91'lfJ9BSes ef assessing any eivil 19enallies if the El0J9artment 
aetermines a Rl'lisaHee eidsts l'lnaer OAR 3 40 208 0310 anEi 19reeeeas with a fermal 
enfereement aetien J91'lfSl'!aft! te ChR19ter 340 Di,,·isieR 12. The department will endeavor to 
resolve observed nuisances in keeping with the policy outlined in OAR 340-12-0026. If the 
department determines a nuisance exists under OAR 340-208-0310 and proceeds with a 
formal enforcement action. pursuant to Chapter 340 Division 12. the first day for 
determining penalties will be no ear lier than the date of this notice. 

340-208-0310 
Determining Whether A Nuisance Exists 
Ql_In determining a nuisance, the department may consider factors including, but not limited 

to, the following: 
fBJ.!!LFrequency of the emission; 
f27.{Ql_Duration of the emission; 
f-'1{£LStrength or intensity of the emissions, odors or other offending properties; 
~{Ql_Preidmi!y te resiaeRtial aoo eemmereial areasNumber of people impacted; 
~{&_I1HJ3aets eR eem19lainaft!s. The suitability of each party's use to the character of the 

locality in which it is conducted; 
(f) Extent and character of the harm to complainants; 
(g) The source's ability to prevent or avoid harm. 

(2) Compliance with a Best Work Practices Agreement that identifies and abates a suspected 
nuisance constitutes compliance with OAR 340-208-0300 for the identified nuisance. For 
sources subject to OAR 340-216-0020 or 340-218-0020. compliance with specific permit 
conditions that results in the abatement of a nuisance associated with an operation, process 
or other pollutant emitting activity constitutes compliance with OAR 340-208-0300 for the 
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identified nuisance. For purposes of this section, "permit condition" does not include a 
general condition prohibiting the creation of nuisances. 

340-208-0320 
Best Work Practices ~Agreement 
(1) A person may voluntarily enter into a vellfillary an agreement with the department to 

implement specific practices to Humage aHEi reEleeeabate the ef!fissielf ef air eelflam.iaalfls 
suspected ef erelf!iag a nuisance. This agreement may be modified by mutual consent of 
both parties. This agreement will be an Order for the purposes of enforcement under OAR 
340 Division 12. This Agreef!felft will ref!faiR ia effeet enless er ootil the Eie13artflfelfl 
Eieterflfi!fes that further reaseaal91y availal91e 13raetiees are !feeessary te f!faRage er reEl!iee the 
ef!fissieH ef aif eelflam.iRalfls rus13eeteEI ef ereatiag a aeisaaee. 

(2) For any source subject to OAR 340-216-0020 or 340-218-0020 the conditions outlined in 
the Best Work Practices Agreement will be incorporated into the permit at the next permit 
renewal or modification. 

(3) This agreement will remain in effect unless or until the department provides written 
notification to the person subject to the agreement that: 
(a) The agreement is superseded by conditions and requirements established later in a 

permit; 
(b) The department determines the activities that were the subject of the agreement no 

longer occur; or 
( c) The department determines that further reasonably available practices are necessary to 

abate the suspected nuisance . 
.GU The agreement will include one or more specific practices to f!faRage aH6 reEieee air 

eelflam.iaalfl emissieRsabate the suspected nuisance. The agreement may contain other 
requirements including, but not limited to: 

(a) Monitoring and tracking the emission of air contaminants; 
(b) Logging complaints and the source's response to the complaint; 
(c) Conducting a study to propose further refinements to best work practices. 

(3)Ceffijl!iaooe with a Best Werk PTaetiees OrEier eeRstit!iles eeffijlliaRee with OAR 3 40 208 
Q3G(h 

(5) The department will consult, as appropriate, with complainants with standing in the matter 
throughout the development, preparation. implementation, modification and evaluation of a 
Best Work Practices Agreement. The department will not require that complainants 
identify themselves to the source as part of the investigation and development of the Best 
Work Practices Agreement. 

340-208-0400 
Masking of Emissions 
No person may cause or permit the installation or use of any device or use of any means 
designed to mask the emission of an air contaminant that causes or is likely to cause detriment 
to health, safety, or welfare of any person or otherwise violate any other regulation or 
requirement. 

340-208-0450 
Partieulate l\'latteF Size Sta1uhm!Particle Fallout Limitation 
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No person shall-may cause or permit the emission of any particulate matter whieh is larger than 
250 microns in size fJfS¥iEieEI if sHeh fJaftieHlate !flattef Eiees ef will EISflesit at sufficient duration 
or quantity as to create an observable deposition upon the real property of another person when 
notified by the department that the deposition exists and must be controlled. 

Clackamas, Columbia, Multnomah, and Washington Counties 

340-208-0510 
Exclusions 
(1) The requirements contained in OAR 340-208-0500 through 340-208-~630 apply to all 

activities conducted in Clackamas, Columbia, Multnomah, and Washington Counties, other 
than those for which specific industrial standards have been adopted (Divisions 230, 234, 
236, and 238), and except for the reduction of animal matter, OAR 236-0310(1) and (2). 

340-208-0550 
Odor Control Measures 
(1) Control apparatus and equipment, using the highest and best practicable treatment currently 

available, shall-must be installed and operated to reduce to a minimum odor-bearing gases 
or odor-bearing particulate matter emitted into the atmosphere. 

(2) Gas effluents from incineration operations and process after-burners shal±installed under 
section (1) of this rule must be maintained at a temperature of 1,400° Fahrenheit for at least 
a 0 .5 second residence time, or controlled in another manner determined by the DefJarffilefll: 
department to be equally or more effective. 

340-208-0630 
Sulfur Dioxide Emission Standard 
For any air contaminant source that may emit sulfur dioxide, no person may cause or permit 
emission of sulfur dioxide in excess of 1,000 ppm from any air contamination source as 
measured in accordance with the Deflaf!ffieflt's department's Source Test Manual, except those 
persons burning natural gas, liquefied petroleum gas, or fuel conforming to provisions of rules 
relating to the sulfur content of fuels. This rule applies to sources installed, constructed, or 
modified after October 1, 1970. 
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State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Rulemaking Proposal 
for 

Air Quality Nuisance Control Rules 

Rule Implementation Plan 

Summary of the Proposed Rule 

Attachment F 

This proposal would refine the definition of an air quality nuisance, outline criteria to 
determine a nuisance and propose an alternative to traditional enforcement tools to abate the 
nuisance. This Division also contains other rules originally adopted in 1973 by the 
Environmental Quality Commission from the former, and now defunct Columbia-Willamette 
and Mid-Willamette Air Pollution Control Authorities that are no longer applicable or have 
been superseded by subsequent rule adoptions by the Commission. Most of these rules are 
proposed for deletion. Two requirements are proposed to apply statewide, i.e., a prohibition 
on masking otherwise harmful emissions and a prohibition on large (greater than 250 microns) 
particle fallout. Other proposed changes include housekeeping changes intended to improve 
the readability and enforceability of the rules. 

Proposed Effective Date of the Rule 

February 1, 2001 

Proposal for Notification of Affected Persons 

The adopted rules will be provided to all parties who commented on the rule. Since the application 
of the rule is driven by complaints, and it is not possible to otherwise identify affected persons 
ahead of time. 

Proposed Implementing Actions 

These rule amendments are expected to help the Department handle existing work more efficiently. 
A guidance document will be prepared according to the procedures outlined in the formal guidance 
development process for the Air Quality Program. The document will be prepared in consultation 
with the Department of Justice, the Air Quality program management team and appropriate 
Department staff. The completed document will be distributed to air quality field staff statewide 
and will also be presented as a training at a regularly scheduled Inspectors' Forum. 
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Another part of the implementation process will be coordination with local nuisance control efforts. 
This proposal is not expected to result in a greater workload demand on local government. In fact, 
they may experience a more prompt response by the Department to referrals due to improved 
process. As a second phase of implementation, the Department will approach local jurisdictions in 
the state to discuss further improvements to the nuisance program. The goal ofthis second step will 
be to better integrate and coordinate state and local nuisance programs and reduce worldoad for 
both state and local governments. 



Attachment G 
Interim Draft 

This draft was circulated on September 1, 2000 in response to initial public comments to the draft rule 
placed on public notice in June 2000. Attachment G also notes the changes in rule language proposed 
in the initial draft rule according to the following key. 

Language proposed in original draft 
Laagtiage strnek ia eriginal Eiraft 
[Language proposed in the interim draft] 
[Laagtiage strnek iR the ffiterirR Eiraft] 

DIVISION 208 

VISIBLE EMISSIONS AND NUISANCE REQUIREMENTS 

340-208-0010 
Definitions 
The definitions in OAR 340-200-0020 and this rule apply to this division. If the same term is defined in 
this rule and OAR 340-200-0020, the definition in this rule applies to this division. 
(1) "Air Contaminant" means a dust, fume, gas, mist, odor, smoke, pollen, vapor, soot, carbon, acid 

or particulate matter, or any combination thereof. 
(2) "Emission" means a release into the outdoor atmosphere of air contaminants. 
(3) "Fuel Burning Equipment" means a device whle!l-that burns a solid, liquid, or gaseous fuel, the 

principal purpose of which is to produce heat or power by indirect heat transfer, except marine 
installations and internal combustion engines that are not stationary gas turbines. 

(4) "Fugitive Emissions" means emissions of any air contaminant that escape to the atmosphere from 
any point or area not identifiable as a stack, vent, duct, or equivalent opening. 

(5) "New source" means, for purposes of OAR 340-208-0110, any air contaminant source installed, 
constructed, or modified after June 1, 1970. 

(6) "Nuisance eeaEiitiea" means HRHstial er aaaeyffig ameoots ef fugihve emissieas traeeaele Eiireetly te 
eae er mere Sfleeifie seHFees. Ia Eietermiaiag whether a ooisaaee eeaEiitiea eidsts, eeasiEleratieH 
shall ee givtiH !e all ef the eiret11Hs!aflees, iaelti!liag Ei8Rsity ef flSflHlatiea, EIHratiea ef the aetivity ia 
EJ.Hestiea, aaEi ether Bflfllieaele faeters. a substantial and unreasonable interference with another's 
use and enjoyment of real property. or the [substantial and unreasonable ]invasion of a right 
common to members of the general public. 

(7) "Odor" means that property of an air contaminant that affects the sense of smell. 
(8) "Opacity" means the degree to which an emission reduces transmission of light and obscures the 

view of an object in the background as measured in accordance with OAR 340-212-0120 and 212-
0140. Unless otherwise specified by rule, opacity shall be measured in accordance with EPA 
Method 9. For all standards, the minimum observation period shall be six minutes, though longer 
periods may be required by a specific rule or permit condition. Aggregate times (e.g. 3 minutes in 
any one hour) consist of the total duration of all readings during the observation period that exceed 
tbe opacity percentage in the standard, whether or not the readings are consecutive. Alternatives to 
EPA Method 9, such as a continuous opacity monitoring system (COMS), alternate Method 1 
(LIDAR), or EPA Methods 22, or 203, may be used if approved in advance by the Department, in 
accordance with the Source Sampling Manual. 

(9) "Particulate matter" means all finely divided solid or liquid material, other than uncombined water, 
emitted to the ambient air as measured by an applicable reference method in accordance with OAR 
340-212-0120 and OAR 340-212-0140. Sources with exhaust gases at or near ambient conditions 
may be tested with DEQ Method 5 or DEQ Method 8, as approved by the Department. Direct heat 
transfer sources shall be tested with DEQ Method 7; indirect heat transfer combustion sources and 
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all other non-fugitive emissions sources not listed above shall be tested with DEQ Method 5 or an 
equivalent method approved by the Department; 

(l{)j "Refi!se" meaas 1mwaateEI matte£. 
(11) "Refiise lll!rniag eEjtli:('Jmeflt" meaas a Eieviee ElesigaeEI te FeEltiee file veiHme ef seliEI, liEjttiEI, ef 

gaseetis Fefiise lly eeffllltistiea. 
(-1±10) "Special Control Area" means an area designated in OAR 340-204-0070. 
(Hill "Standard conditions" means a temperature of 68° Fahrenheit and a pressure of 14.7 pounds per 

square inch absolute. 
(±412) "Standard cubic foot" means the amount of gas that would occupy a volume of one cubic foot, if 

the gas were free of uncombined water at standard conditions. When applied to combustion flue 
gases from fuel or refuse burning, "standard cubic foot" also implies adjustment of gas volume to 
that which would result at a concentration of 12 % carbon dioxide or 50 % excess air. 
[NOTE: This rnle is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the Environmental Quality Commission under 
OAR 340-200-0040.] 
[Publications: The publication(s) refetTed to or incorporated by reference in this rule arc available from the office of the agency .J 
Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468.020 & ORS 468A.025 
Hist.: [DEQ 16, f. 6-12-70, ef. 7-11-70; DEQ 1-1984, f. & ef. 1-16-84; DEQ 4- l 993, f. & cert. ef. 3-10-93; DEQ 3-1996, f. & cert. ef. 1-29-96]; [DEQ 37, f. 2-
15-72, ef. 3-1-72; DEQ 4-1993, f. & cert. ef. 3-10-93; DEQ 3-1996, f. & ce1t. ef. 1-29-96]; [DEQ 4-1978, f. & ef. 4-7-78; DEQ 9-1979, f. & ef. 5-3-79; DEQ 3-
1980, f. & ef. 1-28-80; DEQ 14-1981, f. & ef. 5-6-81; DEQ 22-1989, f. & ceit. ef. 9-26-89; DEQ 23-1991, f. & cert. cf. 11-13-91; DEQ 4-1993, f. & cert. ef. 3-
10-93; DEQ 10-1995, f. & cert. ef. 5-1-95; DEQ 4-1995, f. & cert. ef. 2-17-95; DEQ 10-1995, f. & cert. ef. 5-1-95; DEQ 3-1996, f. & cert. ef. 1-29-96]; 
DEQ 14-1999, f. & cert. ef. 10-14-99, Renumbered from 340-021-0005, 340-021-0050, 340-030-0010 

340-208-0100 
Applicability 

Visible Emissions 

OAR 340-208-0100 through 340-208-0110 apply in all areas of the state. 
[NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the Environmental Quality Commission under 
OAR 340-200-0040.J 
Stat. Auth.: ORS 468 & ORS 468A 
Stats. lmplemented:ORS 468A.025 
Hist.: DEQ 10-1995, f & cert. ef. 5-1-95; DEQ\4-1999, f. & cert. ef. 10-14-99, Renumbered from 340-021-0012 

340-208-0110 
Visible Air Contaminant Limitations 
(1) Existing sources outside special control areas. No person shall-may eatise, SHffef, allew, Sf pefffiit 

the emissiea efemit or allow to be emitted any air contaminant into the atmosphere from any 
existing air contaminant source located outside a special control area for a period or periods 
aggregating more than three minutes in any one hour which is equal to or greater than 40 % opacity. 

(2) New sources in all areas and existing sources within special control areas: No person shall-may 
catise, Stiffer, allew, er 13ermit file efflissien efemit or allow to be emitted any air contaminant into 
the atmosphere from any new air contaminant source, or from any existing source within a special 
control area, for a period or periods aggregating more than three minutes in any one hour which is 
equal to or greater than 20 % opacity. 

(3) Exceptions to sections (1) and (2) of this rule: 
(a) Where the presence of uncombined water is the only reason for failure of any emission to meet 

the requirements of sections (1) and (2) of this rule, such sections shall not apply; 
(b) Existing fuel burning equipment utilizing wood wastes and located within special control areas 

shall comply with the emission limitations of section (1) of this rule in lieu of section (2) of this 
rule. 

[NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the Environmental Quality Commission under 
OAR 340-200-0040.J 
Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468.020 & ORS 468A.025 
Hist.: DEQ !6, f. 6-12-70, ef. 7-11-70; DEQ 4-1993, f. & cert ef. 3-10-93; DEQ 3-1996, f. & cert. ef. 1-29-96; DEQJ4-1999, f. & cert. ef. 10-14-99, 
Renumbered from 340-021-00 l 5 
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340-208-0200 
Applicability 

Nuisauee Fugitive Emission Requirements 

OAR 340-208-0200 through 340-208-0210 shall-apply: 
(1) Within Special Control Areas, as estalilished designated in OAR 340-204-00707and 
(2) Whea eFdeFed ey tire DepaFtffieHI, iin other areas when the aeed fer llfljllieatiea ef these 

fttlesDepartment determines a nuisance exists and should be controlled, and the control measures 
are practicable., aHEl !he iirne!iealiility ef eeHIFel measares, ha;<e eeea eleaFly demeRs!ffiteEl. 
[NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the Environmental Quality Commission under 
OAR 340-200-0040.] 
Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 37, f. 2-15-72, ef. 3-1-72; DEQ 4-1993, f. & cert. cf. 3-10-93; DEQ14-1999, f. & cert. cf. 10-14-99, Renumbered from 340-021-0055 

340-208-0210 
Requirements 
(1) When fugiiive emissions [er eElers]escape from a building or equipment in such a manner and 

amount as to create l!._nuisance eoHElitieas or to violate any regulation, the Department may, order 
the owner or operator to bring the facility into compliance. i!n addition to oilier means of obtaining 
compliance., the Department may order iliat the building or equipment in which processing, 
handling and storage are done be tightly closed and ventilated in such a way that air contaminants 
are controlled or removed before Elisffiarge [any air from ilie building is ][being ]emitted to the 
open air. 

(2) No person shall-may cause, SHffer, allew, or permit any materials to be handled, transported, or 
stored; or a building, its appurtenances, or a road to be used, constructed, altered, repaired or 
demolished; or any equipment to be operated, without taking reasonable precautions to prevent 
particulate matter from becoming airborne. Such reasonable precautions shall-may include, but not 
be limited to the following: 
(a) [The Yy]se, where possible, of water or chemicals for control of dust in ilie demolition of 

existing buildings or structures, construction operations, the grading of roads or the clearing of 
land; 

(b) Application of asphalt, oil, water, or other suitable chemicals on unpaved roads, materials 
stockpiles, and other surfaces which can create airborne dusts; 

(c) Full or partial enclosure of materials stockpiles in cases where application of oil, water, or 
chemicals are not sufficient to prevent particulate matter from becoming airborne; 

(d) Installation and use of hoods, fans, and fabric filters to enclose and vent ilie handling of dusty 
materials; 

(e) Adequate contaimnent during sandblasting or other similar operations; 
(f) Covering, at all times when in motion, open bodied trucks transporting materials likely to 

become airborne; 
(g) The prompt removal from paved streets of earth or other material wffielt-that does or may 

become airborne. 
[(3) When fugitive emissions as odors escape from a building or equipment in such a manner and 

amount as to create a nuisance or to violate any regulation. ilie department may order the owner or 
operator to bring ilie facility into compliance. In addition to oilier means of obtaining compliance 
the department may order that the building or equipment in which processing, handling and storage 
are done be tightly closed and ventilated in such a way that air contaminants are controlled or 
removed before being emitted to the open air.] 

[(4) No person may cause or permit any materials to be handled. transported. or stored; or a building. 
and its appurtenances, constructed. altered. repaired or demolished; or any equipment to be 
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operated. without taking reasonable precautions to prevent odors from becoming airborne. Such 
reasonable precautions may include. but not be limited to the following: 
(a) Condensation: 
(b) Carbon filtration; 
(c) Wet scrubbers; 
(d) Afterburners: 
(e) Process control: 
(f) Material substitution.] 
[NOTE: [111is rule isSectious (1) and (2) of this rule are] included in the State of Oregon Clean Air Act Implementation Plan as adopted by the 
Environmental Quality Commission under OAR 340-200-0040.] 
Stat Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 37, f. 2-15-72, ef. 3-1-72; DEQ 4-1993, f. & cert. ef. 3-10-93; DEQ14-1999, f. & cert. ef. 10-14-99, Renumbered from 340-02 l-0060 

Nuisance Control Requirements 

340-208-0300 
Nuisance Prohibited 
(1) No person may cause or allow air contaminants from any source subject to regulation by the 

department to cause a nuisance. 
(2) Upon determining a nuisance may exist. the department will provide written notice to the person 

creating the[13etential][suspectedl nuisance. [The date ef this Retiee will serve as the fiFst day ef 
vielatieR feF J3HfJ3eses ef assessiRg aey eivil 13eRalties if the d8J3aFtmeR! detemlines a RttisaRee eJCists 
ttREieF OAR 3 4 0 208 0310 aREi 13Feeeeds with a fefffial eRferneflleR! aetieR J3HFsttaR! ts Cfiaj3teF 3 4 0 
Di\•isieR 12.] The department will endeavor to resolve observed nuisances in keeping with the 
policy outlined in OAR 340-12-0026. If the department subsequently determines a nuisance exists 
under OAR 340-208-0310 and proceeds with a formal enforcement action. pursuant to Chapter 340 
Division 12. the first day for determining penalties will be no earlier than the date of this notice. 

340-208-0310 
Determining Whether A N nisance Exists 
[(1) Un determining a nuisance. the department may consider factors including. but not limited to. the 
following: 

[fB(a)] Frequency of the emission: 
[f211bll Duration of the emission; 
[f-'j(c)] Strength or intensity of the emissions. odors or other offending properties: 
[f41ll!llJPre1Hmity te FesideRtial aREi eeffiffiereial aFeas][Number of people impacted]; 
[f§t~ [lffifJaets eR eeffifJlaiaaRts][The suitability of each party's use to the character of the 

locality in which it is conducted]; 
[(f) Extent and character of the harm to complainants] 
[(g) The parties' ability to prevent or avoid harm]. 

[(2) For sources subject to OAR340-216-0020 or 340-218-0020. compliance with permit conditions or a 
Best Work Practices Agreement specifically addressing abatement of a nuisance associated with an 
operation, process or other pollutant emitting activity constitutes compliance with OAR 340-208-
0300. For sources not required to have a permit. compliance with a Best Work Practices 
Agreement constitutes compliance with OAR 340-208-0300.] 

340-208-0320 
Best Work Practices [~][Agreement] 
(1) A person may enter into a voluntary agreement with the department to implement specific practices 

to manage and reduce the emission of air contaminants suspected of creating a nuisance. This 
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agreement will be an Order for the purposes of enforcement under OAR 340 Division 12. [+hi& 
agreemeft! will remai11 i11 effeet Hflless er lffitil tl!e Eie13artffieft! Eietermi11es tl!at furfuer rease11allly 
available 13raetiees are 11eeessary te maaage allEi reEiuee tl!e emissie11 ef air eeft!amiaaft!s SHSJleetea 
ef ereatillg a HHisaHee.] 

[(2)For any source subject to OAR 340-216-0020 or 340-218-0020 the conditions outlined in the Best 
Work Practices Order will be incorporated into the permit at the next permit renewal or other 
administrative opportunity]. 

((3) This agreement will remain in effect unless or until: 
Cal The agreement is superseded by conditions and requirements established in a permit; 
(bl The department determines the activities that were the subject of the agreement no longer 

occur: or 
(cl The department determines that further reasonably available practices are necessary to 

manage and reduce the emission of air contaminants suspected of creating a nuisance.] 
[~][(4)] The agreement will include one or more specific practices to manage and reduce air 

contaminant emissions. The agreement may contain other requirements including but not limited 
to: 

Cal Monitoring and tracking the emission of air contaminants; 
(b) Logging complaints and the source's response to the complaint: 
(cl Conducting a study to propose further refinements to best work practices. 

[(3) CeH1J3liaHee with a Best Werk Praetiees Oraer eeHstimtes eefllj'lliaHee with OAR 310 298 0300.] 

340-208-0400 
Masking of Emissions 
No person may cause or permit the installation or use of any device or use of any means designed to 
mask the emission of an air contaminant that causes or is likely to cause detriment to health, safety, or 
welfare of any person. 

340-208-()QQ-0450 
[Partieulete MatteF!lio;e Standard] [Particle Fallout Limitation] 
No person shall-may cause or permit the emission of any particulate matter whieh is larger than 250 
microns in size 13reviaea if [sHeh 13artioolate matter Eiees er will Eiejlesit ][at sufficient duration or 
quantity as to create an observable deposition ]upon [the ]real property of another person. 

Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 11-1982, f. & ef. 6-18-82; DEQ 4- l 993, f. & cert. ef. 3-10-93; Renumbered from 340-029-0030; DEQ14- ! 999, f. & cert. ef. 10-14-99, Renumbered 
from 340-030-0520 

340-208-0500 
Application 

Clackamas, Columbia, Multnomah, and Washington Counties 

OAR 340-208-0500 through 340-208-064G-0630 apply in Clackamas, Columbia, Multnomah, and 
Washington Counties. 

Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 61, f. 12-5-73, ef. 12-25-73; DEQ 4-1993, f. & cert. ef. 3-10-93; Renumbered from 340-028-0001; DEQ14-1999, f. & ce1t. ef. 10-14-99, 
Renumbered from 340-030-0400 

340-208-0510 
Exclusions 
QLThe requirements contained in OAR 340-208-0500 through 340-208-0640-[~][0630 ]shall-apply 

to all activities conducted in Clackamas, Columbia, Multnomah, and Washington Counties, other 
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than those for which specific industrial standards have been adopted (Divisions 230, 234, 236, and 
238), and except for the reduction of animal matter, OAR 236-0310(1) and (2). 

(2) The requirements outlined in OAR 340-208-0500 through 340-208-0630 do not apply to activities 
related to a domestic residence of four or fewer family-living units. 
Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.; DEQ 61, f. 12-5-73, ef. 12-25-73; DEQ 4-1993, f. & cert. ef. 3-10-93; Renumbered from 340-028-0003; DEQ14-1999, f. & cert. ef. 10-14-99, 
Renumbered from 340-030-0410 

:HO 208 0§20 
IHeiHeFateFs aH!l &efHse BHFHiHg E11Hif1meHt 
(1) Ne 11erseH shall eatise, 11ermit, er maifltaiH llfl}' emissiefl frem aey refuse lmrffing eEjllipmeflt whieh 

aees aet eem11Iy wi!h the emissiea !imitatiens ef this rn!e. 
(2) Refuse Btiraiag lletirs: 

(a) .!'le 11ersea shall eat1se, 11ermit, er maifltaia the e11eratiea ef refuse lmrniag eEjllipmeflt at llfl}' 
time ether thaa eHe half hetir eefere stiarise te eHe half heHr after stiaset, eJ<eefll with flrier 
RflJlre»·al ef the Deflar!meflt; 

(e) Ajl11reval ef the Dejlar!meflt fer the ef!eratieH ef stieh eEJllipmeflt miry ee grafltetl tlfleH the 
stiemissiea ef a writteH reEJHest statiag: 
(A) Name afltl atltlress ef the Rf'f'lieaat; 
(B) Leeatiea ef the refuse etirniag eEjllipmeat; 
(C) Deserijlliea ef refuse etirniag eLJ.Hipmeflt aaa its eefltrel af'11ararns; 
(D) TYJle aaa 11t1aflti!y ef refuse; 
(E) Cesa eatise fer issmmee ef stieh Rfljlreva!; 
(P) Hetirs !ltiriag whieh the Rf!fllieaat seeks te e11erate the e11t1ijlmeat; 
(G) Time llHratieH fer whieh arflreval is setight. 

Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 61, f. 12-5-73, ef. 12-25-73; DEQ 4-1993, f. & cert. ef. 3-10-93; Renumbered from 340-028-0025; DEQl4-1999, f. & cert. ef. 10-14-99, 
Renumbered from 340-030-0420 

:HO 208 0§~0 
CeHeealmeHt aH!l MaslaHg af EmissiaHs 
(1) Ne 11ersea shall willfully eat1se er Jlermit the iastallatiea er tise ef aey ae'tiee er tise ef aft:)' meaas 

stieh as tliltitiea, whieh, withetit restiltiag ia a re!ltietiea iR the tetal ametiflt ef air eefltamiRaat 
emitted, eeHeeals aa emissieH ef air eefltamillilfils whieh wetila etherwise vielate OAR Charter 
~ 

(2) Ne Jlersea shall eat1se er Jlermit the iastallatiea er tise ef aft:)' aeviee er tise ef aey fl!eaas aesigHetl 
te mask the emissiefl ef aa air eefltamiHaat, whieh air eeatamiaaflt eat1ses er is likely te eat1se 
aetrimeflt te health, safety, er welfare ef aey fJerseH. 
Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A,025 
Hist.: DEQ 61, f. 12-5-73, ef. 12-25-73; DEQ 4-1993, f. & cert. et 3-10-93; Renumbered from 340-028-0030; DEQ14-1999, f. & cert. ef. !0-14-99, 
Renumbered from 340-030-0430• 

:HO 208 0§40 
Effeeti\'e Ca11tuFe ef1'\il' Centaminant Emissiens 
Air eeatamiooflts wllieh are, er may ee, eFHittea te the atmeSjlhere thretigh aeers, wifltlews, er ether 
ejleaiags ia a strnernre er »vhieh are, er may ee, efl!ittea frem aey Jlreeess oot eefl!aiaetl iH a strnernre, 
shall ee earrnretl aflti traasferretl te air 11ellt1tiea eeatrel eEjllipmeflt Hsiag the mest effieieat aaa best 
11raetieaele heeaiag, shretitliag, er !ltietiag eEjllifJmeflt available. New seHFees shall eemjlly at the time 
e f iHstallatieH. 

Stat Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 6!, f. 12-5-73, cf. 1~-25-73; DEQ4-1993, f. &ce1t. ef. 3-10-93; Renumbered from 340-028-0040; DEQ\4-!999, t: & cert. ef. 10-14-99, Renumbered 
from 340-030-0440 
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(1) Control apparatus and equipment, using the highest and best practicable treatment currently 
available, [shall-][must Jbe installed and operated to reduce to a minimum odor-bearing gases or 
odor-bearing particulate matter emitted into the attnosphere. 

(2) Gas effluents from incineration operations and process after-burners [shtill-][installed under section 
(1) of this rule must ]be maintained at a temperature of 1,400° Fahrenheit for at least a 0.5 second 
residence time, or controlled in another manner determined by the Department to be equally or 
more effective. 
Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 61, f. 12-5-73, ef. 12-25-73; DEQ4-1993, f. & cel1. ef. 3-10-93; Renumbered from 340-028-0045; DEQ\4-1999, f. & cert. ef. J0-14-99, 
Renumbered from 340-030-0450 

340-208-0560 
Storage and Handling of Petroleum Products 
(1) In volumes of greater than 40,000 gallons, gasoline or any volatile petroleum distillate or organic 

liquid having a vapor pressure of 1.5 psia or greater under actual storage conditions shtill-must be 
stored in pressure tanks or reservoirs, or shall Ile stsFeEI in containers equipped with a floating roof 
or vapor recovery system or other vapor emission control device. 

(2) Gasoline or petroleum distillate tank car or tank loading facilities handling 20,000 gallons per day 
or more shtill-must be equipped with submersible filling devices or other vapor emission control 
systems. 

(3) Gasoline tanks with a capacity of 500 gallons or more, that were installed after January 1, 1970, 
shallmust be equipped with l!_submersible filling device or other vapor emission control systems. 
Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 61, f. 12-5-73, ef. 12-25-73; DEQ4-1993, f. & ceit. ef. 3-10-93; Renumbered from 340-028-0050; DEQ14-1999, f. & cert. ef. 10-14-99, 
Renumbered from 340-030-0460 

340-208-0570 
Ships 
While in those portions of the Willamette River and Columbia River wffielr-that pass through or 
adjacent to Clackamas, Columbia, and Multnomah Counties, each ship shall miffirnize emissiefls frem 
sest lllswiHg aflEI shall Ile is subject to the emission standards and rules for visible emissions and 
particulate matter size and must minimize soot emissions. The owner. operator or other responsible 
party must ensure that these standards and requirements are met. 

Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 61, f. 12-5-73, ef. 12-25-73; DEQ 4-1993, f. & cert. ef. 3-10-93; Renumbered from 340-028-0055; DEQ14-1999, f. & cert ef. 10-14-99, 
Renumbered from 340-030-0470 

J411 2118 113811 
UJ!Set Condition 
Bmissisfl ef air esfltamiflaflts ifl eirness ef aflfllie!tllle st!lf!EiaFEls as a Fes11lt sf eEjlfi13meflt llFeakElswfl shall 
Ile sH!Jjeet ts OAR 349 214 9399 thrn11gh 349 2H 9389. 

Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 61, f. !2-5-73, ef. 12-25-73; DEQ4-1993, f. &cert. cf. 3-10-93; Renumbered from 340-028-0060; DEQ4-\ 995, f. & cert. ef. 2-17-95; DEQ14-1999, 
f. & ce1t. ef. 10-14-99, Renumbered from 340-030-0480 

340-208-0590 
Emission Standards - General 
Compliance with any specific emission standard in this Division does not preclude required compliance 
with any other applicable emission standard or requirement contained in OAR Chapter 340. 

Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 61, L 12-5-73, ef. 12-25-73; DEQ4-1993, f. & cert. ef. 3-10-93; Renumbered from 340-028-0065; DEQJ4-1999, f. & cert. ef. 10-14-99, 
Renumbered from 340-030-0490 
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340-208-0600 
Visible Air Contaminant Standards 
No person ev;ffiag, e13emtiag, er maintaiaiag ReR fuel lmrniag etJ.ttij'lmeRt seHrees ef emissieas shall 
eiseharge inte the a!mes13here frem !IR:'.>' siagle settree ef emissiea vAia!see'ler aey air eeRtamiRaR! fer a 
13eriee er 13eriees aggregatiag mere thaa 30 seeeaes in aRJ' eae heHr whieh is etJ.Hal te er greater thaa 
20 13ereeRt e13aei!ymay allow any non fuel-burning-equipment to discharge any air contaminant that is 
20 percent opacity or greater into the atmosphere for a period of or periods totaling more than 30 
seconds in any one hour. 

Stat. Auth.: ORS 468 & ORS 468A. 
Stats. Implemented: ORS 468.020 & ORS 468A.025. 
Hist.: DEQ 61, f. 12-5-73, ef. 12-25-73; DEQ 4-1993, t: & cert. ef. 3-10-93; Renumbered from 340-028-0070; DEQ 3-1996, f. & ce11. ef. 1-29-96; DEQl4-
1999, f. & cert. ef. 10-14-99, Renumbered from 340-030-0500 

340-208-0610 
Particnlate Matter Weight Standards 
fB-Except for equipment burning natural gas and liquefied petroleum gas, the maximum allowable 

emission of particulate matter, from any fuel burning equipment-shall: 
(al) Be-.!.§_a function of maximum heat input lfRt!-.beas determined from Figure 1, except that from 

existing fuel burning equipment utilizing wood residue, it shall eel§ 0.2 grain, and from new 
fuel burning equipment utilizing wood residue, it shall eeis 0 .1 grain per standard cubic foot of 
exhaust gas, corrected to 12 percent carbon dioxide; 

(e;f) Must Nnot exceed Smoke Spot #2 for distillate fuel and #4 for residual fuel, measured by 
ASTM D2156-65, "Standard Method for Test for Smoke Density of the Flue Gases from 
Distillate Fuels'', 

(2) The maxiffllim allewaele emissiea ef 13artiet1late matter frem aRJ' refuse eHIBiHg etJ.Hij'lffleR! shall lle 
a fHaetiea ef the maximlim heat iRJ3HI frem the refHse eRly aaEI shall lle eetefffliaee frem FiglH'e 2, 
[Publications: The publication(s) refeJTed to or incorporated by reference in this rule is available from the office of the agency.] 
[ED. NOTE: The Figures referenced in this rnle arc not printed in the OAR Compilation. Copies are available from the agency.] 
Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468.020 & ORS 468A.025 
Hist.: DEQ 6!, f. 12-5-73, cf. 12-25-73; DEQ 4-1993, f. & cert. cf. 3-10-93; Renumbered from 340-028-0075; DEQ 3-1996, f. & cert. ef. 1-29-96; DEQ14-
!999, f. & cert ef. 10-14-99, Remunbered from 340-030-0510 

~40 208 OtilO 
PeFtieulete MetteF Sill!e Stee!lenl 
Ne Jlersea shall eat1se er 13ermit the emissiea ef aey J3ar!iet1late matter whieh is larger thaa 250 miereas 
ia ske J3feviaee st1eh 13artiettla!e matter eees er will ee)3esit HJ3eR the real 13re13erty ef aRether 13ersea. 

Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 61, f. 12-5-73, ef. 12-25-73; DEQ 4-1993, f. & cert. ef. 3-10-93; Renumbered from 340-028-0080; DEQl4-l999, f. & cert. ef. 10-14-99, 
Renumbered from 340-030-0520 Moved to 340-208-0450. 

340-208-0630 
Snlfnr Dioxide Emission Standard 
For any air contaminant source that may emit sulfur dioxide, no person sflftll-may cause or permit 
emission of sulfur dioxide in excess of 1,000 ppm from any air contamination source as measured in 
accordance with the Department's Source Test Manual, except those persons burning natural gas, 
liquefied petroleum gas, or fuel conforming to provisions of rules relating to the sulfur content of fuels. 
This rule applies to sources installed, constructed, or modified after October 1, 1970. 

[Publications: l11e publication(s) feforrcd to or incorporated by reference in this rule is available from the office of the agency.] 
Stat. Auth.: ORS 468 & ORS 468A. 
Stats. Implemented-. ORS 468.020 & ORS 468A.025. 
Hist.: DEQ 61, f. 12-5-73, ef. 12-25-73; DEQ 4-1993, f. & cert. ef. 3-10-93; Renumbered from 340-028-0085; DEQ 3-!996, f. & cert. ef. l-29-96; DEQ14-
J999, f. & cert. ef. 10-14-99, Renumbered from 340-030-0530 

:HO 208 Oti40 
~ 
(1) Ne J3ersea shall eat1se er 13ermit the emissieR ef eeereHs matter iR SHeh maRRer as te eeRtrillute te a 

eeaeitien ef air 13ellutieR, er eireeee: 
(a) A SeeRteme!er Ne. 0 eeer streagth er etJ.Hi'laleRt eilHtieR iR fesieeRtial aoo eemmereial areas; 
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(B) A Seeft!emeler Ne. 2 seer slrerigth er efjHivaleft! sillftiea ia all ether lfrfls Hse areas; 
(e) Seeritemeter Reaffiags: Seeft!emeter J>le. aaa Ceaeeft!ratiea Raage Ne. ef Threshelss, 

reSjleefrrely: 
(A) 8 1 le 2; 
(1-l) 1 2 le 8; 
(C) 2 8 te 32; 
(D) 3 32 le 128. 

(2) A vielaliea ef this rule shall have eeoorres whea twe measHremeats mase withia a 13erie8 ef eae 
h81ir, sevarates ey at least 15 miRHles, eff the 13re13erty sHrreHR8iag the air eeatamiooat seHree 
eirneess the limitatieas ef seetiea (1) ef this rule. 
Stat. Atith.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 61, f. 12-5-73, ef. 12-25-73; DEQ4-1993, f. & cert. ef. 3-10-93; Renumbered from 340-028-0090; DEQ14-1999, f. & cert. ef. 10-14-99, 
Renumbered from 340-030-0540 

~ 4 0 208 O<iSO 
AJ3tJlieatieH 

BeBteB, LiHB, ~'laFiee, Poll1:, and Yamhill Counties 

Ol\R 348 208 8658 threHgh 348 288 8678 shall 11J313ey ia Bealea, Lioo, Marisa, Pelk aaa Yamhill 
Ceftft!ies. 
Stat Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 109, f. 3-15-76, ef. 3-25-76; DEQ 11-1982, f. & ef. 6-18-82; DEQ 4-1993, f. & cert. ef. 3-10-93; Renumbered from 340-029-0001; DEQ14-1999, f. 
& cert. ef. !0-14-99, Renumbered from 340-030-0600 

~ 40 208 (1()()0 
(M8f'S 

(1) Ualess etherwise regHlates ey s13eeifie eser regHlatiea er staa8ar8, oo 13ersea shall eaHse er 13efffiit 
the emissiea ef esereHs matter: 
(a) Ia sHeh a maooer as te eaHse a 13lffilie ooisaRee; er 
(e) That eeoors fer sHffieieft! 811ratiea er freEJHeriey se that twe meaSHremeft!s mase withia a fleries 

ef eae hem, serarated ey at least 15 miaHtes, effthe flreflerty sHrreoodiag the emissiea 13eift!, 
that is ef!Hal le er greater thaa a Seeft!emeter Ne. 8 er efjHiYaleft! 8i1Htieas ia areas 11se8 fer 
resiseft!ial, reereatieRa!, effiteatieaal, iasti!H!ieRa!, hetel, retail sales er ether similar fllifJ3SSes. 

(2) IR all laas Hse areas ether thaa these Sfleeifies iR slffiseetiea (1)(0) ef this rule, release ef esereHs 
matter shall ee !lrehiilites if ef!Hal te er greater thaa a Seeft!emeter J>le. 2 eser slreagth, er 
efjlfiYalerit silH!ieRS. 
Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 11-1982, f. & ef. 6-18-82; DEQ 4-1993, f. & cc1i. ef. 3-10-93; Renumbered from 340-029-0011; DEQ14-1999, f. & cert. ef. 10-14-99, Renumbered 
from 340-030-0610 

340 208 0()70 
Partie11late Matter Si"e Staedard 
Ne 13ersea shall eaase er 13ermit the emissiea ef aay 13artioolate ffiatter whieh is larger thaa 258 miereHs 
iii size 13revifle8 SHefi !lartieHlate matter sees er will seresit HjleR real 13re13erty ef aRether 13ersea. 

Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 11-1982, f. & cf. 6-18-82; DEQ 4-1993, f. & cert. ef. 3-10-93; Renumbered from 340-029-0030; DEQ14-1999, f. & cert. ef. 10-14-99, Renumbered 
from 340-030-0620 
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State of Oregon 

Department of Environmental Quality Memorandum 

To: 

From: 

Subject: 

Environmental Quality Commission Date: December 22, 2000 

Stephanie Hallock, Director J.~ 

Agenda Item G, January 12, 2001, EQC Meeting. Information Item: Remote 
Sensing of Vehicle Exhaust; Project Results in Central Oregon; Clean Air 
Committee of Central Oregon Recognition of DEQ Efforts 

Statement of Purpose 

The purpose of this information item is to provide the Environmental Quality Commission 
(EQC) with an overview of the Remote Sensing Project in Oregon, with emphasis on project 
coordination, participation and results in Central Oregon. The Clean Air Committee (CAC) of 
Bend awarded the Department of Environmental Quality (DEQ) a Clean Air Award as a result of 
the project success. A representative of the CAC will discuss the importance of the project with 
the EQC. 

Background 

DEQ received a grant from the U.S. Environmental Protection Agency to conduct remote sensing 
projects using specialized equipment from Georgia Tech. The purpose of the project was to 
measure combustion pollutants in the exhaust of on-the-road motor vehicles. The term "Remote 
Sensing" indicates that the monitoring equipment is not attached to the vehicle being tested. An 
infrared beam is cast across the road, measuring hydrocarbon, carbon monoxide and nitrogen 
oxide emission levels as the vehicle passes by. The quick instrument analysis allows the 
Department to test a large number of vehicles over a short period of time. This real time exhaust 
analysis is in contrast to tail pipe testing or dynomometer testing at a station where the vehicle is 
tested under conditions somewhat different than when on the road. The monitoring results are 
generally compared to vehicle emission standards and testing results from DEQ' s Clean Air 
Stations in the Portland Metro area. In previous years the ambient air in Bend was close to failing 
the National Ambient Air Quality Standards (NAAQS) for carbon monoxide and fine particulate 
matter (PMIO). The Clean Air Committee of Bend has been a volunteer-based advocate for air 
quality pollution prevention for over 10 years, striving to keep Central Oregon in attainmment with 
the NAAQS and improve awareness of air quality problems and solutions. 

Vehicle emissions Remote Sensing was conducted in Salem, Woodburn, Bend, Redmond, Eugene, 
and Portland. DEQ-Vehicle Inspection Program (VIP) staff, consultants from Georgia Tech, and 
local DEQ Air Quality staff supported the field work. The Air Quality Division helped apply for 
the grant and coordinate the overall project. For the Bend and Redmond program, the Department 
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partnered with the Clean Air Committee of Bend and the Automobile Service Association (ASA) to 
leverage as much outreach and value out of the opportunity as possible. The use of local media and 
press releases and general mail helped to inform the public about the project and the importance of 
maintaining performance of vehicles. Approximately 20 auto repair shops joined the effort by 
offering discounts on tune-ups and repairs on participants' vehicles. 

Procedure 

Passenger cars and trucks passing through the testing area and would see either a "low", "medium" 
or "high" emission level indication on a readerboard. A low reading indicated that the vehicle was 
properly tuned and would likely pass a normal vehicle emission test, whereas a medium or high 
reading would not. As the vehicle approached the readerboard (where possible), a volunteer or staff 
person would briefly discuss the results of the test with the driver and hand them some information 
concerning the program. People were info1med that the higher emitting vehicles actually cost the 
driver money because of inefficient combustion. Generally a tune up would fix the problem and 
save the owner fuel costs and release fewer pollutants into the air. 

Results 

A good response was received from the public, both during the tests and as reflected by the large 
number of vehicles passing through the test areas. Over 24,000 vehicles were tested during the 
entire project, with 9,350 vehicles tested in Central Oregon. In Bend, the DEQ and many local 
agencies had their entire motor pool tested. Some participants drove through the test multiple times, 
and the overall level of participation in Central Oregon was very good. Many participants asked 
why vehicle testing is not required in Central Oregon, and wanted to make sure that their vehicle 
was not overly contributing to local pollution problems. Although we did not collect any 
demographic information on the participants, all types of people and vehicles seemed to be 
represented. 

General results showed that areas outside of Portland had twice the failure rate (approximately 
11.5%) as vehicles that fail at a Clean Air Station in the Portland area (6%). The Central Oregon 
failure rate was slightly higher (13.9%) than other testing areas outside of Portland. The data clearly 
shows us that a vehicle inspection program does result in cleaner operating vehicles, and that there 
are many vehicles with "medium" and "high" emissions in non-VIP areas. Vehicle inspection 
programs are only required in areas that have exceeded the NAAQS. Programs that promote clean 
vehicle operations are useful as establishing an inspection program would be controversial and 
expensive in more rural locations. 

Conclusions 

The Remote Sensing equipment can be an efficient tool to measure the effectiveness of an 
established vehicle inspection program and to gather emissions data in areas that do not have 
vehicle inspection and maintenance requirements. Emissions from motor vehicles cause a large 
amount of pollution in Oregon, and the use of Remote Sensing equipment may be of benefit in 
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achieving the goal of clean, healthy air for Oregon. The testing program was a successful way to 
provide education and awareness in a community that does not have a vehicle inspection program. 
This project also provided the Clean Air Committee with information to assist their campaign of 
education and behaviour change as to achieve clean, healthy air. 

Intended Future Actions 

The Department's Vehicle Inspection Program is evaluating the purchase of similar equipment for 
use throughout Oregon. 

Attachments 
Press Release 
News Articles 
Remote Sensing Diagram 

Approved: 

Division: 

Report prepared by: Peter Brewer, Eastern Region AQ 
Phone: 541-388-6146, ext. 243 
Date: Dec. 12, 2000 



Remote Sensing: A Tool for 
Measuring Vehicle Emissions 

What is Remote Sensing? 
Remote sensing is a way to measure Pollutant levels in a vehicle's exhaust while the vehicle is traveling down the road. 
Unlike most equipment used to measure vehicle emissions today, remote sensing devices (RSD) do not need to be phys­
ically connected to the vehicle. 

What Pollutants are Measured by Remote Sensing Devices? 
Current RSD systems can measure a number of pollutants in the exhaust stream, including hydrocarbons, carbon 
monoxide and nitrogen oxides. However, RSD systems cannot measure 'evaporative" emissions - gasoline vapors that 
vent into the air from hot engines and fuel systems. Fuel evaporation is a very significant source of hydrocarbon pollution 
that can exceed tailpipe emissions on hot days. 

How does Remote Sensing Work? 
Commefcial RSD systems employ an infrared absorption principle to measure hydrocarbon (HC) and carbon monoxide 
(CO) emissions. These systems operate by continuously projecting a beam of infrared radiation across a roadway. 

Readerboard / 

Low Pollution 

As a vehicle passes through the beam of an RSD, the device measures the ratio of CO to carbon dioxide In front of the vehicle and in the exhaust 
plume behind. The system uses the 'before' measurement as a base and calculates the vehicles CO emission rate by comparing the 'behind' 
measurement to the expected ratio for ideal combustion. 

exhaust HC and nitrogen oxides are calculated in a similar manner. 



PRESS RELEASE: 

FOR MORE INFORMATION CONTACT 

Dennis Hanson, Bend Clean Air Committee (541) 382-5843 

Debra Elkins, Automobile Service Association (503) 682-8630 

Larry Calkins, DEQ Eastern Region Air Quality Program (541) 388-6146 ext. 245 

March 17, 2000 

VOLUNTARY VEHICLE POLLUTION TESTING PROJECT PLANNED FOR BEND AND 
REDMOND 

Emissions from cars are an increasing threat to air quality in Central Oregon as the 
population - and the number of cars of the road - continues to grow. But soon drivers in 
Central Oregon will be able to determine whether their cars are emitting more pollution than 
they should, and get a discounted tune-up if they are. 

Between April 7 and April 27, 2000, the Bend Clean Air Committee, the Automobile Service 
Association (ASA), and the Oregon Department of Environmental Quality (DEQ) will offer 
free, voluntary automobile emission testing at six locations in Bend and Redmond. To 
participate all drivers need to do is drive past one of emission testing sites between 9:30am 
and 4:30pm. 

Emissions are tested using a process known as remote sensing. Vehicles passing a remote 
sensing unit will be analyzed by an infrared sensor that determines the levels of carbon 
monoxide and other pollutants that are in their car's exhaust. A reader board connected to 
the remote sensing unit will inform drivers whether their car's emissions are "low", 
"medium", or "high". 

A reading of medium or high indicates emissions could be reduced by a simple tune-up. 
ASA member shops throughout Central Oregon will rfff'r riiscni ,,.,•~ri hm~ lips. 

Remote sensing technology is usually used in larger metropolitan areas, such as the 
Portland area, where emission testing is required to meet Federal Clean Air Standards. 
However, Greg McClarren with the Bend Clean Air Committee stresses that the testing 
being done in Bend and Redmond is strictly voluntary and that tune-ups are not required 
for cars that receive medium or high ratings. 

"The intent of this project is to let people know whether their cars are running efficiently or 
not, and to offer discounted tune-ups if they're not. By being proactive and keeping our cars 
well-maintained, we can avoid the kind of air quality problems other communities in Oregon 
are having to deal with", said McClarren. 

In other areas where remote sensing has been used, data indicates "gross polluters", about 
10-15% of the cars tested, are responsible for 50% of all automobile related pollution. 

For more information on remote sensing contact DEQ at TOLL FREE NUMBER 1-800-452-
4011. 

file://C:\WINDOWS\TEMP\remote sensing press release.htm 12/11/00 
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FOR MORE INFORMATION CONTACT 
Gregory McClarren, Bend Clean Air Committee (541) 923-6670 
Larry Calkins, Eastern Region Air Quality Program (541) 388-6146 

April 11, 2000 

REMOTE SENSING UPDATE: 
FREE VEHICLE POLLUTION TESTING LOCATIONS FOR APRIL 12-15 • 
Last week over 500 Bend residents took advantage of the free, drive by vehicle pollution 
testing being offered by the Bend Clean Air Committee, the Automobile Service Association 
(ASA), and the Oregon Department of Environmental Quality. 

This week the drive by testing equipment will be located on southbound 2?1h Street south of 
Neff Road on Wednesday and Thursday and at the Fred Meyer parking lot in Redmond on 
Friday and Saturday. To participate all drivers need to do is drive past the emission testing 
sites between 9:30am and 4:30pm. 

Car-shaped refrigerator magnets will be offered to drivers who have their emissions tested 
Friday or Saturday at the Fred Meyer parking lot in Redmond. 

Emissions are tested using a process known as remote sensing. Vehicles passing a remote 
sensing unit will be analyzed by an infrared sensor that determines the levels of carbon 
monoxide and other pollutants that are in their car's exhaust. A readerboard connected to the 
remote sensing unit will inform drivers whether their car's emissions are "low'', "medium", or 
"high". 

A reading of medium or high indicates emissions could be reduced by a simple tune-up. 
Discounted tune-up will be offered by ASA member shops throughout Central Oregon. 

For more information on remote sensing contact DEQ at (541) 388-6146 extension 245. 

Car emission testing is being offered at the following locations between 9:30am and 
4:30pm: 
April12-13 
April 14-15 
April 19-20 
April 21-22 
April 26-27 
April 28-29 

Bend 
Redmond 
Bend 
Bend 
Bend 
Bend 

Southbound 2?1h Street south of Neff Road 
Fred Meyer parking lot 
Southbound Division Street south of Highway 97 
Bend River Mall behind Bon Marche 
Eastbound Reed Market Road east of 15th Street 
Southbound 2?1h Street south of Butler Market Store 

## Bend Clean Air Committee ## 
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Central Oregon Motorists 
Care About Clean Air 

by TOM HAMILTON, CBN Feature Writer 

Central Oregonian motorists really do care about clean air. Thar much 1,vas evi­
dent as nearly 10,000 motorists in Bend and Redmond volunteered to have 
their auto emissions rested during a month-long free program conducted by 

the BCnd Clean A.ir Committee) the Automobile Service As,<;ociation and the Oregon 
Department of Environmental Quality. 

TC, EDITORIALS 
No reason to skip emissions test 

S
tarting tod'ay at the Bend Wal-Mart, 
the Department of Envrronmen!al 
Quality will offer free auto enus­

sions testing to Central. Oreg~n:ans-­
While there is no law agalll.St drivmg a 
pollution-spewing vehicle, tt IS m every­
one's best interest for car and truck own­
ers to take a few minutes and have; the 
test done. . 

The test itself could hardly be easi~r. 
Vehicle owners simply drive past an m­
frared detector which analyzes exhaust 
gases. A computer looks at the dat~ and 
figures out what the e.xbaust contaJ!lS. If. 
there are borderline or dangerous levels 
of enwonmentally. l\armful p~llut~~ · 
present, the· owner IS informed unrn .. 
ate!y .. 

TheDEQ will not and cannot hand out 
tickets or fines for failing the test. The 
only possible penalty_ IS a guilty c~n­
science upon discovenng that one ~ 
been polluting the arr we all breathe .. 
cessive pollurants in· tbe exhaust also m-

dicate one's automobile is .not runnin~ 
optimally. Poor engine efficrency means 
more money spent on gas, a costly propo­
sition these days. 

The o-ood news is that in most cases, 
ellininatfug the excess pollution from the 
exhaust and restoring the engme to peak 
performance is as simple as. a. tune-up or 
minor repair. While one will not ?~ _re­
quired to make these repairs after. railing 
the test, the DEQ has partnered with sev· 
era! certified repair shops that will offer 
discounts on .pollution-related wo;k. 
DEQ staff at the testing sites can proYJde 
the details. · 

There is no reason for vehicle owners 
not to participate in the t~st dunng the 
next few weeks. We owe it to everyon~ 
else who breathes in Central llregu•1 a.uu 
might just save ourselves a few dollars m 
the process. . 

For details on test days and locatwns 
visit the DEQ Web site at www.deq.state. 

or.us. 

-~ ·. 

' 

rMetro I 
Mo~da · ">'° C.mmu!;.;;·,~'"';'-· -.,._,'' , _ Y . , ""II . ·! Ul o\99.:1.~•;;{ 
Tuesday Schools 1'!4·5064 

' [CLOSE-UP I 

Wednesday Publk: Llfo 194·5123 
T1mrnlay Publk: Sahity 294·5055 
Friday Envlronm.nt 2'!4·5122 Ulll - . -

b EQ offers motorists in rural areas 
. . . 

chance to test their autos' em1ss1on.~ 
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For Citizens of Deschutes County from the Clean Air Committee "Dedicated to Keeping Our Air Clean" Spring/Summer 2000 

CiJG'.AN AIR AWARDS 

Award Shared By Cascade Pumice And DEQ 
Two seeming adversaries in 

the pollution arena are co-winners 
of the 1 999 Clear The Air Award. 
Cascade Pumice Company and 
the Oregon Department of 
Environmental Quality were 
honored by the Clean Air Com­
mittee for their efforts to reduce 
Central Oregon's air pollution at 
the July 5 Bend City Council 
meeting. 

D
1
ugan Pearsall, President of 

Cascaclle Pumice, 

led a unique 
corporate effort 
to mitigate any 
air pollution associated with a 
mining pit operation near 
Tumalo. Concerned about the 
effects of its pumice mine on 
neighboring residents, Cascade 
Pumice voluntarily prepared a 
dust abatement plan and per­
formed on-going air moniforing 
over the lifetime of the mine's 
five-year operation. While con­
tinuously monitorinq meteoro-: . 

necessary to operate a surface 
mine," said John Head, a Clean 
Air Committee member. "It 
proved that mines can be oper­
ated without adversely impacting 
ambient air quality." 

The annual honor was 
shared with the Or-
egon Department of 
Environment Quality's 
Vehicle Inspection 
Program. DEQ pro­
moted Central Oregon 
over other nationwide 
applicant? for a month-

~ 

~ 
I U i Q 

1•]:(•1 
Slate of Oragon 
Department of 
Environmental 
Quality 

Jong intrcduction of the laser­
based tec.'lnology. The technol­
ogy, developed by Georgia Tech 
Universit. was nationally intro­
duced in ''lend. "The DEQ people 
in Portlar j really pulled this off 
for Bend, said Gregory 
McClarre ·1. "They devoted· a · 
tremendous amount of personal 
time and effort to make this 
pollution-awareness effort a 
success here." 

The Clear The Air Award is 
given annually by the Clean Air 
Committee to those who have 

made an outstanding contribu­
tion toward improvement of the 
area's air quality. 

BULLETIN FILE PHOTO 

Central Oregon Cars 
Pass Physical 

Over 9,800 Central Orego­
··· nians tested their vehicles for 

emissions during the Clean Air! 

crossed the roadway. The light 
was reflected back to an analyzer 
and information sent to a com-



State of Oregon 

Department of Environmental Quality 

To: 

From: 

Environmental Quality Commis~ 

Stephanie Hallock, Director }J' 

Memorandum 

Date: December 22, 2000 

Subject: Agenda Item H, January 12, 2001, EQC Meeting. Information Item; Revisions 
to Point Source Air Management Rules (New Source Review, Plant Site 
Emission Limit, and Air Quality Permitting Requirements) 

Statement of Purpose 

The purpose of this information item is to provide the Environmental Quality Commission 
(EQC, Commission) with an overview of proposed major rule revisions to Oregon's Air 
Quality point source permitting program. This information is a preview of changes the 
Department of Environmental Quality (DEQ, Department) will present to the Commission for 
action at the March, 2001 meeting. The overview will highlight the rationale, process, and 
key proposed changes to the permitting program. 

Background 

The Department is proposing to modify sixteen Air Quality Administrative Rule Divisions; two 
new Divisions will also be created. These proposed changes are designed to clarify existing rules 
and improve the efficiency of Air Quality's permitting work. The proposed improvements 
include: 
• Simpler permitting procedures 
• Greater use of general permits 
• Less need for permit modifications 
• Simpler emission trading options 
• Improved construction approval procedures 
• Better targeted public involvement 
• Simpler fees and billings 
• Clearer applications and other requirements 

A full explanation of the major concepts proposed in this rulemaking package is attached, and 
includes a division-by-division detail of the location of the proposed changes. 

The Department expects resource savings of approximately five full time positions once the 
proposed rule revisions are fully implemented over the next seven years. The proposed rules will 
allow the Department to maintain the same level of environmental protection from permitted 
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facilities with fewer resources, allowing the Department to focus on high priority work to protect 
air quality. It is important to note that the proposed rules are not intended to increase or decrease 
the overall stringency of the point source regulatory program but will allow the Department to 
achieve the current level of enviromnental protection with fewer resources. 

Rule Development and Outreach 
This rulemaking has undergone one of the most extensive public outreach efforts in the history 
of the Air Quality Permitting Program. This proposed rulemaking was developed by a 
Department work group plus representatives from Lane Regional Air Pollution Authority 
(LRAPA) and the United States Enviromnental Protection Agency (EPA). The work group's 
efforts stemmed from previous recommendations by Industrial Source Advisory Conunittees 
from 1994 through 1996. The work group also relied on results of an intensive internal 
process assessment conducted in 1998. The work group conducted multiple, multi-day work 
sessions during 1999 to develop issues and propose solutions. That effort resulted in an 
extensive list of recommended changes that were subsequently critiqued by Department permit 
writers and inspectors. 

Over the last year and one-half, Department staff presented the rulemaking proposal to 
approximately 260 individuals representing small to large industry, consultants, attorneys, and 
enviromnental groups. Presentations were made to permitted sources and interested parties in 
Portland, Salem, Springfield, Bend, Pendleton and Medford. Department permit writers and 
inspectors, the Oregon Department of Justice, and EPA also thoroughly reviewed initial 
versions of the draft rules. 

A pre-public notice draft of the proposed rules was presented in a large meeting to industry and 
enviromnental stakeholders at the Department's headquarters in Portland on September 27, 
2000. This presentation outlined the changes, identified where the work group 
recommendations were located in the draft rules, and answered questions about the proposal. 
Issues identified during this process were addressed and are included in the rulemaking 
proposal. The Department also conducted 6 workshops in conjunction with the rulemaking public 
hearings December 5 through 7, 2000. Approximately forty individuals, representing small to 
large industry, consultants, lawyers, and enviromnental interests attended the workshops. A 
complete list of those who attended the statewide presentations and workshops is available for 
review. 

The Department is still in the process of reviewing public input on this rulemaking. However, 
some general findings can be made at this time: 
• There is a great deal of support for the Department's streamlining objectives from all 

stakeholders; 
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• Several specifics (highlighted in the attachment) have become controversial, notably: 
combining and splitting sources (definition of "adjacent"); 
reduction of unassigned emissions; 
elimination of short term Plant Site Emission Limits; 
the proposed method for identifying impacts from ozone precursors; 

• These proposals may be perceived by stakeholders as more or less stringent than the 
current rules depending on the particular circumstance; 

• Much of the concern about these proposals stems from the overall volume of changes and 
the interdependencies of the requirements. 

Conclusions 

• The proposed revisions are essential to implement the permitting program in an efficient 
manner. 

• An extensive outreach effort has been conducted. 
• Streamlining, efficiency and resource savings will be accomplished by the proposed rule 

revisions. 
• The proposed rules are not intended to increase or decrease the overall environmental 

protection provided by the point source permitting program. However, the expected 
streamlining will allow the Department to achieve the current level of environmental 
protection more efficiently. 

Intended Future Actions 

The Department will review and evaluate the rulemaking proposal in light of all information 
received during the comment period. Following review, the rules may be presented to the 
EQC as originally proposed or with modifications made in response to public comments 
received. The targeted EQC meeting date for consideration of this rulemaking proposal is 
March 9, 2001. This date may be delayed if needed to provide additional time for evaluation 
and response to comments received in the hearing process. 

Once the rules are adopted, the Department will issue new general permits, and assign all 
existing permitted sources to the appropriate permit type. This activity must be completed by 
Fall, 2001 so that permit fee invoicing will be accurate. 

It is important to note that the total fee revenue generated under the restructured ACDP 
Program will be equal to the current fee revenue, although individual permitees may have 
higher or lower fees depending on the permit type they require. In addition, the Governor's 
recommended budget includes a fee increase to replace general fund and maintain the current 
staffing level in the program. If approved by the Legislature, this fee increase will be 
proposed for adoption by the Commission in Sununer, 2001. 
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Attaclnnents 

Attached is a summary of the proposed rule revisions that was provided to the public during 
the comment period. This summary describes the proposed changes and the expected effects 
on the permitting process. 

Reference Documents (available upon request) 

Public Notice Draft copy of proposed rule revisions (redline/ strike-out version) 
Fifteen major rule revision concepts, developed by internal work groups 
Fact sheets and stakeholder outreach materials 
Stakeholder outreach attendee lists 

Approved: 

Section: 

Division: 

Report Prepared By: 
Phone: 

David Kauth 
503-229-5655 

Date Prepared: December 22, 2000 



Attachment 

State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Rulemaking Proposal 
for 

Revisions to Point Source Air Management Rules (New Source Review, Plant Site Emission Limit, and 
Air Quality permitting Requirements) 

Summary of Rule Changes 

Summary of Proposed Major Concept Changes 

The Air Quality Division is proposing significant changes to its permitting rules in an 
effort to maximize efficiencies in the program, while maintaining the existing level of 
environmental protection. These changes are part of the implementation phase of the 
Department's air permit streamlining project. 

The major concepts covered by the proposed changes to the AQ permitting rules are 
listed below. Concepts that are expected to receive substantial comments are highlighted 
with"*" and bold. 

Permitting: 
• General Permits - increased use of permits that apply to categories of businesses 

that are all subject to the same requirements 

* Combining and splitting sources -a standard procedure to address netting 
basis, New Source Review (NSR) and Plant site Emission Limit (PSEL) for 
multiple sources that become one or one source that becomes multiple 

• Generic bubble authority- realignment of bubble authority with EPA rules and 
guidance 

• Notice of Construction - combine and simplify construction approval 
requirements 

Plant Site Emission Limits: 
• Generic PSELs - alternative to individual limits for smaller emission sources 
• Potential to Emit (PTE)- make the PSEL into a PTE limit by changing it to a 

rolling 12 month rather than a calendar year limit 

* Short Term PSEL - eliminate the short term PSEL where there is not 
existing authority to deny an increase 

* Unassigned Emissions - define and limit approved emissions that exceed a 
facility's ability to emit due to changes made that have reduced capacity 

New Source Review: 
• NSR streamlining- simplify applicability and eliminate procedures with no 

environmental value 
• Netting Basis - define emission level that is used for comparison to proposed 

increases, for the purpose of determining the appropriate review requirements 
• Emission Reduction Credit (ERC) - clarify procedures to create and bank 

emission reductions due to over control or shutdown. 
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• Offsets - standard procedure to determine the required offsets when a source 
triggers NSR 

• Pre-construction Monitoring - establish alternatives to pre-construction 
monitoring through modeling and post construction monitoring 

* Ozone precursors - improve the analysis of ambient impacts on ozone areas 
due to NOx and VOC emissions increases 

Public Participation: 
• Public Participation - improves effectiveness of public's ability to comment on 

proposed permit actions and focuses the Department's resources on changes that 
have environmental significance 

The following summaries briefly explain each of the above listed major concepts. 

Permitting 

General Air Contaminant Discharge Permits: 
The proposed rule changes expand the Department's ability to write permits for 
categories of businesses instead of individual permits. These permits, known as General 
Air Contaminant Discharge Permits (ACDPs), allow the permittee to operate as if it had a 
source specific permit. Individual businesses are 'assigned' to the General ACDP if they 
meet the criteria for the General ACDP. Businesses that are required to have a permit but 
do not fit the parameters of an existing General ACDP will still need an individual 
ACDP. 

Expanding the use of general permits will be possible because of changes in the PSEL 
rules to allow for "Generic PSELs" (see below). 

For example, the Department currently has 214 issued permits for rock crushers. Of 
these, 14 3 rock crushers have individualized permits with PSELs established based on the 
source's expected amount of rock crushed per year for the next five years. Almost all of 
these permits have the same conditions, whether the business crushes 10,000 tons of rock 
per year or 1,000,000 tons of rock per year. In fact, stricter regulations do not apply to 
these businesses unless they crush more than 1,180,000 tons of rock in any twelve-month 
period. Therefore, a general ACDP can be issued for most rock crushers with a generic 
PSEL set below the level that triggers new requirements. 

Fees for General ACDPs will be less than fees for other types of ACDPs. General 
ACDPs will have three cost categories that are based on the type of source. 

The proposed rule changes will not affect how the Department conducts inspections and 
enforcement because inspections and enforcement are not dependent on whether a 
business is on a general or individual permit. 

Combining and splitting sources: 
The proposed rule changes set forth procedures for combining facilities when they meet 
the definition of a single source, and for splitting one source into multiple sources when 
they no longer meet the definition of one source. Two sources that become one source 
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could combine their netting basis, but would get only one significant emission rate 
(SER). One source that splits could divide its netting basis and SER however it wants, 
but the new sources will not get multiple SERs unless one or more of them satisfies the 
New Source Review requirements. 

A formal process is needed to ensure that sources are being treated consistently statewide 
when they combine or split their operations. The proposed rules define source as: 1) 
Being under common ownership or control, 2) Having a common 2 digit standard 
industrial classification or supporting the major 2 digit SIC, and 3) Being on contiguous 
or adjacent properties. The proposed rules define "adjacent" as interdependent and 
nearby, consistent with EPA guidance. This will allow for simplified processing of 
requests to split or combine operations and also will allow a source to move to a new 
adjacent site without having to get a new permit ifthe time between operation at the old 
and new sites is less than six months. 

Generic bubble authority 
A "bubble" is an alternative emission control concept that allows one device to exceed a 
specific limit if another device at the same site is over-controlled and the combined 
emissions will meet the limit of all devices included in the bubble. Bubbles must be 
specifically addressed in a permit if they are going to be used. The proposed rule 
revisions make the Department's bubble authority consistent with EPA's requirements. 
The Department will have authority to approve simple bubbles on its own. Complex 
bubbles will require EPA approval either through a SIP revision or a Title V permit. 

Notice of Intent to Construct and Notice of Approval: 
The proposed rule changes combine the two construction approval programs into one set 
of rules to clarify and streamline the procedural requirements. Those changes with the 
highest environmental and public health significance will receive the most scrutiny. 
Proposed changes that are of low environmental and public health significance may 
proceed ten days after submitting the required information. The proposed changes 
establish different levels of review and approval for four types of construction changes: 
1. Type 1 changes have no increase in emissions from individual stationary sources and 

no increase in PSEL. Type 1 changes have a 10 day notice to the Department and 
approval procedure. 

2. Type 2 changes may have increased emissions from individual stationary sources less 
than the significance level but with no increase in the PSEL. Type 2 changes have a 
60 day notice and approval procedure. 

3. Type 3 changes may increase emissions from individual stationary sources by less 
than the significance level and may increase the PSEL up to the significance levels. 
A Construction ACDP or a new or modified Standard ACDP is required for approval 
of Type 3 changes. 

4. Type 4 changes increase emissions from individual stationary sources by more than 
the significance level or may increase the PSEL by more than the significance level. 
A new or modified Standard ACDP is required for approval of Type 4 changes. 

The proposed rules exempt certain activities, such as installing a domestic heating 
system, from notice of construction. The proposal also clarifies the types of construction 
changes that need operating permits before operation can begin. 
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Plant Site Emissions Limit 

Generic Plant Site Emission Limit: 
The proposed rule revisions will create an optional Generic PSEL as an alternative to 
individually calculated PSELs. This Generic PSEL streamlines the permitting process by 
eliminating source-specific emission calculations for the purpose of setting limits in the 
permit. It also greatly reduces the number of permit modifications that must be processed 
because it eliminates the need for small increases in the PSEL. 

The proposed rules set generic PSELs at a level just below the significant emission rate, 
which is the level where additional air quality analysis is required. Sources with 
emissions less than the significant emission rate will qualify for a Generic PSEL instead 
of a source-specific PSEL. A source may opt for a generic PSEL for one or more 
pollutants. A source may not retain baseline emissions for pollutants with generic 
PSELs. Any increase above the Generic PSEL will require a source-specific PSEL and 
additional air quality analysis. 

Generic PSELs can be used within General Permits (see above). Generic PSELs can also 
be used to establish enforceable limits to keep emissions below the thresholds for major 
New Source Review and Title V. 

Make the PSEL into a potential to emit (PTE) limit: 

By establishing a rolling 12 month PSEL, instead of a calendar year PSEL, the PSEL 
would limit a source's potential to emit. The rolling 12 month basis is needed to make a 
limit of a source's potential to emit practically enforceable. This will eliminate the need 
for other production-related emission caps to keep sources from triggering other air 
quality requirements, such as New Source Review and Title V. Generic, as well as 
source-specific PSELs, may be used to establish the PTE limit. Demonstration of 
compliance with the PSEL will also show compliance with the PTE limit. Permittees 
will have the opportunity to adjust their baseline emission rate (see netting basis below) 
to a rolling 12 month basis, if needed. 

Eliminate the Short Term PSEL: 
The existing rules require a short term PSEL in all regular permits. But in most of the 
state there are no restrictions or trigger levels that require additional analysis to increase 
the short term limit. The proposed rule revisions eliminate the short term PSEL for all 
pollutants in all areas of the state except where there is a short term SER established in 
the rules. The only area that currently has a short term SER is the Medford/ Ashland Air 
Quality Maintenance Area for PM1 0. Other areas of the state may be added in the future 
if it is determined that short term Plant Site Emission Limits are necessary to attain or 
maintain the ambient air quality standards. This change reduces the work load of 
establishing short term PSELs where there is no environmental benefit, and eliminates 
permit modifications to change a short term PSEL where there is no basis to deny the 
change. This change does not affect other existing short term limits, such as opacity or 
grain loading, in the rules that are important to protect air quality. 
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Unassigned Emissions: 
The proposed rule revisions define unassigned emissions as the difference between the 
netting basis (see below) and the source's current PTE, after taking into account banked 
emission reduction credits (see below). If current PTE is equal to or greater than the 
netting basis, then a facility has no unassigned emissions. 

This proposed rule revision sets up a consistent way of establishing and managing 
unassigned emissions. If a facility adds new emitting equipment, unassigned emissions 
can be used to offset the emissions increase through a permit modification. The proposed 
rule also limits the total amount of unassigned emissions that can be maintained at a 
facility and establishes a process to reduce excess unassigned emissions over time. The 
owner or operator may maintain part or all of the unassigned emissions for one permit 
cycle by submitting a plan for use in internal netting within that permit cycle. This time 
period can be extended by 10 years if a facility banks a voluntary reduction of actual 
emissions within two years of the reduction. This allows facilities to plan for growth and 
streamlines the Department's process of meeting and maintaining air quality standards. 

New Source Review 

New Source Review Streamlining: 
The proposed rules transfer approval of emission increases at smaller sources (below 
federal emission thresholds) to the Plant Site Emission Limit Rules rather than the NSR 
rules if located in areas that meet air quality standards. This results in the same level of 
environmental protection with less administrative burden. The changes also eliminate 
some procedural steps that duplicate other requirements or do not add environmental 
value for facilities below federal emission thresholds. In addition, the changes clarify 
and consolidate analytical requirements and exempt environmentally beneficial pollution 
control facilities from NSR. This eliminates the administrative burden without 
jeopardizing air quality. 

Netting Basis: 
The Department proposes to add the definition of netting basis to clarify permitting 
requirements relating to emission increases. 

The proposed definition of netting basis is: 
Baseline emission rate 

MINUS reductions required by rule or order 
MINUS unassigned emissions that have been reduced 
MINUS emission reduction credits transferred offsite 
PLUS increases approved by NSR 

When a facility proposes to increase emissions, the netting basis is compared to the 
requested PSEL to determine if more stringent review is required. 

In addition to defining the netting basis, the Department also proposes that all baseline 
emission rates be frozen with the first permitting action after July 1, 2002. Re­
establishing the baseline emission rate for any business is very resource intensive because 
finding adequate 1977 or 1978 records to justify the change is very difficult. The time 
between July 1, 2001, the effective date of the rules, and July 1, 2002 will allow facilities 
to make changes needed to correspond to changes in the PSEL rule (e.g., 12 month 
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rolling vs. calendar year limit). The proposed rule allows future changes to the baseline 
emission rate only when better emission factors are established, an emissions unit that is 
part of the current facility's operation was erroneously believed to have negligible 
emissions, or when a new pollutant is added to, or removed from, the list of regulated 
pollutants. 

Emission Reduction Credits (ERC): 
The proposed changes to OAR 340 Division 268 clarify what constitutes a valid ERC, 
how to create one and how to extend its life through banking. Only actual emission 
reductions will be used as ERCs. Existing source over-control, partial and total source 
shutdowns, and curtailments are acceptable for creating ERCs ifthe emission reductions 
are actual, permanent, surplus, and enforceable. Previous restrictions on banking 
shutdown credits will be removed as a result of the unassigned emissions program (see 
Unassigned Emissions above). These two changes must go hand-in-hand to maintain the 
current level of environmental protection. 

Applications for banking ERCs must be made within the two-year contemporaneous time 
period starting when the actual emission reduction occurs. Banking extends the life of 
ERCs to ten years from the actual reduction. Banked ERCs would be protected from 
rule-required reductions during the banked period unless the Environmental Quality 
Commission specifically determines that they must be reduced as part of attainment or 
maintenance plan requirements. 

All unbanked ER Cs, that are not transferred off site, would expire at the end of the 
contemporaneous 2 year time period and become unassigned emissions. 

Banked ERCs are different from unassigned emissions because they can be transferred to 
another source through a NSR action for up to 10 years after the reduction occurred. 
Unassigned emissions can only be used at the source that created them after the 2 year 
contemporaneous period expires. 

Requirements for offsets: 
The New Source Review rules use the term "offsets" to refer to an equal or greater 
reduction in emissions at one site to mitigate the increase in emissions from a second site. 
Offsets may come from ERCs at other sources that were created during the prior 2 years 
or banked within the past 10 years. The intent of offsets is to improve the air quality in 
the area of the new or modified facility. The proposed rule revisions clarify the offset 
requirements and bring them all together in one location in the rules. 

Alternatives to preconstruction monitoring: 
Major new sources and major modifications at existing sources that are subject to New 
Source Review, may also be subject to preconstruction ambient air quality monitoring. 
The proposed rule revisions allow an alternative to preconstruction monitoring if worst 
case modeling shows that impacts will not cause or contribute to a violation of ambient 
air quality standards. The alternative also requires post-construction monitoring after the 
facility is built and operating. 
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Attachment 

Ambient impacts of ozone precursors 
Volatile Organic Compound (VOC) and Nitrogen Oxide (NOx) emissions promote the 
formation of ozone and are regulated under the NSR rules for ozone. The Department 
has conducted modeling to determine what size source at what distance will cause an 
impact on ozone nonattainment and maintenance areas. The proposed rules include an 
equation relating size and distance to determine ifVOC and NOx sources within 100 
kilometers of a sensitive area cause impacts on the area. This evaluation is necessary to 
satisfy EPA requirements that ozone impacts from precursors are being addressed 
sufficiently. Sources found to cause impacts on nonattainment or maintenance areas 
must address these impacts as required by the PSEL or NSR rules. 

Public Participation 

Public Participation: 
The proposed rule changes establish four different categories of proposed permit actions: 
1. Category I changes are not environmentally significant and do not involve choices 

made by the Department (e.g., facility name change). For these actions, there is no 
prior public notice, but a list of permit actions will periodically be made available for 
public review after the changes have been made; 

2. Category II changes have the potential for low to medium environmental and public 
health significance (e.g., renewing a simple permit). For these actions, there will be a 
30 day public notice period, but there will not be a public hearing; 

3. Category III changes have the potential for medium to high environmental and public 
health significance (e.g., increasing the Plant Site Emission Limit). For these actions 
there will be a 3 5 day public notice period and a hearing if requested by 10 or more 
people or if pre-scheduled by the Department; 

4. Category IV changes have the potential for high environmental and public health 
significance (e.g., siting a new major facility). For these actions, there will be a 
public notice when the application is submitted and an informational hearing prior to 
drafting a proposed permit. Once the proposed permit is drafted, there will be a 40-
day public notice period and a public hearing is required. 

These changes are consistent with changes recently adopted for the Department's Solid 
Waste and Water Quality programs. The Department believes that the proposed changes 
will improve the effectiveness of the public's ability to participate in the appropriate 
public notice process. 

In addition, the changes will help the Department to streamline the public notice process 
by focusing public comment on changes that have the potential for environmental 
significance and permit conditions that involve choices made by the Department under 
the rules. 
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Attachment 

Rule-by-Rule Description of Changes 

Rule number Description of changes 
DIVISION 12 - ENFORCEMENT PROCEDURES AND CIVIL PENAL TIES 

340-012-0042 Added violation class and associated penalties that are not in table form, 
so they will be included in the Secretary of State version of the rules. 

340-012-0050 Added and changed specific items to address problems with 
& 0065 enforcement and to correctly relate to the changes in the permitting 

system. 
DIVISION 14 - PROCEDURES FOR ISSUANCE, DENIAL, MODIFICATION, 

AND REVOCATION OF AIR CONTAMINANT DISCHARGE PERMITS; 
GREEN PERMITS 

340-014 Deleted permit issuance procedures from this division and transferred 
them to divisions 209, 210 and 216 

DIVISION 200 - GENERAL AIR POLLUTION PROCEDURES AND 
DEFINITIONS 

340-200-0020 Created new definitions for: 

• Adjacent facilities 

• Capacity 

• De minimis emission level 

• Generic PSEL 

• Modification 

• Unassigned Emissions 

• Netting Basis 

• Federal Major 

• Year 
Modified definitions for: 

• Actual emissions 

• Air Contaminant Discharge Permit (removes review report 
from definition) 

• Large Source (Definition moved to division 214) 

• Major Modification 

• Small Source (Definition moved to division 214) 

• Total Suspended Particulate (Definition deleted) 

• Significant Emission Rate (Deleted hourly rate for Medford-
Ashland AQMA. 

340-200-0025 Created a list of Abbreviations and Acronyms 
DIVISION 202 -AMBIENT AIR QUALITY STANDARDS AND PSD 

INCREMENTS 
340-202-0010 Deleted definitions also contained in division 200 

• CFR 

• Federal Land Manager 

• Particulate Matter 

• PM10 

• Total Suspended Particulate or TSP (deleted) 
340-202-0060 Deleted reference to Total Suspended Particulate and TSP. This 

standard was replaced by PM10 but never removed from the rules. 
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Attachment 

Rule number Description of changes 
340-202-0120 Deleted 

DIVISION 204 - DESIGNATION OF AIR QUALITY AREAS 
340-204-0030 Added the Salem-Kaiser Area Transportation Study as a designated 

Ozone nonattainment area due to a change in the federal designation and 
requirements for New Source Review. 

DIVISION 209 - PUBLIC PARTICIPATION 
340-209 This is a new division that contains all of the public participation 

procedures and requirements for issuing permits that used to be in 
Divisions 14 (general requirements), 216 (ACDPs), 218 (Title V 
permits), and 224 (New Source Review). This new division 
incorporates the public participation policies recently developed as a 
result of an agency-wide review. Public participation procedures for 
four categories of permit actions are established in 340-209-0030. 
(Divisions 210, 216 and 218 assign permit actions to public 
participation procedures established in division 209) 

DIVISION 210 - STATIONARY SOURCE NOTIFICATION REQUIREMENTS 
340-210 Repealed old provisions for approving construction or modification 

activities and replaced them with revised provisions for improving the 
effectiveness of the program and combining the Notice of Approval 
requirements from the Title V permit program. 

340-210-0205 Clarifies the applicability of the notice rules. 
340-210-0215 Clarifies the notice requirements. 
340-210-0225 Defines 4 types of construction and modification changes based on 

magnitude of the emission changes and the degree to which the 
Department has discretion in implementing the regulations. 

340-210-0230 Clarifies the information required in a notice. 
340-210-0240 Adds approval provisions for each type of construction and modification 

change. 
340-210-0250 Adds provisions and links to other regulations for approval to operate 

construction/modification changes. 
DIVISION 212 - STATIONARY SOURCE TESTING AND MONITORING 

340-212-0160 Deleted. Moved to division 214. 

DIVISION 214 - STATIONARY SOURCE REPORTING REQUIREMENTS 
340-214-0010 Added definitions moved from division 200 for: 

• Large Source 

• Small Source 
340-214-0114 Added "Records; Maintaining and Reporting" moved from 340-212-

0160. 
DIVISION 216 -AIR CONTAMINANT DISCHARGE PERMITS 

340-216-0010 Clarifies the purpose of the ACDP division 
340-216-0020 Clarifies the applicability provisions, including adding a road map to the 

type of permits. 
340-216-0030 Adds a definition of "permit modification" 
340-216-0040 Clarifies the permit application requirements and incorporates the 

provisions from old Division 14. 
340-216-0050 Public Notice provisions are repealed and incorporated into Division 

209. 
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Attachment 

Rule number Description of changes . 

340-216-0052 Adds provisions for a new Construction ACDP for type 3 changes 
defined in Division 210. This is an optional permit for ACDP sources 
and a mandatory permit for Title V sources undergoing construction or 
modification that requires public notice for type 3 changes. 

340-216-0054 Adds provisions for issuing a Short Term ACDP in emergency 
situations. A Short Term ACDP expires in 60 days. 

340-216-0056 Adds provisions for issuing a Regulated Source ACDP to sources 
required to obtain a permit, but not required to obtain a Simple or 
Standard ACDP. A Regulated Source ACDP is a letter permit that may 
be issued for up to 10 years. 

340-216-0060 Revises the General ACDP permit requirements to address both issuing 
the permits and assigning sources to the permits. 

340-216-0064 Adds provisions for issuing Simple ACDPs that can be used for sources 
required to obtain permits but have emissions less than the significant 
emission rate for all pollutants. These permits are issued for 5 years. 

340-216-0066 Adds provisions for issuing Standard ACDPs. 
340-216-0070 Revises the requirements for permitting multiple sources at a single 

adjacent or contiguous site. 
340-216-0080 Repeals the provisions for issuing synthetic minor permits because with 

the other changes being made to the PSEL rules, it will no longer be 
necessary to issue synthetic minor permits. ACDP will be or could be a 
synthetic minor permit. 

340-216-0082 Adds the provisions to terminate and revoke ACDPs from old Division 
14. 

340-216-0084 Adds provisions for Department initiated modifications from old 
Division 14. 

340-216-0090 Revises the fee structure to be based on the type of permit issued rather 
than the type of source and establishes what type of permit is required 
for each type of source. 

DIVISION 218 - OREGON TITLE V OPERATING PERMITS 
340-218-0190 Construction and Operation Modifications are deleted from this rule. 

Moved to division 210. 
340-218-0210 Deleted Public Participation procedures and moved them to division 209 

DIVISION 220- OREGON TITLE V OPERATING PERMIT FEES 
340-220-0020 Deletes outdated cross references. 
340-220-0060 Adds requirement regarding fee applicability for newly regulated 

pollutants. 
DIVISION 222- STATIONARY SOURCE PLANT SITE EMISSION LIMITS 

340-222-0020 Clarifies applicability and establishes de minimis levels for the PSEL. 
340-222-0040 Modifies procedures for establishing and increasing PSELs. 
to 0043 
340-222-0045 Adds formal procedures for handling unassigned emissions. 
340-222-0080 Adds PSEL compliance method requirements for permits. 
340-222-0090 Adds formal procedure for combining and splitting sources and 

associated emissions. 
DIVISION 224 - MAJOR NEW SOURCE REVIEW 

340-224-0030 Deleted procedural requirements for permit application and processing 
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Rule number Description of changes 
of a permit. Incorporated into division 216. 

340-224-0050 Expanded Lowest Achievable Emission Rate language to address prior 
changes that become subject to New Source Review after they are 
legally permitted. Deleted redundant requirements for non federal 
maJ or sources. 

340-224-0060 Expanded Best Available Control Technology language to address prior 
changes that become subject to NSR after they are legally permitted. 
Consolidated growth allowance requirements into this rule from other 
areas of the rules for clarity. 
Deleted references to the Medford Ashland AQMA for ozone because 
there is no established growth allowance in this area. 

340-224-0070 Expanded Best Available Control Technology language to address prior 
changes that become subject to NSR after they are legally permitted. 
Deleted Air Quality analysis, Air Quality monitoring, and Additional 
Impact analysis. These requirements have been incorporated into the 
new division 225. 

340-224-0080 Deleted most exemptions from the NSR requirements. These 
exemptions are moved to the definition of Major Modification. 

340-224-0090 Deleted requirements for Net Air Quality Benefit. These requirements 
have been moved to 340-225-0090. 

340-224-0110 Deleted Visibility Impact. The requirements are now in division 225. 
DIVISION 225 - AIR QUALITY ANALYSIS REQUIREMENTS 

340-225 New division incorporates all of the Modeling, Monitoring, Impact 
Analysis, and Net Air Quality Benefit requirements that are necessary to 
ensure air quality standards are being met. These requirements were 
previously addressed in division 224. 

DIVISION 226 - GENERAL EMISSION STANDARDS 
340-226-0400 Updates and clarifies the requirements for Alternative Emission 

Controls (Bubble). 
DIVISION 240 - RULES FOR AREAS WITH UNIQUE AIR QUALITY NEEDS 

340-240-0180, Modifies the wording for consistency with the revisions to the permit 
0190 & 0242 types in the permitting program. 

~ 

340-240-0260 Rule deleted. Requirements moved to Net Air Quality Benefit in 340-
225-0090. 

DIVISION 268 - EMISSION REDUCTION CREDITS 
340-268 Establishes specific procedures to generate, bank and use Emission 

Reduction Credits (ERC). 
Creates a new ERC Permit to allow the implementation of the ERC 
rules where other permits are not required for the source. 

ALL DIVISIONS 
All rules Wording changes that clarify the meaning and correct the grammar 

without affecting the intent of the rule are being made as part of this 
rulemaking package. 

Page II of!! 



State of Oregon · 
Department of Environmental Quality Memorandum 

Date: December 29, 2000 

To: Environmental Quality Commission 

From: 
/, ,/ .J • _______., 

Stepbanie Halloc~7 c:£2,.e.-e:.L:=Q ~!&A 
Subject: Agenda Item I, Repeal of OAR 340-41-0470(9) - The Tualatin Sub-basin TMDL 

Rule for Total Phosphorus and Ammonia, EQC Meeting January 11-12, 2001 

Background 

On October 3, 2000, the Director authorized the Northwest Region to proceed to a rulemaking 
hearing on the proposed repeal of Oregon Administrative Rule (OAR) 340-41-0470(9) which is the 
Tualatin Sub-basin Total Maximum Daily Load (TMDL) Rule for Total Phosphorus and Ammonia. 

Pursuant to the authorization, a hearing notice was published in the Secretary of State's Bulletin on 
November 15, 2000. The Hearing Notice and informational materials were mailed to the mailing 
list of those persons who have asked to be notified of rulemaking actions, and to a mailing list of 
persons known by the Department to be potentially affected by, or interested in, the proposed 
rulemaking action in the Tualatin Sub-basin. 

A Public Hearing was held on December 18, 2000 with Neil Mullane serving as Presiding Officer. 
Written comment was received through December 19, 2000. The Presiding Officer's Report 
(Attachment C) summarizes the oral testimony presented at the hearing and the written comments 
received. (Written comments received are included in Attachment C) 

Department staff have evaluated the comments received (Attachment D). Based upon that 
evaluation, modifications to the initial repeal proposal are being recommended by the Department. 
These modifications are summarized below and detailed in Attachment E. 

The following sections summarize the issue that this proposed rulemaking action is intended to 
address, the authority to address the issue, the process for development of the rule making proposal 
including alternatives considered, a summary of the rulemaking proposal presented for public 
hearing, a summary of the significant public comments and the changes proposed in response to 
those comments and a recommendation for Commission action. 

Accommodations for disabilities are available upon request by contacting the Public Affairs Office at (503) 229-
5317 (voice)/(503) 229-6993 (TDD). 
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Issue this Proposed Rulemaking Action is Intended to Address 

This proposal would repeal OAR 340-41-0470(9). OAR 340-41-0470(9) established the following, 
in 1988, by rule: 

• the total phosphorus and ammonia Total Maximum Daily Loads (TMDLs), expressed in 
terms of monthly median concentrations at the mouths of tributaries and along the mainstem 
of the Tualatin River (which were submitted to the Environmental Protection Agency (EPA) 
and subsequently approved); 

• requirements for program plans to be submitted to the Department; and 
• a date for achieving the concentrations. 

The Department proposes to repeal this rule as it is redundant and covered under other authorities. 
When submitted to EPA, the TMDLs are in the form of a Department Order. As required under the 
Federal Clean Water Act (CWA), TMDLs are approved by EPA and Waste Load Allocations are 
assigned to point sources by the Department and incorporated into NPDES permits. Load 
Allocations for forest operations on private and state forest lands are implemented through rules 
adopted by the Board of Forestry under the Forest Practices Act (ORS 468B.110; 527.765; 527.770). 
Load allocations for agriculture are implemented through Agricultural Water Quality Management 
Area Plans developed by the Oregon Department of Agriculture or other statutorily available 
authority (ORS 561 .191; 568.900 to 568.933). Other Load Allocations are implemented by the 
Department or by federal or local agencies. 

The Department is currently reviewing public comment on revised TMDLs in the Tualatin Sub-basin 
for phosphorus and ammonia and new TMDLs for temperature, bacteria and volatile solids. The 
Department is proposing to repeal OAR 340-41-0470(9) upon EPA approval of the revised TMDLs 
for phosphorus and ammonia. 

Relationship to Federal and Adjacent State Rules 

Establishment ofTMDLs is in accordance with Section 303 of the Clean Water Act and 40 CFR, 
part 130.7 and OAR 340-41-026(4)(d). OAR 340-41-0470(9) was originally developed to 
implement TMDLs for phosphorus and ammonia in the Tualatin Sub-basin in 1988. 

Authority to Address the Issue 

The 1988 rules promulgated by the EQC amend OAR 340-41-470 by establishing instream criteria 
(TMDLs) for both total phosphorus and ammonia-nitrogen at various locations on the main stem 
Tualatin River and at the mouths of selected tributaries. 
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Establishment ofTMDLs is in accordance with Section 303 of the Clean Water Act and 40 CFR, 
part 130.7 and OAR 340-41-026(4)(d). ORS 468B.020, ORS 468B.035 and ORS 4(i8B.048 provide 
authority for implementation of the Clean Water Act and the setting of water quality standards. ORS 
183.310 to 183.550 provide authority to adopt, modify or repeal rules for the administration of water 
quality standards. 

Process for Development of the Rulemaking Proposal (including Advisory Committee and 
alternatives considered) 

The proposed repeal of OAR 340-41-04 70(9) was developed by the Department of Envirnoment 
Quality and draws upon the following documents: 

1. Memorandum of Agreement between the United States Environmental Protection Agency and 
the State of Oregon Department of Environmental Quality Regarding the Implementation of 
Section 303(d) of the Federal Clean Water Act. February 1, 2000. 

2. Consent Decree between Northwest Environmental Defense Center (NEDC) and Northwest 
Environmental Advocates (NWEA) vs Carol Browner, Administrator of the United States 
Environmental Protection Agency. May 2000. 

3. EQC Agenda Item 0, Status Report on the Establishment ofTMDLs, December 13, 1990. 

The Department will be developing general rules for TMDL development and implementation in 
2001 that will draw upon much that has been agreed upon in the MOA with EPA. An advisory 
committee will be used in that process. 

Alternatives to repealing OAR 340-41-0470(9) include: 

• Taking no action until after EPA approves the revised TMDLs for phosphorus and ammonia. 
The rule could either be repealed or modified to incorporate new values approved by EPA and a 
set of actions after EPA approval of the revised TMDLs. 

The Department did not choose this option as there would be a period of time where two sets of 
numbers would be in place (the EPA approved numbers based on the revised TMDLs and numbers 
that are currently in OAR 340-41-0470(9)) which would be confusing for implementation. Work on 
rule revision or repeal after EPA approval would delay work on incorporating new and revised 
TMDLs in the management plans and permits. The Department discussed the issue of establishing 
TMDLs by rule with the Commission in 1990. At that time, the Commission agreed to a process 
whereby the Department would establish TMDLs by Department Order and implementation would 
occur via permit modifications and other means, rather than through rulemak:ing. It would also 
allow the Department to approve program plans rather than the EQC The EQC concurred with this 
course of action and the Department has been developing TMDLs under this process since that 
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period of time. Repealing the Tualatin Sub-basin TMDL rule rather than implementing by rule is 
consistent with this approach. 

Summary of Rulemaking Proposal Presented for Public Hearing and Discussion of Significant 
Issues Involved. 

The proposal to repeal OAR 340-41-0479(9) can be found in Attachment B. In 1988, the EQC 
approved rules (OAR 340-41-0479(9)) which established limits for total phosphorus and ammonia 
concentrations in the Tualatin and its major tributaries. These rules established concentration limits 
that were not to be exceeded between May 1 and October 31 for Total Phosphorus and May 1 and 
November 15 for Ammonia. The rule established dates for implementation and set up timeframes 
for developing guidance by the Department and for submitting program plans by specified 
management agencies. The Tualatin TMDLs were the first of many TMDLs that have been 
developed by the Department. Similar rules were developed for the Bear Creek (OAR 340-41-
0385), Yamhill (OAR 340-41-0470 (JO) and the Upper Grande Ronde (OAR 340-41-0745) Total 
Maximum Daily Loads. 

In 1990, given the number of TMDLs that the Department would be developing at that time, the 
Department proposed the following process to the EQC which was discussed and accepted: 

A new TMDL process is proposed which will reduce staff workload demands by reducing the 
involvement of the Commission in each individual TMDL decision if it is not necessary. To 
date, TMDLs and implementation schedules have been established by rule, and the program 
plans have been approved by the Commission. The new TMDL process would establish 
TMDLs and implementation schedules via permit modifications and memoranda of 
agreement, rather than through rulemaking. It would also allow Department staff to 
approve program plans. 

The new procedure for establishing TMDLs without rulemaking will be applicable only 
under the following conditions: 

• new instream water quality criteria are not required because existing standards are 
sufficient, 

• Waste Load Allocations (WLAs) can be implemented through permits, and 
• Load Allocations (LAs) can be implemented through Memoranda of Agreement with 

Designated Management Agencies (DMAs). 

Since that time (1990), the Department has committed to a more aggressive schedule for developing 
TMDLs. To date, there have been been 331 TMDLs developed for 14 waterbodies, watersheds or 
sub-basins (there are 91 sub-basins in Oregon). Of these, 146 TMDLs are covered by rule for the 4 
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sub-basins listed above. The Department is planning to complete more than 1,500 TMDLs on l, 158 
Water Quality Limited Segments (WQLS) in 91 sub-basins by 2007. 

In approving TMDLs, EPA looks for "reasonable assurance" that the TMDLs will be implemented. 
DEQ has agreed to provide Implementation Plans (under its MOA with EPA) with the TMDLs as 
they are submitted to EPA. Generally, reasonable assurance for point sources is provided through 
National Pollutant Discharge Elimination System (NPDES) permits. For nonpoint sources, 
assurances can be regulatory, non-regulatory or incentive-based, consistent with applicable laws and 
programs. 

Since the adoption of the Tualatin Sub-basin TMDL rule, additional authorities have been developed 
for implementing WLAs through permits and LAs through the authorities of other agencies. These 
authorities include: 

NPDES Permit Authority for Municipal and Industrial Storm Water: The 1972 Amendments to 
the Federal Water Pollution Control Act (Clean Water Act or CW A) prohibit the discharge of 
any pollutant to waters of the United States from a point source unless the discharge is 
authorized by a NPDES Permit. The NPDES permitting program is designed to track point 
sources, monitor the discharge of pollutants from specific sources to surface waters, and require 
the implementation of the controls necessary to minimize the discharge of pollutants. Initial 
efforts to improve water quality under the NPDES program primarily focused on reducing 
pollutants in industrial process wastewater and discharges from municipal sewage treatment 
plants. 

In 1987, the CWA was again amended by Congress to require implementation of a 
comprehensive national program for addressing problematic non-agricultural sources of storm 
water discharges. As required by the amended CWA, the NPDES Storm Water Program is being 
implemented in two phases: 

Phase I, developed by EPA in 1990, required NPDES permits for: 

• storm water discharges from municipal separate storm sewer systems (MS4) generally 
serving or located in incorporated areas with populations of 100,000 or more people; and 

• eleven categories of industrial activity, one of which is construction activity that disturbs 
five acres or greater of land. 

Phase II, developed by EPA in 1999, requires NPDES permit coverage for storm water 
discharges from certain regulated small MS4s (primarily all those located in urbanized areas) 
and construction activity disturbing between 1 and 5 acres of land. 
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Agricultural Implementation Authority: The Oregon Legislature authorized the Oregon 
Department of Agriculture (ODA) to be the lead state agency working with agriculture to 
address nonpoint source water pollution. In 1993, Senate Bill 1010 (ORS 568.900 - 568.933) or 
the Agricultural Water Quality Management Act was passed which authorizes ODA to develop 
aod carry out a water quality management plan for any agricultural or rural lands area whenever 
a water quality management plan is required by state or federal law. One example of such a 
"trigger" for the planning process is a listing under section 303( d) of the federal CW A. OAR 
340-41-0120(10) calls for a cooperative agreement between ODA and DEQ to implement these 
provisions. 

Forestrv Implementation Authority: Pollution control measures necessary to address forestry 
sources are implemented through the Forest Practices Program pursuant to ORS 527.765 as well 
as through voluntary landowner actions consistent with the Oregon Plan. The Forest Practices 
Program is implemented through best management practices adopted as administrative rules, 
operator/landowner education and assistance aod rule enforcement through civil orders, civil 
penalties and, in extreme cases, criminal prosecution. The Oregon Department of Forestry is the 
Designated Management Agency for private and non-federal public forestlands. OAR 340-41-
0026(9) and OAR 340-41-0120(1 l)(e) recognizes this arrangement. 

Federal Lands Implementation: DEQ will work with federal agencies (e.g. USFS, BLM) to 
develop and modify water quality management plans to address waters listed on federal lands. 

The Department has Memorandum of Understandings with these implementing agencies to 
undertake the work necessary to implement the TMDLs. In addition, portions of the Department's 
rules now specify management planning requirements (e.g. OAR 340-41-0026(3)(a)(D) and OAR 
340-41-0120( 11 )( e) describes surface water temperature management plans; OAR 340-41-
0026(3)( a)(I) and OAR340-4l-O120(12-17) describe bacteria management plans) which were not in 
place when the Tualatin Sub-basin TMDL rule was originally adopted. 

The Department is proposing to repeal OAR 340-41-0470(9) (Attachment A). The rationale for 
deleting the rule at this time is that: 

• the TMDLs, which have been approved by EPA, and any modifications to these TMDLs, based 
on recent action initiated by the Department, can be implemented through Departmental Order; 

• implementation planning requirements in the rule have expired and are covered through other 
authorities. 

Summary of Significant Public Commeut and Chauges Proposed iu Response 

The Department received 6 written comments and one oral comment which was supported by 
written testimony. These can be found in Attachment C. 
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Significant issues raised in Public Comment include: 

Several Designated Management Agencies requested that the Tualatin Sub-basin Nonpoint 
Source Management Implementation/Compliance Schedule and Order for Designated 
Management Agencies (DMAs) be extended effective December 31, 2000 with its expiration 
conconcurrent with the approval by EPA of the new TMDLs (Attachment F). This would be to 
address any potential liability arising from time gaps where the compliance order is not in 
effect and a new TMDL has not been approved: 

The Department believes that EQC should extend the Compliance Schedule and Order. In 
addition to the concern that about potential liability with the rules until the rules are repealed 
(upon approval of the revised TMDLs by EPA), the Compliance Schedule and Order that 
was developed in 1993 is referenced in the current Municipal Separate Storm Sewer System 
(MS4) Dicharge Permits. While the Department feels that potential liability is low ifthe 
Compliance Order is not extended, as the rule is a seasonal rule which applies from May 1 to 
November 15 of each year and the original order is referenced in the permits, extension of 
the Compliance Order will clarify that current programs should be continued until new 
permits can be developed that incorporate the new and revised TMDLs and their waste load 
allocations. Therefore, the Department recommends the EQC extend the Tualatin Sub-basin 
Nonpoint Source Management Implementation/Compliance Schedule and Order for 
Designated Management Agencies (DMAs) effective December 31, 2000 until current MS4 
permits can be revised. 

Several Designated Management Agencies requested to know the anticipated role of the EQC 
in the TMDL process particularly, as the TMDL would be required under Department Order 
rather than rule, would there be a procedure by which the order could be appealed to the 
EQC: 

The Department indicated to the EQC at its December 1, 2000 meeting (Agenda Item F, 
Total Maximum Daily Load (TMDL) Process and Update on the Tualatin TMDL) that it will 
be developing gerteral rules regarding TMDLs that will clarify TMDL development and 
implementation. These rules will be based upon much that has been agreed upon in February 
2000 MOA with EPA. The Department will be bringing these proposed rules to the EQC for 
approval, likely towards the end of 2001. The Department will consider the EQC role in the 
development of these rules. 

Implementation ofTMDLs will occur through various management programs that are 
currently available - each with their own review process described by rule or statute. For 
example, in the case of waste load allocations being incorporated into permits, procedures 
for issuance, denial and modifications of permits are decribed in Divisions 14 and 45. An 
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applicant can request a hearing before the EQC or its authorized representative if dissatisfied 
with the conditions or limitations. 

Several environmental groups felt that it is premature to repeal the rule as the revised TMDLs 
have not yet been approved. They expressed concern that the revised TMDLs would not be 
quantifiable, enforceable and subject to a compliance schedule and felt the rule provided this 
assurance. They requested that the public comment period remain open until 30 days after 
EPA approval of the revised Tualatin TMDL: 

The Department has proposed that rule repeal be effective upon EPA approval of the revised 
TMDLs. TMDLs are required under the Clean Water Act and must meet federal regulations 
in order to be approved by EPA. Regulations require a description of the applicable standard, 
identification of the waterbody's loading capacity for the applicable pollutant and 
identification of WLAs for point sources and LAs for nonpoint sources. Reasonable 
Assurance that nonpoint source reductions must be explained and the Department has agreed 
to submit implementation plans with the TMDLs. The Department believes that EPA is in 
position and is required to make the judgment that the TMDLs, WLAs and LAs are properly 
quantified, enforceable and subject to a compliance schedule. Furthermore, judicial review 
ofTMDLs is based on EPA's written decision and the administrative record supporting that 
decision. 

Compliance schedules in permits would need to be within 5 years unless otherwise specified. 
In EPA's recent TMDL guidance (Federal Register Volume 65, Number 135, page 43668), 
the following timeframes are recommended: 

• A schedule, which is as expeditious as practicable, for implementing the management 
meaures or other control actions to achieve load allocations in the TMDL within 5 years, 
when implementation within this period is practicable; 

• For all impaired waterbodies, the implementation plan must be based on a goal of 
attaining and maintaining the applicable water quality standards within ten years 
whenever attainment and maintenance within this period is practicable. 

The Department has not extended the comment period. The EQC may choose not to take 
action on the rule repeal at this time. 

Several environmental groups felt that the repeal of the Tualatin Rule would weaken TMDL 
enforcement and that enforcement of the TMDL has been avoided through a series of 
extensions to the compliance schedule. Although DEQ may have the authority to enforce the 
TMDL through existing mechanisms, it has opted not to do so: 
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The Department does not believe that repeal of the rule would weaken TMDL enforcement. 
The enforcement mechanism for TMDLs is generally through the permit requirements or 
specified in statute and rule for Agricultural Water Quality Management Area Plans (ORS 
561.191; 568.900 to 568.933) and under the Forest Practices Act (ORS 468.110; 527.765; 
527.770). 

Summary of How the Proposed Rule Repeal Will Work and How it Will be Implemented 

The Department proposes to repeal this rule as it is redundant and covered under other authorities. 
When submitted to EPA, the TMDLs are in the form of a Department Order. As required under the 
Federal Clean Water Act (CWA), TMDLs are approved by EPA and Waste Load Allocations are 
assigned to point sources by the Department and incorporated into NPDES permits. Load 
Allocations for forest operations on private and state forest lands are implemented through rules 
adopted by the Board of Forestry under the Forest Practices Act (ORS 468B.110; 527.765; 527.770). 
Load allocations for agriculture are implemented through Agricultural Water Quality Management 
Area Plans developed by the Oregon Department of Agriculture or other statutorily available 
authority (ORS 561.191; 568.900 to 568.933). Other Load Allocations are implemented by the 
Department or by federal or local agencies. 

Recommendation for Commission Action 

It is recommended that the Commission repeal OAR 340-41-0470(9), effective as of EPA approval 
of the revised Tualatin Sub-basin TMDLs for phophorus and ammonia, as presented in Attachment 
A of the Department Staff Report. In addition, it is recommended that the Commission extend 
approval of the Tualatin Sub-basin Nonpoint Source Management Implementation/Compliance 
Schedule and Order for Designated Management Agencies (DMAs) effective December 31, 2000 
until current MS4 permits for the basin are revised (Attachment F). 

Attachments 

A. Rule (Amendments) Proposed for Adoption 
B. Supporting Procedural Documentation: 

1. Legal Notice of Hearing 
2. Memorandum from Public Notice 
3. Fiscal and Economic Impact Statement 
4. Land Use Evaluation Statement 
5. Questions to be Answered to Reveal Potential Justification for Differing from 

Federal Requirements 
C. Presiding Officer's Report on Public Hearing 
D. Department's Evaluation of Public Comment 
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E. Detailed Changes to Original Rulemaking Proposal made in Response to Public 
Comment 

F. Tualatin Basin DMA Implementation and Compliance Order, June 11-12, 1998 

Reference Documents (available upon request) 

1. Memorandum of Agreement between the United States Environmental Protection Agency and 
the State of Oregon Department of Environmental Quality Regarding the Implementation of 
Section 303(d) of the Federal Clean Water Act. February l, 2000. 

2. Consent Decree between Northwest Environmental Defense Center (NEDC) and Northwest 
Environmental Advocates (NWEA) vs Carol Browner, Administrator of the United States 
Environmental Protection Agency. May 2000. 

3. EQC Agenda Item 0, Status Report on the Establishment ofTMDLs, December 13, 1990. 

Approved: 

Section: 

Division: 

als 
F:\TEMPLATE\FORMS\EQCRULE.DOT 
10/19/95 

Report Prepared By: Andy Schaedel 

Phone: 503-229-6121 

Date Prepared: 12/29/00 
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ATTACHMENT A 
PROPOSED REPEAL OF OAR 340-41-0470(9) 

OAR 3 10 1 c 9<170(9) In erder '.e impreve water quality within tiJe Tualatin River rmbeasin to meet tLe e>dstillg 
water quality staadard fer dissolved oxygen, aad the 1 S uglJ ehlereph0 JI o aetioa level :;tnted in OAR 310 041 
OBO;-the fullewing speeial mies for total maximum Eiaily loads, waste loaa alleeations, load alleeations, and 
implementation 'fll>ms are estn\Jlisl:ed: 

(a)After eompletien of wastewater eontrel faeili'.ies and implementation efmanagoment phms approved by tlie 
Cotnn1issioR Hader this rule aRG no later thriR JHne 30, 1993~ no aetivities shall be allei;ved and ne \Vash:iviater 
shall be diseharged to the Tualatia RiYer or its tributaries without the speeifie authoiiwtioa oftae Commission 
that eause t~e monthly median eeneentratio" ofletal phespherns at tl:e mouths eftlie tri\Jatmies listed below 
and the speeified po'.nts along the main stream ef tlie Taalatin River, as mea11Hred d>cJring the low flow period 
between May I aad Oetober 31 *, of eaeh year, ualess otherwise specified by tl1e Department, te e1rneed the 
fellewiag oriteria: 

Mai.,stre_arn fRMl llii± TrilJutarieu :.1011 
Cheny Greve El'i'./.8) ;Jl) Seeggins Creek 6ll 
Di!!ey Eo8.8) 4-0 ~Creel> #, 

Goll'Ceurse Read (52.8J #, Gaifj Creel< #, 

Rood-Rd. f3 8.5) §@ MoVoay Creek #, 

rarrn ington (3 3 J) 70 Rock Creek 71J 
Ehn er El €i .~) 71J f<'ar:Hlo (:-,:Feek 71J 
8'.afford~ 71J Chicl:.•n Creek 71J 

(b)Af\er completion el' waste'il nter centre I faeiE4ie,; and implemeHtation ef mam1gerneat plans Hflprowd ey the 
Commission imderthis rule and HO later than Juoe 30, 1993. HO acti•Aties :;hall be alloweil and no wastewater 
:SfHtl..l.-be dJeehargsd to the Tualatin River or its tributaries 'Si~bout the 3pecit1e a1:1thorizatio11 of the Cernn'lission 
that ea use the monthly 1nedian eoBeefltration ef arn1non ia nitrogeH at the rnel:l:ths of t8s trib:1tarles listed belo\Y 
and the speeifieEl poiBts along Jhe rnaiJ3::txean1 of the 'Tnnlatin _River) as rneas1:1red bet\reen ~4ay-t-.a.Rtl 
Hevember 15*, of encil year, c;nless otl1erwise :;peeified by the Depaitment, to exceed the felfowing lffi'get 

concentn±tions: 
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]',fa'11stream IBM:l ~1 Tributaries ue:/ l 
Cherry Greve (6+.14 'l-0 8eoggh1s ('reek 'l-0 
l;Jilley (§8.8J 'l-0 Gale·; Creek 4iJ 
~earse Read (5?.8} 4iJ ~~ 4iJ 
Reedh<h~ "4 MeKc:y Creak 4iJ 
FarmiBgtoa (33 .;} .J.-000 Reek Creek +oo 
filsoc~ (1 €i .2) ~ l'anne Creek +oo 
S!&ffefG-~M) ~ Glti£ke1~ .WO 

(c)The ·mm oftribrnary loafl alloeatioHt• aed waste load ::llecatioBs fer tetal pl10splrnrw; arnl ammonia BitrogeH-£00 
be eetwerted to poeed:; per Elay by multipl) iag the instream criteria by l'low ie the trilrntary iB efs mJd by tile 
eenversioR fr,ctor 0.00539. TJ:ie f.iHln ef load alloentiens V/nste ]ead a11osationc for oxiGtiAg er future nonpoiHt 
&ellfBes ::1:11d peiflt soo-re0 discl:arges to tAe FRaiRstrec.ffi ·r1wJatin_ River net a11ocatBd in a t:riblliary ]of.Id allocatiBH 
DI' wa'.ite lec:d aJ.l-0eatio!l may l>&rnlcu!nted at the differeBce bet<1 een !he mass (criteria nrnltij31ied by l'low) 
·lenviflg a segroeflt B-lifPctB the ma:.JG c1:rtering 4e segB1ent (eriteria multiplIB.G b) fl en_) from al.l seurees p.JtMJ 
instrearn as:;ilni!c:.tion; 

(dJTlle waste load allocation (WLA)-fer teta1 J3hesplH;1·0:; ae.d ffillmonia nitre gen fer Unified Sewernge Ageney of 
\!/ashi11gton Cootlt) is determined by sebtraeting the mm efthe cdeulated-load e.t Reos Road aed Rock~ 
from the £alrnla'.ecl load at Farmin:,ton; 

fB1Subject to the apprnyal of the finvirnnmental Qua1it) CemmiS>;io11, the Direct-Or 1rnt) meail)' eidsting waste 
ditoefu1rge ft€'Hnits fer tfle UaifieJ Sey, orage l\geney of \\'ad1in;tofl C'ouaty afld a! !av.' tetl1perFff) aEiditifma.t 
~iscliarges to tile TualatiB li±v<'l'-previded the Director find5'hat facilities alls\\ ed by the modified j3ermi! 
G¥&not inconsistent a11d will not impe<Jo compliance with tlw hmo 31), 1993 date fer fillal corn1ilim1ee and the 
lJnified Sewerage /\;ency is in eo1Rplianee \Vith tfle (~on1missioR af)proved prognm1 plftffi 

fBWi~iin 90 days of !he aaoption of !he,;e mies, the Unified Sewerage Agency of Washington Ceunty shall suemit a 
pregrnm** plan mid time schedule to the Department de&<;ribing l:ow and wlieB the Agency will moEl#y-i-ts 
sewerage foci lities to comrl) "ith this rule. The program plan sllal I ieelurle provbioHs aad time twheai;!e for 
dovelopiBg and iHlj3le1nenting a n1ana_scmmTb-plaFJ U:Hder an agreeT+1ent Vi'ith the LcJce OS\VOgo c:srperation 'for 
aEldressing nuise.11ce '.i:lgal grov.tft rn .f.ake ().;;v.·ego; 

(g)\~/ithin 18·-iHORtfln after the adoption_ efthese ru.teG, V/ashingten~ Clackru1u1..;, .PAulmornah c:ounties and-a+:l 
fficorpornted eities within the Tuali!tiB River and Os11 ego Lake sabbotins shall submit to the Departme11t a 
progr:.m1-f3"lan** fur controlliAg tRe quality ofurBRn stenn r1:1f1off·,.vithtn their rcspe-otiYejurisdietions to eemp1y 
witli lho requirernee\f; efsubsoetilmf; (a) and (b) eflhis ,;eetiew, 

~),.'\tier July I, W89, Memorandums of AgyeementD be'.woetHho Depmtmonts e:- Forestry aed Agrieulture and the 
Doparrn1ellt ofLmirnemee.tnl Q:iality nlrn!J include a time sehedule fer submitting a prngram plan** for 
achieving the requirements of '.i!lbseetioo;; (t:) and (b) <>f<fiis seetion. The pregrnm plaR'; f.'kl I be subrnitted to 
tho DopartrnoBt withia 18 months of tile adoption efthis rale: 
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(+}\\'itllin 120 days of submittal efthe program plaus** ans withiu eO days eftae publie lieoring, !he Environmeulal 
Quality Gommi!i,;ien sllal>eitlier apprm'e er reject the plwi, lftiffi-Gommissien rejects the plau, it she.II speeif;. a 
oomplil:uee sehe<-lule for res11bmittal for approval and shall speeify the reaDens for the rejeetio1i, lf!hs 
Commission detenuiues that an ageusy has aet made a good failh-effort to ;0roviEie au approvable j'lian withiu a 
reasoRab!e tiFRe, the CoB1missiefl may invoke appropriate enforee1t1ent aetieB as a1lo=\'ted Uflder lc.\v.-+h-e­
Commission shall rejeet Ille plan if it detennines that the plan will Bot meet tile reqoirements efthis rnle within 
a reasonable a1R01:lflt of time. Before approviRg a final progran1 13lt.:rR, the C:~ornmissien s~nll reeonsiEier and FREI)' 
re¥ise the June 30. 1993 date stated in ,ml3seetiens (aJ, (b), and (e) of this seetiou, Signifkant eomponeHts oftae 
progrc.-m plafts shall be iBserte8 into pertnits er n1e1RorandHlRS ofagreerncnt as RfYprepria~e~ 

G)for the p11rpose of c:ssisting !seal goyernmentn iB aellioving the reqaif€B'leflts of tRis rnle, tse DepartmeHt shall: 

(A)\!/ithin 90 d0)'3 of the adoption ofthe,;e rnles. distriliute ioitial waste lead a!leeatlens and load alloeatiens 
~the poh:it ll8l:lfee an.9 Bonpoh~t souree 1nanagerReBt ageneies in the bar_;ifl. 'fRese alloeatiBRs shall Be 
eeusidereEl interim and may be rndistrillu!ed based upon !he eenelusiens efthe llJ9J9rBYed flregram plans; 

(13)\!/ithir:i 120 de.y~; of~P.e adoptiefl ef~hi.x;e rHlen, Bevel op gui8anee to noepeint GoHree mtmagernent cgeneieo 
an to the speeifie eenient efthe programs pltrnn; 

(C)Within 1 gg dayn efthe adop'.ion oflhese rnles, propose udditienal rules for permits isooed to loeal 
j1:1risdietions to nddres:• the control ofstorrn. \',·ater froin nev.' developrn.ent v,·itAin ~fie ·rual&tin c.nd Onv,rego 
Lake ,;ahhasius, The rules ::hdl eonoider the followiHg foetoro;: 
(i)Alternative caetro; f.;yotems et!Jlahle of eernplying "ith ::ahneet'oe:: (a) and (h) oftilis seetion; 
(ii)Maintenaeee and operation of the eoatrol nystenrn; 
(iii)A_;suraflee oferot1iofl eentrol Eluriflg e.s ·:vell as a-fter eont•truetion. 

(D)ln eaopera:ionwith tee Depar\meHl afAgriculture, within 180 de.yr; of the ndoptioH oflhin rule develep a 
eoBtrol stre.tegy for adGre:cing the rHnofffrom eontainer narseries. 

"-Preei:;e dates for eomplying wiHt !his rule ma]' be rnnditiouBd Ofl phy,;ieal eeuElitim:s (Le,, flow, ten:perat11re) of 
tho reeeiving water and shall be speeified in individunl pem1 it.; er memornndarns of understanding issued by the 
Depaitment The Department shall sonnider systoni Eiesign fl-Owtr, 
river traveJ tin1en, and other rele't !lAt infonl!ation v,·fi_cn estab.lh;Aing the speeifie eonditioas to be irtserted in the 
permit: or rq:i.en:r.oraadums of understanding. ConditioRs shall be eonsisteflt vlfth: ComrAission approYod program 
j'llaiq#* anEl the inteat of.this rule, 

**Fer the p11rpese ef!his seetion efthe mies, program plan is Eiefine8 as the firs: level plan for developing a 
v.·aste·r,rafer mrmage1nent S) stem a-Rd describes the 13reneB~ p¥lys_ical RBEI institutienal 
infn:weeture and the prepe,;ed strategy for elrnnges ifteludiug alternath es, A pregran1 plan nhould also iflelude 
iBtergoYen1Fnental agreerr._ents and ap13rovals, as appropriate; tiH1e schedules fur aeso1npLishing goG!s, iHef1:1diHg 
intorira objeetiYes; ar:.d a fiAF.tleing plan. 
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Attachment B - Supporting Procedural Documentation 

Notice Of Public Hearing 

Oregon Department Of Environmental Quality 

Notice Issued: November 17, 2000 

Close Of Comment Period: December 19, 2000 
Public Hearings: December 18, 2000 2 p.m. 

Repeal of Oregon Administrative Rule (OAR) 340-41-0470(9) 
The Tualatin Sub-basin TMDL Rule for Total Phosphorus and Ammonia 

PUBLIC 
PARTICIPATION: Public Hearing 

A Public hearing will be held at: 

2:00 p.m. on Monday, December 18, 2000 in Conference Room AIB on the fourth 
floor, Oregon DEQ NW Regional Office, 2020 SW 4th Ave, Portland, OR. 

Written comments: 
People do not need to attend the public hearing in order to submit comments. Written 
comments on the proposed repeal of OAR 340-41-0470(9) can be submitted at any time 
between the opening of the comment period (November 17, 2000) and the close of the 
comment period (December 19, 2000). All comments must be received at the Oregon 
Department of Environmental Quality by 5 p.m. on December 19, 2000. Written 
comments should be mailed to Oregon Department of Environmental Quality, Attn: Andy 
Schaedel, 2020 SW 4th Ave., Suite 400, Portland, OR 97201. People wishing to send 
comments via e-mail should be aware that if there is a delay between servers or if a 
server is not functioning properly, e-mails may not be received prior to the close of the 
public comment period. People wishing to send comments via e-mail should send them 
in Microsoft Word (through version 7.0), WordPerfect (through version 6.x) or plain text 
format. Otherwise, due to conversion difficulties, DEQ recommends that comments be 
sent in hard copy. The email address is: 

schaedel.andrew .l@deq .state. or. us 
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WHO IS THE 
APPLICANT: 

LOCATION: 

WHAT IS 
PROPOSED: 

Oregon Department of Environmental Quality 

The Tualatin Sub basin includes all lands, public and private, draining to the 
Tualatin River or its tributaries from the confluence of the Tualatin and Willamette 
rivers at West Linn, Oregon upstream to the Tualatin River headwaters. 

The Department of Environmental Quality proposes to repeal OAR 340-41-
0470(9). OAR 340-41-0470(9) established the following, in 1988, by rule: 

• the total phosphorus and ammonia Total Maximum Daily Loads (TMDLs), 
expressed in terms of monthly median concentrations at the mouths of 
tributaries and along the mainstem of the Tualatin River (which were 
submitted to the Environmental Protection Agency (EPA) and subsequently 
approved); 

• requirements for program plans to be submitted to the Department; and 
• a date for achieving the concentrations. 

The Department proposes to repeal this rule, as it is redundant and covered under 
other authorities. 

As required under the Federal Clean Water Act (CWA), TMDLs are approved by 
EPA and Waste Load Allocations are assigned to point sources by the Department. 
Load Allocations for forest operations on private and state forest lands are 
implemented through rules adopted by the Board of Forestry under the Forest 
Practices Act (ORS 468B. l 10; 527.765; 527.770). Load allocations for agriculture 
are implemented through Agricultural Water Quality Management Area Plans 
developed by the Oregon Department of Agriculture or other statutorily available 
authority (ORS 561.191; 568.900 to 568.933). Other Load Allocations are 
implemented by the Department or by federal or local agencies. 

The Department will ask the Environmental Quality Commission to time the 
effectiveness of the repeal to correspond with the promulgation and approval of the 
revised Tualatin TMDLs. 
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WHO IS 
AFFECTED: 

NEED FOR 
ACTION: 

Local public and private land owners and managers, industrial sources, public 
wastewater treatment facilities, cities and counties located within the Tualatin 
Subbasin, residents within the subbasin, persons interested in local water quality, 
and persons interested in the Department's implementation of Section 303 ( d) of the 
federal Clean Water Act. 

As this rule change would repeal OAR 340-41-0470(9) but activities required 
under the TMDL would be carried out under other authorities currently available, 
the Department deems that there would be no fiscal and economic impact by the 
repeal of OAR 340-41-04 70(9). 

The Clean Water Act requires that TMDLs be established for waters that do meet 
state water quality standards. In Oregon, TMDLs are developed by the Department 
of Environmental Quality and submitted to EPA for approval. Initial TMDLs, 
developed in the 1980's were also established by rule with Tualatin Sub-basin rule 
(OAR 340-41-0470(9)) for total phosphorus and ammonia being the first rule 
established. In 1990, the Department proposed to the Environmental Quality 
Commission (EQC) to streamline the TMDL process to reduce staff workload 
demands and establish TMDLs and implementation schedules via permit 
modifications and memoranda of agreement, rather than through rulemaking. The 
Department is currently planning to complete more than 1,500 TMDLs throughout 
Oregon in 91 sub-basins by 2007. Since the Tualatin Rule was established, 
additional authorities for implementation of TMDLs have been established by 
federal or state authority including Storm Water Permits to control urban and 
industrial runoff and Agricultural Water Quality Management Act (SB 1010) to 
address nonpoint source of pollution from agricultural activities. Therefore, the 
Tualatin Rule is not needed as other authorities cover it. 
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WHERE TO FIND Documents and related materials are available for examination at: 
DOCUMENTS: 

WHAT HAPPENS 
NEXT: 

ACCOMODATION 
OF 
DISABILITIES: 

ACCESSIBILITY 
INFORMATION: 

Oregon DEQ- Water Quality Program, NW Regional Office, 2020 SW 4'" Ave., 
Suite 400, Portland, OR (503-229-5552). 

While not required, scheduling an appointment will ensure documents are readily 
accessible during your visit. Documents are also available for viewing or down­
loading from the DEQ Web Site: waterquality.deq.state.or.us/wq/ 

Any questions on the proposed actions may be addressed to Andy Schaedel at 503-
229-6121, Rob Burkhart at 503-229-5566 or toll free within Oregon at 800-452-
4011. People with hearing impairments may call DEQ's TTY at 503-229-5471. 

DEQ will review and consider all comments received during the public comment 
period. Following this review, the rule repeal may be presented to the 
Environmental Quality Commission (targeting the January 11-12, 2001 EQC 
meeting) as is currently proposed, or in a modified form. You will be notified of 
DEQ's final decision if you present either oral or written comments during the 
comment period. Otherwise, if you wish to receive notification, please call or 
write DEQ at the above address to be placed on the mailing list. 

DEQ is committed to accommodating people with disabilities. Please notify DEQ 
of any special physical or language accommodations you may need as far in 
advance of the date as possible. To make these arrangements, 503-229-6232 or by 
calling toll free within Oregon at 800-452-4011. People with hearing impairments 
can call DEQ's TTY at 503-229-5471. 

This publication is available in alternate format (e.g. large print, Braille) upon 
request. Please contact DEQ Public Affairs at 503-229-6232 or toll free within 
Oregon 1-800-452-4011 to request an alternate format. People with ahearing 
impairment can receive help by calling DEQ's TTY at 503-229-5471. 
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State of Oregon 
Department of Environmental Quality Memorandum 

Date: November 15, 2000 

To: Interested and Affected Public 

Subject: Rulemaking Proposal and Rulemaking Statements - Repeal of Oregon Administrative Rule (OAR) 
340-41-0470(9) 

This memorandum contains information on a proposal by the Department of Environmental Quality (Department) 
to ask the Environmental Quality Commission (EQC) to repeal OAR 340-41-0470(9). This notice is issued 
pursuant to ORS 183.335. 

This proposal would repeal OAR 340-41-0470(9). OAR 340-41-0470(9) established the following, in 1988, by 
rule: 

• the total phosphorus and ammonia Total Maximum Daily Loads (TMDLs), expressed in terms of monthly 
median concentrations at the mouths of tributaries and along the mainstem of the Tualatin River (which 
were submitted to the Environmental Protection Agency (EPA) and subsequently approved); 

• requirements for program plans to be submitted to the Department; and 
• a date for achieving the concentrations. 

The Department proposes to repeal this rule as it is redundant and covered under other authorities. 

As required under the Federal Clean Water Act (CWA), TMDLs are approved by EPA and Waste Load Allocations 
are assigned to point sources by the Department. Load Allocations for forest operations on private and state forest 
lands are implemented through rules adopted by the Board of Forestry under the Forest Practices Act (ORS 
468B. l l O; 527.765; 527.770). Load allocations for agriculture are implemented through Agricultural Water Quality 
Management Area Plans developed by the Oregon Department of Agriculture or other statutorily available authority 
(ORS 561.191; 568.900 to 568.933). Other Load Allocations are implemented by the Department or by federal or 
local agencies. 

The Department will ask the Environmental Quality Commission to time the effectiveness of the 

repeal to correspond with the promulgation and approval of the revised Tualatin TMDLs. 
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HEARING PROCESS DETAILS: The Department is conducting a public hearing during which comments will 
be accepted either orally or in writing. The hearing will be held as follows: 

Date: December 18, 2000 
Time: 2PM 
Place: Oregon Department of Environmental Quality, Northwest Region 

2020 SW 4m Avenue, Portland, OR 97201-4987 
Conference Room A/B on the 4" floor 

Deadline for submittal of Written Comments: 5 PM December 19, 2000 

Written comments can be presented at the hearing or to the Department any time prior to the date above. Comments 
should be sent to: 

Department of Environmental Quality, Northwest Region 
Attn: Andy Schaedel 
2020 S. W. 4th Avenue, Suite 4 
Portland, Oregon 97201-4987. 

In accordance with ORS 183.335(13), no comments from any party can be accepted after the deadline for 
submission of comments has passed. Thus if you wish for your comments to be considered by the Department in 
the development of these rules, your comments must be received prior to the close of the comment period. The 
Department recommends that comments be submitted as early as possible to allow adequate time for review and 
evaluation. 

WHAT'S IN THIS PACKAGE?: Attachments to this memorandum provide details on the proposal as follows: 

Attachment A Existing Tualatin Basin Total Phosphorus and Ammonia Rule 
Attachment B Proposed Repeal of OAR 340-41-0470(9) 

Attachment C The official statement describing the fiscal and economic impact of the proposed rule. 
(required by ORS 183.335) 

Attachment D A statement providing assurance that the proposed rules are consistentwith statewide land 
use goals and compatible with local land use plans. 

Attachment E Quest.ions to be Answered to Reveal Potential Justification for Differing from Federal 
Requirements. 

WHAT HAPPENS AFTER THE PUBLIC COMMENT PERIOD CLOSES: Following close of the public 
comment period, a report will be develped which summarizes the oral and written testimony presented and 
Department responses. The Enviromnental Quality Commission (EQC) will receive a copy of the report. 

The Department will review and evaluate the rulemaking proposal in light of all information received during the 
comment period. Following the review, the rule repeal may be presented to the EQC as originally proposed or with 
modifications made in response to public comments received. 

The EQC will consider the Departtnent's recommendation for the rule repeal during one of their regularly scheduled 
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public meetings. The targeted meeting date for consideration of this rulemaking proposal is January 11-12, 200 I. 
This date may be delayed if needed to provide additional time for evaluation and response to testimony received in 
the hearing process. 

You will be notified of the time and place for final EQC action if you present oral testimony at the hearing or submit 
written comment during the comment period. Otherwise, if you wish to be kept advised of this proceeding, you 
should request that your name be placed on the mailing list. 

BACKGROUND ON PROPOSED REPEAL OF OAR 340-41-0470(9): 

What is a TMDL: A Total Maximum Daily Load (TMDL) is a calculation of the maximum amount of a pollutant 
that a waterbody can receive and still meet water quality standards, and an allocation of that amount to the 
pollutant's sources. Under Section 303(d) (33 USC Section 1313) of the Clean Water Act (as Amended by the 
Water Quality Act of 1987, Public Law 10-4), States are required to develop a prioritized list of waters not meeting 
water quality standards (this is called the 303(d) List) and submit it to the EPA for approval. States are also 
required to establish TMDLs for pollutants for the waters identified on the 303(d) list. TMDLs are to be submitted 
to EPA for approval. EPA generally takes 30 days to act on these submittals. If they disapprove, either the state 
modifies the TMDL to satisfy the concerns or EPA establishes the TMDL. 

In Oregon, the Department of Environmental Quality (DEQ) has the responsibility for the designation of Water 
Quality Limited Segments and the establishment ofTMDLs pursuant to Section 303(d) of the Clean Water Act. 
The Department has committed to a schedule for developing TMDLs for pollutants for all waterbodies on the 1998 
303(d) List by 2007 as part of its Oregon Plan commitments and under a 2000 Memorandum of Agreement with 
EPA. 

Development of Tualatin and other Sub-Basin TMDL Rules: In 1988, the EQC approved rules (OAR 340-41-
0479(9)) which established limits for total phosphorus and ammonia concentrations in the Tualatin and its major 
tributaries (Attachment A). These rules established concentration limits that were not to be exceeded between May 
I and October 31 for Total Phosphorus and May I and November 15 for Ammonia. The rule established dates for 
implementation and set up timefrarnes for developing guidance by the Department and for submitting program plans 
by specified management agencies. The Tualatin TMDLs were the first of many TMDLs that have been developed 
by the Department. Similar rules were developed for the Bear Creek (OAR 340-41-03 85), Y arnhill (OAR 340-41-
0470 (IO) and the Upper Grande Ronde (OAR 340-41-0745) Total Maximum Daily Loads. 

Number of TMDLs that DEQ will be developing: To date, there have been been 331 TMDLs developed for 14 
waterbodies, watersheds or sub-basins (there are 91 sub-basins in Oregon). Of these, 146 TMDLs are covered by 
rule for the 4 sub-basins listed above. The Department is planning to complete more than 1,500 TMDLs on 1,158 
Water Quality Limited Segment (WQLS) in 91 sub-basins by 2007. [Note: For the purposes of counting the 
number ofTMDLs above, TMDLs were counted per pollutant and per WQLS, based on the 1998 303(d) List. For 
example, if a sub-basin had 4 WQLS, each of which is listed for 3 pollutants, a total of 12 TMDLs would be 
required.] 

1990 EQC Item on TMDLs process that DEQ would be using: In 1990, given the number ofTMDLs that the 
Department would be developing at that time, the Department proposed the following process to the EQC which 
was discussed and accepted: 
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A new TMDL process is proposed which will reduce staff workload demands by reducing the involvement 
of the Commission in each individual TMDL decision if it is not necessary. To date, TMDLs and 
implementation schedules have been established by rule, and the program plans have been approved by the 
Commission. The new TMDL process would establish TMDLs and implementation schedules via permit 
modifications and memoranda of agreement, rather than through rulemaking. It would also allow 
Department staff to approve program plans. 

The new procedure for establishing TMDls without rulemaking will be applicable only under the following 
conditibns: 

• new instream water quality criteria are not required because existing standards are sufficient, 
• Waste Load Allocations {WLAs) can be implemented through permits, and 
• Load A/locations (LAs) can be implemented through Memoranda of Agreement with Designated 

Management Agencies (DMAs). 

Since that time (1990), the Department has committed to a more aggressive schedule for developing TMDLs. 

Methods for TMDL Implementation: In approving TMDLs, EPA looks for "reasonable assurance" that the 
TMDLs will be implemented. DEQ has agreed to provide Implementation Plans (under its MOA with EPA) with 
the TMDLs as they are submitted to EPA. Generally, reasonable assurance for point sources is provided through 
National Pollutant Discharge Elimination System (NPDES) permits. For nonpoint sources, assurances can be 
regulatory, non-regulatory or incentive-based, consistent with applicable laws and programs. 

Since the time of development of the Tualatin Sub-basin TMDL rule, additional authorities have been developed for 
implementing WLA through permits and LAs through other programs authorities. These authorities include: 

NPDES Permits for Municipal and Industrial Wastewater and Storm Water: The 1972 Amendments to the 
Federal Water Pollution Control Act (Clean Water Act or CWA) prohibit the discharge of any pollutant to 
waters of the United States from a point source unless the discharge is authorized by a NPDES Permit. The 
NP DES permitting program is designed to track point sources, monitor the discharge of pollutants from specific 
sources to surface waters, and require the implementation of the controls necessary to minimize the discharge 
of pollutants. Initial efforts to improve water quality under the NPDES program primarily focused on reducing 
pollutants in industrial process wastewater and discharges from municipal sewage treatment plants. 

In 1987, the CW A was again amended by Congress to require implementation of a comprehensive national 
program for addressing problematic non-agricultural sources of storm water discharges. As required by the 
amended CWA, the NPDES Storm Water Program is being implemented in two phases: 

Phase I, developed by EPA in 1990, required NPDES permits for: 
• storm water discharges from municipal separate storm sewer systems (MS4) generally serving or 

located in incorporated areas with populations of I 00,000 or more people; and 
• eleven categories of industrial activity, one of which is construction activity that disturbs five acres or 

greater of land. 

Phase II, developed by EPA in 1999, requires NPDES permit coverage for storm water discharges from certain 
regulated small MS4s (primarily all those located in urbanized areas) and construction activity disturbing 
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between 1 and 5 acres of land. 

Agricultural Activity: The Oregon Legislature authorized the Oregon Department of Agriculture (ODA) to be 
the lead state agency working with agriculture to address nonpoint source water pollution. In 1993, Senate Bill 
1010 (ORS 568.900 - 568.933) or the Agricultural Water Quality Management Act was passed which 
authorizes ODA to develop and carry out a water quality management plan for any agricultural or rural lands 
area whenever a water quality management plan is required by state or federal law. One example of such a 
"trigger" for the planning process is a listing under section 303( d) of the federal CW A. OAR 340-41-0120(10) 
calls for a cooperative agreement between ODA and DEQ to implement these provisions. 

Forestry Activity: Pollution control measures necessary to address forestry sources are implemented through the 
Forest Practices Program pursuant to ORS 527.765 as well as through voluntary landowner actions consistent 
with the Oregon Plan. The Forest Practices Program is implemented through best management practices 
adopted as administrative rules, operator/landowner education and assistance and rule enforcement through 
civil orders, civil penalties and, in extreme cases, criminal prosecution. The Oregon Department of Forestry is 
the Designated Management Agency for private and non-federal public forestlands. OAR 340-41-0026(9) and 
OAR 340-41-0120(11 )( e) recognizes this arrangement. 

Federal Lands: DEQ will work with federal agencies (e.g. USFS, BLM) to develop and modify water quality 
management plans to address waters listed on federal lands. 

The Department has Memorandum of Understandings with these implementing agencies for undertaking the work 
necessary for implementing TMDLs. In addition, portions of the rules specify management planning requirements 
(e.g. OAR 340-4 l -0026(3)(a)(D) and OAR 340-41-0120(11 )( e) describes surface water temperature management 
plans; OAR 340-4 l-0026(3)(a)(I) and OAR340-4l-0120( 12-17) describe bacteria management plans) 

DEPARTMENTAL PROPOSAL: The Department is proposing to repeal OAR 340-41-0470(9) (Attachment B). 
The rationale for deleting the rule at this time is that the TMDLs, which have been approved by EPA, and any 
modifications to these TMDLs, based on recent action initiated by the Department, can be implemented through 
Departmental Order. Implementation planning requirements in the rule have expired and are covered through other 
authorities. A more detailed breakdown of this rationale follows: 

OAR 340-4 l-0470(9)(a): Delete -these criteria (loading capacities) and their WLA/LA have been approved by 
EPA in order to meet the pH standard and address the chlorophyll~ criteria. New ones have been proposed and are 
under review by the Department following the public comment period. These do not need to be incorporated by 
rule as they would be part of the TMDL and would become a Departmental Order. WLAs and LAs will be 
incorporated into permits and management plans. 

OAR 340-4 l-0470(9)(b ): Delete - these criteria (loading capacities) and their WLA/LA have been approved by 
EPA in order to meet the dissolved oxygen standard. New ones have been proposed and are under review by the 
Department following the public comment period. These do not need to be incorporated by rule as they would be 
part of the TMDL and would become a Departmental Order. WLAs and LAs will be incorporated into permits and 
management plans. 
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OAR 340-4 l-0470(9)(c): Delete, not needed as part of a rule. WLAs and LAs were submitted as part of the TMDL 
to EPA 

OAR 340-41-0470(9)( d): Delete, not needed as part of a rule. WLAs and LAs were submitted as part of the TMDL 
to EPA 

OAR 340-41-04 70(9)(e ): Delete, not needed anymore. Facilities have been constructed. 

OAR 340-41-0470(9)([): Delete, not needed anymore. Facility plans have been submitted and facilities have been 
developed. Facility plans would be required as part of a permit condition anyway. 

OAR 340-4 l-0470(9)(g): Delete, not needed anymore. Plans have been submitted and are being implemented. 
Storm water permits are now required. 

OAR 340-41-04 70(9)(h): Delete - Agreements have been worked out between ODF (and mechanisms described by 
statute ORS 527.765) and ODA (and described by statute ORS 568.900-933 and ORS 561.191)) and plans have 
been submitted. 

OAR 340-4 l-0470(9)(i): Delete - not needed. There is public comment and review of permits and the EQC has 
statutory ability to challenge Forest Practices and Agricultural Water Quality Management Area Plans (A WQMAP). 

OAR 340-41-0470(9)0): Delete - this work is completed. 

TIMING OF THE REPEAL: The Department will ask the Environmental Quality Commission to time the 
effectiveness of the repeal to correspond with the promulgation and approval of the revised Tualatin TMDLs. 

HOW WAS THE RULE DEVELOPED: This rule repeal was developed by the Department of Environmental 
Quality and draws upon the following documents: 

1. Memorandum of Agreement between the United States Environmental Protection Agency and the State of 
Oregon Department of Environmental Quality Regarding the Implementation of Section 303(d) of the Federal 
Clean Water Act. February 1, 2000. 

2. Consent Decree between Northwest Environmental Defense Center (NEDC) and Northwest Environmental 
Advocates (NWEA) vs Carol Browner, Administrator of the United States Environmental Protection Agency. 
May2000. 

3. EQC Agenda Item 0, Status Report on the Establishment ofTMDLs, December 13, 1990. 

Copies of the documents relied upon in the development of this rulemaking proposal can be 
reviewed at the Department of Environmental Quality's office at Northwest Region 
2020 SW 4'" Avenue, Portland, OR 97201-4987. Please contact Andy Schaedel (503-229-6121) for copies or 
times when the documents are available for review. 

WHOM DOES THIS RULE AFFECT INCLUDING THE PUBLIC, REGULATED COMMUNITY OR 
OTHER AGENCIES, AND DOES IT AFFECT THESE GROUPS? 

The Tualatin Basin Phosphorus and Ammonia TMDL would affect local public and private land owners and 
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managers, industrial sources, public wastewater treatment facilities, cities and counties located within the Tualatin 
Sub-Basin, residents with the Tualatin Sub-Basin and persons interested in local water quality, and persons 
interested in the Department's implementatin of Section 303(d) of the federal Clean Water Act. The repeal of OAR 
340-41-0470(9) should not affect these groups, however, as existing authorities will be utilized for approval and 
implementation of the TMDLs. 

HOW WILL THE RULE BE IMPLEMENTED: TMDLs will be implemented according to methods described 
under "Methods for TMDL Implementation" above. 

ARE THERE TIME CONSTRAINTS: The current Tualatin TMDLs for Total Phosphorus and Ammonia apply 
seasonally between May 1 and October 31 for Total Phosphorus and May I and November 15 for Ammonia. Under 
this rule, no activities would be allowed or wastewater discharged to the Tualatin River or its tributaries after June 
30, 1993 would be allowed that would cause the monthly median concentrations to be exceeded unless authorized 
by the Commission. The Commission recently gave its authorization until December 31, 2000. The Phosphorus 
concentrations are not being achieved and the Ammonia concentrations are being achieved. The Department has 
proposed to revised the Total Phosphorus TMDL based on recommendations from the Tualatin Basin Policy 
Advisory Committee and accounting for high background (groundwater) concentrations. The Department is 
currently reviewing testimony on draft revisions and new TMDLs including the revision to the Total Phosphorus 
TMDL. Upon completion of this review, modifications to the draft revised Phosphorus TMDL may be made and 
finalized TMDLs would be submitted to EPA for approval. Pending action by the Commission on this rule repeal 
and by EPA on the proposed revised TMDLs, OAR 340-41-0470(9) could be repealed before May I, 2001 and 
work to incorporate new phosphorus requirements into permits and 'management plans would be initiated. 

INTENDED FUTURE ACTIONS: The Department is currentlyreviewingpublic comment on modifications to the 
existing TMDLs and proposed new TMDLs for the Tualatin. Response to comments and the modified TMDL package 
will be submitted to EPA. In addition, the Department will be developing some general rules regarding TMDLs that 
will enhance and clarify TMDL development and implementation. These rules will be based upon much that has 
been agreed upon in the MOA with EPA. The Department will be bringing these proposed rules to the EQC for 
approval, likely towards the end of2001. 

CONTACT FOR MORE INFORMATION: If you would like more information on this rulemaking proposal, 
wish to submit comments or would like to be added to the mailing list, please contact: 

Department of Environmental Quality, Northwest Region 
Attn: Andy Schaedel 
2020 S. W. 4th A venue, Suite 4 
Portland, Oregon 97201-4987. 

Phone: 503-229-6121 
Toll Free: 1-800-452-4011 
Fax: 503-229-6957 
Email: schaedel.andrew.l@deg.state.or.us 
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ATTACHMENT A 
EXISTING TUALATIN BASIN TOTAL PHOSPHORUS AND AMMONIA RULE 

OAR 340-41-04 70(9) In order to improve water quality within the Tualatin River sub basin to meet the existing 
water quality standard for dissolved oxygen, and the 15 ug/1 chlorophyll a action level stated in OAR 340-041-
0150, the following special rules for total maximum daily loads, waste load allocations, load allocations, and 
implementation plans are established: 

(a) After completion of wastewater control facilities and implementation of management plans approved by the 
Commission under this rule and no later than June 30, 1993, no activities shall be allowed and no wastewater 
shall be discharged to the Tualatin River or its tributaries without the specific authorization of the Commission 
that cause the monthly median concentration of total phosphorus at the mouths of the tributaries listed below 
and the specified points along the main-stream of the Tualatin River, as measured during the low flow period 
between May I and October 31 *, of each year, unless otherwise specified by the Department, to exceed the 
following criteria: 

Mainstream (RM) !!fil Tributaries !!fil 
Cherry Grove (67.8) 20 Scoggins Creek 60 
Dilley (58.8) 40 Gales Creek 45 
Golf Course Road (52.8) 45 Dairy Creek 45 
Rood Rd. (38.5) 50 McKay Creek 45 
Farmington (33.3) 70 Rock Creek 70 
Elsner (16.2) 70 Fanno Creek 70 
Stafford (5.4) 70 Chicken Creek 70 

(b) After completion of wastewater control facilities and implementation of management plans approved by the 
Commission under this rule and no later than June 30, 1993, no activities shall be allowed and no wastewater 
shall be discharged to the Tualatin River or its tributaries without the specific authorization of the Commission 
that cause the monthly median concentration of ammonia-nitrogen at the mouths of the tributaries listed below 
and the specified points along the mainstream of the Tualatin River, as measured between May I and 
November 15*, of each year, unless otherwise specified by the Department, to exceed the following target 
concentrations: 
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Mainstream (RM} ug/1 Tributaries ug/l 
Cherry Grove (67.8) 30 Scoggins Creek 30 
Dilley (58.8) 30 Gales Creek 40 
Golf Course Road (52.8) 40 Dairy Creek 40 
Rood Rd. (38.5) 50 McKay Creek 40 
Farmington (33.3) 1000 Rock Creek 100 
Elsner (16.2) 850 Fanno Creek 100 
Stafford (5.4) 850 Chicken Creek 100 

( c) The sum of tributary load allocations and waste load allocations for total phosphorus and ammonia-nitrogen can 
be converted to pounds per day by multiplying the instream criteria by flow in the tributary in cfs and by the 
conversion factor 0.00539. The sum of load allocations waste load allocations for existing or future nonpoint 
sources and point source discharges to the mainstream Tualatin River not allocated in a tributary load allocation 
or waste load allocation may be calculated as the difference between the mass (criteria multiplied by flow) 
leaving a segment minus the mass entering the segment (criteria multiplied by flow) from all sources plus 
instream assimilation; 

( d) The waste load allocation (WLA) for total phosphorus and ammonia-nitrogen for Unified Sewerage Agency of 
Washington County is determined by subtracting the sum of the calculated load at Rood Road and Rock Creek 
from the calculated load at Farmington; 

(e) Subject to the approval of the Environmental Quality Commission, the Director may modify existing waste 
discharge permits for the Unified Sewerage Agency of Washington County and allow temporary additional 
waste discharges to the Tualatin River provided the Director finds that facilities allowed by the modified permit 
are not inconsistent and will not impede compliance with the June 30, 1993 date for final compliance and the 
Unified Sewerage Agency is in compliance with the Commission approved program plan; 

(f) Within 90 days of the adoption of these rules, the Unified Sewerage Agency of Washington County shall 
submit a program** plan and time schedule to the Department describing how and when the Agency will 
modify its sewerage facilities to comply with this rule. The program plan shall include provisions and time 
schedule for developing and implementing a management plan under an agreement with the Lake Oswego 
Corporation for addressing nuisance algal growth in Lake Oswego; 

(g) Within 18 months after the adoption of these rules, Washington, Clackamas, Multnomah Counties and all 
incorporated cities within the Tualatin River and Oswego Lake subbasins shall submit to the Department a 
program plan** for controlling the quality of urban storm runoff within their respective jurisdictions to comply 
with the requirements of subsections (a) and (b) of this section; 

(h) After July 1, 1989, Memorandums of Agreements between the Departments of Forestry and Agriculture and the 
Department of Environmental Quality shall include a time schedule for submitting a program plan** for 
achieving the requirements of subsections (a) and (b) of this section. The program plans shall be submitted to 
the Department within 18 months of the adoption of this rule; 
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(i) Within 120 days of submittal of the program plans** and within 60 days of the public hearing, the 
Environmental Quality Commission shall either approve or reject the plan. If the Commission rejects the plan, 
it shall specify a compliance schedule for resubmittal for approval and shall specify the reasons for the 
rejection. If the Commission determines that an agency has not made a good faith effort to provide an 
approvable plan within a reasonable time, the Commission may invoke appropriate enforcement action as 
allowed under law. The Commission shall reject the plan if it determines that the plan will not meet the 
requirements of this rule within a reasonable amount of time. Before approving a final program plan, the 
Commission shall reconsider and may revise the June 30, 1993 date stated in subsections (a), (b), and (e) of this 
section. Sigllificant components of the program plans shall be inserted into permits or memorandums of 
agreement as appropriate; 

(j) For the purpose of assisting local governments in achieving the requirements of this rule, the Department shall: 

(A) Within 90 days of the adoption of these rules, distribute initial waste load allocations and load allocations 
among the point source and nonpoint source management agencies in the basin. These allocations shall be 
considered interim and may be redistributed based upon the conclusions of the approved program plans; 

(B) Within 120 days of the adoption of these rules, develop guidance to nonpoint source management agencies 
as to the specific content of the programs plans; 

(C) Within 180 days of the adoption of these rules, propose additional rules for permits issued to local 
jurisdictions to address the control of storm water from new development within the Tualatin and Oswego 
Lake subbasins. The rules shall consider the following factors: 
(i) Alternative control systems capable of complying with subsections (a) and (b) of this section; 
(ii) Maintenance and operation of the control systems; 
(iii) Assurance of erosion control during as well as after construction. 

(DJ In cooperation with the Department of Agriculture, within 180 days of the adoption of this rule develop a 
control strategy for addressing the runoff from container nurseries. 

*Precise dates for complying with this rule may be conditioned on physical conditions (i.e., flow, temperature) of 
the receiving water and shall be specified in individual permits or memorandums of understanding issued by the 
Department. The Department shall consider system design flows, 
river travel times, and other relevant information when establishing the specific conditions to be inserted in the 
permits or memorandums of understanding. Conditions shall be consistent with Commission-approved program 
plans** and the intent of this rule. 

**For the purpose of this section of the rules, program plan is defined as the first level plan for developing a 
wastewater management system and describes the present physical and institutional 
infrastructure and the proposed strategy for changes including alternatives. A program plan should also include 
intergovernmental agreements and approvals, as appropriate; time schedules for accomplishing goals, including 
interim objectives; and a financing plan. 
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ATTACHMENT B 
PROPOSED REPEAL OF OAR 340-41-0470(9) 

O.\R 340 11 0170(9) in order to improve ""a'.er qualit) wiiliio the Teak.tin Rh er .mbbasin to meet the exbting 
water qoality standard for di•.:rnlved oxygen, and t8e 15 u;;/l ehloropliyll a aetien !eve! otcJ.ed in OAR 3'10 011 
0150. the following rpeeid rnles for total mmrimem daily leads, wa:;te load aliocc.tiooc. lead a!leec:tiewr. rmd 
implementc:tion plan.; are estalilished: 

(k)After eornpletion ofwaste·e nter control faeilities tmd irnplementatien ofmanagernent plan.; afJproved by the 
Cor:rtmis:;ion under ihit> rule and RO later thaR June 3G, l 993, no netivities shall be a1lov,red an El Re V/a:'.lte\\'ater 
shall be disehargetl to the 'fEJalc.tin River or itc tributnrie:1 ,vJ~floHtthe .>fJecific aatho=rization of the c:o1An:1i:;sion 
that eause the raonth:) n1ediafl coflf3entratio11 ofto~al phes13horus at the lfleutho oftfle tril:Jute.ries liD~ed belov.­
aed the npecified 13oint.; a~ong the mt:in ntream oftl:le 'I\ir:Jatin -River, as nteasured dariflJ ~Ae lo·,, flo'fv period 
betweee Mt~>' J and Oeteaer 3 l ", of eael1 ; ear, unlesn etherwi.le spoei fied by the DepaFiment. to eiiCees 1he 
follo·ring eriterla: 

Mainrrtream (RM) ag.11 'I'rib1+tt:zi es ugiJ 

Cheffy Grove (G7.8) 24 Scoggins i'.o~reel• 60 
Dilley (58.8) 44 Gales Creek 4.5 
GelfCourse Ror&l (52.8) 4.5 Dairy Creek # 
Rees Ila. (38.5) §4 MeKny Creek 4.5 

,,_ 

Fanningtoo (33.3) './.(:/ Roell Creek './.(:/ 

Ehmer (le.2) './.(:/ FaMo Creek './.(:/ 

§tai'ford (5.'i) './.(:/ ~;hieken Creek . './.(:/ 

(l)After eornpletion of" e.stewa'.er control fueilities and implemeotation of maoagerneot plans npJ:lrewd by the 
c:o1Bn1L;sion 1:1nJer tl9ic; rH1t:i nnd no Jater than JuRe 30) 1993> no e.e-::ivtties :;hall be aliov. ed cfld no yva:;te\vatet 
sJwJI be diselwrged to the Tualatin River or its tiiaute.rie.; without the :.1peeifie e,uthori::U:ilm of the Commi!.rtrion 
-::hut cal:1:.1e tAe lflOEthl) Jntidic.fl conee11trntion ofarumonia _aitrogen at the rnot±tLu of the tr.iBtitarle:i 1bted 9elov1 
and the qJecified points along tfie maimrtream of the TueJutin Rh'er. a-r measured bet11 eeo Ma; J aod 
l>' owmber 15*. of er.ch ) ear, ookm otherwise specified by the Dej'lnrtrnent, lo olieeed :he follo»1 ing tar;;et 
conceA:trationa: 
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Mainstream fHM) -4 ~ '.f'ri81:1taries Hg/l 
Cherry Grove (l'l7.8) w Seoggins ('reek w 
Dilley (38.8) w Gales (;feel' 4l) 

GelfCoufse Road (§2.8) 4l) Dairy (>eek 4l) 

RBOO-Rd. (38.§) §{) MeKc.y Greek 4l) 

ranr..ingtefl ~ .J..004 .Roek Creek +oo 
Elsner fl 8.2) . g§j) F arnrn Greek +oo 
>'taffunl (3. j) . g§j) (;'hiel<en Creek +oo 

(rn)Tbe sem eftribi;tary lead alleeatiees t:ns waste leas a!leeatieBs fer tetd phespheru.; ""a al'l1meflia nitrogefl ean 
be eenvemd tB f18Hf!ds f18i' day 1.1) multipl) iog the insrream eriteria !Jy fie"" iB ~le tribatar) in efs and by the 
eenversiefl faeter 0.00539. The sum of lead c.lleeatioes waste load a.lloeations fur eidsting or fatHre Benplliat 
sot1rees and flOiR.t seur£e diseharge~ 1nai"At>' •. TeaH1 'funlatifl River Hot alloeate8 iH a tribB:tary load alloeatiea 
or waste lend alleeation IDB)' ee ealeulated .:s the Eliffereeee eet11 een the mass (criteria multiplied by flow) 
fenvi11g a .;egmeet mim±S tlie mass enrering the segment (eriteria mu.ltiplied by flow) from all souroes plus 
instream asni1nilatiefl; 

(n)The waste load alloeation (WLA) for total phenphorus aed amB'lonia eia·egen fof Unifie<l Sewerage Agenoy of 
W<wh'ngton Count) is determined Sy tmstraoting the sum of the calc11lated load at R<Jo<l Road c.ed Rock Creek 
frorn the ea1eulated load at Fe:rrAington; 

(e)Sul>ject to fhe appro'.'al efthe Eiwironmental QuRlity Commission, the Direotor may modify e;ii.;tiag waste 
<liseliarge permits fer tlie l111ified Sewerage Agem:y sf Washington Cem1iy al'ld allew temporary allditioaal 
wa:;te disel:arges :e the 'J'Halatin River prnvided the Dirnctor finds that faeilities allov. ed ey tAe me<lified pefffiil 
are not inee1dst'"'1t and 'o·ill 11ot impede eempliaflce-with the JHne 30, 1993 date for fa:al eompliaace anEI tfie 
UBifieEl Se\\erac;e l'.gency is in €8lnpliffR6e Vi'ith tfle c:orH:E1issioB afJI3fOYed 13rograJ'l113lan; 

(p)Within 90 days efthe aEloptien of these rules. the URified Sewerage Agency efWashi11gtm1 Cm111ty shall :rnbmit 
a pregra111*' plan aad time sehedule to tAe Depaitment describing how al'lEI when the AgeflG)' will modify its 
:iewernge faeilities to emnply v.ith this rule. The pregrarn phrn shaU i11elolle provisions aad time seaedule for 
developi11g ans implementini; n managemeet plan 1m!ler an agreement with the Lake Os"" ege Corporation-fur 
addressing nl!ise.nee algal gro\Yth iB Lake Os,,·ege; 

tEl+\1/itllin 18 n10Atfls after the ade13tie11 efthes&·rules, \Vashington, C]aeka111a::, l\1uJffion:~aB Counties anS-a+l 
incorpornted eities withi11 tae Toe.lotie River and O'"' eg8 Lake suebasins shall s:ibmlt to the Departme11t a 
pregraH1 plan** -fer t'Ontro11iBg the qualit:_, of1;1-r6nA stonn tltHoff\Nithi.n their respeetivej':.:lrisdictions to eofnply 
with the re,piremeHtS ef :;;ihseetio11:; (a) and (b) of this seetien; 

Er)After l'.liy l, 19g9, Memoranaurn:; ef Agreements between the Departme11t:; efFore.;try aRd Agrieulture tmd t'1e 
Departmell! efEm·iroe111e11tal Que.lily :~1011 i11chide a ':ime seheaule for submitting a program plan** for 
aeliieviog !lie recjtl-irenwnts of :.;11liseetilrnli (a) and (b) of this .;eetioH. The program plno.; shall be subm#te4-te 
tlw Depmi1flent within I 8 months of the n<leptioo sf this rule; 
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~Wiffii#-il±\;l-4'J"H'l1"stfl>Hoti!lal-off, #th1<e'-;p:Jlr'BO'#g:nrat1rnr+. -fp>llarn1'6JS"'' atiEI witlJj.n 6G dey3 ef the public her.zing, the EBvironmon:al 
Qualit) Cumrnission r.llall either apprnve or rajeet the plan. If the Cnmmic;r;ion rajeets the plaa, it skall speei!Y a 
eomplience scfiedale for re:mbmitfal for appre'"al and .;hall specify the reason:; for the rejeetion. lHlts 
Commisc;ion deterrnines that an ngBHey has net rnalie a good faith effort to provide ati apprm·able plan v1itllin a 
reasonable t'me, the C~a FH"J invoke appropriate enforecrnee.t actieo a,; allowed w1der law. The 
Gornrni!;r;ion r:lrnll re,~plan if it determines that the plao "'ill not Brnet the reqHirements of thi.; rule willtiB 
~OUflt eftime. Before apf'FO\ ing a fi"Ae.l-ptogran1 plaR, the c:omrnbsien shaH reE'Gllsider afld H3:8) 
fwise-\b&.lHBO 30. 1993 ac:te states in sueseetiens {a), (b), aed (e) of this ~eetio>L Signifieatit c01~ 
~n plans she.II be inserted into permits orH~en:ioranduH1s ofagreerReflt as appre-19riate~ 

~the f!l:lrpose efassisting local govern1nent; in aoflievif1g tho req1;1lremonts oftRin rule, the f)epartrnent :ihall: 

(EJ\Vithin 90 days of the adoptioa of the:ie rules, distrilrnte iRitial v,ar;te lead alloeations aaa lead '±!Io~ 
an'long the point 3ouree aAd -nHnf)oi.fl:t souree 1nanage1'Beflt ag:e.nsies in tRe baGi11. 'I'hose al locatio11s s.RaJJ be 
GBRsiEie:red hrterin1 and inay J::ie redistributed based Hpon the sone]u5ions of t:he appro'< ed program plans: 

(F)\A 1ithin 120 de:ys efthe t:deption eft\:iese r1:1les, develop g1:1idance te RORpoint DOHree maaagen1ent ageneiec 
os to the speeifie content of tile program,; plum;; 

(O)Within i 80 days oftlle adoption of these rule,., propose r.Jditierrnl rnle:; fer permiln if;';ued to Joe;:! 
jurisdietieBs te c-ddre:;s the controJ ofstorrn \vater fron1 Be\v devt'lop1nent v,-ithin-::Be ·raalatin and Ollv"ego 
Lake ,;nbbasiB!.» The rule;; shall eoR;ider !lie following faetore: 
(iY)AlternatiYe eontrel nystem..J eapallle of eempl) io; with rnbseetion•: (a) and (b) ofthfo seetioo; 
(v)Maioteaanee and operation of the e1JHtrol Gyftern,;; 
(Yi)Assurance eferonion eontrol during aD \rell a:; after oon:;tructios, 

(ll)ln cooperation with fbe Depaiirnen: ef Agrieulture. vdkin 180 days of '.t10 aJoflt'<m of thic rn\o de .. ·olep a 
control strategy for addresJ~ng the ranofffi·om eontainer HblfGtwier. 

~Preei:;e date'; fer eernplying-with-this rule may be eenditioned en physieal eenditie1u (i.e., flew, ternperamro) of 
#te--fecoiviHg V!-ater an8 sh~H-indivi8ual-j:1ern1its Of-Hle!f10l'RBdUH13 oft1ndofStHREiing is.sHed 0) tlis 
1)<)partmem.-'.f'he-flepHrtrneHI shall eensider S) .Jteni de_;i;;n flows, 
river travel t!n1es, ·&11d other re!e\ Rnt inform.atiOR ·;yheH establi!:ifilng fie speeifiC-·€.flnditiens to be in:JorteS in the 
~ts or fHOIHBra-P.dun::is of understandiflg. (~enrlitienr.: sflall be-·tonsistent-~Yitfl c.:em1nis~;io11 l1f3pro-v0d progra1n 
plati:.;** and the ii:toB! efthis r~ 

2!C>Fnr the pm·pose oft~icm-o?thr rules, progffiflt-l'laa is defined ·as the first Jeo. el plan !8'- developing-a 
w-astev'at0r mc.nagen1ent s;rs!·em BRfi descr~bef.1 the present pfiysical aAd institHtio"AGl 
iAfrc,strttCtUf€-afrEl...tl1c pref!osed strateg;> for changer.: iRclufiiRg alternat~'\ es, /\program plan·.s-hot1ld abo ~ 
ffi«:wgeycn1n1ental a,;rocn1ents. an~val!.i, a:J appropriate: tifne De.J:iedu1es .for c~ccoFspJi_;hing geal3, iBeluffi.A.g 
i A tori m obj e eti Y ef;; <rntl-a-fimm<>itlg.pknt, 
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Introduction 

ATTACHMENT C 
FISCAL AND ECONOMIC IMPACT STATEMENT 

FOR REPEAL OF OAR 340-41-0470(9) 

State of Oregon 
DEPARTMENTOF ENVIRONMENT AL QUALITY 

Rulemaking Proposal for 
REPEAL OF OAR 340-41-0470(9) 

Fiscal and Economic Impact Statement 

This proposal would repeal OAR 340-41-0470(9). OAR 340-41-0470(9) established the following by rule: 

• the total phosphorus and ammonia Total Maximum Daily Loads (TMDLs), expressed in terms of monthly 
median concentrations at the mouths of tributaries and along the mainstem of the Tualatin River (which were 
submitted to the Environmental Protection Agency (EPA) and subsequently approved); 

• requirements for program plans to be submitted to the Department; and 
• a date for achieving the concentrations. 

The Department proposes to repeal this rule as it is redundant and covered under other authorities. 

As required under the Federal Clean Water Act (CWA), TMDLs are approved by EPA and Waste Load Allocations 
are assigned to point sources by the Department. Load Allocations for forest operations on private and state forest 
lands are implemented through rules adopted by the Board of Forestry under the Forest Practices Act (ORS 
468B. l l O; 527. 765; 527. 770). Load allocations for agriculture are implemented through Agricultural Water Quality 
Management Area Plans developed by the Oregon Department of Agriculture or other statutorily available authority 
(ORS 561.191; 568.900 to 568.933). Other Load Allocations are implemented by the Department or by federal or 
local agencies. 

As this rule change would repeal OAR 340-41-0470(9) but activities required under the TMDL would be carried out 
under other authorities currently available, the Department deems that there would be no fiscal and economic 
impact by the repeal of OAR 340-41-0470(9). 

Impact on the General Public, Small Business, Large Business, Local Governments, State Agencies, and 
Assumptions: As this rule change would repeal OAR 340-41-0470(9) but activities required under the TMDL 
would be carried out under other authorities currently available, the Department deems that there would be no fiscal 
and economic impact by the repeal of OAR 340-41-0470(9). 

Housing Cost Impact Statement 

The Department has determined that this proposed rulemaking will have no effect on the cost of 
development of a 6,000 square foot parcel and the construction of a 1,200 square foot detached 
single family dwelling on that parcel. 
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ATTACHMENT D 
LAND USE EVALUATION STATEMENT 

State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Rulemaking Proposal 
for 

REPEAL OF OAR 340-41-0470(9) 

Land Use Evaluation Statement 

1. Explain the purpose of the proposed rules. 

This proposal would repeal OAR 340-41-0470(9). OAR 340-41-0470(9) established the following by rule: 

• the total phosphorus and ammonia Total Maximum Daily Loads (TMDLs), expressed in terms of 
monthly median concentrations at the mouths of tributaries and along the mainstem of the Tualatin River 
(which were submitted to the Envirorunental Protection Agency (EPA) and subsequently approved); 

• requirements for program plans to be submitted to the Department; and 
• a date for achieving the concentrations. 

The Department proposes to repeal this rule as it is redundant and covered under other authorities. 

As required under the Federal Clean Water Act (CWA), TMDLs are approved by EPA and Waste Load Allocations 
are assigned to point sources by the Department. Load Allocations for forest operations on private and state forest 
lands are implemented through rules adopted by the Board ofForestty under the Forest Practices Act (ORS 
468B.l 10; 527.765; 527.770). Load allocations for agriculture are implemented through Agricultural Water Quality 
Management Area Plans developed by the Oregon Department of Agriculture or other statutorily available authority 
(ORS 561.191; 568.900 to 568.933). Other Load Allocations are implemented by the Department or by federal or 
local agencies. 

2. Do the proposed rules affect existing rules, programs or activities that are considered land use programs in 
the DEQ State Agency Coordination (SAC) Program? 

Yes_x_ No 
a. If yes, identify existing program/rule/activity: 

National Pollutant Discharge Elimination System (NPDES) Permits 

b. If yes, do the existing statewide goal compliance and local plan compatibility procedures adequately 
cover the proposed rules? 

Yes_X __ No __ (ifno,explain): 
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Existing DEQ procedures require city or county approval of a Land Use Compatibility Statement (LUCS) before water 
quality permits are issued. TMDL related permitting under Department Order and implementationrequirements would 
continue to rely on the LUCS approval process. 

c. If no, apply the following criteria to the proposed rules. 

Staff should refer to Section III, subsection 2 of the SAC document in completing the evaluation form. Statewide 
Goal 6 - Air, Water and Land Resources is the primary goal that relates to DEQ authorities. However, other 
goals may apply such as Goal 5 .; Open Spaces, Scenic and Historic Areas, and Natural Resources; Goal 11 -
Public Facilities and Services; Goal 16 - Estuarine Resources; and Goal 19 - Ocean Resources. DEQ programs 
and rules that relate to statewide land use goals are considered land use programs if they are: 

1. Specifically referenced in the statewide planning goals; or 

2. Reasonably expected to have significant effects on 
a. resources, objectives or areas identified in the statewide planning goals, or 
b. present or future land uses identified in acknowledged comprehensive plans. 

In applying criterion 2 above, two guidelines should be applied to assess land use significance: 
- The land use responsibilities of a program/rule/action that involved more than one agency, are considered the 

responsibilities of the agency with primary authority. 
- A determination of land use significance must consider the Department1s mandate to protect public health and safety 

and the environment. 

In the space below, state if the proposed rules are considered programs affecting land use. State the 
criteria and reasons for the determination. 

3. If the proposed rules have been determined a land use program under 2. above, but are not subject to 
existing land use compliance and compatibility procedures, explain the new procedures the Department will 
use to ensure compliance and compatibility. 

NIA 

Division Intergovernmental Coord. Date 
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ATTACHMENT E 

QUESTIONS TO BE ANSWERED TO REVEAL POTENTIAL JUSTIFICATION 
FOR DIFFERING FROM FEDERAL REQUIREMENTS. 

Questions to be Answered to Reveal 
Potential Justification for Differing from Federal Requirements. 

This proposal would repeal OAR 340-41-0470(9). OAR 340-41-0470(9) established the following by rule: 

• the total phosphorus and ammonia Total Maximum Daily Loads (TMDLs), expressed in terms of 
monthly median concentrations at the mouths of tributaries and along the mainstem of the Tualatin River 
(which were submitted to the Environmental Protection Agency (EPA) and subsequently approved); 

• requirements for program plans to be submitted to the Department; and 
• a date for achieving the concentrations. 

The Department proposes to repeal this rule as it is redundant and covered under other authorities. 

As required under the Federal Clean Water Act (CWA), TMDLs are approved by EPA and Waste Load Allocations 
are assigned to point sources by the Department. Load Allocations for forest operations on private and state forest 
lands are implemented through rules adopted by the Board of Forestry under the Forest Practices Act (ORS 
468B.110; 527.765; 527.770). Load allocations for agriculture are implemented through Agricultural Water Quality 
Management Area Plans developed by the Oregon Department of Agriculture or other statutorily available authority 
(ORS 561.191; 568.900 to 568.933). Other Load Allocations are implemented by the Department or by federal or 
local agencies. 

This rule repeal does not establish any new requirements and would use existing federal and state authorities. 

1. Are there federalrequirementsthat are applicable to this situation? If so, exactly what are they? 

Under Section 303(d) (33 USC Section 1313) of the Clean Water Act (as Amended by the Water Quality Act of 
1987, Public Law 10-4), States are required to develop a prioritized list of waters not meeting water quality 
standards (this is called the 303(d) List) and submit it to the EPA for approval. States are also required to establish 
Total Maximum Daily Loads (TMDLs) for pollutants for the waters identified on the 303(d) list. TMDLs are to be 
submitted to EPA for approval. EPA generally takes 30 days to act on these submittals. If they disapprove, either 
the state modifies the TMDL to satisfy the concerns or EPA establishes the TMDL. 

In Oregon, the Department of Environmental Quality (DEQ) has the responsibility for the designation of Water 
Quality Limited Segments and the establishment ofTMDLs pursuant to Section 303(d) of the Clean Water Act. 
The Department has committed to a schedule for developing TMDLs for pollutants for all waterbodies on the 1998 
303( d) List by 2007 as part of its Oregon Plan commitments and under a 2000 Memorandum of Agreement with 
EPA. 
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2. Are the applicable federal requirements performance based, technology based, or both with the most 
stringent controlling? 

Federal TMDLs requirements are performance based requirements. 

3. Do the applicable federal requirements specifically address the issues that are of concern in Oregon? Was 
data or information that would reasonably reflect Oregon's concern and situation considered in the federal 
process that established the federal requirements? 

Yes - TMDLs address concerns with complaince with water quality standards. The federal requirement were 
established with the passage of the Clean Water Act 1972. It is not know if Oregon data or information was considered 
in the federal process. 

4. Will the proposed requirement improve the ability of the regulated community to comply in a more cost 
effective way by clarifying confusing or potentially conflicting requirements (within or cross-media), increasing 
certainty, or preventing or reducing the need for costly retrofit to meet more stringent requirements later? 

The repeal or OAR 340-41-04 70(9) is being suggested as existing requirements and processes for 
the regulated community are already in place so there should be less confusion or potential conflict 
by the rule repeal. 

5. Is there a timing issue which might justify changing the time frame for implementation of federal 
requirements? 

Under the Oregon Plan and recent MOA with EPA, the Department has committed to completing TMDLs for 
pollutants for waters identified on the 1998 303(d) list by 2007. The repeal of OAR 340-41-0470(9) would help to 
streamline this process. 

6. Will the proposed requirement assist in establishing and maintaining a reasonable margin for 
accommodation of uncertainty and future growth? 

TMDLs are to have a margin of safety and a reserve for future growth. The repeal of OAR 340-41-0470(9) would not 
affect the margin of safety and reserve for future growth in the TMDL. 

7. Does the proposed requirement establish or maintain reasonable equity in the requirements for various 
sources? (level the playing field) 

The TMDLs assigns waste load allocations (WLA) to point sources and load allocations (LA) to nonpoint sources. The 
repeal of OAR 340-41-0470(9) would not affect the equity of the WLA and LA in the TMDL. 

8. Would others face increased costs if a more stringent rule is not enacted? 
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As this rule change would repeal OAR 340-41-0470(9) but activities required under the TMDL would be carried out 
under other authorities currently available, the Department deems that there would be no fiscal and economic 
impact by the repeal of OAR 340-41-0470(9). 

9. Does the proposed requirement include procedural requirements, reporting or monitoring requirements 
that are different from applicable federal requirements? If so, Why? What is the "compelling reason" for 
different procedural, reporting or monitoring requirements? 

No, reporting and monitoring requirements are to be developed as part of the Implementation Plan that is being 
submitted with the TMDLs. The repeal of OAR 340-41-0470(9) would not affect these requirements. 

10. Is demonstrated technology available to comply with the proposed requirement? 

Technology used to achieve TMDLs will be identified in management plans developed by Designated Management 
Agencies. The repeal of OAR 340-41-0470(9) would not affect these requirements. 

11. Will the proposed requirement contribute to the prevention of pollution or address a potential problem 
and represent a more cost effective environmental gain? 

TMDLs and their implementation will address pollution prevention and address water quality problems. The repeal 
of OAR 340-41-0470(9) would not affect these requirements. 
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Attachment C 
Presiding Officer Report on Public Hearing 

A Public Hearing was held starting at 2 PM on Monday December 18, 2000 in Conference Room 
AIB at Oregon DEQ NW Regional Office, 2020 SW 4th Avenue, Portland, OR. The Hearing was to 
receive oral and/or written testimony on the proposal to repeal OAR 340-41-0470(9)-the Tualatin 
Sub-basin TMDL Rule for Total Phosphorus and Ammonia. Neil Mullane was the Hearings Officer 
and Andy Schaedel and Rob Burkhart were staff that were present who had worked on the proposal. 
A brief overview of the proposal was given by Andy Schaedel prior to the hearing. 

One person, Sue Marshall, who represented the Tualatin Riverkeepers gave oral testimony, which 
was the same as the written testimony that was provided. In addition, the Department received 
written testimony from the following: 

Name Organization Testimony 
I. William Gilham Written 
2. Ela Whelan Water Environment Services, Clackamas County Written 
3. Sue Marshall Tualatin Riverkeepers Oral/Written 
4. Mark Riskedahl Northwest Environmental Defense Center Written 
5. Charles Logue Unified Sewerage Agency of Washington County Written 
6. John Rosenberger Washington County Written 

Written testimony is attached. 

Issues raised in the testimony were as follows: 

• Several Designated Management Agencies requested that the Tualatin Sub-basin Nonpoint 
Source Management Implementation/Compliance Schedule and Order for Designated 
Management Agencies (DMAs) be extended effective December 31, 2000 with its expiration 
conconcurrent with the approval by EPA of the new TMDLs (Attachment F). This would be to 
address any potential liability arising from time gaps where the compliance order is not in effect 
and a new TMDL has not been approved. 

• Several Designated Management Agencies requested to know the anticipated role of the EQC in 
the TMDL process particularly, as the TMDL would be required under Department Order rather 
than rule, would there be a procedure by which the order could be appealed to the EQC. 

• Several environmental groups felt that it is premature to repeal the rule as the revised TMDLs 
have not yet been approved. They expressed concern that the revised TMDLs would not be 
quantifiable, enforceable and subject to a compliance schedule and felt the rule provided this 



Memo To: Environmental Quality Commission 
Agenda Item I, Repeal of OAR 340-41-0470(9) -The Tualatin Sub-basin TMDL Rule for Total 
Phosphorus and Ammonia, EQC Meeting January 11-12, 2001 
Attachment C - Presiding Officer Report on Public Hearing 
Page2 

assurance. They requested that the public comment period remain open until 30 days after EPA 
approval of the revised Tualatin TMDL. 

• Several environmental groups felt that the repeal of the Tualatin Rule would weaken TMDL 
enforcement and that enforcement of the TMDL has been avoided through a series of extensions 
to the compliance schedule. Although DEQ may have the authority to enforce the TMDL 
through existing mechanisms, it has opted not to do so. 
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WATER 
ENVIRONMENT 
SERVICES 
Water Quality Protection• Surface Water Management 

r11. Wastewater Collection and Treatment 

December 18, 2000 

Andy Schaedel, 
DEQ, NW Region 
2020 SW 4th Ave., Suite 400, 
Portland, Oregon 97201. 

Dear Andy, 

J. Michael Read 
Director 

Thank you for the opportunity to comment on the proposed repeal of the Tualatin 
sub-basin TMDL rule for total phosphorus and ammonia. The Department of 
Environmental Quality ("DEQ") deserves praise for its efforts on behalf of the health 
of the Tualatin River. We hope these efforts continue to be cooperative and 
focused on effective measures for improvements in water quality. 

The issues involved in the Tualatin TMDL process are scientifically complex and the 
validity of that process is of vital importance. While we understand DEQ's desire to 
implement a more streamlined process for promulgating TMDLs, we believe that the 
Environmental Quality Commission ("EQC") must remain significantly involved in 
establishing the Tualatin TMDLs. In addition, there are several procedural issues 
that the EQC and the Department must address in considering the Tualatin TMDL 
rule. 

Surface Water Management Agency of Clackamas County has the following 
comments: 

The Designated Management Agency Implementation and Compliance Order is 
currently set to expire on December 31, 2000. There is a possibility that the 
designated management agencies would be out of compliance with OAR 340-41-
470 (9)(a) if that compliance order is not in effect. However, once the new TMDL is 
approved by EPA, the existing compliance order will no longer be necessary. We 
are acutely aware of the potential liability arising from any time gaps where the 
compliance order is not in effect and a new TMDL has not been approved. There is 
currently one lawsuit focused on the Tualatin River being litigated and there are 
several outstanding 60-day notices that have been submitted to various agencies 
that could result in further litigation. 

Therefore, we request that the EQC extend the compliance order, making its 
expiration concurrent with the approval by EPA of the new TMDLs. In addition, the 

A Department serving Clackamas County, Gladstone, Happy Valley, Johnson City, Milwaukie, Oregon City, Rivergrove and West Linn 
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extension should be made effective December 31, 2000, ensuring that there are no 
gaps in coverage. This extension would only be for a very limited time. Comments 
on the draft version of the new TMDLs are currently being considered by DEQ and a 
final version of the TMDLs should be sent to EPA for approval early in 2001. 

If the Tualatin River TMDL Rule is repealed, we would like to know about the EQC's 
involvement with the TMDL going forward. The issues involved in the promulgation 
of the Tualatin River TMDLs, and TMDLs generally, are of great importance to the 
citizens of this state. They are also issues that should be followed closely by the 
EQC. The EQC, as the policy making body for DEQ, should continue to play a 
significant role in guiding the development of TMDLs. If the Tualatin River TMOLs 
are to be promulgated by Departmental Order rather than by Rule, we request that 
the Department describe the procedures by which that order could be appealed to 
the EQC. 

Thank you for considering our comments. 

Ela Whelan, PE 
Surface Water Manager 

[/Tualatin Rule Repea!_.doc] -2- 12118/00 
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December 18, 2000 

Andy Schaedel 
Oregon De~artment of Environmental Quality 
2020 SW 4 Ave. 
Portland, OR 97201 

RE: Comments on Repeal of Tualatin Sub-Basin Rule for Total Phosphorus and 
Ammonia (OAR) 340-41-0470(9) 

Dear Mr. Schaedel, 

My name is StieM&shall, Executive Director of the Tualatin Riverkeepers.· Please accept the •. · .•. ·. 
· following co=ents 011~ehalf6fmrr organizatio11 an4 iu 700 members. · . 

The Tualatin Rfverkeepers believes it is pre~atiire td cotlsider a repeal of the Tualatin Rule for 
Total Phosphorus and Amriionia (OAR) 340-41-0470(9). The revised Tualatin TMDL, which 
replaces this existing TMDL set out in the Tualatin Rule (OAR) 340-41-0470(9), has not yet 
been approved by the Environmental Protection Agency. Assessing the adequacy of the new 
Tualatin TMDL is essential in determining whether or not a Tualatin TMDL should be enforced 
by an Oregon Administrative Rule. 

At this time, the Tualatin Riverkeepers opposes the repeal of the Tualatin Rule, (OAR) 
340-41-0470(9), and we request the public comment period remain open until 30 days after 
EPA approval of the revised Tualatin TMDL. 

The existing Tualatin Rule clearly sets monthly median concentrations for total phosphorus and 
ammonia-nitrogen for 14 specified sites in the basin, it allocates identifiable waste load 
allocations (WLA) and load allocations (LA), and sets a schedule (specific dates) when actions 
and standards are expected to be achieved. Fundamentally, for TMDLs to be successful there is 
a need for them to be quantifiable, enforceable, and subjectto a compliance schedule. The 
Tualatin Rule, OAR 340-41-0470(9), provides this assurance. 

It is unclear whether or not the new Tualatin TMDL will include identifiable and enforceable 
WLA and LA, or be subject to a compliance schedule. The proposed Tualatin TMDL is lacking 
identifiable pollutant WLA and LA, does not include a schedule for compliance, and includes 
only a vaglle Water Quality Management Plan. To judge the need for a Tualatin TMDL rule 
based on the proposed new TMDL, we conclude that the rule is the only enforceable mechanism 
and it should be retained. · 

If the final EPA approved Tualatin TMDL includes identifiable, enforceable, WLA and LA, and 
a WQMP that describes specific actions to be taken by specific dates designed to meet the 
pollutant loadings ... we may agree that a Tualatin Rule is not needed. Again, until we have an 

The Tualatin Rlverkeepers is a citizen-based organization working to restore and protect Oregon's Tualatin River system. 
The Tu<:1!atin Riverkeepers promotes watershed stevv:::irdship through public education, public access, citizen involvement and advocacy. 



opportunity to evaluate the final TivIDL we cannot agree to the elimination of the only 
enforceable mechanism. 

We believe the repeal of the Tualatin Rule would weaken TMDL enforcement. DEQ has, it 
appears to us, successfully avoided enforcement of the existing TMDL through a series of 
extensions to a compliance order that was set in 1990, the basis of this rule. This coupled with 
the inadequacy of the proposed Tualatin TMDL implementation plan now being developed by 
DEQ with the designated management agencies leaves us worried. DEQ may have the authority 
to enforce the TMDL through existing mechanisms, but they opt not to do so. 

We believe there is a serious issue of public trust with the implementation of the Tualatin 
TMDL. While the Tualatin Rule does provide an enforceable mechanism, enforcement of the 
existing TMDL has been avoided by a series of extensions to a "compliance order". This 
"compliance order" was negotiated in 1993 when it was apparent that the Designated 
Management Agencies would not meet the compliance order set out in the TMDL Rule. I have 
attached a summary of Tualatin TMDL Milestones and the following summary of the 
"compliance order" extensions. · · 

Summary ofTMDL "E~forcement" since 1993 . . . 

• Oregon Administrative Rules require that the TMDL criteria for phosphorus and 
ammonia be met by June 30, 1993. 

• In 1993 USA and DEQ prepare a "non-point source compliance order" which does not 
include a requirement for compliance with storm water Waste Load Allocations and 
non-point Load Allocations. 

• The "compliance order" was extended five times over the next five years. Each new 
"compliance order" fails to include storm water and non-point source Waste Load and 
Load Allocations or a schedule to achieve the allocations. 

• Nov. 2000 - DEQ proposes a repeal of the Tualatin TMDL rule, OAR 340-41-0470. 

Extending the public the comment period until 30 days after EPA approval of the revised 
0 Tualatin TMDL will reassure the public that the proposed repeal of the Tualatin Rule is not 
, another avenue to avoid TMDL enforcement. 

\ Again, at this time, the Tualatin Riverkeepers opposes the repeal of the Tualatin Rule, 
\___ (OAR) 340-4lQ470(9), and we request that the public comment period remain open until 

30 days after EPA approval of the revised Tualatin TMDL. 

Thank you for your consideration and for the opportunity to comment on this proposed rule 
change. . 

Sincerely, 

Su~!i~Lector 
Tualatin Riverkeepers 



Tualatin River TMDL Milestones 

August 16, 1986 Northwest Environmental Defense Center [NEDC] sends a Clean Water Act 60-
day notice to the Environmental Protection Agency [EPA], based on failure of the 
Department of Environmental Quality [DEQ] to complete TMDL's [Total 
Maximum Daily Load] in Oregon. 

December 12, 1986 NEDC and Jack Churchill file suit in Federal District Court in Oregon, under the 
Clean Water Act, against EPA and its administrator Lee Thomas, based on DEQ 
failure to set TMDL's. Case name is NEDC v. Thomas. Complaint identifies 
Tualatin River as one of the many waters needing TMDL's. 

January 6, 1987 NEDC sends a second Clean Water Act 60-day notice to EPA forDEQ failure 
to set TMDL's in Oregon. Notice specifically identifies the Tualatin River. 

June 3, 1987 Consent Decree in NEDC v. Thomas entered by court. Decree requires DEQ/EPA 
to complete a Loading Capacity analysis for the Tualatin River and submit it to 
EPA by May 1987. Tualatin is first water on list of required TMDL work. The 
Decree also requires DEQ/EPA to complete adoption ofTMDL's for all waters 
listed then and in the future by DEQ as Water Quality Limited, at the rate of 20% 
of all Water Quality Limited Streams annually. 

1988 Oregon Administrative Rule, 340-41-0470, sets criteria for ammonia and 
phosphorus TMDL's for the main stem and 5 tributaries. The criteria must be 
achieved by June 30, 1993. 

1988 NEDC gives a Clean Water Act 60-day notice to USA for failure to comply with 
NPDES permits and unauthorized discharges. Over 13,800 treatment plant 
violations are sited. 

December 1988 NEDC, Tualatin Riverkeepers, Lower Tualatin Valley Home Owners Association, 
Tualatin Dam Park Home Owners League, and others file suit in federal court 
against USA. Case name is NEDC v. USA 

1989 TMDL's, Waste Load Allocations [WLA's], Load Allocations [LA's] for the 
Tualatin River established by DEQ and approved by EPA, for ammonia and 
phosphorus. 

August 2, 1990 A Consent Decree in NEDC v. USA is entered. Requires submission by USA of a 
draft compliance schedule for compliance with NPDES permit by 12/1/90 and 
creation by DEQ of a final compliance schedule due by 12/29/90. 

1992 USA achieves WLA' s for treatment plant discharges. 

1993 As the June 30th deadline approaches, USA and DEQ prepare a "nonpoint 
source compliance order" which does not include a requirement for 
compliance of the Load Allocations for non point. The Environmental Quality 
Commission [EQC] approves this "compliance order/schedule" for 18-months. 



Nov. 16-17, 1995 EQC extends the "Non-Point Source Compliance Order" for an additional 18 
months. DEQ appoints a Technical Advisory Committee. 

1997 EQC again extends the "Non-point Source Compliance Order", this time for 6 
months. DEQ appoints a Policy Advisory Committee. The Designated 
Management Agencies through USA hire staff to facilitate and set the agenda for 
those meetings. 

February 27, 1998 A Subcommittee on TMDL Implementation issues a report to DEQ clarifying 
persistent confusion regarding natural vs. human caused sources of phosphorus and 
the relationship ofTMDL's to water quality programs of the DMA's. 

April 4, 1998 EQC extends the "Non-point Source Compliance Order" for one month and 
directs DEQ to provide a plan and schedule for implementing TMDL' s for the 
Tualatin. The EQC further directed DEQ to incorporate the recommendations 
developed by the TMDL Subcommittee of the Tualatin Basin Policy Advisory 
Committee. 

June 11, 1998 EQC adopts a new "Compliance Order" that must be implemented by July 
1999. Rather than laying out an actual schedule by which the non-point source 
Load Allocations will be met, the "Compliance Order'' describes a process for 
developing a new implementation program for non-point source, updating 
existing WLA's for phosphorus and ammonia and developing additional TMDL's 
for temperature, pH, bacteria. 

June 1998 DEQ, with USA funding and assistance, hires a Tualatin basin Coordinator to 
accomplish the new "Compliance Order''. 

June 2000 DEQ again requests and EQC grants an extension to the "compliance order" 
until December 2000. 

December 2000 DEQ proposes a repeal of the Tualatin TMDL Rule, OAR 340-41-0470, they 
reason that there is no need for the rule and that the TMDL rules place an 
administrative burden on DEQ staff. 

Summary of TMDL "Enforcement" since 1993 
• Oregon Administrative Rules require that the TMDL criteria for phosphorus and ammonia be 

met by June 30, 1993. 
• In 1993 USA and DEQ prepare a "non-point source compliance order" which does not include a 

requirement for compliance with storm water Waste Load Allocations and non-point Load 
Allocations. 

• The "compliance order" was extended five times over the next five years. Each new 
"compliance order" fails to include storm water and non-point source Waste Load and Load 
Allocations or a schedule to achieve the allocations. 

• Nov. 2000 - DEQ proposes a repeal of the Tualatin TMDL rule, OAR 340-41-0470. 

Compiled by the Tualatin Riverkeepers, revised December 2000. 



December 19, 2000 

Andy Schaedel 
Oregon Department of Environmental Quality 
2020 SW 4th Ave. 
Portland, OR 97201 

RE: Comments on Repeal of Tualatin Sub-Basin TMDL Rule for Total 
Phosphorus and Ammonia (OAR) 340-41-0470(9) 

Andy: 

I wanted to pass on a few concerns the Northwest Environmental Defense Center 
(NEDC) has with the Department's proposed repeal of the Tualatin TMDL Rule. 
Although the Department has determined that the workability of future TMDLs may be 
hampered by the rule-making process, the expenditure of the Department's limited public 
resources for the purpose of repealing an already existing rule is highly questionable. 
This attempt seems premature as it is not yet clear what WLAs and LAs will take the 
place of those set forth in the rule. Further, the Department's numerous extensions of the 
nonpoint-source compliance schedule deriving from the original rule would appear to 
implicate the Department's unwillingness to effectively enforce the provisions of the rule, 
rather than to serve as providing a rationale for repealing the rule. 

It is unfortunate that the Department is once again engaged in backsliding that is 
expressly contrary to the goals and objectives of the Clean Water Act. There is no 
evidence in the memo accompanying the proposed rule repeal that the repeal would 
actually serve to protect, restore or even maintain the chemical, physical and biological 
integrity of the Tualatin River. In fact, the Department's enforcement authority 
concerning nonpoint source pollution in the Tualatin basin provided through the 
"reasonable assurances" outlined in the memo appears to be less stringent than its 
existing enforcement authority under the Tualatin Rule. In addition to the above­
mentioned concerns, NEDC would also like to incorporate by reference the issues raised 
in the comments submitted on December 18, 2000 by Sue Marshall on behalf Tualatin 
Riverkeepers. 

Sincerely, 

Mark Riskedahl 
President, NEDC 
10015 SW Terwilliger Blvd. 
Portland, OR 97219 



It;, UNIFIED SEWERAGE AGENCY OF 
lb~~ WASHINGTON COUNTY 

Mr. Andy Schaedel 
Oregon Department of Environmental Quality 
2020 SW 4th Ave., Suite 400 
Portland, OR 97201 

December 19, 2000 

Re: Repeal of Oregon Administrative Rule (OAR) 340-41-04 70(9) 
The Tualatin Sub-basin TMDL Rule for Total Phosphorus and Ammonia .,,_. 

Dear Mr. Schaedel: 

Thank you for the opportunity to comment on the proposed repeal of the Tualatin sub­
basin TMDL rule for total phosphorus and ammonia. The Department of Environmental 
Quality ("DEQ") deserves praise for its efforts on behalf of the health of the Tualatin 
River. We hope these efforts continue to be cooperative and focused on effective 
measures for improvements in water quality. 

The issues involved in the Tualatin TMDL process are scientifically complex and the 
validity of that process is of vital importance. While we understand DEQ's desire to 
implement a more streamlined process for promulgating TMDLs, there are several 
procedural issues that should be addressed before the proposed repeal of the Tualatin 
TMDL is finalized. 

The Unified Sewerage Agency's comments are as follow: 

The Designated Management Agency Implementation and Compliance Order is currently 
set to expire on December 31, 2000. There is a possibility that the designated 
management agencies would arguably be out of compliance with OAR 340-41-470 (9)(a) 
ifthat compliance order is not in effect. However, once the new TMDL is approved by 
EPA, the existing compliance order will no longer be necessary. We are acutely aware of 
the potential liability arising from any time gaps where the compliance order is not in 
effect and a new TMDL has not been approved. There is currently one lawsuit focused 
on the Tualatin River being litigated and there are several outstanding 60 day notices that 
have been submitted to various agencies that could result in further litigation. 

Therefore, we request that the Environmental Quality Commission ("EQC") extend the 
compliance order, making its expiration concurrent with the approval by EPA of the new 
TMDL. In addition, the extension should be made effective December 31, 2000, 
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ensuring that there are no gaps in coverage. This extension would only be for a very 
limited time. Comments on the draft version of the new TMDL are currently being 
considered by DEQ and a final version of the TMDL should be sent to EPA for approval 
early in 200 I. 

If the Tualatin River TMDL Rule is repealed, we would like to know the anticipated role 
ofEQC in the TMDL process. The issues involved in the promulgation of the Tualatin 
River TMDL, and TMDLs generally, are of great importance to the citizens of this state. 
They are also issues that should be followed closely by the EQC. The EQC, as the policy 
making body for DEQ, should continue to play a significant role in guiding the 
development ofTMDLs. If the Tualatin River TMDL is to be promulgated by 
Departmental Order rather than by Rule, we would like to know the procedure by which 
that order could be appealed to the EQC. 

Again, the Agency appreciates the opportunity to provide comments on this proposed 
Agency action. 

Sincerely, 

Charles Logue 
Technical Services Department Director 

Cc: Bill Gaffi 
Jerry Linder 
Craig Dye 



December 19, 2000 

Mr. Andy Schaedel 
OREGON DEPARTMENT OF ENVIRONMENTAL QUALITY 

2020 SW 4th Avenue Suite 400 
Portland, OR 97201 

Proposed Repeal of OAR 340-41-0470(9); 

WASHINGTON COUNTY 
OREGON 

DEPT OF ENVIRONMENTAL QUALITY 
RECEIVED 

DEC l 9 2000 

NORTHWEST REGION 

Tualatin Sub-basin TMDL Ro.le for Total Phosphorus and Ammonia 

Dear Mr. Schaedel: 

Thank you for the opportunity to comment on the proposed repeal of the Tualatin 
sub-basin TMDL rule for total phosphorus and ammonia. The Department of Environmental 
Quality ("DEQ") deserves praise for its efforts on behalf of the health of the Tualatin River. 
We hope these efforts continue to be cooperative and focused on effective measures for 
improvements in water quality. 

The issues involved in the Tualatin TMDL process are scientifically complex and the 
validity of that process is of vital importance. While we understand DEQ's desire to 
implement a more streamlined process for promulgating TMDLs, we believe that the 
Environmental Quality Commission ("EQC") must remain significantly involved in 
establishing the Tualatin TMDLs. In addition, there are several procedural issues that the 
EQC and the Department must address in considering the Tualatin TMDL rule. 

Washington County's comments are as follows: 

The Designated Management Agency Implementation and Compliance Order is 
currently set to expire on December 31, 2000. There is a possibility that the designated 
management agencies would be out of compliance with OAR 340-41-470 (9)( a) if that 
compliance order is not in effect. However, once the new TMDL is approved by EPA, the 
existing compliance order will no longer be necessary. We are acutely aware of the potential 
liability arising from any time gaps where the compliance order is not in effect and a new 
TMDL has not been approved. There is currently one lawsuit focused on the Tualatin River 
being litigated and there are several outstanding 60-day notices that have been submitted to 
various agencies that could result in further litigation. 

Department of Land Use & Transportation • Administration 
155 N First Avenue, Suite 350-16, Hillsboro, OR 97124-3072 

phone: (503) 846-4530 •fax: (503) 846-4412 
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Therefore, we request that the EQC extend the compliance order, making its 
expiration concurrent with the approval by EPA of the new Tl'vfDL. In addition, the 
extension should be made effective December 31, 2000, ensuring that there are no gaps in 
coverage. This extension would only be for a very limited time. Comments on the draft 
version of the new TMDL are currently being considered by DEQ and a final version of the 
TMDL should be sent to EPA for approval early in 2001. 

If the Tualatin River TMDL Rule is repealed, we would·like to know about the EQC's 
involvement with the TMDLs going forward. The issues involved in the promulgation of the 
Tualatin River TMDLs, and TMDLs generally, are of great importance to the citizens of this 
state. They are also issues that should be followed closely by the EQC. The EQC, as the 
policy making body for DEQ, should continue to play a significant role in guiding the 
development ofTMDLs. If the Tualatin River TMDL is to be promulgated by Departmental 
Order rather than by Rule, we request that the Department describe the procedures by which 
that order could be appealed to the EQC. 

Thank you for the opportunity to comment on this proposed rule. 

Sincerely yours, 

J&"'fbeer-Director 

LSIL TRIDEQ-Rule Repeal_ l.DOCsb 
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Attachment D-Department's Evaluation of Public Comment 

Background: The Department developed the request to repeal the OAR 340-41-04 70(9) as it is able 
to implement TMDLs under a Department Order using existing authorities. When the phosphorus 
and ammonia TMDLs in the Tualatin were developed in 1988, the TMDL process was new and 
some authorities (SBIOlO and Storm Water Permits) were not available. In 1990, the Department 
discussed a process with the EQC, which was agreed to, whereby TMDLs would not be 
implemented by rule. Currently, TMDLs for phosphorus and ammonia in the Tualatin can be 
implemented under NPDES permits, Agricultural Water Quality Management Area Plans (ORS 
561.191; 568,900 to 568.933) and under the Forest Practices Act (ORS 468.110; 527.765; 527.770). 

Several Designated Management Agencies requested that the Tualatin Sub-basin Nonpoint 
Source Management Implementation/Compliance Schedule and Order for Designated 
Management Agencies (DMAs) be extended effective December 31, 2000 with its expiration 
conconcurrent with the approval by EPA of the new TMDLs (Attachment F). This would be to 
address any potential liability arising from time gaps where the compliance order is not in 
effect and a new TMDL has not been approved: 

The Department believes that EQC should extend the Compliance Schedule and Order. In 
addition to the concern that about potential liability with the rules until the rules are repealed 
(upon approval of the revised TMDLs by EPA), the Compliance Schedule and Order that 
was developed in 1993 is referenced in the current Municipal Separate Storm Sewer System 
(MS4) Dicharge Permits. While the Department feels that potential liability is low ifthe 
Compliance Order is not extended, as the rule is a seasonal rule which applies from May 1 to 
November 15 of each year and the original order is referenced in the permits, extension of 
the Compliance Order will clarify that current programs should be continued until new 
permits can be developed that incorporate the new and revised TMDLs and their waste load 
allocations. Therefore, the Department recommends the EQC extend the Tualatin Sub-basin 
Nonpoint Source Management Implementation/Compliance Schedule and Order for 
Designated Management Agencies (DMAs) effective December 31, 2000 until current MS4 
permits can be revised. 

Several Designated Management Agencies requested to know the anticipated role of the EQC 
in the TMDL process particularly, as the TMDL would be reqnired under Department Order 
rather than rule, would there be a procedure by which the order could be appealed to the 
EQC: 

The Department indicated to the EQC at its December I, 2000 meeting (Agenda Item F, 
Total Maximum Daily Load (TMDL) Process and Update on the Tualatin TMDL) that it will 
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be developing general rules regarding TMDLs that will clarify TMDL development and 
implementation. These rules will be based upon much that has been agreed upon in February 
2000 MOA with EPA. The Department will be bringing these proposed rules to the EQC for 
approval, likely towards the end of2001. The Department will consider the EQC role in the 
development of these rules. 

Implementation of TMDLs will occur through various management programs that are 
currently available - each with their own review process described by rule or statute. For 
example, in the case of waste load allocations being incorporated into permits, procedures 
for issuance, denial and modifications of permits are decribed in Divisions 14 and 45. An 
applicant can request a hearing before the EQC or its authorized representative if dissatisfied 
with the conditions or limitations. 

Several environmental groups felt that it is premature to repeal the rule as the revised TMDLs 
have not yet been approved. They expressed concern that the revised TMDLs would uot be 
quantifiable, enforceable and subject to a compliance schedule and felt the rule provided this 
assurance. They requested that the public comment period remain open until 30 days after 
EPA approval of the revised Tualatin TMDL: 

The Department has proposed that the rule repeal be effective upon EPA approval of the 
revised TMDLs. TMDLs are required under the Clean Water Act and must meet federal 
regulations in order to be approved by EPA. Regulations require a description of the 
applicable standard, identification of the waterbody's loading capacity for the applicable 
pollutant and identification of WLAs for point sources and LAs for nonpoint sources. 
Reasonable Assurance that nonpoint source reductions must be explained and the 
Department has agreed to submit implementation plans with the TMDLs. The Department 
believes that EPA is in position and is required to make the judgment that the TMDLs, 
WLAs and LAs are properly quantified, enforceable and subject to a compliance schedule. 
Furthermore, judicial review of TMDLs is based on EPA's written decision and the 
administrative record supporting that decision. 

Compliance schedules in permits would need to be within 5 years unless otherwise specified. 
In EPA's recent TMDL guidance (Federal Register Volume 65, Number 135, page 43668), 
the following timeframes are recommended: 

• A schedule, which is as expeditious as practicable, for implementing the management 
meaures or other control actions to achieve load allocations in the TMDL within 5 years, 
when implementation within this period is practicable; 
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• For all impaired waterbodies, the implementation plan must be based on a goal of 
attaining and maintaining the applicable water quality standards within ten years 
whenever attainment and maintenance within this period is practicable. 

The Department has not extended the comment period. The EQC may choose not to take 
action on the rule repeal at this time. 

Several environmental groups felt that the repeal of the Tualatin Rule would weaken TMDL 
enforcement and that enforcement of the TMDL has been avoided through a series of 
extensions to the compliance schedule. Although DEQ may have the authority to enforce the 
TMDL through existing mechanisms, it has opted not to do so: 

The Department does not believe that repeal of the rule would weaken TMDL enforcement. 
The enforcement mechanism for TMDLs is generally through the permit requirements or 
specified in statute and rule for Agricultural Water Quality Management Area Plans (ORS 
561.191; 568.900 to 568.933) and under the Forest Practices Act (ORS 468.110; 527.765; 
527.770). 
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Attachment E 
Changes to Original Proposal in Response to Public Comment 

Based on Public Comment, the Department is recommending the following changes to the 
original proposal to repeal OAR 340-41-0479(9) upon EPA approval of the revised TMDLs: 

• The Department recommends that the EQC extend the Tualatin Sub-basin Nonpoint 
Source Management Implementation/Compliance Schedule and Order for Designated 
Management Agencies (DMAs) effective December 3 l, 2000 until current MS4 permits 
can be revised (Attachment F). 
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Atttachment F 
Tualatin Sub-basin Nonpoint Source Management Implementation/Compliance Schedule and 

Order for Designated Management Agencies (DMAs) 

Tualatin Basin DMA Implementation and Compliance Order, June 11-12, 1998 

Designated Management Agencies (DMAs): 
The Unified Sewerage Agency of Washington County, representing participating cities 
Clackamas County and River Grove 
Washington County 
Multnomah County 
City of Lake Oswego 
City of West Linn 
City of Portland 
Oregon Department of Agriculture 
Oregon Department of Forestry 

Purpose: 

This order has three purposes. 

1) The order assures continued implementation of plans developed under the Tualatin Basin TMDL 
and the ongoing activities contained in the Tualatin Sub-basin Nonpoint Source Management 
Implementation I Compliance Schedule and Order for Designated Management Agencies 
adopted by the EQC as Attachment A to Agenda Item F on January 9-10, 1997. 

2) The order defines the specific reporting requirements which provide the enforceable mechanism 
for assuring implementation of the TMDLs during the period covered by the compliance order. 
The compliance period allows implementation of the schedule of activities identified in Agenda 
Item E of the June 11-12, 1998 EQC meeting. These activities are being conducted either by the 
DMAs or in cooperation with the DEQ to update the basin TMDLs and basin plans. The 
compliance order will be in effect until the completion of the activities in the schedule which 
will result in an updated basin plan and implementation strategy, but will not extend beyond the 
end of May 2000. 

3) The compliance order represents the EQC policy for appropriate actions to continue 
implementation of pollution control efforts while the TMDLs and implementation strategies are 
being updated. 
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DMA Tasks 

The first four (4) DMA tasks are ongoing tasks required by previous orders. Tasks 5 and 6 are new 
tasks. 

I. The DMAs will continue existing monitoring programs in the basin. The data will be submitted 
to DEQ annually for upload into STORET data base. The DMAs will review data annually and 
submit a data analysis report in January of each year. The DMAs will submit a coordinated 
monitoring strategy to DEQ by the end of April of ea~h year. 

2. The DMAs will continue with existing Public Awareness I Education programs. A public 
awareness report will be submitted to DEQ by the end of January each year. 

3. The DMAs will provide an annual report to DEQ. The annual report will describe: 
3.1. implementation of management practices; 
3.2. resolution of site specific problems; 
3.3. revision of rules and ordinances; 
3.4. evaluation of ongoing activities taken by the DMA to implement the TMDLs 

4. The DMAs will continue the existing program for compliance with the Tualatin TMDL. These 
tasks include: 
4.1. the continued implementation of best management practices to insure widespread adoption 

and implementation of management measures; 
4.2. the continuing inventories to identify pollution problems and the development of the site 

specific solutions; 
4.3. the inventory, prioritization and development of schedules for the protection, enhancement 

or restoration of riparian areas; 
4.4. continue erosion control programs, plans and enforcement activities, review of the erosion 

control program for new development, investigation of the need for control of erosion and 
runoff from no-development activities throughout the basin, and review of the need to adopt 
or refine existing ordinances; 

4.5. continue implementation of program that on a priority basis n;iaintains roadside ditches in 
such a way to minimize transportation of sediment, nutrients and other pollutants to waters 
of the state. 

Tasks 5 and 6 are included in the scheduled TMDL andb,asin plan update: 

5. By the end of February, 1999 the DMAs will provide DEQ a draft report describing how their 
existing programs for present and future development assures compliance with TMDLs, how 
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their current programs for pollution control compares to the TMDLs and appropriate allocations. 
The draft report will describe any actions necessary to update their program to implement 
bacteria management plans, temperature management plans, and changes to achieve substantial 
compliance with METRO Goal 6, title 3 model ordinances as appropriate. This report will 
describe any modifications or updates to the existing plans that will be implemented prior to the 
final reports described in Task 6. 

6. By the end of June, 1999 the DMAs will each provide a report to the DEQ that evaluates their 
existing programs, describes how the program will comply with existing allocations and water 
quality standards. The report will describe what actions are needed to update existing programs 
to comply with the TMDLs and a schedule of activities that will be taken to update existing 
programs as needed. 



State of Oregon 

Department of Environmental Quality Memorandum 

Date: December 11, 2000 

To: Environmental Quality Commission 
~- '~ 

Stephanie Hallot'ltl)i~ ~ ~ From: 

Subject: Agenda Item J, EQC Meeting January 11-12, 2001 

Statement of Purpose 

This is a status report for the La Pine National On-site Demonstration Project. The project has 
made significant strides in the past eight months and the project team wishes to keep the 
Environmental Quality Commission abreast of the activity and the issues involved. 

Background 

Deschutes County recognized, in 1995, that the "La Pine Area," an area stretching from Sunriver 
south and covering about 100 square miles, needed assistance in solving its unique land use 
problems. In the 1960's and 1970's more than 200 subdivisions were platted in this area prior to 
Oregon's land use laws. Of the original 15,000 lots, over half are developed. It is a rural area 
surrounded by federal, state and county land. Problems related to continued development 
included: 

• Contamination of high water tables, wetlands and riparian areas associated with the 
Deschutes and Little Deschutes Rivers; 

• Loss of deer migration corridors in an area of the largest mule deer population in Oregon; 
• Wildland fire hazards and limited evacuation routes; 
• Conflicting priorities and coordination efforts between state and federal agencies. 

The most significant problem for the Department of Environmental Quality and Deschutes 
County Environmental Health has been water quality and sewage disposal. Water tables can be 
one or two feet below the surface, or even above ground, and shallow wells can be contaminated 
by septic tank drain fields. Rapidly draining soils allow nitrogen rich effluent to reach the 
groundwater quickly with little treatment in the soil colunm. Compounding the problem are the 
extremely low ambient soil and groundwater temperatures that reduce the effectiveness of de­
nitrifying processes. 

DEQ and the County monitored wells and found high nitrate concentrations in some areas. 
DEQ' s Rodney Weick, developed a two-dimensional model using well locations and water 
quality data to predict potential migration of nitrates if development patterns continued. 
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From 1996 to 2000, Deschutes County Community Development Department received funding 
under the Regional Problem Solving program from Oregon's Department of Land Conservation 
and Development to address the many problems of the area. During that time, the County 
worked with all of the state and federal agencies involved in the region. Agencies worked with 
citizens and local communities as stakeholders in a collaborative effort to understand the 
problems and define solutions. 

The innovative program resulted in a variety of achievements, including: 

• An Act of Congress to allow the purchase of 500 acres Bureau of Land Management 
Land and develop a new community that will concentrate development where a sewer 
already exists. The Act will enable the BLM to obtain more environmentally sensitive 
land for protection in Oregon. 

• State legislation for transferable development credits that could reduce development in 
more sensitive areas; 

• Higher focus from other state agencies and national organizations on the region; 
• Grants from FEMA and from USFS through the Oregon Department of Forestry. 
• Leveraged funds and participation with USGS to develop a three-dimensional model to 

determine potential groundwater impacts on the Deschutes River. 

All of the work achieved under the RPS process paved the way for the Department of 
Environmental Quality (DEQ) to receive a grant of $5.5 million from the EPA to test 
experimental on-site systems in what is !mown as the La Pine National On-site Demonstration 
Program. Congressional support from our senators came in part because this study would allow 
possible future uses of alternatives in other regions of Oregon where nitrate levels exceed state 
and federal standards. 

Cnrrent Status 

The La Pine National On-site Demonstration Project, a collaborative effort between the DEQ, 
Deschutes County Environmental Health, and the US Geological Survey, is funded by the EPA 
for five years to accomplish four major tasks: 

1. Install and monitor experimental on-site sewage disposal systems 
• Preparation: Before we could begin any installations in the south county area we 

needed to establish working agreements with three very different groups: The 
vendors of the experimental systems, the owners of property where the systems 
are to be installed, and the installers for the experimental systems and the control 
systems. 

• Experimental System Installation: Currently we have installed eight experimental 
units, seven of which are currently in operation with the remainder to come on 
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line in the next couple of weeks. We anticipated installing 14 experimental 
systems during 2000 but ran into difficulties with the remainder primarily due to 
residences not being completed in time. 

• Control System Installation: We have also installed eight control systems. These 
are the conventional systems that are installed in the south county area. We 
planned to install three standard drain field systems, three pressure distribution 
systems, and three bottomless sand filter systems. We have currently installed 
eight of the control systems; the ninth was postponed until spring due to adverse 
weather conditions. 

2. Develop a hydrologic and nitrogen fate and transport model for the La Pine sub-basin. 
Data collection for the fate and transport model began in June 1999. Tasks completed 
include the completion of fall and spring samplings of a regional network of drinking 
water and monitoring wells, analyzing the ages of groundwater using chlorofluorocarbon 
dating methods, installing monitoring well networks for each on-site system in the study, 
and measuring stream flow and stream bed gradients to determine recharge and discharge 
reaches of the Deschutes and Little Deschutes rivers in the study area. 

3. Establish an on-site system maintenance entity. 
We are currently defining a working group to tackle the issue on long-term maintenance 
of on-site systems. The group will include residents of the south county area, an installer 
a realtor, a lender, and a service provider. The primary goal of the group will be to 
identify the model that will best serve the area and define how that model will be 
implemented. 

4. Create a low interest loan fund program. 
The project team will start this task during the last year or two of the project's life. We 
envision partnering with a local lending institution to provide low interest loans to repair 
or replace failing or improperly located on-site systems. We anticipate that we will be 
able to use this loan fund to install the experimental systems that we accepted after the 
first phase of the project 

Authority of the Commission with Respect to the Issue 

It is important that the Commission remain aware of the issues that arise from the La Pine 
National On-site Demonstration Project for two major reasons. First, a major goal of the project 
is to identify innovative on-site systems that are successful in providing advanced treatment for 
residential wastewater and recommend that those systems be approved statewide for use under 
some kind of operating permit that is easier for homeowners to obtain than the current Water 
Pollution Control Facilities permit. This will require a change to the on-site sewage disposal 
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rules. Second, proper long-term operation and maintenance of on-site systems is critical to the 
protection of our ground and surface water resources. On-site systems are one of the major 
sources of non-point source pollution in rural areas and as a nation we are coming to the 
realization that it will be impossible to sewer the entire country. All systems require regular care 
in order to ensure that they will perform for their designed lifetime. 

Conclusions 

The project will provide high quality and practical information on: 
• Experimental systems and their application in a less than friendly environment and in 

Oregon generally 
• The groundwater regime and nutrient fate and transport in south Deschutes County 
• Operation and maintenance of on-site systems 
• Public perceptions of and willingness to engage in on-site issues 
• Useful tools to help engage the public in on-site and groundwater issues 

Intended Future Actions 

Complete the three-dimensional groundwater and nitrogen fate and transport model 
Create the working group to develop a long-term on-site maintenance program 
Develop a low interest loan program to replace failing or improperly placed on-site systems 

Reference Documents (available upon request) 

Project Work Plan & related documents (available via the DEQ On-site web page) 

Section: 

/ \, . . 
/1 ~ l \ \ .. tl\,u~ i\/// 

Approved: 

Division: ~~J. cJ~~£!(L 
I' 

Report Prepared By: Barbara J. Rich 

Phone: (541) 617-4713 

Date Prepared: December 7, 2000 



Environmental Quality Commission 
IBJRule Adoption Item 
D Action Item 
D Information Item 

Title: 

Rules for Nonpoint Source Pollution Control Tax Credit 

Summary: 

Agenda Item K 
January 12, 2000 Meeting 

Legislation passed in 1999 expanded eligibility for pollution control facilities tax credits 
(ORS 468.155(2)) to include nonpoint source pollution control activities. The proposed rule 
amends definitions to include nonpoint source pollution. It also amends the list of eligible 
activities for accomplishing pollution control to include nonpoint source pollution. 

Department Recommendation: 

The Department recommends that the Commission adopt the.amendments to the Pollution 
Control Facilities Tax Credit rules to include nonpoint source pollution control activities as 
presented in Attachment A of the Staff Report. ' 

December 22, 2000 
1Accommodations for disabilities are available upon request by contacting the Public Affairs Office at (503) 229-
5317 (voice) or (503) 229-6993 (TTD). 



State of Oregon 
Department ofEnviromnental Quality 

Date: 

To: 

From: 

Subject: 

Background 

December 22, 2000 

Environmental Quality Commissio~ 

Stephanie Hallock, Director .J ' 
Agenda Item K, 
Rules for Nonpoint Source Pollution Control Tax Credit 
EQC Meeting January 12, 2001 

Memorandum 

On October 12, 2000, the Interim Director of the Department ofEnviromnental Quality (DEQ, 
Department) authorized the Management Services Division to proceed to a rulemaking hearing 
on proposed rules, which would amend the pollution control facilities tax credit rules to include 
nonpoint source pollution controls. The proposed amendments would implement 1999 
legislation. Other types of tax credits would not be changed by this proposed rule amendment. 

On October 13, 2000, a Hearing Notice and informational materials were mailed to persons who 
asked to be notified of rulemaking actions, and to persons known by the Department to be 
potentially affected by or interested in the proposed rulemaking action . This included the 
mailing list for the Oregon Nonpoint Source Control Program Plan. Hearing Notice was 
published in the Secretary of State's Bulletin on November 1, 2000. 

A Public Hearing was held on November 14, 2000 at 1 :30 P.M. in Room 10 at 811 S.W. Sixth 
Avenue., Portland, Oregon. Roberta Young served as Presiding Officer. Written comment was 
received tln·ough November 17, 2000. The Presiding Officer's Report in Attachment C reflects 
the fact that no oral testimony was presented at the hearing and lists the two written comments 
received. 

Department staff evaluated the comments received. That evaluation is presented in Attaclnnent 
D with copies of the two written comments. Based upon that evaluation, modifications to the 
initial rulemaking proposal are being recommended by the Department. These modifications are 
surmnarized below and detailed in Attaclnnent E. 

The following sections summarize the issue that this proposed rulemaking action is intended to 
address, the authority to address the issue, the process for development of the rulemaking 
proposal including alternatives considered, a summary of the rulemaking proposal presented for 
public hearing, a surmnary of the significant public comments and the changes proposed in 
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response to those comments, a summary of how the rule will work and how it is proposed to be 
implemented, and a recommendation for Commission action. 

Issue this Proposed Rulemaking Action is Intended to Address 

The 1999 legislature included activities !mown to reduce or control a significant amount of 
nonpoint source pollution as being eligible for tax credits. House Bill 2181 was codified in ORS 
468.155(2) as follows: 

(a) As used in ORS 468.155 to 468.190, 'pollution control facility' or 'facility' includes a 
nonpoint source pollution control facility. 

(b) As used in this subsection, 'nonpoint source pollution control facility' means a facility that 
the Environmental Quality Commission has identified by rule as reducing or controlling 
significant anlounts of nonpoint source pollution. 

The proposed amendments to Division 16 of Chapter 340 of the Oregon Administrative Rules 
would implement this legislation. 

Oregon recognizes that a comprehensive approach to protecting watersheds and ecosystems from 
diffuse or unconfined sources of pollution is imperative to: 

• restore the salmon population; 
• protect clean drinking water supplies; 
• support and sustain economic activities; and to 
• support Oregon's scenic beauty. 

The 1999 legislation added nonpoint source pollution control to the list of activities eligible for 
the pollution control facilities tax credit, broadening the incentives for Oregon taxpaying entities 
to partner in protecting Oregon's environment. 

Relationship to Federal and Adjacent State Rules 

There are no federal rules applicable to the Pollution Control Facilities Tax Credit. The rules 
provide for a credit against an Oregon taxpayer's state tax liability. Adjacent states have various 
mechanisms for providing incentives to reduce or control pollution. Their programs are not, 
however, directly comparable to Oregon's Pollution Control Facilities Tax Credit. 
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Authority to Address the Issue 

The Environmental Quality Commission and the Department have the statutory authority to 
address this issue under ORS 468.020 and 468.155(2). If adopted, these rules would implement 
ORS 468.155 through .190. 

Process for Development of the Rulemaking Proposal (including Advisory Committee and 
alternatives considered) 

An Advisory Committee was not used in this rulemaking process. N onpoint source tax credits 
are identical to all other tax credits, with the exception of the method for determining if a 
substantial quantity of pollution control is accomplished. 

DEQ requested input from several natural resource organizations including the Oregon 
Department of Agriculture, Oregon Department of Fish and Wildlife, Water Resources 
Department, Oregon Farm Bureau, Oregon Department of Transportation, and the Oregon 
Watershed Enhancement Board. The Oregon Depaiiment of Agriculture provided input and 
indicated general support of nonpoint source pollution tax credits. 

The Department considered limiting the nonpoint source tax credit to equipment that has been 
researched and documented to be effective in reducing nonpoint source pollution. The reasons 
that the Department abandoned this was because: 

• the research was limited to agricultural activities; 
• documented equipment was minimal; 
• legislation does not limit the term "facility" to just equipment; 
• legislation and legislative history refers to nonpoint source pollution not just water 

pollution; and 
• sources that do not have a point source also include area and mobile sources of air 

pollution. 

Summary of Rulemaking Proposal Presented for Public Hearing and Discussion of 
Significant Issues Involved. 

The proposed rule amendment adds a definition of "nonpoint source pollution." It also adds 
nonpoint source pollution to the list of eligible activities for accomplishing pollution control by 
identifying the types of facilities that reduce or control a significant amount of nonpoint source 
pollution. 
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The nonpoint source pollution tax credit is no different than the air, water or noise pollution tax 
credit. All other pollution control facilities tax credit rules apply to the nonpoint source pollution 
control facilities: 

The applicant 
• must be an Oregon taxpayer; 
• must make a qualifying investment; and 
• must be the owner and operator of the facility. 

The investment 
• must be land, structure, building, installation, excavation, machinery, equipment or 

devices; 
• must not include investments that do not meet the definition of a pollution control 

facility. This list includes items such as air conditioners; septic tanks or other facilities 
for human waste; asbestos abatement; or any investment used for cleanup of emergency 
spills or unauthorized releases; 

• must not include distinctive portions that make an insignificant contribution to the 
purpose of the facility. The list includes such items as automobiles, landscaping, parking 
lots, and roadways; and it 

• must be reasonably used for a pollution control purpose. 

The purpose of the investment 
• must be in response to a requirement of the federal Environmental Protection Agency, 

Oregon Department of Environmental Quality, or a regional air pollution authority; or 
• must exclusively function to control, prevent or reduce nonpoint source pollution; and 
• must control, reduce or prevent air, water or noise pollution. 

Summary of Significant Public Comment and Changes Proposed in Response 

One person was in attendance. No oral testimony was given and two written comments were 
submitted from Joe Hobson, Sr., PO Box 21510, Keizer, OR 97307; and Peter S. Test, Oregon 
Farm Bureau, 3415 Commercial St. SE, Suite 117, Salem, OR 97302-5169. 
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Two sets of written comments, shown in Attachment D, were received which expressed similar 
concerns. One significant comment was that the proposed rule should not require applicants to 
belong to or participate in the partnerships listed in the Oregon Nonpoint Source Control 
Program Plan'. The concern was that some agricultural equipment would not be eligible for the 
credit as was the intent of the legislature. The public comment included the following alternative 
language to address this concern: 

"any equipment or.facility that has been documented by Oregon State University, 
Agricultural Experiment Station (OSU-AES), United States Department of 
Agriculture, Agriculture Research Service (USDA-ARS) or Oregon Department of 
Agriculture (ODA) to be effective in reducing nonpoint source pollution ... " 

Though the proposed rule did not anticipate that an applicant would be required to belong to a 
partnership or participate directly in a partnership listed in the Oregon Nonpoint Source Control 
Program Plan, the concern was addressed by including the intent of the alternative language in 
the proposed rule. 

Summary of How the Proposed Rule Will Work and How it Will be Implemented 

Nonpoint source pollution controls became eligible for the pollution control facilities tax credit 
on January 1, 2000. The proposed rules amendments would become effective for all applications 
received after filing the amended rules with the SecretaTy of State - most likely on February 1, 
2001. Facilities completed in the year 2000 would have two years after the date that construction 
was completed to file their application with the Department. 

The nonpoint source tax credit is intended to cover expenditures for "on-the-ground" 
management practices and improvements. It is not intended to cover education, outreach or 
monitoring costs. In order to be eligible for this tax credit, nonpoint source expenditures must be 
documented. Similarly, these expenditures must be incurred as part of implementation of at least 
one of the following elements of the State's federally-approved nonpoint source control plan: 

• agricultural plans developed in response to the requirements of Senate Bill 1010; 
• forest management practices plans; 
• total maximum daily load (TMDL) implementation plans; 
• groundwater management area action plans; 

*The Oregon Nonpoint Source Control Program Plan is the State of Oregon's unified nonpoint source document submitted to 
the United States Environ1nental Protection Agency. The document satisfies the nonpoint source pollution control progra1n 
update 1nandated under Section l329(a) and (b) of the Federal Water Pollution Control Act, as ainended by the Water Quality 
Act of 1987, and generally referred to as Section 319 of the Clean Water Act, or CWA. 
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• estuary plans; 
• expenditures to supplement a Clean Water Act section 319 grant project; or 
• any other similar watershed restoration plans approved by a State or Federal 

agency. 

Fact Sheets will be provided to the Oregon Nonpoint Source Control Program Plan mailing list. 
This will include natural resource agencies operating in Oregon, watershed councils, Soil and 
Water Conservation Districts, and Oregon State University. The Department will rely on these 
groups to provide tax credit information as needed. 

Tax credits under this rule would be processed like all other pollution control facilities tax credits. 
The Depa.timent will develop an application specific to nonpoint source pollution control facilities. 
The application would be similar to the alternatives to open field burning applications. 
Applications for lower cost facilities would be an abbreviated form. 

The Oregon Department of Agriculture already paiiicipates in tax credit application processing. 
Their involvement in reviewing nonpoint source applications will be at their discretion. 

The Depaiiment does not know ifthe application fees for nonpoint source pollution control 
facilities will pay for the actual cost of certifying the facilities. This rule amendment does not 
propose an application fee increase but the Depaiiment may seek an increase if the fees are 
insufficient. 

Once the Enviromnental Quality Commission certifies that an investment is eligible for a tax 
credit, the Oregon taxpayer may take up to 50% of the investment cost as a direct credit against 
their state income tax liability. The credit may be spread over a period of up to 10 years. 

The proposed rule amendment does not change the Oregon Depa.timent of Revenue's participation 
in that they process income tax returns that redeem pollution control tax credit. 

Recommendation for Commission Action 

Staff recommends that the Commission adopt the amendments to the pollution control facilities 
tax credit rules to include nonpoint source activities as presented in Attachment A of the 
Department Staff Repmi. 
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Attachments 

A. Rule (Amendments) Proposed for Adoption 
B. Supporting Procedural Documentation: 

I. Legal Notice of Hearing 
2. Fiscal and Economic Impact Statement 
3. Land Use Evaluation Statement 
4. Questions to be Answered to Reveal Potential Justification for Differing 

from Federal Requirements 
5. Cover Memorandum from Public Notice 

C. Presiding Officer's Report on Public Hearing 
D. Department's Evaluation of Public Comment 
E. Detailed Changes to Original Rulemaking Proposal made in Response to Public 

Comment 
F. Rule Implementation Plan 
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Reference Documents (available upon request) 

Written Comments Received as listed in Attaclnnent C. 
House Bill 2181 
Nonpoint Source Binders 

Approved: 

F:\TEMPLATE\FORMS\QCRULE.DOT 
10/19/95 

Section: 

Division: 

Report Prepared by: Margaret C. Vandehey 
Phone: (503) 229-6878 
Date Prepared: December 22, 2000 



Attachment A: 

Rule (Amendments) Proposed for 
Adoption 



DEPARTMENT OF ENVIRONMENTAL QUALITY 

DIVISION 16 

340-016-0005 
Purpose 

POLLUTION CONTROL TAX CREDITS 

The purpose of these rules is to prescribe procedures and criteria to be used by the 
Department and Commission for issuance of tax credit certificates for pollution control 
facilities. These rules are to be used in connection with ORS 468.150 to 468.190. These 
rules become effective upon filing with the Secretary of State or on ·May 1, 1998February 
l, 2001 whichever is the later date and apply to all applications received by the 
Department on or after that date except where otherwise noted herein. An applicant with 
an application pending Commission action on the date these rules become effective may 
elect to proceed under these rules by informing the Department in writing. 

Stat. Auth.: ORS 468.150 
Stats. Implemented: ORS 468.150 - ORS 468.190 
Hist.: DEQ 12-1984, f. & ef. 7-13-84; DEQ 5-1998, f. 4-24-98, cert. ef. 5-1-98 

340-016-0010 
Definitions 
The definitions in this rule give meaning to the term or phrase as used in OAR 340-016-
0005 through OAR 340-016-0080. 
(1) "Applicant" means any person who applies for a pollution control tax credit under 
these rules. 
(2) "Circumstances Beyond the Control of the Applicant" means facts, conditions and 
circumstances which the applicant's due care and diligence would not have avoided. 
(3) "Commission" means Environmental Quality Commission or the Commission's 
delegate. 
(4) "Department" means Department of Environmental Quality. 
(5) "Facility" as used in context means: 
(a) A pollution control facility as set forth in ORS 468.150 and ORS 468.155; or 
(b) The facility as claimed on the application. 
(6) "Like-for-Like Replacement Cost" means the current price of providing a new facility 
of the same type, size and construction materials as the facility that is being replaced 
based upon the Consumer Price Index (CPI) - All Urban Consumers as published by the 
Bureau of Labor Statistics. 
(7) "Material Recovery" means any process, such as pre- segregation, for obtaining 
materials from solid waste, hazardous waste or used oil. The recovered materials shall 
still have useful physical or chemical properties after serving a specific purpose and can, 
therefore, be reused or recycled for the same or other purpose. The recovered material 
shall have useful physical or chemical properties that yield a competitive end-product of 
real economic value. The material recovery process does not include processes: 



(a) In which the major purpose is the production of fuel from solid waste, hazardous 
waste or used oil which can be utilized for heat content or other forms of energy; or 
(b) That burns waste to produce energy or to reduce the amount of waste. However, it 
does not eliminate from eligibility a pollution control device associated with a process 
which burns waste if such device is otherwise eligible for pollution control tax credit 
under these rules. 
(8) "Nonpoint Source Pollution" means pollution that comes from numerous, diverse, or 
widely scattered sources of pollution that together have an adverse effect on the 
environment. The meaning includes: 
(a) The definition provided in OAR 340-041-0006(17); or 
(b) Any sources of air pollution that are: 
(A) Mobile sources that can move on roads or off roads; or 
(B) Area sources. 
E&j(2} "Pollution Control" means the elimination, prevention, control or reduction of air, 
water or noise pollution; or the utilization of solid waste, hazardous waste, or the 
recycling or properly disposing of used oil except where otherwise noted herein. 
f9-1Q_Q} "Reconstruction or Replacement" means the provision of a new facility with 
qualities and pollution control characteristics equivalent to the facility that is being 
replaced. This does not include repairs or work done to maintain the facility in good 
working order. 
{+Q1.QD "Spill or Unauthorized Release" means 
(a) The discharge, deposit, injection, dumping, spilling, emitting, releasing, leakage or 
placing of oil, hazardous materials or other polluting substances into the air or into or on 
any land or waters of the state, as defined in ORS 468.700, except as authorized by a 
permit issued under ORS Chapter 454, 459, 468 or 469, ORS 466.005 to 466.385, 
466.880(1) and (2), 466.890 and 466.995(1) and (2) or federal law while being stored or 
used for its intended purpose; and 
(b) For purposes of determining eligibility for tax credits under these rules, polluting 
substances released into the environment in conjunction with operation of a previously 
approved facility or activity where such facility or activity was operated in compliance 
with requirements imposed by the Department or the Federal Environmental Protection 
Agency, and where the polluting substances which must now be cleaned up are 
determined by the Department to have been an unanticipated result of the approved 
facility or activity and are not deemed to be a "spill or unauthorized release". 
f±-±101} "Substantial Completion" means the completion of the erection, installation, 
modification, or construction of all elements of the claimed facility which are essential to 
perform its purpose. 
fbBQ.11 "Useful Life" means the number of years the claimed facility is capable of 
operating before replacement or disposal. The applicant shall provide a statement of how 
the useful life of the facility was determined. The minimum useful life shall not be less 
than three years or the Asset Guideline Period used to report the depreciation of the 
facility to the Internal Revenue Service. 

Stat. Auth.: ORS 468.150 
Stats. Implemented: ORS 468.150 - ORS 468.190 



Hist.: DEQ 12-1984, f. & ef. 7-13-84; DEQ 5-1985, f. & ef. 3-12-85; DEQ 20-1987, f. & 
ef. 12-16-87; DEQ 6-1990, f. & cert. ef. 3-13-90; DEQ 5-1998, f. 4-24-98, cert. ef. 5-1-
98 

340-016-0060 
Eligibility 
( 1) Eligible Facilities. Facilities eligible for pollution control tax credit certification shall 
include any land, structure, building, installation, excavation, machinery, equipment or 
device, or alternative methods for field sanitation and straw utilization and disposal. An 
eligible facility shall be reasonably used, erected, constructed or installed as: 
(a) A new facility; 
(b) An addition or improvement to an existing facility; or 
( c) The reconstruction or replacement of an existing facility. 
(2) Purpose of Facility. The facility shall meet the principal purpose requirement to be 
eligible for a pollution control facility tax credit certification, or ifthe facility is unable to 
meet the principal purpose requirement, the facility shall meet the sole purpose 
requirement to be eligible for a pollution control tax credit: 
(a) Principal Purpose Requirement. The principal purpose of the facility is the most 
important or primary purpose of the facility. Each facility shall have only one principal 
purpose. The facility shall be established to comply with environmental requirements 
imposed by the Department, the federal Enviromnental Protection Agency or a regional 
air pollution authority to control, reduce, or prevent air, water or noise pollution, or for 
the material recovery of solid waste, hazardous waste or used oil; or 
(b) Sole Purpose Requirement. The sole purpose of the facility shall be the exclusive 
purpose of the facility. The only function or use of the facility shall be the control, 
reduction, or prevention of pollution; or for the material recovery of solid waste, 
hazardous waste or used oil. 
(3) Facility Compliance. The facility shall achieve compliance with Department statutes 
and rules, or Commission orders or permit conditions before the Commission issues 
certification as a pollution control facility. 
(4) Eligible Activities. The facility shall prevent, reduce, control, or eliminate: 
(a) Air contamination by use of air cleaning devices as defined in ORS 468A.005 or 
through equipment designed to prevent, reduce or eliminate air contaminants prior to 
discharge to the outdoor atmosphere; 
(b) Alternatives to Open Field Burning. The facility shall reduce or eliminate: 
(A) Open field burning and may include equipment, facilities, and land for gathering, 
densifying, handling, storing, transporting and incorporating grass straw or straw based 
products; 
(B) Air quality impacts from open field burning and may include propane burners or 
mobile field sanitizers; or 
(C) Grass seed acreage that requires open field burning. The facility may include: 
(i) Production of alternative crops that do not require open field burning; 
(ii) Production of rotation crops that support grass seed production without open field 
burning; or 
(iii) Drainage tile installations and new crop processing facilities. 



( c) Hazardous Waste. The facility shall treat, substantially reduce or eliminate hazardous 
waste as defined in ORS 466.005 or utilize material as set forth in subsection (4)(e) of 
this rule; 
(d) Industrial Waste. The facility shall dispose of, eliminate or be redesigned to eliminate 
industrial waste and the use of treatment works for industrial wastewater as defined in 
ORS 468B.005; 
( e) Hazardous Waste, Solid Waste and Used Oil Material Recovery. The facility shall 
eliminate or obtain useful material from material that would otherwise be solid waste as 
defined in ORS 459.005, hazardous waste as defined in ORS 466.005, or used oil as 
defined in ORS 468.850. The facility shall produce an end product of utilization that is an 
item of real economic value and is competitive with an end product produced in another 
state. The facility shall produce the end product by mechanical processing, chemical 
processing; or through the production, processing, pre-segregation, or use of materials 
which: 
(A) Have useful chemical or physical properties and which may be used for the same or 
other purposes; or 
(B) May be used in the same kind of application as its prior use without change in 
identity. 
(f) Noise Pollution. The facility shall substantially reduce, eliminate or be redesigned to 
eliminate noise pollution or noise emission sources set forth in OAR 340-035-0005 
through OAR 340-035-0100; 
(g) Spills or Unauthorized Releases. The facility shall be used to detect, defer or prevent 
spills or unauthorized releases. This does not include any facility installed, constructed or 
used for cleanup after a spill or unauthorized release has occurred~; or 
(h) Nonpoint Source Pollution. Pursuant to ORS 468.155(2)(b), the EQC has determined 
that the following facilities reduce, or control significant amounts of nonpoint source 
pollution: 
(A) Any facility that implements a plan, project, or strategy to reduce or control nonpoint 

source pollution as documented: 
(i) By one or more partners listed in the Oregon Nonpoint Source Control Program 

Plan; or 
(ii)In a Federal Clean Air Act State Implementation Plan for Oregon; or 

(B) Any facility effective in reducing nonpoint source pollution as documented in 
supporting research by: 
(i) Oregon State University, Agricultural Experiment Station; or 
(ii) The United States Department of Agriculture, Agriculture Research Service; or 
(iii) The Oregon Department of Agriculture; or 

(C) Wood chippers used to reduce openly burned woody debris; or 
(D) The retrofit of diesel engines with a diesel emission control device, certified by the 

U.S. Enviro11111ental Protection Agency. 

Stat. Auth.: ORS 468.150 
Stats. Implemented: ORS 468.150 - ORS 468.190 
Hist.: DEQ 5-1998, f. 4-24-98, cert. ef. 5-1-98 
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Secretary of State 
NOTICE OF PROPOSED RULEMAKING HEARING 

A Statement of Need and Fiscal Impact accompanies this form. 

DEQ-MSD 
Agency and Division 

Chapter 16. Division 340 

Susan M. Greco 

Administrative Rules Chapter Number 

(503) 229-5213 
Rules Coordinator Telephone 

811 S.W. 6th Avenue Portland OR 97213 
Address 

Tuesday. 11114/00 1 :30 PM. 811 SW 6'h Ave .. Portland Room SB Barrett MacDougall 
Hearing Date Time Location Hearings Officer 

Are auxiliary aids for persons with disabilities available upon advance request? 
IZJ Yes 0No 

RULEMAKING ACTION 
ADOPT: 
Secure approval of rule numbers with the Administrative Rules Unit prior to filing. 

AMEND: 
OAR 340-016-0005 
OAR 340-016-0010 
OAR 340-016-0060 

REPEAL: 

RENUMBER: 
Secure approval of rule numbers with the Administrative Rules Unit prior to filing. 

AMEND AND RENUMBER: 
Secure approval of rule numbers with the Administrative Rules Unit prior to filing. 

Stat. Auth.: ORS 
Stats. Implemented: ORS 

RULE SUMMARY 
The rule incorporates 1999 Legislation amending ORS 468.155 to explicitly allow tax credits for nonpoint 
source activities. 

~.. .. ,• 

November 17. 2000 5:00 PM 
Last Day for Public Comment 
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Introduction 

Attachment A 
State of Oregon 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

Rulemaking Proposal 
for 

Nonpoint Source Pollution Control Facility Tax Credit 

Fiscal and Economic Impact Statement 

The 1999 Legislatute amended ORS 468.155 (HB2181) to specifically include nonpoint source 
pollution control facilities in the eligibility for tax credits. The proposed rule amendment reflects 
this inclusion in the pollution control tax credit rules. Prior to the passage of House Bill 2181 
some nonpoint source pollution control facilities were implicitly included under the tax credit for 
controlling industrial waste with the use of a treatment works. 

General Public 
These rules apply to any Oregon taxpayer seeking tax credits. Tax credits certified by the 
Environmental Quality Commission can be claimed by a certificate holder as a direct credit 
against the certificate holder's state income tax liability, or for cooperatives and non-profit 
corporations, as a credit against ad valorem taxes. There is no direct impact to the general 
public. There will be an indirect effect on the general public in that the amount of tax credit 
taken by businesses for nonpoint source pollution control facilities represents the amount by 
which tax collections, and hence t11e state's General Fund, will diminish. 

Small Business 
Small businesses with 50 or fewer employees submit over eighty percent of t11e number of 
applications received by the Department. Small businesses utilize the tax credit program for 
investments such as automotive refrigerant recovery equipment, alternatives to open field 
burning, oil/water separators, animal waste treatment systems, and underground and 
aboveground storage tank systems. Nonpoint source pollution control activities that could be 
undertaken by small businesses would include agricultural enterprises and developers. TI1e fiscal 
impact on each of these small businesses is positive, but undetermined. 

Large Business 
Large businesses submit less than 20% of the number of applications received by the 
Department. These rule amendments have no negative fiscal impact on large businesses. 
However, there is a potential for a positive fiscal impact for large businesses that install facilities 
to control nonpoint source pollution. 

Attachment A, Page 1 



Local Governments 
Local govermnents are not eligible for certification of a pollution control tax credit and therefore, 
a change in program benefits will not have a direct financial impact on local governments. 

The tax credit statutes and rules allow cooperatives and non-profit corporations to claim credits 
against ad valorem taxes. Any change in tax credit program benefits to such organizations could 
potentially result in an increase or decrease in ad valorem tax collections by local governments. 
However, this proposal does not change the impact on ad valorem tax collection from the current 
rule. 

State Agencies 
The Department of Environmental Quality (DEQ) is already involved in processing tax credit 
applications. The proposed rule amendment could increase staffing by .5 FTE should the 
number of applications received in any one year exceed 45. The Environmental Quality 
Commission has the authority to increase the application fees to be sufficient to cover the cost to 
administer the tax credit program. The average cost to certify a facility is currently $1,979. This 
amendment to the rule does not include amending the application fee, which is 1 % of the facility 
cost up to a maximum of$15,000. 

Over 822 certificates have been issued under the pollution control tax credit program over the 
last five years with a value of about $150 million. The median facility cost claimed on tax credit 
applications is $41,317. Staff anticipates that the number of lower cost facilities will increase 
with this amendment. 

The Oregon Department of Agriculture (ODA) already participates in tax credit application 
reviews. ODA would continue to be involved in the reviewing tax credit applications. This 
amendment does not change the Oregon Department of Revenue's participation in that they 
process income tax returns redeeming the credit. 

Assumptions 
The proposed amendment specifically identifies nonpoint source pollution control facility 
investments as being eligible for pollution control tax credits. The Department does not know if 
the application fees for nonpoint source pollution control facilities will pay for the actual cost of 
certifying the facilities. This rule amendment does not increase the application fee but the 
Department may be seek an increase once staff determines the actual cost of certifying nonpoint 
source pollution control facilities. 

Housing Cost Impact Statement 
The Department has determined that this proposed rulemaking will have no effect on the cost of 
development of a 6,000 square foot parcel and the construction of a 1,200 square foot detached 
single family dwelling on that parcel. 
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Attachment B 
State of Oregon 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

Rulemaking Proposal 
for 

Nonpoint Source Pollution Control Facility Tax Credits 

Land Use Evaluation Statement 

1. Explain the pnrpose of the proposed rules. 

The 1999 Legislature amended ORS 468.155 (HB2181) to explicitly include the eligibility of 
nonpoint source pollution control facilities that reduce or control a significant amount of 
nonpoint source pollution for tax credit purposes. 

2. Do the proposed rules affect existing rules, programs or activities that are considered land 
use programs in the DEQ State Agency Coordination (SAC) Program? 0 Yes ~No 

a. If yes, identify existing program/rule/activity: 

b. If yes, do the existing statewide goal compliance and local plan compatibility 
procedures adequately cover the proposed rules? O Yes 0 No (if no, explain): 

c. If no, apply the following criteria to the proposed rules. 

Staff should refer to Section lll, subsection 2 of the SAC document in completing the evaluation form. 
Statewide Goal 6 -Air, Water and Land Resources is the primary goal that relates to DEQ 
authorities. However, other goals may apply such as Goal 5 - Open Spaces, Scenic and Historic 
Areas, and Natnral Resources; Goal 11 - Public Facilities and Services; Goal 16 - Estuarine 
Resources; and Goal 19 - Ocean Resources. DEQ programs and iules that relate to statewide land 
use goals are considered land use progra1ns if they are: 

1. Specifically referenced in the statewide planning goals; or 

2. Reasonably expected to have significant effects on 
a. resources, objectives or areas identified in the statewide planning goals, or 
b. present or futnre land uses identified in acknowledged comprehensive plans. 

In applying criterion 2 above, two guidelines should be applied to assess land use significance: 
The land use responsibilities of a program/rule/action that involved more than one agency, are 
considered the responsibilities of the agency with primary authority. 
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A determination of land use significance must consider the Department1s mandate to protect 
public health and safety and the environment. 

In the space below, state if the proposed rules are considered programs affecting land 
use. State the criteria and reasons for the determination. 

Through applying the criteria in 2(c), DEQ has detennined that the Pollution Control Facility 
Tax Credit program is not a program that significantly affects land use. 

3. If the proposed rules have been determined a land use program under 2. above, but are 
not subject to existing land use compliance and compatibility procedures, explain the new 
procedures the Department will use to ensure compliance and compatibility. 

N/A 

\()-\?...·OD 
Date 
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Attachment C 
State of Oregon 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

Rulemaking Proposal 
for 

Nonpoint Source Pollution Control Facility Tax Credit 

Questions to be Answered to Reveal 
Potential Justification for Differing from Federal Requirements. 

1. Are there federal requirements that are applicable to this situation? If so, exactly what 
are they? 

No. This is a state tax credit. 

2. Are the applicable federal requirements performance based, technology based, or both 
with the most stringent controlling? 

Not applicable 

3. Do the applicable federal requirements specifically address the issues that are of 
concern in Oregon? Was data or information that would reasonably reflect Oregon's 
concern and situation considered in the federal process that established the federal 
requirements? 

Not applicable 

4. Will the proposed requirement improve the ability of the regulated community to 
comply in a more cost effective way by clarifying confusing or potentially conflicting 
requirements (within or cross-media), increasing certainty, or preventing or reducing the 
need for costly retrofit to meet more stringent requirements later? 

Not applicable 

5. Is there a timing issue which might justify changing the time frame for implementation 
of federal requirements? 

Not applicable 

6. Will the proposed requirement assist in establishing and maintaining a reasonable 
margin for accommodation of uncertainty and future growth? 

Not applicable 
Attachment B-4 - Page 1 



7. Does the proposed requirement establish or maintain reasonable equity in the 
requirements for various sources? (level the playing field) 

Not applicable 

8. Would others face increased costs if a more stringent rule is not enacted? 

Not applicable 

9. Does the proposed requirement include procedural requirements, reporting or 
monitoring requirements that are different from applicable federal requirements? If so, 
Why? What is the "compelling reason" for different procedural, reporting or monitoring 
requirements? 

Not applicable 

10. Is demonstrated technology available to comply with the proposed requirement? 

Not applicable 

11. Will the proposed requirement contribute to the prevention of pollution or address a 
potential problem and represent a more cost effective environmental gain? 

Not applicable 
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State of Oregon 
Department of Environmental Quality Memorandum 

Date: October 12, 2000 

To: Interested and Affected Public 

Subject: Rulemaking Proposal and Rulemaking Statements 
Nonpoint Source Pollution Control Facility Tax Credit 

This memorandum contains information on a proposal by the Department ofEnviromnental 
Quality (Department) to adopt rule/rules amendments regarding Pollution Control Facilities Tax 
Credits. Pursuant to ORS 183.335, this memorandum also provides information about the 
Environmental Quality Commission's intended action to adopt this rule. 

The 1999 legislature included activities !mown to reduce or control a significant amount of 
nonpoint source pollution as being eligible for tax credits. The proposed amendments to 
Division 16 of Chapter 340 of the Oregon Administrative Rules would implement this 
legislation. The eligibility of the other types of tax credits would not be affected by this 
amendment. 

The Department has the statutory authority to address this issue under ORS 468.020 and 
468.155(2). If adopted, these rules would implement ORS 468.155 through .190. 

What's in this Package? 

Attachments to this memorandum provide details on the proposal as follows: 

Attachment A The official statement describing the fiscal and economic impact of the 
proposed rule. (Required by ORS 183.335) 

Attachment B A statement providing assurance that the proposed rules are consistent 
with statewide land use goals and compatible with local land use plans. 

Attachment C Questions to be Answered to Reveal Potential Justification for Differing 
from Federal Requirements. 

Attachment D Actual language of the proposed rule amendments. 
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Hearing Process Details 

The Department is conducting a public hearing at which comments will be accepted either orally 
or in writing. Banett MacDougall will be the Presiding Officer at the hearing. The hearing will 
be held as follows: 

Date: 
Time: 
Place: 

Tuesday November 14, 2000 
1:30 PM 
Excutive Bldg, Conference Room 3A 
811 SW Sixth Avenue 
Portland, OR 97204 

Deadline for submittal of Written Comments: 

The closure of the public record is 5:00 p.m., November 17, 2000. 

Written comments can be presented at the hearing or to the Department any time prior to 
November 17, 2000 at 5:00 PM. Comments should be sent to: Department of Environmental 
Quality, Attn.: Margaret C. Vandehey, 811 SW Sixth Avenue, Portland, Oregon 97204-1390; fax 
(503) 229-6730; email vandehey.maggie@deg.state.or.us. 

In accordance with ORS 183.335(13), no comments from any party can be accepted after the 
deadline for submission of comments has passed. Thus if you wish for your comments to be 
considered by the Department in the development of these rules, your comments must be 
received prior to the close of the comment period. The Department recommends that comments 
be submitted as early as possible to allow adequate review and evaluation of the comments 
submitted. 

What Happens After the Public Comment Period Closes 

Following close of the public comment period, the Presiding Officer will prepare a report that 
summarizes the oral comments presented and identifies written comments submitted. The 
Environmental Quality Commission (EQC) will receive a copy of the Presiding Officer's repmt. 
The public hearing will be tape recorded, but the tape will not be transcribed. 

The Department will review and evaluate the rulemaking proposal in light of all information 
received during the comment period. Following the review, the rules may be presented to the 
EQC as originally proposed or with modifications made in response to public comments 
received. 
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The EQC will consider the Department's recommendation for rule adoption during one of their 
regularly scheduled public meetings. The targeted meeting date for consideration ofthis 
rnlemaking proposal is January 12, 2000. This date may be delayed if needed to provide 
additional time for evaluation and response to comments received in the hearing process. 

You will be notified of the time and place for final EQC action if you present oral comments at 
the hearing or submit written comment during the comment period. Otherwise, if you wish to be 
kept advised of this proceeding, you should request that your name be placed on the mailing list. 

Background on Development of the Rulemak.ing Proposal 

Why is there a need for the rule? 
The 1999 Legislature passed House Bill 2181 creating provisions for nonpoint source 
investments to be eligible for a tax credit. This amendment implements that legislation. The 
legislature amended ORS 468.155, .165 and .170. 

Any Oregon taxpayer that mal(es a capital investment in a pollution control may qualify for a tax 
credit. Eligible capital investments include land, structures, buildings, installations, excavation, 
machinery, equipment or devices if reasonably used for a pollution control purpose. The 
investment must be for either of the following purposes: 

• In response to a requirement of the federal Environmental Protection Agency (EPA), Oregon 
Department of Environmental Quality (DEQ), or regional air pollution authority; or 

• For the exclusive function to control, prevent or reduce nonpoint source pollution. 

This rule amendment adds nonpoint source pollution controls to the list of eligible methods for 
accomplishing a reduction in pollution. Tax credits for the other methods of accomplishing 
pollution control are not affected by this amendment. 

For a nonpoint source investment to be eligible it must reduce or control a significant amount of 
nonpoint source pollution as identified through: any partnerships identified in the Oregon 
Nonpoint Source Control Program Plan; or in the Federal Clean Air Act State Implementation 
Plan for Oregon. One of these plans may identify strategies or projects that reduce or control 
nonpoint source pollution. Any Oregon taxpayer may be eligible for a tax credit for mal(ing a 
capital investment that fully supports one of these plan or strategies for reducing or controlling 
nonpoint source pollution as defined in this rule amendment. 
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Two devices are also specifically named as reducing air impacts and thereby, atmospheric 
deposition. They are wood chippers for reducing the effects of open burning of wood debris and 
emission control devices used to retrofit diesel engines. 

A few examples of the partnerships listed in the Oregon Non point Source Control Program Plan 
are: Watershed Councils, Soils and Water Conservation Districts, The Oregon Plan, Agricultural 
Water Quality Management Plans (SB 1010), Healthy Streams Partnership, Unified Watershed 
Assessment Interagency Group and the Oregon Watershed Enhancement Board. 

Examples of eligible investments would reduce or control the effects of runoff and habitat 
destruction from various land uses such as urban storm water, agriculture, or land disturbances. 
Several among many types of investments could be mulching equipment, barriers preventing 
livestock access to stream banks, an alternate water supply, or the cost of riparian restoration. 

Once the Environmental Quality Commission determines that an investment is eligible for a tax 
credit, the Oregon taxpayer may talce up to 50% of the investment cost as a direct credit against 
their state income tax liability. The credit may be spread over a period of up to 10 years. 

How was the rule developed? 
The proposed amendments were not developed through the advisory committee process because 
the referenced plans, projects and strategies that define eligibility were developed through public 
participation, various advisory committees and locally driven groups. 

Program staff consulted with the Department of Agriculture, Oregon Fish and Wildlife, the 
Water Resources Department, and divisions within DEQ. Staff also consulted with the 
Depatiment of Justice to resolve various legal issues. 

The Department relied upon the Oregon Nonpoint Source Control Program Plan, State 
Improvement Plans, the Oregon Administrative Rules and other nonpoint source documents. 
Copies of the documents relied upon in the development of this rulemaking proposal can be 
reviewed at the Department of Environmental Quality's office at 811 SW 6th Avenue, Portland, 
Oregon. Please contact Margaret C. Vandehey at (503) 229-6878 for times when the documents 
are available for review. The Oregon Nonpoint Source Control Program Plan is online at 
http ://waterquali ty. deq. state. or. us/wq/nonpoint/NP SPlan. htm. 

Whom does this rule affect including the public, regulated community or other agencies, 
and how does it affect these groups? 
This rule will effect any Oregon taxpayer that constructed or will construct a nonpoint source 
pollution control facility as defined in the rule. The provisions in this rule could provide the 
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taxpayer with a credit to offset their Oregon tax liability. The value of the tax credit could be for as 
much as 50% of the construction cost of a certified nonpoint source pollution control facility. 

There is no direct impact to the general public. However, there is au indirect effect in that the 
amount of tax credit talcen by businesses for nonpoint source pollution controls represents the 
amount by which tax collections, and hence the state's General Fund, will diminish. 

The tax credit statutes aud rules allow cooperatives aud non-profit corporations to claim credits 
against ad valorem taxes. Any change in tax credit program benefits to such orgauizations could 
potentially resnlt in an increase or decrease in ad valorem tax collections by local governments. 
Less thau a dozen cooperatives aud non-profit corporations have filed a pollution control tax 
credit application over the life of the program. 

State Agencies 

The Department of Environmental Qnality (DEQ) is already involved in processing tax 
credit applications and the proposed rule amendments have the potential to impact 
staffing. 

The Oregon Department of Agriculture (ODA) processes alternatives to open field burning 
applications for the Oregon Department of Environmental Quality (DEQ). ODA may be 
involved in processing nonpoint source pollution control facility applications. 

How will the rule be implemented? 

Tax credit program staff will provide the partners identified in the Oregon Nonpoint Source 
Control Program Plau with Fact Sheets regarding the tax credit for nonpoint pollution control 
facilities. Staff does not intend to develop any additional public outreach strategy. However, 
staff will continue to support any agency or public interest group in their outreach endeavors. 

This tax credit will be processed like all other "pollution control facilities tax credit" applications 
and most like applications for Confined Animal Feeding Operations where plaus are developed 
through Soil and Water Conservation Districts. Staff will develop an abbreviated application for 
lower cost facilities. Staff will process the applications in batches according to plan criteria. This 
is similar to the current processing of applications for automotive refrigerant recovery systems. 

The department anticipates an increase in the number of applications. Implementation would 
require an additional .5 FTE should the number of applications exceed 45 per year. The 
additional expense would be paid through the application fee. 
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Contact for More Information 

If you would like more information on this rulemaking proposal, or would like to be added to the 
mailing list, please contact: 

Margaret C. Vandehey 
Tax Credit Manager 
811 SW Sixth Ave. 
Portland OR 97204-1390 

Phone: (503)229-6878 
Toll Free in Oregon: 800-452-4011 
TTY: (503) 229-6993 
email: vandehey .maggie@deq.state.or.us 

This publication is available in alternate format (e.g. large print, Braille) upon request. Please 
contact DEQ Public Affairs at 503-229-5317 to request an alternate format. 

Attachment B-5-Page 6 



Attachment C: 

Presiding Officer's Report on Public 
Hearing 



State of Oregon 
Department of Environmental Quality Memorandum 

To: 

From: 

Subject: 

Environmental Quality Commission 

Roberta Young, Intergovernmental Coordinator 

Presiding Officer's Report for Rulemaking Hearing 
Hearing Date and Time: November 14, 2000 at 1:30 

Date: 11/18/00 

Hearing Location: DEQ Headquarters, 811 SW 6th, Rm. 10, Portland, Oregon 
Title of Proposal: Rulemaking on Oregon Administrative Rules Chapter 340, 

Division 16 - Pollution Control Tax Credits 

The rulemaking hearing on the above titled proposal was convened at 1 :35 P.M. The hearing was 
closed at 1 :45 P.M. People were asked to sign registration forms if they wished to present 
comments. It was also stated that the hearing was being recorded. 

One person was in attendance. No oral testimony was given and two written comments were 
submitted from Joe Hobson, Sr., PO Box 21510, Keizer, OR 97307; and Peter S. Test, Oregon 
Farm Bureau, 3415 Commercial St. SE, Suite 117, Salem, OR 97302-5169. 

Prior to receiving comments, Hearings Officer, Roberta Young briefly explained the specific 
rulemaking proposal and the procedures to be followed during the hearing. The 1999 Legislature 
amended ORS 468.155 (HB 2181) to explicitly include eligibility ofnonpoint source pollution 
control facilities for tax credit purposes. The proposed amendments to Division 16 of Chapter 
340 of the Oregon Administrative Rules would implement this legislation. The eligibility of the 
other types of tax credits would not be affected by these amendments. The closure of the public 
record is 5:00 p.m., November 17, 2000. 

In accordance with ORS 183.335(13), no comments from any party can be accepted after the 
deadline for submission of comments has passed. In order to be considered by the Department in 
the development of these rules, comments must be received prior to the close of the comment 
period. 
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Department's Evalnation of Pnblic Comment 

Two public comments were received before the deadline of November 17, 2000. No other comments 
were received. 

1. Peter S. Test 
Oregon Farm Bureau 
3415 Commercial St. SE, Suite 117 
Salem, OR 97302-5169 

(503) 399-1701 

2. Joe Hobson, Sr. 
PO Box21510 
Keizer, OR 97307 

(503) 463-6966 

Comment 1 (made by 1 and 2 above) 
Amend proposed rulemaking language to include "any equipment or facility" wherever 
there is any reference to a facility. 

Response 1 
ORS 468.155(2) does not limit nonpoint source pollution controls to equipment. The 
definition of"facility" as defined in ORS 468.155(1)(a) means any land, structure, building, 
installation, excavation, machinery, equipment or device, or any addition to, reconstruction 
of or improvement of, land or an existing structure, building, installation, excavation, 
machinery, equipment or device reasonably used, erected, constructed or installed by any 
person ... 

No changes made in response to Comment 1. 

Comment 2 (made by 1 and 2 above) 
The proposed rule should not require applicants to belong or participate in any paitnerships to 
control pollution. Alternative language suggested "any equipment or facility that has been 
documented by Oregon State University, Agricultural Experiment Station (OSU-AES), United 
States Department of Agriculture, Agriculture Research Service (USDA-ARS) or Oregon 
Department ofAgriculture (ODA) to be effective in reducing nonpoint source pollution ... " 

Response 2 
The proposed rule does not require an applicant belong to a paitnership or participate in 
directly in the partnership listed in the Oregon Nonpoint Source Control Program Plan. The 
proposed rule allows a tax credit for implementing a plan, project or strategy identified by 
one of the partnerships listed in the Oregon Nonpoint Source Control Program Plan. 

The proposed rule inclndes the eligibility criteria as suggested in the public comment. 
It is used in conjunction with, not in replacement of, the eligibility of any facility that 
implements a documented plan, project, or strategy identified by any one of the 
partnerships listed in the Oregon Nonpoint Source Control Program Plan. 

- End of Comments -
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November 15, 2000 

Margarate C. Vandehey 
Tax Credit Coordinator 

3415 Commercial St. S.E. •Suite 117 •Salem, OR 97302-5169 • (503) 399-1701 •FAX (503) 399-8082 

Oregon /Dept. Of Environmental Quality 
811 Sixth Avenue 
Portland, OR 97204 

RE: Proposed Amendments to Division 16 of Chapter 340 of Oregon Administrative Rules 
Dealing with Non-Point Source Pollution Control Facility Tax Credit 

Dear Ms. Vandehey, 

The Oregon Farm Bureau Federation (OFBF) would like to provide the following comments on the 
proposed rule amendments to Division 16 of Chapter 340 of ORS relating to Non-Point Source 
Pollution Control Facility Tax Credit resulting from the HB 2181 passed at the 1997 Legislature. The 
Oregon Farm Bureau Federation is the State's largest general farm organization, with over 25,000 
member families. Oregon agricultural producers have accepted the responsibility for non point source 
pollution that they have caused. They have done so by making control of nonpoint source a primary 
goal. The all out efforts to develop Area 10-10 Water Quality Management Plans and provide 
.ncentives for landowners to correct conditions on their land caused by agriculture activities makes 
these rules important. 

These rules governing the tax credit for equipment to be used to reduce non-point pollution should 
be easy to understand and require the producer to be based on participation in any of the partnerships 
listed in the Oregon Non-Point Program Plan. The accepted 10-10 process is one that requires the 
individual to correct problems. There is no requirement in the 10-10 process for the producer to belong 
or participate in any partnership to control pollution. He is responsible and there should be no such 
requirement in this rule as it applies to the equipment tax credit. There was no intent on the part of any 
legislator or others involved in HB 2181 for the tax credit for equipment used to help control agriculture 
non-point pollution to be conditioned as is written into the rule amendment. This language should be 
removed and agree with the addition of the language that Mr. Joe Hobson Sr. recommended in his 
comments. 

The OFBF has and still is a supporter of this tax credit incentive and strongly suggests that the 
conditions necessary to receive the credit be minimal and simple. If the DEQ insists on participation in 
any partnerships or other such activities the maximum benefit the states waters could receive from this 
incentive will not be realized. 

Peter S. Test, 
Associate Director of 
Governmental Affairs 



Margaret C. Vandehey 
Tax Credit Coordinator · 
Oregon Department of Environmental Quality 
811 SW Sixth Avenue 
Portland, OR 97204 

Re: Rulemaking Proposal 
for 

November 7, 2000 

Nonpoint Source Pollution Control Facility Tax Credit 

Mr. Barrett MacDougall, Presiding Officer 

My name is Joe Hobson Sr. I reside at 7349 O'Neil Road, Keizer, Oregon. My mailing 
address is P.O. Box 21510 Keizer, Oregon 97307. 

I am presenting a statement addressing the implementation of House Bill 2181. 

The original HB 2181 was introduced at the request of the Oregon Department of 
Environmental Quality (DEQ). The bill had one hearing in the House Water and 
Environment Committee. According to a Committee official, the bill was not going to get 
any further consideration by the Committee. 

I asked the DEQ representative ifI could use HB 2181 as a vehicle to extend Tax Credit 
to farmers who purchase equipment that reduce nonpoint source pollution. The DEQ 
representative agreed to the request and said that the Department would support the 
amended bill. 

I was the principal proponent of the idea of including agricultural equipment that provides 
significant reduction in nonpoint source pollution, in the Tax Credit program administrated 
by the Oregon Department of Environmental Quality (DEQ). See EXHIBIT A 

I was joined in this effort by the following groups: The Oregon Farm Bureau (OFB), The 
Oregon Cattlemen Association (OCA), The Oregon Wheat League, The Oregon Seed 
Growers, The Oregonians for Food and Shelter, The Oregon Dept. of Agriculture (ODA), 
The Governor's Watershed Enhancement Board (GWEB) now (OWEB) and DEQ. 

Representative Richard Devlin, Tualatin took the lead in getting the correct wording put 
into the bill to reflect what we had in mind namely; to provide farmers Tax Credit benefits 
when they invest in equipment which, when used, will reduce nonpoint source pollution. 
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The House Water and Environment, House Revenue and Senate Rules and Elections 
Committees all gave the amended bill a unanimous do-pass recommendation. There was 
no suggestion that this program was to be in any way tied to any other program. 

The House passed the bill 54 to 5. Everyone who spoke supported the bill as a positive 
step for Oregon to take. 

The Senate passed the bill 25 to 1. The Senators who spoke were generous in their 
commendations. 

During the deliberation, no Representative or Senator suggested that the Tax Credit for 
nonpoint source pollution control equipment should be based on participation in any of the 
partnerships listed in the Oregon Nonpoint Source Control Program Plan. 

However, it does not prohibit a farmer from participating in any of the partnerships. 

Governor Kitzhaber signed the bill July 21, 1999. 

Section 4 ofHB 2181 states that: "The amendments to ORS 468.165 and 468.170 by 
sections 1 to 3 of this 1999 Act apply to pollution control facility certifications made on or 
after January 1, 2000". 

The law also states in 468.155 (2) (b) "As used in this subsection," nonpoint source 
pollution control facility" means a facility that the Environmental Quality Commission has 
identified by rule as reducing or controlling significant amounts of nonpoint pollution". 

I want to commend the Environmental Quality Commission (EQC) for holding this 
hearing. 

To bring ATTACHMENT D, Proposed Rule Language, DIVISION 16, POLLUTION 
CONTROL TAX CREDITS in line with what is the Legislative intent; I am making the 
following recommendatiOns. 

1. In accordance with language used at the top of page 4, attachment D. I ask that on line 
1 of the last paragraph on that page between the words, Any facility, insert the words, 
equipment or. It would read "Any equipment or facility that implements a plan. a 
project or a strategy identified: 

2. In the same paragraph, between the lines 3 and 4 insert the following wording: 
(B) Anv equipment or facility that has been documented by Oregon State University, 
Agricultural Experiment Station COSU-AES). United States Department of Agriculture, 
Agriculture Research Service CUSDA-ARS) or Oregon Department of Agriculture CODA) 
to be effective in reducing nonpoint source pollution: or 
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3. On the next line, change (fil_to ({;1. on the following line change© to .(Q). 

The last two paragraphs would read as follows: 

(h) Nonpoint Source Pollution. Pursuant to ORS 468.155(2)(b). the EQC has determined 
that the following facilities reduce or control significant amounts of nonpoint source 
pollution: 
(A) Any equipment or facility that implements a plan, a project or a strategy identified: 
(i) By any partnership listed in the Oregon Nonpoint Source Control Program Plan: or 
(ii) In a Federal Clean Air Act State Implementation Plan for Oregon: or 
(B) Anv equipment or facility that has been documented by Oregon State University, 
Agricultural Experiment Station COSU-AES!. United States Department of Agriculture, 
Agriculture Research Service CUSDA-ARS) or Oregon Department of Agriculture CODA) 
to be effective in reducing nonpoint source pollution: or 
(&)(C) Wood chippers used to reduce openly burned wood debris: or 
E6")(D) Diesel emission control devices used to retrofit diesel engines to meet current 
diesel engine emission standards. 

Stat. Au th.: ORS 468.150 
Stats. Implemented: ORS 468.150 - ORS 468.190 
Hist.: DEQ 5-1998, f. 4-24-98, cert. ef. 5-1-98 

The Legislative intent is to give Tax Credit on equipment or facility that provides proven 
reduction in Nonpoint Source Pollution. 
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Attachment E 
Detailed Changes to Original Rulemaking Proposal made 

in Response to Public Comment 

Rule Amendment for Public 
Comment: 

OAR 340-016-0060(4): 
h) Nonpoint Source Pollution. Pursuant 
to ORS 468.155(2)(b), the EQC has 
determined that the following facilities 
reduce or control significant amounts of 
nonpoint source pollution: 
(A) Any facility that implements a plan, 

a project or a strategy identified: 

(i) By any partnership listed in the 
Oregon Nonpoint Source Control 
Program Plan; or 

(ii) In a Federal Clean Air Act State 
Implementation Plan for Oregon; 
or 

(B) Wood chippers used to reduce 
openly burned woody debris; or 

( C) Diesel emission control devices used 
to retrofit diesel engines to meet 
current diesel engine emission 
standards. 

Rule Amendment Proposed for 
Adoption: 

Significant changes italicized 
OAR 340-016-0060(4): 
(h) Nonpoint Source Pollution. Pursuant 
to ORS 468.155(2)(b), the EQC has 
determined that the following facilities 
reduce, or control significant amounts of 
nonpoint source pollution: 
(A)Any facility that implements a plan, 

project, or strategy to reduce or 
control nonpoint source pollution as 
documented: 
(i) By one or more partners listed in 

the Oregon Nonpoint Source 
Control Program Plan; or 

(ii) In a Federal Clean Air Act State 
Implementation Plan for Oregon; 
or 

(B) Any facility effective in reducing 
nonpoint source pollution as 
documented in supporting research 
by. 
(i) Oregon State University, 

Agricultural Experiment Station; 
or 

(ii) The United States Department of 
Agriculture, Agriculture 
Research Service; or 

(iii) The Oregon Department of 
Agriculture; or 

(C) Wood chippers used to reduce 
openly burned woody debris; or 

(D) The retrofit of diesel engines with a 
diesel emission control device, 
certified by the U.S. Enviromnental 
Protection Agency. 
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State of Oregon 
DEPARTMENT OF ENVIRONMENT AL QUALITY 

Rulemaking Proposal 
for 

*Nonpoint Source Pollution Control Facility Tax Credit* 

Rule Implementation Plan 

Summary of the Proposed Rule 
The 1999 Legislature amended ORS 468.155 (HB2181) to explicitly include the eligibility of 
nonpoint source pollution control facilities that reduce or control a significant amount of nonpoint 
source pollution for tax credit purposes. This rule amendment implements this legislation. 

Proposed Effective Date of the Rule 
The effective date of the rule would be February 1, 2001. 

Proposal for Notification of Affected Persons 
Tax credit program staff will provide Fact Sheets to the Oregon N onpoint Source Control 
Program Plan mailing list and Oregon State University. Staff does not intend to develop any 
additional public outreach strategy. However, staff will continue to support any agency or 
public interest group in their outreach endeavors. 

Proposed Implementing Actions 
Tax credit staff will provide information regarding the final Environmental Quality Commission 
action on the DEQ web page under tax credits. Staff will develop an application that is specific 
to nonpoint source pollution control facilities similar to the alternatives to open field burning 
application. 

The nonpoint source tax credit is intended to cover expenditures for "on-the-ground" 
management practices and improvements. It is not intended to cover education, outreach or 
monitoring costs. In order to be eligible for this tax credit, nonpoint source expenditures must 
be documented. Similarly, these expenditures must be incurred as part of implementation of at 
least one of the following elements of the State's federally-approved nonpoint source control 
plan: 

• agricultural plans developed in response to the requirements of Senate Bill 1010; 
• forest management practices plans; 
• total maximum daily load (TMDL) implementation plans; 
• groundwater management area action plans; 
• estuary plans; 
• expenditures to supplement a Clean Water Act section 319 grant project; or 
• any other similar watershed restoration plans approved by a State or Federal agency. 
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N onpoint source pollution control facility reviews would be most like Confined Animal Feeding 
Operation reviews. In these applications, the applicant provides any plans and the 
recommendation from the Soil and Water Conservation District as part of the application. 

Applications for lower cost facilities would be an abbreviated form. These facilities would be 
processed in batches similar to how staff processes automobile refrigerant recovery equipment. 
The department anticipates there could be an increase in the number of applications. 
Implementation would require an additional . 5 FTE should the number of applications exceed 
45 per year. The additional expense would be paid through the application fee. 

Proposed Training/ Assistance Actions 
The Department contracts with environmental engineering groups to perform application reviews. 
All engineers under contract with the Department have been trained on performing tax credit 
reviews. Any new contractors will be trained upon award of new contracts. Application review 
requirements specific to nonpoint source will be developed by tax credit program staff on an as­
needed basis. This approach is consistent with program implementation. 
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EXECUTIVE SUMMARY 

The Oregon ecosystems are renowned for their beanty, vitality and diversity. However, 
approximately 14,000 stream and river miles are not achieving full compliance with the State's 
water quality standards. Moreover, several species of salmon and steelhead have been placed on 
the threatened and endangered list. In 2000, the State and Federal governments committed more 
than $35 million dollars to begin to reverse this degradation of water quality. 

This document summarizes the State of Oregon's nonpoint source water pollution control 
program quality implemented under the State Environmental Quality, the CZARA Section 6217 
Coastal NPS Control Program, the National Estuary Program, the Forest Practices Act, The 
Healthy Stream Partnership, Agricultural Water Quality Act, drinking water and groundwater 
protection programs. 

The Oregon nonpoint source program was originally established in 1978 and has been revised 
and in 1991 and updated every year in the Intended Use Document 319-proposal submittal to 
EPA. The program was established to address non-discreet pollutant discharges to surface 
waters not otherwise regulated by Federal or State point source control programs. The goal of 
the program has been broadened to safeguard groundwater resources as well as surface water. 

Historically, the Oregon nonpoint source program has been a "stand alone" effort. Several 
individual, dedicated ODEQ staff sponsored education and awareness programs, provided 
technical assistance, developed "how to" guidance, and distributed Federal money available for 
nonpoint source projects throughout the State. However, recognizing the significance and 
magnitude of nonpoint source pollution contributions, the State has determined that the 
program's goals will more effectively and efficiently be achieved by integrating nonpoint source 
concerns into the fabric of the State's basic water pollution programs. Rather than being 
considered in isolation, each component of Oregon's water quality program now includes 
nonpoint source concerns. Similarly, ODEQ has reached out to other Federal, State, Tribal, 
Local and Private partners to assist in program development and implementation beyond 
ODEQ's regulatory jurisdiction and financial abilities. 

The centerpiece of the State nonpoint source program is the Oregon Plan for Salmon and 
Watersheds (Oregon Plan). Adopted in April 1997, the Oregon Plan is designed to restore the 
healthy function of the State's natural aquatic systems. The Plan calls for salmonid fish 
populations to be restored to productive and sustainable levels. In order for this effort to 
succeed, the Plan requires all government agencies that could potentially impact aquatic systems 
to coordinate their activities and ensure that they are consistent with watershed restoration 
efforts. The Oregon Plan meshes science with public support and local decision-making, and 
anticipates the use of regulatory controls as well as voluntary and cooperative actions. The 
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future direction and priorities of the nonpoint source program must be considered in the context 
of this larger backdrop. 

Nine Key Elements 

The Oregon nonpoint source program can be described through an examination of the nine key 
elements set out below. 

Key Element #1: Explicit short and long-term goals, objectives and strategies to protect surface 
and groundwater. 

Oregon has embarked upon both a short term and long term approach to addressing water quality 
concerns. In the short term, the emphasis is placed on restoration, that is reducing the level of 
existing pollution preventing the aquatic environment from realizing its proper functionality and 
biological diversity. The long-term strategy relies more on prevention to ensure that future 
waterways do not become impaired in the first place. In each case, a wide variety of partnering 
efforts, and regulatory and non-regulatory tools and methodologies will be brought to bear to 
respond to pollution threats, both real and potential. 

Oregon has already completed a comprehensive inventory of the health of its surface waters and 
has identified those waterways that are not yet meeting water quality standards. Likewise, 
existing and potential threats to drinking water sources, including ground water wells are being 
assessed. Over the next seven years (by 2007), each of the impaired surface waters will be 
individually analyzed to determine the cause of the impairment and to identify all viable options 
to returning the waterway to complete health. Throughout much of Oregon, nonpoint sources 
will be identified as substantial contributors to both the existing water quality impairment, and 
the solutions making it possible for stream restoration. Please refer to Chapter 2 for a thorough 
discussion on this theme. 

Key Element #2: Strong working partnerships and collaboration with appropriate State, 
interstate, Tribal, regional, and local entities (including conservation districts), private sector 
groups, citizen groups, and Federal agencies. 

"Vigorous partnerships" are a dominant theme of the Oregon water quality program. Various 
State and Federal laws, including the State Northwest Forest Practices Act, the Agricultural 
Water Quality Management Act, the Healthy Streams Partnership Act, the Environmental 
Quality Act, the federal Coastal Zone Management Act, the federal Endangered Species Act and 
the federal Clean Water Act require government agencies, including Tribes and some private 
organizations, to undertake their respective missions in a manner that facilitates watershed 
restoration. Activities of mutual interest are to be discussed and coordinated. To the extent 
practical, priorities and resources should be aligned and consistent. Similarly, watershed 
decisions will be locally driven. In order to ensure this consistency, ODEQ has entered into 
formal "memoranda of understanding" with several of these federal and state entities. Local 
watershed councils, conservation districts and other watershed residents will actively patticipate 
in the development of watershed solutions. Finally, funders, such as the Oregon Watershed 
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Enhancement Board and OEDQ will exchange information on needs, criteria and priorities for 
available resources. Additional information on the theme of partnerships and what they mean to 
Oregon NPS program could be found in Chapter 3. 

Key Element #3: A balanced approach that emphasizes both statewide nonpoint source 
programs and on-the-ground management of individual watersheds where waters are impaired 
or threatened. 

Oregon has put a number of monitoring and assessment systems in place to enable the State to 
maintain a vigilant watch on all of its waters. As noted above, while watershed restoration 
continues to be a primary focus over the next seven years, the State has not loss sight of the 
importance of prevention and the need to protect healthy aquatic systems from becoming 
impaired in the future. 

Over the next 7 years, ODEQ will focus much of its efforts on completing total maximum daily 
load (TMDLs) evaluations of impaired State waters. Nonpoint source pollutant contributions 
and pollutant reduction opportunities will be a major consideration in this analysis. Similarly, 
although a portion of nonpoint source funds will continue to be used for outreach and awareness 
activities across the State, we anticipate the majority of those funds will support on-the-ground 
changes in the watershed to aid in restoration. 

Beyond the TMDL initiative, the State continues to sponsor and participate in statewide water 
quality assessments and watershed restoration efforts, including debris removal. Support to local 
watershed councils and advisory groups, as well as technical assistance to private and public 
entities, continues to be available throughout the State. 

Key Element #4: The State program (a) abates known water quality impairments resulting from 
nonpoint source pollution; and, (b) prevents significant threats to water quality from present and 
future nonpoint source activities. 

As noted above, all of the State's nonpoint source energy and resources will be used in pursuit of 
the two goals set out in this element. 

Key Element #5: An identification of waters and watersheds impaired or threatened by 
nonpoint source pollution and a process to progressively address these waters. 

Oregon and its federal, tribal, local and private sector partners are committed to collecting 
sufficient data to determine compliance with water quality standards, trends in pollutant loading, 
effects on biota, and determine the effectiveness of watershed restoration actions. The State has 
identified a precise timetable for TMDL development and implementation for both point and 
non point sources of water quality degradation. In addition to surface waters, Oregon has an 
active program to assess and protect sources groundwater, particularly groundwater used as a 
current source of drinking water. 
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Key Element #6: The State reviews, upgrades, and implements all program components 
required by section 319 of the Clean Water Act, and establishes flexible, targeted, iterative 
approaches to achieve and maintain beneficial uses of water as expeditiously as practicable. 

Oregon makes full use of an array of tools in its nonpoint source program including 
economic incentives, regulatory and non-regulatory actions, enforcement, technical 
assistance, financial support education, training, technology transfer and demonstration 
projects. Moreover, Oregon's federal, tribal, local and private sector partners are actively 
pursuing similar strategies to accomplish common water quality goals. Please refer to 
Chapter 5 for further discussion on BMPs and water quality. 

Key Element #7: An identification of Federal lands and activities, which are not managed 
consistently with State nonpoint, source program objectives. 

Federal land managers, including the U.S. Forest Service and the Bureau of Land 
Management, and natural resource agencies such as the National Marine Fisheries Service, 
the U.S. Fish and Wildlife Service, and the Natural Resources Conservation Service, are all 
working in an active and close partnership with Oregon departments and agencies to improve 
State water quality and to further the goals of the Oregon Plan. 

Key Element #8: Efficient and effective management and implementation of the State's 
nonpoint source program including necessary financial management. 

ODEQ is committed to targeting federal 319 dollars at projects and activities that provide 
significant water quality benefits, both short and long term. The Department has adopted 
specific criteria to use in evaluating proposals generated around the State. The money is 
awarded on an annual basis, and project expenditures and accomplishments are tracked to ensure 
these financial resources are used efficiently and appropriately. The specific process for grant 
distribution is described in Chapter 7 of this document. 

Key Element #9: A feedback loop whereby the State reviews, evaluates, and revises its 
nonpoint source assessment and its management program at least every five years. 

While ODEQ is constantly on the watch for continuous program improvement opportunities, 
the State plans a more formal evaluation of the nonpoint source program by the year 2004. 
At that time, the program will be reviewed to determine its effectiveness in three distinct 
areas: (a) its effect on impair waters, (b) its effect at preventing additional waters from 
becoming impaired, and ( c) its efficiency in delivering funding to the geographic areas and 
highest priority projects. The resulting revisions to the State's nonpoint source plan will 
guide the program through the year 2009. 
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Document Organization 

The document is organized as follows: 

Chapter One sets out a brief introduction that provides additional context and background 
information regarding the Oregon Nonpoint Source Program. 

Chapter Two provides an overview of the State Nonpoint Source strategy, and a detailed 
implementation schedule covering the anticipated activities in years 2000-2004. Many of these 
activities are organized and described by subbasin and indicates their relative priority. Short and 
long term objectives are documented. Unified Watershed Assessment is noted as a tool to 
prioritize statewide efforts dealing with watershed based strategies. 

Chapter Three describes the means by which the State, as a part of its 5-year strategy, will 
implement its Nonpoint Source goals. Heavily tilted toward cooperative· efforts and partnerships, 
Oregon employs a variety of formal and informal methods to coordinate the water quality, 
watershed health and aquatic habitat related activities. Additional discussion of this strategy can 
be found in Chapters 5 and 6. 

Chapter Four describes specific challenges facing the State's waters. The major causes of 
impairment are discussed as well as a brief description of stressors and pollution sources. The 
Chapter also includes information on groundwater. 

Chapter Five sets out the 10 objectives the State is pursuing to reverse watershed degradation. 
The Chapter also presents a summary of progress to date. 

As noted above, Chapter Six discusses the unified watershed assessment and restoration 
strategies to be used to evaluate stream health and recovery efforts. 

Also as noted above, Chapter Seven provides background on the State's distribution of319 
nonpoint source grants. 

Finally, a series of Appendices have been attached. These documents provide additional detailed 
information on various aspects of the State's program. Some of these documents are: 

Unified watershed assessment and restoration priorities, 
Memoranda of Understanding with partner agencies, 
A list of Oregon Watershed Councils, and 
A description of the nonpoint source program as it affects coastal areas. 

Conclusion 

The State of Oregon has submitted this document to the U.S. Environmental Protection Agency 
in satisfaction of the requirements ofTitle 33, section 1329 of the United States Code [also 
known as section 319 of the Clean Water Act. The document captures the breadth and scope of 
the State's unified, integrated approach to water qnality planning, program development and 
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implementation Statewide, and reflects the prominence of nonpoint source controls within that 
more comprehensive framework. 

While nonpoint source issues continue to be addressed both locally and State-wide, integration of 
these efforts with other water quality elements will minimize or avoid undue duplication of 
effort, and facilitate State efforts to focus available resources on high priority issues. 
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3. PARTNERSHIPS 

3.1 SUMMARY 

The State of Oregon uses a variety of formal and 
informal methods to coordinate the many water 
quality, watershed health, and aquatic habitat 
related activities. There are a myriad of 
partnerships engaged in work that addresses 
control of nonpoint source pollution. The focus 
and ultimate goal of many of these partnerships 
is sahnonid recovery under The Oregon Plan. 
Others meet and coordinate in order to make 
funding decisions. Geographically-based 
partnerships focus on area-specific resource 
management issues. The State is discussing 
better ways to coordinate agency efforts through 
a regional structure. The Nonpoint Source 
Program used regional interagency review teams 
to make grant funding decisions for FY 2000. 
Southwest Oregon is working on a model for a 
regional structure to streamline delivery of 
support and technical assistance to Watershed 
Councils. For purposes of this document, key 
partnerships that deal most directly with control 
of nonpoint source pollution will be described. 
Those key partnerships are: 

3. 1. 1 Statewide 

)- Unified Watershed Assessment Interagency 
group-State, Federal, and Tribal 
participants collaborated on the statewide 
Unified Watershed Assessment, and make 
funding decisions for Watershed Restoration 
Action Strategies. 

)- The Healthy Streams Partnership, a 
coordinated effort under The Oregon Plan, 
headed by Oregon Department of 
Agriculture and Department of 
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Environmental Quality - addressing water 
quality limited streams by developing and 
implementing TMDLs and Agricultural 
Water Quality Management Plans. 

)- Forest Practices Advisory Committee and 
other partnerships formed under The Oregon 
Plan to conduct sufficiency and 
effectiveness reviews of Oregon's Forest 
Practices Act. 

)- Oregon Watershed Enhancement Board­
provides technical and financial support for 
Watershed Councils throughout the State. 

)- State Technical Committee, headed by 
USDA Natural Resources Conservation 
Service--makes decisions on EQIP and 
other agricultural programs. 

)- The Oregon Plan Monitoring Team and 
Scientific Workgroups. 

3.1.2 Geographically-Based 

)- Watershed Councils, Soil and Water 
Conservation districts and local committees 
involved in Healthy Streams Partnership 
activities. 

)- Forest Province coordinating and advisory 
groups implementing the President's Forest 
Plan. 

)- Committees carrying out the Interior 
Columbia Basin Ecosystem Management 
Project. 
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~ National Estuary Program committees for 
Tillamook Bay Estuary and 1he Lower 
Columbia Estuary. 

~ The Willamette Restoration Initiative. 

The ensuing few paragraphs will briefly discuss 
each partnership, wi1h specific focus on its role 
in controlling nonpoint source pollution. 

3.2 STATEWIDE 

3.2.1 Unified Watershed 
Assessment lnteragency 
Group 

In 1998, as a result of the Clean Water Action 
Plan, an interagency group was convened to 
develop a Unified Watershed Assessment for 
Oregon, under the leadership of Oregon 
Department of Environmental Quality and 1he 
U.S. Natural Resources Conservation Service's 
Oregon office. State, Federal, and Tribal 
participants collaborated on 1he statewide 
Unified Watershed Assessment, agreeing on and 
using criteria to determine watershed condition 
for purposes of restoration needs. For the two 
subsequent years, this group has met to review 
proposals for funding under CWA Section 319, 
making recmmnendations to DEQ based on 
technical and progrannnatic expertise as well as 
combined knowledge of situations in watersheds 
within the context of assessments and plans that 
function as Watershed Restoration Action . 
Strategies. Agency representatives at the table 
are beginning to discuss ways to better 
coordinate other sources of funds, particularly 
SRF and the OWEB grants. Participating 
agencies are: 

• Columbia River Intertribal Fisheries 
Co1runission, 

• Oregon Department of Agriculture, 
• Oregon Department of Enviromnental 

Quality, 
• Oregon Department of Forestry, 
• Oregon Watershed Enhancement Board, 
• The U.S. Fann Services Agency, 
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• U.S. Bureau of Land Management, 
• U.S. Environmental Protection Agency, 
• U.S. Forest Service, and 
• U.S. Natural Resources Conservation 

Service. 

In 1he FY 2000 funding cycle, regional 
interagency groups evaluated proposals and 
made recommendations to 1he statewide group. 
This approach has great value and it is 
anticipated 1hat, with some modifications, it will 
continue. 

3.2.2 Healthy Streams 
Partnership 

The Healthy Streams Partnership brings together 
public and private resources to improve 1he 
heal1h of Oregon's aquatic systems and enhance 
beneficial uses of water for future generations 
using specific, focused efforts in watersheds 
such as development and implementation of 
TMDLs and Agricultural Water Quality 
Management Plans. The Partnership is 
comprised of representatives from agriculture, 
forestry, interest groups, local government, State 

· agencies and 1he Governor's office. The 
Healthy Streams Partnership Agreement was 
initially developed by a diverse group of 
Oregonians assembled by Governor Kitzhaber. 
The 1997 Oregon Legislative Assembly 
subsequently approved and funded the 
partnership and created the Healthy Streams 
Partnership Committee, through Senate Bill 924. 
Groups represented on 1he Healthy Streams 
Partnership Cmmnittee are: 

• Bureau of Land Management, 
• Governor of Oregon, 
• Oregon Cattlemen's Association, 
• Oregon Dairy Farmers, 
• Oregon Department of Agriculture, 
• Oregon Department of Envelopment, 
• Oregon Department of Fish and Wildlife, 
• Oregon Division of State Lands, 
• Oregon Farm Bureau, 
• Oregon Forest Indusl!y Counsel, 
• Oregon Governor's Office, 
• Oregon Trout, 
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• Oregon Water Resources Department, 
• Oregonians for Food and Shelter Quality, 
• Wallowa.County Commissioner, 
• Water for Life, and 
• Water Watch. 

The role of the Healthy Streams Partnership 
Committee is to provide information to the Joint 
Legislative Committee on Salmon and Stream 
Enhancement about the implementation of the 
programs from a local and regional perspective, 
and to recommend changes necessary to 
facilitate more efficient implementation of the 
initiative and other stream improvement 
programs at the local level. The Oregon 
Legislature endorsed the Healthy Streams 
Partnership through a funding package, which 
included $5.8 million for 19 FTE's each in the 
Department of Agriculture and the Department 
of Environmental Quality. In addition, a 
stakeholders' oversight committee was created. 
Details of these can be found in Chapter 9 of 
The Oregon Plan. 

Another important function performed by the 
Healthy Streams Partnership is to bring together 
many of the public and private agencies and 
interest groups involved in watershed 
inanage1nent issues. Even those interests not 
fonnally represented on the Committee 
nevertheless have regular opportunities to 
participate in the process, often at the local level 
in conjunction with Watershed Councils and/or 
the field-based staff of the HSP agencies. One 
result of this is a clearer understanding by all 
involved of the range of issues, opinions, 
preferences, and priorities of the various 
interests. This understanding then factors 
prominently into all of the policy processes of 
The Oregon Plan partners, including DEQ, and 
specifically including the development of 
priorities and projects for OWEB and Section 
319 grant funding. 

3.2.3 Forestry And Agricultural 
Practices 

The Oregon departments of Forestry (ODF) and 
Agriculture (ODA) have statutory authority to 
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manage programs designed to protect water 
quality on State and private forest lands and on 
agricultural lands in the state. ODF is required 
to establish "best management practices" and 
other rules to ensure that to the maximum extent 
practicable nonpoint source pollution from forest 
operations do not impair the achievement and 
maintenance of water quality standards 
established by DEQ (through its policy-making 
body, the Environmental Quality Commission). 
ODA is similarly charged with regulating 
agricultural practices for the same purpose. In 
both cases, a close partuership with DEQ is 
explicitly required by Oregon law. DEQ signed 
MOUs with ODF and ODA (in April and June 
of 1998, respectively) to formalize this 
relationship. 

The agreement with ODF is focused on a 
bilateral review of the sufficiency of the Forest 
Practices Act (FP A) rules to protect water 
quality. The agreement with ODA is focused on 
the roles and responsibilities of the two partners 
in carrying out the Senate Bill 1010 program to 
develop and implement Agricultural Water 
Quality Management Area Plans. The FP A 
sufficiency review has been overshadowed 
during 1999 and 2000 by the larger, multi­
partner Forest Practices Advisory Committee 
(see below), but with the FPAC 
recommendations due soon, DEQ and ODF will 
again continue their cooperation on studies to 
evaluate FP A water quality impacts. 

Meanwhile, DEQ has participated closely with 
the SB 1010 Local Advisory Committees and 
with ODA's statewide staff in development of 
the A WQMAPs drafted to date. DEQ and ODA 
also have begun work on a 1'prograrrunatic11 

description of the 1010 program intended to 
explain how the program as a whole addresses 
the requirements of the Clean Water Act and the 
Endangered Species Act. This new document is 
due for completion before the end of 2000. 
Copies of the MOUs are in Appendix D. 
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3.2.4 Forest Practices Advisory 
Committee 

Forest Practices Advisory Committee and other 
partnerships formed nnder The Oregon Plan to 
conduct sufficiency and effectiveness reviews of 
Oregon's Forest Practices Act. The Board of 
Forestry has formed the Fore st Practices 
Advisory Committee to review the FP A and 
make recommendations for needed changes if 
any are identified. The fonndation of this 
committee's work is the body of scientific 
analysis and data that establish relationships 
between forest landscape condition, forest land 
management, and condition of the aquatic 
resources. 

Participants in the FP AC process include both 
voting and non-voting members who represent a 
variety of public and private agencies and 
interest groups involved with forest practices 
and their effect on forest ecosystems, including 
water quality and aquatic habitat. The full 
membership is listed in Appendix E. As of June 
2000, the FP AC had not yet published final 
reconu11endations for FP A rule changes. 
However, the direction of the group's 
deliberations snggests that additional riparian 
and stream channel protections will be 
recommended. 

3.2.5 Agricultural Water Quality 
Management/Senate Bill 
1010/Cafos 

In 1993, the Oregon Legislature adopted Senate 
Bill 1010, an agricultural water quality 
management program. This legislation gives the 
Oregon Department of Agriculture (ODA) the 
authority to develop and implement water 
quality management plans for agricultural and 
rural lands where such plans are required by 
State or Federal law. The goal of the plans is to 
prevent and control water pollution from 
agricultural activities. The program applies to 
303d listed waters, to groundwater management 
areas, and to the coastal zone inanage1nent area. 
ODA consults with DEQ in the development of 
the plans, and the two agencies coordinate in a 

3-4 

number of ways to facilitate implementation and 
monitoring of the program. 

In addition to the SB 1010 program, DEQ and 
ODA are partners in addressing confined animal 
feeding operations (CAFOs). Details on these 
programs may be fonnd under the discussion of 
Oregon Plan management measures "ODA!" 
and "ODA2" in Section 5.3. 

3.2.6 Oregon Watershed 
Enhancement Board 

The Oregon Watershed Enhancement Board 
(OWEB) (formerly the Governor's Watershed 
Enhancement Board, GWEB) plays a key role in 
assisting Watershed Conncils and Soil and 
Water Conservation Districts with technical 
support and fnnding. The OWEB administers a 
watershed restoration grant program, which 
annually disperses millions of dollars to local 
groups and individuals. 

The OWEB recognizes that a vast number of 
grant opportunities are available to local groups 
and has an interest in providing a coordination 
function in this area. Some of the many funding 
sources that may be coordinated.by the OWEB 
include: 

• Agricultural Conservation Program, 
• Clean Water Act grants, 
• Conservation Reserve Enhancement 

Program, 
• FEMA grants, and Fan11ers Home 

Adrninistration programs, 
• Hire-the-Fisher Program, 
• Jobs-in-the-Woods Program, 
• Lottery funds/local government grants, 
• ODFW Restoration and Enhancement 

Board, and 
• Stewardship Incentives Program. 

The 1997 Legislative Assembly increased 
OWEB funding to over $20,000,000 to provide 
grants to local Watershed Conncils and others 
for watershed assessment, monitoring, technical 
assistance, action plan development and 
implementation, education and outreach, and 
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watershed coordinators. A watershed 
assessment guidance manual for local Watershed 
Councils was drafted and is being used by 
several Watershed Councils. A stream and 
watershed restoration inventory is being 
developed to track public and private efforts to 
restore watershed health. OWEB, after input 
from the Joint Legislative Committee on Salmon 
and Stream Enhancement, adopted priorities for 
funding for the Watershed hnprovement Grant 
Fund, with emphasis on whole watershed 
approaches, beginning in the headwaters and 
uplands and working downslope and 
downstream. 

Members of the Oregon Governor's Watershed 
Enhancement Board include one person from 
each of the bodies listed below: 

Voting Board Members: 
• Oregon Environmental Quality 

Collllnission; 
• ~ Oregon Water Resources Co1nmission; 
• Oregon Board of Agriculture; 
• Oregon Fish and Wildlife Cmmnission; 
• Oregon Board of Forestry; 
• Six members representing Watershed 

Councils, citizens, and First Nation Tribes. 

Non-Voting Board Members: 
• USDA Forest Service; 
• USDI Bureau of Land Management; 
• Oregon State University Cooperative 

Extension Service; 
• USDA Natural Resources Conservation 

Service; 
• Enviromnental Protection Agency; and 
• National Marine Fisheries Service. 

3.2.7 OWEB-DEQ Partnership 

OWEB plays a very large and an ever-increasing 
role in Oregon's NPS contro.l program. It is the 
principal funding source for implementation of 
The Oregon Plan, including the financial and 
technical support of Watershed Councils. In 
recent years, OWEB has published several 
important documents to guide watershed 
processes, including those mentioned at the end 
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of Section 2.1 that address watershed 
assessment, water quality monitoring, aquatic 
habitat restoration, and watershed scale 
restoration action plans. Each of these 
documents was prepared with DEQ input, and 
each has become central to the functioning of 
our NPS program. OWEB's regional and 
statewide advisory committees, as well as the 
Board itself, serve as highly energized forums 
for discussion and action on watershed issues of 
all kinds. DEQ personnel participate actively in 
all these groups, as well as in ad hoc groups 
fonned to address particular topics (such as 
guidance development or interagency grant 
coordination reforms). From the first days of the 
Section 319(h) grant program, those CWA 
Federal funds have been deliberately matched 
with OWEB State funds to support many 
successful and important projects addressing 
water quality, habitat, watershed management, 
and public awareness of watershed functions and 
issues. DEQ pledges to continue and expand 
this successful partnership in the future. 

3.2.8 USDA State Technical 
Advisory Committee 

Jointly led by NRCS and FSA, the STAC makes 
policy and technical recmmnendations to those 
agencies on a number of programs relating to 
conservation practices and envir0111nental 
quality. These include: 

• Conservation Reserve Enhancement 
Program, 

• Conservation Reserve Progra1n, 
• Environmental Quality Incentives Program, 
• Fannland Protection Program, 
• The Wetland Reserve Program, and 
• Wildlife Habitat Incentives Program. 

The STAC includes representatives from a 
number of public agencies and private interests 
concerned with natural resources and 
environmental quality. This group provides an 
excellent opportunity to coordinate policies and 
priorities on watershed enhancement technical 
and financial assistance programs. 
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3.2.9 The Oregon Plan 
Monitoring Team And 
Scientific Workgroups 

The Monitoring Team and Science Workgroups 
provide leadership on scientific issues and 
coordinated inter-agency monitoring. Staff of 
the Governor's Natural Resource Office leads 
the monitoring team and science workgroups. 
Membership on the Monitoring Team includes 
State and Federal agency scientists, as well as 
representatives from industry and environmental 
groups. The Monitoring Team is charged with 
developing the monitoring strategy and 
protocols. 

Science Workgroups are assembled strategically 
as needed to, for example, continue to refine 
understanding of the factors for decline for 
various species and how measures can support 
restoration. The Independent Multidisciplinary 
Science Team (IMST) was formed under Senate 
Bill 924 to: 

> Review the implementation of programs for 
achieving healthy streams, 

> Prepare and submit an annual report on the 
implementation of The Oregon Plan, 
including any rec01mnendations for changes 
or adjustments, 

> Serve as an independent scientific peer 
review panel to the State agencies 
responsible for developing and 
implementing The Oregon Plan and other 
salmon or stream enhancement pro grams 
throughout the State; and 

> Report regularly to the Joint Legislative 
C01mnittee on Salmon and Stream 
Enhancement concerning these duties. See 
Chapter 7 of The Oregon Plan: 
"Independent Multidisciplinary Science 
Team," as well as Chapter !SB: 
11Imple1nentation of Monitoring Prograinu 
for more details. 

A stream and watershed restoration inventory is 
being developed by the coordinator to track both 
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public and private efforts to restore habitat and 
improve the condition of watersheds in Oregon. 
The inventory is designed to capture information 
on a range of restoration approaches, including 
instream habitat structures, riparian fencing and 
planting, wetlands enhancement, upland grazing 
and vegetation management, and road 
improvements. 

The purpose of the inventory is two-fold: 

I. To provide watershed, ecoreg1on, and 
of restoration statewide summaries 

activities; and, 

2. To support 
effectiveness 
strategies. 

future 
of 

research on the 
current restoration 

3.3 GEOGRAPHICALLY-BASED 

3.3. 1 Watershed Councils, Soils 
And Water Conservation 
Districts, And Local 
Committees Involved In 
Health Streams Partnership 
Activities 

There is a tremendous amount of coordination 
occurring among Watershed Councils and Soil 
and Water Conservation Districts regarding 
implementation of The Oregon Plan. The 
Governor's Watershed Enhancement Board 
provides coordination and capacity-building 
services to councils. The Healthy Streams 
Partnership uses the expertise of councils, 
districts, and local committees as analyses and 
plans are developed. Membership of councils 
and conunittees are intended to be fair 
representation of interested and affected parties. 
Membership varies widely, depending on the 
scale of the planning area or watershed, land 
ownership, and the issues at hand. As of 
publication of this updated NPS Program Plan, 
there are 87 Watershed Councils recognized by 
the Oregon Watershed Enhancement Board (see 
list in Appendix F). 
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3.3.2 Oregon's Coastal Nonpoint 
Pollution Control Program 

Oregon's Coastal Nonpoint Pollution Control 
Program (CNPCP) has been developed in 
compliance with requirements adopted as part of 
the Coastal Zone Management Act 
Reauthorization Amendments of 1990 
(CZARA). CZARA is administered at the 
federal level by the U.S. Environmental 
Protection Agency (EPA) and the National 
Oceanic and Air Administration (NOAA). The 
new requirements were designed to restore and 
protect coastal waters from nonpoint source 
pollution and require coastal states to implement 
a set of management measures based on 
guidance published by EPA. The guidance 
contains 56 management measures separated 
into six groups. There are measures for the 
following areas: agricultural activities, forestry 
activities, urban areas, marinas, 
hydromodification activities, and protecting 
wetlands. 

In July of 1995, Oregon completed its Program 
Submittal for the CNPCP. Oregon's CNPCP 
Submittal described existing programs and 
proposed work tasks that would meet the terms 
of CZARA and EPA's guidance and work to 
improve water quality in Oregon's coastal zone. 
Current state water quality, wetland, and land 
use laws, as well as the Forest Practices Act and 
the early development of The Oregon Plan for 
Salmon and Watersheds, insured that the state 
already met many requirements of CZARA. In 
January 1998, after reviewing the state's 
program submittal, EPA and NOAA returned 
their findings to the state that granted a 
conditional approval to Oregon's program. The 
findings included 13 conditions of approval. To 
better respond to the conditions of approval, 
DEQ and Department of Land Conservation and 
Development (DLCD) divided them into 40 
discrete tasks.. The focus of the implementation 
activities for the CNPCP over the last two years 
has been addressing these tasks. . 

Since receipt of the conditional approval of the 
state's CNPCP the following activities have 
occurred: 
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l> A statewide urban storm water task force 
has been formed of stakeholders to draft 
recommendations on a strategic approach to 
mitigating environmental impacts of urban 
runoff. The task force has prepared 
recommendations on construction site 
erosion and sediment control. The proposed 
program would provide support for 
voluntary adoption of more stringent erosion 
controls by local governments. Other storm 
water issues are to be addressed by the task 
force over the next several months. (DEQ) 

l> Received tentative approval by NOAA and 
EPA of the state's request to maintain the 
CNPCP boundary for the Columbia River at 
the existing Coastal Program boundary at 
Puget Island. (DEQ and DLCD) 

l> Received a Section 319 grant to facilitate the 
adoption of local ordinances designed to 
meet load reduction requirements resulting 
from TMDLs. (DLCD) 

l> Received tentative agreeni.ent by both EPA 
and NOAA to approve existing Oregon Plan 
commitments, along with provisions in 
current land nse laws as meeting the urban 
watershed management measures. (DLCD) 

l> Received tentative agreement by both EPA 
and NOAA to exempt the state from 
meeting state and federal highway 
management measure due to ODOT's 
intention of covering all construction and 
maintenance activities under a statewide 
municipal storm sewer system National 
Pollutant Discharge Elimination System 
permit. (ODOT and DEQ) 

The Flexibility Guidance stipulates that NOAA 
and EPA can approve those program elements 
for which states have proposed voluntary or 
incentive-based programs which are backed by 
existing state enforcement authorities, if the 
following is provided: 

l> A legal opinion from the state attorney 
general stating that existing enforcement 
authorities can be used to prevent nonpoint 
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pollution and require management measure 
implementation, as necessary; 

> A description of the voluntary or incentive­
based programs, including the methods for 
tracking and evaluating those programs, the 
states will use to encourage implementation 
of the management measures; and 

> A description of the mechanisms or process 
that links the implementing agency with the 
enforcement agency and a conunitment to 
use ·the existing enforcement authorities 
where necessary. 

The following are prioritized (DEQ and DLCD) 
tasks under the CNPCP: 

> Develop technical assistance program for 
local governments to facilitate the adoption 
of the urban component of basin-wide water 
quality management plans. 

> Implement remaining management measures 
prioritized as commitments under The 
Oregon Plan. Continue monthly progress 
reporting by implementing state agencies as 
part of The Oregon Plan. Continue to 
prepare CNPCP yearly progress reports to 
NOAA and EPA on meeting program 
requirements and implementation of CNPCP 
Management Measures. 

l> Obtain federal funding (through EPA's 
Section 319 and Unified Watershed 
Assessment and NOAA) and state general 
funds for DEQ and DLCD's CNPCP 
Coordinator positions and to develop 
implementing mechanisms such as model 
ordinances, 1:.iles changes, guidance 
documents and education and technical 
training. In addition, funds will be 
requested for state and local agencies to 
provide start-up staffing and program 
development in implementing CNPCP 
Management Measures. 

> Implement CNPCP Management Measures 
through Water Quality Management Plans 
being developed as required by the TMDL 
process, the agricultural water quality plans 
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(SB!O!O Rules) and the State Forest 
Practices Act in the following The Oregon 
Plan priority basins: Umpqua, Rogue, South 
Coast, and Tillamook/Nortb Coast Basins. 

3.3.3 Forest Province 
Coordinating And Advisory 
Groups Implementing The 
President's Forest Plan 

One of the foremost cooperative efforts that 
assists in achieving the goals and objectives of 
The Oregon Plan is the Northwest Forest Plan, 
which has established an interagency 
organization to coordinate and facilitate plan 
implementation. The objective of the aquatic 
conservation strategy (ACS) in the Northwest 
Forest Plan is to restore and maintain the 
ecological health of watersheds and aquatic 
ecosystems on lands managed by the U.S. Forest 
Service and the Bureau of Land Management 
within the range of the northern spotted owl. 
The ACS in the Northwest Forest Plan is 
considered by the State to be the cornerstone of 
salmon habitat restoration efforts in The Oregon 
Plan. Successful integration of the ACS in the 
Northwest Forest Plan with The Oregon Plan, 
along with changes in harvest, hatcheries, and 
hydropower programs, will promote recovery of 
salmon and steelhead populations and habitats 
across whole basins, regardless of ownership. 

The NFP prescribes a comprehensive long-term 
management approach for 19 National Forests 
and six Bureau of Land Management districts in 
Oregon, Washington, and California. The NFP 
represents a shift to an ecosystem approach that 
crosses jurisdictional boundaries and puts in 
place analysis at the watershed scale to suppmt 
decision making; active and meaningful public 
participation; and a balanced approach to 
management of Federal lands that 
accmrunodates both cmrunodity outputs and 
ecosystem viability. The conunittee structure 
under the NFP coordinates policy and efforts at 
national, large region, and smaller region or 
province scales. The following describes these 
conunittees. 
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)'- The Regional Interagency Executive 
Cmmnittee serves as the senior regional 
entity to assure the prompt, coordinated, 
and successful implementation of the 
Northwest Forest Plan at the regional 
level, including ecosystem-scale 
monitoring and adaptive management. It 
serves as the principal conduit for 
communications between the region and 
the national Interagency Steering 
Conunittee. It is responsible for 
implementing the directives of the 
Interagency Steering Committee, reporting 
regularly on implementation progress, and 
referring issues relating to the policies or 
procedures for implementing the 
Northwest Forest Plan to the Interagency 
Steering Committee. 

)'- The Regional Interagency Executive 
Cmmnittee is comprised of the chief 
regional official or director (as 
appropriate) of the Forest Service, Natural 
Resources Conservation Service, Bureau 
of Land Management, Fish and Wildlife 
Service, National Park Service, Bureau of 
Indian Affairs, National Marine Fisheries 
Service, Envirorunental Protection 

. Agency, us Anny Corps of Engineers, 
Pacific Northwest Research Station of the 
Forest Service, Office of Research and 
Development of the Enviromnental 
Protection Agency, and the Biological 
Resources Division of the U.S. Geological 
Survey. 

)'- The Chair of the Cmmnittee will alternate 
between the Forest Service and the Bureau 
of Land Management representatives. 

)'- The Intergovernmental Advisory 
Cmmnittee will continue to be chartered 
under the provisions of the Federal 
Advisory Cmmnittee Act to advise the 
Regional Interagency Executive 
Cmmnittee regarding implementation of 
the Northwest Forest Plan on Federal 
lands and to provide a forum for better 
integration of forest ecosystem 
management activities among Federal and 
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non-Federal governmental entities across 
jurisdictional boundaries. 

)'- The Conunittee provides policy advice 
concerning Northwest Forest Plan issues 
including but not limited to: 

1. Concerns of Federal, State and local 
programs for economic, labor, and 
community assistance. 

2. Interagency research and monitoring 
goals. 

3. Complementary programs of Federal, 
State, Tribal, and local efforts to 
restore and maintain ecosystem 
health. 

4. Priorities for data management and 
applications. 

The Intergovernmental Advisory Conunittee is 
comprised of: 

• Members of the Regional Interagency 
Executive Conunittee, 

• Representatives from State governments in 
California, Oregon, and Washington, 

• Representatives from governments of 
affected counties in California, Oregon, and 
Washington, 

• Representatives of Tribal govermnents, and 
• Representation from regional and/or State 

Community Economic Revitalization 
Teams. 

Province-Level Organizations: Provincial 
Interagency Executive Committees have been 
established for each of 12 provinces to support 
the successful implementation of the Northwest 
Forest Plan at the province level, under the 
general direction of the Regional Interagency 
Executive Co1mnittee. Each Provincial 
Interagency Executive Cmmnittee may, under 
guidance from the Regional Interagency 
Executive Cmmnittee, undertake specific 
activities within its province, including but not 
liinited to: 
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;.. Coordinating landscape analyses to assess 
the health and condition of watersheds and 
to consider socio-economic conditions in 
local communities. 

:r Sharing information to support better 
decisions regarding the health of the 
ecosystem, including watersheds and local 
co1mnunities. 

;.. Identifying mutual goals, objectives, and 
priorities to support coordinated watershed 
restoration and conservation strategies. 

;.. Sharing technology and expertise within the 
province. 

;.. Coordinating and conducting monitoring 
within the province. 

;.. Encouraging complementary ecosystem 
management among Federal and non­
Federal landowners within the province 
while respecting the rights of non-Federal 
landowners. 

;.. Coordinating ecosystem management 
activities in concert with Federal, State, 
Tribal, and local programs for econonnc, 
labor, and community assistance. 

;.. Landscape-level data analysis (such as river 
basin assessments) and monitoring 
undertaken by the Provincial · Interagency 
Executive Committees should be based on 
appropriate joint data standards that tier to 
regional or watershed scales. 

Provincial Advisory Connnittees will continue 
to be chartered under the provisions of the 
Federal Advisory Committee Act. Membership 
includes representatives of Federal, State, local 
and Tribal governments, and a variety of other 
interests. Provincial Advisory Connnittees shall 
make recommendations to Federal agencies 
through the Provincial Interagency Executive 
Cmmnittees regarding coordination and 
implementation of ecosystem strategies pursuant 
to the Northwest Forest Plan. They shall also 
participate, where appropriate, in collaborative 
planning at the province level across Federal and 
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non-Federal boundaries. In appropriate cases, 
Provincial Interagency Executive Co1mnittees 
may find it desirable to use mechanisms other 
than, or in addition to, Provincial Advisory 
Committees in order to obtain advice from non­
Federal entities. 

3.3.4 Interior Columbia Basin 
Ecosystem Management 
Project 

An approach similar to the NFP is being 
proposed by the Interior Columbia Basin 
Ecosystem Management Project (ICBEMP) for 
aquatic habitats on public lands in the Middle 
and Upper Columbia River ESUs, and the Snake 
River Basin ESU. ICBEMP is a broad-scale, 
ecosystem-based project, developed in open 
collaboration with multiple agencies, 
governments, and tribes, and with unprecedented 
public input. It will guide futnre management of 
72 million acres of public lands administered by 
the Forest Service (FS) and Bureau of Land 
Management (BLM) in the interior Columbia 
Basin and portions of the Klamath and Great 
Basins. One of the most important goals of the 
ICBEMP is to address, through the development 
of big-pictnre ecosystem management strategies, 
broad-scale issues such as the protection and 
recovery of a wide range of fish species. 

3.3.5 National Estuary Program 
Committee For The 
Tillamook Bay Estuary And 
The Lower Columbia 
Estuary 

The Coordinated Conservation and Management 
Plans (CCMPs) for these estuaries have been 
completed and adopted by the multiple 
cmmnittees that are formed to develop and carry 
out the estuary programs. Both plans address 
control of nonpoint sonrce pollution and 
enhancement of habitat for fish. Smmnary 
materials from both CCMPs are located in 
Appendix G. 
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3.3.6 The Willamette Restoration 
Initiative 

The Willamette Restoration Initiative is a new 
effort seeking to promote, integrate and 
coordinate efforts to protect and restore the 
health of the Willamette watershed. Designed as 
a public/private partnership, the Initiative will 
work closely with State and Federal agencies, 
while bringing a new focus to exploring the 
restoration interests and capabilities of 
businesses, landowners, non-profit 
organizations, local governments, and 
Watershed Councils in the basin. 

WRI will develop a basin-wide strategy 
addressing: 

~ Accountable Institutions, 

~ Clean Water, 

~ Healthy Native Habitats, 

~ High Quality of Life, 

~ Shared Community Stewardship, and 

~ Strong Economy. 

A wide-variety of organizations deal with 
impacts on the Willamette watershed, including 
more than 20 Watershed Councils, 11 Soil and 
Water Conservation Districts, about 100 cities, 
10 counties, four regional government 
structures, and two resource conservation and 
development (RCandD) area councils. The 
basin is also subject to programs of at least nine 
State agencies and more than a dozen Federal 
agencies. The Initiative is charged to work 
closely with existing groups and programs, 
including Watershed Councils, the Lower 
Columbia River Estuary Program, and the 
Willamette Valley Livability Forum. In 
addition, WRI is to coordinate with all other 
relevant efforts, including Soil and Water 
Conservation Districts, local governments and 
The Oregon Plan for Salmon and Watersheds. 

The WRI Board has also agreed to oversee the 
American Heritage River (AHR) program in the 
basin in order to assure that the local interests of 
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the basin's communities are not only protected, 
but benefit. While the Willamette was 
designated an American Heritage River before 
the Initiative was formed, the WRI Board 
supports AHR's stated purpose-getting Federal 
resources to implement local plans to restore and 
protect rivers enviromnentally, economically, 
and culturally. The Board is also aware that a 
number of communities have concerns about the 
Heritage River program and will address them, 
at a minimum, by guaranteeing local input on 
program development, requiring the river 
navigator (a Federally-funded AHR position) 
serve local needs, and explicitly recognizing 
property rights in AHR agreements. 

Executive Order.98-18 directs WRI to "Oversee 
the preparation of a Willamette Restoration 
Strategy, including developing Willamette Basin 
amendments and supplements to The Oregon 
Plan for Salmon and Watersheds for approval by 
the Governor and the Legislature." The 
Initiative will fulfill this charge by working 
closely with the Legislature and the Governor's 
Office, using existing Oregon Plan structures 
and processes (including the Core, 
Implementation, Monitoring, and Outreach 
Teams; and the Independent MultiDisciplinary 
Science Team.) WRI has neither the authority, 
desire, or resources for a solo effort in this 
regard. Its contribution to The Oregon Plan will 
come primarily from WRI's ability to help 
engage new Willamette basin audiences (e.g., 
local govermnents, businesses, agriculture, 
watershed groups) in designing and 
implementing a plan that works for this unique 
basin. 

WRI is overseen by a 26-member Board of 
Directors chaired by OSU President Paul Risser. 
The Board includes members from businesses, 
local government, utilities, tiibes, 
communication 1nedia, academia, Watershed 
Councils, Soil and Water Conservation Districts, 
agriculture, forestry, environmental groups, and 
State and Federal govermnent. The day-to-day 
activities of WRI are managed by an executive 
director under direction of the Board. The 
interim director is Rick Bastasch. 
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3.3. 7 Willamette Restoration 
Initiative Board 

Oregon Environmental Council, private fisheries 
biologist, Mayor of the City of Corvallis, the 
Eugene Water and Electric Board, Portland 
Metro, Stahlbush Island Farms, Inc., the Unified 
Sewerage Agency (USA) of Washington 
County, the Confederated Tribes of Grand 
Ronde Community of Oregon, editor of the 
Albany Democrat-Herald, the Conifer Group 
(real estate), the Smurfit Newsprint Corporation, 
the Oregon Department of Environmental 
Quality, Stop Oregon Litter and Vandalism, 
private individual well versed in urban design 
and development, conunissioner for the Port of 
Portland, hunting and sports supply 
representative, president of Oregon State 
University, farmer of grass and legume seeds, 
watershed council coordinator, Linn County 
Commissioner, Portland City Council 
Commissioner, Defenders of Wildlife, 
Weyerhaeuser, the Oregon Business Council, 
Department of the Interior's Bureau of Land 
Management. 

WR! has an informal committee and workgroup 
structure. Groups are fonned to respond to 
ongoing or task-specific needs. With the 
exception of the Executive Committee and the 
American Heritage River Oversight Conunittee, 
members are not appointed; rather, participation 
is entirely voluntary and open to all interested 
parties. 

Generally, 11 coll11nittees" have been authorized at 
Board meetings. Board members volunteer for 
participation; attendance varies by meeting. 
WR! "workgroups" have been formed as spin­
offs of committees or in pursuit of Board action 
priorities. Again, Board members volunteer for 
participation. Both committees and workgroups 
are supported by staff volunteers from Board 
members' organizations and other interested 
groups. Participation varies by meeting. 

Conunittees and workgroups report to the full 
Board. The following committees have tasks 
most closely related to nonpoint source issues: 
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3.3.8 Strategy Committee 

Purpose: This committee is charged with 
articulating a restoration vision, principles and 
goals; developing an integrated framework for 
basin restoration strategies; conducting a 
restoration inventory; and designing a 
stakeholder and public involvement process. 

1. Strategy Development Workgroups 
Purpose: Refine issues and identify strategy, 
actions, timelines, and indicators to recommend 
to WRI Board for inclusion in Willamette 
Restoration Strategy. The Strategy Committee 
will help coordinate and integrate workgroup 
reconunendations, as well as act as a resource 
for workgroup requests for assistance. The four 
workgroups focus on WR! restoration goals: 

)- Accountable Institutions, 

)- Clean Water, 

)- Healthy Native Habitats, 

)- High Quality of Life, 

)- Shared Community Stewardship, and 

)- Strong Economy. 

2. Watershed Partnership Workgroup 
Purpose: Promote close working relationships 
between basin watershed groups and WR!; 
identify issues and opportunities relating to 
watershed group operation in the basin. 

3. Urban Coordination Forum 
Purpose/Origin: The forum results from a 
spontaneous eruption of urban efforts in the 
basin to deal with ESA. WR! does not "run" the 
forum, but acts to support it and to promote a 
basin-wide approach to ESA issues in the urban 
landscape, and to channel thinking toward the 
development of urban-oriented provisions in the 
Willamette Restoration Strategy. 

4. Technical Workgroup 
Purpose: Aid in design of white paper and 
advise Strategy Conunittee and Board on other 
technical matters relating to strategy. 



Oregon Nonpoint Source Control Program Plan 2000 

3.4 FEDERAL CONSISTENCY 

The management of Federal lands is crucial to 
the control of NPS in Oregon, as well as to the 
implementation of TMDLs and most other water 
quality programs. Fortunately, all Federal 
agencies whose policies and activities have 
significant water quality implications are full 
and active partners in The Oregon Plan and its 
key components. As described in Chapter 5, 
several Federal agencies have committed to a 
number of critical objectives relating to water 
quality. Jn addition, Federal agency partnership 
in The Oregon Plan has resulted in considerable 
scrutiny of their policies and programs for 
consistency with the Plan. At this point, no 
Federal policies or programs have been 
determined to be inconsistent or in conflict with 
any aspect of this NPS Plan nor with any aspect 
of the overarching Oregon Plan. 

As with any partnership, a clarification of details 
is in order. Accordingly, D.EQ has undertaken 
the development of new interagency agreements 
(MOUs) with key partners, particularly with the 
Bureau of Land Management and the Forest 
Service. Development of these new MOUs 
began in early 2000 and is expected to produce 
final products by early 200 I, one reason for the 
delay being the long process of developing new 
Federal rules for the Section 303d/TMDL 
program. 
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Along with the content listed below, the MOUs 
will be coordinated with the content of the latest 
version of the "Forest Service and Bureau of 
Land Management Protocol for Addressing 
Clean Water Act Section 303(d) Listed Waters." 
An update of this important Protocol is now 
being readied, with input from DEQ, and further 
progress in drafting the new MOUs will follow 
shortly thereafter. The MOUs will include: 

)> Adaptive management processes, 
timeframes, and products, and how adaptive 
management will be used, 

)- Communication inechanisms, 
)> Contacts, 
)> Expectations, 
)> Federal policies, programs, projects, or 

practices to review for consistency with 
Oregon water quality objectives, 

)> Geographic and progranunatic priorities, 
)> Goals, objectives, and tasks, with products 

and timeframes specified, 
)> Integration of other related mandates and 

programs (e.g., the ESA, SB JOJO, CZARA 
6217), 

)> Monitoring, data development, handling, 
and sharing, 

)> Responsibilities, 
}- Review processes (for the Federal policies, 

the MOUs themselves, and for progress on 
the objectives), 

}- Roles, 
}- Site-specific projects, and 
}- The use of analytical tools for modeling. 
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• Permitting work group 

• Wastewater Program Advisory Committee 

• Time Accounting System 

• Fee Report 

• Cleanup Customer Survey 

• Cleanup Alternative Dispute Resolution 

• Cleanup separate division 

• Air Quality process improvements 
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• Concentrates on Environmental Priorities 
- Protect and restore Oregon's rivers and streams 

- Protect people's health from toxic chemicals 

- Involve more Oregonians in solving 
environmental problems 

• Shifts General Fund to High Priorities 
- Requesting fees to replace one-time GF and to replace shifts 
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• Shift $866.Sk GF from Hazardous Waste to 
Oregon Plan and Stormwater . 

• Shift $557.8k GF from EPOC and Operator 
Certification to Wastewater Permitting 

• Increase Wastewater Permitting staff size 
from 56 to 68 for adequate service 

• Fund implementation of TMDLs 

• Expedite Willamette River TMDLs 
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• Permitting work group 

• Wastewater Program Advisory Committee 

• Time Accounting System 

• Fee Report 

• Cleanup Customer Survey 

• Cleanup Alternative Dispute Resolution 

• Cleanup separate division 

• Air Quality process improvements 
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• Community Solutions Teams 

• Better access to environmental information 

• Increase internet capability 

• Environmental performance measures 
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Federal 

• New Fees or Increases: 
ACDP 

Wastewater Permitting other 

EPOC-(New) 
63.6%~ '~General 

. . 16.3% 

US Ts Lottery 

HO Ts 99-01 
0.2% 

Open Burning Federal 

~ 
19.2% 

Operator Certification 

Marine Spills 
other~ 
64.9% YG1e;:~I 

Lottery 

01-03 
0.1% 
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• Fees 
- ACDP 
- Wastewater Permitting 
- EPOC- (New) 
- USTs 
- HOTs 
- Open Burning 
- Operator Certification 
- Marine Spills 

• Legislative Concepts 
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Department of Environmental Quality 
Memorandum 

DATE: January 12, 2001 

TO: Environmental Quality Commission 

FROM: Stephanie Hallock, Director 

RE: Director's Report 

Energy Crisis 
DEQ is working with the Governor's office and other agencies to address the emerging energy shortage. The 
Governor's Natural Resources cabinet met on January 3rd to discuss the issue from the perspective of a variety of 
agencies. In the near term, it appears that distributed systems - such as small scale emergency generators and 
medium scale co-generators - may be used to meet peak demand. DEQ's Air Quality Division is working on a 
strategy to facilitate permitting these systems while protecting air quality. The agency has also had a request from 
one company for "regulatory relief" from AQ permitting limits of the amount of oil used in boilers. DEQ's Water 
Quality Division is gearing up to review water quality issues during license renewal of hydropower facilities. 

DEQ-ODF Sufficiency Analysis: Stream Temperature 
DEQ and Oregon Department of Forestry have released its peer review draft of the ODF/DEQ Sufficiency Analysis: 
Stream Temperature. The draft report analyses the current Forest Practices Act rules and its sufficiency in meeting 
water quality standards for temperature. Comments from approximately 20 peer reviewers representing a variety of 
interests are expected. The comment period will close on February 5. The Commission received a letter from the 
Pacific Rivers Council after the EQC/ODF forestry tour expressing concern regarding the evaluation of the Forest 
Practices Act rules governing water quality standards compliance. The Temperature Sufficiency Analysis process 
will result in DEQ's evaluation of whether the Forest Practices Act rules need to be revised in order to meet DE Q's 
temperature standards and/or load allocations driven by the TMDL program. 

Waste Policy Leadership Group Makes Recommendations 
The Waste Policy Leadership Group has made the following recommendations to DEQ regarding future policy and 
program directions in solid waste management. 
• A legislative proposal that sets new recovery goals for wastesheds and extends the 50% recovery goal to 2009, 

with an interim goal of 45% by 2005. This proposal also sets waste prevention goals: 0% annual increase in 
waste generation per capita by 2005 and 0% annual increase in total waste generation by 2009. Finally, the 
proposal calls for keeping PST-containing products out of landfills by 2009. 

• A product stewardship legislative proposal covering electronics, mercury-containing products and carpet. This 
proposal creates a stakeholder process to develop goals, strategies and timelines for increasing producer 
responsibility for the life cycle impacts of these products. 

• DEQ should increase its efforts in waste prevention. DEQ should emphasize those waste prevention activities 
which target the commercial sector and which address toxicity (with particular attention to PBTs) and 
greenhouse gas emissions, as well as large volumes of material. 

Note: DEQ is not introducing legislation on these issues, but others may. There may be opposition to the proposals 
and interest in spending solid waste tipping fee dollars in other ways. 

Update on Canyon City 
In August 2000, a DEQ compliance inspection determined that piping at the Jackson Oil bulk plant on US 395 in 
Canyon City was not in compliance with state release detection requirements. As a result Jackson Oil began 
contacting contractors to replace the entire piping system. System replacement was completed in November 2000. 
That same month gasoline contamination was found in the soil and groundwater at the bulk plant after gasoline 
fumes forced a resident living next to the bulk plant to be evacuated from his home. One-week later gasoline 
fumes forced the evacuation of a second residence % mile down gradient from the bulk plant. 



In response to a second evacuation a Unified Command which included DEQ, Canyon City, Grant County, and 
Jackson Oil was formed to determine the extent and source of gasoline contamination to the soil and groundwater. 
It was later determined that 5, 100 gallons of gasoline was released before the faulty piping system was replaced. 
Sampling results indicate that a gasoline plume currently extends approximately 500 feet north of the bulk plant 
(toward John Day) impacting a residential and commercial property. The plume, however, is being diluted and 
dispersed by continuous groundwater flow. No contamination was found in recent air and water samples taken at 
the down-gradient residence. The resident was returned to her home December 28, 2000. A corrective action plan 
to address the risk caused by contamination at the bulk plant and the two remaining impacted properties should be 
completed by February 2001. 

Outreach efforts included public meetings, an information line for residents, daily newspaper an radio updates, and 
contacts to Senator Ferrioli, Grant County Judge Dennis Reynolds, and city and school officials. 

DEQ to Hold Public Meeting Jan. 16 on Cleanup Plan for Van Osten Property 
DEQ will host a public meeting on Tuesday, Jan. 16 in Bend to share information and take public comment on the 
final proposal to clean up dioxin contamination at the former Van Osten Post and Pole wood treatment site and its 
adjacent properties. Under DEQ's cleanup proposal, dioxin-contaminated soil will be removed from portions of the 
former Van Osten Post and Pole site on U.S. Highway 20 east of Bend and from all adjacent properties. 
Remaining contaminated soils will be capped in place using pavement and protective berms to prevent human and 
animal exposure. 

Director to Meet with EPA Region 10 Acting Administrator 
Stephanie Hallock will meet with Chuck Findley at EPA Region 10 at the end of January to discuss EPA-DEQ 
issues. 

Oregon Signs Columbia-Snake TMDL MOA 
DEQ has signed a Memorandum of Agreement that sets out roles and responsibilities for how EPA, Oregon, Idaho, 
and Washington will coordinate development of TMDLs for the Columbia and Snake River mainstems. Very 
broadly, the MOA provides for EPA to take the lead on developing temperature TMDLs, and for the States to take 
the lead on total dissolved gas, and other parameters listed on the 303(d) list for the lower river. As of this date, 
Oregon is the only signature on the MOA. 

Follow-up to EQC Strategic Action Items 
DEQ senior executive staff is following up on the issues died at the EQC November 29 retreat and will report back 
at the May EQC meeting. 

Administrative Updates 
• Neil Mullane, Regional Administrator for NWR will serve as acting Deputy Director upon Lydia Taylor's 

retirement. Andy Schaedel will serve as acting RA for NWR. 
• Initial interviews for Lab Administrator will be held in late January and early February. 
• Three finalists for the Special Assistant to the Commission & Director will be interviewed on January 23. 

Commissioner Eden will participate in the selection process. 

Retirement Party for Rick Gates & Lydia Taylor March 1st 
The retirement party for Rick Gates and Lydia Taylor, commemorating almost 50 years of combined service to the 
State of Oregon, will be held on March 1'' at the World Trade Center in Portland from 4:30 to 7:30pm. The party 
will include a "roast" of entertainment and an open microphone. All current and former employees and other 
colleagues are invited. Tickets are $15 if purchased before March 15 and $20 at the door. Funds will cover food 
and room rental. Please contact Sarah Bott at (503) 229-6271 for more information. 


