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AGENDA 

,/ ENVIRONMENTAL QUALITY COMMISSION MEETING 

Notes: 

September 28-29, 2000 
Sleep Inn and Suites 

Umpqua Room 
2855 NW Edenbower Blvd 

Roseburg, Oregon 

Because of the uncertain length of time needed for each agenda item, the Commission may deal with any 

item at any time in the meeting. If a specific time is indicated for an agenda item, an effort will be made to 
consider that item as close to that time as possible. However, scheduled times may be modified if 
agreeable with participants. Anyone wishing to listen to the discussion on any item should arrive at the 
beginning of the meeting to avoid missing.the item of interest. 

Public Forum: The Commission will break the meeting at approximately 11:30 a.m on Friday forthe 
Public Forum if there are people signed up to speak. The Public Forum is an opportunity for citizens to 
speak to the Commission on environmental issues and concerns not a part of the agenda for this meeting. 
The public comment period has already closed for the Rule Adoption items and, in accordance with ORS 
183.335(13), no comments can be presented to the Commission on those agenda items. Individual 
presentations will be limited to 5 minutes. The Commission may discontinue this forum after a reasonable 
time if an exceptionally large number of speakers wish to appear. 

Thursday, September 28, 2000 
During the afternoon, the Commission will tour multiple sites in the Roseburg area 

6:30 - 8:30 p.m. Dinner with local officials 

A. Approval of Minutes 

Friday, September 29, 2000 
Beginning at 8:30 a.m. 

B. Consideration of Request for Preliminary Certification on Tax Credit No. 5009: 
Portland General Electric Company's Independent Spent Fuel Storage Installation 

at the Trojan Nuclear Power Plant site in Rainier 

C. Consideration of Tax Credit Requests 

D. Informational Item: Update from the Department's Chemical Demilitarization 
Program 
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~E. Informational Item: Update on the May Incident at the Tooele Chemical Agent 
/ 

· Disposal Facility (TOCDF) at Tooele, Utah 

F. tRule Adoption: .Public Participation in Permit Process Rules 

G. tRule Adoption: Klamath Falls Carbon Monoxide (CO) Maintenance Plan 

H. tRule Adoption: On-Board Diagnostic (OBDll) Vehicle Emission Test Method 

I. Action Item: Possible Commission action on the Petition filed by NEDC et al. for 
reconsideration of the civil penalty assessed by the Department against Smurfit 
News Print Corp. 

1 :00 p.m.: There will be Public Comment on Agenda Item J Only 

J. Action Item: Standards, Criteria, Policy Directives and Hiring Procedures to be 
Used in Hiring the Director ofthe Department of Environmental Quality 

K. Action Item: Appointment of an Interim Director 

L. Commissioners' Reports 

M. Director's Report 
• Update on the Blue H~ron Permit 
• Update on the Wah Chang - Albany (Oremet) Permit 

tHearings have already been held on the Rule Adoption items and the public comment period has closed. 
In accordance with ORS 183.335(13), no comments can be presented by any party to either the 

Commission or the Department on these items at any time during this meeting. 

The Commission has set aside November 30-December 1, 2000, for their next meeting. It will be held in 
Portland, Oregon at DEQ Headquarters. The Commission will also have a planning meeting on November 
29, 2000 at the Heathman Hotel in Portland, Oregon. 

Copies of staff reports for individual agenda items are available by contacting the Director's Office of the 
Department of Environmental Quality, 811 S. W. Sixth Avenue, Portland, Oregon 97204, telephone 503-
229-5301, or toll-free 1-800-452-4011. Please specify the agenda item letter when requesting. 

If special physical, language or other accommodations are needed for this meeting, please advise the 
Director's Office, 503-229-5301 (voice)/503-229-6993 (TIY) as soon as possible but at least 48 hours in 
advance of the meeting. 

Septerhber 12, 2000 



Environmental Quality Commission Tour 
September 28, 2000 

• 11:30 Arrive at Sleep Inn Motel - Roseburg 

• 11:45 Leave in van from motel parking lot 

• 

• 

~ Box lunch provided 

Drive to and tour the Formosa Mine Prospect area 

DEQ and BLM have been working together over the last two years to address an acid 
mine drainage problem from the abandoned Formosa Mine site near Riddle. Over 
eighteen miles of once prime salmon habitat have been significantly impacted from 
acid mine drainage (which contains high levels of toxic metals) flowing into the 
headwaters of Middle Creek and South Fork Middle Creek. DEQ is in the process of 
designing and constructing an interim removal action to divert the acid mine drainage 
into a series of passive treatment steps to remove the majority of the metals. The acid 
mine drainage from two mine adits will be combined and routed to a limestone 
channel to adjust the pH and drop out metals. The acid mine drainage will then be 
piped 0.5 miles downslope to a series of anaerobic treatment ponds for further 
treatment before being discharged back into Middle Creek. DEQ anticipates 
construction to begin on September 251

h. 

Drive to and tour the "Calapooya Project" area 

DEQ created a multi-program project team to address water quality concerns and 
reduce toxics and wastes within the two watersheds. Strong emphasis was placed on 
using a community-based, collaborative approach. Some of the highlights from the 
project include providing innovative technical assistance to cities, businesses and 
local groups, minimizing impacts from past cinnabar (mercury ore) mining, and 
eliminating or redirecting discharges away from the creeks. 

• 5:30 Arrive back at Sleep Inn Motel- Roseburg. End of tour. 



Approved __ 
Approved with Corrections __ 

Minutes are not final until approved by the EQC 

Environmental Quality Commission 
Minutes of the Two Hundred and Eighty-Fourth Meeting 

May 17-18, 2000 
Regular Meeting 

The regular meeting of the Environmental Quality Commission (EQC) was held on May 17 and 18, 2000, 
at the Department of Environmental Quality (DEQ) headquarters, 811 SW Sixth, Portland, Oregon. The 
following Environmental Quality Commission members were present: 

Melinda Eden, Chair 
Deirdre Malarkey, Member 
Tony Van Vliet, Member 

Mark Reeve, Member 

Also present were Larry Knudsen and Larry Edelman, Assistant Attorneys General, Oregon Department 
of Justice (DOJ); Langdon Marsh, Director, Department of Environmental Quality; and other staff from 
DEQ. 

Note: The Staff reports presented at this meeting, which contain the Department's recommendations, are 
on file in the Office of the Director, 811 SW Sixth Avenue, Portland, Oregon 97204. Written material 
submitted at this meeting is made a part of the record and is on file at the above address. These written 
materials are incorporated in the minutes of the meeting by reference. 

The Commission held an executive session at 8:00 a.m., May 17, 2000 to consult with legal counsel 
concerning the Commission's legal rights and duties with regard to potential litigation relating to tax credit 
applications Nos. 4570 and 4800. 

Chair Eden called the meeting to order at 8:55 a.m. on Thursday, May 17. 

A. · Approval of Minutes 
Commissioner Van Vliet made a motion to approve the minutes of the March 31, 2000, EQC meeting as 
written. It was seconded by Chair Eden and carried with four "yes" votes. 

B. Approval of Tax Credit for Portland General Electric Company's 
Independent Spent Fuel Storage Installation at the Trojan Nuclear Power 
Plant Site in Rainier 

This agenda item was postponed until the September 28-29, 2000 Commission meeting. 

C. Action Item: Consideration of Tax Credit Requests 
Approvals 
The following applications were removed from the list recommended for approval. 

Jim Aden of Willamette Industries requested application 4979 be removed from the agenda to allow the 
applicant an opportunity to respond to the findings contained within the applicable tax credit review report. 
Application 4979 was scheduled before the Commission on November 18, 1999 and on February 10, 
2000. 

The Director's recommendation to approve the Mitsubishi Silicon America applications 5049, 5100, 5101, 
5102, 5103, 5104 and 5105 specifically rely upon the definition of"substantial completion." The 
Department recommended the applications be removed from the agenda until clear guidance was 
brought back before the Commission. 
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Tom Mccue requested removal of Wacker Sitronic Corporation's application 5140, presented for 
certification of its wastewater treatment system agenda. The applicant is reviewing the disallowed costs 
and the cost savings associated with the installing of a treatment system. 

Gary Fish of Deschutes Brewery, Inc. requested removal of application 5159 for certification of its 
wastewater treatment from the agenda. Since the time of the original application, Mr. Fish has identified 
additional information that challenges the original assumptions the applicant had made. 

Tom Wood, counsel for Smurfit Newsprint Corporation, asked that application 5236 be removed from the 
agenda. They will submit additional information regarding those portions of the claimed facility the 
Department identified as not being submitted within the timing requirements of ORS 468.165 (6). 

Ms Vandehey noted the addendum to agenda item C and two corrected review reports for the record. 

On the review of Oregon Steel Mill's application 5262, the Department had subtracted $582,577 as an 
unsubstantiated amount. All claimed costs have been substantiated; therefore, the Director's 
recommendation for the certified facility cost increased from $1,806,533 to $2,389, 110. 

Denton Plastics, Inc. leases some of their equipment from Neo Leasing, Inc. However, the equipment 
represented in application 5311 is owned by Denton Plastics. Therefore, the certificate should be issued 
to Denton Plastics, Inc. as shown on the review report in the addendum. The applicant name and the 
business description are the only items that have changed on the review report. 

Commissioner Van Vliet expressed his division of interest, stating he had a conflict of interest on 
applications 5298, 5300, 5301, 5302, and 5304 (Willamette Industries and Hewlett Packard). 

The policy implications of the approval of Willamette Industries' application 4989 for all material recovery 
facilities was discussed. It would set a precedence for including crucial raw materials as a valid 
expenditure in the return on invest (ROI) calculation for a material recovery facility. There had not been a 
previous consideration of this type for a material recovery process. The additional resin is required to 
bind the sanderdust; and without the additional resin the sanderdust would not be able to be utilized and 
would be solid waste that would be stockpiled, burned, or sent to a landfill. This issue has not come up in 
relation to material recovery but had come up with the other types of tax credits and it is not allowed. The 
material recovery part of the statute and rule clearly states any "material recovery process" is a valid 
method for accomplishing the pollution control. 

Staff explained the difference from the previous ones. A crucial raw material had not been claimed before 
- a material that is required to be utilized in the process. It would be a raw material they would not use 
otherwise, and they would only be using it to utilize the waste material. Commissioner Reeve 
paraphrased stating, they use the resin together with the sanderdust and they actually make a useful 
product, they make a profit on it, and the Department is discerning the cost of the procedure. Ongoing 
material costs are generally not considered but the cutoff is at the pollution control equipment. The 
consideration does not extend to any materials they need to produce their product. In this case, the resin 
is required in the material recovery process. 

Chair Eden asked for clarification regarding the two sentences on page 2 of the Staff Report where "The 
applicant limited its consideration of income to material recovery components not the entire production 
process," and the next sentence indicates "the increase in resin is necessary in order to produce particle 
board." Is it all part of production and are there any rules or guidelines to give the Commission some help 
in determining what would be a crucial raw material? When staff indicated there were no guidelines, 
Chair Eden asked if the Commission would be better off if some were developed; otherwise they would 
be in the situation of making these determinations on a case by case basis in terms of what is crucial and 
what is not. Counsel added, it is necessary and appropriate for the Commission to interpret legislative 
and rule based concepts on a case-by-case basis as the applications came to the Commission. The 
EQC could consider adopting interpretive rules; however, they normally would not apply to these 
applications. Staff stated the word "crucial" was not in the rule and the Department used it as a distinction 
from all materials used in the production process. Counsel suggested pulling the application from the 
agenda and the Department or counsel could give the Commission either a written or a staff discussion of 
that item taken out of the context of a particular application. Chair Eden said she would appreciate 
discussion from scientists or industry people on the particleboard process and perhaps other processes 
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App.No. 

to help the Commission determine if they are valid expenditures. 

Commissioner Reeve stated he has struggled with ROI for as long as he has been reviewing tax credits. 
If the EQC really delves into ROI issues, of which this is a subset, there seems to be more questions than 
answers. He would rather adhere to a more clear-cut alternatives analysis and would like a workshop on 
this subject. Counsel agreed it would be valuable to the new Commissioners to provide at least a brief 
history of ROI. Ms. Vandehey said she would set up a workshop later in the year. She requested the 
Commission remove application 4989 from the agenda. 

Commissioner Reeve would like guidance to a consistent approach to how cost savings are applied as 
noted in applications 5140 and 5223, Oregon Steel Mills, Deschutes Brewery. They all appeared to be 
wastewater treatment systems. Staff will provide the Commission with guidance on how the reviewers 
approach cost savings. 

Commissioner Reeve made a motion to approve the applications as set forth in the revised summary 
recommendation with the removal of application 4989 and setting aside until a later date applications 
5298, 5300, 5301, 5302, and 5304. Ms. Vandehey asked Commissioner Reeve to include Mitsubishi 
Silicon America's applications. Commissioner Reeve amended his motion. Commissioner Van Vliet 
seconded the motion and it passed with four "yes" votes. 

A motion was made by Commissioner Reeve to approve applications 5298, 5300, 5301, 5302, and 5304. 
Commissioner Malarkey seconded the motion and the motion passed with three "yes" votes. 
Commissioner Van Vliet abstained due to conflict of interest. 

Commission Action 
Media Applicant Removed Certified Percent Value 

From Cost Allocable 
Agenda 



Denials 
The following applications were removed from the list recommended for denial. 

Jim Aden of Willamette Industries requested applications 5167 and 5299 be removed from the agenda in 
order to allow the applicant an opportunity to respond to the findings contained within the applicable tax 
credit review reports. Application 5167 was previously scheduled before the Commission on November 
18, 1999. This is the first time on the agenda for application number 5299. 

Andy Nichols of Wah Chang requested applications 5276 and 5286 be removed from the agenda. They 
would like to present additional materials to further justify their applications. 

Only one denial remained on the agenda, application 5232 - Fujitsu Micro Electronics, Inc. 
Commissioner Reeve moved the Commission deny application 5232. Commissioner Van Vliet seconded 
the motion and it carried with four "yes" votes. 

Denials - Attachment C 
5167 Air i - .. -.... -..... -.Fw-.u····J.-··11;t1-1sr,iu ... rn·--M.~-t1tc_-er .. -.01 en-dl.-euc-st.-1r···or-ien·--51·c·-··'·s···~1111-·nC:~c:~. ·~~]··~~ ~:= )(:. _____ -_""J __ .,---.--$_-_8 __ -_0 __ -.9_.-.• -8--···1·-·3T.,-·1··a··a····"· J .. ·.•.····$··4··0··4··.·9··-··0·7J:.:·. i 5232 - Noise T . " 

!: : !!~! L;;::~1···· ~~l:;:~~j~~~u~1~!:.:~n~.:::·_f ==·;~~~·=· _:::···-~ ... :··-····-·---·-·-·--·-···I ·-··········-····=l~. ··:·:·:·· : j 
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Rejections 
Mr. Tom Mccue of Wacker Sitronic Corporation requested application 5141 for certification of their 
scrubbers be removed from the agenda. The applicant is reviewing the disallowed ducting amounts and 
the date the scrubbers were actually complete and placed into operation. This application was originally 
on the summary of applications listed for approval. Commission Reeve noted the reason for the rejection 
of application 5141 was "untimely submittal" yet the Department seemed to go ahead and look for the 
eligible costs. He asked if that was an unusual procedure. Staff stated it is not always evident in the 
beginning of a review if an application is submitted in a timely manner. If that analysis has been made 
then it is included in the Review Report. 

Rejection - Attachment D 
1·····5141 ·r Air ····1_==.=··w~~e{siliianiccaril.··=L:.=::jr·_·······_·· ·_···i'"""i _______ L __ ····························· 

Transfers 
Weyerhaeuser Company requested certificate 2385 be transferred to Sierra Pine. A motion was made by 
Commissioner Van Vliet to transfer the certificate. Commissioner Malarkey seconded the motion and it 
carried with four "yes" votes. 

Willamette Industries' application 4570 was to be scheduled for this agenda item. At the applicant's 
request, it was removed from the agenda and scheduled for the July EQC meeting. 

D. Rule Adoption: Lane Regional Air Pollution Authority (LRAPA) Open 
Burning Rule Amendments and State Implementation Plan (SIP) Revision 

Andy Ginsburg, Air Quality Administrator, and Laurey Cook, SIP Coordinator, presented this item. The 
presentation included a brief summary of the LRAPA's rule amendments and the procedure for revising 
the SIP. The SIP is revised through amending the Department's general rule OAR 340-200-0040. 
LRAPA exists under statutory authority. 

Prior to the adoption of the rule amendments, the Department reviewed the rules for stringency and found 
the rules were at least as stringent as the Department's rules. LRAPA adopted the open burning rules as 
a revision to the State Implementation Plan. LRAPA's open burning rule amendments include a change 
in the fee structure from a flat fee to a volume based fee of $4 a cubic yard, with a $50 minimum. The fee 
will assist in covering LRAPA's cost to run the open burning program and provide an incentive to seek 
alternatives to burning. LRAPA also added a flat fee of $100 for burning vegetation in wetlands and 
expanded its open burning boundary to include all of Fire District 1. Additionally, LRAPA updated its 
definition of the Eugene-Springfield Urban Growth Boundary. 

Commissioner Reeve made a motion to approve the rule adoption amending LRAPA's open burning rules 
as a revision to the SIP. It was seconded by Commissioner Malarkey and carried with four "yes" votes. 
The rule amendments will be submitted to the Environmental Protection Agency {EPA) for approval into 
the SIP. 

E. Rule Adoption: Title V Permitting Program Consumer Price Index (CPI) Fee 
Increase 

Andy Ginsburg and Scott Manzano, lead rule writer, presented this item. The proposed rule would 
increase Title V fees by the 1999 consumer price index {CPI) of 2.27 % to fund increased Title V program 
costs due to salary increases and inflation. The Department did not receive any public comment. The 
lack of comment was most likely because the Department took advantage of several opportunities to 
inform fee payer representatives and sources of the proposal during the course of \he rulemaking. 

In response to questions from the Commission, staff explained the CPI used in the proposal was and has 
always been the national CPI, not the Oregon CPI. The national CPI was slightly lower than the Oregon 
CPI for this year's proposal. The Department recently completed a workload analysis which supports the 
CPI increase, and was used to determine resource need for the program. In the event such an analysis 
indicated additional Title V staff was needed, a statutory change would be required to establish a new 
base fee. 

A motion was made by Commissioner Reeve to adopt the rules and amend the SIP. Commissioner Van 
Vliet seconded the motion and it carried with four "yes" votes. 
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G. Informational Item: Report to the EQC Regarding Hazardous Waste-Derived 
Fertilizer and Related Issues 

Mary Wahl, Waste Prevention and Management (WPM) Administrator; Anne Price, Hazardous Waste 
Program and Planning Manager; and Gary Calaba, WPM staff, presented this item. The metal 
concentration limits EQC set last year for K061 hazardous waste derived fertilizer became effective on 
March 31, 2000. The Oregon Department of Agriculture (ODA) will ask registrants whether their zinc 
fertilizer is waste derived; if so, the registrant will be advised there are metal limits for their fertilizer. 
Other fertilizer issues remain, and DEQ is participating with ODA to set limits for non-nutritive in non
waste derived fertilizers. In addition, EPA is developing standards for K061 fertilizer, and DEQ will have 
to evaluate its standards in the future to ensure they are comparable to EPA's standards. 

Commissioners asked whether metals are tied up in an organic soil.· Staff responded that that appears to 
be the case, although scientists do not always agree on such matters. The Commission requested a 
persistent bioaccumlative toxins (PBT) briefing in the fall. 

F. Rule Adoption: Solid Waste Rule Amendments to Waste Planning and 
Recycling Grants OAR 340-083-0010 to 340-083-0100 

Mary Wahl; Chris Taylor, Solid Waste Manager; and Jacquie Moon, Project Coordinator, presented this 
item. Each person in Oregon generates 7.2 pounds of solid waste each day. The Department collects a 
$1.25 per ton fee on waste disposed at disposal sites. A portion of the fees funds the Solid Waste 
Planning and Recycling Grants. The Department has offered nine grants rounds, each adhering to the 
original program objectives, which were to help financially needy local governments located far from 
markets for recyclable material with recycling opportunities. Solid waste planning grants have been given 
to most counties, and the original objectives have largely been accomplished. 

The solid waste grant program has been a "stand alone" program, and the Department would like to bring 
it in line with other solid waste programs, and use it as a tool to implement solid waste policies. DEQ 
would like to use grants as the direct way to provide financing to local governments focusing on waste 
prevention. It is a relatively small program with approximately $250,000 available annually for grants. 
Since the first grant round in 1991, 105 grants totaling approximately $2,000,000 have been awarded. 
The median grant award is $15,000. The range is $1,134 -$80,000. This rule proposal would amend the 
grant rules to change the selection criteria, making them broader than before, and adding a provision for 
focused grants, which would allow the solid waste program to give priority funding to defined types of 
projects intended to achieve specific environmental objectives. The changes to the grant rules will allow 
the Department the flexibility to be creative, and ultimately impact waste generation and waste recovery in 
a positive manner. 

Commissioner Van Vliet asked how the grants were distributed between categories over the life of the 
program. Staff answered that for small local governments, 25% of the grant funds went to projects to 
develop or enhance recycling depots, 44% to projects to prepare solid waste management plans, and 
31 % to projects for general recycling and education activities. 

Commissioner Reeve asked if the solid waste program had evaluated the grants in terms of what types 
were successful and what types were not successful. Staff indicated this had been done on two 
occasions, once in 1996, and again in 1999. The regional technical assistant staff are available to work 
with local governments to guide them towards effective grant proposals. The Department could provide 
information to local governments before they prepared a grant. 

A motion was made by Commissioner Van Vliet to adopt these rules. Commissioner Malarkey seconded 
the motion and it carried with four "yes" votes. The Commission requested an informational item in the 
fall on the 2000 recovery rate report. 

M. Director's Report 
DEQ, the Governor's office and the City of Portland have been meeting to reach agreement on a 
Combined Sewer Overflow (CSO) strategy. The strategy being discussed is to allow the City to reduce 
the size of the "big pipes" structural facilities. Cost savings from that could be used on in-flow controls 
and to meet the 2011 performance and control program deadline. 

Presentations on initial results of the cleanup program customer survey were made to the Environmental 
Cleanup Advisory Committee (ECAC) and Voluntary Cleanup Program Focus Group in April with the final 
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survey report due May 15, 2000. ECAC will meet in June to recommend potential program 
improvements. 

EPA is proposing to place a 6-mile stretch of the Willamette River between Sauvie Island and Swan 
Island, referred to as Portland Harbor, on the National Priority List, commonly known as Superfund. On 
April 5, EPA Region 10 Administrator Chuck Clarke sent a letter to Governor Kitzhaber requesting his 
concurrence with EPA's decision to list the site. Efforts to receive an EPA deferral for a Portland Harbor 
clean up under state authority could not go forward without signed tolling agreements between the 
Natural Resource Trustees and the Potentially Responsible Parties. The parties were unable to reach an 
agreement by the end of March. DEQ and EPA will jointly plan the next cleanup steps. 

At the April 18 meeting of the State Land Board the responsible party's on-site representative, Bill Milwee, 
advised state officials the conditions at the wreck site of the New Carissa make further work too 
dangerous and too difficult to continue. State Lands Director Paul Cleary reminded the Responsible 
Party (RP) that the State's full and complete removal demand continued in effect. The Governor advised 
the RP that if they cannot remove the wreck the state will require a $25 million commitment in lieu of 
removal. The state would initiate legal action if necessary. 

Governor Kitzhaber will sign an order on May 17 directing the Department of Administrative Services 
(DAS) and other specific state agencies to adopt sustainability practices for internal operations. The 
order also directs DAS to develop and assist other state agencies in efficiently achieving sustainable 
internal operations. DEQ is already working to identify opportunities and to facilitate actions to achieve 
sustainability in internal operations. 

The Commission requested a briefing on Environmental Cleanup Division (ECD) survey results report at a 
future meeting. 

Larry Knudsen, Department of Justice, commented on the following court cases that were mentioned in 
the Directo~s report. 

Pennington v. DEQ: Oregonians in Action (OIA) appealed DEQ's issuance of a Clean Water Act (CWA) 
Section 401 certificate for the Day Road Prison near Wilsonville. The certificate was issued as part of an 
application to the US Army Corps of Engineers for a CWA Section 404 permit to fill of approximately 1.5 
acres of wetland. OIA asserts the certificate is inadequate because it does not include conditions 
requiring the Department of Corrections to comply with statewide land use goals and act local land use 
regulations. DEQ believes it did comply with relevant land use provisions when issuing the certificate. 

Snake River Decision: On March 31, 1999, a consortium of environmental and fishery groups filed a suit 
against the US Army Corps of Engineers in federal district court. The suit alleged violations of the State 
of Washington's temperature and total dissolved gas water quality standards in relation to.operation of the 
four lower Snake River hydroelectric dams. In a ruling released in March, Judge Helen Frye ruled that 
the federal government is not exempt from complying with the provisions of the Clean Water Act, and 
citizen groups have the right to pursue legal avenues to have standards enforced. In ruling, Judge Frye 
acknowledged evidence of damage to the Snake River, but gave both sides 90 days to gather evidence 
from the administrative record to demonstrate whether or not dams were the cause of the violations. 

Garcia River Law Suit: The United States District Court for the Northern District of California decision in 
the Prosolino et al v. EPA, referred to as the Garcia River Case, affirmed that EPA has the authority to 
issue Total Maximum Daily Loads (TMDLs) for nonpoint source listed waterbodies. The court also 
clarified that implementation of load allocations for nonpoint sources are the responsibility of the state. 

Hawes v. State of Oregon: Ranchers Daryl and Barbara Hawes, the Baker County Farm Bureau and The 
Baker County Livestock Association filed suit against the Department, EQC and Oregon Department of 
Agriculture. The suit seeks to invalidate the Memorandum of Agreement between DEQ and EPA relating 
to the development and implementation of Total Maximum Daily Loads (TMDLs). It also seeks a court 
order declaring that EPA and DEQ have no authority under the federal Clean Water Act to establish 
TMDLs for water bodies that violate water quality standards because of pollution caused solely by 
nonpoint sources such as farming, grazing and logging. 

Northwest Environmental Defense Center and Churchill v. Carol Browner: The Sierra Club joined Jack 
Churchill in requesting the court enter an order and decree that finds EPA in violation of a 1987 consent 
decree requiring EPA to ensure that Oregon completes a certain number of TMDLs. They also requested 
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the court to issue an order compelling EPA to issue TMDLs for Oregon's identified polluted waters in six 
months. At a May 2"" hearing, Judge Hogan delayed any decision pending the outcome of settlement 
negotiations involving parties in the cases of Northwest Environmental Advocates, et.al. v. Browner, and 
NEDC and Churchill v. Thomas. Both cases are related to completing TMDLs for Oregon's listed 
waterbodies. Settlement discussions are ongoing. 

Public Comment: Charles Logue and Tom VanderPlaat from the Unified Sewerage Agency 
commented on the extension of the Tualatin River Basin TMDL Compliance Order. 

L. Commissioners' Reports 
Commissioner Malarkey reported on the environmental concerns she observed on vacation. 
Commissioner Reeve is now the Co-chair of the Oregon Water Enhancement Board (OWEB). Chair 
Eden participated in the emergency response exercise at the Umatilla Chemical Depot. 

The meeting was recessed for the day at 12:05 p.m. so the Commission could tour multiple sites in North 
and Northeast Portland and along the Columbia Slough. 

The meeting resumed at 8:00 a.m. on Thursday, May 18. 

H. Informational Item: Total Maximum Daily Loads (TMDLs)--A Status Report 
Dick Pedersen, Manager Watershed Management Section, provided the Commission with an update and 
status of Oregon's TMDL Program. The schedule for completing TMDLs in Oregon is partially based on 
consistency with the Oregon Plan and partially on agreements revolving around lawsuits regarding 
TMDLs in Oregon. Oregon's TMDL schedule is aggressive. DEQ is directed to complete TMDLs for all 
91 sub-basins in a systematic fashion by the end of2007. DEQ agreed to the schedule and the TMDL 
methodology in a Memorandum of Agreement signed with EPA in February of this year. DEQ's approach 
to completing TMDLs is to include water quality management plans that will identify the management 
implementation measures addressing TMDL load and wasteload allocations. Using place based basin 
coordinators, DEQ is actively working in approximately 25 of the 91 sub-basins. During the last legislative 
session, DEQ was directed to complete 9 of the 12 Willamette Basin sub-basins on a shortened 
schedule. These sub-basins are to be completed by the end of 2003 rather than the original 2005 to 
2007 timeframe. DEQ was authorized to hire staff to complete this task. DEQ just recently completed 
and EPA approved the Upper Grande Ronde sub-basin TMDL. This is one of the first sub-basin level 
TMDLs dealing with all parameters and all land management units. It will pave the way for other similar 
sub-basin TMDLs. Our plans are to complete TMDLs for the Tualatin, Wilson-Trask-Nestucca, 
Williamson, Sprague, and Upper Klamath Lake and have them available for public review and comment 
this calendar year. 

I. Action Item: Extension of the Tualatin River Basin TMDL Compliance Order 
Andy Schaedel, Water Quality Manager, and Rob Burkhart, Tualatin Basin Coordinator, presented this 
item. After explaining the reasons for the extension of the Tualatin River basin TMDL compliance order, 
staff opened the discussion for questions from the Commission. 

In answer to a question concerning new data about phosphorous, staff responded that the lower river is 
currently achieving the pH standard during good flow conditions. Phosphorus concentrations are lower 
but still above the TMDLs. Recent data gathered by U.S. Geological Survey and the Oregon Graduate 
Center is showing that concentrations in deeper groundwater is higher than expected. The Department is 
proposing to adjust the phosphorus TMDLs upward to background levels. A temperature TMDL is also 
being developed. 

Although it will be a tight time frame to complete the TMDLs, given the complexity of TMDLs for the basin, 
it is doable within the seven month timeline. The Tualatin TMDL is behind schedule, for the commitment 
given EPA (which was 1999), but is not considered late until one year after the due date shown. The 
extension does not include any tasks that were to be completed earlier. The tasks to be completed under 
the extension are all ongoing tasks. The Department will come back to the EQC to address compliance 
elements once the TMDLs are finalized. 

Chair Eden indicated this order has been extended several times and asked that this be the final request 
for an extension. Commissioner Reeve made a motion to approve the extension. Commissioner 
Malarkey seconded the motion and it carried with four "yes" votes. 
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J. Informational Item: DEQ Budget Update 
Andy Ginsburg, Air Quality Administrator, and Mike Llewelyn, Water Quality Administrator, updated the 
Commission on the proposed packages they will be presenting from their respective sections in DEQ's 
budget proposal to the legislature. 

K. Action Item: Permit Revocation Request Related to the Umatilla Chemical 
Agent Disposal Facility (UMCDCF) 

(A videotape and written transcript of Agenda Item K are available upon request from DEQ's Hermiston 
office.) 

Wayne C. Thomas, DEQ's Chemical Demilitarization Program Administrator, and Larry Edelman, 
Assistant Attorney General, provided the Commission with a background on the UMCDF Permit 
Revocation Request made by G.A.S.P., et al. ("Petitioners"). The Department received a letter in 
December, 1998 from the Petitioners that was not, at the time, interpreted by the Department as a 
request for revocation of the UMCDF Hazardous Waste Storage and Treatment Permit ("HW Permit," 
ORO 000 009 431). During a hearing before the Multnomah County Circuit in June, 1999 the Department 
agreed to treat the December, 1998 letter as a request for revocation and proceed accordingly. 

Mr. Edelman provided the Commission with a discussion of the legal nature of today's proceeding and 
emphasized this was not a request for "reconsideration," but a request for "revocation." He explained the 
distinction between the two and discussed the specific criteria that must be met in order for the 
Commission to make a decision to revoke or to modify the UMCDF HW Permit, as laid out in a 
memorandum to the Commission dated August 4, 1999 (Attachment C of the Staff Report). Mr. Edelman 
also discussed the Commission's and the Permittee's options concerning contested case proceedings in 
the event the Commission decided to revoke or modify the HW Permit. Mr. Edelman pointed out that the 
Commission has broad discretion in applying the criteria. 

The Petitioners, represented by Karyn Jones, President of G.A.S.P., and Richard Condit, Counsel for the 
Petitioners (participating by telephone), then provided oral testimony. Mr. Condit provided information to 
the Commission about an incident involving the confirmed release of chemical agent on May 8 from the 
stack of the Tooele, Utah Chemical Agent Disposal Facility (TOCDF). Mr. Condit pointed out the release 
as confirmation of what the Petitioners have maintained: "Smokestack technology of this nature is bound 
to have releases of the chemicals or materials being burned as well as the other byproducts of such 
burning, such as dioxin, PCBs, heavy metals and a host of other nasty compounds." He also discussed 
the "Dioxin Reassessment" being prepared by EPA and the latest draft of the Dioxin Reassessment 
"confirms that the current body burden of dioxin in the general population are at or near levels that could 
cause some adverse effects." The Petitioners believe the UMCDF will contaminate the agricultural lands 
around the Depot and put sensitive human populations at risk. 

Representatives of the Permittees then testified before the Commission. Present on behalf of the 
Permittees were Lieutenant Colonel (LTC) Timothy Connelly, Judge Advocate General; Stephen DePew, 
interim UMCDF Project Manager for the Army's Program Manager for Chemical Stockpile Disposal; Loren 
Sharp, UMCDF Project Manager for Raytheon Demilitarization Company; and L TC Thomas Woloszyn, 
Commander of the Umatilla Chemical Depot. L TC Connelly stated the Army agreed with the legal 
analysis presented by the Oregon Attorney General's office, and the Army "generally concurred" with the 
Department's Staff Report. L TC Connelly said the Army was still reviewing the Petitioners' comments 
(which were received on May 17), and Attachment X to the Staff Report. Attachment X included a copy of 
the "Facility Start-up Checklist" that was prepared by the Department, but the narrative discussing 
Attachment X was inadvertently left out of the Staff Report. A correction to Page 57 the Staff Report was 
distributed just prior to the beginning of this meeting. 

Mr. DePew reiterated the Army's commitment to its "foremost goal"-the "safe and environmentally 
sound operation" of UMCDF. Mr. Sharp discussed the procedures Raytheon has put in place in 
response to recommendations from various agencies to preclude further problems in responding to 
incidents at the construction site similar to the worker exposure incident that occurred in September, 
1999. Mr. Sharp told the Commission Raytheon has now installed a public address system in the 
Munitions Demilitarization Building, acquired additional cell phones and pagers, identified and 
established additional evacuation routes, increased training sessions for workers, conducted emergency 
drills, and entered into agreements with various on-and off-post medical resources. 
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L TC Woloszyn also discussed the improvements that have been put in place at the Depot in the 
aftermath of the September incident. The Memorandums of Agreement have been put in place, 
communication systems have been improved, a public awareness program has been initiated, and 
numerous drills and exercises have been conducted. In response to a question from Commissioner 
Van Vliet, Mr. Sharp explained that the purchase of Raytheon by Morrison-Knudsen would not be 
finalized until about mid-June. 

Commissioner Reeve requested the Permittees and the Department provide the Commission, the 
public, and the Petitioners with a full report on the May 8 chemical agent release at the Tooele facility. 
Commissioner Eden emphasized the need for the Commission to get all available information about the 
May 8 Tooele incident, and also requested additional information be provided about the EPA's Dioxin 
Reassessment as soon as it was available. 

Wayne C. Thomas, accompanied by Sue Oliver, Senior Hazardous Waste Specialist with the 
Department's Chemical Demilitarization Program, then presented the staff report. Mr. Thomas 
explained how the staff report was organized and the methodology used by the Department in reviewing 
all of the information. The Department examined all of the legal documents submitted during 
proceedings from G.A.S.P., et al. v. EQC, et al., public comments received during two public comment 
periods, and Department records. Each document was then reviewed more closely and assessed 
whether or not it supported the Petitioners' argument on any given issue. 

Ms. Oliver then presented the Department's staff report by reviewing each section. 

Pollution Abatement Svstem Carbon Filter System CPFSl: Many of the issues related to the PFS had 
already been reviewed by the Commission and discussed at previous meetings. In November, 1999 the 
Commission concurred with the Department's recommendation that the PFS be retained in the UMCDF 
design. The Department's review in this staff report was limited mainly to a document submitted by the 
Oregon Clearinghouse for Pollution Reduction, which was responding to documents related to the 
November, 1999 proceeding. The Department concluded the comments did not provide a basis for 
revisiting the decision made by the Commission last November. 

Dioxin Issues: The Department reviewed approximately 33 documents related to dioxin, health effects of 
dioxin, and emissions of dioxin and dioxin-like compounds from incinerators. Most of the issues being 
brought forth by the Petitioners had been previously considered by the Department and the Commission, 
and had also been argued extensively during legal proceedings in Utah. Commissioner Reeve had 
several questions related to the distinctions between EPA's Human Health Risk Assessment Protocol and 
the Dioxin Reassessment, and how the Department would use that information. Ms. Oliver explained that 
EPA's Dioxin Reassessment has not been released yet; but the Department will use the most recent 
guidance available when the UMCDF Post Trial Burn Health Risk Assessment is conducted. The 
Department concluded the information did not provide a basis for unilateral modification or revocation of 
the UMCDF HW Permit. 

Acute Toxicitv/Chronic Health Effects of Low Level Exposures To Chemical Warfare Agents: The 
Department reviewed approximately 30 documents related to the effects of low level exposures to 
chemical agent, including numerous documents related to the Gulf War Syndrome. The Department 
does not believe there will be any health effects from the operation of UMCDF, an opinion also held by 
both the National Research Council and the Centers for Disease Control. No health effects have been 
observed at any of the workers at the Johnston Atoll facility, which has been in operation for over 10 
years. The Department knows the toxicity of chemical warfare agents is being reviewed and will continue 
to monitor advances in research for potential applications at UMCDF. The Department concluded there 
was no basis for unilateral modification or revocation of the UMCDF HW Permit. 

Human Health Risk Assessments: Approximately 20 documents related to Human Health Risk 
Assessments were reviewed by the Department. The vast majority of the information submitted related to 
risk assessments that had been previously reviewed and discussed by the Commission. The risk 
assessment guidance is always changing, and the Department will use the most current information 
available when the next UMCDF risk assessment is conducted. The Department concluded the results of 
the 1996 Risk Assessment are still valid, and the information provided did not provide a basis for 
unilateral modification or revocation. 

Incineration Vs. Alternative Technologies: The Department reviewed approximately 21 documents related 
to the availability of alternatives to incineration for destruction of the chemical weapons stockpile at the 
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Umatilla Chemical Depot. The Department does not believe there is an alternative "ready to go" to 
replace incineration and concluded there was not a basis for unilateral modification or revocation. 

Risk of Storage vs. Risk of Incineration: The results of the "Quantitative Risk Assessment" (QRA) 
conducted by the Army to assess the risks of catastrophic events at the Umatilla Chemical Depot were 
discussed. The Petitioners had argued that the Department and the Commission "improperly relied upon" 
the QRA in concluding that the risk of storage far outweighed the risk of incineration. A "Phase 2" ORA is 
being conducted that will include more site-specific information. Ms. Oliver also discussed the difficulties 
of "re-configuring" the munitions as a means of reducing risk. The Department concluded the risk of 
storage outweighs the risk of incineration, and the information provided did not provide a basis for 
unilateral modification or revocation. 

The Commission asked several questions about the M-55 rockets and the processing difficulties that are 
being encountered at the Tooele facility. Ms. Oliver explained that rocket processing at Tooele has been 
slowed because the facility is unable to drain the rockets due to gelled or crystallized agent. To stay 
within the permitted agent feed rate to the Deactivation Furnace the Tooele facility must dramatically 
lower the rocket feed rate when the rockets cannot be fully drained of chemical agent. The Umatilla 
facility will be able to use the experience gained at Tooele to devise a methodology for handling rockets 
with gelled or crystallized agent. 

Performance Of The Tooele Chemical Agent Disposal Facility (TOCDF): The Department reviewed the 
information submitted by the Petitioners and other commenters related to the performance of TOCDF. 
The Department reviewed numerous transcripts of depositions and testimony during various legal 
proceedings in Utah, both with the federal court and the Utah Solid and Hazardous Waste Board. Also 
reviewed were recent "whistleblower" allegations, issues related to cracking in the concrete, failure of the 
Agent quantification System, numerous incident reports involving agent releases and/or worker 
exposures, and reports by various agencies on TOCDF's safety and environmental performance. The 
Commissioners asked several questions related to the PCB trial bum at TOCDF. The Department 
concluded the operational history of Tooele does not provide a basis for unilateral modification or 
revocation of the Umatilla permit. The Department will continue to monitor what happens there and apply 
any lessons learned that we can to this facility. 

Treatment of Secondarv Wastes: Most of the documents the Department reviewed on the secondary 
waste issue were related to the dunnage incinerator and the brine reduction area, and whether the Army 
intended to operate these two units at Umatilla. The Commission has been actively involved with the 
issues surrounding the treatment and disposal of secondary wastes at Umatilla, and the Department is 
participating in an "Integrated Process Team" formed by the Army to address secondary waste at 
Umatilla. The Department concluded that the information related to the treatment of secondary waste did 
not provide a basis for unilateral modification or revocation of the Umatilla permit. The Commission 
asked several questions related to whether there was progress being made and when the dunnage 
incinerator permit modification request was anticipated. 

Emergency Preparedness and the September. 1999 Industrial Exposure Incident At UMCDF: The 
Department reviewed the testimony of the Petitioners given before the Commission in November, which 
focused on the September, 1999 exposure incident at UMCDF. Although this incident did not involve 
chemical agents, the Department concurred with the Petitioners that there were significant failures on the 
part of Permittees in responding to the incident, but did not agree that the incident provided a basis for 
unilateral modification or revocation of the HW Permit. 

The Department also reviewed a "Dispersion Modeling" report submitted by the Oregon Clearinghouse 
for Pollution Reduction, but concluded that the model was suited more for emergency response planning 
than for the kind of modeling the Department requires for assessment of health and ecological risks. The 
Commission had several questions related to the different types of models used for emergency planning 
purposes. Mr. Thomas explained the use of the "D2PC" model that the Army currently uses for modeling 
catastrophic releases. 

The Department shares the public's concern about the secondary waste issues and the response by the 
Permittees to the September incident at UMCDF. The Department strives to be responsive to public 
comments, and the UMCDF HW Permit contains numerous permit conditions that were put in place in 
direct response to public concerns. The Department has developed a checklist of items the Permittees 
will need to complete prior to facility start-up, and the Department has every intention of engaging the 
public in that process. 

11 



Ms. Jones and Mr. Condit then reiterated their concerns about the need to consider alternative 
technologies and the potential impacts on the agribusiness in Umatilla and Morrow counties. Mr. Condit 
discussed the potential health effects of low level agent exposures and encouraged the Commission and 
the Department to further consider that an incinerator cannot destroy 100% of the waste feed. Mr. Condit 
also urged the Commission to consider again the non-cancer health effects of dioxin exposure, and re
iterated that TOCDF has had numerous alarms and agent releases. Mr. Condit reviewed the progress of 
the alternative technology development and emphasized the Army's baseline incineration technology, as 
evidenced by all the problems encountered at both Tooele and Johnston Atoll, does not seem very 
"mature" either. 

L TC Connelly then spoke briefly to the Commission to clarify several points that were raised during the 
presentation of the staff report and the statement by Mr. Condit. L TC Connelly stated the Army is 
continuing to gather information about the May 8, 2000 stack release at TOCDF and it may be a better or 
worse incident than the Commission has read in the press. L TC Connelly also stated the EQC should 
consider the decisions reached by other jurisdictions, but must reach it's own independent judgement for 
the issue before the Commission. Mr. Steve DePew and Mr. Drew Lyle responded to questions from 
Commissioners Van Vliet and Reeve concerning M-55 rocket agent jelling and the procedures for DAAMs 
sampling. 

The Commission began a discussion about the record and whether a briefing paper received from the 
Petitioners two days before the May 18, 2000 meeting should be made part of the record. Legal Counsel 
advised the Commission that they had three options: allow the material into the record; do not make the 
material part of the record, or open the record for another comment period. Following discussion the 
Commission unanimously agreed to make the material part of the record. No motion was introduced and 
a vote was not taken. 

The Commission then considered how to proceed with the request for revocation or modification of the 
permit. Chair Eden presented three options; vote on the motion, deliberate and hold over on a vote to the 
next meeting; or deliberate and have each Commissioner express an opinion on which way they would 
vote. The third option was selected in order to allow Commissioners additional time to consider the 
voluminous amount of information and for Commissioner Bennett to be present at the July meeting when 
a vote may be taken. 

Each Commissioner, in ascending order of seniority, expressed their opinion on how they would vote. 
The four Commissioners present unanimously opined that the record does not support revocation or 
modification of the permit and the decision issued in February 1997 remains valid. Commissioner 
Malarkey stated she had reviewed all the materials and concluded the record did not support revocation 
or modification. Commissioner Reeve stated his support for the permit decision should not be interpreted 
as a decision to allow the facility to start burning. He went on to say that the decision to start the facility 
will need further review and analysis using the Department's Checklist. Commissioner Van Vliet 
expressed a concern about the risk assessment and the need to be vigilant in addressing the public 
concerns and fears about dioxin. Chair Eden warned the Army that alternate technologies are being 
developed and delays in the Umatilla project could cause a problem for the Army if the alternate 
technologies became available. Chair Eden also expressed a concern about the dunnage incinerator and 
the secondary waste issue. In summation, Chair Eden concluded the record does not support a motion 
for revoc.ation or modification of the permit. Department staff and counsel were directed by the 
Commission to prepare a draft order for the July meeting. 

Public Comment on Agenda Item K: There was no public comment on this agenda item. 

There being no further business, the meeting was adjourned at 3:55 p.m. 
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Approved __ 
Approved with Corrections __ 

Minutes are not final until approved by the EQC 

Environmental Quality Commission 
Minutes of the Two Hundred and Eighty-Fifth Meeting 

July 13-14, 2000 
Regular Meeting 

On July 13, 2000, the Environmental Quality Commission (EQC) traveled to Tillamook, Oregon to view 
several sites in the Tillamook Basin. In the evening the Commission had dinner with local officials at the 
Cedar Bay Restaurant. The regular meeting of the EQC was held on July 14, 2000, at the Department of 
Forestry Building, 4907 E Third Street, Tillamook, Oregon. The following Environmental Quality 
Commission members were present: 

Melinda Eden, Chair 
Harvey Bennett, Member 
Tony Van Vliet, Member 

Mark Reeve, Member 
Deirdre Malarkey, Member 

Also present were Larry Knudsen, Larry Edelman, and Michael Huston (by phone), Assistant Attorneys 
General, Oregon Department of Justice (DOJ); Langdon Marsh, Director, Department of Environmental 
Quality; and other staff from DEQ. 

Note: The Staff reports presented at this meeting, which contain the Department's recommendations, are 
on file in the Office of the Director, 811 SW Sixth Avenue, Portland, Oregon 97204. Written material 
submitted at this meeting is made a part of the record and is on file at the above address. These written 
materials are incorporated in the minutes of the meeting by reference. 

Chair Eden called the meeting to order at 8:35 a.m. on Friday, July 14. 

I. Action Item: Permit Revocation Request Related to the Umatilla Chemical 
Agent Disposal Facility (UMCDCF) 

The Permit Revocation Request related to the Umatilla Chemical Agent Disposal Facility (UMCDF) was 
discussed by the Commission on May 18, 2000. The Department recommended the Request for 
Revocation be denied. Because of the absence of Commissioner Bennett, the action on this item was 
delayed until this meeting. Wayne C. Thomas, Chemical Demilitarization Program Manager, and Larry 
Edelman, Assistant Attorney General, Department of Justice, presented the Draft "Order Denying 
Request for Permit Revocation" to the Commission. There was a brief discussion and confirmation that 
Commissioner Bennett had reviewed the material from the May 18 meeting (including a complete 
videotape) and was prepared to participate in the vote. Commissioner Van Vliet made a motion to deny 
the Request for Revocation. The motion was seconded by Commissioner Malarkey and it carried with 
five "yes" votes. 

J. Informational Item: Update on the May Incident at the Chemical Depot at 
Tooele, Utah 

Wayne C. Thomas, Chemical Demilitarization Program Manager, made an introductory statement and 
described the incident reports the Department had reviewed and sent to the Commission. Sue Oliver, 
Senior Hazardous Waste Specialist, briefed the Commission on an incident that occurred May 8-9, 2000 
at the Tooele Chemical Agent Disposal Facility (TOCDF) in Utah. 
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At approximately 4:00 p.m. on May 8, 2000 a gate in a feed chute from an Explosive Containment Room 
(ECR) to the Deactivation Furnace System jammed and halted munitions processing at TOCDF. By 
approximately 8:00 p.m. a crew in protective clothing had entered the highly contaminated (GB nerve 
agent) ECR and freed the gate. The operators on duty that evening were not able to bring the furnace 
back to normal operating conditions and through a series of errors, oversights, and miscommunication, 
the evening culminated in two detectable releases of chemical agent vapor from the stack of the facility 
(one at approximately 11 :30 p.m. and another about half past midnight). There are numerous ongoing 
investigations into the incident. 

The Department did not consider the event a failure of the baseline incineration technology, but a failure 
in management, procedures, and training. DEQ is concerned about the apparent failure of the Army's 
"Programmatic Lessons Learned" Program; the high rate of "false positives" from the chemical agent 
alarms that led the TOCDF operators to discount the monitor alarms (even in the face of confirming 
evidence that the alarm was valid); the lack of program integration in the Army's chemical demilitarization 
program; and the failure to notify the off-post emergency response community until four hours after the 
first release. 

The Department has written a letter to Mr. James Bacon, the U.S. Army Program Manager for Chemical 
Demilitarization, and requested a response by September 11, 2000. The primary question posed to Mr. 
Bacon was "Who is responsible for the integration of all operations at Demilitarization facilities and what 
assurances do the citizens of Oregon have that the lessons learned from this event and any previous 
events will be applied to Umatilla?" Mr. Bacon was also asked to explain how the various 
recommendations in the reports would be implemented at Umatilla. 

The Commission directed the Department to return to the September Commission meeting to report on 
the Army's response to the letter and to update the Commission concerning ongoing investigations of the 
incident. 

A. Rule Adoption: Rule Revisions Regarding Contested Case Hearings and 
Public Records 

Susan Greco, Rules Coordinator, presented the proposed rule changes to the Commission. The rules 
effect four different areas of the Department's rules. First it adopts permanently temporary changes made 
in February. Included in the temporary changes was the adoption of the most recent changes to the 
Attorney General's Model Rules and the Attorney General's Hearing Panel rules. Under the Hearing 
Panel Rules, the Department has no discretion to change these rules except where the Rules specifically 
allow those changes. The Department has, in five instances, adopted its own rules or limited the 
availability of procedures under the Hearing Panel Rules. These include defining the methods of service 
of documents as being either mail or personal delivery; defining what needs to be included in an answer; 
not allowing special procedures such as immediate review and motions for ruling of legal issues; limiting 
public attendance at contested case hearings, and providing the procedures for review by the 
Environmental Quality Commission. This rulemaking also makes one minor housekeeping change to 
Division 012. Also it makes various housekeeping changes to the public record rules of the Department. 
Among these changes includes an increase in the amount the Department will charge for hourly staff time 
- from $18.00 to $30.00 and $26.00 to $40.00. This increase reflects the increase in costs since the 
rules were adopted in 1994. 

A motion was made by Commissioner Malarkey to adopt the rule amendments contained in Attachment A 
of the staff report. Commissioner Van Vliet seconded the motion and it carried with five "yes" votes. 

H. Consideration of Tax Credits 
Maggie Vandehey, Tax Credit Coordinator; Helen Lottridge, Management Services Division 
Administrator; and Michael Huston, Assistant Attorney General (by phone); presented Tax Credit 
Application 4570 (Willamette Industries). A transcript of the discussion of this tax credit is attached. 
Commissioner Van Vliet abstained from discussion of this tax credit due to a conflict of interest. 

A motion was made by Commissioner Bennett to deny the tax credit. It was seconded by Commissioner 
Malarkey and carried with four "yes" votes. Commissioner Van Vliet abstained. 

Ms. Vandehey presented nine additional tax credits and noted no outstanding issued. 
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APPROVALS 
Commissioner Bennett asked for clarification on the claimed facility on application 5363. He noted the 
Facility Identification only listed collection containers but a truck was discussed in the report. Ms. 
Vandehey said the truck serviced the containers. She did not know if the inclusion of the truck was 
correct and asked that the application be removed from the agenda for the reviewer to clarify the 
description of the facility. 

Commissioner Malarkey moved for the approval of the above tax credit applications minus application 
5363. Commissioner Van Vliet seconded the motion. The vote carried with five "yes" votes. 

TRANSFER 
Miller's Sanitary Service, Inc. requested the transfer of Certificate 4063 issued on December 11, 1998 be 
transferred from Miller's Sanitary Service, Inc. to USA Waste of Oregon, Inc. 

Commissioner Bennett moved approval of the transfer. Commissioner Malarkey seconded the motion 
and it carried with five "yes" votes. 

Ms. Vandehey, as directed by the Commission. included a draft discussion topic on Deadline for Filing. 
She said she would be publishing the document, posting it on the website and providing it to Associated 
Oregon Industries for inclusion in a letter to their members. Chair Eden asked about the status of a 
premier. Ms. Vandehey noted the draft topic on Deadline for Filing as being part of that premier. Chair 
Eden indicated she was not hoping for separate documents but an abbreviated and comprehensive 
pamphlet or booklet. A Commission document rather than an applicant document would be a great 
service to the Commission. 

Public Comment: There was no public comment 

B. Rule Adoption: Adoption of Federal Hazardous Waste Regulations 
Effective Through April 12, 2000 

Mary Wahl, Waste Prevention and Management (WPM) Division Administrator, Anne Price, Hazardous 
Waste Policy and Program Development Manager, and Gary Calaba, WPM staff, presented this item. 
These federal rules regulate hazardous waste combustors; facilitate hazardous waste cleanups; clarify or 
technically change existing universal waste rules, organic air emission standards and land disposal 
restrictions; and allow metal bearing sludge to be accumulated for recycling. 

Because of a comment received, the proposed changes to the toxics use reporting schedule were 
withdrawn, but would be reconsidered should opportunities for streamlining the toxic use reduction 
reporting schedule arise. All other comments dealt with the decision not to adopt the federal rule. 
excluding dredged materials from the definition of hazardous waste. The decision was based on the 
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desire to maintain flexibility to apply the regulations, if needed; and the Department is still evaluating the 
best way to holistically manage hazardous dredged materials, and eliminating the application of the 
hazardous waste regulations to dredged materials would be premature. 

Commissioners requested clarification on how Washington state's implementation of the dredged 
materials exclusion will affect Oregon; and why EPA was excluding from hazardous waste regulation 
landfill leachate containing hazardous petroleum refining wastes. Washington state's adoption of EPA's 
dredged materials exclusion from the definition of hazardous waste should not affect Oregon, but that 
DEQ will talk to Washington state to determine exactly how they are implementing the exclusion. 
Concerning the [temporary] exclusion from the definition of hazardous waste landfill leachate derived from 
previously disposed petroleum refining wastes that are now defined as "hazardous waste," it was 
explained that such wastes may still be characteristically hazardous. The exclusion is only for leachate 
being managed under the Clean Water Act, and after February 13, 2001, the federal program no longer 
will allow the leachate to be placed on the land or managed in surface impoundments. 

Commissioner Bennett moved the adoption of rules. Commissioner Van Vliet seconded the motion and it 
carried with five "yes" votes. 

C. Rule Adoption: Amend Environmental Cleanup Rules Regarding "Hot 
Spots" and Use of Excavation and Off-site Disposal as Remedy 

Paul Slyman, Environmental Cleanup Division Administrator, and Brooks Koenig, Senior Policy Analyst, 
presented this agenda item. The rule amendments were required by a rule change to ORS 465.315 (HB 
3616 signed into law as Chapter 740). The rules went through numerous drafts and were reviewed and 
approved by the Environmental Cleanup Advisory Committee in March, 2000. There were no public 
comments received, and no one attended the public hearing. 

Commissioner Malarkey expressed some concern about the threat to water resources if the rule 
amendments were adopted. It was explained that these rules applied to soil hot spots and if 
contamination reached water resources and adversely affected the beneficial use, the existing rules 
preferring treatment of water hot spots would still be in place. 

When asked about the "higher cost threshold," staff explained there was no formula for determining the 
higher cost threshold. All remedies go through a number of balancing factors (effectiveness, reliability, 
implementability, implementation risk, and cost reasonableness) so one compares remedies against other 
remedies. With the new rules, excavation and off-site disposal is no longer at a disadvantage when cost 
is compared to treatment, but does have an advantage when compared to engineering or institutional 
controls. 

Commissioner Bennett moved that the Commissiori adopt the amended rules as presented in Agenda 
Item C. The motion was seconded by Commissioner Malarkey and carried with five "yes" votes. 

D. Rule Adoption: Adoption of National Emission Standards for Hazardous 
Air Pollutants (NESHAPS) 

Jerry Ebersole, Air Quality (AQ) Program Development Section, provided a summary of the proposed 
rulemaking. This rulemking updates Oregon rules to adopt revisions to NESHAPs that are already in 
Oregon rules, and to adopt 18 new NESHAPs. This rulemaking did not require an advisory committee 
since it is a straight adoption by reference. These standards apply to sources whether the EQC adopts 
them or not. Adoption simple transfers implementation from EPA to DEQ. 

One of the new NESHAPs, for Hazardous Waste Combustors, will apply to the Umatilla Chemical Agent 
Disposal Facility (UMCDCF). This NESHAP is somewhat unique since it has cross media implications -
the NESHAP overlaps with Umatilla's Resource Conservation and Recovery Act (RCRA) requirements. 
The Department's Eastern Region AQ and RCRA staff have been meeting regularly over the past year to 
coordinate the NESHAP and RCRA permitting issues as they relate to the Depot. Umatilla will not have 
to change the control equipment or physical design of the plan to comply. The remaining new NESHAPs _ 
will affect only 2 sources; Ash Grove Cement, and Simpson Timber. 
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A motion was made by Commissioner Van Vliet to approve the rules as presented in the staff report. The 
motion was seconded by Commissioner Malarkey and carried with five "yes" votes. 

E. Rule Adoption: Low Income Waiver from Enhanced Emission Test 
Ted Kotsakis, Manager of the Vehicle Inspection Program, and Jerry Coffer, Environmental Engineer, 
presented this item. This rule adoption makes permanent the low-income waiver program. The old rule 
expired in February, 2000 and in February, 2000 the Commission granted an emergency extension for six 
months. The impact of the low-income waiver on emissions reduction is negligible. The new rule differs 
from the old rule in that the new rule allows a customer to get the waiver more than one time, and the new 
rule requires proof of ownership and income. Commissioner Reeve asked if once the vehicle was waived 
from the enhanced test was it always waived from the enhanced test Staff indicated the waiver was for 
the registration period only. Commissioner Bennett had two comments. The first was a question about 
the language that the Vehicle Inspection Program may revoke a waiver if the information provided was 
fraudulent. He wanted to know if it should not be will revoke. The second comment was over the 
language in the waiver rule, which states that "if the Department approves the waiver, the owner must 
pass the basic motor vehicle emissions test." He asked if it was the owner or the vehicle that was to be 
tested. Legal council stated that the customer may not know that the information they provide is 
fraudulent, therefore, we need to use the word may. Council also stated that the language of the rule 
could be changed to read " ... the owner's vehicle must pass". 

Commissioner Van Vliet moved the adoption of the rule with the one correction. Commissioner Malarkey 
seconded the motion and it carried with five "yes" votes. 

F. Rule Adoption: Revisions to On-site Innovative Technology Rules 
Ed Woods, On-site Manager, Larry Edelman and Larry Knudsen, Assistant Attorneys General, all 
addressed the EQC regarding this agenda item. 

On the Department's recommendation, a motion was made by Commissioner Bennett for the EQC to 
reopened the public comment period until July 31, 2000 because comments received after the public 
comment period revealed potential weaknesses in the modifications made in response to comments. The 
additional comment period will allow additional comment on the specific changes recommended. 
Commissioner Reeve seconded the motion and it passed with five "yes" votes. A follow-up phone 
meeting of the EQC will be needed prior to August 27, 2000 when the temporary rule expires. 

G. Informational Item: Public Participation Procedures for Permit Decisions 
Susan Greco, Rules Coordinator, presented an information item on some upcoming rule changes. In 
1998 the Department created an internal work group to address concerns regarding the Department's 
process of public participation in permitting decisions. The work group developed a system of categories 
that provide increased public participation depending on the anticipated level of public concern, potential 
environmental harm and legal requirements. The Department will be presenting the rule changes to the 
Commission at its September meeting for adoption. 

In addition to the discussion of the category process, the Commission was also informed of various other 
projects the Department is undertaking to improve its public participation process for permits. Included in 
these are the revising of the Public Notice and Involvement Guide, creating of templates for public 
notices, a pamphlet for the public on effective public comments and more information on our processes 
on the webpage. 

K. Commissioners' Reports 
Commissioner Malarkey reported on attending the Educational Committee of the Oregon Water 
Enhancement Board (OWEB) and showed the Commission the newly published Water Restoration 
Initiative (WRI) report. The Department will see that all Commissioners receive a copy of this report. 

Chair Eden indicated her husband was on the SB1010 Committee and then reported on the last meeting 
of the Executive Review Panel regarding the Umatilla Chemical Depot. 

L. Director's Report 
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The Environmental Protection Agency (EPA) will propose to place a 6-mile stretch of the Willamette River 
between Sauvie Island and Swan Island, referred to as Portland Harbor, on the National Priority List, 
commonly known as Superfund. EPA received Governor Kitzhaber's concurrence letter this month and 
the proposed listing is expected to appear in the July 27 Federal Register. The letter included a 
statement of principles outlining how EPA and DEQ will cooperate in managing the cleanup jointly. The 
Governor's letter and press release, and the statement of principles are attached. 

Ranchers Daryl and Barbara Hawes, the Baker County Farm Bureau and the Baker County Livestock 
Association filed suit against the Department, EQC and Oregon Department of Agriculture for asserting 
authority over waterbodies listed as impaired for non-point sources of pollution. The plaintiffs are also 
requesting the court issue a decree restraining and enjoining the defendants from imposing and 
implementing TMDLs and derivative plans on streams and segments of streams that are water quality 
limited solely due to non-point sources of pollution such as farming, grazing and logging. The judge 
issued an order denying the Hawes' motion to remand this case back to Baker County Circuit Court. 

The Sierra Club joined Jack Churchill in requesting the court enter an order and decree that finds EPA in 
violation of a 1987 consent decree requiring EPA to ensure that Oregon complete a certain number of 
TMDLs. They also requested the court to issue an order compelling EPA to issue TMDLs for Oregon's 
identified polluted waters within six months. The parties in a related case, NWEA v. Browner, have 
reached an agreement that is generally consistent with Oregon's schedule for completing TMDLs. A 
proposed consent order has been submitted to Judge Michael Hogan. Oral arguments in the Churchill 
case occurred on July 5 before Judge Hogan. 

On May 3, 2000, the EPA approved the Upper Grande Ronde Subbasin TMDL. This TMDL as approved 
includes 73 streams and stream segments in the Upper Grande Ronde listed as water quality impaired for 
temperature, nutrients, dissolved oxygen, pH, aquatic weeds and algae, and sedimentation. In addition, 
the Grande Ronde Water Quality Committee adopted the Upper Grande Ronde River Subbasin Water 
Quality Management Plan as the strategy for reducing water pollution to the level of the TMDL. 

Much concern remains over EPA's intent to promulgate the proposed national TMDL regulations. 
Congress attached a rider to an emergency-spending bill that the Clinton Administration very much wants 
to sign. The rider prohibits the spending of any money to implement the new TMDL regulations until the 
2002 federal fiscal year. It is reported that the President has asked EPA to have the rules ready for 
adoption prior to the July 13 bill signing deadline. If the rules are implemented before that, the rider would 
not apply. 

The State of Oregon continues to support the heart of the regulations that were the result of a multi-year 
stakeholders group's work. Regardless of the outcome, DEQ will continue to proceed with completing 
TMDLs that include Water Quality Management Plans. 

There being no further business, the meeting was adjourned at 2:55 p.m. 
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CHAIRMAN EDEN: Calling for the Willamette item, which 

is part of Agenda Item H. But we're going to do this first 

before we do the rest. 

The way I thought we would proceed on this would 

be to have the Staff make its presentation and then ask the 

Willamette representatives to come to the table to make 

whatever presentation you would like to within a reasonable 

time limit. We do have your stack of information here that 

was provided to everyone, and then any discussion. 

So do we have Mr. Huston on the phone? 

MS. VANDEHEY: No, he is not on the phone yet. They're 

still trying to get him through, so if we could wait a 

minute -- either that, or I can go ahead. 

CHAIRMAN EDEN: Well, how long do you think it would 

take us to do the rest of the tax credits? 

MS. VANDEHEY: The rest of the tax credits? They're 

very straightforward. They're very few. They're 

underground storage tanks, along with --

CHAIRMAN EDEN: Well, why don't we go ahead and do 

that, with my apologies. 

MS. LOTTRIDGE: He's dialing in now. Michael is 

dialing in now. 

CHAIRMAN EDEN: Oh, well, let's take 30 seconds. If we 



don't have him in 30 seconds, we'll have to get some work 

done. 

MS. VANDEHEY: Okay. Before us we have -- Michael? 

I'm putting you on hold. I'm putting you on the 

speakerphone now. Okay, thank you. 

Michael? 

MR. HUSTON: Yeah. 

MS. VANDEHEY: Okay. We're going to do the other tax 

credits right now. 

CHAIRMAN EDEN: Actually, no, we're not. 

MS. VANDEHEY: Oh, no, we're not. 

CHAIRMAN EDEN: As long we've got him on the phone, 

let's go ahead and do them now. 

MS. VANDEHEY: Okay, we're not. 

CHAIRMAN EDEN: We were waiting for you. 

MR. HUSTON: Waiting for me? 

CHAIRMAN EDEN: Yes. Can you 

MR. HUSTON: Well, Madam Chair. 

CHAIRMAN EDEN: Can you hear us pretty well? 

MR. HUSTON: If it's a little louder -- I can hear you. 

I hear Maggie real well. 

MS. VANDEHEY: Thank you. Good morning, Madam Chair, 

Commissioners. To my left is Helen Lottridge, the 

Management Services Division Administrator. To my right is 

Michael Huston, Counsel, and today we're bringing before you 
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Willamette Industries Application Number 4570. It's 

presented in Agenda Item H. It's an addendum. And for your 

clarification, Application 4570 is a Pollution Control 

Facility Tax Credit Application. 

This application has been part of EQC agenda, 

five times over the past four years. It was removed from 

consideration on four of those occasions. On December 20th, 

1999, Willamette Industries did take the opportunity to 

present testimony before the Commission. The minutes to 

that meeting are provided in the Addendum at the back. 

Miller Nash's attorneys -- or Miller Nash, attorneys for 

Willamette Industries, also provided evidence with their 

letter to the Commission dated June 23rct, 2000, and it's in 

the black binder. 

For these reasons, I'll be brief rather than 

comprehensive in my presentation of the application. 

The claimed facility is East Multnomah Recycling. 

Willamette Industries is the owner of the claimed facility. 

East Multnomah Recycling was designed and built by 

Willamette for the purpose of leasing to its tenant, Far 

West Fibers. East Multnomah Recycling is very valuable in 

Oregon because of the amount of solid waste that it 

processes, about 400,000 tons of solid waste, such as 

corrugated cardboard, newspaper, mixed wastepaper, and 

high-grade office paper. This was from quotes from Jim Aden 
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of Willamette Industries for the years between 1994 and 

1999. 

Also, it processes about -- processes about 10 

percent of all waste recycling in the Portland metropolitan 

area. As far as eligibility, the claimed facility includes 

land, a building, machinery, and equipment as allowed by 

law. The sole purpose of the eligible components is to 

prevent control, reduce -- or reduce a substantial quantity 

of solid waste. And for the final eligibility criteria, the 

pollution control is accomplished by a material recovery 

process. 

This next part is particularly difficult, 

especially considering the important reduction in the amount 

of solid waste and that a $2.8 million certified facility 

cost is at stake. It's difficult and it's unfortunate, that 

the only outstanding issues of this facility is when was 

construction substantially completed for pollution control 

purposes. 

The Miller Nash submittal dated June 23rd in the 

black binder, 2000, did not provide evidence to change the 

Director's Recommendation. The pollution control facility 

tax credit law regarding when an application must be filed 

has two parts; the "do not file before" part and the "do not 

file after" part. 

In the "do not file before'' part, the law provides 
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that a pollution control facility tax credit application 

cannot be filed before construction is substantially 

completed, and it cannot be filed before the facility is 

placed in service. The Department considers that the 

application submittal met the first filing part of the 

filing requirement. The facility was not filed before 

construction was completed, and it was not filed before the 

facility was placed in service. 

In the "do not file after'' part, the law provides 

that the application must be filed within two years after 

construction of the facility is substantially completed. 

On page 3 of the addendum there's a chronology of 

the relevant milestones as they relate to Application 4570. 

To recap, December 22nd, 1995 is the date that the 

application was submitted. Backtracking two years, 

construction of the facility had to have been completed on 

or after December 22nd, 1993, to be within the filing period 

and to be considered timely filed. 

Staff interpretation of the "do not file after'' 

part of the filing requirement concludes that the 

application was not submitted within the required filing 

period. Staff considered the facility began operating on 

September 27th, 1993. Willamette Industries was the owner of 

the claimed facility on that date. In the period between 

September 27th, 1993 and the key date of December 22nd, 1993, 
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over 12,200 tons of recyclable material were processed at 

East Multnomah Recycling. 

In the absence of previous examples or a different 

direction from the Commission, the Director's Recommendation 

on the Review Report for the application, Application Number 

4570, is to reject the application for untimely submittal. 

CHAIRMAN EDEN: Does that conclude your --

MS. VANDEHEY: Yes, it does. 

CHAIRMAN EDEN: Mr. Huston, do you have anything to add 

to that? 

MR. HUSTON: Well, Madam Chair, I was ordered to spend 

five minutes or less. Let's kind of summarize the legal 

advice that we've offered in the case. Does that sound 

okay? 

CHAIRMAN EDEN: That sounds appropriate. 

MR. HUSTON: Okay. I'm going to spend, let's see, 47 

seconds on a little background on the tax credit statutes 

and then speak to "substantially completed" standard, and 

then I just -- one new legal issue that's probably raised by 

the company's most recent submission. That would be the 

black book there. 

Madam Chair, (inaudible) secret that the 

Environmental Quality Commission had, for a long time, 

(inaudible) imposed by the tax credit statutes, and I think 

the reason for that may be in part that this is not -- this 

6 



is not a delegated statute. This is (inaudible). It's not 

(inaudible) an instance in which the legislature has looked 

to this agency to establish a policy, but rather in this 

case, the legislature has exercised its prerogative to 

set the policy themselves and then assigned a different role 

to the Environmental Quality Commission, and that is 

basically one of interpreting their policy and fact finding. 

So it's the narrow -- narrower role that we think the 

Commission is obligated to play in this case. 

On the issue of "substantially completed," the 

interpretation of that, the application of the facts here 

does seem to me that our office and the company has 

basically agreed, at least on the legal text here. 

The Commission has very smartly taken the statute 

and offered to interpret it and provide more specific 

guidance to applicants, and so we have a fairly strict 

corporate statute which says that applications have to be 

filed within two years, and then a fairly strict court 

administrative rule interpreting that, and that rule says 

that you have to question when all the elements of the 

facility which are essential to perform its pollution 

control purposes of solid management or recovery in this 

instance and applying the facts, determine when that time 

period began to run -- and Maggie presented you with the 

department's view of that which we (inaudible) very easily, 
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legally defensible. 

If I recall, that same test is set out in the most 

recent letter under the Miller Nash letterhead, so we have 

an agreement to that point. I think, though, part company, 

both the Department and our office, part company, is that 

the company argues that the Commission should give great 

weight, if not determinative weight, to the date of the 

leasehold, and it's our respectful judgement to give it 

absolute weight would certainly probably not be legally 

permissible, that you would establish a policy that the 

legislature opted not to establish. 

Given a leasehold consideration is perfectly 

appropriate, weighing it with the other evidence. All is 

perfectly acceptable but not determinative weight. Rather, 

you have to search for that question about when the elements 

were in place so that it was operating for its pollution 

control purpose. Maggie summarized the evidence on that, 

her chronology on page 4, properly giving you the facts that 

you need. 

I would just like spend my remaining 94 seconds on 

the question of consistency and how the Commission handles 

the past precedent that this or other commissions have 

established. 

I think -- I hope the Commission understands that 

what has happened here is that the company, exercising its 
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rights under the public records law, made a very demanding 

public record request to DEQ. It basically, as I understand 

it, required that staff check or at least consider virtually 

all the Agency's tax credit files. 

As a result of that search, the company found 

the I think at least most, if not all, the documents that 

are in the black book there, and so I think the Commission 

needs to ask itself what weight are those decisions entitled 

to, how do you manage to those, to what extent are you 

obligated to follow those. 

The company does not (inaudible), that I saw, the 

legal test that applies here. Under the Administrative 

Procedures Act, which sets the Court review standards for 

all agency decisions, the test is as follows, Madam Chair. 

The Court will reject the Agency decision only if it is 

(inaudible) inconsistent with an official agency position or 

agency practice, only if the inconsistency is not explained 

by the agency. But that's one of three elements there. We 

have to have an officially stated agency position or agency 

practice. 

Secondly, there has to be an actual inconsistency; 

first to say that you don't necessarily have to explain the 

differences between apples and oranges, but they have to be 

somewhat close to each other on the facts. 

And then third, even if those two elements do 

9 



10 

exist, the Agency Commission is entitled to deviate from 

that prior ~olicy and practice by explaining the reason for 

doing so. What are the reasons for doing so? Well, perhaps 

the most obvious is the prior decisions were wrong, legally 

wrong or wrong or bad as a matter of policy. Those are 

perfectly acceptable reasons to deviate. 

It certainly -- the courts have been smart enough 

not to require that an agency keep making the -- making the 

same mistakes, or that they keep perpetuating that decision 

is based on all the information. 

If we look at the materials in the black binder, 

then we can certainly -- time won't permit much discussion 

of those and we can do so on a question-by-question basis if 

that's the Commission's desire, but, virtually, I think 

Ms. Vandehey and I felt that virtually all the decisions 

were either not official agency practices or not factually 

inconsistent. I think the one -- the reasons for that are I 

think that most of the tax credits and you can look at 

them, the Miller Nash letter dated June 23rct_ They 

summarized the information here. 

If you look at it, I think tax credits, at least 

eight, nine, ten, perhaps seven. I'm unsure about six, but 

Maggie informs me that all those reports have not yet been 

acted upon by the Commission, and I believe that they pulled 

from agendas, in part because it was understood that this 
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policy decision or interpretation was at issue here. 

The Number 2, the Fujitsu, and it.'s maybe -~ it's 

factually different, in the sense that both the leaseholds 

and the completion fell within the deadline, so it doesn't 

seem to be comparable. And Maggie and I were -- thought 

perhaps that the first tax credit report, a 1993 decision by 

the Commission, is perhaps an inconsistency in the fact that 

the Commission were to accept the Department's position, 

again, it's that 1993, it's a while back, and the Commission 

is certainly entitled to have refined its thinking and its 

skill in applying the legal test in this case. That is one 

case, though, I think in which it appears that maybe the 

leasehold had a significant effect on the outcome. 

That's it, Madam Chair. I welcome questions. 

Thank you very much for letting me attend by phone. I had 

great hand gestures. I hope you noted that. 

CHAIRMAN EDEN: Thank you very much. 

COMMISSIONER MALARKEY: What did he say? 

CHAIRMAN EDEN: He had great hand gestures. He hopes 

that we noticed them. Yeah, duly noted. 

If you have nothing else at this time, 

Ms. Vandehey, then let's ask Willamette Industries 

representatives to come to the table and make their 

10-minute presentation. 

And if you could -- Well, introduce yourself for 



the record. Then I'll ask my questions. 

MR. BLY: For the record, I'm Rece Bly with the Miller 

Nash firm, appearing on behalf of Willamette, and this is 

Jim Aden, who is also with Willamette, also appearing on 

their behalf. 
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CHAIRMAN EDEN: Welcome, and thank you for coming to 

Tillamook. Mr. Bly, could you specifically talk about the 

-- in your presentation at some point, the 1993 case that 

seems to be the one previous decision that might be 

inconsistent with what you're faced with now in terms of the 

Director's Recommendation? 

MR. BLY: All right. Let me, first of all, echo what 

was said. This is a behemoth among recycled facilities. 

This thing -- This facility basically recycles a lot of the 

cardboard on the eastern -- in the eastern half of the 

Portland metropolitan area. It moves literally mountains of 

cardboard. It's a very large facility. 

We were told before we left for this trip, that we 

should provide a five-minute presentation so I kind of 

geared it toward that, but I think there's plenty to talk 

about here. 

About all we can do in the time allowed is point 

to some glaring issues in the hope that maybe some of the 

commissioners will agree with us, that there are some 

notable glaring issues and perhaps pursue some of those 
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issues which we think will bring about a proper result her~. 

The first glaring issue I want to point to is 

Mr. Bill Bree. Time and time and time again in the 

Department's files, Mr. Bree has made a very firm written 

record that he believes that East Multnomah Recycling should 

be certified. Mr. Bree is the person to whom this file was 

assigned, and he's the man who worked this file on behalf of 

the Department for a long time, and when he makes his 

record, which he's done many many times, it exceeds the 

materials that we've submitted to the Commission. He gives 

reasons, and he explains that the Department is deviating 

from its established practices. He asks questions like, 

"Why are we doing this on EMR? This isn't the way we do 

things." 

Now, it seems to me that one of the best things 

that the Commission could do is right after we're done with 

our five or ten minutes, that the Commission would call 

Mr. Bree because he's the man that handled this file, and 

that the Commission would ask Mr. Bree, "Why do you feel so 

strongly about this, that you keep making a clear written 

record that this thing should be certified?" 

Mr. Bree is really pretty amazing to look at his 

performance from the outside because I assume that this was 

not very popular among the Staff, for him to continue to 

make a clear record that this thing should be certified, but 



he kept doing that, and I would describe it as courageous 

or, at the very least, the guy sure sticks to his guns on 

some things. So Mr. Bree should be consulted. That's the 

first issue. 
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The second issue is Staff's response to document 

requests. Mr. Huston just called our document requests very 

demanding. On other occasions Staff has called it abusive, 

bad faith, that we had -- alleged that we had ill motives. 

Let me tell you just a bit about the document request 

because my question is what is there to hide. Willamette 

submitted its first extremely abbreviated -- I want to 

stress that, extremely abbreviated document request on 

January 27 of 2000. Three and one half months later, the 

documents had not been produced. We submitted a lawful 

public records request, and three and a half months later 

the documents weren't produced, still hadn't been produced. 

On May 16, we received written notice from Staff 

that there absolutely would not be a settlement. You will 

recall that both Willamette and senior Staff had supported a 

settlement, but we were given written word on May 16, that 

there absolutely, positively would be no settlement, and we. 

were given a demand that in no -- that in 19 days Willamette 

make its final submittal of written materials. That's on 

May 16. Two days later -- and that came as a surprise to 

us. Two days later we delivered a supplemental request for 
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documents. Why? 

Well, we had one or two of the documents that 

Mr. Bree had offered. It was very clear that Mr. Bree was 

acting and speaking based on why the command of material in 

the Department's files. We suspected correctly, that there 

was probably a treasure trove of material in the 

Department's files that supported Willamette's position. In 

other words, the best source for information starting to 

support Willamette's position is the Department's own files. 

So we asked for those files not in bad faith, but so that we 

could prove that we were right about this and the facility 

should be certified. 

Now, what happened after that is our request for 

documents. Supplemental request was May 18. The bulk of 

the production -- not all of it because parts of it were 

still coming in afterwards, but the bulk of the Department's 

production was June 12. We then spent 80 hours -- because 

we kept track of the time -- 80 hours reading, digesting, 

understanding, and researching based on the treasure trove 

of material that was delivered to us. 

And on June 23 -- so this is 11 days later -- we 

submitted -- and I could say it's a pretty good piece of 

work because I .didn't write it. We submitted a pretty good 

piece of work. It's a 12-page summary of everything we 

found, and a product of our research, and we backed it up 



16 

with this binder that's been referred to. 

You know, if there's a bad faith request for 

documents, what people do is when they get the documents 

they chuck them in the corner and they forget them and they 

have a good belly laugh, and that's the end of it because 

they abuse the other party. That's not what went on here. 

We needed the documents. We got them, we used them, we 

wrote a good product, and we hope the commissioners have all 

had time to read our submittal. 

So the second point was the response to the 

document request and the issue of what is there to hide. 

The third issue is the failure on Staff's part to 

address anything in our 12-page submittal and our supporting 

authority. When Staff came out with their July 6th rejection 

letter, the rejection notice, or report, this report 

purports to list out what it is that Willamette has 

submitted. It does that on page 3. It lists exactly what 

Willamette has submitted. It says that -- I'm on page 3 of 

this -- of this July 6 rejection report. And it lists our 

submittals as December B, '99, December 10, '99, and January 

6th, '99, with the cost documentation, and then in the text 

at the very bottom of page 3, it again says what Willamette 

has submitted. 

It doesn't even refer -- It's not even mentioned, 

our 12-page submittal and the one inch of authority, and, 



perhaps more importantly, this rejection letter, or report, 

does not address any of the arguments or authority in our 

materials. It sure looks like -- and we don't know this, 

but it sure has the appearance that the report was written 

before our materials were submitted, in which case, if 

that's the way it was going to be, we should simply have 

been told that you are not going to be allowed to submit 

anything more, and if you do, it won't be considered. 

The fourth glaring issue is what we call Staff's 

attempt to run away from the Department's own precedent, 

practices, and procedures. Mr. Bree does an excellent job 

of highlighting this time and time again in the file. Now, 

during Mr. Huston's presentation, I think what I heard is a 

suggestion that -- or almost a grudging acknowledgement yet 

that, yes, there is established precedent practice and 

procedure which is evidenced by the Department's own file, 

and if you are going to reject EMR, even though it is what 

it is I mean, it is a facility that should have been 

built to recycle mountains of solid waste. 
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If not withstanding your existing precedent you're 

going to reject that, I think the Counsel I heard describe 

this morning, or the message was, "Well, you might need to 

adjust in some of your existing policy or precedent. You 

might want to try and distinguish it or jettison it," and my 

question is why. Mr. Bree is right. 
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If you follow established practice and procedures, 

you're not going to be straining to reject certification of 

EMR. You're going to certify a worthy facility. 

Now, in response to your request, Chair Eden, we 

received nothing, not one scrap of paper, not one word by 

phone call, nothing in response to our submittal; nothing 

from Staff, nothing from Mr. Huston. And it's worse than 

that because when we sent this material, which is a product 

of 80 hours of hard work, to Staff, we sent an email at the 

same time and we said, "Do you want us to send it to the 

Commission members? Please advise." There was never any 

response to that email. 

But we didn't stop with that. We sent our 

submittal also to Mr. Huston, and Carrie Kuerschner of my 

office called Mr. Huston, and Mr. Huston gave us a timely 

response because our question to Mr. Huston was, "Do you 

need more information? Would you like to discuss? Do you 

see any issues that need to be hashed out?'' And Mr. Huston 

-- this was on the 30th -- called back and left us a message 

that he hadn't had a chance to look at the material yet, and 

we've never received any further response from the Staff or 

legal counsel about any interest in discussing anything in 

our submittal; nothing. 

So until I showed up here this morning, I had no 

idea that Mr. Huston would take the position that maybe 
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you'll have to get around or repeal or somehow deal with the 

'93 decision that perhaps suggests that you should certify. 

I'm coming here unarmed because this is the first I've ever 

heard of it. So I don't know why he's picking out that one 

decision. 

I will share -- I want to share one other thing 

before I hush up. What I want to share is a policy 

statement that came out in November, that set forth the 

Agency's policies on interpreting some of the issues that 

are germane here,- and, specifically, I'm referring to a 

November 1999 interpretation document that Staff 

promulgated. And it wasn't a document that was proposing a 

change in policy, it was an articulation of the existing 

policy. 

And what this staff document said is, ''ORS 468.165 

appears to separate the terms 'substantially completed' and 

'placed in service.' The OAR definition of 'substantially 

completed' and the IRS definition of 'placed in service' 

have the same meaning, closed quote. That's from the 

Department's own November '99 interpretation document. 

That's extremely important because if this is true, and we 

take it to be true and Mr. Marsh apparently takes it to be 

true, because at the top of page 9 of our submittal to the 

Commission Mr. Marsh seconds this. He says, "The written 

interpretation has been relied upon by the Department to 



establish the date of substantial completion," referring to 

this November '99 document. 
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What does this mean? I mean, what's the 

significance of this? Well, what it means to a lawyer, of 

course, is that you can now go to the IRS authority, and 

there's a substantial lobby of that, of course, and you can 

-- you can glean from it an understanding of whether this 

facility was substantially completed, because the Agency 

itself has gone on record as saying the IRS definition of 

"placement service'' is equivalent to the agency definition 

of "substantially completed." That's exactly what we did in 

our submittal. 

Now, in May we took this up because this document 

came to us late. Remember we filed our document request in 

January? We didn't find out about this official 

interpretation until May, and when we got it in our hands we 

thought it was potentially a very important document, which 

it is. We asked Staff and legal counsel about this. And, 

basically, our conclusion was this should be over. Based on 

the supporting IRS authority this whole thing should be 

disposed of, and the response was, "Gee, that wasn't an 

official statement," and, "Gee, well, that was discussed 

and, well, the EQC chose not to adopt that." 

That's not what's significant here. This was 

Staff's statement of how it was interpreting the relevant 
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authority. This is how they were doing it, and we accept 

that. That's how they were doing it. And if we do the same 

thing here, then this facility should be certified. 

Do you have anything, Jim? 

MR. ADEN: No. 

MR. BLY: Nothing further. Thank you. 

CHAIRMAN EDEN: Thank you. Mr. Huston, do you have any 

response at this point? 

MR. HUSTON: Well, probably -- probably one brief kind 

of factual note, Madam Chair. My understanding on the topic 

discussion document that Mr. Bly's referring to, he said it 

was an effort by Staff to provide some greater certainty to 

the determination of "substantial completion" in particular, 

and Staff very much wanted to have a bright line that they 

could use for these cases and so they talked about possibly 

using the IRS determination, and it was rejected. 

The policy was considered. Maggie can tell you 

whether it actually proceeded to the Commissioner but it was 

basically rejected, and I think in part, based upon legal 

advice, that the desired policy here, that of using the IRS 

determination would probably conflict with the statute. 

so' I don't think that an agency staff should be chastised or 

that they should be discouraged from examining, though, 

interpretational questions, and that's my understanding of 

that particular document. 
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Otherwise, I don't take issue with Mr. Ely's 

assessment of my comments. I do think -- My overall 

assessment is that the company found almost nothing of value 

in their public records request. To find perhaps one tax 

credit report in thousands that may be close to this one is 

certainly not overwhelming evidence. 

Thank you, Madam Chair. 

CHAIRMAN EDEN: Thank you, Mr. Huston. Does Staff have 

anything additional? Could we ask that you come back to the 

table? 

~ . ' Thank you very much, Mr. Bly and Mr. Aden. 

MS. VANDEHEY: Madam Chair, I would like to know if you 

would ask Michael Huston to discuss the first records 

request made by Miller Nash, rather than me address that. 

CHAIRMAN EDEN: The December one? The January one? 

MS. VANDEHEY: Yes, the first records request. 

MR. HUSTON: Are you nodding, Madam Chair? Do you want 

me to speak to that? 

CHAIRMAN EDEN: I'm thinking. I think that I do. 

MR. HUSTON: I think I can do so in two sentences. 

CHAIRMAN EDEN: All right. 

MR. HUSTON: I feel very, very sorry that there was a 

misunderstanding. Maggie and I both thought we heard and 

clearly understood that the company agreed to put that 

public record request on hold and entering a -- a three 
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months' settlement discussion. Anyway, I had very carefully 

advised my client, the Department Staff, not to mention 

those settlement discussions because we -- the company had 

requested that -- they put it on the record so I guess I'm 

free to just note that we did go into protractive settlement 

discussions to try to resolve this case. Those did not come 

to fruition. 

And as soon as those were completed, Maggie 

started spending an enormous amount of her and other staff 

people's time in responding to a very big record. 

Thank you. 

CHAIRMAN EDEN: So the Department's position is that in 

fact the -- they thought there was an agreement that the 

public records request was put on hold until shortly after 

May 16th. Is that -- Is that your interpretation? 

MR. HUSTON: Yes. 

CHAIRMAN EDEN: And the bulk of the material was 

provided by June 12ili. 

MR. HUSTON: That's right, isn't it, Maggie? I think 

the response was on June 12th, right? That's the bulk of the 

material that 

CHAIRMAN EDEN: Yes, it was in June. That's what 

Mr. Bly said so --

Does Staff have anything additional? 

MS. LOTTRIDGE: Yes. For the record, I'm Helen 
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Lottridge, Administrator of Management Services Division. I 

would like to just describe some Staff responsibility issues 

that might help to clarify roles within the Department. 

There were several references made to Mr. Bree being the man 

to whom the file is assigned. And, in fact, Mr. Bree 

carried a large part of the responsibility for reviewing 

this tax credit and many others. His particular part of the 

responsibility is primarily to review and often inspect the 

facility to determine whether it meets the definition of a 

pollution control facility. 

And then, of course, we have many discussions 

among Staff representing possible points of view and 

different facts related to the matter so, yes, we do discuss 

these tax credits within the agency and different 

possibilities and ways of thinking about them. 

And so if Mr. Bree wishes to venture and give 

facts or viewpoints on anything other than the basic 

responsibility of meeting the definition of a pollution 

control facility, we would certainly welcome that and 

discuss it among Staff. It is, however, Ms. Vandehey's 

ultimate responsibility to decide such issues as timely 

submission of the application. 

I might just mention that in a memo that Mr. Bree 

wrote on August 23rd of 1996, he does make two observations 

about the facility, answering two questions here. Is the 



facility eligible, based on sole principal purpose test? 

Yes. And I think that Ms Vandehey referred to the other 

earlier. I don't really think there's any disagreement on 

that question. 

And the second question Mr. Bree poses in this 

memorandum is, is the facility eligible, based on meeting 

the filing deadline. No, is his answer. In the first 
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paragraph he says, "I'm proposing that the Department reject 

Willamette Industries' tax credit application, based upon 

the discussion below about submission during the two-year 

period." 

If you would like to have copies of that, we're 

very happy to provide it to you. 

So that pretty much will help to clarify and 

delineate the responsibilities of Staff. And then 

COMMISSIONER REEVE: Excuse me. 

MS. LOTTRIDGE: Yes, sure. 

COMMISSIONER REEVE: Can you just -- What were you 

reading from? 

MS. LOTTRIDGE: I was reading from a memorandum that 

Mr. Bree wrote on August 23rct, 1996 -- Maggie, do you want to 

go into --

MS. VANDEHEY: Yeah. 

MS. LOTTRIDGE: This was following one of his earlier 

reviews of the application, I think. 



, 
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MS. VANDEHEY: Normally, in the reviews that I looked 

at, what happens in the review process, the Department is in 

a process of discovery. And we move along and perform the 

review and when we come to a stopping point, we then stop 

going any further until we -- and we don't -- we don't 

explore until we resolve those issues. 

That was the case with this application. Mr. Bree 

came to the point of filing the timely submittal, and he did 

not go farther in the review. He -- Every application 

review begins its life as an approval. And throughout this, 

all of the drafts still had approval pending resolution of 

the submittal issue. 

I have several documents written by Bill Bree; one 

June 12th, 1996, and in that letter --

(There was a pause in the proceedings.) 

MS. VANDEHEY: In that letter he's asking for 

additional information, additional information for issues 

that need to be clarified before he can complete his review. 

This is about the time that he sent his FAX to Mr. Jim Aden 

with a copy of the Review Report, and the Review Report 

actually had "Approve" on the top. However, the date of 

substantial completion had not been resolved. 

In this letter he says a facility is considered to 

be substantially complete when it's capable of performing 

its purpose. He goes on to talk about the dates, and then 
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he also talks about types of documents that the Department 

may review to verify when the plant facility was in 

operation, and he says including information on when the 

equipment was being operated, when the facilities -

utilities were fully utilized, what related equipment was 

being operated on the site prior to that date, what material 

was being received, processed, and sold on the site prior to 

that date, and what startup date is used on the local 

permits and licenses. 

That paragraph is part of our discovery process. 

There is -- With this term there is no magic bright line 

date that we can point to and still stay within the meaning 

of the legislative intent. 

(Side B) 

MS. VANDEHEY: I've also included the August 23rd, 1996 

memo from Mr. Bree to Mr. Charles Bianchi, and in that he 

clearly states, "I am proposing that the Department reject 

Willamette Industries' Tax Credit Application 4570." 

Also, Madam Chair, I would like to apologize for 

the lateness of this black book. I did not receive the 

email that Mr. Bly is talking about. 

CHAIRMAN EDEN: Well, I received the book on Monday 

afternoon, the 10th. Did everybody else get it then or 

before? 

COMMISSIONER BENNETT: I was on the road, so, 



obviously, it's sitting in my (inaudible) 

CHAIRMAN EDEN: Oh, so you haven't seen it at all 

Commissioner --

COMMISSIONER BENNETT: That is correct. 
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MS. VANDEHEY: 'And I also -- I received a copy. 

a copy of it. 

I have 

CHAIRMAN EDEN: Anything further from the Staff? 

Questions or comments from the Commission? 

And just for the record, Commissioner Van Vliet will not be 

participating in either the discussion or any vote that 

might occur on this issue because he has a stated conflict 

of interest. 

Questions or comments? 

Commissioner Reeve? 

COMMISSIONER REEVE: Mr. Huston, could you fill us in a 

little bit further on what the APA really means, how it's 

been interpreted as far as precedent and practices because 

my review of the of the materials in the submission from 

Willamette Industries show review reports which certainly, 

you know, make a statement that can be read, understood as 

reports. But I don't know, frankly, out of the APA, whether 

those reports would rise to the level of an accepted 

position or a precedent that we either need to follow or 

distinguish. So can you fill us in a little more on that? 

MR. HUSTON: Madam Chair, members of the Commission, 



could I have Commissioner Reeve simply say again what 

materials he's referring to? Was it an individual tax 

credit report or to Commissioner or --

COMMISSIONER REEVE: Yes. 

MR. HUSTON: -- another document? 

COMMISSIONER REEVE: Precisely what I'm saying is we 

received in the submission from Willamette Industries these 

tax credit reports. I'm at the black binder, and my 

question to you is how those reports relate to the issue of 

a position or a precedent under the EPA -- excuse me, the 

APA. 

MR. HUSTON: Thank you. I would like to take a crack 

at this. I would certainly encourage Mr. Knudsen to add to 

it or contradict it. I think Larry's had an opportunity to 

read the Martini v. OSPC decision, which the Court has 

spoken to some of these issues. 

This statutory test that -- Commissioner, is 

inconsistent with an officially stated agency position or 

agency practice. I think -- My recollection is that the 
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Court has required a fairly -- at least a significant degree 

of formality to the agency decision, I think particularly to 

seeing a staff policy document that wasn't adopted. I don't 

think that represents an officially stated agency position. 

I think it represents a rejection of the position, perhaps. 

What they're -- Let's do our best -- I'll try to 



do my best to tell you whether I think Document 1, the 

Timber Produ.cts Company Tax Credit Report, what the. status 

of that would be under the APA standard. I really doubt 

very much, Commissioner, that a Court would conclude that 

the paragraph in that document that addresses at least 

similar facts It doesn't accept much interpretive 

reasoning, that I recall. I doubt that a Court would 

conclude that that was in the category of an officially 

adopted position. 
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I do think, nonetheless, that Commissioner Knudsen 

or I might suggest to you that in the order in this case, 

that we nonetheless assume that it might be, and include 

some findings or reasonings that would tell the Court why 

the Commission prefers to go with the current 

interpretation, which reasons include that reasons which 

include the fact that the Agency has asked our office to 

examine the statute and the administrative rule on 

"substantial completion," and we would like to think that 

we're closer to being on the right track under the 

legislature guidance than we were before. 

COMMISSIONER REEVE: Is there any evidence or document 

that you've run across, that during the Timber Products 

consideration there was discussion interpretation by the 

Commission or by Staff on this particular issue? 

MR. HUSTON: During the consider.ation on the Timber 



Products Company, that Tax Credit Report? 

COMMISSIONER REEVE: Right._ 

MR. HUSTON: I personally have no recollection 

whatsoever of that tax credit, Commissioner Reeve. I may 

well -- I'm sure I was working with DEQ at that time. I 

probably served as the Commission's counsel at that time, 

but I don't -- but rarely would I have a recollection of 

that specific tax credit. 

COMMISSIONER REEVE: Well, regardless of your personal 

recollection, would it be -- would documents relating to 

that be included within the document request that you 

responded to? 
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MR. HUSTON: Oh, I think most -- I'm sorry, 

Commissioner Reeve, if I didn't get the question right. I 

think the answer is most definitely yes. I think Maggie and 

I both were very clear that anything that would -- that 

would have been even remotely on this topic would have been 

provided to the company. 

You know, contrary to Mr. Bly's suggestions that 

the Agency is hiding something, anything, I think the 

company, at least from my honest assessment of it, DEQ has 

been extremely careful in attempting to provide anything 

that might be related to this policy question. It's 

perfectly possible that they may have made a mistake, but 

there is certainly, to my knowledge, nothing being hidden. 



It's all out there, for better or worse. 

MS. VANDEHEY: Madam Chair? 

CHAIRMAN EDEN: Would it be in the .minutes? 

MS. VANDEHEY: Madam Chair, may I offer --

CHAIRMAN EDEN: Ms. Vandehey. 

MS. VANDEHEY: In the records request we copied all EQC 

agenda for the past ten years, provided them to Miller Nash, 

as they show in the binders, regarding tax credit. That 

includes that -- any summaries that were included in those 

binders, all review reports and all Director's letters that 

went before the Commission for the last ten years. 

MR. KNUDSEN: Madam Chair, perhaps I can respond more 

to Commissioner Reeve's initial question. Most of the 

volume law in this issue -- and there isn't much, but most 

of it is developed in the context of either contested case 

decisions, where you have relatively formal findings and a 

discussion of the hearing officer or bodies decision, or in 

the case of more formal, but not rules, guidance, usually, 

internal management directives that have been adopted as 

formal guidance by an agency. 

And so that's why it's a little bit difficult to 

apply it to this context where, typically, we just don't 

have that kind of detail in the tax credit decision, with 

the exception of a few cases like Tidewater or others where 

we've gone into detailed discussion and prepared elaborate 



orders, we rely on just the report and the minutes for our 

final order, so that's the difficulty in applying the test 

to this case. 
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But that's also, I think, the reason for our 

advice that it's probably appropriate to go ahead and 

address this issue in any order you may, so that it would be 

clear if the case comes to judicial review. 

CHAIRMAN EDEN: In case it comes to judicial review. 

COMMISSIONER REEVE: Well, I think to be fair, frankly, 

to the public and that the applicant, to know what the rules 

are. 

CHAIRMAN EDEN: Other questions or comments? 

Commissioner Malarkey, what's your questions? 

COMMISSIONER MALARKEY: I was referring to the earlier 

minutes --

MS. PURSER: You need to speak up. 

COMMISSIONER MALARKEY: Oh. I'm not (inaudible). 

CHAIRMAN EDEN: What's the pleasure of the Commission? 

COMMISSIONER BENNETT: What we see is the motion in 

front of us, (inaudible). 

CHAIRMAN EDEN: We don't have a motion in front of us 

as a motion. If there's --

COMMISSIONER BENNETT: That's the question, then. 

CHAIRMAN EDEN: If there's going to be one, somebody 

needs to make one one way or the other, or if you want to 



put it off in terms of thinking more about the argument 

about consistency, that's an option, as well. Maybe not. 

Mr. Aden, would you like to comment on that? 

MR. ADEN: If I could for just two minutes, that I was 

(inaudible) involved in 1996 and in 1994, actually, in this 

project, that I would say that I had been doing tax credits 

for 13 years before then. I had -- We, Willamette 

Industries, did this as a lease project, looked at the tax 

credit as part of the reason to do it. 
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Unfortunately, the operating people -- and the tax 

credit doesn't start until you get the thing certified, so I 

was pushing many, many years before we filed the danged 

thing to get it in. But I guess that, unfortunately, the 

guy that was retiring did this project, wasn't top on his 

priority list. He put it off. 

But I guess that I believed when we filed it on 

December 22"d, that based upon everything I saw in all of my 

experience, as well, you know, I guess, of doing these, is 

that Willamette Industries, if you look at the application, 

the application of Willamette Industries, all of the return 

on investment is Willamette Industries. All of the 

additional questions are Willamette Industries integral to 

all of those questions are the lessor's questions. The 

lease was January 1•t, that I believe and I still believe, 

that that was a date that we met. That was not a bad date, 
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and I know I wanted it the year before. I wanted it a long 

time before. But on December 22nd, I was relieved to have 

met that because I knew the date of January i•t, and I've 

been somewhat knowledgeable of our dealings with Far West 

Fibers, of the fact that they had to move when they had to 

move, that they moved a little early because 6f the problems 

with the former facility. 

They had -- They did move in September, late 

September, that there's certain factors, and the dust filter 

was a thing that was part of the original design, part of 

the separately listed pieces of equipment, and it wasn't in 

service until 1994. And I guess that I felt that because of 

those things, that on December 22nct, we met the deadline. I 

didn't like it. I wished we would have done it a long way 

earlier. God, I wish now that we would have done it a lot 

earlier. But I guess I just wanted to make that clear, that 

when we filed it an experienced tax person felt that we met 

it, and, you know, right, wrong, or indifferent I just 

wanted to let you know that. 

And I also say that I know that this has been a 

tremendous a~ount of Willamette's time, a tremendous amount 

of the Department's time. I'm sorry we didn't file it six 

months earlier, but I guess that's the facts. 

Thank you. 

CHAIRMAN EDEN: Thank you, Mr. Aden. We're still at 
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what's the pleasure of the Commission. 

COMMISSIONER BENNETT: Well, aren't there several 

things that we could do, and what are those? 

CHAIRMAN EDEN: Mr. Knudsen, would you like to lay this 

out for the Commission? 

MR. KNUDSEN: Well, if you are inclined to agree with 

the Staff Report and the recommendations there, then a 

motion which is made to deny for those reasons. 

If you are disinclined to follow the Staff Report, 

then I think you probably are going to have to make a call 

as to whether or not the basis for a different reason -- or 

a different decision is going to be the substantial 

completion, date of completion issue, and whether or not you 

are either going to agree that there should be at least 

they should control in this case, or you might take a 

position that the company is going to change that in the 

future, and why and what do you think was the past practice 

to rely on, at least, holds that's your determination. 

Or, on the other hand, you might decide that you 

would be interested in this new -- what I'll characterize as 

a new argument, that the filter system or scales were 

integral to the materials recovery function and have the 

effect of (inaudible). 

CHAIRMAN EDEN: That's not really a new argument. I 

mean, we've discussed that, I think. 



MR. KNUDSEN: It came up later in the process. 

CHAIRMAN EDEN: Yes. 

MR. KNUDSEN: Don't mean to say that it's untimely or 

shouldn't be considered in this --

CHAIRMAN EDEN: We discussed it and considered it in 

our -- in the past. 

There's a third option, is there not, of putting 

it off to more further 

consistency argument? 

more closely examine the 

MR. KNUDSEN: Certainly you can make that decision. 

I'm a little concerned about that. In the past the company 

has been unhappy with doing that, and eventually they may 

decide to act on that unhappiness. So -- But it is an 

option. There's some risks, but it's an option. 

CHAIRMAN EDEN: Does that answer your question, 

Commissioner Bennett? 

COMMISSIONER BENNETT: Well, I was just waiting for 

sixth or seventh option. 

CHAIRMAN EDEN: Commissioner Malarkey? 

COMMISSIONER MALARKEY: Well, the thing that -- Madam 

Chair, is the fact that I've never seen this William Bree 

email. I may -- just because I was not on the Commission, 

and then --

CHAIRMAN EDEN: Which email are you referring to? 

COMMISSIONER MALARKEY: I'm sorry, it was passed out 
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this morning from William Bree and Maggie Vandehey. And 

then I had known anything about the issue. Number l 

excuse me, the inconsistency issue, and that leaves me 

unable to make a firm vote. 

CHAIRMAN EDEN: So what's the pleasure of the 

Commission? 
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COMMISSIONER BENNETT: Madam Chair, in the August 23rct, 

'96 email, it's not so much -- I'm looking under Number 2, 

"Is the.facility eligible?" The note is there, and then the 

question is asked in the last sentence do we use September, 

do we use the start of -- start of operation, or the 

December date when they started the lease. And it looks 

like that was where the question was, if this was a "no" 

would that question following -- those questions follow. 

So if you answer that question one day one way, 

the "no" stands. If you don't, then where are you from 

there? That decision appears, from the Staff's standpoint, 

to have been answered in support of the "no." 

And the rest of it, then, becomes a question of is 

this one of those cases where somebody missed the date, and 

then that's the way it is. 

So when I look at this, that's the pivot. And 

it's not so much whether I'm supporting the Staff in this 

case as I'm just reviewing what I've seen. I did not see 

(inaudible). But listening, it appears that the case is 



being created, tried to produce an alternative to one of 

these dates, and it doesn't look like it to me. 

So my motion would be to support the Staff. 

CHAIRMAN EDEN: Are you making that motion? 

MR. BENNETT: My motion would be, and, therefore, I'm 

making that. 
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CHAIRMAN EDEN: So let me make sure that I'm stating it 

correctly. Your motion is to accept the Staff Report and 

deny the tax credit application --

COMMISSIONER BENNETT: Correct. 

CHAIRMAN EDEN: -- 4570. 

COMMISSIONER BENNETT: Correct. 

CHAIRMAN EDEN: Is there a second? 

COMMISSIONER MALARKEY: I second. 

CHAIRMAN EDEN: Any other questions or comments, any 

discussion? 

Commissioner Reeve. 

COMMISSIONER REEVE: Well, I think it's fair to make a 

comment applicable -- because this has been a long process 

and it's been a lot of time -- both the Commission and the 

Department, and certainly Willamette, I know, who have put a 

lot of effort in this, and I think they're entitled to some 

additional perspective on it, though I don't think, 

ultimately, they'll like probably what they're about to hear 

from, at least from me, and that is I think Mr. Bree, to the 



extent he supported this application, was largely making 

legal interpretation, and while I respect his right to make 

one, I think the Commission has to make its own legal 

interpretation of what the statute and rules mean on 

substantial completion. 
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I think Mr. Bree does -- Mr. Bree's comments 

highlight the issue of the lease and whether "placed in 

service" is indeed the same thing as "substantial 

completion." I think, legally -- it's my interpretation, I 

think, perhaps the interpretation of the Commission, is that 

those are different terms, and that the extent those terms 

have been completed, that was a mistake. And if we've made 

that mistake in the past, I don't think it's our 

responsibility to continue to make that mistake if we feel 

strongly -- and I do feel strongly -- that it doesn't jive 

with the way the statute is actually written. 

I think the statute does have those two terms 

separate. I think the first part of that phrase in the 

statute which says -- lays out the criteria before that must 

be -- before an application can be submitted is different 

from the two-year deadline. I think it's unfortunate if the 

Department's prior interpretations and discussions with 

Staff have not clearly made that distinction. 

I think they were wrong if they didn't do that, 

and to the extent that lulled people like Mr. Aden into 



reliance, I think that's a mistake and one that, frankly, 

the Department should apologize.about, but it is not 

something that I can rely on in good conscience and say, 

well, because the Department did not make that distinction 

clearly enough, then we are bound to follow it. I think 

we're bound to follow the statute and the rules as best we 

can understand them and interpret them. 

As to the -- That's really the legal issue. 
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The factual issue, which we really haven't talked 

about a great deal here today but we talked about more at 

the last meeting is, really, were the essential parts of the 

facility in place before -- you know, back in September, 

October, November, and I think, as I've said before, 

factually, I think the record is relatively clear that 

factually the -- all those essential elements were in place, 

and that we've had evidence of thousands of tons of baled 

product during that period. 

I think we start down a very slippery slope if we 

somehow try to give a great deal of flexibility and wiggle 

room to facilities that are essentially operating but, you 

know, are still making modifications and changes. I think 

the statute really doesn't give us that kind of flexibility. 

And, frankly, if the legislature wants us to do that, they 

can tell us that we have greater flexibility to do that, but 

I don't see it in the current statute and rules. 
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So that's my way of -- my comment and explanation 

where my vote comes from. 

CHAIRMAN EDEN: Thank you. As Chair, I am extremely 

fortunate to always get to speak after Commissioner Reeve. 

And in this instance, we have discussed this. Our positions 

have not really changed, and he has very ably articulated my 

view on this, as well. 

I do want to say that I agreed with Commissioner 

Van Vliet's comment way back when, when we first talked 

about this, that this is an extremely wonderful facility. 

We just can't -- It doesn't sound to me like we can get over 

the deadline problem, and we disagree with you, and we 

expect we'll see you in court. But it's not because we 

don't agree with the facility is doing exactly what it was 

designed to do. We just wish, as well as you do, 

Mr. Aden, that it had been brought to us sooner. 

So with that, we probably need a roll call. It's 

been moved and seconded that we deny Tax Credit Application 

Number 4570. Director Marsh? 

DIRECTOR MARSH: Commissioner Bennett. 

COMMISSIONER BENNETT: Aye. 

DIRECTOR MARSH: Commissioner Reeve. 

MR. REEVE: Aye. 

DIRECTOR MARSH: Commissioner Malarkey. 

COMMISSIONER ROY: Aye. 



DIRECTOR MARSH: Chair Eden. 

CHAIR EDEN: Aye. 
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MR. KNUDSEN: Madam Chair, before we move on can we 

discuss the order? I can either prepare an order based upon 

Staff Report -- and I would suggest also the comments made 

during the taking of the motion as to the motion by 

various Commissioners and prepare that for the Director's 

signature, or I can prepare a draft order and bring that 

back for you at -- for the Commission at its next meeting, 

either regular or special, and then you can sign it, Ms. 

Chair. What is your pleasure? 

CHAIRMAN EDEN: As far as I'm concerned, the first 

alternative is appropriate. I don't believe that we need to 

see another order on this again. 

(MR. SPEAKER): I will do that. 

CHAIRMAN EDEN: Thank you. 

Thank you very much for coming. 

(MS. SPEAKER) Thank you, Madam Chair. 

(MR. SPEAKER) Thank you. 

CHAIRMAN EDEN: Thank you, Mr. Huston. 

MR. HUSTON: Thank you. 

* * * * 
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CHAIRMAN EDEN: Calling for the Willamette item, which 

is part of Agenda Item H. But we're going to do this first 

before we do the rest. 

The way I thought we would proceed on this would 

be to have the Staff make its presentation and then ask the 

Willamette representatives to come to the table to make 

whatever presentation you would like to within a reasonable 

time limit. We do have your stack of information here that 

was provided to everyone, and then any discussion. 

So do we have Mr. Hus,ton on the phone? 

MS. VANDEHEY: No, he is not on the phone yet. They're 

still trying to get him through, so if we could wait a 

minute -- either that, or I can go ahead. 

CHAIRMAN EDEN: Well, how long do you think it would 

take us to do the rest of the tax credits? 

MS. VANDEHEY: The rest of the tax credits? They're 

very straightforward. They're very few. They're 

underground storage tanks, along with --

CHAIRMAN EDEN: Well, why don't we go ahead and do 

that, with my apologies. 

MS. LOTTRIDGE: He's dialing in now. Michael is 

dialing in now. 

CHAIRMAN EDEN: Oh, well, let's take 30 seconds. If we 



don't have him in 30 seconds, we'll have to get some work 

done. 

MS. VANDEHEY: Okay. Before us we have -- Michael? 

I'm putting you on hold. I'm putting you on the 

speakerphone now. Okay, thank you. 

Michael? 

MR. HUSTON: Yeah. 

MS. VANDEHEY: Okay. We're going to do the other tax 

credits right now. 

CHAIRMAN EDEN: Actually, no, we're not. 

MS. VANDEHEY: Oh, no, we're not. 

CHAIRMAN EDEN: As long we've got him on the phone, 

let's go ahead and do them now. 

MS. VANDEHEY: Okay, we're not. 

CHAIRMAN EDEN: We were waiting for you. 

MR. HUSTON: Waiting for me? 

CHAIRMAN EDEN: Yes. Can you 

MR. HUSTON: Well, Madam Chair. 

CHAIRMAN EDEN: Can you hear us pretty well? 

MR. HUSTON: If it's a little louder -- I can hear you. 

I hear Maggie real well. 

MS. VANDEHEY: Thank you. Good morning, Madam Chair, 

Commissioners. To my left is Helen Lottridge, the 

Management Services Division Administrator. To my right is 

Michael Huston, Counsel, and today we're bringing before you 
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Willamette Industries Application Number 4570. It's 

presented in Agenda Item H. It's an addendum. And for your 

clarification, Application 4570 is a Pollution Control 

Facility Tax Credit Application. 

This application has been part of EQC agenda, 

five times over the past four years. It was removed from 

consideration on four of those occasions. On December 20th, 

1999, Willamette Industries did take the opportunity to 

present testimony before the Commission. The minutes to 

that meeting are provided in the Addendum at the back. 

Miller Nash's attorneys -- or Miller Nash, attorneys for 

Willamette Industries, also provided evidence with their 

letter to the Commission dated June 23rd, 2000, and it's in 

the black binder. 

For these reasons, I'll be brief rather than 

comprehensive in my presentation of the application. 

The claimed facility is East Multnomah Recycling. 

Willamette Industries is the owner of the claimed facility. 

East Multnomah Recycling was designed and built by 

Willamette for the purpose of leasing to its tenant, Far 

West Fibers. East Multnomah Recycling is very valuable in 

Oregon because of the amount of solid waste that it 

processes, about 400,000 tons of solid waste, such as 

corrugated cardboard, newspaper, mixed wastepaper, and 

high-grade office paper. This was from quotes from Jim Aden 
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of Willamette Industries for the years between 1994 and 

1999. 

Also, it processes about -- processes about 10 

percent of all waste recycling in the Portland metropolitan 

area. As far as eligibility, the claimed facility includes 

land, a building, machinery, and equipment as allowed by 

law. The sole purpose of the eligible components is to 

prevent control, reduce -- or reduce a substantial quantity 

of solid waste. And for. the final eligibility c·ri teria, the 

pollution control is accomplished by a material recovery 

process. 

This next part is particularly difficult, 

especially considering the important reduction in the amount 

of solid waste and that a $2.8 million certified facility 

cost is at stake. It's difficult and it's unfortunate, that 

the only outstanding issues of this facility is when was 

construction substantially completed for pollution control 

purposes. 

The Miller Nash submittal dated June 23rd in the 

black binder, 2000, did not provide evidence to change the 

Director's Recommendation. The pollution control facility 

tax credit law regarding when an application must be filed 

has two parts; the ''do not file before" part and the "do not 

file after" part. 

In the ''do not file before'' part, the law provides 
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that a pollution control facility tax credit application 

cannot be filed before construction is substantially 

completed, and it cannot be filed before the facility is 

placed in service. The Department considers that the 

application submittal met the first filing part of the 

filing requirement. The facility was not filed before 

construction was completed, and it was not filed before the 

facility was placed in service. 

In the "do not file after'' part, the law provides 

that the application must be filed within two years after 

construction of the facility is substantially completed. 

On page 3 of the addendum there's a chronology of 

the relevant milestones as they relate to Application 4570. 

To recap, December 22nct, 1995 is the date that the 

application was submitted. Backtracking two years, 

construction of the.facility had to have been completed on 

or after December 22nct, 1993, to be within the filing period 

and to be considered timely filed. 

Staff interpretation of the ''do not file after" 

part of the filing requirement concludes that the 

application was not submitted within the required filing 

period. Staff considered the facility began operating on 

September 27th, 1993. Willamette Industries was the owner of 

the claimed facility on that date. In the period between 

September 27th, 1993 and the key date of December 22nct, 1993, 
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over 12,200 tons of recyclable material were processed at 

East Multnomah Recycling. 

In the absence of previous examples or a different 

direction from the Commission, the Director's Recommendation 

on the Review Report for the application, Application Number 

4570, is to reject the application for untimely submittal. 

CHAIRMAN EDEN: Does that conclude your -

MS. VANDEHEY: Yes, it does. 

CHAIRMAN EDEN: Mr. Huston, do you have anything to add 

to that? 

MR. HUSTON: Well, Madam Chair, I was ordered to spend 

five minutes or less. Let's kind of summarize the legal 

advice that we've offered in the case. Does that sound 

okay? 

CHAIRMAN EDEN: That sounds appropriate. 

MR. HUSTON: Okay. I'm going to spend, let's see, 47 

seconds on a little background on the tax credit statutes 

and then speak to "substantially completed" standard, and 

then I just -- one new legal issue that's probably raised by 

the company's most recent submission. That would be the 

black book there. 

Madam Chair, (inaudible) secret that the 

Environmental Quality Commission had, for a long time, 

(inaudible) imposed by the tax credit statutes, and I think 

the reason for that may be in part that this is not -- this 
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is not a delegated statute. This is (inaudible). It's not 

(inaudible) an instance in which the legislature has looked 

to this agency to establish a policy, but rather in this 

case, the legislature has exercised its prerogative to 

set the policy themselves and then assigned a different role 

to the Environmental Quality Commission, and that is 

basically one of interpreting their policy and fact finding. 

So it's the narrow -- narrower role that we think the 

Commission is obligated to play in this case. 

On the issue of "substantially completed," the 

interpretation of that, the application of the facts here 

does seem to me that our office and the company has 

basically agreed, at least on the legal text here. 

The Commission has very smartly taken the statute 

and offered to interpret it and provide more specific 

guidance to applicants, and so we have a fairly strict 

corporate statute which says that applications have to be 

filed within two years, and then a fairly strict court 

administrative rule interpreting that, and that rule says 

that you have to question when all the elements of the 

facility which are essential to perform its pollution 

control purposes of solid management or recovery in this 

instance and applying the facts, determine when' that time 

period began to run -- and Maggie presented you with the 

department's view of that which we (inaudible) very easily, 
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+egally defensible. 

If I recall, that same test is set out in the most 

recent letter under the Miller Nash letterhead, so we have 

an agreement to that point. I think, though, part company, 

both the Department and our office, part company, is that 

the company argues that the Commission should give great 

weight, if not determinative weight, to the date of the 

leasehold, and it's our respectful judgement to give it 

absolute weight would certainly probably not be legally 

permissible, that you would establish a policy that the 

legislature opted not to establish. 

Given a leasehold consideration is perfectly 

appropriate, weighing it with the other evidence. All is 

perfectly acceptable but not determinative weight. Rather, 

you have to search for that question about when the elements 

were in place so that it was operating for its pollution 

control purpose. Maggie summarized the evidence on that, 

her chronology on page 4, properly giving you the facts that 

you need. 

I would just like spend my remaining 94 seconds on 

the question of consistency and how the Commission handles 

the past precedent that this or other commissions have 

established. 

I think -- I hope the Commission understands that 

what has happened here is that the company, exercising its 



rights under the public records law, made a very demanding 

public record request to DEQ. It basically, as I understand 

it, required that staff check or at least consider virtually 

all the Agency's tax credit files. 

As a result of that search, the company found 

the I think at least most, if not all, the documents that 

are in the black book there, and so I think the Commission 

needs to ask itself what weight are those decisions entitled 

to, how do you manage to those, to what extent are you 

obligated to follow those. 

The company does not (inaudible), that I saw, the 

legal test that applies here. Under the Administrative 

Procedures Act, which sets the Court review standards for 

all agency decisions, the test is as follows, Madam Chair. 

The Court will reject the Agency decision only if it is 

(inaudible) inconsistent with an official agency position or 

agency practice, only if the inconsistency is not explained 

by the agency. But that's one of three elements there. We 

have to have an officially stated agency position or agency 

practice. 

Secondly, there has to be an actual inconsistency; 

first to say that you don't necessarily have to explain the 

differences between apples and oranges, but they have to be 

somewhat close to each other on the facts. 

And then third, even if those two elements do 
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exist, the Agency Commission is entitled to deviate from 

that prior policy and practice by explaining the reason for 

doing so. What are the reasons for doing so? Well, perhaps 

the most obvious is the prior decisions were wrong, legally 

wrong or wrong or bad as a matter of policy. Those are 

perfectly acceptable reasons to deviate. 

It certainly -- the courts have been smart enough 

not to require that an agency keep making the -- making the 

same mistakes, or that they keep perpetuating that decision 

is based on all the information. 

If we look at the materials in the black binder, 

then we can certainly -- time won't permit much discussion 

of those and we can do so on a question-by-question basis if 

that's the Commission's desire, but, virtually, I think 

Ms. Vandehey and I felt that virtually all the decisions 

were either not official agency practices or not factually 

inconsistent. I think the one -- the reasons for that are I 

think that most of the tax credits and you can look at 

them, the Miller Nash letter dated June 23rd. They 

summarized the information here. 

If you look at it, I think tax credits, at least 

eight, nine, ten, perhaps seven. I'm unsure about six, but 

Maggie informs me that all those reports have not yet been 

acted upon by the Commission, and I believe that they pulled 

from agendas, in part because it was understood that this 
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policy decision or interpretation was at issue here. 

The Number 2, the Fujitsu, and it's maybe -- it's 

factually different, in the sense that both the leaseholds 

and the completion fell within the deadline, so it doesn't 

seem to be comparable. And Maggie and I were -- thought 

perhaps that the first tax credit report, a 1993 decision by 

the Commission, is perhaps an inconsistency in the fact that 

the Commission were to accept the Department's position, 

again, it's that 1993, it's a while back, and the Commission 

is certainly entitled to have refined its thinking and its 

skill in applying the legal test in this case. That is one 

case, though, I think in which it appears that maybe the 

leasehold had a significant effect on the outcome. 

That's it, Madam Chair. I welcome questions. 

Thank you very much for letting me attend by phone. 

great hand gestures. I hope you noted that. 

CHAIRMAN EDEN: Thank you very much. 

COMMISSIONER MALARKEY: What did he say? 

I had 

CHAIRMAN EDEN: He had great hand gestures. He hopes 

that we noticed them. Yeah, duly noted. 

If you have nothing else at this time, 

Ms. Vandehey, then let's ask Willamette Industries 

representatives to come to the table and make their 

10-minute presentation. 

And if you could -- Well, introduce yourself for 



the record. Then I'll ask my questions. 

MR. BLY: For the record, I'm Rece Bly with the Miller 

Nash firm, appearing on behalf of Willamette, and this is 

Jim Aden, who is also with Willamette, also appearing on 

their behalf. 
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CHAIRMAN EDEN: Welcome, and thank you for coming to 

Tillamook. Mr. Bly, could you specifically talk about the 

-- in your presentation at some point, the 1993 case that 

seems to be the one previous decision that might be 

inconsistent with what you're faced with now in terms of the 

Director's Recommendation? 

MR. BLY: All right. Let me, first of all, echo what 

was said. This is a behemoth among recycled facilities. 

This thing -- This facility basically recycles a lot of the 

cardboard on the eastern -- in the eastern half of the 

Portland metropolitan area. It moves literally mountains of 

cardboard. It's a very large facility. 

We were told before we left for this trip, that we 

should provide a five-minute presentation so I kind of 

geared it toward that, but I think there's plenty to talk 

about here. 

About all we can do in the time allowed is point 

to some glaring issues in the hope that maybe some of the 

commissioners will agree with us, that there are some 

notable glaring issues and perhaps pursue some of those 
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issues which we think will bring about a proper result here. 

The first glaring issue I want to point to is 

Mr. Bill Bree. Time and time and time again in the 

Department's files, Mr. Bree has made a very firm written 

record that he believes that East Multnomah Recycling should 

be certified. Mr. Bree is the person to whom this file was 

assigned, and he's the man who worked this file on behalf of 

the Department for a long time, and when he makes his 

record, which he's done many many times, it exceeds the 

materials that we've submitted to the Commission. He gives 

reasons, and he explains that the Department is deviating 

from its established practices. He asks questions like, 

"Why are we doing this on EMR? This isn't the way we do 

things.'' 

Now, it seems to me that one of the best things 

that the Commission could do is right after we're done with 

our five or ten minutes, that the Commission would call 

Mr. Bree because he's the man that handled this file, and 

that the Commission would ask Mr. Bree, "Why do you feel so 

strongly about this, that you keep making a clear written 

record that this thing should be certified?" 

Mr. Bree is really pretty amazing to look at his 

performance from the outside because I assume that this was 

not very popular among the Staff, for him to continue to 

make a clear record that this thing should be certified, but 



he kept doing that, and I would describe it as courageous 

or, at the very least, the guy sure sticks to his guns on 

some things. So Mr. Bree should be consulted. That's the 

first issue. 
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The second issue is Staff's response to document 

requests. Mr. Huston just called our document requests very 

demanding. On other occasions Staff has called it abusive, 

bad faith, that we had -- alleged that we had ill motives. 

Let me tell you just a bit about the document request 

because my question is what is there to hide. Willamette 

submitted its first extremely abbreviated -- I want to 

stress that, extremely abbreviated document request on 

January 27 of 2000. Three and one half months later, the 

documents had not been produced. We submitted a lawful 

public records request, and three and a half months later 

the documents weren't produced, still hadn't been produced. 

On May 16, we received written notice from Staff 

that there absolutely would not be a settlement. You will 

recall that both Willamette and senior Staff had supported a 

settlement, but we were given written word on May 16, that 

there absolutely, positively would be no settlement, and we 

were given a demand that in no -- that in 19 days Willamette 

make its final submittal of written materials. That's on 

May 16. Two days later -- and that came as a surprise to 

us. Two days later we delivered a supplemental request for 
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documents. Why? 

Well, we had one or two of the documents that 

Mr. Bree had offered. It was very clear that Mr. Bree was 

acting and speaking based on why the command of material in 

the Department's files. We suspected correctly, that there 

was probably a treasure trove of material in the 

Department's files that supported Willamette's position. In 

other words, the best source for information starting to 

support Willamette's position is the Department's own files. 

So we asked for those files not in bad faith, but so that we 

could prove that we were right about this and the facility 

should be certified. 

Now, what happened after that is our request for 

documents. Supplemental request was May 18. The bulk of 

the production -- not all of it because parts of it were 

still coming in afterwards, but the bulk of the Department's 

production was June 12. We then spent 80 hours -- because 

we kept track of the time -- 80 hours reading, digesting, 

understanding, and researching based on the treasure trove 

of material that was delivered to us. 

And on June 23 -- so this is 11 days later -- we 

submitted -- and I could say it's a pretty good piece of 

work because I didn't write it. We submitted a pretty good 

piece of work. It's a 12-page summary of everything we 

found, and a product of our research, and we backed it up 
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with this binder that's been referred to. 

You know, if there's a bad faith request for 

documents, what people do is when they get the documents 

they chuck them in the corner and they forget them and they 

have a good belly laugh, and that's the end of it because 

they abuse the other party. That's not what went on here. 

We needed the documents. We got them, .we used them, we 

wrote a good product, and we hope the commissioners have all 

had time to read our submittal. 

So the second point was the response to the 

document request and the issue of what is there to hide. 

The third issue is the failure on Staff's part to 

address anything in our 12-page submittal and our supporting 

authority. When Staff came out with their July 6ili rejection 

letter, the rejection notice, or report, this report 

purports to list out whaf it is that Willamette has 

submitted. It does that on page 3. It lists exactly what 

Willamette has submitted. It says that -- I'm on page 3 of 

this -- of this July 6 rejection report. And it lists our 

submittals as December 8, '99, December 10, '99, and January 

6th, '99, with the cost documentation, and then in the text 

at the very bottom of page 3, it again says what Willamette 

has submitted. 

It doesn't even refer -- It's not even mentioned, 

our 12-page submittal and the one inch of authority, and, 



perhaps more importantly, this rejection letter, or report, 

does not address any of the arguments or authority in our 

materials. It sure looks like -- and we don't know this, 

but it sure has the appearance that the report was written 

before our materials were submitted, in which case, if 

that's the way it was going to be, we should simply have 

been told that you are not going to be allowed to submit 

anything more, and if you do, it won't be considered. 

The fourth glaring issue is what we call Staff's 

attempt to run away from the Department's own precedent, 

practices, and procedures. Mr. Bree does an excellent job 

of highlighting this time and time again in the file. Now, 

during Mr. Huston's presentation, I think what I heard is a 

suggestion that -- or almost a grudging acknowledgement yet 

that, yes, there is established precedent practice and 

procedure which is evidenced by the Department's own file, 

and if you are going to reject EMR, even though it is what 

it is I mean, it is a facility that should have been 

built to recycle mountains of solid waste. 
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If not withstanding your existing precedent you're 

going to reject that, I think the Counsel I heard describe 

this morning, or the message was, "Well, you might need to 

adjust in some of your existing policy or precedent. You 

might want to try and distinguish it or jettison it," and my 

question is why. Mr. Bree is right. 
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If you follow established practice and procedures. 

you're not going to be straining to reject certification of 

EMR. You're going to certify a worthy facility. 

Now, in response to your request, Chair Eden, we 

received nothing, not one scrap of paper, not one word by 

phone call, nothing in response to our submittal; nothing 

.from Staff, nothing from Mr. Huston. And it's worse than 

that because when we sent this material, which is a product 

of 80 hours of hard work, to Staff, we sent an email at the 

same time and we said, "Do you want us to send it to the 

Commission members? Please advise." There was never any 

response to that email. 

But we didn't stop with that. We sent our 

submittal also to Mr. Huston, and Carrie Kuerschner of my 

office called Mr. Huston, and Mr. Huston gave us a timely 

response because our question to Mr. Huston was, "Do you 

need more information? Would you like to discuss? Do you 

see any issues that need to be hashed out?" And Mr. Huston 

-- this was on the 30th -- called back and left us a message 

that he hadn't had a chance to look at the material yet, and 

we've never received any further response from the Staff or 

legal counsel about any interest in discussing anything in 

our submittal; nothing. 

So until I showed up here this morning, I had no 

idea that Mr. Huston would take the position that maybe 
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you'll have to get around or repeal or somehow deal with the 

'93 decision that perhaps suggests that you should certify. 

I'm coming here unarmed because this is the first I've ever 

heard of it. So I don't know why he's picking out that one 

decision. 

I will share -~ I want to share one other thing 

before I hush up. What I want to share is a policy 

statement that came out in November, that set forth the 

Agency's policies on interpreting some of the issues that 

are germane here; and, specifically, I'm referring to a 

November 1999 interpretation document that Staff 

promulgated. And it wasn't a document that was proposing a 

change in policy, it was an articulation of the existing 

policy. 

And what this staff document said is, "ORS 468.165 

appears to separate the terms 'substantially completed' and 

'placed in service.' The OAR definition of 'substantially 

completed' and the IRS definition of 'placed in service' 

have the same meaning, closed quote. That's from the 

Department's own November '99 interpretation document. 

That's extremely important because if this is true, and we 

take it to be true and Mr. Marsh apparently takes it to be 

true, because at the top of page 9 of our submittal to the 

Commission Mr. Marsh seconds this. He says, "The written 

interpretation has been relied upon by the Department to 
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establish the date of substantial completion," referring to 

this November '99 document. 
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What does this mean? I mean, what's the 

significance of this? Well, what it means to a lawyer, of 

course, is that you can now go to the IRS authority, and 

there's a substantial lobby of that, of course, and you can 

-- you can glean from it an understanding of whether this 

facility was substantially completed, because the Agency 

itself has gone on record as saying the IRS definition of 

"placement service" is equivalent to the agency definition 

of "substantially completed." That's exactly what we did in 

our submittal. 

Now, in May we took this up because this document 

came to us late. Remember we filed our document request in 

January? We didn't find out about this official 

interpretation until May, and when we got it in our hands we 

thought it was potentially a very important document, which 

it is. We asked Staff and legal counsel about this. And, 

basically, our conclusion was this should be over. Based on 

the supporting IRS authority this whole thing should be 

disposed of, and the response was, "Gee, that wasn't an 

official statement,'' and, "Gee, well, that was discussed 

and, well, the EQC chose not to adopt that." 

That's not what's significant here. This was 

Staff's statement of how it was interpreting the relevant 
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authority. This is how they were doing it, and we accept 

that. That's how they were doing it. And if we do the same 

thing here, then this facility should be certified. 

Do you have anything, Jim? 

MR. ADEN: No. 

MR. BLY: Nothing further. Thank you. 

CHAIRMAN EDEN: Thank you. Mr. Huston, do you have any 

response at this point? 

MR. HUSTON: Well, probably -- probably one brief kind 

of factual note, Madam Chair. My understanding on the topic 

discussion document that Mr. Bly's referring to, he said it 

was an effort by Staff to provide some greater certainty to 

the determination of "substantial completion" in particular, 

and Staff very much wanted to have a bright line that they 

could use for these cases and so they talked about possibly 

using the IRS determination, and it was rejected. 

The policy was considered. Maggie can tell you 

whether it actually proceeded to the Commissioner but it was 

basically rejected, and I think in part, based upon legal 

advice, that the desired policy here, that of using the IRS 

determination would probably conflict with the statute. 

So I don't think that an agency staff should be chastised or 

that they should be discouraged from examining, though, 

interpretational questions, and that's my understanding of 

that particular document. 
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Otherwise, I don't take issue with Mr. Ely's 

assessment of my comments. I do think -- My overall 

assessment is that the company found almost nothing of value 

in their public records request. To find perhaps one tax 

credit report in thousands that may be close to this one is 

certainly not overwhelming evidence. 

Thank you, Madam Chair. 

CHAIRMAN EDEN: Thank you, Mr. Huston. Does Staff have 

anything additional? Could we ask that you come back to the 

table? 

Thank you very much, Mr. Bly and Mr. Aden. 

MS. VANDEHEY: Madam Chair, I would like to know if you 

would ask Michael Huston to discuss the first records 

request made by Miller Nash, rather than me address that. 

CHAIRMAN EDEN: The December one? The January one? 

MS. VANDEHEY: Yes, the first records request. 

MR. HUSTON: Are you nodding, Madam Chair? Do you want 

me to speak to that? 

CHAIRMAN EDEN: I'm thinking. I think that I do. 

MR. HUSTON: I think I can do so in two sentences. 

CHAIRMAN EDEN: All right. 

MR. HUSTON: I feel very, very sorry that there was a 

misunderstanding. Maggie and I both thought we heard and 

clearly understood that the company agreed to put that 

public record request on hold and entering a -- a three 
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months' settlement discussion. Anyway, I had very carefully 

advised my client, the Department Staff, not to mention 

those settlement discussions because we -- the company had 

requested that -- they put it on the record so I guess I'm 

free to just note that we did go into protractive settlement 

discussions to try to resolve this case. Those did not come 

to fruition. 

And as soon as those were completed, Maggie 

started spending an enormous amount of her and other staff 

people's time in responding to a very big record. 

Thank you. 

CHAIRMAN EDEN: So the Department's position is that in 

fact the -- they thought there was an agreement that the 

public records request was put on hold until shortly after 

May 16th. Is that -- Is that your interpretation? 

MR. HUSTON: Yes. 

CHAIRMAN EDEN: And the bulk of the material was 

provided by June 12ili. 

MR. HUSTON: That's right, isn't it, Maggie? I think 

the response was on June 12th, right? That's the bulk of the 

material that 

CHAIRMAN EDEN: Yes, it was in June. That's what 

Mr. Bly said so --

Does Staff have anything additional? 

MS. LOTTRIDGE: Yes. For the record, I'm Helen 
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Lottridge, Administrator of Management Services Division. J 

would like to just describe some Staff responsibility issues 

that might help to clarify roles within the Department. 

There were several references made to Mr. Bree being the man 

to whom the file is assigned. And, in fact, Mr. Bree 

carried a large part of the responsibility for reviewing 

this tax credit and many others. His particular part of the 

responsibility is primarily to review and often inspect the 

facility to determine whether it meets the definition of a 

pollution control facility. 

And then, of course, we have many discussions 

among Staff representing possible points of view and 

different facts related to the matter so, yes, we do discuss 

these tax credits within the agency and different 

possibilities and ways of thinking about them. 

And so if Mr. Bree wishes to venture and give 

facts or viewpoints on anything other than the basic 

responsibility of meeting the definition of a pollution 

control facility, we would certainly welcome that and 

discuss it among Staff. It is, however, Ms. Vandehey's 

ultimate responsibility to decide such issues as timely 

submission of the application. 

I might just mention that in a memo that Mr. Bree 

wrote on August 23rd of 1996, he does make two observations 

about the facility, answering two questions here. Is the 



facility eligible, based on sole principal purpose test? 

Yes. And I think that Ms Vandehey referred to the other 

earlier. I don't really think there's any disagreement on 

that question. 
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And the second question Mr. Bree poses in this 

memorandum is, is the facility eligible, based on meeting 

the filing deadline. No, is his answer. In the first 

paragraph he says, "I'm proposing that the Department reject 

Willamette Industries' tax credit application, based upon 

the discussion below about submission during the two-year 

period." 

If you would like to have copies of that, we're 

very happy to provide it to you. 

So that pretty much will help to clarify and 

delineate the responsibilities of Staff. And then 

COMMISSIONER REEVE: Excuse me. 

MS. LOTTRIDGE: Yes, sure. 

COMMISSIONER REEVE: Can you just -- What were you 

reading from? 

MS. LOTTRIDGE: I was reading from a memorandum that 

Mr. Bree wrote on August 23rd, 1996 -- Maggie, do you want to 

go into --

MS. VANDEHEY: Yeah. 

MS. LOTTRIDGE: This was following one of his earlier 

reviews of the application, I think. 
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MS. VANDEHEY: Normally, in the reviews that I looked 

at, what happens in the review process, the Department is in 

a process of discovery. And we move along and perform the 

review and when we come to a stopping point, we then stop 

going any further until we -- and we don't -- we don't 

explore until we resolve those issues. 

That was the case with this application. Mr. Bree 

came to the point of filing the timely submittal, and he did 

not go farther in the review. He -- Every application 

review begins its life as an approval. And throughout this, 

all of the drafts still had approval pending resolution of 

the submittal issue. 

I have several documents written by Bill Bree; one 

June 12th, 1996, and in that letter 

(There was a pause in the proceedings.) 

MS. VANDEHEY: In that letter he's asking for 

additional information, additional information for issues 

that need to be clarified before he can complete his review. 

This is about the time that he sent his FAX to Mr. Jim Aden 

with a copy of the Review Report, and the Review Report 

actually had "Approve" on the top. However, the date of 

substantial completion had not been resolved. 

In this letter he says a facility is considered to 

be substantially complete when it's capable of performing 

its purpose. He goes on to talk about the dates, and then 
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he also talks about types of documents that the Department 

may review to verify when the plant facility was in 

operation, and he says including information on when the 

equipment was being operated, when the facilities -

utilities were fully utilized, what related equipment was 

being operated on the site prior to that date, what material 

was being received, processed, and sold on the site prior to 

that date, and what startup date is used on the local 

permits and licenses. 

That paragraph is part of our discovery process. 

There is -- With this term there is no magic bright line 

date that we can point to and still stay within the meaning 

of the legislative intent. 

(Side B) 

MS. VANDEHEY: I've also included the August 23rd, 1996 

memo from Mr. Bree to Mr. Charles Bianchi, and in that he 

clearly states, "I am proposing that the Department reject 

Willamette Industries' Tax Credit Application 4570." 

Also, Madam Chair, I would like to apologize for 

the lateness of this black book. I did not receive the. 

email that Mr. Bly is talking about. 

CHAIRMAN EDEN: Well, I received the book on Monday 

afternoon, the 10th. Did everybody else get it then or 

before? 

COMMISSIONER BENNETT: I was on the road, so, 
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obviously, it's sitting in my (inaudible) 

CHAIRMAN EDEN: Oh, so you haven't seen it at all 

Commissioner --

COMMISSIONER BENNETT: That is correct. 

MS. VANDEHEY: 'And I also -- I received a copy. I have 

a copy of it. 

CHAIRMAN EDEN: Anything further from the Staff? 

Questions or comments from the Commission? 

And just for the record, Commissioner Van Vliet will not be 

participating in either the discussion or any vote that 

might occur on this issue because he has a stated conflict 

of interest. 

Questions or comments? 

Commissioner Reeve? 

COMMISSIONER REEVE: Mr. Huston, could you fill us in a 

little bit further on what the APA really means, how it's 

been interpreted as far as precedent and practices because 

my review of the of the materials in the submission from 

Willamette Industries show review reports which certainly, 

you know, make a statement that can be read, understood as 

reports. But I don't know, frankly, out of the APA, whether 

those reports would rise to the level of an accepted 

position or a precedent that we either need to follow or 

distinguish. So can you fill us in a little more on that?. 

MR. HUSTON: Madam Chair, members of the Commission, 



could I have Commissioner Reeve simply say again what 

materials he's referring to? Was it an individual tax 

credit report or to Commissioner or --

COMMISSIONER REEVE: Yes. 

MR. HUSTON: -- another document? 

COMMISSIONER REEVE: Precisely what I'm saying is we 

received in the submission from Willamette Industries these 

tax credit reports. I'm at the black binder, and my 

question to you is how those reports relate to the i~sue of 

a position or a precedent under the EPA -- excuse me, the 

APA. 

MR. HUSTON: Thank you. I would like to take a crack 

at this. I would certainly encourage Mr. Knudsen to add to 

it or contradict it. I think Larry's had an opportunity to 

read the Martini v. OSPC decision, which the Court has 

spoken to some of these issues. 
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This statutory test that -- Commissioner, is 

inconsistent with an officially stated agency position or 

agency practice. I think -- My recollection is that the 

Court has required a fairly -- at least a significant degree 

of formality to the agency decision, I think particularly to 

seeing a staff policy document that wasn't adopted. I don't 

think that represents an officially stated agency position. 

I think it represents a rejection of the position, perhaps. 

What they're -- Let's do our best -- I'll try to 



do my best to tell you whether I think Document 1, the 

Timber Products Company Tax Credit Report, what the status 

of that would be under the APA standard. I really doubt 

very much, Commissioner, that a Court would conclude that 

the paragraph in that document that addresses at least 

similar facts It doesn't accept.much interpretive 

reasoning, that I recall. I doubt that a Court would 

conclude that that was in the category of an officially 

adopted position. 
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I do think, nonetheless, that Commissioner Knudsen 

or I might suggest to you that in the order in this case, 

that we nonetheless assume that it might be, and include 

some findings or reasonings that would tell the Court why 

the Commission prefers to go with the current 

interpretation, which reasons include that reasons which 

include the fact that the Agency has asked our office to 

examine the statute and the administrative rule on 

"substantial completion," and we would like to think that 

we're closer to being on the right track under the 

legislature guidance than we were before. 

COMMISSIONER REEVE: Is there any evidence or document 

that you've run across, that during the Timber Products 

consideration there was discussion interpretation by the 

Commission or by Staff on this particular issue? 

MR. HUSTON: During the consider.ation on the Timber 



Products Company, that Tax Credit Report? 

COMMISSIONER REEVE: Right. 

MR. HUSTON: I personally have no recollection 

whatsoever of that tax credit, Commissioner Reeve. I may 

well -- I'm sure I was working with DEQ at that time. I 

probably served as the Commission's counsel at that time, 

but I don't -- but rarely would I have a recollection of 

that specific tax credit. 

COMMISSIONER REEVE: Well, regardless of your personal 

recollection, would it be -- would documents relating to 

that be included within the document request that you 

responded to? 
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MR. HUSTON: Oh, I think most -- I'm sorry, 

Commissioner Reeve, if I didn't get the question right. I 

think the answer is most definitely yes. I think Maggie and 

I both were very clear that anything that would -- that 

would have been even remotely on this topic would have been 

provided to the company. 

You know, contrary to Mr. Bly's suggestions that 

the Agency is hiding something, anything, I think the 

company, at least from my honest assessment of it, DEQ has 

been extremely careful in attempting to provide anything 

that might be related to this policy question. It's 

perfectly possible that they may have made a mistake, but 

there is certainly, to my knowledge, nothing being hidden. 



It's all out there, for better or worse. 

MS. VANDEHEY: Madam Chair? 

CHAIRMAN EDEN: Would it be in the minutes? 

MS. VANDEHEY: Madam Chair, may I offer --

CHAIRMAN EDEN: Ms. Vandehey. 
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MS. VANDEHEY: In the records request we copied all EQC 

agenda for the past ten years, provided them to Miller Nash, 

as they show in the binders, regarding tax credit. That 

includes that -- any summaries that were included in those 

binders, all review reports and all Director's letters that 

went before the Commission for the last ten years. 

MR. KNUDSEN: Madam Chair, perhapsc I can respond more 

to Commissioner Reeve's initial question. Most of the 

volume law in this issue -- and there isn't much, but most 

of it is developed in the context of either contested case 

decisions, where you have relatively formal findings and a 

discussion of the hearing officer or bodies decision, or in 

the case of more formal, but not rules, guidance, usually, 

internal management directives that have been adopted as 

formal guidance by an agency. 

And so that's why it's a little bit difficult to 

apply it to this context where, typically, we just don't 

have that kind of detail in the tax credit decision, with 

the exception of a few cases like Tidewater or others where 

we've gone into detailed discussion and prepared elaborate 



orders, we rely on just the report and the minutes for our 

final order, so that's the difficulty in applying the test 

to this case. 
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But that's also, I think, the reason for our 

advice that it's probably appropriate to go ahead and 

address this issue in any order you may, so that it would be 

clear if the case comes to judicial review. 

CHAIRMAN EDEN: In case it comes to judicial review. 

COMMISSIONER REEVE: Well, I think to be fair, frankly, 

to the public and that the applicant, to know what the rules 

are. 

CHAIRMAN EDEN: Other questions or comments? 

Commissioner Malarkey, what's your questions? 

COMMISSIONER MALARKEY: I was referring to the earlier 

minutes --

MS. PURSER: You need to speak up. 

COMMISSIONER MALARKEY: Oh. I'm not (inaudible). 

CHAIRMAN EDEN: What's the pleasure of the Commission? 

COMMISSIONER BENNETT: What we see is the motion in 

front of us, (inaudible). 

CHAIRMAN EDEN: We don't have a motion in front of us 

as a motion. If there's --

COMMISSIONER BENNETT: That's the question, then. 

CHAIRMAN EDEN: If there's going to be one, somebody 

needs to make one one way or the other, or if you want to 
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put it off in terms of thinking more about the argument 

about consistency, that's an option, as well. Maybe not. 

Mr. Aden, would you like to comment on that? 

MR. ADEN: If I could for just two minutes, that I was 

(inaudible) involved in 1996 and in 1994, actually, in this 

project, that I would say that I had been doing tax credits 

for 13 years before then. I had -- We, Willamette 

Industries, did this as a lease project, looked at the tax 

credit as part of the reason to do it. 

Unfortunately, the operating people -- and the tax 

credit doesn't start until you get the thing certified, so I 

was pushing many, many years before we filed the danged 

thing to get it in. But I guess that, unfortunately, the 

guy that was retiring did this project, wasn't top on his 

priority list. He put it off. 

But I guess that I believed when we filed it on 

December 22"ct, that based upon everything I saw in all of my 

experience, as well, you know, I guess, of doing these, is 

that Willamette Industries, if you look at the application, 

the application of Willamette Industries, all of the return 

on investment is Willamette Industries. All of the 

additional questions are Willamette Industries integral to 

all of those questions are the lessor's questions. The 

lease was January 1st, that I believe and I still believe, 

that that was a date that we met. That was not a bad date, 
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and I know I wanted it the year before. I wanted it a long 

time before. But on December 22"ct, I was relieved to have 

met that because I knew the date of January 1st, and I've 

been somewhat knowledgeable of our dealings with Far West 

Fibers, of the f~ct that they had to move when they had to 

move, that they moved a little early because of the problems 

with the former facility. 

They had -- They did move in September, late 

September, that there's certain factors, and the dust filter 

was a thing that was part of the original design, part of 

the separately listed pieces of equipment, and it wasn't in 

service until 1994. And I guess that I felt that because of 

those things, that on December 22"ct, we met the deadline. I 

didn't like it. I wished we would have done it a long way 

earlier. God, I wish now that we would have done it a lot 

earlier. But I guess I just wanted to make that clear, that 

when we filed it an experienced tax person felt that we met 

it, and, you know, right, wrong, or indifferent I just 

wanted to let you know that. 

And I also say that I know that this has been a 

tremendous amount of Willamette's time, a tremendous amount 

of the Department's time. I'm sorry we didn't file it six 

months earlier, but I guess that's the facts. 

Thank you. 

CHAIRMAN EDEN: Thank you, Mr. Aden. We're still at 
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what's the pleasure of the Commission. 

COMMISSIONER BENNETT: Well, aren't there several 

things that we could do, and what are those? 
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CHAIRMAN EDEN: Mr. Knudsen, would you like to lay this 

out for the Commission? 

MR. KNUDSEN: Well, if you are inclined to agree with 

the Staff Report and the recommendations there, then a 

motion which is made to deny for those reasons. 

If you are disinclined to follow the Staff Report, 

then I think you probably are going to have to make a call 

as to whether or not the basis for a different reason -- or 

a different decision is going to be the substantial 

completion, date of completion issue, and whether or not you 

are either going to agree that there should be at least 

they should control in this case, or you might take a 

position that the company is going to change that in the 

future, and why and what do you think was the past practice 

to rely on, at least, holds that's your determination. 

Or, on the other hand, you might decide that you 

would be interested in this new -- what I'll characterize as 

a new argument, that the filter system or scales were 

integral to the materials recovery function and have the 

effect of (inaudible). 

CHAIRMAN EDEN: That's not really a new argument. 

mean, we've discussed that, I think. 

I 



MR. KNUDSEN: It came up later in the process. 

CHAIRMAN EDEN: Yes. 

MR. KNUDSEN: Don't mean to say that it's untimely or 

shouldn't be considered in this --

CHAIRMAN EDEN: We discussed it and considered it in 

our -- in the past. 

There's a third option, is there not, of putting 

it off to more further 

consistency argument? 

more closely examine the 

MR. KNUDSEN: Certainly you can make that decision. 

I'm a little concerned about that. In the past the company 

has been unhappy with doing that, and eventually they may 

decide to act on that unhappiness. So -- But it is an 

option. ·There's some risks, but it's an option. 

CHAIRMAN EDEN: Does that answer your question, 

Commissioner Bennett? 

COMMISSIONER BENNETT: Well, I was just waiting for 

sixth or seventh option. 

CHAIRMAN EDEN: Commissioner Malarkey? 

COMMISSIONER MALARKEY: Well, the thing that -- Madam 

Chair, is the fact that I've never seen this William Bree 

email. I may -- just because I was not on the Commission, 

and then --

CHAIRMAN EDEN: Which email are you referring to? 

COMMISSIONER MALARKEY: I'm sorry, it was passed out 
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this morning from William Bree and Maggie Vandehey. And 

then I had known anything about the issue. Number 1 

excuse me, the inconsistency issue, and that leaves me 

unable to make a firm vote. 

CHAIRMAN EDEN: So what's the pleasure of the 

Commission? 
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COMMISSIONER BENNETT: Madam Chair, in the August 23rct, 

'96 email, it's not so much -- I'm looking under Number 2, 

"Is the. facility eligible?" The note is there, and then the 

question is asked in the last sentence do we use September, 

do we use the start of -- start of operation, or the 

December date when they started the lease. And it looks 

like that was where the question was, if this was a "no" 

would that question following -- those questions follow. 

So if you answer that question one day one way, 

the "no" stands. If you don't, then where are you from 

there? That decision appears, from the Staff's standpoint, 

to have been answered in support of the ''no." 

And the rest of it, then, becomes a question of is 

this one of those cases where somebody missed the date, and 

then that's the way it is. 

So when I look at this, that's the pivot. And 

it's not so much whether I'm supporting the Staff in this 

case as I'm just reviewing what I've seen. I did not see 

(inaudible). But listening, it appears that the case is 



being created, tried to produce an alternative to one of 

these dates, and it doesn't look like it to me. 

So my motion would be to support the Staff. 

CHAIRMAN EDEN: Are you making that motion? 

MR. BENNETT: My motion would be, and, therefore, I'm 

making that. 
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CHAIRMAN EDEN: So let me make sure that I'm stating it 

correctly. Your motion is to accept the Staff Report and 

deny the tax credit application --

COMMISSIONER BENNETT: Correct. 

CHAIRMAN EDEN: -- 4570. 

COMMISSIONER BENNETT: Correct. 

CHAIRMAN EDEN: Is there a second? 

COMMISSIONER MALARKEY: I second. 

CHAIRMAN EDEN: Any other questions or comments, any 

discussion? 

Commissioner Reeve. 

COMMISSIONER REEVE: Well, I think it's fair to make a 

comment applicable -- because this has been a long process 

and it's been a lot of time -- both the Commission and the 

Department, and certainly Willamette, I know, who have put a 

lot of effort in this, and I think they're entitled to some 

additional perspective on it, though I don't think, 

ultimately, they'll like probably what they're about to hear 

from, at least from me, and that is I think Mr. Bree, to the 
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extent he supported this application, was largely making 

legal interpretation, and while I respect his right to make 

one, I think the Commission has to make its own legal 

interpretation of what the statute and rules mean on 

substantial completion. 

I think Mr. Bree does -- Mr. Bree's comments 

highlight the issue of the lease and whether ''placed in 

service" is indeed the same thing as "substantial 

completion." I think, legally -- it's my interpretation, I 

think, perhaps the interpretation of the Commission, is that 

those are different terms, and that the extent those terms 

have been completed, that was a mistake. And if we've made 

that mistake in the past, I don't think it's our 

responsibility to continue to make that mistake if we feel 

strongly -- and I do feel strongly -- that it doesn't jive 

with the way the statute is actually written. 

I think the statute does have those two terms 

separate. I think the first part of that phrase in the 

statute which says -- lays out the criteria before that must 

be -- before an application can be submitted is different 

from the two-year deadline. I think it's unfortunate if the 

Department's prior interpretations and discussions with 

Staff have not clearly made that distinction. 

I think they were wrong if they didn't do that, 

and to the extent that lulled people like Mr. Aden into 
\ 
' 



reliance, I think that's a mistake and one that, frankly, 

the Department should apologize about, but it is not 

something that I can rely on in good conscience and say, 

well, because the Department did not make that distinction 

clearly enough, then we are bound to follow it. I think 

we're bound to follow the statute and the rules as best we 

can understand them and interpret them. 

As to the -- That's really the legal issue. 

41 

The factual issue, which we really haven't talked 

about a great deal here today but we talked about more at 

the last meeting is, really, were the essential parts of the 

facility in place before -- you know, back in September, 

October, November, and I think, as I've said before, 

factually, I think the record is relatively clear that 

factually the -- all those essential elements were in place, 

and that we've had evidence of thousands of tons of baled 

product during that period. 

I think we start down a very slippery slope if we 

somehow try to give a great deal of flexibility and wiggle 

room to facilities that are essentially operating but, you 

know, are still making modifications and changes. I think 

the statute really doesn't give us that kind of flexibility. 

And, frankly, if the legislature wants us to do that, they 

can tell us that we have greater flexibility to do that, but 

I don't see it in the current statute and rules. 
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So that's my way of -- my comment and explanation 

where my vote comes from. 

CHAIRMAN EDEN: Thank you. As Chair, I am extremely 

fortunate to always get to speak after Commissioner Reeve. 

And in this instance, we have discussed this. Our positions 

have not really changed, and he has very ably articulated my 

view on this, as well. 

I do want to say that I agreed with Commissioner 

Van Vliet's comment way back when, when we first talked 

about this, that this is an extremely wonderful facility. 

We just can't -- It doesn't sound to me like we can get over 

the deadline problem, and we disagree with you, and we 

expect we'll see you in court. But it's not because we 

don't agree with the facility is doing exactly what it was 

designed to do. We just wish, as well as you do, 

Mr. Aden, that it had been brought to us sooner. 

So with that, we probably need a roll call. It's 

been moved and seconded that we deny Tax Credit Application 

Number 4570. Director Marsh? 

DIRECTOR MARSH: Commissioner Bennett. 

COMMISSIONER BENNETT: Aye. 

DIRECTOR MARSH: Commissioner Reeve. 

MR. REEVE: Aye. 

DIRECTOR MARSH: Commissioner Malarkey. 

COMMISSIONER ROY: Aye. 



DIRECTOR MARSH: Chair Eden. 

CHAIR EDEN: Aye. 
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MR. KNUDSEN: Madam Chair, before we move on can we 

discuss the order? I can either prepare an order based upon 

Staff Report -- and I would suggest also the comments made 

during the taking of the motion as to the motion by 

various Commissioners and prepare that for the Director's 

signature, or I can prepare a draft order and bring that 

back for you at -- for the Commission at its next meeting, 

either regular or special, and then you can sign it, Ms. 

Chair. What is your pleasure? 

CHAIRMAN EDEN: As far as I'm concerned, the first 

alternative is appropriate. I don't believe that we need to 

see another order on this again. 

(MR. SPEAKER): I will do that. 

CHAIRMAN EDEN: Thank you. 

Thank you very much for coming. 

(MS. SPEAKER) 

(MR. SPEAKER) 

Thank you, Madam Chair. 

Thank you. 

CHAIRMAN EDEN: Thank you, Mr. Huston. 

MR. HUSTON: Thank you. 

* * * * 



Minutes are not final until approved by the EQC 

Approved __ 
Approved with Corrections __ 

Environmental Quality Commission 
Minutes of the Two Hundred and Eighty-Sixth Meeting 

August 22, 2000 
Special Phone Meeting 

On August 22, 2000, the Environmental Quality Commission (EQC) held a special phone meeting at the 
Department of Environmental Quality (DEQ) headquarters, 811 SW Sixth Ave, Portland, OR. The following 
Environmental Quality Commission members were present: 

Melinda Eden, Chair 
Harvey Bennett, Member 
Tony Van Vliet, Member 

Mark Reeve, Member 
Deirdre Malarkey, Member 

Also present were Larry Knudsen, Assistant Attorney General, Oregon Department of Justice (DOJ); Lydia Taylor, 
Deputy Director, Department of Environmental Quality; and other staff from DEQ. 

Note: The Staff report presented at this meeting, which contain the Department's recommendations, is on file in the 
Office of the Director, 811 SW Sixth Avenue, Portland, Oregon 97204. Written material submitted at this meeting is 
made a part of the record and is on file at the above address. These written materials are incorporated in the 
minutes of the meeting by reference. 

Chair Eden called the meeting to order at 2:00 p.m. on Tuesday, August 22. 

A. Rule Adoption: Revisions to On-Site Innovative Technology Rules 
Mike Llewelyn, Water Quality Administrator, and Ed Woods, On-Site Manager, presented this item to the 
Commission. 
The EQC reviewed the proposed rule revisions and made the following changes: 

1. In 340-071-0116(2) The second sentence beginning "Performance is established ... " was moved to be the 
third sentence. This was to make it easier to read. 

2. In 340-071-0130(2)(b) the following changes were made. These changes were made to make the rule 
easier to understand. 
• The last word of the first sentence "is" was removed and added to the beginning of (A} and (B). 
• In (B) the phrase "the new and innovative technology or material" was removed. 
• (B) was divided into 2 sections called (C) and (C)(i). (i) starts with the sentence "During the evaluation 

of a product approved prior to July 1, 1999 ... " and includes subitems (i}, (ii}, and (iii). The remainder of 
(B) was renamed section (C). 

• Section ( C) was renamed (B). 

The EQC discussed the merits of allowing until December 31, 2002 for current approvals to expire. Mr. Llewelyn 
indicated the current approvals would have continued indefinitely were it not for the litigation. He also indicated 
DEQ intended to try to define the performance of the standard trench through a contract. If criteria were 
established as indicated in the proposed 130(2)(b)(C) they would be incorporated by rule. If for any reason DEQ 
were notable to establish criteria, current approvals could not use (C) would be able to get approval by any of the 
other options. 



The "piggybacking" of approvals was discussed. The Commission asked what would DEQ expect from a company 
that wanted "functional equivalency" approval? DEQ responded that it would be up to the applicant to demonstrate 
"functional equivalency" to DEQ's satisfaction. 

Commissioner Van Vliet made a motion to adopt the rules with the above corrections. Commissioner Malarkey 
seconded the motion and it carried with five "yes" votes. 

Deputy Director Taylor gave an update on the spill at 15 Mile Creek. 

There being no further business, the meeting was adjourned at 2:55 p.m. 
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Environmental Quality Commission 
Minutes of the Two Hundred and Eighty-Seventh Meeting 

September 6, 2000 
Special Phone Meeting 

On September 6, 2000, the Environmental Quality Commission (EQC) held a special phone meeting at the 
Department of Environmental Quality (DEQ) headquarters, 811 SW Sixth Ave, Portland, OR. The following 
Environmental Quality Commission members were present: 

. Melinda Eden, Chair 
Tony Van Vliet, Member 

Mark Reeve, Member 
Deirdre Malarkey, Member 

Also present were Larry Knudsen, Assistant Attorney General, Oregon Department of Justice (DOJ); Lydia Taylor, 
Deputy Director, Department of Environmental Quality; and other staff from DEQ. 

Note: The Staff reports from 1994 referred to at this meeting, are on file in the Office of the Director, 811 SW Sixth 
Avenue, Portland, Oregon 97204. Written material submitted at this meeting is made a part of the record and is on 
file at the above address. These written materials are incorporated in the minutes of the meeting by reference. 

Chair Eden called the meeting to order at 8:00 a.m. on Wednesday, September 6. 

A. Informational Item: Standards, Criteria, Policy Directives and Hiring Procedures to 
be Used in Hiring the Director of the Department of Environmental Quality 

The Commission discussed the Standards, Criteria, Policy Directives and Hiring Procedures in Hiring the Director 
of the Department of Environmental Quality that were used by the Commission in 1994. The changes they made 
were as follows: 

• The Human Resources Services Division of the Department of Administrative Services would be asked to 
coordinate the application process. 

• Recruitment would be held open until October 6, 2000. The Commission may choose to extend the deadline if 
not enough applications are received. 

Written public comment on the standards, criteria, policy directives and hiring procedures will be taken until 
September 25, 2000. Oral comment will be heard at the September EQC meeting, and the Commission will vote 
on this action item after consideration of all comments. 

A motion was made by Commissioner Van Vliet to propose for public comment the standards, criteria, policy 
directives and hiring procedures in hiring of the Director of the Department of Environmental Quality set forth in 
1994 with the above amendments. Commissioner Reeve seconded the motion and it passed with four "yes" votes. 

There being no further business, the meeting was adjourned at 8:35 a.m. 
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Re: DEQ Tax Credit Application No. 5009 for Certification of Independent Spent 
Fuel Storage Application 

Dear Commissioners: 

The purpose of this letter is to address the new issues raised in the May I, 2000 

memorandum to the Environmental Quality Commission ~EQC) from Langdon Marsh, Director 

of the Department ofEnvirorunental Quality (DEQ), and the corresponding DEQ Tax Credit 

Review Report recommending denial of PGE's prelimin<H:)' application for a tax credit for its 

Independent Spent Fuel Storage Installation (ISFSI) facility. POE has pteviot1sly submitted 

several letters to DEQ, none of which have been provided to the Commission. Therefore, we arc 

sending this lelter directly to you, with a copy to DEQ to be included in the record of decision on 

this matter, because we believe it is important for the Commission to have all pertinent 

information bearing on the issues raised by PG:E's application. We have Included PGE's prior 

correspondence with DEQ in Attachment 1. 

Connecting People, Pbwer and Possibilities 
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1. The ISFSI Prevents, Controls and Reduces a Substantial Quantity of Pollution. 

DEQ acknowledges that "[d]ry storage controls, prevents, or reduces a substantial quantity 

of pollution control [sic] over no storage ... " 1 DEQ claims however that the ISFSI does not meet 

thp definition of a pollution control facility because it docs not control a substantial quantity of 

pollution as compared to the existing spent fuel pool - a facility which has never received a tax 

credit and which serves a very different purpose from the ISFSL For the reasons explained 

below, we believe that such a comparison is inappropriate. However, as we also explain below, 

if such a comparison is to be made then the ISFSI will qualify as a pollution control facility 

because it actt1ally reduces and prevents a substantial amount of pollution as compared to the 

spent fuel pool - a fact not discussed in the DEQ Review Report. 

A. The ISFSl Should Not Be Co1nparcd to the Spent Fuel Pool. 

DEQ cites to no stalttte or rule that would warrant comparing the amount of pollution 

controlled by two different facilities, In support ofits comparison, DEQ has in formed us that 

in the past it has refused to certify replacement scrubbers on fue grounds that the new 

scrubbers did not reduce substantially more pollution than the sernbbers being replaced. 

However, here, unlike with replacement scrubbers, DEQ is not comparing a piece of new 

equipment with older equipment that performed essentially the same function. DEQ's 

comparison of the ISFSI to the spent fuel pool is questionable given the vastly different 

purposes that the two facilities seive. 

The spent fuel pool was designed to serve as an integral component of an operating 

nuclear power plant. In addition to temporarily storing spent fuel while the plant was 

operating until the fuel could be shipped to and disposed of in a permanent repository, it also 

1 Memorandum to Environmental Quality Commission from LaTigdon Marsh, Moy I, 2.000, p.4. 
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provided a temporary storage area for unused and reusable fuel during the refueling and 

maintenance operations of the plant. The spent fuel pool was an active operating system 

whose purpose was to facilitate the generation of power by the plant. The ISFSI, in contrast, 

is a passive storage system whose purpose is to reduce and prevent pollution while at the 

same time facilitating the ultimate disposal of the fuel in a permanent repository2 -- a 

function that the spent fuel pool is unable to serve. 

B. If the lSFSl Is Compared to the Spent Fuel Pool, lt Qualifies for a Tax Credit 

Because It Reduces a Substantial Quantity of Pollution. 

Should the Commission deteml!ne that, despite its unique function, it is appropriate to 

compare the ISFSI to the spent fuel pool then it must take into account the !act that the ISllSI 

will reduce a substantial amount of pollution which would otherwise be generated by the 

spent fuel pool. An important fact, not covered in the DEQ Review Report dated May I, 

2000 or Mr. Marsh's memorandum dated May 1, 2000, is that radioactive pollution is 

actually generated by the spent fuel pool.3 Since the spent fuel pool is open to the 

atmosphere, the spent fuel stored in the spent fuel pool resulted in approximately 50 curies of 

radioactive gases and tritium in the fonn of water vapor being released into the atmosphere in 

I 999. This is a substantial amount of radioactivity· representing 21 % of such releases during 

1992, the last year of plant operation. In addition, smaller amounts of radioactivity generated 

from the spent fuel stored in the spent fuel pool also continue to be released as liquid 

effluents.4 As the plant continues to be decommissioned, the spent fuel pool would 

evontually become the sole source of radioactive waste for the entire site. Once the spent 

2 See testimony of David Stewart-Smith, Transcript ofEQC work session, November 18, 1999, p. 10. Mr. Stewart
Smith's testimony is included as Attachment 2. 
' A diagram of the Spent rue! Pool Cooling and Cleanup System is providoJ in Attachment C 
'Seo testimony of David Stewart-Smith, Transcript of EQC work session, November 18, 1999, p. 14. 

3 
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foe! is moved to an ISFSI, the source of radioactive gases and tritium and the prinu:iry source 

of radioactive liquid effluents will be scaled in the ISFSI. 

In addition, the spent fuel pool cleanup system dcrnineralizer resin becomes solid waste 

when it collects radioactive material (17.5 curies in 1999) from the spent fuel pool water. 

The resin is typically replaced about 4 times a year, and PGE disposes of the solid waste in a 

low level radioactive waste landfill. The demineralizer resin will continue to collect 

approximately the same amount of radioactive material for as long as the spent fuel pool 

continues to operate. By constructing the ISFST, PGE is eliminating the need to dispose of 

approximately 1200 gallons of contaminated resin as solid waste each year, 5 

'fht1s, by moving the spent fuel rods to an ISFSI, PGE is preventing pollution from 

escaping into the enviroranent, substantially reducing the amount of solid waste generated by 

the spent fuel pool, and facilitating the disposal of the spent fuel waste. This is precisely the 

type of activity that the tax credit laws were designed to encourage.6 Because it reduces the 

amount of pollution and solid waste generated at the Trojan site, the ISFSI falls squarely 

within the requirements of ORS 468.155. 

C. If the ISFSJ Is Compared to the Spent Fuel Pool, It Qualifies for a Tax Credit 

Because It Prevents a Substantfal Amount of Pollution That Woullf Othcnvise 

Occur in the Event of a Catastrophic Occurrence. 

In addition, the lSFSI prevents a substantial quantity of pollution over what is provided 

by the spent fuel pool because the ISFSI prevents pollution which might result from certaill 

catastrophic events, At the EQC's November 18, 1999 worksession, Mr. Stewart-Smith with 

the Oregon Office of Energy and Secretary to the Oregon Energy Facility Siting Council, 

'This results in n total packaged burial volume of:ZOS cubic feet of solid waste per year. 
'Hearing before the Otcgon Senate Committee on Revenue, June 27, 1983, Transcript cf Proceedings, p. 4, I. 25 -
p. s, I. 14. 

4 
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explained that the ISFSI will be able to withstand mare external forces than the spent fuel 

pool.1 Nonetheless, DEQ urges the Commission ta ignore this fact on the grounds that 

"protecting the environment from catastrophic events is beyond the scope of the pollution 

control facility tax credit program." The Department offers no support for its content[on. 

Indeed, the Department has approved tax credits for a number of facilities that protect the 

environment from pollution caused by catastrophic events. For example, the Departm1mt has · 

approved tax credits for the construction of double hulls for petroleum barges; the double 

walling of underground storage tanks; and the construction of spill and overfill containment 

basins. Like the I SF SI (and unlike the spent fuel pool) all of these facilities are passive 

systems that are designed to prevent the release of pollution into the environment in the event 

of a catastrophe. Indeed, an accident must occur before any of these facilities become 

effective. The ISFSl serVes the same ptnpose n11d the Commission would be acting 

inconsistently with its precedent if it were ta deny PGE's application on the grounds that 

protecting the environment from c11tastrophic events is beyond the scope of the pollution 

control facility tax credit program. 

2. The s.,Ji:, Purpose of the ISFSI Is :Pollution Control. 

In its Review Report, DEQ claims that cost savings appear to be a significant factor h1 

PGE's decision to move from wet storage to dry storage. bEQ observes th11t, at the time it filed 

its decommissioning plan, PGE anticipated achieving cost savings from tho installation of the 

ISFSI. 8 However, DEQ offers no evidence to support its contention that this was the purpose of 

the ISFSI. Indeed, the only evidence in the record on this issue is my affidavit dated March 2, 

1 See testimony of David Stewart-Smith, Transcript ofEQC work session, November l 8, 1999, p. ID, 1124-25- p. 
11, 11 J-3; p. 16, 1111-15. 
• PGE's anticipalctl cost savings have decreased significantly since the time it flied its decommissioning plan. Any 
c,;timation of cost savings at Ibis point woulJ be purely speculative. 

s 
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2000, in which T state that "POE would construct the ISFSI even if it would not result in cost 

savings to POE." DEQ did not include or mention the affidavit in the materials that it sent to the 

' Commissioners in anticipation of the Commission's May 17, 2000 meeting. My affidavit is 

ini:luded with PGE's March 7, 2000 letter to DEQ, which is included as Attachment 1 to this 

letter. As we eKplain in our March 7, 2000 letter, the rules in effect at the time PGE submitted 

its application expressly acknowledge that there may be other benefits of economic value as a 

result ofa sole purpose facility. This approach is consistent with the Commission's past 

decision-making. See Tax Credit Review Reports for Application Nos. 4959, 4965, and 4417 

(finding that the double hulling of petroleum barges qualifies for tax credit relief as a sole 

purpose facility despite the potential for incidental cost-savings). 

DEQ also claims that the sole:: pui:pose of the I SF SI is not for pollution control but rather to 

facilitate decommissioning. Again, there is no evidence in the record to support its contention. 

It is true PGE must remove the spent fuel from the Trojan site in order to fully cleml up·ond 

decommission the site and that the ISFSI is an integral part of this process: However, the fact 

that it is necessary to dispose of the fuel in order to decommission the plant fully does not alter 

the fact that the only purpose of the ISFSI is to control and facilitate the disposal of the spent 

nuclear fuel waste. In particular, in his memorandum dated May 1, 2000, Mr. Marsh observes 

that as a result of the installation, most of the Trojan site will be available for unrestricted use. 

He notes that the site is a prime Oregon location that it is a suitable site for a power plant, and 

that PGE is considering conveying ownership of most of the site for recreational purposes, These 

observations would be equally valid even if PGE leaves the spent fuel in the spent fuel pool. In 

other words, PGE could leave the fuel in the spent fuel pool and obtain unrestricted use of the 

Trojan site to practically the same extent that the ISFSI allows unrestricted use. However, even 

th cl ugh it is not required to do so, PGE has chosen the safest means for disposing of the fuel at 

6 
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the earliest possible time and is eliminating pollution that otherwise would be generated at the 

sito. This is precisely the type of action and initiative for which the tax credit program is 

' designed. 

3.- Contribution oflSFSI Components to Pollution Control. 

DEQ, in its May I, 2000 Review Report, argt1es that even if the Commission were to 

determine that the lSFSI is a pollution control facility, then all but one of the individual 

components of the ISFSI should be excluded because, when viewed individually, the individual 

compomints make an insignificant contribution to pollution control. We take exception to 

DEQ's analysis,9 By examining one part at a time, DEQ miscomprehends the whole picture. 

Undor DEQ's reasoning, if you analyzed a plant that moved pollutants out with belts and pulleys, 

you could argue that those mechanisms do not control pollution in and of themsclvc:s and 

therefore should not be considered. However, the fact remains that, without the belts and 

pulleys, no pollution would be controlled. Because they are essential elements to the complete 

system, they should be eligible for the credit. TI1e same is true of the ISFSI. Each individual 

component is essential to the ISFSI's pollution control purpose. We offer the following 

description of how the individual i;;omponents of the lSFSI contribute to its pollution control 

purpose: 

Baskets: The purpose of the Pressurized Water lleactor (PWR) Baskets is to provide 
confinement ofradioactive materials stored within them (no credit is assumed for the fuel 
cladding). This means no air, water, or solid release of contaminants, and no pollution, 
co11trazy to the Spent Fuel Pool, which releases airborne and water radioactivity that 
produces solid waste. 

Vacuum Drying System (VDS): The VDS not only removes residual water but also 
removes residual air from the PWR. Baskets and facilitates the introduction of a helium 

'DEQ's analysis of tho lSFSI is also inconsistent with the EQC's past practices. For example, when the EQC has 
awnrded tax cnodits for vnrioos vehicles, it did not evaluate whether tho individoal parts of those vehicles (e.g., 
radios, seat belts, headlights, etc.) made a significant contribution to pollution control. Sec Application Nos. 4564, 
4690, 5269, and 5288. 

7 
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gas blanket, The inert gas prevents corrosion and ensures the integrity of the baskets, 
which prevents pollution. 

Welding System: The welding system is essential for pollution control bccai1sc it 
provides the seal between the PWR Basket and the lid$ to ensure no pollutants are 
released during the lifetime of the ISFSI. Without an adequate seal, there would bo no 
guarantee !hat pollution would not occur, The welding system is more than an 
insignificant contribution to the prevention of pollution. 

P. 08 

Concrete Storage Casks: The Concrete Storage Casks provide shielding and structural 
support for the PWR Baskets as well as natural circulation cooling. The shielding 
ensures that the immediate environment is not a high radiation area and uninhabitable. 
The structural support ensures the integrity of the baskets is maintained, which prevents 
pollution. 

Transfer Station: The transfer station and associated transfer equipment provides for the 
safe movement and safe handling of the PWR Baskets which contain the radioactive 
spent fuel. Safe handling of possible contaminants is essential to the prevention of 
pollution as the disposal process continues when loading the Baskets into transportation 
casks for transport to a permanent repository. 

Concrete Storage Pad: The Concrete Storage Pad is similarly essential to the prevention 
of pollution, By providing structural support for the Concrete Casks, which contain the 
PWR Baskets, the Concrete Storage Pad ensures no pollution occurs wider all conditions 
of storage, i.e., normal steady-state, during an earthquake, etc. 

lt is important to note that none of these individual components have any anticipated use or 

value to PGE other than as part of the ISFSI. The spent nuclm1r fuel will be shipped to a federal 

repository in the PWR Baskets. The VDS and welding system are designed specifically to' 

accomplish the packaging of spent fuel into the PWR Baskets. Furthermore, certainly the VDS 

and probably the welding system will be contaminated after their use in packaging the spent fuel 

to the extent that they will eventually be disposed of as radioactive waste. Likewise, the concrete 

storage casks serve no other purpose than to house the PWR Baskets and will be radioactive, 

reqtliring disposal as radioactive waste. The transfer station has no other use than that related to 

the ISFSI. While the concrete storage pad could conceivably be used as a foundation for a future 

warehouse, the cost of its design and construction as part of the ISFSI system is over ten times 

greater than that ofa typical warehouse foundation. 

B 
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4. How tho Pollution Contt·ol is Accomplished. 

Mr. Marsh's May 1, 2000 memorandum discusses two of the categories identified in the 

statutes for bow pollution control must be accomplished. However, he fails to discuss a third 

P. I 0 

cqtegory - one that is included in DEQ's administrative rules and that is clearly applicable to the 

ISFSI. That category is set forth at OAR 340-016-0025(2)(g) and requires that the prevention, 

control or reduction of pollution be accomplished by the "installation c;>r construction of facilities 

which wilt be used to detect, deter, or prevent spills or unauthorized releases." "Spill or 

Unauthorized Release" is defined by OAR 340-16-0IO(lO)(a) as "t!ie discharge, deposit, 

injection, dumping, spilling, emitting, releasing, leakage or placing of oil, h112:ardous materials or 

other polluting substances into the air or into or on any land or waters of the state • • *·while 

being stored + + • ." Radioactive waste is a polluting substance and therefore is encompassed by 

this definition. Because the ISFSI is a facility used to prevent the release of radioactive wasto 

into the air, land and water, it satisfies the requirement of OAR 340-016-0025(2)(g). PGE 

- discussed the applicability ofthis categozy in its April 19, 1999 lettedo DEQ staff. The 

applicability of this category was not discussed in Mr. Marsh's memorandum, nor was our letter 

included in the material that was sent to the Commission prior to the May 17, 2000 Commission 

meeting. 10 These letters aro included in Attachment 1 to this letter. 

Jn conclusion, it is evident that the ISFSI is a pollution control fai;ility under both the spirit 

and the letter of the tax credit statute. Its sole purpose is to prevent, control and reduce a 

substantial quantity of pollution, and it accomplishes its purpose in a manner identified in the 

Department's rules. We understand that the magnitude of our request has, appropriately, resulted 

'
0 The Tax Review Roport dismissed PGE's argument by stating merely that "PGE did not demonstrate the 

probability that releases to tho atmosphere or spills to waters of the state with the current system is more than 
infinitesimal." As wa discuss above, we find no basis in law or EQC precedent for comparing tho ISFSI to the spent 
fool pool. 

9 
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in a close scrutiny of our application by DEQ. In this :r;egard we belleve that the number and 

complexity of issues raised in the May I, 2000 DEQ Review Report deserve a thorough hearing. 

We wero disappointed that we were denied tho opportunity to speak at the November 18, 1999 

WDrk session at which our application was discussed. PGE would like sufficient time to fully 

explain its application and address any questions raised by the Commissioners at the hearing 

scheduled for September 2000. We have included as Attachment 4, a list of three representatives 

who will attend for PGE. 

We have also enclosed a video that describes the design and function of the ISFSI in more 

detail. PGE requests that the video be included in the record of the EQC hearing on its 

application. In addition, given the c;omplexity and significanc;e of the issues raised by PGB's 

application, it may be helpful for the Commissioners to see the ISFSI firsthand. PGE is available 

to assist in arranging for an onsite visit. Arrangements for such a visit can be made by 

contacting Lanny Dusek at (503) 556-1409. 

l appreciate your time and attention in considering this matter. 

Very Truly Yours, 

Stephen Quennoz 
Vice President, Nuclear and Thennal Operations 

Enclosures: 
Attachment 1: Letters from POE to DEQ dated Fcbruazy 24, 1999; April 19, 1999; and 
March 7, 2000 
Attachment 2: Testimony of David Stewart-Smith, BQC Work Session, November 18, 1999 
Attachment 3: Diagram of Spent Fuel Pool Cooling and Cleanup System 
Attachment 4: List of PGE Representatives Attcmdlng September 2000 Hearing 

cc: Ms. Maggie Vandehey (w/enclosures) 
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P.O. Box 1416 
Corvallis. Oregon 97339 

V. DENISE SAUNDERS 
Attorney at Law 

' VIA FACSIMILE TRANSMISSION 

Maggie Vandehey 
Tax Credit Coordinator 
Department of Environmental Quality 
811S.W6"' Avenue 
Portland, Oregon 97204 

February 24, 1999 

Telephone (541)752-9060 
Facsimile (541)752-43.53 

RE: PGE Application for Pollution Control Tax Credit Precertification dated 
April 30, 1998 - Trojan Independent Spent Fuel Storage Installation ("ISFSI") 

Dear Ms. Vandehey: 

This letter supplements the above-referenced application. In recent telephone 
conversations with PGE representatives, it appeared to us that you or other DEQ staff might 
oppose PGE's application because of your view that the purpose of installing the ISFSI. is to 
comply with a pollution control requirement imposed by an agency other than the DEQ, the· 
EPA or a regional air pollution authority. Setting aside the legal issue of whether a facility 
can satisfy the "sole purpose" requirement in ORS 468. lSS(l)(a)(B) if the purpose of the 

· facility includes compliance with such a requirement, this letter is intended to clarify that 
PGE's planned construction of the ISFSI is not required by regulations of the Nuclear 
Regulatory Commission, or by any other law, and that the sole purpose of the ISFSI is to 
prevent or control a substantial quantity of air or water pollution from radioactive spent 
nuclear fuel ("SNF"). 

In 1993, a decision was made to promptly decommission the Trojan nuclear power 
plant. Decommissioning is now well underway. The spent fuel pool is an integral part of the 
plant, and cleaning up the spent fuel pool is a necessary step to decommissioning the plant. 
Cleaning up the spent fuel pool requires removing the SNF from the spent fuel pool. 

There presently is no permanent site available for the disposal of the SNF after its 
removal from the spent fuel pool. The U.S. Department of Energy ("DOE") had a statutory 
deadline of January 31, 1998 to begin accepting SNF for permanent disposal; however, the 
DOE has not yet begun to do so. The DOE estimates that because of delays in constructing a 
permanent repository for SNF (currently planned at Yucca Mountain, Nevada), it will not start 
accepting SNF until 2010 at the earliest. Until the DOE provides a permanent disposal site, 
PGE will therefore retain possession of the SNF. · 
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Page2 
Letter to Maggie Vandehey 
Re: Trojan Independent Spent 
Fuel Storage Installation ("ISFSI") 
February 24, 1999 
' 

Item (2), at the top of page 5 of PGE's application states that "in order to complete 
decommissioning of the Trojan Nuclear Plant in a timely manner, PGE has no alternative but 
to construct an ISFSI to provide for the temporary storage of Trojan's [SNF]. " 1 Without 
further clarification, this statement could be misinterpreted This statement was simply intended 
to recognize that, after PGE has decided to decommission the plant, and thus to move the SNF 
out of the spent fuel pool, the only practical choice is to store the SNF in an ISFSI, choosing 
among several different ISFSI designs. Storage of the SNF must be done in accordance with 
statutes and regulations· designed to monitor and minimize contamination by radioactive 
material. However, that does not alter the fact that PGE has.voluntarily chosen, in order to 
promptly decommission the plant, to move the SNF out of the spent fuel .pool and place it in an 
ISFSI. 

In summary, although current regulations require PGE to store the SNF in a manner that 
minimizes the risk of environmental contamination by radioactive material, the exclilsive 
purpose of the ISFSI is to prevent or control pollution caused by the radioactive emissions from 
the SNF. That is, but for the risks associated with the radioactive content of the SNF, there 
·would be no need for the ISFSI. 

We would be happy to meet with you and to address any other questions that you may 
have. Please feel free to call me at the telephone number above. 

Very truly yours, 

Denise Saunders 
· Attorney for Portland General Electric 

VDS:bg 

cc: Doug Nichols 

G:IMS-WORD\VDS\004191\aDEQlLdoc 

1 The reference there to the "Low-Level Radioactive Waste Policy Amendments Act of 1985" should have 
been to the ''Nuclear Waste Policy Act of 1982."' 
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Department of Environmental Quality 
811 S.W 6th Avenue 
Portland, Oregon 97204 

Telephone (541)752-9060 
Facsimile (S41)7S2-4353 

RE: Application of Portland General Electric Company for Preliminary Certification ofISFSI 
Our File Number: 004191 

Dear Ms. Vandehey: 

I want to thank you and Dr. Zais for meeting with myself and others from PGE earlier this 
~ month to discuss PGE' s Application for Preliminary Certification of its Independent Spent Fuel 

Storage Installation (ISFSI). We appreciate the insight that you provided into DEQ's decision-making 
process. During our meeting you indicated a number of reasons why the ISFSI may not qualify as a 
pollution control facility under the applicable statute and rules. However, you offered PGE the 
opportunity to submit its analysis of why the ISFSI meets the statutory definition of a "pollution 
control facility" and is therefore entitled to a pollution control tax credit Based on our discussions 
and my review of the statute and rules, I believe PGE's analysis may diverge from the DEQ's on the 
following four issues: (1) whether the ISFSI replaces or reconstructs all or a part of any facility for 
which a pollution control facility certificate has previously been issued; (2) whether the sole purpose 
of the ISFSI is for pollution control; (3) whether the ISFSI qualifies as a pollution control facility 
under OAR 340-016-0025(2)(g)' because it is used to detect, deter or prevent spills or unauthorlZed 
releases; (4) whether the prevention, control or reduction of pollution is accomplished by the disposal 
or elimination of or redesign to eliminate industrial waste and the use of treatment works for industrial 
waste. I will address each of these issues in order. 

• All citations are to the statutes and rules in effect on April 30, 1998, the date PGE filed its application. 
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I., The ISFSI does not replace or reconstruct all or a part of any facility for which a pollution control 
facility certificate has previously been issued. 

Under ORS 468.155(2)(e) and OAR 340-016-0025(3)(g), a facility is not considered a 
"pollution control facility" and therefore is not eligible for a tax credit if it is a "replacement or 
reconstruction of all or a part of any facility for which a pollution control facility certificate has 
previously been issued." You suggested that the ISFSI may be considered to replace the entire Trojan 
Nuclear Power Plant (lNP) and that since parts of the plant have received tax credits then the ISFSI 
will not be considered a pollution control facility under this provision. When pi:evious tax credits 
were granted TNP was operating for the purpose of generating electricity. Although this power 
generation has been replaced by generation from elsewhere, PGE is not replacing the TNP, it is 
decommissioning it. The ISFSI is being constructed to facilitate the deCommissioning by providing a 
facility for the storage of spent fuel, and a system for the transport of spent fuel to a DOE facility for 
permanent disposal. 

Following the original construction of the TNP, PGE received in the early 1980s several tax 
credits associated with pollution control equipment. Some of these previous credits involved 
equipment .completely unrelated to radioactive emissions. These included the natural draft cooling 
tower that reduced thermal emissions and a system that removed chlorine from a cooling water system 
prior to discharge to the Columbia River. Some of the previous tax credits also involved radioactive 
emissions associated with the normal operation of the TNP or radioactive emissions associated with 
postulated accidents at the TNP. 

None of the previous tax credits, however, involved the primary systems or structures 
intended for the storage and disposal of spent nuclear fuel waste, which accounts for 99. 9% of the 
radioactive waste generated by Trojan. At the time of the construction of the TNP, onsite storage of 
spent nuclear fuel waste was viewed as a short term operation that was an integral part of the normal 
refueling operations' that occurred every 12 to 24 months at an operating nuclear power plant. The 
spent fuel storage pool served a dual purpose. During refueling operations, all of the nuclear fuel 
assemblies from the reactor were moved to the spent fuel pool to allow maintenance on the reactor 
and to expedite the refueling process. Subsequently, approximately two-thirds of the fuel (fuel that 
had not yet been completely used) was moved back to the reactor along with new replacement fuel 
assemblies. Fuel waste that had reached the end of its useful life was stored in the spent fuel pool 
pending disposal by shipment to a permanent repository. The spent fuel pool provided shielding, 
cooling, and water cleaning systems to safely store the spent fuel waste. None of these systems were 
included in the tax credits previously granted to PGE. 

In sum, the ISFSI serves as a storage and disposal facility for spent nuclear fuel waste - a 
function previously provided by the spent fuel pool and attendant systems and structures. However, 
PGE never received a tax credit for the spent fuel pool or for any of the primary systems or structures 
intended for the storage and disposal of spent nuclear fuel waste. In addition, to the extent the ISFSI 
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als<,J serves a purpose not previously provided for at the TNP - that of facilitating the nuclear waste 
disposal process, it is not a replacement facility. lbis point is discussed more fully in section 4 below. 

2. The sole purpose of the ISFSI is for pollution control. 

ORS 468.155 requires that a pollution control facility qualify as a principal purpose or a sole 
purpose facility to be eligible for a tax credit. Leaving aside the issue of whether the ISFSI is a 
principal purpose facility because it has been designed to comply with population dose limitations 
imposed by EPA, there is no doubt that the sole purpose of the ISFSI is "to prevent, control or reduce 
a substantial quantity of air, water or noise pollution." OAR 340-0l6-0025(1)(b) explains that "in 
order to meet the definition of sole purpose, the only function or use of the facility must be the control, 
reduction, or prevention of pollution." Here the~ function and use of the ISFSI is to prevent high
level radioactive waste pollution. Unlike other facilities that bave failed to meet the sole purpose test, 
the ISFSI does not protect a commercially valuable product or increase the productivity of a 
manufacturing process. At our meeting you indicated that because PGE may receive benefits from the 
construction of the ISFSI such as good public relations and reduced staffing, it will not satisfy the sole 
purpose requirement. Certainly, there is no evidence that POE will receive good public relations from 
the project. However, even if POE does receive incidental benefits from the ISFSI, neither the plain 

. meaning of the statute, nor Commission precedent support an interpretation that such benefits will 
preclude a facility from meeting the sole purpose test 

By its very terms, the sole purpose test looks at the ''function or use of the facility" (emphasis 
~ added) not the benefits which a company may receive from building the facility. In fact, the sole 

purpose rule itself clearly acknowledges that a sole purpose facility may generate "other benefits." 
The rule states that "other benefits of economic value which result from the facility are not eligible for 
tax credit and must be eliminated through the return on investment calculation." The plain meaning of 
this provision is that any economic benefits generated by a sole purpose facility will be eliminated 
·through the return on investment calculation not that a facility will not qualify for a credit if it 
generates economic benefits. lbis makes sense because almost every pollution control facility will 
offer other benefits to the company installing it For example, it could be argued that every pollution 
contro 1 facility offers potential public relations benefits to the installer and that any facility which 
prevents pollution benefits a company by eliminating subsequent expenditures for clean-up costs. 
Thus, an interpretation of the rule that disqualifies a facility from meeting the sole purpose test 
because it generates other benefits is not only inconsistent with the plain meaning of the rule but also 
serves to, in effect, nullify the statute by making it impossible for any facility to qualify for a credit 
under the sole purpose provision. 

Such a restrictive interpretation is also inconsistent with prior EQC rulings. For example, at 
its March 19, 1999 meeting, the EQC approved certification, under the so le purpose test, for numerous 
recycling containers (Application Nos. 5113, 5117, and 5120). The question of whether these 
containers carried names, logos or other advertising insignia and thereby provided public relations 
benefits to the applicants was never raised. At the same meeting, the Commission approved final 
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c¢ification for a walled secondary containment facility for a liquid fertilizer and chemical storage 
tank farm (Application No. 5080). This facility was built to prevent water pollution by containing 
fertilizer or chemical spills, just as the ISFSI is being constructed to prevent air, land and water 
pollution by containing radioactive releases. The Commission approved the fertilizer containment 
facility as a sole purpose facility with no discussion of whether the applicant received any labor or 

. insurance savings or any other benefits from the facility. Thus, consistency and fairness, as well as the 
language of the statute, require that PGE' s application be treated in a similar manner. 

3. The ISFSI qualifies for a tax credit under OAR 340-01~025(2)(g) because it is used to detect,. 
deter or prevent spills or unauthorized releases. 

In addition to meeting the sole purpose test, the ISFSI must also satisfy the requirements of 
OAR 340-016-0025(2) which sets forth seven categories by which the prevention, control or reduction 
of pollution may be accomplished. These seven categories are listed as subsections (a) through (g) to 
subsection (2) of the rule. To qualify for a credit, a facility must meet the requirements of any one of 
these categories. It is PGE' s position that the ISFSI qualifies under at least two of these subcategories 
- (a) and (g). We believe that the application of subsection (g) is the most evident. This subsection 
requires that the prevention, control or reduction of pollution be accomplished by the "installation or 
construction of facilities which will be used to detect, deter, or prevent spills or unauthorized 
releases." "Spill or Unauthorized Release" is defined by OAR 340-16-0lO(lO)(a) as "the discharge, · 
deposit, injection, dumping, spilling, emitting, releasing, leakage or placing of oil, haz.ardous materials . 
or other polluting substances into the air or into or on any land or waters of the state ... while being 
stored ... " If not controlled, radioactive waste would be a polluting substance and therefore is 
encompassed by this definition. Since the ISFSI is a facility used to prevent the release of radioactive 
waste into the air, land and water it satisfies the requirement of OAR 340-016-0025(2)(g). 

At our meeting yeti stated your view that subsection (g) was intended to amplify subsection 
(a) and that therefore a facility will not qualify unless itmeets both (a) and (g). The language of the 
rule does not support such an interpretation as the word "and" is not used in the rule, nor is there any 
other indication that the two subsections are to be read together. We have both agreed to look at the 
rulemaking history of this subsection. However, as a legal matter, if the intent of the Commission is 
clear from the text and context of the rule, as it is here, then a court will not examine the rulemaking or 
legislative history. Thus, based on the plain ll)eaning of the rule, the ISFSI qualifies as a "pollution 
control facility" under subsection (g) of OAR 340-016-0025(2). 

4. The· prevention, control or reduction of pollution is accomplished by the disposal of industrial 
waste and the use of treatment works for industrial waste. 

The ISFSI also qualifies as a "pollution control facility" under subsection (a) of OAR 340-
016-0025(2). To satisfy this pl'(Jvision, the ISFSI must prevent pollution by ''the disposal or 
elimination of or redesign to eliminate industrial waste and the use of treatment works for industrial 
waste ... " The ISFSI satisfies this requirement because it serves as an essential component of the 
radioactive waste disposal process and it qualifies as the use of treatment works for industrial waste. ' 
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, An integral feature of the design of the Trojan ISFSI is the capability to ship the spent nuclear 
fuel waste to an off-site repository using the same components that are used for the interim storage of 
the spent nuclear fuel waste. The ISFSI will use sealed metal canisters or "baskets" that are housed 
inside oflarge concrete casks. These sealed metal canisters are designed to be transferred intact to a 
shipping container for e-Yentual disposal by transport to a permanent repository. To facilitate this dual 
purpose, the baskets are designed to withstand various severe drops and other accidents that are 
postulated to occur during shipment The ISFSI also includes a massive transfer facility that is used to 
remove the baskets from the concrete casks and load them into shipping containers. The design 
features of the ISFSI that provide for the eventual shipment and disposal of the baskets without the 
need to repackage the spent fuel waste account for a significant portion of the cost of the facility. 
Although there are a number of other ISFSls around the country, the Trojan ISFSI is the first such 
dual purpose facility to be constructed and licensed in the United States. 

The ISFSI also satisfies the requirement for the ''use of treatment works for industrial waste." 
"Radioactive waste" is included in the definition of"industrial waste" in ORS 468B.005(2). 
"Treatment works" is defined by ORS 468B.005(6) as "any plant or other works used for the purpose 
of treating, stabilizing or holding wastes." Because the ISFSI holds radioactive waste, it qualifies as a 
treatment works for industrial waste. 

Conclusion 

In conclusion, our analysis indicates that the ISFSI meets the statutory requirements for a 
~ pollution control facility tax credit ORS 468.165 sets forth a two-part test that a facility must satisfy 

in order to qualify for tax credit certification. The first part requires the facility to qualify as either a 
principal purpose ora sole purpose facility. The ISFSI satisfies the sole purpose requirement because 
its only function and use is to prevent high level radioactive waste pollution. The second part of the 
test requires that the prevention, control or reduction of the radioactive waste pollution be 
accomplished by one of seven methods set forth in OAR 340-016-0025(2). As discussed above, the 
ISFSI qualifies under two of these categories: it meets the requirements of OAR 340-016-0025(2)(a) 
because it prevents and controls radioactive waste pollution by the disposal of the radioactive waste 
and the use of treatment works. In addition, the ISFSI also qualifies under OAR 340-0l 6-0025(2)(g) 
because it is used to detect, deter and prevent the unauthorized release of radioactive waste. Finally, 
the ISFSI is not excluded from receiving a tax credit under ORS 468.155(2)(e) because it does not 
replace or reconstruct all or a part of any facility for which a pollution control facility certificate has 
previously been issued. 

PGE recognizes that it is a resource impactive enterprise and it is sensitive to its 
"environmental footprint." PGE's effort to promote the safe, timely resolution of the spent nuclear 
fuel waste issue by containing the Trojan spent nuclear fuel in an ISFSI is indicative of PGE's attempt 
to soften its footprint and is consistent with PGE's policy of achieving both operational and 
environmental excellence. However, PGE recognizes that the issue of whether the ISFSI qualifies for 
a tax credit does not tum on issues of policy but rather depends solely on whether the ISFSI meets the 
requirements of the applicable statutes and rules. As we discuss above, PGE's position is that the 
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ISFSI falls squarely within these requirements and that it is, therefore, entitled by law to a pollution 
cdntrol tax credit 

PGE appreciates the opportunity to submit this analysis. I understand that the magnitude of 
the credit which PGE is seeking will warrant close scrutiny of its application by DEQ and the 
Commission. Please let me know ifl can provide any additional information to facilitate your review. 

VDS:bg 

cc: Douglas R Nichols 
Wayne Lei 

Sincerely yours, 

Denise Saunders· 
Attorney for 
Portland General Electric Company 
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Ms. Maggie Vandehey 
Tax Credit Coordinator 
Department of Environmental Quality 
811 SW Sixth Avenue 
Portland, Oregon 97204-1390 

March 7, 2000 

Telephone (541)752-9060 
PacsimHe (541)752-4353 

Re: Portland General Electric Company; Preliminary Certification oflSFSI 

Dear Ms. Vandehey: 

Thank you for providing us with a copy of the Department of Environmental Quality's 
(the "Department" or "DEQ") file pertaining to Portland General Electric's ("PGE") application 
for preliminary certification of the Independent Spent Fuel Storage Installation ("ISFSI''). In 

~ reviewing the file, it appears that the Department may have several lingering questions regarding 
PGE' s application. 

First, it appears that the Department is unsure whether the 1990 administrative rules in 
effect at the time that PGE submitted its preliminary application apply to PGE's application. Your 
notes indicate that the Departrneri.t may be t~g the position that although there was a statute in 
place that directly addressed preliminary applications, because there was not an administrative rule 
in effect at the time of PGE's application which specifically governed preliminary applications, 
then none of the rules governing pollution control facilities should apply to PGE's application. 
We believe that such a position is illogical and inconsistent with the explicit language of the 
statute and the rules. In addition, it also appears that the Department may have some concerns 
over whether the ISFSI is a "sole purpose" :facility for purposes of qualifying as a pollution 
control facility for tax relief purposes. We believe that the ISFSI clearly qualifies as a "sole 
purpose" facility. Finally, correspondence in the file raises the issue of whether the ISFSI meets 
the definition of a "disposal system," as referred to in the statute. Again, we believe that the 
ISFSI clearly meets this definition. 

With this letter, we hope to set forth arguments and evidence to enable the Department 
and Commission to conclude without any doubt that the ISFSI qualifies for preliminary 
certification of a pollution control facility for tax relief purposes. 

Portlndl-2031222. l 0099999-00001 
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L The 1990 Administrative Rules Apply to PGE's Preliminary Application. 

PGE filed its application for preliminary certification on April 30, 1998, pursuant to the 
procedures for preliminary applications set forth in ORS 468.167. At the time PGE filed its 
application, the Department and the Environmental Quality Commission (the "Commission" or 
"EQC'') had administrative rules in effect that governed pollution control facility tax credit 

·applications. Those rules are found at OAR 340-016-0005 through OAR 340-016-0050. (A 
copy of the rules is attached hereto as Exlu'bit A) OAR 340-016-0025 sets forth the criteria for 
determining whether a facility qualifies for a tax credit. In particular, this rule expands upon the 
sole purpose test as set forth in the statute and descn'bes a category of pollution control facilities 
which is not expressly described in the statute. PGE maintains that this rule should be applied to 
determine whether the ISFSI qualifies for a tax credit. Nowhere does the rule state that it is to be 
applied only to applications for final certification. Indeed, OAR 340-016-0005 discusses the 
purpose of the DEQ tax credit rules and expressly states that "[t]hese rules are to be used in 
connection with ORS 468.150 to 468.190 * * * ." Thus, by their express terms, the DEQ rules 
(including OAR 340-016-0025) applies to ORS 468.167, the statute governing preliminary 
applications. This makes sense as a practical matter. As you know, the Commission's approval 
of a preliminary application is prima facie evidence that the facility is qualified for final 

~ certification. Therefore, it is only logical for the Department and the Commission to use the same 
criteria to determine if a facility is a pollution control facility for both preliminary and final 
applications. 

As you are aware, this issue is critical to the analysis of PGE's application for two 
reasons. First, if the 1990 administrative rules are applied, then, in determining whether or not the 
ISFSI meets the sole purpose test, OAR 340-016-0025 will focus the scope of the sole purpose 
detennination on the function or use of the facility and not on any benefits that may result from 
the facility. In fact, the rule expressly acknowledges that there may be other benefits of economic 
value as a result of a sole purpose facility. Second, under the rules the ISFSI will qualify as a 
pollution control facility because it is a facility which is used to detect, deter or prevent spills or 
unauthorized releases. This category of pollution control facilities is not expressly described in 
the statute. PGE believes that even if the rules are not applicable to its application, the ISFSI . 
would qualify for the tax credit under the statute because its sole purpose is to control pollution 
and it accomplishes such pollution control through the disposal of industrial waste and by the use 
of treatment works for industrial waste as those terms are defined in the statute. However, we 
believe that the rules make the fact that the ISFSI qualifies for a pollution control facility tax 
credit even more apparent. 

Portlndl ·203 1222. l 0099999-0000 I 
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IL The Construction of the ISFSI Qualifies for Tax Credit Relief as a "Sole Purpose 
Facility." 

PGE's position is that the construction of the ISFSI qualifies for tax credit relief as a "sole 
purpose facility." A sole purpose facility is a pollution control facility whose sole purpose ''is to 
prevent, control or reduce a substantial quantity of air, water or noise pollution or solid or 
hazardous waste* * * ." ORS 468.155(l}(a}(B). Under the.Department's rules, "sole purpose" 
is defined as "exclusive purpose." OAR 340-016-0010(9). POE contends that the sole purpose 
of constructing the ISFSI is to prevent pollution. As noted above, correspondence in the 
Department file indicates that the Department is considering the view that the ISFSI does not 
qualify for tax credit relief as a "sole purpose facility." Each of the individual issues raised in the 
Department's correspondence is addressed in turn below. 

A. The Sole Purpose of the ISFSL 

ORS 468.155(l)(a)(B} defines a "sole purpose" pollution control facility asa facility 
whose sole purpose "is to prevent, control or reduce a substantial quantity of air, water or noise 
pollution or solid or hazardous waste* * * ." OAR 340-016-0025(2)(g) further elaborates that 

~ such prevention, control or reduction shall be accomplished by "[i]nstallation or construction of 
facilities which will be used to detect, deter, or prevent spills or unauthorized releases." 

As made clear in the affidavit of Stephen Quennoz, Vice President ofNuclear and Thermal 
Operations for POE, the sole purpose of the construction of the ISFSI will be to prevent, control, 
and reduce a substantial quantity of pollution. (See Quennoz Affidavit, attached hereto as Exlnbit 
B.) As noted in the description of the facility on the tax credit application form, the ISFSI will 
provide a safe temporary storage for spent nuclear fuel waste. The storage system provides for 

· needed cooling of the spent fuel waste while maintaining the spent fuel waste in a sealed inert gas 
environment. The ISFSI is designed to completely preclude the release of radioactive materials to 
the air or water during normal operation. 

Currently, there is no evidence in the record to dispute PGE's contention that the ISFSI 
will prevent a substantial quantity of pollution. Rather, it appears from the Department's 
correspondence that the ISFSI may serve other purposes, unrelated to pollution control. Each of 
these other alleged purposes is addressed in turn below. 

Portlndl-2031222.1 0099999-00001 
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B. While the ISFSI lmoroves the Safety of Workers and the Surrounding 
Community, The Purpose of the ISFSI Is Pollution Control. 

According to the Department's correspondence, there is some belief that the sole purpose 
of constructing the ISFSI cannot be pollution control, because of the safety benefits to workers 
and the surrounding community. 

PGE concurs that the ISFSI improves the safuty of workers and the surrounding 
community. However, these benefits are a direct result of the reduction in the risk of pollution. 
Without the reduction in the risk of a release, there would be no safety benefit. The Department's 
position ignores the basic :l;ict that there are always health and safety benefits to reducing the risk 
of pollution and, in f.lct, that is one of the very reasons to engage in capital investments to reduce 
pollution that is not otherwise required by law. · 

C. The Purnose of the ISFSI Is Not to Comply With NRC Requirements. 

The Department's correspondence raises the notion that if the ISFSI is required for the 
purpose of complying with Nuclear Regulatory Commission (''NRC'') requirements, then the 

~ "sole purpose" is not to prevent, control, or reduce pollution. Rather, if such were the case, the 
ISFSI would amount to a non-qualifying ''principal purpose" f.lcility. 

The NRC does not formally require installation of the ISFSI system. At the same time, a 
preference has been· expressed for the ISFSI system for reasons related to pollution prevention. 
(See Testimony of David Stewart-Smith, Administrator for the Energy Resource Division, 
Oregon Office of Energy, before the EQC, Nov. 18, 1999, at p. 24, attached hereto as Exhibit C.) 

D. The Purpose of the ISFSI Is Not to Lower Insurance Costs. 

Correspondence in the Department's file raises the notion that the purpose of the ISFSI 
f.lcility may be to lower insurance costs. There is no evidence in the record that indicates that the 
ISFSI will lower insurance costs. On the contrary, according to Marsh USA, Inc., insurance 
brokers for POE, the transfer of fuel to an ISFSI will not reduce POE's insurance rates. (See 
Letter from Daniel S. McGarvey, Vice President, Marsh USA, Inc., to Jill Sughrue, POE, Feb. 
29, 2000, attached hereto as Exhibit D.) 

E. The Purnose of the ISFSI Is Not For Economic Benefit. 

While there may be various benefits that accrue as a result of constructing the ISFSI 
system, those benefits do not form the basis for the purpose of the facility. The purpose of the 
facility is solely pollution control. (See Quennoz Affidavit, attached hereto as Exhibit B.). In 

Portlndl-2031222.1 0099999-00001 
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addition, the rules in effect at the time ofPGE's application expressly acknowledge that there may 
be other benefits of economic value as a result of a sole purpose facility. We have located at least 
three other instances in which the Commission approved applications for sole purpose facilities 
that provided economic benefits to the applicant. (See Tax Credit Review Report for Precision 
Castparts Corporation, Application No. 2389, Sept. 30, 1997; Tax Relief Application Review 
Report for B & C Leasing, Inc., Application TC-4564, Oct. 3, 1996; and Tax Relief Application 
Review Report for Sabroso Company, Application No. T-4478, Oct. 17, 1995, all attached hereto 
as Exhibit E.) PGE anticipates that any economic benefits resulting from the construction of the 
ISFSI will result in lower rates to customers. In short, without respect to whether or not any 

. economiC benefit would result, PGE would proceed with construction of the ISFSI system. (See 
Quennoz Affidavit, attached hereto as Exlnbit B, if 4.). 

F. The Pumose of the ISFSI Is Not to Gain Good Will. 

The Department correspondence raises the notion that another purpose of this facility is to 
gain benefits in the nature of good will, and, therefore, the sole purpose is not pollution control. 
In a recent memorandum, the Department abandoned this view: 

"The Department recognizes that whenever an applicant 
installs a pollution control facility, there will always be incidental 
benefits even if those benefits are only to improve public relations 
and reputation. However, the EQC has the discretion to detennine 
when an incidental benefit becomes the "purpose" of the facility." 
See Memo. from Langdon Marsh to EQC, June 8, 1999, at 2-3 
(regarding AgendaitemF for June 25, 1999 EQC meeting). 

PGE respects the fact that it is the Commission that determines whether a facility qualifies 
as a sole purpose or principal purpose facility under the pollution control facility tax credit statute. 
At the same time, the Commission's decision must be supported by substantial evidence in the 
record. Based on the record, the evidence can only support a conclusion that the ISFSI is being 
constructed solely for the purpose of preventing, controlling, and reducing a substantial quantity 
of pollution. 

ill. The ISFSI Qualifies as a "Disposal System." 

As discussed above, the ISFSI qualifies as a pollution control facility under OAR 340-016-
0025(2)(g), because it is a.facility used to detect, deter or prevent spills or unauthorized releases 
of a polluting substance. PGE also maintains that even if the ISFSI did not qualify under this 
particular provision, it also qualifies as a pollution control facility under ORS 468.155(a) and 
OAR 340-016-0025(2)(a), because it is a facility that disposes of radioactive waste and qualifies 

Portlnd 1-203 1222.1 0099999-00001 
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as the use of treatment works for industrial waste. The ISFSI is a container designed to facilitate 
the non-polluting transfer, storage, and final disposal of the spent nuclear fuel in an off-site 
repository. 

It appears from the correspondence in the file that the Department has some doubt over 
whether the ISFSI is in fact a "disposal system." Again, the ISFSI is a container designed to 
promote eventual transfer and final disposal. By analogy, the Department and Commission 
regularly qualify and approve underground storage tanks (''USTs'') as disposal systems under the 
pollution control facility tax credit program. The ISFSI system should be treated no differently. 

We would be happy to meet with you and/or Mr. Knudsen or Mr. Huston to discuss this 
or any other issue pertaining to PGE's application 

Enclosures 

Ponbtd 1-2031222. 1 0099999-0000 I 

Sincerely, 

----~--:~~t ye ~vi,-~-
v. Denise Saunders, P .C 
Of Counsel for Portland General Electric 

DlWid s. r-W-rws 
David E. Filippi l)S 
Stoel Rives LLP 
900 SW Fifth Avenue, Suite 2600 
Portland, Oregon 97204-1268 
(503) 294-9529 
Of Counsel for Portland General Electric 
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Citation/Title 
OR ADC 340-16-005, Purpose 

*16012 OAR 340-16-005 

340-16-005 Purpose 

OREGON ADMINISTRATIVE RULES 
CHAPTER 340. DEPARTMENT OF ENVIRONMENT AL QUALITY 

RULES OF GENERAL APPLICABILTY AND ORGANIZATION 
DIVISION 16. POLLUTION CONTROL TAX CREDITS 

Current through April 30, 1996. 

Page 

The purpose of these rules is to prescribe procedures and criteria to .be used by the Department. and Commission for issuan 
of tax credits for pollution control facilities. These rules are to be used in connection with Olt.s 468.150 to 468.190 and l\pply 
only to facilities on which construction has been completed after December 31, 1983, except where otherwise noted herein. 

Stat. Auth.: ORS Ch. 468 

Hi•t.: DEQ 12-1984.j & ef. 7-13-84 

( '>, 
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.tation/Title 
UR ADC 340-16-010, Definitions 

*16013 OAR 340-16-010 

OREGON ADMINISTRATIVE RULES 
CHAPTER 340. DEPARTMENT OF ENVIRONMENTAL QUALITY 

RULES OF GENERAL APPLICABILTY AND ORGANIZATION 
DIVISION 16. POLLUTION CONTROL TAX CREDITS 

Current through April 30, 1996. 

340-16-010 Definitions 

Page 2 

(I) "Circumstances Beyond the Control of the Applicant" means facts, conditions and circumstances which applicant's due 
care and diligence would not have avoided. · · 

(2) "Commission" means Environmental Quality Commission. 

(3) "Department" means Department of Environmental Quality. 

( 4) "Facility" means a pollution control facility. 

(5) "Like-for-Like Replacement Cost" means the· current price of providing a new facility of the same type, size and 
construction materials as the original facility. 

(6) "Material Recovery Process" means any process for obtaining from solid waste, hazardous waste or used oil, by 
presegregation or otherwise, materials which still have.useful physical or chemical properties after serving a specific purpose anc 
can, therefore, be reused or recycled for the same or other purpose. This does not include any process in which the major purpos 
is the production of fuel from solid waste, hazardous waste or used oil which can be utilized for heat content or other fonns of 
energy. It does not inciude any type of process which bums waste to produce· energy or to reduce the amount of waste. Howeve: 
it does not eliminate from eligibility a pollution control device.associated with a process which burns waste if such device is 
otherwise eligible for pollution control tax credit under these rules. 

(7) "Principal Purpose" means the most important or primary purpose. Each facility may have only one principal purpose. 

(8) "Reconstruction or Replacement" means the provision of a new facility with qualities and pollution control characteristic 
equivalent to the original facility. This does not include repairs or work done to maintain the facility in good working order. 

(9) "Sole Purpose" means the exclusive purpose. 

(1 O)(a) "Spill or Unauthorized Release" means the discharge, deposit, injection, dumping, spilling, emitting, releasing, 
ieakage or placing of oil, hazardous materials or other polluting substances into the air or into or on any land or waters of the 
;state, as defined in ORS 468.700, except as authorized by a pennit issued under ORS Chapter 454, 459, 468 or 469, ORS 466.0C 
to 466.385, 466.880(1) and (2), 466.890 and 466.995(1) and (2) or federal law while being stored or used for its intended purpos 

*16014 (b) For purposes of determining eligibility for tax credits under these rules, polluting substances released into the 
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OR ADC 340-16-010, Definitions 

environment in conjunction with operation of a previously approved facility or activity where such facility or activity ~"0 
operated in compliance with requirements imposed by the Department or the Federal Environmental Protection Agency, and 
where the polluting substances which must now be cleaned up are determined by the Department to have been an unanticipate1 
result of the approved facility or activity and are not deemed to be a "spifl or unauthorized release". 

(11) "Substantial Completion" means the completion of erection, installation, modification, or construction of all elements 
the facility which are essential to perform its purpose. 

(12) "Useful Life" means the number of years the claimed facility is capable of operating before replacement or disposal. 

Stat. Auth.: ORS 468.150-468.190 

Hist.: DEQ I 2-1984,f. & ef. 7-13-84; DEQ 5-1985,f. & ef. 3-12-85; DEQ 20-1987, f. &.ef. )2-16-87: DEQ 6-1990,f. & cert. ef. 3-13-90 
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'.tation/Title 
uR ADC 340-16-015 Repealed, Procedures for Receiving Preliminary Tax Credit 
Certification (Repealed) 

*16015 OAR 340-16-015 Repealed 
' 

OREGON ADMINISTRATIVE RULES 
CHAPTER 340. DEPARTMENT OF ENVIRONMENTAL QUALITY 

RULES OF GENERAL APPLICABILTY AND ORGANIZATION 
DIVISION 16. POLLUTION CONTROL TAX CREDITS 

Current through April 30, 1996. 

340-16-015 Procedures for Receiving Preliminary Tax Credit Certification (Repealed) 

[DEQ 12-1984,f. & ef. 7-13-84; DEQ 5-1985,f. & ef. 3-12-85; Repealed by DEQ 6-1990,f. & cert. ef. 3-13-90] 
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Citation/Title 
OR ADC 340-16-020, Procedures for Receiving Tax Credit Certification 

*16016 OAR 340-16-020 

OREGON ADMINISTRATIVE RULES 
CHAPTER 340. DEPARTMENT OF ENVIRONMENTAL QUALITY 

RULES OF GENERAL APPLICABIL TY AND ORGANIZATION 
DMSION 16. POLLUTION CONTROL TAX CREDITS 

Current through April 30, 1996. 

340-16-020 Procedures for Receiving Tax Credit Certification 

( 1) Filing of Application: 

Page 

(a) A written application for tax credit certification shall be made to the Department on a form provided by the Departmer 

(b) The application sl}all be submitted within two years of substantial completion of construction of the facility. Failure t< 
submit a timely application shall make tbe facffifyTneligiDiefoF'tiix credit certificatfon; . 

(c) The Commission may grant an extension oftime to submit an application if circumstances beyond the control of the 
applicant would nfiike "ii"timel}ifiling-Uffreasonable; · 

( d) An extension shall only be considered if applied for within two years of substantial completion of construction of the 
facility_ An extension may be granted for no more than one year. Only one extension may be granted; 

(e) Within 30 days of receipt of an application, the Department shall request any additional information that applicant nee 
submit in order for the application to be considered complete. The Department may also require any other information necesi 
to determine whether the.construction is in accordance with Department statutes, rules and standards; 

(f) An application shall not be considered filed until all requested information is furnished by the applfoant, and the 
Department notifies the applicant in writing that the application is complete and ready for processing; 

(g) An application may be withdrawn and resubmitted by applicant at any time within two years of substantial comp letio1 
construction of the facility without paying an additional processing fee, unless the cost of the facility has increased. An addit 
processing fee shall be calculated by subtracting the cost of the facility on the original application from the cost of the facilit) 
the resubmitted application and multiplying the remainder by one-half of one percent; 

(h) If the Department determines the application is incomplete for processing and the applicant fails to submit requested 
information within 180 days of the date when the Department requested the information, the application will be rejected by ti 
Departinent unless applicant requests in writing additional time to submit requested information; 

*16017 (i) If the application is submitted after the two year period following substantial completion and the applicant ha! 
filed an extension request, the application will be rejected by the Department. 

(2) Commission Action: 

.copyright (c) West Publishing Co. 1997 No claim to original U.S. Govt. war• 
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OR ADC 340-16-020, Procedures for Receiving Tax Credit Certification 
Page 6 

(a) Notice of the Departmenes recommended action on the application shall be mailed at least seven days before the 
Commission meeting where the application will be considered unless the applicant waives the notice requirement in writing. The 
Commission shall act on an application for certification before the !20th day after the filing of a complete application. The 
Commission \!lay consider and act upon an application at any of its regular or special meetings. The matter shall be conducted as 
an informal public informational hearing, not a contested case hearing, unless ordered otherwise by the Commission; 

(b) Certification: 

(A) If the Commission determines that the facility is eligible, it shall make appropriate findings and certify the actual cost of 
the facility and the portion of the actual cost properly allocable to pollution control, material recovery or recycling as set forth in 
ORS 468.190. Each certificate shall bear a separate serial number for each such facility; 

(B) The actual cost or portion of the actual cost certified shall not exceed the taxpayer's own cash investment in the facility or 
portion of the facility; -

(C) No determination of the proportion of the actual cost of the facility to be certified shall be made until a complete 
application is filed; -

(D) If two or more facilities constitute an operational unit, the Commission may certify such facilities under one certificate; 

(E) A certificate is effective for purposes of tax relief in accordance with ORS 307.405, 316.097 and 317.116 if erection, 
_construction or installation of the facility was completed and certified before December 31, 1995; 

{F) Certification ofa pollution control facility qualifying under ORS 468.165(1) shall be granted for a period often 
consecutive years. The ten-year period shall begin with the tax year of the person in which the facility is certified under this 
section. However, ifad valorem tax relief is utilized by a corporation organized under ORS Chapter 61 or 62 the facility shall b! 
exempt'from ad valorem taxation, to the extent of the portion allocable, for a period of20 consecutive years, or ten years if 
construction is commenced after. June 30, 1989 and completed before December 31, 1990, from the date of its first certification l 
the Commission; · 

*16018 (G) Portions ofa facility qualifying under ORS 468.165(l)(c) may be certified separately under this section if 
ownership of the portions is in more than one person. Certification of such portions ofaiacility shall include certification of the 
actual cost of the portion of the facility to the person receiving· the certification. The actual cost certified for all portions of a 
facility separately certified under this subsection shall not exceed the total cost of the facility that would have been certified und· 
one certificate. The provisions of ORS 316.097(8) or 317.116 whichever is applicable, shall apply to any sale, exchange or othe 
disposition of a certified portion of a facility. 

(c) Reje~tino: If the Commission rejects an application for certification, or certifies a lesser actual cost of the facility or a 
lesser portion of the actual cost properly allocable to pollution control, material recovery or recycling than was claimed in the 
application for certification, the Commission shall cause written notice of its action, and a concise statement of the findings and 
reasohs therefore, to be sent by registered or certified mail to the applicant. 

(3) Agpeal: If the application is rejected by the Commission for any reason, or if the applicant is dissatisfied with the 
certificiiuon of actual cost or portion of the actual cost properly allocable to pollution control, resource recovery or recycling, th 
applicant may appeal from the rejection as provided in ORS 468.110. The rejection of the certification is final and conclusive o 
all parties unless the applicant takes an appeal therefrom as provided in ORS 468.110 before the 30th day after notice was mailf 
by the Commission. 

Copyright (c) West Publishing Co. 1997 No claim to original U.S. Govt. works. 
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Page 

Stal. Autk: ORS 468.150--468.190 

Hist.: DEQ 12-1984,j & ef. 7-IJ-84; DEQ 5-1985,j &ej 3-12-85; DEQ 10-1987.J & ej 12-16-87; DEQ 6-1990,j & cert. ej 3-13-90 
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.tation/Title 
OR ADC 340-16-025, Qualification of Facility for Tax Credits 

*16019 OAR 340-16-025 

OREGON ADMINISTRATIVE RULES 
CHAPTER340. DEPARTMENT OF ENVIRONMENTAL QUALITY 

RULES OF GENERAL APPLICABILTY AND ORGANIZATION 
DIVISION 16. POLLUTION CONTROL TAX CREDITS 

Current through April 30, 1996 . 

. 340-16-025 Qualification of Facility for Tax Credits 

Page 8 

(I) "Pollution control facility" or "facility" shall include any land, structure, building, installation, excavation, machinery, 
equipment or device, or alternative methods for field sanitation and straw utilization and.disposal as approved by the Field 
Burning Advisory Committee and the Department, or any addition to, reconstruction of or improvement of, land or an existing 
structure, building, installation, excavation, machinery,. equipment or device reasonably used, erected, constructed or installed by 
any person, which will achieve ~<;>inpliance with Depanment statutes and.rules or Comml.ssiQ.n orders or permit conditions before 
certification, where applicable, if) • .. 

(a) Tbti:,nrincipal purpose of the facility is to comply with a requirement imposed by the.peparlf!1.enl;' the Federal 
_,nvironmental Protection Agency or regional air pollution authority to prevent, control or reduce air, water or noise pollution or 
solid or hazardous waste or to recycle or provide for the appropriate disposal of used oil. To meet the definition of principal 
purpose, the facility must be established to comply with the environmental requirements specified in this subsection for the 
control,-reduction, or prevention of pollution, or for the material recovery of solid waste, hazardous waste or used oil. Other 
_benefits of economic value that are a result of the facility, are not eligible for tax credit and must be eliminated through the returr 
on investment calculation; or 

-(b) The sole purpose pftbe facility is to prevent, control or reduce a substantial quantity of air. water or noise pollution or 
solid or .IJ_:µardwiSJalllSte or to recycle or provide forthe appropriate disposal ofuseci 01f. !.n order to meet.the definitiollJJLsOle 
purpose, the.onlv fiinction or use of the facilitv must be the control. reduction. or preventinn of oollutjQ.n_~QL for the materjal 
recovery of solid waste, hazardous waste or used oil. SQ~l!Y!ll~~ not aJ>plicahiP. where thP. facilityjs. <:,_<;j:ablished in reSf!OOSe 
to,~h~-~ironmental requirements identified in subsection (a) of this sec.tion. Other benefits of economic value which result fror 
the facility are ·not eligible for tax credit and must be eliminated tnrough the return on investment calculation. 

*16020 (2) Such prevention, control or reduction required-by this subsection shall be accomplished by: 

·(a) The disposal or elimination of or redesign to eliminate industrial waste and the use of treatment works for industrial wast• 
as defined in ORS 468.700; 

-{b) The disposal or elimination of or redesign to eliminate air contaminants or air pollution or air contamination sources and 
the use of air cleaning devices as defined in ORS 468.275; 

(c) The substantial reduction or elimination of or redesign to eliminate noise pollution or noise emission sources as defined t 
rule of the Commission; 
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OR ADC 340-16-025, Qualification of Facility for Tax Credits 

(d) The use ofa material recovery process which obtains useful material from material that would otherwise be solia waste 
defined in ORS 459.005, hazardous waste as defined in ORS 466.005, or used oil as defined in ORS 468.850; 

(e) The treatment, su.bstantial reduction or elimination af or redesign to treat, substantially reduce or eliminate hazardous 
waste as defined in ORS 466.005; or 

(f) Approved alternative field burning methods and facilities which shall be limited to: 

(A) Equipment, facilities, and land for gathering, densifying, prcicessing, handling, storing, transporting and incorporating 
grass straw or straw based products which will result in reduction of open field burning; · 

(B) Propane flamers or mobile field sanitizers which are alternatives to open field burning and reduce air quality impacts; 

(C) Drainage tile installations which will result in a reduction of grass seed acreage under production. 

(g) Installation or construction of facilities which will be used to detect, deter, or prevent spills or unauthorized releases. 1 
.. foes not include any facility installed, constructed or used for cleanup after a spill or unauthorized release has occurred. 

('3) ·'Pollution Control Facility" or "Facility" does not include: 

(a) Air conditioners; 

(b) Septic tanks or other facilities for human waste; 

(c) Property installed, constructed or used for moving sewage to the collecting facilities of a public or quasi-public sewera 
system;~ 

(d) Any distinct portion of a pollution control facility that makes an insignificant contribution to the principal or sole purp 
of the facility including the following specific items: 

(A) Office buildings and furnishings; 

(B) Parking lots and road improvements; 

*16021 (C) Landscaping; 

(D) External lighting; 

(E) Company or related signs; and 

(F) Automobiles. 

(e) Facilities not directly related to the operation of the industry or enterprise seeking the tax credit; 

(f) Asbestos abatement; or 

(g) Replacement or reconstruction of all or a part of any facility for which a pollution control facility certificate ha. evi 
been issued under ORS 468. l 70, except: 

Copyright (c) West Publishing Co. 1997 No claim to original U.S. Govt. work 
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(A) If the cost to replace or reconstruct the facility is greaterthan the like-for-like replacement cost of the original facility due 
to a requirement imposed by the Department, the Federal Environmental Protection Agency or a regional air pollution authority, 
then the facility may be eligible for tax credit certification up to an amount equal to the difference between the cost of the new 
facilicy and th~ like-for-like replacement cost of the original facility; or 

(B} If a facility is replaced or reconstructed before the end of its useful life then the facility may be eligible for the remainder 
of the tax credit certified to the original facility. · 

(h) Property or facilities installed, constructed or used for cleanup of emergency spills or unauthorized releases. This includes 
any facility installed, constructed or used for cleanup after a spill or unauthorized release has occurred. 

(4 )-Any person may apply to the Commission for certification under ORS 468.170 of a pollution control facility or portion 
thereof erected, constructed or installed by the person in Oregon if: · 

(a) The air or water pollution control facility was erected, constructed or installed on or after January I, 1967; 

(b; The noise pollution control facility was erected, constructed or installed on or after January I, 1977; 

(c) The solid waste facility was under construction on or after January I, 1973, or the hazardous waste, used oil, material 
recovery, or recycling facility was under construction on or after October 3, 1979, and if: 

(A) The facility's principal or sole purpose conforms to the requirements of ORS 468.1 SS(!); 

(B) The facility will utilize material that would otherwise be solid waste as defined in ORS 459.00S, hazardous waste as 
defined in ORS 466.00S or used oil as defined in ORS 468.850: 

(i) By mechanical processing or chemical processing; or 

*16022 (ii) Through the production, processing, presegregation, or use of: 

(I) Materials which have useful chemical or physical properties and which may be used for the same or other purposes; or 

(II) Materials which may be used in the same kind of application as its prior use without change in identity. 

(C) The end product of the utilization is an item ofreal economic value; 

(D) The end product of the utilization, is competitive with an end product produced in another state; and 

(E) The Oregon law regulating solid waste imposes standards at least substantially equivalent to the federal law. 

( d} The hazardous waste control facility was erected, constructed or installed on or after January I, 1984 and if: 

(A) The facility's principal or sole purpose conforms to the requirements of ORS 468.lSS(l); and 

(B) The facility is designed to treat, substantially reduce or eliminate hazardous waste as defined in ORS 466.00S. 

(S) The Commission shall certify a pollution control, solid waste, hazardous waste or used oil facility or portion thereof, for 
which an application has been made under ORS 468.16S, if the Commission finds that the facility: 
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(a) Was erected, constructed or installed in accordance with the requirements of ORS 468.165(1); 

(b) Is designed for, and is being operated or will operate in accordance with the requirements of ORS 468.155; and 

' (c) Is necessary to satisfy the intents and purposes of and is in accordance with the applicable Department statutes, rules ar 
standards. 

Stat. Autk: ORS 468./50-468./90 

Hist.: DEQ 12-1984.f & ef 7-13-84; DEQ 5-1985,f & ef 3-12-85; DEQ20../987,f & ef 12-16-87; DEQ 6-1990,f & cert. ef 3-13-90 
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_tation/Title 
OR ADC 340-16-030, Determination of Percentage of Certified Facility Casi 
Allocable to Pollution Control 

•16023 OAR,340-16-030 

OREGON ADMINISTRATIVE RULES 
CHAPTER340. DEPARTMENT OF ENVIRONMENTAL QUALITY 

RULES OF GENERAL APPLICABILTY AND ORGANIZATION 
DIVISION 16. POLLUTION CONTROL TAX CREDITS 

Current through April 30, 1996. 

340-16-030 Determination of Percentage of Certified Facility Cost Allocable to Pollution Control 

(!)Definitions: 

(a) "Annual Incremental Cash Flow" means the estimated annual cash flow for each year of the useful life of a claimed 
pollution control facility integral to the applicant's business calculated as follows: 

(A) Calculate the applicant's annual cash flow with the claimed facility by subtracting the annual operating expenses for the 
'lplicant's business from the gross a.nnual income for the applicant's business for each year of the useful life of the claimed 

.acility; and 

(B) Calculate the applicant's annual cash flow assuming that the claimed facility was not erected, constructed, or installed by 
subtract.ing the annual operating expenses for the applicant's business using this assumption from the gross annual Income for thf 
applicant's business using this assumption for each year of the useful life of the claimed facility; and 

(C) Subtract the applicant's annual cash flow assuming that the claimed facility was not erected, constructed, or installed frm 
the annual cash flow with the claimed facility for each year·ofthe usefu!'life of the claimed facility. 

(b) "Annual Operating Expenses" means the estimated costs of operating the claimed facility or the applicant's business if 
pollution control facilities are integral to the operation of the applicant's business, including' labor, utilities, property taxes, 
insurance, and other cash expenses, less any savings in expenses attributable to installation of the claimed facility. Depreciation 
interest expenses, and state and federal taxes are not included; 

(c) "Average Annual Cash Flow" means the estimated average annual cash flow from the claimed facility for the first five ft 
years of operation calculated as follows: 

{A) Calculate the annual cash flow for each of the first five full years of operation by subtracting the annual operating 
expenses from the gross annual income for each year; and 

(B) Sum the five annual cash flows and divide the total by five. Where the useful life of the claimed facility is less than fiv< 
years, sum the annual cash flows for the useful life of the facility and divide by the useful life. 

*16024 (d) "Claimed Facility Cost" means the actual cost of the claimed facility minus the salvage value ofany facilities 
removed from service. Certification of the actual cost of the claimed facility must be documented by a certified public account! 

Copyright (c) West Publishing Co. 1997 No claim to original U.S. Govt. works. 

EXHIBIT. /J 
/f}-

PAGE---



Page 
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for facilities with a claimed facility cost over $20,000; 

(e) "GrossAnnual Income" means the estimated total annual income from the claimed facility or the applicant's business iJ 
pollution control facilities are integral to the operation of the applicant's business, derived from sale or reuse of recovered 
materials or energy or any either means including savings that may occur as a result of the facility; 

(f) "Internal Rate of Return" means the rate of return that will equate the present value of annual incremental cash flows O\ 

the useful life of the claimed facility with the present value of the claimed facility cost; 

(g) "Pollution Control Facilities Integral to the Operation of the Applicant's Business" means that the business is unable to 
operate or is only able to operate at reduced income levels, without the claimed pollution control facility. Such instances inch 
but are not limited to, commercial solid waste and hazardous waste landfills, solid and hazardous waste recycling businesses, 1 

environmental service providers. Pollution control facilities integral to the operation of the applicant's business does not inclu 
facility as defined in OAR 340-16-025(1)(a) unless !he pollution control facilities meet one or more of the factors included in 
definition. Factors that the Department may use to determine whether pollution control facilities are integral to the operation ' 
the business include: · 

(A) Pollution control facilities represent in excess of25 percent of the total assets of the business; or 

(B) The claimed pollution control facilities were erected, constructed, or installed in response to market demand for such 
pollution control facilities. This niay occur as the result of requirements imposed by the Department, the Federal Environmen 
Protection Agency or regional air pollution authority, on parties unaffiliated with the applicant; or 

(C) Erection, construction, or installation of the claimed facility and any previously certified pollution control facilities, al 
the applicant to generate gross revenues at least 50 percent greater than would have been generated in the.absence of the clairr 
facility md any previously certified pollution control facilities; or 

(D) The applicant's operating expenses related to operation of the claimed facilities and any previously certified pollution 
control facilities are at least 50 percent of the operating expenses of the applicant's business. 

(h) "Salvage Value" means the value of a facility at the end of its useful life minus what it costs to remove it from service. 
Salvage value can never be less than zero. 

. *16025 (2) In establishing the portion of costs properly allocable to the prevention, control or reduction of air, water or nc 
pollution or solid or hazardous waste or to recycling or properly disposing of used oil for facilities qualifying for certification 
under ORS 468.170, the Commission shall consider the following factors and make appropriate findings regarding their 
applicability: 

(a) The extent to which the facility is used to recover and convert waste products into a salable or usable commodity; 

(b) The estimated annual percent return on the investment in the facility; 

(c) The al!ernative methods, equipment and costs for achieving the same pollution control objective; 

(d) Related savings or increases in costs which occur or may occur as a result of the installation of the facility; or 

(e) Other factors whi~h are relevant in establishing th~ portion of the actual cost of the facility properly allocable to the 
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_locable to Pollution Control 

prevention, control or reduction of air, water or noise pollution or solid or hazardous waste or to recycling or properly disposing 
of used oil. · 

' 
(3) The portion of actual costs properly allocable shall be from zero to I 00 percent in increments of one percent. If zero 

percent, the Commission shall issue an order denying certification. 

(4) In considering the factors listed in this rule, the Commission may determine in its findings that one or more factors are 
more important than others and may assign different weights to the factors when determining the portion of costs properly 
allocable to pollution control. 

(5) When considering the estimated annual percent return on investment in the facility, subsection (2)(b) of this rule, for 
applicants where pollution control facilities are integral to the operation of the business, and for applications received on or after 
February I, 1993, the following steps will be used: 

(a) Using the applicant's primary four digit Standard Industrial Classification (SIC): 

(A) Determine the industry median profit before taxes as a percent of total assets for the five years prior to the year of 
completion of the claimed facility from Robert Morris Associates, Annual Statement Studies; and 

(B) Determine the industry average profit before taxes as a percent of total assets by summing the median profit before taxes 
as a percent of total assets for the five years prior to the year of completion of the claimed facility and divide by five. Where five 

!ars are not available, sum the number of years that are available and divide ·by the number of years. 

(b) Determine the reference annual percent return on investment from Table 2. Select the reference percent return from Ta bl 
2 that corresponds with the year construction was completed on the claimed facility. For each future calendar year not shown in 
Table i: the reference percent return shall be the five-year average of the rate of return before taxes on total assets for all United 
States manufacturing corporations for the five years prior to the calendar year of interest: 

*16026 (A) If the industry average profit before taxes as a percent of total assets is greaterthan the reference rate ofreturn, 
the percent allocable would be zero percent; 

(B) If the industry average profit before taxes as a percent of total assets is less than the reference rate ofreturn, the percent 
allocable will be determined from the following formula: 

P subA = (RROl - !ROI) x I 00 

RROI 
where: 

P subA is the percentage of actual costs properly allocable to pollution control in percent, rounded off to the nearest whole 
number. 

!ROI is the industry average annual profit before taxes as a percent of total assets. 

RROI is the reference annual percent return on investment from Table 2. 

(c) If the Annual Statement Studies do not list the industry median profit before taxes as a percent of total assets for the 

Copyright (c) West Publishing Co. 1997 No claim to original U.S. Govt. works. 

eXHll!ll'f- /J. _ 
M"'""' Ji/ 



Page 
OR ADC 340-16-030, Determination of Percentage of Certified Facility Cos~ 
Allocable to Pollution Control 

applicant's primary four digit SIC, the applicant and the Department will determine whether an alternate SIC is appropriate for 
applicant's business. If no alternate SIC is appropriate, the percent allocable will be determined using the procedures in 
subsection ( d) of this section; 

' 
(d) If an applicant whose pollution control facilities are determined by the Department to be integral to the applicant's busiI 

is dissatisfied with the percent allocable determination made using the procedures in subsections (5)(a) and (b) of this rule, or i 
no SIC is appropriate for the applicant's business, the applicant will furnish the following information to the Department: 

(A) An income statement, balance sheet, statement of cash flows, and federal and state tax returns (if applicable) for the 
applicant's business for the applicant's three fiscal years prior to the date of submission of the application. If three years of sue 
statements are not available, the applicant will submit information for the years that are available; 

(B) Revenue and expense projections, and cash flow projections for the applicant's business beginning with the year the 
application is submitted and continuing for the entire usefullife of the pollution control facility. The level of detail of these 
projections shall be substantially equivalent to the level of detail of information submitted in paragraph (A) of this subsection. 
The Department may elect to provide the applicant with a worksheet for this purpose; 

(C) Revenue and expense projections, and cash flow projections for the applicant's business for the entire useful life of the 
claimed facility and assuming that the claimed pollution control facility is not erected, constructed or installed; 

*16027 (D) A projection of the applicant's future capital expenditures for pollution control facilities; 

(E) A letter signed by the applicant authorizing the Department to contract with a11 independent certified public acG .tant 
review the financial information provided by the applicant. The applicant will agree to reimburse the Department for the cost 
this review; · 

(F) Using the information submitted in paragraphs (A) through (D) of this subsection, the Department will calculate an 
Internal Rate of Return for the claimed facility by considering the claimed facility cost and annual incremental cash flow. Tht 
Internal Rate of Return will be compared to the reference rate of return: 

(i) If the applicant's Internal Rate of Return is greater than _the reference rate, the percent allocable. will be zero percent; 

(ii) Ifthe applicant's Internal Rate of Return is less than the reference rate, the percent allocable will be determined by the 
following formula: 

P subA = (RROI - IRR) x JOO 

RROI 

where: 

P subA is the percentage of actual costs properly allocable to pollution control in percent, rounded off to the nearest whol 
number. 

IRR is the Internal Rate of Return for the claimed facility. 

RROI is the reference annual percent return on investment from Table 2. 
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(6)When considering the estimated annual percent return on investment in the facility, subsection {2)(b) of this rule, and for 
applicants where pollution control facilities are not integral to the operation of the business, the following steps will be used: 

' (a) Detennine the claimed facility cost, average annual cash flow and useful life of the claimed facility. The Department may 
require additional information on or documentation of gross annual income estimates for evaluation purposes; 

(b) Detennine the return on investment factor by dividing the claimed facility cost by the average annual cash flow; 

(c) Detennine the annual percent return on investment by using Table 1. At the top of Table l, find the number equal to the 
useful life of the claimed facility.· In the column under this useful life number, find the number closest to the return on investmen 
factor. Follow this row to the left until reaching the first column. The number in the first column is the annual percent return on 
investment for the· claimed facility. For a useful life greater than 30 years, or percent return on investment greater than 25 . . 

percent, Table 1 can be extended by utilizing the following equation: · 

*16028 I subR = 1- (I +i)super-n 

where: 

I subR is the return on investment factor. 

i is the annual percent return on investment. 

n is the useful life of the claimed facility. 

(d) Detennine the reference annual percent return on investment from Table 2. Select the reference percent return from Ta bl• 
2 that corresponds with the year construction was completed on the claimed facility. For ·each future calendar year not shown in 
Table 2, the reference percent return shall be the five-year average of the rate of return before taxes on total assets for all United 
States manufacturing corporations for the five years prior to the calendar year of interest; 

(e) Detennine the portion of actual costs properly allocable to pollution control from the following equation: 

P subA = (RROI - ROI) x 100 

RROI 

where: 

P subA is the percentage of actual costs properly allocable to pollution control in percent, rounded off to the nearest whole 
number. 

ROI is the annual percent return on investment from Table 1. 

RROI is the reference annual percent return on investment from Table 2. 

IfROI is greater than or equal to RROI, then the portion of actual costs properly allocable to pollution control shall be zero 

Copyright (c) West Publishing Co. 1997 No claim to original U.S. Govt. works. 

EXHIBIT. fl
PAGE. __ /b 



··i 

OR ADC 340-16-030, Determination of Percentage of Certified Facility Cost 
Allocable to Pollution Control 

percent. 

Stat. Auth.: ORs 468.150--468.190 

Page. 

Hist.: DEQ12-1984,f&ef 7-13-84; DEQ5-1985.f&ef 3-12-85; DEQ20-1987.f&ef 12-16-87; DEQ6-1990,f&cert. ef 3-13-90; DEQ 
2-l993(I'emp),f & cert. ef 1-29-93; DEQ3-/993,f & cert. ef 3-9-93 

NOTES 

[ED. NOTE: The text of Temporary Rules is not printed in the Oregon Administrative Rules Compilation. Copies may be obtained from the adoptin 
agency or the Secretary of State.) 
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. tation/Ti tle 
UR ADC 340-16-030 TBL. 1, TABLE l 

•16029 OAR 340-16-030 TBL. 1 

OREGON ADMINISTRATIVE RULES 
CHAPTER 340. DEPARTMENT OF ENVIRONMENTAL QUALITY 

RULES OF GENERAL APPLICABIL TY AND ORGANIZATION 
DIVISION 16. POLLUTION CONTROL TAX CREDITS 

Cu"enl through April 30, J 996. 

340-16-030TABLE1 

TABULARORGRAPIDCMATERIALSET ATTIDSPOINTISNOTDISPLAYED. 

TABULAR OR GRAPIDC MATERIAL SET AT TIDS POINT IS NOT DISPLAYED. 

TABULAR OR GRAPIDC MATERIAL SET AT TIDS POINT IS NOT DISPLAYED. 

TABULAR OR GRAPIDC MATERIAL SET AT TIDS POINT IS NOT DISPLAYED. 

TABULAR OR GRAPIDC MATERIAL SET AT THIS POINT IS NOT DISPLAYED. 

TABULAR OR GRAPIDC MATERIAL SET AT TIDS POINT IS NOT DISPLAYED. 

TABULAR OR GRAPIDC MATERIAL SET AT THIS POINT IS NOT DISPLAYED. 

Page 18 
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OR ADC 340-16-030 TBL. 2, TABLE 2 

*16030 OAR 340-16-030 TBL. 2 

OREGON ADMINISTRATIVE RULES 
CHAPTER 340. DEPARTMENT OF ENVIRONMENT AL QUALITY 

RULES OF GENERAL APPLICABILTY AND ORGANIZATION 
DIVISION 16. POLLUTION CONTROL TAX CREDITS 

Current through April 30, 1996. 

340-16-030 TABLE 2 

Reference Annual Percent Return on Investment 

Year Construction 
Completed 

1975 
1976 
1977 
1978 
1979 
1980 
1981 
1982. 
1983 
1984 

Reference Percent 
Return 

19.1 
19 .. 8 
21.0 
21.9 
22.5 
23.0 
23.6 
23.4 
21.5 
19.9 

I? age 

Calculation of the reference percent return was made by averaging the average annual percent return before taxes on 
stockholders' equity for all manufacturing corporations as found in the Quarterly Financial Report for Manufacturing, Mining 
Trade Corporations, published by the U.S. Department of Commerce, Bureau of the Census, for the five years prior to the ye2 
shown. · 
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'.tation/Title 
oR ADC 340-16-035, Procedure to Revoke Certification 

*16031 OAR340-16-035 

OREGON ADMINISTRATIVE RULES 
CHAPTER 340. DEPARTMENT OF ENVIRONMENTAL QUALITY 

RULES OF GENERAL APPLICABILTY AND ORGANIZATION 
DIVISION 16. POLLUTION CONTROL TAX CREDITS 

Current thraugh April 3 o. 1996. 

340-16-035 Procedure to Revoke Certification 

' 
Page 20 

(1) Pursuant to the procedures for a contested case under ORS 183.310 to 183.550, the Commission may order .the revocation 
of the final tax credit certification if it finds that: 

(a) The. ~:tication.was..ohtained by fraud or misrepresentation; or 

(b) The holder of the certificate has failed substantially to operate the facility for the purpose of, and to the extent necessary 
for, preventing, controlling or reducing air, water or noise pollution or solid waste, hazardous wastes or recycling or disposing of 
··sed oil as specified in such certificate, or has failed to operate the facility in compliance with Department or Commission 
.atutes, rules, orders or permit conditions where applicable. 

(2) As soon as the order of revocation under this section has become final, the Commission shall notify the Department of 
Revenue and the county assessor of the county in which the facility is located of such order. 

· (3) If the certification of a pollution .control or solid waste, hazardous wastes or used oil facility is ordered revoked pursuant 
to subsection (1 )(a) of this rule, all prior tax relief provided to the holder of such certificate by virtue of such certificate shall be 
forfeited and the Department of Revenue or the proper county officers shall proceed to collect those taxes not paid by the 
certificate holder as a result of the tax relief provided to the holder under any provision of ORS 307.405, 316.097 and 317: 116. 

(4) EM:cept as provided in section (5) of this rule, ifthe certification of a pollution control or solid waste, hazardous wastes m 
used oil facility is ordered revoked pursuant to subsection {l)(b) of this rule, the certificate holder shall be denied any further 
relief provided under ORS 307 .405, 316.097 or 317.116 in connection with such facility, as the case may be, from and after the 
date that the order of revocation becomes final. 

•t6032 (5) Once a determination has been made under section {I) of this rule, the commission may revoke tax credits held fc 
any facility or piece of equipment which is for the purpose of preventing, controlling, reducing, or eliminating pollution to the 
same media and which is at a location adjacent to the non-complying facility. 

(6) Opon notification by the certificate holder that the facility has been inspected by DEQ and found to be in compliance, th~ 
commission may reinstate any revoked tax credit certification ifthe commission finds the non-complying facility has been 
brought into compliance. 

(7) If the Commission reinstates certification, the Commission shall notify the Department of Revenue or the county assesso 
of the county in which the facility is located that the tax credit certification is reinstated for the remaining period of the tax credi 
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OR ADC 340-16-035, Procedure to Revoke Certification 
Page 

less the period of revocation. The period of revocation would be from the date the Commission rev·akes the certificate __ .be d 
the Commission reinstates the certificate. 

(8) The C9mmission may withhold revocation of a certificate when operation of a facility ceases if the certificate holder 
indicates in writing that the facility will be returned to operation within five years time. In tbe event that the facility is not 
returned to operation as indicated, the Commission shall revoke the certificate. 

Stat. Auth.: ORS Ch. 468 

Hist.: DEQ 12-1984.f & ef 7-13-84; DEQ5-1985,f & ef 3-12-85; DEQ 20-1987,f & ef 12-16-87 
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.tation/Title 
OR ADC 340-16-040, Procedures for Transfer of a Tax Credit Ceitificate 

•16033 OAR 340-16-040 

OREGON ADMINISTRATIVE RULES 
CHAPTER 340. DEPARTMENT OF ENVIRONMENT AL QUALITY 

RULES OF GENERAL APPLICABILTY AND ORGANIZATION 
DIVISION 16. POLLUTION CONTROL TAX CREDITS 

Current through April 30, 1996. 

340-16-040 Procedures for Transfer of a Tax Credit Certificate 

To transfer a tax credit certificate from one holder to another, the Commission shall revoke the certificate and grant a new on1 
to the new holder for the balance of the available tax credit following the procedure set forth in ORS 307.405, 316.097, and 
317.116. 

Stal. Auth.: ORS Ch. 468 

Hist.: DEQ 12-1984,j & eJ 7-13-84; DEQ 5-1985,J & eJ 3-12-85 
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Citation/Title 
OR ADC 340-16-045, Fees for Tax Credit Certification 

•16034 OAR 340-16-045 

OREGON ADMINISTRATIVE RULES 
CHAPTER 340. DEPARTMENT OF ENVIRONMENT AL QUALITY 

RULES OF GENERAL APPLICABILTY AND ORGANIZATION 
DIVISION 16. POLLUTION CONTR,OL TAX CREDITS 

Current through April 30, 1996. 

340-16-045 Fees for Tax Credit Certification 

Page 

(I) An application processing fee of one-half of one percent of the cost claimed in the application of the pollution control 
facility to a maximum of $5,000 shall be paid with each application. However, if the application processing fee is less than $S 
no application processing fee shall be charged. A non-refundable filing fee of $50 shall be paid with each application, No 

) application is complete until the filing fee and processing fee are submitted. An amount equal to the filing fee and processing 
shall be submitted as a required part of any application for a pollution control facility tax credit. 

(2) Upon the Department's receipt of an application, the filing fee becomes non-refundable. 

(3) The application processing fee shall be refunded in whole if the application is rejected. 

(4) The fees shall not be considered by the Environmental Quality Commission as part of the cost of the facility to be 
certified-. 

(5) All fees shall be made payable to the Department of Environmental Quality. 

( 6) Notwithstanding sectioq ( l) of this rule, the Department may increase the processing fee above the maximum of $5,0C 
when an application necessitates an unusually extensive evaluation or analysis to determine the portion ofthe facility allocabl 
pollution control or material recovery. · 

Slat. Auth: ORS Ch 183 & 468.lS0-468.190 

Hist.: DEQ 31-1981,f. 1()..19-81, ef. JJ-1-81; DEQ 12-1984.f. & ef. 7-13-84; Renumberedfrom 340-JJ-200; DEQ S-198S,J & ef. 3-12-8S; DEQ 
6-1990,J & cert. ef. 3-13-90 
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Ltation/Title 
uR ADC 340-16-050, Taxpayers Receiving Tax Credit 

*16035 OAR 340-16-050 

OREGON ADMINISTRATIVE RULES 
CHAPTER 340. DEPARTMENT OF ENVIRONMENT AL QUALITY 

RULES OF GENERAL APPLICABILTY AND ORGANIZATION 
DMSION 16. POLLUTION CONTROL TAX CREDITS 

Currentthrough April 30, 1996. 

340-16-050 Taxpayers Receiving Tax Credit 

Page 24 

(1) A person receiving a certificate under this section may take tax relief only under ORS 316.097 or 317.116, depending 
upon the tax status of the person's trade or business except ifthe taxpayer is a corporation organized under ORS Chapter 61 or.62 
or any predecessor to ORS Chapter 62 relating to incorporation of cooperative associations, or is a subsequent transferee of such 
corporation, tbe tax relief may be taken only under ORS 307.405. 

(2) If the person receiving the certificate is an electing small business corporation as defined in Section 1361 of the Intern a 
Revenue Code, each shareholder shall be entitled to take tax credit relief as provided in ORS 316.097, based on that ~hareholder 
.,ro rata share of the certified cost of the facility. 

(3) If the person receiving the certificate is a partnership, each partner shall be entitled to take tax credit relief as provided in 
ORS 316.097, based on that partner's pro rata share of the certified cost of the facility. 

(4) Upon any sale, exchange or other disposition of a facility written notice must be provided to the Department of 
Environmental Quality by the company, corporation or individual for whom the tax credit certificate has been issued. Upon 
request, the taxpayer shall provide a copy of the contract or other evidence of disposition of the property to the Department of 
Environmental Quality. 

(5) The company, corporation or individual claiming the fax credit for a leased facility must provide a copy o{a written 
agreement between the lessor and lessee designating the party to receive the tax credit and a copy of the complete and current 
lease agreement for the facility. 

( 6) The taxpayer claiming the tax credit for a facility with more than one owner shall provide a copy of a written agreement 
between the owners designating the party or parties to receive the tax credit certificate. 

[Publicailons: The publication(s) referred to or incorporated by reference in this rule are available from the Depanment of Environmental Quality.] 
•t6036 

Stat. Aulh.: ORS Ch. 468 

Hist.: DEQ 12-1984,J. & ef. 7-13-84; DEQ 5-1985,J. & ef. 3-12-85 
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Citation/Title 
OR ADC 340-17-055, Taxpayers Receiving Tax Credit 

*16053 OAR 340-17-055 

OREGON ADMINISTRATIVE RULES 
CHAPTER 340. DEPARTMENT OF ENVIRONMENT AL QUALITY 

RULES OF GENERAL APPLICABILTY AND ORGANIZATION 
DIVISION 17. PLASTICS RECYCLING TAX CREDITS 

Current through April 30, 1996. 

340-17-055 Taxpayers Receiving Tax Credit 

Page 

(I) A person receiving a certificate under this Division may take tax relief only under ORS 316.103 or 317.106, dependinE 
upon the tax status of the person's trade or business. · 

(2) If the person receiving the certificate is an electing small business corporation as defined in Section 1361 of the federa 
Internal Revenue Code, each shareholder shall be entitled to take tax credit reliefas provided in ORS 316.103, based on that 
shareholder's pro rata share of the certified cost of the investment. 

(3) If the person receiving the certificate is a partnership, each partner shall be entitled to take tax credit relief as provided 
ORS 316.103, based on that. partner's pro rata share of the certified cost of the investment. · 

( 4) Upon any sale, exchange or other disposition of equipment, personal property or machinery written notice must be 
provided to the Department of Environmental Quality by the company, corporation or individual for whom the tax credit 
certificate has been issued. Upon request, the taxpayer shall provide a copy of the contract or other evidence of disposition of 
property to the Department of Environmental Quality. 

(5) The company, corporation or individual claiming the tax credit for leased equipment, personal property, o_r.1nachinery 
must provide a copy of a written agreement between the lessor and lessee designating the party to receive the tax credit and a 
copy of the complete and current lease agreement for the facility. 

(6) The taxpayer claiming the tax credit for the equipment, personal property, or machinery with more than one owner sh: 
provide a copy of a written agreement between the owners designatingthe party or parties to receive the tax credit certificate. 

NOTE: ORS 468.955(3) refers in error to ORS 316.097 and 317.116, which relate to Pollution Control Tax Credits, rath 
than Plastics Recycling Tax Credits. OAR 340-17-040(3) refers instead to claiming Plastics Recycling Tax Credit under OR~ 
316.103 and 317. I 06, consistent with legislative intent. 

*16054 

· [Publications: The publication(s) referred to or incorporated by reference in this rule are available from the Department of Environmental Quality.] 

Stat. Auth.: ORS 468.925-468.965 
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OR ADC 340-17-055, Taxpayers Receiving Tax Credit 

Hist.: DEQ 4-1986,f. & ef. 2-12-86; DEQ 29-/989(Temp),f. & cert. ef 12-14-89; DEQ 7-1990,f & cert. ef. 3-13-90 

NOTES 

[ED. NOTE: The text of Temporary Rules is not printed in the Oregan Administrative Rules Compilation. Copies may be obtained from the adopting 
agency or the Secretary of State.] 
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Citation/Title 
OR ADC 340-172-020, General Provisions, UST Financial Assistance 

*18970 OAR 340-172-020 

OREGON ADMINISTRATIVE RULES 
CHAPTER 340. DEPARTMENT OF ENVIRONMENT AL QUALITY 

HAZARDOUS WASTE MANAGEMENT 

Page 

DIVISION 172. UNDERGROUND STORAGE TANK FINANCIAL ASSISTANCE PROGRAM 

. 
Cu"ent through April 30, 1996. 

340-172-020 General Provisions, UST Financial Assistance 

(I) To qualify for financial assistance under these rules, a person: 

(a) Must be the owner of the USTs at a facility holding or that held an accumulation of motor fuel for resale; or 

(b) Must be the person responsible for the USTs at a facility holding or that held an accumulation of motor fuel for resale. 
person responsible for the USTs at the facility must be: 

(A) The property owner; or 

(B) The permittee of the USTs. 

( c) May be required to demonstrate financial need. 

(2) A person may apply for financial assistance at the UST facility jointly with other eligible persons as determined in sec 
(1) of this rule if the persons receiving financial assistance provide a copy of a signed legal contract with the application that 
defines the proportionate share of the financial assistance to be paid to each person. 

(3) A person owning or responsible for a UST may qualify to receive any or all of the following financial assistance for U 
project work at a facility location. Individual tanks at a facility location with multiple tanks are not each eligible for separate 
assistance: 

(a) Copayment for a portion of the insurance premium for a policy that meets the UST financial responsibility requiremer 
(See OAR Chapter 340, Division 174.); 

(b) Grant (See OAR Chapter 340, Division 175); 

( c) Loan guarantee for a loan obtained from a comm~rcial lending institution (See OAR Chapter 340, Division 176.); 

(d) Reduced interest rate for a loan obtained from a commercial lending institution (See OAR Chapter 340, Division 178. 

( 4) A person owning or responsible for a UST may qualify to receive financial assistance for UST project work provided 
of the following conditions are met: · 
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(a) The USTs are regulated or were previously regulated by OAR Chapter 340, Division 150 and federal regulation 40 CFR 
280; 

(b) UST project work: 
. . 

(A) Was started after December 22, 1988; 

*18971 (B) Was approved for financial assistance by issuance of an UST financial assistance confirmation letter pursuant to · 
OAR Chapter 340, Divisions 174, 175, 176 or 178 on or before December 31, 1994; and 

(C) Will be started by March 1, 1995. 

(c) Each UST has a valid UST permit or had a valid UST permit before permanently decommissioning, as required by OAR 
Chapter 340, Division 150; 

(d) The UST holds an accumulation of motor fuel for resale or that held an accumulation of motor fuel for resale before 
temporary or permanent decommissioning (closure); 

(e) Financial assistaiice under these rules was not provided to another person for work approved under these rules; 

(f) A site assessment for all tanks containing motor fuel for resale is to be or has been performed in accordance with OAR 
Chapter 340, Division 122 and these rules; 

(g) The UST does not hold motor fuel used as fuel for the operation of aircraft; 

(h) The UST does not hold motor fuel used as fuel for the operation of boats or marine vessels; 
~ 

(i) UST project work meets or will meet, upon project completion, the 1998 requirements of OAR Chapter 340, Division 150, 
including: 

(A) Corrosion resistance; 

(B) Spill prevention and overfill prevention; 

(C) Leak detection; and 

(D) Where applicable, Stage I and II vapor collection system requirements in OAR Chapter 340, Division 22. 

G) The UST project site will meet the cleanup standards in OAR Chapter 340, Division 122. 

(5) A person owning or responsible for USTs permanently decommissioned (closed) in accordance with federal regulation 4C 
CFR 280 between December 22, 1988 and Aprill, 1992 and not replaced with another UST shall meet the requirements of 
subsections (4)(a) through (i) of this rule. 

( 6) Financial assistance may be provided for any or all of the following: 

(a) Site assessment and corrective action to clean up soil and groundwater contamination ·in accordance with OAR Chapter 
340, Division 122 and/or in accordance with the decommissioning requirements in OAR C::hapter 340, Division 150; 
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OR ADC 340-172-020, General Provisions, UST Financial Assistance 
Page 

(b) Upgrading or replacing a UST to new UST standards in accordance with OAR Chapter 340,Division 150 and fc _,al U 
regulation 40 CFR 280; 

(c) Replac.ing existing USTs with aboveground storage tanks' in accordance with state or local fire codes and federal 
aboveground storage tank regulation 40 CFR Part 112; 

•18972 (d) Installation of Stage I and II vapor collection system underground piping, hoses and nozzles in accordance wit!: 
OAR Chapter 340, Division 22 to meet present or future requirements for Stage I or II vapor collection; 

(e) Copayment for a portion of the insurance premium for a policy that meets UST financial responsibility requirements of 
OAR Chapter 340, Division 150 and federal UST regulation 40 CFR 280. 

NOTE: The legislature intended to provide financial assistance for the purpose of upgrading motor fuel resale facilities to 
comply with Federal/State underground storage tank regulations. The Qepartment will not approve financial assistance where 
person intends to close a facility and not resell motor fuel. · 

(7) _Project costs for UST project work shall meet the requirements of this section: 

(a) Financial assistance for UST project worl<: is available for: 

(A) Equipment, labor and materials provided by a licensed UST service provider; 

(B) Equipment, labor and materials to replace an UST with an AST; 

(C) Equipment, employee labor and materials supplied by the applicant, provided the labor charge and hours charged to th 
project are approved by the Department; 

~ 

(D) Interest paid lender during construction phase; 

(E) Loan fees; 

(F) Application and loan related project management, finR!Jcial management or similar consultant fees; 

(G) Preparing engineering reports, schedules, plans, designs, and conducting project oversight and inspections; 

(H) Site assessment including engineering and hydrological investigations, testing of soil and water samples and related 
reports; 

(I) Corrective action to remove petroleum contamination of soil and surface and ground-waters; 

(J) Treatment and disposal of contaminated soil, liquids, sludges, and USTs; 

(K) Tank tightness testing required as part of UST project work; and _ 

(L) Other costs that the Department may approve. 

(b) Financial assistance for UST project work is not available for: 

Copyright (c) West Publishing Co. 1997 No claim to original U.S. Govt. work 
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(A) Work on a UST that is not supervised by a licensed UST supervisor; 

(B) Acquisition of land and rights-of-way; 

' 
(C) Costs.which are treated as operation and maintenance expenses under general accounting practices; 

(D) Costs previously paid under OAR Chapter 340, Division 170; 

(E) Tax credits claimed and received as an Oregon Pollution Control Tax Credit under OAR Chapter 340, Division 16; 

(F) Costs resulting from lost business while a UST is being upgraded, a UST is being replaced or while corrective action is 
being conducted; 

*18973 (G) Insurance premiums or other costs associated with meeting state and federal UST financial responsibility 
requirements before completion of the project; 

(H) Labor provided by an employee of the applicant where the labor has not been approved by the Department; 

(I) Costs that are recoverable by the applicant, the property owner, the tank owner or permittee from insurance coverage or 
other persons or entities liable for those costs; 

(J) Costs for bodily injury or damage to personal property of a third party; 

(K) Costs not directly attributed or contributing to completion of the project; 

(L) Interest and financing charges due to untimely payment of contractors and suppliers of material, equipment and labor; 
~ 

(M) Labor performed by the applicant; 

(N) Tanks other than tanks containing motor fuel for resale; 

(0) Payment for insurance required to demonstrate financial responsibility in accordance with OAR 340-172-090; 

(P) Annual tank tiiihtness testing not required as part of UST project work; and 

(Q) Other work not expressly included under subsection (a) of this section. 

(8) An applicant may only receive financial assistance for UST project work if all applicable financial assistance confirmatio 
letters are signed by the Department on or before December 31, 1996; 

(9) An applicant may receive financial assistance when relocating an existing facility to another geographical location, 
providing: 

(a) The new resale facility services the same customer base as the original facility; 

(b) The new resale facility is within five road miles of the original facility unless the Department determines the facility mee 
the requirements of subsection (a) of this section; 

Copyright (c) West Publishing Co. 1997 No claim to original U.S. Govt. works. 

:Z:XHIBIT. f1 .. ..?JD 
~A t:U::: 



Page 
OR ADC 340-172-020, General Provisions, UST Financial Assistance 

(c) Construction is completed at the new resale facility within 90 days after confirmation of UST project work unle~
otherwise approved by the Department; 

(d) Financial assistance is based upon the original.location; and 

( e) Both facilities meet the requirements of these rules, including a site assessment in accordance with the requirements of 
OAR 340-172-050 at the location of any UST or AST at the new resale facilities. 

(I 0) If the applicant disputes a Department finding under this rule, the applicant may seek resolution of the dispute through 
appeals procedures in OAR 340-172-110. 

[Publications: The publication(s) referred to·or incorporated by reference in this rule are available from the Department of Environmental Quality.] 

•18974 Stat. Auth.: Ch. 661, OL 1993 

Hist.: DEQ29-199l(Temp).J 12-18-91, cert. ef. 12-20-91; DEQ 14-1992,f. & cert. ef. 6-Jl-92; DEQB-1994.f. & cert. ef. 3-22-94 

NOTES 

[ED. NOTE: The text of Temporary Rules is not printed in the Oregon Administrative Rules Compilation. Copies may be obtained from tho _.uptin 
agency or the Secretary of State.] · 
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AFFIDAVIT OF STEPHEN M. QUENNOZ 

STATE OF OREGON ) 
) SS. 

County of Multnomah ) 

I, Stephen M. Quennoz, having been duly sworn, do hereby depose aod say that: 

1. I am the Vice President of Nuclear aod Thermal Operations for Portlaod .General 

Electric Compaoy. I have had functional executive responsibility for the Trojao Nuclear Plaot 

since 1994. My current responsibilities include matters relating to general operations aod 

financial matters for PGE's Trojao Nuclear Plaot, including responsibility for overseeing the 

construction of the Independent Spent Fuel Storage Installation (ISFSI) at the Trojan plaot. 

2. I make this affidavit in support of PGE's Application for Preliminary Certification 

of the ISFSI as a Pollution Control Facility for Tax Relief Purposes pursuaot to ORS 468.155 et 

seq. I am familiar with PGE's application through information that I have obtained as ao officer 

of PGE. To the best of my knowledge, all of the matters stated herein ru:e true aod correct. 

3. The sole purpose of the ISFSI is to prevent a substantial quaotity of radioactive 

waste pollution by containing spent nuclear fuel in sealed containers capable of being transported 

to a permaoent federal repository for spent nuclear fuel when the repository is available. 

Page 1 - AFFIDAVIT OF STEPHEN M. QUENNOZ 
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4. PGE may experience cost savings as a result of moving the spent !JUclear fuel 

from the spent fuel pool into an ISFSI. However, PGE would construct the ISFSI even if it 

would not result in cost savings to PGE. 

~~~ Stephen M. Quennoz, Vic~t 
Nuclear and Thermal Operations 

SUBSCRIBED AND SWORN to before me this t)(.t.11 day of March, 2000. 

Notary Public, State of Oregon . 
My Commission expires: /.;ij;:/~ 

.. 

OFACIALSEAL 
BARI ff. GIUERT 

NOTARY PUBLIC-OREGON 
COMMISSION NO. A060103 

l.rf COMMISSION EXPIRES DEC. 10, 2000 
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requirements for the Trojan plant are in administrative 

rules. The site certificate itself is a one-page document 

signed by Governor McCall in 1971 and had no conditions. 

But it did require that the company comply with all future 

rules of the (indiscernible) . 

COMMISSIONER REEVE: Okay. So this decommissioning 

plan, does it require this dry storage? 

24 

MR. STEWART-SMITH: The decommissioning plan, as put 

together by the company, said they were going to do that, 

and the company has he1d essentially to what they said _they 

were going to do. While there is no regulatory ·requirement 

for a dry spent fuel storage facility, either at the state 

or the federal level, other than tying the company to the 

commitments they made, the Nuclear Regulatory Commission has 

made it very clear that their preference for a closed 

reactor is dry interim storage of spent fuel, rather than an 

active sperit fuel pool storage. They have not made that a 

mandatory requirement but_ they've made it clear that that's 

their strong preference. 

· COMMISSIONER REEVE: Okay, but in terms of the need 

for the company to meet its obligations to the Office of 

Energy, does PGE have to move forward and construct this dry 

storage facility? 

MR. STEWART-SMITH: They do today because they made 

the commitment to do it. And we will hold them to their 

,,, 
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Daniel S. McGarvey 
Vice President 

February 29, 2000 

Ms. Jill Sughrue 
Risk Management Department 
Porland General Corporation 
121 Salmon St 
Portland, Oregon, 97204 

Marsh USA, Inc. 
100 North Tryon Street 
Suite3200 
Charlotte, NC 28202 
704 343 4753 Fax: 704 376 0404 
Daniel.S.McGarvey@marshmc.com 

Subject: ISFSI Insurance Cost Considerations 

Dear Jill: 

MARSH 

I am sending this in response to your inquiry regarding the cost of nuclear liability and other insurance 
coverages when spent nuclear fuel is transferred to an Indepen.dent Spent Fuel Storage Installation 
(ISFSI) . 

As far as limits required, it may be possible to reduce your current nuclear liability limits once the fuel is 
stabilized and stored safely in the ISFSI. We have never recommended this, however, as the policy and 
limits have always been written on a "continuous until cancelled" and "rolling single aggregate" basis. 
Any reduction in limits triggers a ten year countdown or "discovery period", after which your histc· · 
"occurrence" limits will be reduced across the board for any events recorded during the operationa. 
history of the Trojan plant. We would urge you, therefore, to avoid reducing this limit until sufficient 
time has passed for any latent injuries which may have been suffered during plant operation or 
decommissioning to be identified. Even were you to ignore this advice and reduce your limits to, say, 
$50 million- the vast majority of premium is generated by the first $10 million. As a decommissioned 
site is already underwritten on low exposure basis, there is also no reason to believe that any rate 
reduction would be in order. · 

Regarding other coverages, I see no evidence that the transfer of fuel to an ISFSI will have any impact on· 
current pricing, other than to increase the values (and hence cost) of your conventional property program. 

I wish I had better news tci support your transfer of this fuel, but I do not believe it will lead to any 
substantive cost savings. Please call if I can be of further assistance on this or any topic. 

Sincerely, 

'Daniel S. McGarvey 
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Daniel S. McGarvey 
Vice President 

February 29, 2000 

Ms. Jill Sughrue 
Risk Management Department 
Porland General Corporation 
121 Salmon St 
Portland, Oregon, 97204 

Marsh USA. Inc. 
JOO North Tryon Street 
Suite 3200 
Charlotte, NC 28202 
704 343 4753 Fax: 704 376 0404 
Daniel.S.McGarvey@marshmc.com 

Subject: ISFSI Insurance Cost Considerations 

·Dear Jill: 

MARSH 

I am sending this in response to your inquiry regarding the cost of nuclear liability and other insurance 
coverages when spent nuclear fuel is transferred to an Indepen,jent Spent Fuel Storage Installation 
(ISFSI). 

As far as limits required, it may be possible to reduce your current nuclear liability limits once the fuel is 
stabilized and stored safely in the ISFSI. We have never recommended this, however, as the policy and 
limits have always been written on a "continuous until cancelled" and "rolling single aggregate" basis. 
Any reduction in limits triggers a ten year countdown or "discovery period", after which your historic 
"occurrence" limits will be reduced across the board for any events recorded during the operational 
history of the Trojan plant. We would urge you, therefore, to avoid reducing this limit until sufficient 
time has passed for any latent injuries which may have been suffered during plant operation or 
decommissioning to be identified. Even were you to igtiore this advice and reduce your limits to, say, 
$50 million-the vast majority of premium is generated by the first $10 million. As a decommissioned 
site is already underwritten on low exposure basis, there is also no reason to believe that any rate 
reduction would be in order. 

Regarding other coverages, I see no evidence that the transfer of fuel to an ISFSI will have any impact on 
current pricing, other than to increase the values (and hence cost) of your conventional property program. 

I wish I had better news tei support your transfer of this fuel, but I do not believe it will lead to any 
substantive cost savings. Please call ifl can be of further assistance on this or any topic. 

Sincerely, 

'Daniel S. McGarvey 
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requirements for the Trojan plant are in administrative 

rules. The site certificate itself is a one-page document 

signed by Governor McCall in 1971 and had no conditions. 

But it did require that the company comply with all future 

rules of the (indiscernible) . 

24 

COMMISSIONER REEVE: Okay. So this decommissioning 

plan, does it require this dry storage? 

MR. STEWART-SMITH: The decommissioning plan, as put 

together by the company, said they were going to do that, 

and the company has he·ld essentially to what they said _they 

were going to do. While there is no regulatory requirement 

for a dry spent fuel storage facility, either at the stat~ 

or the federal level, other than tying the company to the 

commitments they made, the Nuclear Regulatory Commission has 

made it very clear that their preference for a closed 

reactor is dry interim storage of spent fuel, rather than an 

active spent fuel pool storage. They have not made that a 

mandatory requirement but_ they've made it clear that that's 

their strong preference. 

· COMMISSIONER REEVE: Okay, but in terms of the need 

for the company to meet its obligations to the Office "of 

Energy, does PGE have to move forward and construct this dry 

storage facility? 

MR. STEWART-SMITH: They do today because they made 

the commitment to do it. And we will hold them to their 

{!, 
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Tax Credit 
Review Report 

Pollution Control Facility: Hazardous Waste 
Final Certification 
ORS 468.150 -468.190 
OAR340-016-0005 - 340-016-0050 

Applicant Identification 
The applicant is a C corporation operating as 
an investment casting manufacturer taking tax 
relief under taxpayer identification number 93-
0460598. The applicant is the owner of the 
facility. The applicarit's address is: 

Large Parts Campus 
4600 SE Harney Drive 
Portland, OR 97206 

Director's 
Recommendation: APPROVE 

' 

,A,pplicant Precision Castparts Corporation 
Application No. 2389 
Facility Cost $93 7 ,6 77 
Percentage Allocable 55% 
Useful Life .10 years 

Facility Identification 
The certificate will identify the facility as: 

The elementary waste neutralization system 
consisting of a 4000 square foot building, 
holding tanks, piping systems, transfer pumps, 
sludge blender equipment, filter press, treatment 
tanks, mixers, pH monitoring/charting systems, 
and all associated electrical and pneumatic 
services and controls. 

The facility is located at: 

4600 SE Harney Drive 
Portland,OR 97206 

EXHIBIT E 
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Tecflnical Information 

Application No. 23 8 9 
Page 2 

The facility is an elementary neutralization unit that combines waste acids with spent caustic 
solutions generated on-site, eliminating two hazardous waste streams by removing the corrosive 
characteristic of the wastes. The facility treats over 700.000 gallons of waste acid and 100,000 
gallons of spent caustic per year. Non-hazardous liquid effluents are discharged to the publicly 
owned treatment works (POTW) and solid wastes are land-filled as non-hazardous waste. Before 
installation of the facility, waste acids were neutralized with purchased caustic, and the spent caustic 
was shipped to Chemical Waste Management in Arlington as hazardous waste." 

Background . 
A pollution control facility must be in compliance with state and federal hazardous waste regulations 
before a tax credit may be granted. PCC's original application described two operations at the facility 
which raised issues under the hazardous waste regulations. 

1. Some of the spent caustics generated off-site and subsequently being used to neutralize the acids -
at the facility were "likely" to be hazardous because of their heavy metal content. Therefore. an 
elementary neutralization unit (ENU) that used this waste would have been illeg<ll under RCRA. 

< 
'\. 

The basis of the tax for the tax .credit was the use of spent caustic materials in lieu of commercia1 . ~ 
caustic to neutralize spent acid. If PCC stopped using the "alleged" heavy metal laden spent 
caustic waste stream to neutralize acid; then PCC would need to amend their application to 
reflect the change. At the time DEQ was under the impression that PCC had indeed stopped 
using the metal-bearing caustic; therefore, an amendmc;nt was necessary. 

2. If the chemical milling of the finished parts was performed to dimension the parts, that 
constituted "electroplating." In this case, the sludge produced from neutralizing the milling acids 
would have been an F006 listed hazardous waste. The Commission would have to deny the tax 
credit under this circumstance because PCC'would have been illegally disposing of F006 
hazardous waste in a solid waste landfill. However, ifthe milling was done exclusively to clean 
the surface of the parts then the sludge generated would not be designated F006 and the facility 
would most likely be approved. 

The technical evaluatiop to determine whether or not the chemical milling process was by 
definition "electroplating" was extremely difficult as evidenced by the chronology of the project 
attached to this report. The conclusion of the evaluation was that the material was not a 
F006 hazardous waste. The metals levels in the sludge were below hazardous waste and 
Land Disposal Restriction levels. -
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Page 3 

Eligibility 

The sole purpose of this new installation is to 
ORS 468.155 

(l)(a) 
ORS 468.155 

(l)(b)(B) 
eliminate a substantial quantity of hazardous waste as defined in ORS 466.005. 

Timeliness of Application 

Application Received 

The Department determined that delays 
in submitting a complete application 
were beyond the control of the 
applicant and has waived statutory 
deadlines for filing a complete 
application witi).in two years of 
substantial completion of the facility. 
See the attached chronology. 

Application Substantially Complete 
Construction Started 
Construction Completed 
Facility Placed into Operation 

Facility Cost 
Facility Cost 

Salvage Value ·. 
Government Grants 
Other Tax Credits 
Insignificant Contribution (ORS 468.155(2)(d) 

temporary fencing, replacement parts, 
spare filters, pump maintenance, and some 
equipment for a fluoride treatment system 

Ineligible Costs 
Eligible Facility Cost 

$ 947,586 
$ 

'$ 

$ 

-$ 9,909 

$937,677 

Price Waterhouse provided the independent auditor's report provided with the application. 
Coopers and Lybrand, LLP, provided the certified public accountant's statement on the 
Department's behalf. 

12/27/90 
9/15/97 

9/1195 
12/31188 
12/31188 
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Facility Cost Allocable to Pollution Control 
According to ORS.190 (1), the facility cost exceeds $50,000 and therefore, the following factors 
were used to determine the percentage of the facility cost allocable to pollution control. 

Factor 
ORS 468.l 90(l)(a) Salable or Usable 
Commodity 
ORS 468.190(1 )(b) Return on 
Investment 

ORS 468.190(l)(c) Alternative 
Methods 
ORS 468.190(l)(d) Savings or 
Increase in Costs 

ORS 468. l 90(l)(e) Other Relevant 
Factors 

Applied to This Facility 
The facility does not recover or convert waste products 
into a salable or usable commodity. 
The useful life of the facility used for the return on 
investment consideration is 26 years. The average 
annual cash flow is $54,338 which results from the 
decreased cost of disposal and chemical purchases 
(e.g., new caustic purchases are reduced, and spent 
caustic disposal fees are eliminated) less operating cost 
of the facility. 'This cash flow amount was determined 
by deducting from the applicant's claimed operating 
costs an amount equal to 19 hours of labor per week. 
This labor is associated with operation of the fluoride 
treatment system, a connected but ineligible· system. 
The applicant agreed to this reduction in facility 
operating costs.· Dividing the average annual cash flow 
into the cost of the facility gives a return on investment 
factor of 17 .26. Using Table 1 of OAR 340-16-30 for 
a useful life of 26 years gives an annual return on 
investment of 3.25%. As a result, the percent allocable 
is 55%. 

No alternative investigated. 

There is an average· of $488,060 per year savings from 
the facility due to the avoided costs associated with 
purchasing caustic to neutralize the waste acid and 
paying for disposal of the spent caustic. After 
deducting the labor costs to operate the fluoride system, 
the average annual cost of maintaining and operating 
the facility is $433, 722. 
No other relevant factors. 

Considering these factors, the percentage allocable to pollution control is 55%. 
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Compliance 

Application No. 2389 
Page 5 

The•facility is in compliance with Department roles and statutes and with EQC orders. 

Reviewers: SJO Consulting Engineers, Inc., Michael T. Gordon 
Dave SlLouis, DEQ 
Gary Calaba, DEQ 
Coopers and Lybrand, LLP 
Maggie Vandehey 

Chronology 

f"Ti7joh9·s1 .. ··rJ>cc-s-tii;~lt5"N;;tTC"~·-;;7rntent""tocii'ii"5t-r~;;1· .. :-·--·· .. ~··-.. ··-··--· .. --·-·--.. ······-·-·-······· .. · .. ·:.:::··········-·····-··--····1 
:.. ... - ........................ _,,: ••• ;...._,,, ........... _ ..... ----·-··-···-~·-··--···-·-· .. -······-·· ................................................. _ ........... _, __ ,,, ............................................ ! i 12131/1988 i Facility complete and placed into operation: -.' - ! r·Tili7h9·9·ii"·-To'Ecfr-;cei"ves"ijipTicatiori·:····-··--·· .. ·-·-·········· ................... _ ............................................... -.............................................. i 
................................... : ..................................... .-..... - ............ ,_,_ ........... _ .. ___ .. ,,_, ............ ,. ___ , ............... --·-··-·-···· .. ·-·······---···-······ .. ··"'·········· .. -···: 
i 01/18/1991 ! DEQ requests additional information. i 
................. ·--·----·-··-· .. ···-····-···----·· .. ·-·····--···-·-·····-.................................................... - .......................................................................................... 1 i 05/06/1991 i PCC submits additional information. . ! 
L~~?!:~!.~2.?J:~:I!'.£~~~~~(!~~~~i~I~~~~~!.~~;=:~:~~::::::~:==:~:==::~::~:~::::::~:=~::~:~~=:~~:~:::~=~:::~::=:::::=:~.::~:::::::::::::J 
j 09127/1991 l DEQ notifies PCC that they have suspended processing the application because of the i 
! i water designation issues. ! 
I•••-•••••-.. •··--· .. ·--·.; ......... ,,.,,_, .. ,., .............. , ...... - .............. _ .. _, .. , ............ ,.,,,,., .. ,,, .... ,,,, .. ,,,,,,.,,,,,,,,,,_,,,,,,,,.,, ... , •• _, .... ,,,,,., .... ,,,_,,,_ .... ,,_,.,.-, ... ,, ......... ,,,,,.! 

! 09/18/1992 i EQA Region I 0 staff meets with DEQ Director and staff. EPA transfers hazardous waste l 
. ' I ' i I enforcement responsibilities to DEQ for violations discovered during EPA's multimedia ! 
j I inspection of PCC. EPA's position on F006 is that the waste stream must be properly ! 
( j managed at a Subtitle C hazardous waste facility and not disposed in a solid waste landfill. ! 
i i It is clear that EPA expects this resolution as part of the enforcement settlement. i 
1 ........................................... _ .............. _ ....................... _,,,, ................ - .... - ........... - ............ - .................. _ ..... - .......................................................................... j i 10/26/1992 i EPA determines that PCC does chemical milling therefore, the sludge generated from the i 
! l neutralization process are F006. EPA provides the SAIC. report and background ·I 
! 1 documents on F006 1 isting. DEQ contemplates designating the sludge F006. i •··---··-·--·-··-··· .. ··········-· .. -·-··-.. ··-.. ·---·---.. ·•··· .. ··--·-·--···-·-·-·--·""·····-··-"---· .. ·-----· .. ··"·-···· .. -·--······-· ........................................... . j 06/21/1993 i PCC asserts that the materials treated.in the ENU is spent acid and the sludge generated l 
! \ from treating the acid cannot carry the F006 designation because· F006 can only be ! 
L-.. -·--··--·-··--L!!!:.~~!~.~.!~~~-~~~-~~-~~~=~~~:. ____ ........ -............. :.. ... _ ... _____ ; ........ -.. ~ ...................................... -.. ...i 
J 07/14/1993 ! DEQ staff discusses among themselves that the F006 designation be applied but concludes j 
! ! that the sludge may be disposed of in a landfill if it meets LDR limits. l 
t ......................... - ..................... ·--··-·--.. ···--·--·---···· .. ---·-··-.. --.. -· .. ····-·--·-··-··-·--.......... - ............. - ........ - ................................. 1 ! 08/31/1993 DEQ writes EPA region 10 that DEQ does not interpret the F006 wastes code as an ! 
i appropriate waste code for facilities that conduct chemical milling and etching to further l 
i dimension products to near or final dimensions. DEQ proposes wastes be regulated on the ! 
.l basis of constituents present. DEQ suggests that PCC submit the tax credit application i 
i as a water quality application ifthe sludge is non-hazardous wastes and are treated in an i . I , 
L ................................. E:~.!:!.: .... ·---··-·---········--···-·-··--·--·---·-·:·-·--·-·-·---··--.. ··-·--··· ............... -..................... ; ....................... _) 
\ 11/02/1993 i PCC meets with DEQ on hazardous ~aste issues focusing on F006 issues. EPA has not \ 
! j responded to DEQ's 8/31/1993 correspondence. j r··--······-·-....... _ ...... ·--··---··-·-·· .. ----.. - ........... - ... -.--.................... - .. --··-·-·----·----····-·-· ............................... _ .................. - ...... , 
I 01/14/1994 i DEQ verbally advises PCC to update their application. i ; .. ·-···----------....... .;. .... _ ................................... _ .... _. ___ .... ., ........... _ ... - ................. _ .. _ .............................. _ ............... - ... - ............................... i 
! 01/18/1994 ! EPA responds to DEQ's correspondence dated 8/31/1993. EPA disagrees with DEQ's ; 
!.. .... _ .............. - ........ .!. .......... --····-··-·-·· .. ···-·---........... _ ....... _ ........ ---·--·--··-.. -·_ ... _ ... _ .. ____ ,, ___ ,.,,. .................................................. _ •• 1 
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······-··· .. ••• ....... - ..................... __ ,., .............................................................................................................. - ............... 1.-................................ , ___ ,,, ........ - • -

l · j redefinition of the scope of the F006 listing and will continue to consider sludge from ........ i 
I ' i chemical etching and milling to be F006 hazardous waste until it is de-listed or the federal ! 
I I rules are changed. l 

. !-.. ·-·····-····-·-·-····· .. i··-·-............. - .............. - ................................................ --...................................... _ ............................................................................. : 
i 03/10/1994 l DEQ notifies PCC ofEPA's.1/-18/94 response. DEQ includes a discussion that generators i 
i I need to consider F006 in making waste determinations and demonstrations to DEQ on a ! I \ case-by-case ba~is if an F006 li~t.ing is. not war~anted for a particular -.yaste-stream. DEQ l 
, I suggests they will take that pos1t1on with EPA 1f necessary. i 
~---···-····-···········--·-~---·-····-·-.. ······-·-·----···-···--.................. _ .................. _,_,.,_., ........ -...... -........ __ ................ _ ...... -.................................................. . i 03114/1994 I DEQ visits PCC and recommends they amend their application in light of new information i 
. ' ' l i regarding the type of caustics being used in the neutralization process. ! 
~ .................... - ..... , .... J,_,, .................... - ......... ,.., .. _,,,_,. ...................... --.................. , ......... , .... - ................. _ ..... ,_, ....... --.. ··-·---·· .. ··-···-""'""""""""""•I i 04/05/1994 j DEQ send PCC's attorney the SAIC report and other background materials on EPA's F006 i 
L.. .... -................. -.. L.~~.~.:!:P.E~~-~!.~.~:-.... -... -.................. _ ............ -............... --.--.. -... -........... ___ .............. _ ................ -........ - .... -.. ...i 
! 06/20/1994 i DEQ writes a follow-up tO their 4/5/94 visit suggesting that PCC update their application i 
I I . · - I i I since some processes had changed._ · . - i , ............ _ ........ ____ ....................... -.................. _ ... ,,_ ........... _ ........... _ ... _ ... , ................................................ ,_,_ ....... _______ ,,, ................................ _ ......... , 
i 07/26/1994 ! PCC's attorney submits documentation describing why F006 standards and that the j 
I ! argument that the process is chemical milling for the purpose of dimensioning parts are l 
! inappropriate for PCC. The attorney suggests that DEQ has committed to counter EPA's i 
! position when appropriate. He provides analysis that the sole purpose of the acid dipping j 
j is cleaning or removal of a brittle surface layer on the parts - not dimensioning. The \ 
i attorney states that PCC has provided exhaustive information to EPA demonstrating it l 
J does not acid dip parts for the purpose of dimensioning. j 
pi772"6Tl994 ........ ?.cc·y::;:i1e-5-i:Ci't11·;;·oirecior~oroE:o·a·e-s-~i:rii·i;;&-:;ii'99T-.;:j;;e11;;-g--;;;;;r1:iie-iiTrfic·liiiTes .. _ ....... _.: ____ , 
! associated with EPA 's contention that the sludge is a F006 listed hazardous_ waste. PCC \ 
! asserts that DEQ agreed that the F006 listing should be applied in an environmentally l 

~ ! sensitive manner and should not apply to benign waste such as PCC's waste. They state 1 
j that EPA's interpretation-would require an F006 designation be applied to all sludge from ! 
\ non-metal forming chemical milling and etching unless EPA were to 1.imit it to metal i 
i I forming only. SIC code analysis would apply F006 in a similarly broad manner, but F006. ! 
i \ does not apply to primary metals industry (SIC 3400). Chemical milling and etching is not i 
! j relevant in this interpretation. . i 
I I ! 
! j They state the "plain reading" of broad language of the listing would exclude chemical ! 
j l milling and etching when conducted outside an electroplating operation where electricity ! 
\ ! is used. In summation, EPA 's interpretation has many holes in it - it is too broad, ! 

l. .............. _, __ ..... J .. ~.::~.~.'.'.~.~:.t-i~~:::~-=~~:: .. ::::~ .. :-~_::..~:~:.~~~~~=:~~~:~~ .. ____ ........... _ .. __ , ................. -...... ...1 
07/26/1994 j PCC's attorney responds to DEQ's 6120/94 letter. Attorney claims DEQ is asking the ! 

! applicant to choose between ! 
I) the sludge being F006 listed hazardous waste and therefore in violation of \ 

hazardous waste rules or j 
2) the sludge is not a hazardous waste and is therefore not eligible for a \ 

hazardous waste tax credit. \ 
He claims PCC does not generate F006 and that if DEQ agrees, then PCC would be in \ 
compliance with all rules. He states that the sludge is not relevant to the tax credit ! 

---·---............. ! .... ·-··-·-·--· .. ·-·--··---·---..... - ....... ___ .. ,,_ .. , ... _____ .. __ .. __ , __ ................ - .. _ ........... - ..... - ........... - ............. _ ............. .. 
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i° ...................... --·--·r~pp.iicatlon .. because.the.goai"°ofthe .. ENiJTs.io.re~"ii"er-a-corrosTve-sireamnon:ii·azardous: ............ ! 
i ' i DEQ's failure to act on the application has prejudiced PCC financially. j 
l""o37ii"6Tf99·s-· .. r?·c:c:··;u·i>ITiii5.iiiiaT)-""iiC:S.TCiiiiii ... l~-Ti"""iiib"Ci·ra:1a·iY·r;;r;c;rt5~-i5"EocCiiiC:.ili.iles·1ii·ii1·iiie-···· ......................... : 
I ! constituents of concern in the sludge appear to be below LOR standards but DEQ staff is I 
i i still not convinced that the process is not chemical milling. i 
1 ..... - ............ _ .. ,,.,_,,_,, • ..,. .... - ............................................................................ - ............................................................................ _ ................. _.,, .................... : 

! I 0/09/1995 i DEQ advises PCC that the Department has determined that the milling process is not for ! 
i i the purpose of dimensioning parts and that the sludge produced from neutralization the ! 
! \ spent milling acid does not carry the F006 listing designation. I ................................................ -..................... ---·-·-.. ·-·-··· .. ··----·-·-·--·-···-· .. ···-······---·· .. -····-·-·· .. ···-................................................................. , ! 02118/1996 i DEQ verbally advises PCC to update its application. · ! 
r·o37i2i 19•i6-·:r·i5E:cf"Wrfie5.P"cc-a-.;·;rieCiiie5i5.tliiii.iiieY".liilCiaie"tiieri:a.iiiiTiciiiio"ii·:··--·· .................. _ ................................ i 
1 ................ - ............ ...: .......................... ____ ......... _ ................ - .......... -. .... _,, .. ________ ... __. •• _ ................ - ............. _._ ......... - ............................................. : 

i 05/28/1996 ! PCC submits an amended tax credit application. · i 
i"liii22Ti""996···-rtax .. creC!Tt-a55iiiiecfiasl'c5cCii15~Ttiilg.E"iiiiiiieer"S .. riii-".~evie:W·:· .................. : .................... -.............................. i 
'··-···--··-··· ................ , .......... _._ .. •---·········---.. ······-··-·-··--.. --···-.. ··-· .. ·-····· ...................... --·····-·· .. ····-······-.............. _ ......... -.. ~ ..................................... : ! 11/19/1996 l SJO writes requesting additional information. · ! ....................... ·-······-···· .. ····-···· ...................... ·--··-·· .. ·-·-···-· ...... _. ______ ............... _ ................................................. -···-···-·· .. ·· .. ·-·· ................................ , i 4/30/1997 j PCC provides additional information to SJO. i ........................... ------· .. ···--····-···-··--···-·--········--· .. -·--·-···· .. ·-···---.. ··--··-····-·-·-··-·-· .. ·····-·-.. ·-····· ............................... , ........................ -....... . 
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Application TC-4564 

STATE OF OREGON 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 
( 

B & ·C Leasing, Inc. 
P 0 Box 14788 
Portland, Oregon 97214 

The applicant Is a leasing company Which has common ownership with a solid waste collection 
company, Trashco, and a waste cooking oil and grease collection company, Oregon Olis, Inc.\ 

2. Descrjpt!on gf Facmty 

3. 

The facility consists of the following equipment: 1993 International truck, Model 9200, serial # 
2hsfma656pco71448; Lely-pac 3500 gallon tank, serial# 93,2175-1387; 1995 lnternaticinal 
truck, Model 8300, serial #_ 1 hskdpr7rh591894; 1993 26 foot WABO trailer, serial # 
1b9102d0gp1310010; and, grease collection containers with no serial numbers. 

Claimed equipment costs are listed below: 

1993 International truck and Lely-pac tank 
1995 International truck and 1993 WABO trailer 
Grease collection containers 
Total cost 

$ 84,500 
65,850 
45.730 

$196,080 

The actual cost of the facility was certified by an independent public accountant . 

frocedyral Requj,.ements 

The facility Is governed by ORS 468.150 - 468.190 and by OAR Chapter 340, Division 16. 

The facility met all statutory deadlines In that:· 

a. The components were purchased between December 11, 1993 and October 31 1995. 
b. The final elements of the facility were placed Into operation on October 31, 1995. 
c. The application for tax credit was submitted to the Department on December 7, 1995, 

within two years of substantial completion of the facility. 
d. The application was filed complete on October 3, 1996 

4. Eya!uptjgn gf App!!cat!gn 

a. The sole purpose of the facility is to provide collection of waste cooking oll and grease 
for recycling. This recycling collection service is a part of a material recovery process 
which obtains useful resources from material that would otherwise be solid waste, 
pursuant to Oregon Administrative Rule 34CH 6-025(1 )(b) and (2)(d). 

b. Eligible Cost Findings 

EXHIBIT___f; 
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In determining the percent of the pollution control facility cost allocable to pollution 
control, the following factors from ORS 468.190 have been considered arid analyzed as 
indicated: 

1 l The extent to which the facility is used to recover and convert waste products 
Into a salable gr usable cgmmodity. 

The facility is used 100% of the time for collection of oil and grease, a material . 
recovery process. 

21 The estimated annual percent return go the investment ln the facmtv. 

Al The Applicant originally claimed a facility cost of $248,230. This cost 
has been adjusted to remove all Ineligible equipment and costs a·nd the 
adjusted cost is $196,080. · 

Bl Annual Percentage Return on Investment 

The applicant has calculate the average annual cash flow for this 
recycling equipment as the cash flow resulting from the lease of this 
equipment to the company that operates the equipment, Oregon· Oils. 
The average annual cash flow Is $ 2,433. The useful life of the 
equipment is as 10 years. The annual percentage return on investment is 
0.13%. 

The portion of the adjusted cost of the facility properly allocable to pollution control as 
cletermined by using these factors Is 97 % . 

5. Summation 

a. The facility was constructed In accorc;\ance with all regulatory deadlines. 

b. The facility ls ellglble for tax credit certification In that the sole purpose the trucks is 
collection and recycling of waste oil and grease. 

c. The facility compiles with DEO statutes and permit conditions. 

d. The portion of the facility cost that is properly allocable to pollution control ls 97% 

ij. Djmctgr's Becgmmendatjon 

Based upon the findings, It Is recommended that Pollution Control Facility tax credit certificate 
bearing the cost of $196,080 with 97% allocable to pollution control be Issues for the facility 
claimed in Tax Credit Application TC-4564. 

William R. Bree 
TAX\TC4564RR.STA 
(5031 229-6046 
October 3, 1996 

EXHIBlt C 
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Application No.T-4478 

. State of Oregon 
Depaxtment of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 

1. Applicant 

2. 

Sabroso Company 
690 S. Grape Street 
Medford, OR 97501 

The applicant owns and operates a fruit processing plant in 
Medford, Oregon. 

Application was made for tax credit for a water pollution 
control facility. 

Description of Facility 

The facility consists of a 15. Hp pump, a 750 gallon storage 
tank, filters, electrical controls and associated plumbing 
system. 

Claimed Facility Cost: $23,519 
(Accountant's Certification was provided). 

3. Procedural Requirements 

The facility is governed by ORS 468.150 through 468.190 and 
by OAR Chapter 340, Division 16. 

The facility met the statutory deadline in that installation 
of the facility was substantially completed on June 29, 1995 
and the application for certification was found to be 
complete on July 13, 1995, within 2 years of substantial 
completion of the facility. 

4. Evaluation of Application 

a. The facility is eligible because the sole purpose of 
the facility is to reduce a substantial quantity of 
water pollution. This reduction is accomplished by the 
use of treatment works for industrial waste as defined 
in ORS 4683.005. 

One of the processes of fruit concentrate manufacturins 
is the removal of water by heat and vacuum. Air 
ejectors are used to create this vacuum. Air ejectors 
create a vacuum by placing steam into a vessel and 

EXHIBIT. € 
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' aspirating fresh water into the vessel. The vacuum is 
created by a coml:Sination of the aspiration effect and 
the condensing steam. The water an4 condensed steam 
had previously been discharged into the city sewer. 

The collection and filtration system allows the reuse 
of the wastewater and condensed water as fruit 
washwater. This reduces the amount of wastewater 
discharged to the city sewer by about 100,000 gallons 
per day. 

b. Eligible Cost Findings 

In determining the percent of the pollution control 
facility cost allocable to pollution control, the 
following factors from ORS 468.190 have been considered 
and analyzed as indicated: 

1) The extent to which the facility is used to 
recover and convert waste products into a salable 
or usable commodity. 

.... · 

Wastewater generated from. the e.jectors are 
collected and reuse as fruit washwater. This (-
resulted in· a decrease of fresh water usage of ''-··· 
100,000 gallons per day. This is equivalent to an 
operational cost savings of $95 per day or $15,865 
per year. 

2) The estimated annual percent return on the 
investment in th_e facility 

The percent return on investment for this facility 
is 0.50%, which would result in a percentage 
factor that is allocable to pollution control of 
B9!ir. However, under the revised statutes f.acility 
claims that do not exceed $50,000 ·are exempt from. 
the customary return on investment methodology if 
they are used 100% of the time for pollution 
control purposes. 

3 l The alternative methods,. equipment and costs for 
achieving the same pollution control objective. 

4) 

The applicant did not consider other alternatives; 
however, this is an acceptable cost-effective 
approach to wastewater pollution .cont-rol.. 

Any related savings or increase in costs which 
occur or may occur as a result of the installation 
of the facility. 

EXHIBlt c -
PAGE // -



Application-No. T-4478 
Page 3 

• 
The installation of the facility resulted in a 
savings of fresh water usage of about 100,000 
gallons per day and also a decrease of wastewater 
discharge to the City of Medford sanitary sewer. 

5. Summation 

a. The facility was constructed in accordance with all 
regulatory deadlines. 

b. The facility is eligible for t·ax credit certification 
in that the so.le purpose of the facility is to reduce a 
substantial quantity of water polluti_on and . 
accomplishes this purpose by use of treatment works for 
industrial waste as defined in ORS 468.B.005. 

c. The facility complies with DEQ statutes and rules. 

d. Then portion of the facility cost that is properly 
allocable to pollution control is 100%. 

6. Director's Recommendation 

Based upon these findings, it is recommended that a 
Pollution Control Facility Certificate bearing the. cost of 
$23,519 with 100% allocated to pollution control, be issued 
for the facility claimed in Tax Credit Application No. 
T-4478. 

Jonathan Gasik: 
(503) 776-6010 x 230 
October 17, 1995 

WQTCSR-1/95 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

WORK SESSION ON: 

Portland General Electric 
Company's independent spent fuel 
storage installation at the 
Trojan Nuclear Power Plant. 

TRANSCRIPT OF PROCEEDING~ 

November 18, 1999 

BEFORE: 

COMMISSIONERS 

MELINDA EDEN, Chair 
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MARK REEVE 
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disposal site.at Hanford. 

In '96, the NRC and the Oregon Energy Facility Siting 

Council approved the Trojan decommissioning of the plant. 

This year, PGE removed the reactor vessel to the disposal 

site at Hanford. Currently PGE is preparing the Trojan site 

for unrestricted use. Unrestricted use means that the 

property could be used for other industrial or recreational 

purposes. Finally, during the first quarter of the next 

century, the spent nuclear fuel will be moved to a yet 

unknown federal repository. 

In a minute, I'll discuss the scope of the 

preliminary application with you. I'll also discussion 

questions that the staff will have to answer before we 

complete the review. At this time, Dave Stewart-Smith will 

provide information regarding the independent spent fuel 

storage installation, dry storage versus wet storage, air or 

water contaminants, decommissioning of Trojan, and the 

federal repository. 

MR. STEWART-SMITH: Thank you, Madam Chair. For the 

record, my name is David Stewart-Smith, Secretary to the 

Oregon Energy Facility Siting Council. I'm pleased to be 

here today. I have some brief prepared notes that I will go 

over, and I would encourage the Commission to interrupt me 

at any time, in case I get a bit too oblique or I say 

something that needs to be clarified. 
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1 As Maggie mentioned the Trojan plant closed its 

2 commercial operations in 1993. Under the rules of the U.S. 

3 Nuclear Regulatory Commission they had -- first choice they 

4 had to make was whether or not they would put the plant into 

5 long-term storage and allow much of the radioactivity to 

6 decay, and the Nuclear Regulatory Commission refers to that 

7 option as Safe Store. Or whether they should decommission 

8 the plant in the near term, and they refer to that option as 

9 Decom. 

10 Portland General Electric made the case to the NRC 

11 and to the Energy Facility Siting Council that, given the 

12 specifics in their situation, that immediate dismantlement 

13 was an appropriate option. The. regulatory agencies agreed, 

14 and shortly thereafter PGE began preparations for 

15 decommissioning the plant. 

16 They are well over halfway done with decommissioning 

17 at this point, having sent five large components, the· -- the 

18 four steam generators and a pressurizer tank, off for 

19 disposal at our regional disposal site in 1995. And having 

20 sent the reactor vessel itself, without the spent fuel in 

21 it, to our regional low level waste disposal site in August 

22 of this year. 

23 About 10 percent of the nonspent fuel radioactivity 

24 was disposed of with the large components: the steam 

25 generators and the pressurizer, something less than 10 
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percent. And about 90 percent of the nonspent fuel 

radioactivity was disposed of with the reactor vessel. The 

balance of the contamination on the Trojan site is in the 

form of contaminated concrete, piping, tanks, storage and 

radioactive waste treatment systems and similar pieces of 

equipment. 

Once the site is decontaminated, the site can be 

released, as Maggie mentioned, for unrestricted use. It 

doesn't mean that all of the buildings will be gone. It 

means that what is left will not need to be restricted for 

reasons of radiation safety. 

8 

The process of site release is a -- is a complex and 

detailed one. PGE has broken some new ground in this area, 

being the first large commercial power plant to undergo 

decommissioning. There have been several of them a number 

of years older that that have undergone decommissioning,· but 

this was a very different kind of decommissioning because of 

the size of the facility, and they will use many different 

measurements throughout the site and a sophisticated 

compute~ model to determine the pqtential pathway exposures 

to the public once the site is unrestricted. And based on 

their measurements and on the computer modeling, the 

company, along with the regulatory agencies will decide when 

the site is ready for unrestricted release. 

Maggie also asked me to talk about the difference 
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between storing spent nuclear fuel in the spent fuel pool, 

as it is today, and storing it in dry spent fuel casks. Let 

me explain those a little bit. Since the plant began 

commercial operation, spent nuclear fuel which comes out of 

the plant 

for about 

an individual fuel bundle stays in the reactor 

in Trojan's case for about three years. Every 

year they had an annual refueling outage at which time about 

a third of the reactor core was removed, having spent three 

years in the reactor, and placed in the spent fuel pool. 

The spent fuel pool is a water cooling system. It 

has about eight-foot thick foundation built on basaltic 

bedrock. The plant itself is built on a bedrock outcropping 

next to the Columbia River. It's got about five-foot thick 

concrete walls. It maintains about 20 feet of water over 

at ·all times over the top of the spent fuel. The water 

provides not only cooling capacity, because, as these spent 

fuel bundles come out of the reactor, their degree of 

radioactivity is high enough that they generate a great deal 

of heat, but it also provides for the shielding. You can 

walk up to the edge of the spent fuel pool, look down 

through ultra-pure water that is a boric acid solution, and 

you can see the top of the spent fuel bundles and the racks 

that hold them. 

The spent fuel pool has active pumping cooling and 

purification systems. That's the main -- other than the 
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difference between wet and dry -- that's the main difference 

between storing spent fuel and spent fuel pool -- I'm going 

to trip over that phrase, I know I am -- and storing it in 

dry concrete casks. The spent fuel pool relies on active 

cooling and maintenance in order to maintain its 

capabilities. Once the spent fuel is welded into stainless 

steel cylinders and placed inside concrete silos or concrete 

casks, it's basically a passive protective and cooling 

system. 

Water is a better heat transfer medium than air 

convection, and as long as the fuel is less than five years 

out of the reactor, it must be cooled with water. 'All of 

the spent fuel at Trojan is greater than five years out o~ 

the reactor, having been closed in 1993. So this an 

appropriate spent fuel storage medium for fuel of this age. 

The dry casks are massive structures. They provide 

not only radiation shielding capability with about 21 inches 

of concrete., high-density concrete as part of the concrete 

cask, but they provide for a very robust structurally sound 

storage medium. These concrete casks are placed on a 

concrete pad that's about 18 inches thick, and, as I recall 

seeing it before the concrete was poured, I think it has as 

much rebar in it as it has concrete. And this system is 

designed with enough mass and enough structural stability to 

withstand any credible earthquake. 
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1 The spent fuel pool was also designed to withstand an 

2 earthquake, but being open at the top, it was certainly less 

3 contained, if you will, than a dry concrete cask system. 

4 I want to talk a little bit about air and water 

5 pathways of release of radioactive materials. A spent fuel 

6 pool is open to the environment. As I mentioned, you can 

7 walk up to the edge of it and you can look through the water 

8 and you can see the tops of the spent fuel assemblies. And 

9 it's housed in an industrial building. There are, because 

10 of -- because of the nature of spent nuclear fuel, the 

11 temperatures and pressures inherent in a commercial nuclear 

12 reactor are such that on the order of one half to one 

13 percent of the spent- fuel pins that make up a fuel assembly 

14 that are sealed when the fuel assembly goes into the reactor 

15 become unsealed. That provides a small but a measurable 

16 pathway for radioactive materials to be released into the 

17 water of the spent fuel pool, hence-the radioactive waste 

18 treatment· systems that are built into that storage material. 

19 COMMISSIONER REEVE: Excuse me. Did you pens? 

20 

21 

22 

MR. STEWART-SMITH: Pins. 

COMMISSIONER REEVE: Pins. 

MR. STEWART-SMITH: They're called pins. Each fuel 

23 assembly contains 144 pins that are about a centimeter in 

24 diameter and about 12 feet long, making up a fuel assembly. 

25 held together with brackets. But for a commercial nuclear 
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reactor, the need to maximize surface area to transfer the 

heat from the fuel to the water surrounding it means you 

need a lot of small pins rather than one large fuel rod. 

You'll often hear people talk about nuclear fuel rods. 

l2 

Well, the actual fuel assemblies for a commercial reactor 

are a l2 by l2 array of about one-centimeter diameter zircon 

tubes excuse me, zirconium alloy tubes filled with 

ceramic uranium fuel. 

COMMISSIONER REEVE: Okay, so there -- you said some 

percentage of them -- of those -- are those the little tubes 

that actually 

MR. STEWART-SMITH: The tubes. Correct. 

COMMISSIONER REEVE: Some percentage leak or --

MR. STEWART-SMITH: One or something less than one 

percent. They're sealed at each end. They're -- they're 

spring loaded at each end to keep the fuel pellets 

themselves held together and held in place, but in fact the 

seals at the ends of some small percentage of them become 

unsealed because of -- because of the conditions inherent in 

the core of a commercial reactor. 

COMMISSIONER REEVE: Now, if that happens, what -

what is it that escapes? Is it actual physically the fuel 

or is it radiation or what 

MR. STEWART-SMITH: It.'s not the pellets themselves. 

And certainly there's a great deal of radiation that can 
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escape from the fuel pins, radiation being either high 

energy photons or particulate alpha particles, beta 

particles, different kinds of radiation. Some of that can 

escape from the fuel assemblies themselves. 

13 

What I'm talking about is a small amount of fission 

products. These are the -- usually radioactive isotopes 

left over from an individual atom or, in this case, 

countless individual atoms of uranium undergoing nuclear 

fission, becoming two smaller atoms. Some of those are 

gaseous in nature: Isotopes of krypton and xenon. Many of 

them -- most of them are not, but in any case, once the seal 

in the end of one of those spent fuel pools begins to leak, 

the annular space around -- between the zirconium tubing and 

the fuel pellets themselves can become filled with water, 

become contaminated, and a small amount of it can leak out 

through the leak in the seal at the end of the tube. 

COMMISSIONER REEVE: Now, during this act that you 

described -·- the current storage is kind of an active system 

in terms of the water being filtered and whatnot. Is there 

a system that actually is able to remove that from the 

water 

MR. STEWART-SMITH: Yes. 

COMMISSIONER REEVE: -- as it circulates? 

MR. STEWART-SMITH: Yes. There are radioactive waste 

treatment systems that remove the contamination that is 
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dissolved in the water; also remove the excess heat from 

that water and transfer it to another system, another 

industrial heat removal system (indiscernible) in the plant. 

So those isotopes can be removed. There are, 

however, as I mentioned, some small amount of those isotopes 

that are gaseous in nature, and once they're released into 

that cooling water, the spent fuel pool may become airborne 

in the gaseous space above the spent fuel pool itself. 

So there is a pathway, however, vanishingly small it 

might be. During normal storage of spent fuel for a small 

amount of radioactive material to be released into the 

cooling water and into the air surrounding the spent fuel 

pool all of which is tightly regulated under federal and 

state rules. 

CHAIR EDEN: Excuse me, but that creates -- taking 

the radioactivity out of the water in the pool then creates 

another repository of 

MR. "STEWART-SMITH: A more --

CHAIR EDEN: -- contamination~ 

MR. STEWART-SMITH: A more concentrated low-level 

radioactive waste which is in turn disposed of at our 

regional commercial low-level radioactive waste site. 

CHAIR EDEN: So it does ultimately become low level 

through that -~ through the systems that --

MR. STEWART-SMITH: Correct. 



1 

2 

3 

4 

CHAIR EDEN: -- pull it out of the water? 

MR. · STEWART-·SMITH: Correct . 

CHAIR EDEN: In the most simple terms. 

15 

MR. STEWART-SMITH: The spent fuel itself is known as 

5 high-level radiation. 

6 CHAIR EDEN: Right. 

7 MR. STEWART-SMITH: But any resulting contamination 

8 or treatment system that works with the cooling water, any 

9 radioactive material resulting from that is -- is low level. 

10 CHAIR EDEN: Thanks. 

11 MR. STEWART-SMITH: As I -- as I mentioned there are 

12 small amounts, however vanishingly small, of radioactive 

13 material released from the spent fuel pool. In contrast, a 

14 -- a dry spent fuel storage system, the fuel has been -- has 

15 been vacuum dried and sealed inside a stainless steel 

16 container known - - you' 11 see references to it in some of 

17 .. the material Maggie has supplied you - - known as a basket_. 

18 For the life of me I don't know why they would could 

19 something a basket. But if you see that term, that's what 

20 they're talking about. 

21 The walls are about three-quarters of an inch thick 

22 stainless steel; there's a shielding and a structural lid 

23 that are -- that are more massive yet. And these are welded 

24 on so that the spent fuel becomes sealed inside this 

25 stainless steel cylinder known as a basket, and the 
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atmosphere around it, rather than being atmosphere as is 

around us, is replaced with an atmosphere of helium. The 

reason for that is that helium is a very good heat transfer 

gas, unlike nitrogen which is the bulk of the air around us. 

So the dry spent fuel storage system is sealed, and 

even if the spent fuel pool was remarkable effective at --

at isolating radioactive materials from the environment, the 

dry spent fuel storage system theoretically, at least, is 

probably more effective yet, because of the nature of it 

being a dry storage medium and being welded shut. 

In addition, under severe accident conditions, 

because the dry storage casks are sealed and massive, they 

should be able to withstand even more external forces, be . 

earthquake, be it some kind of intentional destructive 

force. The dry spent fuel storage system is probably more 

robust yet than the spent fuel pool that is in use at 

Trojan. 

Portland General Electric, let me briefly explain 

what they have proposed. Let me preface that by saying that 

this system has been.-- has been reviewed by the Nuclear 

Regulatory Commission, has been reviewed by the technical 

staff at the Oregon Office of Energy, approved by Oregon's 

Energy Facility Siting Council through a publicly accessible 

process. 
. 

The applicant in their tax credit application, I 
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believe, claimed 36 storage baskets to use within the 

con.crete casks to store spent fuel. My understanding is 

their -- their current plans are to build 34. They -- they 

needed to leave themselves a little bit of flexibility 

earlier on in the process, and the first number, some years 

ago, is 36, but I believe there will be 34 double sealed 

sealed canisters that serve a rather unique purpose in the 

American nuclear industry: They are proposed to be both 

storage baskets and transport baskets. The only difference 

will be the shielding container that the basket is put into. 

It'll be stored in these concrete casks on site until the 

material is taken possession of by the U.S. Department of 

Energy at which time the transfer system that the company 

has built on site will be used to transfer the baskets in a 

shielded condition from the storage cask into a transport 

cask that will be loaded onto a rail car -- PGE being 

fortunate to have a rail line running through the middle of 

their plant site. They have easy access to rail. -- and 

shipped to wherever the final spent nuclear fuel disposal 

site will be for the country. 

The baskets are about 15 feet tall, about five and a 

half feet in diameter. The outside of the basket is made of 

stainless steel, as I mentioned, and the internal structures 

inside the cylinder are made of high carbon steel, coated 

with a coating to prevent corrosion. 
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Each basket can store up to 24 spent fuel assemblies. 

That's the assemblies of 144 fuel pins each. And after the 

basket is loaded with the fuel assemblies, and all that 

loading happens in the spent fuel pool itself, by the way, 

so that the spent fuel can never be unshielded. It's much 

too radioactive to ever be in an unshielded condition. so 

the loading of the basket happens in the spent fuel pool. A 

shield lid and a structural lid' are welded in place. 

The applicant has also built a fuel transfer station 

and transfer cask assemblies. If they are going to 

decommission the spent fuel pool, which is their intention, 

once the independent spent fuel storage facility is 

finished, they will decommission the spent fuel pool. Tht 

have to have the ability in the unforeseen chance that there 

is a leak of one of those baskets to be able to -- or damage 

to one of the shield containers -- to be able to transfer 

that basket to an interim shield and then finally into a new 

shield. So that the transfer station and the transfer cask 

assemblies are something that the regulate~ agencies have 

insisted beyond site if the spent fuel pool will no longer 

be there, because it would serve similar purposes. 

The transfer cask and the -- and the transfer station 

will also be used when it comes time to ship the fuel off 

_site, transferring these baskets into a shipping cask. 

When the basket is removed from the transfer cask, 
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1 it's placed inside the dry spent fuel storage, the massive 

2 structure that I described before, the concrete cask, which 

3 is seventeen and a half feet tall and eleven feet in 

4 diameter. The cask is.lined with carbon steel, and the 

5 walls are 29 inches thick to provide the massive shielding 

6 necessary to contain the spent fuel. 

7 The casks will have their own temperature monitoring 

B systems because the easiest .way to determine whether or not 

9 all is well with this kind of a system is whether or not the 

10 temperature is going up. If the temperature goes up, that's 

11 some indication that the provision for natural convective 

12 cooling is somehow been interfered with, whether it's debris 

13 of some kind blowing into the vents at the bottom of the 

14 storage cask, preventing air from moving up the channels and 

15 out the top, or whatever it may be; that possibility is 

16 monitored for. 

17 When loaded, these casks weight about 145 tons. They 

18 are there's an example of a cask over here, and you'll 

19 see on one of the examples a I believe the one in the 

20 middle· has an air pallet on the bottom of it. An air pallet 

21 is essentially an inflatable heavy rubber circle open at the 

22 bottom; it's pressurized and then allows the cask to be 

23 repositioned floating on a cushion of air. Strap it to a --

24 to a truck, if you will, and move it around the site 

25 wherever they need it with the pressurized air pallets 
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inflated. It really is pretty amazing to see 100 pounds per 

square inch move 145 tons, but it works. 

Then the concrete casks are placed on the -- on the 

storage pad, 170 feet by 105 feet, for its long-term storage 

until the U.S. Government is prepared to take it. 

That's pretty much my explanation and presentation on. 

the site. And at this point, I would be happy to answer any 

questions the Commission would have. 

CHAIR EDEN: Thank you. Questions or comments from 

the Commission? Commissioner Van Vliet. 

COMMISSIONER VAN VLIET: In the very last statement, 

you said, when the U.S. Government was prepared to take it. 

MR. STEWART-SMITH: Correct . 

COMMISSIONER VAN VLIET: Is it -- have they had a 

site really ready to go to accept these now at all in the 

future? 

MR. STEWART-SMITH:· No. 

COMMISSIONER VAN VLIET: They do· not? 

MR. STEWART-SMITH: No. 

COMMISSIONER VAN VLIET: The Nevada thing still is up 

in the air? 

MR. STEWART-SMITH: It is -- the -- the U.S. 

Department of Energy is preparing an acceptance document for 

the President's signature. I don't believe that it's 

actually been signed yet, but the U.S. Department of Energy 
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has made it clear they feel there is no fatal flaw with the 

site. But the U.S. Nuclear Regulatory Commission must 

license this site, and site licensing is is some years 

off yet. I think an optimistic estimate of when that site 

might be available will be sometime after 2012, 2014. 

COMMISSIONER VAN VLIET: So to use the current Trojan 

site, what you have to do is develop a series of these to 

store for a long period of time with guarded --

MR. STEWART-SMITH: Right. 

COMMISSIONER VAN VLIET: 

security and everything? 

fence around it and 

MR. STEWART-SMITH: Yes. That is PGE's plan. They 

could have left the spent fuel in the spent fuel pool. 

That's a perfectly adequate long-term storage system, but 

because of its active components, it -- it requires 

additional staff. It is a more detailed and expensive site 

to maintain over time, and, as I mentioned the dry spent 

fuel storage facility is more massive and is sort of 

inherently passively safe. 

· COMMISSIONER VAN VLIET: The legislature in this last 

session did not do anything, right, on this issue? 

MR. STEWART-SMITH: To my knowledge there were 

other than -- other than the bill that was in to allow PGE 

to continue to recover a portion of its investment from the 

decommissioned plant; this session, I believe there were no 
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bills affecting storage of spent fuel on site. 

Current state law requires that if spent fuel is 

stored on site, it must be stored under the auspices of both 

a license issued but a Nuclear Regulatory Commission and 

site certified issued by the Oregon Energy Facility Siting 

Council, (indiscernible), and we'll be maintaining those in 

the future. 

COMMISSIONER VAN VLIET: And when the people of the 

State of Oregon voted to shut Trojan down, was there any 

provision in that at all as to the responsibility for the 

cost of the eventual decommissioning? . 

MR. STEWART-SMITH: Well, while there were three 

votes that I remember, the question of which was whether l 

not to shut down Trojan, none of them passed. And I don't 

beiieve any of them specifically dealt with the monetary 

issues. They were fairly simple measures that required the 

closure of the plant. They all were defeated by 60-40 

percentages or better. So I don't -- I can't quote you 

chapter and verse on those initiatives 

COMMISSIONER VAN VLIET: Okay. 

MR. STEWART-SMITH: but I do not believe that 

there were any financial --

COMMISSIONER VAN VLIET: That's my memory too. 

MR. STEWART-SMITH: components to those. The 

company may be able to answer that more competently than I 



23 

1 can. 

2 COMMISSIONER REEVE: What -- just one. You mentioned 

3 that there's a decommissioning plan that has been approved? 

MR. STEWART-SMITH: Correct. 4 

5 COMMISSIONER REEVE: That -- and that was approved by 

6 EFSC? 

7 MR. STEWART-SMITH: Yes. 

8 COMMISSIONER REEVE: Okay. Does the NRC review that, 

9 or is that really the State? 

10 MR. STEWART-SMITH: The NRC reviewed and approved 

11 that plan as well, although under current NRC rules that 

12 have been promulgated after that approval, the Nuclear 

13 Regulatory Commission has changed their policy so that they 

14 no longer require a plan for NRC approval. They have a set 

15 of "conditions that must be met by a utility with .a closed 

16 nuclear reactor, and they will inspect against those 

17 conditions, but they no longer, for the next plant, for 

18 example, that closes will no longer require specific 

19 approval of the decommissioning of the plant, is my 

20 understanding. 

21 COMMISSIONER REEVE: Okay, now, is the plant is 

22 the plan tied to the site certificate somehow? 

23 MR. STEWART-SMITH: Yes. The plan -- the plan 

24 recognizes the existence of both state requirements and 

25 federal requirements (indiscernible) . Most of our 
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requirements for the Trojan plant are in administrative 

rules. The site certificate itself is a one-page document 

signed by Governor McCall in 1971 and had no conditions. 

But it did require that the company comply with all future 

rules of the (indiscernible) . 

24 

COMMISSIONER REEVE: Okay. So this decommissioning 

plan, does it require this dry storage? 

MR. STEWART-SMITH: The decommissioning plan, as put 

together by the company, said they were going to do that, 

and the company has.held essentially to what they said they 

were going to do. While there is no regulatory requirement 

for a dry spent fuel storage facility, either at the state 

or the federal level, other than tying the company to the 

commitments they made, the Nuclear Regulatory Commission has 

made it very clear that their preference for a closed 

reactor is dry interim storage of spent fuel, rather than an 

active spent fuel pool storage. They have not made that a 

mandatory requirement but they've made it clear that that's 

their strong preference. 

COMMISSIONER REEVE: Okay, but in terms of the need 

for the company to meet its obligations to the Office of 

Energy, does PGE have to move forward and construct this dry 

storage facility? 

MR. STEWART-SMITH: They do today because they made 

the commitment to do it. And we will hold them to their 



1 commitment. Save for that, the Energy Facility Siting 

2 Council has no requirement for dry spent fuel storage per 

3 se. 

4 COMMISSIONER REEVE: Per se, but if they were --

5 obviously they could come. in and, with a proposal for a 

6 modification or amendment or some other type of storage, 

7 you'd have to review it --

8 

9 

MR. STEWART-SMITH: Correct. 

COMMISSIONER REEVE: but as it stands today, 

10 they've committed, and it's an enforceable commitment? 

11 

12 

MR. STEWART-SMITH: Correct. 

COMMISSIONER REEVE: Okay. And the criteria under 

13 which that plan was approved, I take it they must be -- a 

14 number of criteria, a number of factors, public interest, 

15 health and safety, all those sorts of things, including 

16 water and air pollution? 

MR. STEWART-SMITH: ·correct. 

25 

17 

18 COMMISSIONER REEVE: But not solely limited to water 

19 and air pollution? 

20 MR. STEWART-SMITH: Correct. And those are contained 

21 in Condition 26 or OAR Chapter 345, rules of the Siting 

22 Council. 

23 

24 

COMMISSIONER REEVE: Okay. 

MR. STEWART-SMITH: The Siting Council promulgated 

25 criteria by which a decommissioning plan would be reviewed 

.. 
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and approved. Then the company submitted the 

decommissioning.plan; that review was done; staff wrote a 

review of the plan and a recommendation to Council, and then 

Council did approve the decommissioning plan. By rule 

(indiscernible) . 

COMMISSIONER REEVE: Thanks. 

CHAIR EDEN: Do we have any idea, or is appropriate 

to ask at .this point, what the relative cost of the two 

systems is? Given -- given a finite date which I realize 

doesn't exist for removal -- final removal of the spent 

fuel? 

MR. STEWART-SMITH: The company's decommissi.oning 

plan does keep track of both costs of decommissioning and 

ongoing operation and maintenance costs of both the plant 

and the independent spent fuel storage installation. And it 

-~ the annual costs of maintaining the spent fuel pool are 

in that -- in that cost matrix is pegged, I believe, at 

about $10.4" million a year. The cost of maintaining the 

independent spent fuel storage installation is pegged at 

about·$3.6 million a year. So while there's a higher 

initial cost, there is some point at which the costs are 

even and -- and/or, if stored on site long enough, the cost 

of storage in the spent fuel pool would have been more 

expensive. 

CHAIR EDEN: And we as a State have no control move 
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when 

MR. STEWART-SMITH: No. 

CHAIR EDEN: -- the federal facility is going to be 

ready? 

MR. STEWART-SMITH: We do not. PGE has estimated 

that the last of their spent fuel will be off site in year 

2018. Given U.S. Department of Energy record to meeting 

their deadlines, that may be optimistic in itself. It seems 

(indiscernible). 

COMMISSIONER VAN VLIET: At the time that this fuel 

is safely stored, the value of that property now becomes 

both useable as real estate, and has it got any other 

projected uses at this current time? 

MR. STEWART-SMITH: There are certainly possible uses 

for the site. It is currently a site served with a -- an 

active water right. It's a site with a switchyard and a 500 

kilovolt power line to it. It has natural gas service on 

Highway 30 ·right outside the front gate of the plant. So 

it's a site that is situated both geographically and 

electrically, being near the major load centers of the state 

as an advantageous site for a power plant. 

The company has considered putting in natural gas 

combustion turbines on that site. They have not made the 

decision yet to do that, but I believe it's still an option 

they are holding open. It is a good site for a power plant. 
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And they certainly given the expected load growth over 

the next 20 years, in order to maintain an healthy 

electrical transmission system, they would be well served by 

having electrical resources on the west side of the Cascades 

rather than the most on the east side of the Cascades with a 

line --,long -- very long transmission lines. 

So, it's very possible that that site could be used 

in the future as a power plant again. The company has also 

offered to the Department of -- the State Department of 

Parks to delegate on the order of 500 acres of the 640 or so 

acre site as a state park which they currently maintain much 

of it as a state park and wildlife refuge. But the'y are 

going to be moving most of their equipment off the site, 

then they'll looking for somebody else to take over that 

responsibility. 

So there are possible multiple uses for the site .. 

But for the area inside the fence, it may be in the future 

redeveloped into a power plant, probably fueled by natural 

gas. 

COMMISSIONER VAN VLIET: That's interesting, because 

in the '90's -- late 'BO's and '90's all we heard from the 

legislature was the abundance of electric power in the 

Pacific Northwest power grid, and all of a sudden now we're 

hearing that there's a substantial shortage, which means the 

advocates who were trying to shut down all the nuclear 
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plants in the world at the same time you're trying to get 

rid of dams and the hydroelectric part didn't quite have the 

scenario right as to what our needs were actually going to 

be as the population increased. 

So now we're faced with the fact that we not only 

have to store this material, we no longer have the nuclear 

plant to provide the power which doesn't give us an option 

to do anything away with dams, but we'll have to bring 

additional power plants back on line. 

MR. STEWART-SMITH: That is correct. There were power 

surpluses in the Pacific Northwest in the 1980's, but they 

were fairly well gone by 1992. And given the anticipated 

restructuring of the electric industry, new power plants 

will probably come on line as closely as possible to match 

load growth rather than building large -- very, very large, 

like Trojan was an 1130 megawatt electric generating station 

-- that's twice as big -- over twice as big as any power 

plant left "in the state. Most of the plants that are being 

proposed now are either in the 260 megawatt range or the 500 

megawatt range. And they'll come on line, you know, in a 

fashion that the market dictates they can build the plant 

and begin with a profit and not any time before that. 

CHAIR EDEN: Other questions or comments? Are there 

any questions of the company representatives? 

COMMISSIONER McMAHAN: Madam Chair --
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Lansing Dusek, Manager 
Nuclear Regulatory Affairs 

Lansing "Lanny" Dusek has over 18 years of experience with nuclear power operations, 
engineering and licensing. He holds a BS in nuclear engineering and is a professional engineer 
registered in Oregon and Texas. Following college he served in the U.S. Navy as an officer 
aboard a nuclear-powered submarine where he was also qualified in nuclear weapons. His 
experience in the nuclear power utility industry includes engineering responsibility for a spent 
fuel pool cooling and cleanup system. He is currently working for PGE at Trojan, managing a 
department responsible for the licensing and regulatory compliance of the nuclear power plant 
and the independent spent fuel storage installation (ISFSI). 

Wayne Lei, Director 
Environmental Policy 

Dr. Lei has over 25 years experience with the nuclear power fuel cycle, in academic, public and 
private sectors. For the last 12 years he has worked for PGE both at Trojan in Radiation 
Protection and as Corporate Director for Environmental Policy. He holds a BA and MS in 
biological science and the PhD in Environmental Health. His doctoral research focused on the 
long-term environmental mobility of thorium and plutonium elements due to high level nuclear 
waste disposal in deep geologic repositories. Since 1986, Dr. Lei has been certified in the 
comprehensive practice of health physics by the American Board of Health Physics. 

Stephen M. Quennoz, Vice President 
Nuclear and Thermal Operations 

Stephen "Steve" Quennoz has over 31 years of experience with nuclear power operations and 
executive level management. He is a 1969 graduate of the U.S. Naval Academy, where he 
earned a BS in applied science. During his career he has added MS degrees in nuclear 
engineering, mechanical engineering, and operations management, and he is a registered 
professional engineer. He also holds an MBA in finance. Prior to joining PGE, Mr. Quennoz 
was the Plant General Manger of Arkansas Power and Light Company's ANO nuclear station 
and Plant Superintendent of Toledo Edison Company's Davis-Besse nuclear station. He also 
served in the U.S. Navy as a naval officer in the nuclear submarine program and retired with the 
rank of Captain in the U.S. Naval Reserve. He was hired by PGE in 1991 as Site Engineering 
Manager of the Trojan nuclear plant. He then served as Plant General Manager and Trojan Site 
Executive before assuming his current position in 1998, where he oversees the decommissioning 
of the Trojan nuclear plant and the operation of the Trojan independent spent fuel storage 
installation (ISFSI). He also oversees the operation and maintenance of PGE's thermal power 
plants, including the Boardman Coal Plant, Beaver Combustion Plant, Coyote Springs I & II 
Combined Cycle Plants and one in Colstrip, Montana, which is partly owned by PGE. 
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ISFSI 
Independent Spent Fuel Storage Installation 

• Needed until US 
Department of 
Energy fulfills 
agreement to take 
possession of 
spent fuel waste 

• Passive storage 
for spent fuel 
waste that is 
packaged in 
sealed containers 
ready for disposal 

-----------·- -
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ISFSI Does Not Compare 
to Spent Fuel Pool 

• No evidence to justify comparison of facilities with 
two very different purposes 

• ISFSI - passive dry storage pollution prevention and 
disposal system 

• Pool - operational component of plant forced into service 
to store fuel due to DOE failure to perform 

• DEQ agrees the ISFSI is not a replacement facility 
for the spent fuel pool 

• DEQ cites no statute or rule requiring a comparison 



IF ISFSI Must Be Compared 
to Spent Fuel Pool 

• The· evidence in the record establishes that the ISFSI 
reduces a substantial quantity of air and water 
pollution when compared to the spent fuel pool 

• The ISFSI eliminates 50 curies currently of radioactive 
gasses and tritium released annually into the atmosphere by 
the spent fuel pool 
• The ISFSI would eliminate both the source and the means 

of production of radioactive substances 

• The ISFSI eliminates need to dispose of approximately 
1200 gallons of contaminated resin annually as solid waste 

• The ISFSI prevents pollution from catastrophic occurrences 
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ISFSI Sole Purpose 
Is Pollution Control 

• ISFSI meets O~S 486.155(1 )(a)(B) in that it's 
sole purpose is to prevent, control or reduce a 
substantial quantity of pollution 

• ISFSI meets OAR 340-016-0025(2)(a) in that the 
prevention, control or reduction is 
accomplished by the disposal or elimination of 
industrial waste and the use of treatment works 
for industrial waste 

• ISFSI meets OAR 340-016-0025(2)(9) in that it 
will be used to detect, deter, or prevent spills or 
unauthorized releases 

----- -



ISFSI Accomplishes Pollution Control 
As Provid.ed for in Rules & Statutes 

The ISFSI accomplishes pollution control by 
disposal of industrial waste and the use of 
treatment works for industrial waste 

The ISFSI is designed for the pollution-free 
disposal of high level waste 

The ISFSI accomplishes pollution control 
because it is used to detect, deter, or prevent 
spills or unauthorized releases by removing air 
contaminants 



Each ISFSI Component Is An 
Integral Part of the Facility 

• Compare ISFSI components to ORS 468.155(2)(d), 
which states in part: 

(3) As used in ORS 468.155 to 468.190, "pollution control 
facility" or "facility" does not include: 

{d) Any distinct portion of a pollution control facility 
that makes an insignificant contribution to the 
principal or sole purpose of the facility including 
the following specific items: 

{A) Office buildings and furnishings; 
{B) Parking lots and road improvements; 
{C) Landscaping; 
{D) External lighting; 
{E) Company or related signs; and 
(F) Automobiles. 

- ··--- ..... __ ..._ ---



ISFSI Sole· Purpose 
Is Pollution Control 

• The purpose is not to comply with regulatory 
requirements (NRC, EPA, DEQ, OOE) 

• The purpose is not for economic benefit 

The purpose is not to lower insurance costs 

The purpose is not for decommissioning 

The purpose is not to gain goodwill 



Con.clusion· 

• The Trojan ISFSI meets both the letter and the 
spirit of the tax credit law for pollution control 

PGE has provided substantial evidence to 
support this position, because ... 

The Commission's decision must be supported 
by substantial evidence 



ISFSI EQC Tax Credit Presentation 
9/29/2000 

Outline of Key Points 

1) The Commission's Decision Must be Supported by Substantial Evidence. 

2) There is no Evidence to Justify Comparing The ISFSI To The Spent Fuel Pool. 

a) DEQ cites no statute or rule which would warrant comparing the amount of pollution 
controlled by two different facilities. DEQ concedes that the ISFSI is not a 
replacement facility for the SFP. 

b) The ISFSI performs a different function than the SFP. 
c) The ISFSI is also integral to ultimate disposal of the spent fuel (i.e. the first step in a 

long journey to the landfill) whereas the spent fuel pool serves no disposal function. 

3) The Evidence in the Record Establishes that the ISFSI Reduces A Substantial 
Quantity Of Air And Water Pollution When Compared To The Spent Fuel Pool. 

a) Even though the SFP is safe and PGE is within the limits for human exposure, the 
ISFSI will still result in a significant reduction of pollution. As we pointed out in our 
8/16/2000 letter, it will eliminate the approximately 50 curies currently of radioactive 
gasses and tritium that are released annually into the atmosphere by the SFP. 

b) 50 curies is significant. 

i) The guiding principle behind radiation protection is found in 10 CFR 20. It 
requires that radiation exposures should be kept "As Low As Reasonably 
Achievable (ALARA)," taking into account economic and social factors. It is 
also a concept that DEQ is directed to follow. See ORS 468A.010(1); ORS 
468B.020(2); ORS 468.160. The ALARA approach means that radiation doses 
for workers and the public are kept as far below the regulatory limits as is 
practical. The trend has been historically to go lower and lower on exposure 
limits. Current US standards allow doses that are higher than those recommended 
by the International Committee on Radiation Protection (ICRP), and the 
Chairman of the NRC in a speech last year stated, "For the future, the NRC will 
continue to consider carefully the recommendations of the ICRP. "1 The purpose 
ofDEQ's tax credit program is to encourage businesses to go beyond what is 
required by law. This is what PGE is doing. 

ii) Failure to control the spent fuel pollutant would result in a significant effect on 
the environment. If the pollutant were exposed to the environment, the direct 

1 A REGULATORY PERSPECTIVE ON RADIATION PROTECTION: NUCLEAR LAW AND RADIATION 
SCIENCE - DOES THIS COMBINATION WORK? By The Honorable Greta Joy Dicus, Chairman U.S. Nuclear 
Regulatory Cominission to the International Nuclear Law Association, Nuclear Inter Jura '99, Washington, D.C. 
()i;tober 25, 1999 



radiation exposure alone would literally cook living plant and animal tissue near 
the fuel. Over time, the breakdown of the fuel assemblies would release their 
highly radioactive contents directly into the air, water and soil. The sole purpose 
of the ISFSI is to control this pollutanl. If the ISFSI is to be compared to the 
spent fuel, then tritium and krypton gas releases will continue to occur from the 
spent fuel pool that would not occur from the ISFSI. Tritium is a radioactive 
isotope of hydrogen that easily combines chemically with oxygen as water. 
Water contaminated with tritium is released from the spent fuel pool primarily as 
vapor that enters the atmosphere where it can remain in vapor form or recondense 
as liquid. Water contaminated with tritium acts chemically no different than 
normal water, thus it can be inhaled, ingested and absorbed into the body. 
Krypton is a gas, which when radioactive can result in a dose from inhalation or 
via direct exposure to the skin. 

c) The construction of the ISFSI will also eliminate the need to dispose of 
approximately 1200 gallons of contaminated resin (205 cubic feet packaged volume) 
as solid waste per year over a 15-20 year period. The only response that DEQ has 
provided to this is that components of the ISFSI will also be contaminated and 
disposed of as solid waste. DEQ ignores the fact that it will be at least I 0-20 years 
before the ISFSI components will need to be disposed of while the contaminated 
resin produced by the SFP necessitates approximately 4 trips a year to the landfill. 
More importantly, the volume of solid waste stemming from the ISFSI will be lower 
than that generated by the SFP. The vacuum drying and welding systems together 
will result in 400 cubic feet packaged volume and other miscellaneous items (gap 
flush system with resin and decon materials) requiring disposal will result in an 
additional 350 cubic feet packaged volume. This results in a total disposal volume of 
750 cubic feet compared to the 3,075 to 4,100 cubic feet of contaminated resin that 
would be disposed of over a 15 to 20 year period if the spent fuel were left in the 
spent fuel pool. 

d) The ISFSI also prevents a significant amount of pollution that would occur in a 
catastrophic event 

i) A spent fuel assembly is a potentially significant source of radioactive releases 
due to the concentration of radionuclides inside the fuel rods and the potential 
release pathway. The most significant credible accident that could occur while 
spent fuel is in the SFP is a fuel handling accident where a fuel assembly is either 
dropped or struck, in which the integrity of some of the fuel rods in the assembly 
could be compromised, resulting in a release of the gaseous fission products from 
the gap space in those rods. -Once the spent fuel is sealed inside the ISFSI 
baskets, there is no credible mechanism for creating a path to the environment. 

ii) The Commission's approval would not expand the tax credit program because the 
precedent is already there, e.g., DEQ approved credits for double hulling of 
barges and diapering of substations - the purpose of these facilities is to prevent 
releases in the event of catastrophic occurrences. 

2 



4) The Evidence in the Record Establishes that the Sole Pm·pose Of The ISFSI Is For 
Pollution Control. 

a) The pm·pose Of the ISFSI is not cost savings. 

i) DEQ's calculations of cost savings do not take into account the capital cost of 
construction; when this is considered, there may be no cost savings. In 
constructing the ISFSI, PGE could exceed the rational payback periods. 

ii) PGE submitted affidavit: "PGE would construct the ISFSI even if it would not 
result in cost savings to PGE." 

b) PGE has submitted letters from experts establishing that the sole pm·pose of the 
ISFSI is pollution control. There is no expert opinion attesting otherwise. 

c) DEQ misapplies the statute when it considers whether each individual 
component makes a significant contribution to pollution control. 

ORS 468.155(2)(d) references the following items: office buildings and furnishings; 
parking lots and road improvements; landscaping; external lighting; company or 
related signs; and automobiles. These are all stand-alone components. The parts of 
the ISFSI are not anything like these. Each component that we have included in our 
application is integral to the whole (e.g. the storage casks support the baskets and are 
essential to the structural inte!,>rity of the facility). PGE did not ask for a credit for the 
parking lot, fence, etc. 

d) The sole purpose is not for decommissioning. DEQ's assertion to the contrary is 
without merit. DEQ concludes correctly that there is no regulatory requirement for 
PGE to install a dry storage system2

. Indeed, 10 CFR 50.82(a)(3) allows 60 years 
from the date of permanent cessation of operations to decommission the plant. 
Therefore, PGE is not driven to create the ISFSI to meet a deadline for 
decommissioning the plant. The objectives of decommissioning (i.e., to remove the 
facility safely from service and reduce residual radioactivity to a level that permits 
release of the property) has in fact already been substantially accomplished. To date 
over 80% by volume of the low level waste projected to result from decommissioning 
has been removed from the site, representing 99.9% of the non-fuel radioactivity at 
the site. With a license amendment most of the site could be released while the spent 
fuel remains in the spent fuel pool. Therefore, PGE is also not driven to create the 
ISFSI to meet the objectives of decommissioning the plant. 

e) DEQ's conclusion that there will be policy implications because the Commission will 
be approving shielding is wrong. PGE is not asking the Commission to approve the 
facility because it provides shielding. Rather we are asking for approval because the 
casks are integral to the purposes of the facility. The shielding component is 
fortuitous. 

2 Memorandum to EQC from Langdon Marsh, 9/1/2000. p. 7. 
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f) DEQ's alleged policy implication for approval of the transfer station as a material 
handling station is also wrong. The transfer station is an essential component of the 
disposal process. The EQC has approved similar types of components in the past, 
e.g. ash handling system at Boardman (certificate# 1761). 

5) The ISFSI Accomplishes Pollution Control In The Manner Provided Fo1· In the 
Statue and Rules. 

a) The ISFSI accomplishes pollution control in the manner provided for unde1· 
OAR 340-016-0025(2)(G) because it is used to detect, deter, or prevent spills or 
unauthotized releases. 

i) DEQ acknowledges that this rule was in effect at the time that we filed our 
application and DEQ has stated that the rules in effect at that time should be used 
to evaluate our application 

ii) The Oregon Attorney General's Office has advised DEQ that agencies must 
presume their own rules to be valid. 3 

iii) The only reason DEQ offers for why we do not meet the requirements of this rule 
is that we have not demonstrated that the probability of unauthorized releases into 
the environment is more than infinitesimal. Although the probability of a spill or 
unauthorized release may be small, the impacts would be devastating. Because 
the ISFSI detects, deters and prevents releases it falls squarely within the 
requirements of the rule. 

b) The ISFSI also accomplishes pollution control by removing air contaminants. 
The ISFSI meets the definition of"air cleaning device" because it removes and 
reduces air contaminants. DEQ incorrectly reads the statute to require the removal 
and reduction "prior to discharge to the atmosphere." The words "prior to discharge 
to the atmosphere" refer to "rendering the air contaminants less noxious" not to 
removing or reducing air contaminants. 

c) The ISFSI also accomplishes water pollution control by eliminating industrial 
waste. DEQ acknowledges that the baskets accomplish pollution control by 
disposing of or eliminating industrial waste. If the baskets accomplish pollution 
control then so does the rest of the facility because every other component is essential 
to the function of the baskets. -

G:\\[S-\\'ORD\ \'DS\004191 \Revoutline-lgd9-27.doc 

3 Memorandum to EQC from Langdon Marsh, 9/1/2000, p. 11. 
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Environmental Qnality Commission 
DRule Adoption Item 
X Action Item Agenda Item _!:! 
Dlnformation Item September 29, 2000 Meeting 

Title: Preliminary Certification Denial 
Application 5009 - Independent Spent Fuel Storage Installation 
Portland General Electric Company 

Summary: Staff recommends the denial of tax credit application number 5009. 

Portland General Electric Company requested the preliminary certification of their 
Independent Spent Fuel Storage Installation (ISFSI) as a pollution control facility for tax 
credit purposes. PGE is const:ructing the ISFSI to replace the spent fuel storage pool that 
will be dismantled and decontaminated as part of the Trojan Nuclear Power Plant 
decommissioning plan. 

Staff recommends that the Commission deny application number 5009 because the 
claimed facility does not meet the definition of a pollution control facility in ORS 
468.155(1) in that it does not: 

1. Control a substantial quantity of air and water pollution over what is currently 
being provided in the spent fuel storage pool. 

2. Have an exclusive purpose of pollution control, prevention or reduction. 

3. Make a significant contribution to the sole purpose. 

Please read the transcript in Attachment C for a full description of the ISFSI. 

Deny preliminary certification of the facility presented on application number 5009 as presented in 
the Staff Report and supporting documents. . , , ! 

i»~~-///~?6-. f,411u~/J I /;/!ld 
D~j~r Report Author Division Administrator 

September 1, 2000 
1Accommodations for disabilities are available upon request by contacting the Public Affairs 
Office at (503) 229-5317/(503) 229-6993 (TTD). 



State of Oregon 
Department of Environmental Quality 

Date: 

To: 

From: 

Subject: 

September 1, 2000 

Environmental Quality Commission 

Langdon Marsh, Director 

Agenda Item B, September 29, 2000, EQC Meeting 
Denial of Preliminary Certification 
Application 5009 -- Independent Spent Fuel Storage Installation 
Portland General Electric Company 

Statement of the Need for Action 

Memorandum 

This report presents staff's analysis of preliminary application number 5009 and their 
recommendation for Commission action. Portland General Electric Company (PGE) requested 
the preliminary certification of their Independent Spent Fuel Storage Installation (ISFSI) under 
the "pollution control facility tax credit" laws. 

Legislation approved in 1995 provided for the preliminary certification of any facility that would 
otherwise be eligible for a pollution control facility tax credit. The Environmental Quality 
Commission is the authority that approves or denies preliminary certification that a claimed 
facility is, in fact, a pollution control facility according to ORS 468.155 to 468.190. 

Preliminary Applications 

On May!, 1998 rules (new rules) became effective that implemented 1995 legislation. This 
legislation reinstated the preliminary certification process. The Department reviewed PGE's 
preliminary application according to the 1995 legislation and the 1990 rules (old rules) that were 
in effect on April 30, 1998 - the date PGE submitted their application. 

An applicant may submit a preliminary application anytime prior to completing the construction 
of a facility. PGE submitted their preliminary application within this timing. 

The Department reviewed the claimed facility to determine if it met the definition of a pollution 
control facility. The Department did not review any financial details. 

The Commission's approval of a preliminary application is prima facie evidence that the facility 
meets the definition of a pollution control facility under ORS 468.170. However, it does not 
ensure that the facility will receive certification under ORS 468.170 or tax relief under ORS 
307.405 or 315.304. 

Should the claimed facility be approved for preliminary certification and if the applicant builds 
the facility as planned then the final application would be reviewed under the new rules and would 
focus on the facility cost and the percentage of the cost allocable to pollution control. 
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Background of the Claimed Facility 
PGE is constructing the ISFSI to replace a spent fuel storage pool that will be dismantled and 
decontaminated as part of the Trojan Nuclear Power Plant decommissioning plan. 

The claimed facility is a dry storage system that will provide temporary storage of spent nuclear 
fuel assemblies, fuel debris, and radioactive waste materials. The ISFSI consists of the following 
major components. 

1. Thirty-four sealed metal baskets used to store the sealed zirconium tubes containing the 
radioactive waste. 

2. A vacuum drying system used to remove water from each basket following loading of the 
sealed zirconium tubes containing the radioactive waste. 

3. A semi-automatic welding system used to seal-weld the baskets. 
4. A ventilated concrete storage cask for each basket. 
5. A transfer station and associated transfer equipment. A transfer cask is used to move a 

loaded basket from the spent fuel pool to the concrete cask. It is also designed to be used 
to transfer a basket to a shipping cask, or to a basket overpack. 

6. A reinforced concrete storage pad used to support the storage system baskets. 

The facility is further described in the attachments to the Staff Report. 

PGE permanently ceased operating the Trojan Nuclear Power Plant in 1992 and is required to 
decommission Trojan. PGE must provide for the temporary safe-storage of spent nuclear fuel 
until the federal government provides a permanent storage site for its disposal. The U.S. 
Department of Energy estimates that it will not begin accepting spent nuclear fuel until after 2010. 
On November 18, 1999, staff briefed the Environmental Quality Commission regarding the 

physical aspects of claimed facility, the background of the Trojan Nuclear Power Plant, the nature 
of the spent fuel and PGE' s decommissioning plan. The transcript from that session is in 
Attachment B. 

Definition of a Pollution Control Facility 

For a claimed facility to be certified for tax credit purposes it must meet the definition of a 
"pollution control facility" in ORS 468.155(1) but it must not be excluded from the definition as 
set out in ORS 468.155(2). 

There are two parts to the definition of a pollution control facility - the first part must apply to 
the claimed facility before the second part is considered. The first part defines the purpose of the 
facility and the second part defines how the pollution control must be accomplished. 
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Part 1 Pollution Control Purpose 
The claimed facility must have a "principal purpose" or a "sole 
purpose" of pollution control. 

• If the Commission determines that the claimed facility or any 
distinct portion of the claimed facility has a pollution control 
purpose then the Commission must consider how the pollution 
control would be accomplished as described in Part 2. 

Any distinct portions of the claimed facility that do not have a 
pollution control purpose are not eligible for preliminary 
certification and are not provided a second opportunity to be 
eligible under Part 2. 

The statute also provides exclusions from the 
definition of a pollution control facility in ORS 
468.155(2). One of those exclusions is for 
any distinct portion of a claimed facility that 
makes an "insignificant contribution" to the 
principal or sole purpose of the facility. 

• If the Commission determines that the claimed facility does not 
have a pollution control purpose then the claimed facility must be 
denied preliminary certification as a pollution control facility. lf 
the Commission determines that distinct portions of the claimed 

, facility make an insignificant contribution to pollution control 
those portions must be removed from consideration. 

Part2 How Pollution Control is Accomplished 

The pollution control must be accomplished in a specific manner. 

• If the Commission determines that the pollution control would be 
accomplished in one of the specific manners described in statute 
and rule then the Commission must issue preliminary certification. 

• If the pollution control is not accomplished in a specific manner 
described in statute and rule then the Commission must deny the 
claimed facility preliminary certification. 
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Part 1 - Purpose of the Facility 

DEQ, the federal Environmental Protection Agency (EPA) or a regional air pollution authority 
does not require the ISFSI. Therefore, it is not a "principal purpose" facility. The applicant 
claimed the "sole purpose" of the installation is to control, prevent, or reduce a substantial 
quantity of air and water pollution. To meet the definition of Part 1 of the definition of a pollution 
control facility, the ISFSI must meet each of the items below. 

Media Protected The claimed facility must control' air pollution as defined by air 
quality statute or water pollution as defined by water quality statute. 

Substantial Quantity The claimed facility must control a substantial quantity of air or water 
pollution. 

Exclusive Purpose The claimed facility must have an exclusive pollution control 
purpose. 

If items 1, 2, and 3 above are met for ISFSI as a whole then the ISFSI has a pollution control 
purpose. 

If items 1, 2, and 3 above are met for any distinct portions of the facility that make a significant 
contribution to the sole purpose of pollution control then those distinct portions have a pollution 
control purpose. 

If any one of items 1, 2, or 3 above is not met then the ISFSI does not meet the definition of a 
pollution control facility and must be denied certification. 

Media Protected The applicant claims the sole purpose of the ISFSI is pollution 
control, and that it controls air and water pollution. The spent fuel assemblies in the spent fuel 
pool contain radioactive substances. Radioactive substances meet the definition of a water 
pollutant (ORS 468B.005) and an air pollutant (ORS 468A.005.) Radioactive material is 
specifically excluded from the definition of a Hazardous Waste in ORS 466.005. 

The Department concludes that radioactive waste may meet the definition of an air pollutant as 
defined by the air quality statute or water pollution as defined by the water quality statute. 

Substantial Quantity To meet the second "sole purpose" criteria, the ISFSI must control a 
substantial quantity of air or water pollution. 

1 "Control" is used as a shortened form of "prevent, control or reduce." For used oil facilities 
it means "to recycle or appropriately dispose of." 
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Dry storage controls, prevents, or reduces a substantial quantity of pollution control over no 
storage as indicated by 10 CFR 20 (Standards For Protection Against Radiation.) However, the 
applicant did not provide evidence that dry storage would control, prevent, or reduce a substantial 
quantity of air or water pollution over what is provided by the existing wet storage system. 

Policy Implication 

• For final certification, the Department compares conditions that 
existed prior to installation of the pollution control with the 
conditions that exist as a result of the installation of the pollution 
control. 

• For preliminary certification, the Department compares the 
conditions that currently exist to the conditions that would exist as 
a result of installing the pollution control. 

Ignoring the conditions that existed or currently exist prior to the 
installation of the claimed facility would deviate from previous 
program implementation. The Department considers that this would 
expand the program. 

The application requires that the applicant describe how the impact on the environment would be 
reduced or minimized. The application also requires the applicant provide quantitative data if it is 
available. 

In the case of application number 5009, the applicant did not provide evidence that releases from 
the spent fuel pool to the atmosphere or spills to waters of the state is more than infinitesimal. In 
the spent fuel pool, the vast majority of any possible releases would be captured by the water 
treatment systems for disposal. The balance would be gaseous fission-products but the applicant 
did not provide a discussion of how this would pose a threat to the environment. In the ISFSI, the 
spent fuel assemblies would be encapsulated in the baskets and casks. 
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The Department did not review any part of the claimed facility from the perspective of protecting 
the environment from pollution occurring as a result of a catastrophic events such as earthquakes; 
terrorist attacks. 

Policy Implication 

The Department considers that it is at the discretion of the 
Commission to determine when protecting the environment from 
catastrophic events is within the scope of the pollution control 
facility tax credit program. 

The Department considers that reviewing applications from this 
perspective would expand the program. 

The Department concludes that the ISFSI would not control a substantial quantity of pollution as 
compared to what is provided by the existing wet storage system. 

Exclusive Purpose 
To meet the third "sole purpose" criteria, the ISFSI must have an "exclusive" pollution control 
purpose. 

Concern for public health and safety as relates to nuclear materials was specifically separated 
from other types of environmental concerns: 

On June 1, 1976, the U.S. Supreme Court held that pollutants subject to regulation under the 
Federal Water Pollution Control Act do not include source, byproduct, and special nuclear 
materials, ... " Train v. Colorado PIRG, 426 US. 1at25. 

10 CFR 51, Subpart A - National Environmental Policy Act -
Regulations Implementing Section 102 (2) 

In Oregon, the regulatory agency that applies the Federal Rules governing the release of 
radioactive materials into the environment is the Oregon Health Division, Radiation and 
Protection Services. The Health Division established the standard for levels of safety for 
releases ofradioactive material to the atmosphere. 

Safe storage of the spent and failed fuel is required under 10 CFR 20 (Standards For Protection 
Against Radiation.) Safe storage meets the requirements of OAR 345-026-0390 for Spent 
Nuclear Fuel Storage as administered by the Oregon Office of Energy. The requirements are, in 
part, for protection of the environment. 
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There is no regulatory requirement for PGE to install a dry storage system in place of a wet 
storage system other than the legal obligation to implement its decommissioning plan approved 
by the NRC and the Oregon Energy Facility Siting Council (EFSC.) Both dry storage and wet 
storage meet the requirements for safe storage set out in the U.S. NRC's Standards For Protection 
Against Radiation, 10 CFR 20. 

PGE's Decommissioning Plan includes the Independent Spent Fuel Storage Installation. The 
Oregon criteria under which the plan was approved are contained in Division 26 of OAR 345. 
Now that the plan has been approved, the applicant is legally bound to meet these conditions or 
request approval of an amendment to the plan from the Energy Facility Siting Council (EFSC). 

As a result of the installation, most of the Trojan site would be available for unrestricted use. At 
that time, PGE would operate the facility under a Part 72 license - Licensing Requirements for the 
Independent Storage of Nuclear Fuel and High Radioactive Waste (10 CFR 72). The site is a 
prime Oregon location; transportation is readily available with a rail line running through the 
prope1iy, access to the I-5 corridor and sited on the Columbia River. The site is suitable to be 
used as a power plant fueled by natural gas and the applicant is considering donating most of the 
site for recreational purposes. 

The cost savings appear to be a significant factor in PGE's decision to move from wet storage to 
dry storage at this time. The decommissioning plan tracks the costs associated with operation and 
maintenance of the independent spent fuel storage installation ($3.6 million a year) and the spent 
fuel pool ($10.4 million a year), which represent a savings of$6.8 million per year. 

The applicant is required to provide safe storage of spent nuclear fuel and high level radioactive 
waste, and is legally obligated to meet the conditions of the approved decommissioning plan. The 
financial benefits to decommissioning seem to be significant as they are set out in the Trojan 
Decommisisoning Plan. 

Part 1 - Discussion of the Significant Contribution of Distinct Portions 

The applicant identified the following distinct portions of the facility and the Department 
reviewed each portion to determine if they each made a significant contribution to the sole 
purpose of the pollution control as follows. 

Baskets 
The purpose of 34 PWR and two GTCC sealed metal-baskets is for temporary storage of the spent 
fuel assemblies while in Oregon, during transportation within and outside Oregon, and then for 
permanent storage at the federal repository. The sealed metal-baskets would provide the 
secondary containment for the spent fuel pellets should the primary containment (sealed 
zirconium tubes) fail. Currently, the majority of any releases within the spent fuel pool would be 
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captmed by the water treatment system. The remaining releases would be gaseous fission
products but the applicant did not demonstrate that this would pose a threat to the environment. 
The applicant did not demonstrate the probability and the conditions under which the current 
system could release contaminants to the atmosphere or spill to public waters. 

Vacuum Drying Eguipment 
The purpose of the vacuum drying equipment is to remove residual water from each basket after 
they are loaded with the spent fuel assemblies within the spent fuel pool. The Department 
concludes that the vacuum drying equipment makes an insignificant contribution. The equipment 
has a one-time use. The 1998 rule formalized the Commission's practice to remove the cost of 
equipment pmchased for the purpose of installing the pollution control because that equipment 
makes an insignificant contribution to the pmpose of the facility- OAR 340-0016-0070 (3)(o). 

Welding System 
The purpose of the semi-automatic welding system is to weld the baskets closed. The Department 
concludes that the welding system makes an insignificant contribution to the pollution control 
purpose and it does not have an exclusive pollution control purpose. The 1998 rule formalized the 
Commission's practice to remove the cost of equipment purchased for the purpose of installing 
the pollution control because that equipment makes an insignificant contribution to the purpose of 
the facility- OAR 340-0016-0070 (3)(o). 

Concrete Storage Casks 
The concrete storage casks have openings in the top and bottom to allow air to circulate through 
the inside of the cask. They do not have the ability to prevent, control, or eliminate releases to air 
or water pollution should the spent fuel assemblies and baskets fail. The pmpose of the concrete 
storage casks is to provide shielding of gamma-rays and to provide structural integrity for the 
baskets to withstand a man-made or natural catestrophic event such as an earthquake, flood, 
tsunami or tornado etc. 

Policy Implication 

Shielding has not previously been approved for tax credit purposes. 
Approval would mean medical and industrial x-ray shielding would then 
become eligible for a tax credit. 

Tertiary containment has not been approved for tax credit pmposes. -

The Department considers that providing a pollution control facility tax 
credit for sheilding and terciary containment would expand the program. 
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Transfer Station 
The transfer station and associated transfer equipment provides for the safe movement of the spent 
fuel during the transfer of spent fuel assemblies from the spent fuel pool to the baskets and then 
during transportation to the federal repository. The transfer station must remain with the storage 
system as long as the fuel is on site. The transfer station provides an essential material handling 
function. Though essential, material handling is not a pollution control purpose.' The 
Department concludes that the transfer station provides an insignificant contribution to the 
pollution control purpose. 

Policy Implication 

The Department considers that the approval of this type of material 
handling system would expand the program. 

Concrete Storage Pad: 
The concrete storage pad is not capable of preventing, controlling or reducing releases to the air or 
spills to the water should the spent fuel assemblies and the baskets fail. The pad provides 
structural support for the casks. 

Pmi 1 Conclusion Considering each of the factors in Part I, the Department concludes that the 
claimed facility does not have a pollution control purpose. Staff also concludes that the ISFSI 
includes distinct portions that make an insignificant contribution to the pollution control purpose. 
For these reasons the Department concludes that these other purposes are more than incidental and 
that the applicant has not demonstrated that the exclusive purpose of the facility is pollution 
control. 

Because the facility does not meet all three of the "sole purpose" criteria, the Department 
concludes that the ISFSI does not meet the definition of a pollution control facility, and 
recommends the Commisision deny certification. 

2 Material handling is allowable in the material recovery or alternatives to open field burning 
parts of the tax credit program. 
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Part 2 - How the Pollution Control Is Accomplished 

Should the Commission determine that the ISFSI (or any distinct portions) does have a pollution 
control purpose, then the Commission must also determine whether the facility accomplished the 
pollution control by one of the methods in statute. The statute explicitly provides five categories 
of pollution control. ORS 468.155(b)(A). 

The Department offers the following analysis of several systems and their ability to 
accomplished the prescribed pollution control even though the Department concludes that the 
ISFSI does not have a pollution control purpose. 

The applicant claimed the facility as an air and water pollution control facility that prevents spills 
or unauthorized releases. The pollution control facility tax credit statute specifically identifies 
how pollution control must be accomplished for both air and water pollution control facilities. 
The applicant claims that the facility accomplishes the pollution control by preventing spills and 
unauthorized releases as provided in rule. 

Air Pollution Control 
The air pollution control must be accomplished by disposing of or eliminating air contaminants, 
air pollution or air contaminant sources. The pollution control must also be accomplished by the 
use of air cleaning devices. 

The Department concludes that the ISFSI does not meet the definition of an air-cleaning device 
because it does not remove, reduce, or render the air contaminants less noxious prior to discharge 
to the atmosphere. The radioactive waste is only stored until it can be removed from Oregon and 
rendered less noxious to Oregonians over time and distance. 

Water Pollution Control 
Water pollution control must be accomplished by disposing of or eliminating industrial waste. 
The pollution control must also be accomplished by the use of a treatment works. 

Baskets 
The 34 PWR and two GTCC sealed metal-baskets serve as a secondary containment for the 
spent fuel with the spent fuel assemblies serving as primary containment. The spent fuel 
assemblies will permanently reside in the baskets. The baskets would meet the definition of 
"disposal" because they are the permanent container for the spent fuel assemblies, though 
Oregon is not the permanent location for the baskets. The baskets would be considered a 
"treatment works" because they hold waste. 

The Department determined that the baskets would accomplish pollution control as prescribed 
in statute. 
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Concrete Storage Casks 
The concrete storage casks do not eliminate or dispose of industrial waste and they do not meet 
the definition of a treatment works. They are not capable of "holding" industrial waste should 
the primary and secondary containment fail. 

Concrete Storage Pad 
The concrete storage pad does not eliminate or dispose of industrial waste. The pad does not 
meet the definition of a treatment works because it does not treat, stabilize or hold wastes as 
required in the definition of"treatment works." 

Spills or Unauthorized Release Prevention 
The applicant claims that the sole purpose of the claimed facility is accomplished by detecting, 
deterring, or preventing spills or unauthorized releases as provided by this rule. [OAR 340-016-
0025(2)(g) - 1990] There is no longer any express authority in the tax credit statutes for this 
particular rule. However, legal counsel has advised the Department that the EQC may have 
sufficient general rulemaking authority to support such a rule and, further, that agencies must 
generally presume their own rules to be valid. 
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Other Tax Credits Issued at Trojan 
The EQC certified the following seven facilities located at the Trojan site in Rainier during 1983 
and 1984. Staff concludes that the ISFSI or any of its distinct portion are not considered 
replacement facilities as defined in ORS 468.155(2). 

App. 1 

~ ' •'•-n•••--•••~•• •• 

No. ! Description of Facility 
l ; 

1603 [AIR POLLUTION CONTROL: Radioactive emission controls associated ! 
I with the containment building. 

Certified 
Cost 

$13,243,985 I 

Percent 
Allocable I 

100% 

1604 iWATER POLLUTIONi.:iiNTROL A499' higli liaturaidraft cooling ! $10,3 55, 754 I 100% 
I tower and a circulating cooling water system. ! 

1606 !WATER POLLUTION CONTROL'. fiechi0rinaiiol1 systeln consistfrlg of T . $210,7781 1 00% i 
!2 sampler pumps, 2 pH sampler pumps, sulfite injection equipment, an 
i instrument panel, piping, valves and instruments. 

' ' . i ··-~"·····-·-· 
1638 ! AIR POLLUTION CONTROL: RadioactiveemlssToi1 controls associated 

I with fuel and auxiliary buildings: 
! 

·----------l ...... 
1639 : WATER POLLUTION CONTROL: A liquid waste radioactivity 

control system consisting of five subsystems: 
• A clean radioactive waste treatment system 
• A dirty radioactive waste treatment system 
• A steam generator blowdown treatment system 
• A solid radwaste system 
• A liquid radiation monitoring system. 

1675 WATER POLLUTION CONTROL: A water treatment filter backwash 
solids settling system consisting of: 
• A 70,000 gal reinforced concrete basin 
• A wet well discharge pumping station with two 5-hp pumps 
• A sludge collection system and 3-hp pumps 
• Electrical flow panels, flow recorders, and alarms 

1677 AIR POLLUTION CONTROL: Certain elements of the containment 
building consist of containment- cleanup re-circulating units, spray 
system, cooling-water system and isolation valves. 

$4,774,207) . I 00% 

$6,927,850 100% 

$6:28,971 ! 100% 

$7,263,820[ 100% 
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Conclusions 
Staff concludes that the claimed facility does not meet the definition of a pollution control facility. 
The Department concludes that staffs recommendation is consistent with statutory provisions 

and administrative rules related to the pollution control facility tax credit program. 

Recommendation for Commission Action 
The Department recommends the Commission deny certification of the facility claimed on 
application number 5009 and as represented in this Agenda Item. 

Intended Follow-up Actions 
Staff will notify applicant of the Environmental Quality Commission's action by Certified Mail. 

Attachments 
Attachment A 
Attachment B 
Attachment C 
Attachment D 

Review Report - Application 5009 
Department Position on PGE letter to Commission 
Transcript from November 18, 1999 Commission Briefing 
Relevant Citations 

Reference Documents (available upon request) 
I. ORS 468.150 through 468.190. 
2. OAR 340-016-0005 through 340-016-0050. 

0009 _Staff Report.doc 

Approved: 

Section: / 1'R~p 
Division: a~~zw~~+/?~-~------

Report Prepared by: Margaret Vandehey 
Phone: (503)229-6878 
Date Prepared: September 1, 1999 
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Tax Credit 
Review Report 

EQC0009 ---

Pollution Control Facility: Water and Air 
ORS 468.150 -- 468.190 
OAR 340-016-0005 -- 340-016-0050 

Applicant Identification 
The applicant is a C corporation operating an 
electric utility company. The applicant's 
taxpayer identification number is 93-0256820 
and their address is: 

121 SW Salmon Street 
Portland, OR 97204 

Technical Information 

PRELIMINARY APPLICATION 

Director's 
Recommendation: DENY 

Applicant Portland General Electric 
5009 Application No. 

Estimated Facility Cost 
Claimed Useful Life 

Facility Identification 

$ 55,000,000 
10 years 

The applicant claimed the following facility: 

An Independent Spent Fuel Storage 
Installation. 

The applicant is the owner of the facility located 
at: 

Trojan Nuclear Plant 
71760 Columbia River Highway 
Rainier, OR 97048 

The claimed facility consists of a vertical dry cask storage system, which will provide temporary 
storage of spent nuclear fuel assemblies, fuel debris, and radioactive waste materials. Sierra Nuclear 
Corporation designed the passive TranStor Storage System. 

Fission product gamma rays, which are emitted from the spent fuel, are a continuing source of 
radiation after shutdown of a reactor. The spent fuel assemblies are currently stored in the spent fuel 
pool. The spent fuel assemblies are about one centimeter in diameter (less than 1/2 inch) and 12 feet 
long. Each assembly consists of 144 fuel spent fuel pins. Each pin is a zirconium alloy tube sealed at 
each end and filled with ceramic uranium fuel pellets. If the seal of a pin is broken, water will enter 
and become contaminated with radioactive materials in the form of fission products; these fission 
products emit gamma rays, alpha particles, and beta particles. Some of the fission products are 
gaseous, including laypton and xenon isotopes; therefore they may become airborne in the gaseous 
space above the spent fuel pool. All of the spent fuel at Trojan has been out of the reactor for over 
five years and is no longer required to be cooled with water. 
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The spent fuel pool and supporting plant systems will be dismantled and decontaminated as part of 
the ongoing decommissioning of the Trojan Nuclear Plant. The dry cask storage system will take the 
place of the spent fuel pool until the spent fuel assemblies can be transferred to a federally operated 
disposal site. 

The applicant claimed the following major components as part of the pollution control facility. 

1. Thirty-four PWR (pressurized water reactor) and two GTCC (greater than class C) sealed 
metal baskets used to store radioactive materials. The baskets are about 15 feet tall and 5-
1/2 feet in diameter. The outside of the basket is made of%-inch thick stainless steel and 
the internal structures are made of high carbon steel, coated to prevent corrosion. The 
PWR baskets are capable of storing up to 24 spent fuel assemblies. The GTCC baskets 
are capable of storing up to 28 individual canisters containing other radioactive waste. 

2. A vacuum drying system used to remove water from each basket following loading of 
radioactive waste. Each PWR basket is loaded with up to 24 spent fuel assemblies in the 
spent fuel pool and the residual water must be removed. 

3. A semi-automatic welding system used to seal weld the baskets. A shield lid and a 
structural lid are seal-welded in place after the contents are dried. 

4. A ventilated concrete storage cask for each basket. Each cask is made of high density 
concrete about 21 inches thick and provides structural support for the basket. It also 
provides shielding of the radiation produced by the radioactive materials in the spent fuel. 

5. A transfer station and associated transfer equipment. The transfer statiOn is used for 
basket transfer operations. Lateral and vertical support is provided with the transfer 
station to prevent a loaded cask from overturning or falling during transfer operations. A 
transfer cask is used to move a loaded basket from the spent fuel pool to the concrete cask. 
It is also designed to be used to transfer a basket to a shipping cask, or to a basket 
overpack. An air pad system is used to move a loaded cask. Air pads are inserted under 
the cask and inflated with an air compressor. A specially modified vehicle would then be 
used to move the concrete cask from one location to another. 

6. A reinforced concrete storage pad used to support the storage system baskets. The storage 
pad is 170 foot by 105 foot and 18 inches thick. The concrete casks will be on the pad 
until the U.S. Government is prepared to take the spent fuel. 
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ORS 468.155 The sole purpose of this new equipment is not to prevent, control or reduce a 
( 1 )(a) substantial quantity of air or water pollution. The applicant did not provide 

evidence that dry storage (ISFSI) would provide a substantial quantity of 
pollution control over what is provided by the existing wet storage system (spent 
fuel pool.) The radioactive materials that would be stored in the ISFSI are 
presently stored in the spent fuel pool, thereby controlling radiation releases. 
The applicant did not provide evidence that radiation releases result in a 
substantial quantity of air or water pollution being emitted to the environment 
from the present storage system; therefore, the ISFSI dry storage would not 
provide a substantial quantity of air or water pollution prevention, control, or 
reduction. 

The ISFSI would serve purposes other than pollution control such as to facilitate 
decommisioning. 1 The vacuum drying system; the semi-automatic welding 
system; the ventilated concrete storage casks; the transfer station and associated 
transfer equipment; and the reinforced concrete storage pad have purposes other 
than pollution control or they make an insignificant contribution to the claimed 
pollution control purpose. 

ORS 468 .15 5 The ISFSI does not dispose of or eliminate air contaminants with the use of an 
(l)(b)(B) air cleaning device as defined in ORS 468A.005. 

ORS 468.155 The baskets would dispose of industrial waste with the use ofa treatment works 
(l)(b)(A) as defined in ORS 468B.005. The other systems either do not dispose of or 

eliminate industrial waste or the control is not accomplished by the use of a 
treatment works. 

OAR-016-0025 The applicant claimed the installation would be used to detect, deter, or prevent 
(2)(g) spills or unauthorized releases. The applicant did not demonstrate the 

probability that releases to the atmosphere or spills to waters of the state with the 
current system is more than infinitesimal. 

Timeliness of Application 
The application was submitted prior 
to the completion of construction. 

Application Received 
Application Substantially Complete 

Reviewers: Maggie Vandehey, DEQ 
SJO Consulting Engineer 
Elliot Zais, PhD, DEQ 

1 See Director's Letter 5/17 JOO for full discussion. 
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Department Position on PGE Letter to Commission dated November 18, 2000 

This attachment provides the Department's position on the Portland General Electric Company's 
letter to the Environmental Quality Commission dated August 16, 2000. This analysis is 
necessary because the letter provided additional information. The contents of the letter did not 
change the Department's recommendation to deny certification of application number 5009. 

For the first time, the applicant 

• provided a description of releases from the spent fuel pool into the atmosphere, and 
• described the solid waste functions of the ISFSI. 

The applicant also 
• compared the ISFSI with the construction of double hulls for petroleum barges; double

walling of underground storage tanks; and the construction of spill and overflow 
containment basins; 

• disagreed with the review of the significant contribution to the pollution control purpose 
of the major component parts of the ISFSI; and 

• stated the Department did not provide evidence to support the claim that cost savings 
appear to be a significant factor in PGE's decision to move from wet storage to dry 
storage. 

Releases into the Atmosphere 
The applicant states that in 1999, 50 curies of radioactive gases and tritium in the form of water 
vapor were released into the atmosphere above the spent fuel pool. The applicant did not 
describe how a 50-curie reduction has a significant impact on the environment. The letter did 
not name the radioactive gases or provide the energy levels associated with each. It did not 
describe how or if those gases and tritium are harmful to the environment. However, the 
applicant did provide the perspective that "This is a substantial amount of radioactivity 
representing 21 % of such releases during 1992, the last year of plant operation." 

• Radiation, or radioactivity, is not a recognized pollutant and is not regulated by air 
quality or water quality rules. The biological effect of radiation is a function of how · 
much energy is deposited in a body and on the type of radiation. Types of radiation 
include gamma-rays, beta-rays, x-rays, naturally occurring alpha particles, and neutrons 
with various ranges of associated energy levels. Portions of the claimed facility that 
serve to reduce radiation do not prevent, control or reduce pollution. For instance, the 
concrete casks reduce radiation levels not radioactive waste. 

• Fifty curies could be a lot or a little depending on where it goes, what isotopes are 
involved, how spread out it is in time and space. Evaporate and releases from the spent 
fuel pool are tritiated water and the noble gas krypton (Kr-85). Neither of these elements 
have much biological interaction. If the Nuclear Regulatory Commission has Technical 
Specification for tritium and Kr-85 and the spent fuel pool is well within such 
specifications. 
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• A curie is not a regulated air pollutant or water pollutant; it is a measurement of the rate 
of radioactive decay. By definition, the radioactivity of one gram of radium is one curie 
and one curie equals 37 billion (3.7 x 1010

) disintegrations per second. The maximum 
permissible concentrations in microcuries per cm3 of air and water of selected 
radionuclides for occupational exposure ( 40-hour week) and for exposure to the general 
public have been established and are regulated by the NRC. Reporting is required. 

• Tritium is an insignificant radioactive isotope of hydrogen. It is a pure beta-emitter, it is 
not concentrated in biological species, and it passes moderately quickly through the 
human body. The maximum permissible concentrations of tritium is among the highest 
of any radionuclide. In 1977, the occupational exposure ( 40-hour week) was 0.1 
microcuries per cubic centimeter if in drinking water and 5 x 1 o·6 microcuries per cubic 
centimeter in the air being breathed. For comparison, the maximum permissible 
concentrations for Iodine 131 is 6 x 10·5 microcuries per cubic centimeter if in drinking 
water and 9 x 10·9 microcuries per cubic centimeter in the air. 

• An example of a common use of tritium is its use in exit lights on airplanes with each 
light having several curies. Kr-85 is a common industrial isotope. An example of its use 
is gauging devices for measuring the thickness of paper. 

• The combination of the tritium and other radioactive isotopes emitted to the atmosphere 
totaling 50 curies for the year does not mean that the exposure limits for the general 
public were exceeded. The amount ofKr-85 being emitted above the spent fuel pool is 
nearly half today of what it was when the plant shut down. 

• In 1999, radioactivity above the spent fuel pool represented 21 % of such releases 
occurring during 1992, the last year of plant operation. Lacking additional information, 
the Department can only assume that the 1992 releases were within the exposure limits 
for the general public and that 21 % of that is well within the exposure limits. 

Radioactive Solid Waste as Pollutants 
Radioactive solid waste is a recognized pollutant regulated by DEQ. Radioactive solid waste, in 
the form of ceramic uranium fuel pellets, is now housed in sealed zirconium tubes in the spent 
fuel pool. The tubes are the primary containment for the uranium fuel pellets while in the spent 
fuel pool and remain so once the tubes are transferred to the ISFSI. 

Emissions to Atmosphere Radioactive solid waste is not a "particulate matter" as 
stated in the definition of an air contaminant. It is a solid material, and in its current state, it 
could not enter the atmosphere any more than a rock. The radiation (not a recognized pollutant) 
being emitted from the radioactive waste could enter the atmosphere. 

Spills to Water The ceramic uranium fuel pellets would have to come 
directly in contact with waters of the state before they would be considered a water pollutant. 
That means the sealed zirconium tubes would have to fail and the spent fuel pool would have to 
breach its confines before waters of the state could be contaminated. 
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Comparison of the ISFSI and Spent Fuel Pool 
The applicant correctly stated in their August 16, 2000, letter to the Commission that the spent 
fuel pool did not receive a tax credit. The ISPSI, or any distinct portion, would not replace a 
previously certified control. These are not the points on which the Department makes the 
comparison between the ISPSI and the spent fuel pool. The Department makes the comparison 
because the ISPSI would replace the conditions that currently exist in the properly functioning 
spent fuel pool AND both systems control the same waste. 

The applicant also states that the ISPSI and the spent fuel pool serve fundamentally different 
purposes. The Department considers that this was true up until the day that PGE discontinued 
operations at the Trojan Nuclear Plant. However, as of 1992, the spent fuel pool provides for the 
storage of the spent fuel. Once completed, the ISPSI will provide for the storage of identical 
spent fuel. 

Solid Waste Pollution Control 
To be eligible as a solid waste pollution control facility for tax credit purposes, the ISPSI would 
have to use a material recovery process and that process would have to obtain a useful material 
from solid waste as defined in ORS 459.005. The ISPSI (or any distinct portion of the ISPSI) 
does not provide a material recovery process. 

The applicant states that the spent fuel pool cleanup system removes 205 cubic feet of 
radioactive solid waste per year that is buried in a low level radioactive landfill and that the 
ISPSI would eliminate this. The applicant goes on to explain that the vacuum drying system and 
the concrete storage casks will be contaminated, and the welding systems will probably be 
contaminated after their use and would be disposed of accordingly as radioactive waste. 

Comparison of ISFSI with Other Applications 
The Department does recommend the approval for the double walling of underground storage 
tanks; the construction of spill and overfill containment basins; and for the construction of 
double hulls for petroleum barges. 

The federal Environmental Protection Agency (EPA) and the Department require secondary 
containment for underground storage tanks (UST). [ 40 CPR 280.42) EPA and DEQ also require 
that liquid hazardous waste stored in aboveground tanks to have secondary containment. [ 40 
CPR 262.34(a)(l)(i)) 

EPA or DEQ does not require construction of the double hull of a petroleum barge. However, 
the sole purpose of the double hull is to provide secondary containment of a petroleum that has a 
direct path to polluting waters of the state. A breach in the primary and secondary containment 
of the petroleum hold would contaminate waters of the state with petroleum products because the 
barge is in the water. The ISPSI is located on the land, not in the water with the baskets 
providing the secondary containment. In order to contaminate the water, the ceramic uranium 
fuel pellets would have to breach the primary containment (sealed zirconium tubes) and the 
secondary containment (baskets.) The radioactive solid waste would then have to be in the rain 
or by some other physical method, find a path to waters of the state. The applicant did not 
discuss possible paths or the environmental impact that this would cause. 
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In this case, the NRC requires design of certain systems to prevent harmful radiation releases in 
the event of catastrophic failure. The possibility of a flood has not been considered in evaluating 
the prevention of water pollution for tax credit purposes. Similarly, the Department does not 
recommend the approval of emergency scrubbers for tax credit purposes. Fire code requires 
emergency scrubbers on systems that house toxic gases so that in the event of a catastrophic 
failure the gases would be scrubbed as they were being exhausted from the storage room. 
Emergency generators and special exhaust fans are required to facilitate this requirement and the 
Department does not recommend approval of these components for tax credit purposes. 

It should be noted that secondary containment for tanks and piping located inside of a building 
are not recommended for approval because the building would provide the containment. 
Secondary containment around piping is to protect employees from exposure in the event of a 
pipe failure are also not recommended for approval. 

Cost Savings a Significant Factor 
The letter discussed the Review Report where the Department claims that cost savings appear to 
be a significant factor in PGE's decision to move from wet storage to dry storage. Table 5.1-2 
from the Trojan Decommissioning Plan was provided to the Commission on November 18, 
1999. It is provided again here. 

A footnote to the letter states that "PGE's, anticipated cost savings have decreased significantly 
since the time it filed its decommissioning plan. Any estimation of cost savings at this point 
would be purely speculative." The letter did not offer updates to the estimates. 

The Department considers that the Commission has the discretion to determine when cost 
savings are more than incidental; thereby becoming the purpose of the facility. 
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Tota! Trust Expenditures 

Tota! Total Total Total 

Radiological Nonradiologieal Spent Fuel Financing 

Decommissioning Oecammis.sioning Management Activity 

Year Expenditures Expenditures Expenditures Expenditt.ires 

1993 0 0 0 0 

1994 7,992 0 0 0 

. 1995 15,837 0 1,102 0 

1996 8,529 492 3,144 0 

1997 19,309 45 7,974 0 

1998-~ 34,297 86 9,703 0 

·19~~·.· 55,029 8,286 26,354 .. .. 0 

.. --2000 43,324 5,059 12,272 •. 637 

2{)01· 39,168 3,083 3,739 • 1,462 
• :.2{)Q2? ~ •. 14,672 1,71§ 3,736' 1,930 

.<_O&.l°"" . r,736 335 3,729 1,977 

2004.~ 0 304 3,718 1,569 

2005-~.:\.« . . 0 304 3,703 1,114 

·: .. :''zoos.;·.··· 0 305 3,681 660 

- ,-".!MT~· :. .0 .. 304 3,655 205 
·:--2ooa- 0 304 '"'.- .~...,.. . 3,621. . 11 

~ 2009:." 0 305 3,580 ' 1 
.~·2dro:""· 0 3fr4 -·- 3,533 0 

2011 • 0 304 3,476 0 

2S12 0 304 3.476' 0 

2/!tV' 0 304 3,476 0 

:-:Z0.14 0 304 . 3,476 0 
-

2_0-15 .- 0 304 3,476 0 

2016· 0 304 3.476 0 

2017 .- 0 304 . 3,476 0 

2018 0 10,933 10,951 0 

2019 0 14,105 0 0 

2020 0 304 0 0 

2021 0 304 0 0 

2022 0 304 0 0 

2023 0 1,825 0 0 

Total 239.893 51, 138 132.527 9,566 

Table 5.1-2 
Decommissioning Cost Estimate for Trojan Nuclear Plant 

Itemized Decommissioning Expenditure Schedule 
(1997 s x 1000)* 

Radiological Nonradiologica! 

Decommissioning Decommissioning 

Total Remediation 

Combined DECON/ Activities I 

Trust License Site 

Expenditures Termination Restora!lon 

0 

7,992 7,992 0 
16,939 15,837 0 
12,165 8,529 492 

27,328 19,309 45 
44,086 34,297 86 

89,669 55,029 8,286 

6l,292 43,324 5,059 

47,452 39 168 3,083 

22,057 14,672 1,719 

7,777 1,736 335 
5,591 304 
5,121 304 
4,646 305 

4,164 304 

3.936 304 

3,886 305 

3,837 304 

3,780 304 

3,780 .. 304 

3,780 304 
3,780 304 

3,780 304 

3,780 304 
3,780 304 

21,884 10,933 

14.105 14,105 

304 304 

304 304 

304 304 

1.825 1.825 

433.124 239,893 51. 138 

., 

TROJAN DECOMMJS (GPLAJ( 

I 
I 
I 
I 

~ .. I 
I 
I 

Spent Fuel Management Financing 

Activities 
SFP Ory Storage 

I 
I 
I 
I 

Spent Costs for I 
Fuel ISFSI Maintaining I 
Pool ConstnJc:ion & ISFSI Financial Costs of I 

O&M Decommissioning O&M As:;urance Loans I 
I 

0 0 
I 
I 

1,102 0 I 
3,144 0 I 
7,974 0 

·9,596 107 

I 
I 
I 

10,279 24,644 1,710 I 
7,709 8,612 3,660 238 399 I 

0 3,739 153 1,309 

0 3,736 55 1,875 
0 3,729 15 1,962 . 

I 
I 
I 
I 

0 3,718 1,569 I 
0 3,703 t, 114 I 
0 3,681 660 

0 3,655 205 

0 3,621 11 

0 3,580 1 

I 
.. I 

l I 
I . 

~· 
I 

0 3,533 

0 3,476 

0 3,476 

I 
I 
I 
I 

0 3,476 I 
0 3,476 I 
0 3,476 

0 3,476 

I 
I 
I 

0 3,476 I 
7.853 3,0S8 I 

I 
I 
I 
I 
I 
I 
I 

17.988 62.s25 I 69,602 461 9.105 I 
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1 CHAIR EDEN: Good afternoon. This is the regularly 

2 scheduled meeting of the Environmental Quality Commission, 

3 and we welcome you here. 

4 I'm Melinda Eden. To my right are Linda McMahan and 

5 Tony Van Vliet, and to my left is Mark Reeve, our newest 

6 member. Harvey Bennett, unfortunately, is ill and unable to 

7 be with us today. So we are it. 

8 And we have convened this afternoon to begin with a 

9 work session. On? 

10 COMMISSIONER VAN VLIET: Madam Chair, I'd like to 

11 make a nomination right now. 

12 CHAIR EDEN: Commissioner Van Vliet. That's right, 

13 we don't have a chair. 

14 COMMISSIONER VAN VLIET: I would like to nominate 

15 Melinda Eden to be the chair of the Environmental Quality 

16 Commission commencing as soon as possible. 

17 COMMISSIONER McMAHAN: Second. 

18 CHAIR EDEN: It's been moved and seconded that 

79 Melinda Eden be elected chair of the Environmental Quality 

20 Commission. Is there any discussion? All those in favor 

21 signify by saying aye. 

22 

23 

24 

(Three aye votes) 

CHAIR EDEN: Can I vote for myself? Aye. 

All those opposed. There is no one. So, thank you 

25 very much for your confidence that I can run a meeting 
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1 responsibly, and I will do my best. 

2 And now is the time schedule for a work session on 

3 Portland General Electric's company's independent spent fuel 

4 storage installation at the Trojan Nuclear Power Plant. And 

5 Maggie Vandehey is here and 

6 MS. TAYLOR: Chair Eden, maybe I could introduce 

7 Maggie Vandehey --

8 CHAIR EDEN: You may. 

9 MS. TAYLOR: -- who will be presented the work 

10 session report to you along with David Stewart-Smith from 

11 the Department of Energy, who is an expert in this arena. 

12 And they'll both kind of describe the facility to you. And 

13 then Maggie will express to you the questions that the 

14 Department will be attempting to answer between now and next 

15 spring about the -- whether the facility qualifies for tax 

16 credit. And what we'd like from you today, of course, is to 

17 provide you with information but also if you have questions 

18 of us that you would like us to explore in the interim, we'd 

19 like to hear that today. 

20 Know that there are members of the company here who 

21 would be more than willing to answer questions when our 

22 staff has completed their -- their information to you, if 

23 you have questions. If you do not, I'm sure they'll be 

24 available in the spring when we bring this item back to you. 

25 CHAIR EDEN: Okay. Then let's proceed on that basis. 
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I would like to say ahead of time that it is not a time 

it's not a public hearing, so it's not a time for that; it's 

a time for the Department to make its presentation to us, 

but as Ms. Taylor said, if we have questions, I appreciate 

that there are company representatives here to assist us. 

MS. VANDEHEY: Good afternoon, Madam Chair, 

Commissioners. As Lydia told you, my name's Maggie 

Vandehey, and I'm Tax Credit Coordinator for the DEQ. Dave 

Stewart-Smith on my right has timely agreed to be here 

today. He's the administrator of the Energy Resource 

Division with the Oregon Office of Energy. Dave is also the 

Secretary of the Energy Consulting Siting Council. 

We're here today to talk about Portland General 

Electric proposed application for preliminary certification. 

The application is for certification of their independent 

spent fuel storage installation. PGE refers to it as the 

ISFSI. Because I have trouble getting that off of my lips 

I'll be referring to it in tax credit terms as "the 

facility." 

PGE submitted the application under the Pollution 

Control Facility Tax Credit laws. The plant facility is 

located at the Trojan Nuclear Power Plant site in Ranier. 

To quote from PGE's application, "The sole purpose of the 

Trojan ISFSI is to control spent nuclear fuel and to prevent 

spills or unauthorized releases of radioactive materials to 
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1 the air, water and adjacent land during interim storage 

2 period pending final disposal." 

3 PGE estimates the facility will cost $55 million. As 

4 Ms. Taylor told you, at this time, the Department is not 

5 prepared to offer a recommendation regarding the eligibility 

6 of the facility. We'll do that next spring. Our purpose 

7 today is to provide the Commission with an overview of the 

8 planned facility, background at the Trojan site, and a 

9 discussion of questions that we'll answer before finalizing 

10 the preliminary review report. 

11 Before I talk about the specifics of the application, 

12 a brief chronology may be helpful in understanding why the 

13 facility is constructed. In 1976, Trojan Nuclear Power 

14 Plant began commercial production. In January of '93, PGE 

15 notified the Nuclear Regulatory Commission of their decision 

16 to cease operating the power plant. PGE bases this -- based 

17 this decision on the uncertainty of plant's reliability, the 

18 uncertainty about the cost of operation, particularly as 

19 related to the steam generators, and also about the 

20 availability of replacement power at a lower cost. 

21 Once PGE made their decision to stop operating the 

22 nuclear power plant, NRC regulations requires them to 

23 completely decommission the plant within 16 years. In 1995, 

24 PGE moved four contaminated steam generators and a 

25 pressurizer to the regional commercial low level waste 
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1 disposal site .at Hanford. 

2 In '96, the NRC and the Oregon Energy Facility Siting 

3 Council approved the Trojan decommissioning of the plant. 

4 This year, PGE removed the reactor vessel to the disposal 

5 site at Hanford. Currently PGE is preparing the Trojan site 

6 for unrestricted use. Unrestricted use means that the 

7 property could be used for other industrial or recreational 

8 purposes. Finally, during the first quarter of the next 

9 century, the spent nuclear fuel will be moved to a yet 

10 unknown federal repository. 

11 In a minute, I'll discuss the scope of the 

12 preliminary application with you. I'll also discussion 

13 questions that the staff will have to answer before we 

14 complete the review. At this time, Dave Stewart-Smith will 

15 provide information regarding the independent spent fuel 

16 storage installation, dry storage versus wet storage, air or 

17 water contaminants, decommissioning of Trojan, and the 

18 federal repository. 

19 MR. STEWART-SMITH: Thank you, Madam Chair. For the 

20 record, my name is David Stewart-Smith, Secretary to the 

21 Oregon Energy Facility Siting Council. I'm pleased to be 

22 here today. I have some brief prepared notes that I will go 

23 over, and I would encourage the Commission to interrupt me 

24 at any time, in case I get a bit too oblique or I say 

25 something that needs to be clarified. 
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1 As Maggie mentioned the Trojan plant closed its 

2 commercial operations in 1993. Under the rules of the U.S. 

3 Nuclear Regulatory Commission they had -- first choice they 

4 had to make was whether or not they would put the plant into 

5 long-term storage and allow much of the radioactivity to 

6 decay, and the Nuclear Regulatory Commission refers to that 

7 option as Safe Store. Or whether they should decommission 

8 the plant in the near term, and they refer to that option as 

9 Decom. 

10 Portland General Electric made the case to the NRC 

11 and to the Energy Facility Siting Council that, given the 

12 specifics in their situation, that immediate dismantlement 

13 was an appropriate option. The regulatory agencies agreed, 

14 and shortly thereafter PGE began preparations for 

15 decommissioning the plant. 

16 They are well over halfway done with decommissioning 

17 at this point, having sent five large components, the -- the 

18 four steam generators and a pressurizer tank, off for 

19 disposal at our regional disposal site in 1995. And having 

20 sent the reactor vessel itself, without the spent fuel in 

21 it, to our regional low level waste disposal site in August 

22 of this year. 

23 About 10 percent of the nonspent fuel radioactivity 

24 was disposed of with the large components: the steam 

25 generators and the pressurizer, something less than 10 
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percent. And about 90 percent of the nonspent fuel 

radioactivity was disposed of with the reactor vessel. The 

balance of the contamination on the Trojan site is in the 

form of contaminated concrete, piping, tanks, storage and 

radioactive waste treatment systems and similar pieces of 

equipment. 

Once the site is decontaminated, the site can be 

released, as Maggie mentioned, for unrestricted use. It 

doesn't mean that all of the buildings will be gone. It 

means that what is left will not need to be restricted for 

reasons of radiation safety. 

8 

The process of site release is a -- is a complex and 

detailed one. PGE has broken some new ground in this area, 

being the first large commercial power plant to undergo 

decommissioning. There have been several of them a number 

of years older that that have undergone decommissioning, but 

this was a very different kind of decommissioning because of 

the size of the facility, and they will use many different 

measurements throughout the site and a sophisticated 

computer model to determine the potential pathway exposures 

to the public once the site is unrestricted. And based on 

their measurements and on the computer modeling, the 

company, along with the regulatory agencies will decide when 

the site is ready for unrestricted release. 

Maggie also asked me to talk about the difference 
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1 between storing spent nuclear fuel in the spent fuel pool, 

2 as it is today, and storing it in dry spent fuel casks. Let 

3 me explain those a little bit. Since the plant began 

4 commercial operation, spent nuclear fuel which comes out of 

5 the plant an individual fuel bundle stays in the reactor 

6 for about in Trojan's case for about three years. Every 

7 year they had an annual refueling outage at which time about 

B a third of the reactor core was removed, having spent three 

9 years in the reactor, and placed in the spent fuel pool. 

10 The spent fuel pool is a water cooling system. It 

11 has about eight-foot thick foundation built on basaltic 

12 bedrock. The plant itself is built on a bedrock outcropping 

13 next to the Columbia River. It's got about five-foot thick 

14 concrete walls. It maintains about 20 feet of water over 

15 at all times over the top of the spent fuel. The water 

16 provides not only cooling capacity, because, as these spent 

17 fuel bundles come out of the reactor, their degree of 

18 radioactivity is high enough that they generate a great deal 

19 of heat, but it also provides for the shielding. You can 

20 walk Up to the edge of the spent fuel pool, look down 

21 through ultra-pure water that is a boric acid solution, and 

22 you can see the top of the spent fuel bundles and the racks 

23 that hold them. 

24 The spent fuel pool has active pumping cooling and 

25 purification systems. That's the main -- other than the 
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1 difference between wet and dry -- that's the main difference 

2 between storing spent fuel and spent fuel pool -- I'm going 

3 to trip over that phrase, I know I am -- and storing it in 

4 dry concrete casks. The spent fuel pool relies on active 

5 cooling and maintenance in order to maintain its 

6 capabilities. Once the spent fuel is welded into stainless 

7 steel cylinders and placed inside concrete silos or concrete 

8 casks, it's basically a passive protective and cooling 

9 system. 

10 Water is a better heat transfer medium than air 

11 convection, and as long as the fuel is less than five years 

12 out of the reactor, it must be cooled with water. All of 

13 the spent fuel at Trojan is greater than five years out of 

14 the reactor, having been closed in 1993. So this an 

15 appropriate spent fuel storage medium for fuel of this age. 

16 The dry casks are massive structures. They provide 

17 not only radiation shielding capability with about 21 inches 

18 of concrete, high-density concrete as part of the concrete 

19 cask, but they provide for a very robust structurally sound 

20 storage medium. These concrete casks are placed on a 

21 concrete pad that's about 18 inches thick, and, as I recall 

22 seeing it before the concrete was poured, I think it has as 

23 much rebar in it as it has concrete. And this system is 

24 designed with enough mass and enough structural stability to 

25 withstand any credible earthquake. 
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1 The spent fuel pool was also designed to withstand an 

2 earthquake, but being open at the top, it was certainly less 

3 contained, if you will, than a dry concrete cask system. 

4 I want to talk a little bit about air and water 

5 pathways of release of radioactive materials. A spent fuel 

6 pool is open to the environment. As I mentioned, you can 

7 walk up to the edge of it and you can look through the water 

8 and you can see the tops of the spent fuel assemblies. And 

9 it's housed in an industrial building. There are, because 

10 of -- because of the nature of spent nuclear fuel, the 

11 temperatures and pressures inherent in a commercial nuclear 

12 reactor are such that on the order of one half to one 

13 percent of the spent fuel pins that make up a fuel assembly 

14 that are sealed when the fuel assembly goes into the reactor 

15 become unsealed. That provides a small but a measurable 

16 pathway for radioactive materials to be released into the 

17 water of the spent fuel pool, hence the radioactive waste 

18 treatment systems that are built into that storage material. 

19 

20 

21 

22 

COMMISSIONER REEVE: Excuse me. Did you pens? 

MR: STEWART-SMITH: Pins. 

COMMISSIONER REEVE: Pins. 

MR. STEWART-SMITH: They're called pins. Each fuel 

23 assembly contains 144 pins that are about a centimeter in 

24 diameter and about 12 feet long, making up a fuel assembly. 

25 held together with brackets. But for a commercial nuclear 
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1 reactor, the need to maximize surface area to transfer the 

2 heat from the fuel to the water surrounding it means you 

3 need a lot of small pins rather than one large fuel rod. 

4 You'll often hear people talk about nuclear fuel rods. 

5 Well, the actual fuel assemblies for a commercial reactor 

6 are a 12 by 12 array of about one-centimeter diameter zircon 

7 tubes excuse me, zirconium alloy tubes filled with 

8 ceramic uranium fuel. 

9 COMMISSIONER REEVE: Okay, so there -- you said some 

10 percentage of them -- of those -- are those the little tubes 

11 that actually 

12 MR: STEWART-SMITH: The tubes. Correct. 

13 COMMISSIONER REEVE: Some percentage leak or --

14 MR. STEWART-SMITH: One or something less than one 

15 percent. They're sealed at each end. They're -- they're 

16 spring loaded at each end to keep the fuel pellets 

17 themselves held together and held in place, but .in fact the 

18 seals at the ends of some small percentage of them become 

19 unsealed because of -- because of the conditions inherent in 

20 the core of a commercial reactor. 

21 COMMISSIONER REEVE: Now, if that happens, what --

22 what is it that escapes? Is it actual physically the fuel 

23 or is it radiation or what 

24 MR. STEWART-SMITH: It's not the pellets themselves. 

25 And certainly there's a great deal of radiation that can 
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1 escape from the fuel pins, radiation being either high 

2 energy photons or particulate alpha particles, beta 

3 particles, different kinds of radiation. Some of that can 

4 escape from the fuel assemblies themselves. 

5 What I'm talking about is a small amount of fission 

6 products. These are the -- usually radioactive isotopes 

7 left over from an individual atom or, in this case, 

8 countless individual atoms of uranium undergoing nuclear 

9 fission, becoming two smaller atoms. Some of those are 

10 gaseous in nature: Isotopes of krypton and xenon. Many of 

11 them -- most of them are not, but in any case, once the seal 

12 in the end of one of those spent fuel pools begins to leak, 

13 the annular space around -- between the zirconium tubing and 

14 the fuel pellets themselves can become filled with water, 

15 become contaminated, and a small amount of it can leak out 

76 through the leak in the seal at the end of the tube. 

17 COMMISSIONER REEVE: Now, during this act that you 

18 described -·- the current storage is kind of an active system 

19 in terms of the water being filtered and whatnot. Is there 

20 a system that actually is able to remove that from the 

21 water 

22 

23 

24 

MR. STEWART-SMITH: Yes. 

COMMISSIONER REEVE: -- as it circulates? 

MR. STEWART-SMITH: Yes. There are radioactive waste 

25 treatment systems that remove the contamination that is 
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dissolved in the water; also remove the excess heat from 

that water and transfer it to another system, another 

industrial heat removal system (indiscernible) in the plant. 

So those isotopes can be removed. There are, 

however, as I mentioned, some small amount of those isotopes 

that are gaseous in nature, and once they're released into 

that cooling water, the spent fuel pool may become airborne 

in the gaseous space above the spent fuel pool itself. 

So there is a pathway, however, vanishingly small it 

might be. During normal storage of spent fuel for a small 

amount of radioactive material to be released into the 

cooling water and into the air surrounding the spent fuel 

pool all of which is tightly regulated under federal and 

state rules. 

CHAIR EDEN: Excuse me, but that creates -- taking 

the radioactivity out of the water in the pool then creates 

another repository of 

MR. STEWART-SMITH: A more --

CHAIR EDEN: -- contamination. 

MR. STEWART-SMITH: A more concentrated low-level 

radioactive waste which is in turn disposed of at our 

regional commercial low-level radioactive waste site. 

CHAIR EDEN: So it does ultimately become low level 

through that -- through the systems that --

MR. STEWART-SMITH: Correct. 
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4 

CHAIR EDEN: -- pull it out of the water? 

MR. STEWART-SMITH: Correct. 

CHAIR EDEN: In the most simple terms. 

15 

MR. STEWART-SMITH: The spent fuel itself is known as 

5 high-level radiation. 

6 CHAIR EDEN: Right. 

7 MR. STEWART-SMITH: But any resulting contamination 

8 or treatment system that works with the cooling water, any 

9 radioactive material resulting from that is -- is low level. 

10 CHAIR EDEN: Thanks. 

11 MR. STEWART-SMITH: As I -- as I mentioned there are 

12 small amounts, however vanishingly small, of radioactive 

13 material released from the spent fuel pool. In contrast, a 

14 -- a dry spent fuel storage system, the fuel has been -- has 

15 been vacuum dried and sealed inside a stainless steel 

16 container known -- you' 11 see references to it in some of 

17 the material Maggie has supplied you -- known as a basket. 

18 For the life of me I don't know why they would could 

19 something a basket. But if you see that term, that's what 

20 they're talking about. 

21 The walls are about three-quarters of an inch thick 

22 stainless steel; there's a shielding and a structural lid 

23 that are -- that are more massive yet. And these are welded 

24 on so that the spent fuel becomes sealed inside this 

25 stainless steel cylinder known as a basket, and the 
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1 atmosphere around it, rather than being atmosphere as is 

2 around us, is replaced with an atmosphere of helium. The 

3 reason for that is that helium is a very good heat transfer 

4 gas, unlike nitrogen which is the bulk of the air around us. 

5 So the dry spent fuel storage system is sealed, and 

6 even if the spent fuel pool was remarkable effective at --

7 at isolating radioactive materials from the environment, the 

8 dry spent fuel storage system theoretically, at least, is 

9 probably more effective yet, because of the nature of it 

10 being a dry storage medium and being welded shut. 

11 In addition, under severe accident conditions, 

12 because the dry storage casks are sealed and massive, they 

13 should be able to withstand even more external forces, be it 

14 earthquake, be it some kind of intentional destructive 

15 force. The dry spent fuel storage system is probably more 

16 robust yet than the spent fuel pool that is in use at 

17 Trojan. 

18 Portland General Electric, let me briefly explain 

19 what they have proposed. Let me preface that by saying that 

20 this system has been -- has been reviewed by the Nuclear 

21 Regulatory Commission, has been reviewed by the technical 

22 staff at the Oregon Office of Energy, approved by Oregon's 

23 Energy Facility Siting Council through a publicly accessible 

24 process. 

25 The applicant in their tax credit application, I 
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1 believe, claimed 36 storage baskets to use within the 

2 concrete casks to store spent fuel. My understanding is 

3 their -- their current plans are to build 34. They -- they 

4 needed to leave themselves a little bit of flexibility 

5 earlier on in the process, and the first number, some years 

6 ago, is 36, but I believe there will be 34 double sealed 

7 sealed canisters that serve a rather unique purpose in the 

8 American nuclear industry: They are proposed to be both 

9 storage baskets and transport baskets. The only difference 

10 will be the shielding container that the basket is put into. 

11 It'll be stored in these concrete casks on site until the 

12 material is taken possession of by the U.S. Department of 

13 Energy at which time the transfer system that the company 

14 has built on site will be used to transfer the baskets in a 

15 shielded condition from the storage cask into a transport 

16 cask that will be loaded onto a rail car -- PGE being 

17 fortunate to have a rail line running through the middle of 

18 their plant site. They have easy access to rail. -- and 

19 shipped to wherever the final spent nuclear fuel disposal 

20 site will be for the country. 

21 The baskets are about 15 feet tall, about five and a 

22 half feet in diameter. The outside of the basket is made of 

23 stainless steel, as I mentioned, and the internal structures 

24 inside the cylinder are made of high carbon steel, coated 

25 with a coating to prevent corrosion. 
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1 Each basket can store up to 24 spent fuel assemblies. 

2 That's the assemblies of 144 fuel pins each. And after the 

3 basket is loaded with the fuel assemblies, and all that 

4 loading happens in the spent fuel pool itself, by the way, 

5 so that the spent fuel can never be unshielded. It's much 

6 too radioactive to ever be in an unshielded condition. So 

7 the loading of the basket happens in the spent fuel pool. A 

8 shield lid and a structural lid are welded in place. 

9 The applicant has also built a fuel transfer station 

10 and transfer cask assemblies. If they are going to 

11 decommission the spent fuel pool, which is their intention, 

12 once the independent spent fuel storage facility is 

13 finished, they will decommission the spent fuel pool. They 

14 have to have the ability in the unforeseen chance that there 

15 is a leak of one of those baskets to be able to -- or damage 

16 to one of the shield containers -- to be able to transfer 

17 that basket to an interim shield and then finally into a new 

18 shield. So that the transfer station and the transfer cask 

19 assemblies are something that the regulatory agencies have 

20 insisted beyond site if the spent fuel pool will no longer 

21 be there, because it would serve similar purposes. 

22 The transfer cask and the -- and the transfer station 

23 will also be used when it comes time to ship the fuel off 

24 site, transferring these baskets into a shipping cask. 

25 When the basket is removed from the transfer cask, 
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1 it's placed inside the dry spent fuel storage, the massive 

2 structure that I described before, the concrete cask, which 

3 is seventeen and a half feet tall and eleven feet in 

4 diameter. The cask is lined with carbon steel, and the 

5 walls are 29 inches thick to provide the massive shielding 

6 necessary to contain the spent fuel. 

7 The casks will have their own temperature monitoring 

8 systems because the easiest way to determine whether or not 

9 all is well with this kind of a system is whether or not the 

10 temperature is going up. If the temperature goes up, that's 

11 some indication that the provision for natural convective 

12 cooling is somehow been interfered with, whether it's debris 

13 of some kind blowing into the vents at the bottom of the 

14 storage cask, preventing air from moving up the channels and 

15 out the top, or whatever it may be; that possibility is 

16 monitored for. 

17 When loaded, these casks weight about 145 tons. They 

18 are there's an example of a cask over here, and you'll 

19 see on one of the examples a I believe the one in the 

20 middle has an air pallet on the bottom of it. An air pallet 

21 is essentially an inflatable heavy rubber circle open at the 

22 bottom; it's pressurized and then allows the cask to be 

23 repositioned floating on a cushion of air. Strap it to a --

24 to a truck, if you will, and move it around the site 

25 wherever they need it with the pressurized air pallets 
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1 inflated. It really is pretty amazing to see 100 pounds per 

2 square inch move 145 tons, but it works. 

3 Then the concrete casks are placed on the -- on the 

4 storage pad, 170 feet by 105 feet, for its long-term storage 

5 until the U.S. Government is prepared to take it. 

6 That's pretty much my explanation and presentation on 

7 the site. And at this point, I would be happy to answer any 

8 questions the Commission would have. 

9 CHAIR EDEN: Thank you. Questions or comments from 

10 the Commission? Commissioner Van Vliet. 

11 COMMISSIONER VAN VLIET: In the very last statement, 

12 you said, when the U.S. Government was prepared to take it. 

13 MR. STEWART-SMITH: Correct. 

14 COMMISSIONER VAN VLIET: Is it -- have they had a 

15 site really ready to go to accept these now at all in the 

16 future? 

17 

18 

19 

20 

MR. STEWART-SMITH: No. 

COMMISSIONER VAN VLIET: They do not? 

MR. STEWART-SMITH: No. 

COMMISSIONER VAN VLIET: The Nevada thing still is up 

21 in the air? 

22 MR. STEWART-SMITH: It is -- the -- the U.S. 

23 Department of Energy is preparing an acceptance document for 

24 the President's signature. I don't believe that it's 

25 actually been signed yet, but the U.S. Department of Energy 
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1 has made it clear they feel there is no fatal flaw with the 

2 site. But the U.S. Nuclear Regulatory Commission must 

3 license this site, and site licensing is is some years 

4 off yet. I think an optimistic estimate of when that site 

5 might be available will be sometime after 2012, 2014. 

6 COMMISSIONER VAN VLIET: So to use the current Trojan 

7 site, what you have to do is develop a series of these to 

8 store for a long period of time with guarded --

9 MR. STEWART-SMITH: Right. 

10 COMMISSIONER VAN VLIET: fence around it and 

11 security and everything? 

12 MR. STEWART-SMITH: Yes. That is PGE's plan. They 

13 could have left the spent fuel in the spent fuel pool. 

14 That's a perfectly adequate long-term storage system, but 

15 because of its active components, it -- it requires 

16 additional staff. It is a more detailed and expensive site 

17 to maintain over time, and, as I mentioned the dry spent 

18 fuel storage facility is more massive and is sort of 

19 inherently passively safe. 

20 COMMISSIONER VAN VLIET: The legislature in this last 

21 session did not do anything, right, on this issue? 

22 MR. STEWART-SMITH: To my knowledge there were 

23 other than -- other than the bill that was in to allow PGE 

24 to continue to recover a portion of its investment from the 

25 decommissioned plant, this session, I believe there were no 



22 

1 bills affecting storage of spent fuel on site. 

2 Current state law requires that if spent fuel is 

3 stored on site, it must be stored under the auspices of both 

4 a license issued but a Nuclear Regulatory Commission and 

5 site certified issued by the Oregon Energy Facility Siting 

6 Council, (indiscernible), and we'll be maintaining those in 

7 the future. 

8 COMMISSIONER VAN VLIET: And when the people of the 

9 State of Oregon voted to shut Trojan down, was there any 

10 provision in that at all as to the responsibility for the 

11 cost of the eventual decommissioning? 

12 MR. STEWART-SMITH: Well, while there were three 

13 votes that I remember, the question of which was whether or 

14 not to shut down Trojan, none of them passed. And I don't 

15 believe any of them specifically dealt with the monetary 

16 issues. They were fairly simple measures that required the 

17 closure of the plant. They all were defeated by 60-40 

18 percentages or better. So I don't - - I can't quote you 

19 chapter and verse on those initiatives 

20 

21 

COMMISSIONER VAN VLIET: Okay. 

MR. STEWART-SMITH: but I do not believe that 

22 there were any financial --

23 COMMISSIONER VAN VLIET: That's my memory too. 

24 MR. STEWART-SMITH: components to those. The 

25 company may be able to answer that more competently than I 
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1 can. 

2 COMMISSIONER REEVE: What -- just one. You mentioned 

3 that there's a decommissioning plan that has been approved? 

4 MR. STEWART-SMITH: Correct. 

5 COMMISSIONER REEVE: That -- and that was approved by 

6 EFSC? 

7 MR. STEWART-SMITH: Yes. 

8 COMMISSIONER REEVE: Okay. Does the NRC review that, 

9 or is that really the State? 

10 MR. STEWART-SMITH: The NRC reviewed and approved 

11 that plan as well, although under current NRC rules that 

12 have been promulgated after that approval, the Nuclear 

13 Regulatory Commission has changed their policy so that they 

14 no longer require a plan for NRC approval. They have a set 

15 of conditions that must be met by a utility with a closed 

16 nuclear reactor, and they will inspect against those 

17 conditions, but they no longer, for the next plant, for 

18 example, that closes will no longer require specific 

19 approval of the decommissioning of the plant, is my 

20 understanding. 

21 COMMISSIONER REEVE: Okay, now, is the plant is 

22 the plan tied to the site certificate somehow? 

23 MR. STEWART-SMITH: Yes. The plan -- the plan 

24 recognizes the existence of both state requirements and 

25 federal requirements (indiscernible). Most of our 
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requirements for the Trojan plant are in administrative 

rules. The site certificate itself is a one-page document 

signed by Governor McCall in 1971 and had no conditions. 

But it did require that the company comply with all future 

rules of the (indiscernible) . 

COMMISSIONER REEVE: Okay. So this decommissioning 

plan, does it require this dry storage? 

24 

MR. STEWART-SMITH: The decommissioning plan, as put 

together by the company, said they were going to do that, 

and the company has held essentially to what they said they 

were going to do. While there is no regulatory requirement 

for a dry spent fuel storage facility, either at the state 

or the federal level, other than tying the company to the 

commitments they made, the Nuclear Regulatory Commission has 

made it very clear that their preference for a closed 

reactor is dry interim storage of spent fuel, rather than an 

active spent fuel pool storage. They have not made that a 

mandatory requirement but they've made it clear that that's 

their strong preference. 

COMMISSIONER REEVE: Okay, but in terms of the need 

for the company to meet its obligations to the Office of 

Energy, does PGE have to move forward and construct this dry 

storage facility? 

MR. STEWART-SMITH: They do today because they made 

the commitment to do it. And we will hold them to their 



1 commitment. Save for that, the Energy Facility Siting 

2 Council has no requirement for dry spent fuel storage per 

3 se. 

4 COMMISSIONER REEVE: Per se, but if they were --

5 obviously they could come in and, with a proposal for a 

6 modification or amendment or some other type of storage, 

7 you'd have to review it --

8 

9 

MR. STEWART-SMITH: Correct. 

COMMISSIONER REEVE: but as it stands today, 

10 they've committed, and it's an enforceable commitment? 

11 

12 

MR. STEWART-SMITH: Correct. 

COMMISSIONER REEVE: Okay. And the criteria under 

13 which that plan was approved, I take it they must be -- a 

14 number of criteria, a number of factors, public interest, 

15 health and safety, all those sorts of things, including 

16 water and air pollution? 

MR. STEWART-SMITH: Correct. 

25 

17 

18 COMMISSIONER REEVE: But not solely limited to water 

19 and air pollution? 

20 MR. STEWART-SMITH: Correct. And those are contained 

21 in Condition 26 or OAR Chapter 345, rules of the Siting 

22 Council. 

23 

24 

COMMISSIONER REEVE: Okay. 

MR. STEWART-SMITH: The Siting Council promulgated 

25 criteria by which a decommissioning plan would be reviewed 
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1 and approved. Then the company submitted the 

2 decommissioning plan; that review was done; staff wrote a 

3 review of the plan and a recommendation to Council, and then 

4 Council did approve the decommissioning plan. By rule 

5 (indiscernible). 

6 COMMISSIONER REEVE: Thanks. 

7 CHAIR EDEN: Do we have any idea, or is appropriate 

8 to ask at this point, what the relative cost of the two 

9 systems is? Given -- given a finite date which I realize 

10 doesn't exist for removal -- final removal of the spent 

11 fuel? 

12 MR. STEWART-SMITH: The company's decommissioning 

13 plan does keep track of both costs of decommissioning and 

14 ongoing operation and maintenance costs of both the plant 

15 and the independent spent fuel storage installation. And it 

16 the annual costs of maintaining the spent fuel pool are 

17 in that -- in that cost matrix is pegged, I believe, at 

18 about $10.4 million a year. The cost of maintaining the 

19 independent spent fuel storage installation is pegged at 

20 about $3.6 million a year. So while there's a higher 

21 initial cost, there is some point at which the costs are 

22 even and -- and/or, if stored on site long enough, the cost 

23 of storage in the spent fuel pool would have been more 

24 expensive. 

25 CHAIR EDEN: And we as a State have no control move 
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when 

MR. STEWART-SMITH: No. 

CHAIR EDEN: -- the federal facility is going to be 

ready? 

MR. STEWART-SMITH: We do not. PGE has estimated 

that the last of their spent fuel will be off site in year 

2018. Given U.S. Department of Energy record to meeting 

their deadlines, that may be optimistic in itself. It seems 

(indiscernible) . 

COMMISSIONER VAN VLIET: At the time that this fuel 

is safely stored, the value of that property now becomes 

both useable as real estate, and has it got any other 

projected uses at this current time? 

MR. STEWART-SMITH: There are certainly possible uses 

for the site. It is currently a site served with a -- an 

active water right. It's a site with a switchyard and a 500 

kilovolt power line to it. It has natural gas service on 

Highway 30 right outside the front gate of the plant. So 

it's a site that is situated both geographically and 

electrically, being near the major load centers of the state 

as an advantageous site for a power plant. 

The company has considered putting in natural gas 

combustion turbines on that site. They have not made the 

decision yet to do that, but I believe it's still an option 

they are holding open. It is a good site for a power plant. 
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1 And they certainly given the expected load growth over 

2 the next 20 years, in order to maintain an healthy 

3 electrical transmission system, they would be well served by 

4 having electrical resources on the west side of the Cascades 

5 rather than the most on the east side of the Cascades with a 

6 line -- long -- very long transmission lines. 

7 So, it's very possible that that site could be used 

8 in the future as a power plant again. The company has also 

9 offered to the Department of -- the State Department of 

10 Parks to delegate on the order of 500 acres of the 640 or so 

11 acre site as a state park which they currently maintain much 

12 of it as a state park and wildlife refuge. But they are 

13 going to be moving most of their equipment off the site, 

14 then they'll looking for somebody else to take over that 

15 responsibility. 

16 So there are possible multiple uses for the site. 

17 But for the area inside the fence, it may be in the future 

18 redeveloped into a power plant, probably fueled by natural 

19 gas. 

20 COMMISSIONER VAN VLIET: That's interesting, because 

21 in the '90's -- late '80's and '90's all we heard from the 

22 legislature was the abundance of electric power in the 

23 Pacific Northwest power grid, and all of a sudden now we're 

24 hearing that there's a substantial shortage, which means the 

25 advocates who were trying to shut down all the nuclear 
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1 plants in the world at the same time you're trying to get 

2 rid of dams and the hydroelectric part didn't quite have the 

3 scenario right as to what our needs were actually going to 

4 be as the population increased. 

5 So now we're faced with the fact that we not only 

6 have to store this material, we no longer have the nuclear 

7 plant to provide the power which doesn't give us an option 

8 to do anything away with dams, but we'll have to bring 

9 additional power plants back on line. 

10 MR. STEWART-SMITH: That is correct. There were power 

11 surpluses in the Pacific Northwest in the 1980's, but they 

12 were fairly well gone by 1992. And given the anticipated 

.. 13 \ .. restructuring of the electric industry, new power plants 

14 will probably come on line as closely as possible to match 

15 load growth rather than building large -- very, very large, 

16 like Trojan was an 1130 megawatt electric generating station 

17 -- that's twice as big -- over twice as big as any power 

18 plant left in the state. Most of the plants that are being 

19 proposed now are either in the 260 megawatt range or the 500 

20 megawatt range. And they'll come on line, you know, in a 

21 fashion that the market dictates they can build the plant 

22 and begin with a profit and not any time before that. 

23 CHAIR EDEN: Other questions or comments? Are there 

24 any questions of the company representatives? 

25 COMMISSIONER MCMAHAN: Madam Chair --
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1 MS. VANDEHEY: Madam Chair --

2 CHAIR EDEN: Maggie has a few more comments --

3 COMMISSIONER MCMAHAN: Oh, sorry. 

4 MS. VANDEHEY: Madam Chair -- Madam Chair, I would 

5 like to talk about the scope of the preliminary application 

6 review. When the Department reviews applications, whether 

7 it be preliminary or final to determine if a facility meets 

8 eligibility requirements (indiscernible), first we determine 

9 the purpose of the facility. Did DEQ or EPA require this 

10 facility? Or is the facility's only purpose for pollution 

11 control? If the answer's no to both of these questions, the 

12 facility does not meet (indiscernible) . 

13 Secondly, we determine the purpose of the 

14 installation is to prevent, control or reduce a substantial 

15 quantity of pollution. If it does not, the facility does 

16 not meet the eligibility criteria. 

17 Thirdly, we determine if the pollution control is 

18 accomplished by one of the methods used listed in the 

19 statute. If the pollution control is not accomplished by 

20 one of those methods, the facility does not meet the 

21 eligibility criteria. 

22 These three steps properly describe how the staff 

23 will review PGE's preliminary application. Personally, 

24 (indiscernible) purpose (indiscernible). 

25 Portland General Electric Company submitted their 
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1 preliminary application a few days before the rules 

2 implementing 1995's legislation became effective. The 

3 legislation states that the Commission's approval of the 

4 preliminary application's prima facie evidence that the 

5 facility meets the facility eligibility criteria. The 

6 legislation also states that preliminary certification does 

7 not ensure that the facility will be (indiscernible) . 

8 Can staff rely upon the statute alone when there are 

9 no (indiscernible) rules. The answer to this question is an 

10 important one, because the findings (indiscernible) 

11 preliminary application (indiscernible) . If staff were to 

12 review the preliminary application based upon the statutes 

13 alone, the staff would report possible benefits 

14 (indiscernible) PGE as a result of installing 

15 (indiscernible) facility. Staff would answer questions such 

16 as is there a reduced risk of liability to (indiscernible)? 

17 Does the facility provide increased health and safety 

18 benefits? Are fees, operations and maintenance costs or 

19 insurance costs reduced? Is there a reduction in on-site 

20 staff; inspections, reporting requirements, and monitoring 

21 requirements? Does the site's unrestricted use designation 

22 provide any benefits to the applicant? And finally, are 

23 these benefits sufficient enough to become the overriding 

24 purpose of the facility? 

25 If staffs prepares the review, considering the rules 
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1 in effect at the time that PGE submitted their application, 

2 even (indiscernible) those rules did not include a provision 

3 for preliminary application. Staff would report on 

4 financial benefits that may accrue to the applicant in the 

5 final application phase. 

6 Before I continue with the preliminary application, I 

7 would like to.talk a little bit about what would be 

8 happening (indiscernible) final application when the 

9 Commission grants a preliminary certification. The final 

10 application would be -- would be received under the 1998 

11 rules, the rules that came into effect just a few days 

12 before PGE filed for preliminary application. The rule 

t 13 states that if an applicant builds a facility as planned and 

14 approved under the preliminary certification, then the 

15 facility meets the definition of a pollution control 

16 facility 

17 COMMISSIONER McMAHAN: Say that again, please. 

18 MS. VANDEHEY: If the applicant builds the facility 

19 as planned and approved under the preliminary application, 

20 then the facility meets the definition of a pollution 

21 control facility. All that remains to be to be performed 

22 during the final review is to verify that it was built 

23 according to plan and then to the permanent facility 

24 (indiscernible), and percentage of the cost allocable to 

25 pollution control. 
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1 Now, I'll continue with the preliminary application 

2 process. Staff then determines that the amount of pollution 

3 control prevented or eliminated is substantial. Does the 

4 installation that PGE claimed on their application control 

5 or prevent a substantial quantity of pollution above what 

6 (indiscernible) rule currently provides. The staff would 

7 ask these questions: Can all systems (indiscernible) 

8 determine if they meet eligible (indiscernible) criteria 

9 (indiscernible), transfer station, the concrete pads 

10 auxiliary systems. 

11 If the facility passes the purpose of the of 

12 threshold eligibility criteria, the staff will then focus on 

13 how the pollution control is accomplished. PGE claims the 

14 facility as an air, water, and hazardous waste facility, 

15 (indiscernible) focus on the water quality portion 

16 (indiscernible) Any facility that qualifies as a water 

17 pollution control facility if -- if the pollution control is 

18 accomplished by the disposal or elimination of industrial 

19 waste and was accomplished by the use of (indiscernible) 

20 industrial waste. Tax credit statutes refer to water 

21 quality, control loss and (indiscernible). The terms of 

22 disposal and elimination are not defined under the water 

23 pollution control laws. Industrial waste is defined, and it 

24 includes radioactive waste. Treatment (indiscernible) is 

25 also defined. It includes facilities used to treat, 
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1 stabilize or hold waste. 

2 In their review, staff will address questions such 

3 as: Does this interim storage constitute disposal or 

4 (indiscernible) of industrial waste? I also would ask how 

5 does PGE's facility compare to other facilities granted 

6 certification under the same eligibility criteria? It'll 

7 ask how does PGE's facility compare to other facilities 

8 (indiscernible) waste, (indiscernible) waste and dispose of 

9 that properly. Are their risks similar? 

10 During the preliminary application review, staff will 

11 determine if the facility is a replacement facility. 

12 Legislative history of Senate Bill 112 shows that the 

13 purpose of a replacement facility were always to eliminate 

14 eligibility for facilities that have already received tax 

15 credits. 

16 The purpose of the minimum is make sure that the tax 

17 credit (indiscernible) and was not (indiscernible). The 

18 definition of a replacement facility is not clearly defined, 

19 and it's not easy to determine whether a facility is a 

20 replacement facility. Staff researched the location of the 

21 planned facility, the source of control, the process and 

22 (indiscernible) control. These may help us determine if the 

23 planned facility (indiscernible) . 

24 The Commission certified seven pollution control 

25 facilities at the Trojan (indiscernible); it was certified 
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1 between 1983 and 1984 for over $40 million (indiscernible) 

2 costs. None of the previously certified facilities were 

3 (indiscernible) . They were associated with painting the 

4 building, cooling tower, radioactive emissions 

5 (indiscernible), and a dechlorination facility. What 

6 (indiscernible). 

7 Does the facility plan to have PGE on its preliminary 

8 application and replace the pollution control facilities 

9 previously certified to a fully functioning nuclear power 

10 plant? The Oregon legislature has not placed a limit on the 

11 amount or the number of tax credits for any one applicant or 

12 any one site may receive under its program. 

13 Staff will address all of these questions that I've 

14 raised today in their review report, and I'll bring that 

15 before you again in the spring. PGE representatives will be 

16 here to answer any questions at the time, and Dave and I· 

17 will be glad to answer any questions you may have. 

18 CHAIR EDEN: Thank you. At the risk of jumping the 

19 gun, is it going back to Dave again --

20 MS. VANDEHEY: It's going back to you. 

21 CHAIR EDEN: Okay. Does the Commission have any 

22 other questions or comments of staff or the company 

23 representatives who are here? 

24 COMMISSIONER VAN VLIET: I think the most interesting 

25 question about this whole thing is who has the ultimate 
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1 responsibility at this time for controlling the pollution 

2 that has been generated by the plant. Company decision or 

3 is does the public still have a large interest in the 

4 responsibility of it? How much of it is really entailed in 

5 trying to make the site useful again? How much of it has a 

6 bearing on future mergers? All of these have some 

7 interesting aspects that I think will be interesting to have 

8 the company people talk to us about. 

9 Whether the Committee wants to entertain that today, 

10 it seems to me we have to make a decision right now 

11 apparently on the preliminary, is that right? 

12 COMMISSIONER MCMAHAN: No. 

13 MS. VANDEHEY: No. 

14 

15 

16 

17 

COMMISSIONER VAN VLIET: Don't have to? Okay. 

MS. VANDEHEY: No, this is a briefing 

COMMISSIONER MCMAHAN: This is a work session. 

MS. VANDEHEY: -- for you and the decision on the 

18 preliminary will be in the spring, and then subsequently 

19 when the facility's completed, you would have the -- it 

20 would come to you as an action for a final approval. 

21 CHAIR EDEN: I perceive this work session as an 

22 opportunity for us to be introduced to some of the issues 

23 that we're going to face in the spring. But we don't have 

24 to do anything today. 

25 Any other questions? 
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COMMISSIONER REEVE: Can I ask a procedural question? 

Just because you went over it fairly quickly, or at least 

too quickly for my mind, in terms of when the application 

was received and when these rules became effective? Is 

there a question that needs to be resolved, either today or 

in the spring, about whether we're operating under old rules 

or new rules? 

MS. VANDEHEY: We -- we will address that before we 

bring the fin -- the preliminary application to you. We'll 

address that in our report to you. 

COMMISSIONER REEVE: Okay. Do you know has staff 

taken a position, different than the applicant as far as 

that goes? 

MS. VANDEHEY: We have not. We have not taken a 

position until we know all the details. 

·COMMISSIONER REEVE: Okay, has the applicant sort· of 

said we're operating under new or old or do we know? 

MS. VANDEHEY: We know that they submitted -

submitted the preliminary application under the pre-1998 

rules. 

COMMISSIONER REEVE: Okay. 

MS. VANDEHEY: They're looking at the definition of 

sole purpose under the rules that were at the time, even 

though those rules would not -- did not address preliminary, 

(indiscernible) certain (indiscernible) . 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

r . 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

38 

COMMISSIONER REEVE: Would that -- maybe I'm still a 

little slow on it --

MS. VANDEHEY: Okay, they --

COMMISSIONER REEVE: Would that make a difference in 

terms of procedurally how do we -- do we get to a 

preliminary first and then go to final, or are we is the 

applicant and the DEQ in agreement that this process of 

coming first to a preliminary --

MS. VANDEHEY: We're still exploring that 

procedurally. 

MR. KNUDSEN: I think I may be able to answer some of 

those questions, though. The -- the rules that became 

effective· after the applicant filed allow for the applicant 

to elect to go under the new rules. Right? 

MS. VANDEHEY: That's correct. 

MR. KNUDSEN: And they haven't done so, so that part 

has been answered. But -- at least today. But that doesn't 

necessarily or probably likely control the procedures that 

we're talking about, but it may affect some of the criteria 

or standards by which you evaluate the application, and 

that's what we're looking into. 

COMMISSIONER REEVE: Okay. 

MS. VANDEHEY: Thank you. 

COMMISSIONER MCMAHAN: And will that include a 

determination as to whether there's a substantial difference 
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between the definition of sole purpose under the old rules 

and the new rules? 

MR. KNUDSEN: Yes. 

CHAIR EDEN: Anything else from the Commission? 

Or staff? 

I think we're finished then with the work session. 

MS. VANDEHEY: Thank you very much. 

CHAIR EDEN: Thank you. Appreciate you explaining 

9 that all to us. And I look forward to hearing more. 

10 (Requested portion concluded) 
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Attachment D 

Relevant Citations 



Citations Relevant to Definition of a Pollution Control Facility 
ORS 468.155 

Part 1 

Part2 

Principal 
Purpose 

Sole 
Purpose 

468.155 Definitions for ORS 468.155 to 468.190. 
(l)(a)As used in ORS 468.155 to 468.190, unless the context requires 
otherwise, "pollution control facility" or "facility" means any land, structure, 
building, installation, excavation, machinery, equipment or device, or any 
addition to, reconstruction of or improvement of, land or an existing structure, 
building, installation, excavation, machinery, equipment or device reasonably 
used, erected, constructed or installed by any person if: 

(A) The principal purpose of such use, erection, construction or installation is 
to comply with a requirement imposed by the department, the federal 
Environmental Protection Agency or regional air pollution authority to 
prevent, control or reduce air, water or noise pollution or solid or 
hazardous waste or to recycle or provide for the appropriate disposal of 
used oil; or · 

(B) The sole purpose of such use, erection, construction or installation is to 
prevent, control or reduce a substantial quantity of air, water or noise 
pollution or solid or hazardous waste or to recycle or provide for the 
appropriate disposal of used oil. 

How Pollution ORS 468.155(1 )(b) Such prevention, control or reduction required by this 
Control subsection shall be accomplished by: 

Accomplished (A) The disposal or elimination of or redesign to eliminate industrial 
waste and the use of treatment works for industrial waste as defined 
in ORS 468B.005; 

(B) The disposal or elimination of or redesign to eliminate air 
contaminants or air pollution or air contamination sources and the 
use of air cleaning devices as defined in ORS 468A.005; 

(C) The substantial reduction or elimination of or redesign to eliminate 
noise pollution or noise emission sources as defined by rule of the 
commission; 

(D) The use of a material recovery process which obtains useful 
material from material that would otherwise be solid waste as 
defined in ORS 459.005, hazardous waste as defined in ORS 
466.005, or used oil as defined in ORS 459A.555; or 

(E) The treatment, substantial reduction or elimination of or redesign to 
treat, substantially reduce or eliminate hazardous waste as defined 
in ORS 466.005. 

Exclusions from ORS 468.155(2) "Pollution control facility" or "facility" does not include: 

Page I 

Definition (a) Air conditioners; 
(b) Septic tanks or other facilities for human waste; 
( c) Property installed, constructed or used for moving sewage to the 
collecting facilities of a public or quasi-public sewerage system; 



Insignificant 
Contribution 

Replacements 

Page2 

( d) Any distinct portion of a pollution control facility that makes 
an insignificant contribution to the principal or sole purpose of the 
facility including the following specific items: 

(A) Office buildings and furnishings; 
(B) Parking lots and road improvements; 
(C) Landscaping; 
(D) External lighting; 
(E) Company or related signs; and 
(F) Automobiles; 

( e) Replacement or reconstruction of all or a part of any facility for which a 
pollution control facility certificate has previously been issued under ORS 
468.170, except: 

(A) If the cost to replace or reconstruct the facility is greater than the 
like-for-like replacement cost of the original facility due to a 
requirement imposed by the department, the federal Environmental 
Protection Agency or a regional air pollution authority, then the facility 
may be eligible for tax credit certification up to an amount equal to the 
difference between the cost of the new facility and the like-for-like 
replacement cost of the original facility; or 
(B) If a facility is replaced or reconstructed before the end of its useful 
life then the facility may be eligible for the remainder of the tax credit 
certified to the original facility; 

(f) Asbestos abatement; or 
(g) Property installed, constructed or used for cleanup of emergency spills 
or unauthorized releases, as defined by the commission. 
<Formerly 449.605; 1975 c.496 sl; 1977 c.795 sl; 1979 c.802 s I; 1983 

c.637 sl; 1987 c.596 s4; 1989 c.802 s4> 



Citations Relevant to Purpose 

Sole Purpose The sole purpose of such use, erection, construction or installation is to 
ORS prevent, control, or reduce a substantial quantity of air, water or noise 

468.155(1)(a)(B) pollution or solid or hazardous waste or to recycle or provide for the 
appropriate disposal of used oil. 

OAR 340-016 "Sole Purpose" means the exclusive purpose. 
0010(9) 1 

0025 (l)(b)1 The sole purpose of the facility is to prevent, control or reduce a substantial 
quantity of air, water or noise pollution or solid or hazardous waste or to recycle 
or provide for the appropriate disposal of used oil. In order to meet the definition 
of sole purpose, the only function or use of the facility must be the control, 
reduction, or prevention of pollution, or, for the material recovery of solid waste, 
hazardous waste or used oil. Sole purpose is not applicable where the facility is 
established in response to the environmental requirements identified in 
subsection (a) of this section. Other benefits of economic value which result 
from the facility are not eligible for tax credit and must be eliminated through the 
return on investment calculation. 

Insignificant ( d) Any distinct portion of a pollution control facility that makes an 
Contribution insignificant contribution to the principal or sole purpose of the facility 

ORS 468.155(2) including the following specific items ... 
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ORS 468.155 (l)(b) 
Citations Relevant to Air Pollution Control 

Air Quality 
Laws 

ORS 468A.005 

Such prevention, control or reduction required by this subsection 
shall be accomplished by: 

(B) The disposal or elimination of or redesign to eliminate air 
contaminants or air pollution or air contamination sources and the 
use of air cleaning devices as defined in ORS 468A.005; 

There is no definition for "dispose of' or "eliminate" in the air quality rules. 
The department interprets both words as "to get rid of." 1 

"Air pollution" means the presence in the outdoor atmosphere of one or 
more air contaminants, or any combination thereof, in sufficient quantities 
and of such characteristics and of a duration as are likely to be injurious to 
public welfare, to the health of human, plant, or animal life or to property 
or to interfere unreasonably with enjoyment of life and property throughout 
such areas of the state as shall be affected thereby. 

"Air contaminant" means a dust, fume, gas, mist, odor, smoke, vapor, 
pollen, soot, carbon, acid or particulate matter or any combination thereof. 

"Particulate Matter" means all finely divided solid or liquid material~other 
than uncombined water, emitted to the ambient air as measured by an 
applicable reference method in accordance with the Department's Source 
Sampling Manual, (January 1992). 

"Air contamination source" means any source at, from, or by reason of 
which there is emitted into the atmosphere any air contaminant, regardless 
of who the person may be who owns or operates the building, premises or 
other property in, at or on which such source is located, or the facility, 
equipment or other property by which the emission is caused or from 
which the emission comes. 

An "air-cleaning device" means any method, process or equipment that 
removes, reduces or renders less noxious air contaminants prior to their 
discharge in the atmosphere. 

1 Webster's II New Riverside University Dictionary 
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ORS 468.155 (l)(b) 
Citations Relevant to Water Pollution Control 

Such prevention, control or reduction required by this subsection 
shall be accomplished by: 

(A) The disposal or elimination of or redesign to eliminate 
industrial waste and the use of treatment works for industrial waste 
as defined in ORS 468B.005; 

Water Quality There is no definition for "dispose of' or "eliminate" in the air quality rules. 
ORS 468B.005 The department interprets both words as "to get rid of." 2 

"Water pollution'..'. means such alteration of the physical, chemical or biological 
properties of any waters of the state, including change in temperature, taste, 
color, turbidity, silt or odor of the waters, or such discharge of any liquid, 
gaseous, solid, radioactive or other substance into any waters of the state, 
which will or tends to, either by itself or in connection with any other 
substance, create a public nuisance or which will or tends to render such 
waters harmful, detrimental or injurious to public health, safety or welfare, or 
to domestic, commercial, industrial, agricultural, recreational or other 
legitimate beneficial uses or to livestock, wildlife, fish or other aquatic life or 
the habitat thereof. 

"Industrial waste" means any liquid, gaseous, radioactive or solid waste 
substance or a combination thereof resulting from any process of industry, 
manufacturing, trade or business, or from the development or recovery of any 
natural resources. 

"Treatment works" means any plant or other works used for the purpose of 
treating, stabilizing or holding wastes. 

"Wastes" means sewage, industrial wastes, and all other liquid, gaseous, solid, 
radioactive or other substances which will or may cause pollution or tend to 
cause pollution of any waters of the state. 

2 Webster's II New Riverside University Dictionary 
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I. INTRODUCTION/CONTENTS 

9 This order provides final agency disposition of an application for a pollution control facility 

10 tax credit by Willamette Industries, Inc. (the company or the applicant). The contents of the 

11 order are as follows: 

12 II. 

13 III. 

14 IV. 

15 v. 

16 VI. 

17 VII. 

18 

19 

20 

21 

22 

23 

24 

25 

26 
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1 · C. Other Issues 

2 1. Dissenting Staff Opinion 

3 VIII. Summary 

4 IX. Final Order 

5 

6 
II. FINDINGS OF FACT/PROCEDURES 

7 1. Applicant Willamette Industries, Inc. constructed the East Multnomah Recycling (EMR) 

8 plant. The plant is designed to process (collect, sort and bail) corrugated cardboard, newspaper, 

9 mixed waste paper and high-grade office paper. It was the company's intention to lease the plant 

10 to an operator. 

11 

12 

13 

14 

15 

16 

17 

2. On September 27, 1993, Far West Fibers began operating the plant by accepting and 

processing recycled waste. During October of 1993, it baled approximately 3,500 tons of 

recycled material. During November, Far West baled approximately 5,000 tons of material. 

During the period from December 1 to December 21, 1993 Far West baled approximately 3,700 

tons of recycled material. During calendar year 1994, Far West baled an average of 6,556 tons 

of recyclable material each month. 

18 3. On January 13, 1994, Willamette Industries executed a lease with Far West Fibers wherein 

19 Far West agreed to operate the plant and pay rent to Willamette Industries. The lease included 

20 an effective date of January 1, 1994. The day before, December 31, 1993, was the date that 

21 Willamette Industries began to depreciate the plant for income tax purposes. 

22 

23 

24 

25 

4. Some time in March or April of 1994, Willamette Industries completed installation of a dust 

filtration system and a platform scale at the plant. 

5. On December 22, 1995, Willamette Industries submitted an application for a pollution control 

26 tax credit for the EMR plant. The application was assigned number 4570. The application seeks 
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1 certification of a facility that has as its sole purpose the reduction of a substantial quantity of 

2 solid waste. 

3 

4 

5 

6 

7 

8 

9 

6. The matter first came before the Environmental Quality Commission (EQC or Commission) 

at its regular meeting on November 21, 1997. The matter was set over, however, at the request 

of Willamette Industries. It was rescheduled for the Commission's regular meeting on 

December 11, 1998, but again was set over at the request of the applicant. It was rescheduled for 

the Commission's regular meeting on November 18, 1999, but the applicant again requested 

postponement until a later date. 

10 7. On December 20, 1999, the Commission considered the application, heard a report and 

11 recommendation from the Department of Environmental Quality (DEQ or Department) and legal 

12 arguments from Willamette Industries' legal counsel. The Commission deliberated but was 

13 unable to make a decision. 1 Consequently, the matter was set over until the Commission's next 

14 meeting for further action. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

8. The parties then agreed to postpone further Commission action pending settlement 

negotiations. When the negotiations did not result in settlement, the matter was placed on the 

Commission's agenda for its July 14, 2000 meeting at the mutual request of the Willamette 

Industries and the Department. The Chair established a deadline, which was ultimately extended 

until June 23, 2000, to submit any additional written material or argument. 

9. The matter was again heard by the Commission at the July 14 meeting. The Commission 

considered a recommendation from Department staff and heard arguments from an employee of 

Willamette Industries and its legal counsel. The Commission also heard legal advice from an 

assistant attorney general representing the department. The Commission deliberated and voted 

26 1 Commissioner Tony Van Vliet did not participate in this or any subsequent deliberations on this tax credit 
application. 
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1 4-0 to reject the application for the certification. The Commission also authorized the Director 

2 of the Department of Environmental Quality to execute a final order on its behalf. 

3 III. KEY LEGAL AUTHORITIES 

4 

5 

6 

10. The Commission is authorized to issue pollution control tax credit certificates pursuant to 

ORS 468.155 to 468.190. ORS 468.165(6) provides: 

7 "The application [for a tax credit certificate] shall be submitted after construction of the facility 

8 is substantially completed and the facility is placed in service and within two years after 

9 construction of the facility is substantially completed. Failure to file a timely application shall 

10 make the facility ineligible for tax credit certification. " This entire case hinges upon 

11 interpretation of the first sentence of this statutory provision and even more specifically the 

12 words "substantially completed." 

13 

14 

15 

16 

17 

18 

11. The administrative rules adopted by the Commission and applicable to this case include a 

definition of substantial completion. OAR 340-016-0010(11) states: "Substantial Completion" 

means the completion of erection, installation, modification, or construction of all elements of 

the facility which are essential to perform its purpose." The "purpose" referred to here is the 

pollution control function of the particular facility. 

19 12.The term "facility" as used in ORS 468.165(6) and OAR 340-016-0010(11) refers to the 

20 pollution control facility as defined in ORS 468.155(1 )(a), which is not necessarily co-extensive 

21 with the plant. In this instance, the applicant has claimed a material recovery facility. The sole 

22 purpose of such a facility is to reduce a "substantial quantity" of solid waste. ORS 

23 468.155(l)(a)(B). 

24 Ill 

25 Ill 

26 Ill 
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1 13. The term "purpose" as used in OAR 340-016-0010( 11) refers to the sole or principal 

2 pollution control purpose of the facility under ORS 468.155, not the business purpose or other 

3 interests of the taxpayer in building the plant or seeking the tax credit certificate. 

4 IV. LEGAL ARGUMENTS 

5 

6 

7 

8 

9 

10 

11 

14. The Department recommended rejection of the application based on its conclusion that the 

pollution control facility was substantially complete on September 27, 1993, more than two years 

before the date the application was filed. This conclusion was based on the facts showing that 

large quantities of solid waste were being recovered as of late September, thereby demonstrating 

that all of the elements essential to reduce a substantial quantity of solid waste had been 

completed. 

12 15. Willamette Industries first argued that the facility was not substantially complete until 

13 January 1, 1994, the date that the lease became effective and it started depreciating the plant. 

14 Most recently, the company argued that the facility was not substantially completed until 

15 sometime in March or April of 1994 when a platform scale and a dust control system were 

16 installed and operational at the plant. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

V. ULTIMATE FINDING OF FACT 

16. The EMR facility was substantially completed on or about September 27, 1993. Willamette 

Industries filed its tax credit application on December 22, 1995, which is more than two years 

after the facility was substantially completed. 

VI. CONCLUSION OF LAW 

17. The Commission finds and concludes that Willamette Industries failed to submit its 

application within two years after construction of the claimed facility was substantially 

26 completed and that the application must therefore be rejected. 
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VII. STATEMENT OF REASONSIDISCUSSION2 

A. Substantial Completion 

Willamette Industries argued that the facility was not substantially complete until 

January 1, 1994, when the lease with Far West became effective. However, the EMR 

facility was substantially complete in late September 1993, because that is when the facility 

began operating to reduce a substantial quantity of solid waste. The company's arguments 

to the contrary are not supported by the facts or law of this case. 

1. The Applicable Law and the EQC's Conclusion 

The statutes and rules governing this case are quite clear and straightforward. As noted 

above, the applicable statutes require that the application be submitted within two years after 

construction is substantially completed. ORS 468.164(6). The applicable rules define 

"substantial completion" as the "completion of erection, installation, modification, or 

construction of all elements of the facility which are essential to perform its purpose." In this 

case, the claimed facility is a material recovery facility whose sole purpose must be to reduce "a 

substantial quantity" of solid waste. ORS 468.155(1)(a)(B). Thus, the EQC concurs with the 

conclusion of the Attorney General's office: "In sum, a proper interpretation of the statutes and 

rule.in question requires that the EQC ask itself the following question: on what date were all 

elements of the claimed facility essential to reduce a substantial quantity of solid waste 

completed?" Letter from Assistant Attorney General Michael B. Huston to Maggie Vandehey, 

DEQ, dated February 4, 2000, p.3. 

According to the facts provided by the applicant, Far West Fibers, the lessee, began 

operating the facility on September 27, 1993. Additional facts clearly demonstrate that even the 

24 2 ORS 468.170(2) provides in pertinent part: "If the commission rejects an application for certification, the 
commission shall cause written notice of its action, and a concise statement of the findings and reasons therefor, to 

25 be sent ... to the applicant. (Emphasis added.) At the same time, the number and complexity of Willamette 
Industries' arguments require and deserve a thorough response. To achieve both ends, the bold language in this 

26 section provides a summary and concise statement of the EQC's reasons. The language in regular type provides a 
more thorough examination of the company's arguments and the EQC's assessment of them. 
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I earliest operations by Far West were sizable. In October, approximately 3,500 tons of recyclable 

2 material were baled; in November, approximately 5,000 tons; and between December I st and 

3 December 21 '',approximately 3,700 tons. In the following year, the facility averaged 6,556 tons 

4 each month. Thus, the early operations in 1993, before the key date of December 22, were 

5 reducing solid waste at a rate fully 50% of the average monthly capacity. In the EQC's 

6 judgment, the reduction of several thousand tons of solid waste per month, at such a high 

7 percentage of the total capacity, is clearly a "substantial quantity" of solid waste. 

8 For these reasons, the EQC concludes that all elements of the facility essential to reduce a 

9 substantial quantity of solid waste were completed as of September 27, 1993, nearly three full 

10 months before the key date of December 22. If this is the case, the date of the lease is of 

11 minimal significance because the Jessee was allowed to undertake major operations well before 

12 the lease was executed or effective. 

13 The company challenges this conclusion by offering three primary theories why different, 

14 and of course later, dates would be legally and factually determinative in this case. We now 

15 proceed to consider those three theories and the reasons that the EQC rejects them. 

16 2. The Lease 

17 Although the effective date of a lease may be a relevant consideration, it does not alone 

18 constitute substantial completion, either in general or in this particular case. At the outset of this 

19 proceeding, the company relied almost entirely on the contention that the leasehold effective 

20 date, January I, 1994, was the date of substantial completion. (In its last submittal, the company 

21 does not appear to retain the lease argument, merely mentioning the lease date on the last page, 

22 but nonetheless, the EQC will respond to the argument.) Letter from Caroline E. Kuerschner to 

23 EQC, dated June 23, 2000, p. 12. 

24 It is true that the applicable statute, for this type of pollution control facility does allow 

25 either the lessor or the lessee to claim the tax credit. There is nothing, however, that alters the 

26 statutory requirement for "substantial completion." As we concluded above, the facility was 
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26 

substantially complete when in late September 1993 Far West, the lessee, began operating the 

facility and thereby reducing solid waste pollution. The fact that the company and Far West had 

not yet entered into a lease is of no legal significance in this case. The EQC notes and concurs in 

the following pertinent advice from the Attorney General: 

Absent further rulemaking, ... we doubt that a court would sustain a determination 
by the EQC based on a single factor, such as the date of the leasehold or the date 
on which a company began to claim depreciation for tax purposes. Letter from 
Assistant Attorney General Michael Huston, supra, p. 4. 

This is not to say that a lease is never significant. To the contrary, in many cases 

the lease is likely to be evidence of the start of productive operations. That is simply not 

the case here. 

3. Placed in Service 

Under ORS 468.165(6), the requirement that the facility be "placed in service" is 

separate from and in addition to the requirement for substantial completion, and it 

expressly applies only to determine the starting date for applications, not the final date for 

applications. At one point, DEQ considered using "placed in service" as the sole means of 

determining "substantial completion,'' but that idea was ultimately rejected. 

Also earlier in the process, Willamette Industries urged the Commission to conclude that 

the facility was substantially complete on December 31, 1993, because that was when the facility 

was placed on the books for depreciation purposes or was "placed in service." The fatal flaw in 

the company's argument is that it relies not on the law-i.e., the statutes and rules-but rather on 

two documents drafted by DEQ for administrative purposes. The first is a document called 

"DEQ Pollution Control Facility Tax Credit Application Instructions and Guidelines." It is made 

available by mail or computer to possible applicants. It appears that the company is using this 

document for two legal purposes - first, to support the company's preferred interpretation of the 

statute, and second (although this is less clear), to suggest an inconsistency in the agency's 
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interpretation. We deal with the first, interpretation argument here and then the second, 

consistency argument in VII.B. below. 

It is equally important to note what the company is not arguing. The company is not 

arguing that it relied upon the DEQ Guidelines when it decided to file, thereby giving rise to an 

equitable estoppel argument. There could be no such reliance or equitable estoppel, because the 

DEQ Guidelines in question did not exist at the time that the company decided when to file. 

The company's entire theory rests on the following two sentences from the Guidelines: 
For some companies the date of substantial completion may be the date that 
operations began or it may simply be the date of purchase. For others, it may be 
the date the asset was placed on the books or began depreciation. DEQ Pollution 
Control Facility Tax Credit Application Instructions and Guidelines at 3 
(emphases added). 

Particularly when examined in context, these sentences simply note that several dates 

may be considered in determining substantial completion. Nothing in these two sentences 

suggests that any single date is alone sufficient. Even the date that operations began is not alone 

sufficient. Applicants must further show that the operations were reducing a significant quantity 

of solid waste. 

The second document the company relies upon is titled "Topic Discussion: Construction 

Completed and Placed in Service." This document sought to interpret the following statutory 

language: 

"The application shall be submitted after construction of the facility is 
substantially completed and the facility is placed in service and within two years 
after construction of the facility is substantially completed." 
ORS 468.165(6)(emphasis added). 

The plain language of this statute is clear. It establishes the starting date and final date 

for tax credit applications. The starting point includes two separate prerequisites - substantial 

completion and placed in service. The final date has only one prerequisite - substantial 

completion. 

Ill 
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1 Topic Discussion documents are used by Department staff to encourage debate internally 

2 and sometimes with the EQC over a question of interpretation, usually involving a statute or rule. 

3 In this case, the Topic Discussion document noted that "placed in service" was a term of art, 

4 defined and used by the Internal Revenue Service. The document further noted the similarities 

5 between the IRS definition and the EQC's rule definition of"substantial completion." This 

6 particular Topic Discussion was provided to the EQC, but it was never adopted by the EQC as a 

7 rule or otherwise. Thus, it could not have the force of a rule and could not, for example, override 

8 the rule definition of "Substantial Completion." Based in part on legal advice that the document 

9 probably conflicted with the applicable statutes and rules, the Department never adopted or 

10 implemented the document. It was not published on the website or included in the application 

11 packet. 

12 For these reasons, the EQC rejects Willamette Industries' contention that the EMR 

13 facility was not substantially complete until it was "placed in service." The company's 

14 argµments rely upon documents drafted by DEQ long after the facts of this case and for entirely 

15 different administrative purposes. Obviously, the company resorts to these documents because 

16 the plain language of the statutes and rules in question clearly contradict the company's position. 

17 4. The Dust Control System and Platform Scales 

18 The dust control system and platform scales were not essential elements of the 

19 facility. EMR was operating for pollution control purposes well before their installation in 

20 April of 1994. 

21 Starting in December 1999, Willamette Industries presented an almost entirely new 

22 theory on why its tax credit application was not submitted late. This theory was the focus of the 

23 company's last written submission in this tax credit review process. Letter from Caroline E. 

24 Kuerschner, supra. The theory suggests that EMR was not substantially complete until March 

25 and April 1994, several months after both the effective date of the lease and the date the facility 

26 
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1 was placed in service. The theory uses March and April 1994, because that is when two pieces 

2 of equipment, the DCE dust filter system and Toledo platform scales, were installed. 

3 As previously discussed at some length, the statutory and rule test for substantial 

4 completion is: on what date were all elements of the claimed facility essential to reduce a 

5 substantial quantity of solid waste completed? The company's final theory on substantial 

6 completion would have the EQC conclude that the date was April 1994, even though according 

7 to the company's facts, at least 31,868 tons of recyclable material had been baled.3 

8 In this respect, the theory seems to contradict the statute and rule, as well as common 

9 sense. To get to the seemingly late date of April 1994, the company puts forward a technical 

10 reading of the statute and rules that clearly contravenes the intent and purpose of those laws. 

11 Specifically, the company argues that because the rules use the language "claimed facility," that 

12 allows the applicant to dictate what are "essential" elements of the facility. 

13 The EQC respectfully disagrees with this line of argument. A review of the entire 

14 context in which the word "claimed" is used readily reveals the function of this adjective: the 

15 term "claimed" is used to distinguish a facility that applicant .claims to be eligible from one that 

16 has been adjudged eligible through the review process. 

17 With respect to the two elements in question, the proper test is whether they were 

18 essential to reduce a substantial quantity of solid waste. The question is not whether the dust 

19 filter and scales are desirable elements or even whether they are required by DEQ to control 

20 pollution. In this case, the facts show that over 31,000 tons of solid waste were baled before the 

21 dust filter and scales were installed. Furthermore, the company has failed to show that the 1994 

22 monthly average of 6,5 56 tons of recyclable material was affected at all by installation of the 

23 dust filter and scales. 

24 

25 

26 3 The figure is reached by adding the amounts baled for October, November and December 1993 - respectively 
3,500, 5,000 and 3,700 tons - and the average of 6,556 tons for January, February and March 1994. 
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1 Given these facts, the Commission must assume that all elements essential to the 

2 facility's purpose of reducing solid waste were completed in late September 1993. Any other 

3 interpretation would negate the word "substantially" from the statutory phrase "substantially 

4 completed." The facility was probably not completed until April 1994, but under this statute it 

5 was substantially completed. The Commission is confident that company officials in charge of 

6 compliance with the tax credit statute knew or should have known that it was not safe to rely 

7 upon the April 1994 date. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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B. Consistency of the Interpretation 

The EQC's determination in this case is not inconsistent with an EQC rule, an 

officially stated agency position or a prior agency practice. The DEQ guidelines relied on 

so heavily by the company do not state that a leasehold or any other factor alone establishes 

substantial completion. As to the prior tax credit decisions cited by the company, they do 

not appear to establish any official agency position or practice. Even if they do, those tax 

credit decisions are distinguishable from the application at hand. Finally, even if there is 

some inconsistency between the application at hand and the prior tax credit decisions, the 

EQC's explanation is that the interpretation adopted in this case is more consistent with 

the plain language and clear purpose of the tax credit statute. 

1. Overview on Consistency 

According to ORS 468.170(3), 
"If the applicant is rejected for any reason, ... the applicant may 
appeal from the rejection as provided in ORS 468.110." 

ORS 468.110 in turn provides for an appeal "in accordance with the provisions of ORS 183.310 

to 183.550," a cross-reference to Oregon's Administrative Procedures Act. Because neither the 

tax credit statute nor the implementing rules provide for a contested case proceeding, the EQC's 

final order would be reviewed in circuit court under ORS 183.484. One of the standards for 

judicial review established by ORS 183.484 reads as follows: 

Page 12 - APPLICATION NO. 4570 
FINDINGS OF FACT, CONCLUSIONS OF LAW AND FINAL ORDER 

Department of Justice 
1515 SW Fifth Ave, Suite 410 

Portland, OR 97201 
(503) 229-5725 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

"The court shall remand the order to the agency if it finds the 
agency's exercise of discretion to be: 

... (B) Inconsistent with an agency rule, an officially stated 
agency position, or a prior agency practice, if the inconsistency is 
not explained by the agency ... 

ORS 183 .484(5)(b ). 

As discussed above, the company's last written submittal included several DEQ Tax 

Credit Review Reports from prior cases. Referring to these reports, Willamette Industries argues 

that 
" ... the date a facility is placed into operation is not determinative 
of the date of substantial completion. That such dates are different 
and distinct is consistently reflected in the Department's own tax 
credit review reports. Moreover, the fact that operations can begin 
prior to the date a facility is substantially completed has been 
relied on by the Department to recommend certification of 
pollution control facilities." 

Letter from Caroline E. Kuerschner, supra, p.7 (emphases in 
original) 

. As noted above, it is not clear whether the company's argument is based upon the 

"inconsistency" standard of review under ORS 183.484(5)(b)(B). The company does not cite 

that statutory provision or any of the case law applying it. Nonetheless, the EQC prefers to 

assume that the inconsistency standard is at issue and to address it in this order, in two parts. 

First, the EQC offers its general findings and reasoning on why the EQC's interpretation is 

consistent with the agency's rules and any officially stated agency position or prior agency 

action. Second, the EQC briefly addresses each of the cited tax credit reports. 

2. General Findings and Reasoning 

The question of what constitutes an officially stated agency position or a prior agency 

practice ultimately belongs to the courts, but the EQC respectfully offers its judgment. The EQC 

finds and concludes that none of the reports relied upon by the company constitutes an officially 

stated agency position or a prior agency practice. Again, the EQC's reasoning for each 

document is offered below, but a few general problems with the company's assertion should be 
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1 briefly noted. For example, several of the tax credit applications in question are still pending. It 

2 · would seem axiomatic that a tax credit application not yet acted upon by the EQC cannot 

3 constitute "an officially stated agency position, or a prior agency practice." There is sufficient 

4 time and opportunity for the EQC' s determination in this case to be considered and incorporated 

5 as appropriate in the pending tax credit applications. 

6 All of the tax credits cited by the company have an additional problem - - none of them 

7 deals expressly with the question of substantial completion, nor offers or adopts any particular 

8 interpretation of these words. Thus, it is clear that none of the pending or prior tax credit 

9 applications, either separate or together, presents "an officially stated agency position." The 

10 reason for this is also clear: unless DEQ proposed to reject an application as untimely, there 

11 would be no specific consideration of the "substantial completion" issue. Obviously, it would be 

12 contrary to the applicant's interests to raise the issue. Moreover, third party participation in 

13 pollution control tax credit matters has been extremely rare. 

14 Willamette Industries uses the term "practice" in its last submittal, so perhaps it is the 

15 company's position that the interpretation of substantial completion in this case is inconsistent 

16 with "a prior agency practice." ORS 183.484(5)(b)(B). As noted in the quote immediately 

17 above, the company relies on several tax credit applications to support the proposition that 

18 "operation is not determinative of the date of substantial completion." Letter from Caroline E. 

19 Kuerscher, supra, p. 7. Even ifthe company is correct in this assertion, the argument is 

20 misplaced. As discussed at length in part VII.A. above, the legal test under the plain language of 

21 the statute and rule is not operation alone, but rather whether all of the elements essential to 

22 reduce a substantial quantity of solid waste were operating. Thus, for example, a facility may be 

23 operating, but simply not to the point of reducing a substantial quantity of solid waste. It is 

24 difficult and sometimes impossible to tell whether such other facts exist in a particular, 

25 previously decided tax credit matter. As noted above, the detailed facts involving substantial 

26 completion are rarely discussed in a tax credit report unless DEQ has reason to believe that the 
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1 applicant was late. Further information on each tax credit cited by the company is provided in 

2 part B.3. immediately below. For the reasons stated in that subsection and above, the EQC finds 

3 and concludes that none of the tax credit cases relied upon by Willamette Industries, either 

4 individually or together, constitute "an officially stated agency position, or a prior agency 

5 practice. "4 

6 Should a court conclude otherwise, it is then the agency's obligation to explain the 

7 inconsistency. EQC's explanation for its interpretation has, of course, already been offered in 

8 full in part V.A. As discussed there, the interpretation of substantial completion expressed in this 

9 case is more consistent, if not legally compelled, by the plain language of the applicable statutes 

10 and rules. 

11 We turn now to the individual tax credit reports. 

12 3. Findings and Reasons for lndividnal EQC/DEQ Tax Credit Reports 

13 The tax credits applications and other documents cited by Willamette Industries are 

14 addressed in reverse chronological order. 

15 (1) Tax Credit Review Report #5236 (May 1, 2000) 

16 Willamette Industries cites this application, #5236, as the first of four examples where the 

17 agency has purportedly taken the inconsistent position of using accounting or tax dates, such as 

18 the date of depreciation or the "placed in service" date, to determine substantial completion. 

19 This line of argument is discussed and rebutted in part VII.A.3. above. Among other reasons 

20 discussed there, accounting and tax dates may be considerations, as long as they are not alone 

21 determinative of substantial completion. 

22 Closer examination of application #5236 reveals that the company's reliance on this 

23 application is especially inappropriate. In that case, DEQ did not use the date that the air 

24 

25 4 The EQC will let the courts determine whether DEQ and the EQC are the same agency for purposes of the 
inconsistency standard ofreview. As a matter of policy, the EQC expects that the public generally perceives the two 

26 bodies as one and the same and, for this and other reasons, is concerned tbat the two bodies act consistently. 
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1 pollution facility was first placed on the "depreciation ledger," but rather DEQ used the date 

2 when "the applicant's ledger indicates that 92.4% of the claimed facility was in operational 

3 service". Tax Credit Review Report, p. 2 (emphasis added). The Department also listed the 

4 elements of the facility that were in service, clearly including the elements that provided 

5 pollution control (e.g., "majority ofbaghouse installation of piping, truck bins, majority portion 

6 of pneumatic converging system.") Id 

7 There is yet another problem with the company's use of application #5236. As written on 

8 the face of the report, application #5236 was "remove[d] from agenda" of the EQC, and at the 

9 time of the EQC's determination and vote in this case, it had not been acted upon by the EQC. 

10 Therefore, in the EQC's judgment, application #5236 does not constitute "an officially stated 

11 agency position" or "prior agency practice." 

12 (2) Tax Credit Review Report #5140 (May 1, 2000) 

13 The company cites this tax credit review report and several others for the proposition that 

14 "the date a facility is placed into operation is not determination of the date of substantial 

15 completion." Letter from Caroline E. Kuerschner, supra, p. 7. The company's argument is 

16 misplaced for two reasons. First, at the time of the EQC's deliberations and vote in this case, 

17 application #5140 was still pending and had not been decided by the EQC. Thus, both DEQ's 

18 recommendation and the EQC's resolution were both unknown at the time of the decision in this 

19 case. Therefore, in the EQC' s judgment, there is no officially stated agency position on 

20 application #5140. 

21 Second, the company's proposition is true, but it misses the point legally. Operation is 

22 not the same as substantial completion. Rather, as discussed carefully above, the test of 

23 substantial completion is not just any operation, but rather operation of all elements of the 

24 claimed facility essential to reduce a substantial quantity of solid waste. 

25 Tax credit application #5140 deals with an $18 million dollar organic wastewater 

26 pretreatment and treatment system, including a particularly complex fluoride treatment system. 
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1 Just from the face of the staff report, it should be obvious that such systems typically involve 

2 lengthy start-up and trial periods. Therefore, the fact that the facility started operations a year 

3 before the construction was substantially complete is neither unusual nor contrary to the EQC's 

4 interpretation of substantial completion in this case. 

5 (3) Tax Credit Review Report #5105 (May 1, 2000) 

6 This application and the following two applications are all cited by the company because 

7 the Department recommended "approval of a facility based on the date the facility was placed 

8 into operation, not the date construction was determined to have been substantially completed." 

9 Specifically, the company is referring to the short-hand chronology that DEQ used in these cases. 

10 With respect to application #5105, the chronology read as follows: 

11 

12 

13 

14 

15 

16 

Timeliness of Application 
The department determined that the 
application was submitted within the 
timing requirements of 
ORS 468.165(6). 

Application Received 
Additional Information Requested 
Additional Information Received 
Additional Information Received 
Application Substantially Complete 
Construction Started 
Construction Completed 
Facility Placed into Operation 

10/20/98 
2/18/99 

4/8/99 
11112/99 
12/6/99 

10/10/95 
6/11/96 

10/20/96 

17 Apparently, the company's entire concern rests on the last two entries in this very brief 

18 chronology. This makes far too much of too little. As the Department has noted, operation is 

19 used by staff as an indicator of when they should make further inquiry about the filing deadline. 

20 While operation alone does not equal, substantial completion, it is required as a minimum. 

21 Furtherfore, operation is pertinent for other policy and legal purposes. For example, failure to 

22 continue operation can be a basis for revoking a tax credit certificate. ORS 468.185(la) 

23 (the EQC may order revocation if"[t]he holder of the certificate has failed substantially to 

24 operate the facility ... ") 

25 Ill 

26 Ill 
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1 In short, for all of these reasons, the three applications cited by the company do not 

2 support the proposition that the Department or this Commission are using operation or service 

3 dates as the sole determinative of substantial completion. 

4 Finally, it is again noted that application #5105 had not been adopted at the time of the 

5 Commission's deliberation and vote in this case. Thus, it is also questionable whether the staff 

6 report, which is subject to change, does constitute "an officially stated agency position" or a 

7 "prior agency practice." 

8 (4) Tax Credit Review Report #5103 (May 1, 2000) 

9 See the report immediately above, #5105. 

10 (5) Tax Credit Review Report #5047 (September 1999) 

11 See report #5105 above. The only pertinent difference is that in this case, the EQC has 

12 taken final action on the tax credit application. 

13 (6) Tax Credit Review Report #4948 (December 30,1998) 

14 The company's only reference to this tax credit is in a footnote, where the company 

15 quotes the following sentence: "The sole purpose of the previously listed components is to 

16 recycle or directly facilitate the recycling ofa substantial quantity [of solid waste]." Letter from 

17 Caroline E. Kuerschner, supra, p. 2. Application #4948 also involved a waste paper recycling 

18 plant, although a far larger and more expensive one. 

19 The company cites this report as support for its factual assertion that both the dust filter 

20 system and the platform scales would satisfy the sole purpose test. Therefore, it does not appear 

21 that application #4948 is part of the company's allegation of inconsistency. In any case, the 

22 EQC's position on the dust filter and scales elements is fully set forth in part VII.A.4. above. To 

23 the extent that there is any inconsistency requiring an explanation under ORS 183.484(5), the 

24 explanation is provided in full there. 

25 (7) Tax Credit Review Report #4570 (January 24, 2000) 

26 (8) Tax Credit Review Report #4570 (December 8, 1999) 
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1 (9) Tax Credit Review Report #4570 (September 30, 1997) 

2 These three reports are simply earlier staff reports from the application that is the subject 

3 of this order. Presumably, these reports were provided because the company quoted passages 

4 from these reports and otherwise to facilitate the EQC's consideration of the company's 

5 arguments. If the company intended to suggest that these reports constitute officially stated 

6 agency positions or a prior agency practice requiring an explanation, the company did not make 

7 that clear. Furthermore, as noted on the prior report, to the extent that a court determines that an 

8 explanation is required, that explanation is provided by the analysis and discussion of all the 

9 issues throughout this order. 

10 (10) Tax Credit Review Report #4129 (February 16, 1994) 

11 Willamette Industries simply cites application #4129 as another example of its flawed 

12 argument that any prior tax credit decision in which substantial completion was later than any 

13 operations is contrary to the interpretation set forth in this order. For the reasons discussed 

14 above (general analysis and application #4570) and in the tax credit that follows, the company's 

15 argument ignores the statutory and rule language that, together, requires completion of all 

16 elements essential to reduce a substantial quantity of pollution. 

17 Furthermore, the facility in application #4129 is semiconductor wafer processing 

18 equipment that controls nitric acid emissions. The staff report discusses problems faced in . 

19 meeting proposed emission levels, thereby substantially reducing air pollution. 

20 (11) Tax Credit Review Report #3979 (September 1, 1993) 

21 See application #5140 above. The company simply uses application #3 979 as another 

22 example of operation preceding substantial completion. As discussed above, there is no 

23 inconsistency between that fact and the EQC' s position in this case. Operations do not constitute 

24 substantial completion until those operations are sufficient to reduce a substantial quantity of 

25 pollution. Application #3979 involved two air pollution control facilities, an electrostatic 

26 precipitator and a baghouse with a pneumatic waste transport system. Both of these facilities had 
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1 about a two-month difference between initial operations and substantial completion. No one 

2 raised any issue of substantial completion in that application, and thus there was no further 

3 exploration of that issue. Absent additional facts, there is simply no inconsistency between the 

4 EQC's approval of application #3979 and our interpretation in this case. 

5 C. Other Issues 

6 1. Dissenting Staff Opinion 

7 The fact that one DEQ staff member, who has technical expertise in solid waste and 

8 was asked to review this application, expressed support for the position advocated by the 

9 company was considered by the EQC but has no particular significance to the ultimate 

10 decision of the agency. Difference of opinion between staff members is both appropriate 

11 and common. But the final staff recommendation rests with the agency managers of the 

12 tax credit program and ultimately the Director, and the final decision rests with the EQC. 

13 Willamette Industries placed great weight, both in oral and written argument, on the fact 

14 that William Bree, a staff member with DEQ's solid waste program, expressed support for the 

15 company's position at certain stages in the tax credit review process. With all due respect to 

16 counsel for the company, time spent on this matter seemed excessive, and only a brief response 

1 7 is in order. 

18 Every tax credit application is reviewed by a number of people with diverse expertise, 

19 both staff members within the agency and, as appropriate, outside contractors. This review 

20 process almost always includes a "technical review" by a staff member in the pollution control 

21 program that is related to the facility under review. In this case, the technical review of a 

22 material recovery facility was logically assigned to Mr. Bree, a staff member in the solid waste 

23 program who has some familiarity with this type of facility. It is not surprising in this case that 

24 Mr. Bree's position might favor tax credit certification of the company's EMR facility, given the 

25 obvious environmental merit of the facility. The EQC agrees with this positive assessment of the 

26 
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1 EMR facility but, at least on this occasion, does not agree with Mr. Bree's reading of the tax 

2 credit law. 

3 VIII. SUMMARY 

4 This case calls for an interpretation of the phrase "substantially completed," which starts 

5 the clock running on a two-year deadline for filing a pollution control tax credit application. In 

6 making this interpretation, this Commission's function is simply to interpret and apply the 

7 inexact words to the facts of this case in a manner that is consistent with the legislative purpose. 

8 This is not a case in which the legislature has delegated broad policy making discretion to the 

9 Commission. 

10 While the pollution control tax credit statute offers generous financial support for eligible 

11 facilities, it is strict and unforgiving in the deadlines that it establishes. When the facts show, as 

12 they do in this case, that a facility is operating in a manner that is reducing substantial quantities 

13 of pollution, the Commission is compelled to conclude that the facility is substantially complete. 

14 Nothing in this interpretation will affect diligent applicants. There is simply no reason 

15 that the company needed to wait until the last days, a frustration expressed by the company's 

16 own tax manager. Even using the company's view of substantial completion, there was still an 

17 18 month window in which the company could have applied without any risk of being late. 5 

18 

19 

20 

21 

22 

23 

24 

25 

IX. FINAL ORDER 

Willamette Industries' Pollution Control Tax Credit Application No. 4570 is rejected. 

It is so ordered: 

Dated this n.!!day of September 2000. 

26 5 The 18 month period is the approximate difference between March/April of 1994, which the company contends 
was the date of substantial completion, and September 27, 1995, DEQ's view of when the application was due. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

NOTICE OF JUDICIAL REVIEW: You are entitled to judicial review ofthis order. Judicial 
review is pursuant to the provisions of ORS 468.170(3) and 468.110. 

GEN57807 
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App. No. Media Applicant 

4979 Air Willamette Industries, Inc. 

5159 Water Deschutes Brewery 

5162 Air Ohka America, Inc. 

5163 Water Ohka America, Inc. 

5195 Water Sabroso Corporation 

5196 Noise Sabroso Corporation 

5197 SW Sabroso Corporation 

5198 Water Sabroso Corporation 

5199 SW Sabroso Corporation 

5236 Air Smurfit Newsprint Corp. 

5297 Air Synthetech, Inc. 

5330 USTs Guernsey Development, Inc. 

5331 Air/Noise Oregon Steel Mills, Inc. 

5345 Water Van Beek Dairy 

5353 Air Schrock Cabinet Company 

5358 Air Schrock Cabinet Company 

5363 SW United Disposal Service, Inc. 

5384 Air Ash Grove Cement Co. & Subsidiaries 

5386 FB Oregon Rootstock & Tree Co., Inc. 

5388 Air Foster Auto Parts, Inc. 

5389 Air U Pull It Tigard, Inc. 

5390 Air Damascus U Pull It, Inc. 

5391 Air U Pull It Salem Auto Wrecking, Inc. 

5392 Water Damascus U Pull It Inc. 

Commiss.on Action 
9/29/00 

Certified Cost % 

$ 714, 103 100% 

$ 509,938 100% 

$ 114,425 100% 

$ 65,854 100% 

$ 4,208 100% 

$ 32,062 100% 

$ 37,557 100% 

$ 9,914 100% 

$ 346,554 100% 

$ 134,312 92% 

$ 96,790 100% 

$ 68,912 100% 

$ 75,760 100% 

$ 128,030 100% 

$ 307,596 67% 

$ 148,842 100% 

$ 1,754 100% 

$ 1,754 100% 

$ 1,754 100% 

$ 1,754 100% 

$ 7,295 100% 

Value Recommendation Action 

REMOVE 

$ 357,052 Approve 

$ 254,969 Approve 

$ 57,213 Approve 

$ 32,927 Approve 

$ 2,104 Approve 

$ 16,031 Approve 

$ 18,778 Approve 

$ 4,957 Approve 

REMOVE 

$ 173,277 Approve 

$ 61,784 Approve 

$ 48,395 Approve 

REMOVE 

$ 34,456 Approve 

$ 37,880 Approve 

$ 64,015 Approve 

$ 102,891 Approve 

$ 74,421 Approve 

$ 877 Approve 

$ 877 Approve 

$ 877 Approve 

$ 877 Approve 

$ 3,648 Approve -



5393 Water 

5394 Water 

5395 Water 

5419 SW 

5420 SW 

5425 SW 

5429 SW 

5430 SW 

5434 SW 

5441 Plastics 

5450 SW 

5456 P2-Perc 

5459 USTs 

5460 USTs 

5167 Air 

5276 Water 

5286 Water 

5299 Water 

5373 Water 

Cert.# 

3825 

3038 

4000 

_-,·='--

Commission Action 
9/29/00 

U Pull It Tigard, Inc. $ 8,804 100% 

Foster Auto Parts, Inc. $ 10,513 100% 

Foster Auto Parts, Inc. $ 45,823 100% 

Newberg Garbage Service, Inc. $ 42,810 100% 

Newberg Garbage Service, Inc. $ 30,000 100% 

Bend Garbage Company $ 215,104 100% 

Newberg Garbage Service, Inc. $ 14,918 100% 

Newberg Garbage Service, Inc. $ 4,796 100% 

Corvallis Disposal 

Denton Plastics, Inc. $ 9,000 100% 

American West Leasing $ 45,995 100% 

Midway Cleaners, Inc. $ 49,814 100% 

Devon Oil Company, Inc $ 99,099 90% 

Devon Oil Company, Inc $ 124,917 87% 
TOTAL Approvals 

Willamette Industries, Inc. 

Teledyne Industries, Inc. $ 132,705 100% 

Teledyne Industries, Inc. $ 22,500 100% 

Willamette Industries, Inc. 

Sanders Forest Products, Inc. $ 830,278 10Q% 

To: Mr.&Mrs Alan Bowdish 

To:Floragon Forest Products Mollala, Inc. 

To:Floragon Forest Products Mollala, Inc. 

$ 4,402 Approve 

$ 5,257 Approve 

$ 22,912 Approve 

$ 21,405 Approve 

$ 15,000 Approve 

$ 107,552 Approve 

$ 7,459 Approve 

$ 2,398 Approve 

REMOVE 

$ 4,500 Approve 

$ 22,998 Approve 

$ 24,907 Approve 

$ 44,595 Approve 

$ 54,339 Approve 
$1,686,027 

REMQVE 

$ 66,353 /(Deny ' 
tJ ... • 

'-l!m vVt:. 
$ 11,250 \ Deny ) v 

'°REMOVE 
$ 415,139 

. -....;:'\ f Deny , --b? P.ernl!Ye._ 
\ .// 

Transfer 

Transfer 

Transfer • 



Environmental Quality Commission 
DRule Adoption Item 
X Action Item 
Dlnformation Item 

Title: Tax Credit Applications 

Agenda Item C 
September 1, 2000 Meeting 

Summary: Staff recommends the following actions regarding tax credits: 

Approve 

Pollution Control Facility Tax Credit 
Air (11 applications) 

Air/Noise (1 application) 

Field Burning (l application) 

Hazardous Waste (I application) 

Noise (1 application) 

Solid Waste (9 applications) 

USTs (3 applications) 

Water (9 applications) 

Pollution Control Facility Tax Credit (36 applications) 

Pollution Prevention Tax Credit 
Pollution Prevention Tax Credit (1 application) 

Reclaimed Plastics Products Tax Credit 
Plastics (1 application) 

Approve (38 applications) 

Deny 

Pollution Control Facility Tax Credit 
.Air (1 application) 

Water (4 applications) 

Deny (5 applications) 

Certified Cost 

$1,955,010 

$96,790 

$148,842 

$413,470 

$4,208 

$523,630 

$358,328 

$1 103 197 

$4,603,475 

$49,814 

$9 000 

$4,662,289 

$38,267 

$1,016,300 

$1,054,566 

Value 

$926,598 

$48,395 

$74,421 

$206,735 

$2,104 

$261,815 

$160,717 

$551 599 

$2,232,383 

$24,907 

$4 500 

$2,261,790 

$19,133 

$508,150 

$527,283 

Approve issuance of tax credit certificates for the applications presented in Attachment B. 
Deny issuance of tax credit certificates for the applications presented in Attachment C. 
Transfer Certificates as presented in Attachment D. 

Division Administrator 

September 1, 2000 
t Accommodations for disabilities are available upon request by contacting the Public Affairs 
Office at (503) 229-5317/(503) 229-6993 (TTD). 



State of Oregon 
Department of Environmental Quality 

Date: 

To: 

From: 

Subject: 

September 1, 2000 

Environmental Quality Commission 

Langdon Marsh, Director 

Agenda Item C, September 29, 2000, EQC Meeting 
Tax Credit Application Consideration 

Statement of the Need for Action 

Memorandum 

This staff report presents the staff analysis of pollution control facility, and pollution prevention tax 
credit applications and the Department's recommendation for Commission action on these applications. 

o All applications are summarized in Attachment A of this staff report. 
o Applications recommended for Approval are presented in detail in Attachment B. 
o Applications recommended for Denial are presented in detail in Attachment C. 
o Certificates presented for transfer are presented in Attachment D. 

According to the Commission's direction, this letter calls attention to applications that may require 
background information not contained in the Review Reports or a discussion of applications where staff 
needs the Commission's policy direction. 

Background APPROVALS: Attachment B 
The applications presented for approval in Attachment B: 

1. Meet the eligibility requirements for certificate issuance for the Pollution Control Facility Tax 
Credit, the Reclaimed Plastic Product, and the Pollution Prevention Tax Credit programs. 

2. Include two replacement facilities. 
3. Do not represent any Preliminary Applications for the Pollution Control Tax Credit Program. 
4. Are organized in application number sequence. 

Application 5159 - Deschutes Brewery 
The Department presented the Deschutes Brewery, Inc. application number 5159 in the May 17, 2000 
Staff Report to the Commission. Initially, the applicant did not include a consideration of cost savings on 
the average annual cash flow worksheet. However, the reviewers identified cost savings due to reduced 
BOD charges from the City of Bend. The Department recommended that the facility claimed on 
application number 5159 be approved with zero percent of the facility cost allocated to pollution control 
based on the inclusion of the cost savings. 

Mr. Gary Fish of Deschutes Brewery requested that the Department remove the application for 
certification of its wastewater treatment application from the May 17, 2000 agenda. Mr. Fish stated that 
since the time of the original application, he identified additional information that challenged the 
applicant's original assumptions the applicant had made. The application was removed from the agenda. 
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The applicant revised the cash flow information based on the actual performance of the claimed facility 
over the last two years. The result was that the operating costs of the claimed facility were much higher 
than anticipated. And the performance of the claimed facility was less than anticipated. The reviewers 
analyzed the performance information in detail and it appeared to reflect the actual operating conditions 
of the claimed facility. This revised information changed the percentage allocable to pollution control 
from zero percent to I 00% allocable. 

Replacement Facilities 
The tax credits are not intended to provide ongoing relief. They are intended to provide a one-time incentive 
for providing an environmental benefit or to reduce the cost of the initial compliance with an environmental 
regulation. Therefore, replacement or reconstruction of all or any part of a facility that has previously been 
issued a tax credit certificate are not eligible for a second tax credit with two exceptions. 

1. The facility was installation in response to a new DEQ, EPA or a regional air pollution 
authority requirement; or 

2. The original facility was replaced or reconstructed before the end of its useful 
life then the facility may be eligible for the remainder of the tax credit certified 
to the original facility. 

Two facilities presented for approval are replacement facilities. They are: 

Application Number 
5386 

Applicant 
Oregon Rootstock & Tree 
Co., Inc. dba TRECO 

Van Beek Dairy 

Eligible Facility Cost 
Remaining certificate 

value 

Remaining certificate 
value 

When the Commission approves a replacement facility for the remaining certificate value, the original 
certificate is reissued. The certificate will show the original conditions issue and the new conditions of 
issue; thereby, allowing the Department of Revenue to easily track the certificates. The actual remaining 
certificate value is subject to the verification by the Department of Revenue. 

Background COMMISSION DENIALS - Attachment C 
The applications presented for denial in Attachment C: 

1. Do not meet the eligibility requirements for certification according to the pollution control 
facility, pollution prevention, and the reclaimed plastics tax credit programs. 

2. Do not represent any preliminary applications under the pollution control facility tax credit 
program. 

3. Are organized in application number sequence. 
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Background TRANSFERS - Attachment D 
When the Commission approves a certificate transfer they revoke the original certificate as of the date the 
facility was sold or exchanged. The approval also includes the reissue of the certificate to the new 
certificate holder. The actual remaining certificate value is subject to the verification by the Department 
of Revenue. The certificate will be reissued under the same certificate number. The certificate will show 
both the original conditions of issue and the new conditions of issue; thereby, allowing the Depmiment of 
Revenue to easily track the certificates. Transfers are pursuant to ORS 315 .304 as administered by the 
Department of Revenue. 

The Department recommends the transfer of the following certificate as presented in Attachment E of the 
Department's Staff Report. 

Certificate Number 3825 

Certificate Number 3038 
Certificate Number 4000 

Alan Bowdish, Inc., requested the transfer of Certificate Number 3825 
from Alan Bowdish, Inc. to Mr. and Mrs. Alan Bowdish. The request was 
accompanied by a Bill of Sale. Staff verified that the facility is currently 
operating. 

Jerry L. Lawson, Jr. requested that certificates numbered 3038 and 4000 
issued to Avision Wood Specialties be transferred to Floragon Forest 
Products Mollala, Inc. The request was accompanied by a Bill of Sale. 

Background TOPIC DISCUSSION -- Attachment E 
The Commission asked the Department to discuss the method for considering cost savings for treatment 
works for industrial waste. The Commission recognized that cost savings are a subset the return on 
investment consideration and asked the Department to prepare a Worksession on the topic. The 
Worksession was postponed until Jmmary due to EQC scheduling. However, this agenda item contains 
treatment works for industrial waste where cost savings are considered. Therefore, staff included a 
discussion in Attachment E. 

Conclusions 
The recommendations for action on the attached applications are consistent with statutory provisions and 
administrative rules related to the pollution control facility and the pollution prevention tax credit 
programs. 

Recommendation for Commission Action 
The Department recommends the Commission approve certification for the tax credit applications as 
presented in Attachment B of the Department's Staff Report. The Department recommends the 
Commission deny certification for the tax credit applications as presented in Attachment C of the 
Department's Staff Report. The Department recommends the Commission transfer the certificate 
presented in Attachment D of the Staff Report. 
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Intended Follow-up Actions 
Staff will notify applicants of the action taken by the Environmental Quality Commission. The 
Department will notify applicants by Certified Mail when their facility was denied certification, approved 
for a lesser facility cost than on the application, or approved for less than 100% allocable to pollution 
control. Staff will notify Department of Revenue of any Issued, Transferred or Revoked certificates. 

Attachments 
A. Summary 
B. Approvals 
C. Denials 
D. Transfers 
E. Topic Discussion 

Reference Documents (available upon reguest) 
1. ORS 468.150 through 468.190. 
2. OAR 340-016-0005 through 340-016-0050. 
3. ORS 468A.095 through 468A.098. 
4. OAR 340-016-0100 through 340-016-0125. 
5. ORS 468.451 through OAR 468.491. 
6. OAR 340-017-0010 through 340-017-0055. 

Approved: 

Section: 

Division: 

0009 _ EQC _Preparation.doc 

Report Prepared by: Margaret Vandehey 
Phone: (503) 229-6878 
Date Prepared: September 1, 2000 



Attachment A 

Summary 



Agenda Item B - Check 914100 

A' ··c~t!i:fl'I 10~\ili~ow :~ ~l'r· .. .. ---.. ~~·~-~--··-·· .41rc41n_t• · 
!-" 

4979!Approve Air Willamette Industries, Inc. $615,050 100% $307,525 
- --- ------ ------ -------- - ------ ·············-- , _______ 

5159 Approve Water Deschutes Brewery $714,103 100% $357,052 
------ - ------- ___ ,,,_,,_ -·-- - ·-·----------

5162 Approve Air Ohka America, Inc. $509,938 100% $254,969 
------ -------·-

5163 Approve Water Ohka America, Inc. $114,425 100% $57,213 
- ------- - ------------ --

5195 Approve Water Sabroso Corporation $65,854 100% $32,927 
---- - ---- -- ---

5196 Approve Noise Sabroso Corporation $4,208 100% $2, 104 
--------- •... ---------·- ------- - -----·-·--- --- ----

5197 Approve Solid Waste Sabroso Corporation $32,062 100% $16,031 
------ ---- ----------------- -·---- ------------

5198 Approve Water Sabroso Corporation $37,557 100% $18,778 
- ------ ----------------

5199 Approve Solid Waste Sabroso Corporation $9,914 100% $4,957 
--- -- - ----------- -"" -- --- ·- --------------------- -------------- --- _,,,,_, ---·-----

5236 Approve Air Smurfit Newsprint Corp. $24, 184 100% $12,092 
----- ----- -- 1----- ------------ ------ -------------

5297 Approve Air Synthetech, Inc. $346,554 100% $173,277 
-- -------- ------ -----------

5330 Approve USTs Guernsey Development, Inc. $134,312 92% $61,784 
I - - - ------- ------ ----------- -- ---- - ----------

5331 Approve Air/Noise Oregon Steel Mills, Inc. $96,790 100% $48,395 
----- --------- ---, ------- ------ -----

5345 Approve 1,Water Van Beek Dairy $98,823 100% $49,412 

5353 Approve Air Schrock Cabinet Company $68,912 100% $34,456 
----- ---- - - -- - ----- --------- --- ---

5358 Approve Air Schrock Cabinet Company $75,760 100% $37,880 
- - ---------- ---------- --- - ---------------- - --- -------------- ---------

5363 Approve Solid Waste ·united Disposal Service, Inc. $128,030 100% $64,015 
- - -- ----- -- - - ----- ------------

5384 Approve Air Ash Grove Cement Co. & Subsidia $307,596 67% $102,891 
---- ------- ' --------------- -

5386 Approve Field Burning Oregon Rootstock & Tree Co., Inc. $148,842 100% $74,421 
--- ----------

5388 Approve Air Foster Auto Parts, Inc. $1,754 100% $877 
----- ------- ----- -------- ------------- -------

5389 Approve Air U Pull It Tigard, Inc. $1,754 100% $877 
----- .. - ------------- ------ --- ---------------- - --------

5390 Approve Air Damascus U Pull It, Inc. $1,754 100% $877 
------------ ---- --------- ----------- -----

' 
- - -- - ------------------ - -

5391 Approve Air U Pull It Salem Auto Wrecking, Inc. $1,754 100% $877 
-------- ------ ---------------- ------- --- ----

5392 Approve Water Damascus U Pull It Inc. $7,295 100% $3,648 
- ---- ---------- - - ---- - --- -------------- - - --- -- ------

5393 Approve Water U Pull It Tigard, Inc. $8,804 100% $4,402 
--------- - -- --- ------------- - ----- - I -

5394 Approve Water Foster Auto Parts, Inc. $10,513 
I 

1000/J $5,257 
---------- ---- -------------------- ----· 

5395 Approve Water Foster Auto Parts, Inc. $45,823 100% $22,912 
---- -------- ------- -- ' -----------

5419,Approve Hazardous Wast Newberg Garbage Service, Inc. $42,810 100% $21,405 
----------- ----- ----- ----------

5420 Approve ___ !Hazardous Wast Newberg Garbage Service, Inc. $30,000 100% $15,000 
----- ---- - ------- - -------------

5425 Approve Solid Waste Bend Garbage Company $215,104 100% $107,552 
----- -- - ---··------------~----- - -- ,_ 

5429 Approve Solid Waste Newberg Garbage Service, Inc. $14,918 100% $7,459 
------------ --------------

5430 Approve Solid Waste Newberg Garbage Service, Inc. $4,796 100% $2,398 
·---------- -----

5434 Approve Hazardous Wast Corvallis Disposal & Recycling Co $413,470 100% $206,735 
-- ------ ---- - ······--------- ' --- - ---- ----------·-----------
5441 Approve Plastics Denton Plastics, Inc. $9,000 100% $4,500 

---- ---------- I --

5450 Approve Solid Waste American West Leasing $45,995 100% $22,998 
---------

--l~:~_:? 
- - ----------------- ------------- - -----

5456 Approve Midway Cleaners, Inc. $49,814 100% $24,907 
----- ---

5459 Approve 1USTs Devon Oil Company, Inc $99,099 90% $44,595 
------- ----- .. 

5460 Approve Air Devon Oil Company, Inc $124,917 87% $54,339 
----- ----- ·----

5167 Deny Air Willamette Industries, Inc. $38,267 100% $19,133 
--- ---------- ---

5276 Deny Water Teledyne Industries, Inc. $132,705 100% $66,353 
--------- -------- ------ - -------- I 

5286 Deny Water Teledyne Industries, Inc. $22,500 100% $11,250 
----- -- ---- -------------

5299 Deny Water Willamette Industries, Inc. $30,817 100% $15,409 
--------- ' - -------------- -----

5373 Deny Water Sanders Forest Products, Inc. $830,278 100% $415,139 
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Attachment B 

Approvals 



Tax Credit 
Review Report 

EQC 0009 

Pollution Control Facility: Air 
Final Certification 
ORS 468.150 - 468.190 
OAR 340-016-0005 - 340-016-0050 

Applicant Identification 
The applicant is a C corporation operating as a 
particleboard manufacturer. Their taxpayer 
identification number is 93-0312940. The 
applicant's address is: 

KorPine Division 
1300 SW Fifth Avenue, Suite 3800 
Portland, OR 97201 

Technical Information 

Director's 
Recommendation: 

Applicant 
Application No. 
Facility Cost 
Percentage Allocable 
Useful Life 

APPROVE 

Willamette Industries, Inc. 
4979 
$615,050 
100% 
7 years 

Facility Identification 
The applicant claimed the following facility: 

A Wellons Electrostatic Precipitator 
(ESP) 

The applicant is the owner of the facility located 
at: 

55 SW Division 
Bend, OR 97702 

The claimed facility consists installation made in Phase I and Phase II: 

Phase I: The applicant claimed the following components from September of 1995: 

• Installation of computerized combustion controls on boilers #1 and #2 to minimize emissions 
by improving combustion efficiency. Boiler #1 is fired with either sanderdust or natural gas, 
boiler #2 with sanderdust with a natrual gas pilot light. 

• Installation of ductwork rerouting boiler # 1 exhaust to finish dryer #4 and boiler #2 exhaust to 
finish dryers # 1 & #2, routing emissions through the dryers to the dryer scrubbers, 

• Overhaul of the star feeder on boiler # 1 to improve collection efficiency of the multiclone. 

This installation failed to meet the emission requirements in all operating conditions of applicant's air 
permit. The maximum emission limit allowed in the air permit for boiler #1 was 0.20 gr/dscf and for 
boiler#2 was 0.10 gr/dscf. 
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Phase II: In September of 1996, the applicant completed installation of the Wellons Model #7 
electrostatic precipitator (ESP) to control particulate emissions from both boilers when fired on 
sanderdust. The applicant claimed the Modification of the boiler exhaust ductwork and installation of 
a new Wellon's #7 dry ESP to control emissions from boiler #1 and boiler #2. The applicant states 
that emission levels are now less than 0.075 gr/dscfunder all firing conditions. 

The dry type Wellon ESP has a design inlet gas flow rate of 60,000 acf/min and a rated efficiency of 
65%. Exhaust from each boiler is routed through a multiclone to the inlet of the Wellons ESP. Hot 
exhaust from the ESP is used in cold weather to heat one or more of the final dryers and otherwise is 
discharged into the atmosphere. 

ESPs are considered best available control technology for controlling particulate emissions and 
opacity. 

Eligibility 
Phase I 

ORS 468.155 The principal purpose of this new equipment and installation is not to control 
(1 )(a)(A) and reduce a substantial quantity of air pollution because it is not required by the 

Department or the federal Environmental Protection agency 

ORS 468.155 The sole purpose of this new equipment is not to prevent, control, or reduce a 

Phase II 

(l)(a)(B) substantial quantity of air pollution. The combustion control system's function 
is to adjust the air to fuel ratio to improve combustion efficiency thereby 
reducing fuel usage. The boiler exhaust ducting and insulation was installed to 
reduce energy consumption. 

ORS 468.155 The principal purpose of the new ESP and installation is to control and reduce 
(l)(a)(A) a substantial quantity of air pollution. DEQ imposes the requirement under 

ACDP #09-0002 issued 10/4/95 and Mutual Agreement Order #AOP-ER-96-017 
dated 4/26/96. 

Ducting, ancillary equipment and electrical equipment claimed in Phase II were 
installed for reasons other than to control or reduce air pollution. The primary 
purposes or the exclusive purposes of these components are not pollution 
control. (See the Facility Cost section for further discussion.) 

ORS 468.155 The ESPs are an air cleaning device, which controls air pollution by disposing 
(l)(b)(B) of the air contaminants. 

Approve_ 4979 _0009 _ Willatnette.doc Last printed 09/04/00 I 0:42 AM 
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Timeliness of Application 
Application for Phase I was not 
submitted within the timing 
requirements of ORS 468.165 (6). The 
law states that the application must be 
submitted within two years after 
construction is substantially complete. 
Phase II of the claimed facility meets 
the timing requirements of ORS 
468.165 (6). 

Application Received 412198 

Additional Information Requested 6/3/98 
Additional Information Received 10/13/98 
Application Substantially Complete 7129199 
Phase I Construction Started 511195 

Construction Completed 911195 
~~~~~~~~ 

Placed into Operation 911195 
~~~~~~~~ 

Phase II Construction Started 2112196 
Construction Completed 9115196 

~~~~~~~~ 

Placed into Operation 9116196 

Facility Cost 

Phase I 
Computer Combustion controls 
Installed to optimize combustion efficiency and reduce fuel 
consumption - not pollution control. 
Air piping and installation 
Western Pneumatics (6/5/95) Fabrication and Installation of the 

Boiler Exhaust - no reduction in pollution. 
Western Pneumatics (9/25/95) Fabrication and Installation of a 36" 

damper - no reduction in pollution. 
Western Pneumatics (7/28/95) Fabrication of Pipe Fittings 
E.J. Bartells Co (7/19/95) Insulate hot flue gas duct and steam & 

condensate piping- no reduction in pollution. 

Approve_ 4979 _0009 _Willamette.doc Last printed 09/04/00 10:42 AM 

Claimed Non- Allowable 
Allowable 

$ 36,643 

$ 36,643 $0 
$ 128,444 

$ 62,998 

3,785 
3,061 

58,6001 



Phase II 

Excavation/concrete 
Doug Thompson, General Contractor (6/19/96) 

Extra concrete for slab edge and labor 
Unsubstantiated amount: 

Engineering/environmental testing 
Unsubstantiated amount: 

ESP equipment and installation 
Wellons (2/23/96) Equipment & Services for installation of ESP 

Ancillary equpment and installation 
Ancillary equipment included installing the exhaust ductwork from 

the boiler to the ESP and hooking up the ESP to the boiler. 
Pacific Power (9/27 /96) Relocation of overhead power 
lines is ineligible because it provides no pollution control. 

Unsubstantiated amount: 

Air piping and installation 
Air systems included exhausting the two boilers to the ESP and 

exhausting the ESP to the dryers. Western Pneumatics 
6/24/96 Invoice. Fab & Install Conveyor Negative Air 
Piping, Expansion Joints, and ESP Piping 

Unsubstantiated amount: 
Electric supply equipment and installation 
ESCO Electric Supplies (6/25/96). 
Eoff Electric Co (9/6/96) Gardner Bender B2000 Cycone Bender 
Unsubstantiated amount: 
Miscellaneous Supplies - Various 
Unsubstantiated amount: 

Totals 
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Claimed Non- Allowable 
Allowable 

$ 15,265 

6,836 
8,429 

17,026 
17,026 

0 
595,000 0 

595,000 

52,156 

20,291 
31,865 0 

89,118 

62,569 
26,549 0 

44,910 
13,213 

5,152 
26,544 

3,641 
3,641 0 

$ 982,203 $ 367,153 $ 615,050 

A certified public accountant's statement was not provided because the claimed costs exceed 
$500,000. The reviewers performed the accounting review on behalf of the Department. 

Approve_ 4979 _ 0009 _Willamette.doc Last printed 09/04/00 I 0:42 AM 



Facility Cost Allocable to Pollution Control 
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Since the facility cost exceeds $50,000, according to ORS.190 (1) the following factors were used to 
determine the percentage of the facility cost allocable to pollution control. 

Factor 
ORS 468.190(1)(a) Salable or Usable Commodity 
ORS 468.190(1 )(b) Return on Investment 

ORS 468.190(1 )( c) Alternative Methods 

ORS 468.190(1 )( d) Savings or Increase in 
Costs 
ORS 468.190(1 )( e) Other Relevant Factors 

Compliance 

Applied to This Facility 
No salable or useable commodity. 

The useful life of the facility used for the 
return on investment consideration is 7 
years. No gross armual revenues associated 
with this facility. 
Previous short-term strategies were 
attempted but failed. Other ESPs were 
evaluated, but the Wellons was selected for 
its capacity to control both boilers and 
maintain lower emission levels on a long
term basis. 
No savings or increase in costs. 

No other relevant factors. 

The applicant states that the facility is in compliance with Department rules and statutes and with 
EQC orders. The following DEQ permits have been issued to the Korpine Division plant: 

ACDP 09-0002, issued 10/4/95 
Storm water 1200-Z, issued 11/17 /97 

Reviewers: Lois L. Payne, P.E., S.TO Consulting Engineers, Tnc. 
Dennis E. Cartier, Associate, S.TO Consulting Engineers, Inc. 
Maggie Vandehey, DEQ 

Approve_ 4979 _0009 _Willamette.doc Last printed 09104100 10:42 AM 



Tax Credit 
Review Report 

Pollution Control Facility Tax Credit: Water 
Final Certification 
ORS 468.150 -- 468.190 
OAR 340-016-0005 -- 340-016-0050 

Applicant Identification 
Organized as: 
Business: 
Taxpayer ID: 

C Corporation 
Brewery 
93-0972809 

The applicant's address is: 

901 SW Simpson Avenue 
Bend, OR 97702 

Technical Information 

Director's 
Recommendation: 
Applicant 
Application No. 
Facility Cost 
Percentage Allocable 
Useful Life 

APPROVE 
Deschutes Brewery 
5159 
$714,103 
100% 
10 years 

Facility Identification 
The applicant claimed the following facility: 

A wastewater treatment system 

The applicant is the owner of the facility located 
at: 

901 SW Simpson Avenue 
Bend, OR 97702 

The claimed facility consists of a pump station, a 3,800-gallon emergency containment tank; a 
12,000-gallon accumulation tank for normal spillage and wash water; a 33,000-gallon anaerobic 
reactor; an acid and caustic addition systems; an ISCO composite wastewater sampler; contractor 
bonus; and the building that houses the system. 

The claimed facility was installed to remove biochemical oxygen demand (BOD) and total suspended 
solids (TSS) from brewery wastewater prior to discharge to the City ofBend's sewer system. BOD is 
a measurement of the amount of oxygen a treatment plant must supply to break down the organic 
pollutants (sugars, proteins, yeast, etc) into methane, carbon dioxide, water and biosludge. 

The pH of the wastewater is adjusted before entering the anaerobic reactor. The anaerobic reactor 
reduces the BOD from approximately 8,000 mg/I to less than 200 mg/I. From the reactor, the treated 
wastewater is discharged through a motorized valve into a 500 gallon holding tank and then to the 
City of Bend' s sewage treatment plant. 
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Prior to the installation of this facility, Deschutes Brewery was discharging pH-adjusted waste to the 
city sewer. Their wastewater permit required them to shut their operations down if BOD levels 
exceeded 611 lbs/day. BOD tests were required to be taken every day. There were several occasions 
when their facility was required to be shut down. After the new treatment system was installed and 
running smoothly, the permit limits were not exceeded. 

Eligibility 
Wastewater Treatment System (pumps, piping, tanks, reactor, pH adjustment system and building) 

ORS 468.155 The principal purpose of this new equipment is to comply with the applicant's 
(l)(a) Wastewater Discharge Permit number 200-001, issued by the City of Bend. 

Schedule A, Wastewater Discharge Limits; #2) of the permit sets a limit (that 
cannot be exceeded) on the amount of BOD, COD, TSS and pH that can be 
discharged. Schedule C, Compliance Schedule of the applicant's permit, 
requires the applicant to install a treatment system to reduce BOD and TSS to 
levels that meet the requirements stated in Schedule A of the permit. 

ORS 468.155 The reduction is accomplished by the elimination of industrial waste and the 
(l)(b)(A) use of treatment works as defined in ORS 468B.005. 

ISCO Wastewater Sampler 
ORS 468.155 The principal purpose of this new equipment is not to prevent, control or reduce 

(l)(a)(A) a substantial quantity of water pollution and it is not a requirement of the 
applicant's Wastewater Discharge Permit, DEQ regulations or federal EPA 
regulations. 

ORS 468.155 The ISCO wastewater sampler fails the sole purpose requirement because its 
(l)(a)(B) "exclusive" purpose is not to prevent, reduce a substantial quantity of water 

pollution. It's other purposes are: 
• To monitor the performance of the reactor. 
• Sample collecting for monthly billing purposes. 

Contractor's Bonus 
ORS 468.155 The principal purpose of the contractor's bonus_is not to prevent, control or 

(l)(a)(A) reduce a substantial quantity of water pollution and it is not a requirement of the 
applicant's Wastewater Discharge Permit, DEQ regulations or federal EPA 
regulations. 

ORS 468.155 The contractor's bonus fails the sole purpose requirement because its "exclusive" 
(l)(a)(B) purpose is not to prevent, reduce a substantial quantity of water pollution. It's 

other purpose is: 
• To provide a performance based incentive to the contractor . 

Approve~S l 59 _0009 _Deschutes.docLast printed 09/04/00 I 0:42 AM 



Timeliness of Application 
The application was submitted within 
the timing requirements of ORS 
468.165 (6). 

Facility Cost 
Facility Cost 

Additional claimed costs 
Wastewater sampler 
Contractor Bonus 

Eligible Facility Cost 

Application Number 5159 
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Application Received 
Application Substantially Complete 
Construction Started 
Construction Completed 
Facility Placed into Operation 

$ 752,843 
2,855 

(1,595) 
(40,000) 

$ 714,103 

02/17/1999 
07/24/2000 
03/15/1998 
04/0111998 
04/01/1998 

The claimed facility cost exceeds $500,000. Donaca Battleson & Co., L.L.P performed an accounting 
review on behalf of Deschutes Brewery. The reviewers performed the accounting review on behalf of 
the Department. Invoices were reviewed and all claimed facility costs were confirmed. 

Facility Cost Allocable to Pollution Control 
According to ORS.190 (I), the facility cost exceeds $50,000 and therefore, the following factors were 
used to determine the percentage of the facility cost allocable to pollution control. 

Factor 
ORS 468.190(1)(a) Salable or Usable 
Commodity 

ORS 468.190(l)(b) Return on Investment 

ORS 468.190(1)(c) Alternative Methods 

Approve_S l 59 _0009 _Deschutes.docLast printed 09/04/00 10:42 AM 

Applied to This Facility 
Methane gas is produced in the reactor. The 
production of methane varies widely making is 
difficult to use for heating. It is currently being 
burned in a flair. Some spent grains are used 
for agricultural purposes but are not a revenue 
source. 

The useful life of the facility used for the return 
on investment consideration is 25 years. 

The average annual cash flow was based upon 
the actual operating costs and performance of 
the facility in the first two years of production. 

The only method considered was to land apply 
the process effluent. The cost for this 
alternative was prohibitive. 



ORS 468.190(1 )( d) Savings or Increase in 
Costs 

ORS 468.190(1 )( e) Other Relevant Factors 
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The cost savings associated with the reduced 
BOD a charge from the City of Bend was 
considered. The cost savings were reduced the 
amount of the expenditures claimed in the 
average annual cash flow. 

No other relevant factors. 

Considering these factors, the percentage of facility cost allocable to pollution control is 100%. 

Compliance 
The applicant states the facility is in compliance with Department rules and statutes and with EQC 
orders. DEQ permits issued to facility: None. 

Reviewers: Lois L. Payne, P.E., SJO Consulting Engineers 
Dennis Cartier, Associate, SJO Consulting Engineers 
Maggie Vandehey, DEQ 
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Tax Credit 
Review Report 

0009 

Pollution Control Facility Tax Credit: Air 
Final Certification 
ORS 468.150 -- 468.190 
OAR 340-016-0005 -- 340-016-0050 

Applicant Identification 
Organized as: C corporation 
Business: Developer and photoresist 

products 
Taxpayer ID: 93-1002264 

The applicant's address is: 

4600 NW Shute Road 
Hillsboro, OR 97124 

Technical Information 

Director's 
Recommendation: 

Applicant 
Application No. 
Facility Cost 
Percentage Allocable 
Useful Life 

APPROVE 

Ohka America, Inc. 
5162 

$509,938 
100% 

5 years 

Facility Identification 
The certificate will identify the facility as: 

Acid fume scrubber and thermal 
oxidizer 

The facility is located at: 

4600 NW Shute Road 
Hillsboro, OR 97124 

The claimed facility includes an acid fume scrubber, process vacuum equipment, and thermal 
oxidizer. 

The acid fume scrubber is manufactured by TFI International. It is a wet scrubber that collects 
hydrochloric acid fumes from the resin manufacturing process. The scrubber has a five horsepower 
fan. Scrubbing efficiencies were not available. Normally scrubbers of this type are 90% efficient. 

The process vacuum equipment consists of a process vacuum pump manufactured by SIHI, two 350-
gallon stainless steel vacuum receiver vessels manufactured by Precision Stainless, seal water heat 
exchanger, seal water separator tank and process piping. 

The thermal oxidizer is manufactured by Durr Industries and is rated for 14,000 scfm. VOC 
emissions from the photoresist plant, C 1 digester and the solvent storage tanks are destroyed in the 
thermal oxidizer at the rate of 90%. VOC emissions after controls were reported at 1.5 tons in 1997. 

The applicant also installed an exhaust fan in the process area. 

V :\Reviews Ready for Commission\Septe1nber\Approve _ 5162 _ 0009 _ Ohka.doc 



Eligibility 
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ORS 468.155 The department considers the following components do not meet the definiton of 
(2)( d) a pollution control facilitity though the department does understand that these 

components are necessary for production. The reason that the components do 
not meet the definiton is because they are distinct portions of a pollution control 
facility that make an insignificant contribution to the pollution control purpose of 
the facility. 

• Ductwork: The exhaust ducting from the process equipment is 
considered a material conveying system . It does not reduce air pollution 

• Two process vacuum receivers and vacuum pump (including hookup) are 
used in the production of developer resins. The equipment does not 
contribute to the reduction of air pollution 

• Two waste collection vacuum receivers, seal water system and vacuum 
pump (including hookup) are used in the manufacturing process and do 
not contribute to the reduction of air pollution 

• Stainless steel solvent tanks with steps and nitrogen blanket; This 
equipment is used in the manufacturing process and does not contribute 
to the reduction of air pollution 

• Reflux tank sight glass and fittings are used in the manufacturing process 
and does not contribute to the reduction of air pollution 

• Steel platform for wastewater pit is provided for safety purposes and does 
not contribute to the reduction of air pollution 

• An Exhaust fan provides the required ventilation air to meet Uniform 
Mechanical Code requirements and to prevent the buildup of flammable 
or toxic vapors. The exhaust fan does not prevent, control, or reduce air 
pollution to the atmosphere 

• Piping and other accessories for the thermal oxidizer. It is unknown if 
the piping contributes to pollution control because applicant did not 
describe its use of contribution to pollution control either on the 
application or during the site visit. 

• Reservoir and pumps. This process related equipment does not provide 
any pollution control benefit. 

ORS 468.155 Acid Scrubber and Thermal Oxidizer 
(l)(a)(A) The principal purpose of this new equipment installation is to comply with a 

requirement imposed by the applicants Air Contaminant Discharge Permit, #34-
2790 to control acid fumes and VOC emissions, which meet the definition of air 
pollution. 

ORS 468.155 The control is accomplished by the elimination of air contaminants and the use 
(1 )(b) of a scrubber and a thermal oxidizer, which meets the definition in ORS 

468A.005 of an air-cleaning device. 
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Timeliness of Application 
The application was submitted within 
the timing requirements of ORS 
468.165 (6). 

Application Received by DEQ 
Application Substantially Complete 

02/19/1999 
06/15/2000 

· Construction Started 
Construction Completed 
Facility Placed into Operation 

03/18/1996 
03/01/1997 
03/01/1997 

Facility Cost 
Claimed Facility Cost 

Salvage Value: 

Process Ductwork 
Process vacuum receivers and vacuum pumps 

Ineligible 
Costs: 

$ 51,916 

$ 858,874 
(68,459) 

Waste vacuum receivers, seal water system and pumps 
Stainless steel solvent tanks w/steps and nitrogen blanket 
Reflux tank sight glass and fittings 

3,299 
87,469 
44,157 
25,489 Platform for wastewater pit 

Exhaust fan 
Unsubstantiated Costs - thermal oxidizer piping and 

other accessories 

8,308 
25,284 
27,451 

Reservoir and pumps 
7,104 

Total Ineligible Costs ($280,477) 
$ 509,938 Eligible Facility Cost 

The claimed facility cost exceeds $500,000. Deloitte & Touche performed an accounting review on 
behalf of AGPR. Copies of invoices were requested but not provided. The reviewers performed an 
accounting review on behalf of the Department. The Construction Document Cost Estimate, prepared 
by the engineering design firm, was used to substantiate the eligible facility cost. 

Facility Cost Allocable to Pollution Control 
According to ORS.190 (1), the facility cost exceeds $50,000 and therefore, the following factors were 
used to determine the percentage of the facility cost allocable to pollution control. 

Factor 
ORS 468.190(1)(a) Salable or Usable Commodity 
ORS 468.190(1)(b) Return on Investment 

ORS 468.190(1 )( c) Alternative Methods 

ORS 468.190(l)(d) Savings or Increase in Costs 

V :\Reviews Ready for Commission\September\Approve _5162 _ 0009 _ Ohka.doc 

Applied to This Facility 
No salable or useable commodity. 
The useful life of the facility used for the 
return on investment consideration is 5 
years. No gross annual revenues were 
associated with this facility. 
The applicant did not list any alternative 
methods. 
Operating costs increase since there was no 
previous system. They are estimated to be 
between $19,000 and $27,000 per year. 
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ORS 468.190(1 )( e) Other Relevant Factors No other relevant factors were provided. 

Considering these factors, the percentage allocable to pollution control is 100% of the eligible facility 
cost. 

Compliance 
The applicant states that the facility is in compliance with Department rules and statutes and with 
EQC orders. DEQ permits issued to facility: Air Contaminant Discharge Permit Number 34-2790, 
Issued April 6, 1993. Unified Sewerage Agency Permit number: 133-124-1, Expiration Date: 
12/15/2002. 

Reviewers: Dennis Cartier, Associate, SJO Consulting Engineers 
Lois Payne, PE, SJO Consulting Engineers 
Maggie Vandehey, DEQ 
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Tax Credit 
Review Report 

0009 

Pollution Control Facility Tax Credit: Water 
Final Certification 
ORS 468.150 --468.190 
OAR 340-016-0005 -- 340-016-0050 

Applicant Identification 
Organized as: C corporation 
Business: Developer of photoresist 

products 
Taxpayer ID: 93-1002264 

The applicant's address is: 

4600 NW Shute Road 
Hillsboro, OR 97124 

Technical Information 

Director's 
Recommendation: 

Applicant 
Application No. 
Facility Cost 
Percentage Allocable 
Useful Life 

APPROVE 

Ohka America, Inc. 
5163 

$114,425 
100% 

5 years 

Facility Identification 
The certificate will identify the facility as: 

Two Sand/carbon Filter Units 

The facility is located at: 

4600 NW Shute Road 
Hillsboro, OR 97124 

The claimed facility consists of two sand filter units that remove suspended solids from the 
wastewater. The filter units are skid-mounted and custom made by Bruner Co. The filter units 
remove suspended solids downstream of the wastewater treatment plant. There is approximately 300 
milligrams per liter (mg/I) suspended solids entering the filter and 50 mg/l leaving the filter. The 
filtered water is discharged to the United Sewerage Agency Public Owned Treatment Works. When 
the filter reaches maximum capacity and plugs up, the sand is removed and disposed of at a landfill. 

Eligibility 
ORS 468.155 The sole purpose of the installed filter units is to reduce a substantial quantity 

(l)(a) of water pollution. 

ORS 468.155 The reduction is accomplished by the elimination of industrial waste and the use 
(l)(b)(A) of treatment works for industrial waste as defined in ORS 468B.005. 

ORS 468.155 The principal purpose of the process piping and equipment, fire system, 
(!)(a) building components, and mechanical and electrical systems is not to comply 

with a requirement imposed by the DEQ. 
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Application Number 5163 
Page2 

ORS 468.155 The sole purpose of the process piping and equipment, fire system, building 
(l)(a) components, and mechanical and electrical systems is not to prevent, control, or 

reduce a substantial quantity of water pollution. It's other purpose is to meet the 
requirements of the building code. These items do not prevent, control or reduce 
water pollution. 

Timeliness of Application 
The application was submitted within 
the timing requirements of ORS 
468.165 (6). The applicant requested 
an extension of time to provide 
additional information. 

Application Received by DEQ 
Application Substantially Complete 
Construction Started 

02/19/1999 
06/12/2000 
03/18/1996 

Construction Completed 03/01/1997 
Facility Placed into Operation 03/01/1997 

Facility Cost 
Claimed Facility Cost 

Ineligible Costs: 
Process Piping & Equipment 
Fire System 
Building Components 
Mechanical & Electrical Systems 

$390,621 
204,498 
135,329 
45,560 

$890,433 

Total Ineligible Costs $ 776,008 ($ 776,008) 
Eligible Facility Cost $ 114,425 

The claimed facility cost exceeds $500,000. The reviewers performed an accounting review on 
behalf of the Department. Copies of invoices were requested but not provided. The Construction 
Document Cost Estimate, prepared by the engineering design firm, was used to substantiate the 
eligible facility cost. Deloitte & Touche LLP prepared the application on behalf of the applicant. 

Facility Cost Allocable to Pollution Control 
According to ORS.190 (1 ), the facility cost exceeds $50,000 and therefore, the following factors were 
used to determine the percentage of the facility cost allocable to pollution control. 

Factor 
ORS 468.190(1)(a) Salable or Usable Commodity 
ORS 468.190(1 )(b) Return on Investment 

ORS 468.190(1 )( c) Alternative Methods 
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Applied to This Facility 
No salable or useable commodity. 
The useful life of the facility used for the 
return on investment consideration is 5 
years. No gross annual revenues were 
associated with this facility. 
The applicant did not list any alternative 
methods. 



ORS 468.190(1 )( d) Savings or Increase in Costs 

ORS 468.190(1 )( e) Other Relevant Factors 

Application Number 5163 
Page 3 

The applicant did not list any savings or 
additional costs. There were no additional 
system development charges as a result of 
this facility. The applicant was not paying a 
surcharge for suspended solids before the 
claimed facility was installed; the surcharge 
applies if there are greater than 400 mg/I of 
suspended solids being discharged. 
No other relevant factors were provided. 

Considering these factors, the percentage allocable to pollution control is 100% of the eligible facility 
cost. 

Compliance 
The applicant states that the facility is in compliance with Department rules and statutes and with 
EQC orders. DEQ permits issued to facility: Air Contaminant Discharge Permit Number 34-2790, 
and Unified Sewerage Agency Permit number: 133-124-1. 

Reviewers: Dennis Cartier, Associate, SJO Consulting Engineers 
Lois Payne, PE, SJO Consulting Engineers 
Maggie Vandehey, DEQ 
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Tax Credit 
Review Report 

EQC 0009 

Pollntion Control Facility: Water 
Final Certification 
ORS 468.150 --468.190 
OAR 340-016-0005 -- 340-016-0050 

Applicant Identification 
Organized as: C corporation 
Business: producer of fruit puree 

concentrates. 
Taxpayer ID: 93-0476694 

The applicant's address is: 

P.O.Box 129 
l\.iedford, OR 97501 

Technical Information 

Director's 
Recommendation: 

Applicant 
Application No. 
Facility Cost 
Percentage Allocable 
Useful Life 

APPROVE 

Sobroso Corporation 
5195 

$65,854 
100% 

5 years 

Facility Identification 
The facility is identified as: 

Wastewater pH Control System 

The applicant is the owner of the facility located 
at: 

654 S. Grape 
Medford, OR 97501 

The claimed facility is a wastewater pH control system consisting of an 8,000-gallon stainless steel 
spent caustic storage tank, model JVNW; a Madden diaphragm metering pump, model 236C, and a 
measurement and feedback control system with a Mettler pH metering transmitter, model 2100. 

Spent caustic rinse wastewater is routed to the spent caustic tank from various areas in the 
manufacturing plant. When a sufficient quantity has been accumulated, the wastewater is circulated 
through the neutralization system. A pH controller measures the wastewater pH and signals the 
acid/caustic injection system to add the appropriate neutralizing agent. After the wastewater has been 
neutralized, it continues to be circulated and monitored to ensure the pH is stable. When stability is 
established, the water is discharged to the municipal public owned treatment works facility. 
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Application No. 5195 
Page2 

ORS 468.155 The principal purpose of this new pH control system installation is to comply 
(l)(a)(A) with a requirement imposed by the DEQ and EPA to control water pollution. 

The City of Medford Wastewater Discharge Permit requires the pH range be 
maintained between 5.5 and 10.0. The installed system maintains the pH within 
those limits. Previously, plant operations attempted to control pH by timing the 
discharges to neutralize each other. This method of control was not successful. 

ORS 468.155 The control is accomplished by the elimination of industrial waste and the use of 
(l)(b) treatment works for industrial waste as defined in ORS 468B.005. 

ORS 468.155 The principal purpose of the spare parts, core drilling, non-skid floor installation, 
(l)(a)(A) and maintenance supplies is not to comply with a requirement imposed by the 

DEQ or EPA. 

ORS 468.155 The sole purpose of the spare parts, core drilling, non-skid floor installation, and 
(l)(a)(B) maintenance supplies is not to prevent, control, or reduce a substantial quantity 

of water pollution. Their other purposes include safety, conveying process 
materials, and maintenance. The ineligible costs are described in the Facility 
Cost section below. 

Timeliness of Application 
Application Received The application was submitted within 

the timing requirements of ORS 
468.165 (6). 

Application Substantially Complete 
Construction Started 
Construction Completed 
Facility Placed into Operation 

Facilit)! Cost 
Claimed Facility Cost 

Ineligible Costs: 
Three Pumps (not part of claimed facility) 
Spare Parts 
Core Drilling (for process piping) 
Process Stair Removal 
Nonskid Floor 
Supplies 

Total Ineligible Costs 
Eligible Facility Cost 

$ 4,705 
742 

1,108 
717 

1,865 
318 

$ 9,455 

4/28/1999 
6/12/2000 

12/1997 
10/1998 
10/1998 

$75,364 

(9,455) 
$ 65,854 

The facility cost is greater than $50,000 but less than $500,000. The applicant provided copies of 
invoices substantiating the claimed facility cost and requested a waiver of the independent accounting 
review. The invoices included costs for numerous components that were not part of the claimed 
facility and included some items that are not eligible for tax credit certification. 
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Facility Cost Allocable to Pollution Control 

Application No. 5195 
Page3 

According to ORS.190 (1 ), the facility cost exceeds $50,000 and therefore, the following factors were 
used to determine the percentage of the facility cost allocable to pollution control. 

Factor 
ORS 468.190(l)(a) Salable or Usable Commodity 
ORS 468.190(l)(b) Return on Investment 

ORS 468.190(1 )( c) Alternative Methods 

ORS 468.190(1 )( d) Savings or Increase in Costs 
ORS 468.190(1 )( e) Other Relevant Factors 

Applied to This Facility 
No salable or useable commodity. 
The useful life of the facility used for the 
return on investment consideration is 5 
years. No gross armual revenues are 
associated with this facility. 
The use of three 6,000-gallon mix tanks in 
series providing 10 minutes of residence 
time were considered but required too much 
floor space. 
No savings or increase in costs. 
None. 

Therefore the percentage of the facility cost allocable to pollution control is 100%. 

Compliance 
The applicant states the facility is in compliance with Department rules and statutes and with EQC 
orders. The following permits has been issued to the facility: 

Industrial Waste Discharge Permit 95-Ml-2033-0724, re-issued April 1, 2000. 
Storm Water Permit 1200-Z, re-issued April 1, 2000. 

Reviewers: Lois L. Payne, P.E., SJO Consulting Engineers 
Dennis Cartier, Associate, SJO Consulting Engineers 
Maggie Vandehey, DEQ 
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Tax Credit 
Review Report 
___________ EQC 0009 

Pollution Control Facility: Noise 
Final Certification 
ORS 468.150 --468.190 
OAR 340-016-0005 -- 340-016-0050 

Applicant Identification 
Organized as: C corporation 
Business: Producer of fruit puree 

concentrates 
Taxpayer ID 93-0476694 

The applicant's address is: 

P.O. Box 129 
Medford, OR 97501 

Technical Information 

Director's 
Recommendation: 

Applicant 
Application No. 
Facility Cost 
Percentage Allocable 
Useful Life 

APPROVE 

Sabroso Corporation 
5196 
$4,208 
100% 
5 years 

Facility Identification 
The facility is identified as: 

Stack Noise Dampener 

The applicant is the owner of the facility located 
at: 

660 S. Grape Street 
Medford, OR 97501 

The claimed facility consists of two 3-foot sections of 32-inch custom designed insulated stack, 
fabricated and installed by Western Burner, Inc. The stack sections are made of heat resistant 
insulation held against the two-foot diameter stack by a stainless steel grid and function as a noise 
dampener. 

Previously, there was no stack noise dampener. The 600 horsepower Clayton Steam boiler is located 
forty feet from the property line where the noise level measured 69dB. The noise at the property line 
is reduced between 2 and 6 dB across the operating range of the boiler. 

Eligibility 
ORS 468.155 The sole purpose of this new device installation is to control a substantial 

(l)(a)(A) quantity of noise pollution. 
ORS 468.155 The control is accomplished by the substantial reduction of noise pollution as 

(1 )(b) defined by rule of the Envirorunental Quality Commission. 
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Timeliness of Application 
The application was submitted within 
the timing requirements of ORS 
468.165 (6). 

Facility Cost 
Claimed Cost 
Eligible Cost 

Application Received 
Application Substantially Complete 
Construction Started 
Construction Completed 
Facility Placed into Operation 

$ 4,208 
$ 4,208 

Application No. 5196 
Page2 

4/28/1999 
5/30/2000 

1/1998 
10/1998 
10/1998 

The facility cost does not exceed $50,000. An independent accounting review was not required. The 
applicant ask for a waiver of the independent accounting review and provided a copy of one invoice 
that substantiated the claimed facility cost. 

Facility Cost Allocable to Pollution Control 
The facility cost does not exceed $50,000. According to ORS.190 (3), the only factor used in 

determining the percentage of the facility cost allocable to pollution control is the percentage of time 
the facility is used for pollution control. Therefore, the percentage of the facility cost allocable to 
pollution control is 100%. 

Compliance 
The applicant confirmed that it is in compliance with Department rules and statutes and with EQC 
orders. The following permits have been issued to the facility: 

Industrial Waste Discharge Permit 95-Ml-2033-0724, issued April 1, 2000. 

Reviewers: Lois L. Payne, P.E., SJO Consulting Engineers 
Dennis Cartier, Associate, SJO Consulting Engineers 
Maggie Vandehey, DEQ 
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Tax Credit 
Review Report 

EQC 0009 

Pollution Control Facility: Water 
Final Certification 
ORS 468.150 -- 468.190 
OAR 340-016-0005 -- 340-016-0050 

Applicant Identification 
Organized as: 
Business: 

Taxpayer ID 

C corporation 
producer of fruit puree 
concentrates. 
93-0476694 

The applicant's address is: 

P.O. Box 129 
Medford, OR 97501 

Technical Information 

Director's 
Recommendation: APPROVE 

Applicant 
Application No. 

Sabroso Corporation 
5197 

Claimed Facility Cost 
Claimed Percentage Allocable 
Useful Life 

Facility Identification 
The facility is identified as: 

Floor Sweeper 

$32,062 
100% 

5 years 

The applicant is the owner of the facility located 
at: 

654 S. Grape Street 
Medford, OR 97501 

The claimed facility consists of a Tennant Model 8200 floor sweeper/scrubber, serial number 8200-
6029. It is used to remove fruit juices, dirt, and other debris from floors located in outdoor raw 
material storage lots during the processing season. Sweepings (solids) are disposed of in a landfill. 

Prior to the purchase of the sweeper, there was no active removal of debris on the floor in the outdoor 
operations lots. Fruit juices, dirt and wood particles from fruit bins, and other debris entered the 
storm sewer system leading to increased total suspended solids (TSS) and biological oxygen demand 
(BOD) in the stormwater discharge. 

Eligibility 
ORS 468.155 The principal purpose of this new equipment is to comply with a requirement 

(l)(a)(A) of the applicant's Storm Water Permit 1200-Z. In a meeting between the DEQ 
and Sabroso on January 12, 1998, the two parties developed a plan to improve 
storm water discharges that included the purchase of the sweeper. The 
continuous schedule of sweeping eliminates the potential for fruit juice and 
debris to run into the storm water drain. 
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Application No. 5197 
Page2 

ORS 468.155 The prevention is accomplished by the disposal of industrial waste and the use 
(l)(b)(B) of treatment works for industrial waste as defined in ORS 468B.005. 

Timeliness of Application 
The application was submitted within 
the timing requirements of ORS 
468.165 (6). 

Facility Cost 
Facility Cost 
Eligible Facility Cost 

Application Received 
Application Substantially Complete 
Construction Started 
Construction Completed 
Facility Placed into Operation 

$ 32,062 
$ 32,062 

4/28/1999 
6/12/2000 

5/1998 
5/1998 
5/1998 

The facility cost does not exceed $50,000. An independent accounting review was not required. The 
applicant ask for a waiver of the independent accounting review and provided a copy of the invoice 
that substantiated the claimed facility cost. 

Facility Cost Allocable to Pollution Control 
The facility cost does not exceed $50,000. According to ORS.190 (3), the only factor used in 
determining the percentage of the facility cost allocable to pollution control is the percentage of time 
the facility is used for pollution control. Therefore, 100% of the facility cost is allocable to pollution 
control. 

Compliance 
The applicant states the facility is in compliance with Department rules and statutes and with EQC 
orders. The following permits have been issued to the facility: 

Industrial Waste Discharge Permit 95-Ml-2033-0724, re-issued April 1, 2000. 
Storm Water Permit 1200-Z, re-issued April 1, 2000. 

Reviewers: Lois L. Payne, P.E., SJO Consulting Engineers 
Dennis Cartier, Associate, SJO Consulting Engineers 
Maggie Vandehey, DEQ 
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Tax Credit 
Review Report 

EQC 0009 

Pollution Control Facility: Water 
Final Certification 
ORS 468.150 -- 468.190 
OAR 340-016-0005 -- 340-016-0050 

Applicant Identification 
Organized as: C corporation 
Business: Producer of fruit puree 

concentrates 
Taxpayer ID 93-0476694 

The applicant's address is: 

P.O. Box 129 
Medford, OR 97501 

Technical Information 

Director's 
Recommendation: 

Applicant 
Application No. 
Facility Cost 
Percentage Allocable 
Useful Life 

APPROVE 

Sabroso Corporation 
5198 
$37,557 
100% 
10 years 

Facility Identification 
The facility is identified as: 

Containment and Sump System 

The applicant is the owner of the facility located 
at: 

654 S. Grape Street 
Medford, OR 97501 

The claimed facility is a containment system including 200 feet of Aco model Aqueduct chemically 
resistant trench with grating, sump and a sump pump. The system is installed in the floor and 
provides containment of fruit juices and debris along the new process line and operational area. The 
system was installed to prevent fruit juices and debris from entering the storm gutter. It collects in the 
sump, then is pumped to the wastewater pretreatment system. 

Prior to the installation of the system, cleanup water, fruit juices and debris left the open staging area 
or the building through door openings, and entered the stormwater system in the street. A berm 
system was not installed because it impaired forklift access to the area. 

~li~i/Jility 
ORS 468.155 The principal purpose of this new equipment installation is to control a 

(l)(a)(A) substantial quantity of water pollution by containing wastewater for 
pretreatment. The City of Medford Wastewater Discharge Permit imposes this 
requirement. The 1200-Z Stormwater Discharge Permit, Section 2(b )(i)(5) 
requires screens, booms, settling ponds, or other methods be employed to 
eliminate or minimize debris in storm water discharges. 
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Application No. 5198 
Page2 

ORS 468.155 The control is accomplished by the elimination of industrial waste and the use of 
(1 )(b )(A) treatment works for industrial waste as defined in ORS 468B.005. Treatment 

works is defined as any plant or other works used for the purpose of treating, 
stabilizing or holding wastes. 

Timeliness of Application 
The application was submitted within 
the timing requirements of ORS 
468.165 (6). 

Facility Cost 
Facility Cost 
Eligible Facility Cost 

Application Received 
Application Substantially Complete 
Construction Started 
Construction Completed 
Facility Placed into Operation 

$ 37,557 
$ 37,557 

4/28/1999 
6/112000 

2/1998 
10/1998 
10/1998 

The facility cost does not exceed $50,000. An independent accounting review was not required. 
However, the applicant provided. The applicant ask for a waiver of the independent accounting 
review and provided copies of invoices and check stubs to substantiate the claimed facility cost. 

. Facility Cost Allocable to Pollution Control 
The facility cost does not exceed $50,000. According to ORS.190 (3), the only factor used in 
determining the percentage of the facility cost allocable to pollution control is the percentage ohime 
the facility is used for pollution control. Therefore, the percentage of the facility cost allocable to 
pollution control is 100%. 

Compliance 
The applicant states the facility is in compliance with Department rules and statutes and with EQC 
orders. The following permits have been issued to the facility: 

Industrial Waste Discharge Permit 95-Ml-2033-0724, issued April 1, 2000. 

Reviewers: Lois L. Payne, P.E., SJO Consulting Engineers 
Dennis Cartier, Associate, SJO Consulting Engineers 
Maggie Vandehey, DEQ 

Approve_S l 98 _ 0009 _ Sabroso.doc Last printed 09/04/00 I 0:42 AM 



Tax Credit 
Review Report 

EQC 0009 

Pollution Control Facility: Water 
Final Certification 
ORS 468.150 -- 468.190 
OAR 340-016-0005 -- 340-016-0050 

Applicant Identification 
Organization: C corporation 
Business: producer of fruit puree 

concentrates. 
Taxpayer ID 93-0476694 

The applicant's address is: 

P.O.Box 129 
Medford, OR 97501 

Technical Information 

Director's 
Recommendation: 

Applicant 
Application No. 
Facility Cost 
Percentage Allocable 
Useful Life 

APPROVE 

Sabroso Corporation 
5199 

$9,914 
100% 

5 years 

Facility Identification 
The facility is identified as: 

Hycol Rotary Screen 

The applicant is the owner of the facility located 
at: 

654 S. Grape 
Medford, OR 97501 

The claimed facility consists of a Hycol rotary screen device, model RSA 2572, serial 0010351. The 
screen filters fruit waste solids from wastewater down to 0.033 inches, prior to discharge to the 
municipal public owned treatment works facility. 

The City of Medford wastewater Discharge Permit limits Biochemical Oxygen Demand (BOD) and 
the Total Suspended Solids (TSS), to a maximum of 3,000 pounds per day each. The installed screen 
maintains those limits. The Hycol screen replaces a worn screen that allowed solid material to pass 
through and enter the sanitary sewer system. 

Eligibility 
ORS 468.155 The principal purpose of this new equipment installation is to control a 

(l)(a)(A) substantial quantity of water pollution by treating wastewater to control BODs 
and TSSs. The City of Medford Wastewater Discharge Permit imposes this 
requirement. 

ORS 468.155 The control is accomplished by the elimination of industrial waste and the use of 
(l)(b) treatment works for industrial waste as defined in ORS 468B.005. 
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Timeliness of Application 
The application was submitted within 
the timing requirements of ORS 
468.165 (6). 

Facility Cost 
Facility Cost 
Eligible Facility Cost 

Application Received 
Application Substantially Complete 
Construction Started 
Construction Completed 
Facility Placed into Operation 

$ 9,914 
$ 9,914 

Application No. 5199 
Page2 

4/28/1999 
6/1/2000 
12/1997 
10/1998 
10/1998 

The facility cost does not exceed $50,000. An independent accounting review was not required. 
However, the applicant provided copies of invoices and check stubs substantiating the claimed facility 
cost. 

Facility Cost Allocable to Pollution Control 
The facility cost does not exceed $50,000. According to ORS 468.190 (3), the only factor used in 
determining the percentage allocable to pollution control is the percentage of time the facility is used 
for pollution control. Therefore, the percentage of the facility cost allocable to pollution control is 
100%. 

Compliance 
The applicant states the facility is in compliance with Department rules and statutes and with EQC 
orders. The following permits has been issued to the facility: 

Industrial Waste Discharge Permit 95-Ml-2033-0724, April I, 2000. 

Reviewers: Lois L. Payne, P.E., SJO Consulting Engineers 
Dennis Cartier, Associate, SJO Consulting Engineers 
Maggie Vandehey, DEQ 
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Tax Credit 
Review Report 

EQC 0009 

Pollution Control Facility: Air 
Final Certification 
ORS 468.150 -- 468.190 
OAR 340-016-0005 -- 340-016-0050 

Applicant Identification 
Organized As: a C corporation 
Business: manufacturer of particleboard 
Taxpayer ID: 93-0361650 

The applicant's address is: 

427 Main Street 
Oregon City, OR 97045 

Technical Information 

Director's 
Recommendation: APPROVE 

Applicant Smurfit Newsprint Corporation 
Application No. 5236 
Facility Cost $24,184 
Percentage Allocable 100% 
Useful Life 10 years 

Facility Identification 
The certificate will identify the facility as: 

An enclosure around truck loading 
area. 

The applicant is the owner of the facility located 
at: 

1744 Main Street 
Sweet Home, OR 97384 

The claimed facility is the installation of two- (2) baghouse dust control systems, the removal of two- (2) 
cyclones and rearrangement of existing pneumatic conveyor piping, and the installation of two- (2) waste 
wood truck bins. 

Baghouse System: The two-baghouse systems were added to collect the dust-laden air from a number of 
existing cyclones that are part of an existing pneumatic conveying system. Prior to this installation, these 
cyclones discharged directly to the atmosphere. The baghouse installations are required to prevent the air 
borne particulate discharge of the cyclones from becoming airborne and being deposited on the property 
of others (OAR 340-025-0310). Removal of two- (2) cyclones facilitated and simplified the installation 
of the baghouse system. 

Pneumatic conveying systems: Material collected at the baghouses is conveyed by pneumatic 
conveying systems to the truck bins. 

Two- waste wood truck bins: These bins are used to store waste wood material until a truck load 
volume is accumulated for shipment off-site. The bins have a bottom opening for discharging materials 



into open-topped trailers. 

Application 5236 
Page 2 

Trailer loading area: The trailer loading area is entirely enclosed with roll-up doors at the entrance and 
exit openings to the loading area. These doors are closed during the loading process to prevent dust 
becoming airborne and escaping the plant property. The bin enclosure is solely designed to prevent dust 
from becoming airborne when the bins are being unloaded. 

Eligibility 
ORS 468.155 The sole purpose of this new baghouse installation and truck bin enclosure is 

(l)(a) to prevent, control or reduce a substantial quantity of air pollution. 

The purpose of the pneumatic conveying systems and the two waste wood 
truck bins is not to prevent, control or reduce a substantial quantity of air 
pollution. Their purposes is to provide for material handling. 

ORS 468.155 The control is accomplished by the ellimination of air pollution and the use of 
(l)(b)(B) the baghouse which meet the air cleaning device definition in ORS 468A.005. 

The pneumatic conveying systems and the two waste wood truck bins do not 
elliminate air pollution with the use of an air cleaning device as defined in ORS 
468A.005. 

Timeliness of Application 
The applicant's records indicate that 
major portions of the claimed facility 
were put into operation before the total 
facility construction was completed in 
11/97. Those portions were not 
submitted within the timing 
requirements of ORS 468.165 (6). The 
applicant's depreciation ledger 
indicates that 92.4% of the claimed 
facility was in operational service more 
than two years before the Department 
received the application. 

Application Received 
Requested additional information 
Received information 
Requested additional information 
Received letter from applicant's attorney w/o 

requested information 
Application Substantially Complete 
Construction Started 
Claimed Construction Completed 
(from examination of applicant's ledger) 

Majority of baghouse installation and 
piping, truck bins, major portion of 
pneumatic conveying system 
Final portion of pneumatic conveying 
system, 
Enclosure around truck bins 

Placed into Operations (from examination of 
applicant's depreciation ledger) 

Majority ofbaghouse installation and 
piping, truck bins, major portion of 
pneumatic conveying system, 
Final portion of pneumatic conveying 
system, 
Enclosure around truck bins 
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9/24/99 
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12/1/95 
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9196 

3/97 

11/97 

12/96 

3/97 

11/97 



Cost Facility 

Application 5236 
Page 3 

The claimed facility cost was greater than $50,000 but less that $500,000. Therefore, Ernst & Young 
LLP perfmmed an accounting reiview according to Department guidelines on behalf of the applicant. 
Eligible facility costs represent the expenditures for construction of the enclosures around the waste 
wood truck bins. 

Invoices, as entered in the applicant's accounting ledger, substantiated the cost of the enclosure. 

Facility Cost 
Claimed cost 

Portion that missed filing deadline 
Eligible Facility Cost 

$ 318,325 

($294,141) 
$24,184 

The claimed facility cost was greater than $50,000 but less that $500,000. Therefore, Ernst & Young 
LLP performed an accounting reiview according to Department guidelines on behalf of the applicant. 
Eligible facility costs represent the expenditures for construction of the enclosures around the waste 
wood truck bins. 

Invoices (as entered in the applicant's accounting ledger) substantiated the cost of the enclosure. 

Facility Cost Allocable to Pollution Control 
The facility cost does not exceed $50,000. According to ORS 468.190 (3), the only factor used to 
determine the percentage of the facility cost allocable to pollution control is the percentage of time 
the facility is used for pollution control. The percentage of time this facility is used for pollution 
control is 100%. 

Factor 
ORS 468.190(l)(a) Salable or Usable Commodity 

ORS 468.190(1)(b) Return on Investment 

ORS 468.190(l)(c) Alternative Methods 
ORS 468.190(l)(d) Savings or Increase in Costs 

ORS 468.190(1)(e) Other Relevant Factors 
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Applied to This Facility 
Sale of wood waste collected amounts to 
about 286 tons/year. This material is sold 
for $6.56 /ton delivered. Transportation cost 
is $15.73/ton, resulting in a net loss of 
<$9 .1 7>/ton. This is included in the 
increase-in-cost calculation below. 
The useful life of the facility used for the 
return on investment consideration is 23 
years. No gross annual revenues were 
associated with this facility. 

No alternative investigated. 
Applicant's calculations indicate that the 
claimed facility increases the manufacturing 
plant's net annual operating cost by 
$19,182 per year. 
No other relevant factors. 



Compliance and Other Tax Credits 

Application 5236 
Page4 

The facility is in compliance with Department rules and statutes and with EQC orders. Other 
certificates issued to applicant are: 

.,.,. >'·'·'."'·.1.a·.·•.•·1.m·.•·•· .. ·.".".· ... ·.·.'.···.·.•. •.'.·.•> ... " .. · ... · ................ ·.··.'."·.·.·.·.· .. ·n·.· .. ·.· .. ·.t ... •· ·· ,..,, .•.• ,.t''''.,. .. ,.t" · •·•.·.'1s·.·.·.·s·· .. u·. "".·.· .. · "-' .... v"· .. · l':vo"v . l[<;!J!\lJ.Y,.'.o,\QCI;\ l.Q.'1.•' u 

G HOUSE $245,846i 100% PHILOMATH 6/5/97 
Press vent wet scrubbing system ' $366,7101 100% IPHILOl\llATH 6/5/971 

I installed to control emissions of ' 
I particulate matter and formaldehyde. I 

I ................ 1..... .............................. ... ........ .. . . . ... . ...... . ..... 1 
4101 ELECTRSTATIC PRECIPITATOR $3,668,7541 . 'foci% 

WITH 35 GAS PASSAGES, G
OPZEL TYPE COLLECTORS AND 
DISCHARGE ELECTRODES 

! I 
i i 

2116 SLUDGE DE-WATERING SYSTEM L $1;014,8331 100% 
ORE CITY 

2010 INSTALLATION OF A RADER 88" 
DIAMETER HIGH EFFICIENCY 
I CYCLONE 

.............. L 

DEQpermits issued to facility: 

$7'4,9781 100% 

·--------------------· .. -.. 
NEWBERG i 12/10/93 

' 

I 
OREGON CITY 1174188! 

PHILOMATH .. 1 
____________ ! 

9/9/881 

___ j 

Title V Operating Permit, 22-7137, Issued 5/14/98; Expires 7/01/02 

Reviewers: Darrel Allison/HCMA Consulting Group 
Maggie Vandehey, DEQ 
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Tax Credit 
Review Report 

EQC 0009 

Pollution Control Facility: Air 
Final Certification 
ORS 468.150 -- 468.190 
OAR 340-016-0005 -- 340-016-0050 

Applicant Identification 
Organized as: C corporation 
Business: producer of amino acid 

derivatives which are used by 
the pharmaceutical industry. · 

Taxpayer ID: 84-0845771 

The applicant's address is: 

Director's 
Recommendation: 

Applicant 
Application No. 
Claimed Facility Cost 
Claimed % Allocable 
Useful Life 

Facility Identification 

APPROVE 

Synthetech, Inc. 
5297 

$346,554 
100% 

5 years 

The certificate will identify the facility as: 

Solvent Recovery Condensers, and a Jet 
Venturi Scrubber & Separator System 

The applicant is the owner of the facility located 
at: 

1290 Industrial Way 
1290 Industrial Way Albany, OR 97321 
Albany, OR 97321 

Technical Information 
The claimed facility consists of: 

1) Four glycol cooled condensers, two 2,500 gallon solvent holding tanks, three 50 gallon 
solvent receivers, a Croll-Reynolds Venturi Scrubber and Separator, a Durco Mark III 
centrifugal pump sized for 90 gpm, and associated piping and controls. 

2) A baghouse, a New York Blower exhaust fan, size 182, rated for 4,000 cfm and associated 
exhaust duct. 

Process Description 
Synthesis of peptide building blocks entails the use of solvents including acetone, methanol, ethanol, 
isopropanol, butonol, dimethyl sulfoxide, methylene chloride, ethylene dichloride, toluene, 1,4 
dioxane, tetrahydrofuran, acetonitrile, methyl t-butyl ether, dimethyl formamide, n-methyl 
pyrollidinone and etheyl acetate. The solvents come off of the reactors, transfer vessels, centrifuges, 
and the dryer in the form of gasses and vapors. The gasses are routed through pipes to water
and/or glycol-cooled condensers, depending on the product. Condensate from the water-cooled 
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Application 5297 
Page2 

condensers is returned to the process. The gasses and vapors that did not condense follow one of two 
paths, depending on the written operating instructions for the process run. 

a) Acid gasses are routed to the venturi scrubber for treatment. Sodium hydroxide is used to 
neutralize the acid in the scrubber. Exhaust is routed to the atmosphere and the condensate 
drains into a trench for collection and later shipment to a permitted Transport Station Disposal 
Facility for fuel blending. 

b) Vapors that do not contain acid gasses are directed to the glycol-cooled condensers for further 
removal of organic solvents, then released to the atmosphere. The condensate is collected and 
shipped to a permitted Transport Station Disposal Facility for fuel blending. 

The last step of the production process is the removal of residual moisture from the product before 
shipping. The baghouse filter captures all of the peptide building blocks particulate matter, 10 
microns diameter or larger, that comes off of the drying process. At full production capacity (24 
hours per day, 365 days per year), the baghouse would remove 7,155 pounds of particulates. In 1999, 
the system ran approximately 25% of the time and removed 1,789 pounds of particulate. 

The claimed facility was installed as part of business expansion. Prior to the expansion, a small 
capacity scrubber was used for odor control only and there were no controls for particulate. Without 
the claimed facility, gasses, vapors, and particulate would have been vented directly to the 
atmosphere. As a result of the installation, 99.84% of gasses and vapors that generated are retained. 

Eligibility 
ORS 468.155 The principal purpose of this new equipment installation is to comply with a 

(l)(a)(A) requirement of the applicants air permit to control air pollution. The permit 
requires organic solvent emissions be less than 14.2 tons per year and particulate 
be less than 0.01 tons per year at the plant. 

ORS 468.155 The control is accomplished by the elimination of air contaminants and the use 
(l)(b)(B) of air cleaning devices as defined in ORS 468A.005. 

Timeliness of Application 
The application was submitted within 
the timing requirements of ORS 
468.165 (6). 

Application Received 
Application Substantially Complete 
Construction Started 
Construction Completed 
Facility Placed into Operation 

Approve_5297 _ 0009 _Synthetech.doc Last printed 09/04/00 10:42 AM 

10/29/1999 
6/13/2000 

6/111996 
11/111997 
12/111997 



Facility Cost 
Claimed Cost 
Eligible Facility Cost 

Application 5297 
Page3 

$ 346,554 
$ 346,554 

The facility cost is greater than $50,000 but less than $500,000. Therefore, Arthur Anderson LLP 
performed an accounting review according to Department guidelines on behalf of the applicant. 
Copies of invoices and purchases orders were provided which substantiated the eligible facility cost. 

Facility Cost Allocable to Pollution Control 
According to ORS.190 (1 ), the facility cost exceeds $50,000; therefore, the following factors were 
used to determine the percentage of the facility cost allocable to pollution control. 

Factor 
ORS 468.190(1)(a) Salable or Usable Commodity 
ORS 468.190(1)(b) Return on Investment 

ORS 468.190(1 )( c) Alternative Methods 

ORS 468.190(1 )( d) Savings or Increase in Costs 

ORS 468.190(1)(e) Other Relevant Factors 

Applied to This Facility 
No salable or useable commodity. 
The useful life of the facility used for the 
return on investment consideration is 5 
years. No gross annual revenues were 
associated with this facility. 
Other alternatives were investigated during 
the design of the system but were not found 
to be as cost effective. 
No savings or increase in costs. There is a 
savings associated with returning the 
condensate from the water-cooled 
condensers to the process, however, the 
water-cooled condensers are not part of the 
claimed facility. 
No other relevant factors. 

Considering these factors, the percentage allocable to pollution control is 100%. 

Compliance 
The applicant states the facility is in compliance with Department rules and statutes and with EQC 
orders. The following DEQ permits have been issued to the facility: 

Hazardous Waste Generator, ORD085979474, issued 1/12/88, 
Storm Water Permit, 1200Z, issued 7122197, 
Industrial Wastewater Discharge Permit, 2834-1, issued 1/1/97, and 
Air Contaminant Discharge Permit, 22-6009, issued 4/1/96. 

Reviewers: Lois L. Payne, P.E., SJO Consulting Engineers, Inc. 
Gordon Chun, SJO Consulting Engineers, Inc. 
Maggie Vandehey, DEQ 
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Tax Credit 
Review Report 

EQC 0009 

Pollution Control Facility: USTs 
Final Certification 
ORS 468.150-- 468.190 
OAR 340-016-0005 -- 340-016-0050 

Applicant Identification 

Organized As: S Corporation 
Business: Retail Gasoline Station 
Taxpayer ID: 93-1187443 

The applicant's address is: 

P 0Box1730 
The Dalles OR 97058 

Technical Information 

Director's 
Recommendation: APPROVE 

Applicant Guernsey Development, Inc. 
Application No. 5330 
Eligible Facility Cost $134,312 
Percentage Allocable 92% 
Useful Life 10 years 

Facility Identification 
The certificate will identify the facility as: 

Two doublewall fiberglass/steel 
underground storage tanks, doublewall 
flexible plastic piping, spill containment 
basins, automatic tank gauge system with 
interstitial monitoring, sumps and 
automatic shutoff valves. 

The applicant is the owner ofDEQ Facility ID 
11704 located at: 

Grand Central Travel Stop 
Hwy 97 & Interstate 84 
Rufus, OR 97050 

The applicant installed pollution control equipment to meet EPA requirements for underground 
storage tanks. 



Application Number 5330 
Page2 

Eligibility 
ORS 468.155 The principal purpose of this installation is to prevent, control or reduce a 

(!)(a) substantial quantity of air and water pollution. 

OAR-016-0025 Installation or construction of facilities which will be used to detect, deter, or 
(2)(g) prevent spills or unauthorized releases. 

Timeliness of Application 
The application was submitted 
within the timing requirements of 
ORS 468.165 (6). 

Facility Cost 

Application Received 
Application Complete and Ready to 

Process (with extension) 
Construction Started 
Construction Completed 
Facility Placed into Operation 

Claimed 
Less Ineligible Costs - Portion of tank gauge system 
not used for pollution control (10%). 

$134,805 
($493) 

Eligible $134,312 

The department approved the applicant's waiver of an independent accounting review 
because invoices or canceled checks substantiated the cost of the facility. 

Facility Cost Allocable to Pollution Control 
The facility cost exceeds $50,000. According to ORS 468.190(1 ), the following factor 
was considered in determining the percentage of the facility cost allocable to pollution 
control. 

The cost for non-corrosion protected portion of tank and/or piping system costs is 
$10,312. Therefore, 8% of the eligible facility cost is not allocable to pollution control 
leaving the remaining 92 % allocable. 

Compliance and Other Tax Credits 
The facility is in compliance with Department rules and statutes and with EQC orders. 
especially, Underground Storage Tank requirements under OAR Chapter 340, Division 
150. 

Reviewers: Barbara J Anderson 
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11/29/99 
04/17/00 

07/01197 
12/05/97 
12/20/97 



Tax Credit 
Review Report 

EQC0009 

Pollution Control Facility: Noise 
Final Certification 
ORS 468.150--468.190 
OAR 340-016-0005 -- 340-016-0050 

Applicant Identification 

Organized As: a C corporation 
Business: manufacturer of steel plates 

aud coils 
TaxpayerID: 94-0506370 

The applicant's address is: 

1000 SW Broadway, Suite 2200 
Portland, OR 97205-3003 

Technical Information 

Director's 
Recommendation: 

Applicant 
Application No. 
Facility Cost 
Percentage Allocable 
Useful Life 

APPROVE 

Oregon Steel Mills, Inc. 
5331 
$96,790 
100% 
10 years 

Facility Identification 
The certificate will identify the facility as: 

Combustion Air Fans & Ejector Fan 
Noise Enclosure 

The applicant is the owner of the facility located 
at: 

14400 N. Rivergate Blvd 
Portland, OR 97203 

The applicant's plant on Rivergate Boulevard manufactures steel plates and coils from scrap steel. 
This pollution control facility is a noise enclosure designed to deaden and reduce the noise radiating 
from two combustion air fans and the stack ejector fan. These existing fans are installed at the East 
end of the applicant's plant site near the Willamette River. The fans run during day and night 
manufacturing operations. Prior to the installation of the claimed facility, the fans produced noise 
levels objectionable to residents of Sauvies Island (approximately V. mile across the Willamette 
River). The claimed facility is an engineered sheet metal enclosure with interior surfaces coated with 
acoustic foam-type insulation. Before the installation of this enclosure, the average continuous sound 
noise level near the source fans was 90dB(A) measured 20 feet from the source. After the installation 
of the enclosure, the average continuous sound level near the source was 77dB (A). 



Eligibility 
ORS 468.155 The principal pnrpose of this new installation is to reduce a substantial 

(l)(a) quantity of noise pollution. The applicant indicated that the facility was not 
required by any governing agency. However, OAR 340-035-0035(l)(d)(B) and 
OAR 340-035-0035(3)(b)(B) require that noise levels be less than 80 dB(A) after 
10 p.m. measured at the noise sensitive property line. 

ORS 468.155 Such prevention, control or reduction required shall be accomplished by the 
(1 )(b )(C) substantial reduction or elimination of or re-design to eliminate noise pollution 

or noise emission sources as defined by rule of the Environmental Quality 
Commission. 

OAR 340-016- The facility shall substantially reduce, eleiminate or be redesigned to eliminate 
0060(4)(£) Or be redesinged to eliminate noise pollution or noise emission sources set fo1ih 

in OAR 340-035-0005 through OAR 340-035-0100. 

Timeliness of Application 
The application was submitted 
within the timing requirements of 
ORS 468.165 (6). 

Facility Cost 
Facility Cost 
Eligible Facility Cost 

Application Received 
Construction Started 
Construction Completed 
Facility Placed into Operation 

$96,790 
$96,790 

The facility cost was less than $500,000; therefore, an independent accounting review 
was not required. According to OAR 340-016-0070(4)(a), paid invoices supplied by the 
applicant substantiated the cost of the facility. 

Facility Cost Allocable to Pollution Control 
The facility cost exceeds $50,000. According to ORS 468.190 (1), the factors listed 
below were considered in determining the percentage of the facility cost allocable to 
pollution control. The percentage of the facility cost allocable to pollution control is 
100%. 

11/29/99 
612197 

11/18/98 
11/18/98 

Factor Applied to This Facility 
ORS 468.190(1 )(a) Salable or Usable Commodity 

ORS 468.190(1)(b) Return on Investment 

ORS 468.190(1)(c) Alternative Methods 

There is no saleable or useable commodity 
associated with this facility. 
The useful life of the facility used for the 
return on investment consideration is 10 
years. No gross annual revenues were 
associated with this facility. 
No alternative investigated. 



ORS 468.190(l)(d) Savings or Increase in Costs 
ORS 468.190(1)(e) Other Relevant Factors 

Compliance and Other Tax Credits 

No savings or increase in costs. 
No other relevant factors. 

The facility is in compliance with Department rules and statutes and with EQC orders. 
DEQ permits issued to facility: NPDES Permit No. 101007 File no. 64905 

Reviewers: Darrel Allison, P.E. HCMA Consulting Group 
Maggie Vandehey, DEQ 



Tax Credit 
Review Report 

EQC 0009 

Pollution Control Facility: Water 
Final Certification 
ORS 468.150 -- 468.190 
OAR 340-016-0005 -- 340-016-0050 

Applicant Identification 
The applicant is a Partnership and is operating 
a dairy farm. The applicant's taxpayer 
identification number is 93-1147363 and their 
address is: 

26405 McFarland Road 
Monroe, OR 97456 

Technical Information 

Director's 
Recommendation: APPROVE - Replacement 

Facility 
Applicant Van Beek Dairy 
Application No. 
Original Facility Cost 
Original Percentage Allocable 
Useful Life 

Facility Identification 

5345 
$98,823 
100% 
10 years 

The certificate will identify the facility as: 

Animal Wastewater Storage Pond 

The applicant is the owner of the facility of the 
facility located at: 

26405 McFarland Road 
Monroe, OR 97456 

The claimed facility consists of an earthen storage pond that was installed to contain 34 acre-foot 
(11,078,934 gallons) of animal waste produced at the dairy. The pond is sized for a herd of 1,460 
dairy animals and holds wastewater during the rainy season to prevent runoff into Muddy Creek. 
During the dry season, the sludge is land applied. Prior to installation of this facility, a 20 acre-foot 
pond existed that overflowed during the rainy season. 

Eligibility 
ORS The claimed facility is a replacement facility for a previously certified animal 

468.155(2)(e) waste system. 
ORS 468.155 The principal purpose of the liquid manure stoq1ge pond is to control a 

(l)(a)(A) substantial quantity of water pollution. The pond was installed in accordance 
with the applicants Animal Waste Management Plan 9817-2 and operates under 
a Confined Animal Feeding Operation (CAFO) Water Pollution Control 
Facilities 0800 General Permit issued on April 21, 1999 by the DEQ and 
managed by the Department of Agriculture. 

ORS 468.155 The prevention is accomplished by the elimination of industrial waste and the 
(l)(b)(A) use of treatment works for industrial waste as defined in ORS 468B.005. 
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Timeliness of Application 
The application was submitted 
within the timing requirements 
of ORS 468.165 (6). 

Facility Cost 
Claimed Facility Cost 
Eligible Facility Cost 

Application Received by DEQ 
Application Substantially Complete 
Construction Started 
Construction Completed 
Facility Placed into Operation 

$ 98,823 
$ 98,823 

Application No. 5345 
Page2 

12/07/1999 
5/11/2000 

8/1998 
11/1998 

111999 

The facility is eligible for the remaining value of certificate number 2734. The applicant applied for a 
waiver of the independent accounting review and provided copies of the invoice and canceled checks 
to substantiate 100% of the claimed facility cost. 

Facility Cost Allocable to Pollution Control 
The facility cost exceeds $50,000. According to ORS 468.190 (1 ), the factors listed below were used 
to determine the percentage of the facility cost allocable to pollution control. 

Factor 
ORS 468.190(1)(a) Salable or Usable 
Commodity 

ORS 468.190(1)(b) Return on 
Investment 

ORS 468.190(1)(c) Alternative Methods 

ORS 468.190(1 )( d) Savings or Increase 
in Costs 

ORS 468.190(1 )( e) Other Relevant 
Factors 

Compliance and Other Tax Credits 

Applied to This Facility 
No salable or usable commodity is produced. 

The useful life of the facility used for the return on 
investment consideration is 15 years. There is no 
gross annual revenue associated with this facility. 

No other alternatives were investigated. 

There are no savings or increase in costs. 

No other relevant factors. 

Certificate number 2734 was issued on December 13, 1991 for the pre-existing storage pond. The 
applicant states the facility is in compliance with Department rules and statutes and with EQC orders. 
DEQ permits issued to facility: CAFO D800/62677-99, expiration date June 2000. 

Reviewers: Lois L. Payne, P.E., SJO Consulting Engineers, Inc. 
Dennis E. Cartier, Associate, SJO Consulting Engineers, Inc. 
Maggie Vandehey, DEQ 
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.Application No. T-2336 

state of Oregon 
Department of Envirornnental Quality 

TAX RELIEF APPLICATION REVIEW REroRI' 

1. Applicant 

John Van Beek and 
Joanne Van Beek 
dba Van Beek Dairy Farm 
26405 McFarland Road 
Monroe, OR 97456 

'Ihe applicant owns and operates a dairy farm in Monroe, Oregon . 

.Application was roade for tax credit for a water pollution control 
facility. · 

2. Description of Facility 

'Ihe facility is a manure control facility consisting of one 80 ft x 194 
ft x 14 ft earthen settling pond, one 435 ft x 194 ft x 14 ft earthen 
storage pond, solids separator, 18,240 square foot concrete solids 
storage area, concrete retaining curbs, pits, irrigation gun, pumps and 
associated plumbing and electrical system. 

Claimed Facility Cost: $111,713 
('Ihe total cost of the facility which the Accountant certified is 
$139, 713. 'Ihe U.S. Department of Agriculture Stabilization and 
Conservation Service reimbursed the applicant $28, 000. 'Ihe applicant's 
own cash investment in the claimed facility is $111, 713.) 

3. Procedural Requirements 

'Ihe facility is governed by ORS 468.150 through 468.190 and by OAR 
Chapter 340, Division 16. 

'Ihe facility met the statutory deadline in that construction of the 
facility was substantially completed on April 1, 1989 and the 
application for final certification was received December 20, 1990, 
within 2 years of substantial completion of the facility. 

4. Evaluation of Application 

a. 'Ihe facility is eligible because the principal purpose of the 
facility is to comply with a requirement of the confined animal 
feeding operation (CAFO) General Pennit 0800 issued by the 
Department, to control a substantial quantity of water pollution. 
'Ihis control is accomplished by the use of treatment works for 
industrial waste as defined in ORS 468.700. 



Application No. T-2336 
Page 2 

Prior to the installation of the control facility, solid waste 
were pushed off to an open area at the end of the barns. During 
the wet months contaminated runoff from the stockpile flow over 
the fields and into Muddy Creek. 

With the construction of the manure control facility, fresh water 
is used only in the milking parlor. All other areas are cleaned 
with recycled water from the earthen pond. All runoff from the 
roofs are diverted away from the waste storage areas .. The earthen 
storage pond has sufficient capacity to contain wastewater during 
wet weather months and irrigate only during dry weather 
conditions. The application of manure to land during drier months 
has greatly reduced contamination of field runoff. The solids 
separator has also in=eased the holding capacity of the pond by 
the removal of solids from the wastewater prior to discharging 
into the pond. 

b. Eligible Cost Findings 

In determining the percent of the pollution control facility cost 
allocable to pollution control, the following factors from ORS 
468.190 have been considered and analyzed as indicated: 

1) The extent to which the facility is used to recover and 
convert waste products into a salable or usable commodity. 

All the solids recovered from the solids separator are reused 
as bedding in the barns andjo:t disposed onto the fields with 
a manure spreader. 

2) The estimated annual percent return on the investment in the 
facility. 

There is no return on investment for this facility. Prior to 
the installation of the facility the collected manure was 
spread on land. The same disposal practice is being 
:implemented after the installation of the control facility. 

3) The alternative methods, equipment and costs for achieving 
the same pollution control objective. 

The method chosen is the accepted method for control of 
manure. This method is the least cost and most effective 
method of controlling contaminated runoff. 

4) Any related savings or in=ease in costs which occur or may 
occur as a result of the installation of the facility. 

There are no savings from the facility. 



STATE OF OREGON Certificate No. 2734 
DEPARTMENT OF ENVIRONMENTAL QUALITY Date of Issue 12-13-91 

Application No. T-2336 

POLLUTION CONTROL FACILITY CERTIFICATE 

Issued To: Location of Pollution Control Facility: 
JOHN VAN BEEK and JOANNE VAN BEEK 
dba VAN BEEK DAIRY FARM 26405 McFarland Rd. 
26405 McFarland Rd. Monroe, OR 97456 
Monroe, OR 97456 

As: { )Lessee {x)Owner 

Description of Pollution Control Facility: Manure control facility con-
sisting of one 80 Ft. x 194 .ft. x 14 ft. earthen settling pond, one 
435 ft. x 194 ft. x 14 ft. earthen storage pond, solids .separator, 
18,240 square foot concrete solids storage area, retaining curbs, pits, 
irrigation gun, pumps and associated plumbing and electrical system. 

Type of. Pollution Control Facility: 
{ )Air ( )Noise (x)Water ( )Solid Waste ( )Hazardous Waste { )Used Oil 

Date Facility was Completed: 4/01/89 Placed into Operation: 4/01/89 

Actual Cost of Pollution Control Facility: $111,713.00* 

Percent of Actual Cost Properly Allocable to Pollution.Control: 100% 

Jased upon the information contained in the application referenced above, the Environmental Quality 
Comnission certifies that the facility described herein was erected, constructed or installed in 
accordance with the requirements of subsection (1) of ORS 468.165, and is designed for, and is being 
operated or will operate to a substantial extent for the purpose of preventing, controlling or 
reducing air, water or noise pollution or solid waste, hazardOus wastes or used oil, and that it is 
necessary to.satisfy the intents and purposes of ORS Chapters 454, 459, 467 and 468 an:l rules adopted 
thereunder. 

Therefore, this Pollution Control Facility certificate is issued this date subject to cc:npliance with 
the statutes of the State of Oregon, the regulations of the Department of Environmental Q\lality and 
the following special conditions: · · 

l. The facility shall be continuously operated at maxi.mum efficiency for the designed purpose of 
preventing, controlling, and reducing the type of pollution as indicated above. 

2. The Department of Environmental Quality shall be inmediately notified of any proposed change in 
use or method of operation of the facility and if, .for any reason, the facility ceases to ~te 
for its intended pollution control purpose. 

3. Any reports or monitoring data requested by the Department of Environmental Quality shall be 
pranptly provided. 

NOTE: The facility described herein is not eligible to receive tax credit certificatial as an Energy 
Conservation Facility under the provisions of Chapter 512, Oregon Law 1979, if the person 
issued the certificate elects to take the tax credit relief under ORS 316.097 or 317.072. 

*of the total facility cost of $139,713, the USDA reimbursed the applicant $28,000. 

Signed: LL / ~/H' 

MY102408 (12/81) 

Title: William w. Wessinger, Chairman 

Approved by the Environmental Quality Commission 
on the 13th day of December, 1991. 



Tax Credit 
Review Report 

EQC 0009 

Pollution Control Facility: Air 
Final Certification 
ORS 468.150 --468.190 
OAR 340-016-0005 -- 340-016-0050 

Applicant Identification 
Organized As: a C corporation 
Business: manufacturer of wood kitchen 

cabinets 
Taxpayer ID: 13-3346717 

The applicant's address is: 

P. 0. Box547 
Hilssboro, OR 97123 

Technical Information 

Director's 
Recommendation: APPROVE 

Applicant Schrock Cabinet Company 
Application No. 5353 
Facility Cost $60,912 
Percentage Allocable 100.00% 
Useful Life lOyears 

Facility Identification 
The certificate will identify the facility as: 

Installation of a baghouse on an 
existing dust collection system 

The applicant is the owner of the facility located 
at: 

600 SW Walnut 
Hillsboro, OR 97123 

The claimed facility is the installation of a baghouse dust control system on an existing dust removal 
fan and piping system. The system replaces a single 90% efficiency cyclone with a 99% efficient 
baghouse collector. The claimed facility was added to collect and filter the dust-laden air from an 
existing dust collection system inside the cabinet factory. Prior to this installation the dust collection 
system was connected to the cyclone which vented directly to atmosphere. 

Eligibility 
ORS 468.155 The applicant claimed a principal pupose is to comply with regulations or permit 

(l)(a) conditions but did not provide any documentation supporting that claim. The 
sole purpose of this new baghouse equipment installation is to prevent, 
control or reduce a substantial quantity of air pollution. However, The sole 
purpose of the interconnecting piping and changes to the existing piping systems 
is not to prevent, control or reduce a substantial quantity of air pollution. 
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Timeliness of Application 
The application was submitted within the timing 
requirements of ORS 468.165 (6). Both the 
construction completed and the placed in 
operation date were substantiated. 

Facility Cost 
Claimed Cost 

Non-allowable Costs OAR 340-016-0010(3) 

Eligible Cost 

Application Received 
Construction Started 
Construction Substantially 

Completed 
Facility Placed into 

Operation 

$ 71,712 
(2,800) 

$68,912 

Application Number 5353 
Page 2 

12/22/99 
12/18/97 
01102/98 

01102/98 

The claimed facility cost was greater than $50,000 but less that $500,000; therefore, an independent 
accounting review was not required. Persuant to OAR 340-016-0070(4)(a), paid invoices supplied by 
the applicant substantiated the cost of the facility. 

Facility Cost Allocable to Pollution Control 
The eligible facility cost does not exceed $50,000. According to ORS 468.190 (3), the only factor 
used to determine the percentage of the facility cost allocable to pollution control is the percentage of 
time the facility is used for pollution control. The percentage of time this facility is used for pollution 
control is 100%. 

Factor 
ORS 468.190(l)(a) Salable or Usable Commodity 
ORS 468.190(!)(b) Return on Investment 
ORS 468.190(1 )( c) Alternative Methods 

ORS 468.190(l)(d) Savings or Increase in Costs 

ORS 468. l 90(l)(e) Other Relevant Factors 

Compliance and Other Tax Credits 

Applied to This Facility 
None identified. 
None identified. 
No alternative investigated. 

None 

No other relevant factors. 

The facility is in compliance with Department rules and statutes and with EQC orders. No previous 
tax credits were identified. 

DEQ permits issued to facility: Title V #34-2060, issued 01/13/98; Storm Water #1200-Z, issued 
12129197 

Reviewers: Allison/HCMA Consulting Group 
Maggie Vandehey, DEQ 
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Tax Credit 
Review Report 

Pollution Control Facility: Air 
Final Certification 
ORS 468.150 -- 468.190 
OAR 340-016-0005 -- 340-016-0050 

Applicant Identification 
Organized As: a C corporation 
Business: manufacturer of wood 
kitchen cabinets 
Taxpayer ID: 13-3346717 

The applicant's address is: 

P. O.Box547 
Hilssboro, OR 97123 

Technical Information 

Director's 
Recommendation: APPROVE 

Applicant Schrock Cabinet Company 
Application No. 5358 
Facility Cost $75,760 
Percentage Allocable 100 % 
Useful Life lOyears 

Facility Identification 
The ce1tificate will identify the facility as: 

Installation of a baghouse 

The applicant is the owner of the facility located 
at: 

550 SE Mill Street 
Grants Pass, OR 97526 

The claimed facility is the installation of a baghouse dust control system on an existing dust 
removal fan and piping system. The system replaces two (2)-90% efficiency cyclones with a 99% 
efficient baghouse collector. The claimed facility was added to collect and filter the dust-laden air 
from an existing dust collection system inside the cabinet factory. Prior to this installation the dust 
collection system was connected to two (2) cyclones which vented directly to atmosphere. 
Material collected at the baghouses is conveyed by a pneumatic conveying system to an existing 
waste wood truck bin. 

Eligibility 
ORS 468.155 The applicant claimed the principal pupose of the baghouse is to comply with 

(l)(a) regulations or permit conditions but the application did not include any 
supporting documentation. The sole purpose of this new baghouse 
installation is to prevent, control or reduce a substantial quantity of air 
pollution. The sole purpose of the interconnecting piping and changes to the 
existing piping systems is not to prevent, control or reduce a substantial 
quantity of air pollution 
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ORS 
468.lS(l)(b)(B) 

The prevention, control or reduction is accomplished by the disposal or 
elimination of air pollution or air contamination sources and the use of air 
cleaning devices as defined in ORS 468A.005. The applicant submitted 
detailed cost data for all the components claimed. All components claimed 
are essential to the operation of the equipment and eligible under the statute. 

Timeliness of Application 
The application for the claimed facility 
was submitted within the timing 
requirements of ORS 468.165 (6). 

Facility Cost 
Claimed Facility Cost 

Application Received 
Construction Started 
Construction Substantially 

Completed 
Facility Placed into Operation 

$ 83,766 
Ineligible Costs OAR 340.016-0010(3) 

Maintenance Items 
Eligible Facility Cost 

( 8,006) 
$75,760 

01/02/00 
09/17/97 
01/02/98 

01/02/98 

Paid invoices and cancelled checks substantiated the cost of the facility. It was not necessary for the 
applicant to make significant alterations to the existing ductwork system in order to install the new 
baghouse. Maintenance and repair items, header repairs, replacement bags and bag cages were 
removed because they are ineligible costs. 

Facility Cost Allocable to Pollution Control 
Since the eligible facility cost exceeds $50,000, according to ORS 468.190 (1 ), the following factors 
were used to determine the percentage of the facility cost allocable to pollution control. The 
percentage of facility cost allocable to pollution control is 100%. 

Factor 
ORS 468.190(1)(a) Salable or Usable Commodity 
ORS 468.190(1)(b) Return on Investment 
ORS 468.190(1 )( c) Alternative Methods 

ORS 468.190(1)(d) Savings or Increase in Costs 
ORS 468.190(1 )( e) Other Relevant Factors 

Compliance and Otfter Tax Credits 

Applied to This Facility 
None identified. 
None identified. 
No alternative investigated. 

None 
No other relevant factors. 

The facility is in compliance with Department rules and statutes and with EQC orders. No previous 
tax credits were identified. 

DEQ permits issued to facility: Title V #17-0046, issued 08/05/96; Storm Water #1200-Z, issued 
07/27/97 

Reviewers: Allison/HCMA Consulting Group 
Maggie Vandehey, DEQ 



Tax Credit 
Review Report 

EQC 0009 

Pollution Control Facility: Solid Waste 
Final Certification 
ORS 468.150 --468.190 
OAR 340-016-0005 -- 340-016-0050 

Applicant Identification 

Organized As: a C corporation 
Business: Solid waste collection and 

recycling facility 
Taxpayer ID: 93-0625022 

The applicant's address is: 

2215 N. Front Street 
Woodburn, OR 97071 

Technical Information 

Director's 
Recommendation: APPROVE 

Applicant: United Disposal Service, Inc. 
Application No.: 5363 
Facility Cost: $128,030 
Percentage Allocable: 100% 
Useful Life: 5 years 

Facility Identification 
The certificate will identify the facility as: 

2,360 Schaefer 64 gallon Compost 
collection containers 

The applicant is the owner of the facility located 
at: 

2215 N. Front Street 
Woodburn, OR 97071 

These collection containers will be used to handle source separated yard debris from residential waste 
collection accounts in Marion County. These containers will be serviced by a dedicated collection 
truck (not claimed) and the source separated yard debris will be taken to a composting facility where it 
is converted into a product ofreal economic value. 

Eligibility 
ORS 468.155 

(l)(a) 

OAR 340-16-
025(g)(B) 

The sole purpose of this new equipment is to prevent, control, or reduce a 
substantial quantity of solid waste. These containers will be used solely for 
collecting source separated compostable yard debris. 
Replacement: These new containers will be used for existing and expanded 
yard debris collection service where yard debris collection containers were not 
provided by the applicant. These new containers do not replace any previously 
certified equipment. 



Application Number 5363 
Page2 

ORS 468.155 These containers are used to collect source separated yard debris and are part of 
(1 )(b )(D) a material recovery process that obtains useful material from material that 

would otherwise be solid waste as defined in ORS 459.005. 

Timeliness of Application 
The application was submitted 
within the timing requirements of 
ORS 468.165(6). 

Facility Cost 
Facility Cost 
Eligible Facility Cost 

Application Received 
Application Substantially Complete 
Construction Started 
Construction Completed 
Facility Placed into Operation 

$128,030 
$128,030 

The facility cost exceeds $50,000. Theodore R. Ahre, CPA provided certification of the 
cost of the claimed facility. The applicant also provided copies of the invoice and check 
for purchase of the collection containers. 

Facility Cost Allocable to Pollution Control 
In accordance with ORS 468.190(1 ), since the facility cost exceeds $50,000, the factors 
listed below were considered in determining the percentage of the facility cost allocable 
to pollution control. The percentage of the facility cost allocable to pollution control is 
100%. 

01121100 
01/27/00 
08/31197 
05/22/98 
07/01/98 

Factor Applied to This Facility 
ORS 468.190(1)(a) Salable or Usable Commodity 

ORS 468.190(1 )(b) Return on Investment 

ORS 468.190(1)(c) Alternative Methods 
ORS 468.190(1)(d) Savings or Increase in Costs 

ORS 468.190(l)(e) Other Relevant Factors 

Compliance and Other Tax Credits 

These containers are used to collect source 
separated yard debris that is subsequently 
processed into a salable and useable 
commodity. 
The useful life of the facility used for the 
return on investment consideration is 5 
years. The p01iion of cost allocable to 
pollution control is 100%. 
No alternative investigated. 
All saving and cost were incorporated into 
the calculation of the return on investment. 
No other relevant factors were considered .. 

The facility is in compliance with Department rules and statutes and with EQC orders. 
There were no DEQ permits issued to this facility. 

Reviewer: William R Bree 
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Tax Credit 
Review Report 

EQC 0009 

Pollution Control Facility: Air 
Final Certification 
ORS 468.150--468.190 
OAR 340-016-0005 -- 340-016-0050 

Applicant Identification 
Organized As: C Corporation 
Business: Cement Manufacture 
Taxpayer ID: 44-0539214 

The applicant's address is: 

PO Box25900 
Overland Park KS 66225 

Technical Information 

Director's 
Recommendation: APPROVE 

Applicant Ash Grove Cement Co. 
Application No. 5384 
Facility Cost $307,596 
Percentage Allocable 67% 
Useful Life 10 years 

Facility Identification 
The certificate will identify the facility as: 

Homogenizing Silos Baghouse (RM145BF) 
Kiln Feed Baghouse #1 (H0182BF) 
Kiln Feed Baghouse #2 (H0190BF) 

The applicant is the owner of the facility 
located at: 

33060 Shirttail Creek Road 
Durkee OR 97905-0287 

Ash Grove Cement manufactures portland hydrauilic cement at their Durkee Plant. The crushing, 
firing and processing of raw materials and product at a cement plant creates fine dust with many 
opportunities to escape, which historically made such plants a major source of fugitive dust. This dust 
can be controlled by covering and evacuating conveyors and drop points through a baghouse. One 
baghouse (RMI 45BF) in this application is on the raw materials storage conveyor while the other two 
(H0182BF/H0190BF) are on the feed conveyors to the kiln, where the raw materials are fired. The 
applicant estimates that 6,534 tons of particulate matter will be captured by these three baghouses per 
year. Because the captured particulate matter is feedstock, any captured particulate can be used by the 
plant. 

The three baghouses in this application are among 15 originally permitted as part of a plant expansion 
designed to increase production by 68%. Only 9 of those were installed in this phase. Future 
applications may be filed for the remaining units when installed. Six were installed but not included in 
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this application either because they were replacement units with insufficient additional cost or were 
determined by the applicant to have a facility return on investment (roi) which exceeds the national roi 
standard for the installation year. 

The baghouses were manufactured by Fuller/Kovako and are sized appropriately to the requirements. 

Eligibility 
ORS 468.15 (l)(a) 
ORS 468.15(1)(b)(B) 

The principal purpose of this new pollution control device is to prevent, 
control or reduce a substantial quantity of air pollution. 

The prevention, control or reduction is accomplished by the disposal or 
elimination of air pollution or air contamination sources and the use of air 
cleaning devices as defined in ORS 468A.005. The applicant submitted 
detailed cost data for all the components claimed. All components claimed 
are essential to the operation of the equipment and eligible under the statute. 

Timeliness of Application 
The application was submitted 
within the timing requirements of 
ORS 468.165 (6). The applicant 
supplied documentation 
substantiating the facility 
construction start and completion 
dates. 

Facility Cost 
Facility Cost- RM145BF 

H0182BF 
H0190BF 

Eligible Facility Cost 

Application Received 

Filed Complete and Ready to Process 
Additional Information Received 
Construction Started 
Construction Completed 
Facility Placed into Operation 

$130,810 
103,810 
72,976 

$307,596 

02/29/00 

03/09/00 
05/19/00 
04/01/98 
04/04/98 
04/04/98 

Ash Grove Cement applied and DEQ approved waiver of the Independent Accountant's 
Statement. The reviewers performed an accounting review on behalf of the department. 
The applicant thoroughly documented the cost of the facility by accounting for the unit 
costs from the vendor and contract documents for the pollution control equipment. 

Facility Cost Allocable to Pollution Control 
The facility cost exceeds $50,000. According to ORS 468.190 (I), the factors listed 
below were considered in determining the percentage of the facility cost allocable to 
pollution control. 

Factor 
ORS 468.190(1)(a) Salable or 
Usable Commodity 
ORS 468.190(1)(b) Return on 
Investment 

Applied to This Facility 
Each of the claimed baghouses recapture feedstock, 
which is a useable commodity at the plant. 
The useful life of the three baghouses used in the 
return on investment calculation is 15 years. 

The applicant presented data showing approximately 
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ORS 468.190(1)(c) Alternative 
Methods 
ORS 468.190(1)(d) Savings or 
Increase in Costs 
ORS 468.190(1)(e) Other 
Relevant Factors 

Application Number 5384 
Page 3 

6,534 tons ofuseable feedstock/product would be 
captured by the three baghouses. The annual value 
of the recovered materials is $26,825 per year. 

Recovered feedstock was the source of revenue for 
the claimed facility. As a result, baghouse 
RMI 45BF is I 00 percent allocable to pollution 
control; baghouse HO 182BF is 72%; and baghouse 
HO l 90BF is zero percent allocable. The resulting 
weighted net percentage allocable to pollution 
control for the entire project is 66.9%. 

The applicant did not investigate alternatives. 

No additional savings were identified. 

No other relevant factors. 

Compliance and Other Tax Credits 
The applicant claims the facility is in compliance with Department rules and statutes. 
The facility operates under ODEQ Air Permit #ADCP 01-0006, issued 03/10/97. 

Reviewers: Michael G. Ruby, Ph.D., P.E., Envirometrics, Inc. 
Mika Kaplan, Envirometrics, Inc. 
Maggie Vandehey, DEQ 
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Tax Credit 
Review Report 

EQC 0009 

Pollution Control Facility: Field Burning 
Final Certification 
ORS 468.150-- 468.190 
OAR 340-016-0005 -- 340-016-0050 

Applicant Identification 
Organized As: a C corporation 
Business: grass seed farm 
Taxpayer ID: 93-0590167 

The applicant's address is: 

10906 Monitor-McKee Road NE 
Woodburn, OR 97071 

Technical Information 

Director's 
Recommendation: APPROVE - Replacement 

Facility 

Applicant Oregon Rootstock & Tree Co., 
Inc. dba TRECO 

Application No. 5386 
$148,842 
100% 

Original Facility Cost 
Original Percentage Allocable 
Useful Life 

Facility Identification 

10 years 

The certificate will identify the facility as: 

Steel storage building 100' x 180' for 
straw storage. 

The applicant is the owner of the facility located 
at: 

12938 Portland Rd. NE 
Gervais, OR 97026 

The applicant claimed an 18,000 square foot, steel framed, grass-straw storage shed. The shed 
provides clean, dry storage so that the dried straw can be given away throughout the winter months 
rather than open field burning. The farm operation generates more straw then can be stored. 

The applicant owns 820 farm acres with 579 acres of perennial grass seed and zero acres of annual 
grass seed. The applicant has baled an average of 1500 ton for the last three years. The applicant 
claims that 579 acres will be removed from burning as a result of this building. The applicant claimed 
that only 3 92 acres were removed from burning as a result of the previously certified storage shed. 



Eligibility 
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ORS 468.155 The sole purpose of this new building is to prevent, control or reduce a 
(1 )(a) substantial quantity of air pollution. 

OAR 340-16- Replacement: This facility replaces the storage shed issued certificate number 
025(g)(B) 3626 on July 12, 1996 (application number TC 4597.) Therefore, the applicant 

is only eligible for the remaining value of the original certificate. 
OAR-016-025 Equipment, facilities, and land for gathering, densifying, processing, handling, 

(2)(f)(A) storing, transporting and incorporating grass straw or straw based products 
which will result in reduction of open field burning. 

Timeliness of Application 
The application was submitted 
within the timing requirements of 
ORS 468.165 (6). 

Facility Cost 
Facility Cost 
Eligible Facility Cost 

Application Received 
Application Substantially Complete 
Construction Started 
Construction Completed 
Facility Placed into Operation 

$222,790 
$222,790 

The facility cost was greater than $50,000 but less than $500,000. Invoices accounted for 
100% of the claimed costs. Hoots, Weyant & Baker, P.C. performed an accounting 
review on behalf of the Applicant. 

Facility Cost Allocable to Pollution Control 
The facility cost exceeds $50,000; according to ORS 468.190 (1 ), the factors listed below 
were considered in determining the percentage of the facility cost allocable to pollution 
control. The percentage of the facility cost allocable to pollution control is 100% of the 
remaining value of certificate number 3626. 

3/2/00 
6/26/00 

611199 
911199 
7/1100 

Factor Applied to This Facility 
ORS 468.190(l)(a) Salable or Usable Commodity 
ORS 468.190(1 )(b) Return on Investment 

ORS 468.190(l)(c) Alternative Methods 
ORS 468.190(1)(d) Savings or Increase in Costs 
ORS 468.190(l)(e) Other Relevant Factors 

No salable or useable commodity. 
The useful life of the facility used for the 
return on investment consideration is 10 
years. No gross annual revenues were 
associated with this facility. 
No alternative investigated. 
No savings or increase in costs. 
No other relevant factors. 
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Compliance and Other Tax Credits 
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Page 3 

The facility is in compliance with Department rules and statutes and with EQC orders. 
There were no DEQ permits issued to facility. 
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State of Oregon 
Department of Agriculture 

Application No. TC-4597 
Page 1 

TAX RELIEF APPLICATION REVIEW REPORT 

1 . Applicant . 

Oregon Rootstock & Tree Co., lilc. 
dbaTRECO 
10906 Monitor-McKee Road NE 
Woodburn, Oregon 97071 

The applicant owns and operates a grass seed farm operation in Marion County, Oregon. 

Application was made. for tax credit for an air pollution control facility. 

2. Description of Claimed Facility 

The facility described in this application is a 11 O' x 11 O' x 24' steel framed, grass straw 
storage building, located at 10906 Monitor-McKee Road NE, Woodburn, Oregon. The land and 
the buildings are owned by the applicant. 

Claimed facility cost: $148,842 
{Accountant's Certification was provided..) 

3. Description of Farm Operation Plan to Reduce Open Field Burning. 

The applicant has 392 acres of perennial grass varieties under cultivation. As an alternative to 
open field burning the applicant invested in straw removal equipment to become self-sufficient 
in timely straw removal and field treatment. 

Storage was required to keep the straw In a usable condition throughout the year or until it was 
given away. A previously certified (certificate number 2855) grass straw storage building 
was constructed in late 1991. The applicants grass straw storage needs and that of three 
neighbors has outgrown the capacity of the original grass straw storage building. The 
applicants neighbors store 215 acres in applicants straw storage buildings for a total of 615 
acres stored. The_ storage capacity for both buildings is approximately 61 o acres. 

20, 160 square feet of storage I 11 sq'/ton=1,832 tons /3 tia=61 O acres 

4. Procedural Requirements 

The facility is governed by ORS 468.150 through 468.190, and by OAR Chapter 340, Division 
16. The facility has met all statutory deadlines in that: · 

Construction of the facility was substantially completed on December 1, 1995. The application 
for final certification was found to be complete on May 31, 1996. The application was filed 
within two years of substantial completion of the facility. 



5. Evaluation of Application 
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a. The facility is eligible under ORS 468.150 because the facility is an approved 
alternative method for field sanitation and straw utilization and disposal that reduces a 
substantial quantity of air pollution. This reduction Is accomplished by reduction of air 
contaminants, defined in ORS 468A.005; by reducing the maximum acreage to be open 
burned in the Willamette Valley as required in OAR 340-26-013; and, the facility's 
qualification as a "pollution control facility", defined in OAR 340-16-025(2)(f) 
A): "Equipment, facilities, and land for gathering, densifying, processing, handling, 
storing, transporting and Incorporating grass straw or straw based ·products which will 
result In reduction of open field burning.'' 

b. Eligible Cost Findings 

In determining the percent of the pollution control facility cost allocable to pollution 
control, the following factors from ORS 468.190 have been considered and analyzed as 
indicated: 

1 . The extent to which the facility is used to recover and convert waste products 
into a salable or usable commodity. 

The facility promotes the conversion of a waste product (straw) into a usable 
commodity by providing protection from the elements until the applicant can 
give it away. 

2. The estimated annual percent return on the investment in the facility. 

There is no annual percent return on the investment as applicant claims no 
gross annual income. 

3. The alternative methods, equipment and costs for achieving the same pollution 
control objective. 

The method chosen is an accepted method for reduction. of air pollution. The 
method is one of the least costly, most effective methods of reducing air 
pollution. 

4. Any related savings or increase in costs which occur or may occur as a result 
of the installation of the facility. 

There Is an increase in operating costs of $2, 153 to annually maintain and 
operate the facility. These costs were considered in the return on investment 
calculation. 

5. Any other factors which are relevant in establishing the portion of the actual 
cost of the facility properly allocable to the prevention, control or reduction of 
air pollution. 
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There are no other factors to consider in establishing the actual cost of the 
facility properly allocable to prevention, control or reduction of air pollution. 

The actual cost of the facility properly allocable to pollution control as determined by 
using these factors is 100%. 

6. Summation 

a. The facility was constr~.cted in accordance with all regulatory deadlines. 

b. The facility is eligible under ORS 468.150 as an approved alternative method for field 
sanitation and straw utilization and disposal that reduces a substantial quantity of air 
pollution as defined in ORS 468A.005 

c. The facility complies with DEQ statutes and rules. 

d. The portion .of the facility that is properly allocable to pollution control is 100%. 

7. · The Department of Agriculture's Recommendation 

Based upon these findings, it is recommended that a Pollution Control Facility Certificate 
bearing the cost of $148,842, with 100% allocated to pollution control, be issued for the 
facility claimed in Tax Credit Application Number TC-4597. 

Jim Britton, Manager 
Smoke Management Program 
Natural Resources Division 
Oregon Department of Agriculture 
(503) 986-4701 
FAX: (503) 986-4730 

JB:rc 
June 12, 1996 



-
Certificate No: 3626 
Date of Issue: 7 /12/96 
Application No: 4597 

ISSUED TO: LOCATION OF POLLUTION CONTROL FACILITY: 

Oregon Rootstock & Tree Co., Inc. 
dba TREGO 10906 Monitor-McKee Road NE 
10906 Monitor-McKee Road NE Woodburn 
Woodburn, Oregon 97071 

ATTENTION: Brent D. Smith 

AS: I) LESSEE IX) OWNER I) INDIV ()PARTNER .(Xl CORP I ) NON-PROFIT I ) CO-OP 
()Excise ( ) Ad V alorem 

' 

DESCRIPTION OF POLLUTION CONTROL FACILITY: 

11 O'x 11 O'x 24' steel frame, grass straw storage building 

TYPE OF POLLUTION CONTROL FACILITY: 
IX) AIR I) NOISE ()WATER () SOLID WASTE () HAZARDOUS WASTE ()USED OIL 

DATE FACILITY COMPLETED: 12/1 /95 PLACED INTO OPERATION: 12/1 /95 

ACTUAL COST OF POLLUTION CONTROL FACILITY: $148,842.00 

PERCENT OF ACTUAL COST PROPERLY ALLOCABLE TO POLLUTION CONTROL: 100% 

Based upon the information contained in the application referenced above, the Environmental Quality 
Commission certifies that the facility described herein was erected, constructed or installed in accordance with 
the requirements of subsection (1) of ORS 468.165, and is designed for, and is being operated or will operate 
to a substantial extent for the purpose of preventing •. controlling or reducing air, water or noise pollution or 
solid waste, hazardous wastes or used oil, and that it is necessary to satisfy the intents and purposes of ORS 
Chapters 454, 459, 467 and 468 and rules adopted thereunder-. 

Therefore, this Pollution Control Facility Certificate is issued this date subject to compliance with the statutes of 
the State of Oregon, the .regulations of the Department of Environmental Quality and the following special 
conditions: 

1. The facility shall be continuously operated at maximum efficiency for the designed purpose of preventing, 
controlling, and reducing the type of pollution as indicated above. 

2. The Department of Environmental Quality shall be immediately notified of any proposed change in use or 
method of operation of the facility and if, for any reason, the facility ceases to operate for its intended 
pollution control purpose. 

3. Any reports or monitoring data requested by the Department of Environmental Quality shall be promptly 
provided. 

NOTE: The facility described herein is not eligible to receive tax credit certification as an Energy 
Conservation Facility unde~rovisions of Chapter 512, Oregon Law 1979, if the person issued 
the Certificat&-Elleci' tc;i ta tl)e tax credit relief under ORS 316.097 or 317 .072. 

Signed: / j~ / (Henry Lorenzen, Chairman) . ; 

Approved by the Envi/onm(n(a; Quality Commission on the 12th day of July, 1996. 

Staff: Jim Britton, Department of Agriculture 



Tax Credit 
Review Report 

EQC 0009 

Pollution Control Facility: Air 
Final Certification 
ORS 468.150 -- 468.190 
OAR 340-016-0005 -- 340-016-0050 

Applicant Identification 

Organized As: an S corporation 
Business: Auto wrecking business 
Taxpayer ID: 93-0510648 

The applicant's address is: 

U Pull It Portland 
10355 SE Foster Rd. 
Portland, OR 97266 

Technical Information 

Director's 
Recommendation: APPROVE 

Applicant Foster Auto Parts, Inc. 
Application No. 5388 
Facility Cost $1,754 
Percentage Allocable 100% 
Useful Life 7 years 

Facility Identification 
The certificate will identify the facility as: 

Robinair, Model 34134A, Freon 
Recovery & Recycling Machine, SIN 
017640 

The applicant is the owner of the facility located 
at: 

6241 SE lllth 
Portland, OR 97266 

The Robinair, Model 34134A, Freon Recovery and Recycling system controls air contaminants by 
recovering R-134a refrigerant during the dismantling of automobiles, instead of discharging the 
refrigerants to the atmosphere. The system is self-contained and includes a refrigerant/oil separator 
and filter/drier that removes water and particulate from the recovered refrigerant. 

At the present time, the applicant does not have a market to recycle the refrigerant and gives it to their 
air conditioning vendor. The oil that is removed from the refrigerant is combined with the facility's 
other used oil for recycling by Spencer Environmental. 



Eligibility 

Application Number 5388 
Page2 

ORS 468.155 The sole purpose of this new equipment is to prevent, control or reduce a 
(!)(a) substantial quantity of air pollution. 

ORS 468.155 The pollution control is accomplished by the disposal or elimination of or 
(!)(b)(B) redesign to eliminate air contamination sources and the use of air cleaning 

devices as defined in ORS 468A.005 

Application Received 

Timeliness of Application 
The application was submitted 
within the timing requirements of 
ORS 468.165 (6). 

Application Substantially Complete 
Construction Started 

Facility Cost 
Facility Cost 
Eligible Facility Cost 

Construction Completed 
Facility Placed into Operation 

An invoice and cancelled check substantiated the cost of the facility. 

Facility Cost Allocable to Pollution Control 

$1,754 
$1,754 

The facility cost does not exceed $50,000; according to ORS 468.190 (3), the only factor 
used in determining the percentage allocable to pollution control is the percentage of time 
the facility is used for pollution control. The percentage of time the facility is used for 
pollution control is 100%. 

Compliance and Other Tax Credits 
The facility is in compliance with Department rules and statutes and with EQC orders. 

Reviewers: Bill Carson, P.E., Carson Engineering 
Maggie Vandehey, DEQ 

Approve_5388_0009 _Foster.doc Last printed 09/04/00 10:44 AM 

3/7/00 
3/27/00 

7/99 
7/99 
7/99 



Tax Credit 
Review Report 

EQC 0009 

Pollution Control Facility: Air 
Final Certification 
ORS 468.150 --468.190 
OAR 340-016-0005 -- 340-016-0050 

Applicant Identification 
Organized As: an S corporation 
Business: auto wrecking business 
TaxpayerID: 93-1090239 

The applicant's address is: 

10355 SE Foster Rd. 
Portland, OR 97266 

Technical Information 

Director's 
Recommendation: 

Applicant 
Application No. 
Facility Cost 
Percentage Allocable 
Useful Life 

APPROVE 

U Pull It Tigard, Inc. 
5389 
$1,754 
100% 
7 years 

Facility Identification 
The certificate will identify the facility as: 

Robinair, Model 34134A, Freon 
Recovery & Recycling Machine, SIN 
017641. 

The applicant is the owner of the facility located 
at: 

19135 SW Pacific Hwy. 
Sherwood, OR 97140 

The Robinair, Model 34134A, Freon Recovery and Recycling system controls air contaminants by 
recovering R- l 34a refrigerant during the dismantling of automobiles, instead of discharging the 
refrigerants to the atmosphere. The system is self-contained and includes a refrigerant/oil separator 
and filter/drier that removes water and particulates from the recovered refrigerant. 

At the present time, the applicant does not have a market to recycle the refrigerant and gives it to their 
air conditioning vendor. The oil that is removed from the refrigerant is combined with the facility's 
other used oil for recycling by Spencer Environmental. 



Eligibility 

Application Number 5389 
Page2 

ORS 468.155 The sole purpose of this new equipment is to prevent, control or reduce a 
(l)(a) substantial quantity of air pollution. 

ORS 468.155 The pollution control is accomplished by the disposal or elimination of or 
(1 )(b )(B) redesign to eliminate air contamination sources and the use of air cleaning 

devices as defined in ORS 468A.005 

Application Received 

Timeliness of Application 
The application was submitted 
within the timing requirements of 
ORS 468.165 (6). 

Application Substantially Complete 
Construction Started 

Facility Cost 
Facility Cost 
Eligible Facility Cost 

Construction Completed 
Facility Placed into Operation 

An invoice and canceled check substantiated the cost of the facility. 

Facility Cost Allocable to Pollution Control 

$1,754 
$1,754 

The facility cost does not exceed $50,000; according to ORS 468.190 (3), the only factor 
used in determining the percentage allocable to pollution control is the percentage of time 
the facility is used for pollution control. The percentage of time the facility is used for 
pollution control is 100%. 

Compliance and Other Tax Credits 
The facility is in compliance with Department rules and statutes and with EQC orders. 

Reviewers: Bill Carson, P.E., Carson Engineering 
Maggie Vandehey, DEQ 

Approve _5389 _ 0009 _ UPulllt.doc Last printed 09/04/00 10:44 AM 

3/7/00 
3/27/00 

6199 
6199 
6199 



Tax Credit 
Review Report 

EQC 0009 

Pollution Control Facility: Air 
Final Certification 
ORS 468.150--468.190 
OAR 340-016-0005 -- 340-016-0050 

Applicant Identification 

Organized As: an S corporation 
Business: auto wrecking business 
Taxpayer ID: 93-0667967 

The applicant's address is: 

10355 SE Foster Rd 
Portland, OR 97266 

Technical Information 

Director's 
Recommendation: 

Applicant 
Application No. 
Facility Cost 
Percentage Allocable 
Useful Life 

APPROVE 

Damascus U Pull It, Inc. 
5390 
$1,754 
100% 
7years 

Facility Identification 
The certificate will identify the facility as: 

Robinair, Model 34134A, Freon 
Recovery & Recycling Machine, SIN 
017296 

The applicant is the owner of the facility located 
at: 

19510 SE Sunnyside Rd. 
Boring, OR 97009 

The Robinair, Model 34134A, Freon Recovery and Recycling system controls air contaminants by 
recovering R-134a refrigerant during the dismantling of automobiles, instead of discharging the 
refrigerants to the atmosphere. The system is self-contained and includes a refrigerant/oil separator 
and filter/drier that removes water and particulates from the recovered refrigerant. 

At the present time, the applicant does not have a market to recycle the refrigerant and gives it to their 
air conditioning vendor. The oil that is removed from the refrigerant is combined with the facility's 
other used oil for recycling by Spencer Environmental. 



Eligibility 

Application Number 5390 
Page2 

ORS 468.155 The sole purpose of this new equipment is to prevent, control or reduce a 
(l)(a) substantial quantity of air pollution. 

ORS 468.155 The pollution control is accomplished by the disposal or elimination of or 
(1 )(b )(B) redesign to eliminate air contamination sources and the use of air cleaning 

devices as defined in ORS 468A.005 

Application Received 

Timeliness of Application 
The application was submitted 
within the timing requirements of 
ORS 468.165 (6). 

Application Substantially Complete 
Construction Started 

Facility Cost 
Facility Cost 
Eligible Facility Cost 

Construction Completed 
Facility Placed into Operation 

An invoice and canceled check substantiated the cost of the facility. 

Facility Cost Allocable to Pollution Control 

$1,754 
$1,754 

The facility cost does not exceed $50,000; according to ORS 468.190 (3), the only factor 
used in determining the percentage allocable to pollution control is the percentage of time 
the facility is used for pollution control. The percentage of time the facility is used for 
pollution control is 100%. 

Compliance and Other Tax Credits 
The facility is in compliance with Department rules and statutes and with EQC orders. 

Reviewers: Bill Carson, P.E., Carson Engineering 
Maggie Vandehey, DEQ 

Approve _5390 _ 0009 _Damascus.doc Last printed 09/04/00 10:44 AM 

3/7/00 
3/27/00 

7/99 
7/99 
7/99 



Tax Credit 
Review Report 

EQC 0009 

Pollution Control Facility: Air 
Final Certification 
ORS 468.150 -- 468.190 
OAR 340-016-0005 -- 340-016-0050 

Applicant Identification 

Organized As: an S corporation 
Business: auto wrecking business 
Taxpayer ID: 91-1785335 

The applicant's address is: 

10355 SE Foster Rd. 
Portland, OR 97266 

Technical Information 

Director's 
Recommendation: 

Applicant 

Application No. 
Facility Cost 
Percentage Allocable 
Useful Life 

APPROVE 

U Pull It Salem Auto 
Wrecking, Inc. 
5391 
$1,754.00 
100% 
7years 

Facility Identification 
The certificate will identify the facility as: 

Robinair, Model 34134A, Freon 
Recovery & Recycling Machine, SIN 
017631 

The applicant is the owner of the facility located 
at: 

10355 SE Foster Rd. 
Portland, OR 97266 

The Robinair, Model 34134A, Freon Recovery and Recycling system controls air contaminants by 
recovering R-l 34a refrigerant during the dismantling of automobiles, instead of discharging the 
refrigerants to the atmosphere. The system is self-contained and includes a refrigerant/oil separator 
and filter/drier that removes water and particulates from the recovered refrigerant. 

At the present time, the applicant does not have a market to recycle the refrigerant and gives it to their 
air conditioning vendor. The oil that is removed from the refrigerant is combined with the facility's 
other used oil for recycling by Spencer Enviromnental. 



Eligibility 

Application Number 5391 
Page2 

ORS 468.155 The sole purpose of this new equipment is to prevent, control or reduce a 
(l)(a) substantial quantity of air pollution. 

ORS 468.155 The pollution control is accomplished by disposal or elimination of or redesign 
(1 )(b )(B) to eliminate air contamination sources and the use of air cleaning devices as 

defined in ORS 468A.005 

Application Received 

Timeliness of Application 
The application was submitted 
within the timing requirements of 
ORS 468.165 (6). 

Application Substantially Complete 
Construction Started 

Facility Cost 
Facility Cost 
Eligible Facility Cost 

Construction Completed 
Facility Placed into Operation 

$1,754 
$1,754 

An invoice and a copy of a cancelled check substantiated the cost of the facility. 

Facility Cost Allocable to Pollution Control 
The facility cost does not exceed $50,000; according to ORS 468.190 (3), the only factor 
used in determining the percentage allocable to pollution control is the percentage of time 
the facility is used for pollution control. The percentage of time the facility is used for 
pollution control is 100%. 

Compliance and Other Tax Credits 
The facility is in compliance with Department mies and statutes and with EQC orders. 

Reviewers: Bill Carson, P.E., Carson Engineering 
Maggie Vandehey, DEQ 

Approve _539 l _ 0009 _ UPulllt.doc Last printed 09/04/00 I 0:44 AM 

3/7/00 
3/27/00 

7/99 
7/99 
7199 



Tax Credit 
Review Report 

EQC 0009 

Pollution Control Facility: Water 
Final Certification 
ORS 468.150--468.190 
OAR 340-016-0005 -- 340-016-0050 

Applicant Identification 
Organized As: an S corporation 
Business: Auto wrecking business 
Taxpayer ID: 93-0667967 

The applicant's address is: 

10355 SE Foster Rd 
Portland, OR 97266 

Technical Information 

Director's 
Recommendation: APPROVE 

Applicant Damascus U Pull It Inc. 
Application No. 5392 
Facility Cost $7,295.00 
Percentage Allocable 100% 
Useful Life 10 years 

Facility Identification 
The certificate will identify the facility as: 

Concrete containment pad 

The applicant is the owner of the facility located 
at: 

19510 SE Sunnyside Rd. 
Boring, OR 97009 

The claimed facility consists of a concrete pad for the car crushing equipment. During the crushing 
operation, any residual gasoline, oil, grease and anti-freeze are squeezed out of the cars. The pad 
provides a level base for the crushing equipment so that the integral drains slope to a low point where 
the residual fluids can be collected. A disposable, absorbent blanket is placed on the pad to absorb 
and contain any fluids that leak from the crushing equipment. 

The collected fluids are talcen to the dismantling shop, where they are processed through the wash
water recycling system. Metro Chem collects the disposable blankets for processing by Oil Re
Refining Company. 



Eligibility 

Application Number 5392 
Page2 

ORS 468.155 The sole purpose of this new structure is to prevent, control or reduce a 
(l)(a) substantial quantity of water pollution. 

ORS 468.155 The pollution control will be accomplished by the disposal or elimination of or 
(l)(b)(A) redesign to eliminate industrial waste and the use of treatment works for 

industrial waste as defined in ORS 468B.005 

Application Received 
Timeliness of Application 
The application was submitted 
within the timing requirements of 
ORS 468.165 (6). 

Application Substantially Complete 
Construction Started 

Facility Cost 
Facility Cost 
Eligible Facility Cost 

Construction Completed 
Facility Placed into Operation 

$7,295 
$7,295 

An invoice and a copy of a cancelled check substantiated the cost of the facility. 

Facility Cost Allocable to Pollution Control 
The facility cost does not exceed $50,000; according to ORS 468.190 (3), the only factor 
used in determining the percentage allocable to pollution control is the percentage of time 
the facility is used for pollution control. The percentage of time the facility is used for 
pollution control is 100%. 

Compliance and Other Tax Credits 
The facility is in compliance with Department rules and statutes and with EQC orders. 

Reviewers: Bill Carson, P.E., Carson Engineering 
Maggie Vandehey, DEQ 

3/7/00 
3/27/00 

6/98 
6198 

9/3/98 



Tax Credit 
Review Report 

EQC 0009 

Pollution Control Facility: Water 
Final Certification 
ORS 468.150 -- 468.190 
OAR 340-016-0005 -- 340-016-0050 

Applicant Identification 

Organized As: an S corporation 
Business: auto wrecking business 
Taxpayer ID: 93-1090239 

The applicant's address is: 

10355 SE Foster Rd 
Portland, OR 97266 

Technical Information 

Director's 
Recommendation: APPROVE 

Applicant U Pull It Tigard, Inc. 
Application No. 5393 
Facility Cost $8,804 
Percentage Allocable 100% 
Useful Life 10 years 

Facility Identification 
The certificate will identify the facility as: 

Concrete containment pad 

The applicant is the owner of the facility located 
at: 

19135 SW Pacific Hwy 
Sherwood, OR 97140 

The claimed facility consists of a concrete pad for the car crushing equipment. During the crushing 
operation, any residual gasoline, oil, grease and anti-freeze are squeezed out of the cars. The pad 
provides a level base for the crushing equipment so that the integral drains slope to a low point where 
the residual fluids can be collected. A disposable, absorbent blanket is placed on the pad to absorb 
and contain any fluids that leak from the crushing equipment. 

The collected fluids are taken to the dismantling shop, where they are processed through the wash
water recycling system. Metro Chem collects the disposable blankets for processing by Oil Re
Refining Company. 

Approve_5393 _0009 _ UPulllt.doc Last printed 09104100 10:44 AM 



Eligibility 

Application Number 5393 
Page2 

ORS 468.155 The sole purpose ofthis new structure is to prevent, control or reduce a 
(l)(a) substantial quantity of water pollution. 

ORS 468.155 The pollution control is accomplished by the disposal or elimination of or 
(l)(b)(A) redesign to eliminate industrial waste and the use of treatment works for 

industrial waste as defined in ORS 468B.005 
OAR-016-0025 Installation or construction of facilities which will be used to detect, deter, or 

(2)(g) prevent spills or unauthorized releases. 

Application Received 

Timeliness of Application 
The application was submitted 
within the timing requirements of 
ORS 468.165 (6). 

Application Substantially Complete 
Construction Started 

Facility Cost 
Facility Cost 
Eligible Facility Cost 

Construction Completed 
Facility Placed into Operation 

$8,804 
$8,804 

An invoice and a copy of a check substantiated the cost of the facility. 

Facility Cost Allocable to Pollution Control 
The facility cost does not exceed $50,000; according to ORS 468.190 (3), the only factor 
used in determining the percentage allocable to pollution control is the percentage of time 
the facility is used for pollution control. The percentage oftime the facility is used for 
pollution control is 100%. 

Compliance and Other Tax Credits 
The facility is in compliance with Department rules and statutes and with EQC orders. 

Reviewers: Bill Carson, P .E., Carson Engineering 
Maggie Vandehey, DEQ 

Approve _5393 _ 0009 _ UPulllt.doc Last printed 09/04/00 l 0:44 AM 

3/7/00 
3/27/00 

9/1/98 
10/3/98 
11/2/98 



Tax Credit 
Review Report 

EQC 0009 

Pollution Control Facility: Water 
Final Certification 
ORS 468.150 -- 468.190 
OAR 340-016-0005 -- 340-016-0050 

Applicant Identification 

Organized As: an S corporation 
Business: Auto wrecking business 
TaxpayerID: 93-0510648 

The applicant's address is: 

10355 SE Foster Rd 
Portland, OR 97266 

Technical Information 

Director's 
Recommendation: APPROVE 

Applicant Foster Auto Parts, Inc. 
Application No. 5394 
Facility Cost $10,513.00 
Percentage Allocable 100% 
Useful Life 10 years 

Facility Identification 
The certificate will identify the facility as: 

Concrete containment pad 

The applicant is the owner of the facility located 
at: 

10355 SE Foster Rd 
Portland, OR 97266 

The claimed facility consists of a concrete pad for the car crushing equipment. During the crushing 
operation, any residual gasoline, oil, grease and anti-freeze are squeezed out of the cars. The pad 
provides a level base for the crushing equipment so that the integral drains slope to a low point where 
the residual fluids can be collected. A disposable, absorbent blanket is placed on the pad to absorb 
and contain any fluids that leak from the crushing equipment. 

The collected fluids are taken to the dismantling shop, where they are processed through the wash
water recycling system. Metro Chem collects the disposable blankets for processing by Oil Re
Refining Company. 



Eligibility 

Application Number 5394 
Page2 

ORS 468.155 The sole purpose of this new structure is to prevent, control or reduce a 
(!)(a) substantial quantity of water pollution. 

ORS 468.155 The pollution control is accomplished by the disposal or elimination of or 
(l)(b)(A) redesign to eliminate industrial waste and the use of treatment works for 

industrial waste as defined in ORS 468B.005 
OAR-016-0025 Installation or construction of facilities which will be used to detect, deter, or 

(2)(g) prevent spills or unauthorized releases. 

Application Received 

Timeliness of Application 
The application was submitted 
within the timing requirements of 
ORS 468.165 (6). 

Application Substantially Complete 
Construction Started 
Construction Completed 
Facility Placed into Operation 

Facility Cost 
Facility Cost 
Eligible Facility Cost 

Invoices and canceled checks substantiated the cost of the facility. 

Facility Cost Allocable to Pollution Control 

$10,513 
$10,513 

The facility cost does not exceed $50,000; according to ORS 468.190 (3), the only factor 
used in determining the percentage allocable to pollution control is the percentage of time 
the facility is used for pollution control. The percentage of time the facility is used for 
pollution control is 100%. 

Compliance and Other Tax Credits 
The facility is in compliance with Department rules and statutes and with EQC orders. 

Reviewers: Bill Carson, P.E., Carson Engineering 
Maggie Vandehey 

Approve_5394_0009 _Foster.doc Approve_5394_0009 _Foster.doc 

3/7/00 
3/27/00 

12/98 
12/98 

1/99 



Tax Credit 
Review Report 

EQC 0009 

Pollution Control Facility: Water 
Final Certification 
ORS 468.150 -- 468.190 
OAR 340-016-0005 -- 340-016-0050 

Applicant Identification 

Organized As: an S corporation 
Business: auto wrecking business 
TaxpayerID: 93-0510648 

The applicant's address is: 

10355 SE Foster Rd. 
Portland, OR 97266 

Technical Information 

Director's 
Recommendation: APPROVE 

Applicant Foster Auto Parts, Inc. 
Application No. 5395 
Facility Cost $45,823 
Percentage Allocable 100% 
Useful Life 10 years 

Facility Identification 
The certificate will identify the facility as: 

Closed loop wash water treatment 
system 

The applicant is the owner of the facility located 
at: 

10355 SE Foster Rd. 
Portland, OR 97266 

The claimed facility consists of modifications to the dismantling shop in order to collect, treat, and 
recycle wash-water and to capture fluids that could escape during the dismantling of vehicles. The 
main components are a gravity oil/water separator and a Delta 1500A-Wash-Water Recycling System, 
manufactured by Landa Water Cleaning Systems, SIN W0397-1474. The Delta 1500A system is a 
complete, skid mounted system that removes oil, solids, and organics from the wash-water. 

The treated water is recycled as feed to the shop pressure washer (not claimed.) Any excess treated 
water is discharged to the sewer. The oil that is removed from the wash-water is combined with the 
facility's other used oil for recycling by Spencer Environmental. 



Eligibility 

Application Number 5395 
Page2 

ORS 468.155 The sole purpose of this new equipment installation is to prevent, control or 
(!)(a) reduce a substantial quantity of water pollution. 

ORS 468.155 The water pollution control is accomplished by the disposal or elimination of 
(l)(b)(A) industrial waste and the use of treatment works for industrial waste as defined in 

ORS 468B.005 
OAR-016-0025 Installation or construction of facilities which will be used to detect, deter, or 

(2)(g) prevent spills or unauthorized releases. 

Application Received 

Timeliness of Application 
The application was submitted 
within the timing requirements of 
ORS 468.165 (6). 

Additional Information Requested 
Additional Information Received 
Application Substantially Complete 
Construction Started 
Construction Completed 
Facility Placed into Operation 

Facility Cost 
Claimed Cost 
Eligible Facility Cost 

Invoices and canceled checks substantiated the cost of the facility. 

Facility Cost Allocable to Pollution Control 

$45,823 
$45,823 

The facility cost does not exceed $50,000; according to ORS 468.190 (3), the only factor 
used in determining the percentage allocable to pollution control is the percentage of time 
the facility is used for pollution control. The percentage of time the facility is used for 
pollution control is 100%. 

Compliance and Other Tax Credits 
The facility is in compliance with Department rules and statutes and with EQC orders. 

Reviewers: Bill Carson, P.E., Carson Engineering 
Maggie Vandehey, DEQ 

Approve _5395 _ 0009 _Foster.doc Last printed 09/04/00 3 :33 PM 

3/20/00 
4/10/00 
4/17/00 
4/17/00 

4/97 
10/99 
10/99 



Tax Credit 
Review Report 

EQC 0009 

Pollution Control Facility: Solid Waste 
Final Certification 
ORS 468.150 --468.190 
OAR 340-016-0005 -- 340-016-0050 

Applicant Identification 

Organized As: a S corporation 
Business: Solid waste collection and 

recycling facility 
Taxpayer ID: 93-0625804 

The applicant's address is: 

P 0Box1000 
Newberg, Oregon 97132 

Technical Information 

Director's 
Recommendation: APPROVE 

Applicant: Newberg Garbage Services, Inc. 
Application No.: 5419 
Facility Cost: $42,810 
Percentage Allocable: 100% 
Useful Life: 5 years 

Facility Identification 
The certificate will identify the facility as: 

One recycling collection trailer with 
twelve compartments and fonr cart 
tippers; two hundred seventy five 65 
gallon collection carts: and one 
thousand one hundred in office paper 
collection bins. 

The applicant is the owner of the facility located 
at: 

2904 Wynooski Road 
Newberg, Oregon 97132 

This equipment is used to collect recyclable materials from commercial on-route collection service 
customers in the city of Newberg. The recyclable materials are collected and delivered to a processing 
facility where they are sorted and subsequently sent to a recycling mills where they are converted into 
products of real economic value. 

Eligibility 
ORS 468.155 The sole purpose of this new equipment is to prevent, control or reduce a 

(l)(a) substantial quantity of solid waste. These equipment is used for collecting 
source separated recyclable material. 



Application Number 5419 
Page2 

OAR 340-16- Replacement: This equipment is used to provide a new and expanded service. 
025(g)(B) This equipment did not replace any other collection containers or equipment so 

there is no salvage value associated with them. The new equipment did not 
replace any previously certified equipment. 

ORS 468.155 This trailer and containers used to collect source separated recyclable material 
(1 )(b )(D) and are part of a material recovery process that obtains useful material from 

material that would otherwise be solid waste as defined in ORS 459.005. 

Timeliness of Application 
The application was submitted 
within the timing requirements of 
ORS 468.165(6). 

Facility Cost 
Facility Cost 

Application Received 
Application Substantially Complete 
Construction Started 
Construction Completed 
Facility Placed into Operation 

$43,269 
Insignificant Contribution - ORS 468.!55(2)(d) 

Radio ($459) 
Eligible Facility Cost $42,810 

05/30/2000 
06/14/2000 
11/0111998 
03/01/1999 
03/01/1999 

The facility cost does not exceed $50,000. The applicant provided copies of the invoices 
for the claimed equipment. 

Facility Cost Allocable to Pollution Control 
ln accordance with ORS 468.190(3 ), since the facility cost does not exceed $50,000, the 
only factor used in determining the portion of the claimed facility cost allocable to 
pollution control is the percentage oftime the facility is used for pollution control. 
Therefore, the percentage of the facility cost allocable to pollution control is 100%. 

Compliance and Other Tax Credits 
The facility is in compliance with Department rules and statutes and with EQC orders. 
There were no DEQ permits issued to this facility. 

Reviewer: William R Bree 

Approve _5419 _ 0009 _Newberg.doc Last printed 09/04/00 I 0:44 AM 



Tax Credit 
Review Report 

EQC0009 

Pollntion Control Facility: Solid Waste 
Final Certification 
ORS 468.150 -- 468.190 
OAR 340-016-0005 -- 340-016-0050 

Applicant Identification 

Organized As: a S corporation 
Business: Solid waste collection and 

recycling facility 
Taxpayer ID: 93-0625804The applicant's 
address is: 

P 0Box1000 
Newberg, Oregon 97132 

Technical Information 

Director's 
Recommendation: APPROVE 

Applicant: Newberg Garbage Services, Inc. 
Application No.: 5420 
Facility Cost: $30,000 
Percentage Allocable: 100% 
Useful Life: 5 years 

Facility Identification 
The certificate will identify the facility as: 

One 1999 Hino recycling collection 
truck, serial number 
JHBFA4JC5X1S10077 

The applicant is the owner of the facility located 
at: 

2904 Wynooski Road 
Newberg, Oregon 97132 

This truck is used to collect recyclable materials from commercial on-route collection service 
customers in the city of Newberg. The recyclable materials are collected and delivered to a processing 
facility where they are sorted and subsequently sent to a recycling mills where they are converted into 
products ofreal economic value. 

Eligibility 
ORS 468.155 The sole purpose of this new equipment is to prevent, control or reduce a 

(l)(a) substantial quantity of solid waste. These truck is used for collecting source 
separated recyclable material. 

OAR 340-16- Replacement: This truck is used to provide a new and expanded service. This 
025(g)(B) truck did not replace any other vehicle so there is no salvage value associated 

with it. The new truck did not replace any previously certified equipment. 
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ORS 468.155 This truck is used to collect source separated recyclable material and are part ofa 
(1 )(b )(D) material recovery process that obtains useful material from material that would 

otherwise be solid waste as defined in ORS 459.005. 

Timeliness of Application 
The application was submitted 
within the timing requirements of 
ORS 468.165(6). 

Facility Cost 
Facility Cost 
Eligible Facility Cost 

Application Received 
Application Substantially Complete 
Construction Started 
Construction Completed 
Facility Placed into Operation 

$30,000 
$30,000 

05/30/2000 
06/14/2000 
07/01/1998 
03/01/1999 
03/01/1999 

The facility cost does not exceed $50,000. The applicant provided copies of invoices for 
the purchace of this truck.. 

Facility Cost Allocable to Pollution Control 
In accordance with ORS 468.190(3), since the facility cost does not exceed $50,000, the 
only factor used in determining the portion of the claimed facility cost allocable to 
pollution control is the percentage of time the facility is used for pollution control. 
Therefore, the percentage of the facility cost allocable to pollution control is 100%. 

Compliance and Other Tax Credits 
The facility is in compliance with Department rules and statutes and with EQC orders. 
There were no DEQ permits issued to this facility. 

Reviewer: William R Bree 
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Tax Credit 
Review Report 

EQC 0009 

Pollution Control Facility: Solid Waste 
Final Certification 
ORS 468.150--468.190 
OAR 340-016-0005 -- 340-016-0050 

Applicant Identification 

Organized As: a S corporation 
Business: Solid waste collection and 

recycling facility 
Taxpayer ID: 93-0890916 

The applicant's address is: 

POBox504 
Bend, Oregon 07709 

Technical Information 

Director's 
Recommendation: APPROVE 

Applicant Bend Garbage & Recycling Co. 
Application No. 5425 
Facility Cost $215,104 
Percentage Allocable 100% 
Useful Life 5 years 

Facility Identification 
The certificate will identify the facility as: 

One new 1999 Volvo model WX64, 
serial# 4V2DC2HE6YN245109 with 
Wittke front loader body, serial 
number WFL40YD99272; 110 
cardboard recycling collection 
containers, and 2016 curbside 
collection containers. 

The applicant is the owner of the facility located 
at: 

61480 Parrell Road 
Bend, Oregon 97702 

This truck and containers are used to provide recycling collection service to both residential and 
commercial customers in the City of Bend and Deschutes County .. 

Eligibility 
ORS 468.155 

(l)(a) 

ORS 468.155 
(l)(b)(D) 

The sole purpose of this new equipment is to prevent, control or reduce a 
substantial quantity of solid waste. This truck and containers are used solely for 

collecting recyclable material. 
The use of a material recovery process which obtains useful material from 
material that would otherwise be solid waste as defined in ORS 459.005. 
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OAR 340-16- Replacement: This new truck and containers are used for a new service and did 
025(g)(B) not replace an existing vehicle or containers. This truck does not replace and 

equipment which has previously received tax credit. 
ORS 468.155 The use of a material recovery process which obtains useful material from 

(l)(b)(D) material that would otherwise be solid waste as defined in ORS 459.005. The 
recyclable material collected from customers is subsequantly transported to end 
use marketed where it is remanufactured into a new products. 

Timeliness of Application 
The application was submitted 
within the timing requirements of 
ORS 468.165 (6). 

Application Received 06/28/2000 
Application Substantially Complete 
Construction Started 

07/21/2000 
07/14/1998 

Construction Completed 11/11/1999 
Facility Placed into Operation 12/01/1999 

Facility Cost 
Facility Cost 
Eligible Facility Cost 

$215,104 
$215,104 

The facility cost exceeds $500,000. The applicant requested a waiver of the independent 
accountant's certification. The applicant provided copies of the invoices for purchase of 
the truck. and containers. 

Facility Cost Allocable to Pollution Control 
The facility cost exceeds $50,000. According to ORS 468.190(1), the factors listed below 
were considered in determining the percentage of the facility cost allocable to pollution 
control. The percentage of the facility cost allocable to pollution control is 100%. 

:Factor 
ORS 468.190(l)(a) Salable or Usable Commodity 

ORS 468.190(1 )(b) Return on Investment 

ORS 468.190(1 )( c) Alternative Methods 
ORS 468.190(1)(d) Savings or Increase in Costs 
ORS 468. l 90(l)(e) Other Relevant Factors 

Compliance and Other Tax Credits 

Applied to This Facility 
This truck and containers are used to collect 
recyclable material that is subsequently 
processed into a salable and useable 
commodity. 
The useful life of the facility used for the 
return on investment consideration is 5 
years. The portion of cost allocable to 
pollution control is I 00%. 
No alternative investigated. 
No savings or increase in costs. 
No other relevant factors. 

The facility is in compliance with Department rules and statutes and with EQC orders. 
There were no DEQ permits issued to facility. 

Reviewers: William R Bree 
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Tax Credit 
Review Report 

EQC 0009 

Pollution Control Facility: Solid Waste 
Final Certification 
ORS 468.150 -- 468.190 
OAR 340-016-0005 -- 340-016-0050 

Applicant Identification 

Organized As: a S corporation 
Business: Solid waste collection and 

recycling facility 
Taxpayer ID: 93-0625804 

The applicant's address is: 

P 0Box1000 
Newberg, Oregon 97132 

Technical Information 

Director's 
Recommendation: APPROVE 

Applicant: Newberg Garbage Services, Inc. 
Application No.: 5429 
Facility Cost: $14,918 
Percentage Allocable: 100% 
Useful Life: 5 years 

Facility Identification 
The certificate will identify the facility as: 

One 29 yard dropbox, serial number 
1077 4; two Model A sbeds, serial 
numbers 157679 & 157680; and 
Twenty eight 2 yard rear load 
containers, serial numbers 164521-
164546, 165486-165491,and 156799-
156808 

The applicant is the owner of the facility located 
at: 

2904 Wynooski Road 
Newberg, Oregon 97132 

These containers are used to collect and store recyclable materials delivered by the public to the 
recycling center in the city of Newberg. The recyclable materials are received, stored, and 
subsequently sent to a recycling mills where they are converted into products of real economic value. 

Eligibility 
ORS 468.155 The sole purpose of this new equipment is to prevent, control or reduce a 

(l)(a) substantial quantity of solid waste. These storage and collection containers are 
used for source separated recyclable material. 
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OAR 340-16- Replacement: These containers are used to provide a new and expanded 
025(g)(B) service. These containers did not replace any other equipment so there is no 

salvage value associated with them. These new containers did not replace any 
previously certified equipment. 

ORS 468.155 These containers are used to collect and store source separated recyclable 
(1 )(b )(D) material and are part of a material recovery process that obtains useful material 

from material that would otherwise be solid waste as defined in ORS 459.005. 

Timeliness of Application 
The application was submitted 
within the timing requirements of 
ORS 468.165(6). 

Facility Cost 
Facility Cost 
Eligible Facility Cost 

Application Received 
Application Substantially Complete 
Construction Started 
Construction Completed 
Facility Placed into Operation 

$14,918 
$14,918 

07/05/2000 
07/21/2000 
07/01/1998 
04/01/2000 
04/01/2000 

The facility cost does not exceed $50,000. The applicant provided copies of invoices for 
the purchace of these containers. 

Facility Cost Allocable to Pollution Control 
In accordance with ORS 468.190(3), since the facility cost does not exceed $50,000, the 
only factor used in determining the portion of the claimed facility cost allocable to 
pollution control is the percentage of time the facility is used for pollution control. 
Therefore, the percentage of the facility cost allocable to pollution control is 100%. 

Compliance and Other Tax Credits 
The facility is in compliance with Department rules and statutes and with EQC orders. 
There were no DEQ permits issued to this facility. 

Reviewer: William R Bree 

Approve _5429 _ 0009 _Newberg.doc Last printed 09/04/00 I 0:44 AM 



Tax Credit 
Review Report 

EQC 0009 

Pollution Control Facility: Solid Waste 
Final Certification 
ORS 468.150 --468.190 
OAR 340-016-0005 -- 340-016-0050 

Applicant Identification 

Organized As: an S corporation 
Business: Solid waste collection and 

recycling facility 
Taxpayer ID: 93-0625804 

The applicant's address is: 

P 0Box1000 
Newberg, Oregon 97132 

Technical Information 

Director's 
Recommendation: APPROVE 

Applicant: Newberg Garbage Services, Inc. 
Application No.: 5430 
Facility Cost: $4,796 
Percentage Allocable: 100% 
Useful Life: 5 years 

Facility Identification 
The certificate will identify the facility as: 

One thousand 14 gallon recycling 
collection bins 

The applicant is the owner of the facility located 
at: 

2904 Wynooski Road 
Newberg, Oregon 97132 

These bins are used to collect recyclable materials from residential on-route collection service 
customers in the city of Newberg. The recyclable materials are collected and delivered to a processing 
facility where they are sorted and subsequently sent to a recycling mills where they are conve1ted into 
products ofreal economic value. 

Eligibility 
ORS 468.155 The sole purpose of this new equipment is to prevent, control or reduce a 

(l)(a) substantial quantity of solid waste. These bins are used for collecting source 
separated recyclable material. 

OAR 340-16- Replacement: These bins are used to provide a new and expanded service. 
025(g)(B) These bins did not replace any other equipment so there is no salvage value 
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associated with them. The new bins did not replace any previously certified 
equipment. 

ORS 468.155 These containers are used to collect source separated recyclable material and are 
(1 )(b )(D) part of a material recovery process that obtains useful material from material 

that would otherwise be solid waste as defined in ORS 459.005. 

Timeliness of Application 
The application was submitted 
within the timing requirements of 
ORS 468.165(6). 

Facility Cost 
Facility Cost 
Eligible Facility Cost 

Application Received 
Application Substantially Complete 
Construction Started 
Construction Completed 
Facility Placed into Operation 

$4,796 
$4,796 

07/05/2000 
07/21/2000 
09/01/1998 
11/01/1999 
11/01/1999 

The facility cost does not exceed $50,000. The applicant provided copies of invoices for 
the purchace of these bins. 

Facility Cost Allocable to Pollution Control 
In accordance with ORS 468.190(3), since the facility cost does not exceed $50,000, the 
only factor used in determining the portion of the claimed facility cost allocable to 
pollution control is the percentage of time the facility is used for pollution control. 
Therefore, the percentage of the facility cost allocable to pollution control is 100%. 

Compliance and Other Tax Credits 
The facility is in compliance with Department rules and statutes and with EQC orders. 
There were no DEQ permits issued to this facility. 

Reviewer: William R Bree 
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Tax Credit 
Review Report 

EQC 0009 

Pollution Control Facility: Solid Waste 
Final Certification 
ORS 468.150 -- 468.190 
OAR 340-016-0005 -- 340-016-0050 

Applicant Identification 

Organized As: a C corporation 
Business: Solid waste collection and 

recycling facility 
Taxpayer ID: 93-0422468 

The applicant's address is: 

P OBox 1 
Corvallis, OR 97339 

Technical Information 

Director's 
Recommendation: APPROVE 

Applicant: Corvallis Disposal & Recycling Co. 
Application No.: 5434 
Facility Cost: $413,470 
Percentage Allocable: 100% 
Useful Life: 7 years 

Facility Identification 
The certificate will identify the facility as: 

Four Freightliner Model# FL 70 
trucks, serial numbers: 

1FV6HBA1 YHB588, 
1FV6HBA1 YHB589, 
1FV6HBA1 YHB590, 
1FV6HBA1 YHB591 

and four Labrie Expert 2000 bodies, 
serial numbers 

CL99101NNK, CL99101NNS, CL99101NGI, 
CL99101NGD 

The applicant is the owner of the facility located 
at: 

110 NE Walnut Blvd. 
Corvallis, OR 

These trucks are used solely to collect co-mingled source separated recyclable materials from 
residential and commercial on-route collection service customers in the city of Corvallis and Benton 
County. The recyclables are collected and delivered to a processing facility where they are further 
sorted and subsequently sent to recycling mills where they are converted into products of real 
economic value. 
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ORS 468.155 The sole purpose of this new equipment is to prevent, control, or reduce a 
(l)(a) substantial quantity of solid waste. These trucks are used solely for collecting 

source separated recyclable material. 
OAR 340-16- Replacement: These truck replace five old recycling collection trucks. Their 

025(g)(B) salvage value of$104,500 has been subtracted for the full purchase prices of the 
new trucks. The old collection trucks did not have tax credit certification from 
the Commission .. 

ORS 468.155 These trucks are used to collect source separated recyclable material and is part 
(1 )(b )(D) of a material recovery process that obtains useful material from material that 

would otherwise be solid waste as defined in ORS 459.005. 

Timeliness of Application 
The application was submitted 
within the timing requirements of 
ORS 468.165(6). 

Facility Cost 
Facility Cost 

Salvage Value 
Eligible Facility Cost 

Application Received 
Application Substantially Complete 
Construction Started 
Construction Completed 
Facility Placed into Operation 

$517,970 
($104,500) 

$413,470 

07/20/00 
07/27/00 
01/10/99 
01/14/00 
01117/00 

The facility cost exceeds $50,000. The applicant requested a waiver of the independent 
accountant's certification. The applicant provided copies of the invoices for purchase of 
the trucks and the salvage value of the old trucks. 

Facility Cost Allocable to Pollution Control 
The facility cost exceeds $50,000. According to ORS 468.190(1), the factors listed below 
were considered in determining the percentage of the facility cost allocable to pollution 
control. The percentage of the facility cost allocable to pollution control is 100%. 

Factor 
ORS 468.190(1)(a) Salable or Usable Commodity 

ORS 468.190(1)(b) Return on Investment 

Applied to This Facility 
These trucks are used to collect recyclable 
material that is subsequently processed into 
a salable and useable commodity. 
The useful life of the facility used for the 
return on investment consideration is 7 
years. The calculated average annual cash 
flow is negative therefore the percentage 
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ORS 468.190(1 )( c) Alternative Methods 
ORS 468.190(l)(d) Savings or Increase in Costs 
ORS 468.190(l)(e) Other Relevant Factors 

Compliance and Other Tax Credits 

Application Number 5434 
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return on investment is 0%. The portion of 
cost allocable to pollution control is 100%. 
No alternative investigated. 
No savings or increase in costs. 
No other relevant factors. 

The facility is in compliance with Department rules and statutes and with EQC orders. 
There were no DEQ permits issued to this facility. 

Reviewer: William R Bree 
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Tax Credit 
Review Report 

EQC 0009 

Reclaimed Plastic Products 
Final Certification 
ORS 468.451 --468.491 
OAR 340-017-0010 -- 340-017-0055 

Applicant Identification 
Organized As: a corporation 

Director's 
Recommendation: APPROVE 
Applicant Denton Plastics Inc. 
Application No. 5441 
Facility Cost $9,000 
Percentage Allocable 100% 
Useful Life 5 years 

Facility Identification 
The certificate will identify the facility as: 

Business: Plastic recycling company 
Taxpayer ID: 93-0852298 

The applicant's address is:4427 NE 158th 
Portland, Oregon 97230 

Two 48' van trailers, serial numbers 
1UYV52508EC188701 and 
BLT640916 

Technical Information 

The applicant is the owner of the facility located 
at: 

4427 NE 158'h 
Portland, Oregon 97230 

These trailers are used in to collect scrap plastic that is subsequently recycled. 

Eligibility 
ORS 468.461 (1) Any person may apply to the EQC for certification of an investment made to 

allow the person to collect, transport or process reclaimed plastic, or to 
manufacture a reclaimed plastic product. 

Timeliness of Application 
The application was submitted 
within the timing requirements of 
ORS 468.461(6). 

Preliminary Application Received 

Preliminary approval granted 

Date of investment 
Final application received 
Application substantially complete 

03/10/2000 

30/10/2000 

03/28/2000 
07/28/2000 
08/04/2000 



Facility Cost 
Claimed Facility Cost 

Ineligible Costs 
Eligible Facility Cost 

Application Number 5441 
Page2 

$9,000 

$9,000 

Pursuant to OAR 340-017-0030 (l)(a), invoices substantiated the cost of the facility. The 
facility cost does not exceed $50,000; therefore, an independent accounting review was 
not required. 

Facility Cost Allocable to Pollution Control 
Pursuant to ORS 468.486, the following factors were used to determine the percentage of 
the investment allocable to the collection, transportation or processing ofreclaimed 
plastic, or the manufacture of reclaimed plastic product. 

Factor 
OAR 340-017-0030 (2)(a) Extent used to convert 
reclaimed plastic into a salable or usable 
commodity. 
OAR 340-017-0030 (2)(b) The alternative 
methods, equipment and costs for achieving the 
same objective; 
OAR 340-017-0030 (2)(c) Other relevant factors 
used to establish portion of the cost allocable to 
collection, transportation or processing of 
reclaimed plastic or the manufacture of reclaimed 
plastic products. 

Applied to This Facility 
The equipment is used 100% of the time for 
processing reclaimed plastic into a salable 
or useable commodity. 
No alternative methods were considered. 

No other factors were considered relevant. 

Considering these factors, the percentage allocable to pollution control is 100%. 

Compliance 
The facility is in compliance with Department rules and statutes and with EQC orders. 
There are no DEQ permits issued to this facility: 

Reviewers: William R Bree 
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Tax Credit 
Review Report 

EQC0009 

Pollution Control Facility: Solid Waste 
Final Certification 
ORS 468.150 --468.190 
OAR 340-016-0005 -- 340-016-0050 

Applicant Identification 

Organized As: a S corporation 

Director's 
Recommendation: APPROVE 

Applicant: American West Leasing, Inc. 
Application No.: 5450 
Facility Cost: $45,995 
Percentage Allocable: 100% 
Useful Life: 7 years 

Facility Identification 
The certificate will identify the facility as: 

Business: A leasing company providing One 1987 Volvo recycling collection 
truck, serial number 
1WXDCHMDOHU304644; one 
collection trailer; and four collection 
bins for the trailer 

service to a solid waste 
collection and recycling facility 

TaxpayerID: 93-1121440 

The applicant's address is: 

POBox472 
Bend, Oregon 97709 

Technical Information 

The applicant is the owner of the facility located 
at: 

1300 SE Wilson Ave. 
Bend, Oregon 97702 

This truck and trailer are used to collect recyclable materials from commercial on-route collection 
service customers in the city of Bend and Deschutes County. The recyclable materials are collected 
and delivered to a processing facility where they are sorted and subsequently sent to a recycling mills 
where they are converted into products of real economic value. 

Eligibility 
ORS 468.155 The sole purpose of this new equipment is to prevent, control or reduce a 

( 1 )(a) substantial quantity of solid waste. This truck and trailer are used for collecting 
source separated recyclable material. 

OAR 340-16- Replacement: This truck is used to provide a new and expanded service. This 
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025(g)(B) truck did not replace any other vehicle so there is no salvage value associated 
with it. The new truck did not replace any previously certified equipment. 

ORS 468.155 This truck and trailers are used to collect source separated recyclable material 
(1 )(b )(D) and are part of a material recovery process that obtains useful material from 

material that would otherwise be solid waste as defined in ORS 459.005. 

Timeliness of Application 
The application was submitted 
within the timing requirements of 
ORS 468.165(6). 

Facility Cost 
Facility Cost 
Eligible Facility Cost 

Application Received 
Application Substantially Complete 
Construction Started 
Construction Completed 
Facility Placed into Operation 

$45,995 
$45,995 

08/09/2000 
08/09/2000 
08/15/1998 
11/03/1998 
11/03/1998 

The facility cost does not exceed $50,000. The applicant provided copies of invoices for 
the purchase of this truck.and trailer. 

Facility Cost Allocable to Pollution Control 
In accordance with ORS 468.190(3), since the facility cost does not exceed $50,000, the 
only factor used in determining the portion of the claimed facility cost allocable to 
pollution control is the percentage of time the facility is used for pollution control. 
Therefore, the percentage of the facility cost allocable to pollution control is 100%. 

Compliance and Other Tax Credits 
The facility is in compliance with Department rules and statutes and with EQC orders. 
There were no DEQ permits issued to this facility. 

Reviewer: William R Bree 
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1. 

State of Oregon 
Department of Environmental Quality 

TAX RELIEF APPLICATION REVIEW REPORT 
POLLUTION PREVENTION PILOT PROGRAM 

Application No. 5456 

Applicant Mailing Address 

Midway Cleaners, Inc. 
12024 SE Sunnyside Road 
Clackamas, Oregon 97015 

Same 

The applicant owns and operates a dry-cleaning shop located at 12024 SE Sunnyside 
Road Clackamas, Oregon. 

Application was made for tax credit for an air pollution prevention facility. 

2. Description of Facility 

The claimed facility is a Hydro Carbon dry-cleaning machine which was installed in 
lieu of a percholoroethylene (perc) dry-cleaning machine. The new machine uses 
Exxon DF 2000 solvent instead of perc and will gradually phase out the use of perc at 
the facility. 

Claimed Facility Cost: $ 49,814 

3. Procedural Requirements 

The facility is governed by ORS 468A.095 through 468A.098, and by OAR Chapter 
340, Division 16. 

The facility met all regulatory deadlines in that: 

Installation of the pollution prevention facility was substantially completed on August 
20, 1999. The application for final certification was received by the Department on 
August 15, 2000, within one year of installation of the facility. The application was 
found to be complete when processed on August 22, 2000. 
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4. Evaluation of Application 

Rationale For Eligibility 

(1) The pollution prevention facility is eligible because it meets the requirement of 
avoiding the substantive requirements of the National Emission Standard for 
Hazardous Air Pollutants (NESHAP), specifically 40 CFR 63.320 to 63.325 
national perchloroethylene air emissions standard for dry cleaning facilities. 

The new dry-cleaning facility was installed between January 1, 1996 and 
December 31, 1999. 

The facility does not qualify for a pollution control tax credit under ORS 468.165 
and 468.170. 

(2) The owner installed equipment which resulted in the use of less than 140 gallons 
of perchloroethylene per year and in-turn qualifies as an area source under the 
NESHAP. 

(3) The dry cleaning facility is registered under the Clean Air Act Title III National 
Emissions Standards for Hazardous Air Pollutants. 

5. Summation 

a. The pollution prevention facility was constructed in accordance with all 
regulatory deadlines. 

b. The facility is eligible for final tax credit certification in that it meets the 
definition of a pollution prevention facility for this pilot program. 

c. The applicant indicated that the tax credit program was a determining factor in 
installing this equipment. 

6. Director's Recommendation 

DPK 

Based upon these findings, it is recommended that a Pollution Prevention Facility 
Certificate bearing the cost of$ 49,814 be issued for the facility claimed in Tax Credit 
Application No. 5456. 

08/22/00 I 0:36 AM 



Tax Credit 
Review Report 

EQC 0009 

Pollution Control Facility: USTs 
Final Certification 
ORS 468.150 -- 468.190 
OAR 340-016-0005 -- 340-016-0050 

Applicant Identification 

Organized As: C Corporation 
Business: Retail Gas Station 
TaxpayerID: 93-0771776 

The applicant's address is: 

P 0Box8 
Heppner OR 97836 

Technical Information 

Director's 
Recommendation: APPROVE 

Applicant Devin Oil Co. , Inc. 
Application No. 5459 
Eligible Facility Cost $99,099 
Percentage Allocable 90% 
Useful Life 10 years 

Facility Identification 
The certificate will identify the facility as: 

Two doublewall fiberglass underground 
storage tanks (one has two compartments), 
doublewall fiberglass piping, spill 
containment basins, automatic tank gauge 
system, turbine leak detectors, overfill 
alarm, sumps, monitoring wells and 
automatic shutoff valves. 

The applicant is the owner ofDEQ Facility ID 
3027 located at: 

Heppner Chevron Food Mart 
329 North Main 
Heppner, OR 97836 

The applicant installed pollution control equipment to meet EPA requirements for underground 
storage tanks. 
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Eligibility 
ORS 468.155 The principal purpose of this installation is to prevent, control or reduce a 

(!)(a) substantial quantity of air and water pollution. 

OAR-016-0025 Installation or construction of facilities which will be used to detect, deter, or 
(2)(g) prevent spills or unauthorized releases. 

Timeliness of Application 
The application was submitted 
within the timing requirements of· 
ORS 468.165 (6). 

Application Received 
Application Complete and Ready to 

Process 

08/22/00 
08/22/00 

11/01/98 Construction Started 
Construction Completed 
Facility Placed into Operation 

03/01199 

Facility Cost 
Claimed 

Less Ineligible Costs - Portion of tank gauge system 
not used for pollution control (10%). 

Eligible 

$99,752 
($653) 

$99,099 

03/01/99 

The department approved the applicant's waiver of an independent accounting review 
because invoices or canceled checks substantiated the cost of the facility. 

Facility Cost Allocable to Pollution Control 
The facility cost exceeds $50,000. According to ORS 468.190(1), the following factor 
was considered in determining the percentage of the facility cost allocable to pollution 
control. 

The cost for non-corrosion protected portion of tank and/or piping system costs is 
$10,027. Therefore, 10% of the eligible facility cost is not allocable to pollution control 
leaving the remaining 90% allocable. 

Compliance and Other Tax Credits 
The facility is in compliance with Department rules and statutes and with EQC orders. 
especially, Underground Storage Tank requirements under OAR Chapter 340, Division 
150. 

Reviewers: Barbara J Anderson 



Tax Credit 
Review Report 

EQC 0009 

Pollution Control Facility: USTs 
Final Certification 
ORS 468.150 -- 468.190 
OAR 340-016-0005 -- 340-016-0050 

Applicant Identification 

Organized As: C Corporation 

Director's 
Recommendation: APPROVE 

Applicant Devin Oil Co. , Inc. 
Application No. 5460 
Eligible Facility Cost $124,254 
Percentage Allocable 87% 
Useful Life 10 years 

Facility Identification 
The certificate will identify the facility as: 

Business: Retail Gas Station & Cardlock Two doublewall fiberglass/steel 
underground storage tanks (one has two 
compartments), doublewall flexible plastic 
piping, spill containment basins, automatic 
tank gauge system, turbine leak detectors, 
overfill alarm, sumps and automatic 
shutoff valves. 

Taxpayer ID: 93-0771776 

The applicant's address is: 

P 0Box8 
Heppner OR 97836 

Technical Information 

The applicant is the owner ofDEQ Facility ID 
244 located at: 

Boardman Chevron Food Mart 
101 North Main 
Boardman, OR 97818 

The applicant installed pollution control equipment to meet EPA requirements for underground 
storage tanks. 
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Eligibility 
ORS 468.155 The principal purpose of this installation is to prevent, control or reduce a 

(l)(a) substantial quantity of air and water pollution. 

OAR-016-0025 Installation or construction of facilities which will be used to detect, deter, or 
(2)(g) prevent spills or unauthorized releases. 

Application Received 

Timeliness of Application 
The application was submitted 
within the timing requirements of 
ORS 468.165 (6). 

Application Complete and Ready to 
Process 

Construction Started 
Construction Completed 
Facility Placed into Operation 

Facility Cost 
Claimed 

Less Ineligible Costs - Portion of tank gauge system 
not used for pollution control (10%). 

Eligible 

$124,917 
($663) 

$124,254 

The department approved the applicant's waiver of an independent accounting review 
because invoices or canceled checks substantiated the cost of the facility. 

Facility Cost Allocable to Pollution Control 
The facility cost exceeds $50,000. According to ORS 468.190(1), the following factor 
was considered in determining the percentage of the facility cost allocable to pollution 
control. 

The cost for non-corrosion protected portion of tank and/or piping system costs is 
$15,794. Therefore, 13% of the eligible facility cost is not allocable to pollution control 
leaving the remaining 87% allocable. 

Compliance and Other Tax Credits 
The facility is in compliance with Department rules and statutes and with EQC orders. 
especially, Underground Storage Tank requirements under OAR Chapter 340, Division 
150. 

Reviewers: Barbara J Anderson 

08/22/00 
08/22/00 

11/01/98 
03/01/99 
03/01/99 



Attachment C 

Denials 



Tax Credit 
Review Report 

EQC 0009 

Pollution Control Facility: Air 
Final Certification 
ORS 468.150 -- 468.190 
OAR 340-016-0005 -- 340-016-0050 

Applicant Identification 
Organized as: C corporation 
Business: softwood veneer and plywood 

manufacturer and planing 
mill 

Taxpayer ID 93-0312940 

The applicant's address is: 

Dalles Division 
1300 SW Fifth Ave., Suite 3800 
Portland, OR 97201 

Technical Information 

Director's 
Recommendation: DENY - Insignificant 

Contribution 

Applicant 
Application No. 

Willamette Industries, Inc. 
5167 

Claimed Facility Cost 
Claimed Percentage Allocable 
Useful Life 

Facility Identification 

$38,267 
100% 
7 years 

The applicant claimed the following facility: 

One 1991 Pelican three-wheel sweeper, s/n 
P715D 

The applicant is the owner of the facility located 
at: 

1551 S.E. Lyle Street 
Dallas, OR 97338 

The claimed facility consists ofa 1991 Pelican three-wheel sweeper, s/n P715D, which is used to 
clean the vehicular areas of the plant site. The applicant claims the new sweeper allows a continuous 
schedule of dust and debris removal as well as immediate clean-up after emptying bins. The 
applicant also claims the volume of airborne fugitives and contamination of stormwater runoff has 
been minimized. 



Eligibility 

Application No. 5167 
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ORS 468.155 The definition of a pollution control facility excludes any distinct portion that 
(2)(d) makes an insignificant contribution to principal or sole purpose of the facility. 

The Department considers that the sweeper makes an insignificant contribution 
to air pollution prevention, control or reduction. The applicant did not provide 
evidence that more than an insignificant amount of debris that the sweeper 
removes could be blown off of the site. Sweepers inherently l:jave the potential 
to cause fine particulate matter to become airborne. 

ORS 468.155 The applicant claims the principal purpose of this new equipment is to comply 
(l)(a)(A) with a requirement imposed by the DEQ to prevent, control or reduce air 

pollution. The applicant claims their new Title V permit requires that road dust 
and debris not be allowed to accumulate on the property or to leave the property. 

OAR 340-016- "The principal purpose of the facility is the most important or primary purpose of 
0060 (2)(a) the facility. Each facility shall have only one principal purpose ... " The 

Department veiws the most important and the primary purpose of the sweeper is 
to maintain a clean work environment as paii of general maintenance practices 
required at the site not pollution control. The Department agrees with the 
applicant that a continuous schedule of sweeping minimizes the volume of wood 
debris and dirt in and around the plant. 

ORS 468.155 
(l)(a)(B) 

The applicant's Title V permit, page 5 of28, section 4, states that reasonable 
precautions must be taken to "prevent particulate matter from becoming airborne 
in accordance with OAR 340-021-0060 (2b )". 

• Section 4.b. includes treating and/or cleaning vehicular areas of the 
plant site under the control of the permitee as needed; and 

• OAR 340-021-0060 (2b) lists various types of surfaces and includes 
the application of asphalt, oil, water, or other suitable chemicals on the 
surface to control dust and debris. 

The sole purpose of the facility is not to control, prevent or reduce a substantial 
quantity of air pollution. The main purpose for the sweeper is to clean up spilled 
or accumulated debris. The quantity of pollution prevented by sweeping is not a 
substantial quantity. 
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OAR 340-016 Ineligible costs include but are not limited to maintenance, operation, or repair of 
-0070(3)(p) a facility, including spare parts. The Department considers this sweeper is 

maintenance equipment. 

Timeliness of Application 
The application was submitted within 
the timing requirements of ORS 
468.165 (6). 

Facility Cost 

Application Received 
Application Substantially Complete 
Construction Started 
Construction Completed 
Facility Placed into Operation 

Claimed Cost $ 38,267 
Ineligible Costs: OAR 340-016-0070(3)(p) ($38,267) 

---~~--.,.~ 

Eligible Cost $0 

Facility Cost Allocable to Pollution Control 

2/25/99 
7/19/99 
5/21/98 
5/31198 
5/31/98 

According to ORS 468.190 (3), the only factor that would have been used to determine the percentage 
of the facility cost allocable to pollution control is the percentage of time the facility is used for 
pollution control. The applicant submitted an affidavit stating that the sweeper would be used 100% 
of the time for pollution control. 

Compliance 
The applicant states that the facility is in compliance with Department rules and statutes and with EQC 
orders. DEQ permits issued lo the Willamette Industries Dallas Division site: 

Title V permit #27-0177, issued 10/1/98 
NPDES 1200-Z issued 11/17/97. 

Reviewers: Lois L. Payne, P.E., SJO Consulting Engineers, Inc. 
Dennis E. Cartier, Associate, SJO Consulting Engineers, Inc. 
Maggie Vandehey, DEQ 
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Tax Credit 
Review Report 

EQC 0009 

Pollution Control Facility: Water 
Final Certification 
ORS 468.150 -- 468.190 
OAR 340-016-0005 -- 340-016-0050 

Applicant Identification 
The applicant is a C corporation operating as a 
zirconium, hafnium, tantalum, titanium, and 
niobium production plant. The applicant's 
taxpayer identification number is 95-23-16679-
W A and their address is: 

1600 N.E. Old Salem Road 
Albany, Oregon 97321-0460 

Technical Information 
The claimed facility consists of a the following: 

Director's 
Recommendation: 

Applicant 
Application No. 

DENY - Ineligible Facility 
Untimely Submittal 

Teledyne Industries, Inc. 
5276 

Claimed Facility Cost 
Claimed Percentage Allocable 
Useful Life 

Facility Identification 

$132,705 
100% 

5 years 

The applicant claimed the following facility: 

Hafnium Pickle Slab 

The applicant is the owner of the facility located 
at: 

1600 N.E. Old Salem Road 
Albany, Oregon 97321-0460 

• 3,250 square feet concrete Hafnium Pickle Slab, 14 inches thick; 
• A concrete sump, catch basin, trenches, FRP liner, six foot by six foot four inch thick steel 

!mock-out plate, and mats; 
• Chem proof permaflex epoxy coating, 1/8 inch thick; and a 
• Acid washing transfer system consisting of: acid storage tanks, Penn Valley model 2" 

double-disc pump, and piping. 

The facility is used to chemically clean production equipment after each Hafnium reduction process 
run. Reduction vessels (crucibles and retorts) and hafnium/zirconium crystal bars are chemically 
cleaned with hydrochloric acid. The acid washing transfer system pumps acid back and forth between 
two crucibles to remove metal impurities before the crucible is returned back to production for the 
next batch of hafnium. The applicant claims the pad is designed to capture, contain, and divert all 
wastewater to the central wastewater treatment system. The steel knock-out plate and mats are 
designed to protect the slab and coating from damage that results from the vessels being placed 
directly on the slab. 



Application Number 5276 
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Prior to installation of the concrete slab, an asphalt slab was used. The asphalt, being a weaker 
material, was subject to brealcage from the heavy vessels and equipment. This could potentially allow 
spilled material containing metal ions and acids to penetrate the barrier and contaminate the soil and 
groundwater. Before the acid transfer system, employees poured acid manually into the vessels 
which might have resulted in losses due to spillage. The applicant claims the environmental impact 
has been substantially reduced as a result of the claimed facility installation. 

Eligibility 
ORS 468.155 The principal purpose of this new equipment is not to prevent, control, or reduce 

(l)(a)(A) a substantial quantity of water pollution because it is not required by the 
Department or the federal Environmental Protection Agency. 

ORS 468.155 This facility is not used exclusively for pollution control; therefore the sole 
(l)(a)(B) purpose of this new equipment is not to prevent, control, or reduce a 

substantial quantity of water pollution. 

The epoxy coated Hafnium Pickle Slab functions as a processing area that 
happens to be located outside. The key purpose of the Hafnium Pickle Slab is to 
provide an area to chemically remove metal impurities from process vessels 
before they are moved to the next step of the production process. The steel plate, 
mats and epoxy coating reduce physical damage to the concrete slab caused by 
the handling of the heavy process vessels. The Hafnium Pickle Slab was 
installed to meet the requirements of the Uniform Fire Code for spill control and 
secondary containment of hazardous liquids. The Uniform Fire Code, Article 
80, Section 8004.3.4.1.1and8004.3.4.1.2 require spill control in outdoor 
locations where hazardous liquids are dispensed or used. 

The acid transfer system is a material handling process used to pump acid 
between two crucibles and the applicant claims it eliminates employees from 
using buckets that could cause spillage. The trenches and catch basins serve as a 
material handling system to transport the waste material to the wastewater 
treatment facility. The claimed facility is essential for the production of 
hafnium. 

ORS.468.155. The facility does not dispose of or eliminate industrial waste with the use of 
(l)(b)(A) treatment works for industrial waste as defined in ORS 468B.005. The claimed 

facility does not eliminate industrial wastes through any sort of treatment 
process. 

Disposal (.~ystem) means a system for disposing of wastes, either by surface or 
underground methods and includes municipal sewerage systems, domestic 
sewerage systems, treatment works, disposal wells and other systems. 
Treatment works" means any plant or other works used for the purpose of 
treating, stabilizing or holding wastes. 
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Timeliness of Application 
The department's records show the 
application was submitted two days 
after the date the applicant claimed 
construction was completed; thereby 
missing the filing requirements in ORS 
468.165 (6). The applicant signed the 
application on 1015199. Invoices show 

Application Received 
Application Substantially Complete 
Construction Started 
Construction Completed 
Facility Placed into Operation 

10/12/1999 
1/6/2000 

08/01/1997 
10/10/1997 
10/15/1997 

the applicant was buying a small number of fittings and claiming plant labor around 10/20/97. The 
applicant stated that construction started in 8/97 but they claimed invoices dated back to mid 1995. 

Facility Cost 
Facility Cost 

Ineligible Costs 
Eligible Facility Cost 

$ 132,705 
(132,705) 

$ 0 

The claimed facility cost is greater than $50,000 but less than $500,000, therefore, Moss Adams, LLP 
performed an accounting review on behalf of the applicant and according to Department guidelines. 
The department did not perform an accounting review. 

Facility Cost Allocable to Pollution Control 
The facility is not eligible; therefore the percentage allocable to pollution control is 0%. 

Compliance and Other Tax Credits 
The applicant claims the facility is in compliance with Department rules and statutes and with EQC 
orders. DEQ permits issued to the site: 

\Vaste discharge #87645, issued 9/30/98 
Stormwater # 1200-Z: 87645, issued 10/13/97 
Title V # 22-0547, issued 9/19/98 

Reviewers: Lois L. Payne, P .E., SJO Consulting Engineers, Inc. 
Dennis E. Cartier, Associate, SJO Consulting Engineers, Inc. 
Maggie Vandehey, DEQ 
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Tax Credit 
Review Report 

EQC 0009 

Pollution Control Facility: Water 
Final Certification 
ORS 468.150 -- 468.190 
OAR 340-016-0005 -- 340-016-0050 

Applicant Identification 
The applicant is the parent company of 
Oremet-Wah Chang. The applicant operates a 
zirconium, hafnium, tantalum, titanium and 
niobium production plant. Their taxpayer 
identification number is 95-23-16679-WA and 
the address of the production plant is: 

1600 NE Old Salem Road 
Albany, OR 97321-0460 

Technical Information 

Director's 
Recommendation: DENY 

Ineligible Facility 

Applicant 
Application No. 

Teledyne Industries, Inc. 
5286 

Claimed Facility Cost 
Claimed Percentage Allocable 
Useful Life 

Facility Identification 

$22,500 
100% 
5 years 

The certificate will identify the facility as: 

CyaChem Cyanide Analyzer (Model 2020) 

The applicant is the owner of the facility located 
at: 

1600 NE Old Salem Road 
Albany, OR 97321-0460 

The claimed water pollution control facility consists of a CyaChem Model 2020 On-Line Cyanide 
Analyzer. The facility continuously detects cyanide levels in the zirconium, hafnium, tantalum, 
titanium, and niobium production plant effluent waste stream. 

The facility replaces the previous cyanide detection method of sampling and laboratory analysis of 
the waste stream. On average, there was a 12 hour lag between the sampling and analytical results, 
thus upset conditions that would generate cyanide in the prodution waste stream could not be detected 
in time for corrective action to be taken. The bulk of the cyanide-containing wastewater would be 
discharged into the waste stream. The new facility samples and analyzes cyanide every 10-15 
minutes and relays data to a Rosemount monitoring and alarm system. If excessive levels of cyanide 
are detected, the facility triggers an audio and visual alarm at the control system terminal, notifying a 
technician to take immediate corrective action. In the additional information received on December 
10, 1999, Oremet-Wah Chang committed to install an additional control loop through which a 
technician will be notified of the alarm via cell phone. 
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Eligibility 
ORS 468.155 The sole purpose of this new device is to prevent and reduce a substantial 

(l)(a)(B) quantity of water pollution. 
ORS 468.155 The analyzer does not have a feedback loop that reduces or eliminates industrial 

(1 )(b )(A) waste with the use of treatment works for industrial waste as defined in ORS 
468B.005. Therefore, the facility does not meet the eligibility requirement. 

Timeliness of Application Application Received 11/12/99 
The application was submitted within 
the timing requirements of ORS 
468.165 (6). 

Additional Information Requested 
Additional Information Received 
Application Substantially Complete 
Construction Started 

11/22/99 
12/10/99 
12/10/99 

Facility Cost 

Claimed cost 
Insignificant contribution 

Eligible Cost 

Construction Completed 
Facility Placed into Operation 

$ 22,500 
(22,500) 

0 

3/31/99 
6/29/99 
10/8/99 

All of the costs above are actual amounts invoiced. None are allocated or estimated. No ineligible 
costs were submitted. Envirometrics did not perform an accounting review. 

Facility Cost Allocable to Pollution Control 
According to ORS 468.190 (1), the following factors were used to determine the percentage of the 
facility cost allocable to pollution control. 

Factor 
ORS 468.190(1)(a) Salable or Usable 
Commodity 
ORS 468.190(1)(b) Return on Investment 

ORS 468.190(1 )( c) Alternative Methods 
ORS 468.190(1 )( d) Savings or Increase in 
Costs 
ORS 468.190(1 )( e) Other Relevant Factors 

Compliance/Other Tax Credits 

Applied to This Facility 
No salable or useable commodity 

The useful life of the facility used for the 
return on investment consideration is 5 
years. No gross annual revenues are 
associated with this facility; therefore 
there is zero return on the investment. 
The applicant identified no alternatives. 
There are no savings from the facility. 

No other relevant factors. 

The applicant claims the facility is in compliance with Department rules and statutes. 
Reviewers: Mika Kaplan, Envirometrics, Inc. 

Michael G. Ruby, Ph.D., P.E., Envirometrics, Inc. 
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Tax Credit 
Review Report 

EQC 0009 

Pollution Control Facility: Water 
Final Certification 
ORS 468.150 --468.190 
OAR 340-016-0005 -- 340-016-0050 

Applicant Identification 
The applicant is a C corporation operating as a 
wood products manufacturing plant. The 
applicant's taxpayer identification number is 
93-0312940 and their address is: 

1300 SW Fifth Avenue, Snite 3800 
Portland, OR 97201 

Technical Information 

Director's 
Recommendation: 

Applicant 
Application No. 
Claimed Facility Cost 
Claimed % Allocable 
Useful Life 

DENY 

Willamette Industries, Inc. 
5299 
$30,817 
100% 
7 years 

Facility Identification 
The certificate will identify the facility as: 

Forklift Maintenance Building 

The applicant is the owner of the facility of the 
facility located at: 

2550 Progress Way 
Woodburn, OR 97071 

The claimed facility consists of a new building addition in the forklift maintenance area. It is a Varco 
building, 24 feet wide by 48 feet long, with V-rib walls, 26-gage panel-rib roofing, and reinforced 
concrete support piers. The applicant claims the function of the building is to minimize exposure of 
potential oil spills and leaks to the stormwater drains. 

Eligibility 
ORS 468.155 The definition of a pollution control facility excludes any distinct portion that 

(2)(d) makes an insignificant contribution to principal or sole purpose of the facility. 
Minor spills of oil from vehicle repairs are considered insignificant. The 
quantity of pollution prevented by constructing this building is estimated to be 
one quart per year. The Department considers that the building housing vehicle 
repairs make an insignificant contribution to water pollution control. 

ORS 468.155 The applicant claims the principal purpose of this new addition is to comply 
(l)(a)(A) with the DEQ requirements to prevent storm water pollution. 
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OAR 340-016- The principal purpose of the facility is the most important or primary purpose of 
0060 (2)(a) the facility. The Department considers that the most important and primary 

purpose of the building is to provide shelter for the equipment and maintenance 
personnel while performing maintenance on the equipment. 

Willamette Industries' NPDES 1200-Z Storm Water Discharge Permit, Section 
2(b )(i)(2) requires oil/water separators, booms, skimmers or other methods be 
employed to eliminate or minimize oil and grease contamination of storm water 
discharges. 

The NPDES 1200-Z Storm Water Discharge Permit, Section 2(b)(i)(7) does not 
require covering vehicle maintenance activities to prevent exposure of storm 
water to potential pollutants. The 1200-Z permit requires the applicant to protect 
the off-site surface waters from pollution. Oil water seperators, Lynch style 
catch basins, and detention ponds provide this type of pollution reduction. 

ORS 468.155 The sole purpose of the facility is not to control, prevent or reduce a 
(l)(a)(B) substantial quantity of water pollution. Other purposes for the building are to 

provide shelter for the equipment and maintenance personnel while performing 
maintenance on the equipment. 

Timeliness of Application 
The application was submitted within 
the timing requirements of ORS 
468.165 (6). 

Facility Cost 
Claimed Facility Cost 

Ineligible Amount 
Eligible Facility Cost 

Application Received 
Application Substantially Complete 
Construction Started 
Construction Completed 
Facility Placed into Operation 

$ 30,817 
- 30,817 

$0 

11/1199 
12/14/99 
7/10/98 

12/31198 
12/31/98 

The claimed facility cost does not exceed $50,000. An accountant's statement was provided by the 
applicant and copies of invoices were provided which substantiated the claimed facility cost. 
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Facility Cost Allocable to Pollution Control 
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According to ORS 468.190 (3), the only factor that would have been used to determine the percentage 
of the facility cost allocable to pollution control is the percentage of time the facility is used for 
pollution control. 

Compliance 
The applicant states the facility is in compliance with Department rules and statutes and with EQC 
orders. The following DEQ permits have been issued to facility: NPDES Storm Water Discharge 
#1200-Z, issued 7/22/97 

Reviewers: Lois L. Payne, P.E., SJO Consulting Engineers, Inc. 
Dennis E. Cartier, Associate, SJO Consulting Engineers, Inc. 
Maggie Vandehey, DEQ 
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'-•~Willamette 
~ Industries 
Tax Department 

Date: 

To: 

From: 

Subject: 

May 26, 2000 

Maggie Vandehey 

Maureen Weathers 

Woodburn Stormwater Protection -- App #5299 

MEMORANDUM 

As follow up to our discussion May 24th, here's our response. Let me know if you need additional 
information. Thanks. 

The principal purpose of the Stormwater Protection facility (slab and cover) is to provide sheltered 
containment for oil spills or leaks resulting from maintenance activity, not to provide shelter for the 
equipment and personnel, as suggested in the review report. If it weren't for the stormwater 
regulations, we would have continued to perform rolling stock maintainance in the uncovered, asphalt
paved area. In order to contain leaks and spills, a containment facility was necessary to keep 
rainwater from flushing the pollutants into the stormwater drains. This new facility allows us to have a 
dry area where the spills can be cleaned up and disposed of without contaminating groundwater. 



Tax Credit 
Review Report 

EQC 0009 

Pollution Control Facility Tax Credit: Water 
Final Certification 
ORS 468.150 -- 468.190 
OAR 340-016-0005 -- 340-016-0150 

Applicant Identification 
Organized As: S Corporation 

Director's 
Action: Deny - Ineligible Facility 

Noncompliance 

Applicant 
Application No. 

Sanders Forest Products, Inc. 
5373 

Claimed Facility Cost 
Claimed Percentage Allocable 
Useful Life 

Facility Identification 

$830,278 
100% 
10 years 

The certificate will identify the facility as: 
Business: Dimension Lumber Sawmill 
Taxpayer ID: 93-0944446 

The applicant's address is: 

PO Box 169 
Molalla, OR 97038 

Technical Information 

Asphalt paving of the log deck and log 
yard. 

The applicant is the owner of the facility located 
at: 

RSG Forest Products-Molalla Division 
PO Box 169 
Molalla, OR 97038 

The claimed facility is asphalt paving, two drainage pipes, and an open drainage swale. The applicant 
paved a log deck and a log yard where most of the log equipment movement and log storage now oc
curs. Paving allows the applicant to more easily keep the log deck free of bark and wood debris. This 
was intended reduce low pH materials found in the organic by-products of log yards. According to 
NPDES permit materials, the stormwater runoff is directed to an existing open-field stilling pond then 
to an oil-water separator, and eventually to an irrigation ditch. No changes were made to these ele
ments and they are not part of the claimed facility. 

Prior to paving, bark and wood debris accumulated and decomposed on the log deck and yard. A 
combination of wet weather conditions and equipment traffic provided the opportunity for this 
muddy, decomposing debris (including pollutants such as tannic acids and lignins) to mix with storm 
water runoff; thereby becoming industrial waste. 
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ORS 468.155 For a facility to be a principal purpose it must be installed to comply with a re
(l)(a)(A) quirement imposed by the Department or the federal Environmental Protection 

Agency to prevent, control or reduce water pollution. 

The applicant claimed the principal purpose of the installation was to comply 
with a requirement imposed by the Department, specifically "to minimize or cor
rect any adverse impact on the environment ... resulting from noncompliance with 
this [NPDES] permit". Storm runoff is the largest source of wastewater at the 
plant. 

Paving the log yard and log deck flow increased during storm events and the ex
isting settling pond and oil water separators did not have the capacity to handle the 
excess. This is evidenced by post-paving Discharge Monitoring Reports showing 
that the source exceeded permit limits and increased the acidity of the dischm·ge to 
the drainage ditch. With the current capacity of the treatment works, the Depart
ment does not consider that the paving prevents, controls or reduces water pollu
tion. 

ORS 468.155 Log Deck Paving: The paving is used in conjunction with a pre-existing 
(l)(b)(A) treatment works for industrial waste as defined in ORS 468B.005 

ORS 468.155 Road Improvements are specifically excluded from eligibility as a "pollution 
(2)( d)(B) control facility" because they are a distinct portion that makes an insignificant 

contribution to the principal purpose of the facility. 

Timeliness of Application 

Application Received 

Construction Started 

Construction Completed 

The application was submitted 
within the timing requirements of 
ORS 468.165 (6). The applicant's 
response to the request for addi-
tional information reiterated and Facility Placed into Operation 

amplified the material presented in the application. The response did not include the ad
ditional information requested. 
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Facility Cost 
Claimed Cost 

Non-Allowable Costs - 20' by 100' roadway 
Potentially Eligible Facility Cost 

Application Number 5373 
Page 3 

$830,278 
($ 16,194) 

$814,184 

The applicant did not provide the Statement of Facility Cost as required at ORS 340-016-
0070 (4). Staff did not complete the accounting review because the application was not 
complete. 

Facility Cost Allocable to Pollution Control 
The facility cost exceeds $50,000. According to ORS 468.190 (!),the factors listed be
low would be considered in determining the percentage of the facility cost allocable to 
pollution control. 

Factor 
ORS 468.l 90(1)(a) Salable or Usable Commodity 

ORS 468.190(1)(b) Return on Investment 

ORS 468.190(1 )( c) Alternative Methods 
ORS 468.190(1 )( d) Savings or Increase in Costs 

ORS 468.190(1)(e) Other Relevant Factors 

Applied to This Facility 
No evidence was provided of disposal or use 
of any salable or useable commodity of net 
positive value recovered from the facility. 
The useful life of the facility used for the 
return on investment consideration is 10 
years. The facility was claimed to show no 
gross annual revenues. 
No alternatives were considered. 
No documentation was provided of savings 
or increase in costs. 
No documentation was provided regarding 
other relevant factors. 

The percentage allocable was not reviewed because the applicant did not provide the 
Statement of Facility Cost as required at ORS 340-016-0070 ( 4). 

Compliance and Other Tax Credits 
The applicant is operating under DEQ NPDES Permit #100929, issued 7/10/92 and Air 
Contaminant Discharge Permit #03-1791, issued 12/06/94. DMR submitted 3/31/00 
showed the facility exceeded the allowed discharge limits for oil and grease. The appli
cant is required to submit quarterly monitoring reports. They have not submitted their 
April-June report. 

No other tax credits have been applied for on any portion of the existing or enlarged fa
cility. 

Reviewers: Mika Kaplan, Envirometrics, Inc. 
Michael G. Ruby, Ph.D., P.E., Envirometrics, Inc. 
Maggie Vandehey, DEQ 
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Attachment D 

Transfers 



I 

I 

-
Certificate No: 3038 
Date of Issue: 3/5/93 
Application No: T-3912 

ISSUED TO: Avison Wood Specialties, Inc. LOCATION OF POLLUTION CONTROL FACILITY: 

P.O. Box 419 500 E. 5th St. 

Molalla, OR 97038 Molalla, OR 

AS: ( ) LESSEE ()OWNER ( ) INDIV ( ) PARTNER ( x) CORP ( ) NON-PROFIT ( ) CO-OP 

DESCRIPTION OF POLLUTION CONTROL FACILITY: 

Pneumatic sawdust collection system, collection hoods, blowpipes, fan, and cyclone collector. 

TYPE OF POLLUTION CONTROL FACILITY: 
()AIR ( ) NOISE ()WATER ( x ) SOLID WASTE ( ) HAZARDOUS WASTE ( ) USED OIL 

DATE FACILITY COMPLETED: 6/30/91 PLACED INTO OPERATION: 7/01/91 

ACTUAL COST OF POLLUTION CONTROL FACILITY: $26, 148.00 

PERCENT OF ACTUAL COST PROPERLY ALLOCABLE TO POLLUTION CONTROL: 100% 

Based upon the information contained in the application referenced above, the Environmental Quality 
Commission certifies that the facility described herein was erected, constructed or installed in accordance with 
the requirements of subsection (1) of ORS 468.165, and is designed for, and is being operated or will operate 
to a substantial extent for the purpose of preventing, controlling or reducing air, water or noise pollution or 
solid waste, hazardous wastes or used oil, and that it is necessary to satisfy the intents and purposes of ORS 
Chapters 454, 459, 467 and 468 and rules adopted thereunder. 

Therefore, this Pollution Control Facility Certificate is issued this date subject to compliance with the statutes 
'f the State of Oregon, the regulations of the Department of Environmental Quality and the following special 
~onditions: 

1. The facility shall be continuously operated at maximum efficiency for the designed purpose of preventing, 
controlling, and reducing the type of pollution as indicated above. 

2. The Department of Environmental· Quality shall be immediately notified of any proposed change in use or 
method of operation of the facility and if, for any reason, the facility ceases to operate for its intended 
pollution control purpose. 

3. Any reports or monitoring data requested by the Department of Environmental Quality shall be promptly 
provided. 

NOTE; The facility described herein is not eligible to receive tax credit certification as an Energy 
Conservation Facility under the provisions of Chapter 512, Oregon Law 1979, if the person issued 
the Certificate elects to take the tax credit relief under ORS 31 6.097 or 317 .072. 

Signed: /~ /./~,,;_4.- (William W. Wessinger, Chairman) 
/ 

Approved by the Environmental Quality Commission on the 5th day of March, 1993. 

From: To: 

Signed: _________________________ _ (William W. Wessinger, Chairman) 

Approved by the Environmental Quality Commission on the_ day of ______ , 1993. 

Staff:Brae MY106010 (2/93) 



~·· "T4TE OF OREGON 
. ·'ARTMENT OF ENVIRONMENTAL QUALITY 

Certificate No: 4000 
Date of Issue: 09/1711998 
Application No: 5044 1rPOLLUTION CONTROL FACILITY CERTIFICATE 

ISSUED TO: Avison Wood Specialties, Inc. LOCATION OF POLLUTION CONTROL FACILITY: 

P0Box419 
Molalla, OR 97038 14000 SW Molalla Ave. 

ATIENTION: Theil Bruce, Sec. Treas. 
Mollala, OR 97038 

Operating as the owner of the facility. AC corporation. 
-·-

DESCRIPTION OF POLLUTION CONTR\°. .. FACILITY: A baghouse manufactured by Fabric Filters Air Systems, 
Inc. Model# 144-10TRLOD .. serial number 5290. 

TYPE OF POLLUTION CONTROL FACILll'," Air 

DATE FACILITY COMPLETED: 07/28;1998 PLACED INTO OPERATION: 

ACTUAL COST OF POLLUTION CONTROL FACILITY: $67,819.91 
.. 

PERCENT OF ACTUAL COST PROPERLY ALLOCABLE TO POLLUTION CONTROL: 100% 
Based upon the information contained in the application referenced above, the Environmental Quality Commission certifies 
that the facility described herein was .erected, constructed or installed in accordance with the requirements of subsection 
(1) of ORS 468.165, and is designed for, and is being operated or will operate to a substantial extent for the purpose of 
nreventing, controlling or reducing <•ir, water or noise pollution or solid waste, hazardous wastes or used oil, and that.it is 

\ 
:essary to satisfy the intents and purposes of ORS Chapters 454, 459, 467 and 468 and rules adopted thereunder. 

Therefore, this Pollution Control Facility Certificate is issued this date subject to compliance with the statutes of the State of 
Oregon, the regulations of the Dep< i"tment of Environmental Quality and the following special conditions: 

1. The facility shall be continuously operated at maximum efficiency for the designed purpose of preventing, controlling, 
and reducing the type of pollufo:ras. indicated above. 

2. The Department of Environmen'·:I Quality shall be immediately notified of any proposed change in use or method of 
operation of the facility and if. f-:: any reason, the facility ceases to operate for its intended pollution control purpose. 

3. Any reports or monitoring dat<: .,·,-,quested by the Department of Environmental Quality shall be promptly provided. 

NOTE: Any portion of the facility d-iscribed herein is not eligible to receive tax credit certification as an energy 
conservation facility or a n.daimed plastic facility [ORS 315.324(12) and ORS 315.356(4) and (5)]. 

Signed: ('OJ A gJ} (( r / 1 'fl ?h-Ap J, (Carol Whipple, Chair) 

Approved by the Environmental ~r:./Jity Commission on 09/17/1998. 

' 



~ , , 

I STA TE OF OREGON Certificate No: 3825 
EPARTMENT OF ENVIRONMENTAL QUALJTY 

POLLUTION CONTROL FACILITY CERTIFICATE 
Date of Issue: 11/21/1997 
Application No: 4822 

.1 ISSUED TO Alan Bowo1sh, Jnc. LOCATION OF POLLUTION CONTROL FACILITY 
.vestsiae Chevron 
PO Box 1349 17830 SN Lower Boones Ferry Rd. 
cake Oswego, OR 97035 

i 
Lake Oswego, OR 97035 

ATTENTION: Alan 80Wd1sl'I. President 
I 
I AS A C Corporauon \ ) Excise ( J Ad Va1orem 

' DESCRIPTION OF POLLUTION CONTROL FACILITY· New Tan ks. Piping ano Pollution Control Equipment. 

! 
I TYPE OF POLLUTION CONTROL FACILITY: USTs 

I 
DATE FACILITY COMPLETED: 09130/1995 PLACED INTO OPERATION: 09/30/1995 

' ! ACTUAL COST OF POLLUTION CONTROL FACILITY: 5143.521.00 

PERCENT OF ACTUAL COST PROPERLY ALLOCABLE TO POLLUTION CONTROL 87% 

Basea upon tne 1ntormat1on contained 1n the application referencea above. the Environmental Quality Comm1ss1on certifies 

' 
that me facility descnbed herein was erected, constructed or installed in a=rdance with the requirements of subsection 
( 1) of ORS 468. 165, and is designed tor. and 1s being operated or will operate to a substantial extent tor the purpose of 
preventing, controlling or reaucing air. water or noise pollution or solid waste, hazardous wastes or used 011. and that 1t 1s 
necessary to satisfy the intents and purposes of ORS Chapters 454, 459, 467 and 468 and rules adopted thereunder. 

I Therefore. this Pollution Control Facility Certificate is issued this date subject to compliance with the statutes of the State of 
regon. tne regulations of the Department of Environmental Quality and the following special cona1t1ons: 

I 
The facility shall be continuously operated at maximum efficiency for the designed purpose of preventing, controlling, I 1. 

I 
I and reaucmg the type at pollution as indicated above. 

i 2. The Department of Environmental Quality shall be immediately notified of any proposed change in use or method of 
I operation of the facility and if, tor any reason, the facility ceases to operate for its intended pollution control purpose. 
I 
I 3. Any reports or morntonng data requested by the Department of Environmental Quality shall be promptly provided. I 
I 

NOTE. Any portion of th:~~ty described herein is not eligible to receive tax credit cemfication as an energy 
:onservat~ac ty o a yeela\mea plastic facility [ORS 315.324(12) and ORS 315.35614) and (5)). 

! /' J< / Signea: (Henry Lorenzen. Chairman1 ' " 

Approvea oy the .~v1r(nmental Quality Comm1ss1on on 11/21/1997. 

·I 
' I 

I 
! 
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Topic Discussion 



DRAFT 
PERCENTAGE ALLOCABLE: 
Treatment Works for Industrial Waste 
This guidance document expresses the Department's interpretation of statute. 

Audience This guidance is intended for: 
• Applications with facility costs that exceed $50,000; 
• Applicants claiming treatment works for industrial waste as a water 

pollution control facility; and 
• Reviewers of applications claiming treatment works for industrial 

waste as a water pollution control. 

Purpose of This guidance provides information about how the factors listed in 
Discussion ORS 468.190(1) are considered when the claimed facility is a 

treatment works for industrial waste. 

468.190(1) 
In relevant part, ORS 468.190(1) directs the Environmental 
Quality Commission to consider certain factors when 
determining the portion of costs properly allocable to the 
prevention, control or reduction of water pollution for facilities 
that otherwise qualify for certification under ORS 468.170. 

The relevant factors for facilities that control industrial waste 
with the use of a treatment works are: 

(a) Any material recovered from the waste stream that 
has an economic value. 

(b) The estimated annual percent return on the 
investment in the facility. 

(c) Alternative methods, equipment and costs for 
achieving the same pollution control objective. 

(d) Related savings or increase in costs which occur or 
may occur as a result of the installation of the 
facility. 

(e) Any other factors relevant in establishing the portion 
of the actual cost of the facility properly allocable to 
the prevention, control or reduction of water 

" . 



Percentage Allocable 
Treatment Works for Industrial Waste 
Page 2 

Problem 

Background 

POTWs and 
Industrial 
Customers 

Many applicants claiming facilities located in an area served by a 
publicly owned treatment works (POTW) do not include the cost 
savings associated with their choice to install a treatment works 
rather than discharge to the POTW. Many applicants do not 
identify the POTW as an alternative to achieving the same pollution 
control objective as the claimed facility. These applicants are 
required to do both. 

Generally, industrial wastewater can be discharged to POTWs, to 
streams or it can be applied to land. Each one of these methods 
usually requires some form of pretreatment. The Oregon 
Department of Environmental Quality (DEQ) and possibly the federal 
Environmental Protection Agency (EPA) require permits for 
industrial users to discharge to streams or land. 

DEQ and EPA require POTWs to obtain permits for discharges to 
the waters of the state. The POTWs, in turn, requires that 
industrial customers meet established discharge limits through a 
permit system. POTWs charge industrial customer for this service 
through the following types of charges. 

Connection Charge When a new industrial facility connects 
to a POTW there is typically an associated one-time fee commonly 
called a connection charge or a system development charge. The 
fee is based on an estimated average daily or monthly flow of the 
new facility. Each POTW establishes its own connection charge 
rate. Revenue from the connection charge is used to fund projects 
that increase the treatment capacity of the POTW. 

Monthly Flow Charge POTWs also charge the industrial user a 
sewer service fee based on the actual amount of wastewater 
discharge. 

Loading Charge Sometimes POTWs charge for each 
pound of Biological Oxygen Demand (BOD), Chemical Oxygen 
Demand (COD) and Total Suspended Solids (TSS). The revenue is 
used to cover the cost of treating this material. POTWs generally 
do not have a limit on the amount of these materials that can be 
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Sampling of 
POTW Charges 

Percentage Allocable 
Treatment Works for Industrial Waste 

Page 3 

discharged, but most will charge if a predetermined level is 
reached or exceeded. 

The following table provides a sampling of the charges associated 
with connecting to various sewer systems and the monthly flow 
charge related to the volume of wastewater generated. 

The information in the table is based upon a new industrial facility 
that generates 500,000 gallons per day of wastewater. The monthly 
flow charge does not include loading charges for wastewater 
containing COD, BOD or TSS. 

POTW Owner 
Portland 
Hillsboro 
Gresham 
Eugene 
Bend 

Clackamas County 

Medford 
Klamath Falls 

Connection Charge Monthly Flow Charge 
$3,954,545 $68,362 
$1,840,000 $35,836 
$3,800,000 $16,203 

$982,000 $48,150 
Charge based on # of $27,072* 
employees. City not 
sure how they would 
handle a high flow 
industry. 

Fee assessed by 
building size. 

$975,000 
$1,707,650 

$27,072* 

$6,600 
$16,200 

* This is not an error. 
Sample date: July 30, 2000 
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Treatment Works for Industrial Waste 
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Discharge to 
Stream or Land 
Application 

Factors to 
Consider 

The industrial customer that discharges its wastewater directly into 
a stream or applies it to land does not incur POTW charges. 
However, they do incur charges associated with their NPDES permit. 
The NPDES permit contains the discharge limits for the facility. 

NPDES Application Fee DEQ charges $31,450 to large 
industrial user for processing the NPDES permit application. 

Compliance Fee DEQ charges industrial users an annual 
compliance fee of $9,420. 

The applicant must include the following considerations: 

• If the facility is located in an area with no POTW or where the 
POTW would not accept the discharge under any conditions then 
cost savings associated with POTW charges are not pertinent. 

• If the applicant recovers a material of real economic benefit from 
the industrial waste as a result of the claimed facility then the 
market value of that material must be included as part of the 
annual income on the average annual cash flow worksheet. 

• If the applicant avoids or receives a reduced one-time connection 
charge as a result of the claimed facility then the charge must be 
subtracted from the estimated expenditures for the first year of 
operations on the average annual cash flow worksheet. 

• If the applicant does not incur POTW charges because the facility 
discharges its wastewater directly to a stream or applies it to land 
then the avoided POTW charges must be subtracted from the 
estimated expenditures on the average annual cash flow 
worksheet. 
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• If the applicant discharges its wastewater directly to a stream or 
applies it to land then the NPDES permit fee may be included as an 
expenditure in the first year on the average annual cash flow 
worksheet. 

• If the applicant discharges its wastewater directly into a stream 
or applies it to land then the compliance fee may be claimed as an 
expenditure each year of the estimated average annual cash flow. 



j..._Willamette 
~Industries 
TL Department 

February 1, 2000 

Jim Aden 

Maureen Weathers 

- , 

DEQ Tax Credit Application #4979 - Korf'ine Boiler Stack Gas/ESP 

MEMORANDUM 

F lllowing are my comments on the review report recommendations made by Lois Payne regarding the Korpine E~P project. Maggie has agreed to consider. additional information before this goes to the EQC. At a meeting 
wiih Dennis Cartier and Lois Payne, I had agreed to provide additional information about the timing of the 
.p~ject; determine which portions of Phase I were utilized in Phase II; and to provide invoices for the 
un~ubstantiated amounts. Please let me know if additional information or clarification is necessary. 

1. Timing: 
Testing in 6/94 revealed non-compliance; DEQ requested short and long-term compliance plan 
Intent to construct signed 4/10/95 says start 5/1/95 and complete 9/1/95 =long term compliance plan 
Testing in September revealed inability to meet emissions limits, resulted in MAO for ESP installation. 
·Intent to construct for ESP was signed 6/20/96; commence 2112/96; to complete 10/30/96 

2. Components in Phase I utilized in Phase fl: _- · 
All control equipment in Phase I was utilized in Phase II to control the ESP, so that controls for the ESP were 
not required to be purchased separately. These controls are essential to the operation of the pollution control 
facility. The Phase I air piping (fabrication and installation) was not a required component of the ESP. 

3. Non-allowable 
The relocation of the power pole was essential to the installation of the ESP and is, under both generally 
accepted accounting principles and tax accounting rules, a cost of the ESP not a separately identifiable 
asset. 
The equipment in Phase II to exhaust the boilers to the ESP and the ESP to the dryers are essential 
components to this pollution control facility and should be deemed eligible. 

4. Unsubstantiated 
The accounting review substantiated that these costs were included in the spending for this project. The on
site inspection by the reviewing engineer substantiated .the components for this facility. Additional copies of 
invoices pertaining lo this project are· provided with this memo. I believe this should resolve the 
unsubstantiated issue in its entirety. 



Department of 
. Environmental ...... ....... ....... . .. 

Quality 

Memo 
To: 

From: 

CC: 

Date: 

Re: 

Environmental Quality Commission ~ . 

Wayne C Thomas, Administrator, Chemical Demilitarization Progr(rh ;{;"cJ1 ~~ 
Langdon Marsh, Director '-~ 
Lydia Taylor, Deputy Director 

September 27, 2000 

Chemical Demilitarization Program Status - September 2000 

DEQ Item No. 00-1281 (92) 

Umatilla 
Chemical Agent 
Disposal Facility 
HWPermit 

The Hazardous Waste Storage and Treatment Permit (HW Permit) for the Umatilla 
Chemical Agent Disposal Facility (UMCDF) was issued in February 1997. As of 
September 25, 2000 the Department has received 95 permit modifications of which 
72 were designated as Class 1 modifications, 18 as Class 2 modifications, and 5 as 
Class 3 modifications. Class 3 permit modifications are the most significant 
modifications and involve complex regulatory, engineering design and/or policy 
issues. The Department has reviewed and approved 78 of the permit modifications 
and two have been denied. 

•Page 1 

Class 3 permit modifications require Environmental Quality Commission (EQC) 
review and approval or denial. The EQC has previously approved one Class 3 
modification to add Raytheon to the HW Permit. The attached list (Attachment A) 
itemizes four current Class 3 permit modification requests, all of which have been 
received by the Department and are in various stages of review and processing. 

The Class 3 permit modifications are: 

• Storage of UMCDF secondary wastes in "J" Block 

• Secondary Waste Compliance Schedule 

• Incorporation of 40 CFR Air Emissions Standards 

• Dunnage Incinerator and Associated Pollution Abatement System 
Improvements 



Umatilla 
Chemical Depot 

Permit Status 

Inspection 
Program and 
Compliance 
Status 

• Page2 

The Department is currently reviewing each of these modifications and will provide 
documents to the EQC upon request and/or upon completion of staff review. These 
Class 3 permit modification requests must be addressed prior to the facility 
beginning thermal operations (test burns), scheduled to begin October 2001. 

The Department updates the hard copies of UMCDF HW Permit on a quarterly 
basis. Change pages are mailed or hand-delivered to 24 "control copy" holders of 
the document. Recently, we have reached agreement with the Permittee to 
implement a more active management plan for the information repositories located 
in local libraries. 

On February 29, 2000 the Umatilla Chemical Depot (UMCD) submitted a RCRA 
Part B Permit Application for the storage of hazardous wastes. This Application is 
for the storage of waste chemical munitions (M-55 rockets and leaking munitions) 
and other hazardous wastes generated by day-to-day operations at UMCD. 

During our review of the Storage Permit Application we identified a number of 
environmental issues that raised serious concerns. These issues include the design 
and operation of the storage igloos and the frequency of the monitoring being 
conducted. The Department identified these concerns in a Notice of Deficiency 
(NOD) (Parts 1 and 2, issued April 28 and June 2, 2000, respectively) to which the 
Army responded on July 31, 2000. 

Under the existing regulatory program the Department regulates only the storage of 
chemical agents that the Army has declared as hazardous waste (under RCRA 
rules, it is the generator of the hazardous material that makes the determination 
whether or not the material is a "waste"). At UMCD only the M-55 rockets and leaker 
munitions (17 percent of the stockpile) have been declared waste. The remaining 
chemical weapons stockpile is managed under Army regulations in accordance with 
the Military Munitions Rule (as adopted by Oregon). Although a number of the 
necessary improvements in igloo controls and monitoring requirements can be 
implemented through specific Storage Permit conditions based on existing 
regulatory authorities, some of the needed measures may be facilitated by, or 
require, changes in the applicable regulations. 

We have concluded that bringing §!!_stockpiled chemical weapons under regulatory 
authority is necessary for the enforcement of an adequate level of protection of 
human health and the environment. The Department has commenced a rule
making process that will allow the State to regulate all chemical warfare agents 
within Oregon as hazardous waste. 

A schedule for the rule-making has been developed and is included here as 
Attachment B. Following the public comment period on the proposed rule we will 
present the draft rule to the EQC in March 2001. We have encouraged the US Army 
to work with us as the draft rule is developed and meetings are being scheduled in 
the next few weeks. 

The Department has implemented a rigorous inspection program at both UMCD and 
UMCDF. Quarterly inspections are conducted at UMCD with a focus on specific 
operational areas, with one annual inspection of the entire facility conducted jointly 
with US EPA. In September 2000 we conducted an inspection of the "K" Block 
chemical agent-related waste storage area. No violations were identified. 



Secondary 
Wastes 

Post Trial Burn 
Health Risk 
Assessment 
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At UMCDF we conduct weekly compliance inspections of the construction site. 
Additionally, system-specific engineering inspections are conducted as part of our 
assessment that what is being constructed is in accordance with the design that has 
been permitted by the EQC. These inspections are vital for the Department's future 
work in review and acceptance of the Independent Engineer's Facility Construction 
Certification. 

Since 1997 the Department has issued two Notices of Non-Compliance to UMCD 
and six to UMCDF. 

The Army submitted a Class 3 Permit Modification Request on June 27 to add a 
Secondary Waste Compliance Schedule to the HW Permit. A public information 
meeting was held on July 18, 2000 and the 60-day public comment period ended on 
August 28, 2000. Two written public comments were received (one from Morrow 
County and one from the Confederated Tribes of the Umatilla Indian Reservation). 

The Secondary Waste (SW) Compliance Schedule Permit Modification Request 
proposes changes to the Permit to allow the Permittees to initiate surrogate 
operations without installation of the Dunnage Incinerator. The Compliance 
Schedule as proposed requires the Permittees to demonstrate progress on the 
development of secondary waste treatment technologies by submitting quarterly 
reports and Permit Modification Requests to the Department 

The proposed SW Compliance Schedule does not fulfill the expectations of the 
Department nor the EQC. This Permit Modification Request is significantly 
incomplete and additional information from the Permittee is necessary to reach a 
tentative decision on this Permit Modification Request and proceed with the final 
phase of the decision-making process. A tentative decision to deny this Permit 
Modification Request was considered, but it was thought that an attempt to resolve 
the deficiencies with the Permittee should probably be tried first The Department 
will be issuing a Notice of Deficiency requiring the submittal of additional information 
from the Permittee by mid to late November. 

The Department continues to monitor activities of various agencies reviewing the 
Airborne Exposure Limits currently in use for the various chemical agents. Ecology 
and Environment, the Department's risk assessment contractor, attended a meeting 
in August in Atlanta, Georgia sponsored by the Centers for Disease Control (CDC). 
CDC organized the meeting to provide a forum for several panels of experts to 
discuss whether revisions to worker and/or general population agent exposure limits 
are needed. The CDC will publish any proposed revisions to the exposure limits in 
the Federal Register and provide an opportunity for public comment 

The Department has begun preparations to form an Advisory Group to provide input 
to the Department for the Post Trial Burn Risk Assessment Workplan. The 
Department will be inviting a variety of stakeholder agencies to participate in the 
Advisory Group. The first meeting of the group will probably be held after the first of 
the year. 



Public Outreach In 2000 the Department embarked on an ambitious public outreach effort with public 
meetings to provide basic information to the public on the design and operation of 
the UMCDF. Our first meeting was in June 2000, followed by another in September. 
These meetings will occur about quarterly and have been well received by the 
limited number of public who attend. Our intention is to continue these meetings into 
the start of the facility operations and perhaps longer. Our next public meeting will 
be held in Hermiston on October 11, 2000. This particular meeting was scheduled 
to provide information specifically on the May 8 chemical agent release at the Tooele 
facility. 

Miscellaneous 
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Staff have developed numerous fact sheets and presentations and these have been 
translated into Spanish to respond to the needs of a minority community in the 
Hermiston area. In addition, we have been working closely with the Army Outreach 
office in Hermiston to develop poster boards and displays of the incineration 
technology, permitting process, and other aspects of the Chemical Demilitarization 
Program. The Department is very appreciative of the outstanding assistance that 
has been offered by the staff of the Army's Outreach Office, especially in the 
production of large poster boards. 

In early October the CDP webpage will go online to provide the public the 
opportunity to search our database for scanned documents and a variety of other 
information. We expect that this availability will make our program more transparent 
to the public and continue to build on the confidence the community has in DEQ. 

One technical issue the EQC should be aware of concerns the requirement that the 
Army demonstrate compliance with permit emission standards "upstream" of each 
furnace's Pollution Abatement System Carbon Filter System (PFS). The Army has 
advised the Department that this was discovered only recently to be a very 
challenging requirement. The original UMCDF design provides working space and 
access for flue gas emissions testing at the common stack (downstream of the 
PFS). The significant negative pressur~s and limited working space in and around 
the furnace ducts upstream of the PFS potentially impact the ability to conduct 
emissions testing in that location. The Army has met with us several times to 
evaluate options and we have advised that changing this requirement is not an 
option. 

The Department is ready to sign a Memorandum of Agreement (MOA) with the 
Confederated Tribes of the Umatilla Indian Reservation (CTUIR). The MOA is 
consistent with the intent of the Governor's Executive order and formalizes 
communication and information exchange between the Department and the CTUIR. 



Attachment A 

CURRENT UMCDF CLASS 3 PERMIT MODIFICATION REQUESTS 

UMCDF-00-004-WAST{3} " Permitted Storage in J-Block" 

Submitted: 

Basic Description/Purpose: 

Initial Public Informational Meeting: 

Initial Public Comment Period: 

Public Comments Received: 

Summary of Public Comments: 

Current Status: 

Initial Department Feedback: 

Estimated Date for EQC Decision: 

February 29, 2000 

Revise UMCDF HW Permit to include additional permitted 
storage capacity (igloos at the Umatilla Chemical Depot) for 
the anticipated quantities of UMCDF secondary waste 
generation, which will need to be stored until it can be 
appropriately treated prior to disposal. 

April 4, 2000 

February 29, 2000 to May 1, 2000 

Confederated Tribes of the Umatilla Indian Reservation 
{CTUIR); Morrow County; GASP. et al. 

Some of the more significant issues/concerns raised in the 
submitted comments related to the amount of requested 
additional storage capacity, the adequacy of igloos to store 
the proposed waste streams, the duration of expected 
storage, the storage of liquid waste, the additional risk 
associated with additional storage of agent-contaminated 
waste, and the lack of adequate detail to support the 
proposed changes. 

Department issued Notice of Deficiency 617100. Received 
Permittee Response on 8/7/00. Permittee Response 
currently being reviewed. A 2"' Notice of Deficiency is 
expected in mid lo late October. 

The original submittal was significantly lacking in pertinent 
details necessary for a complete review and evaluation. An 
initial review of the Permittee's NOD response (a detailed 
review is not yet complete) indicates a significant 
improvement in the level of detail provided to support the 
proposed changes. In general, the Department agrees that 
there will be a need for additional permitted storage capacity 
for UMCDF's agent-contaminated secondary waste streams 
awaiting final treatment. It is expected that all issues and 
concerns will be eventually resolved and revised draft Permit 
language will be prepared for public comment and eventually 
Commission consideration. 

Spring 2001 

A-1 



UMCDF-00-016-WAST(3) "Secondary Waste Compliance Schedule" 

Submitted: 

Basic Description/Purpose: 

Initial Public Informational Meeting: 

Initial Public Comment Period: 

Public Comments Received: 

Summary of Public Comments: 

Current Status: 

Initial Department Feedback: 

Estimated Date for EQC Decision: 

June 27, 2000 

Revise UMCDF HW Permit to provide a clear, defensible 
and enforceable path forward for identifying, developing and 
implementing appropriate treatment technologies for all 
secondary waste streams generated at UMCDF and UMCD, 
while allowing the Army to proceed forth with trial burns and 
surrogate operations. 

July 18, 2000 

June 27, 2000 to August 28, 2000 

CTUIR, Morrow County 

Some of the more significant issues/concerns raised in the 
submitted comments related to the lack of "teeth" in the 
proposed compliance schedule, the lack of a final decision 
on the Dunnage Incinerator (DUN) before start of hazardous 
waste operations, the failure to detemine the criteria to 
measure whether waste is "agent-free" prior to consideration 
of this proposal, the large quantities of wood to be 
processed, uncertainties in the proposed technologies (e.g., 
the Carbon Micronization System for carbon disposal or the 
use of the Metal Parts Furnace to treat halogenated 
plastics), a lack of developed evaluation criteria for the new 
technologies, and the lack of a fallback plan if the 
technologies under consideration don't work. 

Department will issue a Notice of Deficiency by the end of 
September or the first week of October. Permittee 
Response will be due mid to late November 2000. 

Based on this submittal, the Department is not encouraged 
about the chances for success of the compliance schedule 
approach to resolve secondary waste management issues. 
The submittal is significantly lacking in detail and firm 
commitments to keep the evaluation process moving forward 
and reaching a final decision. Major improvements in the 
proposal will need to be achieved through the Notice of 
Deficiency process in order for the Department to support 
the Permittee's proposal and proceed forward with drafting 
revised Permit language for consideration by the public and 
by the Commission. 

Late Spring to Summer 2001 

A-2 



UMCDF-00-022-MISC(3) "Incorporation of 40 CFR 264 Air Emission Standards" 

Submitted: 

Basic Description/Purpose: 

Initial Public Informational Meeting: 

Initial Public Comment Period: 

Public Comments Received: 

Summary of Public Comments: 

Current Status: 

Initial Department Feedback: 

Estimated Date for EQC Decision: 

September 19, 2000 

Revise the UMCDF HW Permit and RCRA Part B Permit 
Application to implement changes bringing the Facility into 
compliance with the organic air emission standards of 40 
CFR 264.1050 through 264.1091 (Subparts BB and CC). 

October 17, 2000 

September 19, 2000 to November 20, 2000 

None yet 

NIA 

Submittal received last week and assigned to appropriate 
Department staff for review. 

None yet. The Department has had ongoing discussions 
with the Permittee during the development of this submittal 
and does not expect any significant surprises. This Permit 
Modification Request is being processed by the Department 
in parallel with an identical Permit Application to EPA, 
Region X for a Subpart BB/CC "mini permit." This is 
necessary because the Department has not yet been 
authorized to administer this portion of the federal RCRA 
program. It is expected that both the EPA Subpart BB/CC 
Permit language and the revised UMCDF HW Permit 
language will be identical. 

Summer to Fall 2001 at the earliest. 

UMCDF-00-021-DUN(3) "Dunnage Incinerator and-Associated PAS Improvements" 

Submitted: 

Basic Description/Purpose: 

Initial Public Informational Meeting: 

Initial Public Comment Period: 

Public Comments Received: 

Summary of Public Comments: 

Current Status: 

Initial Department Feedback: 

Estimated Date for EQC Decision: 

September 19, 2000 

Revise the UMCDF HW Permit and RCRA Part B Permit 
Application to reflect the recently updated and re-designed 
Dunnage Incinerator. The decision on whether to actually 
install the Dunnage Incinerator is proposed to be addressed 
as part of the approach outlined in the Secondary Waste 
Compliance Schedule Class 3 Permit Modification Request 
UMCDF-00-016-WAST(3). 

October 24, 2000 

September 19, 2000 to November 20, 2000 

None yet 

NIA 

Submittal received last week and assigned to appropriate 
Department staff for review. 

None yet. 

Summer to Fall 2001 at the earliest. 
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Attachment B 

CHEMICAL MUNITIONS MANAGEMENT RULEMAKING 

SUMMARY FOR THE ENVIRONMENTAL QUALITY COMMISSION 
SEPTEMBER 27, 2000 

PROJECT TASKS 

1. Hearing Authorization Topic Form Due to Office of Director 

2. Hearing Authorization Topic Review Meeting (Division Administrator Meeting) 

3. Draft Public Information/Proposed Rulemaking Package Issued for Internal DEQ 
Review 

4. Internal DEQ Review Completed, Comments Submitted to Author of Rulemaking 
Package 

5. All Approval Signatures, including Director's, Obtained on Hearing Authorization 
Clearance Form 

6. Notice of Public Hearing Sent to Secretary of State for Publication in Bulletin (by 
151

" of month or last work day prior at latest) 

7. Send Public Information/Proposed Rulemaking Package to All Interested Parties 
and Applicable DEQ Mailing Lists (at least 28 days prior to scheduled public 
hearing) 

8. Notice of Public Hearing Published in Secretary of State's Bulletin (on 1'1 of 
month) 

9. Hold Public Hearing on Proposed Rulemaking (at least 14 days after publication 
of notice in Bulletin) 

10. Closure of Public Hearing Record/Comment Period (3-7 days after Public 
Hearing) - · 

11. EQC Agenda Item (Rule Adoption) Topic Review Form Due to Office of Director 

12. EQC Agenda Item Topic Review Meeting (Division Administrator Meeting) 

13. Draft EQC Staff Report Issued for Internal DEQ Review 

14. Internal DEQ Review Completed, Comments Submitted to Author of Rulemaking 
Package 

15. Final, Approved EQC Staff Report Sent to EQC Members and Other Interested 
Parties 

16. Present Proposed Rules to EQC for Adoption 

COMPLETION 
DATE 

10/23/00 

10/31/00 

11/2/00 

11/9/00 

11/13/00 

11/14/00 

11/17/00 

12/1/00 

1/4/01 

1/10/01 

1/22/01 

1/30/01 

2/2/01 

2/9/01 

2/16/01 

3/9/01 

Dates for DA and EQC Meetings are those listed on the standard DEQ schedules for rulemaking hearing 
authorization and preparation of EQC agenda items. 

This schedule provides what is thought to be adequate up-front preparation, development and 
coordination time to achieve a quality proposed rulemaking package that addresses the Department's 
concerns on this issue. Final rule adoption is achieved in a reasonable timeframe (approx. 6 months) and 
there is additional flexibility to manage the public involvement aspects and timeframes of the process over 
the holiday season without short-changing public comment opportunities. 
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11 
I IN THE STATE OF OREGON 

12 

13 

BEllORE Tim ENVIRONMENTAL QUALITY COMMISSION 

I 
NORTHWEST ENVIRO EN'J'AL ) 

14 DEFENSE CENTER, an reg<m non-profit ) 
corporation; W JLLAMET · ) 

1 S RlVERKEEI'ER, an Oreg n non-profit ) 

16 corporation: OREGON S :]A TE PUBLIC ) 
INTEREST RESEARCH ¢;ROUP, an Oregon ) 

17 non-profit corporation; o~· IGON CHAPTER ) 
OF THE SIERRA CLUB, Oregon non- ) 

I 8 profit corporation; OREG . N ) 
ENVIRONMENTAi, CO NCTL, an Oregon ) 

19 non-profit corporation; i ) 
: ) 

Pet~tioners, ) 

21 i "· I ~ 
22 I O~.P.OON OEPAR'f~fOF ~ 
?.i ii E..rJ~~Ir.:.c~~1\.1~1~l'.~_,_..., QU~LIT'l'~ il ) 

24 
! I Department (IJ tne l>tate ol Oregon ; 

2511 Rel pondent._ ) 

I : 

20 

Memo in R.e&'}lOnse to Smurfit Newsprint's 
Motion to Dismiss Petition for 
Reconsideration of the Department of 
Environmental Quality's Notice of 
Assessment of Civil Penalty Against Smurfit 
Newsprint Corporation, WQ/I-NWR-00-0068, 
Pursuant to OAR 137-004-0080 and ORS 
183.484 

I ! 
ii . - ~-,,--~.,~•" ,.,.,_. ~,,~,,l,""l 'TYl nt~UT.<"' Pl'TlTION '1()R RE'CONSll).ERATION 

l
l l t\.r'a'J'.["VJ.'(~."J',Lj .1..._,.1.y_,_.._,.1 ..... ..- .. ,,, ~ ..... ~ --~------. ·- 1' .L 

I . 
I I 

I 
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i 

l. !Ptrodnclion I 
t 

i 
Contrary to the arg$cnts of Smurfit Newsprint Corporation ("Smurfit") and those 

I 
expressed to the Petitionei·s ~y the couniltll for the Environmental Quality Commission. 

I 
("EQC"), Petitioners bellevt that the EQC does have authority to consider .Petitioner's request 

I 
for reconsideration ofDEQj.s Notice of Assessment and Civil Penalty ("Notice") and should, 

as a mauer of policy, use this authority to correct the Department of Environmental Quality's 

("DEQ") application of the 
1
Sel f Disclosure Policy ("SDP") to fines assessed against Smurfit 
i 

Petit loners believe that the Issue of how DEQ applies the SDP is critically imp01t~111t. 
i 

Petitioriers regret the shnrt fime period that Commissioners will have to consider this response, 

but Petitioner received smLrfit's motion \lll Monday, September 25th and have only bad 

approximately two days to ~'"pond. While Petitioners believe that the BQC does have 
I 

13 jurisdiction to hear this pet~tion, if tho EQC decides that it does not have such authority, 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Petitioners request that thelEQC schedule a public hearing at the next possible EQC meeting 

on the issue of how the sdr will be applied. Specilically of concern to Petitioners is that the 

EQC articulate a policy st+ement in regards to the issue of who within a regulated entity must 

have knowledge in order t~ trigger the SD P's ten·day reporting timeline. 

Il. The EQC Doe~ Have ~he Authority to Consider the Petition 
• 

Smt1rfit contends ~at Petitioners have improperly brought !hi~ petition and that such a 

petition c.an only be heun:llby the DEQ itself. Smurfit alleges that this is supported by OAR 
i 

13 7 -004-0080, which cov~rs reconsideration of orders from non-contested cases, and stales 

that,"(!) A person entitle~ to judicial review under ORS 183.484 of a f111a; order in other thai1 
i . 

a contested case may =fi=l ._,,_,,.e~t=it=io=n for reconsideration of a final order in othel' thfill a contested 

25 case with the agency with n 60 calendar days after the date of the order." (Emphasis added). 

i 
i I . 

2- RESl-'0NS£ TO MO'flON TO DISMISS PETITION FOR RECONSIDERATION 
II . I 
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! 

l Sm1.1rfit argu"s that, "The p*ase 'the agency' whe11 read in co11text with 'the order" plainly 

2 I lndicatea the.t tho Petition mlist be filed with 'the agency' that actually issued the order,'' 

3 ! Molior!. ·lu Dh1,ni<if at 5. Thi meaning of "file," however, js specifically defined in EQC's 

4 I I l regulations in a manner tha~ does not support that Petliioner> can only ask DEQ lo reconsider 

5 I Smurfit's penalty mlti<Z>:. / 

6 
. OAR 340-0 I l ·005( i) defines "Filing" to mean, "receipt in the office of the Director or 

other office of the Departrn~nt." OAR 340-011-0005 {4) fol'lr1er states that, "Such filing i~ 
' 

adequate where filing is ret/uired of any d•>curnont with regard to any matter before the 

Commission, Department 1r Director, except a claim of personal liability. 

8 

9 

JO 

11 

12 

13 

14 

15 

Because counsel fat NEDC penocnally filed the petitiC>U for reconsideration in the 

vffice dth1l D(re.:tcr l~c:~t~ on the !0th tlci0r ofDEQ's tiffices at 811 SW 6'h Ave. in Portland 

and a. receipt for the petiti~ was stamped with a "Department of Environmental Quality" 

stamp dated August 25, 2obo, Petitioners believe that the petition was filed under the meani.ng 

required by OAR 340-01110005 (4) !ll'ld OAR 137 004·0080. 

16 . Srnurfit's also arg~s that the EQC lack$ authority to hear a petition for reconsideration 

17 

18 

19 

20 

21 

22 

23 

24 

25 

ofa DEQ penalty assessm~nt. 1'here is no question that the primary authority to i~suc tfues 

and assess penalties has ~en given to DEQ. That does not mean, however, that EQC has 

relinquished all authority i determine whether DEQ's application of fines is consistent the 

regulatory and statutory r~uirements that govern the assessment of such fo1es. 

Even Smurfit effeJtively acknowledges that the F.QC has the authorify to review 

DF.Q' s assessment of finer resulting from contested cases. Smurfit cites to no statutory or 

regulatory language, how~ver, that supports me proposiuon uiat ;:;;~.:;· • ,,.,;.,., ,.-.. ~:~~;;:;· :~ 

limited to reviewing cont~sted cases. Absent such a restriction, there is nothing that prohibits 

I 
i 

3 - RESPONSE TO MOtlON TO DISMISS PETITlON FOR RECONSIDERATION 

l 
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II the EQC :i:om G!ln:>1tlering ~n-contest:d ctlSes \indcr the avthority provided by OAR 137-004-
" t I , 

2 . uo~o , 
i ' i 

3 j rr1. Ti1e Pt.<tition for Recopsideration i~ R1wfowablc by tht(· EQC 
I . 

' 1i ·::::vu.;.~., ... ; .. ;:!;. (~!!f !e~.e~~ ~~ Q_h .P. ! ~7-M'1-00fW Petitioners are allowed to 

5 I !'"titlon for reconsideralion~o EQC because Petitioners ru:e en1itled to judicial revic:w under 

ti I I . 
OI{S 183.4(14. and. the t-i~>tl~ is a 1i:naJ nr<l1~r _ffiJLil a n(•n-~n:1.1.1,;.~1u.~J ;~r::~:~. 

7 I: 
A. Petftion~rs Have Stand/rig that Allows Judicial Review 

8 i 
I Contrary lo Smuditf s allcg1:1tion that P~titioners WO!lld c~rJt have standing and therefore 

9 I ' 
. I J I wonk'. Mt be '3ntirled to j11 icial review, the p.re~edent selling mit= of DEQ 's ttppli.cation of 

iO I t 

I the SOP in this case and thb resulting effect on Oregon's wat~t qi.1ality create standing for 
11 

12 Petitioners' groups- WhilJ.Petitioners would be hai:·PY to provide a more detailed argwnent in 

13 support of their standini:, .iJ fa not pvsGih!e 1.o do so within !he sh<'rt time frame that this issue 

14 was raised. ! 
i 

16 

' Petitioners, howev~r, bclkve that if the EQC deci<ks to hear th~ petition fo~ 

r<:consideration they will J more 1hsn capable of showing ;ianding at that point. If Petitioners 
I 

17 ! were not able to show sta~ing then the EQC could then decide to dismiss the petition. There 

18 

19 

20 

21 

22 

23 

24 

25 

are mulliple interests of J Petitioners, however, that would be harmed j f DEQ' s application 
i 

1ifthe SDP to Smurfit's fi*e are allowed to stand. For example, Petitioner~' groups are 

" i 
organized in part to ensur4 the protection of water quality in the Willamette River and believe 

' 
that DEQ's implementati4n of the SDP in this case will substantially increases the likelihood 

' 
tlw.t illegal water pollutio1 will occur and not be reported. This would harm Petitioners and 

their members since it wolild fruRtrate Petitioners' daily efforts to combat illeg~l water 
!. 

pollution in the Willametle Rivi:r. It would also fw1her reduce populations of aquatic species, 

t 

I 
4- RESPONSE TO MOtlON TO DISMISS PETITION FOR RECONSJDERATION 
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I 
l such as threatened salmonid~, that Petitioners' groups are committed to preserving for their 

2 members' recreational, aestJetic, religious and scientific interests. 
I 

3 Addition.ally, reprcs~ntative~ of at least one of Petitioners' groups play~d mi imporla:ilt 
' i 

·1 1 iol~ iu 1;11o .;ievul<'J-L~.:."t an~adopticm <Jfthe SDf> with 'Lh: undi:rsianding that it would be 
I ' 

5 I ap·ol'.ed. I:i a manner that w+ld not promote ignor~nce Md lnactiun vrithL\11.h~ nJM.agement of 

0 j I regulated entities as to pollution control violations. If DEi,,! is auoweci w esw.oii>i1 ""' 

711 i 
0 

.,. precedent that it wil.I apply the SDP as it has in Smurfit's case, this could damage lhc 

I •:!~,l;hl)l~ nf th" Petitionerjs grouo with the public and have related effects on the orglll!iZation 

-~ llasa,vhole. ! 
1V ll . 
11 J), 

12 

Th.i NrJtice Is il Fi11.:1l Jrde:t f1wn ~' Ncn·-c,?f!t<Wti!d Cu.s~ 
Contrary to Smurfif s allegation, DEQ's Notice of Assessment of Civil Penally wws a 

l 3 fim1! order from a non-con sted cas<i and was not an informal disposition of a contested case. 

14 Tf Smurfit so desired, it co ld have requested a contested case hearing under ORS 183.090(3) 

15 

16 

17 

18 

19 

2.0 

21 

22 

23 

24 

25 

but it did not. According! , DEQ did not treat the issue of applying the SDP to Srnurfit's fine 

with the formalities requir d of a conte~ted caiie and therefore the final order did not result 

from a contested case. I . 
I 

Smurfit llS~crts that DEQ's Notice to Smurfitat issue here is "governed" by "entirely 

separate rnles that squarclJ precludes" reconsideration by the EQC, Motion to Dismiss at 6. 

Smurfit cites to the lauguke in ORS 183.090(1) which states "except as otherwi$e provided by 

law, an agency niay only ~pose a civil penalty as provided in this section." While Smurfit 

emphasizes the word "onl~" in this requirement, it glosses over what Petitioners believe to be 
I 

th~ more important phras~ "except as otherwise provided by law." 

I 
5 ~RESPONSE TO MO lON TO DISMISS PE11TION FOR F.ECONS!DERATlON 
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1 Because ORS 183.414 (and OAR 137-004-0080(1), which implements ORS !83.484) 
. I . 

l 1.i<;cs peri:nt illl ag,~ncy fo f~4,Jnsider ()rders in non-conte.~ted cases, this is another avenue that 

3 I is ,;\;ther.'i~c provided by 1~" that pennits the EQC to hear a petition for reconsideration in 

4 11th 'lOCf .o. f;..,. ~;·ng l -~~! ~-.,alty. 1 

..) 11 Smurfit a.i;)<l a•.:n~w ~-.l.- th re\ .. - I :o\ s '"·"I f oru 183.090 (3)·(5) "Sf"<:iik.:1
:\ 

·~ : : -,- --~ ~- - r - . , . . . . . • I fu vv •U.:.. u":r:.t t.1e !}~fy 'tt'lean~ to ODluJn i¢Vie-w 1s to make ;•.rr1tten app\1cat1on for a c ... :,:, :1 ; ;a$~ 
., 1 r 

I h;ar>~g ... ' ~-:otio11 to u;~4~\•~· at 6. ORS 183.090(3 H51', however, is clear that 'n" ;~ ,.,,. ,.,,::· 
8 ~ ' ' ' 

Ii'""'€""'' for review aw\labl~ Ill "ft]he prorson to whom the notice is addressed ... " Because 
911 : 
. u I DFQ's notice of penalty as~es.irrtent was clearly not addresse'1 to the re,iiiu1 .~1 >, l\;tl:l;;:,::rs 

; 
1 

''""'"~not required or even ~ennitted to request" ~v1il;;~;;:! ;::::~ h~oritt!). Althoui;ih ORS 

12 I :, S.3. 090 cestrid; review ~v~ilw-;;~ for e1'•!1i~• heing fined, it does not similarly limit 

13 i P~tltiont:rs' ri~>:t tc \!.!'~· "t~e._· fog<t!!v «.1,e.ilabl~ a,·er•nce to seek review ofDEQ's application of I !!,'· I .. -
14 ii \h;;. SDP. A,.(,;jn, t!,i.1 i,:. ~;i;~"Jrted by ORS 183.090(1), which explicitly permits the EQC to 

;511 ,'J<' 1•·.1,~ta11\1;,11~ "';;·],.;,wit~ ;:rovl<l<'A 1'y faw" in assessing civil penalties. OAR 137"004-0080 

l6 \j 1s or<> ,;(li'.'.Js<- dV"'rne5 thf ti$ "'()t)i-;rwlse pcovide<l by law" and the petition tor reeonsiu~ri.don 
' 7 'i !2 •t..,1efor•~ rt:Yicw<1bk l:1EQC. 

:, & IV. Co11clusion ' 

I 
.For lhe reasons atjove anc;I. th'1~e exp«s"cJ h the µ~iitiGn subr.;::::d t•i the EQC 011 

' 

19 

20 I 
August 25, 2000, Petitioners believe that the EQC should decide to ra.-onsidcr DEQ' s 

21 ---i-
i 

22 ' For the purposes of Of 8 183.090, the statutory definition of the word "agency" as 

23 
contained means "any s te board, commission, department, or division thereof, ... , authorized 
by law to make rules ort issue orders ... " and therefore ORS 183.090(l)'s s1atcment that "an 

24 
agency may only impos;ia civil penalty as provided in this sootion" does nat limit imposition 
ofa civil penalty to DE1f, but is inclU$iVe ofthe EQC. See ORS 183.310(1) and 

25 . 183.090(13)(a). i 

I 
G- RESPONSE TO MJTION 10 DISMTSS PETITION FOR RECONSIDJ\RA TION 
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application of the SDP to t~e fines it levied against Smurfit Newsprint. Alternatively, 
I 

however, if the EQC decidt that it Jacks authority for such review, Petillone.1·s request that the 

EQC expeditiously place thF issue of clarifying the requirements of the SDP on its agenda. 

If the EQC takes thi~ route, the EQC should specifically address and allow public 

conunent on the question o · whethel' only knowledge by a regulated entity's highest-level 

manager will trigger the S . 's ten-day reporting timeline. 1bis is important not only from the 

perspective of deterring vio .ations of Oregon's water quality laws, hut is also important since 

nl<O'• annlication of the S~P in the case ofSmurfit's fines raises serious questions about 

1
: I whoth'r lX!Q' s .;:nforcem.,+· ls consistent with i.h~ ;'egwl~tcry 11nd £\atutcry Eiqulrcment; c;f the 

Clean Water Act. IfDEQ · dlcr EQC: dcdde tlrei tlie SDP can be applied as it has been by 
11 

12 
DEQ in Srr:!:.rfl~1 :; cao~~ at ~~tL.;;t ·"'t:'.:~t:"l »_1 ,_:if·!h~ ?eti!icner~ h.""'.li:_:v;_- t~h~t !!:~~: ;·:.;;u..:.d ;.:~I,:j;·r bl' A to 

, •. , .. _ •... ' _ ___ ... 1 _ _ . ..!l .... _ -~-"'-~-- .,1.,__. r I. - ~ ·:it.• -u A -J ,.., .. A ~- ... ,.-A .-,.. :...,.:+: .. ,..,,. -"~"·"'"'""'A: • .,,..,.~, 13 t V'fl,~U,.UQ.¥¥ '.l.L'loli;iVU. ;:J l'.;4,U.W.lV~ll" ~V .... ULV.l.VW W."" ..._,!. .... ~11.1..:. ~· ;..t~·...-o • ""'' ....,,,. ........ ,....,,. .... .,...'""' .. &&Au-~..,. r·..-·--··J-•••o-

14 : uccordingl)'. As are~ult, Ptitioners request that EQC take action now to correct DEQ':. 

15 application of the SiJP in a~er that is contrary t-0 g•Ja1
$ be:ni:irl sdopting the SDP, ::lEQ's 

1611 cw;:i :SJT:O gt iddino,; r,,;1,;\ c·~f nr.'01i sanse. 

17 I Dated this ;.11tt' :i)ay of Sept+mber, 2000. 

18 I 
19 

20 

21 

22 

23 

24 

25 

I 
I 
I 

/ /' 
<~· = ./s.,:.:V_,,"='~.........,.= 

BRENT@ER 
2021 S.E. 44t11 Avenue 
Portland, Oregon 97215 
(503) 238-1241 
OSB No. 99263 

THANE TIIlNSON 
1300 S.W. 5<h Suite 3500 
f>01tland, Oreg011 9720 I 
(503) 224-4100 
OSB No, 77374 
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regon 
John A. Kitzhaber, M.D., Governor 

Department of Environmental Quality 
Eastern Region 

Hermiston Office 
256 E Hurlburt 

Hermiston, OR 97838 

September 27, 2000 
Phone: (541) 567-8297 

FAX: (541) 567-4741 
TTY: (503) 229-6993 

Sent by Certified Mail# Z 263 117 650 

Lieutenant Colonel Thomas F. Woloszyn 
Commander 
Umatilla Chemical Depot 
Attn.: SCBUL-CO 
Hermiston, OR 9783 8 

Sent by Certified Mail # Z 263 11 7 652 

Mr. Stephen C. DePew 
UMCDF Site Project Manager 

Sent by Certified Mail# Z 263 117 651 

Mr. Gil White 
Project Manager 
Raytheon Demilitarization Company 
78068 Ordnance Road 
Hermiston, OR 9783 8 

Project Manager for Chemical Stockpile Disposal 
78072 Ordnance Road 
Hermiston, OR 9783 8 

Re: May 8, 2000 Chemical Agent Release at 
TOCDF ' 
UmatilkfChemical Agent Disposal Facility 
ORQ 000 009 431 
DEQ Item No. 00-1280 (52.09) 

Dear LTC Woloszyn, Mr. DePew, and Mr. White: 

On July 12 the Department of Environmental Quality (Department) sent a letter to Mr. James 
Bacon, Program Manager for Chemical Demilitarization (PMCD) regarding the chemical agent 
release that occurred May 8, 2000 at the Tooele Chemical Agent Disposal Facility (TOCDF). 
The Department received a reply from Mr. DePew dated August 31, 2000. We have addressed 
this letter to all three Permittees at UMCDF because the Department is requiring a response in 
accordance with Permit Condition I.M. of the UMCDF Hazardous Waste Permit. Mr. DePew' s 
letter did not indicate who was copied on his reply, so we have enclosed with this letter both the 
original July 12 letter from the Department and Mr. DePew's August 31 reply. 

As you may be aware, the Department has the responsibility and authority in the State of Oregon 
to enforce Oregon's environmental regulations and to exercise permitting oversight of the 
Umatilla Chemical Agent Disposal Facility (UMCDF). The Department's letter of July 12 was 
directed to Mr. Bacon because, in the Department's experience, it is the Army's Program 
Manager for Chemical Demilitarization (PMCD) that has the equivalent responsibility, 

DEQ-1 



LTC Woloszyn, Mr. DePew and Mr. White 
September 27, 2000 
DEQ Item No. 00-1280 (52.09) 
Page 3 

conditioned by the months of false alanns to no longer react appropriately, even when there were 
several clear indicators that the May 8 alarm was in fact real. 

The Department understands that many of the items identified in the matrix transmitted with our 
July letter, such as the development ofUMCDF's operating procedures, will be the direct 
responsibility ofUMCDF's Systems Contractor (Raytheon/Washington Demilitarization 
Company). We also understand that many of those procedures probably have not yet been 
developed. However, the Department still expects the Army to provide the information required 
on how the various TOCDF investigation reports' recommendations and corrective actions will 
be applied to UMCDF. 

In accordance with UMCDF Hazardous Waste Permit Condition I.M. (based on 40 CFR 
270.30(h) as adopted by Oregon) the Department requires the Army to submit this information 
no later than October 13, 2000. If you have any questions, you may contact me at 541-567-
8297, ext. 22. 

Enclosures 

Sincerely, 

4,., {:L/ 
/ 

Wayne C. Thomas 
Administrator 
Chemical De.militarization Program 

Letter to James Bacon from Wayne Thomas dated July 12, 2000 
(DEQ Item No. 00-0965) 

Letter to Wayne Thomas from Stephen DePew, dated August 31, 2000 
(DEQ Item No. 00-1211) 

Cf: Environmental Quality Commission Members 
Langdon Marsh, Director, Oregon DEQ 
Armand Minthorn, Confederated Tribes of the Umatilla Indian Reservation 
James Bacon, Program Manager for Chemical Demilitarization 
COL Christopher Lesniak, Project Manager for Chemical Stockpile Disposal 
Stephanie Hallock, Office of the Governor, State of Oregon 
Catherine Massimino, EPA Region I 0 
Martin Gray, Utah Division of Solid and Hazardous Waste 
Oregon Chemical Demilitarization Citizens Advisory Commission 
Umatilla County Commission 
Morrow County Court 



regon 
John A. Kitzhaber, M.D., Governor 

July 12, 2000 

.Mr. James Bacon 
Program Manager for Chemical Demilitarization (PMCD) 
ATIN: SF AE-CD-Z, Building E4585 
Comer of Hoadley and Parrish Roads, Edgewood Area 
Aberdeen Proving Ground, Maryland 21010-540 l 

Depa..--tment of Environmental Quality 
Ea.stem Region 

Hermiston Office 
256 E Hurlburt 

Hermiston, OR 97838 
Phone: (541) 567-8297 

FA,'(: (541) 567-4741 
TTY: (503) 229-6993 

Re: May 8, 2000 Chemical Agent Release at TOCDF 
DEQ Item No. 00-0965(52.09) 

Dear .MI. Bacon: 

The Oregon Department of Environmental Quality (Department) has reviewed four reports that 
have been produced to date in the aftermath of the GB nerve agent release from the co=on 
stack at the Tooele Chemical Agent Disposal Facility (TOCDF) on May 8-9, 2000. The 
Department has reviewed the recent reports by the Centers for Disease Control, the Utah DEQ, . 
EG&G Defense Materials, Inc., and the Army Safety C<;nter. Each of these individual reports 
highlights serious shortcomings in the ability of perso.llneJ at TOCDF to safely operate the 
incineration facility. Although the Department is confident that the Army and EG&G will 
respond to the concerns, conclusions, and reco=endations contained in each report (and that 
the Utah DEQ will review the responses for adequacy prior to allowing the re-start of the 
Deactivation Furnace System at TOCDF), we have reviewed these reports from the viewpo~tof 
what could be learned and applied to the Umatilla Chemical Agent Disposal Facility (UMCDF). 

The Department has identified several issues that could affect operations at UMCDF (and other 
baseline incineration sites): 

The apparent failure of the Programmatic Lessons Learned (PLL) program, and the 
statement in the report by EG&G that " ... there is no documented evidence that the 
lessons learned from either the Chemical Demilitarization Operations Manual or the 
Progrannnatic Lessons Learned have been implemented at TOCDF." 

The problems with excessive false alarms from the Automatic Continuous Agent 
Monitoring System (AC.ANIS). The excessive number of previous false alarms clearly 
affected the response of the TOCDF Control Room staff and the staff in the Emergency 
Operations Center during the events of May 8-9. There is also a concern with the 
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Anny's interpretation of analytical results from the Depot Area Agent Monitoring 
Systems (DAAl\1S) (see Attachment A of the CDC report). 

The apparent failure of the Anny's training program for TOCDF personnel. We noted 
that all of the operators (and the shift supervisor and manager) involved in the May 8 

. incident were "fully trained" in accordance with all requirements. Clearly, those 
requirements are inadequate, since no one in the Control Room that evening seemed to 
have a full nnderstanding of the interrelationships between the various systems, nor 
seemed to grasp the significance of the data coming from many individual operational 
parameters. 

The Department is very concerned tbat the integration of all operations at a demilitarization 
facility, to include standard operating procedures, kssons learned, and roles and responsibilities 
of supervisors and operators, is not fully developed. A facility of tbis complexity requires a 
responsible party to be able to grasp the "big picture" perspective to ensure that changes in one 
area are not detrimental to anotber and thereby affect the entire system. It is unclear who 
performs this function at Umatilla and we believe this is not a function tbe operations contractor 
should perform. 

The fundamental question the Army must answer is "who is responsible for the integration of all 
operations at UMCDF and what assurances do tbe citizens of Oregon have that the lessons 
learned from tbis event (and any previous events) will be applied to Umatilla?". Our confidence 
in the future operation of the Umatilla has been shaken basi;;d upon the :fi:ndings presented in the 
four investigation reports. 

Enclosed is a copy of a matrix of the recommendations and concerns (noted in the various 
reports) that the Department has prepared for a presentation to the Oregon E:nvironmental 
Quality Commission on July 14, 2000. The Department requires that PMCD submit a resp~~. , 
by September 11, 2000 identifying how each of the reco=endations/concerns listed in the 
matrix apply to Umatilla and the actions tbat will be taken to implement them. A timeline for the 
actions and who is responsible should also be provided. 

We expect and are confident that you will be able to address our concerns so that we may 
continue to move forward to the successful completion of the project and tbe nation's mission of 
eliminating the chemical weapons stockpile. 

Sincerely, .., ~/ 

~~(!£~ 
WliYne C. Thomas 
Administrator 
Chemical Demilitarization Program 
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Enclosure 

CF Environmental Quality Commission Members 
Langdon 1v1arsh, Director, Oregon DEQ 
Annand Minthom, Confederated Tribes of Umatilla Indian Reservation 
LTC Thomas F. Woloszyn, Co=ander, UMCD 
Stephen C. DePew, PMCSD, Umatilla 
Loren Sharp, Raytheon Demilitarization Company, Umatilla 
Stephanie Hallock, Office of the Governor, State of Oregon 
Catherine Massimino, EPA Region 10 
Martin Gray, Utah Division of Solid and Hazardous Waste 
Oregon Chemical Demilitarization Citizens Advisory Commission 
Umatilla County Commission · 
Morrow County Court 
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SUMMARY OF RECOMNIBNDATIONS/CONCERNS FROM INVESTIGATIVE REPORTS 
RELATED TO THE CHEMICAL AGENT RELEASE AT THE 

TOOELE CHEMICAL AGENT DISPOSAL FACILITY ON MAY 8-9, 2000 

(Prepared by Oregon Department ofEnvironmental Quality) 

USE OF "NON-NORMAL" PROCEDURES: 
Review the process for developing and implementing a "non-normal" procedure to 
assure that procedures contain the essential elements, to include a complete and 
accurate hazards analysis. Assure that procedures are not applied to operations beyond 
the original intent or the scope of the supporting hazard analysis. 

STANDARD OPERATING PROCEDURES (SOPS): 
The form/organization of SOPs used in the Control Room should be reassessed to 
assure critical information is presented.in a readily accessible timely manner. Reassess 
the process by which procedures are reviewed/approved, with specific attention to the 
sequence in which changes are approved/incorporated. Transfer information from the 
Operational Management Memorandum (OMM) program into tq~ appropriate, related 
SOPs and do not allow the use of the OMM program for procedural direction of 
operations. Review and revise all SOPs. 

x x 

x 

x 

x 

x 

x 

1 "Technical Investigation Report: Release of GB at the Tooele Chemical Agent Disposal Facility (TOCDF) on May 8-9, 2000," Centers for 
Disease Control, June 2000. 

2 "Investigation Report On The Agent Release From The Common Incinerator Stack On May 8 And 9, 2000 At The Tooele Chemical Agent 
Demilitarization Facility," Utah Department Of Environmental Quality, June 16, 2000. 

3 "EG&G Investigation into the Chemical Agent Discharge at the Tooele Chemical Agent Disposal Facility," EG&G Defense Materials, Inc., 
released June 22, 2000. 

' 

4 "Informal 15-6 Investigation of the Tooele Ch~\nical Agent Disposal Facility (TOCDF) Common Stack Releas.e 8-8 May 2000," Deputy Director 
of Army Safety, released July 5, 2000. · ' · \ 
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STANDARD OPERATING PROCEDURES (SOPS): 

Review the temporary change procedure to ensure it is responsive to operator's need. 
Common and routine temporary changes should be incorporated in to an operating 
procedure. Provide contingency procedures to assist shift management and operators 
in recovery of the plant from frequently experienced or probable plant upset conditions, 
to include the loss of key plant/system components and events. 

DOCUMENT CONTROL: 
All drawings required by the Control Room Operators should be "controlled" 
drawings. Improve the rigor and function of the Document Control System. 

TRAINING ISSUE (Need for simulator): 

Procure and install a DFS furnace and PAS system training simulator to ensure the on 
site capability to conduct comprehensive site specific DFS furnace and PAS systems 
training. Provide the necessary troubleshooting skills by training all furnace operators 
in the proper techniques for furnace recovery. 

TRAINING ISSUES: 

Improve the current training program to evaluate shift operators' level of knowledge of 
plant equipment, sy.stems and their interrelated function; formalize the structure of on
shift training; and periodically review the experience level of each, team and reassign 
staff if necessary to ensure each shift is equally qualified. Ensure all line managers are 
current in the training and qualification certifications. Provide training opportunities to 
operators besides on-the-job training. 

MANAGEMENT ISSUES: 

Review the Lessons Learned from this event with all shift operations personnel and 
line management and provide special training for all opera1ions personnel on new and 
revised procedures developed as a result of corrective action related to this event. 
Augment current management oversight programs by increasing the participation of 
responsible line and functional managers for operation of the Chemical Agent Disposal 
Facility. Include unannounced monitoring visits to the plant and control room. 

".~ 
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MECHANICAL/DESIGN ISSUE (chute cleaning): 
The procedure for clearing jams in the chutes regularly causes difficulties for 
incinerator operators. Prepare a comprehensive and detailed Standard Operating 
Procedure for ECR Feed Chute Cleanout and gate malfunction and jam correction, to 
include procedures for restoration of the ECR, DFS and PAS. systems to nonnal 
operating conditions. 

MECHANICAL/DESIGN ISSUE (chute jamming): 
Modify the DFS furnace feed chute to eliminate the need to clean out the chute 
manually. 

MECHANICAL/DESIGN ISSUE (flow measurement): 

Identify and install a more robust method of ensuring that the DFS flue gas rate is 
measured for minimum draft, or alternatively, acquire a redundant means of measuring 
flow. 

MECHANICAL/DESIGN ISSUE (Burner management): 

Evaluate the Burner Management System design, to allow a relight of the furnace if 
temperature and flow are in accordance with National Fire Prote9tion Association 
Standards. Modify the response of the control system so that an operator action is 
required in order to configure the DFS to initiate system purge. (EG&G also 

· recommends eliminating the Plant Shift Manager's authority to make temporary 
changes that compromise plant protective features.) 

MECHANICAL/DESIGN ISSUES (Operator display): 

Provide a method for the control Room Operator to be able to monitor the furnace and 
its associated pollution abatement system as a single system so that flow and pressure 
excursions can be more readily identified and corrected. Provide a lighted and 
interactive furnace system schematic on a large display that shows major components 
and control status. Provid~ the Operator a display of the flow, but also of the 
individual input parameters to the flow indicator (i.e., temperature/pressure). 

'1··. 
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MECHANICAL/DESIGN ISSUE {Afterburner isolation): 
Incorporate the existing Engineering Change Proposal to install an isolation system that 
would allow the Afterburner to be remotely isolate from the kiln during upset 
conditions (This has already been incorporated at Umatilla, Pine Bluff, and Anniston 
facilities.) 

MECHANICAL!DESIGN ISSUE (Scrubber tower operation): c 

Modify the Scrnbber Tower Clean Liquor recirculation system to make sure sump 
levels can be maintained without excessive operator intervention. Ensure, by 
procedure, that clean liquor and quench brine flow is established whenever the ID fan 
or emergency ID fan is running. This was addressed in a Programmatic Lessons 
Learned (PLL) issue paper (96-662), which identified the issue of ensuring that the 
clean liquor pump was operating when the ID fan is operating. 

PROGRAMMATIC LESSONS LEARNED PROGRAM: 
Track correction progress on corrective action determined as a result of event 
investigations by using the Deficiency Reporting (DR) racking system. Have existing 
PLL staff review the PLL and CDOM and provide input to the DR system to track 
review and/or implementation of applicable finding. 

AGENT MONITORING (Eliminate excessive false alarms) '1' 

Conduct a study, locate, or develop and provide a chemical munitions agent sensing 
and alarm system that will experience significantly fewer false positives and be just as 
sensitive to detecting agent concentrations. 

AGENT MONITORING (Eliminate effects of moisture) 
The dilution tube in the common stack and duct ACAMS/DAAMS sample probes 
should be positioned a uniform distance from the distal end of the sample probe. The 
entire length of Stack/PAS duct sampling probes should be tested at least weekly to 
verify agent transfer capability. Modify the A CAMS alarm and sensing system so that 
caustic moisture carry over does not impair or delay its proper and timely function . 
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AGENT MONITORING (Analysis ofDAAMS tubes) 

The DAAMS tubes monitoring the perimeter were not pulled and analyzed 
immediately upon confirmation by the DA.AMS tubes in the furnace duct and the stack 
that there had been a release. Procedures should be established to assure that B tubes 
from DAAMS perimeter monitoring stations are retained for later analysis ifthe results 
of the "A" tu he indicate a peak within the agent gate, but at Jess than the instrument's 
Limit of Quantification (LOQ). 

AGENT MONlTORING (Implementation of Contingency Plans) 
All stack and duct ACAMS alarms should be considered valid until proven otherwise. 
The decision making process associated with the Contingency Procedure for Agent 
Detected in the Stack needs to be evaluated to ensure that the correct procedures are 
implemented during an agent release. The Deseret Chemical Depot Emergency 
Operations Center failed to notify off-post communities until four hours after the first 
release. 
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DEPARTMENT OF THE ARMY 

0 fil ,_ 1 "Y ·; >! 

STATE OF OREGON ~ 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

PROGRAM MANAGER FOR CHEMICAL DEMILITARIZATION 
ABERDEEN PROVING GROUND, MARYLAND 21010-4005 

31 August 2000 

HER~J1!STON OFFICE 
Project Manager 
For Chemical Stockpile Disposal PMU00-0760 

SUBJECT: CHEMICAL EVENT OCCURRING AT TOOELE CHEMICAL AGENT 
DISPOSAL FAClLITY 

Mr. Wayne C. Thomas 
Program Administrator 
Oregon Department of Environmental Quality 
256 E. Hurlburt Avenue, Suite 105 
Hermiston, Oregon 97838 

Dear Mr. Thomas: 

Mr. James Bacon and Colonel Christopher Lesniak have asked me to respond to a 
letter dated July 12, 2000, 'which Mr. Bacon received from you relative to your office's 
concerns based upon the chemical event that occurred at the Tooele Chemical Agent 
Disposal Facility (TOCDF). First and foremost, let i:p_e reiterate that the Army remains 
totally committed to ensuring maximum protection fo'the public, our workers, and the 
environment throughout the mission of eliminating the United States chemical weapons 
stockpile. Our relationships with local and state governments and agencies are a 
cornerstone of this commitment. The fact that this incident has caused some of your staff 
to reflect upon their faith and confidence in the Anny is of paramount concern to me. 

As you may be aware, the Chemical Demilitarization Program.has been in place for 
over 20 years and has positioned the United States as the world leader in chemical 
weapons destruction. As we move forward, we engage in a constant assessment of our 
approach and continually seek out the best practices for accomplishing our mission. 
Safety to the public, our workers, and the environment remain the top priority within our 
program. We do this within the timeframe set forth by the Chemical Weapons 
Convention, an international treaty our nation signed to help rid the world of the threat of 
chemical weapons. Together, with the many stakeholders, regulatory agencies, and 
oversight bodies, we are making significant progress in executing our mandate. 

Printed on @ Recycled Paper 
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Despite our best efforts to execute our mission consistent with our fundamental 
commitment to safety and environmental protection, an event occurred at our chemical 
weapons disposal facility in Tooele, Utah. Due to an extraordinary sequence of events 
and circumstances, a small amount of GB agent--commonly referred to as Sarin-was 
released from the facility's Common Stack the night of May 8, 2000. In short, human 
error and equipment malfunction caused an upset in the Deactivation Furnace System 
(DFS), which in turn, created conditions that allowed agent vapors to be drawn into the 
furnace from the Explosion Containment Room. These vapors ultimately were released 
from the Common Stack, triggering two sets of alarms in close succession that night. 

We view the incident that occurred at our Tooele facility as an anomaly, one that 
emerged from the unusual combination of challenges faced by the operations team on 
duty that evening. All independent investigations from oversight agencies have shown 
that even at the time of the highest agent reading during the entire event, the agent could 
not have migrated more than 8 to 10 feet from the common stack. The amount of GB 
released to the environment was calculated at 22.5 milligrams plus or minus 4 
milligrams. According to the independent investigations, none of the agent reached the 
Depot perimeter. As confirmed by the Centers for Disease Control and Prevention, this 
amount posed no health risk and hazard to the plant workers, the environment, or to the 
general public. _ · 

The chemical demilitarization process, regardless of technology, is built on an 
approach of creating defense in depth - an approach which begins with rigorous risk and 
hazards assessment, design, testing, operation, and re-assessment based upon testing and 
operational lessons-learned. The baseline facilities have an additional advantage in that 
results from both the Johnston Atoll Chemical Agent Disposal System (JACADS), the 
Army's prototype system, and from the TOCDFare assessed and used to modify or 
refine operating systems or practices at future sites like the Umatilla Chemical Agent 
Disposal Facility (UMCDF). 

This accident resulted in the penetration of some of the defenses built to reduce the 
likelihood of agent release from or through the DFS. Therefore, it is incumbent on all 
stakeholders in the program to calmly assess the facts and factors that led to or which 
contributed to this event, and to assess how best to bolster the "defense in depth" 
wherever necessary based upon a thorough understanding of the contributing issues and 
events. This process is underway. From a UMCDF perspective, it should be noted that 
an additional layer of defense-the Pollution Abatement System Filtration System, was 
added to the UMCDF design to provide added protection against events such as the one 
that occurred in TOCDF. That system, along with an isolation valve for the DFS for use 
in restarting the system when the afterburner temperature is insufficient to ensure 
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complete agent destruction, should further reduce the likelihood of a similar event at the 
UMCDF. However, please do not read of these improvements and think that the Army is 
complacent; we are committed to understanding how this event occurred, identifying both 
programmatic/systemic improvements and operating contractor performance deficiencies, 
and taking the appropriate actions. Your letter asked a fundamental question: "Who is 
responsible for the integration of all operations at UMCDF and what assurances do the 
citizens of Oregon have that the lessons learned from this event (and any previous events) 
will be applied to Umatilla." Let me address this question directly: 

As the Executive Agency responsible for the disposal of the chemical weapons· 
stockpile, the Army is ultimately responsible for the safe and environmentally responsible 
disposal of the chemical weapons stockpile. 

In executing its mandate, the Army has hired Systems Contractors (SC)-companies 
that are responsible for ensuring that the facility is properly constructed, tested, operated, 
and closed consistent with the requirements for the facility. These requirements are 
codified in both the baseline design documentation and also in the environmental permits 
that govern the operation. 

From an "on the ground" perspective, it is the SC who is responsible for the 
integration of all operations at the UMCDF. The Army is responsible for ensuring that 
the SC carries out its responsibilities and obligations. In the case of Umatilla, the SC is 
Raytheon Demilitarization Company (RDC), the same company that operates JACADS. 
RDC is also building and will operate two other baseline facilities besides the UMCDF, 
the Anniston Chemical Agent Disposal Facility (ANCDF), and the Pine Bluff Chemical 
Agent Disposal Facility (PBCDF). 

To assist the SC, and to ensure adequate oversight is provided, the Army has also 
contracted with Science Applications International Corporation (SAIC), to perform a 
variety of functions, to include managing the Programmatic Lessons-Learned (PLL) 
Program. The PLL Program is actually a vast information-sharing network of 
workshops, newsletters, conference calls, and engineering change proposals. Information 
from chemical events such as this one is shared with all sites, along with recommended 
corrective actions. Each site must then respond, in writing, detailing how it has used this 
informatiorrto modify equipment, operating practices, or other systems. This information 
is assessed by Colonel Christopher Lesniak' s organization in Edgewood, Maryland; to 
ensure acceptability. This entire process is documented in a comprehensive PLL 
database, which is made available to all SCs, to all portions of the Army demilitarization 
community, and to the regulatory community upon request. 
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Your letter also states, "A facility of this complexity requires a responsible party to 
be able to grasp the "big picture" perspective to ensure that changes in one area are not 
detrimental to another and thereby affect the entire system." We agree entirely with this 
statement. However, you go on to say, "the integration of all operations .... is not fully 
developed" and "It is unclear who performs this function at Umatilla and we believe this 
is not a function the operations contractor should perform." We must respectfully, but 
forcefully, disagree with your assertion on this point. The SC - whose operators and 
plant managers are making minute-by-minute decisions, whose engineers live with the 
process, assess performance on a regular basis, and propose changes for optimization, 
whose mechanics enter extremely hostile environments to repair equipment or to 
implement modifications - the SC is able - and is required- to grasp the "big picture" 
before they should be entrusted with the disposal of chemical agents. 

A thorough oversight program is in place to create a "defense in depth" at the 
management level. It assists the SC when necessary, and to intervene when essential to 
ensure that the fundamental precepts of the program; protecting the safety of our workers, 
the environment, and the general public-are not compromised. 

The issues highlighted in your letter, along with-tile recommendations from the 
various groups that reviewed the TOCDF incident, are all under assessment to determine 
what actions are appropriate. The need for analysis can best be demonstrated by looking 
at the issues centering on monitoring system performance. The Automatic Continuous 
Air Monitoring Syst{'>m performance reported by the SC at the TOCDF is very different 
from that being experienced at the JACADS site. Why is that? Is it due to differing 
ambient conditions? Is it due to other technical causes - such as furnace tuning? A 
similar analysis is underway for all of the areas, including personnel training, where 
recommendations have been provided. We will continue to provide all assessment 
information as it is completed, which meets your request to provide the most current 
information to the Oregon Department of Environmental Quality in accordance with your 
letter. Ensuring that we do what is best for the UMCDF, consistent with its current 
schedule, is more important than meeting an arbitrary response date. I am hopeful that, 
should more time be needed for developing an integrated reply, we will have your 
support. 

With the safety of our workers, the public and the environment as the paramount 
concern of this program, I want to emphasize that we have been taking, and will continue 
to take, corrective actions to resolve these issues so that the disposal of these deadly 
weapons can continue. We must remember that, as unfortunate as this event was, the 
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greater safety threat is-and has always been-the continued storage of these chemical 
weapons. 

Your faith and confidence in support of the UMCDF and its mission are valued 
and vital to our success. I am available to personally discuss this with you and other 
officials if you so desire. 

Finally, I would be remiss if I did not point out that your letter may have been 
better directed to myself, the Site Project Manager for the Umatilla Chemical Agent 
Disposal Facility. Colonel Christopher Lesniak has given me responsibility for the 
execution of the UMCDF project. In addition, some discussions at the staff level 
between you and myself may have been helpful to your staff and yourself in better 
understanding the TOCDF incident and where the project is moving in response to it. I 
would strongly encourage coordination at our level, and following the chain of command 
to ensure that your staff receives accurate and timely information, particularly on 
emergent issues such as this. If my staff is not able to provide information sufficient to 
satisfy your staff's concern, please feel free to contact me directly at (541) 564-7051. 

Sincerely, 

,J~e. JJ£few 
Stephen C. DePew 
UMCDF Site Project Manager 



Environmental Quality Commission 
~ Rule Adoption Item 
0 Action Item 
0 Information Item 

Title: 

Public Participation Procedures for Permit Decisions 

Summary: 

-Agenda Item _t: __ _ 
September 29, 2000 Meetin 

This rnlemaking proposal would create a system of categories for solid waste and water quality 
permits that provide for increased public participation depending on the permitting action. These 
categories provide for earlier and increased public involvement in permit actions with great 
environmental or public health concern, and a streamlined process of public involvement for 
permit actions over which the Department has little discretion and that have little environmental or 
public health concern. The Department will propose a similar system of categories for air quality 
permits as part of a broader revision to air quality permitting procedures expected in late 2000 or 
early 2001. 

Department Recommendation: 

The Department recommends that the Commission adopt the mies and rnle amendments regarding 
public participation procedures for permit decisions as presented in Attachment A of the 
Department's staff report. 

L 

Division Administrator 

I 

Accommodations for disabilities are available upon request by contacting the Public Affairs Office at 
(503)229-531 ?(voice )/(503)229-6993(TDD). 



State of Oregon 
Department of Environmental Quality Memorandum 

Date: 

To: 

From: 

Subject: 

Background 

September 12, 2000 

Environmental Quality Commission 

Langdon Marsh 

Agenda Item F, Public Participation Procedures for Permit Decisions, EQC 
Meeting: September 29, 2000 

On July 13, 2000, the Director authorized the Director's Department to proceed to a rulemaking 
hearing on proposed rules that would place into the solid waste and water quality rules a system 
of categories that provide for increased public participation depending on the permitting action. 

Pursuant to the authorization, hearing notice was published in the Secretary of State's Bulletin on 
August 1, 2000. The Hearing Notice and informational materials were mailed to the mailing list 
of those persons who have asked to be notified of rulemaking actions, and to a mailing list of 
persons known by the Department to be potentially affected by or interested in the proposed 
rulemaking action on July 13, 2000. 

A Public Hearing was held August 16, 2000 with Susan Greco serving as Presiding Officer. 
Written comment was received through August 18, 2000. The Presiding Officer's Report 
(Attachment C) summarizes that no oral comments were presented at the hearing. Attachment D 
lists all the written comments received. (A copy of the comments is available upon request.) 

Department staff have evaluated the comments received (Attachment D). Based upon that 
evaluation, modifications to the initial rulemaking proposal are being recommended by the 
Department. These modifications are summarized below and detailed in Attachment E. 

The following sections summarize the issue that this proposed rulemaking action is intended to 
address, the authority to address the issue, the process for development of the rulemaking 
proposal including alternatives considered, a summary of the rulemaking proposal presented for 
public hearing, a summary of the significant public comments and the changes proposed in 
response to those comments, a summary of how the rule will work and how it is proposed to be 
implemented, and a recommendation for Commission action. 

Accommodations for disabilities are available upon request by contacting the Public Affairs Office at (503) 229-
5317 (voice)/(503) 229-6993 (1DD). 
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Issue this Proposed Rulemaking Action is Intended to Address 

In 1998, an internal work group composed of regional and program staff, public affairs and the 
Director's office was created to address some concerns regarding the Department's process of public 
participation in permitting decisions. Of particular concern to the group was how to involve people 
earlier in the permit development process for those permits that are of great environmental or public 
health concern. On the other hand, there are certain situations where a streamlined process is 
appropriate including renewals with no change or administrative changes. The workgroup felt that 
people not only want to review the permit record but also they want to have a real opportunity for 
input into the decision. The workgroup wanted to develop a process that would allow enough time for 
the detailed review and comment preparation that is necessary for significant permitting decisions. 

The work group developed a system of categories that would provide increased public participation 
depending on the anticipated level of public concern, potential environmental harm and legal 
requirements regarding the permit action. The lowest category will include those permit actions over 
which the Department has no discretion and which have no environmental impact. The highest 
category includes new major sources or major modifications to those sources. Additionally, the 
Department retained the discretion to 'bump' a source to a higher category based on anticipated public 
interest in the source, the compliance and enforcement history of the facility or owner, or the potential 
for significant environmental or public harm due to the location or type of facility. The proposed 
process is designed to involve the public earlier and more extensively for certain permit actions 
while providing a more abbreviated process for others. The Department is hoping that it will 
result in more meaningful comments earlier in the process when both the Department and other 
agencies are able to address those issues. 

The highest category (Category IV) requires public participation earlier in the process on "major" 
permitting decisions by requiring the Department to hold a community involvement session in the 
community surrounding the site of the facility. This "open house" is in addition to the public 
hearing that occurs after a draft permit has been developed. This earlier public process will help 
ensure communication between the community, the applicant and the Department that is critical to 
defining issues, identifying options and fostering a sense of cooperation between each of these parties. 

At this time, the Department is proposing to adopt rules that will categorize water quality and solid 
waste permit actions. These proposed rules also incorporate process requirements that used to be 
housed in Division 14. The air quality program will be doing the same as they redefine their 
permitting programs in late 2000 or early 2001. 

These rule changes will lead to more of the public's, the permittee's and staff's time being spent on 
significant permit decisions with less time spent on de minimus permit decisions. The lack of 
early public participation in the Department's current process often leads to the comment period 
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begin extended to accommodate the public's concerns. Additionally the increase in clear, concise 
information in the Department's public notices will lead to more effective public comments. 

Relationship to Federal and Adjacent State Rules 

The federal Clean Water Act contains public participation requirements which are applicable to 
NPDES permits. The category process was designed to ensure that the NPDES program would still 
comply with the federal requirements. There are no federal requirements applicable to the solid waste 
program. 

Authority to Address the Issue 

The Commission has the authority to address this issue under ORS 459.045, 468.020, 468B.048, 
468A.025. 

Process for Development of the Rulemaking Proposal (including Advisory Committee and 
alternatives considered) 

An advisory committee met four times in 1998 and 1999 to work on the category process. 
Attachment F contains a list of the advisory committee members. Additionally in August 1998, 
the Department sent a memorandum to interested persons asking for comments on the proposed 
process. 

Summary of Rulemaking Prnposal Presented for Public Hearing and Discussion of 
Significant Issues Involved. 

The rulemaking will place into the solid waste and water quality rules a system of categories that 
provide for increased public participation depending on the permitting action. The categories are 
based on the anticipated level of public concern, potential environmental or public health impact, 
and legal requirements. This rulemaking also makes various housekeeping changes and 
incorporates the permit process requirements from Division 14 into the program's rules. 

Category 1 contains those permit actions over which the Department has no discretion and that 
have de minimis environmental impact. This includes such things as administrative changes 
include name change or transfer, registration under a general permit and short term permits. The 
Department does not provide public notice of these actions under its current rules. 

Category II contains those permit actions over which the Department has minimal discretion and 
that have minimal potential environmental impact. It generally contains renewals without 
changes and minor modifications. The Department will send the public notice to the pertinent 
mailing lists. A comment period of at least 30 days will be provided with no public hearing. 
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Category III - contains those permit actions that require significant discretion on the part of the 
Department or involve the potential for significant harm to either the environment or public 
health. This category is similar to what the Department provides under its current rules and 
includes minor modifications of an NPDES permit, issuance of general permits, and issuance of 
new composting facility permits. The Department will send the public notice to the pertinent 
mailing lists. A minimum comment period of35 days will be provided. A hearing will be 
scheduled if a group of 10 or more people request one within 14 days or the Department 
determines that a hearing is necessary. The Department will provide 30 days notice of the 
hearing. 

Category IV is for new major facilities or a renewal with a new or major increase in a discharge. 
This includes new or major modification NPDES permit, a new solid waste landfill or incinerator. 
Problem sources that fit within category III can be 'bumped' up to category IV. This category 
provides the most extensive public involvement starting after the completion of a permit 
application. The Department will send notice of the permit application to the Department's 
mailing lists for permits, adjacent property owners, if possible, and local media. Included in this 
notice will be information relating to a community involvement session where interested persons 
can learn about the proposed facility and who to contact at the involved agencies to obtain more 
information. The Department will also establish an information repository in a location close to 
the facility. 

Following this meeting, the draft permit will be developed in consultation with the applicant and 
staff incorporating concerns that were developed through the initial public process. Public notice 
will be developed once a draft permit is completed and mailed by the Department to the mailing 
list and adjacent property owners, if possible, and a hearing will be scheduled during the public 
comment period. The Department will provide a minimum 30 day notice of the hearing and 40 
day comment period. 

Summary of Significant Public Comment and Changes Proposed in Response 

A listing of all public comments received and the Department's evaluation of those comments is 
attached to this report as Attachment D. The Department received comments from Oregon 
Refuse and Recycling Association and Waste Management, Inc. The majority of comments were 
semantic in nature. Oregon Refuse and Recycling Association commented that they did not 
receive the public notice in a timely manner. They requested that the comment period be 
extended. The Department did send a copy of the public notice to ORRA on July 13, 2000, over 
one month before the close of the comment period. The Department did not extend the comment 
period. 
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Based on a comment by staff, the Department has added rule language that will apply the 
category process to all permit applications received before the effective date of these rule changes 
as best as is practicable. For category 4 permit actions, it may not be possible to conduct the 
informal session before the drafting of the permit if the permit has already been drafted. 

Summary of How the Proposed Rule Will Work and How it Will be Implemented 

The advisory committee, in addition to discussing the categories, also spent significant time 
discussing how the Department could improve its public notices to better inform the public. 
Particularly they wished to see improvement in the information contained in the public notices on 
what the Department has the authority to address, what is beyond the scope of the permit and 
what the effects of the permit action would be on the public health and the environment. The 
environmental or health impacts of the source need to be related to the public in a way that is 
understandable. The Department is currently working on revising the Public Notice and 
Involvement Guide to reflect the changes in the public process. Included in the Guide will be a 
number of elements that should be included in public notices when the Department has that 
information available. Templates for creating public notices have been developed. Training to 
staff on using the category process and the new templates has already begun. The Department 
has also created a pamphlet on how to provide effective public comments. 

Recommendation for Commission Action 

It is recommended that the Commission adopt the rules/rule amendments regarding Public 
Participation Procedures for Permit Decisions as presented in Attachment A of the Department 
Staff Report. 

Attachments 
A 
B. 

C. 
D. 
E. 

F. 

Rule Amendments Proposed for Adoption 
Supporting Procedural Documentation: 
1. Legal Notice of Hearing 
2. Fiscal and Economic Impact Statement 
3. Land Use Evaluation Statement 
4. Questions to be Answered to Reveal Potential Justification for Differing 

from Federal Requirements 
5. Cover Memorandum from Public Notice 
Presiding Officer's Report on Public Hearing 
Department's Evaluation of Public Comment 
Detailed Changes to Original Rulemaking Proposal made in Response to Public 
Comment 
Advisory Committee Membership 
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Reference Documents (available upon request) 
Written Comments Received (listed in Attachment D) 

Report Prepared By: Susan Greco 
Phone: (503) 229-5213 
Date Prepared: September 12, 2000 



DIVISION 14 

PROCEDURES FOR ISSUANCE, DENIAL, 
MODIFICATION, AND REVOCATION OF AIR CONTAMINANT D!SCHARGl.C 

PERMITS; GREEN PERMITS 

[ED. NOTE: These rules are included in the State of Oregon Clean Air Act 
Implementation Plan as adopted by the Environmental Quality Commission under 
OAR 340-020-0047.] 

340-014-0005 
Purpose 

T-Jre .. puffJOSe·B-f.OiiJ( 340-014-0005 through 340-0 l 4-0050-thls·D-hhk)fr·is··10 
prescribe~ uniform procedures for obtaining air contaminant discharge permits from the 
Department of Environmental Quality as prescribed by1.m.t~Llf\l}UQ Qjyj_~Q.\1 .. 2.L\? .. Q.[Jb.i.$. 
ChapterOR.S··'iS9,2£'fi·;-463A04S·m1d·46&B-.. 000. The procedures apply to issuinr;, 
\lt'.nying.,m.9.dif)'.l!ig.nrnti:.;\IQl~i.PE.~lddU?!;Imi.t.e 

Stat. Auth.: ORS 159 0'15, ORS 468.020, ORS 468A.025 & ORS '1688.013 
Stats. Implemented: ORS.-459-.-20S;·ORS 468A.040·&··0RS-488R·050 
Hist.: DEQ 42, f 4-5-72, ef 4-15-72; DEQ 4-1993, f & cert. ef 3-10-93 

J.40-0-14-000',I 

!':xeeptiens 
Tlrn··prn<Jtidure&·prewdbed-1nthi·s·Div-isiB-n·<l0·110t··apply··te-the-is£mHletl;··<leniaJ; 

H·Hxlifie.a,t-ieH··a-nd·1•eWJBati~'rH1f-tl·lt'·'fo·lh:iw·iflg·p«wmi-l-s'··N&tfeHal···P·0l·h..1-ttmt·Di·selt1XFgo 

"'FT'l''l'''l'l ?:yst0 n 1 ~H'DE'") " 0 'Ti'ts i 0 ST'd pu~s"a"t 'e ' 110 federal '"a'w 0 """t'o" ,___, " " ·~ .._,ct '- ._ v 1 \ v_ 1-''-'' l l. ..:> 1.- ,_, 1, 1.-1 ll {. ._, •vh ~ J • Oil.._, t tl 

C0mrn+··A0t-·Amemlments-·0f·l912··and·Het-s··&mendatory·theniof.0r-·sH-fl-f'llenxental-thernt0; 
r..s prescribed by ()l\R Chapter 3 ··to) Division 1~ ~ P.._..;::;ouree Conservaticn and ll .. ec:o\.'Cty 
"oJ 1 RCP ") V'"m;t" & 0 '~"C""ri\v·d l"' rJ A !l (''"T"Or 3'10 Pi"'·"iWl I 06· O·i S'tc Serna= , ,._,,~ \'. ,,.._/[ ...... ' ' k' ._,j f-1 •dC , ..... ...,. '] 'C.'" , -HU- .. .f; •v) ,,, j/IJ j ' t ' ' -' -~· ~o'-' 

-~}i-SjJt:J'~ra,1--P-efffti+~r--as--tJf-eS-t.:+·-ibt.:H:i-·b~1'-0:1\-P~-~-l1-a:t3ter--J4G;---Di\•-l-s-ltJ-n--7--l-;--a-n-d_.-the--l:.JHcieFgfB-1:1+}d 
Stnra;e ~rank_ (l~ST) pcrrni-~·c as pre~;~ribcd by 01AJ? ... c:h.apter 3 40, Dj·;.isio.a 150; and 
fo[krn.J--epornt-ing··p(;mnit&·is-sw:>tt·pursmmHe-the·Femirnl-Clean·Ai·r-Ae+·Amendments-·of 
·1·990··frS··pFCS01'tbod·by-·O·AR-·Cl·l(tj;}ter-·}40;·.0tvtstf)fr·28,· 

Stat .",uth : OR8 ·i5'l.0'15, ORS '168.020, ORS qsg/\.025 & ORS '1688.018 
Stats,.·Imple,mented;--ORS-45-9·,20S,-·OR&-4B-8/1c,.fWO-,& ... OR8·48SR050 
H''". f)J;<;Q ''ffW"j3' f E· ef' 6 '11 T· n:gQ ~g !-' 9 ') 1 +• ,f' 1() 1" Tl· !YGO n ~,..._.,,. _,_,-ui/,.<i,..._,_. ,;.,,..1.~', = ~ ___,, ~-·. ,.,1:, '-'-'-· _._ ,_J ,~~ v..__.-.,,:.:: 

19gg ,. 9, nnd e" 8 17 8'" ggQ •I I OOJ £ ~·, W"" e" J I 0 9)- ggQ p 1991 f' !itr J OJ:,{..\,, VI'.;.'! t,i, J /<J,,~ I / ,> _O ,, 0\;:, ~\.JJ 1.-,>. I • •, z:; i ~! 0 1, ~c 

00Ft;··ef··9-24-9-J;·.Q.EQ··27-V,+94;·f· .. t·t·-l5-94·;·Bel+··Of·4 .. <J .... 9§. 

340-014-0010 
Definitions 

As used in this Division: 
(1) "Department" means Department of Environmental Quality. DepartmetJt .. aefr&rm 

+all b" 1°H"'" by +1' 0 D're"'qr a" ao+» .. ~d h-""'n} ..... , . ...., { "-'-'-H <-.H"" _, I '-'C'- ._, ..... ~.u.:n•· VJ_,.,,_ ·._ 

(2) "Commission" means Environmental Quality Commission. 
(3) "Director" means Director of the Department of Environmental Quality or the 

Director's authorized deputies or ct1lcorsg<;.~L>!:Hf:~. 
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( 4) "Permit" means a written QQ."'1!Jl~.n.tperrnit issued by the Department, bearing the 
signature of the Director, which by its conditions may authorize the permittee to 
construct, install, modify or operate specified facilities, conduct specified activities or 
emit, discharge or dispose of wastes in accordance with specified limitations. 

Stat. Auth.: ORS 459.045, ORS 468.020, ORS 468A.025 & ORS 468B.048 
Stats. Implemented: ORS 459.205, ORS 468A.040 & ORS 468B.050 
Hist.: DEQ 42, f. 4-5-72, ef. 4-15-72; DEQ 13-1988, f. & cert. ef. 6-17-88; DEQ 4-
1993, f. & cert. ef. 3-10-93 

340-0JA-0022 (Rem1mbered am! amemied from 340-011-0007) 
Public Notice and Informational Hearings 

(1) If the Department proposes to issue, modify or renew a permit under OAR 340-
254-0070 or OAR 340-216-0020. a public notice containing information regarding the 
PIQJ2Q§_\'_cL2i;;i:m_i_twiJl_hQ.J,Il'll.1\LE'.Q_l:,iyJh.E'.cR.E'.P1\r11l1sei-1L .. J:hi_e . .!!9li_1<Q wiJLb~.J~?IWJJJ:QQQJQ 
the applicant and. at the discretion of the Department, other interested persons for 
(;QJnmrnL. i;::_,1_~JLpL,!Ql.i_c;_ rn;1ti_(:~y1iJLntilJI\inimum,Jq.i:.:th.'lLP.\'.JJ'l:1iJ,_ ,,Q_r:tt_fil1.r 

{\1),/\l_l_N.Ql]_<;:Q§ _ 
(4) Name of anolicant; 
tBJ.J_ypg_9ml_ cl!Jrnt.iQH __ Qf_pgnnit; 
f Cl Tvoe of facility and kind of product if appropriate; 
(D) Desc1iptio11 of substances stored, disposed of or discharged under the conditions 

Qfll1_fi.J!.S'X.mit 
(E) An indication of the location of plans, specifications, or other documents used in 

JlX.\'D.<;ring __ th<;;_pj;nnit 
{fl _A_\!Y .. c?P.©.<,;i_i!L£QngiJi9_11_§__i_1)_m_Q_esi.s:l_iJ.Lt.b.© .. PS'!_m_it. 
(b) New Permits Only: 
V'.\Jl\JisLQf.Qth~rJJ_~p_<\11rn.e.nL12ermits.re!:tuir.ing __ p1J,Ql_js;Jwti_c;_e_ i._1mki:.th.is rnk, whi£h 

are expected to be required: 
(B) Basis of the need for a pennit 
f,i:;}.R_e1_1_ew.<L.Ll:'e1:m.iL? __ ~yi1.bJJ_1.;cu2n.se!i .. Risl2hm:gQs __ QDl.:v..;_ 
(A) Basis of the need for permit modification; 

i.E.\lD.ote __ qfpr~YiQlJ~Jl_enni.t 
_(_(;_)__fQl:!:D.ilL\:Q_mpJi!l_n,g __ ;md .. enfo.cr,\!_lJJQ!_lt __ hi~.19JyJl)Z:£l.n!iiJ1.g__itQm.s.JJ.!lQQL;ip_pg_nJJ. __ \-J_D.deI 

most recent permit. 
{;2 __ LI.he 1wti_.;ewiJLi!ls.Q _fQJlt'!_in __ <\ __ !ies.;I)pti9n9fm1J;iJ.i.g vm1i0iPiltiQ!L\lP.R.Q£t.m1i1ie~, 
(3) The Depaiiment shall consider all timelv received comments ai1cl any other 

infrirmation obtained which may be pciiinent to the permit application. 
St.~t,A\l.th, __ Q_RS:'!§~,Q::CQ 
Stats. Implemented ORS 468.065 & ORS 468.070 

3 HJ 9! 4 90:35 

!!l:mkmentatisn Dati; 
Ih02;;_@ __ rn!~,;; __ b.Q?Qtu9.Qff!39.ri·,:g__!\pri) __ J,J_QQ_(i_,Il111LUh.©>?J\t_)Qg __ ~QG_Q_I_\),\? __ 9_tlQ_Qt\:,:<;1, 

e)d.-st~ll'2"-rn!es--rnmain--in--effee+.---Nn1hing--in-+llis--seecti0n--i-s--intended--t0-pfll'vCH1'-the 

DepuFtl-1iefrt--fiot1m--t-akttt'1--a-Hy-aet-ie-n-Heeess-ary--te--1i-re17a-re--foF--impteme-n-t+1-1g-+lte,-tiew--n1+e, 
;>H1t __ '.\!J\h,; __ QR_S __ 'j_~_2,_Q_'L~,_QJ:'-~!J§~,Q::CQ,,.ORSJ_f._1lt-',_Q_;;_;;_&; __ QRS'.19HLQIQ 
Stat-s,--Implemen<ed'--0RS--459-.-2G-5-,-0RS-468-AAl4Q--&--ORS-468B-.fl5G 
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340-045-0010 
Definitions 

DIVISION 45 

REGULATIONS PERTAINING TO NPDES 

WPCF PERMITS 

As used in these rules unless otherwise required by context: 

t;;,)J);gi~,~:~~:,:~~:~~j~~d.:::.i::i~Q.the Environmental Quality Commission or the I, 
(2) "Department" means Department of Environmental Quality. 

Q\r~~Q~~~~~~~~~:~~~:j_~~,~~irector of the Department of Environmental Quality or the I 

( 4) "Discharge or Disposal" means the placement of wastes into public waters, on 
land or otherwise into the environment in a manner that does or may tend to affect the 
quality of public waters. 

( 5) "Disposal System" means a system for disposing of wastes, either by surface or 
underground methods, and includes sewerage systems, treatment works, disposal wells 
and other systems but excludes on-site sewage disposal systems regulated through the 
requirements of OAR 340-071-0160, 340-071-0162 and ORS 454.655, and systems 
which recirculate without discharge. 

(6) "Federal Act" means Public Law 92-500, known as the Federal Water Pollution 
Control Act Amendments of 1972 and acts amendatory thereof or supplemental thereto. 

(7) "General Permit" means a permit issued to a category of qualifying sources 
pursuant to OAR 340-045-0033, in lieu of individual permits being issued to each source. 

(8) "Industrial Waste" means any liquid, gaseous, radioactive, or solid waste 
substance or a combination thereof resulting from any process of industry, 
manufacturing, trade or business, or from the development or recovery of any natural 
resources. 

(9) "NPDES Permit" means a waste discharge permit issued in accordance with 
requirements and procedures of the National Pollutant Discharge Elimination System 
authorized by the Federal Act and of OAR (.li.1\P.\ti! ... }4_Q_, ___ _Qjyi_~iQ-1.! .... Q.4.?3'1G 0'!5 0005 
thnmgl-i--340··04& .. {)0&&,. 

(10) "Navigable Waters" means all navigable waters of the United States and their 
tributaries; interstate waters; intrastate lakes, rivers, and streams which are used by 
interstate travelers for recreation or other purposes or from which fish or shellfish are 
taken and sold in interstate commerce or which are utilized for industrial purposes by 
industries in interstate commerce. 

(11) "Permit Action" means the issuance modification. renewal or revocation by the 
Q_QJ..lf\!:.tm.\'!.\H __ QL@ .. !2tin.nit. 

( 12) "Person" means the United States and agencies thereof, any state, any individual, 
public or private corporation, political subdivision, governmental agency, municipality, 
copartnership, association, firm, trust, estate, or any other legal entity whatever. 

(ll1) "Point Source" means any discernible, confined, and discrete conveyance, 
including, but not limited to, any pipe, ditch, channel, tunnel, conduit, well, discrete 
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fissure, container, rolling stock, concentrated animal feeding operation, or vessel or other 
floating craft, from which pollutants are or may be discharged. 

(1'12,) "Pollutant" means dredged spoil, solid waste, incinerator residue, sewage, 
garbage, sewerage sludge, munitions, chemical wastes, biological materials, radioactive 
materials, heat, wrecked or discarded equipment, rock, sand, cellar dirt, and industrial, 
municipal, and agricultural waste discharged into water. 

(I;i4) "Pretreatment" means the waste treatment which might take place prior to 
discharging to a sewerage system including, but not limited to, pH adjustment, oil and 
grease removal, screening, and detoxification. 

(1.§0) "Process Wastewater" means wastewater contaminated by industrial processes 
but not including non_,contact cooling water or storm runoff. 

(11E) "Public Waters" or "Waters of the State" include lakes, bays, ponds, 
impounding reservoirs, streams, creeks, estuaries, marshes, inlets, canals, the Pacific 
Ocean within the territorial limits of the State of Oregon, and all other bodies of surface 
or underground waters, natural or artificial, inland, or coastal, fresh or salt, public or 
private (except those private waters which do not combine or effect a junction with 
natural surface or underground waters) which are wholly or partially within or bordering 
the state or within its jurisdiction. 

(13.+) "Regional Administrator" means the Regional Administrator of Region X of 
the U.S. Environmental Protection Agency. 

(128) "Septage" means the liquid and solid material pumped from a septic tank, 
holding tank, cesspool, or similar domestic sewage treatment system. 

(20±9) "Septage Alkaline Stabilization Facility" means a facility which actively 
mixes alkaline material with raw septage to increase and maintain pH at 12 in the 
resultant mixture for sufficient time to achieve chemical stabilization. 

(210) "Sewage" means the water-carried human or animal waste from residences, 
buildings, industrial establishments, or other places, together with such groundwater 
infiltration and surface water as may be present. The mixture of sewage as above defined 
with wastes or industrial wastes, as defined in sections (8) and (23) of this rule, shall also 
be considered "sewage" within the meaning of these rules. 

(2Zl) "Sewerage System'' means pipelines or conduits, pumping stations, and force 
mains, and all other structures, devices, appurtenances, and facilities used for collecting 
or conducting wastes to an ultimate point for treatment or disposal. 

(212.) "State" means the State of Oregon. 
(2';\2,) "Toxic Waste" means any waste which will cause or can reasonably be 

expected to cause a hazard to fish or other aquatic life or to human or animal life in the 
environment. 

(2,~4) "Treatment" or "Waste Treatment" means the alteration of the quality of 
wastBw·aternwastewater by physical, chemical, or biological means or a combination 
thereof such that the tendency of said wastes to cause any degradation in water quality or 
other environmental conditions is reduced. 

(220) "Wastes" means sewage, industrial wastes, and all other liquid, gaseous, solid, 
radioactive, or other substances which will or may cause pollution or tend to cause 
pollution of any waters of the state. 

(276) "WPCF Permit" means a Water Pollution Control Facilities permit to construct 
and operate a disposal system with no discharge to navigable waters. A WPCF permit is 
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issued by the .. .Riit;.\:1QI Deparlfnent in accordance with the procedures of OAR 340 Ol ·J 

(-lOOS·+ltrn1•1gl+·140--0t4-00SChaoter 340. Division 450 or OAR 340-071-0162. 
Stat. Auth.: ORS 454.626, ORS 454.780, ORS 468.020 & ORS 468B 
Stats. Implemented: ORS 468.005 & ORS 468B.005 
Hist.: DEQ 53(Temp), f & ef 6-21-73 thru 10-18-73; DEQ 58, f 9-21-73, ef 10-25-
73; DEQ 113, f & ef 5-10-76; DEQ 22-1981, f & ef 9-2-81; DEQ 30-1992, f & 
cert. ef 12-18-92; DEQ 27-1994, f 11-15-94, cert. ef 4-1-95 

340 (HS 9025 
P1·o<etlnres fer Obta;aiag '\¥PCF Permits 

-· .,..., + ' +l rl ' ~ ' ,..,. ' +1 

sourne;He--mw1gahle--watern··ef·t-he··UnitBd···Stat&s;···1HIB··HH-site··SB·w<tge···dispesa1··peFmi+s 
i·sstrnd····pm•su&nt.···ie····OAR···Ch&pt-er-···-34-0;···Di'its·ien···1·l··;····stilm1i·s':',ie1t····m-1d····prnBmst1tg····ef 
Gpplication:J for \1/PC:F pcrn11ts nnd issugnce:, ronc;rvva], denial, transfer, 11iodification:> attcl 
-st+s13et1HiBB:·tl-F·f-e't·'0Ba:tiet1··of-\:\T._PGF--p-eFnllJ&--s!:1rr!l-be--i-rr-rr.0e0,rda.-ae-e--»v-it:h--t-he--rrr{Yeeclu-re-s--s-et 
+>T+1• ;r O'\P. l'ln 01 11 0°r1 ~·•1fe"'+ l·I(' 01 11 0°51' i.._, LU LI 1 ..._ - 0 ' v\) __ u <-'-o L - " . ' . V-"-'· 

Stat Auth. ORS 15'1 626, ORS '151780 & OR~; 168.020 
B,t-a+s-,··l-1t1fJ-IB1·mmted·'··OR·8·46&,-06&·&-·0R8-46&B-.·G&O 
T.Ii,.+. UL'Q 51fT"'f'_.,,-.\ :f & .yr r-.: 21 1--:; +hi-a 10 "! Q 7-;i. :QDQ .r.;g :f n ')J +1 <)+' 10 25 
.l.l.H-••-·· .>.-''.i...<~ _,_,~ ,..,~••+'!'· 0. '-"'"· v - J,> ~Uov.v /,,, ~........ _; , .. ; _.,__,, ,._,_._, 

H;··DE()··lB;··f··&-·ef.··&·-10-·74\·DEQ J.'.7-+994;··f··H··-lS-94~;·BBft··ef--4··1--9.§ 

340-045-0027 
Public Notice and Participation Re<mfrements For PenniHing Aclions 
... JJ.LJhg . .R5'PiJ.!:t!11.911L9£19,gQrJ1;9Q.Qg.nnitriDKJ.l9JjQJJ.$. J.l999Jd)ng.J.9 .<':Jl\Iif9!)J!).9m.c1L.m!.d 

.rm.b.!.ii:;.J.19_g.LtJ.1 ... ~ig11.!.lfo!lrn::.9 .•... C.nti:;gQ1.)' ... L.!:9.P.!:9.~Q!lJ.o .. P.9nni.t...n.1<1i911~ .. wi.tJ.\J9_0oY ... ©nY.irn.D.tJ.<5'!.'1!l! 
and oublic health significance and no oublic notice and om101tunity for public 
m11JidPi!JiQn.()J9g91y.JYr.gpr\"$1;)!lL$.Pli.rm\L.gc;Ji.Qm .. wi.th.12,;it.;.m.ig1Jy .. higJ19nyi.rnm119.ntaJ. 
and public health significance, and the greatest level of public notice and opportunitv for 
public paiiicipation. The following describes the public notice and uarticioation 
r.\iq11irnm9_1!.t.~1..to.i:..©.<t~b..-"''rng9ry; 

fa) Category'I - No public notice or opportunity for public participation. 

~11~~-;i;f;~;~~;~;~i!~~-~i~~;i~~~;~~;~f~~~r~~~;;=~~;;~~~;~;~:u~ Jl9.ti~" ,;ifth~ P1:9PQ.$"CL!J.Qti9n 

( c) Category Ill · The Department will provide public notice of the 1iroposecl action 
QJJQ. <:!. rn.in.in:1J1m.9L~~-i;l<:!y§ .tQ !'.t1.bmiL\'<Ii.tlQH 99m1rnmt§ I!wP5'1211rrm~nLwilJRIQYi4t § 

minimum of 30 days notice for a hearing if one is scheduled. The Depaitment will 
schedule a Dublic hearing to allow interested parties to submit oral or written conunents 

it 
(A) For NPDES permits, the Department receives written rem1ests for public hearing 

clLJri.ng.tJ1.\'. P.l±QJ.ig .QQrmntnt..1~~IiC1.4Jt9.t1.Ln.U".§-~t.t".n .. Pfn.9.tlo .. 9.Lftrnn. !J.!1 ... Q.!:gm1\..t;!J.ti.9.n .. ,;ir 
m:g~Di..t;!JJis.m.~ .. t9P.t9.~©DJ.iJJg.J.lt.J.<t.~.~t.J5'11 .. P.eLl'Ql2~o. 

(B) For WPCF permits, the Department receives written requests for public heari11g 
,;;_ir.hi.iL..!.4. .. d<t.Y.§ .. P.f..mc1ili11g Jh.~ .. JJ\1.bLih' 1wtkr Jl:9nL.<iLkrr~LJ.;.n 11~rnQn~. QLJl:\2ln.1m 
oncanization or organizations representing at least ten persons; or 

(Ci The Department detem1ines that a hearing is necessary . 
......... .Cd.i..C~l~gQlY.l.Y .. : 
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_______ JALQu_<,;_<e_JJon __ i.\pp)j <,;_i.\tiQnj~_.;:Q115idiire.d_rnrn11J"1e.,1h"Q"pm1me.nLwi1J_12rn0d"--l21LRJ!.;: 
notice of the receiut of a completed appli_g_ation_<lrn:l__rnq11ellt"d___pgJTl]_itJing_Jlcti01r and 
____ JJlJ_S_d1"(_!,1k_ __ aJ1infonmitimrnLme"ti.ngig_tlle._.;:9nmnmi_ty_\YbernJheJl1giJi!v w_ULbe QI 

is located and provide public notice of the meeting. The Department will consider any 
information gathered in this orocess in its dralting of the proposed oem1it. 
_ JCJ_Qng_e. __ i.\,,QJ§Jl.p_~n11.!1__i_~ __ g9m_pJe.te, __ prQ_Yide __ J21lliJ_!_s;_.1_1Q_(j_g_e. __ Qf.the __ prn_pQ~_ed_J~en:D-1La_!)_d 

a minimum ofi]jj days to submit written comments; and 
____ JP} __ i')_<;:h.edJJk ilJ?u_bJii; __ lle.aring __ to _\\JJ_Q\:\!.___\n1ec~'ri_te\J_ p_2x_ti<;o __t_p __ $l!J:HniL9rnL9L l'1titt,;n 
~Q_rnm_9_ntL.A __ rni!J.iX.DJJ_m_-1!Qti_c;_,-,_QfJQ __ di.\Y.~-~!rnJLl2e_prQv)_\le._d __ for1h"J1_e.acin_g, 

(2) The following actions are classified as follo>vs: 
_______ (\\) __ (~11Je.g9x_y_J 

(A) Minor modification of an NP DES or a Vl/PCF 1Jermit 
( B'i Issuance of a suecial_ short-term WPCF permit 

- __ __(('._l_J5_~1@w" __ _o_f__a __ _IJ_QW ___ Q!:_IQ!)_QYY?l) ___ W.P_Gf.l,QI.!)_1j_t_foL_?ll} __ Q!l:_s_il_Q, __ §QW_<\g_Q __ ;?y_~JQ_lll __ \-YiJb __ ~ 
design flow less than 20,000 ga!Jons per day, regulated by OAR 340-071. 
_ _ (D}_NI>.PE.S __ ox}Y!:'Cf._pgrm_itad_m_in_i$Jrnti'.'~:i!C:tiQn§tlrnUm;h;_i;!9_l;i\1L;u;9n_o1Jirnjted 
tQ_; __ J1_:mJ?.f§LQf[J __ p_9_1Jni1JQ __ i) _ _!_!e_w __ Q:W!1_§_LQLQP.ernt.Q!:,JQ!:l}l_i!_l_(\l_i_Q)1 __ Ql: _ _i:'ly_Q_(,:_i)l_j_Q_l} __ QLiLPe.IJD.it 
denial of a permit_ and withdrnwal of an ariulication_ 

JE}i\'l1~ttc1eL!!grn~m9ntw1_d __ Qrd_~r.inJie\! Qfg .\cYPCEpennit 
(b) Category II 
(Al Mutual agreement and order in lieu of an NP DES permit unless delay in issuing 

mf)_~q1_,_~y_ m_i!g1)_i_fy __ pn?_l!J9mJ;;Qe_QARJ:±Q::9.'L~::QQ_()~f'DJ 
(B) Issuance of a renewal vVPCF individual permit regulated bv 0,1\R 340-045, 

ins:Jl!di_n_g !! xene}V.!JLs,1L<!_WP.C_f. p9nni1 __ fox__ 9-1LQ!1:~itQ _~Qw_~g<e _$y~tem \'.\'i1h !l \le,2i_gnJlPlY 
Qf2Q_,QQQ_i,mUQmP.\3Ld!!Y.-9L!!l.<e_\!1t;lc,_!:S'.811li.\1Qd __ \)y_Q__A_!<,_)'.f_Q_:_Q}_L 

( c) Category Ill 
____ (AJ_J~ii_\l.9_!1_Qe s,>Lg J1<;.w ___ Q_LJ~!1~\'.\'_<!LNPPES __ _i_ndiYi_ci_l!~lJ~ermiL_unleoii o1h1'nYi§~ 
specified in this rnle 

(Bl Mai or modific!lliori Qf<1n NP DES permitunless othen,vis" specifo3cji1itJ1j_;; rnJe 
_______ JC.L!§.~-'!1\_\1.\0_e. __ Qf_~ _ _]}"_w __ QLLQ_l)_9W!lLWJ'(f_t,)_L_l\l_f:'PE.Sge_l]\3rnlp\:'l_:mit 

(D) Issuance of a biosolids land application site authorization letter for any proposed 
c;jt_,;JbnJJn\?\:'t?Jlws\insitiY._~ __ §iJ\?_s;rit~riilJn __ Q_i\RJ_'frl_::Q~Q_:QDJQ_(2L 
___ J~)J§_si.mn;.;e. __ Qfa 11ew_WfG.f:__indi_,,:i_d11a! __ p_~u12itr.eg\1l!!J©d _J;iy _QA&J:±.Q::Q'l;i,_im;l_11diD_g 

a J1e1v WPCF permit for an on-site sewage system with a cksi0.n flow of 20,000 gallons 
PS:LQ!_\y_Q.Lgrn_i11\iLJeg\\l.<!tl"JLby_Q_AR_ ,1"fQ_:Q]J 
(F) Approval of a new pretreatment program or a substantial modification to ai1 existing 
approved pretreatment prograni 
________ JG:lAl1.Qth<,>I_\!_~1i_Q_11_s __ 11_0Ld5QW_b_©r.i;; __ 0_i;J:>_si_fi-9d 

(cl l Catcgorv IV 
-- ___ \.A1J§f'@!K\; Qf<\ _H_\O_\y __ Nr_PE.S___im(jyj_t;(!,!i.\Lpnmit_fQL!! nmiQLt.iis:Hity_, g~_ gJa.§_~ifi_\0'1_ by 
_the __ Q.Qp§,\:l!1J_\;_n_t, 

(Bl Issuance of a renewal NPDES individual permit for a ma.ior facility as classified 
l!.y __ tb~ __ _D~i;@:tm.~m,_wh~n.Jhi;rn ie 9JK\'.Y. ___ 9_i:jnQrn<\_sg_d ____ d_i§_drnrg~<J_J_9_9_~LLGl __ J\;Xg_im: 
modification of a.n NPDES individual permit for a major facility, as classified by the 
Department, when there is a new or increased discharged load_ 
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..... JJlihS' . .RS'J2<t.t1n_1_\?1.JU:rrny_ __ \1:rg_y<.\ __ fl_p\".rn1jL11c.tiQn_JQJ\J1ighcLrntcgQ_i_y__.b_<ts.c.d ___ QD_J;mU:r9.t 
limited to. the tollowing factors: 
-....... Ca.l.Anti.Y.iPal\?sJ.12hlQli.cj!JJ\?I\?S.tiJ:r.Jh\?fi!.'-'.ili_ty__: 

fb) Compliance and enforcement history of the facility or owner: 
(c) Potential for significant environmental or nublic harm due to location or type of 

i';igjljJ_y,Q[ ' 
{ell Federal requirements. 
J<J:JihS'. mt\?fo;,1wHcc Il".\Wirn,1 \H1Q£Lscs~tim10l(l?.).,Jctm1'1{d)(C}0ftlli~ n+k, wW 

c9.JJ1f\i_1lJ\LlcMUh.c . .foJlg~ying.i1:rfQ_r_m<i1i_g_g; 
(a) Name and address of the pennittee and permit anplicant and, if different. facility 

Jg_c_<i!js2n; 
(b) Type of facilitv including a description of the facility's process Sllbject to the 

permit: 
Jc)Re~ccip_tig119.Ltb1e 12rgpg~s;g __ J2S'[l:iJi1ti_11g<i<etig_11 (i,(;\,}1\;Y{j)\;'l:miLX\?11\?YY'lLPl".lrnit,9.r 

JJermit modification); 

_ . Jdl DE:wd12ti.mLDfJl1e .12~.rmitterL,,u!?§!i!rn;\f,2 .stQIQ>L di§PocQd DL £l.iil£bwgE:d, .oI 
e.rniH<ic~L.ind:\1~J.in_g.whi;;.th£LJhe1:E:.b.<i§_.\lE:£1_1_f\1l.i.110rn.\!.~.l". oL.Q~_<;_r_"'f\'l."'irUb£.§1!1>.:::tJ1_11,:~ §Jt.L££ 
the last permit action t-i:lr the facility; 
_ (r;JLo£iliion.Zln<:L4<:~.0ripli.wLo.L~igq1m."1!J.$..J£1i<:'i;L\1P.Qn_ in.Pn'll<JJ\1mJh~, _,trntLn!Ormit 

action; 
_ ... (!) Other permits required by the Department: 
---- ____ (g) Pi!t<;> __ Qf.th<:'.PrnYim1~per.miL\!£li<:mi.L\!J:'2l)t;W£\LQU}lQ£;!ifi0.<\tion; 

(h) Opportunity for nub lie comment whether in writing or in person if required; 
____ {il __ .Co.nwH@.\3.e_,_ .entlm;em£nLilmL\3_omn1'1inLbi§t\!JY, ;)Jong wi.th tJwiLf£§llt':£liYe 

L~S.QJlJJj_Q!.l!).; __ f\m_l_ 
Ci) A sumrnarv of what discretionary decisions where made bv the Department in 

iJrnttingJh<ic.P.E:rmit 
(5) The Depatiment will provide public notice as required by this rule to the 

applicant, those requesting notice of the permitting action. local news media, and other 
i_11t9_1\l5J9_~L11.<irt)_g_~ __ <i§..id.!212ti.fi£d .b_y __ JhS' .. Q£J?<E:tm.l!n.L 

(6) All permit aJJplications which have been received by the De!lartm.ent prior to the 
·~ffe_Q1iY.e.Ji!!t~_ ,;iftlli.(UJ!l\".,_wiU.J;ie_Qrn<.&~§E:£l tJnder.Jhi,~ rnLe(\rn,deLthe 'nteg>,>IY. mog";;,~) 
B.c.1?.<'?.2t.~9 _ _i_;; _ _pi:<t.\!.t!.rnbk •. 

Stat. Auth.: ORS 459.045. 459. 785. 468 020 468A.040 & 4688.048 
S.tm.JnrnL;QRS.A22,Z4~,4:l()J}:i,422.Z<J:Q,4_\52 (l():i, '1:<2flA. Q4Q_, &,:4s)2J:\ Q42 

340-045-0030 
Application for NPDES 1ir WPCF Permit 

(1) Any person wishing to obtain a new;--··meti-ified; or renewal NPDES or WPCF 
permit from the Department !.rnJ§tsha-l+-submit a written application on a form provided 
by the Department. Ihe ... Qe.J?.!!r1!!2£1lL1111t?.Li:.~ce_iys; ___ A1\pplications mu~<t be submitted at 
least 180 days before an NPDES permit is needed or at least 60 days before a WPCF 
Q\".UJl\t_i_~J1gQQ£Q. 

{2) A.ny person wishing to modifv their NPDES or WPCF permit must submit a 
·written application on a form ])rovided by the Department. ADplications must be 
-~1J.b.mi.t.te.d ... 1Y.e.lJ...ix! ___ rr_,lvfl.!J_Q_e __ 9.JJ_!_1.<:: .. ne£Q!2d ... 1.!!.9.difi.g_~,1i.Q.1li.D ... 9.Ld.~r.JQ __ t?J_:\.1-Q.~§.'.! __ 1h!2..!:£!;t11£§L<t~ 
required by Ol\R_ 340-045-0055. · 
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_(}}_All application forms must be completed in full and signed by the applicant or hls 
the amJlicant's legally authorized representative. The name of the applicant must be the 
legal name of the owner of the facilitY.ies or th§ ____ QXYil<lI'~---hls--agent or the lessee 
responsible for the operation and maintenance of the facilitv. Applications that are 
con-ectly signed and appear administratively complete will be considered timely upon 
I"\!_\liJ2L __ A.r"nY"§1111r.fu1:th©r..info_1_:mflti_Q_!!._1rnd."i:.;;©s;Ji_g11_{2}QfJhi_~_JlJ1"--w_ill_DQJ._gffrg_Ub" 
timeliness of an application. 

('±;!,) Applications vd1ieh HmLare obviously incomplete,-BF-__ unsigned, imt?LQ_J2"!:ly 
signed, or that do not contain the required exhibits clearly identified will not be accepted 
by the Department for filing and will be returned to the applicant for completion. 
rl-)--A.pplim-li0ns--vA1id1-&ppea-r--e0mpl-ete--wil-l--be-aee-eptBd--by--l-hB--DBpatirfre-nt--for--frling-.
_(24) Within 45 days of receipt of an a1211lication, the Deuartrnent will preliminarily 
1_:"'Yi~Y'1.iin 1\llP.li!::§J.ig1_1Jg __ 9_<ll~nnin©_Jh~_1\_dg~1u11c,:ygfJlwjnfQrm!:lt.iQ_\1 __ 5_,J.Qrnj_t_tgd_, _J-'11ilni:©JQ 
CLHTiplete this revie\v \vitl1i11 45 davs does 11ot preclude the nepaJitne11t fron1 later 
1~m±~§!ingfortl1_©r.i.nformfltkmfrmn1hs;_!!J!.Pli~anLi!_srn9yJ<J~;:Jj_nJhh§~s,:timL 
________ Ja,Lif--__ the Department kttff.--determines that additional information is needed, it will 
promptly request in writi n<' the needed information from the applicant Tt1e--appii-sati-en 
,,,:JI P''J' In '"'lllsi·le"e" ""1'1"10t 0 "c' MOO "'SilY' "Eli' th" fC("iGS*ed ir"O""la'ior is hL<.> ·'-'- ( .._,..._. '~''-. <I ·u .._,...., ~ tJ-<V-1,.,• AH F'"..._'l..•v0 b .__,_-'- _,_ -l.L'-' J' !. - < i.l I~i ~ 1 

rneeivBd-.---The application will be considered to--be---withdrawn if the applicant fails to 
submit the requested information within 90 days of the request or such other time as the 
Q_~i,@:1rn~nt.<C"~t5!t?Ji§hD> __ .i1_1 __ writing. 

{b) If the Depa1iment determines that additional measmes are necessary to gather 
tl\.-:J§,J~g!)JJU,ngthe '-1PPli.~!!1i.9.n,,iL~h9J_Ln.01itYJh!':i)P.,Plif'-1lAJn. __ writingJ_h~L§~tQl.! mi::;tf!W'!':§ 
wiJL __ Q~ __ jJ_t~tj.t!J.t!':d !!11Q __ J?X9.Yi9_© __ Jh\-' ____ timgtflliJ~_flllQ ___ prn_~S'dm:_~_s ___ JQ ____ l!S\_J~1JJ.0\cY"~L __ Tb.\e 
anolication will be considered withdrawn if the auplicant fails to comDly with the 
ll.dditirnml_mi::it§hlrn§_. 

( 5) If upon review of an aim Ii cation, the Department determines that a permit is not 
1·e\Jll_irnd,,.th~epart1n\2.lll,,:;i,hall notifv the anJJlicant in writi1w: of this determination. Such 
D.Qli_fi_g~1,\Qt_L~l_)!:\l,L<:;Qllf?.t).tl±t© __ fo)_flL~,g1iQ1!QYJh~ __ Q_'")2il!:tms:n.LQ1Ltb© §])!J.l_i<:;fltiQl]_, 

(23) An application that whkAx has been filed with the U.S. Army Corps of Engineers 
in accordance with Section 13 of the Federal Refuse Act, or an NPDES application :tha,t 
'Nhich has been filed with the U.S. Environmental Protection Agency will be accepted as 
an application filed under this section provided the application is complete and the 
information on the application is still current. 

Stat. Auth.: ORS 468 
Stats. Implemented: ORS 468.065 & ORS 468B.050 
Hist: DEQ 53(Temp), f & ef 6-21-73 thru 10-18-73; DEQ 58, f 9-21-73, ef 10-25-
73; DEQ 113, f & ef 5-10-76; DEQ 22-1981, f & ef 9-2-81 

340-045-0033 
General Permits 

(1) The Director may issue general permits for certain categories of minor sources 
where individual NPDES or WPCF permits are not necessary in order to adequately 
protect the environment. Before the Director can issue a general permit, the following 
conditions must be met: 
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(a) There must be several minor sources or activities HmLwhich involve the same or 
substantially similar types of operations; 

(b) They discharge or dispose of the same or similar types of wastes; 
( c) They require the same monitoring requirements, effluent limitations and operating 

conditions; and 
( d) They would be more appropriately controlled under a general permit than an 

individual permit. 
(2) Although general permits may include activities throughout the state, they may 

also be restricted to more limited geographical areas. 
(3) Prior to issuing a general permit, the Department will follow the public notice a ncl 

participation procedures outlined in OAR 340-045-QQ2:Z..iH19. .. '.?.4Q:Q4.~.c0035(3) and (7). In 
addition the Department will make a reasonable effort to mail notices of pending actions 
to those persons known by the Department who are likely to be covered by the general 
permit. 

( 4) If a person covered by a general permit is dissatisfied with the conditions or 
limitations of the permit issued by the Director, tlmL\l.\iEiQ!Llte--may request a hearing 
before the Commi13io:1 or it.; aut11orized r-.:pr..isentati?e ..... Tb.e ... P.em.1rirn.e.Tl1.Jm!.~LLe<ee.i'!e 
Stwl+·a written request for a hearing shatl···be··HtH{k+··itt··Wr·iti·ng·+e··the··Din;Btm··within 20 
days following the date of issuance of the general permit. .J.:J1~ .. hfo.~r.jmLl':l.iJLP.e .. C:.Q.llQ\t,~Je'1 
as a contested case hearing in accordance with ORS 183.413 through 183.470 and OAR 
Chapter 340. Division 011. 

( 5) All persons operating a source or conducting an activity described in a general 
permit become permittees, unless the source or activity is specifically covered by an 
individual NPDES or WPCF permit. 

(6) Any permittee covered by an individual NPDES or WPCF permit may request 
that the individual permit be GR-B-eel·l<:.<lcanceled or allowed to expire if the permitted 
source or activity is also covered by a general permit. As long as the source or activity is 
covered by an individual NPDES or WPCF permit, as well as a general permit, the 
conditions and limitations of the individual permit govern, until such time as it is 
canccllcdrn.ns;ele.d. or expires. 

(7) Any permittee not wishing to be covered by a general permit may make 
application for an individual permit in accordance with \VPCF pmmit proced::res in O/\R 
3 '!0 U I I 0020 rn'-NPDES prcocdarcs i11 OAR 340-045-0030 ... Q,r,. .. QA.R .... J.4Q:.Q.7J.::Q.l§?, 
whichever is applicable. 

(8) The Director may revoke a general permit as it applies to any person and require 
such person to apply for and obtain an individual NPDES or WPCF permit if: 

(a) The covered source or activity is a significant contributor of pollution or creates 
other environmental problems; 

(b) The permittee is not in compliance with the terms and conditions of a general 
permit; or 

( c) Conditions or. standards have changed so that the source or activity no longer 
qualifies for a general permit. 

(9) In order for the Department to maintain a list of general permittees, the Director 
Depa1iment may require general permittees to register with the Department. 

Stat. Auth.: ORS 468 
Stats. Implemented: ORS 468.065 & ORS 468B.050 
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Hist.: DEQ 28-1980, f. & ef. 10-27-80 

340-045-0035 
Issuance ofNPDES Permits 

(1) Following determination that it is complete for processing, each application will 
be reviewed on its own merits. Recommendations will be developed in accordance with 
provisions of all applicable statutes, rules, regulations, and effluent guidelines of the State 
of Oregon and the U.S. Environmental Protection Agency. 

(2) The Department ~~yjl)_Jormulate and prepare a tentative determination to issue 
or deny an NPDES permit for the discharge described in the application. If the tentative 
determination is to issue an NPDES permit, then a proposed NPDES permit __ w_iH-shall be 
drafted which includes at least the following: 

(a) Proposed effluent limitations; 
(b) ['IQJ)_Q_§<;>d.\?iQ~Qljg_~..!i!l!i1!;ltJ_Q_!)_;!_~ 
f e) 1\noropriate 111onitori!1g require111e:i1ts; 
{l'.\.LProposed schedule of compliance, if necessary; established in conformance with 

the Federal Act and regulations issued pursuant thereto; __ ffQ.d. 
(s:e) Other special conditions. 
(3)('-aJ In order to inform potentially interested persons of the proposed discharge and 

of the tentative determination to issue an NPDES permit, a--public notice mmoun0em-ent 
f>iml+--wi l l be pFepa-rn<l---mtd--0i-1•Guk1ted--tn--a--mant10F---ap)3'rnved--lly--+he---Dtl'ei.'-t<:wDrovi ded as 
d__it>;_\'.tP,,\Li!.L~g_gti.9D.§ ... (§) __ m_1g __ .(7j ___ Q.fJh.\e .. nt!<2. In addition to the information required under 
OAR 340-0-H--{H)Q'.f(-±)045-0027(4) the public notice shttllwill contain: 

(nA) A description (when available) of the water quality of the receiving water body 
both upstream and downstream; 

(hB) If the waterbody is water quality limited under Section 303(d)(l) of the Clean 
Water Act, a description of whether the permit relates to the parameter(s) th!lLv.hich is 
water quality limited and; if so, how the permit will fit within the existing Total 
Maximum Daily Load (TMDL_ls or if no TMDL exists, how it is acceptable; and 

(gG) A description of any load increase proposed and action required for its approval. 
_ f.f}}·::rJre--11-e.t-i0e--shaJl---ex1-eettf·ag-e--Be:t1=-iraent8-·by--iHtereste-tl--i-11<li-v·i{h+a·lfr··t}f---agen0i-efr;··-a11cl 

~Lall tdl of the twailability of faet sl1eets, propGsed NPDES pzrmftG, applieations, and 
other related do::-u-n1cnts available for p:1.blic ~n::;pection Gnd cop)Tlnt;. The Di-rector shaH 
pFtWtEle--a--10eFi-od .. ef-tie1:--tesfr·th-aH--'JG-.. da-ys--fo.lt0'N-itig--tJw .. -da-te--e-f--1fa,;---pu-bl-i0--ne-t+ee---dul't1tg 
"h; 'h +:.~~ i"'O"'sted 'JO"SOfl" l'1T' S"b·~j+ "'f'++~r "iC'"S a"d ""nl"'an+s A 11 COPm1e11ts \"> Ll'-·J, UUIV lit L"-' · j .( L J .<. ~-.> u. 1-'.L. L h .1((Q 1 \ >l L ii \.-"V", J, .U.lYL [. , 2.£1 · i L 

-&HbmiHed--dufing--the-J-O .. Ek1y--wmm-e·nt--periE>d--&haU .. t;e .. -cnasiden::{I--in-the--fOf-mula.tio-a--of-a 
final--deteFmi-n-aitrn1,. 

( 4) A fact sheet jy\JJ .. :1lml! be prepared for each draft NPDES permit for a major 
inrbsH,iaJ .. facility and for each NPDES general permit. In addition, a fact sheet will s-ha-H 
be prepared for every industrial NPDES permit v, hich tb.<IL.incorporates a variance and for 
every draft permit 11.mt .. ·;vhich the Director finds is the subject of widespread public 
interest or raises major issues. The fact sheet will briefly describe the principle facts and 
th\i _ §ismifi_Q_cim. fa£tJrn_L_J©.mlL.J11\?th0.99!.QgiQi1.L .mi9 ..11.Qli.<:x .. -'!!l<;'.~tiQn§ ,;_gn§id.~rn.d .. in 
preparing the draft permit. Fact sheets will shal±-contain the following, where applicable: 

(a) A brief description of the type of facility or activity; 
(b) The type and quantity of wastes to be discharged; 
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( c) Applicable standards and guidelines used as a basis for effluent irn.\l ... l?.i91'Ql.i.\l.:i 
limits; 

( d) An explanation of any proposed variances; 
( e) A sketch, map, or detailed location of the discharge, where appropriate; 
(f) Information spelling out procedures for finalizing the permit and providing 

additional public input, including opportunity for public hearing; and 
(g) Where appropriate, an assessment of future control needs based on the adequacy 

of present controls, records of compliance, applicable rules and regulations; 
{h}. ... A ... ~J.~1!C.'!1:1.({D.LQLtb.~jns:lrni.iQ.DQf.!L.\:>.iQ;;Q)is!.§.'2!1!D?\gl'{.!J}"!}La1J.d.J§D.Q m:ipJj~§ti<;l_fl 

plan. if arpro1xiate: and 
ffLNm11~ .. 'l.mL\t'!~12.lJQD~JW.mli~LJlL\t_j;lt'l).Q_j1JQ.9\.l!lt~.,tfoLDQQ)tiQU\\Linform\\!iDlk 
(5) After the public notice has been drafted and the fiwt-sheeHmd··proposed NPDES 

permit provisions have been prepared by the Department, they will be forwarded to the 
applicant for review and comment. Al+-IhS'.'l<;':_.comments must be submitted in writing 
within 14 days after mailing of the proposed materials if &uoh··the comments are to 
receive consideration prior to final action on the application, unless the applicant requests 
additional time. The applicant may also waive his right for the 14-day review time in the 
interest of accelerating the issuance procedures. 

(6\ ,~ft0'· t1"' 1 •'I d0
" "''pliG0

"' ··e"i"" •p•·jod h··s ela"s 0 d tlw 0 ·.f'1"· "O';C" ·'ng f""* ·- v JA•. <~r 1.i~~ .!. "".i' u.p U:iH. I -· f ,_. n· I '-".1 '-'U '-"'" }' '-' ., p,_, p<+ -'i.<v it u ..., (u ... U-v<.. 

sheet-sha-l-l--be··&&B1-··t-0··any··peHIBH-·UjKHt··rnqHest··The··Elirnctnr··Sha!l···a<ld··the··name··Of.miy 
JNl<'-SOH··Ol'··grncifH!fletH'e<oJHest··l'<'··a-·m·aciii-ng·hst-to··FOOeiv<.HlOIJ-ies··of·pti·b·l·io··n-0tioes-·and··faot 
nlrnet" "ny ""6 l'e " 0 t'€ 0 00d +fiot s'ret T'de'. !1"i" "e"';El" S11" 11 ee w·0 "a•·Ml 0 fld ~n:1-.;;;; •. 1. ,{ p<;;iv•\:i 11<;:1 1 ;v (J-1! IVt-i iJ~ LilU 1.11~, d "'"'' Ji >:• .,_,,,, plvJ:-' .,...._,,,._ <~-.'\.-!-

OirntJfatedc··C\'fl}SfStent·-Wtfh-·the··feQHtf&HJ.entS···Elf·fegHtfrtiBH·£··tS£\±ed···lHJdef··the··:F6defat··Afrt·_
The ""'* ··heet •1rnpe 0 ed ffD])PS jl°"lri* '3f"";S;8DS 0 'Jp1i'a'i"fl 0 wl s*!Jef "l"mnft;"" _,_u• l.UVlc UH-~ J}L• u:._i__,..,l:iL I uiL.LP; <"-j~VM'--.•-._, <'-( ~.. ~1.11-'[J'-'J.Ub 

Ac"'l'We"'"' ""'11 be c··a;lablo for pue"" i"'"!JO"''s" "'''C1 c·er''n" Th Di'C"'O'· ·1r" i'i h 0 

'-I ,>y I >.-Ill-~> dl l\ 1 · < 1 liV Jt,._>j VP I> (µ1 t \! ")" 0' I, . I•\,,, I l ti)> t l ~· 

d·is-m'eti·on;··0haFge··&·rn·asurta·b·lo··fee··foF·'l'ep1•eduotinn··m1d··{J.i.~1tvibutieH··ef·tl"e··pol1-li·e··-rretieo; 
fact Gheet, and other suppertii:g doeHmentG. 

F}The·D·irnetm··shaH···p·rcwide··HH··npporkmity-··for··+he··appli-em1t;···a-ny·affoetedc··state;···m 
&1ty···i1·1tel'eE1tei:t··-age1·ley;···per5'"lH;···Ot'··grnup··e·f·pe1'"!~"lHS···tn··rnquest··m'··petitieti···for···(t··publ·ie 

hea.rinc; v-f·ith respect to I'-lPDES app11cations. I-f the Direetor dctcrrnines that usefi.d 
iE1fonnatkm-may··he-prooae-ed··tlmrnb·y·; .. 0r··if+he-r·e··tS·-R··f<ignific>frnt··1}ahl-io-·interes1-·tn·hnlding 
" 1r 0 r; 0

" or 111ere "Fe "'";tt 0 n "°""""ts 'a' a l"ew·''1v t'··T' t0" P'"'S'"l"' o·· f'·'T' 'l"' n ("-'l.ti--'-LO, u_ ,__,_ n~._ '-''-· '-'-'~·1<.-H..-'>J A I l,_,tll_t~-;:. .1.0U '-'-'--'- ...-I '--''-Ll -'- -'-'-'-'-.L ·~.L 

or;;anizatioa or ,1r,ganizativns representing .c'~t -!east ten per:=:ons., a public heari;1g -,;v1!1 be 
hel<l···pFtOF··te·+ho-··DtFe<..Jtm''·s··fimtl-··ctetenntnlttien.·-··lnstmro-e5-··0f·fl-0ubt··shaclt··t>e··-r-es0tve-d··tn 
rw·o·· ··+'hoi.Ji,,g +lte !00w·;nq- Th0 ro ··hall be• t"i"';c 'l"l;ce 0 fS'""h ., 1' 0 a,.;ntr --'-,' L '--'-'- L L'--l- -'-'-,_ U ~YL 1-1. b• . J. Vl J ~- ~· -''-··'--'--'-'- • 'L' -1 • '---' U-'•.'.LL U .H...-L LL 5• 

f6) Issuance of an l\!PDES permit, except a new NPDES permit for a major facility or 
a renewal NPDES permit for a major facility when there is a new or increased discharge 
k?.\\d .• ...i.~ ... \\ ... C!!t".gQr.y.JJ..L1212m!.11t1.1JK .. ~1"ti.mJ .. nB ... d.~B"1:.\bS'd . .i.D. . ..0AR. .. :H.Q:Q'.i:~:QQ2.7, ___ f\ll:?Jjs; 
notice will be provided after the 14-day applicant review period has elapsed and will 
i.n.;:Jl1.d12.th~J}!_c:L~h~QLwhien m112 is.r.\N\tir.;.c.l, P.ll.Ui!J!!HUQ .!lQC:tiPn.(:1).9f.thi~.rnk 
... E1.J~e\!!:\1}£.9 .. Qf!:\.I]."':W ... Nf:'.P.~S..129Il!l11 .. foL§ .. .fl.Hl.j9.L.fo.c:iJi1y . .QL§X.Q).1Q:W.~J..N!'.R.~S . .i?."'rmi.t 

for a major facility when there is a new or increased discharge load, is a Category IV 
P9Imi!1iJJK\\Qti.o1L<1:i QS'!l£Li.l?.12'1.i1.1 .. 0l\ZJ.'!.QcQ:t~ :9Q~I 

(8) At the conclusion of the public involvement period, the Director will shall-make a 
final determination on the apulication as soon as practicable and promptly notify the 
applicant thereof in writing_ __ QfJ.b.© .... fin.<iL ... (l.~19D.L\iml!im1. Em: ... '11.l ... Jl."'.rmit!l .... th.1!! ... .r:9.\'.<;').Y9 
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,,QmD_]_Qnt§ ___ _Q_l] __ __\]l<;>, __ p_i:QhlQ_~_Q_Q ___ p_Qrnli_Lf.Qql)_ifQ_1}1_Q_l]_t~ ___ Q_Q_[j_11_g_J.hsLJ21,!l!.1i9._J;_Q_1)_11_):\Ql:!LP"IiQ_d_ ____ i\ 
response to comments will be issued that specifies any changed nrovisiot)_;;_jn_tb_QJ?.~J:!1_]iJ, 
£n;;L1hl"Il"i\§Q!l$._JgcJhe_<:.!rnnge_$.,_i!n'Ltbi!Ldl?§9.rib.?§ iln£l_ IQRJ2QH_d.s Jg_ '1)J_ __ §ignifirnnt 
comments_ This response to comments will be made available to the public on request 
Any NPDES permit issued hereunder will -shall---contain such pertinent and particular 
conditions as may be required to comply with the Federal Act or regulations issued 
pursuant thereto_ PursLiant to foderal regLilation, an NPDES permit will be effective for a 
fi;,,_ed_term __ ngt__t_q_g,>;_\;_ee\Lfi.Y_e __ y\lil_rn, 

{_g_)__ __ R_e1_1_ig_l__gf_t_h_l';' __ pQUlJ_iL __ Ifthe Director determines that the NPDES permit should be 
denied, the Denartrnent will include in the notification 110t-ifi-0a-tion---shalf--the reasons for 
tbg __ d_eni_<!_LBe--in accordance with OAR 340-045-0050, 

lb l Issuance of the permit If conditions of the NPDES permit issued are different 
from the proposed provisions forwarded to the applicant for review, the notification shall 
include the reasons for the changes made. A copy of the NPDES permit issued shall be 
attached to the notification. In any case, before the Director will issue an NPDES permit 
th>J! whi eh applies effluent limitations in accordance with effluent guidelines rather than 
water quality standards, Jhe Piregl_Q_t:_ __ will make a determination that the permitted 
discharge will not violate applicable water quality standards and will provide some 
justification for that determination_ Such justification will include, but not necessarily be 
limited to: 

(a) A description of the anticipated effect on water quality at the mixing zone 
boundary of the chemical and/or physical parameter(s) upon which the size and shape of 
the mixing zone are based; and 

(b) A statement of anticipated effect of the discharge on aquatic life. 
(9) Th_'i'. __ .Pf12e,!:l!JJ_~n.\'§ __ ,JQc;!~ig11_j;; ___ ~_ffs&tiY.f __ :fQ_g_(ly;; _ _frn_113_Jli.© __ ,li-\1~-Qf __ §fIY.ig_© __ QfJh© 

notification unless within that time the Deuartrnent receives a request for a hearing from 
!-11'" aj}nl1'ca11t If tf'" "pp1i"'")* i" Aj"S"ti"fi 0 A "'j+!J *)'e CO"AitiOl'R 8'-- Ji'r'tu*'OHS nf '1'"' ..... ':-f ........ J;;'.. .. ------------~----'--"- -''-' <--L .>. ._,,,~ ... ' u ~.>- u "-· bA. Y~>- 1'\' ~<. •-.1 • .UU- 11..: i L LlbCI 0 ~ li) 

NI'-D-ES---p0nnit----~sswJd--b-y---thB--D-irnet-or;---he--may--reqHost--a--heitring--&e-for-e---t-he--C-c>arn1,is-sixm 

or--1ts---m1-t+10ri'7'0E!--r{•jXBPR11-tativ-e-_----Sm-,lt--a--ThLrequest for hearing mus_Lsl"11l-l---be made in 
writing to the- Dlrccter '"ivith·in 20 da.:{J of the date of n1ui1lil,g of the notificat1on of 
is-&wrnee--of-tho-l\CI2D-ES--p&Fmitand state the grOLmds for the request. Any--The hearing will 
h~ __ \;\m,drn;t\i£l \ls __ C\ ___ rnntf~t5,'i) ___ <::~-"~-___jw<Jring __ jn_ __ C\ViQElmw!i ___ wit_h __ QR5_J~1A_U_Jhrnµ __ gh 
1QJ"_~LIQ __ JID_Q ____ Q/\_R ___ Cb£i:J;!1~I ___ J_4_Q, ___ R_l~zj_~_iQJJ __ QJ_J __ ._hc'ld sbal·! be conducted pur::n.tant to the 
1'egul-att0ns--0f-the-D-ef)-aF!m01tt. 

Stat Auth.: ORS 183 & ORS 468 
Stats. Implemented: ORS 468.065 & ORS 468B,050 
Hist: DEQ 53(Temp), f & ef 6-21-73 thru 10-18-73; DEQ 58, f 9-21-73, ef 10-25-
73; DEQ 71, f 6-4-74, ef 6-25-74; DEQ 126(Temp), f & ef 12-30-76 thru 4-28-77; 
DEQ 133, f & ef 5-2-77; DEQ 22-1981, f & ef 9-2-81; DEQ 13-1988, f & cert. ef 
6-11-88; DEQ 34-1990, f 8-20-90, cert_ ef 9-1-90 

340-045-0037 
Issmmce of'WPCF Permits 

_______ u:Lf_g_l_Igwjng__g\;J\lID}jJl§,t_iQD __ _th_i!LiLL2 __ <;_Q)_nJ2ID.te. __ fo_Lj;>!:Q_"~'.'~§_it_)g_, ___ <;!;l<:;_h_i)p_p_)_iq_1J_i_Qn_ __ \yjJ! 
be reviewed on its own merits, Recommendations will be developed in accordance with 
th\i __ p_rgyj_,,j_gn_§ _.Qf!lf.L!lPJ2li_c_<ihk_§ti\tute.,'.\,_rnl\l§ !lmLre.g1,!letim1_" __ Qfth~ __ Stilte __ QfQrng9n_ i!JJ,d 
the. ___ u __ s_, __ ~1)_yjg,_!J_m.~n.t<1L.Ern1S',<:;.ti_Q12_.Agfni;y, 
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... .C£LAfieL1hs-,.J2JJl2J_i.<;: ... !wJic;:e .... hm1 ... l1ee1l. slL<ifte.d .... 9.rn:L.Jhe .... PTQ1'Q.5..e.d .... W.l'.Cf. ... P9.rn1_i\ 
pr.m,:i2im1!2..h!JY..C b.e_eIL.P.r..~ared by the Department, they will be forwarded to the applicant 
fo.Lf.<'C'li.ew .. ilnd ... e9.mm.enL.I.he.~e .. e.9.mm.en1§.1lW~L\le.~ldl2mitt,-,dji.ux:i:i1\ng wi1h\nJ4. d<tY§ 
after mailing if the comments are to receive consideration prior to final action on the 
apolication .. unless the applicant requests additional time. The applicant may also waive 
hi.~JighL.for..J.b.e ..... !..4.:.~lflY. .. X.eYie.w ... .tim.e .. ..!n ... .tlw . ..iJ.11ere§1 ... Q.f.. .. f\<::.e.e.lern.t.i.m; ... Jhe . ...15.§:mrn.i;;e 
procedures. 

UJJf!heP.ePilr.t.u1enLprnpQ~e.~..t.9..i.~~!d!" .. f\ .. PenillL.mJJ?.!i£ .. nQli.Qe .. f\nd.mn:tidp<t1i.9n .. ~.hiJJl 
b.e .. PrnYided.l;\~.dhe<::te.dJ1y .. QA.IS.J4Q:4.~:.9.9?L 

(4) The Department must take final action on the permit application within 45 days of 
the .. <::)Q§.e.Qfthe.Jm.b.!ic;:.e,1mment11.eiiQ\Jjfi:\.s;.0mm.enLP.Qi:i9d .. i.12.rnm1.irn.d. I.he.Pt;pmtment 
shall consider all timelv comments and any other information obtained that mav be 
pectinent to the nermit action in the formulation of a final determination . 

. ... J~JI.he .RfJ!.!.\I111.1.~n.t5.hrr.11 ... l!.!:Ql.?1l2HY .. !1Q.t)Jy .. tb.9 ... flJ?.P!.i@!!l..in . .wt:.iJ.ing..9f.tb.9. firniLB<;:J.iQn 
as orovided in OAR 340-01 i-0097 and will include a copy of the JJ.ermit 
.... J.7.l.IhQ dJ1rn1Jgn9fa..Wl'.(f ggrn\)L$h<lH..nQL~c;.;;e.e.d . .JQ xe.i!.rn . 
.... ... t8.LT.h.e ... R9Pm1rn.e.\).\'.~ .. \kc;:!.e).9.n..i12 .. effoc.:J.iY.~ .. iQ .. RJ!Y>.JrnrnJhe.d.a.1e 9L~g1:yi.;;9.0.Ltb9 
notice unless within that time the Department receives a request for a hearing from the 
'rn12.li0i!nLihern\L\!So12LfQL.h.ei!l.:ing . .mld.$L.b©JJ1i:\<:l9..in.\'>'riting.i!n912rntfJhegrnimd§J9r.ths; 
request. The hearing will be conducted as a contested case hearing in accordance with 
ORS 183.413 through 183.470 and OAR Chapter 340 .. Division 011 

.... SJa.t.A>JJh.,.~.QRS.J.?}Jx.Q&S~L§1l 
Stats. Implemented ORS 468.065 & ORS 468B.050 

340-045-0040 
Renewal sr lVfodifirntieH ofNPDES or WPCF Permits 

.U.L .. .The procedures for issuance of ffil-NPDES i:\Ud ... W:f(E .. permitt> frhail-apply to 
renewal of &n·f>WDES·these permit;;,.-·&Hd·-!e··&·m0Jifi0atien-·requested·by-·the··j3ern1it+ee,· 

(2 l If a completed application for renewal of a permit is filed with the Department in 
R timely manner Ji;;Q .. d£Yfi .. prior to the expiration date oflliegi_L):'J.!:'.R.!;).S permit .. QT:.l:>Q..Q£Y~! 
orior to the expiration date of a WPCF permit, the permit will HhnJl··not b<:Hkiemed .. te 
expire until final action has been taken on the renewal application to iss1le or dm1y the 
permit. 

Stat. Auth.: ORS 468.020 
Stats. Implemented: ORS 468.065 & ORS 468B.050 
Hist.: DEQ 53(Temp), f 6-21-73 thru 10-18-73; DEQ 58, f 9-21-73, ef 10-25-73; 
DEQ 113, f & ef 5-10-76; DEQ 21-1990, f & cert. ef 7-6-90 

340-045-0045 
Transfer of an NPDES Ill' ·wPCF Permit 

LIJ ..... No NPDES QL.W.f:'C:.E ... Permit w.Ul ... ~be transferred to a third party without 
prior written approval from the Depmiment .. fJ.irnet-GF. Such approval may be granted by 
the Director where the transferee acquires a property interest in the permitted activity and 
agrees in writing to fully comply with all the terms and conditions of the NPDES rn: 
WPCF permit and the rules of the Commission. 
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J2.1 .. A!.1 .. i:\l2P.-1i.t.:.i:\1i.Q!\ ... Q•1 .. l! .. forn1 .. !2.r.Q_yj£!.©<;! .. .bY.Jh©.Pl!.P.mlrnS'i:iL~hm1-1d.h.©.$.U\?.121_i1!5'>LJ9 
the DeJJartment for authorization of a transfer of permit at least 30 days Drior to the 
QIQRQ~.t<;! .. <191lQ!1,. 

(3) The transfor of a permit is considered a Category I oermitting action as described 
in OAR 340-045-0027. 

Stat. Auth.: ORS 468 
Stats. Implemented: ORS 468.065 & ORS 468B.050 
Hist.: DEQ 53(Temp), f. & ef. 6-21-73 thru 10-18-73; DEQ 58, f. 9-21-73, ef. 10-25-
73; DEQ 113, f. & ef. 5-10-76 

340-045-0050 
Denial of an NPDES or W !'CF Permit 

( I ) The Department will oromptly notify the aDDlicant in writing of the denial of a 
P.\C.rJ.11!J. ... <!J,l))).i.\i.<!lj_9_nJf the Directer propose:; to deny issuance cf e,ri NPDES permit, he 
shn-ll··notity··tbe·appik-ant·by·cnJgist-ernd··er··e-ertiJi-e<i·rnai1in accordance with OAR 340-0l1-
QQ2l. .... of the intent to deny and IlK.!lQti±\<;:i:\timl .. Y.Yi.U..i.n.g.!.\l.Q.<:; .. the reasons for denial. The 
denial slmlt .. .\Y.iJ.L-become effective 20 days from the date of .~.©r.Y.i.~" .. Qf.th.\< .. mai!in.s of such 
notice unless within thate time the Department receives ltppJ.i0f!Hf-·li_request;i for a hearing 
before the Commission or its authorized representath·e. Such Ih\'; .. request for a hearing 
rnt1st-0ha.JJ be made in writing·to··t·he·Dif-e0tor and s-lraU-·state the grounds for the request. 
The hearing shal I be conducted as a contested case hearing in accordance with ORS 
!.f'JAIJJhmughJ~),·'!?Q111)\JQ'l.RChm2t5!1.24Q,.12i.11!~!.Q11Q.LL 

Aay··hef!I·ing-·hekL·s-ha-lHrn-·0onclHel1e(l··pm·sHaHHo·the··regctfat}ons-·ofthe-Derartment, 
Stat. Auth.: ORS 468 
Stats. Implemented: ORS 468.065 & ORS 468.070 
Hist.: DEQ 53(Temp), f. & ef. 6-21-73 thru 10-18-73; DEQ 58, f. 9-21-73, ef. 10-25-
73; DEQ 113, f. & ef. 5-10-76 

340-045-0055 
H·qoairt.!!f>flt·IH~tiMN~··Modification of an NPD ES !H" V\IPCF Permit 
Ia·-if1e··e11e-rxt··:thf1t--i:t-·b.e0e:tnes--r1et,e.s-sary--f"<:1r--tl1e·-D-etJartn1e-1xt-t0---i:HBti+H·te---~11{:_1fl-ifi0ri:t-iElH·-{tf--at1 
·1-r '· ;_'t +,:., ..,,_ -.' """' """ "A'-1.: . , ,.., -, • ,.. ., - ' · .. + , _; '.c i l _: ... ..._ _,:£ ~u •_,_ '"- .......... I '. -«.. L ..._ .1 .1.LLJ '--'-' .1U .... ._,_ ; ........ tJ ~-· . ~ 

e .. aT· 0"1r·r .. eas .. "' jlU .. ""ff'' 'E' a'"'''oa1' 1e "la'u'es th" 9ep"rl:r'e'I' +al' ·rt"'' •11e Ji.I JI--' .,., 11.>:0111,._11.-i ~111.- 1.- i <pfhl~PtJ•~ ,.> ii/ L ,v<1,- -,, l 1.- ,._,, , 1 Q1,-li] p 

peFmiHee··h-y···7·eg·istffed···0t'··0e1ti·fiecl···maiJ" .. aHcl···shaH···at··lhat···fane···i&s1r1e···!t··tRJtltt&···noti&e 
an:1ou;.1.:e11ient in a 111anner a.pproved by t11e Dir,cctor of its intent to n:1odify the l·JPDES 
pffmit,···Su0h···notitka<ien···shal·l···inulu<l-e···the···prnpe-se{t···medifi0a-tion··H-nd··the,··rnasens···foF 
mod-ifi.e·atie1·1·.···The·-rnedifosltcie-n-··shal·l···he0ome··effestive··20··day&··frnm·-the··El<tle·ef··matl-ing 
"f '''l''h ll"ti"e ''"'es" "·i•11'r •''al ,.;me tl'e 'Je!"Pi"ee "°l]H0 S*" " h""r'll" "''orn fr 0 c> UL'-''- '-'-' '-' CH.I u •v .•.•. Lr t-1.1. U. I ! -''-LL . -''-' '-' LLJ ...,_ ,_...., .... '-'-b V<..'i.H'~ .iv 

Gommi-ss-i0H····GF····its-···authmized····rerresentative···m····unless-··the··-Dire0t·m····dcterminetl··-tl1flt 
stgHtfl-e-t+n-t-----p1tb-li0----{+}t,er-est-----HWf'its-----a-----p·u-l)l-i-e----heaF;d~g----t1-r-----R----0ltt:t-n-ge-----i-rt---{he-.. --rF\"JtX1sed 
"1'°'1ifc"';O" 0 f if th··c TT ,,,,.i,,.on fO"l'OS'° +'o .. B 118"'"'"'' "·01" tC'l rc"SOT 8'. "i·em ['" "',JU l nP 11, u '~'' ti . v'l< cc ..... 1 < ··.h.• i )i I-' i;:i;.•no" .. ' I" I '3 I < \.H 

erga-ni;oat-ien-rnpreseming·-at··lea-sH-etl-perneas,·A11y·+-eqmi&t··fod1earing·hy-·the··rennittee··er 
""" pmSO" s1rll he Tade h ""'i''"s +o *h0 D;"0 "* 0

•• an A "h·i'l '""te tl' 0 'TGU'YI" 'o·· the U.HJ ...... ~ LL ... <.<- (/ ' ... L 1 HI LUL.._: '-'--' LL'-' .nv .... ·L\_JL ~L ...... ,JL ~ ... »<-U-. .. •. 0 _,__ "- L5 I I . 

requcs' "w· 11e"ri"g heH sl'al' 1"e C8'1Cl'r'er1 jlW""ar• 'e <-J·e 1"""1°<-' 0 ns c£ ' 11e . ' '" c. i~ y 1 u. .. - ' '- • ~ t v . ' ... vc .... , .• .JCT n- L [ • "'t''"' uUv ..... H ~j 

Depa1iment-.··A·oepy-·<tf-the··med·ifi.ecl-·-Nfl.1JES··-r}eFmit··sha+l-··be··fmwan.fod··-t.t·Hh0·--iiem1ittee 
as soon as the modification becernes affective. Tho eJjsting NPDES permit shall remain 
ie·-e·ffoBHmtil+h.i··modifieEl··NPDES.·p-ermit··is-·i·ssu-ecl·.-
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_______ o __ ) __ JLth" ___ Q_rcp_<tr:tr_r1©n.tJJ."wnni_11.so_:;_.it__i$ __ 1JJ2b<rn11_1:i<!te __ JQ___i_11_itiM_e __ 1)N_\l_i.firn.tiQ•LS?_Lm1 
NPDES or WPCF Dennit, the DeTJartment will noti(y the permittee b:Lleglfile_red or 
QfDif.i~'ct_1J1;iU __ QLthe __ _m_Q_mtk;it.i2n_<!mLJhe_Je!l_rn_n_$ ____ for.the __ _m29itl"'itimJ, __ D_eJ2.ilrtme_m 
initiated modifications for NPDES 1Jermits shall be in accordance with section (2) of this 
rule_ and tl1r WPCF permits shall be in accordance with section (:i) of this rule_ 

.J:Zl __ The_11rn_ge_Qwe2 ___ fQr__m2i1l_i_,,;it_j_g11 ____ <11_1_c;J ___ i~,~-'J_;i_11_0_e ___ gfJ'JfQ_t<,S ____ p_ernJiJ.§ ___ ;ippJy_JQ __ miy 
modification requested by the permittee or initiated bv the Deoartment excluding 
m9_c;Jifi0_;i1iQ1J$J!mt;1re \'QDsi9.er.i'idJninQL 

_____ JnJJLtb.e_JD_Q_c;Jj_fi_~!JJi_o_1J _ __j_;; __ rr1_i_11_oi:,___i_Li§_<;QJ1§igi;r.e_c;J_ _;i __ C;iteg_o_1y __ 1 __ J;lec111_i_ni_11g ___ <!£ti_9_11 ___ ;i;; 
described in OAR 340-045-0027_ Pursuant to foderal regulations, types of minor 
mQdi_±}_Q_<\t_j_Q-1l~ __ j_1w!11d\e_Jh~ __ fo!l.owing; 

CA) Corrections oftvpographical errors; 
(B) Requirements for more frequent monitoring and/or i-ep01ting; 

-- ____ JG_LClmDg~5__j_1) §!2)11J~!h1l \:Q_!l1)_2l_i_m1_c;_~--~l_<i1e __ J;l)_Q_\l_jQ<;'<:)__Jhe __ D_~W __ Qi_l_t<;i _ _j_~ __ _!J_Q_L!1_!_\-!_!:<;l __ Jb.m1 
120 rlavs afrer the date in the existing permit and does not interfere with the final 
,_9J1w.!im1.:;_~ __ ,J9J.'J-~n11lr.e1mmt; 
________ JQ} __ _(J2<\_\1_g~5 __ JQ __ Jhie ___ (:Ql_1_~_trn_qi_Ql1_ __ 5\'heQ)Jl_,, __ fo_i:_ __ \j ___ !WW ___ gj_~f!rnrg£L~PLQYi_g_,st_pgJ_lu:ti_Q)} 

control eauipment is installed and ooerational Drior to discharge: 
__ J,l;l} _ _D_,;ktign pf_§ P.oi.nL~QPr£~ __ PHtfiJJl __ whr;n __ tJ_1r; ___ g_i§c;l_rnrg_\'e_Jl:Qm_Jh<lL_rmtfal_l _1§ 

terminated and does not result in discharge of pollutants from other outfalls except m 
accordance with the existing 12errnit limits: 
_________ {_f)_J1WQWQE\t_i_Q_11 __ Qf_c;_Q_11_g_i1_ig11~ ___ fi:grn_ __ § __ p_1,).\?J_i_c;:]_y_ __ Q}Y_\)_<]!;)__1_r_~;_i_t.n.!S'!_it __ W_QJ),:;' __ p_r.e1L<C!:IJ!l:!ent 
program that has been approved in accordance with OA.R 340-045-0063(1 ). 

_J!;>lJf.tlw __ m_g_gJ_t}""'ti.o_n_j_§_ n9Lm.inm,iLi§s;Qn§i~l£rn_<;\ <1 _(\lt!"g2rJ>J_U _Q_r __ cm_\'g_mxJY 
p_<'!r.rnitJj1}g __ ;iqj_gn ___ ;i2 ___ d!"~£t:i!2£d___in __ QAR ____ J_'l9_:94~-:992.:r_Q11!.yJh_l'_<::_Q11~liti2_1,_§ __ ~,1_1;i.ie,;J __ J_o 
modification are reopened during this process. The existing NPDES permit will remain in 
f,ft~gtuDJiHh~mQ_g_iJ}_g;_i_Jj_Q_H.i.§J1.rn'!l 

{3) The procedures for apolieation and issuance of WPCF permits applv to anv 
modification requested bv the perrnitteem2Liiliti_at<0_d_byJhe Departrnent excluding 
mmEfi.~_i!JJ_m_1~ _ __tb;iLm:_1: __ ggn_~i_d~_1_~~d _1_12i_1J.QL ________ _ 

(a) If modification to a IVI'CF permit is minor, as defined in seetion (2) of this rule 
tt1LNI'PES ___ pgrmi.tcLitfa_.;:9m_id_~IQ~l_;_i_ ~~i!JQgQ_i:y:J_ Q!"rntHti.ng<!\:t)Qn i!_§ cte;;q\be~Un QM 
~li±Q:9'l5:Q9ZL 

( c) Anv other modification to a WPCF permit is considered a Category ll permitting 
~i;Ji2n'!s.JlQ§£ri.!;>\;JLi1J.QARJ1Q:Q~f):DQ;?I 

(4) The modification will become effective u1mn mailing unless the permittee 
requests a hearing within 20 days. A request for a hearing must be made in writinu and 
~tM_e __ lli_e ___ gcQWJQ_~ __ for__tb_e __ .IeJN!"~L ___ _6_1)y__)_1_e!'.\cj_11_g __ 5-h!'.11Ll;i_e ___ \'mJd11_gtS',d_J\S. __ _,, ____ ~Ql-1t!"s.te_9_ s;;is.e 
hearing in accordance with ORS 183 A l3 through 183 A 70 and OAR Chapter 340 
J!iy_i_~j_Q_p__QJJ __ JL'!Jl_e;:n:ingjr; rnrntQo\ed,_Jhe __ <01'i.$Jlng__p_euniL\Oontir11!es.i1Lefft:\i_t_ w1ti_l_Jbe __ ~ 
fin;_i_l ___ ogJ_9r_j_~ __ j5_~1ted __ 

Stat. Auth.: ORS 468 
Stats. Implemented: ORS 468.065, ORS 468.070 & ORS 468B.050 
Hist.: DEQ 53(Temp), f & ef 6-21-73 thru 10-18-73; DEQ 58, f 9-21-73, ef 10-25-
73; DEQ 113, f & ef 5-10-76; DEQ 13-1988, f & cert. ef 6-11-88 
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340-045-0060 
Termination §us!cJensien or Revocation of an NPDES or '\NPCF Permit 

(l) I11 tl10 event tl1at it beco.n1es 11ece::;sary .for the Director to susp.e11d or re;'ok.e u 
:NPDES--pennit-due-+0--aon-oompfairnle--wit-lHhe-tonm+-0!'.+ho-NPDES--penn~t-,--unapproved 

d1tmges---itH1fKll'·ati~7H;··fa-lse---i1-1fenrn;1ti-01t-·suh-m-iHed-'i+i-··lhe··tippl-i-&atteH;···&F··aay--ethoF··0ause; 

thv Di·rcct....7r DhaH :iot.if:r" the pcrn:rittee by rvgistcrcd 01· certified n1nil of h1J 1n+ettt--te 
setipend--or--revoko--t-he--N,PDE-S--pennit,---Suoh--neti-Ifoat-ion--sl-mH---indude--the--rn;H;ons--:foHhe 
""'"1e•wien or "" ·o"°*;e,, The suspersion O" re· ·oc"*;·r "''all become eP'ect;"e 1 0 c1•h•s L;;u01 •. UL• L"-'" ._ . ..,_(_) J..L, il .. I '.L .L ' au.-... u. ul~ - · · .._ · -'-' f-o •w..} 

from the date of mailing ef such notice unle.35 ·,yithin tl:at time the pcrmittoe rnque0t:; a 
heal'ing---befere.-··-t-l1e-··Corn-m·ifrsi-oa---01'···i+s···m1thtxtz<Jd····FepFesenta-1-i',''''···-8twl-1----Fe<0tHef,f···for----a 
h "'f;l'" d:m11 ''(' Pree in .,,,.;ti'>C' t 0 ''10 T)jrn"tGf 31'" s'r'I "ta*" fre 5l"'l"1d" for th 0 
-'--'-'-"<~ l <5 '·'-'- -U. 0 · iu -'- >Y.l.l. u.t;, Q U. _,_, i....--...· -'-'-< .J.<.-t.I.. (J -~V l ~.- 0 H U -'-'-' 

!'eq1;est····Any····hear-ing----bekl----tihaJl----be····wnd110ted----p1ffsa-mlt····te···-the···Hogalati0ns----nf.--the 
Dep(Wfl-nent-.---T-lre---Dire0t-cw-·may---suspeHd···et'··revek0--aff--NP-DE-&--wi-thnut··+mti-fi0-ati-on---by 
T"''V'"C,.i or eort;"'e~ wai' :+- t'1e S'J'lj) 0 P";O .. o·· rc"oca'10·1 1" :,_ r"'S'lfl1'' 0 'o a ··cq"e"t t'-'r ) -':;;;':J \A ',.!' v• ,,, ,_, I~ I ' ' 1 .._ ·- y ··~' ,, ' \~Cl ' i,1 ,,, v-f"- C_7"' ... , ~. , u ,d ""' 

£ac-h--tkm1-the-p10rmittee,· 
, + ,+,.,. -i.1 - ',, ,~ • ,..,.+! I!',.... ··:_,,~'+ 

V .L p -.L .!. LV .\ .U _,{ le U ~ '-' '- '- l ·E>""'· V J ~"-''- .1 L '-.-

0-- ' 11"1 i'T0 na-·"1' 1C G"T'l''" to 0 FCS8T"C mill ("'f'U,. 't l"a'' ""f'Ua'l' 'O a'"'1' "l"1e '"'h , "'!-' ,.._q,,, n:11,,,
0

.,., _, u. .,,_,,.,, .-11 10,,.1, 1 "'-J• pi.-t ... 1 11= t< PF"v'-<)•, 

sHtt·HlBf,;····&Hstmtid----cw···reveke----a···NP-DE8···fJCHHit-···eff-G€ti-vo···tmmedi-atdy,---.f>k7!•i0e···ef---sH0h 
Guspenr:ic11 or rc-,,oc.aticn n1ust ~lt-ate the reasons fsr such action ar1d G.dvi::;e the permit.tee 
1hat--h10--may---rnquest---a---h-e-aring---befofe--tl1e---Gommission---er--1ts···<Htt-h0rintld·-·rnfxesenM,1ivo, 
-:',u0h--noq-uost·fot'··&·-l1eaFi-ng--sl-1al-l--be--m<Hfo--iH-·W·FittHg·tt>-tho--Di·1'00tm--wi-thiH--90--d-ayfr··of.th-e 
date of susper>:;ioa acid ~.hall stnte ~J1e gFDunds for the ;·0cyctcst. ;\ny headn;s :;hall be 
eonduet-ed--purnuant--te--thB--rngulatioBfr·of+he--D-ep-atiment, 

OJi\_1JtQn:w.ti.:,Iennin.§J\QJLl:\.P~.t:iniU§iJ\1tQrn~.ti£@HY..t~r.min!tt~d.wh~n: 
...... J§).JJ.1s> .. Ps>1m1:t.m.<2M..i~.~'1s>~ .. !t..l.!.~w .. n."rn1.i.t.for..1h5': .. ~1!n1t' .. ~.1:1iY.i1J .. W .. QP.t'rnt.i_Q1_1_; 

(b) The permittce requests in writing that the permit terminate, if the Department 

ds:tt?tmi1w§J_h\itiJJ2~rmit.i~JN.l~mg~r._i1s:.;d~d;Qr 
(cl The permittee fails to submit ap!llication for permit renewal as reouirecl in OA.R 

340-·45-0030. Termination i5_Qffe9tive on the per111i(<')o51;1irnJ~Q1LtlJi.Le.c 

....... .J.'.l.LRe..Y.Q0.?l1i.Q11.w.i.thwj2u12.t)_g_e_, 
{a) ff the Depa1tment determines that a nermittee is in non--comoliance with the terms 

9L. it§ .J>.t?rm.it .... tmhmitte!L.f.'ll~"~- .. il:ifarrn'lti_QJl in Jhe. . mwli.0.<t.timL0L2the.LJ.Q£J11ii:e..9 
Q,Q<;;JJ.rn.e..1!J!1.t)_Q11 .... 2L.i.~i.11.Y..i2h1ti.9.11 ... 2f.mJY .. ilJ2!2Ec.i'\hle..J.aw, __ Jhi! .. P.iJ.:ei;:tm: rnilY..n~Y..2.ke. .. Jhe. 
permit. 

.JbJ .... Ihe De.12iJJ:!.mEent .. xYi.!L.i1rm.-:igg r.12.tiQe_ __ Qf.Jbe..in.ts:nLJQ_ .rnY.\l.ke. .. J.he..12e.miiLii.l 
accordance with OAR 340-011-0097. The notice will include the reasons why the permit 
wi11 be revoked. The Department must receive a ·written re.quest fbr a hearing stating the 

grmmsJ.~.J:\21: . .tber.s:qye_;;t..w.i.tbi.!1 __ §_Q£J~ys .. l1.:2.mJh<c .. 9.!!1e .. Qf~e_r.,,i_g_e_ __ QfJ.he..J.12.ti0e .... TheJ1t'aii.11_g 
wiJ! be conducted as a contested case hearing in accordance with ORS 183.413 thrnuph 

l..2.JAJ\lm1!1.QAR .. Cb<!.P.t~r,lc\Q_,piy\.~i.li.nQJl,_IheP.e.rntiUYilL<;Qntin\1eineff".c;L1mtiLt.he 
9.Q. s;hU'§.e.?S12i1:1:2~_.QL!l .. finil.LQttl!2ri~.i.s.~\11:29 .. 

(3) Revocation without prior notice. 
JC\}Jfth~.P~DDL\J.n<':.nt.fin;;t~_Jhi:tUhsoP.9X.mit.t.~~'§ .?o<::ti:iritieHSIH.!§_()_ £1 .. ~Qf:i.Q_l~~- Qi:mgeLtqJJw 

public health or safety of the enviromnent, the Depaitment may immediately revoke or 
refiJse to renew a ocrmit without prior notice or oooortunitv for a hearing. 
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___ Jh}.JLEQ __ 1\_~lY1!_1)_\:S' __ TIQ1i.<;:S' __ gfJh\HS'YQ<e;)J_ign__i_~J2rnY.idS'd,_Jh\' __ p_~aim1m_\'nt_y,ijlJ_11_Qt_ify_Jh5' 
pennitlee as soon as possible as provided in 0 AR 340-0l l -0097 _ The notification will 
stcrJJ, _thS'_I\'_\l_$_Qne __ for__t_lw.rfYQ,,il.ti9n_9r__r~fo_eoJJ9 _ _i:\'_n\'Y'!' 

( c) The DeDartment must receive a written request for a hearing stating the grounds 
for the request within 90 days of the service of the notice_ The hearing will be conducted 
<i-~ __ n_ g911J©,~t~_\l ___ \'.DB_•~ __ bS?_!!Iing__in ___ \l<e,9-1Jl!lrn;;g_ witb ___ Qg_s __ J~)_,_'f__!)_ _ _thm1!gILJ_~J,_4_7_Q ___ §_n\l ___ Q6_R 
Chapter 340, Division 011. If the Deoartment does not receive a request for a hearing 
1y~thi!-1 __ 2QsJ.;iye,_Jh5'.X.QY_Qg;1ti_g_n_g_u_\'.fo_,_\lLt\?_X\'.!-15'l~~-l2f\'._9J11\'.~ __ fi!_i_\lLwith9l!1Jw:th\'L_\l\'.t.i9_nJ1y 
Jhs; _ _Q".J25_\I}l)J_\'.!.)1, 

Stat Auth_: ORS 468 
Stats_ Implemented: ORS 468.065 & ORS 468.070 
Hist: DEQ 53(Temp), f & ef 6-21-73 thru 10-18-73; DEQ 58, f 9-21-73, ef 10-25-
73; DEQ 113, f & ef 5-10-76; DEQ 22-1981, f & ef 9-2-81 

340-045-0061 
S13ecial '\WPCF l'ermit IS!Jort-Tetm) 

The Director mav waive the procedures retiuired in OAR 340-045 and issue a special, 
§l_19_1Jc_t~nn_.\Y!'_\:_f __ pfnnit.fonm'2"-l2'2\3ted __ ~>Lem'2rn'2ngy __ \l<;'tiY_iJi_\'li, __ Qpen1-tiD.t1\i,_emLto:§.iQ_u5_0J 
cti~:\'.h!llgf,O~, __ fati;:h __ !:\J2'2I!:DiLwilJ __ l)_Qt __ Q_l>_\;eS'ct_ §Q __ !J~y§j)_l_ d11_rnt)Q1Jfi:QDl d<tt!:' gfiliB1Wll<;'<C m1_d 
will be developed to ensure adequate orotection or propertv and preservation of Dublic 
h_e<tl11Lwelfoi:~ andI.e$Q\\rQ<eli,_ A1wli~~!ltionJm _f\ __ s_pr_0_i<tL.!:Y!'_Cf_ perm_it _ _grn_eLl2eJn __ \viiJ.ing 
and may be in the form of a letter that ±lilly describes the emernencv and the proposed 
activities .. operations. emissions. or discharges . 

.SJ~l-6\!Jh,;_Qg.SA§? 
Stats_ Implemented: ORS 468.065 & ORS 468 070 

340-045-0062 
SHpu!-ated--Cfmse-1-itMut1ml Ag:n~ement and Orders 

(1) The Director may issue a :;tipulated rnns0ntrnh!W_aJ ___ l\gC~t'.m\'_nLa,nd order i_Mil-Q_Lin 
lieu of, or in addition to an NPDES_permit or wWPCF_permit where _\1_1t'._M_A(li-t is part of 
an enforcement action, for disposal of wastewater di-spo5-sJ-associated with the cleanup of 
a spill, or other foL_!rn ___ activity wkich t!rnLdoes not lend itself to the normal permitting 
process or permit term 

(2) The--st-ipu-lated-0e-n-sen<-01•de1•An MAO may include, but not necessarily be limited 
to, compliance schedules, effiuent limitations, monitoring and reporting requirements, 
and/or stipulated penalties_ 

(3) The term of a stipulated ordermLM_AQ, when used in lieu of a permit, wiJL.~lrnll 
not be longer than the term of the type of permit it is replacing_ 

J4)--fo1----the--i-ssmrnee--of-a--st1pul-ltt0d--00-nsenlc--eHle1•;--'the--Hor-mal---pe1•miHi-ng--prnBe<lBHlS 
fo:md in O/'..R Chapter : "!(J, DiviGiuns i 'I and ,15 Gre not required but arn optio:ia!. 
He-we»•er;--vdre-n---the--order--is--+s-stted--in--!iett--efan-:J\1PDES-per-m+t-;--a--pabik--net-iee--amk>un0<>
'wc-nt---ef-tl-iat--tHterldec!---ac:t-ion--w-il-l---b0--d-i-sti'itmteEl---at--:1ettsi>---3-0--d-ays---prti:w--1B--fi-m1-lt;oi-ng--tl-1e 
ord 0 r C'"'ep' F(y "'l'''--omrer'a1 c1e"HH''" a-· otker i·1°!8l'"C 0 '"'w1·0 

,. '·'e"T' 'P 's"c-i'·g •·h 0 
, .. '-"' •'-V .._ L ' ..... , ".. ' j ,.._ ,.1 l u t" • .. ' t J. - IV -'d n I ...., "TI '-l "·} l ' ( '3~ u,_ t ..., 

e-rder--may---magntfy--d1e--pmblem,--la--t!mt--instanee,--a--pub!k---1K>ti0e--a,nnotmBeme-nt--may---&e 
issued at the sa111e tirne the oi-der is issued. 
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_____ __{:')_)Ih<2_pgn11iJ.ti11g_j;II:Q\:'2\.llJL©§i_11_Q/~R.J:'IQc_Qt)_~ __ m:\' __ llQtB~.91!iI'29.Jm: MAQ§,\!:X.\:t't'Lfot 
the following: 

{gJ ,'\!LM,:J,Q ___ )§_;:m:_cl ____ in_Ji<2\L_Qf _;i,n __ Nl'P_ES __ Q\OtmiL.i§ ___ <;_QJ:l§JQ<CJ<2Q __ \\ ___ (;_;i_t~gmy_ JX 
permitting action as described in OAR 340-045-0027. An exception to this requirement is 
allowed for environmental cleanups or other instances where a delay in issuing an MAO 
m\\YJn<:\g11iJyJh\!_prn];>J.~rn_ ____ 11,_Jh.\'_'.'.\'_5iJJJ_<!Ji_Q1_1_~_, ___ p_µ];>l_is; ___ 11_gJis:f ___ 1_11_;i_y_ __ 1;i_~___i§_~lJ'2\.l ___ <:\tJhg __ §_\\nJ'2 
time the MAO is issl1ed. 

(5) When __ <in __ l:\'.lAQ a stipulated order is used in lieu of a permit, the fee schedule for 
permits found in OAR340-045-0075 :"'1i-1Lsl-ttttl-apply. 

Stat Auth.: ORS 468.020 
Stats_ Implemented: ORS 468.065 & ORS 468B.050 
Hist.: DEQ 21-1990, f. & cert. ef. 7-6-90 

340-045-0063 
Industrial Waste Pretreatment 
_________ ( 1) All owners of sewerage systems which receive industrial waste subject to federal 
or state pretreatment standards w_i)_Ls-ha-l-l-develop and implement a pretreatment program 
for controlling those industrial contributors. The program will &ltalt--be submitted to the 
Director for approval. Prior to apprn.,·al, the Director d1dl provide opportunity for public 
Bm11ment--by--i-ssuing-a--rx1bliB--noti-eB--ofthe-rneeipt--of-a--tJrntreai-meat--pFogram.---OppeFtHnit-y 
-.'>lml1--al-se--be-p1'ovi-Eieil---fo1°--a--pabl-iB--heaFi-n-g,---Any--pe1'St7n--oF--gFm1p-0f-pe-r-scll-1s--'lm1y--re<oJHOS-t 
(l'" pet'''Gn fof q m)l'l'c 1JO"f;f'C' A FPbli-" f"''\'"i'j••Ptjlj ho 1JO]d jf>l1C 0'""0'" nf+lJQ affon+Qd l • •l-1 / • v p<- U I i ·tc J •-:;.7 . ,;: _pd V •vl ·• • b ,y • vv I '"'- P vi''""'' v P~ vvi;: v 

se\v~fag0--sys-tf~t11:--s0--r-cxtHests·:··l\Js0;··1ft11e-IJireet0r-tlet0F.n11r1eg.-tl1a:t--t:1£e-flil·i-1T:f:E}FB1:a:t-i0t1--±1"ttty

b e "·-~duo0d +l"""eb-- or jf t''er" 's si·"li"'can' ""b''" i"'°'""S' a "e""iPg "''ll be lr1d ptO Q l 1V1 x~ A. li '-' L 6-'- .!.1 · 1( t-''-"- £.<.Q .l.H'-'ll:i<. ~~ - U H-.l 1 \Y1 (;.i.._, 

P\'!.P.ilt1112g11L<H212rnY.'1)___i ~--"Q!2~id_<;'_i:<;_g ___ il __ (;1\t~_gQ1yJIJ_ !:ls:ti<,211 _i:l~ \.le§i;c1:i1;i_ggj11 _QA l3,_)_t)_Q_:O.:'L;;:: 
0027. 

(2) The Director wiH review requests for revisions of categorical pretreatment 
standards to reflect removals achieved by the sewerage system. No removal credit is 
allowed unless approved by the Director. 

(3) Both the owners of sewerage systems receiving industrial wastes and the 
industrial contributors will shall---comply with applicable pretreatment provisions of the 
federal Clean Water Act and the rules of the Department 

( 4) Where a question exists as to whether or not an industrial contributor falls within 
a particular industrial subcategory, the Director vii II -shal-l---make a written finding and 
shall submit it to the EPA Regional Enforcement Division Director for a final 
determination, unless the Enforcement Division Director waives the receipt of the 
Director's determination as provided in the federal regulations. In that case the Director's 
determination shall be final. 

( 5) The owner of a sewerage system receiving industrial waste is responsible fort-o 
assureing that the industrial contributor meets the prohibited discharge or categorical 
pretreatment standards established by the United State Environmental Protection Agency 
or the Department, whichever is most limiting. The owner of the sewerage system may 
impose more stringent pretreatment standards if deemed necessary by the owner for the 
proper operation and maintenance of the sewerage system or disposability of the sewage 
sludge. 

(6) The Director will review requests for Fundamentally Different Factors variances 
and will Hlml-l--either deny them or concur with them and submit the concurrence to the 
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United State Environmental Protection Agency for approval, as provided m federal 
regulations. 

Stat. Auth.: ORS 468 & ORS 468B 
Stats. Implemented: ORS 454.020 & ORS 468B.035 
Hist.: DEQ 16-1980, f & ef 5-27-80 

340-045-0075 
Permit Fee Schedule6 

(1) Filing Fee. Unless waived by this rule, a filing fee of $50 shall accompany any 
application for issuance, renewal, modification, or transfer of an NPDES permit or 
WPCF permit, including registration for a General Permit pursuant to OAR 340-045-
0033 and request for a Special Permit pursuant to OAR 340-014-0050. This fee is non
refundable and is in addition to any application processing fee or annual compliance 
determination fee which might be imposed. The following filing fees are waived: 

(a) Small gold mining suction dredges which qualify for General Permit 700, and 
with an intake hose diameter of four inches or less; 

(b) Small gold mining operations which qualify for General Permit 600, and which 
can process no more than five cubic yards of material per day. 

(2) Application Processing Fee 5 Unless waived by this rule, an application 
processing fee shall be submitted with each application. The amount of the fee shall 
depend on the type of facility and the required action as follows: 

(a) New Applications: 
(A) Major industries1 

- $31,400; 
(B) Minor industries - $6,280; 
(C) Major domestic2 

- $20,000; 
(D) Minor domestic3

: 

(i) Categories Da, Db - $4,000; 
(ii) Category E- $2,000; 
(iii) Category F - $500; 
(E) Agricultural - $6,280; 
(b) Permit Renewals (including request for effluent limit modification): 
(A) Major industries1 

- $15,700; 
(B) Minor industries - $3,140; 
(C) Major domestic2 

- $10,000; 
(D) Minor domestic3

: 

(i) Categories Da, Db - $2,000; 
(ii) Category E- $1,000; 
(E) Agricultural- $3,140; 
( c) Permit Renewals (without request for effluent limit modification): 
(A) Major industries1 

- $7,850; 
(B) Minor industries- $1,180; 
(C) Major domestic2 

- $5,000; 
(D) Minor domestic3

: 

(i) Categories Da, Db - $750; 
(ii) Category E - $500; 
(iii) Category F - $200; 
(E) Agricultural- $1, 180; 

Attachment A - Page 20 



(d) Permit Modifications (involving increase in effluent limitations): 
(A) Major industries1 

- $15,700; 
(B) Minor industries- $3,140; 
(C) Major domestic2

- $10,000; 
(D) Minor domestic3

: 

(i) Categories Da, Db - $2, 000; 
(ii) Category E- $1,000; 
(E) Agricultural - $3, 140; 
( e) Permit Modifications (not involving an increase in effluent limits): All categories 

-$500; 
(f) Special WI'(:JC:.Permits issued pursuant to OAR 340-014 0050 Q:I.5.:Q.\l.~?1- $250; 
(g) Modifications of septage alkaline stabilization facilities permits - $200; 
(h) New General Permits, by permit number: 
(A) 100, 200, 400, 500, 600 (over 1,500 cubic yards per year), 900, 1000, 12000, 

1200S, l 400A- $80; 
(B) 300, 1200F, 1300, 1400B, 1500, 1600- $155; 
(C) All other 1200, 1700 - $235; 
(D) Others not elsewhere specified - $23 5; 
(E) In addition, the following fees shall be added to categories (A) through (D) when 

the listed activities are a required part of the application review process: 
(i) Disposal system plan review - $315; 
(ii) Site inspection and evaluation - $785; 
(i) Renewal of General Permits, as listed in subsection (2)(h) of this rule - $35; 
G) Application processing fees described in subsections (2)(h) and (i) of this rule are 

waived for specific categories as follows: 
(A) Small gold mining operations which qualify for General Permit 600, and which 

can process no more than five cubic yards of material per day, or more than five cubic 
yards of material per day but less than 1,500 cubic yards of material per year; 

(B) Small gold mining suction dredges which qualify for General Permit 700. 
(3) Technical Activities Fee.4

' 
5 All permittees shall pay a fee for NPDES and WPCF 

permit-related technical activities, as follows: 
(a) New or substantially modified sewage treatment facility- $4,600; 
(b) Minor sewage treatment facility modifications and pump stations - $500; 
(c) Pressure sewer system, or major sewer collection system expansion- $350; 
( d) Minor sewer collection system expansion or modification - $100; 
(e) New or substantially modified water pollution control facilities utilizing alkaline 

agents to stabilize septage - $500; 
( 4) Annual Compliance Determination Fee Schedule: 5[Schedule not included. See 

ED.NOTE.] 
(b) Industrial, Commercial and Agricultural Sources (Source and Initial and Annual 

Fee): (For multiple sources ou oue application select only the one with highest fee) 
(A) Major pulp, paper, paperboard, hardboard, and other fiber pulping industry -

$9,420; 
(B) Major sugar beet processing, potato and other vegetable processing, and fruit 

processing industry- $9,420; 
(C) Seafood Processing Industry: 
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(i) Bottom fish, crab, and/or oyster processing-$ 1,060; 
(ii) Shrimp processing - $1, 060; 
(iii) Salmon and/or tuna processing- $1,885; 
(iv) Surimi processing- $1,885; 
(D) Electroplating industry (excludes facilities which do anodizing only): 
(i) Rectifier output capacity of 15,000 amps, or more - $9,420; 
(ii) Rectifier output capacity of less than 15,000 amps but more than 5000 amps -

$4,710; 
(E) Primary Aluminum Smelting- $9,420; 
(F) Primary smelting and/or refining of non-ferrous metals utilizing sand chlorination 

separation facilities - $9,420; 
(G) Primary smelting and/or refining of ferrous and non-ferrous metals not elsewhere 

classified above - $4,710; 
(H) Alkalies, chlorine, pesticide, or fertilizer manufacturing with discharge of process 

waste waters - $9,420; 
(I) Petroleum refineries with a capacity in excess of 15, 000 barrels per day 

discharging process wastewater- $9,420; 
(J) Cooling water discharges in excess of20,000 BTU/sec- $4,710; 
(K) Milk products processing industry which processes in excess of 250,000 pounds 

of milk per day- $9,420; 
(L) Major mining operations (over 500,000 cubic yards per year)- $9,420; 
(M) Minor mining and/or processing operations: 
(i) Medium (100,000 to 500,000 cubic yards per year) mechanical processing -

$3,140; 
(ii) Medium using froth flotation - $4, 710; 
(iii) Medium using chemical leaching - $6,280; 
(iv) Small (less than 100,000 cubic yards per year) mechanical processing- $785; 
(v) Small using froth flotation - $1,570; 
(vi) Small using chemical leaching- $3, 140; 
(N) All facilities not elsewhere classified with disposal of process wastewater -

$1,885; 
(0) All facilities not elsewhere classified which dispose of non-process wastewatern 

(i.e., small cooling water discharges, boiler blow down, filter backwash, log ponds, etc.) 
- $1,180; 

(P) Dairies and other confined feeding operations on individual permits - $705; 
(Q) All facilities which dispose of vcasfewfttE>rswastewater only by evaporation from 

watertight ponds or basins - $705; 
(R) General permits, as listed under paragraph (2)(h)(A) through (2)(h)(D) of this 

rule, except as follows: - $275; 
(i) 1400A- $155; 
(ii) Annual compliance determination fees are waived for gold mining activities 

which qualify for General Permit Categories 600 and 700. 
FOOTNOTES: 

1 Major Industries Qualifying Factors: 
-1- Discharges large BOD loads; or 
-2- Is a large metals facility; or 
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-3- Has significant toxic discharges; or 
-4- Has a treatment system which, if not operated properly, will have a significant 
adverse impact on the receiving stream; or 
-5- Any other industry which the Department determines needs special regulatory 
control. 
2 Major Domestic Qualifying Factors: 
-1- Serving more than 10,000 people; or 
-2- Serving industries which can have a significant impact on the treatment 
system. 
3 Minor Domestic Qualifying Factors: 
-1- Do not meet major domestic qualifying factors; 
-2- Categories Da, Db discharge to surface waters; 
-3- Categories E and F do not discharge to surface waters, and are under Water 
Pollution Control Facilities (WPCF) Permit. 
4 Technical Activities Fee Qualifying Factors: 
-1- Fee charged for initial submittal of engineering plans and specifications; 
-2- Fee not charged for revisions and resubmittals of engineering plans and 
specifications; 
-3- Fee not charged for facilities plans, design studies, reports change orders or 
inspections. 
5 Confined Animal Feeding Operations: Sections (2), (3), and ( 4) of this rule do 
not apply to General Permit 800, confined animal feeding operations, 
administered by the Oregon Department of Agricultural. 
6 On-site Sewage Disposal Systems: Fees for on-site sewage disposal systems, 
including those requiring WPCF permits, are found in OAR Chapter 340, 
Division 71. 
[ED. NOTE: The schedule referenced in this rule is not printed in the OAR 
Compilation. Copies are available from the agency.] 
[Publications: The publication(s) referred to or incorporated by reference in this rule 
are available from the agency.] 
Stat. Auth.: ORS 468.020 & ORS 468.065(2) 
Stats. Implemented: ORS 468B.050 & ORS 468.065 
Hist. DEQ 113, f & ef 5-10-76; DEQ 129, f & ef. 3-16-77; DEQ 31-1979, f & ef 
10-1-79; DEQ 18-1981, f & ef 7-13-81; DEQ 12-1983, f & ef 6-2-83; DEQ 9-
1987, f & ef 6-3-87; DEQ 18-1990, f & cert. ef 6-7-90; DEQ 10-1991, f & cert. ef 
7-1-91; DEQ 9-1992, f & cert. ef 6-5-92; DEQ 10-1992, f & cert. ef 6-9-92; DEQ 
30-1992, f & cert. ef 12-18-92; DEQ 20-1994, f & cert. ef 10-7-94; DEQ 4-1998, f 
& cert. ef 3-30-98; Administrative correction 10-22-98 

34 0 ()'j § (l090 
Implementllti1t1;..1);1te 

0-A-R---]40--043-0-\P.Q---b€0EH'nes---BffB0ti-v<3----HpEH'l----l:i.itHg-_----Al-l----0th0F---rnle---modtft-6-att01-15 
b~;co111.:: effective i\pril 1, 1995. 1Jntil tl10GJ rules beeo1T1e effective, J"·;_isting rules rs111ab1 
in---e-tfo0t,--N0tfang--i-n--th1s---8ect-i0n---is---inteHded--£0--prnvent-the-Depart-mBn<--frem--taki-ng--any 
aBttEH'J--H€*3BIIBB-Pf·te--pfej:l!tl'e--fo-F-tmpkm-1ei-1fotg-t+1e--1¥<;'W--FHlB~co 

Stat. ,A,uth. ORS ·!51.826, ORS 1''1.780 & ORS %8.0"".l 
Stat-s,--IrnplmHBHted'--0RS--46Sfl.,(l65 
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Hist. DEQ 27 1994, f 11 15 94, GCFL ef 'I 95 
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340-071-0100 
Definitions 

DIVISION71 
ON-SITE SEW AGE DISPOSAL 

As used in OAR 340, Divisions 071, 072, and 073, unless otherwise specified: 
(1) "Absorption Facility" means a system of open-jointed or perforated piping, 

alternative distribution units, or other seepage systems for receiving the flow from septic 
tanks or other treatment facilities and designed to distribute effluent for oxidation and 
absorption by the soil within the zone of aeration. 

(2) "Active Sand Dune" means wind drifted ridges and intervening valleys, 
pockets, and swales of sand adjacent to the beach. The sand is grayish-brown (color value 
of four ( 4) or more), with little or no horizon, color, or textured differences. Active dunes 
are either bare of vegetation or lack sufficient vegetation to prevent blowing of sand. 

(3) "Aerobic Sewage Treatment Facility" means a sewage treatment plant which 
incorporates a means of introducing air and oxygen into the sewage so as to provide 
aerobic biochemical stabilization during a detention period. Aerobic sewage treatment 
facilities may include anaerobic processes as part of the treatment system. Mechanical 
Oxidation Sewage Treatment Facility means an aerobic treatment facility. 

(4) "Aerobic System" means an alternative system consisting ofa septic tank or 
other treatment facility, an aerobic sewage treatment facility and an absorption facility, 
designed to provide a level of treatment before disposal. 

( 5) "Agent" means the Director or that person's authorized representative. 
(6) "Alteration" means expansion and/or change in location of an existing system, 

or any part thereof Major alteration is the expansion or change in location of the soil 
absorption facility or any part thereof Minor alteration is the replacement or re-location 
of a septic tank or other components of the system other than the soil absorption facility. 

(7) "Alternative System" means any Commission approved on-site sewage 
disposal system identified within this division, for use in lieu of the standard subsurface 
system. 

(8) "Approved Material" means construction items that have been reviewed and 
accepted for use by the Department. 

(9) "Approved Criteria" means methods of design or construction that have been 
reviewed by the Technical Review Committee (TRC) and accepted for use by the 
Department. 

(10) "ASTM" means American Society of Testing Materials. 
(11) "Authorization Notice" means a written document issued by the Agent which 

establishes that an existing on-site sewage disposal system appears adequate to serve the 
purpose for which a particular application is made. 

(12) "Authorized Representative" means the staff of the Department of 
Environmental Quality or staff of the local governmental unit performing duties for and 
under agreement with the Department of Environmental Quality. 

(13) "Automatic Siphon" means a hydraulic device designed to rapidly discharge 
the contents of a dosing tank between predetermined water or sewage levels. 

(14) "Bedroom" means any room within a dwelling which is accepted as such by 
the State of Oregon Department of Commerce building codes representative or the local 
authorized building official having jurisdiction. 
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(15) "Biochemical Oxygen Demand (BOD)" means a measure of the 
decomposable organic matter in wastewater. It is used as an indication of wastewater 
strength. For the purpose of these rules, all references to BOD shall be for the five day 
BOD. 

(16) "Black Waste" means human body wastes including feces, urine, other 
extraneous substances of body origin and toilet paper. 

(17) "Capping Fill System" means an alternative system where the disposal trench 
effective sidewall is installed a minimum of twelve (12) inches into the natural soil below 
a soil cap of specified depth and texture. 

(18) "Cesspool" means a lined pit which receives raw sewage, allows separation 
of solids and liquids, retains the solids and allows liquids to seep into the surrounding soil 
through perforations in the lining. 

(19) "Chemical Recirculating Toilet Facility" means a toilet facility wherein black 
wastes are deposited and carried from the bowl by a combination of liquid waste and 
water which has been chemically treated and filtered. 

(20) "Chemical Toilet Facility" means a non-flushing, non-recirculating toilet 
facility wherein black wastes are deposited directly into a chamber containing a solution 
of water and chemical. 

(21) "Clayey Soil" means mineral soil that is over forty (40) percent clay that 
shrinks and develops wide cracks when dry and swells and shears when wet forming 
slickensides and wedge-shaped structure. Clayey soil is very hard or extremely hard 
when dry, very firm when moist, and very sticky and very plastic when wet. 

(22) "Claypan" means a dense, compact clay layer in the subsoil. It has a much 
higher clay content than the overlying soil horizon from which it is separated by an 
abrupt boundary. Claypans are hard when dry and very sticky and very plastic when wet. 
They impede movement of water and air and growth of plant roots. 

(23) "Combustion Toilet Facility" means a toilet facility wherein black wastes are 
deposited directly into a combination chamber for incineration. 

(24) "Commercial Facility" means any structure or building, or any portion 
thereof, other than a single-family dwelling. 

(25) "Commission" means the Environmental Quality Commission. 
(26) "Community System" means an on-site system which will serve more than 

one (1) lot or parcel or more than one (1) condominium unit or more than one (1) unit of 
a planned unit development. 

(27) "Completed Application" means one in which the application form is 
completed in full, is signed by the owner or that person's authorized representative, and is 
accompanied by all required exhibits and required fee. 

(28) "Conditions Associated With Saturation" means soil morphological 
properties that may indicate the presence of a water table that persists long enough to 
impair system function and create a potential health hazard. These conditions include: 

(a) High chroma matrix with iron depletions. Soil horizons whose matrix chroma 
is 3 or more in which there are some visible iron depletions having a value 4 or more and 
a chroma of 2 or less. Iron-manganese concentrations as soft masses or pore linings may 
be present but are not diagnostic of conditions associated with saturation; or 

(b) Depleted matrix with iron concentrations. Soil horizons whose matrix color 
has a value of 4 or more and a chroma of 2 or less as a result of removal of iron and 
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manganese oxides, and that have some visible zones of iron concentration as soft masses 
or pore linings; or 

( c) Depleted matrix without iron concentrations. Soil horizons whose color is 
more or less uniform with a value of 4 or more and a chroma of 2 or less as a result of 
removal of iron and manganese oxides. These horizons lack visible iron concentrations 
as soft masses or pore linings; or 

( d) Reduced matrix. Soil horizons whose color has a value of 4 or more and a 
chroma of2 or less with hues that are often, but not exclusively, on the gley pages of the 
Munsell Color Book. Upon exposure to air, yellow colors form within 24 hours as some 
of the ferrous iron oxidizes; or 

( e) Dark colored organic soils. Either these soils are Histosols, or they are 
mineral soils that have Histic epipedons; or 

(f) Salt-affected soils. Soils in arid and semi-arid areas that have visible 
accumulations of soluble salts at or near the ground surface; or 

(g) Dark colored shrink-swell soils. These soils are Vertisols whose colors have 
values of 3 or less and chromas of 1 or less. Iron concentrations may be present but are 
not diagnostic of conditions associated with saturation. 

(29) "Confining Layer" means a layer associated with an aquifer that because of 
its low permeability does not allow water to move through it perceptibly under head 
differences occurring in the groundwater system. 

(30) "Construction" includes installation of a new system or part thereof, or the 
alteration, repair or extension of an existing system. The grading, excavating, and earth
moving work connected with installation, alteration, or repair of a system, or part thereof, 
is considered a part of system construction. 

(31) "Conventional Sand Filter" means a filter with two (2) feet or more of sand 
filter media designed to chemically and biologically process septic tank or other 
treatment unit effluent from a pressure distribution system operated on an intermittent 
basis. 

(32) "Curtain Drain" means a groundwater interceptor that is installed as a trench 
with a minimum width of twelve (12) inches and extending into the layer that limits 
effective soil depth. It has a perforated pipe installed along the bottom of, and the length 
of the trench and has a minimum of twelve (12) inches of drain media over the drainline 
and filter fabric placed over the drain media. The curtain drain must meet the setbacks 
from septic tanks and disposal areas as required in Table 1. 

(33) "Cut-Manmade" means a land surface resulting from mechanical land 
shaping operations where the modified slope is greater than fifty (50) percent, and the 
depth of cut exceeds thirty (30) inches. 

(34) "Department" means the Department of Environmental Quality. 
(35) "Design Criteria" means the criteria used in designing on-site sewage 

disposal systems including, but not necessarily limited to, dimensions, geometry, type of 
materials, size of drain media or filter media, disposal field sizing, depth, grade or slope, 
hydraulic loading rate or any other factor relevant to the successful operation of the 
system. It does not include disposal area siting criteria. 

(36) "Director" means the Director of the Department of Environmental Quality. 
(37) "Disposal Area" means the entire area used for underground dispersion of the 

liquid portion of sewage including the area designated for the future replacement system. 
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It may consist of a seepage pit or of a disposal field or of a combination of the two. It 
may also consist of a cesspool, seepage bed, bottomless sand filter, or evapotranspiration
absorption system. 

(38) "Disposal Field" means a system of disposal trenches or a seepage trench or 
system of seepage trenches. 

(39) "Disposal Trench" means a ditch or a trench installed into natural soil, 
permeable saprolite or diggable bedrock, with vertical sides and substantially flat bottom 
with a minimum of twelve (12) inches of clean, coarse drain media or other material that 
is used in these rules into which a single distribution pipe has been laid, the trench then 
being backfilled with a minimum of six ( 6) inches of soil. 

( 40) "Distribution Box" means a watertight structure which receives septic tank or 
other treatment facility effluent and distributes it concurrently into two (2) or more 
header pipes leading to the disposal area. (See OAR 340-073-0035). 

( 41) "Distribution Pipe" means an open-jointed or perforated pipe used in the 
dispersion of septic tank or other treatment facility effluent into disposal trenches, 
seepage trenches, or seepage beds. 

( 42) "Distribution Unit" means a distribution box, dosing tank, diversion valve or 
box, header pipe, or other means of transmitting septic tank or other treatment unit 
effluent from the effluent sewer to the distribution pipes. 

(43) "Diversion Valve" means a watertight structure which receives septic tank or 
other treatment facility effluent through one (1) inlet, distributes it to two (2) outlets, only 
one (1) of which is utilized at a given time (See OAR 340-073-0045). 

( 44) "Dosing Tank" means a watertight receptacle placed after a septic tank or 
other treatment facility equipped with an automatic siphon or pump. 

(45) "Dosing Septic Tank" means a unitized device performing functions of both 
a septic tank and a dosing tank. 

( 46) "Drainfield" means a Disposal Field. 
( 4 7) "Drain Media" means clean washed gravel, clean crushed rock, or other 

loose types of natural or synthetic aggregate approved by the Director, used in the 
distribution of effluent. It shall have a minimum size of three quarters (3/4) inches and a 
maximum size of two and one-half(2-1/2) inches. The material shall be durable and inert 
so that it will maintain its integrity and not collapse or disintegrate with time and shall not 
be detrimental to the performance of the system. 

(48) "Dwelling" means any structure or building, or any portion thereof which is 
used, intended, or designed to be occupied for human living purposes including, but not 
limited to: houses, houseboats, boathouses, mobile homes, travel trailers, hotels, motels, 
and apartments. 

( 49) "Effective Seepage Area" means the sidewall area within a disposal trench or 
a seepage trench from the bottom of the trench to a level two (2) inches above the 
distribution pipes, or the sidewall area of any cesspool, seepage pit, unsealed earth pit 
privy, or gray water waste disposal sump seepage chamber; or the bottom area of a 
pressurized soil absorption facility installed in soil as defined in section (139) this rule. 

(50) "Effective Soil Depth" means the depth of soil material above a layer that 
impedes movement of water, air, and growth of plant roots. Layers that differ from 
overlying soil material enough to limit effective soil depth are hardpans, claypans, 
fragipans, compacted soil, bedrock, saprolite, and clayey soil. 
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( 51) "Effluent Filter" means an effluent treatment device installed on the outlet of 
a septic tank which is designed to prevent the passage of suspended matter larger than 
one-eighth inch in size. 

(52) "Effluent Lift Pump" means a pump used to lift septic tank or other treatment 
facility effluent to a higher elevation. (See OAR 340-073-0055). 

(53) "Effluent Sewer" means that part of the system of drainage piping that 
conveys partially treated sewage from a septic tank or other treatment facility into a 
distribution unit or an absorption facility. (See OAR 340-073-0060). 

(54) "Emergency Repair" means repair of a failing system where immediate 
action is necessary to relieve a situation in which sewage is backing up into a dwelling or 
building, or repair of a broken pressure sewer pipe. It does not include the construction of 
new or additional absorption facilities, but would allow use of the septic tank as a 
temporary holding tank until such time as new or additional absorption facilities could be 
constructed pursuant to an issued permit. 

( 5 5) "Equal Distribution" means the distribution of effluent to a set of disposal 
trenches in which each trench receives effluent in equivalent or proportional volumes. 

(56) "Escarpment" means any naturally occurring slope greater than fifty (50) 
percent which extends vertically six ( 6) feet or more as measured from toe to top, and 
which is characterized by a long cliff or steep slope which separates two (2) or more 
comparatively level or gently sloping surfaces, and may intercept one (1) or more layers 
that limit effective soil depth. 

(57) "Evapotranspiration-Absorption (ETA) System" means an alternative system 
consisting of a septic tank or other treatment facility, effluent sewer and a disposal bed or 
disposal trenches, designed to distribute effluent for evaporation, transpiration by plants, 
and by absorption into the underlying soil. 

(58) "Existing On-Site Sewage Disposal System" means any installed on-site 
sewage disposal system constructed in conformance with the rules, laws and local 
ordinances in effect at the time of construction, or which would have conformed 
substantially with system design provided for in Commission, State Board of Health or 
State Health Division rules. 

(59) "Existing System" means "Existing On-Site Sewage Disposal System." 
(60) "Failing System" means any system which discharges untreated or 

incompletely treated sewage or septic tank effiuent directly or indirectly onto the ground 
surface or into public waters. 

(61) "Family Member" means any one (1) of two (2) or more persons related by 
blood or legally. 

(62) "Filter Fabric" means a woven or spun-bonded sheet material used to impede 
or prevent the movement of sand, silt and clay into drain media. A specification for filter 
fabric is found in OAR 340-073-0041. 

(63) "Five-Day Biochemical Oxygen Demand (BODS)" means the quantity of 
oxygen used in the biochemical oxidation of organic matter in five days at twenty (20) 
degrees centigrade under specified conditions and reported as milligrams per liter (mg/L). 

(64) "Fragipan" means a loamy subsurface horizon with high bulk density relative 
to the horizon above, seemingly cemented when dry, and weakly to moderately brittle 
when moist. Fragipans are mottled and low in organic matter. They impede movement of 
water, air, and growth of plant roots. 
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(65) "General Permit" means a permit issued to a category of qualifying sources 
pursuant to OAR 340-045-0033, in lieu of individual permits being issued to each source. 

(66) "Governmental Unit" means the state or any county, municipality, or 
political subdivision, or any agency thereof. 

(67) "Grade" means the rate of fall or drop in inches per foot or percentage of fall 
of a pipe. 

(68) "Gray Water" means household sewage other than "black wastes", such as 
bath water, kitchen waste water and laundry wastes. 

(69) "Gray Water Waste Disposal Sump" means a receptacle or series of 
receptacles designed to receive hand-carried gray water for disposal into the soil. 

(70) "Grease and Oils" means a component of sewage typically originating from 
food stuffs, consisting of compounds of alcohol or glycerol with fatty acids. 

(71) "Groundwater Interceptor" means any natural or artificial groundwater or 
surface water drainage system including agricultural drain tile, cut banks, and ditches 
which intercept and divert groundwater or surface water from the area of the absorption 
facility. 

(72) "Hardpan" means a hardened layer in soil caused by cementation of soil 
particles with either silica, calcium carbonate, magnesium carbonate, or iron and/or 
organic matter. The hardness does not change appreciably with changes in moisture 
content. Hardpans impede movement of water and air and growth of plant roots. 

(73) "Header Pipe" means a tight jointed part of the sewage drainage conduit 
which receives septic tank effluent from the distribution box, or drop box, or effluent 
sewer and conveys it to the disposal area. 

(74) "Headwall" means a steep slope at the head or upper end of a land slump 
block or unstable landform. 

(75) "Holding Tank" means a watertight receptacle designed to receive and store 
sewage to facilitate disposal at another location. 

(76) "Holding Tank System" means an alternative system consisting the 
combination of a holding tank, service riser and level indicator (alarm), designed to 
receive and store sewage for intermittent removal for disposal at another location. 

(77) "Hydrasplitter" means a hydraulic device to proportion flow under pressure 
by the use of one or more orifices. Also may be referred to as a Hydrosplitter. 

(78) "Incinerator Toilet Facility" means "Combustion Toilet Facility". 
(79) "Individual System" means a system that is not a community system. 
(80) "Individual Water Supply" means a source of water and a distribution system 

which serves a residence or user for the purpose of supplying water for drinking, 
culinary, or household uses and which is not a public water supply system. 

(81) "Industrial Waste" means any liquid, gaseous, radioactive, or solid waste 
substance or a combination thereof resulting from any process of industry, 
manufacturing, trade, or business, or from the development or recovery of any natural 
resources. 

(82) "Intermittent Sand Filter" means a conventional sand filter. 
(83) "Intermittent Stream" means any surface public water or groundwater 

interceptor that continuously flows water for a period of greater than two months in any 
one year, but not continuously for that year. 

(84) "Invert" is the lowest portion of the internal cross section of a pipe or fitting. 
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(85) "Large System" means any on-site system with a projected daily sewage flow 
greater than two thousand five hundred (2,500) gallons. 

(86) "Lateral Pipe" means "Distribution Pipe". 
(87) "Mechanical Sewage Treatment Facility" means an aerobic sewage treatment 

facility. 
(88) "Nonwater-Carried Waste Disposal Facility" means any toilet facility which 

has no direct water connection, including pit privies, vault privies and portable toilets. 
(89) "Occupant" means any person living or sleeping in a dwelling. 
(90) "On-Site Sewage Disposal System" means any existing or proposed on-site 

sewage disposal system including, but not limited to a standard subsurface, alternative, 
experimental or nonwater-carried sewage disposal system, installed or proposed to be 
installed on land of the owner of the system or on other land as to which the owner of the 
system has the legal right to install the system. This does not include systems that are 
designed to treat and dispose oflndustrial Waste as defined in OAR Chapter 340, 
Division 045. 

(91) "Operating Permit" means a WPCF permit issued pursuant to these rules. 
(92) "Owner" means any person who alone, or jointly, or severally with others: 
(a) Has legal title to any single lot, dwelling, dwelling unit, or commercial 

facility; or 
(b) Has care, charge, or control of any real property as agent, executor, executrix, 

administrator, administratrix, trustee, commercial lessee, or guardian of the estate of the 
holder of legal title; or 

(c) Is the contract purchaser of real property. 
NOTE: Each such person as described in subsections (b) and (c) of this section, thus 
representing the legal title holder, is bound to comply with the provisions of these rules as 
if he were the legal title holder. 

(93) "Peer Review" means a review by members of a scientific community 
recognized as experts in the field of study and well rehearsed with scientific principles 
and experimentation. At a minimum, the review shall be performed by three members. 

(94) "Permanent Groundwater Table" means the upper surface of a saturated zone 
that exists year-round. The thickness of the saturated zone, and, as a result, the elevation 
of the permanent groundwater table may fluctuate as much as twenty (20) feet or more 
annually; but the saturated zone and associated permanent groundwater table will be 
present at some depth beneath land surface throughout the year. 

(95) "Permit" means the written document issued and signed by the Agent which 
authorizes the permittee to install a system or any part thereof, which may also require 
operation and maintenance of the system. 

('?_§L".Es:riTiiLA.gtigg,, __ rng_a.n_~_t.h."'j~~1rntJ9.".,1llQ~1i_figa.tiQ1l, __ rnrJ~'W<tL9LJJ~Y.Q.\i_<lti0_u__);>y 
the Denartment of a permit. 

(9_7i'i) "Person" includes individuals, corporations, associations, firms, 
partnerships, joint stock companies, public and municipal corporations, political 
subdivisions, the state and any agencies thereof, and the federal government and any 
agencies thereof. 
(9_:;3_-7) "Pollution" or "Water Pollution" means such alteration of the physical, chemical or 
biological properties of any waters of the state, including change in temperature, taste, 
color, turbidity, silt or odor of the waters, or such discharge of any liquid, gaseous, solid, 
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radioactive or other substance into any waters of the state, which will or tends to, either 
by itself or in connection with any other substance, create a public nuisance or which will 
or tends to render such waters harmful, detrimental or injurious to public health, safety or 
welfare, or to domestic, commercial, industrial, agricultural, recreational or other 
legitimate beneficial uses or to livestock, wildlife, fish or other aquatic life or the habitat 
thereof 

(928) "Portable Toilet" means any self contained chemical toilet facility that is 
housed within a portable toilet shelter and includes but is not limited to construction type 
chemical toilets. 

(1 0009) "Portable Toilet Shelter" means any readily relocatable structure built to 
house a toilet facility. 

(1010) "Pressure Distribution Lateral" means piping and fittings in pressure 
distribution systems which distribute septic tank or other treatment unit effluent to drain 
media through small diameter orifices. 

(JO.fl) "Pressure Distribution Manifold" means piping and fittings in a pressure 
distribution system which supply effluent from pressure transport piping to pressure 
distribution laterals. 

(10.:l_l) "Pressure Distribution System" means any system designed to uniformly 
distribute septic tank or other treatment unit effluent under pressure in an absorption 
facility or sand filter. 

(10'1J) "Pressure Transport Piping" means piping which conveys sewage effluent 
from a septic tank or other treatment or distribution unit by means of a pump or siphon. 

(1024) "Pretreatment" means the wastewater treatment which takes place prior to 
discharging to any component of an on-site sewage treatment and disposal system, 
including but not limited to, pH adjustment, oil and grease removal, BODS and TSS 
reduction, screening and detoxification. 

(1 oi;;,;;) "Prior Approval" means a written approval for on-site sewage disposal, for 
a specific lot, issued prior to January 1, 1974. 

(1 O_l.6) "Prior Construction Permit" means a subsurface sewage disposal system 
construction permit issued prior to January 1, 1974, by a county that had an ordinance 
requiring construction permits for subsurface sewage disposal systems. 

(lO:;l'./-) "Privy" means a structure used for disposal of human waste without the 
aid of water. It consists of a shelter built above a pit or vault in the ground into which 
human waste falls. 

(1 O_S)&) "Projected Daily Sewage Flow" means the peak quantity of sewage a 
facility is forecast to produce on a daily basis upon which system sizing and design is 
based. It may be referred to as design flow. The Projected Daily Sewage Flow allows for 
a safety margin and reserve capacity for the system during periods of heavy use. 

(11009) "Public Health Hazard" means a condition whereby there are sufficient 
types and amounts of biological, chemical or physical, including radiological, agents 
relating to water or sewage which are likely to cause human illness, disorders or 
disability. These include, but are not limited to, pathogenic viruses, bacteria, parasites, 
toxic chemicals, and radioactive isotopes. 

(1110) "Public Waters" means lakes, bays, ponds, impounding reservoirs, springs, 
wells, rivers, streams, creeks, estuaries, marshes, inlets, canals, the Pacific Ocean within 
the territorial limits of the State of Oregon, and all other bodies of surface or underground 
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waters, natural or artificial, inland or coastal, fresh or salt, public or private (except those 
private waters which do not combine or effect a junction with natural surface or 
underground waters), which are wholly or partially within or bordering the state or within 
its jurisdiction. 

(1 li·l) "Recirculating Gravel Filter (RGF)" means a type of gravel filter 
wastewater treatment system which utilizes an effluent recycle system where a portion of 
the filtered effluent is mixed with septic tank effluent in a recirculation/dilution tank and 
redistributed to the filter, in conformance with these rules. 

(1 U±) "Recirculating Gravel Filter System" means a Recirculating Gravel Filter 
and a absorption facility used to treat and dispose of sewage. 

(11,_!2,-) "Redundant Disposal Field System" means a system in which two 
complete disposal systems are installed, the disposal trenches of each system alternate 
with each other and only one system operates at a given time. 

(11.~4) "Repair" means installation of all portions of a system necessary to 
eliminate a public health hazard or pollution of public waters created by a failing system. 
Major repair is defined as the replacement of the soil absorption system. Minor repair is 
defined as the replacement of a septic tank, broken pipe, or any part of the on-site sewage 
disposal system except the soil absorption system. 

(11.C?~) "Residential Strength Wastewater" means the primary sewage effluent 
from a septic tank which does not typically exceed the following parameters: Five-Day 
Biochemical Oxygen Demand (BOD5) of300 mg/L; Total Suspended Solids (TSS) of 
150 mg/L; Total Kjeldahl Nitrogen (TKN) of 150 mg/L; and Oil & Grease of 25 mg/L. 
Other contaminants may also be present in the wastewater, however, they shall not 
exceed the concentrations or quantities normally found in residential sewage. Effluent 
parameters are to be measured using approved Standard Method or EPA procedures. 

(117&) "Sand Filter Media" means a medium sand or other approved material 
used in a conventional sand filter. The media shall be durable and inert so that it will 
maintain its integrity and not collapse or disintegrate with time and shall not be 
detrimental to the performance of the system. The particle size distribution of the media 
shall be determined through a sieve analysis conducted in accordance with ASTM C-117 
and ASTM C-136. The media shall comply with the following particle size distribution: 
100 percent passing the 3/8 inch sieve, 95 percent to 100 percent passing the No. 4 sieve, 
80 percent to 100 percent passing the No. 8 sieve, 45 percent to 85 percent passing the 
No. 16 sieve, 15 percent to 60 percent passing the No. 30 sieve, 3 percent to 15 percent 
passing the No. 50 sieve, and 4 percent or less passing the No. 100 sieve. 

(111!:1) "Sand Filter Surface Area" means the area of the level plane section in the 
medium sand horizon of a conventional sand filter located two (2) feet below the bottom 
of the drain media containing the pressurized distribution piping. 

(1128) "Sand Filter System" means the combination of septic tank or other 
treatment unit, dosing system with effluent pump and controls, or dosing siphon, piping 
and fittings, sand filter, and absorption facility used to treat and dispose of sewage. 

(l 20l-9) "Sanitary Drainage System" means that part of the system of drainage 
piping that conveys untreated sewage from a building or structure to a septic tank or other 
treatment facility, service lateral at the curb or in the street or alley, or other disposal 
terminal holding human or domestic sewage. The sanitary drainage system consists of a 
building drain or building drain and building sewer. 
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(12JG) "Saprolite" means weathered material underlying the soil that grades from 
soft thoroughly decomposed rock to rock that has been weathered sufficiently so that it 
can be broken in the hands or cut with a knife. It does not include hard bedrock or hard 
fractured bedrock. It has rock structure instead of soil structure. 

(12;f.f.) "Saturated Zone" means a three (3) dimensional layer, lens, or other 
section of the subsurface in which all open spaces including joints, fractures, interstitial 
voids, pores, etc. are filled with groundwater. The thickness and extent of a saturated 
zone may vary seasonally or periodically in response to changes in the rate or amount of 
groundwater recharge or discharge. 

(12J2) "Scum" means a mass of sewage solids floating at the surface of sewage 
which is buoyed up by entrained gas, grease, or other substances. 

(12:!CI) "Seepage Area" means "Effective Seepage Area". 
(12;5.4) "Seepage Bed" means an absorption system having disposal trenches 

wider than three (3) feet. 
(12§f>) "Seepage Pit" means a "cesspool" which has a treatment facility such as a 

septic tank ahead of it. 
(1276) "Seepage Trench System" means a system with disposal trenches with 

more than six ( 6) inches of drain media below the distribution pipe. 
(12.2+) "Self-Contained Nonwater-Carried Waste Disposal Facility" includes, but 

is not limited to, vault privies, chemical toilets, combustion toilets, recirculating toilets, 
and portable toilets, in which all waste is contained in a watertight receptacle. 

(122&) "Septage" means the domestic liquid and solid sewage pumped from septic 
tanks, cesspools, holding tanks, vault toilets, chemical toilets or other similar domestic 
sewage treatment components or systems and other sewage sludge not derived at sewage 
treatment plants. 

(1302·9) "Septic Tank" means a watertight receptacle which receives sewage from 
a sanitary drainage system, is designed to separate solids from liquids, digest organic 
matter during a period of detention, and allow the liquids to discharge to a second 
treatment unit or to a soil absorption facility. (See OAR 340-073-0025 and 340-073-
0030). 

(1310) "Septic Tank Effluent" means partially treated sewage which is discharged 
from a septic tank. 

(132+) "Serial Distribution" means the distribution of effluent to a set of disposal 
trenches constructed at different elevations in which one (1) trench at a time receives 
effluent in consecutive order beginning with the uppermost trench, by means of a drop 
box, a serial overflow or other approved distribution unit. The effluent in an individual 
trench must reach a level of two (2) inches above the distribution pipe before effluent is 
distributed to the next lower trench. 

(13J_2) "Sewage" means water-carried human and animal wastes, including 
kitchen, bath, and laundry wastes from residences, buildings, industrial establishments, or 
other places, together with such groundwater infiltration, surface waters, or industrial 
waste as may be present. 

(13:!f-.) "Sewage Disposal Service" means: 
(a) The construction of on-site sewage disposal systems (including the placement 

of portable toilets), or any part thereof; or 
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(b) The pumping out or cleaning of on-site sewage disposal systems (including 
portable toilets), or any part thereof; or 

( c) The disposal of material derived from the pumping out or cleaning of on-site 
sewage disposal systems (including portable toilets); or 

( d) Grading, excavating, and earth-moving work connected with the operations 
described in subsection (a) of this section. 

(132-4) "Sewage Stabilization Pond" means a pond designed to receive the raw 
sewage flow from a dwelling or other building and retain that flow for treatment without 
discharge. 

(13§5) "Slope" means the rate offal! or drop in feet per one hundred (100) feet of 
the ground surface. It is expressed as percent of grade. 

(1310) "Soil Permeability Rating" refers to that quality of the soil that enables it 
to transmit water or air, as outlined in the United States Department of Agriculture 
Handbook, Number 18, entitled Soil Survey Manual. 

(13JF) "Soil Separate" means the size of soil particles according to Table 7. 
(1321>) "Soil Texture" means the amount of each soil separate in a soil mixture. 

Field methods for judging the texture of a soil consist of forming a cast of soil, both dry 
and moist, in the hand and pressing a ball of moist soil between thumb and finger: 

(a) The major textural classifications are defined as follows. (See Table 6): 
(A) Sand: Individual grains can be seen and felt readily. Squeezed in the hand 

when dry, this soil will fall apart when the pressure is released. Squeezed when moist, it 
will form a cast that will hold its shape when the pressure is released, but will crumble 
when touched; 

(B) Loamy Sand: Consists primarily of sand, but has enough silt and clay to make 
it somewhat cohesive. The individual sand grains can readily be seen and felt. Squeezed 
when dry,.the soil will form a cast which will readily fall apart, but if squeezed when 
moist, a cast can be formed that will withstand careful handling without breaking; 

(C) Sandy Loam: Consists largely of sand, but has enough silt and clay present to 
give it a small amount of stability. Individual sand grains can be readily seen and felt. 
Squeezed in the hand when dry, this soil will readily fall apart when the pressure is 
released. Squeezed when moist, it forms a cast that will not only hold its shape when the 
pressure is released, but will withstand careful handling without breaking. The stability of 
the moist cast differentiates this soil from sand; 

(D) Loam: Consists of an even mixture of the different sizes of sand and of silt 
and clay. It is easily crumbled when dry and has a slightly gritty, yet fairly smooth feel. It 
is slightly plastic. Squeezed in the hand when dry, it will form a cast that will withstand 
careful handling. The cast formed of moist soil can be handled freely without breaking; 

(E) Silt Loam: Consists of a moderate amount of fine grades of sand, a small 
amount of clay, and a large quantity of silt particles. Lumps in a dry, undisturbed state 
appear quite cloddy, but they can be pulverized readily; the soil then feels soft and floury. 
When wet, silt loam runs together in puddles. Either dry or moist, casts can be handled 
freely without breaking. When a ball of moist soil is passing between thumb and finger, it 
will not press out into a smooth, unbroken ribbon, but will have a broken appearance; 

(F) Clay Loam: Consists of an even mixture of sand, silt, and clay, which breaks 
into clods or lumps when dry. When a ball of moist soil is pressed between the thumb and 
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finger, it will form a thin ribbon that will readily break, barely sustaining its own weight. 
The moist soil is plastic and will form a cast that will withstand considerable handling; 

(G) Silty Clay Loam: Consists of a moderate amount of clay, a large amount of 
silt, and a small amount of sand. It breaks into moderately hard clods or lumps when dry. 
When moist, a thin ribbon or one-eighth (1/8) inch wire can be formed between thumb 
and finger that will sustain its weight and will withstand gentle movement; 

(H) Silty Clay: Consists of even amounts of silt and clay and very small amounts 
of sand. It breaks into hard clods or lumps when dry. When moist, a thin ribbon or one
eighth (1/8) inch or less sized wire formed between thumb and finger will withstand 
considerable movement and deformation; 

(I) Clay: Consists of large amounts of clay and moderate to small amounts of 
sand. It breaks into very hard clods or lumps when dry. When moist, a thin, long ribbon 
or one-sixteenth (1/16) inch wire can be molded with ease. Fingerprints will show on the 
soil, and a dull to bright polish is made on the soil by a shovel. 

b) These and other soil textural characteristics are also defined as shown in the 
United States Department of Agriculture Textural Classification Chart which is hereby 
adopted as part of these rules. This textural classification chart is based on the Standard 
Pipette Analysis as defined in the United States Department of Agriculture, Soil 
Conservation Service Soil Survey Investigations Report No. 1. (See Table 6). 

(1403-9) "Soil With Rapid or Very Rapid Permeability" means: 
(a) Soil which contains thirty-five (35) percent or more of coarse fragments two 

(2) millimeters in diameter or larger by volume with interstitial soil of sandy loam texture 
or coarser as defined in subsection (138)(a) of this rule and as classified in Soil Textural 
Classification Chart, Table 6; or 

(b) Coarse textured soil (loamy sand or sand as defined in section (138) of this 
rule and as classified in Soil Textural Classification Chart, Table 6); or 

( c) Stones, cobbles, gravel, and rock fragments with too little soil material to fill 
interstices larger than one (1) millimeter in diameter. 

(141G) "Split Waste Method" means a procedure where "black waste" sewage and 
"gray water" sewage from the same dwelling or building are disposed of by separate 
systems. 

(142+) "Stabilized Dune" means a sand dune that is similar to an active dune 
except vegetative growth is dense enough to prevent blowing of sand. The surface 
horizon is either covered by a mat of decomposed and partially decomposed leaves, 
needles, roots, twigs, moss, etc., or to a depth of at least six ( 6) inches contains roots and 
has a color value of three (3) or less. 

(14}2) "Standard Subsurface System" means an on-site sewage disposal system 
consisting of a septic tank, distribution unit and absorption facility constructed in 
accordance with OAR 340-071-0220, using six (6) inches of drain media below the 
distribution pipe, and maintaining not less than eight (8) feet of undisturbed earth 
between disposal trenches. 

(14~FJ) "Steep Slope System" means a seepage trench system installed on slopes 
greater than thirty (30) percent and less than or equal to forty-five ( 45) percent, pursuant 
to these rules. 
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(14:)_4) "Subsurface Sewage Disposal" means the physical, chemical or 
bacteriological breakdown and aerobic treatment of sewage in the unsaturated zone of the 
soil above any temporarily perched groundwater body. 

(14§3) "Subsurface Disposal System" means a cesspool or the combination ofa 
septic tank or other treatment unit and effluent sewer and absorption facility. 

(14:Zt>) "Surface Waters" means public waters, but excludes underground waters 
and wells. 

(14.2+) "System" means "On-Site Sewage Disposal System". 
(14_<)&) "Temporary Groundwater Table" means the upper surface of a saturated 

zone that exists only on a seasonal or periodic basis. Like a permanent groundwater table, 
the elevation of a temporary groundwater table may fluctuate. However, a temporary 
groundwater table and associated saturated zone will dissipate (dry up) for a period of 
time each year. 

(1.5.Q49) "Test Pit" means an open pit dug to sufficient size and depth to permit 
thorough examination of the soil to evaluate its suitability for subsurface sewage 
disposal. 

(15 .LG) "Third-Party" means a consulting firm, research institute, academic 
institute, or other similar entities with no vested interest in the outcome of test results of a 
material or technology under performance evaluation. 

(15.f.l) "Tile Dewatering System" means an alternative system in which the 
absorption facility is encompassed with field collection drainage tile, the purpose of 
which is to reduce and control a groundwater table to create a zone of aeration below the 
bottom of the absorption facility. 

(I SJ±) "Toilet Facility" means a fixture housed within a toilet room or shelter for 
the purpose of receiving black waste. 

(15,fJ) "Total Kjeldahl Nitrogen (TKN)" means the combination of ammonia and 
organic nitrogen but does not include nitrate and nitrite nitrogen. 

(155:4) "Total Suspended Solids" (TSS) means solids in sewage that can be 
removed readily by standard filtering procedures in a laboratory and reported as 
milligrams per liter ( mg/L). 

(15§3-) "Treatment" means the alteration of the quality ofwastewaters by 
physical, chemical or biological means or combination thereof such that tendency of said 
wastes to cause degradation in water quality, risk to public health or degradation of 
environmental conditions is reduced. 

(1576) "Underdrain Media" means that material placed under the sand filter media 
in a sand filter. It shall be clean, washed pea gravel with 100 percent passing the 1/2 inch 
sieve, 18 to 100 percent passing the 1/4 inch sieve, 5 to 75 percent passing the No. 4 
sieve, 24 percent or less passing the No. 10 sieve, 2 percent or less passing the No. 16 
sieve, and 1 percent or less passing the No. 100 sieve. 

(15.2+) "Unstable Landforms" means areas showing evidence of mass downslope 
movement such as debris flow, landslides, rockfall, and hummock hill slopes with 
undrained depressions upslope. Unstable landforms may exhibit slip surfaces roughly 
parallel to the hillside; landslide scars and curving debris ridges; fences, trees, and 
telephone poles which appear tilted; or tree trunks which bend uniformly as they enter the 
ground. Active sand dunes are unstable landforms. 
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(152&) "Vertisols" means a mineral soil characterized by a high content of 
swelling-type clays which in dry seasons, causes the soils to develop deep wide cracks. 

(l§_Q"i-9) "WPCF Permit" means a Water Pollution Control Facilities Permit which 
has been issued pursuant to OAR Chapter 340, Division 045--014 and OAR 340-071-
0162. 

(16_1_G) "Wastewater" means Sewage. 
(16_:!)-) "Zone of Aeration" means the unsaturated zone that occurs below the 

ground surface and above the point at which the upper limit of the water table exists. 
[ED. NOTE: The Table(s) referenced in this rule is not printed in the OAR Compilation. 
Copies are available from the agency.] 
[Publications: The publication(s) referred to or incorporated by reference in this rule are 
available from the agency.] 
Stat. Auth.: ORS 454.625 & ORS 468.020 
Stats. Implemented: ORS 454.605 & ORS 454.615 
Hist.: DEQ 10-1981, f. & ef. 3-20-81; DEQ 5-1982, f. & ef. 3-9-82; DEQ 8-1983, f. & ef. 
5-25-83; DEQ 15-1986, f. & ef. 8-6-86; DEQ 6-1988, f. & cert. ef. 3-17-88; DEQ 27-
1994, f. 11-15-94, cert. ef. 4-1-95; DEQ 12-1997, f. & cert. ef. 6-19-97; DEQ 19-1999, f. 
& cert. ef. 12-29-99 

340-071-0162 
Permit Application Procedures -- WPCF Permits 
(1) Any person wishing to obtain a new, modified, or renewal WPCF permit shall 

submit a written application on forms provided by the Department. Applications must be 
submitted at least 60 days before a permit is needed. All application forms must be 
completed in fall, signed by the applicant or the applicant's legally authorized 
representative, and accompanied by the specified number of copies of all required 
exhibits. The name of the applicant must be the legal name of the owner of the facilities, 
the owner's agent, or the lessee responsible for the operation and maintenance. Some of 
the required exhibits, but not necessarily all of them, which must accompany the 
application are: 

(a) A land use compatibility statement from the local land use planning agency 
indicating that the site is approved for the activity for which the applicant is applying (if 
the activity is approved only upon condition of a conditional use permit, a copy of the 
issued conditional use permit shall be one of exhibits); 

(b) A copy of a favorable site evaluation report indicating that the site is approved 
for the type and quantity of wastes to be disposed; 

( c) Evidence that the permit processing fees and the first year's annual compliance 
determination fee have been paid to the Department or Agent, as directed; 

(d) A site diagram meeting the requirements of OAR 340-071-0160(3)(c). 
(2) Applications that w-hieh--are obviously incomplete, unsigned, improperlv 

-~JgJJ.\f.~j__or w-hick th<ttdo not contain the required exhibits d_\e_arhc..i<J_\"!l!ifigg __ will not be 
accepted by the Department for filing and wiJJ__mey-be returned for completion. 
Applications that are correctly signed and appear administratively complete will be 
£QU§i9£r~9_Jim~_lyJmQ!JJ£f.\'i_ipL.i\J9.nhl"_§Lfocfotth~LiJ1fQrm<1!irnun:i~l<:T.§££.ti9nJ)}_Qf 
this rule will not etfoct the timeliness of an application. 

(3) Within "[-l-5 days after·tfti-n-greceipt of the application, the Department will 
preliminarily review the application to determine the adequacy of the information 
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submitted ..... f!!.ilm:e.tQ .. C:Qlll.PJe1e.1hi.~..cs-,y.i.©J\' .. WiJb.in . .'±'.5. .. d!lYe .. 9.Qee .. !WLP.!:e.\!l!.!deJh.e 
Department from later requesting fi.1rther in1i2nnatiQJ1...frnm tbe_Jlpplic;ant asHpJ:Q.vide<.Lill 
!hi§ §<;;fti<;>.n., 7 

(a) If the Department determines that additional information is needed, it will 
promptly request in writing the needed information from the applicant. +J,eHappii{;atien 
~.vi11 not be conJidcrcd ~c.r:1plcte for process1Rg unb1 the requested inforn1ation is 
Fe61l±vect.The application will be considered withdrawn ifthe applicant fails to submit the 
requested information within 90 days of the request; 

(b) If, i;1 the opinion of the Department~ .delermi.ne.~ . .th.<itadditional measures are 
necessary to gather facts regarding the application, the Department will notify the 
applicant wlrnJJhat said measures will be instituted, and the timetable and procedures to 
be followed. The··a·ppl·iBatiffrt·''<'iU·nE>t·be··Gonsi<lernd-·00mpJ.etBHfixHprn0e·ss±Hguntiltlte 
Hes~1&sffP{edd·itt&Htt!Hfo0tHf+nchng··rnemmres··m·e··f•GlH]}letectHWhett-the·DepmtmeM 

determines the information in the applicatien is adequate, the applicant shall be 1~otiticd 
in.wriling.thaHheHap-[}lt0Mi0n .. i·s·Bo,mpietce.fE>F.prneess-ing,The application will be 
9QJHl)J)Qf.~Q.\Yith.ctn1.\'{lJ.ifth~ .. l\J2J:lh\t.1UlLfail~JQ9\.J!l.11'.\Y. .. Wit.hJh.~.i!~Wi1iQ111:11m~.i!~l.![Q~ 

( 4) Following determination that the application is complete for processing, each 
application will be reviewed on its own merits. Recommendations will be developed in 
accordance with the provisions of all applicable statutes and rules of the Commission. 

(5) Draft Permit Review. If the Department makes a preliminary determination to 
issue a permit, a permit will be drafted and sent to the applicant for review. The applicant 
will have up to 14 calendar days to comment on the draft permit. 

(6) Public Participation. For on-site sewage disposal systems ,,vith·a·El<"&igtdlow 
of 'i 0 P0 oal10"S """ " 0

" A" "ma+°" a pu111i" •r+;"" ot'tb' "0Pdirr D~µ'ff"TIG''{ R'';OP - - ,,,, _, b i u vv1. ~ .... ,y ...._r :::>'-"" ,_,._,_,_,, _ L.L v ,_ .._,.,.1,,_..,._. -'- ... ,_.._. p -'-. ~a ... ,_ti -"'- , ._.._,_ .._ 

I n.J r" '" ."ln +, +J ·~ + f- rl '"''~.,. ~ • ].}'"~ •'"> ,!.., ~ ·~ + - + n +I ,..!·,...,...,,_ +;, "'.-.F 
V , ,_,,,. > <.! JV I ·'-" L V. L I V t -Vl V>.. ' l. 

tho·Deplutmel'1t; .. -a·.ymbl·iB··n0tiGe·may .. be·dist1'ibHted .. 1•egmxJ.iflgt1eHdtHg·Det1aitnrn·Bt·tteti·0Ha 
er~ other on :.;ite disposal systems requiring \CVPCF permits. If a public notice iG 
distribut-c'<l;··if··sha!l-be·foF··a··peFimt·ofadeas-t·c\0 .. days·,.Jf,-·dmiHg+he··publie··tmtiee··perixc>d; 
tltt?c-[}e1}afttl~tettt--{:€0e1:'\•es--w-r-lt-te·H--l~ffH-est~l--ff~}H+·te1t-pt.,>t"-S0H5·;·-0F··fiv1H-·EH:"f·+S!:gEHli£Pct--it:Ht 

'TnM""R';.,.,. 0

' '«"" l G persons "o" 0 p·'11ie l0 ea-·;'I'' ,., al'o'" 'flieFes+etl JJersoT 'o ar'iea" '"l:-'''0'.JvYpt C> CCC l ;(<~"-'Y>::) < I H.I i(I~ -l ll 6 ,_<.:_, -,,y;f ,: >!C r>:~t ~' t: ¢ 1( l 

and .. su.S.mitornl··OF··\·vfittBn .. e-0mm€Htfr·m1+he.pm[X>sed··prnvisi0ns-;·th.e·Deparim,ent·shatl 
prLYvlde :_;ae-h. a h.saring bcf~1rc taking fi_ngJ action 011 tl1c application, at a reaconablz place 
r.nd ti m G and Jn rcns;mable no ti ce.pJ1!.i!iLI2mli£i.J).!JJi.m.L:N.ilJJi5'jJ.1..!l<:O,\;.\.!IQ.m).\1.~ .. lYjJbmQ .. A.!Sc 
Chapter 340, Division 45 as it applies to WPCF permits. 

(7) Final Department Action. Ihi;;J?..~PC\Ltm~m .. m\!.~tt<ik\"JhrnLactimLoJIJ!w.t?©rm!t 
apDlication \Vwithin 45 days after.-ofthe clos5'ing of the public comment period if a 
comment period is required. , tl1e .. Depa-rt11-1eHt··shttll+ake .. fi·1rnl·aGti·01Hm·the·pem1-it 
applicr.tion. ln making it~ final dctem1i:rntion, tihe Department alrnl+-wiJLconsider .~H 
timelv the·comments rneeived-and any other information obtained whidHhat may be 
pertinent to the J2sc!Jn.iL<i.cti.\.JJJ.application being considered. 

(8) Applicant's Appeal Rights. If the applicant is dis3ati0fied with the cm1ditio11s 
OF·l-i-rn·itat-ie11frofthe·peFmit;·+he-applieant .. may .. fe£tHest .. a .. J.1ear-iflg·befo<'e·the··Commif,stofl 
r.c ;t·· O"th"rized P"'F 0 eria';"e 8u ' 11" ""qu"s' fb·· )'eY;H" s'1a11 "" 1""4' in ., ri+;•r t" +he ,.•1 i b u -'---'-"---' - < "'V ..,.._, -'- _.._, 9 • '-"-'- U. i .....- V< • _._ . -'- ·-'- '- 11 b ,_ i ,__,.._, .1.-'-U'- ..__. --' TY •-'--'· t; ;V '-''-

D1reec!OF·Wifhffr20·Bfry·£·0fthe·{fo.te·.f>fmaiJing .. ofthe··J1etiJkation·o.f.·finrrl··pefmfl··fr6ti0J-L 
,The Denaitment's decision is effective 20 davs from the date of se1vice of the notice of 
1h<;'J2scP!l!:lm.~11.t'§ .. f!.imLil\:J.iQD.JrnJ.9_;;§ .. w.i.tbin.lh<iU.bD.9..\hf' .. Rf'Pm:tm.<;lgL!:e.\i.('.iY.('..~_JLrf'<;11!5'§t 
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for__9JJS'.B.!:i.!H:!..fr_Q_m_Jh!i __ (\[2j2)j_\;\!).]L.Th!iLQQ1Le:,LfoLi!_hs;m:ing _ _!JllJ§_Lh'2..iln:Yr.itiDK.\f!_]_~L§1£ttr 
the grounds for the reauest. Any hearing hel-d-slmlt-will be conducted IU'Lf\_;;;_Q11J_e§tfd_.s:Rtse 
he9Iingpursuant to QRS__I__~JAJJJhr_Q,!ghJJU/J}Q9n OAR Chapter 340, Division 011. 

(9) Permit Term. A permit issued pursuant to this rule shall be for a period not to 
exceed 5 years. The expiration date shall be recorded on each permit issued. At least 9_QO 
days prior to the expiration of the permit, a permit renewal application, on forms 
provided by the Department, shall be filed with the Department to obtain renewal of the 
permit 

(10) For systems which are proposed to be or which are operating under a WPCF 
permit, no person shall construct, alter or repair the absorption facility, or any part 
thereof, unless that person is licensed under ORS 454.695, or is the permittee. 

(11) No person shall connect to or use any system authorized by a WPCF permit, 
unless the system has been inspected and certified as per OAR Chapter 340, Division 
052, and that certification has been received and accepted by the Department 

(12) Renewal of a Permit The procedures for issuance of a permit shall apply to 
renewal of a permit If a completed application for renewal of a permit is filed with the 
Department §Q __ Qf\y~__in G. tim,)ly manner prior to !?_eforn __ the __ expiration date of the permit, 
the permit will shidl---n-ot-he--d-eemed--ttH1ot expire until final action has been taken on the 
renewal application to issue or deny a permit_ 

(13) :P-er-mit-Nfoditk-ati-on. In the event it becomes necessary for the Department to 
institute modification of a permit due to changing conditions or standards, receipt of 
additional information or any other reason pursuant to applicable statutes, the 
modification will be in accorda11ce with OAR Chapter 340, Division 4'i as it apolies to 
.WT<.:J'J2<ern1\.t_~_,_t!12 Departm~nt shall notit'; the pennittee by register~d or certified mail 
of iU1 intent. Such not1f1catioH Jha.ll include the proposed n1odifieHtion and reasor:~ for 
-mod-ifie-a-titm-:--T-l-1e--m-odifi0at-io-n--s-haH--heBeme-effeefrve.--;W--dtty~1--fr0m--th0--Elate.--0fn-mi-l-iHg 
··f '"''°i, ·10'' 0 e l"l1es'" "i±'1'11 tl'·" frre +tie ""Tl'ttoe re-·t·es±··· 0 118°riPg h,,+oro th '-' '-''--<'-'U-'- <kO ..-_.r. L' n '·-''- _.u,_ -'-' <--'· pvl 1.1 •.. ''-!''LUU.-< u, _.-VY"--''-' -' 

(:0r1uni-ss-ie:n--or--its·-Hutlie:Firetl--represet1t:ati-ve:-·-S1.±0b--a--i:eq-u-0st-:££.1:-:J.1eari-B:g--sl"laJJ--be-r11ade-iF1 
0,witi-1tg--!e-'tlte>Dirneto1°--at1<l--e.-h-a+l--st-a1'e--ttH:o--gvm1+i<ls--foF-the-n;que;o.-tc--Awy--ltem·-itig--l-iel-d--&l-1frl-l 
be conducted p11rsuctnt to Q,'\Pc Chapter 3··10, Dlvi~1lon 0·1 ! . 

(14) A P-12ermit termination Su-spension--or Rrevocation will be in accordance with 
QAR\:'JmpJgr___3_A_Q_, __ pj_'!:i~i_QJL4_'.i __ 1si1mwlie.$_JQ __ W_J;>(f ___ pgrmitL In the e" ent it become~ 
nece:;sary for the Dcpri.rtn1cnt te--st:spcnd or rc\7 G1cc a pcrn1it du-::. to non eornphnncc, 
Hmtpf!Fe-veEl--0ita-nges--in--operati-on;--fa-be-tnl:en1-mtie-n-e.ttlmi-itted--in--t-lHo--P,pptiBati-on;--foi-lc1rn 
to pay fees) or to maintain the required surety bcrLd er eql±ivaleRt security, tl1e 
Deparl-meat--vA-H--netify--the-tNJn11it-tee--hy-+egistered--or-0eriified-m-aH-0-fit-s--inteE1t,--S-aoh 
H-Ol-ifi-G-ati-oH--shal-l--i-H0-k1d-e--the-Feaso-ns--frw-<1'1e--sue,pe>1-si-on--oF--Fev-oeHci-on,--1l>e-aust'e1-1f,ie-n-m 
re"oca''e·1 s'ia'l becen"' e"e 0 ''"e 20 "aya t0"'P' 'l·e chte --·f ·nai"H"' o" S"GR "~t'ce T'k', •V'- 1.-1 l ~· •,J · •v ii 'Vt.-•V l;J ._, •v !It• L 'Q L >l 't;> I Cu· ll\:1-l.; 1.->l -,Jv 

w-it-ht1Hlmt--timo--the-peFmiHee-reqties-t-s--a--heaf-ing--8efoFe-the--Commission--of--its--alith0fi,;ed 
"'"1rn"e"' 0 +;,,,, or 0 eso1 • ·"s th 0 i" c11° "·'i' 0 h """ ild C'" l''C +ho """"'+ *o ,,_, "l""'""E'"d A '1" i'"'t·~>,.,·L) lllfalll''V .._ Ll''-' ~ ........... ,.,. ..... lr,_.._,,_, >91'-''- '- "'-'"' -L~( f'""·'•UtH-L O>;;;u.~vp ..... ·t• . ...-~ . .cil.r 

TEjt'CSt *'""a hw'"''' S1'"11 ee '·1 ,,,,.;,;,,' ·~ 'lr Di·-2°'<'1" m1A c-h•ill "'"'e '1'e "fOT'°'S f;M +loe l:Y· 1 <v•<:• ,.,.,1.c,::rtu '' H••n••o io' ..... ~ 1~,vcu < tt·,.1,,. ~,;_,,.H: .,,.,, 0 c11u:;::11 c.H 

-r-eqt1Be:lt-,--A1-1y'--hem'ii-1g,-hel-d--shal-l--he-0etil'lueteEl-'prn'suatit-t-o-OAR-('l-mpteF-o340-;--D+vi-s+01-1--(,q.:1. 

(15) A trausfor of a Trnns-fo-r--ef-a--WPCF Permit will be in accordance with OAR 
Chapter 340 Division 45 as it a_pnlies to WPCF 1Jermits. _ -No--W-PGF--r1em+i-!--sh-al-l--l:1e 
trgn::;forrod to a third party' vlithol1t prior vvrltten approval f~orn the Dcpurtlncnt Such 

Aitachmc111 A - Page 40 



"PP1W'fr1 "1"" l'e wa9•e~ lm • 11c Depa'1H1C'1' '"11cre •he 'rawfMce i.\OEJ:ll;"CS" P"Opcrl" li-' ¢ .. 1 JI Uf i 0' .~• l 0 VJ GI ' .J • ' l nfl r ~ ~ ~1 v•~ U ' <~ • • j 

interest--i-n-the--pef-mi-tte<l--a€-tiv+ty-aod-agree'Y,fH-Wftt-ing--to--fol-ly--comply--wi-t-h--al-l--Hte-teFm-s 
and conditions of the '.VPGF permit and the rul0s of the Commission. 

(16) General Permits. 
(a) The Department may issue general permits for certain categories of on-site 

sewage disposal systems where an individual WPCF permit is not necessary in order to 
adequately protect public health and the environment. Prior to issuing the general permit, 
the Department shall follow the same public notice P..~l!:.!i~.iP..<lti.Q!1Procedures found in 
rri;;c;9J:Q!'\1lc;©_F_iih __ QA&_GhrrP.t\'.r}:J:Q,_Qiy_i5_ig11_4_~_!'\2_rrp.121_i\O!'!Ql.©.1QWP.(f12~rn1i.t~ •. seGcio11 
{-&)-Bf-thi-s--ni-h- In order to be covered by a general permit issued by the Department, a 
person shall: 

(A) Submit a registration application on a form provided by the Department or 
Agent, along with the necessary attachments, including but not limited to favorable site 
evaluation and land use compatibility statement; 

(B) Demonstrate that the on-site disposal facility fits into the category of sources 
covered by the general permit; 

(C) Submit applicable fees_ 
(b) Any person covered by a general permit may request to be covered by an 

individual WPCF, in lieu of the general permit, upon submission of the required 
application and fees; 

( c) The Department may revoke a general permit as it applies to any person's on
site sewage disposal system and require such person to apply for and obtain an individual 
WPCF permit, if: 

(A) The covered source or activity is a significant contributor of pollution or 
creates other environmental problems; 

(B) The permittee is not in compliance with the terms and conditions of the 
general permit; or 

(C) Conditions or standards have changed so that the source or activity no longer 
qualifies for a general permit. 

( d) The Department's Agent may distribute and receive registration applications 
for general permits for on-site sewage disposal systems and may distribute general 
permits, if the procedure is established in an agreement between the Department and the 
Agent. 

(17) Rules Which Do Not Apply to WPCF Applicants or Permittees. 
(a) Because the permit review, issuance, and appeal procedures for WPCF permits 

are different from those of other on-site permits regulated by these rules, the following 
portions within this division do not apply to WPCF applicants or permittees: OAR 340-
071-0116; 340-071-0155; 340-071-0160(6), (8), (9), and (10); 340-071-0165(1); 340-
071-0170; 340-071-0175; 340-071-0185; 340-071-0195; 340-071-0200; 340-071-0205; 
340-071-0210; 340-071-0215(1), (2), (3); 340-071-0270; 340-071-0275(4)(c)(A); 340-
071-0295(1); 340-071-0305; 340-071-0320; 340-071-0325; 340-071-0330; 340-071-
0345; 340-071-0360(2)(b)(B); 340-071-0410; 340-071-0415; 340-071-0420; 340-071-
0425; 340-071-0430; 340-071-0435; 340-071-0440; 340-071-0445; and 340-071-0500; 

(b) Permit applicants and permittees are not subject to any WPCF permit-related 
fees other than those specifically contained within OAR 340-071-0140; 
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(c) The following portions of OAR Chapter 340, Division 073, do not apply to 
WPCF applicants or perrnittees: OAR 340-073-0030(1); 340-073-0065; 340-073-0070; 
and 340-073-0075. 
Stat. Auth.: ORS 454.625 & ORS 468.020 
Stats. Implemented: ORS 468.065, ORS 468.070, ORS 468B.050 & ORS 468B.055 
Hist.: DEQ 27-1994, f 11-15-94, cert. ef 4-1-95; DEQ 12-1997, f & cert. ef 6-19-97; 
DEQ 16-99, f & cert. ef 12-29-99 
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DIVISION 093 

SOLID WASTE: GENERAL PROVISIONS 

340-093-0005 
Purpose and Applicability 

The purpose of OAR Chapter 340, Divisions 93 through 97 is to prescribe 
requirements, limitations, and procedures for storage, collection, transportation, treatment 
and disposal of solid waste. All persons storing, collecting, transporting, treating and 
disposing of solid waste in this state are subject to the provisions of OAR Chapter 340, 
Division 93 ("General Provisions"), in addition to any other rules in OAR Chapter 340, 
Divisions 94, 95, 96, and 97 governing the appropriate specific type of solid waste 
disposal site. This Division also describes uniform procedures for nennitti_ng by the 
.l:!.<2R'1'1111.ilDL1.l~ !21<2~<ei:i_]:i')_g__i_11_Qg,5_4_~~>.2.Q';m1g_A,52.ZJQ_Jb_i:QJJg)_i__4~_2j2Q, 

Stat. Auth.: ORS 459.005 - ORS 459.418 &·ORS-459,•l, ... J{lfl------OR£-4S9l\c,-l20 
Stats. Implemented: ORS 459.005 & ORS 459.015 
Hist.: DEQ 41, f. 4-5-72, ef. 4-15-72; DEQ 26-1981, f. & ef. 9-8-81; DEQ 5-1993, f. 
& cert. ef. 3-10-93; Renumbered from 340-061-0005 

340-093-0030 
Definitions 

As used in OAR Chapter 340, Divisions 93, 94, 95, 96 and 97 unless otherwise 
specified: 

(1) "Access Road" means any road owned or controlled by the disposal site owner 
·.vhich tl.int.Jerminates at the disposal site and wl~ich th.~Lprovides access for users 
between the disposal site entrance and a public road. 

(2) "Agricultural Waste" means residues from agricultural products generated by the 
raising or harvesting of such products on farms or ranches. 

(3) "Agricultural Composting" means composting as an agricultural operation (as 
defined in ORS 467.120(2)(a)) conducted on lands employed for farm use (as defined in 
ORS 215.203). Agricultural composting operations may include supplemental feedstocks 
to aid in composting feedstocks generated on the farm. 

( 4) "Agronomic Application Rate" means land application of no more than the 
optimum quantity per acre of compost, sludge or other materials. In no case shall such 
application adversely impact the waters of the state. Such application shall be designed 
to: 

(a) Provide the amount of nutrient, usually nitrogen, needed by crops or other 
plantings, to prevent controllable loss of nutrients to the environment; 

(b) Condition and improve the soil comparable to that attained by commonly used 
soil amendments; or 

(c) Adjust soil pH to desired levels. 
( 5) "Airport" means any area recognized by the Oregon Department of 

Transportation, Aeronautics Division, for the landing and taking-off of aircraft which is 
normally open to the public for such use without prior permission. 

(6) "Aquifer" means a geologic formation, group of formations or portion of a 
formation capable of yielding usable quantities of groundwater to wells or springs. 
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(7) "Asphalt paving" means asphalt which has been applied to the land to form a 
street, road, path, parking lot, highway, or similar paved surface and that·--·whiu·h is 
weathered, consolidated, and does not contain visual evidence of fresh oil. 

(8) "Assets" means all existing and probable future economic benefits obtained or 
controlled by a particular entity. 

(9) "Baling" means a volume reduction technique whereby solid waste is compressed 
into bales for final disposal. 

(10) "Base Flood" means a flood that has a one percent or greater chance of recurring 
in any year or a flood of a magnitude equaled or exceeded once in 100 years on the 
average of a significantly long period. 

(11) "Biological Waste" means blood and blood products, excretions, exudates, 
secretions, suctionings and other body fluids that cannot be directly discarded into a 
municipal sewer system, and waste materials saturated with blood or body fluids, but 
does not include diapers soiled with urine or feces. 

(12) "Biosolids" means solids derived from primary, secondary or advanced 
treatment of domestic wastewater which have been treated through one or more 
controlled processes that significantly reduce pathogens and reduce volatile solids or 
chemically stabilize solids to the extent that they do not attract vectors. 

(13) "Clean Fill" means material consisting of soil, rock, concrete, brick, building 
block, tile or asphalt paving, which do not contain contaminants which could adversely 
impact the waters of the State or public health. This term does not include putrescible 
wastes, construction and demolition wastes and industrial solid wastes. 

(14) "Cleanup Materials Contaminated by Hazardous Substances" means 
contaminated materials from the cleanup of releases of hazardous substances into the 
environment, and which are not hazardous wastes as defined by ORS 466.005. 

(15) "Closure Permit" means a document issued by the Department bearing the 
signature of the Director or his/her authorized representative which by its conditions 
authorizes the permittee to complete active operations and requires the permittee to 
properly close a land disposal site and maintain and monitor the site after closure for a 
period of time specified by the Department. 

(16) "Commercial Solid Waste" means solid waste generated by stores, offices, 
including manufacturing and industry offices, restaurants, warehouses, schools, colleges, 
universities, hospitals, and other nonmanufacturing entities, but does not include solid 
waste from manufacturing activities. Solid waste from business, manufacturing or 
processing activities in residential dwellings is also not included. 

(17) "Commission" means the Environmental Quality Commission or the 
Commission's authorized designee. 

(18) "Composting" means the managed process of controlled biological 
decomposition of organic or mixed solid waste. It does not include composting for the 
purposes of soil remediation. Compost is the product resulting from the composting 
process. 

(19) "Composting Facility" means a site or facility which utilizes organic solid waste 
or mixed solid waste to produce a useful product through a managed process of 
controlled biological decomposition. Composting may include amendments beneficial to 
the composting process. Vermiculture, vermicomposting and agricultural composting 
operations are considered composting facilities. 
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(20) "Construction and Demolition Waste" means solid waste resulting from the 
construction, repair, or demolition of buildings, roads and other structures, and debris 
from the clearing of land, but does not include clean fill when separated from other 
construction and demolition wastes and used as fill materials or otherwise land disposed. 
Such waste typically consists of materials including concrete, bricks, bituminous 
concrete, asphalt paving, untreated or chemically treated wood, glass, masonry, roofing, 
siding, plaster; and soils, rock, stumps, boulders, brush and other similar material. This 
term does not include industrial solid waste and municipal solid waste generated in 
residential or commercial activities associated with construction and demolition 
activities. 

(21) "Construction and Demolition Landfill" means a landfill ... :that which receives 
only construction and demolition waste. 

(22) "Corrective Action" means action required by the Department to remediate a 
release of constituents above the levels specified in 40 CFR §258.56 or OAR Chapter 
340 Division 40, whichever is more stringent. 

(23) "Cover Material" means soil or other suitable material approved by the 
Department that is placed over the top and side slopes of solid wastes in a landfill. 

(24) "Cultures and Stocks" means etiologic agents and associated biologicals, 
including specimen cultures and dishes and devices used to transfer, inoculate and mix 
cultures, wastes from production of biologicals, and serums and discarded live and 
attenuated vaccines. "Culture" does not include throat and urine cultures. 

(25) "Current Assets" means cash or other assets or resources commonly identified as 
those that··-whieh are reasonably expected to be realized in cash or sold or consumed 
during the normal operating cycle of the business. 

(26) "Current Liabilities" means obligations whose liquidation is reasonably expected 
to require the use of existing resources properly classifiable as current assets or the 
creation of other current liabilities. 

(27) "Department" means the Department of Environmental Quality. 
(28) "Digested Sewage Sludge" means the concentrated sewage sludge that has 

decomposed under controlled conditions of pH, temperature and mixing in a digester 
tank. 

(29) "Director" means the Director of the Department of Environmental QualitY ... 91 
tb.\C.Pir~c;:tQ1:'~ . .m1tb.gri~.~d .. d";'ign""·· c 

(30) "Disposal Site" means land and facilities used for the disposal, handling, 
treatment or transfer of or energy recovery, material recovery and recycling from solid 
wastes, including but not limited to dumps, landfills, sludge lagoons, sludge treatment 
facilities, disposal sites for septic tank pumping or cesspool cleaning service, land 
application units (except as exempted by subsection (81 )(b) of this rule), transfer stations, 
energy recovery facilities, incinerators for solid waste delivered by the public or by a 
collection service, composting plants and land and facilities previously used for solid 
waste disposal at a land disposal site; but the term does not include a facility authorized 
by a permit issued under ORS 466.005 to 466.385 to store, treat or dispose of both 
hazardous waste and solid waste; a facility subject to the permit requirements of ORS 
468B.050; a site that wh1dt--is used by the owner or person in control of the premises to 
dispose of soil, rock, concrete or other similar non-decomposable material, unless the site 
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is used by the public either directly or through a collection service; or a site operated by a 
wrecker issued a certificate under ORS 822.110. 

(31) "Domestic Solid Waste" includes, but is not limited to, residential (including 
single and multiple residences), commercial and institutional wastes, as defined in ORS 
459A.100; but the term does not include: 

(a) Sewage sludge or septic tank and cesspool pumpings; 
(b) Building demolition or construction wastes and land clearing debris, if delivered 

to a disposal site that is limited to those purposes and does not receive other domestic or 
industrial solid wastes; 

( c) Industrial waste going to an industrial waste facility; or 
( d) Waste received at an ash monofill from an energy recovery facility. 
(32) "Endangered or Threatened Species" means any species listed as such pursuant 

to Section 4 of the federal Endangered Species Act and any other species so listed by the 
Oregon Department of Fish and Wildlife. 

(33) "Energy Recovery" means recovery in which all or a part of the solid waste 
materials are processed to use the heat content, or other forms of energy, of or from the 
material. 

(34) "Financial Assurance" means a plan for setting aside financial resources or 
otherwise assuring that adequate funds are available to properly close and to maintain and 
monitor a land disposal site after the site is closed according to the requirements of a 
permit issued by the Department. 

(35) "Floodplain" means the lowland and relatively flat areas adjoining inland and 
coastal waters that whidi-are inundated by the base flood. 

(3 6) "Gravel Pit" means an excavation in an alluvial area from which sand or gravel 
has been or is being mined. 

(3 7) "Green F eedstocks" are materials used to produce a compost. Green feedstocks 
are low in a) substances that pose a present or future hazard to human health or the 
environment and b) low in and unlikely to support human pathogens. Green feedstocks 
include but are not limited to: yard debris, animal manures, wood waste (as defined in 
OAR 340-093-0030(94)), vegetative food waste, produce waste, vegetative restaurant 
waste, vegetative food processor by-products and crop residue. Green feedstocks may 
also include other materials that can be shown to DEQ by the composter to be low in 
substances that pose a present or future hazard to human health or the environment and 
low in and unlikely to support human pathogens. This term is not intended to include 
materials fed to animals and not used for composting. 

(38) "Groundwater" means water that occurs beneath the land surface in the zone(s) 
of saturation. 

(39) "Hazardous Substance" means any substance defined as a hazardous substance 
pursuant to Section 101(14) of the federal Comprehensive Environmental Response, 
Compensation and Liability Act, as amended, 42 U.S.C. 9601 et seq.; oil, as defined in 
ORS 465.200; and any substance designated by the Commission under ORS 465.400. 

(40) "Hazardous Waste" means discarded, useless or unwanted materials or residues 
and other wastes tbi!twhioh are defined as hazardous waste pursuant to ORS 466.005. 

( 41) "Heat-Treated" means a process of drying or treating sewage sludge where there 
is an exposure of all portions of the sludge to high temperatures for a sufficient time to 
kill all pathogenic organisms. 
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(42) "Home composting" means composting operated and controlled by the owner or 
person in control of a single family dwelling unit and used to dispose of food waste and 
yard debris. 

( 43) "Incinerator" means any device used for the reduction of combustible solid 
wastes by burning under conditions of controlled air-.flow and temperature. 

( 44) "Industrial Solid Waste" means solid waste generated by manufacturing or 
industrial processes that is not a hazardous waste regulated under ORS Chapters 465 and 
466 or under Subtitle C of the federal Resource Conservation and Recovery Act. Such 
waste may include, but is not limited to, waste resulting from the following processes: 
Electric power generation; fertilizer/agricultural chemicals; food and related products/by
products; inorganic chemicals; iron and steel manufacturing; leather and leather products; 
nonferrous metals manufacturing/foundries; organic chemicals; plastics and resins 
manufacturing; pulp and paper industry; rubber and miscellaneous plastic products; 
stone, glass, clay and concrete products; textile manufacturing; transportation equipment; 
water treatment; and timber products manufacturing. This term does not include 
construction/demolition waste; municipal solid waste from manufacturing or industrial 
facilities such as office or "lunch room" waste; or packaging material for products 
delivered to the generator. 

(45) "Industrial Waste Landfill" means a landfi1Ulrn1 ""hich receives only a specific 
type or combination of industrial waste. 

( 46) "Inert" means containing only constituents that are biologically and chemically 
inactive and that, when exposed to biodegradation and/or leaching, will not adversely 
impact the waters of the state or public health. 

(47) "Infectious Waste" means biological waste, cultures and stocks, pathological 
waste, and sharps; as defined in ORS 459.386. 

( 48) "Institutional Composting" means the composting of green feedstocks generated 
from the facility's own activities. It may also include supplemental feedstocks. 
Feedstocks must be composted on-site, the compost produced must be utilized within the 
contiguous boundaries of the institution and not offered for sale or use off-site. 
Institutional composting includes but is not limited to: parks, apartments, universities, 
schools, hospitals, golf courses and industrial parks. 

( 49) "Land Application Unit" means a disposal site where sludges or other solid 
wastes are applied onto or incorporated into the soil surface for agricultural purposes or 
for treatment and disposal. 

(50) "Land Disposal Site" means a disposal site in which the method of disposing of 
solid waste is by landfill, dump, waste pile, pit, pond, lagoon or land application. 

( 51) "Landfill" means a facility for the disposal of solid waste involving the 
placement of solid waste on or beneath the land surface. 

(52) "Leachate" means liquid that has come into direct contact with solid waste and 
contains dissolved, miscible and/or suspended contaminants as a result of such contact. 

(53) "Liabilities" means probable future sacrifices of economic benefits arising from 
present obligations to transfer assets or provide services to other entities in the future as a 
result of past transactions or events. 

(54) "Local Government Unit" means a city, county, Metropolitan Service District 
formed under ORS Chapter 268, sanitary district or sanitary authority formed under ORS 
Chapter 450, county service district formed under ORS Chapter 451, regional air quality 
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control authority formed under ORS 468A.100 to 468A.130 and 468A.140 to 468A.175 
or any other local government unit responsible for solid waste management. 

(55) "Low-Risk Disposal Site" means a disposal site which, based upon its size, site 
location, and waste characteristics, the Department determines to be unlikely to adversely 
impact the waters of the State or public health. 

(56) "Material Recovery" means any process of obtaining from solid waste, by pre: 
segregation or otherwise, _materials which still have useful physical or chemical 
properties and can be reused, recycled or composted for some purpose. 

(57) "Material Recovery Facility'' means a solid waste management facility __ Jhil.t 
whi-sh separates materials for the purposes of recycling from an incoming mixed solid 
waste stream by using manual and/or mechanical methods, or a facility at which 
previously separated recyclables are collected. 

(58) "Medical Waste" means solid waste that is generated as a result of patient 
diagnosis, treatment, or immunization of human beings or animals. 

(59) "Monofill" means a landfill or landfill cell into which only one type of waste 
may be placed. 

(60) "Municipal Solid Waste Landfill" means a discrete area ofland or an excavation 
that receives domestic solid waste, and that is not a land application unit, surface 
impoundment, injection well, or waste pile, as those terms are defined under §257.2 of 40 
CFR, Part 257. It may also receive other types of wastes such as nonhazardous sludge, 
hazardous waste from conditionally exempt small quantity generators, construction and 
demolition waste and industrial solid waste. 

(61) "Net Working Capital" means current assets minus current liabilities. 
(62) "Net Worth" means total assets minus total liabilities and is equivalent to 

owner's equity. 
(63) "Non-green Feedstocks" are materials used to produce a compost. Non-green 

feedstocks are high in 
(a) substances that pose a present or future hazard to human health or the 

environment; and 
(b) high in and likely to support human pathogens. Non-green feedstocks include but 

are not limited to: animal parts and by-products, mixed materials containing animal parts 
or by-products, dead animals and municipal solid waste. This term is not intended to 
include materials fed to animals and not used for composting. 

(64) "Pathological Waste" means biopsy materials and all human tissues, anatomical 
parts that emanate from surgery, obstetrical procedures, autopsy and laboratory 
procedures and animal carcasses exposed to pathogens in research and the bedding and 
other waste from such animals. "Pathological waste" does not include teeth or 
formaldehyde or other preservative agents. 

( 65) "Permit" means a document issued by the Department;--bBari-ng-the--sigaat-ure--of 
the Director or tho Dir2ctor' s authorized representative ___ which by its conditions may 
authorize the permittee to construct, install, modify, operate or close a disposal site in 
accordance with specified limitations. 

( 66) .'.'I'.\'!.rmlt __ Ai;;ti_Q_11,, __ m~illl§ .. 1b~ __ j_s_o_\1_ctni;;~, __ m9difl.fil.ti,;in,_t~!l\'!_wil.l.wr.;yo_.;,3J;j9n_i;J.)' .. :thf" 
Depa1iment of a permit. 
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_(_§])_ ___ "Person" means the United States, the state or a public or private corporation, 
local government unit, public agency, individual, partnership, association, firm, trust, 
estate or any other legal entity. 

(62+) "Processing of Wastes" means any technology designed to change the physical 
form or chemical content of solid waste including, but not limited to, baling, composting, 
classifying, hydropulping, incinerating and shredding. 

(62'&) "Public Waters" or "Waters of the State" include lakes, bays, ponds, 
impounding reservoirs, springs, wells, rivers, streams, creeks, estuaries, marshes, inlets, 
canals, the Pacific Ocean within the territorial limits of the State of Oregon and all other 
bodies of surface or underground waters, natural or artificial, inland or coastal, fresh or 
salt, public or private (except those private waters which do not combine or effect a 
junction with natural surface or underground waters), which are wholly or partially 
within or bordering the state or within its jurisdiction. 

(1Qfi£1) "Putrescible Waste" means solid waste containing organic material that can be 
rapidly decomposed by microorganisms, and which may give rise to foul smelling, 
offensive products during such decomposition or which is capable of attracting or 
providing food for birds and potential disease vectors such as rodents and flies. 

(710) "Recycling" means any process by which solid waste materials are transformed 
into new products in such a manner that the original products may lose their identity. 

(72-l) "Regional Disposal Site" means a disposal site that receives, or a proposed 
disposal site that is designed to receive more than 75,000 tons of solid waste a year from 
outside the immediate service area in which the disposal site is located. As used in this 
section, "immediate service area" means the county boundary of all counties except a 
county that is within the boundary of the Metropolitan Service District. For a county 
within the Metropolitan Service District, "immediate service area" means that 
Metropolitan Service District boundary. 

(7~;:,) "Release" has the meaning given in ORS 465 .200(14). 
(7 :±3) "Resource Recovery" means the process of obtaining useful material or energy 

from solid waste and includes energy recovery, material recovery and recycling. 
(7_'>4) "Reuse" means the return of a commodity into the economic stream for use in 

the same kind of application as before without change in its identity. 
(7§5>) "Salvage" means the controlled removal of reusable, recyclable or otherwise 

recoverable materials from solid wastes at a solid waste disposal site. 
(77.6) "Sensitive Aquifer" means any unconfined or semiconfined aquifer that wll'i<:J> 

is hydraulically connected to a water table aquifer, and where flow could occur between 
the aquifers due to either natural gradients or induced gradients resulting from pumpage. 

(7j-;_+) "Septage" means the pumpings from septic tanks, cesspools, holding tanks, 
chemical toilets and other sewage sludges not derived at sewage treatment plants. 

(72'&) "Sharps" means needles, IV tubing with needles attached, scalpel blades, 
lancets, glass tubes that could be broken during handling and syringes that have been 
removed from their original sterile containers. 

(80'.}-9) "Sludge" means any solid or semi-solid waste and associated supernatant 
generated from a municipal, commercial, or industrial wastewater treatment plant, water 
supply treatment plant or air pollution control facility or any other such waste having 
similar characteristics and effects. 
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(810) "Sole Source Aquifer" means the only available aquifer, in any given 
geographic area, containing potable groundwater with sufficient yields to supply 
domestic or municipal water wells. 

(821) "Solid Waste" means all useless or discarded putrescible and non-putrescible 
materials, including but not limited to garbage, rubbish, refuse, ashes, paper and 
cardboard, sewage sludge, septic tank and cesspool pumpings or other sludge, useless or 
discarded commercial, industrial, demolition and construction materials, discarded or 
abandoned vehicles or parts thereof, discarded home and industrial appliances, manure, 
vegetable or animal solid and semi-solid materials, dead animals and infectious waste. 
The term does not include: 

(a) Hazardous waste as defined in ORS 466.005; 
(b) Materials used for fertilizer, soil conditioning, humus restoration, or for other 

productive purposes or which are salvageable for these purposes and are used on land in 
agricultural operations and the growing or harvesting of crops and the raising of fowls or 
animals, provided the materials are used at or below agronomic application rates. 

(SJ±) "Solid Waste Boundary" means the outermost perimeter (on the horizontal 
plane) of the solid waste at a landfill as it would exist at completion of the disposal 
activity. 

(843) "Source Separate" means that the person who last uses recyclable materials 
separates the recyclable material from solid waste. 

(8.'14) "Supplemental Feedstocks" are green feedstocks from off-farm or off-site used 
to produce a compost at an agricultural or institutional operation, are the minimum 
amount necessary to allow composting of on-farm and on-site feedstocks, and can be 
shown by the composter to DEQ to be necessary to maintain porosity, moisture level or 
carbon to nitrogen ratio in the farm or institution's composting operation. The goal of 
these feedstocks is to supplement those feedstocks generated on the farm or at the 
institution so that composting may occur. 

(8§5) "Tangible Net Worth" means the tangible assets that remain after deducting 
liabilities; such assets would not include intangibles such as goodwill and rights to 
patents or royalties. 

(816) "Third Party Costs" mean the costs of hiring a third party to conduct required 
closure, post-closure or corrective action activities. 

(8.~.+) "Transfer Station'' means a fixed or mobile facility other than a collection 
vehicle where solid waste is taken from a smaller collection vehicle and placed in a larger 
transportation unit for transport to a final disposal location. 

(82&) "Treatment" or "Treatment Facility" means any method, technique, or process 
designed to change the physical, chemical, or biological character or composition of any 
solid waste.· It includes but is not limited to soil remediation facilities. It does not include 
"composting" as defined in section (18) of this rule, "material recovery" as defined in 
section (56) of this rule, nor does it apply to a "material recovery facility" as defined in 
section (57) of this rule. 

(908-9) "Underground Drinking Water Source" means an aquifer supplying or likely 
to supply drinking water for human consumption. 

(911}) "Vector" means any insect, rodent or other animal capable of transmitting, 
directly or indirectly, infectious diseases to humans or from one person or animal to 
another. 
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(92+) "Vegetative" means feedstocks used for composting 1hf\L.Vl'hich are derived 
from plants including but not limited to: fruit and vegetable peelings or parts, grains, 
coffee grounds, crop residue, waxed cardboard and uncoated paper products. Vegetative 
material does not include oil, grease or dairy products such as milk, mayonnaise or ice 
cream. 

(9J±) "Water Table Aquifer" means an unconfined aquifer in which the water table 
forms the upper boundary of the aquifer. The water table is typically below the upper 
boundary of the geologic strata containing the water, the pressure head in the aquifer is 
zero and elevation head equals the total head. 

(9:'\}) "Wellhead protection area" means the surface and subsurface area surrounding 
a water well, spring or wellfield, supplying a public water system, through which 
contaminants are reasonably likely to move toward and reach that water well, spring, or 
wellfield. A public water system is a system supplying water for human consumption that 
has four or more service connections or supplies water to a public or commercial 
establishment which operates a total of at least 60 days per year, and which is used by 10 
or more individuals per day. 

(9.24) "Wood waste" means chemically untreated wood pieces or particles generated 
from processes commonly used in the timber products industry. Such materials include 
but are not limited to sawdust, chips, shavings, stumps, bark, hog-fuel and log sort yard 
waste, but do not include wood pieces or particles containing or treated with chemical 
additives, glue resin or chemical preservatives. 

(9.§,!;.) "Wood waste Landfill" means a landfill 1hf!t..v:hic.ft-receives primarily wood 
waste. 

(916) "Zone of Saturation" means a three,-dimensional section of the soil or rock in 
which all open spaces are filled with groundwater. The thickness and extent of a saturated 
zone may vary seasonally or periodically in response to changes in the rate or amount of 
groundwater recharge, discharge or withdrawal. 

NOTE: Definition updated to be consistent with current Hazardous Waste statute. 
[Publications: The publications referred to or incorporated by reference in this rule 
are available from the agency.] 
Stat. Auth.: ORS 459.045 & ORS 468.020 
Stats. Implemented: ORS 459 & ORS 459A 
Hist.: DEQ 41, f 4-5-72, ef 4-15-72; DEQ 26-1981, f & ef 9-8-81; DEQ 2-1984, f 
& ef 1-16-84; DEQ 18-1988, f & cert. ef 7-13-88 (and corrected 2-3-89); DEQ 14-
1990, f & cert. ef 3-22-90; DEQ 24-1990, f & cert. ef 7-6-90; DEQ 5-1993, f & 
cert. ef 3-10-93; Renumbered from 340-061-00lO;DEQ 10-1994, f & cert. ef 5-4-
94; DEQ 9-1996, f & cert. ef 7-10-96; DEQ 17-1997, f & cert. ef 8-14-97; DEQ 
27-1998, f & cert. ef 11-13-98 

340-093-0070 
Applications for Permits 
......... ( 1) l1nY ... Peffrm. wi~hing.JD. Qbt~in Q .. new, .. mQdiJ!.ed •... Qr. .. rn.n.ewi!.l ... .Rer.mlt..Jhw.1 ... the 
Deoa1iment must submit a written application on a form provided by the Department. 
The Department must receive renewal aDpl ications at least 180 days before a permit is 

D.eede<:.L .... .AJ.LNh.er..K\ppl.i.1:.<i1i.9.n~ .. nm~t.\l.e.i:.ei;,e.i.Y.ed.2.Q .. s:b,y~hefQt:e .. § .. J).e.r.rnit..i.o.!.!eedesL ... .Al! 
application forms mt1st be completed in fi.1JL signed by the applicant or the applicant's 
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Je_g<[IJy_ __ \!_1,1Jb_q_Ijze_d __ re_r,~re_1_e_!:!l:flJ.iye_, ___ an_d ___ w;~Qmpani.©_dbx.the_5p<;os:ifi>'d_J1m:nh>'LQf<;9pie_~Qf 
all remi!re_d_S'..xhibits __ Th_()_Tl_ame___Qf the__;umlicanLTimst _be_ tl1f._legaJ __ l1illl1_5i__ of _ _tb_s;___g_wne_r of 
H1e__ Jl\_g_Ui!y _w: Jhe_ mYD\?L) ~ge_nL_QLJb!".J!'_§_f>Q,e_ __ _r_e_§tW_n~i!;ik __ J!;)_r__Jbe_ __ Qp_e_rnti\?n ___ imd 
maintenance of the facility 

1
' ''''"e·t';ew· "o·- 13errni*0 sha11 "e jlf666S"ea i" ""M"''a""e ,,.;t" 'he 0'"e6w1"fes for __ l 'Pt'" \_ .._, ~· r 14- ~~•11¢11 <) ~ ;:,jli c~vvO•O ''"' i """'" c i. ...A•P.i ;:~ 

±stma-ne-e,--D-enial-;--1\fod-ifteation--and--Re-v,">ef!{•i-on--ef--Penni-ts--as---set--for!h---in---Ot\Pc--Chap!er 
3 10 D'"'s'm' 14 e,,cep' a" '"lt 1'ef";Se '""'"·i'i''d in O•\R Cha·1'e•-34° Di"is'o"s 9° 0 4 iv, tl'X•.l.-'- 1 ,, ·.s::~ .., ~L• '- r_._ vr_,_ }-''-"-'' '"-"-' .L ~ -.._ ,,_~(-'- r v, > 1-.l :u . :;;., _.- , 

9~, 96 and 97 _ 
_ (2) The Department will accept -Al!pplications for a permit, including those required 
for a composting facility general permit, shall be accepted by the Depatiment only when 
complete, as detailed in section (3) and (4) of this rule. Within 45 davs after receipt of an 
mmlication. the Department will preliminarily review the amJlication to determine the 
l!Q_\C\J1!l!~;:y __ QLtJ.1\;'__i_1:i_fo1.milJim1_rnl;l1J1i.tt\'t;L ___ f.iliJ\J.rn_Jg_ __ i;:QmpJ\'t\;' Jhi_;, __ r~Yi\?w __ wi.tJ1.in __ 4_:; __ dilv~ 
does not preclude the Denartmenl from later requesting further information from the 
<Jpp_!_iqmLil§J2r\?Yit;le.;U_n_this. .. s.t:£tiQn _ 

__ ____ J;i,l__JLJh\" P"P<lr~m<!11L>l.t:1~_rn1j1_1_e_~ ___ J)mL __ ~.d_,hti_QBilL__i11t"1!_I1_mti_\?_!J __ j_~ ___ n_\)_~de_djJ. wi_U 
prnmptly request the needed infcinnation from the auulicant. The amilication v,rill b~ 
q1nsi_d_~r\'d __ JQ _b_\C ___ \'!ilhdJ<lwnJfth~2 .<1P.P..lkilm foi!_s_J_Q ___ s_\1_b_m_iLth~_ r_et;LL!_e§le_s,L_inform<!tJm1 
within 90 davs of the rec1uest or such other time as the De1iartment establishes in writi1m. 

(b) lf additional measures are necessary to gathe1· tacts regardim: the application, the 
.0~1@:trn~nt _ _wil_l_11_9Jj_fy __ JJ_]_e_ ___ .\lJ,lp[j_0flDLJl1_~L_$_\Wb __ J:!!~_\l$_\Jt~~.\:V.iJLll\'i112tit111\'d,_Jl11.Q __ Jh<:' 
timetable and procedt!fes to be followed_ The application will be considered to be 
1yithc!rn.1,vn_it:J-11~ __ mwli.rn_i1Lfo.UeJ_Q _ggmpJ_y_withJl1e§e e\JsJ.i\iQn<JJ-1JW<l_~m_e_§,_ 

(3) General permit: Composting facilities as defined in OAR 340-096-0024(2) are 
considered to be "lower risk disposal sites" and thus subject to general permits_ General 
permits are permits and permittees shall comply with all pertinent rules except 
subsections (4)(e) and (f) of this rule, and the requirements of OAR 340-093-0150, 340-
093-0210, 340-094-0060(2) and 340-095-0030(2). In order to comply with requirements, 
persons applying for a general permit must submit to DEQ items listed in (4)(a), (b), (c), 
and ( d) of this rule prior to receiving a permit. To comply with the remainder of all 
pertinent rules, these composting facilities must have procedures in place and 
documentation at the composting site available for review and acceptance by DEQ that 
shows all requirements have been met. A composting facility for which a general permit 
has been issued, but DEQ determines has inadequate or incomplete plans, specifications, 
operations and maintenance manuals, operational procedures, or other requirements, may 
be required to revise documents or operational procedures to comply with current 
technological practices and pertinent rules of the Department. 

(4) Applications for a registration or permit shall be complete only if they: 
(a) Are submitted in triplicate on forms provided by the Department, are accompanied 

by all required exhibits using paper with recycled content with copy printed on both sides 
of the paper whenever possible, follow the organizational format and include the level of 
informational detail required by the Department, and are signed by the property owner or 
person in control of the premises; 
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(b) Include written recommendations of the local government unit or units having 
jurisdiction with respect to new or existing disposal sites, or alterations, expansions, 
improvements or changes in method or type of disposal at new or existing disposal sites. 
Such recommendations shall include, but not be limited to, a statement of compatibility 
with the acknowledged local comprehensive plan and zoning requirements or the Land 
Conservation and Development Commission's Statewide Planning Goals; 

( c) Identify any other known or anticipated permits from the Department or other 
governmental agencies. If previously applied for, include a copy of such permit 
application and if granted, a copy of such permit; 

(d) Include payment of application fees as required by OAR 340-097-0110 and 340-
097-0120; 

(e) Include a site characterization report(s) prepared in accordance with OAR 340-
093-0130, to establish a new disposal site or to substantially alter, expand or improve a 
disposal site or to make a change in the method or type of disposal at a disposal site, 
unless the requirements of said site characterization report( s) have been met by other 
prior submittals; 

(f) Include detailed plans and specifications as required by OAR 340-093-0140; 
(g) For a new land disposal site: 
(A) Include a written closure plan that describes the steps necessary to close all land 

disposal units at any point during their active life pursuant to OAR 340-094-0110 to 340-
094-0120 or OAR 340-095-0050 to 340-095-0060; and 

(B) Provide evidence of financial assurance for the costs of closure of the land 
disposal site and for post-closure maintenance, of the land disposal site, pursuant to OAR 
340-094-0140 or OAR 340-095-0090, unless the Department exempts a non-municipal 
land disposal site from this requirement pursuant to OAR 340-095-0050(3). 

(h) Include any other information the Department may deem necessary to determine 
whether the proposed disposal site and the operation thereof will comply with all 
applicable rules of the Department. 

( 5) If the Department determines that a disposal site is a "low-risk disposal site" or is 
not likely to adversely impact the waters of the State or public health, the Department 
may waive any of the requirements of subsections (4)(e) and (f) of this rule, OAR 340-
093-0150, 340-094-0060(2) and 340-095-0030(2). In making this judgment, the 
Department may consider the size and location of the disposal site, the volume and types 
of waste received and any other relevant factor. The applicant must submit any 
information the Department deems necessary to determine that the proposed disposal site 
and site operation will comply with all pertinent rules of the Department. 

( 6) If a local public hearing regarding a proposed disposal site has not been held and 
if, in the judgment of the Department, there is sufficient public concern regarding the 
proposed disposal site, the Department may, as a condition of receiving and acting upon 
an application, require that such a hearing be held by the county board of commissioners 
or county court or other local government agency responsible for solid waste 
management, for the purpose of informing and receiving information from the public. 

(7) Permit or registration ff\Q,Ufi.\:.<!ti.9.11'? .. !l!lQ .. renewals: 
(a) Permit Modification: An application for a permit modification is required for: 
(i) The sale or exchange of the activity or facility: or 

Attachment A - Page 53 



_ _Jii}_A_11y ___ i;;IJ<i!.1¥.~...in __ Jh<;' __ JJ;;tt\JXQ __ of.Jh<;, ___ ~s;tjyiti.©_~ ___ QL_Qp_©rnti_oJ1_s. __ frnrn ___ _H1Q_S.Q ___ QfJhQ_Jl!_s.t 
-~plication including modification or expansion of the disposal site or a change in the 
nwt_!19g_9qyp_Q __ Qfd_i_S.QQ§<JLi\IJy_;;tPI2li<::<i1i9n.th<lLWm!ld_§IJQ_S.1rlntiiilJy_<,']J;J[JgQ_Jh!L§.t~QJ?(O_QI 
operations of the disposal site must include written recommendations from the local 
1£.overnment unit as required in subsection (4)(b) of this rule_ 

(b) Permit Renewal: ~aj--Notwithst-and-ing--G-AR--J40--G-14--()02H{±-};--n-An application fbr 
1'J2Q!])}_iLrn!I<;'.lc\'illi.!i.J:Q£JL.!i.rn4__ifey;;t permittee intends.ing to continue operation beyond the 
permitted period, ___ _A must file a complete renewal application n_ws.LR_\l __ fillld_for roncvml of 
V.-10--perm-it-at least 180 days before the existing permit expires,; 

(ie) A complete application for renewal must be made in the form required by the 
Department and mcist---include the information required by this Division and any other 
information required by the Department-; 

(i_iB) Any application for renewal which would substantially change the scope of 
operations of the disposal site must include written recommendations from the local 
government unit as required in subsection (4)(b) of this rule,~ 

(\ijd) If a completed application for renewal of a permit is filed with the Department 
in a timely manner before--pri-or--tB the expiration date of the permit, the permit does slm-lt 
not be deemed to expire until the Department takes final action on the renewal 
application,; 

(ive) If a completed application for renewal of a permit is not filed with the 
l2\<J2_(!1j1n9_11_tj_11_JLti_\1J12l_y ___ m_<!_1_!D_\l_L~ 80 clay:; prior to b"_for12_the expiration date of the permit, 
the Department may require the permittee to close the site and apply for a closure permit, 
pursuant to OAR 340--094-0100 or 340-095-0050,; 

(9_*) Permits 9.:0l\l!_l_~k!.l ___ eontinued under subsection (7)(41 of this rule remain fully 
effective and enforceable until the effective date of the new permit. 

Stat. Auth.: ORS 459 
Stats_ Implemented: ORS 459-235 
Hist: DEQ 41, f. 4-5-72, ef. 4-15-72; DEQ 26--1981, f. & ef. 9-8-81; DEQ 2-1984, f. 
& ef. 1--16--84; DEQ 5-1993, f. & cert_ ef. 3-10-93; Renumbered from 340-061-0025; 
DEQ 10-1994, f. & cert_ ef. 5--4-94; DEQ 17-1997, f. & cert_ ef. 8-14-97 

340-093-0100 
Public Notice and l'<I!J!ie CammrntParticipatkm Requirements Reganlin1< Permit 
Actions 

(l-}-t1-1--mder--to--ifl-fo-rm--p<:Hel1ti-aJl-y--interestecl--peFsBn-s--of-n---prn1iBsed--poHnit--i-ssu&BBe-·oF 
pcrn'lit rcnc1i'vriJ ... ,.vlth si;;n1ficant changes., a public notice shall be prepared fand clrGtJlated 
in--a--mam1<w--appro-ved--ey--t-ho-Dini0tor-.--lll--&cld±tion--le.the-±nfor-mation-rnqtrirnd--m1der--Ol\R 
:11° 0 11 0 or'7(l1 'he "l·1• 1i" ret; 0 e "Pal1 0 0"'8;1'. - v v I v v . j, ,_ • p -t-Vl i;;:. ,_ • ·-'-'-' '-" ,_ ,_ .,_, -'-'-'- i ,_, 

(a) ·' ~CS'Thtiw1 ""'l'e "a 0 i1;t., '"h011 ;roh~e' '·n"O'"'rrt nr'wcl 1-'eT''"·es of•he s'te· 1 i ct · v f I '- t i,. I I V ll f V• t V< I t ..._ U ,3 11 y lC I, 1-t l I < ,_ i,.i;:p Ci• • I , 

(t>)A--cles<0riptiBtt-Bfm-1y--le(-wlmt;z.--rn-anage1-1>eHc--systom-s--01'-BO-B-tFB-ls-.-
(?) '"'l;d '"""t' "'°'""";! ..Jo"u1~An+s f'r pe1ri' deteT1;n°ti~rs i·"'"d;!l'" n-oda'c'l*;ons ,.., vo 1 >' u.., '-' Y'-'LH __ u ...._ ...., .._ ... ._,.._ 1.- ,_,. . u , r "- l u. o ,_ , ..__._ .... u.x _._ 5 '- r .L'--' ~ .___._ _._ 

t·h:nt--:irtve1ve--s€1est-i0t1--0f--00ri:eofi-\;'e---aB1:ier}-·f(!:\1ne<l-ies-;--&ha:ll--be--U:\·~a:ila:bl:e·--f0F--fH+hli-0--Fe1t1i-e-v~· 

arnl--Bmmneat 
________ J_l_,L_ ___ _Ib_~ ___ _Q,;:J)_m_1mQ!}LQDJ.~gQr\?;©_d __ _j2"nn_iL_<!i;Jj_g_n_s. ___ S\£C{_Q_l:Qi_1)_g; __ _1Q ____ ~)_]yj_EQ!_]_l!_l_Q)_]tDL __ <\_!_)!;) 

Public health significance. Categoo; I represents permit actions with low environmental 
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?!11c:J ... l2!.!hlig ___ h\.'_\\lJh ____ §_ignifig_?)_\)_\;_i;l ___ J!!}Q __ _J<;l~§ ____ j)_!-lh)_i_g _____ J_!_QJ_ig_9 ____ <!D.\:L_Qb1J2Q_l1Jomity ___ foL _J)_\!J?Jii;o 
participation_ Catego1y l V represents permit actions with potentially high environmental 
;md121Jb1is;h~alth.~igni.±.!9.~1!'<ti., __ m1c:JJ.lw._gi:~_<it12§_U_<;_v:_d_9fp_,~Q.l_i0_J\!Xtis;g __ ;iJ1!t9PP.Q-1:t.tffl\ty_for 
oarticioation_ 

(2) OAR 340-093-0 I 05 classifieds permits as Category I through Category IV_ If a 
1212[m.iL<!_<;:ti_g_u _ _j_~ __ gn,;_<itti.gm:i~g_d_,Jh~_permit.R1>!Ji9n_wiJLb_e,.12rn.9.e§s_\.'_d __ !.!EQ~L.C.i!.tegQ1_yJJL 
The following describes the nublic notice and narticination reouirements for each 
_gf1,t~~gQJ_y:; 

_LR\J._(:M_egQ_ffL::J'-h.1211hJ_i_<;;_.!l9tig_e __ QLQI2QQ!:11miJyJQ.J:_im.bJi_g __ p_m:.ti.,;jp_ciJj_o.!L 
(bl Category II - The Department will provide public notice of the proposed permit 

e.Qtirm 911\Jci minimwn __ gfJ()_ ,!<iY~-JQ _§,!b.mit.wriH~_n __ rnmnwnt_§, 
( c) Category III - The Department will provide pub lie notice of the proposed permit 

g_<_:tion and a minimum of 35 days to submit written comments. The Department will 
_m·_Qyj~Jg ___ C\ __ m.!n.i!mm1_Qf}Q_d;_i_y:;; ng_ti.;:©i2Li!J1!2'1i:i_11g___if__gn_e__i_o_5_~he<;l!.!le9_, ___ Ihe_R_~,J?m1ml'-'-11.t 
will schedule a hearing to allow interested persons to submit oral or written comments if: 

___ _m __ x:dthin J_'L.d.!1Y~- _Qf the _m11iJiJ1g gfJh\: __ ngJiQ,Q, Jh!2 ___ ))gp_<n:t1_n!2nLJQ_Q_eiYe§ __ yv:riHen 
I'2Q\le,~t2 __ frQDlJ.e_i_1 __ J2!2rn_Q_\l~,_9JJi:Q.Jll. __ cii:i __ Q1:g;_i_11i_;;;_!lti_Q!l . .I"-PI"-§'2DJj_1Jg___aLk!l,2U".D __ J?.er5_Q!l§_,_Jgr_rr 
hearing. or 

_Ji.i)JbeJ)<:.RartmenUi.e~tennine~_Jbet_ 9 __ he11dngJs ne\'\~~;;\.!ry. 
fd) Category IV - Once an application is considered complete under OAR 340-093-

0070 the Denartment will: 
___ (_i_)_ ____ .!:'IQYi!k __ J?J1_bJi_\< ___ nQt)_\<e ___ QLLb.e.i:<:'.feiP.LQL<! __ eQmJ?Jet12<;! ___ \!J?_pJ_ie§J_jgJJ. .. D.!1d_J<;,Q\le~ted 

permitting action; and 
_ _ tii.L5ghed\1Je ~_i1_ infonu;_i_tigiwl_meet.ing__.within.the eQ1mmmitY.iYJ1ereJb£J;1,il_Lt_y_\~rn 

(l_~ __ Qr_j_;;JQg~_\_\"d g_\l}Q_J2IQY)_<:)_Q, _ _j)_!)Ql_i_\; JlQ1i_g\) __ QfJb.e_J!l_""-tinK. Th_\'LP.QP.\lllfllQ_l}L':Yil.Ls:Q_ll,?j_c:j_.-,r 
any infrmnation gathered in this process when ·it drafts the proposed permit. 

_____ (iii_) __ Q;we _;i __ ,lrnft pQrmiti~-~;_ornpJ.-,JQQ,_ prn_yjlJQJNbU\: ___ n9fo::e_Qf.th\:_J?IQJ2!:»'i.\"d_p"rmit 
and a minimum of 40 days to sl1bmit written comments_ 

Jiv)Spl1e,li,1l_<'Ut public hearing to allow interested 11ersons to submit oral or written 
.rnn1rn_<e!lJf! __ ~D_\l _ _;1__11_1j_11i_m_iJ.1n __ Q_L}Q __ drry;; __ ,_!Q_ti\&_for.th_.-, __ h<e_~ti1_1g_, 

(3) The Department may move a nermit action to a higher category under (2) of this 
ml\'O,.Jrn~£,Lm1, i!.rJLll_Q_t_Jimitg_g_JQ,_.th!2 __ foU9w.ingtl\£tQrn_: 

_J~_)_ __ A_n1j_i;:i_J2R\li!_d_ J.ml!Ji0__i_m"rn.et__i_11Jhg.Jit\:il_ity_; 
(b) Compliance and enfot·cement history of the facilitv or owner· 

_ JgJ l.'gt~J1ti;1J.foL§_ignifi_g~m_ _enYirnnnwnrnLQLPJ1bJ\l;J1rrn11.s:l!d~'J9Jo_(;_ci:tiQn_ 9x_Jyp_\"e_ Qf 
facilitv or 

(d) A change in the nature of the facility or the quantity or types of solid waste 
19g_e_iy12d, __ J2LQ<;;_~§_;;9_g __ 9_u;!i§p_Q_§S'c\:Lof;_i_Ul_1scJl\gil_i1}'., 

(4) The public notice required under (2)(b), (c) and (d){iii) of this rule will contain at 
)t;.~ ~t ___ th_~ __ foJJ9~'-'ingjnform.~ti9_ii; 
_ __J~)_ __ N_m_n9 ___ 0.ftlw __ !lJ2J2h_@nL1rn_dJQeiit.1QD.QfJJl.e __ fo,g_i)j_\y; 

(bl Type of facility including a description of the facility's process subiect to the 
Pti.t:mi:t; 

(cl Description of permitted substances stored, disposed o±: discharged or emitted, 
includin!< whether there has been an increase or decrease in the substance since the last 
n.ermi.Lzt<el.i9n __ for.llN __ fog_i(iJy; 
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_______ Jdl_J,_Q_\<<ttiQ_11 _<t1.1d __ \)_~~<.:dnti_m_, __ QLdQs:lJD_1s-1-1t§_-1J,_l_i_~_d ___ \J.PQJ-1..in __ l)r1<1)£\ri_gg_Jbr: _drntt_pg_1m_it 
action: 

_____ J\l} __ Qthr:i:__p_~nn_\tru:S'm~i_rn_d __ l;iy_.thr:_P_~Jl_<ITTmrnt 
(±); Date of previous permit action; 
(gl Opprntunity for public comment whether in writing or in person: 

_(1_1)._C.QmpJii\nc;_<;:_,_ --~nfo_\T~_1_n~_nJ __ ,rnsL_0_Q_!I!l)-1£\inJ ___ hi_~tmy __ ..<1lm1g __ with rn~Ql1-1timLQfJh5' 
same; and 
____ {D._A_~lJmm11ry_gf1!w_di;;_i:;r\etiQ11ilJY_\)\)''i§iQns_m\l_ds;_l;iy_Jh5'_P5'P!lTt_m~nUn __ drn_fti_11gJh~ 
p_~rmi_t 

(5) The Department will nrovide the notice_ as required under section (2) of this iule. 
tQ_t!I" appJjgnnL_J!.\Q§(; _x_(;q_11_(;_$J\ng __ g9Jic;" ___ Q±_'.\_h"-- P"rmiltiDg_ i! i:;ti.911, fogC!LJ1<)lY.LJ:!lg'tl\\, <JJ!ll 
other interested persons as identified by the Department 

Stat. Auth.: OR&-!-83-,-0RS 459.005 - ORS 459.418, ORS 459A.100 - ORS 459A.120 
fc OR.S '168 
Stats. Implemented: ORS 459.245 
Hist.: DEQ 34-1990, f. 8-20-90, cert. ef. 9-1-90; DEQ 5-1993, f. & cert. ef. 3-10-93; 
Renumbered from 340-061-0024 

340-093-0 I 05 
Categories for Permit Actions 

(I) Category I : 
CctLC9.mpg:;ti_Dg_fo<;<iJ\ty __ rn_gi~trn1imumd'2IJ.'tQ:Q22:_Q_Q_2.'±UJ_ 
(b) Assignment to a composting facility general permit under 340-096-0024( 2) 
{i:;._l_\Ya~t_~ _ _Ijr_(; __ Cmii.,LI'~nnit.1Jn~kL~4Q,Q9.4:_QQ;i_~_ 
{d.L.L&tt\'Lt\1!1bQ!.:i?ea.tiQn_n1_1dfL~.4Q:Q_'2L_Q_Q_§Q, 
(e) Modification to a permit that is administrative in nature or does not alter permit 

~;9_ndi_t_iw1_~. 
(2) Category 2: 
(a) Renewal of closure uennit under 340-094-0!00 and 340-095-0500. 
{i:iJ_R.,\'l}flY<!l __ _g_f.tra!_!~f<2L~1<ltiQ_l) __ 1JI!d<2L~.4Q:Q_2_9.:QQ4_Q_, 
(c) Renewal of material recoverv facilitv tmder 340-096-0040. 
((i)_ __ R~ll9\V_!!JQfY;'i].~J_"'JjJf. ~t\,>rngr __ s.H'2 .. \Wd9L~4_Q_,()J;d_:QQJ~_ 
(\'._L.6JL_Qt]wo_nQ~!\fi_ga1irn2sm11J_i§_t"jj __ nndf!: __ g_~_t.;g91:y_ _ _L 
(3 ) Category 3 
{g}N~l'.\' 9'1Ptiy<)jnJ:!u,5tri!JJJ\\£iJit_y <!_s {l"°'th1<2iUJJ ,14Q:Q2Z:Ql20LDJ.£), 
(b) New transfer station or material recoverv facility under 340-096-0040. 
(c) Composting facility foll oermit under 340-096-0024. 
L\l} ___ (J9_;;11r_~_p_,,_1mit11mk,r:..H_Q_,_Q24_:0J()_Q __ m2d_J':!Q:_9_22:Q'.iQQ 
( e) Issuance of a composting faeility general permit under 340-096-0024. 
{f)_N~_\Y_Q_Q!lsJ!J~£tiQJ2.9!1,Ld~.mQ_\iJjQ_l)_l;1ml_fiJL'1ml5'LJ:J_Q:Q22:0D.QL 
{gJ .. I:J~_Y;l __ ~Q)j_g __ WD5.1SlJ!:<2!!Jm"DJfa.;_i_!ity11n9."r_)_4_Q,_Q29..:0_Q_;5_Q_, 
(hl New off-site industrial facility under 340-097-0 I 20(2){a) 
_(_i} __ N~_W_§l\±9_gf di,5P.Q§.<tl__f\\,,JJit)': _!.1QQS'LJ4_Q:Q2(?_,()Q_;l_Q, 
(4) Category 4: 
(a) New municinal solid waste landfill facility under 340-094-000 I. 
{b} __ N\!w _ _w~~.t<2Ji1:!.'.?lQrng~--~jJ~ __ wJ~L~r.lAO:_Q_§J:QQ_L~--
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f\;}_Ng_w_j_11_g_i_n~,rntQ.Li,m_g_gJ_:J:'!.Q:_0.2!'.>:Q_QJ_Q_, 

{ciJ_bi_g1y__e11"I&YrecQvery_faci li_tyt1n<l"'IJ4Q:Q.91:.QJ1_0_(_2l{al 
S.tm ,'\\Jth- QRS. 4.5.2A.Q25, 45.2 Q:JS. iln>LA~&.Q2Q 
Stat Implemented ORS 459-245 

;240-093-0110 
Issuance <ff Denial of J.tPermit~ 

LlJ Th~ _P~P'!J:tmgnU_rw~tJfl)-;gJ}n'!l_J_1'°tiw1 __ Q!l_J)lg _p_\Ormi.Lil.PJ~l_kilti,;m .. v.vithin 4? QilY~ . 
gfthe,_~1.Q!l_e __ gfJh_e_s:_gmmg'-1!.J?_\!_ri0\l_, __ T_hg __ !l_~1_1_e~!JJlj_11g __ Qf.\\h\!_'lring__iln<-i.tbe __ '°Qr1;;_i);!gi:ilti1,11i_1,1f 
comments will automatically constitute good cause fbr an extension of time under ORS 
4'..>2 24~ ___ Ihg _P\W_~_11m~nLxYi.!L_fw1s_jg_gr__~U_Jimt".!Y .. J:9t;eiY"'.Q __ rnmm.t?nt~ _flJ1d __ m1Y.. Qtbt".1 
information obtained that may be pe1iineni to the permit action. 

(2) Issuance of a nermit: The Denartment may adopt or modify the proposed 

PIQYi1ig11?.i11:the.Jlen11iL§PR!i.~11tig11. Thg_Qe12m:trne_11_LwilL.v.rnmP.tly_12Qt.ify tbg <iPPJicnnJ 
in writing of the final action as provided in OAR 340-011-0097 and will include a conv 

Qf.th.e D\?rmiLJLt!w12"'.nniLc-9D\Iitis.>n§ flrn.!1.ifflfrnnLfom1JJm;;\'l \i\?!JJlliJlt".Q inJJJ.\'; .P.\?Irnit 
ff!)_pJ.i•;:~Jj_g_u,,_Jh\!_Jw.tifi_q1Jj_g_n __ _wj_U__i1_!.c!.nct.eJb.e __ rn_<\_~m:>~; __ fo1_-J_b_.; __ chm1_ge_~, 

(3) Denial of a permit: The Department will nrnmptly notify the applicant in writi1w 
gft]l_e,_fa1~l __ \lcti9n.<\~.RrnYk\~ct.inQARJ'LQ:Q_UcQ\l.2:Z,_JfJh,o __ p_epe.i:tm.enL~l_ep_j<;_s_Jl_p_enni1 
application, the notification will include the reasons frir the denial. 
Upefl Fcce~13:_ af n ;;s1npl:..":\cd afJplientien, t· 
Ihe Department _wj_l)__&.-a-l+-deny the permit if: 

(ill) The application contains false information. 
(I;>~) The _I,}_epm:tin.e!ILwrnng_fo_!JY. ___ <\_cc.ep_t_~_d ___ th\f ___ application ""as "'TDngfally accepted 

l'Y the Department. 
(cJ) The proposed disposal site would not comply with OAR Chapter 340, Divisions 

93 through 97 or other applicable rules of the Department. 
(d4) The proposal is not part of or not compatible with the adopted local solid waste 

management plan_ or-.-
(9-'>) There is no cleariy demonstrated need for the proposed new, modified or 

expanded disposal site or for the proposed change in the method or type of disposal. 
__ J4J.Ih~- _P_\?p_<\rtm~t1J'_~ __ \i.\?_Qit>i;;in_i_s_ \';);l\';ctiY\'e ~Q __ dAY~Jrnr11:1;h" '1llt!f. _gf_;;©rYiY.t". _gfth.e 

!!.Q.\)_0s: __ 1rnl~;;-~ __ w:i.t):!i_n_JhiJJ_Jj1_t_1!f. __ tht". . .P..©P..1!L~1_n_.;_nJ _ _i:._,_\t_"i_ye,~ __ 11_.i:."mrn_s_Lfo.L!.!J1!'-ilLiDK.fi:Qm_Jh!f. 
aDplicant. The request for a hearing must be in writing and state the bri-ounds for the 
)\:~]_L(t;S_L_ 1J1!f.J1'"m:j_p_g_ }-y_jU __ Q_\" _ _QQ_(l_Q_Ll9t"'d _il_s_ !). <;3(2JJt5';;t!f.\L9.!l;;!f._ h.e!lringjnJW 9.QLQi.\119.!f. \Yhh 
ORS 183.413 through 183.470. and OAR Chapter 340, Division Oil. 

Stat. Auth.: ORS 459A025, ORS 459.045 & ORS 468.020 
Stats_ Implemented: ORS 459.245 
Hist.: DEQ 26-1981, f & ef 9-8-81; DEQ 5-1993, f & cert_ ef 3-10-93; Renumbered 
from 340-061-0026; DEQ 10-1994, f & cert. ef 5-4-94; DEQ 27-1998, f & cert. ef 
11-13-98 

340-093-0113 
Depiuimeni Initiated IVl:odifirntion of a Penni! 
_____ JtJl_1gQgv.ilI:!!1J.~11t!;!.et©.rn2i1J_"_~_jt_i_~ __ <11211rnJ?Xi_11Jg _ _tg __ J2w<J_iJy __ <i_J2"rm_i1,_Jh.e_Pg12!.li:!.m_1<!.!LwiJl 
notif\, the permittee by registered or ce1iified mail of the proposed modification and 
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i_11g_lu_\l_~_J.hsi.D.L.!J.!ld_Jb_©_X!2!!_~,!I1.~_JQ.LJh.~!lL_Ihi; ___ .D_W_djJ!"!:lJ.i0_11 ___ wj_]l__ __ !?g_g_Q_!l.1_<;> ___ si_tJ\!s;tjy\) __ 1JP9E 
mailing unless the permittee requests a hearing within 20 days_ A request for hearing 
~h;i!Lb.\) t211t~i_~ ___ \11 _w.rHing__ 51n!;l ___ §_tff.t\)_Jh.ce ___ grn_\1_ncte ___ for_:tb_ce _ __r2~t1!2eL Tb.\:_J1!2!Jri_ng ___ \:Yi!L __ P.\; 
conducted as a contested case hearing in accordance with ORS 183.413 through 183.470 
and OAR Chapter 340, Division 011. lf a hearing is requested. the existing permit 
09n!_i_i_11t~-~_i1_1_gt'fo0Lm1J_il_J! f!1rnLQr\l_~r.i_~ \B~!J.si\.L 

Stat. Auth.: ORS 459A025 ORS 459.045 & ORS 468.020 
_________ S!!Jte, __ Jn:mkm_~_11t2d; __ QRS __ •t'.i2_24_5 

340-093-0HS 
Tennimition m· Revocation of a Permit 

( l) Automatic Termination: A permit automatically terminates when: 
(a) The Department issues a new permit for the same activity or operation: 

_____ JbJ __ Th9 ___ p_\-'rrn.i1tsi9 __ re.g!J.!20.t.$.it) .. ~Y.!:iting_J.1rntJb_e._ p\2i:mi_tJ_©rn1in_!:lt\\.iJ.th© ___ Qe.pmJm_9_11_t 
determines that a permit is no longer needed; or. 

L(Lih\ire.nni11\2e..fo!J~:tQJ_im\2ly __ ~1_dnnitilJL'1RPHrnt\9n__for__pe._r_m\tnme.l'<:it.L 
Ci2.Ie.n11.in.!.\ti_Q11,i_~ __ e.ffe..;o!jy_~ __ Q!lJ_b_o __ psii:m_iLe.0>_pjJ_·a1i.Q!l __ d_a1~. 
(ii) A permit may be reinstated onlv if the verrnittee applies for a new permit 

im:J\ldi.11gth_e.<Js~Q!.'i9Je.9 .. foe..s P..Lff§_\li\ff\Jg _ _Qjy_\§\Q_n_ Q2_7._ 
(iii) All permit conditions will remain in effect tmtil such time as a new permit is 

issued by the Department. Failure by a permittee to abide by the terms of any permit 
\;.Q!JJ!iJ_imJ_~_wiJLl?.e._JJ.Yi0l!.\tiQ.11. 0Hhi~p_rnyi_§i_Q11. 

(2)Revocation with prior notice: 
_ _ HlJftb.e..l2.e.p_artme._nL,k!\2rn1in_ce_~1lwLa_p_e.rn1i11si\fJ§jJ11w.!10Qrnph;inge. wit\1.Jb<;;Jcern1§ 
Qf ___ the. ____ pe.nniL .. rnl?.mi.Usid __ ___fafae. ___ _j1_,_t:<,-,mrn1imL..!n __ J.b.e. ____ flJ<Plig_a.t!_Q!l __ gL _Qthe!. rnuyi1"i;l 
documentation. or is in violation of any applicable law, the Deuartment may revoke the 
Pf!In\t 

(h) The Department will provide notice of the intent to revoke the permit in 
aq;_g_i:dmi.£e with OAR 340-0l 1-0097_ The notice will include the reasons whv the uermit 
wiJL_\29 ___ _i_:9_y_QJ~~sL __ m_!d _ ___i_!_!<eh1.d.'" .. .!:llLQP.P9r!:lmiJy_ __ fo_i:_J!.f!_[tr)_ng_J,1_~for"1 __ Jhe. _ __r",y_Q<;_i!Jj_Q!_L. ____ The 
Depaiiment must receive a written request for hearing stating the grounds for the request 
1:1·_itJ1i.n_~)_o_ __ dilY-§_Jr:rnn_e2LYi<te.<.'fJ\1.~ .. 11Q1i.c;g, ___ Tb.tJ1e_ctring_~·~:ilLb.r __ c;_Q_11d'-1'Jei:l_<i§_~_99.l11\"§itd 
rn.~i;J_\emj11g__in <!ffQ1:\l_m_1fi;i_with __ Q_R.S_J_!?J._4__!J__Jbrm1gb_ ___ U:PAlQ.i!11~LQAR _GhlJ.PieLJAQ_, 
Division 0 I I. The uermit will continue in effect until the 60 days exuires or until a final 
QJQt;'t_i;;_j_S_§_\l_eQ_, 

(3) Revocation withm1t prior notice: 
(a) If the Department finds that the perrnittee's activities cause a serious clanger to the 

12nhh0J1si>JJth, ___ ,,mfo_ty_ __ 0.cJl_19 __ gny_\rn.urn_9nL_.tl_1_9 ___ !)_9p_artEW.!l_L_!)l>J_y _ _j_\mDsid)_!ll9Iy __ _ci;yQh;i; ____ w 
refose to renew the permit without prior notice or opoortunity for a hearing. 
__ .. Jb}JfJW.!JQY!ln9_e_n9_ti.;:e_J,)ffo9_rny_Q_Q_i\ti_g_1Li.s _ _i1rnY.ided.Jhe PeP.;J!:tmm1Liv.ill1w.t!.fy_t!w 
n.t:n1titJ\le..i!~-~QQ1_1 ___ <i_s __ J2Q~_~ibl"_l.\~ __ p_rnYid•~d__in __ QAB. ___ ~_'!Q:QJJ,QQ.21 ... The._11Qti_t}_<;:!.\ti0_i1 ___ y,,_i_!_1 
set forth the specific reasons for the revocation or refusal to renew. 

____ ir;J.Ih9 J)_e.n_;ir.tmenLm\tstrn0gjy9_ <i __ .wd11en.xem1.e~LfoL_C1_bg;irr_ng __ ~1.C1tingJhce .. grnw1d_~ 
for the request within 90 days of service of the notice. The hearing will be conducted as 
a contested case hearing in accordance with ORS 183-413 through 183.470 and OAR 
C.b.nJ1.t91_-_:.HQ, __ piyj~i_g_)} __ QJL __ ___!fJb.e. ___ Q_9pmimenLd99_~ __ 110Lrn"e!Y_e ___ n ___ rn_ul1e_oLfo1_~_i! _he._mj11g 
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wiJ:hi}1'_)Q __ Qf\)'§,,J_h\l.X~YQS<~lim1 __ QL!:~1iJ_~f\UQ __ rnD.\?WR\?_gQ_l]]~§ __ :fI_1111L:rdh91Jl.ftn1b.~i: __ ~_gJj_Q)] __ ]:i_y 
ih~_Qev11ct1nent_ 

S.t11tl\JJ!lL;QRS±~~LQ:i5~ndA~2J8~ 
Stats. Implemented: ORS 459.255 and 459.755 
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340-096-0024 
Special Rules Pertaining to Composting: Types of Composting Facilities 

Composting facilities are categorized by the following criteria and shall meet the 
portions of this rule as listed in (l)(c), (2)(c), or (3) below: 

(1) Composting facility registration: For facilities utilizing as feedstocks for 
composting: 

(a) More than 20 tons and less than or equal to 2,000 tons of green feedstocks in a 
calendar year; or 

(b) More than 20 tons and less than or equal to 5,000 tons of feedstocks which are 
exclusively yard debris and wood waste in a calendar year; 

(c) Composting facilities receiving a registration shall comply with only the following 
items of OAR 340-096-0028: (l)(d), (2)(c), (3)(a), (3)(b), (3)(c), and (4) and are not 
subject to the remaining requirements of OAR 340-096-0028; 

( d) Persons applying for a composting facility registration shall submit to DEQ items 
listed in OAR 340-093-0070(4)(a), (b), (c), and (d) prior to receiving their registration. 
These facilities are subject to the procedures and requirements of OAR 340-093-0070 (1), 
( 6), and (7), (application processing, public hearings, registration renewal), but are 
exempted from the remaining requirements of OAR 340-093-0070; 

( e) A composting facility registration will be treated as a permit only for purposes of 
OAR 340-018-0030 and not for other purposes; 

(f) Upon determination by the Department that a registered facility is adversely 
affecting human health or the environment, a registered facility may be required to apply 
for and meet the requirements of a composting facility general permit. 

(2) Composting facility general permit: For facilities utilizing as feedstocks for 
composting: 

(a) More than 2,000 tons of green feedstocks in a calendar year; or 
(b) More than 5,000 tons of green feedstocks which are exclusively yard debris and 

wood waste in a calendar year; 
( c) Persons receiving a composting facility general permit shall comply with all items 

of OAR 340-096-0028 except (2)(b), (3)(g), and (3)(i). In order to meet these 
requirements, composters shall have procedures in place and written documentation at the 
composting site available for review and acceptance by DEQ that shows all requirements 
have been met; 

( d) Persons applying for a composting facility general permit shall comply with the 
requirements of"General Permit," pursuant to OAR 340-093-0070(3); 

(e) Upon determination by the Department that a facility with a composting facility 
general permit is adversely affecting human health or the environment, that facility may 
be required to apply for and meet the requirements of a composting facility full permit. 

(3) Composting facility full permit: For facilities utilizing as feedstocks for 
composting more than 20 tons of feedstocks during a calendar year that includes any 
amount of non-green feedstocks. Persons applying for a composting facility full permit 
shall comply with all items of OAR 340-096-0028. In order to meet these requirements, 
these persons must submit written documents to the Department for review and approval 
prior to receiving their permit, as described in OAR 340-093-0050 and OAR 340-093-
0070. 
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( 4) Composting facilities exempted from requirements to obtain a permit are listed in 
OAR 340-093-0050(3)(d). 

( 5) The Director may issue a different level of composting regulation to a facility 
upon receipt of a request and justification regarding special conditions based on the 
amount and type of unique feedstocks which do not justify scrutiny of a higher level of 
regulation. Justification must be substantiated by results from testing, documentation of 
operational procedures or other methods. Applications shall be processed in accordance 
with the Procedures for Issuance, Denial, Modification and Revocation of Permits as set 
forth in OAR 340, Division .9.2}+4. 

Stat Auth.: ORS 459.045, ORS 459A025 & ORS 468.020 
Stats. Implemented: ORS 459.005, ORS 459.015 & ORS 459.205 

Hist.: DEQ 17-1997, f & cert. ef. 8-14-97; DEQ 27-1998, f. & cert. ef. 11-13-98 
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Secretary of State 
NOTICE OF PROPOSED RULEMAKING HEARING 

A Statement of Need and Fiscal Impact accompanies this form. 

Chapter 340 DEO - Director's Office 
Agency and Division 

Susan M. Greco 

Administrative Rules Chapter Number 

(503) 229-5213 
Rules Coordinator Telephone 

811 S. W. 6th Avenue Portland OR 97213 
Address 

August 16, 2000 2:00p.m. 811 SW 6th Avenue Rm 3A PortlandAgency Staff 
Hearing Date Time Location Hearings Officer 

Are auxiliary aids for persons with disabilities available upon advance request? 
XYes 0No 

RULEMAKING ACTION 

ADOPT: 
340-093-0113, 340-093-0115, 340-045-0027, 340-045-0037, 340-045-0061, 340-045-0090 

AMEND: 

340-014-0005, 340-014-0010, 340-093-0005, 340-093-0030, 340-093-0070, 340-093-0100, 340-093-
0110, 340-096-0024, 340-045-0010, 340-045-0030, 340-045-0033, 340-045-0035, 340-045-0040, 340-
045-0045, 340-045-0050, 340-045-0055, 340-045-0060, 340-045-0062, 340-045-0063, 340-045-0075, 
340-071-0100, 340-071-0162 

REPEAL: 

340-014-0007,340-014-0055, 340-045-0025 

AMEND AND RENUMBER: 
340-011-0007 to 340-014-0022 

Stat. Auth.: ORS 459.045, 468.020, 468B.048, 468A.025 
Stats. Implemented: ORS 459.205, 468A.040 and 468B.050 

RULE SUMMARY 
This rulemaking proposal will place into the solid waste and water quality rules a system 
of categories which provide for increased public participation depending on the 
permitting action. The categories are based o e tic ated level o pu 
potential environmental harm and legal req · ements 

August 18, 2000 
Last Day for Public Comment 
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Introduction 

State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Rulemaking Proposal 
for 

Public Participation Procedures for Permit Decisions 

Fiscal and Economic Impact Statement 

The rules will establish a system of categories that would provide increased public participation 
depending on the anticipated level of public concern, potential environmental harm and legal 
requirements regarding the permit action. The public will be involved earlier in the permit development 
process for those permits that are for new major sources or a significant modification to a major 
source. On the other hand, permit actions over which the Department has no discretion or there is de 
minimis environmental impact will be processed in a more streamlined fashion. 

General Public 
The general public will benefit from these rules in that they will be provided with a greater opportunity 
for public participation in the Department's permitting decisions for those permits that have the 
potential for environmental harm. Some permitting actions may provide for less opportunity for public 
participation than under current rules. The Department does not currently provide public notice for 
those permit actions that were placed into category I. There will be no fiscal impact on the general 
public from these rules. 

Small Business 
Although this proposal does not change any of the permitting requirements or fees associated with 
obtaining a permit, the rules will change the public participation requirements for obtaining a permit 
from the Department. Depending on what category the permit is placed into, there may be more or 
less public participation requirements associated with the permit. Since the Department performs the 
public notice requirements under the rules, the business should have no additional fiscal impact 
associated with the rule changes even if additional public participation is required. If the permit is 
placed into Category IV, there may be an additional 30 to 45 day delay in the issuance of the permit. If 
the permit is placed into Category II, there will be a time savings associated with not scheduling a 
hearing when one would have been scheduled under the current rules. 

Large Business 
The effect on large businesses will be the same as those on small businesses. 

Local Governments 
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The effect on local governments will be the same as those on businesses if the local government entity 
is required to obtain either a solid waste or water quality permit. 

State Agencies 
The rules were designed to require more public participation for some permits while requiring less for 
other permits so that there were be no fiscal impact on the Department. Permits will still be processed 
by existing regional staff as permits are needed by a facility. 

The effect on other state agencies will be the same as that on businesses and local governments. If the 
agency is required to obtain a solid waste or water quality permit, then there may either be a savings of 
time or a delay in the issuance of their permit. 

Assumptions 
An assumption of this impact statement is that this rule change will lead to more of the public's, 
the permittee's and staff's time being spent on significant permit decisions with less time spent on 
de minimus permit decisions. Permit decisions were categorized so that the potential for high 
environmental and public health significance corresponded with the greatest level of public notice 
and opportunity for participation. The lack of early public participation in the Department's 
current process often leads to the comment period begin extended to accommodate the public's 
concerns. Additionally the increase in clear, concise information in the Department's public 
notices will lead to more effective public comments. This earlier and more extensive public 
process will help ensure communication between the community, the applicant and the 
Department which is critical to defining issues and identifying options. which will lead to a earlier 
resolution of the public's concerns. 

·Housing Cost Impact Statement 
The Department has determined that this proposed rulemaking will have no effect on the cost of 
development of a 6, 000 square foot parcel and the construction of a 1,200 square foot detached 
single family dwelling on that parcel. 
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State of Oregon 
DEPARTMENT OF ENVIRONMENT AL QUALITY 

Rulemaking Proposal 
for 

Public Participation Procedures for Permit Actions 

Land Use Evaluation Statement 

1. Explain the purpose of the proposed rules. 
The rules will provide for a system of categories of the Department's permit actions. Each category 
provides for specified level of public participation. The highest category requires public 
participation earlier in the process than currently required by the Department's rules. 

2. Do the proposed rules affect existing rules, programs or activities that are considered land 
use programs in the DEQ State Agency Coordination (SAC) Program? X Yes No 

a. If yes, identify existing program/rule/activity: 
The proposed rules do not directly affect land use. However, the Department's water quality and 
solid waste permitting programs have generally been determined agency programs that significantly 
affects land use. (see OAR 340-018-0030). The proposed rules do not change the current 
Departmental requirement that a permit applicant must receive local government approval through a 
Land Use Compatibility Statement before the permit will be issued. 

b. If yes, do the existing statewide goal compliance and local plan compatibility 
procedures adequately cover the proposed rules? X Yes No (if no, explain): 

c. If no, state if the proposed rules are considered programs affecting land use. State 
the criteria and reasons for the determination. 

3. If the proposed rules have been determined a land use program under 2. above, but are 
not subject to existing land use compliance and compatibility procedures, explain the new 
procedures the Department will use to ensure compliance and compatibility. 

d2e~1 .~ ~=--~Z~/_1~1 /.~<J_o __ 
Date 
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Questions to be Answered to Reveal 
Potential Justification for Differing from Federal Requirements. 

1. Are there federal requirements that are applicable to this situation? If so, exactly what 
are they? Yes - the federal Clean Water Act contains public participation requirements which are 
applicable .to NPDES pennits. The category process was designed to· ensure that the NPDES program 
would still comply with the federal requirements. There are no federal.requirements applicable to the 
solid waste program. 

2. Are the applicable federal requirements performance based, technology based, or both 
with the most stringent controlling? Neither, the federal requirements contain the procedural details 
that the NPDES program must follow. 

3. Do the applicable federal requirements specifically address the issues that are of concern 
in Oregon? Was data or information that would reasonably reflect Oregon's concern and 
situation considered in the federal process that established the federal requirements? NI A 

4. Will the proposed requirement improve the ability of the regulated community to comply 
in a more cost effective way by clarifying confusing or potentially conflicting requirements 
(within or cross-media), increasing certainty, or preventing or reducing the need for costly 
retrofit to meet more stringent requirements later? NI A 

5. Is there a timing issue which might justify changing the time frame for implementation of 
federal requirements? NIA 

6. Will the proposed requirement assist in establishing and maintaining a reasonable margin 
for accommodation of uncertainty and future growth? NIA 

7. Does the proposed requirement establish or maintain reasonable equity in the 
requirements for various sources? (level the pfaying field) Yes, those.applicants seeking a pennit 
which has the potential for greater environmental or health effects will be required to use a process that 
is more extensive. For those pennits that are de minimis or administrative changes, there will be limited 
or no public participation process. This will focus both staff, the public's and the pennittee's resources 
on those pennit actions that are of significance to the health and safety of the public . 

8. Would others face increased costs if a more stringent rule is not enacted? NIA 

9. Does the proposed requirement include procedural requirements, reporting or monitoring 
requirements that are different from applicable federal requirements? If so, Why? What is the 
"compelling reason" for different procedural, reporting or monitoring requirements? The 
pennitting public process procedures for Category IV actions is more stringent than the federal 
requirements in that the Department will hold an informational hearing prior to developing the draft 
pennit. The reason for this informational hearing is to allow the public a chance to provide comments 
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early in the process. ~y doing so, the Department is hoping to receive more meaningful comments 
when it can address the public's concerns. 

10. Is demonstrated technology available.to comply with the proposed requirement? N/A 

11. Will the proposed requirement contribute to the prevention of pollution or address a 
potential problem and represent a more cost effective environmental gain? Some peimit 
applicants will experience a longer public process while others will have an abbreviated process 
depending on the category•that the pennit is placed into. The process should lead to the drafting of 
pennits that better address the public's concerns . 
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State of Oregon 
Department of Environmental Quality Memorandum 

Date: July 13, 2000 

To: Interested and Affected Public 

Subject: Rulemaking Proposal and Rulemaking Statements - Public Participation 
Procedures for Permit Decisions 

This memorandum contains information on a proposal by the Department of Environmental 
Quality (Department) to adopt new rules/rule amendments regarding public participation 
procedures for permit decisions. Pursuant to ORS 183.335, this memorandum also provides 
information about the Environmental Quality Commission's intended action to adopt a rule. 

This proposal will place into the solid waste and water quality rules a system of categories which 
provide for increased public participation depending on the permitting action. The categories are 
based on the anticipated level of public concern, potential environmental harm and legal 
requirements. This rulemaking will also make various housekeeping changes to the rules. 

The Department has the statutory authority to address this issue under ORS 459.045, 468B.048 
and 468.020. These rules implement ORS 459.205 and 468B.050. 

Hearing Process Details 
The Department is conducting a public hearing at which comments will be accepted either orally 
or in writing. The hearing will be held as follows: 

Date: August 16, 2000 
Time: 2:00 p.m. 
Place: 811 ·s.w. 6th Avenue, Room 3A (3rd floor), Portland, Oregon 
Deadline for submittal of Written Comments: . August 18, 2000 - 5 p.m. 
Agency staff will be the Presiding Officer at the hearing. 

Written comments can be presented at the hearing or to the Department any time prior to the date 
above. Comments should be sent to: Department of Environmental Quality, Attn: Susan Greco, 
811 S.W. 6th Avenue, Portland, Oregon 97204 . 

In accordance with ORS 183.335(13), no comments from any party can be accepted after the 
deadline for submission of comments has passed. Thus if you wish for your·comments to be 
considered by the Department in the development of these rules, your comments must be received 
prior to the close of the comment period. The Department recommends that comments are 
submitted as early as possible to allow adequate review and evaluation of the comments. 

This publication is available in alternate format (e.g. large print, Braille) upon request. 
Please contact DEQ Public Affairs at 503-229-5317 to request an alternate format. 

~B.6 



Memo To: Interested and Affected Public 
Public Participation Procedures for Permit Decisions 
Page 2 

What's in this Package? 
Attachments to this memorandum provide details on the proposal as follows: 

Attachment A The official statement·describingthe.fiscal and economic impact of the 
proposed rule. (required by ORS 183 .33 5) 

Attachment B A statement providing assurance that the proposed rules are consistent 
with statewide land use goals and compatible with local land use plans. 

Attachment C Questions to be Answered to Reveal Potential Justification for Differing 
from Federal Requirements. 

Attachment D The actual language of the proposed rule (amendments)._ 

Attachment E Category Flowcharts 

Attachment F Advisory Committee Members 

What Happens After the Public Comment Period Closes 
Following close of the public comment period, the Presiding Officer will prepare a report which 
summarizes the oral testimony presented and identifies written comments submitted. The 
Environmental Quality Commission (EQC) will receive a copy of the Presiding Officer's report. 
The public hearing will be tape recorded, but the tape will not be transcribed. 

The Department will review and evaluate the rulemaking proposal in light of all information 
received during the comment period. Following the review, the rules may be presented to the 
EQC as originally proposed or with modifications made in response to public comments received. 

The EQC will consider the Department's recommendation for rule adoption during one of their 
regularly scheduled public meetings. The targeted meeting date for consideratibn of this 
rulemaking proposal is September 29, 2000. This date may be delayed ifneeded to provide 
additional time for evaluation and response to testimony received in the hearing process. 

You will be notified of the time and place for final EQC action if you present oral testimony at the 
r hearing or submit written comment during the commerit period. Otherwise, ifyou wish to be kept 

advised of this proceeding, you should request that your name be placed on the mailing list. 

Background on Development of the Rulemaking Proposal 
Why is there a need for the rule? 
In 1998, an internal work group composed of regional and program staff, public affairs and the 
Director's office was created to address some concerns regarding the Department's process of public 
participation in permitting decisions. Of particular concern to the group was how to involve people 
earlier in the permit development process for those permits that are of great environmental or public 
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health concern. On the other hand, there are certain situations where a streamlined process is 
appropriate including renewals with no change or administrative changes. The workgroup felt that 
people not only want to .review the permit.record but also they want to have a real opportunity for 
input into the decision. The workgroup wanted to develop a process that would allow enough time for 
the detailed review and comment preparation that is necessary for significant permitting decisions. 

The work group developed a system of categories that would provide increased public participation 
depending on the anticipated level of public concern, potential environmental harm and legal 
requirements regarding the permit action. The lowest category will include those permit actions over 
which the Department has no discretion and which have no environmentiil impact. The highest 
category includes new major sources or a major modification to that source. Additionally, the 
Department retained the discretion to 'bump' a source to a higher category based on anticipated public 
interest in the source, the compliance and enforcement history of the facility or owner, or the potential 
for significant environmental or public harm due to the location or type of facility. The proposed 
process is designed to involve the public earlier and more extensively for certain permit actions 
while providing a more abbreviated process for others. The Department is hoping that it will 
result in more meaningful comments earlier in the process when both the Department and other 
agencies are able to address those issues. 

The highest category (Category IV) requires public participation earlier in the process on "major" 
permitting decisions by requiring the Department to hold a community involvement session in the 
community surrounding the site of the facility. This "open house" is in addition to the public 
hearing that occurs after a draft permit has been developed. This earlier public process will help 
ensure communicatio,n between the community, the applicant and the Department which is critical to 
defining issues, identifying options and fostering a sense of cooperation between each of these parties. 

At this time, the Department is proposing to adopt rules which will categorize water quality and solid 
waste permit actions. These proposed rules also incorporate any process requirements which used 
to be housed in Division 14. The air quality program will be doing the same as they redefine their 
permitting programs in late 2000 or early 2001 . 

. , How was the rule developed? 
An advisory committee met four times in 1998 and 1999 to work on the category process. 
Attachment F contains a list of the advisory commitee members. Additionally in August 1998, 
the Department sent a memorandum to interested persons asking for comments on the proposed 
process. 

The Department relied on the following documents: 
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*Advisory Committee Minutes from meetings dated 11/9/98, 11/30/98, 12/17/98 and 1/27/99 
*Memorandum from Ed Druback and Susan Greco dated January 13, 1999 
*Memorandum from Susan Greco dated August 5, 1998 and comments received 

Copies of the documents relied upon in the development of this rulemaking proposal can be 
reviewed at the Department of Environmental Quality's office at 811 S.W. 6th Avenue, Portland, 
Oregon. Please contact Susan Greco for times when the documents are available for review. 

Whom does this rule affect including the public, regulated community or other agencies, 
and how does it affect these groups? 
The proposed rules will affect both the public and those persons wishing to obtain either a water 
quality or solid waste permit from the Department. For some permits, the public participation 
process to obtain these permits may be abbreviated compared to current requirements; for other 
permits, the process may be more extensive. 

How will the rule be implemented? 
The advisory committee, in addition to discussing the categories, also spent significant time . 
discussing how the Department could improve its public notices to better inform the public. 
Particularly they wished to see improvement in the information contained in the public notices on 
what the Department has the authority to address, what is beyond the scope of the permit and 
what the effects of the permit action would be on the public health and the environment. The 
environmental or health impacts of the source need to be related to the public in a way that is 
understandable. The Department is currently working on revising the Public Notice and 
Involvement Guide to reflect the changes in the public process. Included in the Guide will be a 
number of elements that should be included in public notices when the Department has that 
information available. Templates for creating public notices are being developed and training will 
be provided to staff on writing the notices in a less technical nianner. The Department is also 
creating a pamphlet on how to provide effective public comments. 

Are there time constraints? 
There are no time constraints for adopting the permit public participation rule changes . 

Contact for More Information: If you would like more information on this rulemaking 
proposal or would like to be added. to the mailing list, please contact: 

Susan Greco 
811 S.W. 6th Avenue 
Portland OR 97204. 
Telephone: (503) 229-5213 or toll free in Oregon (800) 452-4011 



State of Oregon 
Department of Environmental Quality 

To: 

From: 

Subject: 

Environmental Quality Commission 

Susan Greco 

Presiding Officer's Report for Rulemaking Hearing 
Hearing Date and Time: August 16, 2000, 2 p.m. 

Memorandum 

Date: August 16, 2000 

Hearing Location: 811 S.W. 6th Avenue, Portland - Room 3A 
Title of Proposal: Public Participation Procedures for Permit Decisions 

The rulemaking hearing on the above titled proposal was convened at 2:00 p.m. No one attended 
the hearing and the hearing was closed at 2:30 p.m. 
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DEPARTMENT OF ENVIRONMENTAL QUALITY 

Rulemaking Proposal 
for 

Public Participation Procedures for Permit Decisions 

Department's Evaluation of Public Comment 

Comments by Oregon Refuse and Recycling Association 

1. Did not receive the proposed rulemaking documents until August 17th so did not have 
time to review and comment on the proposal. Requests additional time to comment on 
the proposal. 

The rulemaking proposal package was mailed to Max Brittingham of Oregon Refase and 
Recycling Association on July 13, 2000. This allowed ORRA over a month to prepare 
comments on the proposal. The comment period will not be extended 

Comments by Waste Management 

I. Include a definition of the term "permit action" which is used throughout the new 
rules. 

The Department agrees with this comment and will add a definition for permit action. 

2. Revise OAR 340-093-0070 to make the 180 day requirement for submittal of a permit 
application advisory only. 

Under OAR 340-014-0020 the Department required that all permit applications must be 
received 60 days before the permit is needed unless another timejrame is required by 
law. Under OAR 340-093-0070 a permit application for a renewal must be submitted 
180 days before the permit expires. The Department decided, for the convenience of 
applicants, to make the time frames the same for new, modification and renewal 
applications. The Department will revise the rule language to require that a solid waste 
permit application for new permits and modifications must be submitted 60 days before 
the permit is needed Permit renew las still must be submitted 180 days before the permit 
expires. 

3. Revise OAR 340-093-0070(2)(a) to allow the Department to extend the time for an 
applicant to submit additional information if necessary. 

The Department agrees with this comment and will make the change recommended by 
Waste Management. 

4. Delete OAR 340-093-0079(2)(b). 
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The language was taken from OAR 340-014-0020(4)(b) and is intended to encompass the 
situation where some additional fact-finding measures are necessary for the Department 
to review the permit application. Such measures might include additional tests of 
equipment or even additional public participation measures. Since the rule language is 
not mandatory but merely provides the Department with an additional tool, the 
Department will not be deleting this provision. 

5. Add to OAR 340-093-0070(7)(a)(i) that a permit modification application for the sale 
or exchange of the facility will be approved if the transferee assumes all responsibility for 
the permit requirements. 

The language in OAR 340-093-0070(7)(a) is taken directly from OAR 340-014-0015 and 
is not a new requirement. The Department may require the transferee to do more than 
merely state that they will assume the permit responsibilities. The Department does not 
agree that the rule should specifically state that a permit modification must be issued. 

6. Change OAR 340-093-0070(7)(a)(ii) to only require a permit modification application 
for those changes in the facility that are "substantial". 

The language in OAR 340-093-0070(7)(a) is taken directly from OAR 340-014-0015, thus 
it is not a new requirement that a modification application must be submitted to the 
Department for all changes at the facility. To limit this requirement to only "substantial" 
changes would be a significant change from current requirements. 

7. Add language to OAR 340-093-0070(7)(b) that allows the Department to accept a 
renewal application that is filed less than 180 days before the permit expires. 

The Department has always required that a permit renewal application must be filed at 
least 180 days before the permit expires. Section (iv) specifically states that the 
Department 'may' require the permittee to close the site if the application is not timely 
filed. Thus the Department is not required to order the closure of the facility. 
Additionally the failure to submit a renewal application 180 days prior to the expiration 
of the permit is considered a violation and subject to civil penalties under OAR Chapter 
340, Division 12. 

8. Reconcile the language in OAR 340-093-0070(7)(b)(iii) with OAR 340-093-
0070(7)(b )(iv). 

The Department agrees that the language in the two sections should be reconciled. 

9. Delete OAR 340-093-0l00(3)(d) which allows the Department to move a permit 
action to a higher category based on "A change in the nature of the facility or the quantity 
or types of solid waste received, processed, or disposed of at the facility." 

This provision was included to address those situations where a permit action has been 
classified at a lower category but the changes in the facility warrant a higher level of 
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public participation. For example, a permit renewal for a transfer station has been 
placed into category 2. The renewal application could include significant changes in the 
facility such as the amount or type of material that may be disposed of at the facility. The 
Department feels that, while it may not be necessary to process all renewals at the 
category 3 level, some facilities, based on proposed changes at renewal time, may 
warrant processing at the higher category level. 

10. Delete OAR 340-093-0100(4)(c) which requires the public notice of permit action to 
include a "Description of permitted substances stored, disposed of, discharged or emitted 
including whether there has been an increase or decrease in the substance since the last 
permit action for the facility." 

This is not a new requirement but instead is based on OAR 340-011-0007 which listed all 
items that needed to be included in a permit public notice. The public needs to know 
what substances are being stored, disposed of or discharged from a facility for the public 
to be able to provide comments on the permit action. This rule language does not require 
that the Department list every element of the proposed permit action. In fact in the past, 
the Department has provided a general summary of the facility and what the facility is 
proposing. The Department disagrees with this comment and will not be changing this 
requirement. 

11. Delete OAR 340-093-0l00(4)(i) which requires the public notice of permit action to 
include "A summary of the discretionary decisions made by the Department in drafting 
the permit." 

The advisory committee felt that this was one of the most important elements to the public 
notice. If the public does not have an understanding of what discretionary decisions 
were made by the Department, the public does not know what parts of the proposed 
permit they are able to effectively comment on. Waste Management is concerned that 
because there are so many discretionary decisions for solid waste facilities, that listing 
all those items will make the public notice unworkable. The rule does not require a 
listing of all discretionary decisions but rather a summary of those decisions. The 
Department does not believe that this requires the Department to list every decision or 
even to summarize every decision but rather to provide an overview or brief summary of 
the most important discretionary decisions made by the Department. 

12. Add to OAR 340-093-0113 that the Department must first consult with the permittee 
prior to initiating a modification of a permit and provide 30 days notice of the proposed 
permit modification. 

The rule language contained in OAR 340-093-0113 was formerly contained in OAR 340-
014-0040. This is not a new requirement. Requiring the Department to consult with the 
permittee prior to a Department initiated modification would be a new requirement. 
These modifications generally occur due to changing conditions such as rule changes 
that are now applicable to the facility. The Department does not feel that consultation or 
prior notice is necessary in these situations. 
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12. Revise OAR 340-093-0l 15(3)(c) so that the existing permit remains in effect until 
after a final order is issued in the hearing. 

OAR 340-093-0115(3) sets forth the procedures for revocation or suspension of a permit 
without prior notice based on serious danger to the public health, safety or the 
environment. The basis for this procedure is derived from ORS 183.430(2). Under that 
statute, the permit does not continue in effect if a request for a hearing is received The 
permit is immediately revoked. An immediate revocation is based on public or 
environmental concerns so it does not make sense to allow the permittee to continue to 
operate in a manner that puts the public or the environment at risk. 
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DEPARTMENT OF ENVIRONMENTAL QUALITY 

Rulemaking Proposal 
for 

Public Participation Procedures for Permit Decisions 

Department's Changes to Rules Based on Public Comment 

Changes based on Waste Management's comments 

OAR 340-093-0030 and 340-045-0010 
Based on comment #1 add a definition into OAR 340-093-0030 and 340-045-

0010 that defines Permit Action as follows: 
"Permit Action" means the issuance, modification, renewal or revocation by the 
Department of a permit. 

OAR 340-093-0070 
Proposed rule language 

(1) Any person wishing to obtain a new, modified, or renewal permit from the 
Department must submit a written application on a form provided by the Department. 
The Department must receive applications at least 180 days before a permit is needed 
unless another timeframe is specified by law. All application forms must be completed in 
full, signed by the applicant or the applicant's legally authorized representative, and 
accompanied by the specified number of copies of all required exhibits. The name of the 
applicant must be the legal name of the owner of the facility or the owner's agent or the 
lessee responsible for the operation and maintenance of the facility. 

Based on comment #2 rule language has been changed to: 
Any person wishing to obtain a new, modified, or renewal permit from the Department 
must submit a written application on a form provided by the Department. The 
Department must receive renewal applications at least 180 days before a permit is needed 
un!ess anothJr timefrnmJ is specified b) law. AJLm.heLmm1i~nt).QJJ$ ___ 1ll1!.~Lb.e.re"g_iye,;\.§Q 
~!.ny_~_b._e.fol:e.1!,_Jl.\?I.!).!i.L!o?Jl.©.e.\l.ei;L __ All application forms must be completed in full, signed 
by the applicant or the applicant's legally authorized representative, and accompanied by 
the specified number of copies of all required exhibits. The name of the applicant must be 
the legal name of the owner of the facility or the owner's agent or the lessee responsible 
for the operation and maintenance of the facility. 

Proposed rule language: 
(2)(a) If the Department determines that additional information is needed it will promptly 
request the needed information from the applicant. The application will be considered to 
be withdrawn if the applicant fails to submit the requested information within 90 days of 
the request. 

Based on comment #3 rule language has been changed to: 
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(2)(a) If the Department determines that additional information is needed it will promptly 
request the needed information from the applicant. The application will be considered to 
be withdrawn if the applicant fails to submit the requested information within 90 days of 
the request or such other time as the Department establishes in writing. 

Proposed rule language: 
(7)(iii) If a completed application for renewal of a permit is filed with the Department in 
a timely manner before the expiration date of the permit, the permit does not expire until 
the Department takes final action on the renewal application. 
(iv) If a completed application for renewal of a permit is not filed 180 days before the 
expiration date of the permit, the Department may require the permittee to close the site 
and apply for a closure permit, pursuant to OAR 340-094-0100 or 340-095-0050. 

Based on comment #8 rule language has been changed to: 
(iii) If a completed application for renewal of a permit is filed with the Department in 

a timely manner before the expiration date of the permit, the permit does not expire until 
the Department takes final action on the renewal application. 

(iv) If a completed application for renewal of a permit is not··not filed with the 
.f>..9.P.!l.i1.lnfJ\t...in .. e .. ti.m.\'eI.Y . ..!ll.\\HD.<".L 1 go days before the expiration date of the permit, the 
Department may require the permittee to close the site and apply for a closure permit, 
pursuant to OAR 340-094-0100 or 340-095-0050. 

Changes based on Department staff's comments 

OAR 340-045-0027 and 340-093-0100 
add section (6) to each rule which reads as follows: 
( 6) All permit applications which have been received by the Department prior to the 
effective date of this rule, will be processed under this rule (under the category process) 
as best as is practicable. 

OAR 340-045-0027 
Proposed rule language: 

(2)(a)(C) Issuance of a new or renewal WPCF permit for an on-site sewage system with a 
design flow less than 20,000 gallons per day regulated by OAR 340-071 and meeting the 
siting and design criteria of that division. 

Based on staff comment rule language has been changed to: 
(2)(a)(C) Issuance of a new or renewal WPCF permit for an on-site sewage system with 
a design flow less than 20,000 gallons per day~ regulated by OAR 340-07t and·meeti-ng 
tl1° 0 i'''l" ·0 pd d 'S' 0 -r cr'i"'·i0 0 f•h 0 t 4i"i 0 iG'l L.L '-' '-' U • .L b (• l'-"- V fb .L .1 '-'L u, '--' L.L(U-, '- ' V L , 

Proposed rule language: 
(2)(b )(B) Issuance of a renewal WPCF individual permit including a WPCF permit for an 
on-site sewage system with a design flow greater than 5,000 gallons per day regulated by 
OAR 340-071 unless otherwise specified in this rule. 
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Based on staff comment rule language has been changed to: 
(2)(b)(B) Issuance of a renewal WPCF individual permit. regulated by OAR 340-045, 
including a l:\;D.\;_;y_;il__Qf_;t __ WPCF permit for an on-site sewage system with a design flow 
of 20 000--grnater---thim---5-;000 gallons per day or greater, regulated by OAR 340-07t 
unles-Htth-eFwi-se·Bf>e6-ified--iH-tlti-s--rnle 

Proposed rule language: 
(2)(c)(E) Issuance of a new WPCF individual permit including a WPCF permit for an on
site sewage system with a design flow greater than 5,000 gallons per day regulated by 
OAR 340-071 unless otherwise specified in this rule 

Based on staff comment rule language has been changed to: 
(2)(c)(E) Issuance of a new WPCF individual permit. regulated by OAR 340-045, 
including a 1.1t'.Yt._WPCF permit for an on-site sewage system with a design flow greater 
than-- of-320,000 gallons per day or greater. regulated by OAR 340-07t mtless--ctherw-ise 
specified in this mle 

OAR 340-071-0162 
Proposed rule language: 

(6) Public Participation. For on-site disposal systems with a design flow of 5,000 gallons 
per day or greater, public participation will be in accordance with OAR Chapter 340, 
Division 45 as it applies to WPCF permits. 

Based on staff comment rule language has been changed to: 
( 6) Public Participation. For on-site ,5.\i.WDJ.l,!C' __ disposal systems-with a do.Jign flwN of ~, OIJO 
gaH-oHs··fJer--di:ly--er--greate.t", -public participation will be in accordance with OAR Chapter 
340, Division 45 as it applies to WPCF permits. 
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PERMIT PUBLIC PARTICIPATION 
ADVISORY COMMITTEE MEMBERS 

Bob Braun 
Ore-Ida Foods Inc. 
P.O. Box 10 
Boise ID 83707 
(208) 383-6404 
or 
Jeff Lyon 
J.R. Simplot Company 
P.O. Box 850 
Hermiston, OR 97838 
(541) 564-5190 

John Baldwin 
University of Oregon 
130 Hendricks Hall 
Eugene OR 97403-5247 
(541) 346-3895 

Jim Craven 
American Electronics Association 
5285 S.W. Meadows Road 
Lake Oswego OR 97035 
(503) 624-6050 

William Dameworth 
Pope & Talbot 
P.O. Box 400 
Halsey OR 97348 
(541) 369-2841 

Andy Hanson 
Northwest Environmental Defense Center 
8923 S.W. 5th Avenue 
Portland OR 97219 

JolmLedger 
Associated Oregon Industries 
1149 Court Street N.E. 
Salem OR 97301-4030 
(503) 588-0050 

Joan Saroka 
Bureau of Environmental Services 
1120 S.W. 51h Avenue 
Portland OR 97204 
(503) 823-5021 

David Schreiner 
Schreiner' s Iris Garden 
3625 Quinaby Road N.E. 
Salem OR 97303 
(503) 393-3232 

Bill Weber 
Valley Landfill 
P.O. Box 807 
Corvallis OR 97339 
(541) 757-9067 

Ellen Wedum 
153665 Wagon Trail Road 
La Pine OR 97739-9366 
(541) 536-1330 

Angela Wilson 
Environmental Justice Action Group 
7945 N. Chautauqua Boulevard 
Portland OR 97217-7213 
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